
 

 

Constitution 
of the 

State of New Mexico 

ADOPTED JANUARY 21, 1911  

PREAMBLE  

We, the people of New Mexico, grateful to Almighty God for the blessings of liberty, in 
order to secure the advantages of a state government, do ordain and establish this 
constitution.  

Article I 
Name and Boundaries 

The name of this state is New Mexico, and its boundaries are as follows:  

Beginning at the point where the thirty-seventh parallel of north latitude intersects the 
one hundred and third meridian west from Greenwich; thence along said one hundred 
and third meridian to the thirty-second parallel of north latitude; thence along said thirty-
second parallel to the Rio Grande, also known as the Rio Bravo del Norte, as it existed 
on the ninth day of September, one thousand eight hundred and fifty; thence, following 
the main channel of said river, as it existed on the ninth day of September, one 
thousand eight hundred and fifty, to the parallel of thirty-one degrees forty-seven 
minutes north latitude; thence west one hundred miles to a point; thence south to the 
parallel of thirty-one degrees twenty minutes north latitude; thence along said parallel of 
thirty-one degrees twenty minutes, to the thirty-second meridian of longitude west from 
Washington; thence along said thirty-second meridian to the thirty-seventh parallel of 
north latitude; thence along said thirty-seventh parallel to the point of beginning.  

ANNOTATIONS 

Compiler's notes. - In May, 1785, a committee of congress made a report 
recommending an alteration in the Articles of Confederation, but no action was taken on 
it, and it was left to the state legislatures to proceed in the matter. In January, 1786, the 
legislature of Virginia passed a resolution providing for the appointment of 5 
commissioners, who, or any 3 of them, should meet such commissioners as might be 
appointed in the other states of the union, at a time and place to be agreed upon, to 
take into consideration the trade of the United States; to consider how far a uniform 
system in their commercial regulations may be necessary to their common interest and 
their permanent harmony; and to report to the several states such an act, relative to this 
great object, as, when ratified by them, will enable the United States in congress 
effectually to provide for the same. The Virginia commissioners, after some 



 

 

correspondence, fixed the first Monday in September as the time and city of Annapolis 
as the place for the meeting, but only 4 other states were represented, viz.: Delaware, 
New York, New Jersey and Pennsylvania; the commissioners appointed by 
Massachusetts, New Hampshire, North Carolina and Rhode Island failed to attend. 
Under the circumstances of so partial a representation, the commissioners present 
agreed upon a report (drawn by Mr. Hamilton of New York) expressing their unanimous 
conviction that it might essentially tend to advance the interests of the union if the states 
by which they were respectively delegated would concur and use their endeavors to 
procure the concurrence of the other states, in the appointment of commissioners to 
meet at Philadelphia on the second Monday of May following, to take into consideration 
the situation of the United States; to devise such further provisions as should appear to 
them necessary to render the constitution of the federal government adequate to the 
exigencies of the union; and to report such an act for that purpose to the United States 
in congress assembled as, when agreed to by them and afterwards confirmed by the 
legislatures of every state, would effectually provide for the same.  

Congress, on the 21st of February, 1787, adopted a resolution in favor of a convention, 
and the legislatures of those states which had not already done so (with the exception 
of Rhode Island) promptly appointed delegates. On the 25th of May, 7 states having 
convened, George Washington, of Virginia, was unanimously elected president, and the 
consideration of the proposed constitution was commenced. On the 17th of September, 
1787, the constitution as engrossed and agreed upon was signed by all the members 
present, except Mr. Gerry, of Massachusetts, and Messrs. Mason and Randolph, of 
Virginia. The president of the convention transmitted it to congress, with a resolution 
stating how the proposed federal government should be put in operation, and an 
explanatory letter. Congress, on the 28th of September, 1787, directed the constitution 
so framed, with the resolution and letter concerning the same, to "be transmitted to the 
several legislatures in order to be submitted to a convention of delegates chosen in 
each state by the people thereof, in conformity to the resolves of the convention."  

On the 4th of March, 1789, the day which had been fixed for commencing the operation 
of government under the new constitution, it had been ratified by the conventions 
chosen in each state to consider it, as follows: Delaware, December 7, 1787; 
Pennsylvania, December 12, 1787; New Jersey, December 19, 1787; Georgia, January 
2, 1788; Connecticut, January 9, 1788; Massachusetts, February 6, 1788; Maryland, 
April 28, 1788; South Carolina, May 23, 1788; New Hampshire, June 21, 1788; Virginia, 
June 25, 1788; and New York, July 26, 1788.  

The president informed congress, on the 28th day of January, 1790, that North Carolina 
had ratified the constitution November 21, 1789; and he informed congress on the first 
of June, 1790, that Rhode Island had ratified the constitution May 29, 1790. Vermont, in 
convention, ratified the constitution January 10, 1791, and was on March 4, 1791, by an 
act of congress approved February 18, 1791, "received and admitted into this Union as 
a new and entire member of the United States."  



 

 

Article II 
Bill of Rights 

Section 1. [Supreme law of the land.] 

The state of New Mexico is an inseparable part of the federal union, and the constitution 
of the United States is the supreme law of the land.  

ANNOTATIONS 

Judgment offending public policy of New Mexico. - The fact that a judgment entered 
by a foreign court could not have been entered by a New Mexico court, because it 
would have offended the public policy of New Mexico, will not permit the courts of New 
Mexico to deny it full faith and credit as required under U.S. Const., art. IV, § 1. Delaney 
v. First Nat'l Bank, 73 N.M. 192, 386 P.2d 711 (1963).  

Comparable provisions. - Utah Const., art. I, § 3.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 16 Am. Jur. 2d Constitutional Law §§ 2, 
70; 16A Am. Jur. 2d Constitutional Law § 440.  
Existence of pendent jurisdiction of federal court over state claim when joined with claim 
arising under laws, treaties, or Constitution of United States, 75 A.L.R. Fed. 600.  
16 C.J.S. Constitutional Law § 3.  

Sec. 2. [Popular sovereignty.] 

All political power is vested in and derived from the people: all government of right 
originates with the people, is founded upon their will and is instituted solely for their 
good.  

ANNOTATIONS 

Cross-references. - See Kearny Bill of Rights, cl. 1 in Pamphlet 3.  

Comparable provisions. - Montana Const., art. II, § 1.  

Utah Const., art. I, § 2.  

Wyoming Const., art. I, § 1.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 16 Am. Jur. 2d Constitutional Law § 2; 
16A Am. Jur. 2d Constitutional Law §§ 625 to 627.  
16 C.J.S. Constitutional Law § 3; 16A C.J.S. Constitutional Law §§ 444 to 451; 29 
C.J.S. Elections § 1.  



 

 

Sec. 3. [Right of self-government.] 

The people of the state have the sole and exclusive right to govern themselves as a 
free, sovereign and independent state.  

ANNOTATIONS 

Conservancy districts. - Laws 1923, ch. 140, § 301 (later repealed), creating 
conservancy districts, did not violate this section. In re Proposed Middle Rio Grande 
Conservancy Dist., 31 N.M. 188, 242 P. 683 (1925).  

Comparable provisions. - Montana Const., art. II, § 2.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 72 Am. Jur. 2d States, Territories and 
Dependencies §§ 4, 5, 14 to 17.  
81A C.J.S. States §§ 16, 20 to 28.  

Sec. 4. [Inherent rights.] 

All persons are born equally free, and have certain natural, inherent and inalienable 
rights, among which are the rights of enjoying and defending life and liberty, of 
acquiring, possessing and protecting property, and of seeking and obtaining safety and 
happiness.  

ANNOTATIONS 

Rights described in this section are not absolute, but are subject to reasonable 
regulation. Otero v. Zouhar, 102 N.M. 493, 697 P.2d 493 (Ct. App. 1984), aff'd in part 
and rev'd in part on other grounds, 102 N.M. 482, 697 P.2d 482 (1985), overruled on 
other grounds, Grantland v. Lea Regional Hosp., Inc., 110 N.M. 378, 796 P.2d 599 
(1990).  

Unreasonable interference with others. - This section means that each person may 
seek his safety and happiness in any way he sees fit so long as he does not 
unreasonably interfere with the safety and happiness of another. 1966 Op. Att'y Gen. 
No. 66-15.  

Graduated income tax provisions are in no way related to or in conflict with the 
inherent rights provision in this section. Such income tax provisions do not prevent or 
deny a person's natural inherent and inalienable rights. 1968 Op. Att'y Gen. No. 68-9.  

Economic policy adopted by state. - A state is free to adopt an economic policy that 
may reasonably be deemed to promote the public welfare and may enforce that policy 
by appropriate legislation without violation of the due process clause so long as such 
legislation has a reasonable relation to a proper legislative purpose and is neither 
arbitrary nor discriminatory. Rocky Mt. Whsle. Co. v. Ponca Whsle. Mercantile Co., 68 



 

 

N.M. 228, 360 P.2d 643, appeal dismissed, 368 U.S. 31, 82 S. Ct. 145, 7 L. Ed. 2d 90 
(1961).  

Laws 1937, ch. 44, § 2, Fair Trade Act (49-2-2, 1953 Comp., now repealed), was 
unconstitutional and void as an arbitrary and unreasonable exercise of the police power 
without any substantial relation to the public health, safety or general welfare insofar as 
it concerned persons who were not parties to contracts provided for in Laws 1937, ch. 
44, § 1 (49-2-1, 1953 Comp., now repealed). Skaggs Drug Center v. General Elec. Co., 
63 N.M. 215, 315 P.2d 967 (1957).  

The right of association emanating from the first amendment is not absolute. Its 
exercise, as is the exercise of express first amendment rights, is subject to some 
regulation as to time and place. Futrell v. Ahrens, 88 N.M. 284, 540 P.2d 214 (1975).  

The right of association has never been held to apply to the right of one individual to 
associate with another, and certainly it has never been construed as an absolute right of 
association between a man and woman at any and all places and times. Futrell v. 
Ahrens, 88 N.M. 284, 540 P.2d 214 (1975).  

Constitutional rights of teachers and students. - Neither students nor teachers shed 
their constitutional rights to freedom of speech or expression at the schoolhouse gate; 
school officials do not possess absolute authority over their students, and among the 
activities to which schools are dedicated is personal communication among students, 
which is an important part of the educational process. Futrell v. Ahrens, 88 N.M. 284, 
540 P.2d 214 (1975).  

A regulation of the board of regents of the New Mexico state university which prohibited 
visitation by persons of the opposite sex in residence hall, or dormitory, bedrooms 
maintained by the regents on the university campus, except when moving into the 
residence halls and during annual homecoming celebrations, where the regents placed 
no restrictions on intervisitation between persons of the opposite sex in the lounges or 
lobbies of the residence halls, the student union building, library or other buildings, or at 
any other place on or off the campus, and no student was required to live in a residence 
hall, did not interfere appreciably, if at all, with the intercommunication important to the 
students of the university, the regulation was reasonable, served legitimate educational 
purposes and promoted the welfare of the students at the university. Futrell v. Ahrens, 
88 N.M. 284, 540 P.2d 214 (1975).  

Although personal intercommunication among students at schools, including 
universities, is an important part of the educational process, it is not the only, or even 
the most important, part of that process. Futrell v. Ahrens, 88 N.M. 284, 540 P.2d 214 
(1975).  

Status of resident for divorce purposes. - The New Mexico legislature may 
constitutionally confer the status of resident for divorce purposes upon those 



 

 

continuously stationed within this state by reason of military assignment. Wilson v. 
Wilson, 58 N.M. 411, 272 P.2d 319 (1954).  

Reclamation district contract. - A provision of a reclamation contract allowing a 
reclamation district to enter into a lawful contract with the United States for the 
improvement of the district and the increase of its water supply does not violate this 
section or art. II, § 18. Middle Rio Grande Water Users Ass'n v. Middle Rio Grande 
Conservancy Dist., 57 N.M. 287, 258 P.2d 391 (1953).  

Cause of action as property right. - Cause of action which Indian acquires when tort 
is committed against him is property which he may acquire or become invested with, 
particularly if tort is committed outside of reservation by a state citizen who is not an 
Indian; where Indian is killed as result of such tort, the cause of action survives. Trujillo 
v. Prince, 42 N.M. 337, 78 P.2d 145 (1938).  

Recovery of damages as property right. - A tort victim's interest in full recovery of 
damages calls for a form of scrutiny somewhere between minimum rationality and strict 
scrutiny. Therefore, intermediate scrutiny should be applied to determine the 
constitutionality of the cap on damages in Subsection A(2) of 41-4-19 NMSA 1978 of 
the Tort Claims Act. Trujillo v. City of Albuquerque, 110 N.M. 621, 798 P.2d 571 (1990).  

Ordinance denying right to canvass. - Green River ordinance was held valid despite 
contention that it deprived photographer who employed solicitors to canvass residential 
areas of right to acquire and enjoy property. Green v. Town of Gallup, 46 N.M. 71, 120 
P.2d 619 (1941).  

Comparable provisions. - Idaho Const., art. I, § 1.  

Iowa Const., art. I, § 1.  

Montana Const., art. II, § 3.  

Utah Const., art. I, § 1.  

Law reviews. - For survey, "The Statute of Limitations in Medical Malpractice Actions," 
see 6 N.M. L. Rev. 271 (1976).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 16A Am. Jur. 2d Constitutional Law §§ 
439 to 446, 552 to 573.  
Civil Rights: constitutionality of civil rights ordinance, 93 A.L.R.2d 1028.  
16A C.J.S. Constitutional Law §§ 444 to 454; 16B C.J.S. Constitutional Law §§ 472 to 
500; 16C C.J.S. Constitutional Law §§ 977 to 991.  

Sec. 5. [Rights under Treaty of Guadalupe Hidalgo preserved.] 



 

 

The rights, privileges and immunities, civil, political and religious guaranteed to the 
people of New Mexico by the Treaty of Guadalupe Hidalgo shall be preserved inviolate.  

ANNOTATIONS 

Law reviews. - For comment, "Education and the Spanish-Speaking-An Attorney 
General's Opinion on Article XII, Section 8 of the New Mexico Constitution," see 3 N.M. 
L. Rev. 364 (1973).  

Sec. 6. [Right to bear arms.] 

No law shall abridge the right of the citizen to keep and bear arms for security and 
defense, for lawful hunting and recreational use and for other lawful purposes, but 
nothing herein shall be held to permit the carrying of concealed weapons. No 
municipality or county shall regulate, in any way, an incident of the right to keep and 
bear arms. (As amended November 2, 1971 and November 2, 1986.)  

ANNOTATIONS 

The 1971 amendment, which was proposed by H.J.R. No. 5, § 1 (Laws 1971, p. 1378) 
and adopted at the special election held on November 2, 1971, with a vote of 55,349 for 
and 20,521 against, substituted "No law shall abridge the right of the citizen to keep 
and" for "The people have the right to," deleted "their" before "security and defense," 
and inserted "for lawful hunting and recreational use and for other lawful purposes."  

The 1986 amendment, which was proposed by S.J.R. No. 10 (Laws 1985) and adopted 
at the general election held on November 4, 1986, by a vote of 179,716 for and 111,517 
against, added the last sentence.  

Reasonable regulation of right to bear arms. - A law which prohibits one from 
carrying a firearm into a liquor establishment is a reasonable regulation and not an 
infringement upon the right to bear arms, under either the federal or the state 
constitution. State v. Dees, 100 N.M. 252, 669 P.2d 261 (Ct. App. 1983) (decided prior 
to 1986 amendment, which added the last sentence).  

Tort by minor. - Parent who keeps loaded firearm in home and who is without 
knowledge that his minor child was indiscreet or reckless in handling firearms is not 
liable for tort committed by the minor. Lopez v. Chewiwie, 51 N.M. 421, 186 P.2d 512 
(1947).  

Scope of restriction on regulation by muncipalities and counties. - The language 
used in the last sentence of this section simply takes from municipalities and counties 
the authority they otherwise would have under their police powers to regulate matters 
which are incidents of right to bear arms. It does not, by its terms, restrict such 
regulation to the legislature, although the practical result of the prohibition is to allow 



 

 

firearm regulation only by the state and state agencies with the requisite statutory 
authority. 1990 Op. Att'y Gen. No. 90-07.  

The last sentence of this section, prohibiting a municipality or county from regulating "in 
any way, an incident of the right to keep and bear arms," includes buying and selling 
firearms. 1990 Op. Att'y Gen. No. 90-07.  

Comparable provisions. - Idaho Const., art. I, § 11.  

Montana Const., art. II, § 12.  

Utah Const., art. I, § 6.  

Wyoming Const., art. I, § 24.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 79 Am. Jur. 2d Weapons and Firearms 
§§ 4, 5, 8, 27.  
Constitutionality of statutes restricting alien's right to bear arms, 24 A.L.R. 1119; 34 
A.L.R. 63.  
Gun control laws, validity and construction of, 28 A.L.R.3d 845.  
Validity of state statutes restricting the right of aliens to bear arms, 28 A.L.R.4th 1096.  
Fact that weapon was acquired for self-defense or to prevent its use against defendant 
as defense in prosecution for violation of state statute prohibiting persons under 
indictment for, or convicted of, crime from acquiring, having, carrying, or using firearms 
or weapons, 39 A.L.R.4th 967.  
Sufficiency of prior conviction to support prosecution under state statute prohibiting 
persons under indictment for, or convicted of, crime from acquiring, having, carrying, or 
using firearms or weapons, 39 A.L.R.4th 983.  
Validity of state statute proscribing possession or carrying of knife, 47 A.L.R.4th 651.  
Federal constitutional right to bear arms, 37 A.L.R. Fed. 696.  
16 C.J.S. Constitutional Law § 148; 16B C.J.S. Constitutional Law § 511; 94 C.J.S. 
Weapons §§ 2, 3, 8, 10.  

Sec. 7. [Habeas corpus.] 

The privilege of the writ of habeas corpus shall never be suspended, unless, in case of 
rebellion or invasion, the public safety requires it.  

ANNOTATIONS 

Cross-references. - See Kearny Bill of Rights, cl. 9 in Pamphlet 3. As to supreme 
court's power to issue habeas corpus, see N.M. Const., art. VI, § 3. For district court's 
power to issue habeas corpus, see N.M. Const., art. VI, § 13. For statutory habeas 
corpus provisions generally, see 44-1-1 to 44-1-38 NMSA 1978.  



 

 

Ordinances prohibiting the carrying of concealed weapons have generally been 
held to be a proper exercise of police power and do not deprive citizens of the right to 
bear arms as their effect is only to regulate the right, however, as applied to arms, other 
than those concealed, an ordinance which purports to completely prohibit the right to 
bear arms is void. City of Las Vegas v. Moberg, 82 N.M. 626, 485 P.2d 737 (Ct. App. 
1971).  

"Special proceeding" under 39-3-7 NMSA 1978. - A habeas corpus proceeding is not 
a special statutory proceeding as contemplated by Laws 1937, ch. 197 (39-3-7 NMSA 
1978), which authorized appeals from final judgment of district court to supreme court. 
In re Forest, 45 N.M. 204, 113 P.2d 582 (1941).  

Writ properly refused. - Where, prior to trial, defendant requested a writ of habeas 
corpus ad testificandum requiring the appearance of a witness who was then 
incarcerated, but witness would claim the fifth amendment upon the subject indicated, 
the court stated that it would be a useless gesture and refused the request. Murdock v. 
United States, 283 F.2d 585 (10th Cir. 1960), cert. denied, 366 U.S. 953, 81 S. Ct. 
1910, 6 L. Ed. 2d 1246 (1961).  

Comparable provisions. - Idaho Const., art. I, § 5.  

Iowa Const., art. I, § 13.  

Utah Const., art. I, § 5.  

Wyoming Const., art. I, § 17.  

Law reviews. - For note, "Post-Conviction Relief After Release From Custody: A 
Federal Message and a New Mexico Remedy," see 9 Nat. Resources J. 85 (1969).  

For article, "Habeas Corpus in New Mexico," see 11 N.M.L. Rev. 291 (1981).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 39 Am. Jur. 2d Habeas Corpus §§ 1 to 7.  
Whether habeas corpus is a civil or criminal remedy as affecting state's right to appeal 
from discharge, 10 A.L.R. 401; 30 A.L.R. 1323.  
Appeal from conviction, right to, as affected by discharge on habeas corpus, 18 A.L.R. 
873; 74 A.L.R. 638.  
Habeas corpus to test constitutionality of ordinance under which a petitioner is held, 32 
A.L.R. 1054.  
Appeal from conviction, power to grant writ of habeas corpus pending, 52 A.L.R. 876.  
Habeas corpus as remedy for delay in bringing accused to trial or to retrial after 
reversal, 58 A.L.R. 1512.  
Federal court, discharge on habeas corpus in, from custody under process of state 
court for acts done under federal authority, 65 A.L.R. 733.  
Statutory remedy as exclusive of remedy by habeas corpus otherwise available, 75 
A.L.R. 567.  



 

 

Liability for statutory penalty of judge, court administrative officer or other custodian of 
person, in connection with habeas corpus proceedings, 84 A.L.R. 807.  
Assistance of counsel, relief in habeas corpus for violation of accused's rights to, 146 
A.L.R. 369.  
Conviction of offense other than that charged in indictment or information, habeas 
corpus as remedy, 154 A.L.R. 1135.  
Mistreatment of prisoner lawfully in custody as ground for habeas corpus, 155 A.L.R. 
145.  
Right to try one brought within jurisdiction illegally or as a result of a mistake as to 
identity, 165 A.L.R. 947.  
Former jeopardy as ground for habeas corpus, 8 A.L.R.2d 285.  
Court's power and duty, pending determination of habeas corpus proceeding on merits, 
to admit petitioner to bail, 56 A.L.R.2d 668.  
Anticipatory relief in federal courts against state criminal prosecutions growing out of 
civil rights activities, 8 A.L.R.3d 301.  
When is a person in custody of governmental authorities for purpose of exercise of 
remedy of habeas corpus, 26 A.L.R.4th 455.  
Propriety of federal court's considering state prisoner's petition under 28 USC § 2254 
where prisoner has exhausted state remedies as to some, but not all, claims in petition, 
43 A.L.R. Fed. 631.  
Review by federal civil courts of court-martial convictions, 95 A.L.R. Fed. 472.  
39 C.J.S. Habeas Corpus §§ 2 to 5.  

Sec. 8. [Freedom of elections.] 

All elections shall be free and open, and no power, civil or military, shall at any time 
interfere to prevent the free exercise of the right of suffrage.  

ANNOTATIONS 

Cross-references. - For Election Code, see Chapter 1.  

Vote is supreme right. - The supreme right guaranteed by state constitution is the right 
of a citizen to vote at public elections. State ex rel. Walker v. Bridges, 27 N.M. 169, 199 
P. 370 (1921).  

Write-in candidates in conservancy district elections. - Conservancy district board 
rule prohibiting write-in candidates for election to the board is invalid as contrary to the 
legislative intent expressed by 1-1-19 NMSA 1978, making the Election Code, Chapter 
1 of NMSA 1978, applicable to special district elections and to the constitutional 
mandate in this section of "free and open" elections. Gonzales v. Middle Rio Grande 
Conservancy Dist., 106 N.M. 426, 744 P.2d 554 (Ct. App. 1987).  

Comparable provisions. - Idaho Const., art. I, § 19.  

Montana Const., art. II, § 13.  



 

 

Utah Const., art. I, § 17.  

Wyoming Const., art. I, § 27.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Elections §§ 4 to 7.  
Criminal responsibility of one cooperating in violation of election law which he is 
incapable of committing personally, 5 A.L.R. 786; 74 A.L.R. 1113; 131 A.L.R. 1322.  
Constitutionality of corrupt practices acts, 69 A.L.R. 377.  
Women's suffrage amendment to federal or state constitution as affecting preexisting 
constitutional or statutory provisions which limited rights or duties to legal or male 
voters, 71 A.L.R. 1332.  
Propriety of test or question asked applicant for registration as voter other than formal 
questions relating to specific conditions of his right to registration, 76 A.L.R. 1238.  
Constitutionality of statutes in relation to registration before voting at election or primary, 
91 A.L.R. 349.  
Purging voters' registration lists, remedy and procedure for, 96 A.L.R. 1035.  
Nonregistration as affecting legality of votes cast by persons otherwise qualified, 101 
A.L.R. 657.  
Statutory provisions relating to form or manner in which election returns from voting 
districts or precincts are to be made, failure to comply with, 106 A.L.R. 398.  
Failure of officers to give notice of election as a punishable offense, 134 A.L.R. 1257.  
Excess or illegal ballots, treatment of, when it is not known for which side of a 
proposition they were cast, 155 A.L.R. 677.  
Voting by persons in the military service, 155 A.L.R. 1459.  
Conspiracy to prevent exercise of right respecting election as within federal statutes 
denouncing conspiracy, 162 A.L.R. 1373.  
Official ballots or ballots conforming to requirements, failure to make available as 
affecting validity of election of public officer, 165 A.L.R. 1263.  
Power of election officers to withdraw or change returns, 168 A.L.R. 855.  
Military establishments, state voting rights of residents of, 34 A.L.R.2d 1193.  
What constitutes "conviction" within constitutional or statutory provision disfranchising 
one convicted of crime, 36 A.L.R.2d 1238.  
Validity of percentage of vote or similar requirements for participation by political parties 
in primary elections, 70 A.L.R.2d 1162.  
Filing fees from candidates for public office, constitutionality of statute exacting, 89 
A.L.R.2d 867.  
Absentee Voters' Laws, validity of, 97 A.L.R.2d 218.  
Effect of conviction under federal law, or law of another state or country on right to vote 
or hold public office, 39 A.L.R.3d 303.  
Students: residence of students for voting purposes, 44 A.L.R.3d 797.  
29 C.J.S. Elections § 6.  

Sec. 9. [Military power subordinate; quartering of soldiers.] 



 

 

The military shall always be in strict subordination to the civil power; no soldier shall in 
time of peace be quartered in any house without the consent of the owner, nor in time of 
war except in the manner prescribed by law.  

ANNOTATIONS 

Cross-references. - As to military affairs generally, see Chapter 9, Article 9 NMSA 
1978.  

Comparable provisions. - Idaho Const., art. I, § 12.  

Iowa Const., art. I, § 14.  

Utah Const., art. I, § 20.  

Montana Const., art. II, § 32.  

Wyoming Const., art. I, § 25.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 54 Am. Jur. 2d Military and Civil Defense 
§ 280.  
6 C.J.S. Armed Services § 7.  

Sec. 10. [Searches and seizures.] 

The people shall be secure in their persons, papers, homes and effects, from 
unreasonable searches and seizures, and no warrant to search any place, or seize any 
person or thing, shall issue without describing the place to be searched, or the persons 
or things to be seized, nor without a written showing of probable cause, supported by 
oath or affirmation.  

ANNOTATIONS 

I. GENERAL CONSIDERATION.  

Cross-references. - See Kearny Bill of Rights, cl. 11 in Pamphlet 3. For issuance, 
contents, execution and return of search warrants see Rule 5-211 SCRA 1986.  

General purpose of section is to secure the preservation of the personal security and 
liberty of the individual by forbidding the issuance of a warrant for his arrest except upon 
probable cause shown under oath and by preventing as far as possible the institution of 
baseless and unfounded prosecutions. 1963-64 Op. Att'y Gen. No. 63-123.  

Not applicable to private intrusions. - The provisions of this section do not apply to 
intrusions by private persons. State v. Johnston, 108 N.M. 778, 779 P.2d 556 (Ct. App. 
1989).  



 

 

Statutory provisions read in pari materia. - This section and statutory provisions 
relative to issuance of warrants and verification of information are to be considered in 
pari materia. State v. Trujillo, 33 N.M. 370, 266 P. 922 (1928).  

Reasonableness is the touchstone of any search. State v. Clark, 89 N.M. 695, 556 
P.2d 851 (Ct. App. 1976).  

If a search and seizure is reasonable, as that term is defined and understood, it will not 
violate the constitutional mandate, but reasonableness must be determined by the facts 
and circumstances of each case. State v. Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct. 
App. 1969).  

The reasonableness of the search depends on the facts and circumstances of each 
case. State v. Sedillo, 79 N.M. 289, 442 P.2d 601 (Ct. App. 1968).  

Whether the search and seizure was reasonable must be determined on the basis of 
the facts of the case. State v. Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App. 1969).  

The standard by which all search and seizure cases are to be determined is 
reasonableness. State v. Bidegain, 88 N.M. 384, 540 P.2d 864 (Ct. App.), rev'd on other 
grounds, 88 N.M. 466, 541 P.2d 971 (1975).  

The reasonableness of each search and seizure is to be decided upon its own facts and 
circumstances in light of general standards. State v. Sanchez, 88 N.M. 378, 540 P.2d 
858 (Ct. App.), rev'd on other grounds, 88 N.M. 402, 540 P.2d 1291 (1975).  

An unreasonable search and seizure cannot be made reasonable by what is 
discovered. State v. Baca, 87 N.M. 12, 528 P.2d 656 (Ct. App.), cert. denied, 87 N.M. 5, 
528 P.2d 649 (1974).  

United States Const., amend. IV, by its words, protects only against unreasonable 
searches and seizures, and what is reasonable depends upon the facts and 
circumstances of each case. Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. 
denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Search and seizure is constitutionally lawful under either of three instances: if 
conducted pursuant to a legal search warrant, by consent or incident to a lawful arrest. 
State v. Sedillo, 79 N.M. 289, 442 P.2d 601 (Ct. App. 1968).  

A search and seizure may be by consent, as an incident to a lawful arrest or pursuant to 
a legal search warrant. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. 
denied, 81 N.M. 506, 469 P.2d 151 (1970).  

A search and seizure may be by consent as an incident to a lawful arrest or pursuant to 
a legal search warrant. State v. Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App. 1970).  



 

 

State action. - Questioning of a 13-year-old student by his assistant principal in an 
empty classroom in the presence of a teacher is "state action," rendering U.S. Const., 
amend. IV, applicable through amend. XIV. Doe v. State, 88 N.M. 347, 540 P.2d 827 
(Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Applicability to juvenile proceedings. - United States Const., amend. IV, rights of 
persons to be secure against unreasonable searches and seizures, has been expressly 
applied to juvenile proceedings in this state by 32-1-27 NMSA 1978. Doe v. State, 88 
N.M. 347, 540 P.2d 827 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Where a search is sought to be justified on either of two grounds and the search is 
lawful under one of the asserted grounds, the search does not become unlawful 
because not sustainable under the other asserted ground. State v. Sedillo, 79 N.M. 289, 
442 P.2d 601 (Ct. App. 1968).  

Plea of guilty. - Irregularities in connection with defendant's arrest and detention cannot 
be raised after the entry of a voluntary plea of guilty. State v. Marquez, 79 N.M. 6, 438 
P.2d 890 (1968).  

Distinction between "mere evidence" and instrumentalities. - Nothing in the 
language of the fourth amendment supports the distinction between "mere evidence" 
and instrumentalities, fruits of crime or contraband. Privacy is disturbed no more by a 
search directed to a purely evidentiary object than it is by a search directed to an 
instrumentality, fruit or contraband. State v. Williamson, 78 N.M. 751, 438 P.2d 161, 
cert. denied, 393 U.S. 891, 89 S. Ct. 212, 21 L. Ed. 2d 170 (1968).  

Remedies of persons aggrieved by unlawful search and seizure. - A person 
aggrieved by an unlawful search and seizure may move for the return of the property 
and to suppress for the use of evidence anything so obtained on the ground that the 
property seized is not that described in the warrant. State v. Paul, 80 N.M. 521, 458 
P.2d 596 (Ct. App.), cert. denied, 80 N.M. 746, 461 P.2d 228 (1969), cert. denied, 397 
U.S. 1044, 90 S. Ct. 1354, 25 L. Ed. 2d 654 (1970), overruled on other grounds, State v. 
Gunzelman, 85 N.M. 295, 512 P.2d 55 (1973).  

Denial of motion to suppress. - In viewing the facts to determine the propriety of 
denying a motion to suppress, controverted questions of fact will not be resolved, but 
the facts found by the trial court will be weighed against the standards of 
reasonableness. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 
U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).  

Defendants were prejudiced by the unconstitutional denial of a hearing in their motion to 
suppress, when the trial court refused to guarantee that none of the testimony elicited 
from them therein would be admitted at their subsequent trial; a defendant cannot be 
required to elect between a valid fourth amendment claim or, in legal effect, a waiver of 
his fifth amendment privilege against self-incrimination. State v. Volkman, 86 N.M. 529, 
525 P.2d 889 (Ct. App. 1974).  



 

 

Police officers cannot just ask anyone for permission to search his effects. State 
v. Bidegain, 88 N.M. 384, 540 P.2d 864 (Ct. App.), rev'd on other grounds, 88 N.M. 466, 
541 P.2d 971 (1975).  

Carrying of loaded gun. - Under the state constitution of New Mexico a person can 
carry a loaded gun which is not concealed although there may be a local ordinance to 
the contrary. United States v. Romero, 484 F.2d 1324 (10th Cir. 1973).  

A deputy game warden may patrol privately owned land for the purpose of looking 
out for wild game interests upon such land. 1947-48 Op. Att'y Gen. No. 4974.  

Indian tribal law. - Because there is nothing in either the Zuni constitution or the Zuni 
tribal law and order code which authorizes the Zuni tribal court to issue a search 
warrant, the evidence seized from a house on the Zuni reservation pursuant to such a 
warrant is inadmissible at trial in a New Mexico court, and the motion to suppress the 
evidence obtained during the search should have been granted. State v. Railey, 87 
N.M. 275, 532 P.2d 204 (Ct. App. 1975).  

Search warrant for intoxicating liquor. - No statute authorizes issuance of search 
warrant for intoxicating liquor, and any such authority is to be found in this constitutional 
provision. 1933-34 Op. Att'y Gen. 119.  

Error to dismiss charges where defendants appear at preliminary examination. - It 
was error for the trial court to dismiss robbery charges on the ground of an unverified 
information, where the prosecution had been commenced by criminal complaint, and 
defendants had already been arrested and had appeared at a preliminary examination 
before the information was filed. State v. Smallwood, 94 N.M. 225, 608 P.2d 537 (Ct. 
App. 1980).  

The facts to be examined on appeal are those facts elicited before the trial court on 
the hearing on the motion to suppress. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 
(1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).  

Comparable provisions. - Idaho Const., art. I, § 17.  

Iowa Const., art. I, § 8.  

Montana Const., art. II, § 11.  

Utah Const., art. I, § 14.  

Wyoming Const., art. I, § 4.  

Law reviews. - For note, "The Investigatory Stop of Motor Vehicles in New Mexico," 
see 8 N.M.L. Rev. 223 (1978).  



 

 

For article, "Survey of New Mexico Law, 1979-80: Criminal Law and Procedure," see 11 
N.M.L. Rev. 85 (1981).  

For article, "Survey of New Mexico Law, 1982-83: Criminal Procedure," see 14 N.M.L. 
Rev. 109 (1984).  

For note, "Search and Seizure: The Automobile Exception to the Fourth Amendment 
Warrant Requirement - A Further Exception to the Fourth: State v. Capps," see 14 
N.M.L. Rev. 239 (1984).  

For note, "Criminal Procedure - Search and Seizure - Expectations of Privacy in the 
Open Fields and an Evolving Fourth Amendment Standard of Legitimacy: Oliver v. 
United States," 16 N.M.L. Rev. 129 (1986).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 68 Am. Jur. 2d Searches and Seizures 
§§ 6 to 9.  
Arrest without warrant, statute authorizing as violating guaranty against unreasonable 
seizure, 1 A.L.R. 586.  
Venereal disease, compulsory examination for, 2 A.L.R. 1332; 22 A.L.R. 1189.  
Intoxicating liquor, constitutional guaranty as applicable to search for and seizure of, 3 
A.L.R. 1514; 13 A.L.R. 1316; 27 A.L.R. 709; 39 A.L.R. 811; 41 A.L.R. 1559; 74 A.L.R. 
1418.  
Unreasonable search and seizure, intoxicating liquor, 3 A.L.R. 1514; 13 A.L.R. 1316; 27 
A.L.R. 709; 39 A.L.R. 811; 74 A.L.R. 1418.  
Entry and search without search warrant to make arrest, 5 A.L.R. 263.  
Trains, warrants for search of, 7 A.L.R. 121.  
Contagious disease, seizing property to prevent spread, 8 A.L.R. 840.  
Legislative power in examination of conduct of private persons, corporations or 
institutions, 9 A.L.R. 1341.  
United States constitution as limiting powers of states with respect to search and 
seizure, 19 A.L.R. 644.  
Illegal search, admissibility of evidence, 24 A.L.R. 1408; 32 A.L.R. 408; 41 A.L.R. 1145; 
52 A.L.R. 477; 88 A.L.R. 348; 134 A.L.R. 819; 150 A.L.R. 566.  
Lawful arrest, articles or property that may be seized on making, 32 A.L.R. 686; 51 
A.L.R. 431; 74 A.L.R. 1392; 82 A.L.R. 784.  
Liability for improper issuance of search warrant or improper proceedings thereunder, 
45 A.L.R. 605.  
Inspection of books and records, permissible scope of order directing or authorizing, 58 
A.L.R. 1263.  
Automobiles, search without warrant in reliance on description of persons suspected of 
crime, 60 A.L.R. 299.  
Liability of peace officer on his bond for unlawful search, 62 A.L.R. 855.  
Quashing search warrant and ordering return of property, jurisdiction in liquor cases 
under former federal statutes, 65 A.L.R. 1246.  
Employee's right to challenge admissibility of evidence wrongfully obtained, 86 A.L.R. 
346.  



 

 

Weapons, search for and seizure of without warrant on suspicion of information as to 
lawful possession, 92 A.L.R. 490.  
National Industrial Recovery Act regulations as violating guaranty against searches and 
seizures, 92 A.L.R. 1467; 95 A.L.R. 1391.  
Vaccination, requiring as condition to school attendance as violation of guaranty against 
unreasonable search, 93 A.L.R. 1431.  
Constitutionality of statutory provisions for examination of records, books or documents 
for taxation purpose, 103 A.L.R. 522.  
Illustrations of distinction, as regards search and seizure, between papers or other 
articles which merely furnish evidence of crime, and the actual instrumentalities of 
crime, 129 A.L.R. 1296.  
Search incident to one offense as justifying seizure of instruments of or articles 
connected with another offense, 169 A.L.R. 1419.  
Liability for false arrest or imprisonment under a warrant as affected by mistake as to 
identity of person arrested, 10 A.L.R.2d 750.  
Searches and seizures by health officers without warrant, 13 A.L.R.2d 969.  
Propriety and legality of issuing only one search warrant to search more than one place 
or premises occupied by the same person, 31 A.L.R.2d 864.  
Authority to consent for another to search or seizure, 31 A.L.R.2d 1078.  
Blood grouping tests as violation of privilege against unreasonable search and seizure, 
46 A.L.R.2d 1016.  
Sufficiency of description of automobile or other conveyance to be searched, 47 
A.L.R.2d 1444.  
Sufficiency of description of person to be searched, 49 A.L.R.2d 1209.  
Mail, opening, search and seizure of, 61 A.L.R.2d 1282.  
Papers, documents, letters, books and records not described in warrant, propriety or 
lawfulness of seizure, not incident to arrest, of, 79 A.L.R.2d 1005.  
Transiently occupied room in hotel, motel or roominghouse as within provision 
forbidding unreasonable searches and seizures, 86 A.L.R.2d 984.  
Alcohol: admission in criminal case of evidence that accused refused to submit to 
scientific test to determine amount of alcohol in system, as unlawful search or seizure, 
87 A.L.R.2d 378.  
Arrest: lawfulness of nonconsensual search and seizure without warrant, prior to arrest, 
89 A.L.R.2d 715.  
Admissibility, in civil case, of evidence obtained by unlawful search and seizure, 5 
A.L.R.3d 670.  
Lawfulness of seizure of property used in violation of law as prerequisite to forfeiture 
action or proceeding, 8 A.L.R.3d 473.  
Validity of consent to search given by one in custody of officers, 9 A.L.R.3d 858.  
Traffic violation: lawfulness of search of motor vehicle following arrest for traffic 
violation, 10 A.L.R.3d 314.  
Propriety of considering hearsay or other incompetent evidence in establishing probable 
cause for issuance of search warrant, 10 A.L.R.3d 359.  
Criminal liability for obstructing process as affected by invalidity or irregularity of the 
process, 10 A.L.R.3d 1146.  
Sufficiency of description, in search warrant, of apartment or room to be searched in 



 

 

multiple-occupancy structure, 11 A.L.R.3d 1330.  
Modern status of rule as to validity of nonconsensual search and seizure made without 
warrant after lawful arrest as affected by lapse of time between, or difference in places 
of, arrest and search, 19 A.L.R.3d 727.  
Plea of guilty as waiver of claim of unlawful search and seizure, 20 A.L.R.3d 724.  
Nighttime: propriety of execution of search warrant at nighttime, 26 A.L.R.3d 951.  
Private individual: admissibility, in criminal case, of evidence obtained by search by 
private individual, 36 A.L.R.3d 553.  
"Fruit of the poisonous tree" doctrine excluding evidence derived from information 
gained in illegal search, 43 A.L.R.3d 385.  
"Furtive" movement or gesture as justifying police search, 45 A.L.R.3d 581.  
Observation through binoculars as constituting unreasonable search, 48 A.L.R.3d 1178.  
School: admissibility, in criminal case, of evidence obtained by search conducted by 
school official teacher, 49 A.L.R.3d 978.  
Censorship and evidentiary use of unconvicted prisoner's mail, 52 A.L.R.3d 548.  
Admissibility, in criminal prosecution, of evidence obtained by electronic surveillance of 
prisoner, 57 A.L.R.3d 172.  
Knock-and-announce rule: what constitutes compliance with rule in search of private 
premises - state cases, 70 A.L.R.3d 217.  
Admissibility, in state probation revocation proceedings, of evidence obtained through 
illegal search and seizure, 77 A.L.R.3d 636.  
Validity of requirement that, as a condition of probation, defendant submit to warrantless 
searches, 79 A.L.R.3d 1083.  
Admissibility of evidence discovered in search of adult defendant's property or 
residence authorized by defendant's minor child - state cases, 99 A.L.R.3d 598.  
Admissibility of evidence discovered in search of defendant's property or residence 
authorized by domestic employee or servant, 99 A.L.R.3d 1232.  
Admissibility of evidence discovered in search of defendant's property or residence 
authorized by defendant's spouse (resident or nonresident) - state cases, 1 A.L.R.4th 
673.  
Admissibility of evidence discovered in warrantless search of rental property authorized 
by lessor of such property - state cases, 2 A.L.R.4th 1173.  
Admissibility of evidence discovered in search of defendant's property or residence 
authorized by defendant's adult relative other than spouse - state cases, 4 A.L.R.4th 
196.  
Admissibility of evidence discovered in search of defendant's property or residence 
authorized by one, other than relative, who is cotenant or common resident with 
defendant - state cases, 4 A.L.R.4th 1050.  
Odor of narcotics as providing probable cause for warrantless search, 5 A.L.R.4th 681.  
Use of electronic sensing device to detect shoplifting as unconstitutional search and 
seizure, 10 A.L.R.4th 376.  
Adequacy of defense counsel's representation of criminal client regarding search and 
seizure issues, 12 A.L.R.4th 318.  
Admissibility in criminal case of blood-alcohol test where blood was taken despite 
defendant's objection or refusal to submit to test, 14 A.L.R.4th 690.  
Use, in attorney or physician disciplinary proceeding, of evidence obtained by wrongful 



 

 

police action, 20 A.L.R.4th 546.  
Permissible surveillance, under state communications interception statute, by person 
other than state or local law enforcement officer or one acting in concert with officer, 24 
A.L.R.4th 1208.  
Disputation of truth of matters stated in affidavit in support of search warrant - modern 
cases, 24 A.L.R.4th 1266.  
Admissibility in criminal case of evidence that accused refused to take test of 
intoxication, 26 A.L.R.4th 1112.  
Employment of photographic equipment to record presence and nature of items as 
constituting unreasonable search, 27 A.L.R.4th 532.  
Search and seizure: suppression of evidence found in automobile during routine check 
of vehicle identification number (VIN), 27 A.L.R.4th 549.  
Reasonable expectation of privacy in contents of garbage or trash receptacle, 28 
A.L.R.4th 1219.  
Validity of searches conducted as condition of entering public premises - state cases, 
28 A.L.R.4th 1250.  
Lawfulness of warrantless search of purse or wallet of person arrested or suspected of 
crime, 29 A.L.R.4th 771.  
Admissibility, in criminal case, of evidence discovered by warrantless search in 
connection with fire investigation - post-Tyler cases, 31 A.L.R.4th 194.  
Propriety in state prosecution of severance of partially valid search warrant and 
limitation of suppression to items seized under invalid portions of warrant, 32 A.L.R.4th 
378.  
Validity of routine roadblocks by state or local police for purpose of discovery of 
vehicular or driving violations, 37 A.L.R.4th 10.  
Validity of, and admissibility of evidence discovered in, search authorized by judge over 
telephone, 38 A.L.R.4th 1145.  
Search and seizure: What constitutes abandonment of personal property within rule that 
search and seizure of abandoned property is not unreasonable-modern cases, 40 
A.L.R.4th 381.  
Admissibility, in criminal case, of physical evidence obtained without consent by surgical 
removal from person's body, 41 A.L.R.4th 60.  
Seizure of property as evidence in criminal prosecution or investigation as compensable 
taking, 44 A.L.R.4th 366.  
Propriety of governmental eaves-dropping on communications between accused and 
his attorney, 44 A.L.R.4th 841.  
Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar 
police records, 45 A.L.R.4th 550.  
Officer's ruse to gain entry as affecting admissibility of plain-view evidence - modern 
cases, 47 A.L.R.4th 425.  
Search and seizure: necessity that police obtain warrant before taking possession of, 
examining, or testing evidence discovered in search by private person, 47 A.L.R.4th 
501.  
Eavesdropping on extension telephone as invasion of privacy, 49 A.L.R.4th 430.  
Propriety of state or local government health officer's warrantless search - post-Camara 
cases, 53 A.L.R.4th 1168.  



 

 

Seizure of books, documents, or other papers under search warrant not describing such 
items, 54 A.L.R.4th 391.  
Search and seizure: reasonable expectation of privacy in public restroom, 74 A.L.R.4th 
508.  
Search and seizure of telephone company records pertaining to subscriber as violation 
of subscriber's constitutional rights, 76 A.L.R.4th 536.  
Narcotics and drugs: use of trained dogs to detect narcotics or drugs as unreasonable 
search in violation of fourth amendment, 31 A.L.R. Fed. 931.  
Fourth amendment as protecting prisoner against unreasonable searches or seizures, 
32 A.L.R. Fed. 601.  
Construction and application of "national security" exception to fourth amendment 
search warrant requirement, 39 A.L.R. Fed. 646.  
Authority of United States officials to conduct inspection or search of American 
registered vessel located outside territorial waters of United States, 40 A.L.R. Fed. 402.  
Admissibility of evidence discovered in search of defendant's property or residence 
authorized by defendant's relative, 48 A.L.R. Fed. 131.  
Admissibility of evidence discovered in warrantless search of property or premises 
authorized by one having ownership interest in property or premises other than relative, 
49 A.L.R. Fed. 511.  
Sufficiency of description of business records under fourth amendment requirement of 
particularity in federal warrant authorizing search and seizure, 53 A.L.R. Fed. 679.  
Validity, under federal constitution, of search conducted as condition of entering public 
building, 53 A.L.R. Fed. 888.  
Aerial observation or surveillance as violative of fourth amendment guaranty against 
unreasonable search and seizure, 56 A.L.R. Fed. 772.  
Defense of good faith in action for damages against law enforcement official under 42 
USC § 1983, providing for liability of person who, under color of law, subjects another to 
deprivation of rights, 61 A.L.R. Fed. 7.  
Propriety, under § 287(a)(1) of Immigration and Nationality Act (8 USCS § 1357(a)(1)), 
of warrantless interrogation of alien, or person believed to be alien, as to alien's right to 
be or to remain in United States, 63 A.L.R. Fed. 180.  
Propriety of search involving removal of natural substance or foreign object from body 
by actual or threatened force, 66 A.L.R. Fed. 119.  
Admissibility of evidence obtained by unconstitutional search in proceedings under 
Occupational Safety and Health Act (29 USCS § 651 et seq.), 67 A.L.R. Fed. 724.  
When do facts shown as probable cause for wiretap authorization under 18 USC § 
2518(3) become "stale," 68 A.L.R. Fed. 953.  
Propriety in federal prosecution of severance of partially valid search warrant and 
limitation of suppression to items seized under invalid portions of warrant, 69 A.L.R. 
Fed. 522.  
Fourth amendment as protecting prison visitor against unreasonable searches and 
seizures, 69 A.L.R. Fed. 856.  
Use of electronic tracking device (beeper) to monitor location of object or substance 
other than vehicle or aircraft as constituting search violating Fourth Amendment, 70 
A.L.R. Fed. 747.  
Fourth amendment as prohibiting strip searches of arrestees or pretrial detainees, 78 



 

 

A.L.R. Fed. 201.  
79 C.J.S. Searches and Seizures §§ 3 to 24.  

II. UNREASONABLE SEARCHES AND SEIZURES.  

A. IN GENERAL.  

Presence of defendant during search. - The fact that defendant is not present when a 
search occurs does not make the search unreasonable. State v. Everitt, 80 N.M. 41, 
450 P.2d 927 (Ct. App. 1969).  

Where search for one thing reveals another. - Where search is for one drug and a 
second drug is discovered, seizure of the second drug is lawful. State v. Alderete, 88 
N.M. 619, 544 P.2d 1184 (Ct. App. 1976).  

Where the owner of the vehicle gave an unrestricted consent to its search, it is 
established law in New Mexico that if officers, conducting a lawful search for property 
illegally possessed, discover other property illegally possessed, the latter may be seized 
also. State v. Warner, 83 N.M. 642, 495 P.2d 1089 (Ct. App.), cert. denied, 83 N.M. 
631, 495 P.2d 1078 (1972).  

"Plain view" doctrine. - It is not a search to observe that which occurs openly in a 
public place and which is fully disclosed to visual observation, and there is no seizure in 
disregard of any lawful right when officers retrieve and examine the packets which have 
been dropped in a public place. State v. Garcia, 76 N.M. 171, 413 P.2d 210 (1966).  

The constitutional prohibition is directed to unreasonable searches and seizures so that 
people may be secure in their persons, houses, papers and effects, and does not apply 
to items viewed in an open field. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), 
cert. denied, 89 N.M. 206, 549 P.2d 284 (1976), overruled on other grounds, State v. 
Rickerson, 95 N.M. 666, 625 P.2d 1183 (1981).  

There is no seizure in the sense of the law when the officers examined the contents of a 
napkin after it had been dropped to the street. State v. Garcia, 76 N.M. 171, 413 P.2d 
210 (1966).  

Where police officer testified that when he knocked on the door and entered at the 
invitation of the appellant, he did so only for the purpose of talking to whoever was 
present concerning blood found in a car parked outside, but where at that time he had 
been advised of the assault on the complaining witness in the case and when he saw 
the appellant and the bloody clothes, both on him and in the room, appellant was placed 
under arrest and the clothes were gathered up and taken to the police station along with 
appellant, there was no illegal search and seizure, and, accordingly, the clothing taken 
from appellant's room was admissible in the trial of the charges against him. State v. 
Blackwell, 76 N.M. 445, 415 P.2d 563 (1966).  



 

 

A package thrown from a car as it stops is not procured through a search; neither is 
there a seizure, and the contents thereof are admissible evidence. State v. Garcia, 76 
N.M. 171, 413 P.2d 210 (1966).  

Where heroin seized during a search pursuant to a warrant was physically located on 
property upon which there was an unoccupied house, and not within the curtilage as 
specified in the warrant, it was held that although the warrant did not authorize a search 
outside the curtilage, the can containing the heroin was viewed from a place the officer 
had a right to be under the warrant, and consequently, it was not discovered as a result 
of an illegal search. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 
89 N.M. 206, 549 P.2d 284 (1976), overruled on other grounds, State v. Rickerson, 95 
N.M. 666, 625 P.2d 1183 (1981).  

The plain view doctrine does not apply to marijuana found in defendant's car, which 
marijuana was enclosed in a burlap-like sack, where neither of the police officers 
involved can testify that he was able to see inside the bag. State v. Coleman, 87 N.M. 
153, 530 P.2d 947 (Ct. App. 1974).  

Where the marijuana seized was not in plain view until the officers ordered the 
defendants out of the car and proceeded to enter the car themselves, the plain view 
doctrine did not apply since in order for the plain view rule to be applicable, the officers 
must lawfully be in the position that enabled them to see what is allegedly in plain view. 
State v. Ledbetter, 88 N.M. 344, 540 P.2d 824 (Ct. App. 1975).  

Where stolen rings and clothes were seen next to codefendant at the time he was 
discovered hiding in the closet, the items were in plain view, and there was no 
subsequent search. State v. Hansen, 87 N.M. 16, 528 P.2d 660 (Ct. App. 1974).  

Where contraband was discovered when officers opened a cedar chest, a metal pill box 
in a purse in an overnight case while searching for heroin, the "plain view" doctrine did 
not justify its seizure of the contraband. However, seizure of the contraband was 
permissible under the facts of the case because where permission has been given to 
search for a particular object, the ensuing search remains valid as long as its scope is 
consistent with an effort to locate that object and other evidence observed in the course 
of such a lawful search may also be seized. State v. Alderete, 88 N.M. 619, 544 P.2d 
1184 (Ct. App. 1976).  

Search of unoccupied property. - Where heroin was found in the lot next to 
defendant's home and was on unoccupied property, the defendant had no reasonable 
expectation of privacy as to this location, and thus the constitutional prohibition against 
unreasonable searches and seizures did not apply. State v. Aragon, 89 N.M. 91, 547 
P.2d 574 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976), overruled on other 
grounds, State v. Rickerson, 95 N.M. 666, 625 P.2d 1183 (1981).  

The exigent circumstances exception means that if, prior to entry, a police officer in 
good faith believes that the person whose home is to be searched and/or the person 



 

 

inside to be arrested is fleeing or is attempting to destroy evidence, the police officer 
may enter without fulfilling the usual requirements. A good faith belief is meant 
reasonable belief, resting on a reasonable assessment of the facts available to the 
police officer prior to entry. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), 
rev'd on other grounds, 88 N.M. 402, 540 P.2d 1291 (1975).  

The burden of showing the existence of exigent circumstances rests on the state. State 
v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), rev'd on other grounds, 88 N.M. 402, 
540 P.2d 1291 (1975).  

An exigent circumstance exists if, prior to entry, officers in good faith believe that the 
contraband, or other evidence, for which search is to be made is about to be destroyed, 
and the question of exigent circumstances is one of fact. State v. Anaya, 89 N.M. 302, 
551 P.2d 992 (Ct. App. 1976).  

A search for weapons in the absence of probable cause to arrest must, like any other 
search, be strictly circumscribed by the exigencies which justify its initiation. Thus, it 
must be limited to that which is necessary for the discovery of weapons which might be 
used to harm the officer or others nearby. State v. Washington, 82 N.M. 284, 480 P.2d 
174 (Ct. App. 1971).  

Where the officers received a report that the defendant had fired a firearm at others and 
some of the officers heard the shots, and the officers observed the defendant lying on a 
bed holding a firearm and were concerned about the safety of others in the area if the 
defendant were to begin shooting again, substantial evidence supported the trial court's 
finding of exigent circumstances justifying a warrantless seizure of the gun. State v. 
Calvillo, 110 N.M. 114, 792 P.2d 1157 (Ct. App. 1990).  

Where police officers armed with a search warrant had probable cause to believe and in 
good faith did believe that defendant was selling heroin from his home and that there 
was heroin therein, they had received information from an informant who had assisted 
in the investigation leading to the issuance of the warrant, that defendant kept a weapon 
in the house and that the officers would have to move rapidly or defendant would flush 
the heroin down the toilet, the officers were all experienced and knew from their 
experience that normally there is an attempt to get rid of heroin before police officers get 
into a house, and after knocking on the door and announcing that they were police 
officers, they could see people moving and hear the sound of voices coming from inside 
the house, one of which was yelling or screaming as if someone was calling to another 
for the purpose of getting attention, the circumstances justified the officers in entering 
after knocking and announcing that they were police officers without waiting to be 
invited or denied entry. State v. Sanchez, 88 N.M. 402, 540 P.2d 1291 (1975).  

Exigent circumstances justifying a warrantless search did not exist where defendant's 
car was parked outside the sheriff's office and the defendant and the two other 
occupants were in the sheriff's office under arrest. State v. Coleman, 87 N.M. 153, 530 
P.2d 947 (Ct. App. 1974).  



 

 

An officer armed with a search warrant prior to forcible entry must give notice of 
authority and purpose, and be denied admittance; this is a general standard, and 
noncompliance with this standard is justified if exigent circumstances exist. An exigent 
circumstance exists if, prior to entry, officers in good faith believe that the contraband, or 
other evidence, for which the search is to be made is about to be destroyed. State v. 
Sanchez, 88 N.M. 402, 540 P.2d 1291 (1975).  

The questions of "good faith belief" and "exigent circumstances" are questions of fact for 
the trial court to determine, and the findings of the trial court in these regards are 
entitled to be accorded the same weight and given the same consideration as is 
generally accorded a trial court's findings by appellate courts. Substantial evidence is 
the measure of proof, or the quality and quantity of the evidence, required to support the 
findings of the trial court, and in determining whether the evidence is substantial in 
support of the claimed justifiability of the entry, the facts and circumstances of each 
case must be considered. State v. Sanchez, 88 N.M. 402, 540 P.2d 1291 (1975).  

The exigency of the circumstances, as with the probable cause required to make a 
search reasonable under the circumstances, depends on practical considerations. The 
circumstances must be evaluated from the point of view of a prudent, cautious and 
trained police officer. State v. Sanchez, 88 N.M. 402, 540 P.2d 1291 (1975).  

Where, after plainclothes officer stated he was a police officer and showed his badge 
and gun, defendant disappeared from the door, turned out the lights and was heard 
running, exigent circumstances justified a forcible entry by the officer, since the officer, 
in good faith prior to entry, believed that defendant was fleeing. State v. Kenard, 88 
N.M. 107, 537 P.2d 1003 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975), 
cert. denied, 423 U.S. 1024, 96 S. Ct. 468, 46 L. Ed. 2d 398 (1975).  

Exigent circumstances do not exist where the only fact known to the police is the readily 
disposable nature of the contraband that is the object of the search. State v. Sanchez, 
88 N.M. 378, 540 P.2d 858 (Ct. App.), rev'd on other grounds, 88 N.M. 402, 540 P.2d 
1291 (1975).  

Absent a search warrant or valid consent to enter, intrusion into a private residence by 
law officers must be supported by a showing, by a preponderance of the evidence, that 
the entry was justified by exigent circumstances; and whether exigent circumstances 
exist is within the fact finding function of the trial court. State v. Burdex, 100 N.M. 197, 
668 P.2d 313 (Ct. App.), cert. denied, 100 N.M. 192, 668 P.2d 308 (1983).  

Where the presence of possibly hazardous chemicals provided the exigent 
circumstances necessary for a warrantless entry of defendant's residence, seizure of 
glassware and handguns was lawful because they were in plain view, and the 
exigencies of the situation permitted the opening of a briefcase without a warrant to 
search for other weapons or explosives. State v. Calloway, 111 N.M. 47, 801 P.2d 117 
(Ct. App. 1990).  



 

 

Administrative inspection of business premises. - A nonconsensual, warrantless 
administrative inspection of business premises can be made only when: the enterprise 
sought to be inspected is engaged in a business pervasively regulated by state or 
federal government; the inspection will pose only a minimal threat to justifiable 
expectations of privacy; the warrantless inspection is a crucial part of a regulatory 
scheme designed to further an urgent government interest; and the inspection is 
carefully limited as to time, place and scope. Here, a publishing company was not 
engaged in a pervasively-regulated business, and the state agency, in the absence of 
the consent, must obtain a search warrant based upon a preliminary finding of probable 
cause by a judicial officer. State ex rel. Environmental Imp. Agency v. Albuquerque 
Publishing Co., 91 N.M. 125, 571 P.2d 117 (1977), cert. denied, 435 U.S. 956, 98 S. Ct. 
1590, 55 L. Ed. 2d 808 (1978).  

Where officers follow building owner into defendant's room and observed narcotics 
paraphernalia, after owner knocks on door and is invited in, such entry is not 
constitutionally unreasonable even where defendant does not know of the presence of 
the officers when he gives the invitation to enter. State v. Chavez, 87 N.M. 180, 531 
P.2d 603 (Ct. App. 1974), cert. denied, 87 N.M. 179, 531 P.2d 602, cert. denied, 422 
U.S. 1011, 95 S. Ct. 2635, 45 L. Ed. 2d 675 (1975).  

Where the affidavit for the search warrant established a good faith belief on the part of 
the officers that heroin was to be found on the premises; the officers knocked on the 
door, identified themselves as police officers, and announced their purpose, and while 
awaiting a response heard commotion within, the officers were justified in not delaying 
further. State v. Baca, 87 N.M. 12, 528 P.2d 656 (Ct. App.), cert. denied, 87 N.M. 5, 528 
P.2d 649 (1974).  

Procedure used prior to forcible entry. - In executing a search warrant or making an 
arrest on probable cause, an officer, prior to forcible entry, must give notice of authority 
and purpose and be denied admittance. Noncompliance with this standard is justified, 
however, if exigent circumstances exist, which may include good faith belief that the 
officers or someone within is in peril of bodily harm or that the person to be arrested is 
fleeing or attempting to destroy evidence. State v. Baca, 87 N.M. 12, 528 P.2d 656 (Ct. 
App.), cert. denied, 87 N.M. 5, 528 P.2d 649 (1974).  

The general standard for executing a search is that prior to forcible entry, an officer 
must give notice of authority and purpose and be denied admittance, but 
noncompliance with the standard may be justified by exigent circumstances known to 
the officer beforehand, as, for example, when the officer, in good faith, believes that a 
person is attempting to destroy evidence. State v. Anaya, 89 N.M. 302, 551 P.2d 992 
(Ct. App. 1976).  

An officer, prior to forcible entry, must give notice of authority and purpose, and be 
denied admittance although noncompliance with this standard is justified if exigent 
circumstances exist, as, for example, when prior to entry officers in good faith believe 
that the person to be arrested is fleeing or attempting to destroy evidence. This rule 



 

 

allows the police to act fast and without warning under exigent circumstances when to 
do otherwise might allow a guilty person to escape conviction, but at the same time, 
prevents unwarranted intrusion into private dwellings by overzealous police officers 
eager to execute a search. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), 
rev'd on other grounds, 88 N.M. 402, 540 P.2d 1291 (1975).  

There are no set rules as to the time an officer must wait before using force to enter a 
house; the answer will depend upon the circumstances of each case. However, 
simultaneous identification and entry is unreasonable and demands the suppression of 
evidence. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), rev'd on other 
grounds, 88 N.M. 402, 540 P.2d 1291 (1975).  

Where a police officer knocked on defendant's door and announced his authority in an 
audible manner, but did not wait for anyone to come to the door, nor did he state his 
purpose for being present, or request permission to enter and serve the warrant, he did 
not properly give notice of his authority and purpose. State v. Sanchez, 88 N.M. 378, 
540 P.2d 858 (Ct. App.), rev'd on other grounds, 88 N.M. 402, 540 P.2d 1291 (1975).  

"Forcible entry". - Forcible entry is not restricted to breaking down a door or window; 
entry through a closed but unlocked door, absent consent, is a forcible entry, as is entry 
through an open door, absent consent. In essence, forcible entry refers to an 
unannounced intrusion. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), rev'd 
on other grounds, 88 N.M. 402, 540 P.2d 1291 (1975).  

The phrase "refused admittance" has been generally interpreted not to mean an 
affirmative refusal, and an officer may justifiably conclude that he has been refused 
entry where after announcement he either becomes aware of activity by the occupants 
which is inconsistent with action deemed reasonably necessary to open the door, or 
where a reasonable interval of time has elapsed without any response by the 
occupants, although an entry made too soon after announcement precludes any 
opportunity by the occupant to refuse the officer admittance. State v. Sanchez, 88 N.M. 
378, 540 P.2d 858 (Ct. App.), rev'd on other grounds, 88 N.M. 402, 540 P.2d 1291 
(1975).  

Where a police officer knocked loudly on the door, stated his identity as a police officer 
and that he had a search warrant, demanded entry and repeated this two or more times, 
waiting 30 to 60 seconds before breaking in, the officer could reasonably infer that he 
had been denied admittance. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), 
rev'd on other grounds, 88 N.M. 402, 540 P.2d 1291 (1975).  

"Hot pursuit" doctrine. - Where shortly after an armed robbery an officer saw 
defendant who fit the description of one of the robbers enter a house and after about 10 
minutes the officers actually entered the house, the doctrine of "hot pursuit" applied and 
the entry by the officers was a valid intrusion. State v. Hansen, 87 N.M. 16, 528 P.2d 
660 (Ct. App. 1974).  



 

 

Search by school officials. - Search of a 13-year-old boy who was seen by the school 
official smoking a pipe on school property against school regulations was based upon 
cause to believe that the search was necessary in the aid of maintaining school 
discipline, and the trial court was accordingly correct in admitting into evidence the fruits 
of that search. Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. denied, 88 
N.M. 318, 540 P.2d 248 (1975).  

School officials may conduct a search of a student's person if they have a reasonable 
suspicion that a crime is being or has been committed or they have reasonable cause to 
believe that the search is necessary in the aid of maintaining school discipline; among 
the factors to be considered in determining the sufficiency to cause to search a student 
are the child's age, history and record in the school, the prevalence and seriousness of 
the problem in the school to which the search was directed, the exigency to make the 
search without delay and the probative value and reliability of the information used as a 
justification for the search. Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. 
denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Something less than the strict standards to which police officers are held is appropriate 
given the facts and circumstances of school searches, since crime in the schools is 
reaching epidemic proportions, ordinary school discipline is essential if the educational 
function is to be performed, events calling for discipline are frequent and sometimes 
require immediate action, and the normal exceptions to the warrant requirement would 
have little application in the school situation. Doe v. State, 88 N.M. 347, 540 P.2d 827 
(Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

A student's voluntary, direct statement to a person in authority, indicating personal 
knowledge of facts which establish that another student is engaging in illegal conduct, 
may provide school authorities reasonable grounds to search the second student's 
locker. However, a student's mere relaying of rumors or suspicions about another 
student is not sufficient to provide reasonable grounds. State v. Michael G., 106 N.M. 
644, 748 P.2d 17 (Ct. App. 1987).  

Informer's use of electronic device. - Where informer making purchases of heroin 
from defendants had an electronic device concealed on his person that transmitted 
sounds to a receiver in a police car and the sounds were recorded on tape, defendants' 
contention that the tapes were erroneously admitted as evidence, that they were victims 
of an illegal search and seizure, and that their privilege against self-incrimination was 
violated was without merit. The informer having testified as to the conversations, the 
tapes were admissible to corroborate the informer's testimony. State v. Maes, 81 N.M. 
550, 469 P.2d 529 (Ct. App.), cert. denied, 81 N.M. 588, 470 P.2d 309 (1970).  

Search of a moving object. - The courts have long recognized another exception to 
the requirement that searches and seizures be undertaken by officers only after 
obtaining a warrant, that is, the search of a moving object, particularly an automobile, 
where it is not practicable to secure a warrant, because the vehicle can be quickly 
moved out of the locality or jurisdiction in which the warrant must be sought. State v. 



 

 

Aull, 78 N.M. 607, 435 P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 
L. Ed. 2d 668 (1968).  

Officer entitled to look into parked vehicle once investigatory stop completed. - 
Once the purpose of an investigatory stop is completed, an officer still has the right to 
look into a vehicle parked on a public road, and may then seize contraband which is in 
plain view. State v. Powell, 99 N.M. 381, 658 P.2d 456 (Ct. App. 1983).  

An inventory search of an automobile in lawful custody of the police can be made 
and items in the trunk can be inventoried. State v. Vigil, 86 N.M. 388, 524 P.2d 1004 
(Ct. App.), cert. denied, 86 N.M. 372, 524 P.2d 988 (1974), cert. denied, 420 U.S. 955, 
95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).  

An inventory search of an automobile does not violate U.S. Const., amend. IV, when 
that automobile is in the lawful custody of the police in a reasonable exercise of its 
caretaking function. State v. Clark, 89 N.M. 695, 556 P.2d 851 (Ct. App. 1976).  

Where the initial intrusion into a vehicle which is lawfully in police custody is justified, an 
inventory of the contents of closed containers is also justified. State v. Vigil, 86 N.M. 
388, 524 P.2d 1004 (Ct. App.), cert. denied, 86 N.M. 372, 524 P.2d 988 (1974), cert. 
denied, 420 U.S. 955, 95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).  

An inventory search is not constitutionally permissible absent a search warrant after 
police have relinquished possession, custody and control to a third party who has the 
legal right to possession, custody and control, and the trial court should have granted 
defendant's motion to suppress. State v. Clark, 89 N.M. 695, 556 P.2d 851 (Ct. App. 
1976).  

General license and registration check. - Where defendant's car was stopped during 
a general license and registration check, and after a police request defendant opened 
the trunk, at which point the officer smelled marijuana, and subsequently the defendant 
opened a suitcase (also at the officer's request), it was held that the seizure of the 
marijuana residue found in the suitcase was not unlawfully accomplished. State v. 
Bloom, 90 N.M. 192, 561 P.2d 465 (1977).  

In conducting general license and registration checks under former 64-13-49, 1953 
Comp. (similar to 66-5-16 NMSA 1978) and 66-3-13 NMSA 1978, the actions of the 
police must be in conformity with the constitutional requirements of the U.S. Const., 
amend. 4; and when the detention permitted by the statute becomes a mere subterfuge 
or excuse for some other purpose which would not be lawful, the actions then become 
unreasonable and fail to meet the constitutional requirement. State v. Bloom, 90 N.M. 
226, 561 P.2d 925 (Ct. App. 1976), rev'd on other grounds, 90 N.M. 192, 561 P.2d 465 
(1977).  

Leaving car unattended before search. - Where the officer went by a grocery store 
before returning to the car that was to be searched, and the officer's trip by the grocery 



 

 

store before returning to the car was part of a continuing series of events, the fact that 
the car was unattended for 10 minutes did not make the search unreasonable, but the 
fact that the car had been unattended might raise questions in connecting defendant 
with items found in the search. State v. Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App. 
1969).  

Warrant cannot validate prior illegal search. - If a search which discovers evidence is 
unreasonable, then the subsequent seizure is the fruit of that illegal search and a 
search warrant cannot validate a prior illegal search. State v. Everitt, 80 N.M. 41, 450 
P.2d 927 (Ct. App. 1969).  

"Visual search" by the officer of car of defendant to search for weapons, wherein he 
saw a shaving kit, a pair of shoes and a prybar, was not unreasonable. State v. Everitt, 
80 N.M. 41, 450 P.2d 927 (Ct. App. 1969).  

Blood alcohol tests. - The doctrine of search and seizure is not applicable to a blood 
test made at the sole request of the surgeon, a private individual. State v. Richerson, 87 
N.M. 437, 535 P.2d 644 (Ct. App.), cert. denied, 87 N.M. 450, 535 P.2d 657 (1975).  

Absent a valid warrant or consent by the defendant, an arrest prior to the taking of a 
blood alcohol test is an essential element in order to constitute a reasonable search and 
seizure. Admission into evidence of the results of a blood test which does not meet this 
standard is reversible error. State v. Richerson, 87 N.M. 437, 535 P.2d 644 (Ct. App.), 
cert. denied, 87 N.M. 450, 535 P.2d 657 (1975).  

Entry under defendant's trailer and severing of a sewer pipe before executing a 
search warrant for narcotics did not amount to an unconstitutional search under the 
circumstances since testimony indicated that heroin is often disposed of by flushing and 
that upon a prior arrest of one defendant she attempted to dispose of heroin in this 
fashion. State v. Anaya, 89 N.M. 302, 551 P.2d 992 (Ct. App. 1976).  

Aerial surveillance. - Where defendant's property lies within two or three miles of a 
municipal airport, and crop dusters fly in the area at will, the defendant had no 
reasonable expectation of privacy in his field to the extent of visibility from the air, and 
the aerial surveillance of the property did not violate defendant's fourth amendment 
rights. State v. Bigler, 100 N.M. 515, 673 P.2d 140 (Ct. App. 1983).  

Visibility from the air. - A defendant does not have a justifiable expectation of privacy 
with respect to marijuana plants protruding through holes in his greenhouse roof, to the 
extent of their visibility from the air. State v. Rogers, 100 N.M. 517, 673 P.2d 142 (Ct. 
App. 1983).  

Suppression of marijuana evidence observed in shielded garden. - See State v. 
Chort, 91 N.M. 584, 577 P.2d 892 (Ct. App. 1978).  



 

 

Dog sniff of defendant's closed luggage in the common baggage compartment of a 
common carrier did not violate a reasonable expectation of privacy on the part of the 
defendant, and did not constitute a search within the meaning of this section. State v. 
Villanueva, 110 N.M. 359, 796 P.2d 252 (Ct. App. 1990).  

Statute requiring any person killing bovine to preserve its hide unmutilated for 30 
days did not violate constitutional immunities from self-incrimination and unreasonable 
searches and seizures. State v. Walker, 34 N.M. 405, 281 P. 481 (1929).  

Standing to challenge search and seizure. - Constitutional provisions prohibiting 
unreasonable searches and seizures are personal rights, and they may be enforced by 
exclusion of evidence only at the instance of one whose own protection was infringed by 
the search and seizure. To have standing one must be the victim of the search in the 
sense that one's right of privacy was invaded. State v. Torres, 81 N.M. 521, 469 P.2d 
166 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 (1970).  

Defendant has no standing to exclude evidence on grounds of unreasonable search 
where the evidence seized was not an essential element of any of the offenses with 
which defendant was charged, and where defendant never claimed a connection with 
any of the seized evidence - either at the suppression hearing or at trial. State v. Ellis, 
88 N.M. 90, 537 P.2d 698 (Ct. App. 1975), overruled on other grounds, State v. 
Espinosa, 107 N.M. 293, 756 P.2d 573 (1988).  

Where a U-Haul dealer stated that he was holding a van leased by defendant until paid 
what was owing and if defendant did not pay he was going to keep the contents of the 
van, and he was waiting for the money owing at the time of the inventory search, this 
recognition of defendant's right to the vehicle by the U-Haul representative was 
sufficient to give defendant standing to object to an inventory search and seizure. State 
v. Clark, 89 N.M. 695, 556 P.2d 851 (Ct. App. 1976).  

All that is necessary to give a defendant standing to challenge search and seizure is 
"possession" of the seized evidence which is itself an essential element of the offense 
with which the defendant is charged. State v. Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. 
App. 1973), overruled on other grounds, State v. Vigil, 86 N.M. 388, 524 P.2d 1004 
(1974).  

Where a car that was searched and from which evidence was seized did not belong to 
defendant nor did the record show that he claimed any possessory interest in the car, 
the fact that the car was parked on defendant's property when it was searched did not 
give defendant standing to challenge the search and seizure. State v. Torres, 81 N.M. 
521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 (1970).  

Argument that since defendant did not own but only rented a car that was searched, he 
did not have standing to question the validity of the application for the search warrant, 
where there was no question that defendant was one against whom the search was 
directed, was without merit. State v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969), 



 

 

overruled on other grounds, State v. Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. App. 
1973).  

B. IN CASES OF ARREST.  

A search without a warrant is lawful when the search is incident to a lawful arrest. 
State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S. 976, 87 S. 
Ct. 1171, 18 L. Ed. 2d 136 (1967).  

The right to search incident to a lawful arrest is deeply rooted in the law. State v. 
Ramirez, 79 N.M. 475, 444 P.2d 986 (1968).  

Right is exception to warrant requirement. - In the case of a lawful custodial arrest, a 
full search of the person is an exception to the warrant requirement. State v. Vigil, 86 
N.M. 388, 524 P.2d 1004 (Ct. App.), cert. denied, 86 N.M. 372, 524 P.2d 988 (1974), 
cert. denied, 420 U.S. 955, 95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).  

Reason for right to search. - A police officer must have power to conduct an 
immediate search following an arrest in order to remove weapons and to prevent the 
suspect from destroying evidence. State v. Ramirez, 79 N.M. 475, 444 P.2d 986 (1968).  

Search incident to arrest is "reasonable". - In the case of a lawful custodial arrest, a 
full search of the person is a "reasonable" search. State v. Vigil, 86 N.M. 388, 524 P.2d 
1004 (Ct. App.), cert. denied, 86 N.M. 372, 524 P.2d 988 (1974), cert. denied, 420 U.S. 
955, 95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).  

An arrest will not be validated by what it turns up. State v. Deltenre, 77 N.M. 497, 
424 P.2d 782 (1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 
(1967).  

Where evidence is not fruit of the arrest. - When it is clear that the trial court had 
jurisdiction of the defendant and of the cause, it makes no difference if defendant's 
presence was obtained through illegal arrest, when the evidence utilized at the trial was 
not a fruit of the arrest. State v. Garcia, 76 N.M. 171, 413 P.2d 210 (1966).  

Seizure of items incidental to unrelated offense. - Officers who search incidental to a 
lawful arrest may seize things incidental to another and wholly unrelated offense which 
may be uncovered by such a search. State v. Adams, 80 N.M. 426, 457 P.2d 223 (Ct. 
App. 1969); State v. Slicker, 79 N.M. 677, 448 P.2d 478 (Ct. App. 1968); State v. 
Ramirez, 79 N.M. 475, 444 P.2d 986 (1968).  

Although the checks seized from defendant were unrelated to the assault and battery 
charge, their seizure was not an unreasonable seizure violative of the constitutional 
prohibition because taken as an incident to the arrest on the assault and battery charge. 
State v. Adams, 80 N.M. 426, 457 P.2d 223 (Ct. App. 1969).  



 

 

Although certain evidentiary items were unrelated to car registration offense, with which 
defendant was charged, their seizure was not an unreasonable seizure violative of the 
constitutional prohibition where they were taken as an incident to the arrest for that 
offense. State v. Slicker, 79 N.M. 677, 448 P.2d 478 (Ct. App. 1968).  

Search of premises not prohibited. - A search and seizure is permissible when made 
contemporaneous with the arrest, and the constitution does not prohibit a search of the 
arrested person's premises for evidence related to the crime, under appropriate 
circumstances. State v. Sedillo, 79 N.M. 289, 442 P.2d 601 (Ct. App. 1968).  

Search delayed after arrest. - Where there was probable cause for the arrest and 
detention of the vehicle, and officers looked in the car approximately one-half hour after 
the defendants were taken into custody and the presence of one of the television sets 
was noted, the search was reasonably incident to the arrest. State v. Warner, 83 N.M. 
642, 495 P.2d 1089 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972).  

A search that occurred around two hours after the arrest when the evidence is sufficient 
to show that the police officers had reasonable or probable cause to search the 
automobile at the place of arrest was valid, as this right continued to a search at the 
police station shortly thereafter. The search was not remote; therefore, the evidence 
seized from the car was properly admitted. State v. Courtright, 83 N.M. 474, 493 P.2d 
959 (Ct. App. 1972).  

Examination of contents of briefcase. - Where taking into custody of briefcase and 
the examination of its contents constituted a seizure and search, and this seizure and 
search were incident to the lawful arrest of the defendant, they were also lawful. State v. 
Barton, 79 N.M. 70, 439 P.2d 719 (1968).  

Nothing stated in Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961), 
compels, or even strongly suggests, that the taking of a briefcase and its contents, 
incident to a lawful arrest, constituted an unreasonable search and seizure contrary to 
the guarantees of U.S. Const., amend. IV and XIV, and of this section. State v. Barton, 
79 N.M. 70, 439 P.2d 719 (1968).  

Search incident to arrest shown. - Where probable cause existed for child's arrest 
after examination of a cigarette containing marijuana lawfully taken from shirt pocket, 
the subsequent emptying of his pockets and the formal arrest were substantially 
contemporaneous events, the child having been deprived of his freedom of movement 
prior to those two events, and the seizure of the lid of marijuana was thus incident to a 
lawful arrest. In re John Doe, 89 N.M. 83, 547 P.2d 566 (Ct. App.), cert. denied, 89 N.M. 
206, 549 P.2d 284 (1976).  

Police officers were not required to obtain a search warrant prior to searching 
defendant's car for a gun in situation where police arrived on scene minutes after being 
called and told that a shooting was in progress, were directed by friends of alleged 
victim to defendant's car, arrested defendant and advised him of his rights, whereupon 



 

 

defendant stated that he didn't mean to shoot anyone and then told officers that the gun 
was under the front seat of the car. State v. Gurule, 84 N.M. 142, 500 P.2d 427 (Ct. 
App. 1972).  

Search incident to arrest not shown. - Where the warrantless search of the car and 
seizure of marijuana seeds and marijuana was unlawful because consent was not given 
and the search was not pursuant to an arrest, there was no probable cause to warrant a 
search. State v. Brubaker, 85 N.M. 773, 517 P.2d 908 (Ct. App. 1973).  

Where there was no arrest for any charge at the time of the search of defendant's car 
for beer, and defendant was not taken into custody for his driving violation, the search 
could not be justified by the search incident to arrest theory; the scope of a warrantless 
search must be commensurate with the rationale that excepts the search from the 
warrant requirement. State v. Ledbetter, 88 N.M. 344, 540 P.2d 824 (Ct. App. 1975).  

Where defendants placed their belongings on the table, and it was thus evident that 
they were not armed, search was at an end, and since defendants were not under 
arrest, a search and seizure incident to arrest was not involved, and, therefore, where 
the officers continued search, discovery of marijuana constituted an illegal search and 
seizure. State v. Washington, 82 N.M. 284, 480 P.2d 174 (Ct. App. 1971).  

The warrantless search and seizure of a defendant's wallet, produced for the purpose of 
identification at the time of his arrest but left behind when he was taken to the police 
station for booking, violated his constitutional rights. State v. Boswell, 110 N.M. 190, 
793 P.2d 1343 (Ct. App. 1989).  

Bondsman arresting third party. - Neither the common-law nor statutory authority of a 
bondsman to make a warrantless arrest of his principal absolves a bondsman of 
criminal responsibility ensuing from the armed, unauthorized, and forcible entry into the 
residence of a third party. State v. Lopez, 105 N.M. 538, 734 P.2d 778 (Ct. App. 1986), 
cert. denied, 479 U.S. 1092, 107 S. Ct. 1305, 94 L. Ed. 2d 160 (1987), U.S. , 110 S. Ct. 
549, 107 L. Ed. 2d 546 (1989).  

III. WARRANT REQUIREMENTS.  

Search illegal if probable cause not in affidavit for warrant. - Search of premises 
illegal where there was no probable cause to search premises for evidence of murder 
since there was no evidence presented on affidavit from which a magistrate could 
properly infer that the place to be searched was defendant's residence. State v. Herrera, 
102 N.M. 254, 694 P.2d 510, cert. denied, 471 U.S. 1103, 105 S. Ct. 2332, 85 L. Ed. 2d 
848 (1985).  

Where the only allegations of criminality in an affidavit for a search warrant were 
hearsay from persons who were not law-enforcement officers, the affidavit did not 
establish probable cause because it did not establish either (1) that the informants were 
truthful persons, (2) that the informants had particular motives to be truthful about their 



 

 

specific allegations, or (3) that the allegations of criminality had been sufficiently 
corroborated. State v. Therrien, 110 N.M. 261, 794 P.2d 735 (Ct. App. 1990).  

The standards for the sufficiency of search warrants are: (1) only a probability of 
criminal conduct need be shown; (2) there need be less vigorous proof than the rules of 
evidence require to determine guilt of an offense; (3) common sense should control; (4) 
great deference should be shown by courts to a magistrate's determination of probable 
cause. State v. Bowers, 87 N.M. 74, 529 P.2d 300 (Ct. App. 1974).  

Application failing to state basis for statement. - Where application for search 
warrant gave no clue as to the basis for the statement that a packet of marijuana had 
been found in the car, it did not state probable cause and was constitutionally 
inadequate. State v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled on 
other grounds, State v. Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. App. 1973).  

Exceptions to the warrant requirement. - In the absence of a search warrant, a 
search must find its justification in one of the exceptions to the warrant requirement, 
namely plain view, probable cause plus exigent circumstances, search incident to 
arrest, consent, inventory and hot pursuit. State v. Ledbetter, 88 N.M. 344, 540 P.2d 
824 (Ct. App. 1975).  

A blank or alias warrant is void. If name in warrant is not given, the warrant must 
contain the best description possible, sufficient to indicate clearly the person to be 
arrested. It should state his occupation, personal appearance, place of residence or 
other means of identifying him. 1959-60 Op. Att'y Gen. No. 60-145.  

Description of items to be seized. - Where a search warrant specified the seizure of 
controlled substances kept there contrary to law the items to be searched for and seized 
were as precisely identified as the situation permitted considering the wide variety of 
drugs used by addicts, the words used in the warrant having a definite meaning in that 
they refer to certain and definite lists of drugs and their derivatives. Nothing was left to 
the discretion of the officers. Heroin is one of the drugs listed, and it was heroin that 
they seized. State v. Quintana, 87 N.M. 414, 534 P.2d 1126 (Ct. App.), cert. denied, 88 
N.M. 29, 536 P.2d 1084, cert. denied, 423 U.S. 832, 96 S. Ct. 54, 46 L. Ed. 2d 50 
(1975).  

A description in a search warrant is sufficient if the officer can, with reasonable effort, 
ascertain and identify the place intended to be searched; the description, however, must 
be such that the officer is enabled to locate the place to be searched with certainty. It 
should identify the premises in such manner as to leave the officer no doubt and no 
discretion as to the premises to be searched. State v. Aragon, 89 N.M. 91, 547 P.2d 
574 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976), overruled on other 
grounds, State v. Rickerson, 95 N.M. 666, 625 P.2d 1183 (1981).  

The requirement that warrants shall particularly describe the things to be seized makes 
general searches under them impossible and prevents the seizure of one thing under a 



 

 

warrant describing another. As to what is to be taken, nothing is left to the discretion of 
the officer executing the warrant. State v. Paul, 80 N.M. 521, 458 P.2d 596 (Ct. App.), 
cert. denied, 80 N.M. 746, 461 P.2d 228 (1969), cert. denied, 397 U.S. 1044, 90 S. Ct. 
1354, 25 L. Ed. 2d 654 (1970).  

Where warrant contained two errors, in that the color of the residence was wrong, and 
the street number of the residence was wrong, but the warrant properly described the 
roof of the residence, located the house with specificity and stated that the residence 
was the only one in the immediate area which had a chicken coop containing pigeons 
(plainly visible from the road), the requirements of a sufficient description were met. 
State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 89 N.M. 206, 549 
P.2d 284 (1976), overruled on other grounds, State v. Rickerson, 95 N.M. 666, 625 P.2d 
1183 (1981).  

Oral representations to the judge who issues the search warrant are insufficient, 
because this section requires a written showing of probable cause. State v. Lewis, 80 
N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled on other grounds, State v. Nemrod, 
85 N.M. 118, 509 P.2d 885 (Ct. App. 1973).  

Information in affidavit not stale. - Trial court erred in granting motion to suppress 
evidence seized in search pursuant to a warrant on the basis that the information in the 
affidavit for the warrant was stale where affidavit recited informant's month-old purchase 
of heroin, his past observations of heroin on the premises and his observations of sales 
from the premises during the month prior to issuance of the search warrant, and also 
gave statements of three reliable informants that defendant was a daily heroin user. 
State v. Garcia, 90 N.M. 577, 566 P.2d 426 (Ct. App.), cert. denied, 90 N.M. 636, 567 
P.2d 485 (1977).  

Affidavit held insufficient. - Affidavit did not establish a substantial basis for believing 
an informant's report was based on reliable information, where, although the informant 
reportedly stated that defendant had brought heroin into town and was selling it at the 
house in question, the affidavit was devoid of any indication of how the informant 
gathered this information. State v. Cordova, 109 N.M. 211, 784 P.2d 30 (1989).  

Liability for wrongful issuance and service of warrant. - Police officers and assistant 
district attorney were immune from liability for alleged wrongful issuance and service of 
a search warrant which was valid on its face in which court ordered police officers to 
search for child, take him into custody, keep him safely and make a return of the 
proceedings on the warrant. Torres v. Glasgow, 80 N.M. 412, 456 P.2d 886 (Ct. App. 
1969).  

Where warrantless arrest based upon communication from superiors. - When an 
officer has no warrant and arrests are based upon a communication from superiors, the 
officer or his superior must later be prepared to meet the twofold test of requiring that 
the source of the communication be credible, and the underlying circumstances which 



 

 

formed the basis of the communication be shown. State v. Gorsuch, 87 N.M. 135, 529 
P.2d 1256 (Ct. App. 1974).  

Magistrate to be interposed between arresting force and citizen. - Before a warrant 
for arrest may be issued, the judicial officer issuing it must be supplied with sufficient 
information to support an independent judgment that probable cause exists for the 
warrant, so as to allow a relatively independent magistrate to be interposed between the 
arresting force, and the citizen, whose right not to be arrested without cause is 
guaranteed by U.S. Const., amend. IV. State v. Gorsuch, 87 N.M. 135, 529 P.2d 1256 
(Ct. App. 1974).  

Where physical possession of warrant not essential. - Physical possession of the 
arrest warrant is not essential to a lawful arrest when the validity of the warrant is not 
involved. State v. Grijalva, 85 N.M. 127, 509 P.2d 894 (Ct. App. 1973).  

Federal and state standards must be met. - Having found the arrest to be valid under 
the federal standards, the arrest without a warrant must still be tested by New Mexico 
standards. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S. 
976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).  

Probability for issuance of warrant shown. - Where the affidavits presented to the 
magistrate indicated that the affiants personally inspected two cars rented previously by 
the defendants and found significant traces of marijuana, that the defendants lived 
together, spent large amounts of cash for purchases, had no visible means of support, 
rented numerous automobiles for trips and flew on airplanes during the period of 
surveillance, the magistrate could assure himself that the affidavits were not based on 
rumors or merely on the defendants' reputation; there was sufficient information for him 
to be satisfied that the circumstances by which the affiants came by their information 
demonstrated probability for the issuance of a search warrant. State v. Bowers, 87 N.M. 
74, 529 P.2d 300 (Ct. App. 1974).  

Where the application for search warrant clearly showed how the officer concluded that 
the specific item for which they were looking might be in a certain car and where it 
affirmatively showed that two sources of information spoke with personal knowledge, 
the application was sufficient, and the district judge who found that the affidavit showed 
probable cause and who issued the search warrant did not err in so doing. State v. 
Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 
(1970).  

Statements in the affidavit that the informant saw the defendant in possession of heroin 
and that the affiant knows the informant to be reliable because he has provided him with 
reliable information concerning narcotics violations in the past were sufficient to support 
the issuance of the search warrant. State v. Ramirez, 95 N.M. 202, 619 P.2d 1246 (Ct. 
App. 1980).  



 

 

Conviction not void for illegal arrest. - Where defendant was properly before the 
court under the information filed against him and his plea thereto, and there is no 
contention made that he did not receive a fair trial, or that the verdict of guilty upon 
which his conviction was entered was not supported by the evidence, his conviction was 
not thereby rendered void even where the warrant was unlawfully issued and his arrest 
illegal. State v. Halsell, 81 N.M. 239, 465 P.2d 518 (Ct. App. 1970).  

IV. PROBABLE CAUSE.  

The question of probable cause is one of law to be determined by the trial court by 
way of voir dire examination. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. 
denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).  

It is for a neutral and detached judge to determine from the affidavit whether probable 
cause exists. A police officer is not vested with that authority. State v. Baca, 97 N.M. 
379, 640 P.2d 485 (1982).  

Hearsay can establish probable cause. - That information was hearsay does not 
destroy its role in establishing probable cause. State v. Deltenre, 77 N.M. 497, 424 P.2d 
782 (1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).  

Reasonable belief that offense committed. - Probable cause for a warrantless search 
means a reasonable ground for belief of guilt and exists where the facts and 
circumstances within the officers' knowledge, and of which they had reasonably 
trustworthy information, are sufficient in themselves to warrant a man of reasonable 
caution in the belief that an offense has been or is being committed. State v. Ledbetter, 
88 N.M. 344, 540 P.2d 824 (Ct. App. 1975).  

The substance of all the definitions of probable cause is a reasonable ground for belief 
of guilt. State v. Bidegain, 88 N.M. 384, 540 P.2d 864 (Ct. App.), rev'd on other grounds, 
88 N.M. 466, 541 P.2d 971 (1975).  

The legality of an arrest without a warrant depends upon whether the arrest was based 
upon probable cause. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. 
denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).  

Probable cause exists where the facts and circumstances within the officers' knowledge 
and of which they had reasonably trustworthy information are sufficient in themselves to 
warrant a man of reasonable caution in the belief that an offense has been or is being 
committed. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S. 
976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967); State v. Ramirez, 95 N.M. 202, 619 P.2d 
1246 (Ct. App. 1980).  

A police officer may arrest without a warrant if the circumstances would warrant a 
reasonable person in believing that an offense had been committed by the person 
whom he then arrests. State v. Trujillo, 85 N.M. 208, 510 P.2d 1079 (Ct. App. 1973).  



 

 

An officer may legally arrest one whom he reasonably believes is committing a criminal 
offense in his presence. State v. Ramirez, 79 N.M. 475, 444 P.2d 986 (1968).  

Officer arresting without warrant need not have actual knowledge that an offense is 
being committed in his presence; a bona fide belief on the part of the officer is sufficient. 
State v. Gibby, 78 N.M. 414, 432 P.2d 258 (1967).  

In determining whether search and seizure was unreasonable, the absence of probable 
cause for arrest is not determinative. The inquiry is the reasonableness in all the 
circumstances of the particular governmental invasion of a citizen's personal security. In 
justifying the particular intrusion the police officer must be able to point to specific and 
articulable facts which, taken together with rational inferences from those facts, 
reasonably warrant that intrusion. The facts must be judged against an objective 
standard: Would the facts available to the officer at the moment of the seizure or the 
search "warrant a man of reasonable caution in the belief" that the action taken was 
appropriate? State v. Slicker, 79 N.M. 677, 448 P.2d 478 (Ct. App. 1968).  

Where defendant had a strong smell of liquor on his breath immediately after accident, 
had a "half gone" bottle of wine in the car, and had been driving the car, circumstances 
warranted the arresting officer, as a reasonable person, to believe that defendant had 
been driving while intoxicated and provided a probable cause for defendant's arrest 
without a warrant. State v. Trujillo, 85 N.M. 208, 510 P.2d 1079 (Ct. App. 1973).  

Where police officer testified that he knew that the appellant "was on revocation" and 
that he stopped the appellant "to check his driving privileges," and where appellant did 
not testify, arresting officer was justified in making the arrest without a warrant for 64-
13-68, 1953 Comp., a misdemeanor committed in his presence. State v. Gutierrez, 76 
N.M. 429, 415 P.2d 552 (1966).  

Where the officer makes an arrest without any knowledge of the commission of a crime 
except from an informer whom he does not know to be reliable, the courts have 
consistently held there is no reasonable grounds for the arrest. State v. Deltenre, 77 
N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 
136 (1967).  

Investigatory stop made by police who were called to assist motel owner in evicting the 
defendant was unlawful since failure of defendant to pay rent did not constitute a 
criminal offense. Since there was no justified official intrusion upon the constitutionally 
protected interest of defendant, her resistance did not provide probable cause for the 
arrest, and even though she fled from the officer, evidence recovered as a result thereof 
was tainted and properly suppressed. State v. Frazier, 88 N.M. 103, 537 P.2d 711 (Ct. 
App. 1975).  

Probable cause cannot be established or justified by what is revealed by the 
search. State v. Baca, 97 N.M. 379, 640 P.2d 485 (1982).  



 

 

Defective information cannot provide probable cause. - An aggregate of discrete 
bits of information, each defective, cannot add up to probable cause. State v. Baca, 97 
N.M. 379, 640 P.2d 485 (1982).  

Trial court's decision as to reasonableness of arrest will not be disturbed if facts 
found to make the arrest constitutionally reasonable are supported by substantial 
evidence. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S. 
976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).  

Same standard for arrest with or without warrant. - The probable cause standard for 
an arrest must be at least as stringently applied in the case of warrantless arrests as in 
the instance of an arrest with a warrant. State v. Gorsuch, 87 N.M. 135, 529 P.2d 1256 
(Ct. App. 1974).  

Standards for testing affidavits of probable cause. - Affidavits of probable cause are 
tested by much less rigorous standards than those governing the admissibility of 
evidence at trial. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81 
N.M. 506, 469 P.2d 151 (1970).  

Case-by-case examination of probable cause. - The existence of "probable cause," 
whether for issuance of a search warrant or warrant of arrest, or for arrest without a 
warrant, or for search and seizure without a warrant, involves a case-by-case 
examination of the facts, and no two cases are precisely alike. State v. Aull, 78 N.M. 
607, 435 P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 
(1968).  

Probable cause for arrest not necessary for investigation. - In appropriate 
circumstances and in an appropriate manner, a police officer may approach a person to 
investigate possibly criminal behavior even though the officer may not have probable 
cause for an arrest. To justify such an invasion of a citizen's personal security, the 
police officer must be able to specify facts which, together with rational inferences 
therefrom, reasonably warrant the intrusion. These facts are to be judged by an 
objective standard - would the facts available to the officer warrant a person of 
reasonable caution to believe the action taken was appropriate? State v. Bidegain, 88 
N.M. 384, 549 P.2d 864 (Ct. App.), rev'd on other grounds, 88 N.M. 466, 541 P.2d 971 
(1975); State v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled on other 
grounds, State v. Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. App. 1973).  

A police officer may in appropriate circumstances and in an appropriate manner 
approach a person for purposes of investigating possible criminal behavior even though 
there is no probable cause to make an arrest. State v. Slicker, 79 N.M. 677, 448 P.2d 
478 (Ct. App. 1968).  

A police officer making a lawful stop of a motorist is not precluded from making 
reasonable inquiries concerning the purpose or purposes for the stop, nor is an inquiry 
by an officer automatically violative of the right of security of a motorist, because the 



 

 

officer lacks probable cause to secure a warrant, or even because he lacks reasonable 
grounds for suspecting the motorist to be guilty of a crime. There is nothing wrong with 
an officer asking for information or asking for permission to make a search. State v. 
Bidegain, 88 N.M. 466, 541 P.2d 971 (1975).  

The burden is on the state to show the requisite probable cause to justify a 
warrantless arrest. State v. Gorsuch, 87 N.M. 135, 529 P.2d 1256 (Ct. App. 1974).  

Probable cause not shown. - Where two officers who had stopped defendant's car for 
carelessly leaving the curb saw alcoholic beverages therein (not a crime in and of itself) 
and neither officer ever explained why either of them believed any of the three 
occupants (all of whom had reached their majority) were under 21 (so as to make 
possession of the alcohol illegal), the officers had no probable cause to search the car, 
since to justify such an invasion of a citizen's personal security, the police officer must 
be able to specify facts which, together with rational inferences therefrom, reasonably 
warrant the intrusion, and defendant's motion to suppress should have been granted as 
being conducted without a warrant and not pursuant to any exception to the warrant 
requirement. State v. Ledbetter, 88 N.M. 344, 540 P.2d 824 (Ct. App. 1975).  

Probable cause shown. - Officer's observation of tobacco and marijuana seeds at a 
location where child had been and of a commercial cigarette which had been twisted at 
the end in child's pocket provided probable cause for seizure of the cigarette. In re John 
Doe, 89 N.M. 83, 547 P.2d 566 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 
(1976).  

Information regarding the sale by defendant of "dexedrine pills" from a suitcase at a 
truck stop, detailed information concerning the description of defendant, the fact that he 
would be armed, the fact that a lady would be traveling with him and recitation of the 
make and color of the tractor and the color of the trailer, considered together with the 
testimony concerning informant's reliability, furnished adequate basis for the trial court's 
finding of probable cause, and such finding, combined with exigent circumstances which 
existed due to fact that drugs were kept in a vehicle provided the required foundation for 
the warrantless search of defendant's tractor and trailer. State v. One 1967 Peterbilt 
Tractor, 84 N.M. 652, 506 P.2d 1199 (1973).  

Detectives were discharging a legitimate investigative function when they identified 
themselves to defendant and asked him about items he attempted to pawn, and under 
circumstances where they had reports that similar items had been stolen, where 
defendant's answers were vague, and where in identifying himself he had an extra 
social security card bearing a name other than defendant's, detectives' questioning, 
request for identification and request that defendant go to the police station to check the 
items attempted to be pawned did not amount to an unreasonable seizure of defendant. 
Therefore, the detention of defendant from the initial question until he entered the police 
car did not bar the admission of the evidentiary items. State v. Slicker, 79 N.M. 677, 448 
P.2d 478 (Ct. App. 1968).  



 

 

Where arresting officer testified that he was contacted by car radio by a second officer 
and, after getting together with him, learned of the shooting, who the suspect was, that 
defendant was identified as the suspect by several persons present at the shooting, and 
that the suspect was on foot when he left the house where the shooting occurred, 
whereupon the officer drove up and down the streets checking for defendant, and, 
having no success, staked out the apartment of defendant, subsequent arrest and frisk 
search at defendant's apartment was based on probable cause. State v. Riggsbee, 85 
N.M. 668, 515 P.2d 964 (1973).  

Where appellant was arrested by drugstore owner who apprehended appellant outside 
his store in early morning, appellant was properly arrested without warrant on probable 
cause, and appellant was properly before the justice of the peace regardless of validity 
of final complaint of the store owner. State v. Hudson, 78 N.M. 228, 430 P.2d 386 
(1967).  

Police had probable cause to arrest and search defendant where police observed 
defendant engage in what appeared to be a drug transaction just prior to his arrest, 
police clocked the vehicle driven by defendant going approximately 50 miles an hour in 
a 35 mile per hour zone, and defendant, when asked for his driver's license, stated that 
he had none. State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976).  

Information supplied by an informer, verified by police, was sufficient to constitute 
probable cause for issuance of a search warrant. State v. Mireles, 84 N.M. 146, 500 
P.2d 431 (Ct. App. 1972).  

A police officer who testified he had been working in narcotics for approximately four 
years, had made numerous arrests in the area, for the year prior to defendant's arrest 
had spent almost every day in the area, and was acquainted with many addicts and had 
discussed methods of carrying and hiding small quantities of narcotics, had reasonable 
grounds for belief that defendant, based on the officer's observance of his conduct, was 
in possession of heroin and therefore had probable cause for the detention, and search 
and seizure which disclosed the heroin. State v. Blea, 88 N.M. 538, 543 P.2d 831 (Ct. 
App.), cert. denied, 89 N.M. 5, 546 P.2d 70 (1975).  

Where affidavit for search warrant stated that informant had signed statement from 
person willing to testify in court which stated that that person had personal knowledge 
that heroin was kept inside a certain house and that he had received heroin from that 
place on approximately 10 different occasions, such was sufficient for judge to whom 
affidavit was presented to find probable cause for issuance of a search warrant. State v. 
Archuleta, 85 N.M. 146, 509 P.2d 1341 (Ct. App.), cert. denied, 85 N.M. 145, 509 P.2d 
1340, cert. denied, 414 U.S. 876, 94 S. Ct. 85, 38 L. Ed. 2d 121 (1973).  

While the underlying facts, if any, known by the officer regarding defendant's reputation 
as a safeman were not brought out, the officer had knowledge that a "peeled" safe had 
been found nearby after a neighbor thrice had complained of loud hammering noises, 
that defendant's car contained tools well suited to such work (which tools he could see 



 

 

through the car window), and that defendant's car was the only one moving in the area 
at 3:00 a.m. and these facts supplied probable cause for searching the car, without 
regard to defendant's reputation as a safeman. State v. Aull, 78 N.M. 607, 435 P.2d 437 
(1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 (1968).  

The Philadelphia police were entitled to act on the Phoenix police department's 
telephone request and to assume that Phoenix had probable cause for making it, and 
since defendant did not contend that the Phoenix police lacked probable cause to arrest 
him for crimes committed in Arizona, defendant's arrest by the Philadelphia police was 
lawful, and the confession thereafter obtained from him was admissible. State v. Carter, 
88 N.M. 435, 540 P.2d 1324 (Ct. App. 1975).  

When the arresting officer saw a pistol in defendant's pocket, he thereby had all the 
probable cause needed to make an arrest, regardless of whether the weapon later was 
found to be unloaded. Ramirez v. Rodriguez, 467 F.2d 822 (10th Cir. 1972), cert. 
denied, 410 U.S. 987, 93 S. Ct. 1518, 36 L. Ed. 2d 185 (1973).  

Where an investigating officer's affidavit, when read as a whole, clearly indicated that 
the reports of informants were based on seeing stolen items at the locations indicated 
and on overhearing a conversation referring to a burglary, the information in the affidavit 
was sufficient to support the magistrate's issuance of the search warrant and 
necessarily his determination as to the informant's credibility. State v. Wisdom, 110 
N.M. 772, 800 P.2d 206 (Ct. App. 1990).  

V. CONSENT TO SEARCH.  

The scope of a consent search is limited and determined by the actual consent 
given. State v. Alderete, 88 N.M. 619, 544 P.2d 1184 (Ct. App. 1976).  

The question of the voluntariness of a consent is one of fact to be determined by 
the trial court from all the evidence adduced upon this issue; that court must weigh the 
evidence, determine its credibility or plausability, determine the credibility of the 
witnesses, and decide whether the evidence was sufficient to clearly and positively, or 
clearly and convincingly, establish that the consent was voluntarily given. State v. 
Bloom, 90 N.M. 192, 561 P.2d 465 (1977); State v. Bidegain, 88 N.M. 466, 541 P.2d 
971 (1975).  

The question of whether consent to a search has been given is a question of fact 
subject to the limitations of judicial review. State v. Carlton, 83 N.M. 644, 495 P.2d 1091 
(Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972).  

The question of consent to search is to be determined by the court and is not an issue 
to be submitted to the jury. State v. Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), 
cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972).  



 

 

Consent to the search must be freely and intelligently given, must be voluntary and 
not the product of duress or coercion, actual or implied. State v. Carlton, 83 N.M. 644, 
495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972); State v. 
Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App. 1970); State v. Aull, 78 N.M. 607, 435 
P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 (1968); 
State v. Sneed, 76 N.M. 349, 414 P.2d 858 (1966).  

Acquiescence is not consent. - Where officer who applied for the search warrant for 
seized automobile interviewed defendant a short time prior to making the application, 
where officer testified that defendant had no objection to a search of the car because 
officer had told him that he was going to get a search warrant for it anyway, and where 
defendant then affirmatively consented to a search of the car, this consent did not justify 
the search since it was no more than acquiescence to a claim of lawful authority. State 
v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled on other grounds, State 
v. Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. App. 1973).  

Propriety of search eliminated by consent. - A consent freely and intelligently given 
by the proper person may operate to eliminate any question otherwise existing as to the 
propriety of a search. State v. Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. 
denied, 83 N.M. 631, 495 P.2d 1078 (1972).  

Miranda warnings need not necessarily be given before there can be a valid consent 
to search. State v. Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83 
N.M. 631, 495 P.2d 1078 (1972).  

Permission need not be initially volunteered to constitute consent. State v. 
Bidegain, 88 N.M. 466, 541 P.2d 971 (1975).  

There is nothing wrong with an officer asking for information or asking for permission to 
make a search, and permission need not be initially volunteered to constitute consent. 
State v. Bloom, 90 N.M. 192, 561 P.2d 465 (1977).  

Consent is exception to requirements of warrant and probable cause. - The 
probable cause required to secure a warrant or to justify a warrantless search is not a 
prerequisite to a consent search or to a request for consent to search. State v. Bidegain, 
88 N.M. 466, 541 P.2d 971 (1975).  

A search authorized by consent is an exception to the requirements of both a warrant 
and probable cause and is wholly valid. State v. Bloom, 90 N.M. 192, 561 P.2d 465 
(1977); State v. Bidegain, 88 N.M. 466, 541 P.2d 971 (1975).  

Consent must be proven by clear and positive evidence. - See State v. Bidegain, 88 
N.M. 384, 540 P.2d 864 (Ct. App.), rev'd on other grounds, 88 N.M. 466, 541 P.2d 971 
(1975); State v. Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 
631, 495 P.2d 1078 (1972); State v. Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App. 
1970); State v. Aull, 78 N.M. 607, 435 P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 



 

 

S. Ct. 1829, 20 L. Ed. 2d 668 (1968); State v. Sneed, 76 N.M. 349, 414 P.2d 858 
(1966).  

The burden of proving consent is on the state. - See State v. Bidegain, 88 N.M. 384, 
540 P.2d 864 (Ct. App.), rev'd on other grounds, 88 N.M. 466, 541 P.2d 971 (1975); 
State v. Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 631, 495 
P.2d 1078 (1972); State v. Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App. 1970); State 
v. Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct. App. 1969); State v. Aull, 78 N.M. 607, 435 
P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 (1968); 
State v. Sneed, 76 N.M. 349, 414 P.2d 858 (1966).  

When third party can consent. - A third party cannot consent to a search of a part of 
the premises within defendant's exclusive use and control. State v. Johnson, 85 N.M. 
465, 513 P.2d 399 (Ct. App. 1973).  

While the original entry was with the permission of defendant's relative and homeowner, 
he could not validly consent to a search of the defendant's personal effects which were 
not exposed to open view. State v. Johnson, 85 N.M. 465, 513 P.2d 399 (Ct. App. 
1973).  

A defendant may object to a search consented to by another where the defendant has 
exclusive control over a part of the premises searched or over an effect on the premises 
which is itself capable of being searched. Enclosed spaces over which a nonconsenting 
party has a right to exclude others, whether rooms or effects, are protected. State v. 
Johnson, 85 N.M. 465, 513 P.2d 399 (Ct. App. 1973).  

Where there is no showing that defendant's personal effects were taken from an area 
reserved to defendant's exclusive use, and the wife, as a joint possessor of the 
premises, consents to the taking of the personal effects, the consent is valid. State v. 
Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct. App. 1969).  

Where there is no claim that the wife's consent to search resulted from fraud, coercion 
or threat by the police, the wife's consent under the facts was sufficient. State v. 
Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct. App. 1969).  

The wife, as a joint possessor, may consent to a search in her own right and the items 
taken by her consent can be used in evidence against the other joint possessor. State v. 
Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct. App. 1969).  

Where trial court specifically found and properly ruled that permission to search house 
was voluntarily given by defendant's mother, and where defendants were single and 
living with their parents in their parents' home, it follows that the defendants' boots were 
seized as a result of a lawful search and were properly received in evidence, and mere 
irregularity as might appear on the consent form used by the officers was not deemed 
controlling. State v. Williamson, 78 N.M. 751, 438 P.2d 161, cert. denied, 393 U.S. 891, 
89 S. Ct. 212, 21 L. Ed. 2d 170 (1968).  



 

 

A search after permission is given by one who has authority, such as the owner of a 
house, is valid. State v. Mosier, 83 N.M. 213, 490 P.2d 471 (Ct. App. 1971).  

Consent shown. - Defendant's statement that he was going to open the trunk of his car 
when asked by the officer, even before the officer indicated that he would secure a 
search warrant, together with the evidence of the officer concerning his request to look 
into the trunk of the vehicle, could properly be construed as consent on this defendant's 
part to look into and make a search of the trunk. State v. Bloom, 90 N.M. 192, 561 P.2d 
465 (1977).  

Evidence that during a routine check of driver's licenses and vehicle registrations, 
defendant was routinely stopped and that after defendant, who resided in Arizona, had 
produced an Arizona's driver's license issued to him and a Connecticut certificate of 
registration showing the vehicle to be registered in the name of another person, the 
officers unsuccessfully attempted a computer check to determine if the car was stolen, 
and then asked what was in the trunk of the vehicle, and if defendant minded if they 
looked in the trunk, to which defendant replied that he did not mind, got out of the 
vehicle and personally unlocked and opened the trunk, supported the trial court's finding 
that defendant voluntarily consented to the opening of the trunk. State v. Bidegain, 88 
N.M. 466, 541 P.2d 971 (1975).  

Sec. 11. [Freedom of religion.] 

Every man shall be free to worship God according to the dictates of his own conscience, 
and no person shall ever be molested or denied any civil or political right or privilege on 
account of his religious opinion or mode of religious worship. No person shall be 
required to attend any place of worship or support any religious sect or denomination; 
nor shall any preference be given by law to any religious denomination or mode of 
worship.  

ANNOTATIONS 

Cross-references. - See Kearny Bill of Rights, cl. 3 in Pamphlet 3. For religious rights 
preserved under Treaty of Guadalupe Hidalgo, see N.M. Const., art. II, § 5. As to 
provision that religious belief not to abridge right of citizens to vote, hold office or sit 
upon juries, see N.M. Const., art. VII, § 3. For prohibition against religious tests for 
admission to school and prohibition against requiring attendance at religious services, 
see N.M. Const., art. XII, § 9. For provision relating to use of sacramental wines, see 
N.M. Const., art. XX, § 13. For provisions requiring religious toleration and prohibiting 
polygamy, see N.M. Const., art. XXI, § 1. As to excusing student from school to 
participate in religious instruction, see 22-12-3 NMSA 1978. For statutory provision 
prohibiting teaching of sectarian doctrine in public school, see 22-13-15 NMSA 1978.  

Sign ordinance held not to violate provision. - Where a sign ordinance does not limit 
what a religious organization may maintain on its signs, the ordinance does not abridge 



 

 

the free exercise of religious beliefs in violation of this provision. Temple Baptist Church, 
Inc. v. City of Albuquerque, 98 N.M. 138, 646 P.2d 565 (1982).  

Baccalaureate and commencement exercises. - The New Mexico constitutional 
provisions, statutes and decisions do not prohibit holding baccalaureate services and 
commencement exercises in a church building, where it is the only building in the 
community which could comfortably accommodate those present. Miller v. Cooper, 56 
N.M. 355, 244 P.2d 520 (1952).  

Special use permit for parochial school not unreasonable restriction. - A municipal 
zoning ordinance requiring the issuance of a special use permit as a prerequisite to the 
operation of a parochial school does not impose an unreasonable restriction upon a 
church's free exercise of religion. City of Las Cruces v. Huerta, 102 N.M. 182, 692 P.2d 
1331 (Ct. App. 1984).  

School credit for bible study courses. - The legislature may not enact laws permitting 
the public schools in New Mexico to grant credit to pupils for bible study or other 
religious courses taught in a church Sunday school by nonaccredited ministers or other 
Sunday school teachers. 1967 Op. Att'y Gen. No. 67-48.  

Statute authorizing school board to implement daily moment of silence 
unconstitutional. - Section 22-5-4.1 NMSA 1978, which authorizes local school boards 
to implement a daily moment of silence, and its implementation in a public school 
system, violates this section, in that it gives a preference by law to a particular mode of 
worship. Duffy v. Las Cruces Pub. Schools, 557 F. Supp. 1013 (D.N.M. 1983).  

Local prohibition on Sunday sale of alcohol. - Section 60-7A-1 NMSA 1978, 
regulating the sale of alcoholic beverages and allowing local option districts to prohibit 
Sunday sales, is a proper exercise of legislative power and does not violate equal 
protection of the laws under U.S. Const., amend. XIV, § 1 and N.M. Const., art. II, § 18, 
nor the prohibitions of the furtherance and establishment of religion clause of U.S. 
Const., amend. I and this section. Pruey v. Department of ABC, 104 N.M. 10, 715 P.2d 
458 (1986).  

Wrongful decision to perform autopsy. - In an action for damages on the basis of a 
wrongful decision to perform an autopsy on decedent, causing emotional distress to 
family members because the body was not handled according to traditional Navajo 
religious beliefs, a count alleging interference with plaintiffs' free exercise of religion was 
dismissed since the state had given no consent to be sued and there was no express 
waiver for the state medical examiner under the Tort Claims Act. Begay v. State, 104 
N.M. 483, 723 P.2d 252 (Ct. App. 1985).  

Nuns teaching in public schools. - This section and N.M. Const., art. XII, § 9, prevent 
there being anything in the law to prohibit the payment of Sisters who are qualified and 
employed to teach in our public schools. 1939-40 Op. Att'y Gen. 35.  



 

 

Taxation of fraternal benefit societies. - Fact that fraternal benefit societies meeting 
certain qualifications were exempted from former 2% privilege tax did not render the tax 
invalid as contravening the guarantees in respect to religious worship where members 
of any religious faith or order could organize an exempt society. Sovereign Camp, 
W.O.W. v. Casados, 21 F. Supp. 989 (D.N.M.), aff'd, 305 U.S. 558, 59 S. Ct. 79, 83 L. 
Ed. 352 (1938).  

Oaths by witnesses and jurors. - Defendant's contention that by requiring an oath by 
witnesses and jurors, the state "openly fostered religion," when made without any 
showing that the defendant was affected thereby, was at best a species of harmless 
error. State v. Deats, 82 N.M. 711, 487 P.2d 139 (Ct. App. 1971).  

Employment of chaplains at state penal institutions. - There is nothing 
unconstitutional in the employment of chaplains at a state penal institution for 
counseling purposes. There would be nothing unconstitutional in the chaplains being 
hired to render general counseling services to any inmate who should desire to avail 
himself of the same. 1957-58 Op. Att'y Gen. No. 57-103.  

Comparable provisions. - Idaho Const., art. I, § 4.  

Iowa Const., art. I, §§ 3, 4.  

Montana Const., art. II, § 5.  

Utah Const., art. I, § 4.  

Wyoming Const., art. I, § 18.  

Law reviews. - For comment, "Compulsory School Attendance - Who Directs the 
Education of a Child? State v. Edgington," see 14 N.M.L. Rev. 453 (1984).  

For annual survey of New Mexico property law, see 16 N.M.L. Rev. 59 (1986).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 16A Am. Jur. 2d Constitutional Law §§ 
409, 464 to 495.  
Bigamy, religious belief as defense, 24 A.L.R. 1237.  
Jury list excluding members of religious sect, 52 A.L.R. 922.  
Appeal to religious prejudice as ground for new trial or reversal, 78 A.L.R. 1438.  
Requirement of vaccination of school children as invasion of right to religious liberty, 93 
A.L.R. 1431.  
Sectarianism in school, 141 A.L.R. 1144.  
Releasing public school students from attendance for purpose of receiving religious 
instruction, 2 A.L.R.2d 1371.  
Deed discriminating or imposing restrictions against persons on account of religion, 3 
A.L.R.2d 466.  
Restrictive covenants, conditions or agreements in respect of real property 



 

 

discriminating against persons on account of race, color or religion, 3 A.L.R.2d 466.  
Compulsory education law: religious beliefs of parents as defense to prosecution for 
failure to comply with, 3 A.L.R.2d 1401.  
Loud speakers: public regulation and prohibition of broadcasts in streets and other 
public places as infringement of religious freedom, 10 A.L.R.2d 627.  
Chemical treatment of public water supply, statute, ordinance or other measure 
involving, as interference with religious freedom, 43 A.L.R.2d 453.  
Bible distribution or reading in public schools, 45 A.L.R.2d 742.  
Capital punishment, violation of constitutional guaranty of religious freedom by 
permitting challenge for cause of prospective jurors having convictions against, 48 
A.L.R.2d 568.  
Wearing of religious garb by public school teachers, 60 A.L.R.2d 300.  
Zoning regulations, constitutional protection of religious freedom as violated by, 74 
A.L.R.2d 409.  
Constitutionality of use of public school premises for religious purposes during 
nonschool time, 79 A.L.R.2d 1163.  
Public payment of tuition, scholarship or the like, to sectarian school, 81 A.L.R.2d 1309.  
Prayers in public schools, 86 A.L.R.2d 1304.  
Constitutionality of furnishing free textbooks to sectarian school or student therein, 93 
A.L.R.2d 986.  
Jury service, religious belief as ground for exemption or excuse from, 2 A.L.R.3d 1392.  
Compulsory medical care for adult, power of courts or other public agencies, in the 
absence of statutory authority, to order, 9 A.L.R.3d 1391.  
Prisoners, provision of religious facilities for, 12 A.L.R.3d 1276.  
Drugs: free exercise of religion as defense to prosecution for narcotic or psychedelic 
drug offense, 35 A.L.R.3d 939.  
Public property: erection, maintenance or display of religious structures or symbols on 
as violation of religious freedom, 36 A.L.R.3d 1256.  
Adoption: religion as factor in adoption proceedings, 48 A.L.R.3d 383.  
Medical care: power of court or other public agency to order medical treatment over 
parental objections for child whose life is not immediately endangered, 52 A.L.R.3d 
1118.  
What constitutes "church," "religious use" or the like within zoning ordinance, 62 
A.L.R.3d 197.  
Validity, under establishment of religion clause of federal or state constitution, of making 
day of religious observance a legal holiday, 90 A.L.R.3d 728.  
Regulation of astrology, clairvoyancy, fortune-telling, and the like, 91 A.L.R.3d 766.  
Power of court or other public agency to order medical treatment for child over parental 
objections not based on religious grounds, 97 A.L.R.3d 421.  
Validity, under federal and state establishment of religion provisions, of prohibition of 
sale of intoxicating liquors on specific religious holidays, 27 A.L.R.4th 1155.  
Judicial review of termination of pastor's employment by local church or temple, 31 
A.L.R.4th 851.  
Validity, under state constitutions, of private shopping center's prohibition or regulation 
of political, social, or religious expression or activity, 38 A.L.R.4th 1219.  
Liability of religious association for damages for intentionally tortious conduct in 



 

 

recruitment, indoctrination, or related activity, 40 A.L.R.4th 1062.  
Validity of local or state denial of public school courses or activities to private or 
parochial school students, 43 A.L.R.4th 776.  
Invasion of privacy by a clergyman, church, or religious group, 67 A.L.R.4th 1086.  
Cause of action for clergy malpractice, 75 A.L.R.4th 750.  
Effect of First Amendment on jurisdiction of National Labor Relations Board over labor 
disputes involving employer operated by religious entity, 63 A.L.R. Fed. 831.  
Validity, construction, and application of provisions of § 702 of Civil Rights Act of 1964 
(42 USCS § 2000e-1) exempting activities of religious organizations from operation of 
Title VII Equal Employment Opportunity provisions, 67 A.L.R. Fed. 874.  
16A C.J.S. Constitutional Law §§ 513 to 538.  

Sec. 12. [Trial by jury; less than unanimous verdicts in civil cases.] 

The right of trial by jury as it has heretofore existed shall be secured to all and remain 
inviolate. In all cases triable in courts inferior to the district court the jury may consist of 
six. The legislature may provide that verdicts in civil cases may be rendered by less 
than a unanimous vote of the jury.  

ANNOTATIONS 

Cross-references. - See Kearny Bill of Rights, cl. 5 in Pamphlet 3. As to right to 
impartial jury, see N.M. Const., art. II, § 14. For provisions relating to grand jury, see 
N.M. Const., art. II, § 14. As to number of jurors in cases in probate court, see N.M. 
Const., art. VI, § 23. For waiver of right to jury in metropolitan courts, see 34-8A-5 
NMSA 1978.  

Phrase "as it has heretofore existed" refers to the right to jury trial as it existed in the 
territory of New Mexico immediately preceding adoption of the constitution. Bliss v. 
Greenwood, 63 N.M. 156, 315 P.2d 223 (1957); Guiterrez v. Gober, 43 N.M. 146, 87 
P.2d 437 (1939); Young v. Vail, 29 N.M. 324, 222 P. 912 (1924); State v. Holloway, 19 
N.M. 528, 146 P. 1066, 1915F L.R.A. 922 (1914).  

It was the purpose of the constitution framers to retain the right of trial by jury, as it 
theretofore existed in the territory of New Mexico, except in special proceedings, for 
which express provision was made in the same instrument. Seward v. Denver & 
R.G.R.R., 17 N.M. 557, 131 P. 980, 46 L.R.A. (n.s.) 242 (1913).  

This section is to be applicable only to those cases to which this right was secure at the 
time of the enactment of the constitution. State v. Sweat, 78 N.M. 512, 433 P.2d 229 
(Ct. App. 1967).  

The law applicable at the adoption of the constitution in reference to right to trial by jury 
in prosecution by information was preserved by the language of the constitution. State 
v. Jackson, 78 N.M. 29, 427 P.2d 46 (Ct. App. 1967).  



 

 

Those misdemeanors triable in district court do not provide for a trial by jury unless such 
crime was of the type which enjoyed and permitted trial by jury at the time of the 
adoption of this section. 1963-64 Op. Att'y Gen. No. 64-37.  

This section does not grant any right of trial by jury, but merely continues that which 
existed in the territory preceding adoption of the constitution. Guiterrez v. Gober, 43 
N.M. 146, 87 P.2d 437 (1939).  

Trial by jury in the various state courts is not guaranteed by the federal constitution. 
United States Const., art. III and amend. VI concern defendants before federal courts 
only. Nor is this right extended by U.S. Const. amend. XIV, which is limited to the 
general requirement of due process, more particularly concerning the procedural and 
substantive requirements of notice and an opportunity to be heard. Within this the states 
may establish any system of criminal courts deemed desirable. The constitution of New 
Mexico granted no new rights so far as the question of a right to a jury trial is 
concerned. This section provides: "The right of trial by jury as it has heretofore existed 
shall be secured to all and remain inviolate." 1957-58 Op. Att'y Gen. No. 58-36.  

This constitutional provision has been interpreted by the New Mexico supreme court to 
continue the right to jury trial in that class of cases where the right to a trial by jury 
existed prior to the constitution of New Mexico. 1963-64 Op. Att'y Gen. No. 64-37.  

By this section, the right to trial by jury was guaranteed only to the extent that it existed 
prior to the adoption of the constitution. 1957-58 Op. Att'y Gen. No. 58-36.  

The right to trial by jury which is guaranteed by the constitution refers to the right as it 
had existed and was enforced in the territory of New Mexico at the time of the adoption 
of the constitution and does not guarantee such right in all cases of alleged violations of 
criminal statutes. Hamilton v. Walker, 65 N.M. 470, 340 P.2d 407 (1959).  

The constitution continues the right to jury trial in that class of cases in which it existed 
either at common law or by statute at the time of adoption of the constitution. State v. 
Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975).  

The constitution continues the right to jury trial in that class of cases in which it existed 
either at common law or by statute at the time of the adoption of the constitution and in 
that class of cases where the right to a trial by jury existed prior to the constitution, it 
cannot be denied by the legislature. State ex rel. Bliss v. Greenwood, 63 N.M. 156, 315 
P.2d 223 (1957).  

Eminent domain proceedings. - It was the purpose of the constitution framers to 
retain the right to trial by jury as it heretofore existed in the territory of New Mexico 
except in "special proceedings" unless express provision for jury trial was included 
therein. Eminent domain proceedings are "special proceedings." El Paso Elec. v. Real 
Estate Mart, Inc., 98 N.M. 490, 650 P.2d 12 (Ct. App. 1982).  



 

 

Multiple crimes arising from single incident. - In determining the constitutional right 
to jury trial of a defendant charged with more than one petty crime arising from a single 
incident, a court should consider the objective measure of the combined, maximum 
statutory penalties rather than the subjective measure of the actual penalty threatened 
at the commencement of trial. State v. Sanchez, 109 N.M. 428, 786 P.2d 42 (1990).  

This section requires a unanimous verdict in a criminal case. 1972 Op. Att'y Gen. 
No. 72-31.  

Criminal contempt is not triable by jury. State v. Magee, Publishing Co., 29 N.M. 
455, 224 P. 1028, 38 A.L.R. 142 (1924).  

So long as the fine for criminal contempt which is, or may be, imposed is not more than 
$1000, there is no federal constitutional right to jury trial as the crime is a petty offense. 
Seven Rivers Farm, Inc. v. Reynolds, 84 N.M. 789, 508 P.2d 1276 (1973).  

This section and art. II, § 14 compared. - The difference in the purposes of this 
section and art. II, § 14 is that this section guarantees a trial by jury and § 14 provides, 
among other things, that the trial shall be by an "impartial" State v. Sweat, 78 N.M. 512, 
433 P.2d 229 (Ct. App. 1967).  

This section guarantees a trial by jury and art. II, § 14 provides, among other things, that 
the trial shall be by an "impartial" jury. By impartial jury is meant a jury where each and 
every one of the 12 members constituting the jury is totally free from any partiality 
whatsoever. "Impartial" is defined in Webster's New International Dictionary (2nd Ed.), 
as "not partial; not favoring one more than another; treating all alike; unbiased; 
equitable; fair; just." Accordingly, the jury which one charged with crime is guaranteed is 
one that does not favor one side more than another, treats all alike, is unbiased, 
equitable, fair and just. If any juror does not have these qualities, the jury upon which he 
serves is thereby deprived of its quality of impartiality. State v. Pace, 80 N.M. 364, 456 
P.2d 197 (1969).  

Members of jury panel array under 21 years of age. - In a burglary trial, where the 
jury panel array may have included three jurors under the age of 21, but the members of 
the petit jury, none of whom were under 21, were selected and qualified according to 
statute, and defendant did not show that he suffered any prejudice, his motion to quash 
for lack of a fair and impartial jury was without merit. State v. Chavez, 86 N.M. 625, 526 
P.2d 219 (Ct. App. 1974).  

Procedure to be followed in securing right to jury. - The right to trial by jury as 
guaranteed by the constitution is to be distinguished from the procedure to be followed 
in securing the right. Reasonable regulatory provisions, although different in form and 
substance from those in effect at the adoption of the constitution, do not abridge, limit or 
modify the right which is to remain inviolate. Carlile v. Continental Oil Co., 81 N.M. 484, 
468 P.2d 885 (Ct. App. 1970).  



 

 

The supreme court has power to regulate pleading, practice and procedure, and this 
power may be applied to regulate the procedure to be followed in securing the right to a 
jury trial, but it may not be used to prohibit entirely the right to jury trial which, under the 
constitution, is to remain inviolate. State v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. 
App. 1975).  

Rule 38(d), N.M.R. Civ. P. (see now Rule 1-038D SCRA 1986), does not contravene 
this section and is a reasonable procedural regulation. Carlile v. Continental Oil Co., 81 
N.M. 484, 468 P.2d 885 (Ct. App. 1970).  

A constitutional guaranty of the right of trial by jury does not preclude the adoption of 
reasonable rules of court providing that a litigant shall not be entitled to a jury trial 
unless he makes demand within the time and in the manner specified by the rule. Carlile 
v. Continental Oil Co., 81 N.M. 484, 468 P.2d 885 (Ct. App. 1970).  

Although right to trial by jury is guaranteed, one relying thereon must assert it in 
appropriate form. Knabel v. Escudero, 32 N.M. 311, 255 P. 633 (1927).  

Once jury trial ordered, court not to withdraw. - Under Rule 1-039B SCRA 1986 
once the parties consent to try an issue before a jury and the court orders a jury trial 
pursuant to the stipulation, the trial court cannot withdraw the legal issues from the jury 
on the ground that there are also equitable issues involved. Peay v. Ortega, 101 N.M. 
564, 686 P.2d 254 (1984).  

Shareholder's derivative suits. - If a shareholder's derivative suit raises legal claims or 
issues as to which the corporation is entitled to a jury trial, those claims or issues should 
be tried by a jury on demand. Scott v. Woods, 105 N.M. 177, 730 P.2d 480 (Ct. App. 
1986).  

Excusing prospective juror. - It is within the trial court's discretion as to whether a 
prospective juror should be excused, and the trial court's decision will not be disturbed 
unless there is a manifest error or a clear abuse of discretion. State v. Cutnose, 87 N.M. 
300, 532 P.2d 889 (Ct. App. 1975), overruled on other grounds, State v. McCormack, 
100 N.M. 657, 674 P.2d 1117 (1984).  

Trial in federal courthouse. - Where the trial was before a jury of the county where 
crime was committed, and was presided over by the judge of the district in which the 
county is located, appellant was denied none of the rights guaranteed her by this 
section and N.M. Const., art. II, § 14, notwithstanding the trial was in a federal 
courthouse. Smith v. State, 79 N.M. 450, 444 P.2d 961 (1968).  

Determination of competency to stand trial. - Where defendant moved for a jury trial 
on the question of his competency, the trial court should have determined, after an 
evidentiary hearing, whether there was reasonable doubt as to defendant's competency, 
and if the trial court ruled there was reasonable doubt, the issue was for the jury to 
decide. State v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975).  



 

 

In that class of cases where the right to a trial by jury existed prior to the constitution, it 
cannot be denied by the legislature to the extent that 31-9-1 NMSA 1978 eliminates the 
right to a jury determination on the question of mental capacity to stand trial, it violates 
this section and is void. State v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975).  

Rule (see now Rule 5-602 B SCRA 1986) does more than regulate the procedure for 
securing a jury trial; and to the extent that it eliminates the right to a jury determination 
on the question of mental capacity to stand trial, it violates this section and is void. State 
v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975).  

Juror's inability to understand English. - It is a violation of this section and art. II, § 
14, to allow one unqualified juror to serve in a criminal cause for the reason that any 
verdict rendered in such a situation would be less than unanimous; and a juror who 
does not possess a working knowledge of English is unable to serve, in the absence of 
an interpreter, because he cannot possibly understand the issues or evaluate the 
evidence to arrive at an independent judgment as to the guilt or innocence of the 
accused. When the court learns in the midst of the jury's deliberations that one juror 
does not understand English very well, it should conduct a summary hearing to 
determine for itself the ability of the juror in question to understand English. State v. 
Gallegos, 88 N.M. 487, 542 P.2d 832 (Ct. App.), cert. denied, 89 N.M. 6, 546 P.2d 71 
(1975).  

A case was remanded for the trial court to certify the record as to the details of any 
communications between the court and jury as to a jury member not understanding 
English, and to conduct an evidentiary hearing into whether the state could overcome a 
presumption of prejudice from the defendant's absence during these communications, 
and to determine whether the defendant was accorded his right to a jury of 12. 
Irrespective of the proper preservation of error by the defendant, it was the duty of the 
trial court to make a record and rule upon any possible miscarriage of justice that could 
have constituted fundamental error. State v. Escamilla, 107 N.M. 510, 760 P.2d 1276 
(1988).  

Right of juvenile to jury trial. - At the time of the adoption of the state constitution, a 
juvenile could not have been imprisoned without a trial by jury. This being true, no 
change in terminology or procedure may be invoked whereby incarceration could be 
accomplished in a manner which involved denial of the right to jury trial. Peyton v. Nord, 
78 N.M. 717, 437 P.2d 716 (1968).  

Prior to the adoption of the state's first juvenile law in 1917, a minor charged with having 
committed a criminal offense was handled no differently than an adult. Under the 
provisions of this section, which reads in part, "the right of trial by jury as it has 
heretofore existed shall be secured to all and remain inviolate," he would have been 
entitled to have his guilt determined by a jury before he could have been imprisoned. 
Peyton v. Nord, 78 N.M. 717, 437 P.2d 716 (1968).  



 

 

This section does not entitle a delinquent child to a jury trial in all instances. State v. 
John Doe, 90 N.M. 776, 568 P.2d 612 (Ct. App.), cert. denied, 91 N.M. 3, 569 P.2d 413 
(1977).  

No right to jury trial in paternity proceedings. - In a paternity proceeding the putative 
father is not entitled to a jury trial because such right did not exist at common law or by 
statute at the time the New Mexico Constitution was adopted. State ex rel. Human 
Servs. Dep't v. Aguirre, 110 N.M. 528, 797 P.2d 317 (Ct. App. 1990).  

Waiver of right to jury. - Accused in felony case may waive right to trial by jury. State 
v. Hernandez, 46 N.M. 134, 123 P.2d 387 (1942).  

Although person accused of felony may consent to trial without jury, case may not be 
tried without jury over state's objection. State ex rel. Gutierrez v. First Judicial Dist. 
Court, 52 N.M. 28, 191 P.2d 334 (1948).  

Waiver of jury trial in criminal case requires consent of the state. 1953-54 Op. Att'y Gen. 
No. 5686.  

The right to a jury trial is a privilege which may be waived, and if a right to jury trial 
existed in a case where appellant was charged with giving alcoholic beverages to 
minors, appellant, by proceeding without demand or objection to trial before the court 
without a jury, waived the privilege granted by the constitution. State v. Marrujo, 79 N.M. 
363, 443 P.2d 856 (1968).  

In order to effect waiver of a jury in felony cases the consent of government counsel and 
the sanction of the court must be had, in addition to the express and intelligent consent 
of the defendant. State v. Marrujo, 79 N.M. 363, 443 P.2d 856 (1968).  

By pleading guilty the defendant admits the acts well pleaded in the charge, waives all 
defenses other than that the indictment or information charges no offense, and waives 
the right to trial and the incidents thereof, and the constitutional guarantees with respect 
to the conduct of criminal prosecutions, including right to jury trial, right to counsel 
subsequent to guilty plea and right to remain silent. State v. Daniels, 78 N.M. 768, 438 
P.2d 512 (1968).  

The safeguards required for waiver of a jury in felony cases has never been extended to 
misdemeanors. State v. Marrujo, 79 N.M. 363, 443 P.2d 856 (1968).  

A defendant charged with a petty offense or a misdemeanor, represented by counsel, 
who proceeds without objection to trial before the court without a jury, thereby waives 
the privilege of a jury trial if one is granted in the particular petty offense by the 
constitution. State v. Marrujo, 79 N.M. 363, 443 P.2d 856 (1968).  

The jury may be waived but, insofar as a juvenile is concerned, this should be permitted 
only when advised by counsel and it is amply clear that an understanding and intelligent 



 

 

decision has been made. If a juvenile, after considering all the advantages and 
disadvantages attendant thereon, and having been advised by counsel, waives a trial by 
jury, then the benefits generally felt to attach through trial to the court would be his. 
Peyton v. Nord, 78 N.M. 717, 437 P.2d 716 (1968).  

Violation of city ordinances. - Violation of ordinance prohibiting use of vile and 
abusive language is a petty offense tried at common law summarily without a jury, and 
may be prosecuted before a police judge without a jury. Guiterrez v. Gober, 43 N.M. 
146, 87 P.2d 437 (1939).  

No right of trial by jury exists in municipal court in "petty" or "minor" cases arising from 
the violation of city ordinances. 1963-64 Op. Att'y Gen. No. 64-37.  

The case of City of Tucumcari v. Briscoe, 58 N.M. 721, 275 P.2d 958 (1954), 
specifically holds that the offense of driving while intoxicated is within the class 
denominated "petty" and as such is triable without a jury if the violation is that of a 
municipal ordinance. However, it should be pointed out that this case appears to be 
limited to municipal ordinances and is not concerned with the acts of the state 
legislature. 1957-58 Op. Att'y Gen. No. 58-38.  

The fact that the jury chooses not to believe defendant does not amount to a denial 
of a jury trial. State v. Crouch, 77 N.M. 657, 427 P.2d 19 (1967).  

Directed verdicts. - The all important consideration in determining whether to direct a 
verdict in a civil action is that a party has the constitutional right to have controverted 
questions of fact settled by the jury. Sanchez v. Gomez, 57 N.M. 383, 259 P.2d 346 
(1953).  

Where the evidence is controverted, even though, to the presiding judge, the possibility 
of a recovery by the plaintiff may appear remote and even though the court may be 
motivated in its action in directing the verdict by a sincere desire to spare the plaintiff 
from the further and additional expense which more prolonged proceedings may entail, 
the party aggrieved may not in such manner be deprived of a jury determination. 
Sanchez v. Gomez, 57 N.M. 383, 259 P.2d 346 (1953).  

In suit to deprive one of the possession of real estate, this section of the constitution 
grants a right to a jury trial to the one in possession. This right, however, can be waived 
by the defendant in possession affirmatively seeking to quiet title in himself. Griego v. 
Roybal, 79 N.M. 273, 442 P.2d 585 (1968).  

Forcible entry and detainer action. - No right to trial by jury exists in forcible entry and 
detainer actions in absence of express statutory authority since action is a special 
statutory proceeding, summary in character. Reece v. Montano, 48 N.M. 1, 144 P.2d 
461 (1943).  



 

 

Injunctive actions. - In suit to enjoin defendant from practicing medicine as a public 
nuisance, he was not entitled to trial by jury. State ex rel. Marron v. Compere, 44 N.M. 
414, 103 P.2d 273 (1940).  

Mortgage foreclosure. - Parties in mortgage foreclosure suit cannot have jury trial 
upon issue of indebtedness. Young v. Vail, 29 N.M. 324, 222 P. 912, 34 A.L.R. 980 
(1924).  

Probate court appeals. - No party to a proceeding brought in probate court and 
appealed or removed to district court under statute is entitled to jury trial as a matter of 
right. In re Sheley's Estate, 35 N.M. 358, 298 P. 942 (1931).  

Quiet title action. - In suit to quiet title, where complaint alleges that defendants are in 
possession of land in question, are cultivating it and have fenced it, and answer sets up 
title, possession and right to possession in defendants, defendants have a constitutional 
right to trial by jury, and court is without jurisdiction to try case as a suit in equity. 
Pankey v. Ortiz, 26 N.M. 575, 195 P. 906, 30 A.L.R. 92 (1921).  

Where in a quiet title action neither possession nor any other issue at law is in anywise 
involved, and the action is essentially one in equity rather than one in the nature of 
ejectment, or otherwise at law, jury trial is properly denied. Harlan v. Sparks, 125 F.2d 
502 (10th Cir. 1942).  

Remittitur. - Remission by plaintiff of part of verdict at suggestion of trial court, followed 
by judgment for sum remaining, does not deprive defendant of his constitutional right to 
have question of damages tried by jury. Henderson v. Dreyfus, 26 N.M. 541, 191 P. 442 
(1919).  

Trial de novo. - There is no right to jury trial on appeal to district court from justice court 
conviction of unlawful liquor sales. City of Clovis v. Dendy, 35 N.M. 347, 297 P. 141 
(1931).  

On appeal from justice of peace, trial de novo in district court does not of itself 
contemplate that there be a jury trial, and district court is not bound by procedure and 
rules of justice court. Reece v. Montano, 48 N.M. 1, 144 P.2d 461 (1943).  

One charged with a misdemeanor not of the class triable to a justice of the peace 
is entitled to a jury trial. State v. Jackson, 78 N.M. 29, 427 P.2d 46 (Ct. App. 1967).  

Driving under influence of intoxicating liquor. - Denial of jury trial on charge of 
driving under the influence of intoxicating liquor as prohibited by state law is not 
unconstitutional, since maximum penalty of 90 days in jail and $200 fine was not so 
severe as to remove it from the petty offense class. Hamilton v. Walker, 65 N.M. 470, 
340 P.2d 407 (1959).  



 

 

The fact that a conviction under a municipal ordinance for drunken driving automatically 
sets in motion a proper exercise of the state police power has no connection with or 
relevance to the appellant's right to a jury trial. City of Tucumcari v. Briscoe, 58 N.M. 
721, 275 P.2d 958 (1954).  

In a first offense case of driving while intoxicated, defendant is not entitled as a right to a 
jury trial in the district court for the reason that such an offense is deemed a "petty" 
offense in New Mexico pursuant to Gutierrez v. Gober, 43 N.M. 146, 87 P.2d 437 (1939) 
and City of Tucumcari v. Briscoe, 58 N.M. 721, 275 P.2d 958 (1954). 1957-58 Op. Att'y 
Gen. No. 58-36.  

Driving while intoxicated violations of state statutes in district courts tested by the "petty" 
or "grave" standard do not give rise to the right of trial by jury. 1957-58 Op. Att'y Gen. 
No. 58-36.  

Mandatory revocation of the driving license of any person convicted under former 
64-13-59, 1953 Comp. (similar to 66-5-29 NMSA 1978) for a period of one year does 
not deny the right to trial by a jury in district court on appeal, in violation of this 
constitutional section or N.M. Const., art. II, § 14. City of Tucumcari v. Briscoe, 58 N.M. 
721, 275 P.2d 958 (1954).  

Selling liquor without a license. - At the time of the adoption of the constitution and 
immediately prior thereto a person charged with selling alcoholic liquor without a license 
had the right to a trial by jury. State v. Jackson, 78 N.M. 29, 427 P.2d 46 (Ct. App. 
1967).  

Six-man juries. - In criminal cases over which a justice of the peace has jurisdiction, a 
defendant is entitled to a jury trial by a six-man jury, if demand is timely made (opinion 
rendered under former 36-12-3, 1953 Comp.). 1963-64 Op. Att'y Gen. No. 64-37.  

Change of venue. - "Right to trial by jury" is in no respect impaired by statute 
authorizing change of venue, upon state's application, when fair trial cannot be had in 
county of original venue. State v. Holloway, 19 N.M. 528, 146 P. 1066 (1914).  

Comparable provisions. - Idaho Const., art. I, § 7.  

Iowa Const., art. I, § 9.  

Montana Const., art. II, § 26.  

Utah Const., art. I, § 10.  

Wyoming Const., art. I, § 9.  



 

 

Law reviews. - For comment, "Juries - New Trial - Discovery of Juror's Disqualification 
or False Answer on Voir Dire as Ground for New Trial," see 7 Nat. Resources J. 415 
(1967).  

For article, "Survey of New Mexico Law, 1979-80: Criminal Law and Procedure," see 11 
N.M.L. Rev. 85 (1981).  

For article, "Separation of Powers and the Judicial Rule-Making Power in New Mexico: 
The Need for Prudential Restraints," see 15 N.M.L. Rev. 407 (1985).  

For annual survey of New Mexico Criminal Procedure, see 20 N.M.L. Rev. 285 (1990).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 47 Am. Jur. 2d Jury §§ 7 to 22.  
Removal of public officer, right to jury trial in proceedings for, 3 A.L.R. 232; 8 A.L.R. 
1476.  
Seizure of property alleged to be illegally used, right to jury trial, 17 A.L.R. 568; 50 
A.L.R. 97.  
Validity of statute allowing for separation of jury, 34 A.L.R. 1128; 79 A.L.R. 821; 21 
A.L.R.2d 1088.  
Waiver of jury trial in criminal cases and effect thereof on jurisdiction of court, 48 A.L.R. 
767; 58 A.L.R. 1031.  
Right to consent to trial of criminal case before 12 jurors, 70 A.L.R. 279; 105 A.L.R. 
1114.  
Declaratory judgment action as infringement of right to jury trial, 87 A.L.R. 1209.  
Right to jury trial in disbarment proceedings, 107 A.L.R. 692.  
Appearance to demand jury trial as submission to jurisdiction, 111 A.L.R. 925.  
Deficiency judgment, right to jury trial of issues as to, 112 A.L.R. 1492.  
Right to jury trial in suit to remove cloud, quiet title or determine adverse claims, 117 
A.L.R. 9.  
Interlocutory ruling of one judge on right to jury trial as binding on another judge in same 
case, 132 A.L.R. 68.  
Right to jury trial as to fact essential to action or defense but not involving merits 
thereof, 170 A.L.R. 383.  
Right to jury trial in action under Fair Labor Standards Act, 174 A.L.R. 421.  
Release or satisfaction of judgment, right to jury trial on motion to avoid, made in 
original action, 9 A.L.R.2d 576.  
Fingerprint, palm print or bare footprint evidence as violating right to jury trial, 28 
A.L.R.2d 1141.  
Insanity: constitutional right to jury trial in proceeding for adjudication of incompetency 
or insanity or for restoration, 33 A.L.R.2d 1145.  
Mandamus or prohibition as remedy to enforce right to jury trial, 41 A.L.R.2d 780.  
Arbitration statute as denial of jury trial, 55 A.L.R.2d 432.  
Consolidated trial upon several indictments or informations against same accused, over 
his objection, right to jury trial as violated by, 59 A.L.R.2d 846.  
Substitution of judge: right to jury trial as violated by substitution in criminal case, 83 
A.L.R.2d 1032.  



 

 

Indoctrination by court of persons summoned for jury service as violation of right to jury 
trial, 89 A.L.R.2d 215.  
Rule or statute requiring opposing party's consent to withdrawal of demand for jury trial, 
90 A.L.R.2d 1162.  
Juvenile court delinquency proceedings, right to jury trial in, 100 A.L.R.2d 1241.  
Eminent domain: how to obtain jury trial in eminent domain: waiver, 12 A.L.R.3d 7.  
Intoxication: motor vehicles: right to trial by jury in criminal prosecution for driving while 
intoxicated or similar offense, 16 A.L.R.3d 1373.  
Right in equity suit to jury trial of counterclaim involving legal issue, 17 A.L.R.3d 1321.  
Garnishment: issues in garnishment as triable to court or to jury, 19 A.L.R.3d 1393.  
Statute reducing number of jurors as violative of right to trial by jury, 47 A.L.R.3d 895.  
Former law enforcement officers as qualified jurors in criminal cases, 72 A.L.R.3d 958.  
Right to jury trial on vacation of judgment, 75 A.L.R.3d 894.  
Validity and efficacy of accused's waiver of unanimous verdict, 97 A.L.R.3d 1253.  
Propriety of sentencing justice's consideration of defendant's failure or refusal to accept 
plea bargain, 100 A.L.R.3d 834.  
Waiver, after not guilty plea, of jury trial in felony case, 9 A.L.R.4th 695.  
Validity of agreement, by stipulation or waiver in state civil case, to accept verdict by 
number or proportion of jurors less than that constitutionally permitted, 15 A.L.R.4th 
213.  
Right to jury trial in stockholder's derivative action, 32 A.L.R.4th 1111.  
Right of accused, in state criminal trial, to insist, over prosecutor's or court's objection, 
on trial by court without jury, 37 A.L.R.4th 304.  
Admissibility, at criminal prosecution, of expert testimony on reliability of eyewitness 
testimony, 46 A.L.R.4th 1047.  
Automobiles: validity and construction of legislation authorizing revocation or 
suspension of operator's license for "habitual," "persistent," or "frequent" violations of 
traffic regulations, 48 A.L.R.4th 367.  
Paternity proceedings: right to jury trial, 51 A.L.R.4th 565.  
Right to jury trial in action for retaliatory discharge from employment, 52 A.L.R.4th 1141.  
Right to jury trial in state court divorce proceedings, 56 A.L.R.4th 955.  
Validity of law or rule requiring state court party who requests jury trial in civil case to 
pay costs associated with jury, 68 A.L.R.4th 343.  
Small claims: jury trial rights in, and on appeal from, small claims court proceeding, 70 
A.L.R.4th 1119.  
Validity, construction, and effect of statute limiting amount recoverable in dram shop 
action, 78 A.L.R.4th 542.  
Complexity of civil action as affecting seventh amendment right to trial by jury, 54 A.L.R. 
Fed. 733.  

Sec. 13. [Bail; excessive fines; cruel and unusual punishment.] 

All persons shall, before conviction be bailable by sufficient sureties, except for capital 
offenses when the proof is evident or the presumption great and in situations in which 
bail is specifically prohibited by this section. Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishment inflicted.  



 

 

Bail may be denied by the district court for a period of sixty days after the incarceration 
of the defendant by an order entered within seven days after the incarceration, in the 
following instances:  

A. the defendant is accused of a felony and has previously been convicted of two or 
more felonies, within the state, which felonies did not arise from the same transaction or 
a common transaction with the case at bar;  

B. the defendant is accused of a felony involving the use of a deadly weapon and has a 
prior felony conviction, within the state. The period for incarceration without bail may be 
extended by any period of time by which trial is delayed by a motion for a continuance 
made by or on behalf of the defendant. An appeal from an order denying bail shall be 
given preference over all other matters. (As amended November 4, 1980 and November 
8, 1988.)  

ANNOTATIONS 

Cross-references. - See Kearny Bill of Rights, cls. 9 and 10 in Pamphlet 3. For 
provisions relating to bail generally, see 31-3-1 NMSA 1978 et seq. For provisions 
relating to bail, see Rules 5-401 to 5-407 SCRA 1986.  

The 1980 amendment, which was proposed by H.J.R. No. 9 (Laws 1979) and adopted 
at the general election held on November 4, 1980, by a vote of 157,992 for and 88,033 
against, added "and in situations in which bail is specifically prohibited by this section" 
following "the presumption great" in the first sentence and added the second paragraph.  

The 1988 amendment, which was proposed by H.J.R. No. 1, § 2 (Laws 1988) and 
adopted at the general election held on November 8, 1988, by a vote of 278,909 for and 
95,156 against, inserted "before conviction" near the beginning of the first sentence.  

Intent of section. - This provision is based upon the idea that a person accused of 
crime shall be admitted to bail until adjudged guilty by the court of last resort to him. 
However, this right is not absolute under all circumstances. Tijerina v. Baker, 78 N.M. 
770, 438 P.2d 514 (1968).  

This section does not apply to fugitives held for rendition to a sister state. 1974 
Op. Att'y Gen. No. 74-38.  

Sentence to term. - Sentence of not less than 40 nor more than 90 years is not one of 
"imprisonment for life" within meaning of bail statute. Welch v. McDonald, 36 N.M. 23, 7 
P.2d 292 (1931).  

Presumption that "proof is evident or presumption great". - The charge of a capital 
offense raises a rebuttable presumption that the proof is evident and the presumption 
great that the defendant so charged committed the capital offense, and one so accused 



 

 

is not entitled to bail until that presumption is overcome. Tijerina v. Baker, 78 N.M. 770, 
438 P.2d 514 (1968).  

In habeas corpus to be admitted to bail, if proof of capital crime is plain and presumption 
great, the court will not weigh it as against other facts and circumstances apparently 
contradictory. Ex parte Wright, 34 N.M. 422, 283 P. 53 (1929).  

The supreme court weighs the evidence in habeas corpus proceedings only to 
determine whether it would sustain a verdict of guilty. Proof of deliberation in killing must 
be evident or the presumption great to warrant denial of bail to one charged with murder 
in the first degree. Ex parte Simpson, 37 N.M. 453, 24 P.2d 291 (1933).  

Sentence to imprisonment for life precludes bail pending appeal. Welch v. 
McDonald, 36 N.M. 23, 7 P.2d 292 (1931).  

Right of parolee to bail. - Looking at the basic purposes of bail, it is seen that the 
reasons therefor do not apply where a conviction has been had and that conviction is 
final. This, of course, is the situation of a parolee. There is no danger that an innocent 
person may suffer punishment. Guilt has been established. 1957-58 Op. Att'y Gen. No. 
57-33.  

A parolee who is being held in jail for investigation of parole violation is not entitled to 
make bond. 1957-58 Op. Att'y Gen. No. 57-33.  

An out-of-state parolee who is under the parole board's supervision under the terms of 
the interstate compact is not eligible to make bond when held in jail for investigation of 
parole violation or after he has been arrested and placed in jail pending clearance with 
the sending state. 1957-58 Op. Att'y Gen. No. 57-33.  

Right of probationer to bail. - A probationer, arrested in a county other than the 
county which granted him probation, has a right to be admitted to bail in the county in 
which he is arrested. 1964 Op. Att'y Gen. No. 64-106.  

Power to revoke bail. - Since the court had inherent power to revoke bail of a 
defendant during trial and pending final disposition of the criminal case in order to 
prevent interference with witnesses or the proper administration of justice, it also had 
the right to do so before trial. Tijerina v. Baker, 78 N.M. 770, 438 P.2d 514 (1968).  

The constitution gives to one accused of crime the right to personal liberty pending trial, 
except under certain circumstances. The supreme court has said that a suspended 
sentence gives a defendant his right of personal liberty and that due process requires a 
notice and hearing before such suspension can be revoked. Therefore, due process 
also requires notice and an opportunity to be heard before bond can be revoked and a 
defendant remanded to custody. Tijerina v. Baker, 78 N.M. 770, 438 P.2d 514 (1968).  



 

 

Post-conviction relief. - Conclusory claims that defendant was held under excessive 
bail are too vague to provide a basis for post-conviction relief. State v. Jacoby, 82 N.M. 
447, 483 P.2d 502 (Ct. App. 1971).  

After conviction, but pending a review of conviction, the right to bail depends upon 
whether or not a statute creates that right. 1957-58 Op. Att'y Gen. No. 57-33 (rendered 
prior to 1988 amendment, inserting "before conviction" in the first sentence).  

Abuse of discretion by court in determining bail. - Where defendant is entitled to 
bond pending final determination of his conviction, the determination of what bail is 
proper to grant is particularly within the trial court's discretion but a demand for a 
corporate surety with a predetermined exclusion of all other collateral as surety is an 
abuse of discretion. State v. Lucero, 81 N.M. 578, 469 P.2d 727 (Ct. App. 1970).  

An abuse of discretion occurs when the court exceeds the bounds of reason when 
setting bond with all the circumstances before it being considered. State v. Cebada, 84 
N.M. 306, 502 P.2d 409 (Ct. App. 1972).  

Cruel and unusual punishment generally. - Although habitual criminality is a status 
rather than an offense, where defendant was not convicted of being an habitual criminal 
but of the commission of a criminal act, he was appropriately punished for the 
commission of that crime by a substituted enhanced sentence as prescribed by statute 
and his punishment was not cruel and unusual punishment. State v. Gonzales, 84 N.M. 
275, 502 P.2d 300 (Ct. App.), cert. denied, 84 N.M. 271, 502 P.2d 296 (1972).  

Ordinarily the term "cruel and unusual punishment" implies something inhuman and 
barbarous. State v. Peters, 78 N.M. 224, 430 P.2d 382 (1967).  

The word "usual" does not appear to either enlarge or restrict the word "cruel," and 
refers to the nature of the punishment under consideration rather than to the 
infrequency of its imposition. State ex rel. Serna v. Hodges, 89 N.M. 351, 552 P.2d 787, 
overruled on other grounds, State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976).  

The fixing of penalties is a legislative function and what constitutes an adequate 
punishment is a matter for legislative judgment. The question of whether the 
punishment for a given crime is too severe and disproportionate to the offense is for the 
legislature to determine. McCutcheon v. Cox, 71 N.M. 274, 377 P.2d 683 (1962).  

Some personal discomfort, occasioned by being jailed for a few hours awaiting 
preliminary examination, does not constitute a denial of due process or equal protection, 
nor can it be said to constitute cruel and unusual punishment. Christie v. Ninth Judicial 
Dist., 78 N.M. 469, 432 P.2d 825 (1967).  

Cruel and unusual punishment implies a limitation upon the form and character of the 
punishment and is not a limitation upon the duration. State v. Matthews, 79 N.M. 767, 
449 P.2d 783 (1969); State v. Peters, 78 N.M. 224, 430 P.2d 382 (1967).  



 

 

Although excessively long sentences, as well as those that are inherently cruel, are 
objectionable under this section and U.S. Const., amend. VIII, consecutive sentences of 
life imprisonment for murder, life imprisonment for act of carnal knowledge, and not 
more than 20 years imprisonment for kidnapping, were not excessive under facts of 
case where defendant inflicted these crimes upon five-year-old child. State v. Padilla, 85 
N.M. 140, 509 P.2d 1335 (1973).  

Defendant's indeterminate sentence of not less than 10 nor more than 50 years was not 
cruel and unusual punishment. State v. Deats, 83 N.M. 154, 489 P.2d 662 (Ct. App. 
1971).  

The objects and purposes of the Indeterminate Sentence Act, which form the basis for 
fixing the maximum penalty of life imprisonment, in the court's opinion, clearly preclude 
a determination that cruel and unusual punishment results from the sentence. 
Washington v. Rodriguez, 82 N.M. 428, 483 P.2d 309 (Ct. App. 1971).  

Defendant's argument that the application of 30-22-9 NMSA 1978 to escapees from the 
prison honor farm constituted cruel and unusual punishment because of the difference 
in facilities at the farm compared with the state penitentiary was without merit, since the 
prison honor farm was an integral part and parcel of the state penitentiary, and escape 
therefrom was an escape from the state penitentiary. State v. Budau, 86 N.M. 21, 518 
P.2d 1225 (Ct. App. 1973), cert. denied, 86 N.M. 5, 518 P.2d 1209 (1974).  

Confinement for eight months in county jail, at which time defendant pleaded guilty and 
for which time defendant has been given full credit against his properly imposed 
sentence, does not constitute cruel and unusual punishment. State v. Gonzales, 80 
N.M. 168, 452 P.2d 696 (Ct. App. 1969).  

New Mexico's Capital Felony Sentencing Act is constitutional. State v. Cheadle, 
101 N.M. 282, 681 P.2d 708 (1983), cert. denied, 466 U.S. 945, 104 S. Ct. 1930, 80 L. 
Ed. 2d 475 (1984).  

Cruel and unusual punishment provision inapplicable where defendant burned 
with acid. - The court committed error in relying upon the cruel and unusual 
punishment provision of this section to dismiss the information, where the defendant, 
while in the county jail prior to trial, had been doused with some type of acid and 
severely burned. State v. Smallwood, 94 N.M. 225, 608 P.2d 537 (Ct. App. 1980).  

Failure to provide medical care. - Although failure to provide needed medical care 
may constitute punishment that is inherently cruel, a prisoner is not entitled to every 
medical procedure of his or her private physician's choice. A sentence which does not 
exhibit a deliberate indifference to a defendant's medical needs is not inherently cruel. 
State v. Augustus, 97 N.M. 100, 637 P.2d 50 (Ct. App. 1981).  

Death penalty as cruel and unusual punishment. - The death penalty in and of itself 
does not amount to cruel and unusual punishment within the prohibition of U.S. Const., 



 

 

amend. VIII or this section, but former 40A-29-2, 1953 Comp., which did not permit the 
exercise of controlled discretion, but mandated a death sentence upon the conviction of 
a capital felony, was constitutionally defective. State v. Rondeau, 89 N.M. 408, 553 P.2d 
688 (1976).  

The death penalty is not cruel and unusual punishment per se within the prohibition of 
the eighth and fourteenth amendments of United States constitution or this section. 
State v. Garcia, 99 N.M. 771, 664 P.2d 969, cert. denied, 462 U.S. 1112, 103 S. Ct. 
2464, 77 L. Ed. 2d 1341 (1983).  

Issue of cruel and unusual punishment not raised. - Defendant's claim that he was 
returned to New Mexico from Texas without extradition proceedings and without a 
waiver of extradition and that in being so returned he suffered cruel and unjust 
treatment is not a claim of cruelty in his punishment and does not raise an issue under 
this section of the constitution or U.S. Const., amend. VIII. State v. Mosley, 79 N.M. 
514, 445 P.2d 391 (Ct. App. 1968).  

Comparable provisions. - Idaho Const., art. I, § 6.  

Iowa Const., art. I, §§ 12, 17.  

Montana Const., art. II, §§ 21, 22.  

Oregon Const., art. I, §§ 14, 16.  

Utah Const., art. I, §§ 8, 9.  

Wyoming Const., art. I, § 14.  

Law reviews. - For comment, "Criminal Procedure - Preventive Detention in New 
Mexico," see 4 N.M. L. Rev. 247 (1974).  

For article, "Constitutionality of the New Mexico Capital Punishment Statute," see 11 
N.M.L. Rev. 269 (1981).  

For annual survey of New Mexico law relating to constitutional law, see 12 N.M.L. Rev. 
191 (1982).  

For article, "The Constitutionality of Pretrial Detention Without Bail in New Mexico," see 
12 N.M.L. Rev. 685 (1982).  

For comment, "The Constitution Is Constitutional - A Reply to The Constitutionality of 
Pretrial Detention Without Bail in New Mexico," see 13 N.M.L. Rev. 145 (1983).  

For annual survey of New Mexico law relating to criminal procedure, see 13 N.M.L. Rev. 
341 (1983).  



 

 

For article, "Survey of New Mexico Law, 1982-83: Criminal Procedure," see 14 N.M.L. 
Rev. 109 (1984).  

For annual survey of New Mexico criminal law, see 16 N.M.L. Rev. 9 (1986).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 8 Am. Jur. 2d Bail and Recognizance §§ 
23 to 41, 63, 73 to 81; 21 Am. Jur. 2d Criminal Law §§ 614, 615, 625 to 631.  
Civil action or proceeding, right to give bail in, 15 A.L.R. 1079.  
Right to recover back cash bail or securities taken without authority, 26 A.L.R. 211; 44 
A.L.R. 1499; 48 A.L.R. 1430.  
Manner of inflicting death sentence as cruel or unusual punishment, 30 A.L.R. 1452.  
Constitutionality of statute disbarring attorney convicted of crime, 32 A.L.R. 1068.  
Statutes relieving against forfeiture of bail or recognizance, 43 A.L.R. 1233.  
Bail pending appeal from conviction, 45 A.L.R. 458.  
Amount of bail required in criminal action, 53 A.L.R. 399.  
Arresting one who is released on bail, 62 A.L.R. 462.  
Habeas corpus, bail pending appeal in, 63 A.L.R. 1495; 143 A.L.R. 1358.  
Banishment or deportation as cruel and unusual punishment, 70 A.L.R. 100.  
Factors in fixing amount of bail in criminal cases, 72 A.L.R. 801.  
Constitutionality of statute providing for penalty or forfeiture as affected by failure to fix 
maximum amount, 114 A.L.R. 1126.  
Rape as bailable offense, 118 A.L.R. 1115.  
Mandamus to compel judge or other officer to grant accused bail or to accept proffered 
sureties, 23 A.L.R.2d 803.  
Sexual psychopaths, cruel and unusual punishment under statutes relating to, 24 
A.L.R.2d 354.  
Sexual psychopaths, bail pending determination of psychopathy under statutes relating 
to, 24 A.L.R.2d 373.  
Bail jumping after conviction or failure to surrender or appear for sentencing, and the 
like, as contempt, 34 A.L.R.2d 1100.  
Court's power and duty, pending determination of habeas corpus proceeding on merits 
to admit petitioner to bail, 56 A.L.R.2d 668.  
Appealability of order relating to forfeiture of bail, 78 A.L.R.2d 1180.  
Upon whom rests burden of proof, where bail is sought before judgment but after 
indictment in capital case, as to whether proof is evident or the presumption great, 89 
A.L.R.2d 355.  
Right to apply cash bail to payment of fine, 92 A.L.R.2d 1084.  
Delay in taking before magistrate or denial of opportunity to give bail as supporting 
action for false imprisonment, 98 A.L.R.2d 966.  
Insanity of accused as affecting right to bail in criminal case, 11 A.L.R.3d 1385.  
Length of sentence as violation of constitutional provisions prohibiting cruel and unusual 
punishment, 33 A.L.R.3d 335.  
Prison conditions as amounting to cruel and unusual punishment, 51 A.L.R.3d 111.  
Sterilization of criminals or mental defectives as cruel and unusual punishment, 53 
A.L.R.3d 960.  
Constitutional or statutory provisions regarding release on bail as applicable to children 



 

 

subject to Juvenile Delinquency Act, 53 A.L.R.3d 848.  
Capital punishment: effect of abolition of capital punishment on procedural rules 
governing crimes punishable by death - post-Furman decisions, 71 A.L.R.3d 453.  
Pretrial preventive detention by state court, 75 A.L.R.3d 956.  
Sufficiency of access to legal research facilities afforded defendant confined in state 
prison or local jail, 23 A.L.R.4th 590.  
Automobiles: validity and construction of legislation authorizing revocation or 
suspension of operator's license for "habitual," "persistent," or "frequent" violations of 
traffic regulations, 48 A.L.R.4th 367.  
State statutes making default on bail a separate criminal offense, 63 A.L.R.4th 1064.  
Imposition of enhanced sentence under recidivist statute as cruel and unusual 
punishment, 27 A.L.R. Fed. 110.  
8 C.J.S. Bail §§ 14 to 29, 66 to 72; 24 C.J.S. Criminal Law §§ 1593 to 1609.  

Sec. 14. [Indictment and information; grand juries; rights of 
accused.] 

No person shall be held to answer for a capital, felonious or infamous crime unless on a 
presentment or indictment of a grand jury or information filed by a district attorney or 
attorney general or their deputies, except in cases arising in the militia when in actual 
service in time of war or public danger. No person shall be so held on information 
without having had a preliminary examination before an examining magistrate, or having 
waived such preliminary examination.  

A grand jury shall be composed of such number, not less than twelve, as may be 
prescribed by law. Citizens only, residing in the county for which a grand jury may be 
convened and qualified as prescribed by law, may serve on a grand jury. Concurrence 
necessary for the finding of an indictment by a grand jury shall be prescribed by law; 
provided, such concurrence shall never be by less than a majority of those who 
compose a grand jury, and, provided, at least eight must concur in finding an indictment 
when a grand jury is composed of twelve in number. Until otherwise prescribed by law a 
grand jury shall be composed of twelve in number of which eight must concur in finding 
an indictment. A grand jury shall be convened upon order of a judge of a court 
empowered to try and determine cases of capital, felonious or infamous crimes at such 
times as to him shall be deemed necessary, or a grand jury shall be ordered to convene 
by such judge upon the filing of a petition therefor signed by not less than the lesser of 
two hundred registered voters or five percent of the registered voters of the county, or a 
grand jury may be convened in any additional manner as may be prescribed by law.  

In all criminal prosecutions, the accused shall have the right to appear and defend 
himself in person, and by counsel; to demand the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have the charge and testimony 
interpreted to him in a language that he understands; to have compulsory process to 
compel the attendance of necessary witnesses in his behalf, and a speedy public trial 
by an impartial jury of the county or district in which the offense is alleged to have been 



 

 

committed. (As amended November 4, 1924, effective January 1, 1925, and November 
4, 1980.)  

ANNOTATIONS 

I. GENERAL CONSIDERATION.  

Cross-references. - See Kearny Bill of Rights, cl. 6 in Pamphlet 3. As to waiver of 
indictment, see N.M. Const., art. XX, § 20. For right to bail, see N.M. Const., art. II, § 13. 
For prohibition against double jeopardy and self-incrimination, see N.M. Const., art. II, § 
15. For right to jury trial, see N.M. Const., art. II, § 12. As to duties of examining 
magistrate, see 31-3-1 to 31-3-9 NMSA 1978. As to grand juries generally, see 31-6-1 
to 31-6-13 NMSA 1978. For indictments and informations generally, see Rule 5-204 
SCRA 1986.  

1924 amendment. - The amendment to this section was proposed by H.J.R. 14 (Laws 
1923, p. 351) and was adopted by the people at the general election November 4, 1924, 
by a vote of 28,420 for to 21,166 against. The amendment inserted "or information filed 
by a district attorney or attorney general or their deputies" in the first sentence of the 
first paragraph; added the second sentence of that paragraph; added the entire second 
paragraph; and added a fourth paragraph, which has been omitted by the compiler as 
executed, which read: "After the submission and approval by the electors of the state, 
the provisions hereof shall take effect on January 1, 1925."  

The 1980 amendment which was proposed by S.J.R. No. 10 (Laws 1979) and adopted 
at the general election held on November 4, 1980, by a vote of 124,996 for and 108,056 
against, substituted "the lesser of two hundred registered voters or five percent of the 
registered voters" for "seventy-five resident taxpayers" in the last sentence of the 
second paragraph.  

This section is self-executing and needs no further legislation to put it in force. State 
v. Rogers, 31 N.M. 485, 247 P. 828 (1926).  

The term "criminal prosecution" as used in the constitution means the criminal 
"proceedings." Mascarenas v. State, 80 N.M. 537, 458 P.2d 789 (1969).  

A criminal prosecution is commenced when a criminal complaint is filed with a 
magistrate and a warrant issued thereon. Mascarenas v. State, 80 N.M. 537, 458 P.2d 
789 (1969).  

Constitutional rights of juveniles. - When a juvenile is transferred to district court for 
criminal proceedings, all of the rights and safeguards in such cases required by law and 
the constitution of the United States and the constitution of New Mexico must be 
accorded him. Williams v. Sanders, 80 N.M. 619, 459 P.2d 145 (1969).  



 

 

Waiver of jury by juvenile. - The jury may be waived but, insofar as the juvenile is 
concerned, this should be permitted only when advised by counsel and it is amply clear 
that an understanding and intelligent decision has been made. If the juvenile, after 
considering all the advantages and disadvantages attendant thereon, and having been 
advised by counsel, waives a trial by jury, then the benefits generally felt to attach 
through trial to the court would be his. Peyton v. Nord, 78 N.M. 717, 437 P.2d 716 
(1968).  

Rights waived by plea of guilty. - A voluntary plea of guilty waives the right to 
preliminary hearing, right to counsel and the right to aid with defense, and defendant's 
claim that he was denied the use of a telephone is not ground for relief, absent some 
showing of prejudice. State v. Maimona, 80 N.M. 562, 458 P.2d 814 (Ct. App. 1969).  

Prior procedural state court defects are waived by the voluntary entry of plea of guilty. 
Baez v. Rodriguez, 381 F.2d 35 (10th Cir. 1967).  

Impartial judge. - It seems very unlikely that the New Mexico constitution makers 
displayed the solicitude for an impartial trial shown by this section, and at the same time 
intended to curtail power of legislature to provide means in furtherance of such end, by 
disqualification of judges believed by litigants to be partial. What would it avail accused 
to have trial by impartial jury, if proceedings were presided over by biased judge? State 
ex rel. Hannah v. Armijo, 38 N.M. 73, 28 P.2d 511 (1933).  

Language that defendant understands. - Under this provision, defendant is entitled to 
have testimony interpreted to him in a language which he understands. While such right 
cannot be denied, it is incumbent upon defendant, in some appropriate manner, to call 
attention of trial court to fact that he does not understand the language in which 
testimony is given. State v. Cabodi, 18 N.M. 513, 138 P. 262 (1914).  

The word "charge" used in clause "to have the charge and testimony interpreted to him 
in a language that he understands" refers to the indictment or information, and not to 
instructions. State v. Cabodi, 18 N.M. 513, 138 P. 262 (1914).  

Where instructions were translated into Spanish by court interpreter, who had to be 
corrected several times, and defendant's attorney assisted in the translation without 
making objection, defendant was not denied his constitutional rights. State v. Garcia, 43 
N.M. 242, 89 P.2d 619 (1939).  

Habeas corpus relief did not lie on claim that guilty plea was not intelligently made 
where record showed that defendant answered both by himself and through an 
interpreter to questions put by the judge to be sure that defendant knew what he was 
doing when he pleaded guilty. Orosco v. Cox, 359 F.2d 764 (10th Cir. 1966).  

The existence of a language barrier is a circumstance probing both the totality of 
understanding premising the entry of plea and the adequacy of representation by 
counsel. Orosco v. Cox, 359 F.2d 764 (10th Cir. 1966).  



 

 

Imposing costs against state. - The rule in criminal cases is the same as that which is 
expressed for civil cases, in that a defendant's costs may be imposed against the state, 
its officers or agencies, only to the extent permitted by law. 1953-54 Op. Att'y Gen. No. 
6035.  

Mandatory revocation of driving license. - Mandatory revocation by state authorities 
of the driving license of any person convicted under former 64-13-59, 1953 Comp. 
(similar to 66-5-29 NMSA 1978) for a period of one year does not deny the right to trial 
by a jury in district court on appeal, in violation of this section or N.M. Const., art. II, § 
12. City of Tucumcari v. Briscoe, 58 N.M. 721, 275 P.2d 958 (1954).  

Probation revocation proceeding. - The right of personal liberty is one of the highest 
rights of citizenship and this right cannot be taken from a defendant in a probation 
revocation proceeding without notice and an opportunity to be heard without invading 
his constitutional rights. State v. Brusenhan, 78 N.M. 764, 438 P.2d 174 (Ct. App. 
1968).  

Cumulative irregularities. - Any conviction obtained in a proceeding in which the 
cumulative impact of irregularities is so prejudicial to a defendant that he is deprived of 
his fundamental right to a fair trial must be reversed. State v. Martin, 101 N.M. 595, 686 
P.2d 937 (1984); State v. Wilson, 109 N.M. 541, 787 P.2d 821 (1990).  

Capital, felonious or infamous crime. - Contempt of court is not a capital, felonious or 
infamous crime. State v. Pothier, 104 N.M. 363, 721 P.2d 1294 (1986).  

Writ of prohibition. - Where trial court is without jurisdiction to enter any judgment, 
prohibition will issue as a matter of right, but an alternative writ of prohibition should be 
discharged as having been improvidently issued where relator has been denied no 
privilege or right to which he is entitled. State ex rel. Prince v. Coors, 52 N.M. 189, 194 
P.2d 678 (1948).  

Combination of factors invading rights. - Failure to grant a continuance to allow 
defendant a reasonable time to prepare and present a defense, denial of his rights to 
subpoena witnesses and to have medical records produced, and granting the state's 
motion to suppress any evidence going to defendant's mental or physical condition, 
invaded defendant's constitutional rights to due process and a fair trial. March v. State, 
105 N.M. 453, 734 P.2d 231 (1987).  

Comparable provisions. - Iowa Const., art. I, §§ 10, 11.  

Montana Const., art. II, § 24.  

Utah Const., art. I, §§ 12, 13.  

Wyoming Const., art. I, §§ 10, 13.  



 

 

Law reviews. - For article, "Approaching Statutory Interpretation in New Mexico," see 8 
Nat. Resources J. 689 (1968).  

For comment, "McGuinness v. State: Limiting the Use of Depositions at Trial," see 10 
N.M.L. Rev. 207 (1979-1980).  

For comment, "The Use of an Information Following the Return of a Grand Jury No Bill: 
State v. Joe Nestor Chavez," see 10 N.M.L. Rev. 217 (1979-1980).  

For note, "Criminal Procedure - Grand Jury - Inadmissible Evidence, Due Process," see 
11 N.M.L. Rev. 451 (1981).  

For annual survey of New Mexico law relating to criminal procedure, see 12 N.M.L. Rev. 
271 (1982).  

For note, "Custodial Interrogation in New Mexico: State v. Trujillo," see 12 N.M.L. Rev. 
577 (1982).  

For article, "Survey of New Mexico Laws, 1982-83: Criminal Procedure," see 14 N.M.L. 
Rev. 109 (1984).  

For comment, "Procedural and Substantive Rights to the Media Govern Requests to 
Restrict News Coverage of Criminal Cases: State ex rel. New Mexico Press Ass'n v. 
Kaufman," see 14 N.M.L. Rev. 401 (1984).  

For article, "Separation of Powers and the Judicial Rule-Making Power in New Mexico: 
The Need for Prudential Restraints," see 15 N.M.L. Rev. 407 (1985).  

For annual survey of New Mexico criminal procedure, see 16 N.M.L. Rev. 25 (1986).  

For annual survey of New Mexico Criminal Procedure, see 20 N.M.L. Rev. 285 (1990).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21A Am. Jur. 2d Criminal Law §§ 632 to 
1021; 38 Am. Jur. 2d Grand Jury §§ 3, 4, 16; 41 Am. Jur. 2d Indictments and 
Informations §§ 2, 4, 7, 10, 14, 15, 19, 20; 47 Am. Jur. 2d Jury §§ 10, 25, 26; 75 Am. 
Jur. 2d Trial §§ 28, 30 to 33, 52, 53, 57, 58; 81 Am. Jur. 2d Witnesses §§ 5, 9, 464.  
Court's power to amend indictment, 7 A.L.R. 1516; 68 A.L.R. 928.  
Sufficiency of indictment as affected by bill of particulars, 10 A.L.R. 982.  
View by jury in absence of accused as violation of his right to meet witnesses, 30 A.L.R. 
1357; 90 A.L.R. 597.  
Codefendant who takes the stand in his own behalf, right to cross-examine, as included 
in defendant's right to meet witnesses, 33 A.L.R. 826.  
Evidence of threats made to keep witnesses away from criminal trial, 62 A.L.R. 136.  
Statutes regarding indictment as violation of constitutional requirement of "indictment," 
69 A.L.R. 1392.  
Joinder in same indictment of defendant charged singly with one offense and 



 

 

codefendant charged jointly with him with another offense, 82 A.L.R. 484.  
Absence of accused voluntarily for a brief time during examination of witnesses, effect 
of, 100 A.L.R. 483.  
Necessity of alleging specific facts or means in charging one as accessory before or 
after the fact, 116 A.L.R. 1104.  
Grand jury's failure or refusal to find indictment upon investigation as affecting right to 
file information, 120 A.L.R. 713.  
Time and manner of raising misnomer of defendant in indictment or information, 132 
A.L.R. 410.  
Privilege against self-incrimination as available to member or officer of unincorporated 
association as regards its books or papers, 152 A.L.R. 1208.  
Privilege against self-incrimination as applicable to testimony that one has been 
compelled to give in another jurisdiction, 154 A.L.R. 994.  
Exclusion of public during criminal trial, 156 A.L.R. 265; 48 A.L.R.2d 1436.  
Right of defendant in criminal case to discharge of, or substitution of other counsel for, 
attorney appointed by court to represent him, 157 A.L.R. 1225.  
Right to aid of counsel in application or hearing for habeas corpus, 162 A.L.R. 922.  
Necessity of alleging in information that act was unlawful, 169 A.L.R. 166.  
Right to challenge personnel of grand jury, 169 A.L.R. 1169.  
Right to jury trial as to fact essential to action or defense but not involving merits 
thereof, 170 A.L.R. 383.  
Requiring defendant in criminal case to exhibit self, or perform physical acts, during trial 
and in presence of jury, 171 A.L.R. 1144.  
Suppression before indictment or trial of confession unlawfully obtained, 1 A.L.R.2d 
1012.  
Waiver of privilege against self-incrimination in exchange for immunity from prosecution, 
as barring reassertion of privilege on account of prosecution in another jurisdiction, 2 
A.L.R.2d 631.  
Duty to advise accused as to right to assistance of counsel, 3 A.L.R.2d 1003.  
Bill of particulars, right to, 5 A.L.R.2d 444.  
Use in subsequent prosecution of self-incriminating testimony given without invoking 
privilege, 5 A.L.R.2d 1404.  
Exclusion of women from grand or trial jury panel in criminal case as violation of 
constitutional rights of accused or as ground for reversal of conviction, 9 A.L.R.2d 661.  
Power of prosecuting attorney to extend immunity from prosecution to witness claiming 
privilege against self-incrimination, 13 A.L.R.2d 1439; 4 A.L.R.4th 617; 4 A.L.R.4th 
1221.  
Pretrial requirement that suspect or accused wear or try on particular apparel as 
violating constitutional rights, 18 A.L.R.2d 796.  
Right of witness to refuse to answer, on the ground of self-incrimination, as to 
membership in or connection with party, society or similar organization or group, 19 
A.L.R.2d 388.  
Absence of accused at return of verdict in felony case, 23 A.L.R.2d 456.  
Fingerprint, palm print or bare footprint evidence as violating privilege of accused to 
confront witnesses, 28 A.L.R.2d 1140.  
Revocation, without notice or hearing, of probation or suspension of sentence, parole or 



 

 

conditional pardon as a deprivation of right to counsel, 29 A.L.R.2d 1089.  
Psychiatric examination of accused to determine mental condition, right to confront and 
cross-examine witnesses as violated by statute providing for, 32 A.L.R.2d 452.  
Psychiatric examination, right of defendant to counsel upon examination under statute 
providing for, 32 A.L.R.2d 470.  
Cross-examination of witness in criminal case as to whether, and with whom, he has 
talked about or discussed the facts of the case, 35 A.L.R.2d 1045.  
Blood grouping test as violation of privilege against self-incrimination, 46 A.L.R.2d 1013.  
Sufficiency of witness's claim of privilege, 51 A.L.R.2d 1178.  
Right of indigent defendant in criminal case to aid of state as regards new trial or 
appeal, 55 A.L.R.2d 1072.  
Waiver: right to waive indictment, information or other formal accusation, 56 A.L.R.2d 
837.  
Speedy trial, waiver or loss of accused's right to, 57 A.L.R.2d 302.  
Cross-examination of prosecution's witness as to his motive for testifying, preventing or 
limiting, 62 A.L.R.2d 610.  
Denial of constitutional right to benefit of counsel by refusing to allow counsel to argue 
law or to read lawbooks to jury, 67 A.L.R.2d 257.  
Cross-examination of court's own witness (other than expert) in criminal prosecution, 67 
A.L.R.2d 551.  
Representation of accused by person not licensed to practice law as compliance with 
constitutional right to counsel, 68 A.L.R.2d 1141.  
Privilege of party, witness or attorney while going to, attending or returning from court as 
extending to privilege from arrest for crime, 74 A.L.R.2d 592.  
Incompetency of counsel chosen by accused as affecting validity of conviction, 74 
A.L.R.2d 1390.  
Jurisdiction or power of grand jury after expiration of term of court for which organized, 
75 A.L.R.2d 544.  
Right not to testify, duty of court to inform accused who is not represented by counsel, 
79 A.L.R.2d 643.  
Deaf, mute or blind person, criminal trial of, as satisfying right to confront witnesses, 80 
A.L.R.2d 1084.  
Drugs or intoxicants, trial under influence of, as violating right of accused to confront 
witnesses, 83 A.L.R.2d 1069.  
Speedy trial, delay between filing of complaint or other charge and arrest of accused as 
violation of right to, 85 A.L.R.2d 980.  
Calling accused's counsel as a prosecution witness as improper deprivation of right to 
counsel, 88 A.L.R.2d 796.  
Constitutionally protected right of accused indigent to appointment of counsel in state 
court prosecution, 93 A.L.R.2d 747.  
Accused's right to assistance of counsel at or prior to arraignment, 5 A.L.R.3d 1269.  
Scope and extent, and remedy or sanctions for infringement, of accused's right to 
communicate with his attorney, 5 A.L.R.3d 1360.  
Right of accused in state courts to inspection or disclosure of evidence in possession of 
prosecution, 7 A.L.R.3d 8.  
Right of defendant in criminal case to inspection of statement of prosecution's witness 



 

 

for purposes of cross-examination or impeachment, 7 A.L.R.3d 181.  
Plea of guilty or conviction as resulting in loss of privilege against self-incrimination as to 
crime in question, 9 A.L.R.3d 990.  
Accused's right to interview witness held in public custody, 14 A.L.R.3d 652.  
Power of court to make or permit amendment of indictment, 17 A.L.R.3d 1181.  
Accused's right to inspection of minutes of state grand jury, 20 A.L.R.3d 7.  
Propriety and prejudicial effect of counsel's representing defendant in criminal case 
notwithstanding counsel's representation or former representation of prosecution 
witness, 27 A.L.R.3d 1431.  
Right of accused to have evidence or court proceedings interpreted by interpreter, 36 
A.L.R.3d 276.  
Validity of grand jury indictment where grand jury heard an incompetent witness, 39 
A.L.R.3d 1064.  
Propriety of requiring accused to give handwriting example, 43 A.L.R.3d 653.  
Right of indigent defendant to assistance of counsel in proceedings to revoke probation, 
44 A.L.R.3d 306.  
Determination of indigency of accused entitling him to appointment of counsel, 51 
A.L.R.3d 1108.  
Necessity of alleging in indictment or information the limitation of actions - tolling the 
facts, 52 A.L.R.3d 922.  
Right to counsel in contempt proceedings, 52 A.L.R.3d 1002.  
Power of court to control evidence or witnesses going before grand jury, 52 A.L.R.3d 
1316.  
Right in child custody proceedings to cross-examine investigatory officer whose report 
is used by the court in its decision, 59 A.L.R.3d 1337.  
Contempt: refusal to answer questions before state grand jury as direct contempt of 
court, 69 A.L.R.3d 501.  
Construction and application of state equal rights amendments forbidding determination 
of rights based on sex, 90 A.L.R.3d 150.  
Use of abbreviation in indictment or information, 92 A.L.R.3d 494.  
Accused's right to represent himself in state criminal proceeding - modern state cases, 
98 A.L.R.3d 13.  
Right to cross-examine prosecuting witness as to his pending or contemplated civil 
action against accused for damages arising out of same transaction, 98 A.L.R.3d 1060.  
Excusing, on account of public, charitable, or educational employment, one qualified 
and not specifically exempted as juror in state criminal case as ground of complaint by 
accused, 99 A.L.R.3d 1261.  
Venue in rape cases where crime is committed partly in one place and partly in another, 
100 A.L.R.3d 1174.  
Modern status of rules and standards in state courts as to adequacy of defense 
counsel's representation of criminal client, 2 A.L.R.4th 27.  
Waiver or estoppel in incompetent legal representation cases, 2 A.L.R.4th 807.  
Propriety of requiring criminal defendant to exhibit self, or perform physical act, or 
participate in demonstration, during trial and in presence of jury, 3 A.L.R.4th 374.  
Adequacy of defense counsel's representation of criminal client regarding right to and 
incidents of jury trial, 3 A.L.R.4th 601.  



 

 

Right of accused in criminal prosecution to presence of counsel at court-appointed or -
approved psychiatric examination, 3 A.L.R.4th 910.  
Power of court to change counsel appointed for indigent, against objections of accused 
and original counsel, 3 A.L.R.4th 1227.  
Adequacy of defense counsel's representation of criminal client regarding speedy trial 
and related matters, 6 A.L.R.4th 1208.  
Adequacy of defense counsel's representation of criminal client regarding confessions 
and related matters, 7 A.L.R.4th 180.  
Adequacy of defense counsel's representation of criminal client regarding venue and 
recusation matters, 7 A.L.R.4th 942.  
Adequacy of defense counsel's representation of criminal client regarding hypnosis and 
truth tests, 9 A.L.R.4th 354.  
Adequacy of defense counsel's representation of criminal client regarding guilty pleas, 
10 A.L.R.4th 8.  
Right of accused in state courts to inspection or disclosure of tape recording of his own 
statements, 10 A.L.R.4th 1092.  
Validity, propriety, and effect of allowing or prohibiting media's broadcasting, recording, 
or photographing court proceedings, 14 A.L.R.4th 121.  
Adequacy of defense counsel's representation of criminal client regarding prior 
convictions, 14 A.L.R.4th 227.  
Continuances at instances of state public defender or appointed counsel over 
defendant's objections as excuse for denial of speedy trial, 16 A.L.R.4th 1283.  
Propriety and prejudicial effect of witness testifying while in prison attire, 16 A.L.R.4th 
1356.  
Circumstances giving rise to prejudicial conflict of interests between criminal defendant 
and defense counsel - state cases, 18 A.L.R.4th 360.  
Denial of, or interference with, accused's right to have attorney initially contact accused, 
18 A.L.R.4th 669.  
Denial of accused's request for initial contact with attorney - drunk-driving cases, 18 
A.L.R.4th 705.  
Denial of accused's request for initial contact with attorney - cases involving offenses 
other than drunk driving, 18 A.L.R.4th 743.  
Conditions interfering with accused's view of witness as violation of right of 
confrontation, 19 A.L.R.4th 1286.  
Waiver of right to counsel by insistence upon speedy trial in state criminal case, 19 
A.L.R.4th 1299.  
Right of accused to be present at suppression hearing or at other hearing or conference 
between court and attorneys concerning evidentiary questions, 23 A.L.R.4th 955.  
Individual's right to present complaint or evidence of criminal offense to grand jury, 24 
A.L.R.4th 316.  
Existence and extent of right of litigant in civil case, or of criminal defendant, to 
represent himself before state appellate courts, 24 A.L.R.4th 430.  
Propriety of requiring suspect or accused to alter, or to refrain from altering, physical or 
bodily appearance, 24 A.L.R.4th 592.  
Validity and efficacy of minor's waiver of right to counsel - modern cases, 25 A.L.R.4th 
1072.  



 

 

Necessity and content of instructions to jury respecting reasons for or inferences from 
accused's absence from state criminal trial, 31 A.L.R.4th 676.  
Bail: effect on liability of bail bond surety of state's delay in obtaining indictment or 
bringing defendant to trial, 32 A.L.R.4th 600.  
Validity of jury selection as affected by accused's absence from conducting of 
procedures for selection and impaneling of final jury panel for specific case, 33 
A.L.R.4th 429.  
Application of speedy trial statute to dismissal or other termination of prior indictment or 
information and bringing of new indictment or information, 39 A.L.R.4th 899.  
Constitutionality, with respect to accused's rights to information or confrontation, of 
statute according confidentiality to sex crime victim's communications to sexual 
counselor, 43 A.L.R.4th 395.  
Limitations on state prosecuting attorney's discretion to initiate prosecution by 
indictment or by information, 44 A.L.R.4th 401.  
Propriety of governmental eaves-dropping on communications between accused and 
his attorney, 44 A.L.R.4th 841.  
Admissibility, at criminal prosecution, of expert testimony on reliability of eyewitness 
testimony, 46 A.L.R.4th 1047.  
Automobiles: validity and construction of legislation authorizing revocation or 
suspension of operator's license for "habitual," "persistent," or "frequent" violations of 
traffic regulations, 48 A.L.R.4th 367.  
Exclusion of public from state criminal trial in order to preserve confidentiality of 
undercover witness, 54 A.L.R.4th 1156.  
Exclusion of public from state criminal trial in order to prevent disturbance by spectators 
or defendant, 55 A.L.R.4th 1170.  
Exclusion of public from state criminal trial in order to avoid intimidation of witness, 55 
A.L.R.4th 1196.  
Closed-circuit television witness examination, 61 A.L.R.4th 1155.  
Age group underrepresentation in grand jury or petit jury venire, 62 A.L.R.4th 859.  
Relief available for violation of right to counsel at sentencing in state criminal trial, 65 
A.L.R.4th 183.  
Ineffective assistance of counsel: misrepresentation, or failure to advise of immigration 
consequences of guilty plea-state cases, 65 A.L.R.4th 719.  
Exclusion of public from state criminal trial by conducting trial or part thereof at other 
than regular place or time, 70 A.L.R.4th 632.  
Standing of media representatives or organizations to seek review of, or to intervene to 
oppose, order closing criminal proceedings to public, 74 A.L.R.4th 476.  
Ineffective assistance of counsel: use or nonuse of interpreter at prosecution of foreign 
language speaking defendant, 79 A.L.R.4th 1102.  
Propriety and prejudicial effect of prosecutor's argument to jury indicating his belief or 
knowledge as to guilt of accused - federal cases, 41 A.L.R. Fed. 10.  
Effect on federal criminal proceeding of unavailability to defendant of alien witness 
through deportation or other government action, 56 A.L.R. Fed. 698.  
Waiver of right to trial by jury as affecting right to trial by jury on subsequent trial of 
same case in federal court, 66 A.L.R. Fed. 859.  
Effect upon accused's sixth amendment right to impartial jury of jurors having served on 



 

 

jury hearing matter arising out of same transaction or series of transactions, 68 A.L.R. 
Fed. 919.  
Appointment of counsel, in civil rights action, under forma pauperis provisions (28 USC 
§ 1915(d)), 69 A.L.R. Fed. 666.  
Necessity that Miranda warnings include express reference to right to have attorney 
present during interrogation, 77 A.L.R. Fed. 123.  
What constitutes assertion of right to counsel following Miranda warnings - federal 
cases, 80 A.L.R. Fed. 622.  
Constitutional right to counsel as ground for quashing or modifying federal grand jury 
subpoena directed to attorney, 83 A.L.R. Fed. 504.  
16C C.J.S. Constitutional Law §§ 1013, 1014, 1016 to 1021, 1045 to 1052, 1067 to 
1073; 22 C.J.S. Criminal Law §§ 277 to 320, 340 to 351; 22A C.J.S. Criminal Law §§ 
446, 469 to 485, 578 to 590; 23 C.J.S. Criminal Law §§ 1115 to 1141; 23A C.J.S. 
Criminal Law § 1152; 24 C.J.S. Criminal Law §§ 1161 to 1167;38 C.J.S. Grand Juries 
§§ 2, 6, 18; 42 C.J.S. Indictments and Informations §§ 1, 2, 24, 73; 50 C.J.S. Juries §§ 
10, 126; 97 C.J.S. Witnesses § 6.  

II. INDICTMENT AND INFORMATION.  

Prosecuting by information constitutional. - The provisions of this section, permitting 
the prosecution of a felony by information, does not violate either the fifth amendment 
requirement of a grand jury indictment or the due process clause of the U.S. Const., 
amend. XIV. State v. Reyes, 78 N.M. 527, 433 P.2d 506 (Ct. App. 1967).  

Simplified forms of information provided for by New Mexico statutes do not offend 
against the constitution. State v. Shroyer, 49 N.M. 196, 160 P.2d 444 (1945).  

The purpose of an indictment or information is: First, to furnish an accused with 
such a description of the charge against him as will enable him to make his defense and 
to avail himself of his conviction or acquittal against a subsequent prosecution for the 
same offense; and second, that the court may be informed as to the facts alleged so it 
may determine whether the facts are sufficient to support a conviction, if one should be 
had. State v. Blea, 84 N.M. 595, 506 P.2d 339 (Ct. App. 1973).  

A formal accusation is required to be filed before a person may be punished for a 
crime. Smith v. Abram, 58 N.M. 404, 271 P.2d 1010 (1954).  

That a person may not be punished for a crime without a formal and sufficient 
accusation even if he voluntarily submits to the jurisdiction of the court cannot be 
questioned, as it is regarded as fundamental that the accused must be tried only for the 
offense charged in the information. State v. Villa, 85 N.M. 537, 514 P.2d 56 (Ct. App. 
1973).  

Purposes of transcript. - Original purpose of transcript of evidence was to inform 
district attorney and to enlighten judgment of grand jury in determining whether an 
indictment should be presented; it now serves additional purpose of enlightening district 



 

 

attorney and attorney general as to what, if any, information is to be filed. State v. 
Melendrez, 49 N.M. 181, 159 P.2d 768 (1945).  

Felony must be prosecuted by indictment or information. - A criminal complaint 
subscribed by a county sheriff and charging defendant with burglary and grand larceny 
was insufficient to invoke the jurisdiction of the court in that the crimes charged therein 
purport to be in each case a felony and such as can be prosecuted only upon indictment 
or presentment by a grand jury, or by an information filed by the district attorney, 
attorney general or their deputies, as required by this section. State v. Chacon, 62 N.M. 
291, 309 P.2d 230 (1957).  

Either indictment or information may be used. - District court has jurisdiction to try 
defendant who is proceeded against by criminal information filed by district attorney, 
even where defendant did not waive his right to be charged by grand jury indictment, 
because this section provides that district court proceedings may be based upon either 
method. State v. Vaughn, 82 N.M. 310, 481 P.2d 98, cert. denied, 403 U.S. 933, 91 S. 
Ct. 2262, 29 L. Ed. 2d 712 (1971).  

Since the 1924 amendment to this section, defendant has had no right to be charged by 
a grand jury; rather he may be proceeded against by information. Flores v. State, 79 
N.M. 420, 444 P.2d 605 (Ct. App. 1968).  

Defendant who was charged by a criminal information was not entitled to be indicted by 
a grand jury because under this section, a defendant may be charged either by grand 
jury action or by a criminal information. State v. Mosley, 79 N.M. 514, 445 P.2d 391 (Ct. 
App. 1968).  

Under this section, a defendant may be proceeded against either by a grand jury 
indictment or by a criminal information. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct. 
App.), cert. denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971).  

State may choose to proceed by indictment or information. - In the district court a 
prosecution proceeds either on the basis of indictment or information, and the choice is 
the state's. State v. Martinez, 92 N.M. 291, 587 P.2d 438 (Ct. App.), cert. quashed, 92 
N.M. 260, 586 P.2d 1089 (1978).  

Effect of amendment of information. - Defendant is not injured where amendment to 
information apprises him of facts he might have requested by bill of particulars. State v. 
Shroyer, 49 N.M. 196, 160 P.2d 444 (1945).  

Right to demand nature and cause of accusations. - Accused's right to demand 
nature and cause of accusation is expressly protected by bill of particulars. State v. 
Shroyer, 49 N.M. 196, 160 P.2d 444 (1945).  

The New Mexico constitution does not require that an indictment recite all particulars of 
an offense. It says only that the accused shall have the right to "demand the nature and 



 

 

cause of the accusation." This can be done by a bill of particulars. Ex parte Kelley, 57 
N.M. 161, 256 P.2d 211 (1953); State v. Shroyer, 49 N.M. 196, 160 P.2d 444 (1945).  

Appellant was entitled "to demand the nature and cause of the accusation" against him 
under this section, and while that remedy was available by way of bill of particulars, he 
did not choose to make use of it. Consequently, any claimed error is waived. State v. 
Romero, 69 N.M. 187, 365 P.2d 58 (1961).  

Although defendant has the right to demand the nature and cause of the accusations, in 
order to exercise this right defendant must pursue it, and where defendant never 
requests a hearing, the constitutional provision is waived. State v. Cebada, 84 N.M. 
306, 502 P.2d 409 (Ct. App. 1972).  

Where the defendant argues that he did not have official notice of the specific charge 
until the day of trial but his objection to proceeding to trial was pro forma only, he 
requested no continuance, he made no plea of surprise, he made no claim that he was 
not prepared for trial, nor did he assert prejudice, then his claim of error is without merit. 
State v. Valdez, 83 N.M. 632, 495 P.2d 1079 (Ct. App.), aff'd, 83 N.M. 720, 497 P.2d 
231, cert. denied, 409 U.S. 1077, 93 S. Ct. 694, 34 L. Ed. 2d 666 (1972).  

"Filing" required. - Neither the New Mexico constitution nor the rules of criminal 
procedure require that indictments be "returned in open court." Those provisions speak 
only in terms of "filing." State v. Ellis, 89 N.M. 194, 548 P.2d 1212 (Ct. App.), cert. 
denied, 89 N.M. 206, 549 P.2d 284 (1976).  

Time of war or public danger. - When no war or state of public danger exists during 
the period in which the alleged felonious acts occurred, a military court would be wholly 
without jurisdiction to try members of the National Guard for the felonies with which they 
were charged. Clearly then, the civil courts must have jurisdiction to try for alleged 
violations. State ex rel. Sage v. Montoya, 65 N.M. 416, 338 P.2d 1051 (1959).  

Waiver of indictment. - Prior to the 1924 amendment to this section, and in the 
constitution, as adopted, the permissive use of an information was surrounded by so 
many safeguards as to render it unlikely that the framers could have contemplated the 
requirements of this section could be waived otherwise than by the proviso in N.M. 
Const., art. XX, § 20. State v. Chacon, 62 N.M. 291, 309 P.2d 230 (1957).  

Compliance with the terms of this section that no person shall be held to answer for 
certain crimes unless on presentment of indictment or information is mandatory and 
may not be made the subject of waiver. State v. Chacon, 62 N.M. 291, 309 P.2d 230 
(1957).  

"Criminal complaint" not sufficient. - Where a "criminal complaint" fails to meet the 
requirements of this section, it thereby denies the district court jurisdiction to accept the 
defendant's guilty plea and impose sentence upon him. State v. Chacon, 62 N.M. 291, 
309 P.2d 230 (1957).  



 

 

Charge in complaint kindred to that in information. - Procedural due process was 
satisfied where crime charged in complaint in magistrate's court was kindred to that to 
which defendant was held to answer in district court after a preliminary examination 
which was otherwise adequate and where information was in substantial accord with 
magistrate's commitment. State v. Melendrez, 49 N.M. 181, 159 P.2d 768 (1945).  

Information need not correspond to arrest complaint. - Information may be framed 
according to facts developed at preliminary examination and need not correspond with 
complaint which served as basis for warrant on which accused was arrested, since it 
must be presumed that magistrate performed his duty fairly. State v. Melendrez, 49 
N.M. 181, 159 P.2d 768 (1945).  

Information must conform to the magistrate's bind-over order holding the accused 
to answer. State v. McCrary, 97 N.M. 306, 639 P.2d 593 (Ct. App. 1982).  

Information may be amended to conform to bind-over order. - Where a magistrate 
held a preliminary hearing and orally announced that there was evidence to bind the 
defendant over for trial on three counts, but because of a clerical error the written bind-
over order omitted two of the counts, the trial court may, upon motion, amend the 
information originally drawn up to conform to the written bind-over order, to include all 
three courts. State v. Coates, 103 N.M. 353, 707 P.2d 1163 (1985).  

Information filed before magistrate's transcript. - An information for murder, filed six 
days before magistrate's transcript is filed, is not void for lack of jurisdiction, where 
defendant does not allege or offer to show that preliminary examination was not in fact 
held. State v. Parker, 34 N.M. 486, 285 P. 490 (1930).  

Crimes not capital, felonious or infamous. - The constitution only requires capital, 
felonious or infamous crimes to be charged by indictment or information, and this 
provision of the New Mexico constitution is clear and unambiguous. State v. Marrujo, 79 
N.M. 363, 443 P.2d 856 (1968).  

Where the appellant is not charged with a capital, felonious or infamous crime, there is 
neither a constitutional nor statutory requirement that the appellant be charged by 
information or indictment. State v. Marrujo, 79 N.M. 363, 443 P.2d 856 (1968).  

So long as the fine for criminal contempt which is, or may be, imposed is not more than 
$1000, there is no federal constitutional right to jury trial as the crime is a petty offense, 
nor need prosecution be by information. Seven Rivers Farm, Inc. v. Reynolds, 84 N.M. 
789, 508 P.2d 1276 (1973).  

The use of initials instead of words in a criminal complaint to identify the offense 
deprives defendant of due process of law. State v. Raley, 86 N.M. 190, 521 P.2d 1031 
(Ct. App.), cert. denied, 86 N.M. 189, 521 P.2d 1030 (1974).  



 

 

Failure to allege value of embezzled property. - Although information should have 
alleged value, jurisdiction does not depend upon the value of the property embezzled; 
value merely denotes the grade of the offense. Roehm v. Woodruff, 64 N.M. 278, 327 
P.2d 339 (1958).  

Allegation of ownership in larceny case. - Where alleged crime constituted both 
common-law larceny and statutory grand larceny, allegation that defendant "committed 
the crime of larceny" would be sufficient, since ownership was not "of the essence of the 
crime." State v. Shroyer, 49 N.M. 196, 160 P.2d 444 (1945).  

Ownership need not be alleged in larceny cases where name given to offense by the 
common law or by statute is used in information. State v. Shroyer, 49 N.M. 196, 160 
P.2d 444 (1945).  

Since ownership in a particular individual is not an element of larceny, a statute may 
dispense with allegation of ownership in information. State v. Shroyer, 49 N.M. 196, 160 
P.2d 444 (1945).  

Murder. - Information stating that defendant did "murder" a named person is sufficient 
apprisal of offense charged. State v. Roy, 40 N.M. 397, 60 P.2d 646 (1936).  

Manslaughter. - Information charging manslaughter was sufficient to satisfy 
constitutional requirement where it was in the form provided by 41-6-41, 1953 Comp., 
now repealed, and it enumerated the section defining the offense and the section fixing 
the penalty. State v. Romero, 69 N.M. 187, 365 P.2d 58 (1961).  

Failure to name rape victim. - An information is not fatally defective in failing to name 
the victim of the statutory rape charged. Ex parte Kelley, 57 N.M. 161, 256 P.2d 211 
(1953).  

Indictment sufficient though arrest delayed. - Reasonableness of the conduct of the 
police in a particular case is to be weighed against the possible prejudice to the 
defendant resulting from delay in arrest, and where defendant's arrest was postponed in 
the interest of effective police work, and was not unreasonably delayed after the general 
investigation was concluded, refusal of the trial court to dismiss the indictment was not 
error. State v. Baca, 82 N.M. 144, 477 P.2d 320 (Ct. App. 1970).  

III. PRELIMINARY EXAMINATION.  

A preliminary examination is unknown to the common law and an accused is not 
entitled to such an examination, unless it is given him by constitutional or statutory 
provision. Pearce v. Cox, 354 F.2d 884 (10th Cir. 1965).  

Defendant has a state constitutional right to a preliminary hearing. Baez v. 
Rodriguez, 381 F.2d 35 (10th Cir. 1967).  



 

 

Where defendant is charged by an information, he has a constitutional right to a 
preliminary examination. State v. Archuleta, 82 N.M. 378, 482 P.2d 242 (Ct. App.), cert. 
denied, 82 N.M. 377, 482 P.2d 241 (1971).  

When the charge is by criminal information, defendant has a right to a preliminary 
examination. State v. Vasquez, 80 N.M. 586, 458 P.2d 838 (Ct. App. 1969).  

Right to hearing is matter of law. - The right to a preliminary hearing is not 
discretionary with the judge. A person is either entitled to it as a matter of law, or not at 
all. Williams v. Sanders, 80 N.M. 619, 459 P.2d 145 (1969).  

But there exists no absolute right to a preliminary hearing, and this section leaves it 
in the discretion of the prosecutor to proceed by indictment and thus to obviate the 
requirement of preliminary examination. State v. Peavler, 87 N.M. 443, 535 P.2d 650 
(Ct. App.), rev'd on other grounds, 88 N.M. 125, 537 P.2d 1387 (1975); State v. 
Martinez, 92 N.M. 291, 587 P.2d 438 (Ct. App.), cert. quashed, 92 N.M. 260, 586 P.2d 
1089 (1978).  

Meaning of term "preliminary examination". - Court may assume that term 
"preliminary examination" was understood to mean preliminary examinations as were in 
vogue under existing laws of state at time constitutional amendment which is being 
construed was proposed and adopted. State v. Melendrez, 49 N.M. 181, 159 P.2d 768 
(1945).  

Purpose and nature of hearing. - A preliminary hearing is not a trial of the person 
charged with the view of determining his guilt or innocence. Purposes of preliminary 
examination are, inter alia, (1) to inquire concerning commission of crime and accused's 
connection with it, (2) to inform accused of nature and character of crime charged, (3) to 
enable state to take necessary steps to bring accused to trial in event there is probable 
cause for believing him guilty, (4) to perpetuate testimony and (5) to determine amount 
of bail which will probably secure attendance of accused to answer charge. State v. 
Archuleta, 82 N.M. 378, 482 P.2d 242 (Ct. App.), cert. denied, 82 N.M. 377, 482 P.2d 
241 (1971); State v. Garcia, 79 N.M. 367, 443 P.2d 860 (1968); State v. Melendrez, 49 
N.M. 181, 159 P.2d 768 (1945).  

Hearing as federal right. - The right to a preliminary hearing in the state of New 
Mexico is one guaranteed by the state constitution and only becomes a federal 
constitutional guarantee by the equal protection clause of the fourteenth amendment 
because it is a part of the due process of the state. Silva v. Cox, 351 F.2d 61 (10th Cir. 
1965), cert. denied, 383 U.S. 919, 86 S. Ct. 915, 15 L. Ed. 2d 673 (1966).  

A defendant in a state court is not entitled to a preliminary examination by virtue of a 
federal constitutional right. Pearce v. Cox, 354 F.2d 884 (10th Cir. 1965).  

The preliminary hearing is a critical stage of a criminal proceeding in which 
counsel must be made available. Neller v. State, 79 N.M. 528, 445 P.2d 949 (1969).  



 

 

Magistrate's jurisdiction over complaint is to conduct a preliminary hearing and, if 
probable cause is found that the defendant committed an offense, to bind him over to 
district court for trial. State v. Martinez, 92 N.M. 291, 587 P.2d 438 (Ct. App.), cert. 
quashed, 92 N.M. 260, 586 P.2d 1089 (1978).  

Duties of magistrate. - Magistrate must determine from preliminary examination as a 
whole, and not merely from complaint alone, what offense has been committed; 
commitment by magistrate must name the offense found as a result of such 
examination. State v. Melendrez, 49 N.M. 181, 159 P.2d 768 (1945).  

The effect of denying a constitutional right at a preliminary examination is the 
same as though there had been no hearing. Mascarenas v. State, 80 N.M. 537, 458 
P.2d 789 (1969); State v. Vaughn, 74 N.M. 365, 393 P.2d 711 (1964).  

No right to preliminary examination under indictment. - A reading of this section 
clearly reveals that no right to a preliminary examination exists when the presentment 
against an accused is by a grand jury indictment. State v. Mosley, 75 N.M. 348, 404 
P.2d 304 (1965).  

If the state chooses to proceed by indictment, the defendant has no right to a 
preliminary hearing, even where the proceedings against the defendant are initiated by 
a criminal complaint in magistrate court. State v. Peavler, 88 N.M. 125, 537 P.2d 1387 
(1975).  

Where defendant is not proceeded against by information, but by indictment, he is not 
entitled to a preliminary examination. The fact that proceedings against him are first 
initiated by a criminal complaint in the magistrate court does not obligate the state to 
proceed by preliminary examination and information rather than by indictment. State v. 
Ergenbright, 84 N.M. 662, 506 P.2d 1209 (1973).  

This provision affords a right to a preliminary hearing when the accused is charged by a 
criminal information, but does not afford a right to a preliminary hearing when the 
accused is indicted by a grand jury. State v. Salazar, 81 N.M. 512, 469 P.2d 157 (Ct. 
App. 1970).  

Standard of proof at preliminary hearing. - The test at a preliminary hearing is not 
whether guilt is established beyond a reasonable doubt, but whether there is that 
degree of evidence to bring within reasonable probabilities the fact that a crime was 
committed by the accused. State v. Garcia, 79 N.M. 367, 443 P.2d 860 (1968).  

Admissibility in appellate court of preliminary hearing testimony. - The district 
attorney's statements that the state attempted to subpoena a material witness and that 
he was out of state were no more than bare recitals unsupported by factual elaboration, 
and where the record contained no evidence as to the circumstances of the state's 
alleged attempt and inability to subpoena the witness, the court of appeals refused to 
hold that the witness was unavailable for trial, and under Rule 804, N.M.R. Evid. (see 



 

 

now Rule 11-804 SCRA 1986) the witness's preliminary hearing testimony was not 
admissible in evidence. State v. Mann, 87 N.M. 427, 535 P.2d 70 (Ct. App. 1975).  

Hearing is prerequisite to holding on information. - This section requires a 
preliminary examination before an examining magistrate, or its waiver, as a prerequisite 
to holding any person on a criminal information. Mascarenas v. State, 80 N.M. 537, 458 
P.2d 789 (1969).  

Accused may challenge right of state to proceed against him until he has been 
accorded a valid preliminary hearing, unless he has theretofore waived his right thereto. 
Such challenge may be made by a plea in abatement or any other appropriate manner. 
Pearce v. Cox, 354 F.2d 884 (10th Cir. 1965).  

The absence of either a preliminary examination or its intelligent waiver, or the denial of 
representation by counsel at such hearing, may be called to the attention of the court at 
any time prior to arraignment, by plea in abatement or in any other appropriate manner. 
State v. Vega, 78 N.M. 525, 433 P.2d 504 (1967); State v. Vaughn, 74 N.M. 365, 393 
P.2d 711 (1964).  

The jurisdiction of the district court, acquired by the filing of the information, may be lost 
"in the course of the proceeding" by failure to remand for a preliminary examination 
when its absence is timely brought to the court's attention. State v. Vega, 78 N.M. 525, 
433 P.2d 504 (1967); State v. Vaughn, 74 N.M. 365, 393 P.2d 711 (1964).  

Violation determined initially by state courts. - Where defendant, in federal habeas 
corpus, alleges that he was denied a preliminary hearing in violation of this section, 
when the federal court can find no indication, either in the record or by reference in 
appellant's brief, that the contention has been presented to and argued before New 
Mexico's state courts, the argument will not be decided by the federal court until first 
referred to the state judiciary. Campos v. Baker, 442 F.2d 331 (10th Cir. 1971).  

Denial of the right of a defendant to call witnesses in his behalf, at a preliminary 
examination, was error which required the trial judge to sustain a plea in abatement for 
a full and complete preliminary examination. Mascarenas v. State, 80 N.M. 537, 458 
P.2d 789 (1969).  

Arraignment. - The statutes do not provide for an arraignment before a justice of the 
peace; rather, they provide for a preliminary examination by a committing magistrate 
and arraignment and trial before the district court. However, it is the practice for the 
magistrate to arraign the defendant at preliminary examination. State v. Elledge, 78 
N.M. 157, 429 P.2d 355 (1967).  

Powers of visiting judge. - Nonresident judge who sits at request of resident judge is 
vested with all the latter's powers, including that of holding preliminary hearings. State v. 
Encinias, 53 N.M. 343, 208 P.2d 155 (1949).  



 

 

Hearing or waiver need not be proved by state. - The state, prosecuting by 
information, need not allege or prove that accused has had or waived preliminary 
examination. State v. Vigil, 33 N.M. 365, 266 P. 920 (1928).  

Same charge in hearing and amended information. - Where information is amended, 
defendant has no constitutional right to an additional preliminary hearing when the 
preliminary hearing and the amended information pertain to the same statutory charge. 
State v. Archuleta, 82 N.M. 378, 482 P.2d 242 (Ct. App.), cert. denied, 82 N.M. 377, 482 
P.2d 241 (1971).  

The state is entitled to a preliminary examination notwithstanding a waiver of the 
same by the accused. 1965 Op. Att'y Gen. No. 65-149.  

Counsel at preliminary examination. - The amount of time counsel spends with 
defendant prior to a hearing provides no basis for post-conviction relief, as the 
competence and effectiveness of counsel cannot be determined by the amount of time 
counsel spends or fails to spend with defendant. Maimona v. State, 82 N.M. 281, 480 
P.2d 171 (Ct. App. 1971).  

If represented by counsel when arraigned in district court, if no objection is made to a 
lack of counsel at the preliminary hearing stage, or even of the total absence of a 
preliminary, without a showing of prejudice, there is a waiver of the right to counsel at 
the earlier stages. Neller v. State, 79 N.M. 528, 445 P.2d 949 (1969).  

Defendant's assertion that two prior felony convictions could not be used against him in 
prosecution under habitual criminal statute because they were constitutionally defective 
due to the absence of counsel at his preliminary examination in both prior felony 
convictions was without merit where the record showed that in each of the two prior 
felony convictions, defendant entered pleas of guilty, that in each of the guilty pleas, 
defendant had the advice of counsel, and where no claim was made that the pleas were 
involuntary, defendant's claimed defect was therefore waived when he pleaded guilty in 
the two prior felony proceedings. State v. Lopez, 84 N.M. 600, 506 P.2d 344 (Ct. App. 
1973).  

Absent a showing of prejudice, complaint of absence of counsel during interrogation by 
authorities and at preliminary hearing is waived by guilty plea. State v. Archie, 78 N.M. 
443, 432 P.2d 408 (1967).  

The right to representation at the preliminary hearing is waived upon entering a plea in 
district court when represented by counsel. State v. Sisk, 79 N.M. 167, 441 P.2d 207 
(1968).  

Failure to assign counsel prior to preliminary examination of an indigent defendant in a 
noncapital case is not ground for vacating a conviction or sentence based upon a plea 
of guilty, at least without a showing that prejudice resulted therefrom. Sanders v. Cox, 



 

 

74 N.M. 524, 395 P.2d 353 (1964), cert. denied, 379 U.S. 978, 85 S. Ct. 680, 13 L. Ed. 
2d 569 (1965).  

Representation of juvenile by counsel at or during the preliminary investigation can be 
waived, if this is done knowingly and intelligently. Further, waiver is accomplished when, 
upon arraignment with counsel in district court, no objection is made to the failure to be 
represented by counsel during the juvenile court investigation. Neller v. State, 79 N.M. 
528, 445 P.2d 949 (1968).  

If, at the time of arraignment, complaint had been made that counsel had not been 
provided in juvenile court, it would possibly have been error for the district court to 
refuse to remand to the juvenile court for a proper hearing. But if no objection is voiced, 
no reason can be advanced to hold there was no waiver of such defect in juvenile court 
when it is clear that the same shortcoming in the preliminary hearing was effectively 
waived. Neller v. State, 79 N.M. 528, 445 P.2d 949 (1968), commented on in 9 Nat. 
Resources J. 310 (1969).  

Where juvenile petitioner received all benefits to which he would have been entitled as 
an adult, his voluntary plea of guilty after consulting counsel, and no showing of 
prejudice being made, amounted to a waiver of prior failure to provide counsel at a 
preliminary hearing. Neller v. State, 79 N.M. 528, 445 P.2d 949 (1969), commented on 
in 9 Nat. Resources J. 310 (1969).  

The right to counsel at the preliminary hearing or arraignment in the district court can be 
competently and intelligently waived and in doing so the constitutional rights of the 
accused will not be abridged. State v. Cisneros, 77 N.M. 361, 423 P.2d 45 (1967).  

The entry of a plea in the district court after intelligent waiver of counsel, or when 
represented by competent counsel, served as a waiver of any defects in the preliminary 
hearing, including failure to advise of right or to provide counsel. State v. Blackwell, 76 
N.M. 445, 415 P.2d 563 (1966).  

Driving while intoxicated. - An accused has no right to a preliminary hearing on a 
misdemeanor charge of driving while intoxicated. State v. Greyeyes, 105 N.M. 549, 734 
P.2d 789 (Ct. App. 1987).  

Waiver of preliminary examination. - A defendant who enters plea on arraignment 
without raising his objection waives right to a preliminary examination. State v. 
Gallegos, 46 N.M. 387, 129 P.2d 634 (1942).  

In case where accused, when brought before examining magistrate, was told that he 
was entitled to have counsel represent him, that he was entitled to a continuance if he 
desired, and that it was not necessary for him to plead, but after being so advised 
accused stated that he was ready to plead, and pleaded guilty, he expressly waived a 
preliminary examination. State v. Alaniz, 55 N.M. 312, 232 P.2d 982 (1951).  



 

 

Defendant, by his voluntary plea of guilty to the charge on which he was convicted and 
sentenced, waived his rights to a preliminary hearing with representation by counsel. 
State v. Marquez, 79 N.M. 6, 438 P.2d 890 (1968).  

Objection that preliminary examination has not been waived must be raised before plea. 
State v. Vigil, 33 N.M. 365, 266 P. 920 (1928).  

The trial court did not err in putting appellant to trial upon an information filed prior to the 
preliminary examination since, although no person shall be held on information without 
having had or waived a preliminary examination, appellant not only was accorded a 
hearing but waived this right by his plea. State v. Bailey, 62 N.M. 111, 305 P.2d 725 
(1956).  

The entry of a plea after intelligent waiver of counsel or when represented by competent 
counsel serves as a waiver of the right to a preliminary examination. State v. Darrah, 76 
N.M. 671, 417 P.2d 805 (1966).  

Where defendant enters a plea of guilty, he waives his right to a preliminary 
examination. State v. Darrah, 76 N.M. 671, 417 P.2d 805 (1966).  

A plea of guilty or not guilty to an information filed in a district court, in which case no 
preliminary hearing has been held, constitutes a waiver of the constitutional right to a 
preliminary examination. Silva v. Cox, 351 F.2d 61 (10th Cir. 1965), cert. denied, 383 
U.S. 919, 86 S. Ct. 915, 15 L. Ed. 2d 673 (1966).  

The state constitutional guarantee of a preliminary hearing may be waived before a 
magistrate if the accused acknowledges his guilt of the offense charged. Silva v. Cox, 
351 F.2d 61 (10th Cir. 1965), cert. denied, 383 U.S. 919, 86 S. Ct. 915, 15 L. Ed. 2d 
673 (1966).  

A defendant waives his right to a preliminary hearing when he competently, 
understandingly and voluntarily pleads to a charge, without asserting the absence of a 
preliminary hearing. Guerra v. Rodriguez, 372 F.2d 472 (10th Cir. 1967).  

Defendant waived his right to a preliminary examination when he competently, 
understandingly and voluntarily pled to an information, without challenging the 
information on the ground that he had not been accorded a valid preliminary 
examination. Cranford v. Rodriguez, 373 F.2d 22 (10th Cir. 1967).  

A defendant waives his right to a preliminary examination when he competently, 
understandingly and voluntarily pleads to an information, without challenging the 
information on the ground that he had not been accorded either a preliminary 
examination or a valid preliminary examination. Pearce v. Cox, 354 F.2d 884 (10th Cir. 
1965).  



 

 

Defendant was entitled to a preliminary examination, at which he would be accorded his 
constitutional rights, before being placed on trial on the information, but he waived that 
right by his plea of not guilty, entered when he was adequately represented by counsel. 
The fact that the preliminary examination proceedings were void did not render 
defendant immune from a trial on the information, since at such trial he was provided 
with competent counsel and otherwise accorded his constitutional rights. Pece v. Cox, 
354 F.2d 913 (10th Cir. 1965), cert. denied, 384 U.S. 1020, 86 S. Ct. 1984, 16 L. Ed. 2d 
1044 (1966).  

Defendant may be charged by information in the state district court, notwithstanding he 
either has not had a preliminary examination or has not had a valid preliminary 
examination. Pearce v. Cox, 354 F.2d 884 (10th Cir. 1965).  

The question of whether a preliminary hearing was competently waived is one of fact 
and cannot be established by the mere written waiver executed without the advice of 
counsel. The competency of such a waiver can only be determined after a hearing 
thereon. State v. Vega, 78 N.M. 525, 433 P.2d 504 (1967).  

There is nothing in either the due process clause, nor in any decision which requires a 
remand to the magistrate's court, to permit an accused thereto waive his right to have a 
preliminary examination represented by counsel, rather than to waive the right in the 
district court to be so remanded. State v. Vaughn, 74 N.M. 365, 393 P.2d 711 (1964).  

Where defendant's defense may have been prejudiced by the failure to grant a 
preliminary examination and when its absence was timely called to the court's attention, 
entry of a plea upon arraignment in the district court did not operate as a waiver of 
defendant's right to the preliminary examination. State v. Vega, 78 N.M. 525, 433 P.2d 
504 (1967).  

IV. GRAND JURY.  

For history of institution of grand jury, see Buzbee v. Donnelly, 96 N.M. 692, 634 
P.2d 1244 (1981).  

Number of grand jurors. - The amendment to this article which took effect January 1, 
1925, changing the number of grand jurors necessary to find an indictment, did not 
infringe any substantial or constitutional guaranty and was not ex post facto in applying 
to offenses committed prior to its adoption. State v. Kavanaugh, 32 N.M. 404, 258 P. 
209 (1927).  

A grand jury composed of more than 12 members is not a grand jury under the state 
constitution, and an indictment returned by that body is void and ineffective. State v. 
Garcia, 61 N.M. 404, 301 P.2d 337 (1956).  



 

 

Method of convening. - A grand jury may be convened either upon a taxpayer's 
petition or by an order of the district judge. State v. Mosley, 75 N.M. 348, 404 P.2d 304 
(1965).  

Specific areas of inquiry established by statute. - In New Mexico, a grand jury may 
not lawfully inquire into any matter whatsoever. Specific areas of inquiry by a grand jury 
are established by statute. 1982 Op. Att'y Gen. No. 82-14.  

Residence as qualification for grand jury service is question of fact. State v. 
Watkins, 92 N.M. 470, 590 P.2d 169 (Ct. App. 1979).  

Residence for jury service similar to voting residence. - There is a similarity 
between residence for the purpose of voting and residence for the purpose of serving as 
a juror. State v. Watkins, 92 N.M. 470, 590 P.2d 169 (Ct. App. 1979).  

Residency not destroyed by temporary absence. - The temporary absence of a 
person from the county of his residence, without the intention of abandoning that 
residence, will not destroy that person's qualification to serve as a grand juror. State v. 
Watkins, 92 N.M. 470, 590 P.2d 169 (Ct. App. 1979).  

Effect of attack on eligibility of grand juror. - An attack on the eligibility of one grand 
juror does not raise an issue as to the jurisdiction of the court, but goes only to the 
procedural requirements for returning an indictment. State v. Velasquez, 99 N.M. 109, 
654 P.2d 562 (Ct. App.), cert. denied, 99 N.M. 160, 655 P.2d 160 (1982).  

V. PERSONAL APPEARANCE.  

Private conversation between judge and individual juror not reversible error. - No 
reversible error exists where the judge confers with prospective individual jurors without 
the presence of defendant or defense counsel when the conversation was invited by 
defense counsel and did not prejudice defendant. State v. Henry, 101 N.M. 277, 681 
P.2d 62 (Ct. App. 1984).  

Post-conviction relief. - Under Rule 93, N.M.R. Civ. P. (see now Rule 5-802 SCRA 
1986) (only applied to post-conviction motions made prior to September 1, 1975), a 
court could hear and determine a post-conviction motion without the presence of the 
prisoner. To do so was not a denial of the constitutional right "to appear and defend" in 
criminal proceedings because prior to enactment of Rules of Criminal Procedure, post-
conviction proceedings were civil, not criminal. State v. Hibbs, 82 N.M. 722, 487 P.2d 
150 (Ct. App. 1971).  

Where the motion for post-conviction relief is completely groundless, the trial court may 
determine the motion without the presence of defendant. State v. Sanchez, 78 N.M. 25, 
420 P.2d 786 (Ct. App. 1966).  

VI. REPRESENTATION BY COUNSEL.  



 

 

A. RIGHT TO COUNSEL.  

Cross-references. - For cases dealing with counsel representation at preliminary 
examinations specifically, see analysis line III above.  

Representation at critical stage of proceeding. - Defendant is entitled to be 
represented by counsel at every critical stage of the proceeding. Pearce v. Cox, 354 
F.2d 884 (10th Cir. 1965).  

Right to counsel at a lineup is essential to due process. State v. Garcia, 80 N.M. 21, 
450 P.2d 621 (1969).  

Right to counsel during custodial interview. - Defendant had a right to have counsel 
present at the time of statement made during interview while defendant was in custody. 
State v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled on other grounds, 
State v. Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. App. 1973).  

Right to assistance of counsel applies to both trial and appeal. State v. Lewis, 104 
N.M. 218, 719 P.2d 445 (Ct. App. 1986).  

Imprisonment contingent on assistance. - The sixth amendment to the United States 
constitution and this section guarantee the assistance of counsel to an accused. Courts 
have interpreted these provisions as requiring that no indigent criminal, whether 
accused of a felony or misdemeanor, may be sentenced to a term of imprisonment 
unless the state has afforded the accused the right to assistance of appointed counsel. 
1987 Op. Att'y Gen. No. 87-43.  

Right while under D.U.I. custodial arrest. - A person issued a citation and placed 
under custodial arrest for driving while under the influence of intoxicating liquor does not 
have a constitutional right to counsel immediately following a breath alcohol test since it 
did not amount to initiation of judicial criminal proceedings or prosecutorial commitment, 
nor was the period following administration of the test a critical stage. State v. Sandoval, 
101 N.M. 399, 683 P.2d 516 (Ct. App. 1984).  

Right to counsel at arraignment. - A defendant has a constitutional right to counsel in 
criminal proceedings and thus has a constitutional right to be represented by counsel at 
his arraignment. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81 
N.M. 506, 469 P.2d 151 (1970).  

Hearing for suspension of jail sentence. - Where petitioner had no counsel at hearing 
where the suspension of jail sentence was revoked and he was ordered committed, 
where he was not advised of his right to have counsel appointed if he desired and was 
indigent, and where there was no intelligent waiver of that right, there was a denial of 
his constitutional rights. Blea v. Cox, 75 N.M. 265, 403 P.2d 701 (1965), overruled on 
other grounds, State v. Mendoza, 91 N.M. 688, 579 P.2d 1255 (1978).  



 

 

Right to court-appointed counsel. - Absent competent and intelligent waiver, a 
person charged with crime in a state court who is a pauper and unable to employ 
counsel is entitled to have an attorney appointed to defend him. State v. Dalrymple, 75 
N.M. 514, 407 P.2d 356 (1965).  

When the offense with which the defendant is charged is punishable by imprisonment in 
the penitentiary, the court is required to assign counsel if the prisoner has not the 
financial means to procure counsel. State v. Anaya, 76 N.M. 572, 417 P.2d 58 (1966).  

No indigent criminal defendant may be sentenced to a term of imprisonment unless the 
state has afforded him the right to assistance of appointed counsel in his defense. 1981 
Op. Att'y Gen. No. 81-4.  

Showing of indigency is prerequisite to the right of court-appointed counsel. 
State v. Powers, 75 N.M. 141, 401 P.2d 775 (1965).  

It is not necessary for indigent defendant to request the appointment of counsel in 
order to preserve his right to counsel. Pearce v. Cox, 354 F.2d 884 (10th Cir. 1965).  

Determination of indigency. - The limited determination of indigency for purposes of 
right to court-appointed counsel under the standard of pauperism does not conform to 
constitutional mandate. Anaya v. Baker, 427 F.2d 73 (10th Cir. 1970).  

No right to appointment of particular counsel. - An indigent defendant may not 
compel the court to appoint such counsel as defendant may choose. Such appointment 
lies within the sound discretion of the trial court. State v. Salazar, 81 N.M. 512, 469 P.2d 
157 (Ct. App. 1970).  

Defendant is not entitled as matter of right to participate as cocounsel in his own 
defense with his court-appointed counsel. State v. Martinez, 95 N.M. 421, 622 P.2d 
1041 (1981).  

Standby counsel. - Even when standby counsel is appointed, the trial court must 
ensure that defendant is aware of the hazards and disadvantages of self-representation. 
Although appointment of standby counsel is preferred, the presence of advisory counsel 
in the courtroom does not, by itself, relieve the trial court of its duty to ensure that 
defendant's waiver is made knowingly and intelligently. State v. Castillo, 110 N.M. 54, 
791 P.2d 808 (Ct. App. 1990).  

A knowing and voluntary waiver of counsel was not established, where the trial court, 
without further inquiry of defendant concerning whether he in fact desired to proceed 
pro se, informed the jury that defendant had fired his public defender and would be 
representing himself, and then instructed the trial attorney to remain at counsel table as 
standby counsel. State v. Castillo, 110 N.M. 54, 791 P.2d 808 (Ct. App. 1990).  



 

 

Refusal to permit counsel to argue point. - On charge that buyer under conditional 
sales contract unlawfully obtained possession of automobile valued at more than $100, 
refusal to permit accused's counsel to argue whether such value had been established 
by evidence violated accused's constitutional right to representation by counsel and 
statutory right to be heard before jury by an attorney. State v. Shedoudy, 45 N.M. 516, 
118 P.2d 280 (1941).  

No right to counsel when motion groundless. - Where the motion for post-conviction 
relief is completely groundless, the trial court need not appoint counsel to represent 
defendant in connection with the motion. State v. Sanchez, 78 N.M. 25, 420 P.2d 786 
(Ct. App. 1966).  

Or unless substantial issue raised. - Counsel was not required to be appointed to 
represent defendant in connection with his post-conviction motion until a factual basis 
was alleged which raised a substantial issue. State v. Barefield, 80 N.M. 265, 454 P.2d 
279 (Ct. App. 1969).  

Determination of whether right has been denied. - The obligation of the state court 
trial judge to fully safeguard the right to counsel has been stated many times by the 
United States supreme court. That court has stated that no hard and fast rule may be 
promulgated whereby it can be determined that a defendant's constitutional right to due 
process of law has been infringed. Rather, this determination must turn on the particular 
facts of each case, the circumstances present, which shall include consideration of the 
background, training, experience and conduct of the defendant. State v. Coates, 78 
N.M. 366, 431 P.2d 744 (1967).  

Denial of right does not invalidate subsequent proceedings. - Where for six days 
after his arrest defendant was interrogated from time to time by officials but gave no 
statement and was not allowed to retain or consult with an attorney, defendant was 
denied his constitutional right to counsel during the first six days after his arrest. 
However, the denial of a naked constitutional right does not invalidate all subsequent 
proceedings nor necessarily prevent an accused from acting voluntarily in such 
proceedings, and where defendant subsequently retained counsel and pleaded guilty 
upon his advice, the plea was held to be voluntarily given. Murillo v. Cox, 360 F.2d 29 
(10th Cir. 1966).  

Failure to advise defendant of right to counsel. - Where failure of the police to 
advise the petitioner of his right to counsel or of his right to remain silent prior to 
interrogation of him was not shown to have been prejudicial to him at the trial, and no 
statement was in fact made nor was any testimony offered at the trial concerning any 
statement asserted to have been made by him, and there was nothing to indicate that 
the officers may have obtained evidence of any nature as a result of petitioner's 
statements, then the denial of a naked constitutional right does not invalidate all 
subsequent proceedings. State v. Selgado, 78 N.M. 165, 429 P.2d 363 (1967).  



 

 

It is always open to an accused to subjectively deny that he understood the 
precautionary warning and advice with respect to his right to remain silent and to 
assistance of counsel, and when the issue is raised in an admissibility hearing it is for 
the court to objectively determine whether in the circumstances of the case the words 
were sufficient to convey the required warning. State v. Ramirez, 89 N.M. 635, 556 P.2d 
43 (Ct. App. 1976).  

Failure to object to lack of counsel. - Where defendant, with counsel, proceeded to 
trial without raising the issue of lack of counsel at arraignment or failure of the trial judge 
to advise defendant of his right to counsel, defendant waived the claimed error. Under 
such circumstances, court of appeals was not presuming waiver from a silent record, 
because the waiver appeared affirmatively. State v. Torres, 81 N.M. 521, 469 P.2d 166 
(Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 (1970).  

Failure to object constitutes waiver of defects in proceedings. - Appellant could not 
complain of deprivation of constitutional rights when he was provided with competent 
counsel in the district court before arraignment, was allowed to preserve his right to 
object to any prior denial of rights, and then went to trial without raising the issue of prior 
failure to provide counsel. By so proceeding, he effectively waived his right to object to 
prior defects in the proceedings. State v. Blackwell, 76 N.M. 445, 415 P.2d 563 (1966).  

Vacillation by defendant may constitute waiver. - When an indigent defendant 
vacillates as to whether he desires to act pro se or have the services of court-appointed 
counsel, his vacillation may constitute a waiver of his right to self-representation. State 
v. Lewis, 104 N.M. 677, 726 P.2d 354 (Ct. App. 1986).  

Effect of guilty plea. - By pleading guilty the defendant admits the acts well pleaded in 
the charge, waives all defenses other than that the indictment or information charges no 
offense, and waives the right to trial and the incidents thereof, and the constitutional 
guarantees with respect to the conduct of criminal prosecutions, including right to jury 
trial, right to counsel subsequent to guilty plea and right to remain silent. State v. 
Daniels, 78 N.M. 768, 438 P.2d 512 (1968).  

Defendant, who voluntarily pleaded guilty, was not entitled to a post-conviction hearing 
under Rule 93, N.M.R. Civ. P. (see now Rule 5-802 SCRA 1986) (only applied to post-
conviction motions before September 1, 1975), for the purpose of determining whether 
or not the state obtained evidence, which warranted the filing of the complaint, as a 
result of a claimed questioning of him contrary to his constitutional rights to remain silent 
and to the aid of counsel. State v. Brewster, 78 N.M. 760, 438 P.2d 170 (1968).  

Where no prejudice results from failure to assign counsel. - Failure to assign 
counsel to represent defendant before the magistrate or at his arraignment did not 
abridge defendant's constitutional rights where no prejudice was shown. Gantar v. Cox, 
74 N.M. 526, 395 P.2d 354 (1964).  



 

 

The absence of counsel at arraignment, the lack of a specific waiver by defendant, or 
the failure of the judge to specifically advise the defendant of his right to have appointed 
counsel at the arraignment does not amount to reversible error absent a showing of 
prejudice. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 
506, 469 P.2d 151 (1970).  

Where there was no evidence that the circumstances surrounding the arrest, the fact 
that the defendant had been in jail overnight without arraignment or the fact that he had 
no lawyer, in any way rendered his statement involuntary and as the trial court ruled, as 
a matter of law, that the confession was voluntary before submitting it to the jury under 
proper instructions requiring the jury to consider any questions concerning whether it 
was voluntary, defendant's constitutional rights were not abridged. State v. James, 83 
N.M. 263, 490 P.2d 1236 (Ct. App. 1971), overruled on other grounds, State v. 
Victorian, 84 N.M. 491, 505 P.2d 436 (1973).  

Where defendant was given a hearing to ascertain if his confession was in fact 
involuntary on his Rule 93, N.M.R. Civ. P. (see now Rule 5-802 SCRA 1986) motion 
(only applied to post-conviction proceedings prior to September 1, 1975) and the trial 
court found the statement or confession was voluntary, the fact that he was not 
furnished counsel prior to giving the statement is not a basis for setting aside his 
conviction. Burton v. State, 82 N.M. 328, 481 P.2d 407 (1971).  

Reference in testimony to exercise of right to counsel. - Defendant's argument that 
if the exercise of defendant's right to counsel lacked significant probative value any 
reference to the exercise of the right had an intolerable prejudicial impact requiring 
reversal was without merit since the relevant question is whether the particular 
defendant has been harmed by the state's use of the fact that he engaged in 
constitutionally protected conduct, not whether, for the particular defendant or for 
persons generally, the state's reference to such activity has burdened or will burden the 
exercise of the constitutional right. State v. McGill, 89 N.M. 631, 556 P.2d 39 (Ct. App. 
1976).  

Where the state elicited the fact that defendant engaged in constitutionally protected 
conduct (having a lawyer present at a lineup) only to show the fairness of the lineup 
procedure, defendant was not harmed by testimony that defendant had a right to 
counsel, and the trial court properly denied his motion for a mistrial. State v. McGill, 89 
N.M. 631, 556 P.2d 39 (Ct. App. 1976).  

Statement admissible though advice to right of counsel not given. - Trial court did 
not err in allowing admission of evidence of incriminating statement voluntarily made by 
defendant after he was arrested and released on bond, but was no longer in custody or 
being questioned, and where such statement was obtained neither surreptitiously nor by 
threat or promise, without prior showing of evidence that at the time of the claimed 
admission the defendant had been fully advised of his right to advice of legal counsel 
and his right not to be compelled to testify against himself. State v. James, 76 N.M. 376, 
415 P.2d 350 (1966).  



 

 

Waiver of right to counsel. - Where officer knew that defendant had counsel and 
interviewed defendant without giving counsel an opportunity to be present, the officer's 
conduct was disapproved, but that did not make defendant's statement inadmissible if 
he intelligently waived the right to have counsel present. State v. Lewis, 80 N.M. 274, 
454 P.2d 360 (Ct. App. 1969), overruled on other grounds, State v. Nemrod, 85 N.M. 
118, 509 P.2d 885 (Ct. App. 1973).  

Where a defendant, old enough to act intelligently, dismissed his attorney following 
advice from relatives and friends and thereafter entered a plea of guilty, fact that he was 
disappointed in severity of his sentence was insufficient for setting it aside. State v. 
Garcia, 47 N.M. 319, 142 P.2d 552 (1943).  

Defendant charged with murder who had competent legal assistance from time shortly 
following his arrest until a day or two before sentence, when he discharged counsel, 
was not denied due process when shortly thereafter he withdrew his plea of not guilty 
and pleaded guilty to second-degree murder. State v. Garcia, 47 N.M. 319, 142 P.2d 
552 (1943).  

It may be assumed that a defendant, who had assistance of counsel for three months 
prior to pleading guilty to second-degree murder, knew of his constitutional right to 
counsel and had been advised concerning other important rights and details concerning 
his defense. State v. Garcia, 47 N.M. 319, 142 P.2d 552 (1943).  

The exercise of the right to assistance of counsel is subject to the necessities of sound 
judicial administration; and the right may be waived if the defendant knows what he is 
doing and his choice is made with eyes open. Where defendant consistently asked for 
continuances and fired one counsel after another, the defendant had a full 
understanding of his right to counsel and deliberately discharged both his appointed 
counsel and his retained counsel with his eyes wide open. The right to counsel may not 
be used to play "a cat and mouse game" with the court, and by his actions the 
defendant waived his right to counsel. Leino v. United States, 338 F.2d 154 (10th Cir. 
1964).  

Where defendant voluntarily and knowingly waived his right to the aid of counsel at the 
time he made and signed the confession, and there is no evidence in the record from 
which it can be said that defendant was illiterate, inexperienced or otherwise not of 
normal intelligence, nor that his will was overborne in any respect by the officers, and he 
was adequately warned, the conclusion that he was fully aware of his right to aid of 
counsel and waived the right is clearly supportable. State v. Lopez, 80 N.M. 130, 452 
P.2d 199 (Ct. App. 1969).  

Accused may waive right to counsel provided that he has competent and intelligent 
knowledge as to his right. State v. Garcia, 47 N.M. 319, 142 P.2d 552 (1943).  

Advising a defendant of technical defenses which, as a layman, he could not reasonably 
be expected to understand would contribute nothing in arriving at an intelligent and 



 

 

understanding waiver of his right to counsel. State v. Coates, 78 N.M. 366, 431 P.2d 
744 (1967).  

Failure of district judge to explain any possible defenses to criminal charges does not 
preclude a valid waiver of right to counsel. State v. Gilbert, 78 N.M. 437, 432 P.2d 402 
(1967).  

Defendant's understanding of the advice concerning appointment of counsel is an item 
to be considered on the issue of waiver of those rights, but that understanding is to be 
considered with all the other evidence on the question. State v. Burk, 82 N.M. 466, 483 
P.2d 940 (Ct. App.), cert. denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971).  

Court's obligation to make sure that the waiver of right to counsel is valid, and is 
predicated upon a meaningful decision of the accused, does not require any particular 
ritual or form of questioning. State v. Gilbert, 78 N.M. 437, 432 P.2d 402 (1967).  

No hard and fast rule can be laid down as to what must be stated in each case in order 
to adequately explain an accused's rights before permitting him to waive counsel. Each 
case must be decided on its own peculiar facts which shall include consideration of the 
background, education, training, experience and conduct of the accused and should 
proceed as long and as thoroughly as the circumstances demand. State v. Montler, 85 
N.M. 60, 509 P.2d 252 (1973).  

The trial judge, to assure that a defendant's waiver of counsel is intelligently and 
understandingly made, must investigate to the end that there can be no question about 
the waiver, which should include an explanation of the charge, the punishment provided 
by law, any possible defenses to the charge or circumstances in mitigation thereof and 
explain all other facts of the case essential for the accused to have a complete 
understanding. Cranford v. Rodriguez, 373 F.2d 22 (10th Cir. 1967).  

When a defendant expressly waives his right to counsel, he is not entitled to claim that 
he was denied the right. State v. Gillihan, 85 N.M. 514, 514 P.2d 33 (1973).  

Burden of establishing waiver of right to counsel. - Claims that the state's burden of 
establishing a waiver of right to counsel is not met where there is a conflict in the 
evidence is not the law, since it is for the trial court to weigh the evidentiary conflicts. 
State v. Briggs, 81 N.M. 581, 469 P.2d 730 (Ct. App. 1970).  

Where upon the first interview defendant expressly declined to make any statement, 
then a second or further interview was not barred, but there was imposed upon the 
prosecution a "heavy burden" to establish that defendant knowingly and intelligently 
waived his privilege against self-incrimination and his right to the aid of counsel. State v. 
Lopez, 80 N.M. 130, 452 P.2d 199 (Ct. App. 1969).  



 

 

Defendant will not be presumed to have waived right to counsel at arraignment if 
the record is silent as to waiver. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), 
cert. denied, 81 N.M. 506, 469 P.2d 151 (1970).  

Burden on defendant to show that waiver not effective. - The burden is upon 
appellant to show that his waiver of right to counsel was not intelligently and 
understandingly made. State v. Gonzales, 77 N.M. 583, 425 P.2d 810 (1967).  

Where the accused is found to have expressly waived counsel, the burden falls upon 
him, in a later federal habeas corpus proceeding, to show by a preponderance of the 
evidence that his acquiescence was not sufficiently understandingly and intelligently 
made to amount to an effective waiver. Bortmess v. Rodriguez, 375 F.2d 113 (10th Cir. 
1967).  

Inadvertent or accidental out-of-court identification was not illegal and inadmissible 
even though defendant, at that time, was without an attorney, was not advised of his 
right to an attorney and did not waive this right. State v. Samora, 83 N.M. 222, 490 P.2d 
480 (Ct. App. 1971).  

B. EFFECTIVE REPRESENTATION.  

Compiler's notes. - State v. Orona, 97 N.M. 232, 638 P.2d 1077 (1982), provided that 
any New Mexico cases which strictly applied the "sham and mockery" standard for 
effective representation were overruled insofar as they were inconsistent with that 
opinion. State v. Wilson, 109 N.M. 541, 787 P.2d 821 (1990).  

Counsel must be given a wide latitude in his representation of his client. State v. 
Helker, 88 N.M. 650, 545 P.2d 1028 (Ct. App. 1975), cert. denied, 89 N.M. 5, 546 P.2d 
70, cert. denied, 429 U.S. 836, 97 S. Ct. 103, 50 L. Ed. 2d 102 (1976).  

Reviewing court will not second guess counsel. - On questions of whether counsel 
effectively represented his client, reviewing court will not attempt to second guess trial 
counsel on appeal. State v. Helker, 88 N.M. 650, 545 P.2d 1028 (Ct. App. 1975), cert. 
denied, 89 N.M. 5, 546 P.2d 70, cert. denied, 429 U.S. 836, 97 S. Ct. 103, 50 L. Ed. 2d 
102 (1976).  

Representation to which defendant is entitled is something more than a pro forma 
appearance. State v. Dalrymple, 75 N.M. 514, 407 P.2d 356 (1965).  

Sham, farce or mockery of justice need not be shown. - The "sham and mockery" 
standard is rejected in favor of the "reasonably competent" test. State v. Orona, 97 N.M. 
232, 638 P.2d 1077 (1982).  

"Reasonably competent" test. - The sixth amendment demands that defense counsel 
exercise the skill, judgment and diligence of a reasonably competent defense attorney. 
State v. Orona, 97 N.M. 232, 638 P.2d 1077 (1982).  



 

 

In considering a claim of ineffective assistance, the performance inquiry must be 
whether counsel's assistance was reasonable considering all the circumstances. State 
v. Dean, 105 N.M. 5, 727 P.2d 944 (Ct. App. 1986).  

Adoption of this new standard does not represent a departure from case law in this 
state but merely formalizes a trend found in assistance of counsel cases over the last 
several years. State v. Orona, 97 N.M. 232, 638 P.2d 1077 (1982).  

Even though courts have articulated the "sham and mockery" test, they have been in 
fact applying the more stringent "reasonably competent" test, and formal adoption of 
this standard represents only a change in name. State v. Orona, 97 N.M. 232, 638 P.2d 
1077 (1982).  

Court decides whether counsel to be discharged. - Whether the dissatisfaction of an 
indigent accused with his court-appointed counsel warrants discharge of that counsel 
and appointment of new counsel is for the trial court, in its discretion, to decide. State v. 
Salazar, 81 N.M. 512, 469 P.2d 157 (Ct. App. 1970).  

Burden of sustaining charge of inadequate representation rests upon defendant. 
State v. Ranne, 80 N.M. 188, 453 P.2d 209 (Ct. App. 1969).  

Where appellant attributed his conviction to the incompetence of his court-appointed 
counsel, the burden of sustaining this charge was on the appellant. State v. Hudman, 78 
N.M. 370, 431 P.2d 748 (1967).  

Burden of showing prejudice from defective performance. - Even if counsel's 
performance was constitutionally defective, the defendant must still affirmatively prove 
prejudice. In other words, the defendant must show that there is a reasonable 
probability that, but for counsel's unprofessional errors, the result of the proceeding 
would have been different. A reasonable probability is a probability sufficient to 
undermine confidence in the outcome. State v. Brazeal, 109 N.M. 752, 790 P.2d 1033 
(Ct. App. 1990).  

Where defendant's assertions as to competency of counsel are conclusions, they 
fall far short of raising an issue that the trial was a mockery of justice, a sham or a farce. 
Pavlich v. State, 79 N.M. 473, 444 P.2d 984 (1968).  

A claim of "failing to properly represent" is too general to raise an issue as to 
incompetency of counsel. State v. Follis, 81 N.M. 690, 472 P.2d 655 (Ct. App. 1970).  

Claim that defendant's counsel was grossly incompetent is too vague to provide a 
basis for relief. Barela v. State, 81 N.M. 433, 467 P.2d 1005 (Ct. App. 1970).  

Defendant's statement, "I don't believe my lawyer did his level best to win the 
case," raised no issue as to whether the proceedings leading to defendant's conviction 



 

 

were a sham, farce or mockery, and thus presented no issue for review. State v. Ford, 
81 N.M. 556, 469 P.2d 535 (Ct. App. 1970).  

Bad tactics, ineffectiveness, etc., do not amount to incompetency. - If in fact the 
trial attorney, by introducing the portion of the transcript, used bad tactics or improvident 
strategy, this did not amount to incompetency or ineffective assistance of counsel. State 
v. Garcia, 85 N.M. 460, 513 P.2d 394 (1973).  

Bad tactics and improvident strategy do not necessarily amount to ineffective assistance 
of counsel. State v. Hines, 78 N.M. 471, 432 P.2d 827 (1967).  

Bad tactics and improvident strategy do not necessarily amount to ineffective assistance 
of counsel, and defendant is denied effective assistance of counsel only where the trial 
considered as a whole was a mockery of justice, a sham or farce. State v. Ranne, 80 
N.M. 188, 453 P.2d 209 (Ct. App. 1969).  

Ineffectiveness of counsel is not established just because a case is lost. Neither is it 
established when there is a showing of improvident strategy, bad tactics, mistake, 
carelessness or inexperience on the part of counsel. State v. Chacon, 80 N.M. 799, 461 
P.2d 932 (Ct. App. 1969); State v. Baca, 80 N.M. 488, 458 P.2d 92 (Ct. App. 1969).  

Where, with knowledge of the inadmissibility, no objection was made to evidence 
concerning the polygraph test and the results, this was seen as a trial tactic which, in 
hindsight, was unsuccessful and not as a failure of the trial court to protect defendant's 
rights, a denial of a fair trial, or a denial of due process. The admission of the evidence 
which could have been excluded was the decision of defendant and his counsel. State 
v. Chavez, 80 N.M. 786, 461 P.2d 919 (Ct. App. 1969).  

Failure of attorney to advise defendant of all possible defenses is no basis for post-
conviction claim of incompetency of counsel. Burton v. State, 82 N.M. 328, 481 P.2d 
407 (1971).  

Where the trial court's finding that petitioner did not discuss with his attorney any fight 
between himself and the deceased was supported by substantial evidence, there could 
have been no obligation on or reason for the attorney to discuss with defendant the 
matter of self-defense, and petitioner could not claim any violation of any constitutional 
or other right which would make his conviction on a voluntary plea of guilty subject to 
collateral attack under Rule 93, N.M.R. Civ. P. (see now Rule 5-802 SCRA 1986); 
Burton v. State, 82 N.M. 328, 481 P.2d 407 (1971).  

Amount of time counsel spends with client. - The competence of court-appointed 
counsel at probation revocation hearings could not be determined by the amount of time 
he spent or failed to spend with the accused. Such an allegation, therefore, did not 
constitute grounds upon which relief could be granted under Rule 93, N.M.R. Civ. P. 
(see now Rule 5-802 SCRA 1986) (only applied to post-conviction motions made before 
September 1, 1975). The failure of an attorney to confer with his client, without more, 



 

 

could not establish the incompetence of that attorney. State v. Brusenhan, 78 N.M. 764, 
438 P.2d 174 (Ct. App. 1968).  

Sufficient time to prepare. - Defendant's trial counsel had adequate time to prepare for 
trial, which resulted in an adequate defense effort where counsel who represented 
defendant at trial testified in the evidentiary hearing that he was appointed prior to and 
represented appellant at his arraignment, that he conferred with defendant at length on 
several occasions, conducted other investigations, and filed a variety of motions prior to 
the trial, and that even with additional time he could not have afforded a better defense 
for defendant. Campos v. Baker, 442 F.2d 331 (10th Cir. 1971).  

Prejudice not presumed from short time for preparation. - Prejudice would not be 
presumed solely from the short time (one week) between the appointment of defense 
counsel and the trial, where, although a week was a short time to prepare for a felony 
case, it was a simple case, defense counsel was experienced, and defense counsel 
was greatly aided in preparation by the prior work on the case. State v. Brazeal, 109 
N.M. 752, 790 P.2d 1033 (Ct. App. 1990).  

Lack of preparedness due to defendant. - Defendant's claim that his right to 
"prepared" counsel was denied him by the terms the trial court attached to a 
continuance was without merit where the record showed any lack of preparedness on 
the part of defendant's counsel was due to defendant's dilatoriness. In such 
circumstances, it could not be said that the trial court abused its discretion. State v. 
Deats, 82 N.M. 711, 487 P.2d 139 (Ct. App. 1971).  

Refusal of counsel to discuss certain issues with defendant. - Defendant's plea of 
guilty could not have been freely, intelligently or knowingly given if court-appointed 
counsel did not and would not discuss any of such possible issues as police reports, 
potential defenses or relevant statutory requirements, with defendant. The items, 
considered together and in relation to the "facts" related in the police report, show 
manifest error was committed by the trial court in not permitting defendant to withdraw 
his plea of guilty. The issue is whether under the foregoing undisputed facts, defendant 
had effective assistance of counsel. State v. Kincheloe, 87 N.M. 34, 528 P.2d 893 (Ct. 
App. 1974).  

Failure to advise defendant of all possible penalties. - Where defendant's original 
attorney testified at the hearing on the motion for post-conviction relief that he had 
advised defendant of all possible penalties for the offense charged, the trial court found 
defendant had been fully advised by competent counsel as to the penalties, and this 
finding was supported by substantial evidence. The mere fact that defendant testified 
the attorney had told him the penalty would be imprisonment for a period of from three 
to 25 years, which was contrary to the attorney's testimony, did not make the attorney's 
testimony insubstantial and thereby provide a basis for post-conviction relief on grounds 
of incompetency of counsel. Burton v. State, 82 N.M. 328, 481 P.2d 407 (1971).  



 

 

Though the accused should ordinarily be advised of the maximum and minimum 
sentences which can be imposed as well as the consecutive sentence possibilities, 
failure to do so does not preclude a valid waiver of right to counsel where defendant 
clearly understood that consecutive sentences could be imposed. State v. Gilbert, 78 
N.M. 437, 432 P.2d 402 (1967).  

Fact that counsel advises defendant to plead guilty does not establish 
incompetence and does not provide a basis for post-conviction relief. State v. Montoya, 
81 N.M. 233, 465 P.2d 290 (Ct. App. 1970).  

The bare fact that counsel advised appellant to plead guilty to one count rather than to 
risk the consequences of conviction of other charges does not indicate ineffectual 
representation by counsel. The plea by the appellant may well have been most 
beneficial to him. State v. Pavlich, 80 N.M. 747, 461 P.2d 229 (1969).  

Failure to call a witness does not establish inadequacy and provides no basis for 
relief as the decision to call or not to call a witness is a matter of trial tactics and 
strategy within the control of counsel. Maimona v. State, 82 N.M. 281, 480 P.2d 171 (Ct. 
App. 1971).  

Defense counsel's failure to interview key witnesses prior to trial, to file appropriate 
motions, interpose timely and proper objections, submit appropriate instructions, and 
failure to move to exclude the hearsay statement of defendant's husband, all combined 
to deprive defendant of a fair trial. State v. Crislip, 109 N.M. 351, 785 P.2d 262 (Ct. App. 
1989).  

Failure of counsel to allege perjury. - Defendant's post-conviction claim that his 
counsel was incompetent because he failed to bring "perjury" to the attention of the trial 
judge, apart from the vagueness of the claim, was insufficient in that it is not contended 
that counsel knew of the alleged "perjury." State v. Hibbs, 82 N.M. 722, 487 P.2d 150 
(Ct. App. 1971).  

Failure of counsel to check on legality of arrest. - Post-conviction claim of 
incompetency of counsel based on defense attorney's failure to have subpoenas issued 
for witnesses and to check on the circumstances of the allegedly illegal arrest was 
insufficient to raise an issue as to incompetency of counsel. State v. Hibbs, 82 N.M. 
722, 487 P.2d 150 (Ct. App. 1971).  

Separate counsel for codefendant. - Appellant's claim of prejudice arising from the 
failure of the trial court to assign separate counsel for him was found to be lacking in 
merit because no conflict of interest is shown to exist between appellant and his 
codefendant. State v. Gutierrez, 79 N.M. 732, 449 P.2d 334 (Ct. App. 1968), cert. 
denied, 80 N.M. 33, 450 P.2d 633 (1969).  

Where defendant and codefendant were tried jointly and convicted for murder, 
defendant's assertion on motion for post-conviction relief that he was denied effective 



 

 

counsel on basis of conflict between interests of the two defendants due to fact that 
codefendant did actual killing while defendant was convicted of aiding and abetting, and 
due to variations in their confessions concerning details of the crime, was without merit 
where trial court's unattached finding was that confessions were consistent with one 
another, and that information concerning defendant in the confession of codefendant 
were cumulative only, and did not prejudice defendant. Patterson v. State, 81 N.M. 210, 
465 P.2d 93 (Ct. App. 1970).  

Joint representation of defendants is not inherent error; it is error only if there was a 
conflict of interest or if prejudice resulted. Patterson v. State, 81 N.M. 210, 465 P.2d 93 
(Ct. App. 1970).  

Conflict of interest on part of attorney. - A defendant is denied his constitutional right 
of effective assistance of counsel if his attorney represents conflicting interests without a 
disclosure of such facts and a waiver of the conflict by the defendant and when 
ineffective assistance of counsel is alleged due to conflict of interest between the 
defendant and the victim, an appellate court will assume prejudice and none need be 
shown or proved. State v. Anguilar, 87 N.M. 503, 536 P.2d 263 (Ct. App. 1975).  

Constitutional rights violated only by actual conflict of interest, not mere 
possibility. - The possibility of conflict is insufficient to impugn a criminal conviction. In 
order to demonstrate a violation of his constitutional rights, a defendant must establish 
that an actual conflict of interest adversely affected his lawyer's performance. State v. 
Robinson, 99 N.M. 674, 662 P.2d 1341, cert. denied, 464 U.S. 851, 104 S. Ct. 161, 78 
L. Ed. 2d 147 (1983); State v. Hernandez, 100 N.M. 501, 672 P.2d 1132 (1983).  

Representation of two defendants by same attorney is not per se a violation of 
constitutional guarantees of effective counsel. Only where a court requires an attorney 
to represent two codefendants whose interests are in conflict is one of the defendants' 
sixth amendment right to effective counsel denied. State v. Hernandez, 100 N.M. 501, 
672 P.2d 1132 (1983).  

Failure to advise defendant that judge could be precluded from sitting. - 
Defendant's post-conviction claim that he was denied adequate counsel because his 
attorney had failed to advise him that the judge who resentenced him could be 
precluded from sitting since that judge had been district attorney at original criminal 
proceedings was without merit where defendant was aware that the judge had been 
prosecuting attorney, had been so informed by both the judge and his attorneys, and 
had specifically consented to the judge. State v. French, 82 N.M. 209, 478 P.2d 537 
(1970).  

Special assistant attorney general acting as defense attorney. - Convicted 
defendant did receive the effective assistance of counsel in fact and did receive the 
assistance of competent counsel as a matter of law, even though defense counsel was 
engaged as a special assistant attorney general of New Mexico, where the court found 
that representation of defendant, both in pretrial proceedings and during the trial, was 



 

 

entirely adequate and professionally competent, and said that statute prohibiting any 
assistants of the attorney general from acting as defense counsel would be modified in 
special cases to avoid injustice, and that it was well within the trial court's discretion to 
refuse strict application and to treat the rule as having been modified to "avoid injustice." 
Lucero v. United States, 335 F.2d 912 (10th Cir. 1964).  

Failure to advise of right to appeal a conviction and sentence on a guilty plea, 
standing by itself, does not establish incompetency of counsel. State v. French, 82 N.M. 
209, 478 P.2d 537 (1970).  

Claim that appointed counsel was not experienced in criminal practice and 
therefore defendant was not given adequate assistance of counsel was too general. 
Where the claim was not supported by specific factual allegation, it did not provide a 
basis for post-conviction relief. State v. Hibbs, 79 N.M. 709, 448 P.2d 815 (Ct. App. 
1968).  

A failure to object does not establish ineffective counsel. State v. Chacon, 80 N.M. 
799, 461 P.2d 932 (Ct. App. 1969); State v. Rubio, 110 N.M 605, 798 P.2d 206 (Ct. 
App. 1990).  

Where lack-of-capacity defense should have been presented, but wasn't, 
conviction vacated. - Where the trial court expressly found that the facts warranted a 
determination of the defendant's competency and ability to formulate the requisite intent, 
but only part of the court's order was complied with, in view of the silence of the record 
as to the reasons why a defense of lack of capacity was not presented, the trial court 
must make a factual determination of this issue and defendant's conviction and 
sentences will be vacated pending the trial court's appointment of an expert to 
determine defendant's ability to formulate a specific intent to commit the crimes charged 
and the trial court's factual determination as to why this defense was not timely 
investigated and presented, and whether there in fact exists any valid basis on this 
issue. On remand, new counsel should be appointed to represent defendant. If the trial 
court determines, after assessing the results of the psychiatric examination of the 
defendant, that defendant's state of mind at the time of the acts charged in the 
indictment was such that a defense of lack of capacity should have been presented, 
then defendant should be accorded a new trial; otherwise, defendant's conviction and 
sentences should be reinstated. State v. Lewis, 104 N.M. 677, 726 P.2d 354 (Ct. App. 
1986).  

Counsel who moves for mistrial following juror's prejudicial comment not 
deficient. - Defense counsel's performance was not deficient where, following a juror's 
comment in open court that the defendant should not be allowed close to a gun and 
shells, the attorney moved for a mistrial (though there was no proof that there was 
sufficient evidence to justify a mistrial) rather than asking the trial court to voir dire the 
juror or excuse the juror. State v. Price, 104 N.M. 703, 726 P.2d 857 (Ct. App. 1986).  



 

 

Counsel on appeal must be active advocate, rather than a mere friend of the court 
assisting in a detached evaluation of appellant's claim. However, once counsel, in his 
professional judgment, finds a nonfrivolous issue and vigorously argues it, the federal 
constitutional right to effective assistance of counsel is satisfied. State v. Boyer, 103 
N.M. 655, 712 P.2d 1 (Ct. App. 1985).  

VII. RIGHT TO CONFRONT AND CROSS-EXAMINE WITNESSES.  

The purposes of confrontation are to secure for the accused the right of cross-
examination; the right of the accused, the court and the jury to observe the deportment 
and conduct of the witness while testifying; and the moral effect produced upon the 
witness by requiring him to testify at the trial. State v. James, 76 N.M. 376, 415 P.2d 
350 (1966); Millican v. State, 91 N.M. 792, 581 P.2d 1287 (1978); State v. Maestas, 92 
N.M. 135, 584 P.2d 182 (Ct. App. 1978).  

The right of cross-examination is a part of the constitutional right to be confronted with 
the witnesses against one. Valles v. State, 90 N.M. 347, 563 P.2d 610 (Ct. App.), cert. 
denied, 90 N.M. 637, 567 P.2d 486 (1977); State v. Sparks, 85 N.M. 429, 512 P.2d 
1265 (Ct. App. 1973).  

Right is fundamental. - It is fundamental that a person accused of crime is entitled to 
be confronted with the witnesses against him as well as the right to cross-examine said 
witnesses. State v. Holly, 79 N.M. 516, 445 P.2d 393 (Ct. App. 1968).  

There can be no question that every defendant has the right, subject to certain 
exceptions, to be confronted by the witnesses who testify against him and to cross-
examine such witnesses. State v. Trimble, 78 N.M. 346, 431 P.2d 488 (1967).  

Right of cross-examination is a valuable one which cannot be so restricted as to deprive 
party entirely of opportunity to test witness's credibility. State v. Martin, 53 N.M. 413, 
209 P.2d 525 (1949).  

Every person accused of a crime has the constitutionally protected right to face his 
accuser. State v. Martinez, 95 N.M. 445, 623 P.2d 565 (1981), overruled on other 
grounds, Fuson v. State, 105 N.M. 632, 735 P.2d 1138 (1987).  

And essential to fair trial. - The right of confrontation and cross-examination is an 
essential and fundamental requirement for the kind of fair trial which is this country's 
constitutional goal. State v. Mann, 87 N.M. 427, 535 P.2d 70 (Ct. App. 1975).  

But must be interpreted in light of existing law. - A person's constitutional right to 
face his accuser in a criminal prosecution must be interpreted in light of the law as it 
existed at the time it was adopted. State v. Martinez, 95 N.M. 445, 623 P.2d 565 (1981), 
overruled on other grounds, Fuson v. State, 105 N.M. 632, 735 P.2d 1138 (1987).  



 

 

Extent of right. - The right of confrontation extends only to the right to be confronted 
with witnesses against the accused. State v. Roybal, 107 N.M. 309, 756 P.2d 1204 (Ct. 
App. 1988).  

Infringement of the right of confrontation cannot be harmless error. It is a right so 
basic to a fair trial that its infraction can never be treated as harmless error. State v. 
Mann, 87 N.M. 427, 535 P.2d 70 (Ct. App. 1975).  

Right is equal to right against self-incrimination. - One person's right against self-
incrimination and another's right to be confronted with the witnesses against him cannot 
be balanced. Both rights stand on an equal footing, and neither is more important than 
the other. State v. Curtis, 87 N.M. 128, 529 P.2d 1249 (Ct. App. 1974).  

State has interest in rigorous cross-examination. - The state has no interest in 
denying the accused access to all evidence that can throw light on issues in the case, 
and, in particular, the state should have no interest in convicting on the testimony of 
witnesses who have not been as rigorously cross-examined and as thoroughly 
impeached as the evidence permits. Valles v. State, 90 N.M. 347, 563 P.2d 610 (Ct. 
App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  

Confrontation is right, not rule of evidence. - The right of confrontation is not a mere 
rule of evidence or procedure but a constitutional right of primary importance in the 
truth-finding process, because a more effective method of eliciting the truth than 
effective cross-examination has not yet been devised. Valles v. State, 90 N.M. 347, 563 
P.2d 610 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  

Latitude to be given cross-examiner. - Cross-examination is necessarily exploratory, 
and it is the essence of a fair trial that reasonable latitude be given the cross-examiner, 
even though he is unable to state to the court what facts a reasonable cross-
examination might develop. Prejudice ensues from a denial of the opportunity to place 
the witness in his proper setting and put the weight of his testimony and his credibility to 
a test, without which the jury cannot fairly appraise them, and to say that prejudice can 
be established only by showing that the cross-examination, if pursued, would 
necessarily have brought out facts tending to discredit the testimony in chief is to deny a 
substantial right and withdraw one of the safeguards essential to a fair trial. Valles v. 
State, 90 N.M. 347, 563 P.2d 610 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 
(1977).  

Restricted cross-examination may violate right to confront. - Trial court may not so 
restrict the cross-examination of a witness by the defendant that the defendant's right to 
confront the witnesses against him is infringed: the defense should have great latitude 
in cross-examining prosecution witnesses. Sanchez v. State, 103 N.M. 25, 702 P.2d 
345 (1985).  

Right is satisfied by opportunity to cross-examine. - The right of confrontation as 
provided by this section is satisfied if there was the opportunity to cross-examine; the 



 

 

observation of demeanor on the witness stand is a result of cross-examination but it is 
not part of the confrontation rights. State v. Tijerina, 84 N.M. 432, 504 P.2d 642 (Ct. 
App. 1972), aff'd, 86 N.M. 31, 519 P.2d 127 (1973), cert. denied, 417 U.S. 956, 94 S. 
Ct. 3085, 41 L. Ed. 2d 674 (1974).  

Where accused has once had opportunity of meeting witness face to face in a lawfully 
constituted tribunal with opportunity for cross-examination, the constitutional provision 
has been met. State v. Jackson, 30 N.M. 309, 233 P. 49 (1924).  

Right to ascertain what testimony will be. - Defendant has constitutional right to 
compulsory process to obtain witnesses in his behalf. He has also right, personally or by 
attorney, to ascertain what their testimony will be. State v. Cooley, 19 N.M. 91, 140 P. 
1111 (1914).  

Admission of statement with "indicia of reliability". - The trial court may admit, as 
substantive evidence, a statement by an accomplice who was not subject to cross-
examination where the statement bears sufficient "indicia of reliability" to satisfy 
confrontation clause concerns. State v. Earnest, 106 N.M. 411, 744 P.2d 539, cert. 
denied, 484 U.S. 924, 108 S. Ct. 284, 98 L. Ed. 2d 245 (1987).  

Indigent defendant has the right to have subpoenas served upon his witnesses by a 
sheriff without paying to that sheriff a fee for such service, or mileage expenses. 1953-
54 Op. Att'y Gen. No. 6035.  

Right applies to preliminary examination. - When the constitution grants to an 
accused the right to be confronted by the witness against him, it grants that right at all of 
the criminal proceedings, including the preliminary examination. Mascarenas v. State, 
80 N.M. 537, 458 P.2d 789 (1969).  

No right to confront witness who is not "against" defendant. - The constitutional 
guarantee of confrontation extends only to the right "to be confronted with the witnesses 
against him." Where witness was not a witness against defendant and nothing stated by 
witness to the police in any way could be construed as connecting defendant with the 
crime, trial court did not err in not allowing defendant to confront witness at trial. State v. 
Barton, 79 N.M. 70, 439 P.2d 719 (1968).  

Where defense witnesses are beyond jurisdiction of court, but state has admitted that 
they would testify to facts stated in motion for continuance, if present, overruling the 
motion is not a denial of rights under this section. State v. Nieto, 34 N.M. 232, 280 P. 
248 (1929).  

No right to cross-examine grand jury witnesses. - The constitution does not give 
defendant the right to cross-examine witnesses appearing before the grand jury. State 
v. Salazar, 81 N.M. 512, 469 P.2d 157 (Ct. App. 1970).  



 

 

Trial witness's grand jury testimony on same subject subject to cross-
examination. - Once the witness has testified at the criminal trial about that which he 
testified before the grand jury, the accused is entitled to an order permitting examination 
of that portion of the witness's grand jury testimony relating to the crime for which 
defendant is charged. The witness may be cross-examined concerning that testimony. If 
otherwise, an accused is denied the right to confront the witnesses against him. State v. 
Sparks, 85 N.M. 429, 512 P.2d 1265 (Ct. App. 1973).  

The function and importance of the constitutional right to be confronted with the 
witnesses against one and the concomitant right of cross-examination mandates 
retroactivity of the rule that once a witness has testified at the criminal trial about that 
which he testified before the grand jury, the accused is entitled to an order permitting 
examination of that portion of the witness's grand jury testimony relating to the crime for 
which defendant is charged. Valles v. State, 90 N.M. 347, 563 P.2d 610 (Ct. App.), cert. 
denied, 90 N.M. 637, 567 P.2d 486 (1977).  

Counsel, not judge, decides whether grand jury minutes helpful. - Whether there is 
or is not anything in the grand jury minutes that might be of aid to the defendant in 
cross-examination should not be determined by a court; in the adversary system, it is 
enough for judges to judge, and a determination of what may be useful to the defense 
can properly and effectively be made only by an advocate. Valles v. State, 90 N.M. 347, 
563 P.2d 610 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  

Prior testimony of witness usually inadmissible. - Unless there has been a waiver of 
the right of confrontation, or it has been shown that the witness is unavailable after due 
diligence has been used by the state to attempt to produce him at trial, admission of a 
witness's prior recorded testimony violates a defendant's right of confrontation. State v. 
Mann, 87 N.M. 427, 535 P.2d 70 (Ct. App. 1975).  

Use of prior testimony when witness unavailable at trial. - Where defendant's 
counsel cross-examined witness at the preliminary hearing, the trial court's admission 
into evidence of the transcript of the testimony of the witness taken at the preliminary 
hearing did not deny defendant's right of confrontation of witnesses where all 
reasonable attempts to locate witness had failed. State v. Mitchell, 86 N.M. 343, 524 
P.2d 206 (Ct. App. 1974).  

Where there was introduction at trial of prior testimony of a witness at the preliminary 
hearing, and that witness was not present at trial, but the record showed diligent efforts 
to locate the witness and showed defense counsel had opportunity to cross-examine 
the witness at the preliminary examination, there was no denial of the constitutional right 
to confront witnesses. State v. Hibbs, 82 N.M. 722, 487 P.2d 150 (Ct. App. 1971).  

Prior testimony found admissible. - Trial court did not err in admitting testimony given 
at the bail bond hearing, in spite of the fact that defendant did not expect that any 
testimony taken there would be used for any other purpose and therefore did not cross-
examine as fully as he might otherwise have done, since the bond hearing was 



 

 

conducted for the limited purpose of determining whether the accused should be 
admitted to bail, and in spite of the fact that the jury did not have the opportunity to 
observe witness's demeanor on the witness stand at the trial. State v. Tijerina, 84 N.M. 
432, 504 P.2d 642 (Ct. App. 1972), aff'd, 86 N.M. 31, 519 P.2d 127 (1973), cert. denied, 
417 U.S. 956, 94 S. Ct. 3085, 41 L. Ed. 2d 674 (1974).  

Deposition admitted where deponent dead but opportunity for cross-examination 
existed. - Where the trial court admitted into evidence the videotaped deposition of the 
state's eyewitness, there were reasons of "public policy" and "necessities of the case" to 
allow the admission of the deposition, including the death of the deponent, and there 
was sufficient opportunity for cross-examination at the time of the deposition so that its 
introduction did not run counter to the confrontation clause. State v. Martinez, 95 N.M. 
445, 623 P.2d 565 (1981), overruled on other grounds, Fuson v. State, 105 N.M. 632, 
735 P.2d 1138 (1987).  

Use of hearsay predisposition report to determine delinquency held 
unconstitutional. - When a predisposition report received by a judge in a juvenile 
delinquency case is composed primarily of hearsay evidence which would be clearly 
incompetent within the meaning of 32-1-31 NMSA 1978 in either of the adjudicatory 
phases of the proceedings, and it is not shown to be competent, material and relevant in 
nature, then to use such evidence to determine delinquency is constitutionally 
impermissible as a denial of the child's constitutional right to confront and cross-
examine the witnesses against him; the juvenile is entitled to a fact-finding process that 
measures up to the essentials of due process and fair treatment. John Doe v. State, 92 
N.M. 74, 582 P.2d 1287 (1978).  

Defendant was deprived of right to confront and cross-examine state's witness 
where deposition, taken for purposes of the preliminary hearing with the defense 
counsel's consent, had been recorded but the tape recorder malfunctioned and 
rendered the recording inaudible, whereupon the parties, to facilitate the preliminary 
hearing, had entered into a stipulation summarizing the deposition testimony, and 
subsequently at trial the state, unable to secure the witness' attendance because he 
had moved from the state, offered into evidence the tape recording. Millican v. State, 91 
N.M. 792, 581 P.2d 1287 (1978).  

But not where parties to hearsay statements available for cross-examination. - 
Because the victim of the crime was subject to cross-examination and all of the 
witnesses whose testimony indicated the guilt of the defendant were present and cross-
examined, the defendant's rights to due process and to confront and cross-examine 
witnesses against him were not violated when the trial court admitted into evidence 
statements made by the victim after the crime was committed to her mother, sister and 
sister-in-law. State v. Maestas, 92 N.M. 135, 584 P.2d 182 (Ct. App. 1978).  

Use of sex crime child-victim's videotape deposition held proper. - In a prosecution 
for criminal sexual contact with a minor, use of the victim's videotape deposition did not 
deny the defendant the right of confrontation: the defendant was not deprived of his 



 

 

right to fairly and fully cross-examine the child during the deposition, and the jury, which 
heard the child's testimony and viewed the child, via videotape, while she testified, had 
an adequate opportunity to observe the child's demeanor. State v. Vigil, 103 N.M. 583, 
711 P.2d 28 (Ct. App. 1985).  

Cross-examination as to prior convictions denied. - The defendant was not deprived 
of the opportunity to test the credibility of a key witness against him in violation of the 
sixth amendment where the trial court refused to allow the defense counsel to cross-
examine the witness as to prior convictions which were 25 years old. State v. Litteral, 
110 N.M. 138, 793 P.2d 268 (1990).  

Procedure regarding telephone testimony. - Any permissible use of telephone 
testimony in court proceedings would depend on the specific facts and circumstances 
involved. Assuming that such testimony is appropriate in some circumstances, the 
conclusion that a deposition witness must take an oath and testify in the presence of an 
authorized officer also would apply to any testimony that a witness gives to the court 
over the telephone. 1988 Op. Att'y Gen. No. 88-81.  

Telephone company records used for verification. - Telephone company records 
used only to verify that a telephone number given by a person who had called an 
embezzlement victim was assigned to someone named "Armijo" did not constitute a 
statement by an "accuser" within the constitutional guaranty of confrontation. State v. 
Roybal, 107 N.M. 309, 756 P.2d 1204 (Ct. App. 1988).  

Right to inspect prior statement of witness. - When a witness called to testify by the 
state in a preliminary examination has made a prior written statement concerning the 
matter about which he is called to testify, the accused is entitled to an order directing 
the prosecution to produce for inspection all statements or reports of such witness in its 
possession touching the events about which the witness will testify. Any other result 
would be to deny the accused his constitutional right to confront the witnesses against 
him and would have the same effect as though he were denied a preliminary 
examination. Mascarenas v. State, 80 N.M. 537, 458 P.2d 789 (1969).  

Reading testimony of absent witness. - In allowing the testimony of the witness to be 
read, the accused was denied his constitutional right of being confronted by the 
witnesses against him. The mere fact that the witness was absent from the jurisdiction 
of the court was not enough. The exercise of due diligence on the part of the officers, in 
an effort to secure his attendance, was essential to the admission of the testimony of 
the absent witness. State v. Bailey, 62 N.M. 111, 305 P.2d 725 (1956).  

This section guarantees to an accused in a criminal prosecution the right to be 
confronted with the witnesses against him and as early as State v. Archer, 32 N.M. 319, 
255 P. 396 (1927), it was held that it was error in the trial of a criminal case to deny an 
accused the right to cross-examine a witness concerning a prior written statement made 
by him. The denial of the right of an accused to fully cross-examine a hostile witness 



 

 

deprives him of the right guaranteed by the constitution "to be confronted with the 
witnesses against him." Mascarenas v. State, 80 N.M. 537, 458 P.2d 789 (1969).  

No right to confront victim who is not a witness. - The words, "to be confronted with 
the witnesses against him," which appear in this section should not be construed as 
being synonymous with the words, "to be confronted with his victim." A witness is one 
who testifies under oath, and the constitutional guarantee contemplates confrontation 
only by those who actually testify against the accused, or whose testimony or 
statements are in some way brought to the attention of the court and jury upon the trial. 
State v. James, 76 N.M. 376, 415 P.2d 350 (1966).  

There was no deprivation of appellant's right of confrontation by the alleged victim of his 
crime as guaranteed by this section, where at no time did appellant seek a continuance 
based on the absence of evidence, where he made no statement as to what evidence 
he believed might be developed from the victim, if called as a witness, where at no time 
did he indicate that he desired to call the victim as a witness, and where the victim was 
not called as a witness, nor was one word of his testimony even offered by the state by 
way of deposition, prior testimony or otherwise. State v. James, 76 N.M. 376, 415 P.2d 
350 (1966).  

The right of confrontation does not embrace a situation where no prior testimony, 
statement or utterance of any kind by the victim was brought to the attention of the jury, 
and none was offered by the state. State v. James, 76 N.M. 376, 415 P.2d 350 (1966).  

Admission of a coconspirator's testimony may constitute a technical violation of the 
accused's right to confront and cross-examine the witnesses against him, but such 
admission does not require a reversal of conviction if it constituted error harmless 
beyond a reasonable doubt. Admission of such statements was harmless beyond a 
reasonable doubt where the properly admitted evidence of guilt was overwhelming, and 
the prejudicial effect of the codefendants' statements was insignificant by comparison. 
State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976).  

Cross-examination of defendant by codefendant. - Where one accused informed 
against or indicted jointly with another testifies in his own behalf and clearly incriminates 
the other, the latter may subject him to cross-examination. State v. Martin, 53 N.M. 413, 
209 P.2d 525 (1949).  

Refusal of codefendant to answer questions. - While the extent to which cross-
examination may be allowed is largely within the discretion of the trial court, the right to 
cross-examine cannot be so restricted as to wholly deprive a party of the opportunity to 
test the credibility of a witness. Where testimony of a codefendant was virtually immune 
from the test of credibility, due to his refusal to answer defense counsel's questions on 
fifth amendment grounds so that the defendant was effectively denied the opportunity to 
show that the codefendant might be lying or a reason why he might want to lie in order 
to protect his brother, alleged by defendant to have been involved in the crime rather 
than he, codefendant was the only witness to place the defendant in the building and 



 

 

committing the burglary, the restriction and deprivation of cross-examination was 
prejudicial and defendant's motion for a mistrial should have been granted. State v. 
Curtis, 87 N.M. 128, 529 P.2d 1249 (Ct. App. 1974).  

Refusal of witness to answer questions concerning his direct testimony. - 
Defendant had a right to cross-examine witness under his constitutional right of 
confrontation and as the questions that witness refused to answer did not concern 
collateral issues, the questions went to the truth of his direct testimony; therefore, 
because of witness's refusal to answer concerning the truth of his direct testimony, the 
opportunity for probing and testing his statement has failed. The effect is a loss of 
defendant's right of cross-examination. At the least, witness's statement was subject to 
a motion to strike. State v. Rogers, 80 N.M. 230, 453 P.2d 593 (Ct. App. 1969).  

Right to obtain transcripts. - The state must, as a matter of equal protection, provide 
indigent prisoners with the basic tools of an adequate defense or appeal, when those 
tools are available for a price to other prisoners. There can be no doubt that the state 
must provide an indigent defendant with a transcript of prior proceedings when that 
transcript is needed for an effective defense or appeal. Two factors that are relevant to 
the determination of need are: (1) the value of the transcript to the defendant in 
connection with the appeal or trial for which it is sought, and (2) the availability of 
alternative devices that would fulfill the same functions as a transcript. This rule should 
be construed liberally in favor of a defendant's right to equal protection of the law and 
effective cross-examination. State v. Romero, 87 N.M. 279, 532 P.2d 208 (Ct. App. 
1975).  

A particularized need for the grand jury testimony of a witness must be shown before a 
grand jury transcript may be made available to an accused, but where such need is 
shown, a failure to furnish the transcript would impair the accused's right of cross-
examination, and, thus, the full exercise of his right of confrontation. State v. Felter, 85 
N.M. 619, 515 P.2d 138 (1973).  

Where defendant's basic defense was to persuade the jury that certain statements 
relied on heavily by the state were involuntary, and that the officer who testified about 
the circumstances of these statements testified differently at trial than at the 
suppression hearing, a copy of the prior hearing transcript would have been invaluable, 
and where there were different judges, court reporters and attorneys in the hearing on 
the motion to suppress, on the motion for a transcript, and at trial, there were no 
reasonable alternatives to a transcript of the prior hearing. State v. Romero, 87 N.M. 
279, 532 P.2d 208 (Ct. App. 1975).  

A transcript of prior testimony is a most useful tool in mounting an attack upon the 
credibility of witnesses, and the refusal to give a defendant a copy of the grand jury 
testimony of witnesses who would also testify at trial on the same subject matter has 
been held to deny him the right of effective cross-examination. Valles v. State, 90 N.M. 
347, 563 P.2d 610 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  



 

 

Statute authorizing testimony of any witness taken in any court in state to be used in 
subsequent trial permits transcript of testimony of witness, taken at preliminary hearing, 
to be read in at trial; such statute is declaratory of common law and does not 
contravene constitutional right to be confronted by witnesses. State v. Moore, 40 N.M. 
344, 59 P.2d 902 (1936).  

Transcript inadmissible where no cross-examination took place. - Where accused, 
in former trial, has been denied right to cross-examine hostile witness, it is error to admit 
transcript of witness's testimony in subsequent trial. State v. Halsey, 34 N.M. 223, 279 
P. 945 (1929).  

Inadmissibility of guilty pleas of third persons. - Upon trial of one charged with 
unlawfully and knowingly permitting game of chance for money to be played on 
premises occupied by him, record of information charging third persons with unlawfully 
gaming and their pleas of guilty thereto were inadmissible as depriving defendant of 
constitutional right to be confronted by witness against him. State v. Martino, 25 N.M. 
47, 176 P. 815 (1918).  

Right denied by admission of certain res gestae statements. - Admission of 
testimony concerning statements of children of shooting victims admitted under res 
gestae exception to hearsay rule denied defendant his constitutional right of 
confrontation where cross-examination might have revealed poor memory and that 
statements of one child were partly based on what other child had told him or on what 
he had overheard. State v. Lunn, 82 N.M. 526, 484 P.2d 368 (Ct. App. 1971).  

The alibi rule does not violate the right to compulsory process, since it does not 
prevent a defendant from compelling the attendance of witnesses, but, rather, provides 
reasonable conditions for the presentation of alibi evidence. State v. Smith, 88 N.M. 
541, 543 P.2d 834 (Ct. App. 1975).  

Proceeding pursuant to rules. - The question of a denial of the constitutional right of 
confrontation was cognizable under a proceeding pursuant to Rule 93, N.M.R. Civ. P. 
(now superseded by Rule 5-802 SCRA 1986). Valles v. State, 90 N.M. 347, 563 P.2d 
610 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  

Waiver of right of confrontation. Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 
L. Ed. 2d 274 (1969) requires that state criminal records show an understanding waiver 
by a defendant entering a guilty plea of three constitutional rights: (1) the privilege 
against compulsory self-incrimination, (2) the right to trial by jury and (3) the right to 
confront one's accusers. State v. Guy, 81 N.M. 641, 471 P.2d 675 (Ct. App. 1970).  

While the right of cross-examination is a fundamental right, it does not follow that such a 
fundamental right equates with the concept of fundamental error. There is a difference 
between such a fundamental right and fundamental error. The latter cannot be waived 
and is always available to this court on behalf of the accused. But the theory of 
fundamental error is bottomed upon the innocence of the accused or a corruption of 



 

 

actual justice. On the other hand, most rights, however fundamental, may be waived or 
lost by the accused. State v. Rogers, 80 N.M. 230, 453 P.2d 593 (Ct. App. 1969).  

Right of confrontation not denied where defendant declined to cross-examine. - 
Where two witnesses were present at trial and available for a full range of cross-
examination as to the circumstances surrounding an identification process, but the 
defendant chose not to cross-examine them, he was not denied his right to confront the 
witnesses against him. State v. Duran, 91 N.M. 756, 581 P.2d 19 (1978).  

Compulsory process within discretion of trial court. - Compulsory process in 
criminal cases involves such disparate elements as surprise, diligence, materiality and 
maintenance of orderly procedures; and the decision is largely within the discretion of 
the trial court. State v. Montoya, 91 N.M. 752, 580 P.2d 973 (Ct. App.), cert. denied, 91 
N.M. 751, 580 P.2d 972 (1978).  

Where four days prior to trial the family of an 80-year-old woman suffering from severe 
hypertension and anxiety showed the judge a physician's note stating that the woman 
should not appear as a witness, and the court promptly referred the matter to defense 
counsel, but defense counsel neither sought a continuance, sought to take the woman's 
deposition nor took any other action on the pretrial information but rather waited until the 
trial was in progress and then sought the issuance of a bench warrant, there was no 
abuse of discretion and no violation of the right to compulsory process by the trial 
court's refusal to issue the bench warrant. State v. Montoya, 91 N.M. 752, 580 P.2d 973 
(Ct. App.), cert. denied, 91 N.M. 751, 580 P.2d 972 (1978).  

Right denied where unexplained comparison of computer printouts with 
defendant's records. - Defendant was denied her constitutional right of confrontation at 
her trial for embezzlement, where the only evidence of shortages attributable to her was 
obtained by an unexplained comparison of computer printouts with her own records and 
there was no evidence that the state's only witness understood how the printouts were 
prepared. State v. Austin, 104 N.M. 573, 725 P.2d 252 (Ct. App. 1985).  

VIII. SPEEDY TRIAL.  

Purpose of right to speedy trial. - The constitutional guarantee preventing undue 
delay between the time of the charge and trial has a three-fold purpose. It protects the 
accused, if held in jail to await trial, against prolonged imprisonment; it relieves him of 
long periods of time when there may be public suspicion because of an untried 
accusation; and it prevents him from being exposed to the hazard of a trial after so great 
a lapse of time that the means of proving his innocence may not be within his reach, as, 
for example, by loss of witnesses or the dulling of memory. Raburn v. Nash, 78 N.M. 
385, 431 P.2d 874, appeal dismissed, 389 U.S. 999, 88 S. Ct. 582, 19 L. Ed. 2d 613 
(1967).  

The guarantee of a speedy trial is to prevent undue and oppressive incarceration prior 
to the trial, to minimize anxiety and concern accompanying public accusation, and to 



 

 

limit the possibility that long delay will impair the ability of the accused to defend himself. 
State v. Crump, 82 N.M. 487, 484 P.2d 329 (1971).  

Orderly expedition of case requires deliberate pace. - Because of the many 
procedural safeguards provided an accused, criminal prosecutions are necessarily 
designed to move at a deliberate pace and a requirement of unreasonable speed would 
have a deleterious effect both upon the rights of the accused and upon the ability of 
society to protect itself. Therefore, the right of a speedy trial is necessarily relative. It is 
consistent with delays and depends upon circumstances. It secures rights to a 
defendant. It does not preclude the rights of public justice. Whether delay in completing 
a prosecution amounts to an unconstitutional deprivation of rights depends upon the 
circumstances. The delay must not be purposeful or oppressive. The essential 
ingredient is orderly expedition and not mere speed. Raburn v. Nash, 78 N.M. 385, 431 
P.2d 874, appeal dismissed, 389 U.S. 999, 88 S. Ct. 582, 19 L. Ed. 2d 613 (1967).  

The right to a speedy trial is a relative right consistent with delays. The essential 
ingredient of this right is orderly expedition of the criminal process. State v. Mascarenas, 
84 N.M. 153, 500 P.2d 438 (Ct. App. 1972).  

Right to speedy trial becomes applicable only upon the initiation of formal 
prosecution proceedings. Pre-arrest, or pre-formal prosecution, delays may, however, 
constitute a denial of due process. State v. Polsky, 82 N.M. 393, 482 P.2d 257 (Ct. 
App.), cert. denied, 82 N.M. 377, 482 P.2d 241 (1971), cert. denied, 404 U.S. 1015, 92 
S. Ct. 688, 30 L. Ed. 2d 662 (1972).  

Constitutional right to a speedy trial arises, or becomes applicable, only upon the 
initiation of formal prosecution proceedings. State v. Crump, 82 N.M. 487, 484 P.2d 329 
(1971).  

The right of a speedy trial arises, or comes into application, only upon the initiation of 
the formal prosecution proceedings, and where defendant complains only of the delay in 
initiating the prosecution, the constitutional guarantee of a speedy trial has no 
application. State v. Polsky, 82 N.M. 393, 482 P.2d 257 (Ct. App.), cert. denied, 82 N.M. 
377, 482 P.2d 241 (1971), cert. denied, 404 U.S. 1015, 92 S. Ct. 688, 30 L. Ed. 2d 662 
(1972).  

The New Mexico rule stated in 1971 was that the period prior to filing the indictment is 
not to be considered in determining whether there has been a violation of defendant's 
right to a speedy trial. But the United States supreme court has held that it is either a 
formal indictment or information or else the actual restraints imposed by arrest and 
holding to answer a criminal charge that engage the particular protections of the speedy 
trial provision of the U.S. Const., amend. VI. State v. Tafoya, 91 N.M. 121, 570 P.2d 
1148 (Ct. App. 1977).  



 

 

Period prior to filing of indictment is not to be considered in determining whether there 
was a violation of defendant's constitutional right to a speedy trial. State v. Crump, 82 
N.M. 487, 484 P.2d 329 (1971).  

Speedy trial provisions inapplicable to probation revocation proceedings. - The 
time constraints of a speedy trial rule and the constitutional right, under the state and 
federal constitutions, to a speedy trial are inapplicable to probation revocation 
proceedings; however, a delay in the institution and prosecution of probation revocation 
proceedings, along with a showing of prejudice to the probationer, may constitute a 
denial of due process, thereby requiring the state to waive any right to revoke the 
probation. State v. Chavez, 102 N.M. 279, 694 P.2d 927 (Ct. App. 1985).  

Affirmative request for speedy trial. - Where the criminal prosecution was moving at 
a designedly deliberate pace consistent with the procedural safeguards afforded the 
defendant, defendant could not be heard to complain (at arraignment of denial of right to 
speedy trial) unless he had affirmatively made known his desire for a speedy trial 
previously. State v. Adams, 80 N.M. 426, 457 P.2d 223 (Ct. App. 1969).  

Defendant failed in his contention that he was denied a speedy trial because he did not 
ask for a speedy trial and he raised no question concerning the same before trial. State 
v. Rodriguez, 83 N.M. 180, 489 P.2d 1178 (1971).  

Demands for a speedy trial weigh heavily in favor of defendant in determining whether 
delays were justified or not. State v. Harvey, 85 N.M. 214, 510 P.2d 1085 (Ct. App. 
1973).  

The "demand" of trial necessary to avoid a waiver of right to speedy trial is not 
applicable in "extreme circumstances." State v. Mascarenas, 84 N.M. 153, 500 P.2d 
438 (Ct. App. 1972).  

Absent extreme circumstances, petitioner may not complain of the lack of a speedy trial 
unless he has affirmatively made known his desire for a speedy trial. Patterson v. State, 
81 N.M. 210, 465 P.2d 93 (Ct. App. 1970).  

A defendant may not be heard to complain of absence of speedy trial unless he has 
affirmatively made known his desire for such a trial. The accused must go on record in 
the attitude of demanding a trial or resisting delay or be deemed to have waived the 
privilege. Raburn v. Nash, 78 N.M. 385, 431 P.2d 874, appeal dismissed, 389 U.S. 999, 
88 S. Ct. 582, 19 L. Ed. 2d 613 (1967).  

Defendant's claim of lack of a speedy trial is not a ground for reversal unless defendant 
affirmatively made known his desire for a speedy trial. State v. Ford, 81 N.M. 556, 469 
P.2d 535 (Ct. App. 1970).  

Consenting to or acquiescing in delay. - Regardless of the fact that a delay in a 
particular case might have been construed to be a deprivation of the right to a speedy 



 

 

trial, the defendant cannot be heard to complain if he consented to or acquiesced in the 
delay. State v. McCroskey, 79 N.M. 502, 445 P.2d 105 (Ct. App. 1968).  

Where defendant consents to the delay, he may not complain of a denial of the right to 
speedy trial. State v. Mascarenas, 84 N.M. 153, 500 P.2d 438 (Ct. App. 1972).  

Factors considered in judging reasonable delay. - Whether right to speedy trial has 
been denied depends on the reasonableness of the particular delay. In judging 
reasonableness, the court of appeals has looked to four factors to be considered: length 
of the delay; the reason for it; prejudice to the defendant; and waiver by the accused of 
the right. State v. Mascarenas, 84 N.M. 153, 500 P.2d 438 (Ct. App. 1972); State v. 
Barefield, 92 N.M. 768, 595 P.2d 406 (Ct. App. 1979).  

Where there was no indication that complaint at delay was brought about by concerted 
acts of state officials, defendant was free on bond during the whole period of the 
continuances, and no undue and oppressive incarceration was involved, there was no 
denial of the right to a speedy trial. State v. Borunda, 83 N.M. 563, 494 P.2d 976 (Ct. 
App.), cert. denied, 83 N.M. 562, 494 P.2d 975 (1972).  

In determining whether a defendant's right to a speedy trial has been abridged, trial 
court should weigh four factors: length of delay, reason for delay, defendant's assertion 
of his right and prejudice to defendant. Fact that defendant was not prejudiced by the 
delay is not of itself sufficient to deny a claim on this ground. State v. Harvey, 85 N.M. 
214, 510 P.2d 1085 (Ct. App. 1973).  

There are at least four factors to be considered in determining whether a defendant has 
been denied a right to a speedy trial - length of the delay, reason for the delay, 
defendant's assertion of the right and prejudice to the defendant. They are related 
factors and must be considered together with such other circumstances as may be 
relevant. These factors have no talismanic qualities; courts must still engage in a 
difficult and sensitive balancing process. State v. Tafoya, 91 N.M. 121, 570 P.2d 1148 
(Ct. App. 1977).  

When an accused asserts that his right to a speedy trial has been violated because of a 
delay in bringing him to trial, the appellate court will analyze his claim under the four-
factor balancing test set forth in Barker v. Wingo, 407 U.S. 514, 92 St. Ct. 2182, 33 L. 
Ed. 2d 101 (1972). These factors are the length of the delay, the reason for the delay, 
the assertion of the right to a speedy trial, and the prejudice to the defendant as a result 
of the delay. State v. Tartaglia, 108 N.M. 411, 773 P.2d 356 (Ct. App. 1989), overruled 
on other grounds, Zurla v. State, 109 N.M. 640, 789 P.2d 588 (1990).  

Whenever there is a delay of more than six months between the time of arraignment 
and the date of the trial, four factors are to be considered in determining whether a 
defendant has been denied the right to a speedy trial. These are length of delay, reason 
for delay, defendant's assertion of his right, and ensuing prejudice to the defendant. 
State v. Mendoza, 108 N.M. 440, 774 P.2d 440 (1989).  



 

 

To be denied a speedy trial, the delay must partake of the purposeful and 
oppressive, or even smack of deliberate, obstruction on the part of the government. 
Miller v. Rodriguez, 373 F.2d 26 (10th Cir. 1967).  

Facts showing purposeful delay by state. - Where case was brought by information 
after grand jury failed to indict defendant on felony charges, where there was an 
unexplained delay of some 10 and one-half months between the time of filing the 
information and the time defendant submitted to arrest upon learning that officers were 
looking for him, and where the uncontradicted showing was that defendant was 
available to the state at any time the state wished to proceed, this showed a purposeful 
delay by the state amounting to a denial of the right to a speedy trial. State v. Lucero, 91 
N.M. 26, 569 P.2d 952 (Ct. App. 1977).  

Delay without prejudice does not violate right. - Where defendant claims a denial of 
a speedy trial solely because of the elapsed time between the offenses and his trial, but 
he does not claim any prejudice resulting from this elapsed time, defendant's claim is an 
insufficient basis for a holding that his constitutional right to a speedy trial has been 
denied. State v. Baca, 82 N.M. 144, 477 P.2d 320 (Ct. App. 1970).  

That defendant was not taken before a magistrate for two and one-half days after his 
arrest provided no legal basis for relief where there is no showing or claim that the delay 
deprived defendant of a fair trial or that he was prejudiced in any way. Barela v. State, 
81 N.M. 433, 467 P.2d 1005 (Ct. App. 1970).  

To obtain a dismissal for preindictment delay, defendant must show that he has been 
substantially prejudiced. Where the contentions of prejudice in the trial court were (1) 
that a nine-month delay, between arrest and indictment, was a showing of prejudice and 
(2) that because defendant was intoxicated at the time of the offense he had a memory 
problem which had been compounded by the nine-month delay, neither claim was a 
showing of substantial prejudice, and the delay was not a violation of due process. State 
v. Tafoya, 91 N.M. 121, 570 P.2d 1148 (Ct. App. 1977).  

Without a showing of prejudice, delay in bringing the defendant before a magistrate 
provides no basis for reversal of the conviction. State v. Ford, 81 N.M. 556, 469 P.2d 
535 (Ct. App. 1970).  

Where the procedural defect is the delay in filing the information, absent a showing of 
prejudice from this delay, a prosecution under the information is proper. State v. 
Keener, 97 N.M. 295, 639 P.2d 582 (Ct. App. 1981).  

Showing of substantial prejudice prerequisite to dismissal for preindictment 
delay. - A showing of substantial prejudice is required before one can obtain a dismissal 
for preindictment delay. Elapsed time in itself does not determine whether prejudice has 
resulted from the delay, nor does every delay-caused detriment amount to substantial 
prejudice; where the defendant shows actual prejudice, it must be balanced against the 



 

 

reasons for the delay in determining whether he has been substantially prejudiced. 
State v. Duran, 91 N.M. 756, 581 P.2d 19 (1978).  

Substantial prejudice means actual prejudice to the defendant together with 
unreasonable delay of the prosecution in obtaining an indictment. State v. Duran, 91 
N.M. 756, 581 P.2d 19 (1978).  

To make showing of actual prejudice defendant must establish in what respect his 
defense might have been more successful if the delay between his arrest and his 
indictment had been shorter. State v. Duran, 91 N.M. 756, 581 P.2d 19 (1978).  

A 23-month delay in the bringing of a defendant to trial is presumptively prejudicial. 
State v. Barefield, 92 N.M. 768, 595 P.2d 406 (Ct. App. 1979).  

Mere possibility that deceased witness might have helped defendant's case is 
insufficient to establish actual prejudice in a delay between arrest and indictment. 
State v. Duran, 91 N.M. 756, 581 P.2d 19 (1978).  

The lengthy unexplained delay in the prosecution violated defendant's right to a 
speedy trial. State v. Kilpatrick, 104 N.M. 441, 722 P.2d 692 (Ct. App. 1986).  

Certain delays presumptively prejudicial. - In relation to the policy disclosed in 
former Rule 95, N.M.R. Civ. P. (superseded by Rule 5-604 SCRA 1986), concerning 
right to speedy trial, delays of 15 months between arrest and trial and of 10 months 
between filing of information and trial were presumptively prejudicial. State v. 
Mascarenas, 84 N.M. 153, 500 P.2d 438 (Ct. App. 1972).  

A nine-month delay between arrest and indictment was presumptively prejudicial 
whether or not there was an explanation for the delay. The delay and the lack of 
explanation of the reason for the delay were two factors to be considered. However, the 
failure of defendant to show any prejudice was also to be considered. Where the trial 
court failed to consider the factors required to be considered and failed to apply the 
balancing test required, the order dismissing the indictment will be reversed and the 
cause is remanded with instructions to reinstate the indictment. State v. Tafoya, 91 N.M. 
121, 570 P.2d 1148 (Ct. App. 1977).  

And then burden is on state to show absence of prejudice. - Where delay is 
presumptively prejudicial, the state has the burden of demonstrating an absence of 
prejudice to the defendant. State v. Mascarenas, 84 N.M. 153, 500 P.2d 438 (Ct. App. 
1972).  

Eleven and one-half month delay between date of arraignment and date available for 
trial was presumptively prejudicial and triggered inquiry into the four factors which must 
be balanced in deciding speedy trial issue: length of delay, reason for delay, defendant's 
assertion of right, and prejudice to defendant. State v. Romero, 101 N.M. 661, 687 P.2d 
96 (Ct. App. 1984).  



 

 

But showing of delay not enough. - Trial court did not err in denying defendant's 
motion to dismiss for lack of speedy trial based on 11 1/2 month delay attributable to the 
state where defendant asserted his right to speedy trial only one month prior to 
available trial date and where his only assertion of possible prejudice was absence of 
psychiatrist who examined him. State v. Romero, 101 N.M. 661, 687 P.2d 96 (Ct. App. 
1984).  

Determination of delay on case to case basis. - Every defendant charged with crime 
has the right to a speedy trial. Whether or not a delay amounts to an unconstitutional 
deprivation of this right depends on the circumstances of the particular case. State v. 
McCroskey, 79 N.M. 502, 445 P.2d 105 (Ct. App. 1968).  

Delay caused in part by defendant. - Defendant's motion for dismissal of the 
indictment because of a delay of 15 months from indictment to trial was properly denied 
when such delay was caused in part by the defendant because of vacating an early 
setting, and because of hearing on his own motions. State v. Montoya, 86 N.M. 119, 
520 P.2d 275 (Ct. App. 1974).  

Where a defendant causes or contributes to the delay he may not complain of a denial 
of the right to speedy trial. State v. Mascarenas, 84 N.M. 153, 500 P.2d 438 (Ct. App. 
1972).  

Where petitioner's plea of insanity was instrumental in delaying the disposition of his 
trial, and where, in addition, the petitioner had not asserted that the passage of time had 
impaired his ability to defend himself, thereby rendering the delay prejudicial or 
oppressive, his constitutional right to a speedy trial was not violated. Raburn v. Nash, 78 
N.M. 385, 431 P.2d 874, appeal dismissed, 389 U.S. 999, 88 S. Ct. 582, 19 L. Ed. 2d 
613 (1967).  

One test in determining whether defendant was denied a speedy trial under this section 
is whether the delay was caused wholly by act of the state or whether some act of the 
defendant caused or contributed to the delay. Raburn v. Nash, 78 N.M. 385, 431 P.2d 
874, appeal dismissed, 389 U.S. 999, 88 S. Ct. 582, 19 L. Ed. 2d 613 (1967).  

Right not forfeited because of incarceration. - A prisoner does not forfeit his right to 
a speedy trial solely because he is confined in the penitentiary under sentence for 
another offense. This is particularly true when the state that holds him in prison is the 
same state that presents the indictments. Raburn v. Nash, 78 N.M. 385, 431 P.2d 874, 
appeal dismissed, 389 U.S. 999, 88 S. Ct. 582, 19 L. Ed. 2d 613 (1967).  

Extradition procedures must be used to avoid delay. - Where administrative 
machinery exists to secure extradition of person against whom charges are pending, the 
prosecutor has a constitutional duty to attempt to use it to avoid infringement upon 
defendant's right to speedy trial. The fact that a less cumbersome method of vindicating 
a prisoner's rights is not available does not excuse the failure to use available means. 
State v. Harvey, 85 N.M. 214, 510 P.2d 1085 (Ct. App. 1973).  



 

 

Claim of lack of speedy trial raised too late. - A claimed lack of a speedy trial does 
not provide a basis for post-conviction relief where the claim was not raised prior to trial. 
Patterson v. State, 81 N.M. 210, 465 P.2d 93 (Ct. App. 1970).  

Waiver of claim of undue delay. - Assuming there was undue delay, that delay did not 
deprive the magistrate of jurisdiction to bind defendant over to district court, and when 
defendant was arraigned in district court, his guilty plea waived the claim of undue delay 
in the absence of a showing of prejudice. State v. Elledge, 78 N.M. 157, 429 P.2d 355 
(1967).  

The entry of a voluntary plea of guilty constitutes a waiver of whatever right a defendant 
may have had to a speedy trial. State v. McCroskey, 79 N.M. 502, 445 P.2d 105 (Ct. 
App. 1968).  

Where there is no showing of any prejudice to defendant by whatever delay may have 
occurred between his arrest and preliminary hearing and his position at trial could not 
have been prejudiced, because he was convicted and sentenced upon his voluntary 
plea of guilty, the entry of his plea operated as a waiver of any claim of undue delay. 
State v. Gonzales, 80 N.M. 168, 452 P.2d 696 (Ct. App. 1969).  

The entry of voluntary plea of guilty constituted a waiver of whatever right defendant 
may have had to a speedy trial. State v. Gonzales, 80 N.M. 168, 452 P.2d 696 (Ct. App. 
1969).  

Interval of 52 days between arrest and trial, without more, is insufficient for a 
determination that a speedy trial has been denied. State v. Ford, 81 N.M. 556, 469 P.2d 
535 (Ct. App. 1970).  

Delay of 144 days from arrest to trial. - The time interval between arrest on March 3rd 
and trial on July 25th, without more, is insufficient for a determination that the right to a 
speedy trial has been denied. State v. Adams, 80 N.M. 426, 457 P.2d 223 (Ct. App. 
1969).  

A 15-month delay between arrest and trial was contrary to the purpose of the right to 
speedy trial because one of the purposes of that right is to prevent undue incarceration 
prior to trial. State v. Mascarenas, 84 N.M. 153, 500 P.2d 438 (Ct. App. 1972).  

Eighteen-month delay between arraignment and trial did not violate defendant's right 
to a speedy trial, where he acquiesced to a stay in the proceedings during determination 
of his competency and did not assert his right to a speedy trial until the day the trial 
begain, six months after the trial court lifted the stay. State v. Mendoza, 108 N.M. 440, 
774 P.2d 440 (1989).  

Where trial was delayed for 26 months due to defendant's incarceration in another 
state, no adequate reason was given for delay, and defendant repeatedly insisted that 
he be tried, defendant was denied his right to a speedy trial, despite an equivocal 



 

 

showing on the question of prejudice. State v. Harvey, 85 N.M. 214, 510 P.2d 1085 (Ct. 
App. 1973).  

A six-year delay in imposing a correct sentence was not a denial of appellant's 
constitutional right to a speedy trial as guaranteed by U.S. Const., amend. VI, or this 
section. Miller v. Rodriguez, 373 F.2d 26 (10th Cir. 1967).  

Delay caused by ongoing narcotics undercover operation. - A showing of 
reasonable delay in a defendant's prosecution, by reason of an ongoing narcotics 
undercover operation, is a permissible basis for preindictment delay. State v. Lewis, 107 
N.M. 182, 754 P.2d 853 (Ct. App. 1988).  

Combination of factors showed denial of right. - Where there was a showing of 
delay of 15 months between arrest and trial and of 10 months between filing of 
information and trial for which the defendant was not responsible and where the state 
offered no explanation for the delay, such delay, together with incarceration for all but 
four weeks of the period of delay, either required the state to show an absence of 
prejudice, or stood as an unrebutted prima facie showing or prejudice and, unexplained, 
amounted to an extreme circumstance to which the concept of waiver of right to speedy 
trial does not apply. From this combination of factors, defendant was deprived of his 
constitutional right to a speedy trial. State v. Mascarenas, 84 N.M. 153, 500 P.2d 438 
(Ct. App. 1972).  

Charge under new information after previous dismissal. - Where charge against 
defendant was filed and then dismissed under writ of habeas corpus, prosecution and 
conviction three years later under information containing same charge did not violate 
defendant's constitutional right to a speedy public trial under this section. State v. 
Rhodes, 77 N.M. 536, 425 P.2d 47 (1967).  

Whether general public may be excluded from trial is discretionary with trial court, 
and in determining whether discretion was abused the appellate court starts with the 
view that the interest of a defendant in having ordinary spectators present during trial is 
not an absolute right but must be balanced against other interests which might justify 
excluding them. State v. Padilla, 91 N.M. 800, 581 P.2d 1295 (Ct. App. 1978).  

Where disinterested persons were excluded from courtroom during rape victim's 
testimony, whereupon she controlled her emotions while testifying, there was no denial 
of a public trial, and the defendant's claim of actual prejudice, asserting that the 
absence of spectators lent credibility to the victim's testimony, was no more than 
speculation since the absence of spectators might just as well have lessened the impact 
of the testimony. State v. Padilla, 91 N.M. 800, 581 P.2d 1295 (Ct. App. 1978).  

IX. IMPARTIAL JURY.  



 

 

Impartial jury means a jury where each and every one of the 12 members constituting 
the jury is totally free from any partiality whatsoever. Mares v. State, 82 N.M. 225, 490 
P.2d 667 (1971); State v. McFall, 67 N.M. 260, 354 P.2d 547 (1960).  

Trial by impartial jury means a jury that does not favor one side more than another, 
treats all alike, is unbiased, equitable, fair and just. If the members of the jury do not 
have these qualifications, defendant is denied an impartial jury. State v. Verdugo, 78 
N.M. 762, 438 P.2d 172 (Ct. App. 1968).  

By "impartial jury" is meant a jury where each and every one of the 12 members 
constituting the jury is totally free from any partiality whatsoever. "Impartial" is defined in 
Webster's New International Dictionary (2nd Ed.), as "not partial; not favoring one more 
than another; treating all alike; unbiased; equitable; fair; just." Accordingly, the jury 
which one charged with crime is guaranteed is one that does not favor one side more 
than another, treats all alike, is unbiased, equitable, fair and just. If any juror does not 
have these qualities, the jury upon which he serves is thereby deprived of its quality of 
impartiality. State v. Pace, 80 N.M. 364, 456 P.2d 197 (1969).  

The difference in the purposes of this section and N.M. Const., art. II, § 12 is that § 
12 guarantees a trial by jury while this section provides, among other things, that the 
trial shall be by an "impartial" jury. State v. Sweat, 78 N.M. 512, 433 P.2d 229 (Ct. App. 
1967).  

Burden of establishing partiality by juror is upon party making such a claim. State 
v. Baca, 99 N.M. 754, 664 P.2d 360 (1983).  

Trial court must exercise discretion in process of obtaining fair trial. - The trial 
court has the duty of seeing that there is a fair and impartial jury. In doing so, it must 
exercise discretion. The trial court's decision will not be disturbed unless there is 
manifest error or a clear abuse of discretion. State v. Ford, 81 N.M. 556, 469 P.2d 535 
(Ct. App. 1970); State v. Maes, 81 N.M. 550, 469 P.2d 529 (Ct. App.), cert. denied, 81 
N.M. 588, 470 P.2d 309 (1970); State v. Verdugo, 78 N.M. 762, 438 P.2d 172 (Ct. App. 
1968).  

Court's decision as to juror not disturbed absent manifest error or abused 
discretion. - Where there is nothing to indicate either manifest error or abuse of 
discretion by the trial court in permitting a person to serve as a juror, then the trial 
court's decision will not be disturbed on appeal. State v. Baca, 99 N.M. 754, 664 P.2d 
360 (1983).  

Right applies to state as well as to defendant. - The right to trial by an impartial jury 
is a right extending to the public, represented by the state, as well as the criminally 
accused. State v. Valdez, 83 N.M. 632, 495 P.2d 1079 (Ct. App.), aff'd, 83 N.M. 720, 
497 P.2d 231, cert. denied, 409 U.S. 1077, 93 S. Ct. 694, 34 L. Ed. 2d 666 (1972).  



 

 

No right to jury prejudiced in defendants' favor. - It is no error to excuse a 
prospective juror who indicates that he might be favorably prejudiced by the fact that 
defendants are members of the American Indian movement. Defendants are entitled to 
an impartial jury. They are not entitled to a juror prejudiced in their favor. State v. 
Cutnose, 87 N.M. 300, 532 P.2d 889 (Ct. App. 1975), overruled on other grounds, State 
v. McCormack, 100 N.M. 657, 674 P.2d 1117 (1984).  

Defendant's argument that he could not obtain a fair and impartial trial jury from a panel 
which did not include a member or members who might be partial to him was without 
merit. State v. Sluder, 82 N.M. 755, 487 P.2d 183 (Ct. App. 1971).  

The rights of an accused in respect to the panel and final jury are (1) that there be 
no systematic, intentional exclusion of any section of the community and (2) that there 
be left as fitted for service no biased or prejudiced person. State v. Ortiz, 88 N.M. 370, 
540 P.2d 850 (Ct. App. 1975).  

Right to challenge jurors. - The right to an impartial jury carries with it the concomitant 
right to take reasonable steps to insure that the jury is impartial. One of the most 
important methods of securing this right is the right to challenge. State v. Ortiz, 88 N.M. 
370, 540 P.2d 850 (Ct. App. 1975).  

Right to challenge jurors has little meaning if it is unaccompanied by the right to ask 
relevant questions on voir dire upon which the challenge for cause can be predicated. 
State v. Ortiz, 88 N.M. 370, 540 P.2d 850 (Ct. App. 1975).  

Full knowledge essential to exercise of right to challenge juror. - Full knowledge of 
all relevant and material matters that might bear on possible disqualification of a juror is 
essential to a fair and intelligent exercise of the right of counsel to challenge either for 
cause or peremptorily. Mares v. State, 83 N.M. 225, 490 P.2d 667 (1971).  

It is the duty of a juror to make full and truthful answers to such questions as are 
asked, neither falsely stating any fact nor concealing any material matter. Mares v. 
State, 83 N.M. 225, 490 P.2d 667 (1971).  

New trial awarded for false answers by juror. - If a juror falsely represents his 
interest or situation or conceals a material fact relevant to the controversy, and such 
matters, if truthfully answered, might establish prejudice or work a disqualification of the 
juror, the party misled or deceived thereby, upon discovering the fact of the juror's 
incompetency or disqualification after trial, may assert that fact as ground for and obtain 
a new trial, upon a proper showing of such facts, even though the bias or prejudice is 
not shown to have caused an unjust verdict, it being sufficient that a party, through no 
fault of his own, has been deprived of his constitutional guarantee of a trial of his case 
before a fair and impartial jury. Mares v. State, 83 N.M. 225, 490 P.2d 667 (1971).  



 

 

Concealing bias destroys integrity of jury. - The integrity of a jury is destroyed if one 
of the jurors serves while concealing bias. State v. Chavez, 78 N.M. 446, 432 P.2d 411 
(1967).  

Excusing juror is matter of trial court's discretion. - The trial court has the duty of 
seeing that there is a fair and impartial jury and, in doing so, it must exercise discretion. 
The trial court's decision not to excuse a juror will not be disturbed unless there is a 
manifest error or a clear abuse of discretion. State v. Valdez, 83 N.M. 632, 495 P.2d 
1079 (Ct. App.), aff'd, 83 N.M. 720, 497 P.2d 231, cert. denied, 409 U.S. 1077, 93 S. Ct. 
694, 34 L. Ed. 2d 666 (1972).  

Trial court did not abuse discretion in refusing to disqualify prospective juror who was 
the wife of a railroad employee holding a commission as a special deputy sheriff for 
which he received no remuneration. State v. McFall, 67 N.M. 260, 354 P.2d 547 (1960).  

Peremptory challenges by multiple defendants. - In a prosecution for first degree 
murder, the defendant was not denied due process of law because the trial court failed 
to permit him to exercise 12 peremptory challenges for himself, but instead allowed the 
defendant and codefendant a total of 14 challenges. Multiple defendants have no 
constitutional right to more peremptory challenges than given them by rule, provided 
they are given a fair trial by an impartial jury. State v. Sutphin, 107 N.M. 126, 753 P.2d 
1314 (1988).  

Voir dire on prejudice as to use of alcohol. - Trial court did not infringe defendant's 
right to impartial jury trial by restricting voir dire of prospective jurors on the question of 
prejudice as to the use of alcohol and denying a challenge to those jurors for cause, 
where jurors stated that, in spite of possible prejudice in this area, they would be able to 
listen to the evidence and the court's instructions and follow the law, and thereby reach 
a fair and impartial verdict. State v. Fransua, 85 N.M. 173, 510 P.2d 106, 58 A.L.R.3d 
656 (Ct. App. 1973).  

Peremptory challenges used on persons who should be excused for cause. - 
Prejudice is presumed where a party is compelled to use peremptory challenges on 
persons who should be excused for cause and that party exercises all of his or her 
peremptory challenges before the court completes the venire. Fuson v. State, 105 N.M. 
632, 735 P.2d 1138 (1987).  

Bias alleged in driving under the influence case. - In a prosecution for driving under 
the influence, the defendant's right to an impartial jury was not denied by the court's 
refusal to strike a juror who stated that she believed alcohol was the cause of many 
problems and that she was a member of Mothers Against Drunk Drivers. The juror 
never stated that she would find against the defendant or that she believed that 
someone accused of a crime probably committed that crime if they had been using 
alcohol. State v. Wiberg, 107 N.M. 152, 754 P.2d 529 (Ct. App. 1988).  



 

 

Voir dire on death penalty. - It is not improper to voir dire potential jurors on the death 
penalty merely because they do not have any discretion in imposing it. State v. Ortiz, 88 
N.M. 370, 540 P.2d 850 (Ct. App. 1975).  

Panel, not actual jury, must reflect community population. - There is no 
requirement that petit juries actually chosen must mirror the community and reflect the 
various distinctive groups in the population. Defendants are not entitled to a jury of any 
particular composition, but the jury wheels, pools of names, panels or venires from 
which juries are drawn must not systematically exclude distinctive groups in the 
community and thereby fail to be reasonably representative thereof. State v. Ortiz, 88 
N.M. 370, 540 P.2d 850 (Ct. App. 1975).  

Selection of jury from panel which heard possibly damaging statements. - Where 
five prospective jurors made statements in the presence of other members of the jury 
panel that the name of defendant in a marijuana case had come up in another 
marijuana trial and were thus excused from jury duty, it was neither error nor abuse of 
discretion by trial court to select a jury from persons who heard these statements of 
excused members where nothing in the record indicated that the jurors selected were 
influenced by the statements or were other than impartial in reaching their verdict. State 
v. Verdugo, 78 N.M. 762, 438 P.2d 172 (Ct. App. 1968).  

Excusing jurors opposed to capital punishment. - Allowing the prosecutor in a first-
degree murder trial to voir dire prospective jurors on their feelings regarding capital 
punishment and excusing for cause those jurors who were opposed to capital 
punishment did not deprive defendant of his right to trial by a cross-section of the 
community. State v. Ortiz, 88 N.M. 370, 540 P.2d 850 (Ct. App. 1975).  

Striking black prospective jurors for trial of Hispanic defendant. - Prosecutor's use 
of peremptory challenges to strike the only two blacks who had a chance to serve on 
the jury unconstitutionally deprived Hispanic defendant of a jury reflecting a 
representative cross section of the community. State v. Aragon, 109 N.M. 197, 784 P.2d 
16 (1989).  

Conversing with juror in absence of defendants. - Where, after the jury was selected 
but before it was sworn, one juror wanted to tell the trial court that she feared the other 
jurors were not intelligent enough to decide the case, in the presence of all counsel and 
defendants, and before anyone knew what the juror wanted, the participants decided 
that only the trial court and counsel would talk with the juror, and both counsel, by their 
remarks after the conversation, expressed satisfaction with the jury and with this 
particular juror, error, if any, in conversing with the juror in the absence of defendants 
was both harmless and invited. State v. Ramming, 106 N.M. 42, 738 P.2d 914 (Ct. 
App.), cert. denied, 484 U.S. 986, 108 S. Ct. 503, 98 L. Ed. 2d 501 (1987).  

Misconduct involving information learned at trial. - A juror who first fabricated a 
story as to the defendant's alibi and told it to the jury, and then perjured herself under 
oath regarding that story during the initial hearing on a motion for a new trial, was not 



 

 

disqualified. Her fellow jurors were unaffected by her comments and her misconduct 
was motivated only by her appraisal of the evidence heard at trial and her desire for 
peer recognition, and was not clearly the product of personal experience or the 
gathering of extraneous information that would have disqualified her from serving and 
deliberating as one of the 12-person jury. State v. Sacoman, 107 N.M. 588, 762 P.2d 
250 (1988).  

Juror's acquaintance with counsel. - The defendant did not show that the trial court 
abused its discretion in excusing a potential juror who was acquainted with defense 
counsel, even though at the time of voir dire she had no knowledge regarding the case. 
State v. Jim, 107 N.M. 779, 765 P.2d 195 (Ct. App. 1988).  

Juror's lack of knowledge of English. - It would be a violation of this section and N.M. 
Const., art. II, § 12 to allow one unqualified juror to serve in a criminal cause for the 
reason that any verdict rendered in such a situation would be less than unanimous; and 
a juror who did not possess a working knowledge of English would be unable to serve, 
in the absence of an interpreter, because he could not possibly understand the issues 
or evaluate the evidence to arrive at an independent judgment as to the guilt or 
innocence of the accused. When the court learned in the midst of the jury's deliberations 
that one juror did not understand English very well, it should have conducted a 
summary hearing to determine for itself the ability of the juror in question to understand 
English. State v. Gallegos, 88 N.M. 487, 542 P.2d 832 (Ct. App.), cert. denied, 89 N.M. 
6, 546 P.2d 71 (1975).  

No absolute right to jury of certain county. - The framers of the New Mexico 
constitution sought to guarantee the right to trial by an impartial jury, rather than an 
absolute right to trial by a jury of the county wherein the crime is alleged to have 
occurred. State v. Lopez, 84 N.M. 805, 508 P.2d 1292 (1973).  

No right to have certain number of persons from particular precinct on jury. - See 
State v. Williams, 76 N.M. 578, 417 P.2d 62 (1966).  

Relationship between juror and brother as retired police officer not, in itself, 
prejudicial. - The relationship between a juror and his brother as a retired police officer, 
or a misapprehension or misstatement on this matter made on a juror questionnaire or 
at voir dire by the juror, does not of itself constitute sufficient bias or partiality resulting in 
prejudice to the defendant's case. State v. Baca, 99 N.M. 754, 664 P.2d 360 (1983).  

Unintentional exclusion of political party members from jury wheel permissible. - 
Defendants' contention that the method of selecting names for the jury wheel precludes 
selection of a fair and impartial jury, where that jury wheel does not include the names 
of any members of their political group, is without merit where there is no showing that 
there was an intentional exclusion of party members as a group. State v. Lopez, 96 
N.M. 456, 631 P.2d 1324 (Ct. App. 1981).  



 

 

As is exclusion of nonvoting registered voters. - Where there is no proof that 
registered voters who do not vote are a "distinctive" or "cognizable" group which has 
been systematically excluded or substantially underrepresented, the exclusion is not 
unconstitutional. State v. Lopez, 96 N.M. 456, 631 P.2d 1324 (Ct. App. 1981).  

Any unauthorized contact with a juror is presumptively prejudicial to a criminal 
defendant. Mares v. State, 83 N.M. 225, 490 P.2d 667 (1971).  

Refusal to take witness stand does not impair right to trial by impartial jury. - An 
accused may hesitate to take the witness stand if his past criminal record is such that 
his credibility will probably be completely destroyed in the eyes of the jury if this record 
is made known to the jury. However, this in no way impairs his right against self-
incrimination, his right not to be deprived of his life, liberty or property without due 
process of law, nor his right to a public trial by an impartial jury. State v. Duran, 83 N.M. 
700, 496 P.2d 1096 (Ct. App.), cert. denied, 83 N.M. 699, 496 P.2d 1095 (1972).  

X. VENUE.  

The word "trial" in criminal procedure means the proceedings in open court after the 
pleadings are finished and the prosecution is otherwise ready, down to and including 
the rendition of the verdict; and the term "trial" does not extend to such preliminary 
steps as the arraignment and giving of the pleas, nor does it comprehend a hearing in 
error. State v. Eckles, 79 N.M. 138, 441 P.2d 36 (1968).  

Word "district" does not mean "judicial district," but simply means territory over 
which court may have jurisdiction. State v. Balles, 24 N.M. 16, 172 P. 196 (1918).  

No absolute common-law right to jury of county where offense committed. - The 
right of a trial by jury as that right was known at the time of the adoption of the 
constitution did not include an absolute right to a trial by a jury of the county where the 
offense was committed, but that the right was conditioned upon the possibility of a fair 
and impartial trial being had in that county. State v. Valdez, 83 N.M. 632, 495 P.2d 1079 
(Ct. App.), aff'd, 83 N.M. 720, 497 P.2d 231, cert. denied, 409 U.S. 1077, 93 S. Ct. 694, 
34 L. Ed. 2d 666 (1972).  

Prosecution for violation of municipal ordinance must be laid in municipality 
where the violation presumably occurred. City of Roswell v. Gallegos, 77 N.M. 170, 420 
P.2d 438 (1966).  

Venue improper where offenses completed before reaching county. - Where the 
first six criminal sexual penetration offenses were completed before reaching Bernalillo 
county, trial in Bernalillo county as to those offenses was improper. State v. Ramirez, 92 
N.M. 206, 585 P.2d 651 (Ct. App. 1978).  

Right of venue distinguished from magistrate's territorial jurisdiction. - The 
defendant's personal right of venue is a legal concept, separate and distinct from the 



 

 

territorial jurisdiction of the magistrate, and a statute affecting one does not necessarily 
affect the other. 1979 Op. Att'y Gen. No. 79-12.  

Court may change venue sua sponte. - There is nothing in the constitution or statutes 
limiting the inherent power of the court to order a change of venue sua sponte when an 
impartial trial cannot be had in a particular district. State v. Valdez, 83 N.M. 632, 495 
P.2d 1079 (Ct. App.), aff'd, 83 N.M. 720, 497 P.2d 231, cert. denied, 409 U.S. 1077, 93 
S. Ct. 694, 34 L. Ed. 2d 666 (1972).  

Change of venue over defendant's objection. - Change of venue will lie in favor of 
state where impartial jury cannot be had in county where crime was allegedly 
committed. State v. Holloway, 19 N.M. 528, 146 P. 1066, 1915F L.R.A. 922 (1914). But 
see, State v. Tijerina, 84 N.M. 432, 504 P.2d 642 (1972).  

Venue of criminal case may be changed on application of state, even over objection of 
defendant, when public excitement and local prejudice would prevent fair trial. State v. 
Archer, 32 N.M. 319, 255 P. 396 (1927). But see, State v. Tijerina, 84 N.M. 432, 504 
P.2d 642 (1972).  

Any statute which authorizes a change of venue in a criminal case, on motion of the 
state, from one county to another, or from one judicial district to another against the 
objection of the defendant, is void because it is in conflict with this section. State v. 
Tijerina, 84 N.M. 432, 504 P.2d 642 (1972).  

Unnecessary to allege venue in indictment. - Rule of trial court that it is unnecessary 
to allege venue in indictment or information does not conflict with this section, and 
objection not made until after plea of guilty and conviction is waived. State v. Joyce, 41 
N.M. 4, 62 P.2d 1150 (1936); State v. Wallace, 41 N.M. 3, 62 P.2d 1150 (1936); State v. 
Bogart, 41 N.M. 1, 62 P.2d 1149 (1936).  

Objection that venue not alleged in indictment is waived if not made until after plea 
of guilty and conviction. State v. Joyce, 41 N.M. 4, 62 P.2d 1150 (1936); State v. 
Wallace, 41 N.M. 3, 62 P.2d 1150 (1936); State v. Bogart, 41 N.M. 1, 62 P.2d 1149 
(1936).  

Waiver of right of venue. - If defendant had any right to object to trial for murder in the 
federal courthouse, she waived it by remaining silent until after her conviction. Smith v. 
State, 79 N.M. 450, 444 P.2d 961 (1968).  

Right to trial in the county or district in which the offense is alleged to have been 
committed is waived by failure to make timely objection. City of Roswell v. Gallegos, 77 
N.M. 170, 420 P.2d 438 (1966).  

Defendant's appearance and participation in preliminary examination, making bond to 
appear before district court and, after disqualifying presiding judge, waiving right to jury 
trial, signing stipulation for another judge to try case and requesting a continuance, 



 

 

resulted in waiver of his right to object to venue. State v. Shroyer, 49 N.M. 196, 160 
P.2d 444 (1945).  

The right to be tried in the county or district is a right or privilege to a particular venue 
which may be waived by an accused person in a number of ways, and when defendant 
goes to trial in another judicial district, without objection on his part, he has waived the 
privilege, and cannot be heard to say that the court trying him was without jurisdiction. 
State v. Lopez, 84 N.M. 805, 508 P.2d 1292 (1973).  

This provision of the constitution confers a personal privilege of venue upon an 
accused, and that this privilege may be waived. State v. Lopez, 84 N.M. 805, 508 P.2d 
1292 (1973).  

To the extent that the language in State v. Glasscock, 76 N.M. 367, 415 P.2d 56 (1966) 
may suggest or be construed as holding that venue may not be waived, the opinion in 
that case is overruled. State v. Lopez, 84 N.M. 805, 508 P.2d 1292 (1973).  

Record need not show waiver. - The record need not affirmatively show that the trial 
court fully informed defendant of his right of venue and of his privilege to waive this 
right, or at least was advised that defendant had been so fully informed; that defendant 
then affirmatively waived this right; and that the trial court then announced its 
satisfaction as to the genuineness of this waiver. State v. Lopez, 84 N.M. 805, 508 P.2d 
1292 (1973).  

Purpose of removal of causes. - All laws for removal of causes from one vicinage to 
another were passed for the purpose of promoting the ends of justice by getting rid of 
the influence of some local prejudice which might be supposed to operate detrimentally 
to the interests and rights of one or the other of the parties to the suit. State v. Valdez, 
83 N.M. 632, 495 P.2d 1079 (Ct. App.), aff'd, 83 N.M. 720, 497 P.2d 231, cert. denied, 
409 U.S. 1077, 93 S. Ct. 694, 34 L. Ed. 2d 666 (1972).  

Removal is a common-law right belonging to the New Mexico courts, and as such can 
be exercised by them in all cases, when not modified or controlled by state 
constitutional or statutory enactments. State v. Valdez, 83 N.M. 632, 495 P.2d 1079 (Ct. 
App.), aff'd, 83 N.M. 720, 497 P.2d 231, cert. denied, 409 U.S. 1077, 93 S. Ct. 694, 34 
L. Ed. 2d 666 (1972).  

By the common law an accused had the right to be tried in the county in which the 
offense was alleged to have been committed, where the witnesses were supposed to 
have been accessible, and where he might have the benefit of his good character if he 
had established one there, but, if an impartial trial could not be had in such county, it 
was the practice to change the venue upon application of the people to some other 
county where such trial could be obtained. State v. Valdez, 83 N.M. 632, 495 P.2d 1079 
(Ct. App.), aff'd, 83 N.M. 720, 497 P.2d 231, cert. denied, 409 U.S. 1077, 93 S. Ct. 694, 
34 L. Ed. 2d 666 (1972).  



 

 

Right not denied by trial in federal courthouse. - Where the trial was before a jury of 
the county where crime was committed, and was presided over by the judge of the 
district in which the county is located, appellant was denied none of the rights 
guaranteed her by this section or N.M. Const., art. II, § 12, notwithstanding the trial was 
in a federal courthouse. Smith v. State, 79 N.M. 450, 444 P.2d 961 (1968).  

Sec. 15. [Self-incrimination; double jeopardy.] 

No person shall be compelled to testify against himself in a criminal proceeding, nor 
shall any person be twice put in jeopardy for the same offense; and when the 
indictment, information or affidavit upon which any person is convicted charges different 
offenses or different degrees of the same offense and a new trial is granted the 
accused, he may not again be tried for an offense or degree of the offense greater than 
the one of which he was convicted.  

ANNOTATIONS 

I. GENERAL CONSIDERATION.  

Cross-references. - See Kearny Bill of Rights, cls. 7, 8 in Pamphlet 3. For authority to 
grant immunity from prosecution under the Organized Crime Act, see 29-9-9 NMSA 
1978. As to defense of double jeopardy being raised at any time and provision that 
defense may not be waived, see 30-1-10 NMSA 1978.  

Comparable provisions. - Idaho Const., art. I, § 13.  

Montana Const., art. II, § 25.  

Utah Const., art. I, § 12.  

Wyoming Const., art. I, § 11.  

Law reviews. - For comment, "Criminal Law - Appeal by State - Double Jeopardy," see 
7 Nat. Resources J. 304 (1967).  

For comment, "Two-Tiered Test for Double Jeopardy Analysis in New Mexico," see 10 
N.M.L. Rev. 195 (1979-1980).  

For annual survey of New Mexico law relating to criminal law, see 12 N.M.L. Rev. 229 
(1982).  

For note, "Custodial Interrogation in New Mexico: State v. Trujillo," see 12 N.M.L. Rev. 
577 (1982).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law §§ 243 to 
314; 21A Am. Jur. 2d Criminal Law §§ 701 to 716, 936 to 952; 81 Am. Jur. 2d 



 

 

Witnesses §§ 30 to 37.  
Association, former jeopardy of member of, 1 A.L.R. 431.  
Limitation statute, discharge under as bar to subsequent prosecution, 3 A.L.R. 519.  
Jury discharged for occurrences during view, accused as in jeopardy, 4 A.L.R. 1266.  
Jury not sworn, jeopardy where, 12 A.L.R. 1006.  
State and federal offenses arising out of same transaction, prosecutions for, 16 A.L.R. 
1231; 22 A.L.R. 1551; 48 A.L.R. 1106.  
Effect of contractual agreement to submit to examination, 18 A.L.R. 749.  
Self-incrimination, application to disbarment proceedings, 24 A.L.R. 863.  
Juror substituted after completion of panel as sustaining plea of double jeopardy, 28 
A.L.R. 849; 33 A.L.R. 142.  
Admission of evidence of refusal to comply with orders or requests which might tend to 
incriminate, 35 A.L.R. 1236.  
Perjury, acquittal as bar to prosecution of accused for, 37 A.L.R. 1290.  
Former jeopardy, discharge of jury because of misconduct or disqualification of one or 
more jurymen, 38 A.L.R. 706.  
Jury discharged for misconduct or disqualification of member, accused as in jeopardy, 
38 A.L.R. 706.  
Application to answer to pleadings, 52 A.L.R. 143.  
Jury discharged for inability of prosecution to present testimony, accused as in 
jeopardy, 74 A.L.R. 803.  
Award of venire de novo or new trial after verdict of guilty as to one or more counts and 
acquittal as to another as permitting retrial or conviction on latter count, 80 A.L.R. 1106.  
Comment on failure of accused to testify in his own behalf as violation of constitutional 
privilege against self-incrimination, 104 A.L.R. 478.  
Calling upon accused in the presence of jury to produce document in his possession as 
violation of privilege against self-incrimination, 110 A.L.R. 101.  
Necessity and sufficiency of pleading by prosecution to contest defendant's plea of 
former jeopardy, 113 A.L.R. 1146.  
Plea of former jeopardy as affected by declaration of mistrial after impaneling and 
swearing of jury on original trial because of errors, or supposed errors, regarding 
examination or challenging of jurors, 113 A.L.R. 1428.  
Plea of former jeopardy where jury is discharged because of illness or insanity of juror, 
125 A.L.R. 694.  
Juvenile court, power of, to require children to testify, 151 A.L.R. 1229.  
Child labor in streets, validity of provision of statute or ordinance requiring disclosure of 
name of child, 152 A.L.R. 579.  
Accused who testifies in his own behalf as subject to cross-examination to show 
previous conviction in order to enhance punishment, 153 A.L.R. 1159.  
Privilege against self-incrimination as applicable to articles belonging to or taken from 
accused and used as evidence in another action or proceeding, 154 A.L.R. 994.  
Subsequent offense, admissibility in prosecution for, of testimony of incriminating 
character which witness had previously been compelled to give, by virtue of immunity 
statute or otherwise, 157 A.L.R. 428.  
Emergency Price Control Act, witness in action for penalty under, 158 A.L.R. 1473.  
Alcoholic test for alcohol in system as violating privilege against self-incrimination, 159 



 

 

A.L.R. 216.  
Blood grouping tests as violation of privilege against self-incrimination, 163 A.L.R. 947; 
46 A.L.R.2d 1013.  
Physical examination or test, requiring submission to, as violation of privilege against 
self-incrimination, 164 A.L.R. 967; 25 A.L.R.2d 1407.  
Requiring submission to physical examination or test as violation of constitutional rights, 
164 A.L.R. 967; 25 A.L.R.2d 1407.  
Requiring defendant to exhibit self during trial and in presence of jury, 171 A.L.R. 1144.  
Evidence of party's refusal to permit examination or inspection of property or article as 
violation of privilege against self-incrimination, 175 A.L.R. 240.  
Waiver of privilege against self-incrimination in exchange for immunity from prosecution 
as barring reassertion of privilege on account of prosecution in another jurisdiction, 2 
A.L.R.2d 631.  
Use in subsequent prosecution of self-incriminating testimony given without invoking 
privilege, 5 A.L.R.2d 1404.  
Habeas corpus, former jeopardy as ground for, 8 A.L.R.2d 285.  
Power of prosecuting attorney to extend immunity from prosecution to witness claiming 
privilege against self-incrimination, 13 A.L.R.2d 1439; 4 A.L.R.4th 617; 4 A.L.R.4th 
1221.  
Governmental requirement of oath of allegiance or loyalty as requiring one to be a 
witness against himself, 18 A.L.R.2d 280.  
Pretrial requirement that suspect or accused wear or try on particular apparel as 
violating constitutional rights, 18 A.L.R.2d 796.  
Right of witness to refuse to answer, on the ground of self-incrimination, as to 
membership in or connection with party, society or similar organization or group, 19 
A.L.R.2d 388.  
Constitutional objections to alleged incompetent as witness in lunacy inquisition, 22 
A.L.R.2d 760.  
Statutes relating to sexual psychopaths as violating privilege against self-incrimination, 
24 A.L.R.2d 354.  
Sexual psychopaths: double jeopardy under statutes relating to sexual psychopaths, 24 
A.L.R.2d 359.  
Sexual offenses: statutes relating to sexual psychopaths as violating privilege against 
self-incrimination, 24 A.L.R.2d 362.  
Blood, urine, etc., taken from accused, 25 A.L.R.2d 1409.  
Drunken driving, prosecutions for, 25 A.L.R.2d 1409.  
Insanity, accused pleading, 25 A.L.R.2d 1409.  
Fingerprint, palm print or bare footprint evidence as violating privilege against self-
incrimination, 28 A.L.R.2d 1136.  
Parole or pardon: double jeopardy by revocation, without notice or hearing, of probation 
or suspension of sentence, parole or conditional pardon, 29 A.L.R.2d 1090.  
Psychiatric examination: privileges violated by statute providing for psychiatric 
examination of accused to determine mental condition, 32 A.L.R.2d 444.  
Homicide: acquittal on homicide charge as bar to subsequent prosecution for assault 
and battery or vice versa, 37 A.L.R.2d 1068.  
Conviction or acquittal in criminal proceeding as bar to action for statutory damages or 



 

 

penalty, 42 A.L.R.2d 634.  
Discharge of accused for holding him excessive time without trial as bar to subsequent 
prosecution for same offense, 50 A.L.R.2d 943.  
Conspiracy: conviction or acquittal of attempt to commit particular crime as bar to 
prosecution for conspiracy to commit same crime, or vice versa, 53 A.L.R.2d 622.  
Adequacy of immunity offered as condition of denial of privilege against self-
incrimination, 53 A.L.R.2d 1030.  
Severance where codefendant has incriminated himself, 54 A.L.R.2d 830.  
Sound recordings, admissibility in evidence as affected by privilege against self-
incrimination, 58 A.L.R.2d 1036.  
Lesser offense: conviction of lesser offense as bar to prosecution for greater on new 
trial, 61 A.L.R.2d 1141.  
Appeal: conviction from which appeal is pending as bar to another prosecution for same 
offense under rule against double jeopardy, 61 A.L.R.2d 1224.  
Jury: what constitutes accused's consent to court's discharge of jury or to grant of 
state's motion for mistrial which will constitute waiver of plea of former jeopardy, 63 
A.L.R.2d 782.  
Waiver of privilege against self-incrimination, testifying in civil proceeding as, 72 
A.L.R.2d 830.  
Guilty plea as basis of claim of double jeopardy in attempted subsequent prosecution 
for same offense, 75 A.L.R.2d 683.  
Right not to testify, court's duty to inform accused who is not represented by counsel, 79 
A.L.R.2d 643.  
New trial: effect of double jeopardy of court's grant of new trial on own motion in criminal 
case, 85 A.L.R.2d 493.  
Liquor: privilege as violated by admission in criminal case of evidence that accused 
refused to submit to scientific test to determine amount of alcohol in system, 87 
A.L.R.2d 378.  
Nolo contendere: plea of nolo contendere or non vult contendere as affecting claim of 
double jeopardy, 89 A.L.R.2d 599.  
Prohibition: former jeopardy as ground for prohibition, 94 A.L.R.2d 1048.  
Conviction or acquittal of one offense, in court having no jurisdiction to try offense 
arising out of same set of facts, later charged in another court, as putting accused in 
jeopardy of latter offense, 4 A.L.R.3d 874.  
Subsequent trial, after stopping former trial to try accused for greater offense, as 
constituting double jeopardy, 6 A.L.R.3d 905.  
Plea of guilty or conviction as resulting in loss of privilege against self-incrimination as to 
crime in question, 9 A.L.R.3d 990.  
Necessity of informing suspect of rights under privilege against self-incrimination, prior 
to police interrogation, 10 A.L.R.3d 1054.  
Homicide: earlier prosecution for offense during which homicide was committed as bar 
to prosecution for homicide, 11 A.L.R.3d 834.  
Increased punishment: propriety of increased punishment on new trial for same offense, 
12 A.L.R.3d 978.  
Requiring suspect or defendant in criminal case to demonstrate voice for purposes of 
identification, 24 A.L.R.3d 1261.  



 

 

Right of motorist stopped by police officers for traffic offense to be informed at that time 
of his federal constitutional rights under Miranda v. Arizona, 25 A.L.R.3d 1076.  
Larceny: single or separate larceny predicated upon stealing property from different 
owners at the same time, 37 A.L.R.3d 1407.  
Validity of statute, ordinance or regulation requiring fingerprinting of those engaging in 
specified occupations, 41 A.L.R.3d 732.  
Kidnapping: seizure or detention for purpose of committing rape, robbery or similar 
offense as constituting separate crime of kidnapping under doctrine of former jeopardy, 
43 A.L.R.3d 699.  
Seizure or detention for purpose of committing rape, robbery or similar offense as 
constituting separate crime of kidnapping, 43 A.L.R.3d 699.  
When does jeopardy attach in a nonjury trial, 49 A.L.R.3d 1039.  
Prosecution for robbery of one person as bar to subsequent prosecution for robbery 
committed of another person at the same time, 51 A.L.R.3d 693.  
Censorship and evidentiary use of unconvicted prisoner's mail, 52 A.L.R.3d 548.  
Acquittal in criminal proceeding as precluding revocation of probation on same charge, 
76 A.L.R.3d 564.  
Acquittal in criminal proceeding as precluding revocation of parole on same charge, 76 
A.L.R.3d 578.  
Instruction allowing presumption or inference of guilt from possession of recently stolen 
property as violation of defendant's privilege against self-incrimination, 88 A.L.R.3d 
1178.  
Admissibility in evidence of confession made by accused in anticipation of, during or 
following polygraph examination, 89 A.L.R.3d 230.  
Double jeopardy as bar to retrial after grant of defendant's motion for mistrial, 98 
A.L.R.3d 997.  
Right of defendant sentenced after revocation of probation to credit for jail time served 
as condition of probation, 99 A.L.R.3d 781.  
Propriety of requiring criminal defendant to exhibit self, or perform physical act, or 
participate in demonstration, during trial and in presence of jury, 3 A.L.R.4th 374.  
Applicability of double jeopardy to juvenile court proceedings, 5 A.L.R.4th 234.  
Conviction or acquittal in federal court as bar to prosecution in state court for state 
offense based on same facts - modern view, 6 A.L.R.4th 802.  
Mental subnormality of accused as affecting voluntariness or admissibility of confession, 
8 A.L.R.4th 16.  
Concern for possible victim (rescue doctrine) as justifying violation of Miranda 
requirements, 9 A.L.R.4th 595.  
Propriety of using otherwise inadmissible statement, taken in violation of Miranda rule, 
to impeach criminal defendant's credibility - state cases, 14 A.L.R.4th 676.  
Admissibility of evidence concerning words spoken while declarant was asleep or 
unconscious, 14 A.L.R.4th 802.  
Retrial on greater offense following reversal of plea-based conviction of lesser offense, 
14 A.L.R.4th 970.  
What constitutes "manifest necessity" for state prosecutor's dismissal of action, allowing 
subsequent trial despite jeopardy's having attached, 14 A.L.R.4th 1014.  
Right of partners to assert personal privilege against self-incrimination with respect to 



 

 

production of partnership books or records, 17 A.L.R.4th 1039.  
Propriety and prejudicial effect of prosecution's calling as witness, to extract claim of 
self-incrimination privilege, one involved in offense charged against accused, 19 
A.L.R.4th 368.  
Impeachment of defense witness in criminal case by showing witness' prior silence or 
failure or refusal to testify, 20 A.L.R.4th 245.  
Necessity and sufficiency of statements informing one under investigation for 
involuntary commitment of right to remain silent, 23 A.L.R.4th 563.  
Right of prosecution to discovery of case-related notes, statements, and reports - state 
cases, 23 A.L.R.4th 799.  
Propriety of increased sentence following revocation of probation, 23 A.L.R.4th 883.  
Propriety of requiring suspect or accused to alter, or to refrain from altering, physical or 
bodily appearance, 24 A.L.R.4th 592.  
Sufficiency of showing that voluntariness of confession or admission was affected by 
alcohol or other drugs, 25 A.L.R.4th 419.  
Power of state court, during same term, to increase severity of lawful sentence - modern 
status, 26 A.L.R.4th 905.  
Admissibility in criminal case of evidence that accused refused to take test of 
intoxication, 26 A.L.R.4th 1112.  
Extent and determination of attorney's right or privilege against self-incrimination in 
disbarment or other disciplinary proceedings - post-Spevack cases, 30 A.L.R.4th 243.  
Failure to object to improper questions or comments as to defendant's pretrial silence or 
failure to testify as constituting waiver of right to complain of error - modern cases, 32 
A.L.R.4th 774.  
Former jeopardy as bar to retrial of criminal defendant after original trial court's sua 
sponte declaration of a mistrial - state cases, 40 A.L.R.4th 741.  
Propriety of governmental eaves-dropping on communications between accused and 
his attorney, 44 A.L.R.4th 841.  
Automobiles: validity and construction of legislation authorizing revocation or 
suspension of operator's license for "habitual," "persistent," or "frequent" violations of 
traffic regulations, 48 A.L.R.4th 367.  
Voluntariness of confession as affected by police statements that suspect's relatives will 
benefit by the confession, 51 A.L.R.4th 495.  
Double jeopardy: various acts of weapons violations as separate or continuing offense, 
80 A.L.R.4th 631.  
Right of witness in federal court to claim privilege against self-incrimination after giving 
sworn evidence on same matter in other proceedings, 42 A.L.R. Fed. 793.  
Propriety of court's failure or refusal to strike direct testimony of government witness 
who refuses, on grounds of self-incrimination, to answer questions on cross-
examination, 55 A.L.R. Fed. 742.  
Propriety of search involving removal of natural substance or foreign object from body 
by actual or threatened force, 66 A.L.R. Fed. 119.  
Display of physical appearance or characteristic of defendant for purpose of challenging 
prosecution evidence as "testimony" resulting in waiver of defendant's privilege against 
self-incrimination, 81 A.L.R. Fed. 892.  
Availability of sole shareholder's Fifth Amendment privilege against self-incrimination to 



 

 

resist production of corporation's books and records - modern status, 87 A.L.R. Fed. 
177.  
22 C.J.S. Criminal Law §§ 208 to 276; 22A C.J.S. Criminal Law §§ 645 to 654; 98 
C.J.S. Witnesses §§ 431 to 456.  

II. SELF-INCRIMINATION.  

A. IN GENERAL.  

Purpose of right against self-incrimination. - In the search and seizure context the 
prime purpose of an exclusionary rule is to deter future unlawful police conduct, and this 
rationale may be applicable to the right against compulsory self-incrimination. State v. 
Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

Privilege of not being witness against oneself. - The privilege against self-
incrimination is the privilege of not being a witness against oneself. State v. Kendall, 90 
N.M. 236, 561 P.2d 935 (Ct. App.), aff'd, 90 N.M. 191, 561 P.2d 464 (1977).  

Right against self-incrimination equal with right of confrontation. - One person's 
right against self-incrimination and another's right to be confronted with the witnesses 
against him cannot be balanced. Both rights stand on an equal footing, and neither is 
more important than the other. State v. Curtis, 87 N.M. 128, 529 P.2d 1249 (Ct. App. 
1974).  

Elements necessary to sustain privilege. - To sustain the privilege, it need only be 
evident from the implications of the question, in the setting in which it is asked, that a 
responsive answer to the question or an explanation of why it cannot be answered 
might be dangerous because injurious disclosure could result. State v. Zamora, 84 N.M. 
245, 501 P.2d 689 (Ct. App. 1972).  

Privilege against self-incrimination is limited to disclosures that are "testimonial" 
or "communicative" in nature. State v. Mordecai, 83 N.M. 208, 490 P.2d 466 (Ct. App. 
1971).  

The scope of the privilege against self-incrimination is limited to disclosures which are 
testimonial in nature. State v. Ramirez, 78 N.M. 584, 434 P.2d 703 (Ct. App. 1967).  

And does not include identifying physical characteristics by photograph. State v. 
Mordecai, 83 N.M. 208, 490 P.2d 466 (Ct. App. 1971).  

The privilege against self-incrimination applies to disclosures that are "communicative" 
or "testimonial"; the privilege does not include identifying physical characteristics. State 
v. Jamerson, 85 N.M. 799, 518 P.2d 779 (Ct. App. 1974).  



 

 

The act of allowing the prosecutrix to view the defendant for the purpose of identifying 
him did not violate his constitutional privilege against self-incrimination. State v. White, 
77 N.M. 488, 424 P.2d 402 (1967).  

Or voice identification, wearing mask or walking. - Defendant's constitutional 
privilege against self-incrimination was not violated by the fact that, following arrest, 
defendant was brought before two prosecuting witnesses for the purpose of 
identification and was directed to talk for voice identification and to wear a mask of the 
kind claimed to have been worn by the robber and to walk for the purpose of supplying 
additional identifying characteristics. State v. Ramirez, 78 N.M. 584, 434 P.2d 703 (Ct. 
App. 1967).  

Fingerprinting is not within the privilege against self-incrimination. Therefore, 
motion during trial and alleged statement during closing argument, both of which 
referred to fingerprinting, did not violate the privilege. State v. Jamerson, 85 N.M. 799, 
518 P.2d 779 (Ct. App. 1974).  

Nor is drawing of blood. - The privilege against self-incrimination applies to 
disclosures that are communicative or testimonial, and the defendant was not 
compelled to testify against himself by the drawing of blood from his body. State v. 
Richerson, 87 N.M. 437, 535 P.2d 644 (Ct. App.), cert. denied, 87 N.M. 450, 535 P.2d 
657 (1975).  

A police officer may authorize the taking of blood from a dead person to determine 
alcoholic content without violating any rights the person or his heirs might have and 
without incurring any personal liability for his actions so long as the taking of blood is 
done in a manner consistent with the normal rule of human decency. 1959-60 Op. Att'y 
Gen. No. 60-104.  

Or the furnishing of handwriting exemplars. - Where the content of handwriting 
exemplars is neither testimonial nor communicative matter, defendant's privilege against 
self-incrimination is not violated by being compelled to furnish the exemplars. State v. 
Archuleta, 82 N.M. 378, 482 P.2d 242 (Ct. App.), cert. denied, 82 N.M. 377, 482 P.2d 
241 (1971).  

Since handwriting exemplars themselves do not violate a defendant's constitutional 
privilege, the compulsion in furnishing the exemplars also do not violate the privilege. 
State v. Archuleta, 82 N.M. 378, 482 P.2d 242 (Ct. App.), cert. denied, 82 N.M. 377, 482 
P.2d 241 (1971).  

Or psychiatric examination. - A court-ordered psychiatric examination does not violate 
defendant's privilege against self-incrimination. State v. Kendall, 90 N.M. 236, 561 P.2d 
935 (Ct. App.), aff'd, 90 N.M. 191, 561 P.2d 464 (1977).  

Or any real or physical evidence. - The distinction which has emerged, often 
expressed in different ways, is that the privilege against self-incrimination is a bar 



 

 

against compelling "communications" or "testimony," but that compulsion which makes 
a suspect or accused the source of "real or physical evidence" does not violate it. State 
v. Williamson, 78 N.M. 751, 438 P.2d 161, cert. denied, 393 U.S. 891, 89 S. Ct. 212, 21 
L. Ed. 2d 170 (1968).  

Appellant's contention that the cutting of his hair and subsequent use for comparison 
with other hair was a violation of his rights against self-incrimination was without merit 
where although the appellant was unaware of the nature of the future use of the 
samples taken he made no protest. State v. Williamson, 78 N.M. 751, 438 P.2d 161, 
cert. denied, 393 U.S. 891, 89 S. Ct. 212, 21 L. Ed. 2d 170 (1968).  

Trial judge determines whether question calls for incriminating answer. - Whether 
question propounded, on its face, calls for answer reasonably calculated or tending to 
incriminate the witness is for trial judge to say, after considering the matter from all 
standpoints, and the witness is not entitled to decide this matter for himself. Apodaca v. 
Viramontes, 53 N.M. 514, 212 P.2d 425 (1949).  

Witness compelled to answer nonincriminating question. - Prosecution may by 
proper questioning compel answer to fact within witness's knowledge, divulgence of 
which has no reasonable or rational likelihood of connecting witness with commission of 
crime. Apodaca v. Viramontes, 53 N.M. 514, 212 P.2d 425 (1949).  

Statements given prior to custodial interrogation. - Where defendant, prior to 
interview given to district attorney and police chief in office where she worked, was told 
she did not have to say anything, but where she voluntarily disclosed that she knew 
decedent and had been with him shortly before he was found by police, and after which 
disclosure she was immediately given her Miranda warnings, defendant was not subject 
to custodial interrogation prior to her disclosure and therefore was not entitled to 
Miranda warnings prior to time they were given. State v. McLam, 82 N.M. 242, 478 P.2d 
570 (Ct. App. 1970).  

Where defendant talked with police officers briefly prior to receiving any warning as to 
his rights, but where at this stage he was disclaiming knowledge of what had happened 
to the victim; was expressing a desire and willingness to assist the police; was not being 
accused by the police of any wrong; and was not in custody, and where immediately 
upon arrival at the police station, and prior to being questioned, he was advised of 
rights, trial court did err in refusing to suppress statements made to police by defendant. 
State v. Webb, 81 N.M. 508, 469 P.2d 153 (Ct. App. 1970).  

Where appellant had neither been placed under arrest nor in any way detained when he 
volunteered the statement, and it was made in answer to a question concerning what 
occurred and can be described as an answer to a general question of a person who 
knew something of what transpired as a part of the fact-finding process, this is not 
prohibited by Miranda. State v. Lopez, 79 N.M. 282, 442 P.2d 594 (1968).  



 

 

Where officer was in a fact-finding process when the question was asked and the 
incriminating statements made by appellant were voluntary, they were made before any 
type of custodial interrogation, within the meaning of Miranda, could be said to have 
begun. State v. Chambers, 84 N.M. 309, 502 P.2d 999 (1972).  

Admission of the statement by defendant did not violate his privilege against self-
incrimination, where the remark by defendant was completely uncoerced, and was not 
made in connection with any interrogation of him and it was voluntarily made in 
response to a remark made by the officer, even where remark by the officer might have 
suggested some expected response, but was not put as a question to defendant, and 
did not suggest that the officer contemplated any such response as was made by 
defendant. State v. Smith, 80 N.M. 126, 452 P.2d 195 (Ct. App. 1969).  

Where appellant had been neither placed under arrest nor in any way detained when he 
volunteered the incriminating statement, and it was made in answer to a question 
concerning what occurred and can be described as an answer to a general question of 
a person who knew something of what transpired as a part of the fact-finding process, 
the statement is not prohibited by Miranda. State v. Chambers, 84 N.M. 309, 502 P.2d 
999 (1972).  

Where defendant is not in custody, nor under indictment nor being interrogated, the 
advisory system has not begun to operate against the defendant so as to require that he 
be informed of his right to remain silent. State v. Tapia, 81 N.M. 365, 467 P.2d 31 (Ct. 
App. 1970).  

Right against self-incrimination must involve an element of coercion since the 
clause provides that a person shall not be compelled to give evidence against himself; 
where defendant's statements were obtained in a manner indicating that they were 
given voluntarily within the meaning of fundamental fairness, then the deterrence of 
over-zealous and unlawful police activity would not be served by their exclusion. State 
v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

Voluntary statements admissible. - Admission of statements made by defendant 
while in custody after he had been advised of right not to answer questions and had 
made no request to have counsel is not constitutionally impermissible and does not 
constitute error on review. State v. Hall, 78 N.M. 564, 434 P.2d 386 (1967).  

Purpose of exclusionary rule. - In the search and seizure context the prime purpose 
of an exclusionary rule is to deter future unlawful police conduct, and this rationale may 
be applicable to the right against compulsory self-incrimination. State v. Ramirez, 89 
N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

The deterrent purpose of the exclusionary rule necessarily assumes that the police have 
engaged in willful, or at the very least negligent, conduct which has deprived the 
defendant of some right, and by refusing to admit evidence gained as a result of such 
conduct, the courts hope to instill in those particular investigating officers, or in their 



 

 

future counterparts, a greater degree of care toward the rights of an accused, but where 
the official action was pursued in complete good faith, the deterrence rationale loses 
much of its force. State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

One purpose of an exclusionary rule is related to the quality of the evidence, this issue 
being framed in terms of voluntariness, which was used as a test for protecting the 
courts from relying on untrustworthy evidence, before Miranda. State v. Ramirez, 89 
N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

Admissibility of statement made while released on bond. - Trial court did not err in 
allowing admission of evidence of incriminating statement voluntarily made by 
defendant after he was arrested and released on bond, but was no longer in custody or 
being questioned, and where such statement was obtained neither surreptitiously nor by 
threat or promise, without prior showing of evidence that at the time of the claimed 
admission the defendant had been fully advised of his right to advice of legal counsel 
and his right not to be compelled to testify against himself. State v. James, 76 N.M. 376, 
415 P.2d 350 (1966).  

Testimony before grand jury. - Witness may assert his immunity at trial even though 
he testified before grand jury. Apodaca v. Viramontes, 53 N.M. 514, 212 P.2d 425 
(1949).  

Court to determine whether precautionary warning adequate. - It is always open to 
an accused to subjectively deny that he understood the precautionary warning and 
advice with respect to his right to remain silent and to assistance of counsel, and when 
the issue is raised in an admissibility hearing it is for the court to objectively determine 
whether in the circumstances of the case the words used were sufficient to convey the 
required warning. State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

Words of warning found adequate. - Warning given by the district attorney - that 
anything defendant said "could" (not "could and would") be used against him - was 
constitutionally adequate. State v. Briggs, 81 N.M. 581, 469 P.2d 730 (Ct. App. 1970).  

Reference to refusal to take blood test. - Testimony relative to the refusal of a person 
charged with driving while intoxicated to take a blood-alcohol test is admissible in a 
criminal proceeding against him and does not violate a defendant's right against self-
incrimination (opinion based in part on former 41-12-9, 1953 Comp., which permitted 
comment on a defendant's failure to testify in his own behalf). 1963-64 Op. Att'y Gen. 
No. 64-38.  

No right to warning of consequences of refusing blood test. - Miranda-type 
warnings are necessary only in situations of either testimonial or communicative 
evidence, and New Mexico has consistently excluded physical evidence from the scope 
of the protection; it follows that an accused has no constitutional right to a warning 
concerning the consequences of refusing a blood test. State v. Myers, 88 N.M. 16, 536 
P.2d 280 (Ct. App. 1975).  



 

 

No right to instruction on right to refuse blood test. - There is nothing in this section 
or N.M. Const., art. II, § 14, or in New Mexico laws or decisions which gives an accused 
the legal right to an instruction that he has a right to refuse to take a blood alcohol test, 
where defendant did not object to admission of evidence that he refused to take such 
test. State v. Fields, 74 N.M. 559, 395 P.2d 908 (1964).  

Comment by state differs in effect from comment by witness. - Where the 
prosecutor comments on or inquires about the defendant's silence, such a reference 
can have an intolerable prejudicial impact and may require reversal under the "plain 
error" rule of the rules of evidence. Any reference to the defendant's silence by the 
state, if it lacks significant probative value, constitutes plain error and as such it would 
require reversal even if the defendant fails to timely object. However, where a witness 
refers to the defendant's silence, the defendant must object to this testimony in order to 
preserve the error. State v. Baca, 89 N.M. 204, 549 P.2d 282 (1976).  

Burden on state to prove that error did not contribute to verdict. - When there is a 
reasonable possibility that prosecutor's inappropriate remark on defendant's exercise of 
his right to refuse to testify might have contributed to the conviction, the state, as 
beneficiary of that constitutional infringement, must prove beyond a reasonable doubt 
that the error complained of did not contribute to the verdict obtained. State v. Martin, 84 
N.M. 27, 498 P.2d 1370 (Ct. App. 1972).  

Comment by prosecution on accused's failure to testify at trial is reversible error. 
Gonzales v. State, 94 N.M. 495, 612 P.2d 1306 (1980).  

Comment on failure to testify found not to require reversal. - Where defendant did 
not object to the court's instruction regarding defendant's right to not testify and the 
district attorney's comment on defendant's failure to take the stand in his own behalf 
closely followed the initial clause of the court's instruction, and the trial court firmly 
admonished the jury to attach no significance to the district attorney's remark and the 
jury stated that it would do so, then, under these circumstances, if the district attorney's 
comment was error, it did not amount to a violation of defendant's constitutional rights 
and does not require a reversal. State v. Leyba, 80 N.M. 190, 453 P.2d 211 (Ct. App.), 
cert. denied, 80 N.M. 198, 453 P.2d 219 (1969).  

Compelled handwriting not self-incrimination. - Compelled handwriting exemplars 
are nontestimonial and do not constitute self-incrimination. State v. Hovey, 106 N.M. 
300, 742 P.2d 512 (1987).  

Prosecution's questions on defendant's post-arrest silence not necessarily 
reversible error. - Where prosecution is permitted to ask questions involving 
defendant's post-arrest silence, this will not constitute reversible error when these 
questions logically ensued and were invited by defendant's voluntary testimony and 
were not directed at post-arrest silence. State v. Molina, 101 N.M. 146, 679 P.2d 814 
(1984).  



 

 

Objections by prosecutor not construed as comment on failure to testify. - Where 
although the statements of the prosecutor in making his objections might possibly have 
been construed as suggesting that it was for the defendant to take the stand and make 
the explanations, the court was of the opinion that considering the time and the manner 
in which the statements came into the case they could not reasonably be construed as 
comments to the jury on defendant's failure to take the stand and testify on his own 
behalf. State v. Lindsey, 81 N.M. 173, 464 P.2d 903 (Ct. App. 1969), cert. denied, 398 
U.S. 904, 90 S. Ct. 1692, 26 L. Ed. 2d 62 (1970).  

Silent defendant cannot complain of unfavorable inferences by jury. - If the jury 
feels that the facts are strong enough to call upon the defendant to offer explanatory 
evidence to counter them, and he prefers not to do so in the exercise of a constitutional 
right and privilege accorded him, he cannot justly complain if the jury draws inferences 
unfavorable to him under the circumstances. State v. Compton, 57 N.M. 227, 257 P.2d 
915 (1953).  

Where defendant opens door to comment on failure to testify. - Where prosecutor's 
comments in closing argument on defendant's failure to testify could at best be 
characterized as indirect, where defendant "opened the door" to such comment in his 
own closing argument, thus effectively waiving any claim of error, and where trial court 
instructed jury that no presumption was to be made from defendant's failure to testify, 
nor should prosecutor's remarks be given weight if contrary to statements of law given 
them by the court, defendant's constitutional right to remain silent was not violated. 
State v. Carmona, 84 N.M. 119, 500 P.2d 204 (Ct. App. 1972).  

Where remarks of the prosecutor concerning defendant's failure to testify were clearly 
impermissible and in the absence of waiver would constitute reversible error, and where 
defendant objected to the prosecutor's remarks, but where, out of the hearing of the 
jury, the trial court indicated that the prosecutor's remark was invited by defendant's 
argument, and for unexplained reasons the record failed to include defendant's 
argument to the jury, court of appeals could not presume error; consequently, no 
reviewable question was presented. State v. Gunthorpe, 81 N.M. 515, 469 P.2d 160 (Ct. 
App.), cert. denied, 81 N.M. 588, 470 P.2d 309 (1970), cert. denied, 401 U.S. 941, 91 S. 
Ct. 943, 28 L. Ed. 2d 221 (1971).  

Generally, the prosecutor may not properly comment on a defendant's failure to testify, 
but such comment is permissible where the remarks of the prosecuting attorney were 
made by way of response to the comments of defendant's counsel concerning 
defendant's reasons for not testifying, and such remarks by the assistant district 
attorney were within the realm of reasonable reply to defendant's argument. State v. 
Ergenbright, 84 N.M. 662, 506 P.2d 1209 (1973).  

Where the prosecutor's comment on defendant's failure to take the stand was made in 
response to the defendant's own argument, the defendant waived any right which he 
might have had to claim violation of privilege against compulsory self-incrimination 



 

 

because of the prosecutor's comment. State v. Paris, 76 N.M. 291, 414 P.2d 512 
(1966).  

Decision not to take stand does not impair right against self-incrimination. - An 
accused may hesitate to take the witness stand if his past criminal record is such that 
his credibility will probably be completely destroyed in the eyes of the jury if this record 
is made known to the jury. However, this in no way impairs his right against self-
incrimination, his right not to be deprived of his life, liberty or property without due 
process of law, nor his right to a public trial by an impartial jury. State v. Duran, 83 N.M. 
700, 496 P.2d 1096 (Ct. App.), cert. denied, 83 N.M. 699, 496 P.2d 1095 (1972).  

Nor does decision to take stand. - The fact that in taking the stand in his own behalf, 
defendant may thereby incriminate himself, does not, in itself, establish that defendant 
was deprived of due process. State v. Silver, 83 N.M. 1, 487 P.2d 910 (Ct. App. 1971).  

Refusal of witness to answer incriminating question cannot prejudice parties. - 
When a witness, other than the accused, declines to answer a question on the ground 
his answer would tend to incriminate him, the refusal alone cannot be made the basis of 
any inference by the jury, either favorable to the prosecution or favorable to the 
defendant. State v. Polsky, 82 N.M. 393, 482 P.2d 257 (Ct. App.), cert. denied, 82 N.M. 
377, 482 P.2d 241 (1971), cert. denied, 404 U.S. 1015, 92 S. Ct. 688, 30 L. Ed. 2d 662 
(1972).  

No weight can be given accused's silence. - The constitution forbids prosecutor and 
court from commenting on an accused's failure to testify on his own behalf. Even where 
there is no interrogation and the accused merely remains silent, no weight whatever can 
be given to the accused's silence. State v. Ford, 80 N.M. 649, 459 P.2d 353 (Ct. App. 
1969).  

The test of voluntariness of waiver of right against self-incrimination is not 
dependent upon the utterance of a shibboleth, but rather upon a clear manifestation by 
words and circumstances of a free and unconstrained choice. State v. Smith, 80 N.M. 
126, 452 P.2d 195 (Ct. App. 1969).  

Burden on state to establish waiver of rights. - Where upon the first interview 
defendant expressly declined to make any statement, a second or further interview was 
not barred, but there was imposed upon the prosecution a "heavy burden" to establish 
that defendant knowingly and intelligently waived his privilege against self-incrimination 
and his right to the aid of counsel. State v. Lopez, 80 N.M. 130, 452 P.2d 199 (Ct. App. 
1969).  

Burden on defendant to show that waiver not understandingly made. Under 
Escobedo v. Illinois, 378 U.S. 478, 84 S. Ct. 1758, 12 L. Ed. 2d 977 (1964) the burden 
is on a defendant to prove his contentions that the waiver of his rights was not 
intelligently and understandingly made. State v. Beachum, 78 N.M. 390, 432 P.2d 101 
(1967), cert. denied, 392 U.S. 911, 88 S. Ct. 2068, 20 L. Ed. 2d 1369 (1968).  



 

 

Waiver need not be written. - A voluntary waiver of the right or privilege against self-
incrimination need not be reduced to writing and signed by defendant. State v. Smith, 
80 N.M. 126, 452 P.2d 195 (Ct. App. 1969).  

Determinations of waiver and voluntariness binding on appellate court. - Where 
the evidence in prosecution for murder substantially supports the preliminary 
determination by the trial court, that waiver of right against incrimination was voluntary 
and a determination was made by the jury that the statements were voluntarily made, 
these determinations are binding upon court of appeals. State v. Smith, 80 N.M. 126, 
452 P.2d 195 (Ct. App. 1969).  

Where the judge, on record, passed on the voluntariness and admissibility of 
defendant's statements at a suppression hearing, and submitted the statements to the 
jury with a charge which complied with UJI Crim. 40.40 (see now UJI Crim. 14-5040 
SCSA 1986), the defendant's argument that his statements were the product of 
promises and inducements was to be considered with all the conflicting evidence, and it 
was not for the appellate court to substitute its own judgment for that of the trier of fact 
and the trial judge. State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

Transcript found necessary to determine voluntariness of statements. - Where 
defendant's basic defense was to persuade the jury that certain statements relied on 
heavily by the state were involuntary, and that the officer who testified about the 
circumstances of these statements testified differently at trial than at the suppression 
hearing, a copy of the prior hearing transcript would have been invaluable, and where 
there were different judges, court reporters and attorneys in the hearing on the motion 
to suppress, on the motion for a transcript, and at trial, there were no reasonable 
alternatives to a transcript of the prior hearing. State v. Romero, 87 N.M. 279, 532 P.2d 
208 (Ct. App. 1975).  

Waiver of rights as result of guilty plea. - Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 
1709, 23 L. Ed. 2d 274 (1969) requires that state criminal records show an 
understanding waiver by a defendant entering a guilty plea of three constitutional rights: 
(1) the privilege against compulsory self-incrimination, (2) the right to trial by jury and (3) 
the right to confront one's accusers. State v. Guy, 81 N.M. 641, 471 P.2d 675 (Ct. App. 
1970).  

Plea of guilty, voluntarily made, foreclosed an accused's right to object to the manner in 
which he was arrested or how the evidence had been obtained against him. The plea 
was a waiver of all nonjurisdictional defenses, and sentence which followed such a plea 
of guilty was a result of the plea and not the evidence theretofore obtained. State v. 
Brewster, 78 N.M. 760, 438 P.2d 170 (1968).  

Where appellant admittedly incriminated himself by his plea of guilty, he could not be 
heard to complain since by his plea he confessed the charge contained in the 
information. State v. Daniels, 78 N.M. 768, 438 P.2d 512 (1968).  



 

 

By pleading guilty the defendant admitted the acts well pleaded in the charge, waived all 
defenses other than that the indictment or information charges no offense, and waived 
the right to trial and the incidents thereof, and the constitutional guarantees with respect 
to the conduct of criminal prosecutions, including right to jury trial, right to counsel 
subsequent to guilty plea and right to remain silent. State v. Daniels, 78 N.M. 768, 438 
P.2d 512 (1968).  

Defendant, who voluntarily pleaded guilty, was not entitled to a post-conviction hearing 
under Rule 93, N.M.R. Civ. P. (see now Rule 5-802 SCRA 1986) (only applied to post-
conviction motions before September 1, 1975), for the purpose of determining whether 
or not the state obtained evidence, which warranted the filing of the complaint, as a 
result of a claimed questioning of him contrary to his constitutional rights to remain silent 
and to the aid of counsel. State v. Brewster, 78 N.M. 760, 438 P.2d 170 (1968).  

Plea of guilty must be voluntary. - It is fundamental that a plea of guilty must be 
voluntarily made. If not so made but induced by threats or promises, it is void and 
subject to collateral attack. State v. Tipton, 78 N.M. 600, 435 P.2d 430 (1967).  

It is a fundamental rule of criminal procedure that a judgment and sentence cannot 
stand if based upon an involuntary plea of guilty induced by an unkept promise of 
leniency. A guilty plea induced by either promises or threats which deprive it of the 
character of a voluntary act is void and subject to collateral attack. To withhold the 
privilege of withdrawing a guilty plea in order to reassume the position occupied prior to 
its entry would constitute a denial of due process of law. State v. Ortiz, 77 N.M. 751, 
427 P.2d 264 (1967).  

Plea of guilty is binding if made voluntarily after proper advice of counsel and with full 
understanding of the consequences. State v. Tipton, 78 N.M. 600, 435 P.2d 430 (1967).  

Guilty plea found voluntary. - Defendant who was told by his attorney that if he didn't 
plead guilty to second-degree murder he would die in gas chamber could not claim on 
motion for post-conviction relief that his guilty plea was induced by coercion, threats or 
promise of leniency, because such plea represented a choice between two alternatives 
and a voluntary selection of a plea to a lesser charge. State v. French, 82 N.M. 209, 478 
P.2d 537 (1970).  

Where for six days after his arrest defendant was interrogated from time to time by 
officials but gave no statement and was not allowed to retain or consult with an attorney, 
defendant was denied his constitutional right to counsel during the first six days after his 
arrest. However, the denial of a naked constitutional right does not invalidate all 
subsequent proceedings nor necessarily prevent an accused from acting voluntarily in 
such proceedings, and where defendant subsequently retained counsel and pleaded 
guilty upon his advice, the plea was held to be voluntarily given. Murillo v. Cox, 360 F.2d 
29 (10th Cir. 1966).  



 

 

The fact that alternatives are considered in reaching a decision to plead guilty does not 
necessarily render the decision involuntary, and where there is substantial evidence that 
a plea was made voluntarily after proper advice of counsel and with full understanding 
of the consequences, there is no basis for post-conviction relief. Mondragon v. State, 84 
N.M. 175, 500 P.2d 999 (Ct. App. 1972).  

Consequences of guilty plea must be understood. - Defendant's claim upon motion 
for post-conviction relief that trial court failed in its duty to inform him at the arraignment 
and before accepting his plea of guilty that the maximum possible penalty for second-
degree murder was life imprisonment, thereby contributing to his failure to understand 
the consequences of his plea, was without merit where defendant had been fully 
advised by competent counsel as to both maximum and minimum penalties which could 
be imposed upon being adjudged guilty, and where defendant admitted that trial court 
asked if he understood the charge against him. Burton v. State, 82 N.M. 328, 481 P.2d 
407 (1971).  

Sufficient mental capacity required for defendant to make valid statement. - For 
defendant to make a valid statement the defendant must have had sufficient mental 
capacity at the time he made the statement, to be conscious of the physical acts 
performed by him, to retain them in his memory, and to state them with reasonable 
accuracy, and where there was evidence which met this standard, the trial court did not 
err in refusing to suppress the statement. State v. Chavez, 88 N.M. 451, 541 P.2d 631 
(Ct. App. 1975).  

Failure to object waives right to exclude testimony. - Where no objection was made 
to the testimony of officer in which he related the content of his remark and defendant's 
response thereto and defendant had already been advised of his rights to an attorney 
and to remain silent, even if defendant had a right to have this testimony excluded, he 
waived such right when he failed to make objection thereto or to raise any question as 
to its admissibility. State v. Smith, 80 N.M. 126, 452 P.2d 195 (Ct. App. 1969).  

Waiver of right to have public defender notified. - Failure of police to comply with 31-
15-12 NMSA 1978, requiring that peace officers notify public defender of any person not 
represented by counsel who was being forcibly detained and charged with a crime, did 
not infringe upon defendant's rights against self-incrimination where defendant was 
advised of those rights both at time of arrest and booking, voluntarily acknowledged that 
he understood them and signed waiver of rights form. State v. Rascon, 89 N.M. 254, 
550 P.2d 266 (1976).  

State has burden to show that statement not exploitive of prior illegal statement. - 
The fact that defendant may understand his rights at the time of a later statement does 
not discharge state's burden of showing that later statement is not exploitation of prior 
illegal statement, and it is improper to admit the later incriminating statement at trial. 
State v. Dickson, 82 N.M. 408, 482 P.2d 916 (Ct. App. 1971).  



 

 

Plain error to question defendant's silence. - In defendant's murder trial, there being 
no basis for a question concerning defendant's silence at the time of his arrest, the 
district attorney's question about it was "plain error" because it was a comment by the 
district attorney on defendant's silence. State v. Lara, 88 N.M. 233, 539 P.2d 623 (Ct. 
App. 1975).  

If the prosecution's reference to a defendant's silence at time of arrest lacks significant 
probative value, the reference to silence has an intolerable prejudicial impact requiring 
reversal. State v. Lara, 88 N.M. 233, 539 P.2d 623 (Ct. App. 1975).  

Remaining silent in the face of an accusation, under a claim of right to do so until 
counsel can be consulted, is not such a circumstance as will permit admission of 
testimony of the action of the accused or the content of the accusation. State v. Hatley, 
72 N.M. 280, 383 P.2d 247 (1963).  

Even if brother, not defendant, was asked the question. - The fact that the question 
regarding silence was asked of the brother and not the defendant makes no difference, 
since the prejudicial impact was the same. State v. Lara, 88 N.M. 233, 539 P.2d 623 
(Ct. App. 1975).  

Probative value must be outweighed by danger of unfair prejudice in order to 
exclude testimony. - Defendant's motion for mistrial was correctly denied when there 
was no showing that the probative value of testimony mentioning defendant's refusal to 
talk to interviewing detective was substantially outweighed by the danger of unfair 
prejudice, confusion of the issues or misleading the jury as required by Rule 403, 
N.M.R. Evid. (see now Rule 11-403 SCRA 1986). State v. Baca, 89 N.M. 204, 549 P.2d 
282 (1976).  

Showing prior inconsistent statements is not improper comment on defendant's 
silence. - Questioning defendant on cross-examination, after he testified that he had 
found certain stolen property in an abandoned house, about why he had not told the 
police the same thing when he was arrested was not an improper comment on his 
silence at the time of arrest. When arrested the defendant did not remain silent, not only 
stating that he did not know anything, but also offering an explanation which tended to 
deny his possession, the question was proper cross-examination under Rule 611, 
N.M.R. Evid. (see now Rule 11-611 SCRA 1986), and was admissible for the purpose of 
impeaching defendant's credibility by showing prior inconsistent statements. State v. 
Olguin, 88 N.M. 511, 542 P.2d 1201 (Ct. App. 1975).  

Eliciting hearsay statement regarding defendant. - It was improper for the 
prosecutor to call the defense's alibi witness during the prosecutor's case-in-chief and to 
attempt to impeach her by eliciting from her a prior statement made to her by the 
defendant. The defendant's statement was hearsay, and was not admissible as an 
exception under Rule 11-801 D(1) SCRA 1986, since the defendant had not testified. Its 
admission into evidence approached a violation of his constitutional right not to testify. 
State v. Duran, 107 N.M. 603, 762 P.2d 890 (1988).  



 

 

Time at which Miranda warnings should be given. - Defendant's claim that he should 
have been given the Miranda warnings immediately prior to selling the heroin to 
informer was without merit since defendant was neither in custody, under indictment nor 
being interrogated. His freedom of action had not been interfered with in any way, nor 
had the adversary system begun to operate against him. State v. Maes, 81 N.M. 550, 
469 P.2d 529 (Ct. App.), cert. denied, 81 N.M. 588, 470 P.2d 309 (1970).  

Voluntary statements inadmissible if Miranda procedures not followed. - 
Voluntariness relates to the trustworthiness or reliability of statements, whereas waiver 
of rights relates to the compliance with the strictures of Miranda; Miranda requires law 
enforcement officers, before questioning someone in custody, to give specified 
warnings and follow specified procedures during the course of an interrogation, and any 
statement given without compliance with these procedures cannot be admitted in 
evidence against the accused over his objection, even if it is wholly voluntary. State v. 
Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

Miranda holds that if the individual indicates in any manner, at any time prior to or 
during questioning, that he wishes to remain silent, the interrogation must cease; this is 
directive only and does not require a warning prior to interrogation to the effect that 
defendant has a right to stop the questioning at any point and time. State v. Carlton, 83 
N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972).  

Miranda-type warnings in school disciplinary matters. - Miranda-type warnings are 
not required in cases involving in-school disciplinary matters since the purpose of most 
schoolhouse interrogations is to find facts related to violations of school rules or relating 
to social maladjustments of the child with a view toward correcting it, and giving 
Miranda-type warnings would only frustrate this purpose by putting the school official 
and student in an adversary position, in direct opposition to the school official's role of 
counselor. Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. denied, 88 N.M. 
318, 540 P.2d 248 (1975).  

Promises of immunity. - Neither district attorney nor court is granted constitutional or 
statutory power, acting either singly or in concurrence, to extend immunity to a witness 
so as to compel him to testify regardless of incriminating character of his testimony. 
Apodaca v. Viramontes, 53 N.M. 514, 212 P.2d 425 (1949).  

Where defendant's presence at the scene of a burglary, which from the record appeared 
to have included larceny, could tend to incriminate him and subject him to prosecution 
for larceny, the district court could not properly require defendant to answer questions 
about whether defendant saw another person charged with burglary at the scene of the 
crime, in light of defendant's self-incrimination claim, and his refusal to answer did not 
constitute criminal contempt, even where the district attorney stated that "under no 
consideration would he file any other charges" against defendant growing out of the 
burglary. State v. Watson, 82 N.M. 769, 487 P.2d 197 (Ct. App. 1971).  



 

 

Incriminating statements admitted. - Where there is no evidence that an officer knew 
or should have known that his simple statement, "Is he the one?" made to a fellow 
officer in the presence of the defendant, would result in defendant making incriminating 
statements, and there is no evidence of coercion or interrogation and no indication that 
defendant perceived that he was being interrogated, the trial court properly refused to 
suppress defendant's statements. State v. Edwards, 97 N.M. 141, 637 P.2d 572 (Ct. 
App. 1981).  

Narrow scope of inquiry in consolidated cases. - Where prosecutions against two or 
more defendants are consolidated, the consolidation results in compelling adoption for 
both cases of the narrowest scope of inquiry applicable to either since witnesses may 
not be prejudiced in exercising their claims of privilege by having the scope of inquiry in 
the one case extended to the permissible scope obtaining in the other. Apodaca v. 
Viramontes, 53 N.M. 514, 212 P.2d 425 (1949).  

Results of polygraph test are not admissible over objection. Chavez v. New 
Mexico, 456 F.2d 1072 (10th Cir. 1972).  

Where defendant had sought polygraph test and had freely and voluntarily agreed that 
the results thereof, and their interpretation by the examiner, would be admissible as 
evidence, and with full knowledge that all evidence as to the test, including the results 
and interpretation thereof by the examiner, could still be kept from the jury by objecting 
thereto, made no objection, defendant thereupon waived all rights he had concerning 
introduction into evidence of matters he claimed were self-incriminating. State v. 
Chavez, 82 N.M. 238, 478 P.2d 566 (Ct. App. 1970).  

Results of voluntary polygraph test not equated with self-incrimination. - The 
voluntary submission by defendant to polygraph examination, which was conducted at 
his request, without first being given the Miranda warnings and without knowing all that 
would be asked of him, his responses thereto, and the results of the examination, is not 
to be equated with self-incrimination, nor is the examiner's interpretation of the results of 
such examination to be equated with an interpretation from one language into another 
of self-incriminating statements. State v. Chavez, 82 N.M. 238, 478 P.2d 566 (Ct. App. 
1970).  

Failure to sign written statement does not make oral statements inadmissible. - 
Where the record shows that defendant was warned of his rights and signed a waiver 
and that later he refused to sign a written statement and stated that he would wait until 
an attorney was present before he signed it, the trial court's admission of pretrial oral 
statements in evidence was not error as the fact that defendant declined to sign a 
written statement did not make his oral statement inadmissible as a matter of law. State 
v. Courtright, 83 N.M. 474, 493 P.2d 959 (Ct. App. 1972).  

Interrogating accused in absence of counsel. - Any practice on the part of officials of 
interrogating an accused in the absence of his counsel whether retained or appointed is 
strongly disapproved, particularly after the accused has been charged with the crime 



 

 

and the interrogation is designed to secure evidence of guilt to be introduced in the 
criminal trial against the accused. State v. Lopez, 80 N.M. 130, 452 P.2d 199 (Ct. App. 
1969).  

Fact that perjury is the crime with which witness might incriminate himself is 
immaterial. When a witness is asked a question the answer to which could show that he 
had already committed a crime (perjury at a prior trial or hearing), his refusal to answer 
is permissible almost by the definition of self-incrimination. State v. Zamora, 84 N.M. 
245, 501 P.2d 689 (Ct. App. 1972).  

Alibi rule does not violate privilege against self-incrimination. - In applying the alibi 
rule so as to exclude evidence of alibi not disclosed to the district attorney and thus 
giving defendant a choice between foregoing the defense or taking the stand himself to 
present it, the trial court did not violate defendant's privilege against self-incrimination. 
State v. Smith, 88 N.M. 541, 543 P.2d 834 (Ct. App. 1975).  

Instruction on defendant's failure to testify. - It has been firmly established that an 
instruction on defendant's failure to testify is actually a benefit as a caution to the jury 
and is not erroneous, even though the defendant did not request it. State v. Garcia, 84 
N.M. 519, 505 P.2d 862 (Ct. App.), cert. denied, 84 N.M. 512, 505 P.2d 855 (1972).  

Failure to request jury instruction. - Where defendant never requested an instruction 
on the voluntariness of certain statements made by him, any error committed by the 
court in failing to give one was waived. State v. Romero, 87 N.M. 279, 532 P.2d 208 (Ct. 
App. 1975).  

Instruction not error though not requested by defendant. - Where trial court 
instructed the jury not to draw any inferences against petitioner because of his failure to 
testify in his own behalf, petitioner's contention that such instruction was error because 
he did not request such an instruction and that the instruction amounted to a comment 
concerning defendant's failure to testify was without merit since the instruction was for 
the benefit of a defendant. Patterson v. State, 81 N.M. 210, 465 P.2d 93 (Ct. App. 
1970).  

Instruction that state could comment on defendant's failure to take stand was not 
denial of his constitutional protection against self-incrimination where the court did not 
make any comment and the prosecution made no comment or argument whatsoever on 
appellant's silence. State v. James, 76 N.M. 376, 415 P.2d 350 (1966).  

Admissibility of tape recorded evidence. - Where informer making purchases of 
heroin from defendants had an electronic device concealed on his person that 
transmitted sounds to a receiver in a police car and the sounds were recorded on tape, 
defendants' contention that the tapes were erroneously admitted as evidence, that they 
were victims of an illegal search and seizure, and that their privilege against self-
incrimination was violated was without merit. The informer having testified as to the 
conversations, the tapes were admissible to corroborate the informer's testimony. State 



 

 

v. Maes, 81 N.M. 550, 469 P.2d 529 (Ct. App.), cert. denied, 81 N.M. 588, 470 P.2d 309 
(1970).  

Questions answered at probation revocation hearing. - Where defendant at 
probation revocation hearing was not called or sworn as a witness, but was advised by 
the court as to the nature of each charge made against him and was asked whether or 
not the charge was true, and thereby was given an opportunity to admit or deny the 
charge, and where he was also given an opportunity to explain his plea to each charge, 
and in some instances he offered an explanation, this did not constitute compelled, 
coerced or required testimony by defendant against himself. These proceedings were in 
the nature of an arraignment. State v. Brusenhan, 78 N.M. 764, 438 P.2d 174 (Ct. App. 
1968).  

Procedure under legislative committees. - In the investigation of bribery charges by 
the legislature, members of the press appearing before its committee may be compelled 
to divulge the source of their information, but no person may be compelled to be a 
witness against himself in any criminal case, and this prohibition will be given a liberal 
construction, and each house of the legislature may determine its rules of procedure 
and punish its members or others for contempt or disorderly conduct in its presence. 
1937-38 Op. Att'y Gen. No. 65.  

Juvenile proceedings regarded as "criminal". - Juvenile proceedings to determine 
"delinquency," which may lead to commitment to a state institution, must be regarded as 
"criminal" for purposes of the privilege against self-incrimination. Peyton v. Nord, 78 
N.M. 717, 437 P.2d 716 (1968).  

Statute not violative of section. - Statute providing that accused may testify but that 
his failure to do so would create no presumption against him and that accused was 
entitled to jury instruction on the subject if his failure to testify was the object of 
comment or argument did not violate this section. State v. Sandoval, 59 N.M. 85, 279 
P.2d 850 (1955).  

Statute requiring any person who kills bovine to preserve its hide unmutilated for 
30 days does not violate constitutional immunities from self-incrimination and 
unreasonable search and seizure. State v. Walker, 34 N.M. 405, 281 P. 481 (1929). 
See also State v. Knight, 34 N.M. 217, 279 P. 947 (1929).  

B. CONFESSIONS.  

Voluntary confession not violation of section. - When confession was freely and 
voluntarily made, it follows as a matter of course that appellant was not compelled to 
testify against himself in violation of this section. State v. Ascarate, 21 N.M. 191, 153 P. 
1036 (1915), writ of error dismissed, 245 U.S. 625, 38 S. Ct. 8, 62 L. Ed. 517 (1917).  

Massachusetts rule followed in New Mexico. - New Mexico procedure as to 
confessions does not follow the New York method; rather, the court of appeals follows 



 

 

the Massachusetts rule, i.e., the jury passes on voluntariness only after the judge has 
fully and independently resolved the issue against the accused. State v. Burk, 82 N.M. 
466, 483 P.2d 940 (Ct. App.), cert. denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 
271 (1971).  

Judge's comment that voluntariness decided by jury. - Where after a hearing, the 
judge concluded that the defendant's incriminating statement met legal requirements for 
admissibility and his findings on disputed issues of fact are also ascertainable from the 
record, the trial court's statement that the issue of voluntariness was entirely up to the 
jury is no more than a comment that, having determined the statement was obtained in 
accordance with legal requirements, and was admissible as a matter of law, the final 
decision in connection with the statement was for the jury and as such was not 
constitutionally inadequate. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct. App.), cert. 
denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971).  

Involuntary confession not to be heard by jury. - A confession by the defendant 
found to be involuntary by the trial judge is not to be heard by the jury which determines 
his guilt or innocence. State v. Soliz, 79 N.M. 263, 442 P.2d 575 (1968).  

Right to hearing on voluntariness of confession. - Where approximately 47 days 
before trial defendant filed a motion to suppress all statements made by the defendant 
relating to the offenses charged in the indictment, and where on the day of trial 
defendant renewed his motion to suppress, the trial court erred in not holding a hearing 
out of the presence of the jury in order to determine the voluntariness of the confession, 
since defendant had the constitutional right at some stage in the proceeding to object to 
the use of the confession and to have a fair hearing and a reliable determination on the 
issue of voluntariness; a determination uninfluenced by the truth or falsity of the 
confession. State v. LaCour, 84 N.M. 665, 506 P.2d 1212 (Ct. App. 1973).  

Defendant alleging duress in the taking of his confession has a constitutional right to 
have a fair hearing and a reliable determination on the issue of voluntariness 
uninfluenced by the truth or falsity of that confession. State v. Gurule, 84 N.M. 142, 500 
P.2d 427 (Ct. App. 1972).  

A prima facie case for admission of a confession is made where the officers testify 
that the confession was obtained without threat or coercion or promise of immunity. 
State v. Watson, 82 N.M. 769, 487 P.2d 197 (Ct. App. 1971).  

Error not to hear defendant's statement on integrity of confession. - Any time a 
defendant makes it known he has something to say touching the integrity of a 
confession claimed to have been made by him, however incredible it may appear to the 
trial court, the judge must hear him. He has no choice. In declining to do so, the court 
commits reversible error. State v. Armijo, 64 N.M. 431, 329 P.2d 785 (1958).  

Appellate court must accept determinations by triers of fact. - It is for the trial court 
in the preliminary inquiry out of the presence of the jury, and for the jury ultimately under 



 

 

proper instructions, to determine the question of the voluntariness of confessions, and 
the court of appeals must accept these determinations by the triers of the fact, unless 
the evidence is so lacking in support of these determinations as to work fundamental 
unfairness. State v. Fagan, 78 N.M. 618, 435 P.2d 771 (Ct. App. 1967).  

Confession made prior to appearance before magistrate. - Defendant's confession 
having been held to be voluntary by the trial court, and the evidence at the motion 
hearing not requiring a contrary conclusion, the fact that the statement was made prior 
to defendant's appearance before a magistrate did not require that the statement be 
suppressed. State v. Rael, 81 N.M. 791, 474 P.2d 83 (Ct. App. 1970).  

Having determined that it was voluntary, the fact that appellant was not taken forthwith 
before a magistrate cannot be held to make the confession inadmissible. State v. Gray, 
80 N.M. 751, 461 P.2d 233 (Ct. App. 1969).  

Advice of counsel not essential. - A confession by a defendant at a time he is in 
custody and does not have counsel to advise him is not ipso facto involuntary and 
inadmissible. Pece v. Cox, 354 F.2d 913 (10th Cir. 1965), cert. denied, 384 U.S. 1020, 
86 S. Ct. 1984, 16 L. Ed. 2d 1044 (1966).  

A voluntary confession given before counsel was obtained is admissible. State v. Dena, 
28 N.M. 479, 214 P. 583 (1923).  

Promise of lesser punishment. - If the accused confesses because he was induced 
by the promise that his punishment will not be so severe as it otherwise might be, the 
confession is not admissible because it was not voluntary. State v. Watson, 82 N.M. 
769, 487 P.2d 197 (Ct. App. 1971).  

Inducement need not be made by a person in position of authority to be unlawful. 
- Where defendant in larceny case had a private conversation with a former district 
attorney after his arrest, the former district attorney was a person of some standing in 
the community, who had been seen on the day of the crime by defendant with the victim 
of the larceny, and where defendant's mother had told her son to go to this man if he 
ever got into any trouble because he would help him out, defendant might reasonably 
have considered the promissor as a person able to afford him aid, and his confession, 
consisting of the act of showing the police where the stolen property was hidden and the 
statements made to the police after emerging from the conference room and on route to 
the cache site, was unlawfully induced, involuntary and, therefore, inadmissible. State v. 
Benavidez, 87 N.M. 223, 531 P.2d 957 (Ct. App. 1975).  

A confession is presumed to be given by mentally competent person. State v. 
Lujan, 87 N.M. 400, 534 P.2d 1112, cert. denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L. 
Ed. 2d 400 (1975).  



 

 

And burden is on defendant to show evidence to contrary. State v. Lujan, 87 N.M. 
400, 534 P.2d 1112, cert. denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L. Ed. 2d 400 
(1975).  

Test to determine mental competence to make voluntary confession. - For a 
defendant to make a valid confession, he must have had sufficient mental capacity at 
the time to be conscious of the physical acts performed by him, to retain them in his 
memory and to state them with reasonable accuracy. Mere mental instability or 
temporary lack of faculties only goes to the weight to be given the confession. The test 
used to determine mental competence to make a voluntary confession is whether the 
defendant's mental capacities and his actions after the commission of the crime clearly 
demonstrate that he had sufficient mental capacity at that time to be conscious of what 
he was doing, to retain memory of his actions and to relate with reasonable accuracy 
the details of his actions. State v. Lujan, 87 N.M. 400, 534 P.2d 1112, cert. denied, 423 
U.S. 1025, 96 S. Ct. 469, 46 L. Ed. 2d 400 (1975).  

When sanity hearing required. - An evidentiary hearing on the issue of involuntariness 
to confess due to insanity is constitutionally required when a defendant requests it or 
when the defendant attempts to offer proof that he was not mentally competent to make 
the confession. State v. Lujan, 87 N.M. 400, 534 P.2d 1112, cert. denied, 423 U.S. 
1025, 96 S. Ct. 469, 46 L. Ed. 2d 400 (1975).  

Where defendant failed to demand evidentiary hearing regarding insanity and did 
not show that he had evidence to submit on his incompetence to confess, nor was there 
evidence in the record of coercion, prolonged interrogation or anything which might 
make the confession involuntary, it was proper for the court to admit the evidence of the 
confession, along with evidence of the defendant's state of mind at the time of the 
confession, to allow the jury to decide the weight to be accorded the confession. State 
v. Lujan, 87 N.M. 400, 534 P.2d 1112, cert. denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L. 
Ed. 2d 400 (1975).  

Failure to object to admission of confession. - Objection to admission of a 
confession could not be considered if not made in trial court. State v. Layton, 32 N.M. 
188, 252 P. 997 (1927).  

Confession found voluntary. - Where there was no evidence that the circumstances 
surrounding the arrest, the fact that the defendant had been in jail overnight without 
arraignment, or the fact that he had no lawyer, in any way rendered his statement 
involuntary and as the trial court ruled, as a matter of law, that the confession was 
voluntary before submitting it to the jury under proper instructions requiring the jury to 
consider any questions concerning whether it was voluntary, defendant's constitutional 
rights were not abridged. State v. James, 83 N.M. 263, 490 P.2d 1236 (Ct. App. 1971), 
overruled on other grounds, State v. Victorian, 84 N.M. 491, 505 P.2d 436 (1973).  

Defendant's claim that his confession was involuntary was without merit, even though 
defendant agreed to waive his rights only if officers promised not to put him in the same 



 

 

cell with a codefendant, who might kill him, since the answer of the police officer to the 
effect that such would not be done was a natural one and not phrased in a threatening 
or otherwise unjustified manner. State v. LeMarr, 83 N.M. 18, 487 P.2d 1088 (1971).  

Where defendant, before giving the confession, was twice advised of his right to make 
no statement and his right to consult with counsel, by two different officers, and at the 
suppression hearing the trial court made full inquiry into the voluntariness of the 
confession and determined that the defendant had knowingly and intelligently waived 
his right to remain silent, then trial court did not err in admitting into evidence the written 
confession of the defendant. State v. Baros, 87 N.M. 49, 529 P.2d 275 (Ct. App.), cert. 
denied, 87 N.M. 47, 529 P.2d 273 (1974).  

Where the elapsed time of three and one-half hours from arrest to defendant's giving of 
statement of admission and the absence of counsel during that time did not, under the 
circumstances of the case, require a holding that the statement was involuntary and 
therefore should have been suppressed. State v. Rael, 81 N.M. 791, 474 P.2d 83 (Ct. 
App. 1970).  

III. DOUBLE JEOPARDY.  

A. IN GENERAL.  

Policies underlying double jeopardy prohibition. - Several policies underlie the 
double jeopardy prohibition: First, guilt should be established by proving the elements of 
a crime to the satisfaction of a single jury, not by capitalizing on the increased 
probability of conviction resulting from repeated prosecutions before many juries; 
second, the prosecutor should not be able to search for an agreeable sentence by 
bringing successive prosecutions for the same offense before different judges; third, 
criminal trials should not become an instrument for unnecessarily badgering individuals; 
and finally, judges should not impose multiple punishments for a single legislatively 
defined offense. State v. Tanton, 88 N.M. 5, 536 P.2d 269 (Ct. App.), rev'd on other 
grounds, 88 N.M. 333, 540 P.2d 813 (1975).  

This section applies to prevent a person from being punished twice for the same 
offense. State v. McAfee, 78 N.M. 108, 428 P.2d 647 (1967).  

The double jeopardy clause is designed to prohibit the government from harassing 
citizens by subjecting them to multiple suits on the same offense until a conviction is 
obtained. State v. Spillmon, 89 N.M. 406, 553 P.2d 686 (1976).  

The purpose of the double jeopardy prohibition is to prevent the government from 
harassing citizens by subjecting them to multiple suits until a conviction is reached, or 
from repeatedly subjecting citizens to the expense, embarrassment and ordeal of 
repeated trials. State v. Lujan, 103 N.M. 667, 712 P.2d 13 (Ct. App. 1985).  



 

 

Constitutional prohibition against "double jeopardy" designed to protect an 
individual from being subjected to the hazards of trial and possible conviction more than 
once for an alleged offense. State v. Mares, 92 N.M. 687, 594 P.2d 347 (Ct. App.), cert. 
denied, 92 N.M. 675, 593 P.2d 1078 (1979).  

This section prohibits double punishment for the same crime. State v. Ranne, 80 
N.M. 188, 453 P.2d 209 (Ct. App. 1969).  

State and federal provisions similar. - There is little to distinguish the language of 
state constitutional prohibition against double jeopardy from that found in the federal 
constitution. Since the two provisions are so similar in nature, they should be construed 
and interpreted in the same manner. State v. Rogers, 90 N.M. 604, 566 P.2d 1142 
(1977).  

Section subject to same construction as federal counterpart. - The double jeopardy 
clause in this section is subject to the same construction and interpretation as its 
counterpart in the fifth amendment to the United States constitution. State v. Day, 94 
N.M. 753, 617 P.2d 142, cert. denied, 449 U.S. 860, 101 S. Ct. 163, 66 L. Ed. 2d 77 
(1980).  

Application of double jeopardy clause. - The double jeopardy clause only comes to 
the aid of defendants subjected to multiple prosecutions for the identical offense, or in 
such situations in which collateral estoppel, the concept of lesser included offenses or 
the same evidence test apply. State v. Tanton, 88 N.M. 333, 540 P.2d 813 (1975).  

Words "same offense" mean same offense, not the same transaction, not the same 
acts, not the same circumstances or same situation. State v. Goodson, 54 N.M. 184, 
217 P.2d 262 (1950).  

Legislative definition of offenses not affected. - Few, if any, limitations are imposed 
by the double jeopardy clause on the legislative power to define offenses. State v. 
Edwards, 102 N.M. 413, 696 P.2d 1006 (Ct. App. 1984).  

When no bar to consecutive sentencing. - Under the "same evidence" test where 
different elements are required to be proved in order to sustain each of three 
convictions, and different evidence was admitted to prove the different elements, it 
appears that the three convictions are based in part on separate evidence and the 
prohibition against double jeopardy does not bar consecutive sentencing under the 
circumstances of the case. State v. Manus, 93 N.M. 95, 597 P.2d 280 (1979).  

Offenses not same, therefore consecutive sentences proper. - Where the first-
degree murder statute requires proof of an unlawful killing which the robbery statute 
does not, and the robbery statute requires proof of the taking of another's property, 
which the first degree murder statute does not, the offenses are not the same even 
though it is necessary to prove the underlying felony in order to convict the defendant of 
first-degree murder; therefore, a defendant is not being subjected to double punishment 



 

 

and consecutive sentences are proper. State v. Stephens, 93 N.M. 458, 601 P.2d 428 
(1979).  

Under the "same evidence" test if either information requires the proof of facts to 
support a conviction which the other does not, the offenses are not the same and a plea 
of double jeopardy is unavailing. State v. Stephens, 93 N.M. 458, 601 P.2d 428 (1979).  

The word "jeopardy" as used in the U.S. Const., amend. V and in this section is used 
in its technical sense and is only applicable to criminal proceedings. Svejcara v. 
Whitman, 82 N.M. 739, 487 P.2d 167 (Ct. App. 1971).  

Prosecution in both state and federal courts for same offense. - This section is 
subject to the doctrine of dual sovereignty, and does not prohibit the prosecution of a 
defendant in both state and federal courts for criminal charges arising out of an alleged 
criminal activity. Each government can determine what shall be an offense against its 
peace and dignity, thereby permitting each sovereign to prosecute regardless of what 
the other has done. State v. Rogers, 90 N.M. 604, 566 P.2d 1142 (1977).  

Under limited definition of double jeopardy in New Mexico, which used the "same 
evidence" test rather than the "same transaction" test, state was not precluded from 
prosecuting defendant for kidnapping and receiving stolen goods after defendant had 
been acquitted in federal court of bank robbery, which charge assumedly arose from the 
"same transaction" as the other charges. However, since the common-law collateral 
estoppel doctrine would have prevented the kidnapping conviction if not for the principle 
of dual sovereignty, that conviction was reversed on policy grounds. State v. Rogers, 90 
N.M. 673, 568 P.2d 199 (Ct. App.), aff'd in part and rev'd in part, 90 N.M. 604, 566 P.2d 
1142 (1977).  

Civil damages awarded after criminal conviction. - Punitive damage serves a civil 
end to an individual, while criminal sanctions serve a criminal end to the public and an 
award to punitive damages in tort action against defendant after defendant has been 
convicted of reckless driving and driving under the influence does not constitute double 
jeopardy. Svejcara v. Whitman, 82 N.M. 739, 487 P.2d 167 (Ct. App. 1971).  

Defendant's assertion of mere possibility of double jeopardy is insufficient to give 
rise to a constitutional issue in the court of appeals. State v. Newman, 83 N.M. 165, 489 
P.2d 673 (Ct. App. 1971).  

One offense cannot be split up into multiple prosecutions. - The same "offense" 
cannot be split into many parts and made the subject of innumerable prosecutions. The 
prosecution cannot split up into an indefinite number of charges what was in fact but 
one act and one offense. State v. Maestas, 87 N.M. 6, 528 P.2d 650 (Ct. App.), cert. 
denied, 87 N.M. 5, 528 P.2d 649 (1974), overruled on other grounds, State v. Tanton, 
88 N.M. 333, 540 P.2d 813 (1975).  



 

 

When defendant placed in jeopardy. - A defendant is placed in jeopardy when, after 
issue joined upon a valid indictment before a competent court, the jury is impaneled and 
sworn to try his case; territorial statute providing that nolle prosequi could not be 
entered after any testimony had been introduced for defendant would be violative of 
fundamental law and void if such law assumed to give the right to dismiss at any time 
before the defendant offered proof. United States v. Aurandt, 15 N.M. 292, 107 P. 1064, 
27 L.R.A. (n.s.) 1181 (1910).  

Assuming the court has jurisdiction, and prior proceedings are valid, jeopardy attaches 
when issue is joined upon an indictment or information, and the jury is impaneled and 
sworn to try the cause. Ex parte Williams, 58 N.M. 37, 265 P.2d 359 (1954).  

Both a sufficient legal charge and a sufficient jurisdiction to try the charge must exist for 
jeopardy to attach. State v. Goodson, 54 N.M. 184, 217 P.2d 262 (1950).  

Where defendant was charged with both aggravated battery and attempt, and where the 
lesser charge of attempt was dismissed prior to trial, it was not "double jeopardy" to 
proceed to try defendant on the charge of aggravated battery, because defendant was 
not tried on the attempt charge and the attempt charge was dismissed before any 
evidence was presented. State v. Hibbs, 82 N.M. 722, 487 P.2d 150 (Ct. App. 1971).  

The factors to be taken into consideration in determining whether a defendant's retrial 
will place him in double jeopardy after a prior trial has been aborted by the declaration 
of a mistrial not at his request include: (1) defendant's interest in having his fate 
determined by the jury first impaneled, which encompasses not only his right to have his 
trial completed by a particular panel, but also his interest in ending the dispute then and 
there with an acquittal, and would weigh heavily against retrial in all situations where 
jeopardy has attached (i.e., after the jury is sworn to try the case), and (2) the factor of 
avoiding giving the state a second bite of the apple in order to either strengthen its case 
or to alter its trial strategy to obtain a conviction. State v. De Baca, 88 N.M. 454, 541 
P.2d 634 (Ct. App.), cert. denied, 89 N.M. 6, 546 P.2d 71 (1975).  

Jeopardy attaches when issue is joined upon an indictment or information, and the jury 
is impaneled and sworn to try the cause, or, in nonjury cases, the presentation of at 
least some evidence on behalf of the state. State v. Rhodes, 76 N.M. 177, 413 P.2d 214 
(1966); State v. Mares, 92 N.M. 687, 594 P.2d 347 (Ct. App.), cert. denied, 92 N.M. 
675, 593 P.2d 1078 (1979).  

New adjudication of delinquency held double jeopardy. - It was error to rely solely 
on a predisposition report submitted after trial to support the finding that a child was in 
need of care and rehabilitation. Since jeopardy attached at the first hearing where the 
issue of delinquency was tried, it would violate the constitutional prohibition against 
double jeopardy to remand case for a new adjudication of delinquency. John Doe v. 
State, 92 N.M. 74, 582 P.2d 1287 (1978).  



 

 

Failure to allow good time credit for presentence confinement does not subject a 
prisoner to double jeopardy. Enright v. State, 104 N.M. 672, 726 P.2d 349 (1986).  

Administrative plus statutory punishment for prison escape. - Even if 
administrative sanctions have been levied against defendant for his escape from prison, 
conviction under 30-22-9 NMSA 1978 did not constitute double jeopardy. State v. 
Budau, 86 N.M. 21, 518 P.2d 1225 (Ct. App. 1973), cert. denied, 86 N.M. 5, 518 P.2d 
1209 (1974).  

Administrative discipline of an escapee does not prohibit criminal prosecution for the 
escape nor do the two punishments constitute double jeopardy. State v. Millican, 84 
N.M. 256, 501 P.2d 1076 (Ct. App. 1972).  

Increased sentence resulting from Habitual Criminal Act. - Where defendant's first 
conviction, standing alone, was not the cause of an enhanced sentence, but rather the 
enhancement was due to the Habitual Criminal Act, defendant's enhanced punishment 
was not prohibited as double jeopardy. State v. Gonzales, 84 N.M. 275, 502 P.2d 300 
(Ct. App.), cert. denied, 84 N.M. 271, 502 P.2d 296 (1972).  

Increased sentence after original sentence set aside. - Where, at the defendant's 
behest, his sentence is set aside on appeal or by collateral attack, the imposition of a 
greater sentence does not violate federal or state double jeopardy principles. Tipton v. 
Baker, 432 F.2d 245 (10th Cir. 1970).  

Increased sentence after trial de novo. - A greater sentence imposed by the district 
court for violation of certain municipal ordinances after a trial de novo does not deprive 
defendant of due process, nor does it amount to double jeopardy. City of Farmington v. 
Sandoval, 90 N.M. 246, 561 P.2d 945 (Ct. App. 1977).  

Increase of punishment after defendant committed. - A trial court is without power to 
set aside a valid sentence after the defendant has been committed thereunder, and 
impose a new or different sentence increasing the punishment. A judgment which 
attempts to do so is void, and the original judgment remains in force. State v. Allen, 82 
N.M. 373, 482 P.2d 237 (1971); State v. Cheadle, 106 N.M. 391, 744 P.2d 166 (1987).  

Increasing a sentence, after a defendant has commenced to serve it, is a violation of the 
constitutional guarantee against double jeopardy. State v. Allen, 82 N.M. 373, 482 P.2d 
237 (1971); State v. Cheadle, 106 N.M. 391, 744 P.2d 166 (1987).  

Additional evaluation of sentence raises no double jeopardy issue. - An order 
deferring sentence in no way represents a suspension or a final sentence, at least for 
purposes of jurisdiction. Where deferral is ordered for the purpose of additional 
evaluation as recommended by department of corrections, a statutory sentence 
subsequently imposed is not a second sentence, but the first sentence imposed in the 
case. Accordingly, there is no second sentence raising a double jeopardy issue and no 



 

 

absence of authority in the trial court to impose the statutory sentence. State v. Wood, 
86 N.M. 731, 527 P.2d 494 (Ct. App.), cert. denied, 86 N.M. 730, 527 P.2d 493 (1974).  

Consecutive sentences for crimes arising out of the same event do not constitute 
double jeopardy unless there has been a merger. State v. Deats, 82 N.M. 711, 487 P.2d 
139 (Ct. App. 1971).  

All consecutive sentences for different offenses arising out of the same event do not 
necessarily violate the double jeopardy prohibition of the United States and New Mexico 
constitutions. State v. Deats, 82 N.M. 711, 487 P.2d 139 (Ct. App. 1971).  

Separate, successive contempts are punishable as separate offenses, but where 
the supreme court cannot be sure from the judgment of conviction that defendant was 
not convicted of contempt by one judge for the same misconduct for which he was 
summarily convicted and sentenced by another judge, it cannot be sure that his rights 
against double jeopardy have not been violated. Consequently, the proper procedure to 
be followed to protect against this possible violation of his rights, and to protect the 
rights of the public to have contempts of court punished, is to reverse the decision of the 
court of appeals affirming the conviction, reverse the judgment and sentence of the 
district court, and remand the cause to the district court for further proceedings. State v. 
Driscoll, 89 N.M. 541, 555 P.2d 136 (1976).  

Increasing sentence based on consideration of element of offense. - Where 
defendant noted that physical injury is an element of the crime of second degree 
criminal sexual penetration under 30-9-11B(2) NMSA 1978, and he contended the trial 
court's consideration of physical injury suffered by the victim in increasing the basic 
sentence pursuant to 31-18-15.1 NMSA 1978 exposed him to double jeopardy, it was 
held that the court's consideration of circumstances surrounding an element of the 
offense did not expose defendant to double jeopardy. State v. Bernal, 106 N.M. 117, 
739 P.2d 986 (Ct. App. 1987).  

Remand by children's court judge to special master. - As long as the special 
master's recommendations are not binding on the children's court judge, a special 
master is considered a ministerial rather than a judicial officer, and is without powers of 
adjudication. Under Rule 10-111F SCRA 1986, the children's court is not bound by the 
special master's findings and conclusions. Thus, there is no violation of the double 
jeopardy clause when the children's court judge remands to the special master prior to 
entering its findings and conclusions. State v. Billy M., 106 N.M. 123, 739 P.2d 992 (Ct. 
App. 1987).  

Where petitioner's claim of double jeopardy went outside the record and thus the 
"files and records of the case" did not conclusively show petitioner was not entitled to 
relief under that claim, he was entitled to an evidentiary hearing on that claim where the 
burden would be on him to prove a factual basis showing double jeopardy. Woods v. 
State, 84 N.M. 248, 501 P.2d 692 (Ct. App. 1972).  



 

 

Double jeopardy found. - Conviction for embezzling a sum as county clerk and ex 
officio clerk of the district court bars further prosecution for embezzling another sum as 
county clerk and ex officio probate clerk, where state is unable to show the conversion 
of any particular sum at any particular time. State v. Romero, 33 N.M. 314, 267 P. 66 
(1928).  

Where defendants were charged with felony murder, aggravated burglary and 
attempted robbery, and the jury returned a verdict of guilty as to attempted robbery and 
not guilty as to burglary, but even though they received an instruction on felony murder, 
reached no verdict as to either first-degree or second-degree murder, having declared 
that they were deadlocked, the trial court could not order retrial of murder charges 
without violating double jeopardy clause, since it concluded the proceedings without 
declaring a mistrial and without reserving power to retry those issues upon which the 
jury could not agree. State v. Spillmon, 89 N.M. 406, 553 P.2d 686 (1976).  

Double jeopardy not found. - Where defendant's motion to dismiss because of the 
vagueness of the "totaling" provision of 30-36-5 NMSA 1978 was sustained and the 
information was dismissed before a plea was entered, the proceeding did not consider 
the "merits" of the charge since it considered only whether the "totaling" provisions of 
30-36-5 NMSA 1978 were void for vagueness. Therefore, since defendant had not yet 
been in jeopardy, reinstatement of the information by reviewing court did not subject him 
to double jeopardy. State v. Ferris, 80 N.M. 663, 459 P.2d 462 (Ct. App. 1969).  

Defendant's conviction of two larcenies did not amount to double jeopardy where he 
stole money from separate cash registers of separately owned shops located in same 
room divided only by low walls, since proof of theft of money from one shop would not 
have proved theft of money from the other, and therefore the evidence was not the 
same. State v. Bolen, 88 N.M. 647, 545 P.2d 1025 (Ct. App.), cert. denied, 89 N.M. 5, 
546 P.2d 70 (1976).  

Evidence that a conspiracy to commit burglary was entered on the evening of 
November 16th, that the conspirators unsuccessfully attempted to carry out the 
conspiracy at 10:30 p.m. of that day, and that the burglary was performed between 9:00 
and 9:30 a.m. of November 17th, showed two distinct crimes, and there was no factual 
basis for the contention that they were either the same or so similar that multiple 
convictions were prohibited. State v. Watkins, 88 N.M. 561, 543 P.2d 1189 (Ct. App.), 
cert. denied, 89 N.M. 6, 546 P.2d 71 (1975).  

Since marijuana is not defined as a narcotic drug under the relevant statutes, a charge 
of violating 30-31-20 NMSA 1978 in the first proceeding brought against defendant for 
selling marijuana did not charge defendant with a public offense. Therefore, the court 
lacked jurisdiction in the first proceeding, and there was no basis for a claim of double 
jeopardy where defendant was later charged under the proper section. State v. Mabrey, 
88 N.M. 227, 539 P.2d 617 (Ct. App. 1975).  

B. TESTS.  



 

 

Determination of whether same offense involved. - Various approaches have been 
used in determining whether the same offense is involved in a particular case and the 
result is that the prohibition against double jeopardy is not one rule, but several, each 
applying to a different situation, some of these being: (1) collateral estoppel which looks 
to all the relevant matters and determines whether or not the jury, in reaching its verdict 
in the first trial, necessarily or actually determined the same issues which the state 
attempts to raise in the second trial; (2) same evidence, where one determines whether 
the facts offered in support of one offense would sustain a conviction of a second 
offense, and if either charge requires the proof of facts to support a conviction which the 
other does not, the offenses are not the same; (3) lesser included offense, where 
conviction or acquittal of a lesser offense necessarily included in a greater offense bars 
prosecution for the greater offense; (4) merger of offenses, which requires 
determination of whether one criminal offense has merged in another and is not whether 
the two criminal acts are successive steps in the same transaction but whether one 
offense necessarily involves the other; and (5) same transaction which excuses whether 
the several offenses are the same, as where they arise out of the same transaction, and 
were committed at the same time, and were part of a continuous criminal act, and 
inspired by the same criminal intent, which is an essential element of each offense, they 
are susceptible of only one punishment. State v. Tanton, 88 N.M. 5, 536 P.2d 269 (Ct. 
App.), rev'd on other grounds, 88 N.M. 333, 540 P.2d 813 (1975).  

Collateral estoppel. - Under the rule of collateral estoppel any right, fact or matter in 
issue, and directly adjudicated upon, or necessarily involved in, the determination of an 
action before a competent court in which a judgment or decree is rendered upon the 
merits is conclusively settled by the judgment therein and cannot again be litigated 
between the parties and privies whether the claim or demand, purpose or subject matter 
of the two suits is the same or not. State v. Nagel, 87 N.M. 434, 535 P.2d 641 (Ct. 
App.), cert. denied, 87 N.M. 450, 535 P.2d 657 (1975).  

Where the issue of defendant's sanity was an issue of fact in the first trial, insanity 
having been raised as an affirmative defense, it was actually litigated, and it was 
absolutely necessary to a decision in that trial, and the identical issue of fact, the sanity 
of the defendant, was raised in the second trial between the same parties (the state and 
the defendant) for offenses committed some 16 hours prior to the crime which was the 
subject of the first trial, it was held that the issue of insanity which was decided in 
defendant's favor at the first trial was the same issue of fact as the issue of insanity at 
the second trial and therefore collateral estoppel was a bar to the second trial. State v. 
Nagel, 87 N.M. 434, 535 P.2d 641 (Ct. App.), cert. denied, 87 N.M. 450, 535 P.2d 657 
(1975).  

The principle of collateral estoppel bars relitigation between the same parties of issues 
actually determined at a previous trial; in a criminal trial context collateral estoppel is a 
constitutional defense raised by the defendant in a second trial after an acquittal in the 
first trial on the same issue. Where the defendant was convicted in municipal court of 
violation of certain traffic ordinances, he had no acquittal to raise in his defense in 
district court on charges of homicide by vehicle, and application of the principle of 



 

 

collateral estoppel was therefore inappropriate. State v. Tanton, 88 N.M. 333, 540 P.2d 
813 (1975).  

If the doctrine of collateral estoppel would bar New Mexico from prosecuting a 
defendant a second time, and the doctrine is inapplicable solely because of the concept 
of dual sovereignty, as a matter of judicial policy, the prosecution will not be permitted in 
New Mexico. State v. Rogers, 90 N.M. 673, 568 P.2d 199 (Ct. App.), aff'd in part and 
rev'd in part, 90 N.M. 604, 566 P.2d 1142 (1977).  

The same evidence test is whether the facts offered in support of one offense would 
sustain a conviction of the other offense. State v. Sandoval, 90 N.M. 260, 561 P.2d 
1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  

If either information requires the proof of facts to support a conviction which the other 
does not, the offenses are not the same and a plea of double jeopardy is unavailing. 
State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 
567 P.2d 486 (1977).  

The test for determining whether two offenses are the same so as to bring into 
operation the prohibition against double jeopardy is the "same evidence" test which 
asks whether the facts offered in support of one offense would sustain a conviction of 
the other. State v. Tanton, 88 N.M. 333, 540 P.2d 813 (1975); State v. Smith, 94 N.M. 
379, 610 P.2d 1208 (1980).  

For double jeopardy, the test in determining whether the offenses charged are the same 
is whether the facts offered in support of one charge would sustain a conviction of the 
other. If either information requires the proof of facts to support a conviction which the 
other does not, the offenses are not the same and a plea of double jeopardy is 
unavailing. Owens v. Abram, 58 N.M. 682, 274 P.2d 630 (1954), cert. denied, 348 U.S. 
917, 75 S. Ct. 300, 99 L. Ed. 2d 719 (1955).  

Multiple acts may be divided into counts when not "one offense". - When multiple 
acts cannot be classified as "one offense" under the same evidence test, they may 
nevertheless be divided into multiple counts if some applicable policy so demands. 
State v. Smith, 94 N.M. 379, 610 P.2d 1208 (1980).  

Same transaction test disapproved. - The "same transaction" test, which is 
concerned with whether offenses were committed at the same time, were part of a 
continuous criminal act and inspired by the same criminal intent, has not been imposed 
by the United States supreme court on the states in double jeopardy cases, and since 
its use is not mandated by this section, it is rejected and disapproved. State v. Tanton, 
88 N.M. 333, 540 P.2d 813 (1975).  

No double jeopardy where factual basis for two convictions differ. - If the factual 
basis for the alleged conviction for assault in municipal court and the factual basis for 
the aggravated assault conviction differed, then there would be no double jeopardy in 



 

 

conviction of defendant for both. Woods v. State, 84 N.M. 248, 501 P.2d 692 (Ct. App. 
1972).  

And burden on defendant to prove that factual basis the same. - If the factual basis 
for the alleged conviction for assault in municipal court and the factual basis for the 
aggravated assault conviction differ, then there would be no double jeopardy and the 
burden will be on defendant to prove a factual basis showing double jeopardy. State v. 
Woods, 85 N.M. 452, 513 P.2d 189 (Ct. App. 1973).  

Offense must be same in law and in fact. - The plea of double jeopardy is unavailing, 
unless the offense to which it is interposed is the same in law and in fact as the prior 
one under which defendant was placed in jeopardy. State v. Mares, 79 N.M. 327, 442 
P.2d 817 (Ct. App. 1968).  

The test of merger is whether one crime necessarily involves the other. State v. Deats, 
82 N.M. 711, 487 P.2d 139 (Ct. App. 1971).  

The test of whether one criminal offense has merged in another is not whether the two 
criminal acts are successive steps in the same transaction, but whether one offense 
necessarily involves the other. State v. Eckles, 79 N.M. 138, 441 P.2d 36 (1968).  

The true test of whether one criminal offense has merged in another is whether one 
crime necessarily involves another, as, for example, rape involves fornication, and 
robbery involves both assault and larceny. If a defendant commits a burglary and while 
in the burglarized dwelling he commits the crime of rape or kidnapping, his crimes do 
not merge for neither of them is necessarily involved in the other. When one of two 
criminal acts committed successively is not a necessary ingredient of the other, there 
may be a conviction and sentence for both. State v. Eckles, 79 N.M. 138, 441 P.2d 36 
(1968).  

Whether defendant may be sentenced for each of his five crimes depends upon 
whether any one of the crimes has merged with any other of the crimes. If there has 
been a merger, defendant may not be sentenced for the merged offense. The test of 
merger is whether one of his crimes necessarily involves another of his crimes. State v. 
Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App. 1969).  

The test of whether one criminal offense has merged in another is not whether two 
criminal acts are successive steps in the same transaction (the rejected same 
transaction test), but whether one offense necessarily involves the other. State v. 
Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 
486 (1977).  

The merger concept has aspects of the included offense concept, and in determining 
whether one offense necessarily involves another offense so that merger applies, the 
decisions have looked to the definitions of the crimes to see whether the elements are 
the same; this approach is similar to the approach used in determining whether an 



 

 

offense is an included offense (a determination of whether the greater offense can be 
committed without also committing the lesser). State v. Sandoval, 90 N.M. 260, 561 
P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  

Whether defendant can be sentenced for two crimes depends upon whether one crime 
merges with the other. The test of merger is whether one crime necessarily involves the 
other. State v. Ranne, 80 N.M. 188, 453 P.2d 209 (Ct. App. 1969).  

The true test of whether one criminal offense has merged in another is whether one 
crime necessarily involves another, as, for example, rape involves fornication, and 
robbery involves both assault and larceny. If a defendant commits a burglary and while 
in the burglarized dwelling he commits the crime of rape or kidnapping, his crimes do 
not merge, for neither of them is necessarily involved in the other. When one of two 
criminal acts committed successively is not a necessary ingredient of the other, there 
may be a conviction and sentence for both. State v. McAfee, 78 N.M. 108, 428 P.2d 647 
(1967).  

The merger concept has aspects of the same evidence test because merger and the 
same evidence test are both concerned with whether more than one offense has been 
committed. State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 
N.M. 637, 567 P.2d 486 (1977).  

Prosecution for greater offense after trial for lesser offense. - Acquittal or conviction 
of lesser offense at former trial does not bar subsequent prosecution for greater offense, 
unless accused could have been convicted of the greater offense at the former trial on 
the same evidence as was used against him at the subsequent trial. State v. Goodson, 
54 N.M. 184, 217 P.2d 262 (1950).  

Where court in which acquittal or conviction is had for lesser offense was without 
jurisdiction to try accused for the greater offense, a prosecution for the greater offense 
is not barred. State v. Goodson, 54 N.M. 184, 217 P.2d 262 (1950).  

A conviction or acquittal of a lesser offense necessarily included in a greater offense 
bars a subsequent prosecution for the greater offense. State v. Sandoval, 90 N.M. 260, 
561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  

A conviction of a lesser offense bars a subsequent prosecution for a greater offense, in 
all those cases where the lesser offense is included in the greater offense, and vice 
versa. State v. Medina, 87 N.M. 394, 534 P.2d 486 (Ct. App. 1975).  

An acquittal of a lesser offense bars a subsequent prosecution for a greater offense 
where the lesser offense is included in the greater. Ex parte Williams, 58 N.M. 37, 265 
P.2d 359 (1954).  

In order to protect the right to appeal, a defendant convicted of a lesser offense 
overturned on appeal may not be retried for any greater offense. A defendant would not 



 

 

alway pursue valid grounds for appeal after conviction of a lesser charge if he knew we 
would face the possibility of a trial on greater charges after reversal. State v. Castrillo, 
90 N.M. 1146, 566 P.2d 1146 (1977).  

The possession of marijuana is a lesser offense necessarily included in the greater 
offense of distribution of marijuana, and where defendant is convicted of the lesser 
offense, the principles of double jeopardy bar the subsequent prosecution of the greater 
offense. State v. Medina, 87 N.M. 394, 534 P.2d 486 (Ct. App. 1975).  

Conviction of a lesser included offense bars prosecution of a greater offense, subject to 
one exception: if the court does not have jurisdiction to try the crime, double jeopardy 
cannot attach, since double jeopardy requires that a court have sufficient jurisdiction to 
try the charge. Where the magistrate court had no jurisdiction to try the charge of 
vehicular homicide while driving while intoxicated or recklessly driving, double jeopardy 
should not bar the vehicular homicide by driving while intoxicated charge. State v. 
Tanton, 88 N.M. 333, 540 P.2d 813 (1975).  

A conviction or acquittal of a lesser offense necessarily included in a greater offense 
bars a subsequent prosecution for the greater offense. However, where the indictment 
against defendant was phrased in the alternative charging him with homicide by vehicle 
while violating either 66-8-102 NMSA 1978 or former 64-22-3, 1953 Comp., the 
prosecution was not barred by a conviction in a municipal court for driving under the 
influence since the lesser offense of driving while under the influence of intoxicating 
liquor is not necessarily included in the greater offense of homicide by vehicle. State v. 
Tanton, 88 N.M. 333, 540 P.2d 813 (1975).  

For an offense to be included within another offense, the offense must be 
necessarily included in the offense charged in the indictment, and for an offense to be 
necessarily included, the greater offense cannot be committed without also committing 
the lesser. State v. Kraul, 90 N.M. 314, 563 P.2d 108 (Ct. App.), cert. denied, 90 N.M. 
637, 567 P.2d 486 (1977).  

For a lesser offense to be necessarily included, the greater offense cannot be 
committed without also committing the lesser, and in determining whether an offense is 
necessarily included, the court will look to the offense charged in the indictment. State v. 
Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 
486 (1977).  

The concept of lesser included offenses is not involved in a prosecution for armed 
robbery and aggravated battery because either offense can be committed without 
committing the other offense. State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), 
cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).  

The jurisdictional exception to double jeopardy means that jeopardy cannot extend 
to an offense beyond the jurisdiction of the court in which the accused is tried. State v. 
Lujan, 103 N.M. 667, 712 P.2d 13 (Ct. App. 1985).  



 

 

C. MISTRIAL, DISMISSAL, APPEAL AND RETRIAL.  

Number of trials not, per se, barred. - The number of trials involving the same 
defendant upon the same charges does not, per se, set up a double jeopardy bar. State 
v. Day, 94 N.M. 753, 617 P.2d 142, cert. denied, 449 U.S. 860, 101 S. Ct. 163, 66 L. 
Ed. 2d 77 (1980).  

Jeopardy may attach where prosecutor purposely precipitates mistrial. - Where 
the prosecutor engages in any misconduct for the purpose of precipitating a motion for a 
mistrial, gaining a better chance for conviction upon retrial, or subjecting the defendant 
to the harassment and inconvenience of successive trials, double jeopardy attaches. 
State v. Day, 94 N.M. 753, 617 P.2d 142, cert. denied, 449 U.S. 860, 101 S. Ct. 163, 66 
L. Ed. 2d 77 (1980).  

"Purposeful" misconduct does not always create double jeopardy bar. - Where, 
during rebuttal argument, the prosecutor told the jury that he had been accused of 
withholding evidence, but that counsel for the defendant objected to the question about 
a prior conviction and thus succeeded in withholding evidence, this was prejudicial and 
purposeful misconduct, but such "purposeful" misconduct did not create a double 
jeopardy bar to the retrial of the defendant. State v. Day, 94 N.M. 753, 617 P.2d 142, 
cert. denied, 449 U.S. 860, 101 S. Ct. 163, 66 L. Ed. 2d 77 (1980).  

Mistrial or new trial continues the jeopardy. - A mistrial or a new trial secured by 
plaintiff or defendant continues the jeopardy and does not renew it. State v. Spillmon, 89 
N.M. 406, 553 P.2d 686 (1976).  

Mistrial based on manifest necessity. - A mistrial not moved for or consented to by 
the defendant must be based upon a manifest necessity or jeopardy attaches 
preventing retrial. The power to declare a mistrial must be exercised with the greatest 
caution, under urgent circumstances, and for very plain and obvious reasons. There is 
no plain and obvious reason to declare a mistrial as to any included offense upon which 
the jury has reached a unanimous agreement of acquittal. State v. Castrillo, 90 N.M. 
608, 566 P.2d 1146 (1977).  

If defendant was put in jeopardy in an original proceeding, he cannot be again put in 
jeopardy in the absence of some compelling reason which requires a declaration of a 
mistrial. State v. Moreno, 69 N.M. 113, 364 P.2d 594 (1961).  

Upon appellate review of the declaration of a mistrial the question is whether the trial 
court exercised a sound discretion to ascertain that there was a manifest necessity for a 
mistrial. State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), cert. denied, 89 N.M. 
6, 546 P.2d 71 (1975).  

The law has invested courts of justice with the authority to discharge a jury from giving 
any verdict, whenever, in their opinion, taking all the circumstances into consideration, 
there is a manifest necessity for the act, or the ends of public justice would otherwise be 



 

 

defeated; they are to exercise a sound discretion on the subject, and it is impossible to 
define all the circumstances which would render it proper to interfere, but the power 
ought to be used with the greatest caution, under urgent circumstances, and for very 
plain and obvious causes. State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), cert. 
denied, 89 N.M. 6, 546 P.2d 71 (1975).  

Where, after the second day of a trial, when jury instructions had already been settled, 
one of the jurors was frightened by a telephone call unrelated to the trial, and exploring 
her possible bias for use on voir dire in a future case, and the record did not show that 
the juror's fear involved either the state or the defendant, and showed that the juror 
understood that the phone call was not to influence her deliberations in the present 
case, it was held that the trial court failed to exercise that sound discretion required of it 
in determining whether a manifest necessity or proper judicial administration mandated 
a mistrial, and accordingly, the order of the trial court denying defendant's motion (on 
double jeopardy grounds) to dismiss and setting a date for retrial was reversed and 
defendant ordered discharged. State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), 
cert. denied, 89 N.M. 6, 546 P.2d 71 (1975).  

Where videotape of testimony of 11-year-old victim of alleged criminal sexual 
penetration was inaudible at trial and child was unavailable to testify in person because 
of illness and possible emotional harm, there existed a "manifest necessity" for 
declaring a mistrial so that double jeopardy did not bar defendant's retrial. State v. 
Messier, 101 N.M. 582, 686 P.2d 272 (Ct. App. 1984).  

When retrial after declaration of a mistrial would not create unfairness to the accused, 
his interest against retrial may be subordinated to the public interest in substantive 
justice. State v. Saavedra, 108 N.M. 38, 766 P.2d 298 (1988).  

The extended illness of one of the participants in a criminal proceeding justifies the 
declaration of a mistrial for reasons of manifest necessity. State v. Saavedra, 108 N.M. 
38, 766 P.2d 298 (1988).  

The standard for determining the existence of manifest necessity to declare a mistrial 
involves carefully weighing the defendant's right to have his trial completed against the 
public's interest in a fair trial and just judgment. State v. Callaway, 109 N.M. 564, 787 
P.2d 1247 (Ct. App. 1989), cert. denied, U.S. , 110 S. Ct. 2603, 110 L. Ed. 2d 283 
(1990).  

Mistrial on basis of "ends of public justice" test. - Where the failure of defendant to 
file a timely motion to suppress his statement resulted in prejudice to the state, and in 
such circumstances it was contrary to the ends of public justice to carry the first trial to a 
final verdict, the trial court did not abuse its discretion in declaring a mistrial; there was 
no double jeopardy. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 
89 N.M. 206, 549 P.2d 284 (1976), overruled on other grounds, State v. Rickerson, 95 
N.M. 666, 625 P.2d 1183 (1981).  



 

 

In determining whether a mistrial should be declared, the trial court must consider 
whether the ends of public justice would be defeated by carrying the first trial to a final 
verdict; this consideration for the ends of public justice is a concept separate from 
manifest necessity. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 
89 N.M. 206, 549 P.2d 284 (1976), overruled on other grounds, State v. Rickerson, 95 
N.M. 666, 625 P.2d 1183 (1981).  

Retrial after a mistrial is not barred by double jeopardy unless the mistrial was 
caused by prosecutorial overreaching. State v. Mazurek, 88 N.M. 56, 537 P.2d 51 (Ct. 
App. 1975).  

Where record is silent as to why first case ended in mistrial, an appellate court 
cannot say there was no compelling reason for the trial court granting a mistrial; 
therefore, the court of appeals cannot say the trial court erred in denying the claim of 
double jeopardy. State v. Wesson, 83 N.M. 480, 493 P.2d 965 (Ct. App. 1972).  

Alternatives to declaration of mistrial. - Where there is no manifest necessity for 
declaring a mistrial, the trial court has some duty to inquire as to possible alternatives 
thereto. Affecting the scope of inquiry required are the factors of magnitude of prejudice 
and the point at which the proceedings are terminated, and as the magnitude of 
possible prejudice increases, less effort need be expended in seeking alternative 
resolutions, while conversely, as the length of trial wears on, more effort should be 
expended. State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), cert. denied, 89 
N.M. 6, 546 P.2d 71 (1975).  

A trial court has a duty to inquire into the alternatives before declaring a mistrial. The 
court, however, is not required to make a detailed record of each alternative considered 
before declaring a mistrial. State v. Callaway, 109 N.M. 564, 787 P.2d 1247 (Ct. App. 
1989), cert. denied, U.S. , 110 S. Ct. 2603, 110 L. Ed. 2d 283 (1990).  

Trial court properly declared a mistrial in a sexual assault case, where a witness's 
comment regarding the victim's credibility seriously prejudiced the state's case, the state 
did not use the mistrial to its tactical advantage by presenting new evidence and 
witnesses, and the trial court could reasonably conclude that an admonition to the jury 
would be insufficient to remove the prejudice. State v. Callaway, 109 N.M. 564, 787 
P.2d 1247 (Ct. App. 1989), cert. denied, U.S. , 110 S. Ct. 2603, 110 L. Ed. 2d 283 
(1990).  

Discharging hung jury. - The court in the trial of criminal cases is vested with a large 
discretion as to the time allowed to a jury to deliberate and as to the time to discharge a 
hung jury. There is no fixed rule laid down to control this discretion and unless it has 
been grossly abused, a plea of former jeopardy cannot be sustained. State v. Brooks, 
59 N.M. 130, 279 P.2d 1048 (1955).  

Retrial after mistrial which is not at defendant's request. - To be balanced against 
the weighty interests of the defendant against retrial after declaration of a mistrial not at 



 

 

his request are the two considerations: (1) that there is a manifest necessity for the 
discharge of the first jury or (2) that the ends of public justice would be defeated by 
carrying the first trial to final verdict. When the irregularity occurring at trial is of a 
procedural nature, not rising to the level of jurisdictional error, the necessity to discharge 
the jury has been held to be not manifest, but where the irregularity involves possible 
partiality within the jury, it has been more often held that the public interest in fair 
verdicts outweighs defendant's interest in obtaining a verdict by his first choice of jury. 
State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), cert. denied, 89 N.M. 6, 546 
P.2d 71 (1975).  

Retrial due to error in proceedings. - The former jeopardy clause of the constitution 
does not preclude a retrial of a defendant whose sentence is set aside because of an 
error in the proceedings leading to the sentence or conviction. State v. Herrera, 84 N.M. 
365, 503 P.2d 648 (Ct. App. 1972); State v. Sneed, 78 N.M. 615, 435 P.2d 768 (1967).  

The former jeopardy clause of the constitution does not preclude a retrial of a defendant 
whose sentence is set aside because of an error in the proceedings leading to the 
sentence or conviction. This is equally true where the conviction is overturned on 
collateral rather than direct attack, by petition for habeas corpus for example. State v. 
Nance, 77 N.M. 39, 419 P.2d 242 (1966), cert. denied, 386 U.S. 1039, 87 S. Ct. 1495, 
18 L. Ed. 2d 605 (1967).  

Retrial after nullification of former conviction. - Where former conviction of murder 
was nullified in a habeas corpus proceeding, effects of former proceeding were as if 
there had been no former trial and defendant could properly be tried again for murder 
without violating the double jeopardy provision of the constitution. Trujillo v. State, 79 
N.M. 618, 447 P.2d 279 (1968).  

Retrial after acquittal by court lacking jurisdiction. - After the defendant's acquittal in 
a court lacking proper jurisdiction, the constitutional prohibitions against double jeopardy 
would not be violated by a retrial. State v. Hamilton, 107 N.M. 186, 754 P.2d 857 (Ct. 
App.), cert. denied, 107 N.M. 132, 753 P.2d 1320 (1988).  

Retrial after release for lack of jurisdiction. - Where defendant served more than a 
year for prior conviction of larceny before being released on habeas corpus due to lack 
of jurisdiction, subsequent trial for same offense did not constitute double jeopardy. 
State v. Paris, 76 N.M. 291, 414 P.2d 512 (1966).  

New charges following discharge on habeas corpus. - Having pleaded guilty when 
first arraigned, and having been discharged on habeas corpus, defendant is not placed 
in jeopardy a second time, contrary to his rights under this section of the constitution, 
when he is returned and new charges are filed following transfer from juvenile court. 
Neller v. State, 79 N.M. 528, 445 P.2d 949 (1968).  

Appeal by defendant. - The constitutional protection against double jeopardy does not 
prevent a second trial for the same offense when the defendant himself, by an appeal, 



 

 

has invoked the action which resulted in the second trial. State v. Sneed, 78 N.M. 615, 
435 P.2d 768 (1967).  

Alternative charges do not involve concept of double jeopardy. - The concept of 
double jeopardy is not involved in charging defendant with fraud or in the alternative 
embezzlement since the charges are in the alternative, nor are the concepts of included 
offenses, same evidence or merger. State v. Ortiz, 90 N.M. 319, 563 P.2d 113 (Ct. App. 
1977).  

Jeopardy did not attach where indictment dismissed. - Double jeopardy had not 
attached so as to prevent reconsideration where the indictment was dismissed with 
prejudice due to preindictment delay, but the court subsequently set aside its dismissal 
order and reinstated the indictment. State v. Gonzales, 110 N.M. 218, 794 P.2d 361 (Ct. 
App. 1990).  

Dismissal of felony charge by magistrate does not result in an acquittal because 
the magistrate court has no jurisdiction to try felony charges. Consequently, a 
subsequent indictment is not barred even if the magistrate determines in a preliminary 
hearing that there is no probable cause to bind over for trial in the district court. 
Moreover, since the magistrate court has no such jurisdiction, no double jeopardy 
problem can arise. State v. Peavler, 88 N.M. 125, 537 P.2d 1387 (1975).  

Dismissal of a charge by the district attorney in no way precludes the district 
attorney from subsequently informing against and prosecuting defendant for the same 
offense. State v. Mares, 79 N.M. 327, 442 P.2d 817 (Ct. App. 1968).  

D. SPECIFIC OFFENSES.  

Conspiracy and the completed offenses are separate offenses and conviction of 
both does not amount to double jeopardy. State v. Armijo, 90 N.M. 12, 558 P.2d 1151 
(Ct. App. 1976).  

Larceny and burglary. - Since stealing is a necessary element of larceny but is not a 
necessary element of burglary, larceny is not necessarily involved in a burglary. The 
elements of these two statutory crimes are not the same. They do not merge. Defendant 
could be convicted of and sentenced for both crimes. State v. McAfee, 78 N.M. 108, 428 
P.2d 647 (1967).  

Burglary and larceny arising out of the same event do not constitute double jeopardy 
since there is no merger when an accused is charged with both burglary and larceny 
though the charges stem from one transaction or event. State v. Deats, 82 N.M. 711, 
487 P.2d 139 (Ct. App. 1971).  

Larceny and armed robbery. - Larceny is necessary to, or incidental to the crime of 
armed robbery, is not a separate and distinct offense from that of armed robbery, and 
thus merges with the graver offense of armed robbery so as to prevent a double 



 

 

punishment by a sentence for each crime. State v. Eckles, 79 N.M. 138, 441 P.2d 36 
(1968).  

Aggravated battery and armed robbery. - Both under the elements test and the 
included offense approach, the offense of aggravated battery does not merge with the 
armed robbery. State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 
90 N.M. 637, 567 P.2d 486 (1977).  

Since taking the victim's purse is a fact required to be proved under the armed robbery 
charge, but not under the aggravated battery charge, and application of force is a fact 
required to be proved under the aggravated battery charge, while threatened use of 
force is acceptable proof under the armed robbery charge, the elements of the two 
crimes are not the same, and the "same evidence" test does not apply. State v. 
Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 
486 (1977).  

Child abuse and murder. - Where a defendant was charged with numerous counts of 
child abuse resulting in death or great bodily injury and with murder, but the state did 
not charge or offer proof that the acts of child abuse arose as separate and distinct 
episodes, the rule of merger precluded the defendant's conviction and sentence for a 
crime that is a lesser included offense of a greater charge upon which defendant has 
also been convicted. Although the state properly may charge in the alternative, where 
the defendant was convicted of one or more offenses which were merged into the 
greater offense he could be punished for only one. State v. Pierce, 110 N.M. 76, 792 
P.2d 408 (1990) (events occurred prior to 1989 amendment to NMSA 30-6-1).  

Rape and assault and battery. - Prosecution on charge of rape in district court was not 
barred although accused had pleaded guilty in justice court to charge of assault and 
battery based on same set of facts. State v. Goodson, 54 N.M. 184, 217 P.2d 262 
(1950).  

Kidnaping and criminal sexual penetration. - Consecutive sentences for kidnaping 
and criminal sexual penetration did not violate the double jeopardy prohibition against 
multiple punishments for the same offense, where the evidence supported an inference 
that defendant intended to commit criminal sexual penetration from the moment of the 
abduction. State v. McGuire, 110 N.M. 304, 795 P.2d 996 (1990).  

The fact that a kidnaping charge was used to raise a charge of criminal sexual 
penetration to a second-degree felony does not pose a double jeopardy problem. 
Convictions normally are allowed for both predicate and compound offenses, and 
criminal sexual penetration statutes and kidnaping statutes protect different social 
norms. State v. McGuire, 110 N.M. 304, 795 P.2d 996 (1990).  

Larceny of cattle and failure to keep hide. - Where a person has been acquitted of 
larceny by the killing of cattle, a proceeding against him for failure to keep hide of 



 

 

animal killed for 30 days does not place him in double jeopardy. State v. Knight, 34 N.M. 
217, 279 P. 947 (1929).  

Armed robbery and receiving stolen property. - The fact that a defendant pleads 
guilty, or at least indicates his guilt and is thereupon convicted of receiving stolen 
property, which property later turns out to be a portion of the property taken by him in 
the armed robbery, in no way clothes him with immunity from being charged, tried and 
convicted of the far more serious offense of which he is guilty. State v. Mares, 79 N.M. 
327, 442 P.2d 817 (Ct. App. 1968).  

The offenses of receiving stolen property and armed robbery fail to fall within the 
prohibition against punishment for more than one offense because the criminal intent 
essential to the felony of armed robbery is not an essential element of the petty 
misdemeanor of receiving stolen property. The offense of receiving stolen property 
cannot be included within the offense of armed robbery. State v. Mares, 79 N.M. 327, 
442 P.2d 817 (Ct. App. 1968).  

The facts necessary to sustain a conviction of receiving stolen property could not 
possibly sustain a conviction of armed robbery, which is essential to make a prior 
conviction a bar to a subsequent prosecution and conviction for a greater offense. State 
v. Mares, 79 N.M. 327, 442 P.2d 817 (Ct. App. 1968).  

Driving while under the influence and homicide by vehicle. - Where the facts 
offered in municipal court to support a conviction for driving while under the influence of 
intoxicating liquors would not necessarily sustain a conviction for homicide by vehicle in 
district court, under the same evidence test there was no double jeopardy when the 
state sought to prosecute the defendant for homicide by vehicle. State v. Tanton, 88 
N.M. 333, 540 P.2d 813 (1975).  

Where a defendant pleads guilty to the misdemeanor charges of driving while 
intoxicated and reckless driving in the magistrate court, he cannot then claim that a trial 
on the felony charge of homicide by vehicle while driving under the influence of 
intoxicating liquor in the district court is barred by the double jeopardy rule. Jeopardy 
cannot extend to an offense (i.e., homicide) beyond the jurisdiction of the magistrate 
court. State v. Manzanares, 100 N.M. 621, 674 P.2d 511 (1983), cert. denied, 471 U.S. 
1057, 105 S. Ct. 2123, 85 L. Ed. 2d 487, rehearing denied, 472 U.S. 1013, 105 S. Ct. 
2715, 86 L. Ed. 2d 729 (1985).  

Burglary and possession of burglary tools. - The crime of possession of burglary 
tools does not merge with the crime of burglary. A defendant's sentence for each of 
these crimes does not constitute double punishment. State v. Everitt, 80 N.M. 41, 450 
P.2d 927 (Ct. App. 1969).  

Aggravated burglary and robbery. - Theft is a necessary element of robbery but it is 
not necessarily involved in aggravated burglary. Aggravated burglary requires only the 
element of intent to commit any felony or theft. One can commit a robbery without 



 

 

making an unauthorized entry, which is an element of aggravated burglary. The 
elements of the two crimes are not the same. The facts which prove the aggravated 
burglary are not the facts which prove the robbery. The crimes do not involve the same 
elements; therefore, a defendant can be sentenced for each of these crimes. State v. 
Ranne, 80 N.M. 188, 453 P.2d 209 (Ct. App. 1969).  

Trafficking with intent to distribute drugs. - Where each of four counts of trafficking 
with intent to distribute narcotic drugs, arising from a sale to an informant, charged the 
defendant with selling a different drug, and double jeopardy did not bar separate 
prosecutions, public policy demanded that the charges be prosecuted separately. State 
v. Smith, 94 N.M. 379, 610 P.2d 1208 (1980).  

Fraud and making false public voucher. - The double jeopardy clause does not 
prohibit the prosecution of an individual under both 30-16-6 NMSA 1978, fraud, and 30-
23-3 NMSA 1978, making a false public voucher. State v. Ellenberger, 96 N.M. 287, 629 
P.2d 1216 (1981).  

Charging defendant with three counts of assisting escape, in a prosecution arising 
out of the escape of three prison inmates, did not violate the constitutional prohibition 
against double jeopardy. State v. Martinez, 109 N.M. 34, 781 P.2d 306 (Ct. App. 1989).  

Sec. 16. [Treason.] 

Treason against the state shall consist only in levying war against it, adhering to its 
enemies, or giving them aid and comfort. No person shall be convicted of treason 
unless on the testimony of two witnesses to the same overt act, or on confession in 
open court.  

ANNOTATIONS 

Comparable provisions. - Idaho Const., art. V, § 5.  

Iowa Const., art. I, § 16.  

Montana Const., art. II, § 30.  

Utah Const., art. I, § 19.  

Wyoming Const., art. I, § 26.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 87 C.J.S. Treason §§ 2 to 10, 13.  

Sec. 17. [Freedom of speech and press; libel.] 

Every person may freely speak, write and publish his sentiments on all subjects, being 
responsible for the abuse of that right; and no law shall be passed to restrain or abridge 



 

 

the liberty of speech or of the press. In all criminal prosecutions for libels, the truth may 
be given in evidence to the jury; and if it shall appear to the jury that the matter charged 
as libelous is true and was published with good motives and for justifiable ends, the 
party shall be acquitted.  

ANNOTATIONS 

I. GENERAL CONSIDERATION.  

Cross-references. - See Kearny Bill of Rights, cl. 12.  

Comparable provisions. - Idaho Const., art. I, § 9.  

Iowa Const., art. I, § 7.  

Montana Const., art. II, § 7.  

Utah Const., art. I, § 15.  

Wyoming Const., art. I, § 20.  

Law reviews. - For article, "Love Lust in New Mexico and the Emerging Law of 
Obscenity," see 10 Nat. Resources J. 339 (1970).  

For comment, "Official Symbols: Use and Abuse," see 1 N.M. L. Rev. 352 (1971).  

For comment, "The Freedom of the Press vs. The Confidentiality Provisions in the New 
Mexico Children's Code," see 4 N.M. L. Rev. 119 (1973).  

For note, "Constitutional Law - Regulating Nude Dancing in Liquor Establishments - The 
Preferred Position of the Twenty-First Amendment - Nall v. Baca," see 12 N.M.L. Rev. 
611 (1982).  

For article, "Survey of New Mexico Law, 1982-83: Constitutional Law," see 14 N.M.L. 
Rev. 77 (1984).  

For article, "Defamation in New Mexico," see 14 N.M.L. Rev. 321 (1984).  

For comment, "Procedural and Substantive Rights to the Media Govern Requests to 
Restrict News Coverage of Criminal Cases: State ex rel. New Mexico Press Ass'n v. 
Kaufman," see 14 N.M.L. Rev. 401 (1984).  

For opinion, "The Development of Modern Libel Law: A Philosophic Analysis," see 16 
N.M.L. Rev. 183 (1986).  



 

 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 16A Am. Jur. 2d Constitutional Law §§ 
496 to 525; 50 Am. Jur. 2d Libel and Slander § 513.  
Legislation against political, social or industrial propaganda, 1 A.L.R. 336; 20 A.L.R. 
1535; 73 A.L.R. 1494.  
Statutes relating to picketing or boycotts as invasion of right of free speech, 6 A.L.R. 
971; 16 A.L.R. 240; 27 A.L.R. 658; 32 A.L.R. 779; 116 A.L.R. 484.  
Constitutionality of statute or ordinance prohibiting or regulating street meetings, 10 
A.L.R. 1483; 25 A.L.R. 114.  
Statutes prohibiting and penalizing blasphemy, 14 A.L.R. 883; 41 A.L.R.3d 519.  
Statutes regulating newspapers and magazines, 35 A.L.R. 12; 110 A.L.R. 332.  
Validity of statute or ordinance against picketing, 35 A.L.R. 1200; 108 A.L.R. 1119; 122 
A.L.R. 1043; 125 A.L.R. 963; 130 A.L.R. 1303.  
Validity of provisions forbidding or regulating publication of gambling odds or 
information, 47 A.L.R. 1135.  
Statute relating to charges and attacks on candidates for nomination or election, 96 
A.L.R. 582.  
Constitutional guaranties of freedom of speech and of the press as applied to statutes 
and ordinances providing for licensing or otherwise regulating distribution of printed 
matter or solicitation of subscriptions therefor, 127 A.L.R. 962.  
Validity, construction and application of statute or ordinance prohibiting solicitation of 
passers-by in street in front of place of business, 139 A.L.R. 1197.  
Validity of statute or ordinance as to solicitation of persons to join an organization or 
society or to pay membership dues or fees, validity of statute or ordinance as to, 144 
A.L.R. 1346; 167 A.L.R. 697.  
Freedom of speech and press as limitation on power to punish for contempt, 159 A.L.R. 
1376.  
Freedom of speech and press as limitation on power to punish for contempt, 159 A.L.R. 
1379.  
Municipal regulation requiring license or permit for solicitation of magazine subscriptions 
as infringement of freedom of speech or of the press, 9 A.L.R.2d 731.  
Public regulation and prohibition of sound amplifiers or loudspeaker broadcasts in 
streets and other public places, 10 A.L.R.2d 627.  
Governmental requirement of oath of allegiance, 18 A.L.R.2d 309.  
Constitutional right to freedom of speech as violated by conviction for disorderly conduct 
based on failure or refusal to obey police officer's order to move on, on street, 65 
A.L.R.2d 1152.  
Constitutional right to freedom of speech as affecting use of school property for other 
than public school or religious purposes, 94 A.L.R.2d 1288.  
Modern concept of obscenity, 5 A.L.R.3d 1158.  
Participation of student in demonstration on or near campus as warranting imposition of 
criminal liability for breach of peace, disorderly conduct, trespass, unlawful assembly or 
similar offense, 32 A.L.R.3d 551.  
Validity of blasphemy statutes or ordinances, 41 A.L.R.3d 519.  
Peaceful picketing of private residence, 42 A.L.R.3d 1353.  
Right of accused to have press or other media representatives excluded from criminal 
trial, 49 A.L.R.3d 1007.  



 

 

Picketing court or judge as contempt, 58 A.L.R.3d 1297.  
Consumer picketing to protest products, prices or services, 62 A.L.R.3d 227.  
Propriety of exclusion of press or other media representatives from civil trial, 79 
A.L.R.3d 401.  
Propriety of publishing identity of sexual assault victim, 86 A.L.R.3d 80.  
Validity, construction, and effect of statutes or ordinances prohibiting the sale of 
obscene materials to minors, 93 A.L.R.3d 297.  
Actionability of false newspaper report that plaintiff has been arrested, 93 A.L.R.3d 625.  
Libel by newspaper headlines, 95 A.L.R.3d 660.  
Privilege of newsgatherer against disclosure of confidential sources or information, 99 
A.L.R.3d 37.  
Gesture as punishable obscenity, 99 A.L.R.3d 762.  
Propriety of conditioning probation on defendant's not associating with particular person, 
99 A.L.R.3d 967.  
Rights of attorneys leaving firm with respect to firm clients, 1 A.L.R.4th 1164.  
Validity of "war zone" ordinances restricting location of sex-oriented businesses, 1 
A.L.R.4th 1297.  
Validity of statutes or ordinances requiring sex-oriented businesses to obtain operating 
licenses, 8 A.L.R.4th 130.  
Validity and construction of statutes or ordinances prohibiting or restricting distribution of 
commercial advertising to private residences - modern cases, 12 A.L.R.4th 851.  
Validity, propriety, and effect of allowing or prohibiting media's broadcasting, recording, 
or photographing court proceedings, 14 A.L.R.4th 121.  
Insulting words addressed directly to police officer as breach of peace or disorderly 
conduct, 14 A.L.R.4th 1252.  
Liability of commercial printer for defamatory statement contained in matter printed for 
another, 16 A.L.R.4th 1372.  
Liability for personal injury or death allegedly resulting from television or radio 
broadcast, 20 A.L.R.4th 327.  
Libel and slander: reports of pleadings as within privilege for reports of judicial 
proceedings, 20 A.L.R.4th 576.  
Validity, construction, and effect of statutes, ordinances, or regulations prohibiting or 
regulating advertising of intoxicating liquors, 20 A.L.R.4th 600.  
Validity, construction and application of statutes or ordinances regulating sexual 
performance by child, 21 A.L.R.4th 239.  
Libel and slander: attorneys' statements, to parties other than alleged defamed party or 
its agents, in course of extrajudicial investigation or preparation relating to pending or 
anticipated civil litigation as privileged, 23 A.L.R.4th 932.  
Defamation: loss of employer's qualified privilege to publish employee's work record or 
qualification, 24 A.L.R.4th 144.  
Validity and application of statute authorizing forfeiture of use or closure of real property 
from which obscene materials have been disseminated or exhibited, 25 A.L.R.4th 395.  
State constitutional protection of allegedly defamatory statements regarding private 
individual, 33 A.L.R.4th 212.  
Libel and slander: privileged nature of statements or utterances by members of 
governing body of public institution of higher learning in course of official proceedings, 



 

 

33 A.L.R.4th 632.  
Validity and construction of terroristic threat statutes, 45 A.L.R.4th 949.  
Defamation: who is "libel-proof," 50 A.L.R.4th 1257.  
Validity and construction of state court's order precluding publicity or comment about 
pending civil case by counsel, parties, or witnesses, 56 A.L.R.4th 1214.  
False light invasion of privacy - Cognizability and elements, 57 A.L.R.4th 22.  
False light invasion of privacy - Defenses and remedies, 57 A.L.R.4th 244.  
Imputation of criminal, abnormal, or otherwise offensive sexual attitude or behavior as 
defamation - post-New York Times cases, 57 A.L.R.4th 404.  
Libel or slander: Defamation by statement made in jest, 57 A.L.R.4th 520.  
Intrusion by news-gathering entity as invasion of right of privacy, 69 A.L.R.4th 1059.  
Standing of media representatives or organizations to seek review of, or to intervene to 
oppose, order closing criminal proceedings to public, 74 A.L.R.4th 476.  
Search and seizure of telephone company records pertaining to subscriber as violation 
of subscriber's constitutional rights, 76 A.L.R.4th 536.  
Right of press, in criminal proceeding, to have access to exhibits, transcripts, testimony, 
and communications not admitted in evidence or made part of public record, 39 A.L.R. 
Fed. 871.  
Validity, under First Amendment and 42 USC § 1983, of public college or university's 
refusal to grant formal recognition to, or permit meetings of, student homosexual 
organizations on campus, 50 A.L.R. Fed. 516.  
Prohibition of federal agency's keeping of records on methods of individual exercise of 
First Amendment rights, under Privacy Act of 1974 (5 USC § 552a(e)(7)), 63 A.L.R. 
Fed. 674.  
Access of public to broadcast facilities under first amendment, 66 A.L.R. Fed. 628.  
Action under 42 USC § 1985(1) for conspiracy to defame or otherwise harm the 
reputation of federal official, 69 A.L.R. Fed. 913.  
What oral statement of student is sufficiently disruptive so as to fall beyond protection of 
First Amendment, 76 A.L.R. Fed. 599.  
16B C.J.S. Constitutional Law §§§ 539 to 611; 53 C.J.S. Libel and Slander § 9.  

II. FREEDOM OF SPEECH AND PRESS.  

Nonharmful publications are completely protected. - Constitutional liberty of speech 
and press gives complete immunity from legal censure and punishment for all 
publications that are not harmful, as judged by standards of common law in force at time 
of adoption of parallel amendment to federal constitution. Curry v. Journal Publishing 
Co., 41 N.M. 318, 68 P.2d 168 (1937).  

Thus, prohibiting any act designed to destroy government is unconstitutional. - 
Laws 1919, ch. 140, prohibiting performance of any act designed to destroy organized 
government and providing penalties for violation thereof, was unconstitutional as 
violative of constitutional right of free speech. State v. Diamond, 27 N.M. 477, 202 P. 
988, 20 A.L.R. 1527 (1921).  



 

 

And enjoining motion picture as nuisance would be censorship. - The injunction to 
abate a nuisance in former 40-34-1 to 40-34-21, 1953 Comp., now repealed, if applied 
to motion pictures, would be in the nature of censorship and prior restraint. State ex rel. 
Murphy v. Morley, 63 N.M. 267, 317 P.2d 317 (1957) (provision inapplicable to showing 
of motion pictures in regular business establishment).  

But sit-in at university president's office may be punished. - Where defendants 
refused to honor the request of the university president to leave his office and refused to 
leave when he returned from lunch and had appointments to keep, they substantially 
interfered in the functioning of the president's business and 30-20-13 NMSA 1978, prior 
to the 1975 amendment thereof, was constitutionally applied to warrant their 
convictions. State v. Silva, 86 N.M. 543, 525 P.2d 903 (Ct. App.), cert. denied, 86 N.M. 
528, 525 P.2d 888 (1974).  

Where 30-20-13 NMSA 1978, prior to the 1975 amendment thereto, vindicated the 
significant government interest in the control of campus disturbances, reasonable "time, 
place and manner" regulations were valid even though they incidentally suppressed 
otherwise protected conduct. State v. Silva, 86 N.M. 543, 525 P.2d 903 (Ct. App.), cert. 
denied, 86 N.M. 528, 525 P.2d 888 (1974).  

And conspiracy to boycott magazines is not protected. - Conspiracy to boycott or 
blacklist certain magazines by publications demanding that they be refused by 
newsdealers and readers is not protected by guarantee of free speech and press. 
Council of Defense v. International Magazine Co. 267 F. 390 (8th Cir. 1920).  

The right of a teacher or school employee to express his views is protected by 
constitutional guarantee to the extent that such is not detrimental to the employing 
school system and is not an open, willful refusal of a teacher to obey the reasonable 
rules and regulations of his or her employing board of education. 1963-64 Op. Att'y Gen. 
No. 64-47.  

Within limits. - A public school teacher has a constitutional right to publish his ideas or 
opinions, sign petitions or speak his views, and such does not constitute cause for 
dismissal, violation of contract or insubordination unless such conduct clearly is 
demonstrated and found to actually amount to a disobedience of reasonable school 
policies, regulations, orders or rules, or such conduct amounts in fact to a rebellious, 
mutinous or disobedient action contrary to the best interests of the public school 
system. 1963-64 Op. Att'y Gen. No. 64-47.  

Neither students nor teachers shed their constitutional rights to freedom of 
speech or expression at the schoolhouse gate; school officials do not possess 
absolute authority over their students, and among the activities to which schools are 
dedicated is personal communication among students, which is an important part of the 
educational process. Futrell v. Ahrens, 88 N.M. 284, 540 P.2d 214 (1975).  



 

 

But personal intercommunication is only part of education. - Although personal 
intercommunication among students at schools, including universities, is an important 
part of the educational process, it is not the only, or even the most important, part of that 
process. Futrell v. Ahrens, 88 N.M. 284, 540 P.2d 214 (1975).  

And visitation in bedrooms by persons of opposite sex may be prohibited. - A 
regulation of the board of regents of the New Mexico state university which prohibited 
visitation by persons of the opposite sex in residence hall, or dormitory, bedrooms 
maintained by the regents on the university campus, except when moving into the 
residence halls and during annual homecoming celebrations, where the regents placed 
no restrictions on intervisitation between persons of the opposite sex in the lounges or 
lobbies of the residence halls, the student union building, library or other buildings, or at 
any other place on or off the campus, and no student was required to live in a residence 
hall, did not interfere appreciably, if at all, with the intercommunication important to the 
students of the university; the regulation was reasonable, served legitimate educational 
purposes and promoted the welfare of the students at the university. Futrell v. Ahrens, 
88 N.M. 284, 540 P.2d 214 (1975).  

"Fighting words," the use of which is not protected by this constitutional provision, are 
those which tend to incite an immediate breach of the peace. State v. Wade, 100 N.M. 
152, 667 P.2d 459 (Ct. App. 1983).  

Highway Beautification Act, 67-12-1 to 67-12-14 NMSA 1978, does not abridge 
freedom of speech in violation of the United States and New Mexico constitutions. 
Stuckey's Stores, Inc. v. O'Cheskey, 93 N.M. 312, 600 P.2d 258 (1979), appeal 
dismissed, 446 U.S. 930, 100 S. Ct. 2145, 64 L. Ed. 2d 783 (1980).  

Outdoor advertising signs not protected. - Plaintiffs' outdoor advertising signs do not 
constitute the type of speech protected by the first and fourteenth amendments to the 
United States constitution and this section. Stuckey's Stores, Inc. v. O'Cheskey, 93 N.M. 
312, 600 P.2d 258 (1979), appeal dismissed, 446 U.S. 930, 100 S. Ct. 2145, 64 L. Ed. 
2d 783 (1980).  

Test for constitutionality of sign ordinance. - Where a sign ordinance does not 
prohibit speech altogether, the precise issue is whether the sign ordinance is a 
legitimate time, place and manner restriction on speech. The criteria to be analyzed are 
threefold: (1) does the restriction serve a significant government interest? (2) is the 
restriction justifiable without reference to the content of the regulated speech? and, (3) 
does the restriction leave open ample alternative channels of communication? Temple 
Baptist Church, Inc. v. City of Albuquerque, 98 N.M. 138, 646 P.2d 565 (1982).  

Highway Beautification Act meets constitutionality test. - The Highway 
Beautification Act (67-12-1 to 67-12-14 NMSA 1978) meets the three-pronged test used 
to determine whether a time, place and manner restriction is valid; the act's restrictions 
on plaintiffs' exercise of their freedom of speech is justified without reference to the 
content of the regulated speech; its restrictions on plaintiffs' freedom of speech serve a 



 

 

significant governmental interest and the act leaves open ample alternative channels for 
communication of the information. Stuckey's Stores, Inc. v. O'Cheskey, 93 N.M. 312, 
600 P.2d 258 (1979), appeal dismissed, 446 U.S. 930, 100 S. Ct. 2145, 64 L. Ed. 2d 
783 (1980).  

Limited restriction on political signs proper. - Where the only restriction on political 
signs is that campaign signs be a certain size, be erected earlier than 60 days prior to a 
primary or general election, and that the campaign signs be removed within 10 days 
after the election to which the sign pertains, clearly such a limited restriction on these 
types of political signs furthers a significant government interest in aesthetics. Temple 
Baptist Church, Inc. v. City of Albuquerque, 98 N.M. 138, 646 P.2d 565 (1982).  

Sign ordinance held related to proper goals. - A sign ordinance regulating the size, 
height and number of signs is reasonably related to the proper goals of aesthetics and 
traffic safety. Temple Baptist Church, Inc. v. City of Albuquerque, 98 N.M. 138, 646 P.2d 
565 (1982).  

Plaintiffs failed to rebut act's presumption. - Where the plaintiffs introduced no 
evidence that any of their stores, which availed themselves of on-premise or unzoned 
commercial or industrial area signs, had suffered a great loss of business, they failed to 
rebut the presumption that the Highway Beautification Act provides adequate means for 
plaintiffs to exercise their freedom of speech. Stuckey's Stores, Inc. v. O'Cheskey, 93 
N.M. 312, 600 P.2d 258 (1979), appeal dismissed, 446 U.S. 930, 100 S. Ct. 2145, 64 L. 
Ed. 2d 783 (1980).  

Media's right to publish is not absolute. It may be limited to protect other interests, 
such as a defendant's right to a fair trial. State ex rel. New Mexico Press Ass'n v. 
Kaufman, 98 N.M. 261, 648 P.2d 300 (1982).  

Test for ban on media coverage of trial. - If a ban on media coverage of a trial is 
sought for the purpose of protecting a defendant's right to a fair trial, the evidence must 
demonstrate that there is a substantial likelihood that the presence of cameras will deny 
the defendant a fair trial. However, if a limitation is sought to protect other interests, 
which involve important constitutional rights, a higher test should be required. The 
proponent of a ban should in that case prove that a serious and imminent threat to 
some other important interest exists. State ex rel. New Mexico Press Ass'n v. Kaufman, 
98 N.M. 261, 648 P.2d 300 (1982).  

Procedure for determining media ban. - In deciding whether to exclude media 
coverage of a particular criminal participant, the trial judge should require evidence 
sufficient to support a finding that such coverage will have a substantial effect upon the 
particular individual which would be qualitatively different from the effect on members of 
the public in general and that such effect will be qualitatively different from coverage by 
other types of media. State ex rel. New Mexico Press Ass'n v. Kaufman, 98 N.M. 261, 
648 P.2d 300 (1982).  



 

 

Before a criminal court places restrictions on the media, some minimum form of notice 
should be given to the media and a hearing held. Anyone present should be given an 
opportunity to object. These proceedings should take place in advance of the date set 
for trial, if possible, to avoid delays and postponements. State ex rel. New Mexico Press 
Ass'n v. Kaufman, 98 N.M. 261, 648 P.2d 300 (1982).  

A court should weigh the competing interests of a criminal defendant and the public and 
determine if any news limitation sought would be effective in protecting the interests 
threatened and if it would be the least restrictive means available. Its consideration of 
these issues should be articulated in oral or written findings and conclusions in the 
record, but formal findings and conclusions are not necessary. The order must be no 
broader in application or duration than necessary to serve its purpose. State ex rel. New 
Mexico Press Ass'n v. Kaufman, 98 N.M. 261, 648 P.2d 300 (1982).  

Nude dancing in licensed liquor establishments not protected. - The state's power 
to regulate liquor under the Twenty-First Amendment outweighs any first amendment 
interest in nude dancing, and, therefore, 30-9-14.1 NMSA 1978 is constitutional insofar 
as it applies to the prohibition of indecent dancing in licensed liquor establishments. Nall 
v. Baca, 95 N.M. 783, 626 P.2d 1280 (1980).  

Regulation of cost of utility's advertising charged to ratepayers not abridgement 
of free speech. - A Public Service Commission order which allowed utility companies to 
include in their cost of service, and pass on to their ratepayers, expenditures for 
"informational" advertising (e.g., safety, billing practices, etc.), but not expenditures for 
"institutional" advertising (e.g., enhancement of corporate image), and which required 
that a utility show by clear and convincing evidence that an advertising expense is 
allowable did not unconstitutionally abridge freedom of speech. El Paso Elec. Co. v. 
New Mexico Pub. Serv. Comm'n, 103 N.M. 300, 706 P.2d 511 (1985).  

III. LIBEL.  

A. IN GENERAL.  

The invasion of an individual's right of privacy is a tort for which recovery may be 
granted, but it does not exist where a person has sought and achieved prominence. 
Blount v. TD Publishing Corp., 77 N.M. 384, 423 P.2d 421 (1966).  

But right is subordinate to news dissemination. - The right of privacy is generally 
inferior and subordinate to the dissemination of news. Blount v. TD Publishing Corp., 77 
N.M. 384, 423 P.2d 421 (1966).  

Even though account affects persons not willingly participating in occurrence. - It 
is not an invasion of privacy to publish the account of an occurrence when it is of 
general interest even though the parties affected were not willing participants in the 
occurrence. Blount v. TD Publishing Corp., 77 N.M. 384, 423 P.2d 421 (1966).  



 

 

The right of privacy is to be applied to the individual of ordinary sensibilities, not 
the supersensitive. Blount v. TD Publishing Corp., 77 N.M. 384, 423 P.2d 421 (1966).  

Official record may give privilege. - A publication may be privileged as a matter of law 
where it is based on an official record. Blount v. TD Publishing Corp., 77 N.M. 384, 423 
P.2d 421 (1966).  

Ignorance of contents is defense to distributors, not publishers. - In libel actions 
publishers cannot escape liability on ground of ignorance of the defamatory content, but 
mere distributors may avoid liability by showing that they had no reason to believe the 
information to be libelous. Blount v. TD Publishing Corp., 77 N.M. 384, 423 P.2d 421 
(1966).  

News is question for trier of fact. - Where the individual's right of privacy is concerned 
and where the right of the public to be informed is involved, news is a question of fact 
that should be resolved by the trier of the facts. Blount v. TD Publishing Corp., 77 N.M. 
384, 423 P.2d 421 (1966).  

B. CRIMINAL LIBEL.  

Criminal libel laws are valid. - New Mexico by this section extends broad protection to 
speech and press, but also reserves a responsibility for their abuse and recognizes 
validity of criminal libel laws. Beauharnais v. Illinois, 343 U.S. 250, 72 S. Ct. 725, 96 L. 
Ed. 919 (1952).  

Provided they do not limit use of truth as defense. - This section conflicted with 
former 40-27-22, 1953 Comp. (now repealed), stating cases in which truth was defense 
to charge of libel, and repealed the statute insofar as it limited pleading and giving in 
evidence of truth as defense in criminal libel suits. State v. Elder, 19 N.M. 393, 143 P. 
482 (1914).  

Criminal contempt during criminal libel case may be pardoned. - Criminal contempt 
perpetrated while criminal libel case is before court is subject to pardoning power of 
governor. State v. Magee Publishing Co., 29 N.M. 455, 224 P. 1028, 38 A.L.R. 142 
(1924).  

Sec. 18. [Due process; equal protection; sex discrimination.] 

No person shall be deprived of life, liberty or property without due process of law; nor 
shall any person be denied equal protection of the laws. Equality of rights under law 
shall not be denied on account of the sex of any person. The effective date of this 
amendment shall be July 1, 1973. (As amended November 7, 1972).  

ANNOTATIONS 

I. GENERAL CONSIDERATION.  



 

 

Cross-references. - See Kearny Bill of Rights, cl. 7. As to inherent rights to life, liberty 
and property, see N.M. Const., art. II, § 4. As to taking property without just 
compensation, see N.M. Const., art. II, § 20. As to enacting general rather than special 
laws, see N.M. Const., art. IV, § 24. As to taxes being equal and uniform, see N.M. 
Const., art. VIII, § 1. As to human rights, see Chapter 28 NMSA 1978. As to rights under 
Children's Code, see 32-1-27 NMSA 1978.  

The 1972 amendment, adding the last two sentences, which was proposed by H.J.R. 
No. 2, § 1 (Laws 1972), was adopted at the general election held on November 7, 1972, 
by a vote of 155, 633 for and 64,823 against.  

This section protects only the rights of "persons" and does not embrace the 
state. State ex rel. New Mexico State Hwy. Comm'n v. Taira, 78 N.M. 276, 430 P.2d 
773 (1967).  

Statutory construction upholding constitutionality adopted. - Where a statute is 
susceptible of two constructions, one supporting the act and giving it effect and the 
other rendering it unconstitutional and void, court must adopt that construction which will 
uphold statute's constitutionality. Abeytia v. Gibbons Garage, 26 N.M. 622, 195 P. 515 
(1920); State ex rel. Clancy v. Hall, 23 N.M. 422, 168 P. 715 (1917).  

And validity of legislation presumed. - The supreme court has repeatedly held that 
every presumption is to be indulged in favor of the validity and regularity of legislative 
enactments. A statute will not be declared unconstitutional unless the court is satisfied 
beyond all reasonable doubt that the legislature went outside the constitution in 
enacting the challenged legislation. McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 
(1975).  

A statute is presumed to be constitutional unless it clearly violates some specific 
provision of the constitution. Likewise, an ordinance as well as a statute, is presumed to 
be valid, and the one who attacks it has the burden of establishing its invalidity. City of 
Albuquerque v. Jones, 87 N.M. 486, 535 P.2d 1337 (1975).  

There is a presumption of the validity and regularity of legislative enactments. Courts 
must uphold the efficacy of statutes unless they are satisfied beyond all reasonable 
doubt that the legislature went outside the constitution in enacting the challenged 
legislation. Gallegos v. Homestake Mining Co., 97 N.M. 717, 643 P.2d 281 (Ct. App. 
1982).  

Every presumption is in favor of the validity of legislative enactments. Garcia v. 
Albuquerque Pub. Schools Bd. of Educ., 95 N.M. 391, 622 P.2d 699 (Ct. App. 1980).  

Supreme court will not enquire into the wisdom, policy or justness of legislation. 
Garcia v. Albuquerque Pub. Schools Bd. of Educ., 95 N.M. 391, 622 P.2d 699 (Ct. App. 
1980).  



 

 

There is no absolute right of man and woman to associate. - The right of 
association has never been held to apply to the right of one individual to associate with 
another, and certainly it has never been construed as an absolute right of association 
between a man and woman at any all places and times. Futrell v. Ahrens, 88 N.M. 284, 
540 P.2d 214 (1975). See notes to N.M. Const., art. II, § 17.  

Lack of good-time credit for presentence confinement constitutional. - New 
Mexico's statutory scheme, which does not allow good-time credit for presentence 
confinement, does not offend the equal protection and due process guarantees of the 
New Mexico and United States constitutions. Enright v. State, 104 N.M. 672, 726 P.2d 
349 (1986).  

Comparable provisions. - Idaho Const., art. I, § 13.  

Montana Const., art. II, §§ 4, 17.  

Utah Const., art. I, § 7.  

Wyoming Const., art. I, §§ 3, 6.  

Law reviews. - For note, "Police Power and the Design of Buildings," see 5 Nat. 
Resources J. 122 (1965).  

For article, "'To Purify the Bar': A Constitutional Approach to Non-Professional 
Misconduct," see 5 Nat. Resources J. 299 (1965).  

For comment, "Land Use Planning - New Mexico's Green Belt Law," see 8 Nat. 
Resources J. 190 (1968).  

For note, "Student Discipline Cases at State Universities in New Mexico - Procedural 
Due Process," see 1 N.M. L. Rev. 231 (1971).  

For note, "Due Process, Equal Protection and the New Mexico Parole System," see 2 
N.M. L. Rev. 234 (1972).  

For symposium, "The New Mexico Equal Rights Amendment: Introduction and 
Overview," see 3 N.M. L. Rev. 1 (1973).  

For comment, "Criminal Procedure - Preventive Detention in New Mexico," see 4 N.M. 
L. Rev. 247 (1974).  

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative 
History," see 5 N.M. L. Rev. 1 (1974).  

For survey, "The Statute of Limitations in Medical Malpractice Actions," see 6 N.M. L. 
Rev. 271 (1976).  



 

 

For article, "Medical Malpractice Legislation in New Mexico," see 7 N.M. L. Rev. 5 
(1976-77).  

For note, "McGeehan v. Bunch - Invalidating Statutory Tort Immunity Through a New 
Approach to Equal Protection Analysis," see 7 N.M. L. Rev. 251 (1977).  

For comment, "In-Migration of Couples from Common Law Jurisdictions: Protecting the 
Wife at the Dissolution of the Marriage," see 9 N.M.L. Rev. 113 (1978-79).  

For note, "Conservation, Lifeline Rates and Public Utility Regulatory Commissions," see 
19 Nat. Resources J. 411 (1979).  

For comment, "Statutory Notice in Zoning Actions: Nesbit v. City of Albuquerque," see 
10 N.M.L. Rev. 177 (1979-1980).  

For note, "Contingent Remainders; Rule of Destructibility Abolished in New Mexico," 
see 10 N.M.L. Rev. 471 (1980).  

For note, "Community Property - Transmutation of Community Property: A Preference 
for Joint Tenancy in New Mexico?" see 11 N.M.L. Rev. 421 (1981).  

For note, "Criminal Procedure - Grand Jury - Inadmissible Evidence, Due Process," see 
11 N.M.L. Rev. 451 (1981).  

For annual survey of New Mexico law relating to constitutional law, see 12 N.M.L. Rev. 
191 (1982).  

For article, "Sufficiency of Provocation for Voluntary Manslaughter in New Mexico: 
Problems in Theory and Practice," see 12 N.M.L. Rev. 747 (1982).  

For article, "Sexual Equality, the ERA and the Court - A Tale of Two Failures," see 13 
N.M.L. Rev. 53 (1983).  

For comment, "Procedural and Substantive Rights to the Media Govern Requests to 
Restrict News Coverage of Criminal Cases: State ex rel. New Mexico Press Ass'n v. 
Kaufman," see 14 N.M.L. Rev. 401 (1984).  

For comment, "Compulsory School Attendance - Who Directs the Education of a Child? 
State v. Edgington," see 14 N.M.L. Rev. 453 (1984).  

For annual survey of New Mexico employment law, see 16 N.M.L. Rev. 39 (1986).  

For comment, "An Equal Protection Challenge to First Degree Depraved Mind Murder 
Under the New Mexico Constitution," see 19 N.M.L. Rev. 511 (1989).  

For annual survey of New Mexico Criminal Law, see 20 N.M.L. Rev. 265 (1990).  



 

 

For annual survey of New Mexico Criminal Procedure, see 20 N.M.L. Rev. 285 (1990).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 15 Am. Jur. 2d Civil Rights § 1 et seq.; 
16A Am. Jur. 2d Constitutional Law §§ 552 to 600, 735 to 854; 45A Am. Jur. 2d Job 
Discrimination §§ 78 to 90.  
Due process, and increasing penalties for second or subsequent offenses, 58 A.L.R. 26; 
82 A.L.R. 345; 116 A.L.R. 209; 132 A.L.R. 91; 139 A.L.R. 673.  
Failure of advertisement in judicial proceeding for sale of land for delinquent taxes or 
foreclosure of tax lien to prescribe lands affected as contrary to due process of law or 
other constitutional objections, 107 A.L.R. 285.  
Substituted service, service by publication or service out of the state, in action in 
personam against resident or domestic corporation, as contrary to due process of law, 
126 A.L.R. 1474; 132 A.L.R. 1361.  
Exclusion from place of public entertainment or amusement, for reason other than color, 
as violation of equal protection clause, 1 A.L.R.2d 1165.  
Refusal to enforce restrictive covenants, conditions or agreements in respect of real 
property discriminating against persons on account of race, color or religion as denial of 
equal protection of the laws or due process, 3 A.L.R.2d 479.  
Failure to advise accused as to right to assistance of counsel as denial of due process, 
3 A.L.R.2d 1003.  
Right of owner of housing development or apartment house to restrict canvassing, 
peddling, solicitation or contributions, etc., 3 A.L.R.2d 1431.  
Sentencing of accused when voluntarily absent as denial of due process of law, 6 
A.L.R.2d 997.  
Cancellation of accrued dividends on preferred corporate stock as denial of due process 
of law, 8 A.L.R.2d 897.  
Validity of building height regulations, 8 A.L.R.2d 963.  
Exclusion of women from grand jury panel in criminal case as violation of constitutional 
rights of accused, 9 A.L.R.2d 661.  
Constitutionality of statutes respecting preparation of tax returns for others by 
accountants, 10 A.L.R.2d 1443.  
Validity under due process clause of regulations as to subdivision maps or plats or of 
conditions imposed to approval thereof, 11 A.L.R.2d 532.  
Municipal ordinance imposing requirements on outside producers of milk to be sold in 
city as affected by due process or equal protection of the laws clause, 14 A.L.R.2d 113.  
Race or religion as permissible consideration in choosing tenants or purchasers of real 
estate, 14 A.L.R.2d 153.  
Due process clause as affecting foreign attachment or garnishment in action by 
nonresident against nonresident or foreign corporation upon a foreign cause of action, 
14 A.L.R.2d 420.  
Due process and equal protection of the laws provisions as affecting right of injured 
person to maintain direct action against tort-feasor's automobile liability insurer, 16 
A.L.R.2d 884.  
Validity of governmental requirement of oath of allegiance or loyalty, 18 A.L.R.2d 268.  
Constitutionality, under due process clause, of statute authorizing constructive or 
substituted service of process on foreign representative of deceased nonresident driver 



 

 

of motor vehicle, arising out of accident occurring in state, 18 A.L.R.2d 544.  
Due process of law and equal protection of the laws under state "fair trade" law as 
applied to nonsigning reseller, 19 A.L.R.2d 1139; 60 A.L.R.2d 427.  
Admissibility of confession as affected by delay in arraignment of prisoner, under due 
process clause, 19 A.L.R.2d 1346.  
Due process of law and equal protection of the laws as to statutes or regulations 
prohibiting one who has no license to practice dentistry or medicine from owning, 
maintaining or operating an office therefor, 20 A.L.R.2d 810.  
Due process and equal protection of the laws clauses as protecting applicant for 
unemployment compensation in mode and manner of computing benefits in effect at 
final discharge or loss of employment, 20 A.L.R.2d 963.  
Validity under due process and equal protection of the laws clauses of zoning ordinance 
or similar public regulation requiring consent of neighboring property owners to permit or 
sanction specified uses or construction of buildings, 21 A.L.R.2d 553.  
Due process and equal protection of the laws under regulation by public authorities of 
tourist or motor camps, courts or motels, 22 A.L.R.2d 782.  
Due process of law and equal protection requirements under regulations as to plumbers 
and plumbing, 22 A.L.R.2d 818.  
Due process and equal protection of law in governmental regulation of optometry, 22 
A.L.R.2d 939.  
Due process and equal protection of law under statutes relating to sexual psychopaths, 
24 A.L.R.2d 354.  
Due process clause as affecting power of state to subject foreign corporation to 
jurisdiction of its courts on sole ground that corporation committed tort within state, 25 
A.L.R.2d 1202.  
Requiring submission to physical examination or test as denial of due process or equal 
protection of the laws, 25 A.L.R.2d 1410.  
Validity of legislation relating to publication of legal notices, 26 A.L.R.2d 655.  
Due process under retrospective operation of legislation affecting estates by entireties, 
27 A.L.R.2d 871.  
Due process as affecting power of administrative agancy, in investigation of nonjudicial 
nature, to issue subpoenas against persons not subject to agency's regulatory 
jurisdiction, 27 A.L.R.2d 1208.  
Due process as affected by regulation and licensing of privately owned parking places, 
29 A.L.R.2d 860.  
Constitutionality of statutes requiring notice to prosecution of accused's intention to rely 
upon alibi as defense, 30 A.L.R.2d 481.  
Due process of law as violated by statute providing for psychiatric examination of 
accused to determine mental condition, 32 A.L.R.2d 450.  
Equal protection as denied by exclusion of attorneys from jury lists in criminal cases, 32 
A.L.R.2d 890.  
Infancy or incapacity as affecting, under due process and equal protection of the laws 
requirements, notice required as condition of holding municipality or other political 
subdivision liable for personal injury, 34 A.L.R.2d 730.  
Violation of due process clause or equal protection guarantees by municipal ordinance 
prohibiting house-to-house soliciting and peddling without invitation, 35 A.L.R.2d 365.  



 

 

Consideration of investigation by welfare agency or the like in making or modifying 
award as between parents of custody of children, as violative of due process of law, 35 
A.L.R.2d 635.  
Financial responsibility act as violative of due process of law or equal protection of the 
laws, 35 A.L.R.2d 1013.  
Validity, under due process and equal protection of the law clauses, of compulsory 
pooling or unitization statute or ordinance requiring owners or lessees of oil and gas 
lands to develop their holdings as a single drilling unit and the like, 37 A.L.R.2d 437.  
Denial of due process by juror's false or erroneous answer on voir dire in personal injury 
or death action as to previous claims or actions for damages by himself or his family, 38 
A.L.R.2d 627.  
Due process under minimum wage statutes relating to private employment, 39 A.L.R.2d 
740.  
Violation of due process or equal protection of law by legislation authorizing sale of 
charitable trust property, 40 A.L.R.2d 571.  
Due process as requiring affidavit or sworn statement as foundation for constructive 
contempt, 41 A.L.R.2d 1269.  
Validity, under due process provision, of statute, ordinance or other measure involving 
chemical treatment of public water supply, 43 A.L.R.2d 453.  
Subjecting foreign insurance company to service of process in action on policy as due 
process of law, 44 A.L.R.2d 421.  
Violation of equal protection of laws by removal or discharge of public officer for 
assertion of immunity against self-incrimination, 44 A.L.R.2d 790.  
Fair employment statutes designed to eliminate racial, religious or national 
discrimination in private employment, 44 A.L.R.2d 1139.  
Due process as affecting statute authorizing adoption of child of mentally ill person, 45 
A.L.R.2d 1384.  
Constitutionality of regulation of junk dealers, 45 A.L.R.2d 1391.  
Due process of law as to blood grouping test, 46 A.L.R.2d 1015.  
Due process under statute as to bribery in athletic contests, 49 A.L.R.2d 1235.  
Due process as violated by state court's admission of evidence obtained by unlawful 
search and seizure, 50 A.L.R.2d 539; 84 A.L.R.2d 959.  
Public prohibition or regulation of location of cemetery as violation of due process or 
equal protection of the laws, 50 A.L.R.2d 905.  
Due process in regulation of jewelry auctions, 53 A.L.R.2d 1433.  
Violation of due process or equal protection of the laws by arbitration statutes, 55 
A.L.R.2d 432.  
Right of indigent defendant in criminal case to aid of state as regards appeal, 55 
A.L.R.2d 1072.  
Due process of law or equal protection of the laws as denied by statute or ordinance 
regulating beauty shops or beauty culture schools, 56 A.L.R.2d 886.  
Due process or equal protection of law as violated by statute or ordinance providing for 
destruction of dogs, 56 A.L.R.2d 1035.  
Equal protection and due process guarantees as violated by Sunday law discriminating 
between different kinds of stores or commodities, 57 A.L.R.2d 980.  
Suspension or expulsion of student from educational institution without hearing as a 



 

 

violation of due process of law, 58 A.L.R.2d 905.  
Municipal regulations of billboards and outdoor advertising as taking of property without 
due process of law, 58 A.L.R.2d 1314.  
Due process as violated by inclusion in special assessment of interest accruing during 
construction of public improvement and running until special assessments therefor 
become due, 58 A.L.R.2d 1344.  
Due process as violated by consolidated trial upon several indictments or information 
against same accused, over his objection, 59 A.L.R.2d 846.  
Due process as violated by statute making private property owner liable to contractor's 
laborers, materialmen or subcontractors where owner fails to exact bond or employ 
other means of securing their payment, 59 A.L.R.2d 887.  
Validity, under due process provision or equal protection of the laws guaranty, of state 
constitution, of nonsigner provision of fair trade law, 60 A.L.R.2d 427.  
Constitutional due process as affecting right to and appointment of counsel in juvenile 
court proceedings, 60 A.L.R.2d 698.  
Conviction of lesser offense as bar to prosecution for greater on new trial under 
constitutional requirement of due process, 61 A.L.R.2d 1152.  
Due process as requiring personal service within state upon nonresident spouse as 
prerequisite of court's power to modify its decree as to alimony or child support in 
matrimonial action, 62 A.L.R.2d 548.  
Denial of admission to bar on ground of absence of good moral character as violation of 
due process, 64 A.L.R.2d 309.  
Due process as violated by failure of judge to disqualify himself in proceeding to punish 
contempt against or involving himself or court of which he is a member, 64 A.L.R.2d 
615.  
Due process and equal protection of the laws clauses as violated by statute regulating 
pre-need contracts for the sale or furnishing of burial services and merchandise, 68 
A.L.R.2d 1251.  
Due process of law and equal protection of the laws in regulation of accountants, 70 
A.L.R.2d 437.  
Violation of due process or equal protection of the laws by statutes, ordinances or 
regulations for protection of vegetation against disease or infection, 70 A.L.R.2d 860.  
Power to directly regulate or prohibit abutting owner's access to street or highway, 73 
A.L.R.2d 652.  
Due process clause as violated by zoning regulations affecting churches, 74 A.L.R.2d 
377.  
Incompetency of counsel chosen by accused as affecting validity of conviction under 
due process clause, 74 A.L.R.2d 1390.  
Denial of due process by zoning regulations as to gasoline filling stations, 75 A.L.R.2d 
168.  
Denial of equal protection of law by zoning regulations as to gasoline filling stations, 75 
A.L.R.2d 236.  
Due process restrictions as affecting state's power to subject nonresident individual 
other than a motorist to jurisdiction of its courts in action for tort committed within state, 
78 A.L.R.2d 397.  
Due process and equal protection of the laws clauses as violated by regulation of 



 

 

smoke or other air pollution, 78 A.L.R.2d 1320.  
Violation of due process by use of affidavits to establish contempt, 79 A.L.R.2d 667.  
Due process clause as violated by use of public school premises for religious purposes 
during nonschool time, 79 A.L.R.2d 1163.  
Due process in criminal trial of deaf, mute or blind person, 80 A.L.R.2d 1084.  
Conviction of criminal offense without evidence as denial of due process of law, 80 
A.L.R.2d 1362.  
Rules as to burden of proof in criminal case as affected by rule regarding conviction 
without evidence as denial of due process of law, 80 A.L.R.2d 1369.  
Due process with respect to legislation regulating, licensing or prescribing for 
certification of psychologists, 81 A.L.R.2d 791.  
Due process of law and equal protection of the laws clauses as violated by statute 
imposing absolute liability for injury or damage occurring on ground or water below from 
fall, flight or ascent of aircraft, or from fall of object therefrom, 81 A.L.R.2d 1059.  
Due process as violated by statute or ordinance requiring persons previously convicted 
of crime to register with designated officials, 82 A.L.R.2d 398.  
Compliance with due process of law and equal protection of the laws in regulating or 
licensing private garbage or rubbish removal services, 83 A.L.R.2d 802.  
Admission of evidence obtained by illegal search and seizure as violation of due 
process, 84 A.L.R.2d 959.  
Statutory provisions for tax lien on property not belonging to taxpayer but used in his 
business, as denial of due process of law, 84 A.L.R.2d 1091.  
Due process as violated by statute or a court rule relating to alternate or additional 
jurors or substitution of jurors during trial, 84 A.L.R.2d 1294.  
Due process of law as violated by use tax exemption having no complementary 
exemption under sales tax, 85 A.L.R.2d 1043.  
Due process as violated by admission in criminal case of evidence that accused refused 
to submit to scientific test to determine amount of alcohol in system, 87 A.L.R.2d 378.  
Due process clause as affecting admissibility of minor's confession, 87 A.L.R.2d 631.  
Right, under due process clause, to counsel in insanity or incompetency adjudication 
proceedings, 87 A.L.R.2d 951.  
Violation of due process in suspension or revocation of driver's license for refusal to 
take sobriety test, 88 A.L.R.2d 1068.  
Due process as violated by statute requiring bond or security for loss resulting from 
taxpayers' action, 89 A.L.R.2d 335.  
Violation of due process of law by antigambling laws applicable to coin-operated pinball 
machines or similar devices, played for amusement only or confining award to privilege 
of free replays, 89 A.L.R.2d 815.  
Due process of law and equal protection of the laws as violated by statute or ordinance 
requiring or prohibiting posting or other publication of price of commodity or services, 89 
A.L.R.2d 905.  
Due process of law as violated by statute or ordinance requiring or prohibiting posting or 
other publication of price by dentist, 89 A.L.R.2d 909.  
Equal protection of the laws as violated by statute or ordinance requiring or prohibiting 
posting or other publication of price by dentist, 89 A.L.R.2d 911.  
Due process of law equal protection guaranties under statute or ordinance regulating or 



 

 

licensing radio and television repairmen or servicemen, 89 A.L.R.2d 1010.  
Due process under statute, ordinance or other regulation in relation to funeral directors 
and embalmers, 89 A.L.R.2d 1338.  
Equal protection under statute, ordinance or other regulation in relation to funeral 
directors and embalmers, 89 A.L.R.2d 1351.  
Due process or equal protection of law as violated by statutes requiring immediate 
payment of wages on discharge, 90 A.L.R.2d 611.  
Equal protection of the laws and due process of law under statute imposing upon owner 
or occupant liability for expense of fighting fire starting on his land or property, 90 
A.L.R.2d 876.  
Due process, equal protection of the laws or class legislation as violated by "right to 
work" laws, 92 A.L.R.2d 604.  
Statute, ordinance or regulation relating to private residential swimming pools as 
violating requirements of due process, 92 A.L.R.2d 1283.  
Due process or equal protection of the laws clause as violated by front setback 
provision in zoning ordinance or regulation, 93 A.L.R.2d 1232.  
Due process or equal protection of law as violated by zoning regulation requiring open 
side or rear yard, 94 A.L.R.2d 407.  
Due process as violated by separate contempt prosecutions or punishments on 
successive refusals to respond to same or similar questions, 94 A.L.R.2d 1254.  
Due process and equal protection of the laws in proceeding for release of one 
committed to institution as consequence of acquittal of crime on ground of insanity, 95 
A.L.R.2d 66.  
Due process as violated by zoning regulation prescribing minimum area for house lots 
or requiring area proportionate to number of families to be housed, 95 A.L.R.2d 725.  
Equal protection of law as violated by zoning regulation prescribing minimum area for 
house lots or requiring area proportionate to number of families to be housed, 95 
A.L.R.2d 746.  
Due process of law or equal protection of the laws as violated by legislation regulating 
or forbidding business of debt adjusting, 95 A.L.R.2d 1355.  
Due process of law as to notice requirements prerequisite to adoption or amendment of 
zoning ordinance or regulation, 96 A.L.R.2d 458.  
Court's right, in imposing sentence, to hear evidence of, or to consider, other offenses 
committed by defendant as violating due process of law in denying the right to be 
confronted by or to cross-examine adverse witnesses, 96 A.L.R.2d 796.  
Violation of due process of law by regulations as to contraceptives or dissemination of 
birth control information, 96 A.L.R.2d 962.  
Validity of regulations as to contraceptives or the dissemination of birth control 
information as denying equal protection of the law to nonprofessional vendors, 96 
A.L.R.2d 965.  
Due process or equal protection of law as violated by zoning regulations prescribing a 
minimum width or frontage for residence lots, 96 A.L.R.2d 1374.  
Due process of law as violated by zoning regulations prescribing minimum floor space 
or cubic content of residence, 96 A.L.R.2d 1415.  
Annulment of marriage against party mentally incompetent at time of action as denial of 
due process, 97 A.L.R.2d 483.  



 

 

Due process as violated by revocation of teacher's certificate for moral unfitness, 97 
A.L.R.2d 829.  
Equal protection under statute providing for civil commitment of arrested narcotic addict, 
98 A.L.R.2d 727.  
Procedural due process requirements in proceedings involving applications for 
admission to bar, 2 A.L.R.3d 1266.  
Preconviction procedure for raising contention that enforcement of penal statute or law 
is unconstitutionally discriminatory, 4 A.L.R.3d 404.  
Validity, as a matter of due process, of state statutes or rules of court conferring in 
personam jurisdiction over nonresidents or foreign corporations on the basis of isolated 
business transactions, 20 A.L.R.3d 1201.  
Validity of provisions for amortization of nonconforming uses, 22 A.L.R.3d 1134.  
Suppression of evidence by prosecution in criminal case as vitiating conviction under 
principles of due process of law, 34 A.L.R.3d 16.  
Violation of due process or equal protection of law by exclusion of or discrimination 
against physician or surgeon by hospital authorities, 37 A.L.R.3d 645.  
Discrimination on basis of illegitimacy as denial of constitutional rights, 38 A.L.R.3d 613.  
Statute or ordinance respecting employment of women in places where intoxicating 
liquors are sold as class legislation or denial of equal protection of law, 46 A.L.R.3d 369.  
Validity of municipal ordinance imposing income tax or license upon nonresidents 
employed in taxing jurisdiction, 48 A.L.R.3d 343.  
Validity of statutes authorizing asexualization or sterilization of criminals or mental 
defectives, 53 A.L.R.3d 960.  
Validity of statute imposing durational residency requirements for divorce applicants, 57 
A.L.R.3d 221.  
Necessity of notice and hearing before revocation or suspension of motor vehicle 
driver's license, 60 A.L.R.3d 361.  
Application of state law to sex discrimination in employment advertising, 66 A.L.R.3d 
1237.  
Application of state law to sex discrimination in sports, 66 A.L.R.3d 1262.  
Validity under state law of self-help repossession of goods as per U.C.C. § 9-503, 75 
A.L.R.3d 1061.  
Validity of exception for specific kind of tort action in survival statute, 77 A.L.R.3d 1349.  
Right of illegitimate child, after Levy v. Louisiana, to recover under wrongful death 
statute for death of putative father, 78 A.L.R.3d 1230.  
Use of peremptory challenges to exclude from jury persons belonging to race or class, 
79 A.L.R.3d 14.  
Right of indigent parent to appointed counsel in proceeding for involuntary termination 
of parental rights, 80 A.L.R.3d 1141.  
Construction and application of state equal rights amendments forbidding determination 
of rights based on sex, 90 A.L.R.3d 158.  
Validity of statutory classifications based on population - zoning, building, and land use 
statutes, 98 A.L.R.3d 679.  
Validity, construction, and effect of state statutes affording preferential property tax 
treatment to land used for agricultural purposes, 98 A.L.R.3d 916.  
Validity of statutory classifications based on population - tax statutes, 98 A.L.R.3d 1083.  



 

 

Constitutionality of rape laws limited to protection of females only, 99 A.L.R.3d 129.  
Validity of statutes or rule providing that marriage or remarriage of woman operates as 
revocation of will previously executed by her, 99 A.L.R.3d 1020.  
Constitutionality of assault and battery laws limited to protection of females or which 
provide greater penalties for males than for females, 5 A.L.R.4th 708.  
Validity of statutes or ordinances requiring sex-oriented businesses to obtain operating 
licenses, 8 A.L.R.4th 130.  
Sex discrimination in treatment of jail or prison inmates, 12 A.L.R.4th 1219.  
Validity of law criminalizing wearing dress of opposite sex, 12 A.L.R.4th 1249.  
Constitutionality of gender-based classifications in criminal laws proscribing nonsupport 
of spouse or child, 14 A.L.R.4th 717.  
Statutes limiting time for commencement of action to establish paternity of illegitimate 
child as violating child's constitutional rights, 16 A.L.R.4th 926.  
On-the-job sexual harassment as violation of state civil rights law, 18 A.L.R.4th 328.  
Validity of state statutes and regulations limiting or restricting public funding for 
abortions sought by indigent women, 20 A.L.R.4th 1166.  
Sufficiency of access to legal research facilities afforded defendant confined in state 
prison or local jail, 23 A.L.R.4th 590.  
Right of accused to be present at suppression hearing or other hearings betwen court 
and attorneys concerning evidentiary questions, 23 A.L.R.4th 955.  
Requisites and conditions of judicial consent to minor's abortion, 23 A.L.R.4th 1061.  
Validity of statutes or regulations denying welfare benefits to claimants who transfer 
property for less than its full value, 24 A.L.R.4th 215.  
In personam jurisdiction, under long-arm statute, over nonresident physician, dentist, or 
hospital in medical malpractice action, 25 A.L.R.4th 706.  
Admissibility in criminal case of evidence that accused refused to take test of 
intoxication, 26 A.L.R.4th 1112.  
Refusal to rent residential premises to persons with children as unlawful discrimination, 
30 A.L.R.4th 1187.  
Enforceability of agreement by law enforcement officials not to prosecute if accused 
would help in criminal investigation or would become witness against others, 32 
A.L.R.4th 990.  
Applicability and application of zoning regulations to single residences employed for 
group living of mentally retarded persons, 32 A.L.R.4th 1018.  
Propriety of automobile insurer's policy of refusing insurance, or requiring advanced 
rates, because of age, sex, residence, or handicap, 33 A.L.R.4th 523.  
Propriety of governmental eaves-dropping on communications between accused and 
his attorney, 44 A.L.R.4th 841.  
Drunk driving: motorist's right to private sobriety test, 45 A.L.R.4th 11.  
Propriety and prejudicial effect of comments by counsel vouching for credibility of 
witness - state cases, 45 A.L.R.4th 602.  
Podiatry or chiropody statutes: validity, construction, and application, 45 A.L.R.4th 888.  
Validity and construction of terroristic threat statutes, 45 A.L.R.4th 949.  
Automobiles: validity and construction of legislation authorizing revocation or 
suspension of operator's license for "habitual," "persistent," or "frequent" violations of 
traffic regulations, 48 A.L.R.4th 367.  



 

 

Validity, construction, and application of state relocation assistance laws, 49 A.L.R.4th 
491.  
Paternity proceedings: right to jury trial, 51 A.L.R.4th 565.  
Court appointment of attorney to represent, without compensation, indigent in civil 
action, 52 A.L.R.4th 1063.  
AIDS infection as affecting right to attend public school, 60 A.L.R.4th 15.  
Validity, construction, and effect of statutes establishing shoplifting as separate criminal 
offense, 64 A.L.R.4th 1088.  
Homicide: cremation of victim's body as violation of accused's right, 70 A.L.R.4th 1091.  
Nonconsensual treatment of involuntarily committed mentally ill persons with neuroleptic 
or antipsychotic drugs as violative of state constitutional guaranty, 74 A.L.R.4th 1099.  
Propriety and prejudicial effect of prosecutor's argument to jury indicating his belief or 
knowledge as to guilt of accused - federal cases, 41 A.L.R. Fed. 10.  
Refusal to hire, or dismissal from employment, on account of plaintiff's sexual lifestyle or 
sexual preference as violation of federal constitution or federal civil rights statutes, 42 
A.L.R. Fed. 189.  
What constitutes such discriminatory prosecution or enforcement of laws as to provide 
valid defense in federal criminal proceedings, 45 A.L.R. Fed. 732.  
Validity, under First Amendment and 42 USC § 1983, of public college or university's 
refusal to grant formal recognition to, or permit meetings of, student homosexual 
organizations on campus, 50 A.L.R. Fed. 516.  
Sex discrimination in law enforcement and corrections employment, 53 A.L.R. Fed. 31.  
Actions, under 42 USC § 1983, for violations of federal statutes pertaining to rights of 
handicapped persons, 63 A.L.R. Fed. 215.  
Effect of customer's interest or preference on establishing bona fide occupational 
qualification under Title VII of Civil Rights Act of 1964 (42 USC § 2000e-2(e)), 63 A.L.R. 
Fed. 402.  
Constitutionality of provision, in Rule B, Supplemental Rules for Certain Admiralty and 
Maritime Claims, allowing attachment of goods and chattels without prior notice, 63 
A.L.R. Fed. 651.  
Propriety of search involving removal of natural substance or foreign object from body 
by actual or threatened force, 66 A.L.R. Fed. 119.  
Disparate impact test for sex discrimination in employment under Title VII of Civil Rights 
Act of 1964 (42 USC § 2000e et seq.), 68 A.L.R. Fed. 19.  
Propriety of federal court's ordering state or local tax increase to effectuate civil rights 
decree, 76 A.L.R. Fed. 504.  
What constitutes violation of 18 U.S.C. § 245(b), prohibiting interferences with civil 
rights, 76 A.L.R. Fed. 816.  
14 C.J.S. Supp. Civil Rights § 1 et seq.; 16B C.J.S. Constitutional Law §§ 700 to 870; 
16C C.J.S. Constitutional Law §§ 871 to 1138; 16D C.J.S. Constitutional Law §§ 1139 
to 1427.  

II. DUE PROCESS.  

A. GENERALLY.  



 

 

Due process is a rather malleable principle which must be molded to the particular 
situation, considering both the rights of the parties and governmental interests involved. 
In re Valdez, 88 N.M. 338, 540 P.2d 818 (1975).  

It requires that enactment be within legislative competency. - "Due process," by 
which only the individual may be deprived of his liberty, does not have regard merely to 
enforcement of the law, but searches also the authority for making the law. By judicial 
decision, the first and fundamental step in the due process or procedure of depriving the 
individual of liberty is the enactment of a statute within legislative competency. State v. 
Henry, 37 N.M. 536, 25 P.2d 204 (1933).  

And that it be applied for purpose consonant with legislative purpose. - 
Substantive due process of law may be roughly defined as the constitutional guaranty 
that no person will be deprived of his life, liberty or property for arbitrary reasons. Such 
a deprivation is constitutionally supportable only if the conduct from which the 
deprivation flows is proscribed by reasonable legislation (that is, legislation the 
enactment of which is within the scope of legislative authority), reasonably applied (that 
is, applied for a purpose consonant with the purpose of the legislation itself). Schware v. 
Board of Bar Exmrs., 60 N.M. 304, 291 P.2d 607 (1955), rev'd on other grounds, 353 
U.S. 232, 77 S. Ct. 752, 1 L. Ed. 2d. 796 (1957).  

It has no application to public rights. - Laws 1919, ch. 83 (now repealed), regarding 
school budgets, did not violate this section, for the due process clause of this section 
has no application to public rights. McKinley County Bd. of Educ. v. State Tax Comm'n, 
28 N.M. 221, 210 P. 565 (1922).  

"Liberty" embraces right to contract hours of employment. - "Liberty" embraces a 
man's right to contract as he will or can regarding his hours of employment. He, not the 
government, is to determine the matter. State v. Henry, 37 N.M. 536, 25 P.2d 204 
(1933).  

Hence, statute fixing maximum hours may be unconstitutional. - Portion of Laws 
1933, ch. 149, which prohibited labor by male employees in mercantile establishments 
for more than eight hours in a day or 48 hours in a week of six days was 
unconstitutional as violating liberty guaranteed by this provision. State v. Henry, 37 N.M. 
536, 25 P.2d 204, 90 A.L.R. 805 (1933). But see 50-4-13 to 50-4-18 NMSA 1978 and 
notes thereto.  

But allowing reclamation district to contract does not deprive members of liberty. 
- A provision of a reclamation contract allowing a reclamation district to enter into a 
lawful contract with the United States for the improvement of the district and the 
increase of its water supply does not violate N.M. Const., art. II, § 4, and the due 
process clause of this section by depriving association members of the liberty to 
contract. Middle Rio Grande Water Users Ass'n v. Middle Rio Grande Conservancy 
Dist., 57 N.M. 287, 258 P.2d 391 (1953).  



 

 

United States supreme court decisions are applicable to due process matters. - In 
view of the fact that the provisions of this section concerning due process and N.M. 
Const., art. II, § 20, concerning the taking of private property without just compensation, 
are worded exactly as those contained in U.S. Const., amend. V, the holdings of the 
United States supreme court are applicable to the issues presented in determining 
whether the graduated income tax provided for under the statutes, 7-2-1 NMSA 1978 et 
seq., does not violate either the due process clause or art. II, § 20. 1968 Op. Att'y Gen. 
No. 68-9 (tax not unconstitutional).  

Specific lack of due process must be alleged. - In attacking constitutionality of 
statute on due process grounds, it must be alleged in what respect it lacks due process. 
Hutchens v. Jackson, 37 N.M. 325, 23 P.2d 355 (1933).  

And impairment of complainer's rights shown. - Violation of due process can be 
urged only by those who can show an impairment of their rights thereby. Straus v. 
Foxworth, 231 U.S. 162, 34 S. Ct. 42, 58 L. Ed. 168 (1913); State v. Hines, 78 N.M. 
471, 432 P.2d 827 (1967).  

Legislative enactments may be declared void for uncertainty if their meaning is so 
uncertain that the court is unable, by the application of known and accepted rules of 
construction, to determine what the legislature intended with any reasonable degree of 
certainty. New Mexico Mun. League, Inc. v. New Mexico Environmental Imp. Bd., 88 
N.M. 201, 539 P.2d 221 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Statute may violate due process if it is so vague that persons of common 
intelligence must necessarily guess at its meaning. State ex rel. Health & Social Servs. 
Dep't v. Natural Father, 93 N.M. 222, 598 P.2d 1182 (Ct. App. 1979).  

It is not a violation of due process for the prosecutor to withhold circumstantial 
exculpatory evidence from the grand jury; he is obligated to present only direct 
exculpatory evidence. Buzbee v. Donnelly, 96 N.M. 692, 634 P.2d 1244 (1981).  

As to where terms "reasonable" or "unreasonable" are used. - The use of such 
terms as "reasonable" or "unreasonable" in defining standards of conduct or in 
prescribing charges, allowances and the like have been held not to render a statute 
invalid for uncertainty and indefiniteness. New Mexico Mun. League, Inc. v. New Mexico 
Environmental Imp. Bd., 88 N.M. 201, 539 P.2d 221 (Ct. App.), cert. denied, 88 N.M. 
318, 540 P.2d 248 (1975).  

But absolute or mathematical certainty is not required in the framing of a statute. 
New Mexico Mun. League, Inc. v. New Mexico Environmental Imp. Bd., 88 N.M. 201, 
539 P.2d 221 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Section 61-6-15 D(27) NMSA 1978, defining "unprofessional or dishonorable conduct" 
to include "conduct unbecoming in a person licensed to practice medicine, or 



 

 

detrimental to the best interests of the public" is not void for vagueness. McDaniel v. 
New Mexico Bd. of Medical Exmrs., 86 N.M. 447, 525 P.2d 374 (1974).  

Former 73-12-13, 1953 Comp., relating to teachers' contracts, was held not to violate 
the constitution as being vague, indefinite or uncertain. McCormick v. Board of Educ., 
58 N.M. 648, 274 P.2d 299 (1954).  

And regulations likewise may be flexible without being overbroad. - Regulations 
adopted under the Environmental Improvement Act, 74-1-1 NMSA 1978 et seq., 
legislative justification for which is found in such broadly applied terms as public 
interest, social well-being, environmental degradation and the like, were required to hold 
the difficult line between overbreadth or vagueness on the one hand and inflexibility and 
unworkable restriction on the other, and where the difficulty with rigid standards in the 
field of environmental regulation was readily apparent, it was held that the terms 
complained of were capable of reasonable application and were sufficient to limit and 
define the duties of the individuals and entities which would be governed by them. New 
Mexico Mun. League, Inc. v. New Mexico Environmental Imp. Bd., 88 N.M. 201, 539 
P.2d 221 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Regulations adopted pursuant to the Environmental Improvement Act (74-1-1 NMSA 
1978 et seq.) requiring that storage facilities shall be fly proof, rodent proof and leak 
proof were neither unconstitutionally vague nor impossible of accomplishment. New 
Mexico Mun. League, Inc. v. New Mexico Environmental Imp. Bd., 88 N.M. 201, 539 
P.2d 221 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Regulations adopted under the Environmental Improvement Act (74-1-1 NMSA 1978 et 
seq.) requiring that any vehicle employed in collection or transportation of waste and 
refuse be cleaned at such times and in such manner as to prevent offensive odors and 
unsightliness were not constitutionally repugnant for vagueness. The question to be 
asked is: what might a reasonable person of average sensibilities consider to be an 
offensive odor or unsightly condition, and the answer is capable of common 
understanding. New Mexico Mun. League, Inc. v. New Mexico Environmental Imp. Bd., 
88 N.M. 201, 539 P.2d 221 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Regulation adopted pursuant to the Environmental Improvement Act (74-1-1 NMSA 
1978 et seq.) which provides that prior to the creation or modification of a system for the 
collection, transportation or disposal of solid waste the person who is operating or will 
operate the system shall obtain a registration certificate from the agency, where 
"modification" is defined as any significant change in the physical characteristics or 
method of operation of a system for the collection, transportation or disposal of solid 
waste, was not unconstitutionally vague. New Mexico Mun. League, Inc. v. New Mexico 
Environmental Imp. Bd., 88 N.M. 201, 539 P.2d 221 (Ct. App.), cert. denied, 88 N.M. 
318, 540 P.2d 248 (1975).  

Requirements of adequate means to prevent and extinguish fires at sanitary landfill 
sites and of one or more sanitary landfills or other disposal facilities, except modified 



 

 

landfills, for populations exceeding 3,000 and one or more sanitary landfills or other 
disposal facilities, not excluding modified landfills for populations under 3,000 and of 
those responsible for disposal of waste collected from parks, recreational areas and 
highway rest areas, "as necessary," found in regulations adopted under the 
Environmental Improvement Act, were not unconstitutionally vague. New Mexico Mun. 
League, Inc. v. New Mexico Environmental Imp. Bd., 88 N.M. 201, 539 P.2d 221 (Ct. 
App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).  

Terms of probation imposed on physician held not vague. - One of the terms of 
probation imposed by the board on a physician found guilty of unprofessional conduct 
for falsely prescribing demerol for the alleged use of another when in fact the drug was 
for his own use was that he not take or have in his possession "any dangerous drugs" 
without the consent of his psychiatrist. The physician thereafter prescribed the drug 
ritalin for a patient and diverted some of it for his own use. It was held that when the 
board revoked the physician's license for violating his probation, and that under the 
facts the terms thereof were not unconstitutionally vague. McDaniel v. New Mexico Bd. 
of Medical Exmrs., 86 N.M. 447, 525 P.2d 374 (1974).  

The police power of the state is paramount, and in the proper exercise thereof there 
may be a limitation in the use of or complete destruction of private property in order to 
advance public welfare without the necessity of compensation to the owner. Therefore, 
although utilities are permitted to locate their facilities within the public way and thereby 
obtain certain rights for limited purposes, these rights are subordinate to the rights of the 
traveling public and are subject to a reasonable exercise of the police power. State ex 
rel. State Hwy. Comm'n v. Town of Grants, 66 N.M. 355, 348 P.2d 274 (1960).  

Salus populi est suprema lex represents the highest power possessed by the state. 
When properly invoked, all other guaranties, public or private, must yield. Gomez v. City 
of Las Vegas, 61 N.M. 27, 293 P.2d 984 (1956) (garbage collection ordinance upheld).  

If exercised reasonably and not arbitrarily. - Former statutes dealing with licensing of 
contractors (Laws 1939, ch. 197, §§ 1, 3, 14 and 17, now repealed) were not 
unconstitutional under this section, since legislature may enact laws in exercise of its 
police powers which are not so unreasonable or arbitrary as to amount to confiscation of 
property or denial of right to engage in a particular trade, occupation or profession. 
Kaiser v. Thomson, 55 N.M. 270, 232 P.2d 142 (1951).  

All property and property rights are held subject to the fair exercise of the police power 
of a municipality, and a reasonable regulation enacted for the benefit of public health, 
convenience, safety or general welfare is not an unconstitutional taking of property. 
Green v. Town of Gallup, 46 N.M. 71, 120 P.2d 619 (1941) ("Green River" ordinance 
held valid); Mitchell v. City of Roswell, 45 N.M. 92, 111 P.2d 41 (1941) (prohibiting 
keeping animals in restricted district held valid).  



 

 

Section 77-17-12 NMSA 1978, requiring one killing a bovine to preserve its hide 
unmutilated for 30 days, is a reasonable police regulation and not a deprivation of 
property without due process. State v. Walker, 34 N.M. 405, 281 P. 481 (1929).  

And relation to such matters as health is direct. - Statute authorizing fixing minimum 
prices for barber work (former 61-17-37 NMSA 1978) had a direct relation to fulfillment 
of sanitary conditions required in barbershops for health of public, and did not violate 
due process. Arnold v. Board of Barber Exmrs., 45 N.M. 57, 109 P.2d 779 (1941).  

As in imposing assessments for garbage collection. - Defendant was not deprived 
of his property without due process by being required to pay the assessments where he 
received benefits in the collection and disposal of garbage from other premises in the 
community. The problem involved being a health problem, its solution bound defendant 
as well as other members of the community. Under 3-48-3 NMSA 1978, plaintiff can 
enforce the general system. City of Hobbs v. Chesport, Ltd., 76 N.M. 609, 417 P.2d 210 
(1966).  

Or authorizing contract for garbage disposal. - The ordinance under which a city 
acted by resolution to authorize a contract for garbage disposal with a sanitation 
company was a police measure involving the health and welfare of all members of the 
community and not a violation of due process or equal protection as to persons 
engaged in the business of hauling garbage. Gomez v. City of Las Vegas, 61 N.M. 27, 
293 P.2d 984 (1956).  

Public nuisance may be enjoined. - Equity has power to enjoin a public nuisance, 
even though in doing so it may incidentally restrain the violation of a penal provision, 
and the constitutional guarantees are not violated thereby. State ex rel. Marron v. 
Compere, 44 N.M. 414, 103 P.2d 273 (1940) (unlawful practice of medicine).  

Serious problems may justify restrictions. - If a police measure is directed to a public 
interest of minor concern, while imposing serious restrictions in regulation or law of 
guaranteed rights to accomplish the interest, it tends to show it is unreasonable. On the 
other hand, the more insistent the public need, the more may private rights be 
restricted. 1961-62 Op. Att'y Gen. No. 61-13.  

Keeping citizens out of hospitals and off relief is proper. - Both hospitals and relief 
rolls are crowded, and it is a proper exercise of police power for the legislature to enact 
statutes which would tend to keep citizens out of the one and off of the other. City of 
Albuquerque v. Jones, 87 N.M. 486, 535 P.2d 1337 (1975).  

And justifies requiring motorcycle helmets. - A city ordinance which requires the 
operator of a motorcycle to wear an approved safety helmet is an appropriate exercise 
of the city's police power and therefore is constitutional. City of Albuquerque v. Jones, 
87 N.M. 486, 535 P.2d 1337 (1975).  



 

 

Power to select type of helmet may be delegated. - The delegation to the 
commissioner of motor vehicles of the power to determine what type of helmet should 
be worn under an ordinance mandating the wearing of approved safety helmets by 
motorcycle operators did not deprive the appellee of due process, nor did the fact that 
the state commissioner of motor vehicles adopted the standards determined by the 
testing of a third person make such testing unreasonable. City of Albuquerque v. Jones, 
87 N.M. 486, 535 P.2d 1337 (1975).  

Nondiscriminatory economic policy may be enforced. - A state is free to adopt an 
economic policy that may reasonably be deemed to promote the public welfare and may 
enforce that policy by appropriate legislation without violation of the due process clause 
so long as such legislation has a reasonable relation to a proper legislative purpose and 
is neither arbitrary nor discriminatory. Rocky Mt. Whsle. Co. v. Ponca Whsle. Mercantile 
Co., 68 N.M. 228, 360 P.2d 643, appeal dismissed, 368 U.S. 31, 82 S. Ct. 145, 7 L. Ed. 
2d 90 (1961).  

There was nothing arbitrary or discriminatory in the Cigarette Fair Trade Practice 
Act, former 57-2-1 NMSA 1978 et seq., denying a wholesaler the right to sell below cost 
to a direct buying retailer but permitting such wholesaler the right to sell below cost to 
another wholesaler. Rocky Mt. Whsle. Co. v. Ponca Whsle. Mercantile Co., 68 N.M. 
228, 360 P.2d 643, appeal dismissed, 368 U.S. 31, 82 S. Ct. 145, 7 L. Ed. 2d 90 (1961).  

The Cigarette Fair Trade Practice Act (former 57-2-1 NMSA 1978 et seq.) constituted a 
reasonable attempt by the state, in the interest of the general welfare, to protect free 
competition and bore a reasonable relation to the legislative purpose. Rocky Mt. Whsle. 
Co. v. Ponca Whsle. Mercantile Co., 68 N.M. 228, 360 P.2d 643 (1961), appeal 
dismissed, 368 U.S. 31, 82 S. Ct. 145, 7 L. Ed. 2d 90 (1961).  

The right to practice a profession or vocation is a property right. Roberts v. State 
Bd. of Embalmers & Funeral Dirs., 78 N.M. 536, 434 P.2d 61 (1967).  

But business or profession affecting welfare and health may be regulated. - The 
question of monopoly and restraint of trade must yield to a more important 
consideration, that of reasonably exercising the police power over a business or 
profession having a vital relationship to public welfare and health. State v. Collins, 61 
N.M. 184, 297 P.2d 325 (1956).  

However, unreasonable regulation violates due process. - An act which, under 
guise of regulation, constitutes an unreasonable exercise of police power violates due 
process. State ex rel. New Mexico Dry Cleaning Bd. v. Cauthen, 48 N.M. 436, 152 P.2d 
255 (1944).  

Prohibiting banking by those not organized under law is constitutional. - Former 
State Banking Act (Laws 1915, ch. 67, now repealed) did not violate due process of law 
where it prohibited engaging in banking business to all except those organized under its 



 

 

provisions. First Thift & Loan Ass'n v. State ex rel. Robinson, 62 N.M. 61, 304 P.2d 582 
(1956).  

But limiting number of insurance agents in town violates due process. - Statute 
(Laws 1925, ch. 135, § 69) prohibiting more than one agent of fire insurance company 
in each town offended against due process and special privileges clauses of the 
constitution. Franklin Fire Ins. Co. v. Montoya, 32 N.M. 88, 251 P. 390 (1926).  

Right to practice law is not absolute. - Granting that membership in the legal 
profession is a species of property, as that word is employed in the constitution, the 
right to its enjoyment is not absolute and unfettered by any mode of regulation. Schware 
v. Board of Bar Exmrs., 60 N.M. 304, 291 P.2d 607 (1955), rev'd on other grounds, 353 
U.S. 232, 77 S. Ct. 752, 1 L. Ed. 2d 796 (1957).  

Educational qualifications may be imposed on bar applicants. - The educational 
qualifications required of applicants before they are permitted to practice law in New 
Mexico do not violate the fourteenth amendment or this section, either in regard to the 
clause requiring due process of law or that providing for equal protection of the laws. 
Henington v. State Bd. of Bar Exmrs., 60 N.M. 393, 291 P.2d 1108 (1956).  

And failure to pass examination justifies denying admission to bar. - When one 
fails to pass an appropriate and properly administered bar examination, it is not 
unreasonable to say that he has demonstrated his lack of proficiency in law so as to 
justify denying him the right to be admitted to the bar. Accordingly, there has been no 
denial of due process or equal protection. In re Pacheco, 85 N.M. 600, 514 P.2d 1297 
(1973).  

Without full hearing. - There is a rational basis for according an applicant a full due 
process hearing in the area of character determinations, and denying such full hearing 
on the matter of the validity of determinations as to intellectual and learning 
qualifications arrived at by examination or testing in accordance with recognized 
procedures and, therefore, petitioner was not denied due process or equal protection of 
the law by the lack of a full hearing concerning his failure of the bar examination. In re 
Pacheco, 85 N.M. 600, 514 P.2d 1297 (1973).  

Right to take bar examination may be denied for lack of good character. - The 
requirement of former Rule III of the Rules Governing Admission to the Bar of New 
Mexico, which provided "that the board of bar examiners may decline to permit any such 
applicant to take the [bar] examination when not satisfied of his good moral character," 
which in the same or similar language is universal in this country, could not seriously be 
challenged as unreasonable. Schware v. Board of Bar Exmrs., 60 N.M. 304, 291 P.2d 
607 (1955), rev'd on other grounds, 353 U.S. 232, 77 S. Ct. 752, 1 L. Ed. 2d 796 (1957). 
See now Rules 15-103 and 15-302 SCRA 1986.  

Applicant may be required to furnish character affidavit. - Applicant to take the New 
Mexico bar examination had to be shown to be a person of good moral character before 



 

 

he was eligible to take the bar examination, and requiring him to submit an affidavit of 
an attorney of New Mexico to that effect did not violate this section. Henington v. State 
Bd. of Bar Exmrs., 60 N.M. 393, 291 P.2d 1108 (1956). See now Rules 15-103 and 15-
302 SCRA 1986.  

But qualifications required must be connected with fitness to practice. - Petitioner 
was refused admission to the New Mexico bar examination by the board of bar 
examiners. He later requested a formal hearing on the denial of his application. At the 
hearing, the board told him for the first time why it had refused permission. Its reasons 
were: (1) use of aliases by the applicant; (2) former connection with subversive 
organizations; and (3) his record of arrests, thus failing to satisfy the board as to the 
requisite moral character for admission to the bar of New Mexico. He appealed to the 
New Mexico supreme court; the denial was upheld. However, the United States 
supreme court reversed, holding that a state cannot exclude a person from the practice 
of law or from any other occupation in a manner or for reasons that contravene the due 
process or equal protection clause of the fourteenth amendment. A state can require 
high standards of qualification, such as good moral character or proficiency in its law, 
before it admits an applicant to the bar, but any qualification must have a rational 
connection with the applicant's fitness or capacity to practice law. Schware v. Board of 
Bar Exmrs. 353 U.S. 232, 77 S. Ct. 752, 1 L. Ed. 2d 796, 64 A.L.R.2d 288 (1957).  

Activity as attorney may be reviewed. - Respondent's contentions that, in some way, 
he had been denied procedural and substantive due process of law and equal 
protection of the law has no validity where the conduct charged against him is wholly 
and entirely concerned with his activity as an attorney. In re Nelson, 79 N.M. 779, 450 
P.2d 188 (1969).  

A public office is not property, and the right to hold it is not a vested one. State ex rel. 
Ulrick v. Sanchez, 32 N.M. 265, 255 P. 1077 (1926).  

Ordering performance of public duty does not injure personal or property right. - 
A public officer who is commanded to perform an official duty suffers neither in his 
personal nor his property rights, and these rights alone are safeguarded by the 
constitution. Board of Comm'rs v. District Court, 29 N.M. 244, 223 P. 516 (1924).  

Jockey's license is not vested right. - The license granted a jockey is a privilege 
similar to that granted to owners and trainers; it is not a vested right within the meaning 
of the due process clause of the state and federal constitutions. State Racing Comm'n 
v. McManus, 82 N.M. 108, 476 P.2d 767 (1970).  

Nor is liquor license. - A liquor license is a privilege and not property within the 
meaning of the due process and contract clauses of the constitutions of New Mexico 
and the nation, and in them licensees have no vested property rights. Baca v. 
Grisolano, 57 N.M. 176, 256 P.2d 792 (1953).  



 

 

Natural parents have no property right in their children, and the paramount issue in 
an adoption proceeding is the welfare of the child. Gutierrez v. New Mexico Dep't of 
Pub. Welfare, 74 N.M. 273, 393 P.2d 12 (1964).  

And guardian may be appointed without notice to parent. - Appointment of a 
guardian of a minor without giving notice to parent does not violate the due process 
clause. State ex rel. Hockenhull v. Marshall, 58 N.M. 286, 270 P.2d 702 (1954).  

Allowance of alimony is not a denial of due process. Bardin v. Bardin, 51 N.M. 2, 
177 P.2d 167 (1947).  

Navy retirement pay is earned property right. - Retirement plans and retirement pay 
are a mode of employee compensation and an earned property right which accrues by 
reason of an individual's years of service in the navy. LeClert v. LeClert, 80 N.M. 235, 
453 P.2d 755 (1969).  

A license to operate a motor vehicle is a mere privilege and not a property right and 
is subject to reasonable regulation under the police power in the interest of public safety 
and welfare. Johnson v. Sanchez, 67 N.M. 41, 351 P.2d 449 (1960) (suspension on 
showing of habitual recklessness held valid).  

But license may not be taken without sufficient proof of fault. - See note under 
same catchline under analysis line III A below.  

Conservation laws may not deprive property owners of constitutional rights. - The 
legislature may provide by law for the conservation of game animals and birds, but only 
so long as such laws do not deny to one having rights in privately owned land the due 
process or equal protection of the laws that the constitution guarantees to all persons. 
Allen v. McClellan, 75 N.M. 400, 405 P.2d 405 (1965).  

The state game commission may not create a game refuge or migratory bird resting 
ground on private land without consent, or without acquiring the necessary interest in 
the land by eminent domain or in such other manner as is authorized by law. Were it 
otherwise, the owner would be deprived of the right, enjoyed by others in the vicinity but 
outside the refuge, to hunt game on his own property and thereby be in violation of the 
due process and equal protection clauses of the constitution. Allen v. McClellan, 75 
N.M. 400, 405 P.2d 405 (1965).  

Notice as to the amount of taxation is an essential due process requirement in the 
collection of property taxes. In re Miller, 88 N.M. 492, 542 P.2d 1182 (Ct. App.), cert. 
denied, 89 N.M. 5, 546 P.2d 70 (1975).  

The guarantee against the taking of property without due process of law, in taxation 
proceedings, has to do with the essentials of taxation only. All other matters are for the 
legislature, subject only to the principle that the taxpayer must have notice and 



 

 

opportunity to be heard as to the amount of the charge, either before or after the tax lien 
is fixed. Maxwell v. Page, 23 N.M. 356, 168 P. 492, 5 A.L.R. 155 (1917).  

But due process does not require regulations listing procedures and methods of 
valuation. - Taxpayer was not denied due process because the former property tax 
department did not adopt regulations that listed the procedures to be followed and 
identified the methods of valuation in general use by the department and the applicable 
factors to be included in determining the value of property, since the amended statute 
did not require regulations, and taxpayer had the right of discovery by deposition of all 
the facts necessary to defend the assessed valuation of its property. Peterson 
Properties v. Valencia County Valuation Protests Bd., 89 N.M. 239, 549 P.2d 1074 (Ct. 
App. 1976).  

And evidence as to one of two valuations methods may be excluded. - Where 
former 72-29-5 B, 1953 Comp., fixed two methods of determining market value, namely 
sales of comparable property and the application of generally accepted appraisal 
techniques, taxpayer's offer of evidence of a valuation of comparable property was not 
relevant and exclusion of such evidence did not deny taxpayer of due process. Peterson 
Properties v. Valencia County Valuation Protests Bd., 89 N.M. 239, 549 P.2d 1074 (Ct. 
App. 1976).  

Distinction may be made in assessing subdivided and unsubdivided agricultural 
land. - Distinction drawn by former 72-2-14.1, 1953 Comp., between subdivided and 
unsubdivided agricultural land, for tax valuation purposes, did not offend N.M. Const., 
art. VIII, § 1, and did not violate due process. Property Appraisal Dep't v. Ransom, 84 
N.M. 637, 506 P.2d 794 (Ct. App. 1973).  

Reasonable classifications in imposing privilege or excise taxes are permissible. 
- Reasonable classifications allowing the imposition of privilege taxes by the legislature 
does not deny equal protection or due process. Sunset Package Store, Inc. v. City of 
Carlsbad, 79 N.M. 260, 442 P.2d 572 (1968) (municipal license tax on sellers of 
alcoholic liquors).  

It is for the legislature to adopt classifications for the imposition of excise taxes as it may 
deem proper, and any reasonable classification cannot be held to deny equal protection 
or due process. Edmunds v. Bureau of Revenue, 64 N.M. 454, 330 P.2d 131 (1958).  

Taxes on gasoline sales by both city and state are constitutional. - Former 
Municipal Code sections (Laws 1931, ch. 159) authorizing municipalities to levy tax on 
gasoline sales in addition to the state excise tax were not obnoxious to due process or 
equal protection or any other provision of the constitution as double taxation. 
Continental Oil Co. v. City of Santa Fe, 36 N.M. 343, 15 P.2d 667 (1932).  

Taxation of dividends from foreign subsidiaries. - As relevant to the right of a state 
to tax dividends from foreign subsidiaries, due process requires that the income 
attributed to a state for tax purposes be rationally related to values connected with the 



 

 

taxing state. F.W. Woolworth Co. v. Taxation & Revenue Dep't, 458 U.S. 354, 102 S. Ct. 
3128, 73 L. Ed. 2d 819, rehearing denied, 459 U.S. 354, 103 S. Ct. 274, 74 L. Ed. 2d 
213 (1982).  

State may take property for failure to pay taxes. - When the requirements of notice 
and hearing have been met, there is no denial of due process where the title to property 
is taken by the state for failure of the taxpayer to pay taxes, and this is particularly true 
when there has been a failure to redeem within the period of grace allowed therefor. 
State v. Thomson, 79 N.M. 748, 449 P.2d 656 (1969).  

It is not a taking of property without due process to deed property to state after a 
delinquent tax sale. Yates v. Hawkins, 46 N.M. 249, 126 P.2d 476 (1942).  

Door-to-door solicitation may be prohibited. - Frequent ringing of door bells of 
private residences by itinerant solicitors may in fact be a nuisance, and a local 
ordinance prohibiting such activity is not an unconstitutional taking of property. Green v. 
Town of Gallup, 46 N.M. 71, 120 P.2d 619 (1941).  

Corporate charter may be amended although character is changed. - Argument 
that a statute which attempted to change character of a legal entity from that of a 
corporation for the management of a community land grant to that of a domestic stock 
corporation was in violation of this section, in that it was an attempt by the legislature to 
divest the town of its vested rights without due process of law, was without merit since a 
state, through its police power, could make reasonable regulations of corporations, 
including alteration or amendment of corporate charters if that power had been duly 
reserved by the state, as was done in New Mexico. Westland Dev. Co. v. Saavedra, 80 
N.M. 615, 459 P.2d 141 (1969).  

Whatever is meant by "sale" and "conveyance" in 49-2-7 NMSA 1978, the section does 
not include the procedure enacted to change the character of the corporation itself. To 
hold otherwise would produce the absurd implication that a land grant corporation could 
have been converted into a domestic stock corporation by 49-2-7 NMSA 1978 even 
before the enactment of 49-2-18 NMSA 1978. It would also produce a rather 
unexplainable conflict between the two provisions. Therefore, due process was not 
denied for failure to follow 49-2-7 NMSA 1978, since 49-2-18 NMSA 1978 was 
applicable statute. Westland Dev. Co. v. Saavedra, 80 N.M. 615, 459 P.2d 141 (1969).  

Without providing for personal service or absentee voting. - Argument that 49-2-18 
NMSA 1978 lacks due process, because of its failure to require personal service or 
mailing of written notice of the meeting and its failure to provide for absentee voting, 
was without merit since there is no inherent right in a stockholder of a corporation to 
vote by proxy, and since reasonable notice and a fair opportunity are given to the 
"owners and proprietors" of the grant to attend the meeting at which the proposed 
corporation is considered. Westland Dev. Co. v. Saavedra, 80 N.M. 615, 459 P.2d 141 
(1969).  



 

 

As to vested rights, there are none in a particular remedy or procedure. Gray v. 
Armijo, 70 N.M. 245, 372 P.2d 821 (1962).  

Service of process statute may be applied retroactively. - Service of process statute 
is procedural in nature, and retrospective application does not affect substantial rights in 
violation of the constitution. Gray v. Armijo, 70 N.M. 245, 372 P.2d 821 (1962).  

Erroneous decision does not alone violate due process. - State cannot be deemed 
to have violated due process simply because one of its courts, while acting within its 
jurisdiction, has made an erroneous decision. State v. Orfanakis, 22 N.M. 107, 159 P. 
674 (1916).  

But all affected by decree must have notice and hearing. - Due process requires 
that all who may be bound or affected by a decree are entitled to notice and hearing, so 
that they may have their day in court. State ex rel. Reynolds v. Lewis, 84 N.M. 768, 508 
P.2d 577 (1973); State ex rel. Reynolds v. Allman, 78 N.M. 1, 427 P.2d 886 (1967); City 
of Albuquerque v. Reynolds, 71 N.M. 428, 379 P.2d 73 (1963).  

Lack of notice or hearing denies due process. - Court denied attorney due process 
of law by entering the judgment of contempt 26 days after the events involved, without 
notice or hearing. Wollen v. State, 86 N.M. 1, 518 P.2d 960 (1974).  

Under former juvenile code father ordered to attend daughter's delinquency hearing as 
a witness was denied due process when he was ordered at that hearing to pay support, 
since he had neither been advised that a judgment might be rendered against him, nor 
given opportunity to be heard. In re Downs, 82 N.M. 319, 481 P.2d 107 (1971).  

The right to enjoin a party from seeking equitable relief in another court may be 
exercised in a proper case by a court having jurisdiction in order that its processes not 
be frustrated and to give complete relief, but it was error for the court in the instant case, 
without application or hearing, to restrain the appellant from proceeding in any other 
action in any other court as he may be advised under the circumstances disclosed by 
the record. Porter v. Robert Porter & Sons, 68 N.M. 97, 359 P.2d 134 (1961) (not 
deciding whether any other circumstances would make injunction proper).  

A proposed plan of distribution of community grant land disclosed a pronounced 
absence of primary and elemental concepts of due process and equal protection of the 
laws, in violation of constitutional guaranties existing in favor of owners of the beneficial 
interest in the common lands of the grant, where no appearance was entered by anyone 
representing absent "heirs," there was no authorization of the published notice nor 
compliance with the Rules of Civil Procedure as to publication and no provision was 
made for determining who were the true owners or their "heirs." Armijo v. Town of 
Atrisco, 62 N.M. 440, 312 P.2d 91 (1957).  

Failure to give notice pursuant to Rule 55(b), N.M.R. Civ. P., (see now Rule 1-055 B 
SCRA 1986) providing for entry of a default judgment, coupled with the giving of a 



 

 

default judgment without hearing or notice of hearing, when matters stood at issue, 
constitutes a violation of the due process clause of this section. Adams & McGahey v. 
Neill, 58 N.M. 782, 276 P.2d 913 (1954).  

Including person affected by class action. - Due process under both state and 
federal constitutions requires that a person affected by a class action be given notice of 
the action, and the absence of such notice requires a dismissal of the complaint. 
Eastham v. Public Employees' Retirement Ass'n Bd., 89 N.M. 399, 553 P.2d 679 
(1976).  

Since liberty or property may not be taken unfairly. - Under due process every 
citizen is guaranteed that his liberty or property will not be taken from him unfairly. It 
also insures that he will be informed of any claim against him and will have a chance to 
present his side of the case. In re Downs, 82 N.M. 319, 481 P.2d 107 (1971).  

Imposition of sanctions for failure to comply with discovery orders. - Where a 
party has been warned that failure to comply with the court's discovery orders may 
result in the imposition of sanctions under Rule 1-037B, N.M.R. Civ. P., and where the 
court, pursuant to Rule 1-043C, N.M.R. Civ. P., has determined that an evidentiary 
hearing under the circumstances is not necessary before ruling on a motion to impose 
sanctions, the imposition of such sanctions does not amount to a denial of due process. 
United Nuclear Corp. v. General Atomic Co., 96 N.M. 155, 629 P.2d 231 (1980), appeal 
dismissed, 451 U.S. 901, 101 S. Ct. 1966, 68 L. Ed. 2d 289 (1981).  

It is only where the sanction invoked is more stern than reasonably necessary, so as to 
rise to the level of a reprisal, that a denial of due process results. United Nuclear Corp. 
v. General Atomic Co., 96 N.M. 155, 629 P.2d 231 (1980), appeal dismissed, 451 U.S. 
901, 101 S. Ct. 1966, 68 L. Ed. 2d 289 (1981).  

Opportunity to present proof on motion to reopen water rights adjudication is 
necessary. - Unless it can be said that appellants had an opportunity to present proof 
and failed to do so, or that their motions to reopen the adjudication of their water rights 
showed a lack of any possible merit on its face, there can be no question that hearing 
and overruling appellants' motions does not amount to a complete determination of the 
issues between the parties so as to satisfy the requirements of due process. State ex 
rel. Reynolds v. Lewis, 84 N.M. 768, 508 P.2d 577 (1973); State v. Allman, 78 N.M. 1, 
427 P.2d 886 (1967).  

Lack of notice of default judgment. - A district court is not required by Rule 1-055(B), 
or by due process of law to set aside for lack of notice default judgments entered 
against a defendant who failed to appear in the action after being personally served with 
process. Rodriguez v. Conant, 105 N.M. 746, 737 P.2d 527 (1987).  

Notice of damages hearing. - Having failed to appear and to put matters in issue, 
defendant was not entitled to notice of the damages hearing on constitutional grounds. 
Rodriguez v. Conant, 105 N.M. 746, 737 P.2d 527 (1987).  



 

 

Notice to parties affected by tax sale. - Due process requires that the state must 
provide notice of sale to parties whose interest in property would be affected by a tax 
sale, as long as that information is reasonably ascertainable. Brown v. Greig, 106 N.M. 
202, 740 P.2d 1186 (Ct. App. 1987).  

Where county tax officials and the property tax division were placed on notice that 
notices to a taxpayer were returned as undeliverable, but they did not check the estate 
tax records on file in the division's office, which would have indicated that the taxpayer 
had died and that a personal representative of the decedent's estate had been 
appointed, along with sufficient information whereby the name and address of the 
representative was readily ascertainable, the failure of the division to notify the 
representative invalidated the subsequent tax sale. Fulton v. Cornelius, 107 N.M. 362, 
758 P.2d 312 (Ct. App. 1988).  

Prejudgment taking of property without notice and hearing is unconstitutional. - 
Former New Mexico replevin statutes, insofar as they provided for a prejudgment taking 
of property without notice and hearing, were unconstitutional as a violation of the 
constitutional prohibition of taking property without due process of law. Montoya v. 
Blackhurst, 84 N.M. 91, 500 P.2d 176 (1972).  

As is modification of judgment not sought or consented to. - Notice and a fair 
hearing must be afforded both parties to meet the requirements of due process, and 
therefore a court cannot modify a judgment when neither party has sought such relief 
and the issue has not been implicitly or explicitly consented to by the parties. Where the 
husband did not seek a modification of alimony, and neither party consented to a 
modification, the trial court's improper modification of future alimony was reversible 
error. Corliss v. Corliss, 89 N.M. 235, 549 P.2d 1070 (1976).  

But seeking change of custody implicitly involves change of support. - The 
husband's action for a change of custody implicitly involved the consideration of future 
child support if a change of custody were made, and although it would have been better 
practice to plead for modification of child support when seeking a change of custody, 
failure to do so did not preclude consideration of the issue on due process grounds, 
since the questions of change of custody and child support are so inextricably related. 
Corliss v. Corliss, 89 N.M. 235, 549 P.2d 1070 (1976).  

There was no violation of due process at a change of custody hearing where the trial 
court first heard the husband's evidence regarding custody, including the testimony of 
the wife as a hostile witness, the wife's attorney extensively cross-examined the 
husband, and although the wife's attorney had waived his right to cross-examine the 
wife when she was called as a hostile witness by the husband, her testimony as to 
custody surfaced in her counterclaim for contempt; a full and fair opportunity to be heard 
was afforded both parties in this case. Corliss v. Corliss, 89 N.M. 235, 549 P.2d 1070 
(1976).  



 

 

Appointment of counsel not always required. - Due process does not require the 
appointment of counsel in every case where an indigent faces the possibility of 
imprisonment if found to be in civil contempt for failure to comply with an order of 
support. State ex rel. Department of Human Servs. v. Rael, 97 N.M. 640, 642 P.2d 1099 
(1982).  

State-created procedure cannot vitiate right of access to courts. - When a plaintiff 
is required to resort to a state-created procedure, the procedure must not vitiate his right 
of access to the courts. Jiron v. Mahlab, 99 N.M. 425, 659 P.2d 311 (1983).  

Administrative proceedings must conform to fundamental principles of justice 
and the requirements of due process of law; a litigant must be given a full opportunity to 
be heard with all rights related thereto. In re Miller, 88 N.M. 492, 542 P.2d 1182 (Ct. 
App.), cert. denied, 89 N.M. 5, 546 P.2d 70 (1975).  

The essence of justice is largely procedural. Procedural fairness and regularity are 
the indispensable essence of liberty. In re Miller, 88 N.M. 492, 542 P.2d 1182 (Ct. App.), 
cert. denied, 89 N.M. 5, 546 P.2d 70 (1975).  

Principles of fair and impartial tribunal apply to administrative proceedings as 
well as to trials; in fact, the rigidity of the requirement that the trier be impartial and 
unconcerned in the result applies more strictly to an administrative adjudication, where 
many of the customary safeguards affiliated with court proceedings have been relaxed 
in the interest of expedition and a supposed administrative efficiency. Reid v. New 
Mexico Bd. of Exmrs. in Optometry, 92 N.M. 414, 589 P.2d 198 (1979).  

And require at minimum that trier of fact be disinterested. - At a minimum, a fair 
and impartial tribunal requires that the trier of fact be disinterested and free from any 
form of bias or predisposition regarding the outcome of the case, and the inquiry is not 
whether he is actually biased or prejudiced but whether, in the natural course of events, 
there is an indication of a possible temptation to an average man sitting as a judge to try 
the case with bias for or against any issue presented to him. Reid v. New Mexico Bd. of 
Exmrs. in Optometry, 92 N.M. 414, 589 P.2d 198 (1979).  

Failure to disqualify biased trier of fact denies due process of law. Reid v. New 
Mexico Bd. of Exmrs. in Optometry, 92 N.M. 414, 589 P.2d 198 (1979).  

Any utilization of 61-1-7 NMSA 1978 which has the effect of allowing an administrative 
hearing, punitive in nature, to be conducted by a patently prejudiced tribunal must 
necessarily violate due process. Reid v. New Mexico Bd. of Exmrs. in Optometry, 92 
N.M. 414, 589 P.2d 198 (1979).  

Embodied in the term "procedural due process" is the opportunity to be heard 
and to present any defense. In re Miller, 88 N.M. 492, 542 P.2d 1182 (Ct. App.), cert. 
denied, 89 N.M. 5, 546 P.2d 70 (1975).  



 

 

And to present witnesses. - A notion of fairness is included within the concept of 
procedural due process, and accordingly in a hearing before an administrative agency, 
the agency must examine both sides of the controversy taking and weighing the 
evidence that is offered and finding facts based on a consideration of the evidence, in 
order to fairly protect the interests and rights of all who are involved; a refusal to allow 
witnesses to be called is a denial of procedural due process. In re Miller, 88 N.M. 492, 
542 P.2d 1182 (Ct. App.), cert. denied, 89 N.M. 5, 546 P.2d 70 (1975).  

Where by unlawfully excluding evidence and denying the right to discovery, the county 
valuation protests boards curtail taxpayers' right to be heard and to present any 
defense, and in so doing, they deprive appellants of their constitutionally guaranteed 
right to procedural due process, taxpayers are entitled to new hearings, at which 
evidence of valuation of comparable properties or other properties of the same class 
may be admissible in evidence and are to be weighed by the boards in arriving at their 
decisions. In re Miller, 88 N.M. 492, 542 P.2d 1182 (Ct. App.), cert. denied, 89 N.M. 5, 
546 P.2d 70 (1975).  

Published procedures must be followed. - By failing to comply with its own published 
procedures, specifically by failing to give reasons for the proposed change, the 
environmental planning commission deprived petitioner of notice and the opportunity to 
prepare an adequate defense to the proposed downzoning, and this was a denial of 
procedural due process. Miller v. City of Albuquerque, 89 N.M. 503, 554 P.2d 665 
(1976).  

The environmental planning commission deprived petitioner of his right to a meaningful 
and impartial decision-maker by hearing its own application without providing him with 
the protection of the procedural safeguards implicit in compliance with existing 
standards, and this was a denial of procedural due process. Miller v. City of 
Albuquerque, 89 N.M. 503, 554 P.2d 665 (1976).  

The city's environmental planning commission acted beyond its authority in initiating the 
zone change request, contrary to its own established procedures for accepting zone 
change applications, and as a consequence, denied petitioner, in violation of the 
requirements of due process, a meaningful and impartial hearing on his properly 
submitted zone change application; the same result is required even if the city planning 
department initiated the zone change application, since the planning department acted 
at the express direction of the planning commission, and, in any event, the application 
was made without the concurrence of any of the landowners whose interests were 
involved. Miller v. City of Albuquerque, 89 N.M. 503, 554 P.2d 665 (1976).  

Even though a landowner has no vested right in a particular zoning classification for his 
property and his property is subject to rezoning, he still has a right to rely on the 
requirement that anyone seeking to rezone his property to a more restrictive zoning 
must show that either there was a mistake in the original zoning or that a substantial 
change has occurred in the character of the neighborhood since the original zoning to 
such an extent that the reclassification or change ought to be made, and before a 



 

 

piecemeal zoning change is sought, these principles must be taken into account, 
particularly when the zoning change of a piece of property is sought by the zoning 
authority instead of by the owner of the property affected. Miller v. City of Albuquerque, 
89 N.M. 503, 554 P.2d 665 (1976).  

Notice and hearing must be provided. - Laws relating to community ditches (Laws 
1915 §§ 5739 to 5743) were unconstitutional in that they made no provision for notice to 
owner of meeting of appraisers for purpose of fixing damages, nor for opportunity to be 
heard thereon. Janes v. West Puerto de Luna Community Ditch, 23 N.M. 495, 169 P. 
309 (1917).  

But statute may give adequate constructive notice. - A statute (Laws 1913, ch. 84, § 
13) which fixed the time at which the state board of equalization should meet and which 
gave it power to increase or decrease values without giving actual notice to the persons 
affected thereby was constructive notice of legal or lawful action taken. W.S. Land & 
Cattle Co. v. McBridge, 28 N.M. 437, 214 P. 576 (1923).  

And nonparticipation by commissioner does not violate due process. - If an order 
of the corporation commission is reasonable and based upon evidence adduced at 
public hearing, there is little merit to contention that the utility affected by the order has 
been deprived of due process of law because of nonparticipation of any member of the 
commission at the hearing proper. 1951-52 Op. Att'y Gen. No. 5473.  

Temporary restraint of apparently dangerous and insane person is proper. - 
Temporary restraint of an apparently insane person, without legal process, prior to 
institution of proceedings to determine his mental condition, is not improper if his being 
at large appears dangerous to himself or others. Ex parte Romero, 51 N.M. 201, 181 
P.2d 811 (1947).  

But statute requiring or authorizing detention may violate due process. - Statute 
which provided that a person received at a hospital for voluntary commitment because 
of some mental disorder shall be held for not more than 10 days after he gives notice in 
writing of his desire to leave (Laws 1939, ch. 43, § 1, now repealed) violated due 
process, as did provision that a person may be committed for up to 30 days on the 
certificate of a physician (Laws 1939, ch. 44, § 2, impliedly repealed by Laws 1941, ch. 
75, § 3). Ex parte Romero, 51 N.M. 201, 181 P.2d 811 (1947).  

Effective treatment, not just custodial care, must be furnished. - Mental illness is 
not a crime, and thus patients must be afforded some type of effective treatment since 
their liberty is abridged; mere custodial care is not sufficient. In re Valdez, 88 N.M. 338, 
540 P.2d 818 (1975).  

Some rights in criminal cases apply to civil commitments. - The civil commitment 
process, though technically a civil proceeding, has elements of both criminal and civil 
proceedings, a hybrid procedure, with some of the rights guaranteed to criminal 
defendants applicable to defendants in commitment hearings; thus, compliance with the 



 

 

due process requirements, as far as the burden of proof in commitment proceedings for 
the mentally ill is concerned, is mandated. In re Valdez, 88 N.M. 338, 540 P.2d 818 
(1975).  

So preponderance of evidence standard is unacceptable. - A preponderance of the 
evidence is definitely constitutionally unacceptable for civil commitment hearings, in 
view of the fact that fundamental liberties of the patient are so often at stake. In re 
Valdez, 88 N.M. 338, 540 P.2d 818 (1975).  

But clear and convincing proof, not beyond reasonable doubt, suffices. - In the 
civil commitment situation the interests of the state are pitted against restrictions on the 
liberty of the individual, in considering whether there exists sufficient state interests to 
counterbalance the loss of individual liberty; the language of former 34-2-5, 1953 
Comp., indicated that the aim of the state is to first protect society from the mentally ill, a 
manifestation of the state's police power, and also protect the mentally ill from 
themselves, while at the same time providing care and treatment, as parens patriae. 
The state's interests are sufficient and the realities of treatment, though not ideal, are 
adequate to justify subjecting individuals to possible commitment based on a "clear and 
convincing" standard of proof. In re Valdez, 88 N.M. 338, 540 P.2d 818 (1975). See 43-
1-2 NMSA 1978 et seq.  

Although the highest standard of proof would be desirable, in the civil commitment 
process, proof beyond a reasonable doubt is too stringent a standard to be applied; 
proof that is clear, cogent and convicing is the highest standard of proof possible at the 
current state of the medical arts. For evidence to be clear and convincing, it must 
instantly tilt the scales in the affirmative when weighed against the evidence in 
opposition and the fact finder's mind is left with an abiding conviction that the evidence 
is true. In re Valdez, 88 N.M. 338, 540 P.2d 818 (1975).  

Constitutional regulations and legislation. - Where the former health and social 
services department determined that plaintiff's household was ineligible for food stamps, 
on the grounds that his "net food stamp income" exceeded the maximum allowable and 
in computing plaintiff's income the department took into account certain disability 
insurance benefits which were being paid by the insurer directly to a finance company 
with whom plaintiff had two loans in accordance with a department regulation defining 
income to include payments made on behalf of the household by another, it was held 
that this regulation, as applied, did not deprive plaintiff of due process of law. Huerta v. 
Health & Social Servs. Dep't, 86 N.M. 480, 525 P.2d 407 (Ct. App. 1974).  

The Horse Racing Act, Chapter 60, Article 1 NMSA 1978, and the regulations issued 
thereunder allowing suspension of a licensed jockey prior to a hearing provide 
constitutionally adequate due process of law. State Racing Comm'n v. McManus, 82 
N.M. 108, 476 P.2d 767 (1970).  

Laws 1939, ch. 197, denying an unlicensed contractor redress in the courts of the state 
for the collection of compensation due under contract, did not contravene the due 



 

 

process clause or deny equal protection of law as guaranteed by this section. Fischer v. 
Rakagis, 59 N.M. 463, 286 P.2d 312 (1955). See 60-13-30 NMSA 1978.  

Laws 1931, ch. 131, § 1 (72-12-1 NMSA 1978), which declares ownership of 
underground waters to be in the public, does not violate N.M. Const., art. II, §§ 18 and 
20, because patents from the United States issued after 1866, and particularly those 
issued after Desert Land Act of 1877, conveyed no interest in, or right to, the use of 
surface or underlying water with which lands could be irrigated, except such portions 
thereof as were used to reclaim the particular land applied for under the act. State ex 
rel. Bliss v. Dority, 55 N.M. 12, 225 P.2d 1007 (1950), appeal dismissed, 341 U.S. 924, 
71 S. Ct. 798, 95 L. Ed. 1356 (1951).  

Tax upon gasoline and motor fuel, authorized under portion of repealed Municipal Code 
(Laws 1947, ch. 122) to pay for special street improvement bonds, was not a taking 
without due process or a denial of equal protection of the laws. Stone v. City of Hobbs, 
54 N.M. 237, 220 P.2d 704 (1950).  

Former 2% privilege tax (1937 amendment to 59-26-31 NMSA 1978) from which certain 
qualified benefit societies were exempted did not violate the due process and equal 
protection clauses of this section. Sovereign Camp, W.O.W. v. Casados, 21 F. Supp. 
989 (D.N.M.), aff'd, 305 U.S. 558, 59 S. Ct. 79, 83 L. Ed. 352 (1938).  

Laws 1937, ch. 168 (former 13-3-1 to 13-3-5 NMSA 1978), which was commonly 
referred to as the Public Printing Bill, was constitutional. 1937-38 Op. Att'y Gen. 136.  

The clause of the Workmen's Compensation Act, 52-1-54 NMSA 1978, making 
provision for allowance of reasonable attorney's fees, is not unconstitutional as 
repugnant to the due process and equal protection clauses of the federal constitution or 
this section. New Mexico State Hwy. Dep't v. Bible, 38 N.M. 372, 34 P.2d 295 (1934).  

Laws 1933, ch. 184 (38-3-9, 38-3-10 NMSA 1978), as to disqualification of judges, does 
not deny due process of law or violate this provision. State ex rel. Hannah v. Armijo, 38 
N.M. 73, 28 P.2d 511 (1933).  

Sections 73-14-1 to 73-17-24 NMSA 1978, relating to conservancy districts, do not 
violate the due process clause of this section. Gutierrez v. Middle Rio Grande 
Conservancy Dist., 34 N.M. 346, 282 P. 1, 70 A.L.R. 1261 (1929), cert. denied, 280 
U.S. 610, 50 S. Ct. 158, 74 L. Ed. 653 (1930).  

Laws 1903, ch. 42 (now repealed), the Provisional Order Improvement Law for the 
paving of streets and alleys, as amended, did not violate the due process clause of this 
section. Hodges v. City of Roswell, 31 N.M. 384, 247 P. 310 (1926).  

Section 36-1-22 NMSA 1978, permitting attorney general and district attorneys to 
compromise civil actions in which state or county is party, does not violate the due 



 

 

process and equal protection clauses of this section. State v. State Inv. Co., 30 N.M. 
491, 239 P. 741 (1925) (tax suits).  

Laws relating to abatement of wasteful artesian wells as nuisances (Laws 1915, §§ 265 
to 268) did not violate the due process clause of this section. Eccles v. Ditto, 23 N.M. 
235, 167 P. 726, 1918B L.R.A. 126 (1917). See 72-13-7 NMSA 1978.  

Unconstitutional legislation. - The portion of the 1972 general appropriation act, Laws 
1972, ch. 98, § 4 K, providing that no person who was classified as a "nonresident" for 
tuition purposes upon his initial enrollment in a public institution of higher education in 
the state could have his status changed to that of a "resident" for tuition purposes 
unless he had maintained domicile in the state for a period of not less than one year 
during which entire period he had not been enrolled, for as many as six hours, in any 
quarter or semester, as a student in any such institution, was unreasonable, arbitrary 
and violated the due process and equal protection clauses of the fourteenth amendment 
to the federal constitution and of this section. Robertson v. Regents of Univ. of N.M. 350 
F. Supp. 100 (D.N.M. 1972).  

Section 40-4-33, 1953 Comp. (now repealed), concerning seizure and sale as estrays of 
calves or colts confined apart from their mothers and of confined freshly branded 
animals, was, prior to its amendment by Laws 1919, ch. 52, § 1, unconstitutional as 
authorizing the taking of private property without due process. Lacey v. Lemmons, 22 
N.M. 54, 159 P. 949, 1917A L.R.A. 1185 (1916).  

Ordinance banning Pit Bulls. - Village ordinance banning possession of American Pit 
Bull Terriers was reasonably related to protecting the health and safety of the residents 
of the village; thus, the ordinance did not violate substantive due process. Garcia v. 
Village of Tijeras, 108 N.M. 116, 767 P.2d 355 (Ct. App. 1988).  

Village ordinance banning American Pit Bull Terriers, being a proper exercise of the 
village's police power was not a deprivation of property without due process even 
though it allowed for the destruction of private property. Garcia v. Village of Tijeras, 108 
N.M. 116, 767 P.2d 355 (Ct. App. 1988).  

B. CRIMINAL CASES.  

Courts have power and duty to provide fair trial. - The courts of general jurisdiction 
have the inherent power to do whatever may be done under the general principles of 
jurisprudence to insure to the citizen a fair trial, whenever his life, liberty, property or 
character is at stake. The possession of such power involves its exercise as a duty 
whenever public or private interests require. State v. Valdez, 83 N.M. 632, 495 P.2d 
1079 (Ct. App.), aff'd, 83 N.M. 720, 497 P.2d 231, cert. denied, 409 U.S. 1077, 93 S. Ct. 
694, 34 L. Ed. 2d 666 (1972).  

Mere conclusion that due process was denied is not sufficient basis for relief. 
State v. Crouch, 77 N.M. 657, 427 P.2d 19 (1967).  



 

 

There must be showing of prejudice. - Where claims of deprivation of due process 
are asserted, there must be a showing of prejudice. Deats v. State, 80 N.M. 77, 451 
P.2d 981 (1969).  

Or injury. - Not only must there be shown an abuse of discretion, but it must also have 
been to the injury of the defendant. State v. Nieto, 78 N.M. 155, 429 P.2d 353 (1967).  

Or impairment of rights. - A violation of due process can be urged only by those who 
can show an impairment of their rights in the application of the statute to them. State v. 
Hines, 78 N.M. 471, 432 P.2d 827 (1967).  

If total result is fair, constitutional right has not been invaded. - In determining 
whether the deprivation of constitutional rights amounts to a denial of due process, the 
inquiry on habeas corpus is directed to a review of the entire proceedings, and if the 
total result was the granting to accused of a fair and deliberate trial, then no 
constitutional right has been invaded and the proceedings will not be disturbed. 
Johnson v. Cox, 72 N.M. 55, 380 P.2d 199, cert. denied, 375 U.S. 855, 84 S. Ct. 117, 
11 L. Ed. 2d 82 (1963).  

Nonenforcement of an inapplicable statute does not violate any right of defendant 
under the concept of due process. Defendant must show how he has been denied due 
process. State v. Lujan, 79 N.M. 525, 445 P.2d 749 (Ct. App. 1968).  

And denial of a naked constitutional right does not invalidate all subsequent 
proceedings. State v. Selgado, 78 N.M. 165, 429 P.2d 363 (1967).  

But unfairness at first trial is not cured by fair de novo trial. - If two trials are 
afforded a defendant, then due process requires that fairness and impartiality exist at 
both trials, and unfairness or partiality at the first trial is not cured if the second de novo 
trial is fair and impartial. Tsiosdia v. Rainaldi, 89 N.M. 70, 547 P.2d 553 (1976).  

Only constitutionality of statute under which convicted may be challenged. - 
Where defendant was convicted of violating 30-22-25 NMSA 1978, which is a lesser 
included offense of 30-22-23 NMSA 1978, which was charged in the indictment, his 
rights under the latter statute were not at issue, and he had no standing to challenge its 
constitutionality. State v. Bojorquez, 88 N.M. 154, 538 P.2d 796 (Ct. App.), cert. denied, 
88 N.M. 318, 540 P.2d 248 (1975).  

If conviction was of lower crime, vagueness in distinguishing higher crime not 
considered. - Defendant's claims that definitional distinctions which go to the difference 
between first and second degree criminal sexual penetration are unconstitutionally 
vague were not considered by the court of appeals when defendant was convicted of 
second degree criminal sexual penetration. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 
(Ct. App. 1976).  



 

 

Due process of law does not prohibit classification for legislative purposes. State v. 
Thompson, 57 N.M. 459, 260 P.2d 370 (1953) (statute providing penalty for act but 
excepting railroad employees upheld).  

But too vague statute violates due process. - The vagueness doctrine is based on 
notice and applies when a potential actor is exposed to criminal sanctions without a fair 
warning as to the nature of the proscribed activity, and therefore a statute violates due 
process if it is so vague that persons of common intelligence must necessarily guess at 
its meaning. State v. Najera, 89 N.M. 522, 554 P.2d 983 (Ct. App. 1976).  

Any statute which forbids or requires the doing of an act in terms so vague that men of 
common intelligence must necessarily guess at its meaning and differ as to its 
application violates due process. State v. Silva, 86 N.M. 543, 525 P.2d 903 (Ct. App.), 
cert. denied, 86 N.M. 528, 525 P.2d 888 (1974); State v. Orzen, 83 N.M. 458, 493 P.2d 
768 (Ct. App. 1972); State v. Ferris, 80 N.M. 663, 459 P.2d 462 (Ct. App. 1969); State 
v. Segotta, 100 N.M. 498, 672 P.2d 1129 (1983).  

A reasonable degree of certainty in a criminal statute is an essential of due 
process of law, and a statute which either forbids or requires the doing of an act in 
terms so vague that men of common intelligence must necessarily guess at its meaning 
and differ as to its application violates the first essential of due process of law. State v. 
Minns, 80 N.M. 269, 454 P.2d 355 (Ct. App.), cert. denied, 80 N.M. 234, 453 P.2d 597 
(1969); State v. Carr, 95 N.M. 755, 626 P.2d 292 (Ct. App.), cert. denied, 95 N.M. 669, 
625 P.2d 1186, 454 U.S. 853, 102 S. Ct. 298, 70 L. Ed. 2d 145 (1981).  

Act constituting offense should be defined with certainty. - A penal statute should 
define the act necessary to constitute an offense with such certainty that a person who 
violates it must know that his act is criminal when he does it. State v. Carr, 95 N.M. 755, 
626 P.2d 292 (Ct. App.), cert. denied, 95 N.M. 669, 625 P.2d 1186, 454 U.S. 853, 102 
S. Ct. 298, 70 L. Ed. 2d 145 (1981).  

Whole statute must be considered. - In determining the question of vagueness, the 
court will consider a statute as a whole. State v. Najera, 89 N.M. 522, 554 P.2d 983 (Ct. 
App. 1976); State v. Orzen, 83 N.M. 458, 493 P.2d 768 (Ct. App. 1972); State v. Ferris, 
80 N.M. 663, 459 P.2d 462 (Ct. App. 1969).  

Phrase "use of force or coercion" is not unconstitutionally vague. - The language 
in 30-9-11 NMSA 1978, "perpetrated by the use of force or coercion," is not 
unconstitutionally vague, since the crime is defined in terms of a result that defendant 
causes, and if a defendant causes such a result by the use of force or coercion, force or 
coercion was the method which caused the result, that is, the crime. State v. Jiminez, 
89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).  

Nor is determining degree of crime by amount of harm to victim. - Determining the 
degree of a crime by the amount of the harm done to the victim does not make the 



 

 

statute unconstitutionally vague. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 
1976).  

Criminal sexual penetration could be committed by the use of force or coercion without 
the victim suffering personal injury as a result thereof, and the distinction between 
second and third degree criminal sexual penetration based on personal injury to the 
victim is not void for vagueness as a matter of law. State v. Jiminez, 89 N.M. 652, 556 
P.2d 60 (Ct. App. 1976).  

Legislation held too vague. - Portion of city vagrancy ordinance proscribing either 
loitering in, about or on any street, land, avenue, alley, any other public way, public 
place, at any public gathering or assembly or in or about any store, shop or business or 
commercial establishment, or on any private property or place without lawful business 
there; or loitering about or on any public, private or parochial school, college, seminary 
grounds or buildings, either on foot or in or on any vehicle, without lawful business 
there, was unconstitutional upon its face for vagueness and overbreadth, because it 
condemned acts as criminal to which no reasonable person would attribute wrongdoing 
or misconduct. Balizer v. Shaver, 82 N.M. 347, 481 P.2d 709 (Ct. App. 1971).  

The provisions of 30-36-5 NMSA 1978, concerning the "totaling" of amounts of 
worthless checks, are so vague that they offend due process and are void. Not all of the 
section, however, is unconstitutional. Only the "totaling" provisions are void, and those 
provisions are severable. Severing the "totaling" provisions from the section leaves the 
remaining portion of that section consistent with 30-36-4 NMSA 1978, which makes an 
offense out of each worthless check issued. Where defendant was convicted of issuing 
four worthless checks, he could have been sentenced for each offense under the 
remaining portion of 30-36-5 NMSA 1978. Therefore, the trial court erred in dismissing 
the information. State v. Ferris, 80 N.M. 663, 459 P.2d 462 (Ct. App. 1969).  

The term "lewdness" in 40-34-15, 1953 Comp., now repealed, if dissociated from 
"assignation or prostitution," would be too vague and indefinite to comply with the due 
process of law requirements. State ex rel. Murphy v. Morley, 63 N.M. 267, 317 P.2d 317 
(1957) (holding term not intended to be dissociated).  

Legislation held not too vague. - Section 30-6-2 NMSA 1978, making the 
abandonment of a dependent a criminal offense, is not unconstitutionally vague and 
does not violate due process, as the statute contains no requirement that affirmative 
action be taken to obtain public welfare benefits. State v. Villalpando, 86 N.M. 193, 521 
P.2d 1034 (Ct. App.), cert. denied, 86 N.M. 189, 521 P.2d 1030 (1974).  

Section 30-20-13C NMSA 1978, prior to the 1975 amendment thereof, allowed control 
of campus disturbances in terms marked by flexibility and reasonable breadth, rather 
than meticulous specificity, and was not void for vagueness. State v. Silva, 86 N.M. 543, 
525 P.2d 903 (Ct. App.), cert. denied, 86 N.M. 528, 525 P.2d 888 (1974).  



 

 

The term "constructive transfer" in the definition of "deliver" in the Controlled 
Substances Act, 30-31-2 G NMSA 1978, is not void under the due process clause on 
the grounds of vagueness. State v. McHorse, 85 N.M. 753, 517 P.2d 75 (Ct. App. 
1973).  

Defendant's argument as to unconstitutional vagueness of 30-31-23 B NMSA 1978 
which makes possession of more than eight ounces of marijuana in the forms set out by 
statute a felony, was not well taken, since the language of definitional section 30-31-2 O 
NMSA 1978, coupled with 30-31-23 B(3) NMSA 1978, is not so indefinite that men of 
common intelligence have to guess at its meaning and scope. State v. Olive, 85 N.M. 
664, 515 P.2d 668 (Ct. App.), cert. denied, 85 N.M. 639, 515 P.2d 643 (1973).  

Sections 30-19-3F and 30-19-4 B NMSA 1978 are not void for vagueness because they 
provide different punishment for the same act, since the two statutes do not relate to the 
same activity. Section 30-19-3 F NMSA 1978 requires a positive act by an accused 
relating to commercial gambling, while 30-19-4 B NMSA 1978 connotes mere passive 
acquiescence in permitting a gambling device to be set up for use for the purpose of 
gambling in a place under his control. State v. Marchiondo, 85 N.M. 627, 515 P.2d 146 
(Ct. App.), cert. denied, 85 N.M. 639, 515 P.2d 643 (1973).  

Defendant's contention that the words "held to service against the victim's will" in 30-4-1 
NMSA 1978 have no general meaning which the public can comprehend was not 
supported by argument or authority and cannot find support in reason, and therefore the 
statute is not so vague as to violate due process. State v. Aguirre, 84 N.M. 376, 503 
P.2d 1154 (1972).  

Section 30-16-32 NMSA 1978 is not unconstitutionally vague, the language "signs the 
name of another" (which defendant argued is vague and ambiguous because it can 
reasonably be interpreted in two distinct ways) has but one meaning, and that is that 
"another" means "other than oneself." State v. Sweat, 84 N.M. 416, 504 P.2d 24 (Ct. 
App. 1972).  

Former 40A-9-9, 1953 Comp., defining sexual assault as the indecent handling of or 
indecent exposure in the presence of a person under the age of 16, when considered in 
light of statute as a whole, was sufficiently precise to meet due process standards. State 
v. Minns, 80 N.M. 269, 454 P.2d 355 (Ct. App.), cert. denied, 80 N.M. 234, 453 P.2d 
597 (1969).  

Since criminal intent is construed to be a necessary element of crime of possession of 
burglary tools, Laws 1925, ch. 63, § 1, was not void for indefiniteness and uncertainty 
under the constitution. State v. Lawson, 59 N.M. 482, 286 P.2d 1076 (1955). See 30-16-
5 NMSA 1978.  

Section 30-16-5 NMSA 1978, as to possession of burglary tools, gives notice that one is 
exposed to criminal sanctions if one: (1) possesses an instrument or device, (2) the 
instrument or device is designed or commonly used to commit burglary, and (3) the 



 

 

instrument or device is possessed under circumstances evincing an intent to use the 
instrument or device in committing burglary, and thus the statute is not void for 
vagueness, since it gives fair warning that possession of the type of instrument 
described in the statute, and under the circumstances described in the statute, is a 
crime. State v. Najera, 89 N.M. 522, 554 P.2d 983 (Ct. App. 1976).  

Neither 30-9-11 nor 30-9-13 NMSA 1978 is unconstitutionally vague or overbroad, nor 
do the statutes encourage arbitrary or discriminatory prosecution. State v. Pierce, 110 
N.M. 76, 792 P.2d 408 (1990).  

Implied consent to sobriety test is constitutional. - Implied Consent Law (see 66-8-
105 to 66-8-112 NMSA 1978), framed upon the premise that when a person obtains a 
license to operate a motor vehicle, he impliedly consents to the sobriety test, violates 
neither due process nor equal protection. Commissioner of Motor Vehicles v. McCain, 
84 N.M. 657, 506 P.2d 1204 (1973).  

But abortion statute violates due process in part. - Portions of abortion statute, 30-
5-1 NMSA 1978, which define "justified medical termination" (30-5-3 NMSA 1978 
proscribes terminations that are not "justified medical terminations") as only existing 
where physician uses acceptable medical procedures in accredited hospitals upon 
certification by special hospital board that either continuation of pregnancy would result 
in death or grave injury to mother, child is likely to have grave physical or mental defects 
or pregnancy has resulted from rape or incest, are unconstitutional as violative of due 
process by virtue of holdings in Doe v. Bolton, 410 U.S. 179, 93 S. Ct. 739, 35 L. Ed. 2d 
201, rehearing denied, 410 U.S. 959, 93 S. Ct. 1410, 35 L. Ed. 2d 694 (1973), and Roe 
v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147, rehearing denied, 410 U.S. 959 
93 S. Ct. 1410, 35 L. Ed. 2d 694 (1973). State v. Strance, 84 N.M. 670, 506 P.2d 1217 
(Ct. App. 1973).  

Return to state without warrant or waiver of extradition does not deny due 
process. - Defendants were not denied due process of law by their arrest in Arizona 
and return to New Mexico without warrant or waiver of extradition. The power of a court 
to try a person for a crime is not impaired by the manner with which he is brought within 
the court's jurisdiction. State v. Millican, 84 N.M. 256, 501 P.2d 1076 (Ct. App. 1972).  

And valid arrest brings defendant properly before court. - Where appellant was 
arrested by drugstore owner who apprehended appellant outside his store in early 
morning, then appellant was properly arrested without warrant on probable cause, and 
appellant was properly before the justice of the peace (now magistrate) regardless of 
validity of final complaint of the store owner. State v. Hudson, 78 N.M. 228, 430 P.2d 
386 (1967).  

Evidence will be excluded for unfair conduct of police. - Where police conduct 
offends standards of fundamental fairness under the due process clause, the evidence 
is excluded. State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976).  



 

 

But not evidence from search incident to lawful arrest. - The trial court properly 
denied defendant's motion to suppress evidence seized from his person, where 
defendant was arrested for public drunkenness (prior to repeal of the offense of 
drunkenness), and the police officer searched defendant finding a marijuana cigarette 
and a glasses case which contained heroin, since the full search of the person of the 
suspect made incident to a lawful custodial arrest does not violate the constitution, and 
having authority to search for the glasses case, the right to open it naturally followed. 
State v. Barela, 88 N.M. 446, 541 P.2d 435 (Ct. App. 1975).  

There is no right to warning concerning consequences of refusing blood test. - 
Miranda-type warnings are necessary only in situations of either testimonial or 
communicative evidence, and New Mexico has consistently excluded physical evidence 
from the scope of the protection. It follows that an accused has no constitutional right to 
a warning concerning the consequences of refusing a blood test. State v. Myers, 88 
N.M. 16, 536 P.2d 280 (Ct. App. 1975).  

And failure to give warnings is not prejudicial if statement is not made. - Failure of 
the police to advise the petitioner of his right to counsel or of his right to remain silent 
prior to their interrogation of him has not been shown to have prejudiced him at the trial 
where no statement was in fact made nor was any testimony offered at the trial 
concerning any statement asserted to have been made by him and there is nothing 
showing that the officers may have obtained evidence of any nature as a result of 
petitioner's statements. State v. Selgado, 78 N.M. 165, 429 P.2d 363 (1967).  

Admitting statement on form containing warnings is not prejudicial. - Where 
petitioner had no attorney when the statement was given and claims that he had not 
been advised that he did not have to make any statement at all, and that if he did make 
a statement, it could be used against him in a trial, no prejudice is shown where it was 
typed on the form that he did not have to make any statement and a codefendant who 
was at the time represented by counsel also gave a statement which was admitted in 
evidence by the trial court after a foundation as to its voluntary character had been ruled 
on by the judge. Pece v. Cox, 74 N.M. 591, 396 P.2d 422 (1964).  

But statements induced by promise not kept invalidate proceedings. - When after 
petitioners gave statements to police upon reliance of a police detective, who after 
consultation with an assistant district attorney represented to the petitioners that if they 
would give the signed statements to the police department setting forth the nature and 
extent of their involvement, knowledge and other activities in connection with the murder 
of decedent, they would not be charged with the murder if they did not actually kill her, if 
petitioners were charged with murder, such a proceeding was invalid as it denied 
defendants due process of law. State ex rel. Plant v. Sceresse, 84 N.M. 312, 502 P.2d 
1002 (1972).  

And confession not shown voluntary may not be used for impeachment. - 
Admission of evidence of prior confession to impeach a defendant represents a denial 
of due process where voluntariness of such confession has not been shown and 



 

 

defendant denies or claims inability to recall the statement. State v. Turnbow, 67 N.M. 
241, 354 P.2d 533, 89 A.L.R.2d 461 (1960).  

Minority alone is not enough to require a conclusion that confessions are 
involuntary and inadmissible, but rather the age of the defendants is a factor to be 
considered when appraising the character of the confessions as voluntary or not. State 
v. Ortega, 77 N.M. 7, 419 P.2d 219 (1966).  

And failure to advise of juvenile rights with other warnings does not taint 
confessions. - Where juveniles were advised of their rights guaranteed in criminal 
proceedings without any qualifications concerning age or representations with regard to 
rights to be treated as juveniles, if any illegality was present because the confessions 
were taken while the defendants were technically in the custody of the juvenile court, 
such fact did not taint the confessions to such an extent as to make them involuntary or 
to make their use "fundamentally unfair." State v. Ortega, 77 N.M. 7, 419 P.2d 219 
(1966).  

Nor does failure to notify parents or provide counsel immediately to drunk 
juveniles. - That the parents of juvenile defendants were not advised of the juveniles' 
arrest, nor were the defendants immediately turned over to the juvenile authorities or 
provided legal counsel, and, furthermore, evidence of defendant's drinking and general 
physical conditions at the time of arrest did not necessitate a conclusion that 
defendant's confession was obtained by a denial of due process. State v. Ortega, 77 
N.M. 7, 419 P.2d 219 (1966).  

Admitting evidence of suggestive identification denies due process. - The manner 
of an extra-judicial identification affects the admissibility of identification evidence at 
trial. If the extra-judicial identification, such as a lineup, was unnecessarily suggestive 
and conducive to irreparable mistaken identification, a defendant would be denied due 
process if evidence concerning such an extra-judicial identification was admitted at his 
trial. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 506, 
469 P.2d 151 (1970).  

All circumstances must be considered. - A claimed violation of due process of law in 
the conduct of a confrontation depends on the totality of the circumstances surrounding 
it. The fairness of the lineup requires consideration of the totality of the circumstances. 
State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 506, 469 
P.2d 151 (1970).  

And evidentiary hearing on fairness held. - Where there is an issue as to an "illegal 
taint," the issue is to be resolved by a consideration of the totality of the circumstances 
surrounding the out-of-court identification. This requires an evidentiary hearing. State v. 
Turner, 81 N.M. 571, 469 P.2d 720 (Ct. App. 1970).  

Where defendant had informed the trial court that he would call additional witnesses 
concerning the fairness of a lineup procedure, but the trial court ruled without permitting 



 

 

the additional witnesses to testify, the trial court did not decide whether under all the 
circumstances the lineup procedure was so unfair that evidence as to the lineup 
identification should have been excluded. Accordingly, court of appeals vacated the 
conviction and sentence pending the trial court's determination. State v. Torres, 81 N.M. 
521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 (1970).  

Unless it is clear no claim of unfairness could be made. - Where during 
preparations for a lineup, there was a confrontation between defendant and the victim, 
and the victim identified defendant as the perpetrator of the crime immediately after this 
confrontation, but where both parties agreed that the confrontation was inadvertent, 
defendant's claim that he was entitled to an evidentiary hearing to determine whether 
the victim's in-court identification of defendant was tainted by the identification made 
after the inadvertent confrontation was without merit, since, on the basis of defendant's 
own representations to the court, no claim could be made of the presence or the 
influence of any improper suggestion exerted by the police. State v. Turner, 81 N.M. 
571, 469 P.2d 720 (Ct. App. 1970).  

The one-to-one confrontation is not an unwarranted practice, because, under some 
circumstances, it may tend to insure accuracy in the identification, and there is no basis 
for a per se exclusionary rule because such confrontations are not per se violative of 
due process; absent special elements of unfairness, prompt on-the-scene 
confrontations do not violate due process. State v. Torres, 88 N.M. 574, 544 P.2d 289 
(Ct. App. 1975).  

And identification from driver's license photo may be shown. - Where victim's 
testimony was to the effect that intruder was in her presence for approximately an hour 
and 40 minutes and at the police station she described the intruder by height, style of 
haircut and "big lips," the fact that a policeman showed the victim a driver's license 
photograph when victim knew the driver's license came from the wallet she had taken 
from the rapist's pocket did not make it error to admit evidence of the out-of-court 
identification of defendant from the photographs, and the victim's in-court identification 
of the defendant was not inadmissible because of taint by an illegal pretrial 
identification. State v. Baldonado, 82 N.M. 581, 484 P.2d 1291 (Ct. App. 1971).  

Improper extra-judicial identification does not require exclusion of untainted in-
court identification. - Even where there has been an improper extra-judicial 
identification, this fact does not require the exclusion of an in-court identification which is 
independent of and not tainted by the extra-judicial identification. State v. Torres, 81 
N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 (1970).  

The right to counsel at a lineup is essential to due process. State v. Garcia, 80 
N.M. 21, 450 P.2d 621 (1969) (rule not retroactive and so inapplicable).  

For former rule, see State v. Tipton, 78 N.M. 600, 435 P.2d 430 (1967).  



 

 

Showing counsel was present does not require mistrial. - Where the state elicited 
the fact that defendant engaged in constitutionally protected conduct (having a lawyer 
present at a lineup) only to show the fairness of the lineup procedure, defendant was 
not harmed by testimony that defendant had a right to counsel, and the trial court 
properly denied his motion for a mistrial. State v. McGill, 89 N.M. 631, 556 P.2d 39 (Ct. 
App. 1976).  

Where defendant was not harmed by evidence. - Defendant's argument that if the 
exercise of defendant's right to counsel lacked significant probative value, any reference 
to the exercise of the right had an intolerable prejudicial impact requiring reversal, was 
without merit since the relevant question is whether the particular defendant has been 
harmed by the state's use of the fact that he engaged in constitutionally protected 
conduct, not whether, for the particular defendant or for persons generally, the state's 
reference to such activity has burdened or will burden the exercise of the constitutional 
right. State v. McGill, 89 N.M. 631, 556 P.2d 39 (Ct. App. 1976).  

Preindictment delay is not grounds for dismissal unless prejudicial. - To obtain a 
dismissal for preindictment delay defendant must show that he has been substantially 
prejudiced. Here the contentions of prejudice in the trial court were (1) that a nine-month 
delay, between arrest and indictment, was a showing of prejudice and (2) that because 
defendant was intoxicated at the time of the offense he had a memory problem which 
had been compounded by the nine-month delay. Neither claim was a showing of 
substantial prejudice, and the delay was not a violation of due process. State v. Tafoya, 
91 N.M. 121, 570 P.2d 1148 (Ct. App. 1977).  

Delay of 40 days between the commission of the offense and the arrest of defendant 
was not in itself suggestive of prejudice. State v. Polsky, 82 N.M. 393, 482 P.2d 257 (Ct. 
App.), cert. denied, 82 N.M. 377, 482 P.2d 241 (1971), cert. denied, 404 U.S. 1015, 92 
S. Ct. 688, 30 L. Ed. 2d 662 (1972).  

Where there is nothing in the record indicating that appellant was prejudiced in the 
delay in arraignment, the delay in holding a preliminary hearing is not a denial of due 
process. State v. Olguin, 78 N.M. 661, 437 P.2d 122 (1968).  

Unless the preliminary delay in some way deprives an accused of a fair trial, there is no 
denial of due process of law. This is the rule in the federal as well as in the state courts. 
State v. Henry, 78 N.M. 573, 434 P.2d 692 (1967).  

Absent prejudice in the fact that 22 days elapsed from the time minor was arrested until 
he appeared before the juvenile court, when counsel was appointed for him, he has not 
been denied due process of law. State v. Henry, 78 N.M. 573, 434 P.2d 692 (1967).  

Some personal discomfort, occasioned by being jailed for a few hours awaiting 
preliminary examination, does not constitute a denial of due process or equal protection, 
nor can it be said to constitute cruel and unusual punishment. Christie v. Ninth Judicial 
Dist., 78 N.M. 469, 432 P.2d 825 (1967).  



 

 

Undeniably, delay in charging a person as a habitual criminal involves due process. 
State v. Santillanes, 98 N.M. 448, 649 P.2d 516 (Ct. App. 1982).  

Where a defendant was arrested and released, and was indicted approximately 21 
months later, and all of his alibi witnesses had died in the interim, any prejudice to the 
defendant was outweighed by the reasons for the delay. State v. Gonzales, 110 N.M. 
218, 794 P.2d 361 (Ct. App. 1990).  

And same rule applies to delay in appointing counsel. - Where the record does not 
show any prejudice from delays in the appointment of counsel or in holding the 
preliminary examination, and no prejudice is claimed, there was no denial of due 
process. State v. Paul, 83 N.M. 527, 494 P.2d 189 (Ct. App. 1972).  

The taking of handwriting exemplars is not a "critical" stage of the criminal 
proceedings entitling the accused to the assistance of counsel. State v. Sneed, 78 N.M. 
615, 435 P.2d 768 (1967).  

Infringement of right to counsel depends on circumstances of case. - The 
obligation of the state court trial judge to fully safeguard the right to counsel has been 
stated many times by the United States supreme court. That court has stated that no 
hard and fast rule may be promulgated whereby it can be determined that a defendant's 
constitutional right to due process of law has been infringed. Rather, this determination 
must turn on the particular facts of each case, the circumstances present which shall 
include consideration of the background, training, experience and conduct of the 
defendant. State v. Coates, 78 N.M. 366, 431 P.2d 744 (1967).  

Limitation upon appointed counsel's fee is constitutional. - Defendant's argument 
that the statutory attorney fee limitation of $400 in defense of indigent criminal cases 
(31-16-8 NMSA 1978) was a denial of equal protection and due process was without 
merit where there was no claim that the defendant was poorly represented, nor were 
there any facts indicating how the statutory fee limitation so deprived the defendant. 
State v. Silver, 83 N.M. 1, 487 P.2d 910 (Ct. App. 1971).  

Right only denied when trial becomes "sham" or "farce". - Mere improvident 
strategy, bad tactics, mistake, carelessness or inexperience do not amount to ineffective 
assistance of counsel, unless taken as a whole the trial was a "mockery of justice." 
Otherwise expressed, counsel is presumed competent, and a defendant is denied his 
right only when the trial becomes a "sham" or a "farce." State v. Walburt, 78 N.M. 605, 
435 P.2d 435 (1967).  

Advice to plead guilty and inexperience are not incompetence. - The constitutional 
guarantee of assistance of counsel in a criminal action implies the "effective assistance 
of counsel." The fact, however, that an attorney advises his client to plead guilty in the 
hope of obtaining a lighter sentence is not an indication of incompetence, nor can 
inexperience be treated as the equivalent of incompetence. State v. Walburt, 78 N.M. 
605, 435 P.2d 435 (1967).  



 

 

Adequacy of representation in prior trial is issue under habitual criminal statute. - 
Question of the adequacy of representation so as to meet the requirements of due 
process in a prior trial and conviction in another state may be raised as an issue under 
the habitual criminal statute. State v. Dalrymple, 75 N.M. 514, 407 P.2d 356 (1965).  

Factors considered in time necessary to prepare defense. - The nature of the 
offense, the number of witnesses and the skill of the attorney are all variables to be 
taken into consideration in each case in considering the amount of time necessary to 
prepare a defense. State v. Nieto, 78 N.M. 155, 429 P.2d 353 (1967).  

Police regulation prohibiting consulting attorney for four hours. - Where 
defendant, accused of driving while intoxicated, was refused permission to contact his 
attorney and personal physician following booking by reason of police regulation that 
would not permit person arrested for intoxication to consult an attorney for four hours 
after arrest, but was treated by physician at county hospital within 30 minutes after 
reaching police headquarters, constitutional right to due process was not denied. City of 
Albuquerque v. Patrick, 63 N.M. 227, 316 P.2d 243 (1957).  

Withholding evidence from grand jury. - It is not a violation of due process for the 
prosecutor to withhold circumstantial exculpatory evidence from the grand jury; he is 
obligated to present only direct exculpatory evidence. Buzbee v. Donnelly, 96 N.M. 692, 
634 P.2d 1244 (1981).  

Material false evidence in grand jury proceeding violates due process. - The 
knowing use of false evidence or the failure to correct false evidence at grand jury 
proceeding is a violation of due process where the evidence was material to the guilt or 
innocence of the accused. Where the only grand jury witness upon whose testimony the 
indictment was based gave false testimony, indictment based on such evidence violated 
defendant's right to due process. State v. Reese, 91 N.M. 76, 570 P.2d 614 (Ct. App. 
1977).  

And defendant could be denied due process by a prosecutor withholding 
exculpatory evidence from the jury, since the grand jury has a duty to protect a citizen 
against unfounded accusation, and only specified persons are authorized by statute to 
present matters to the grand jury. State v. McGill, 89 N.M. 631, 556 P.2d 39 (Ct. App. 
1976).  

But if circumstances show deprivation of fundamental fairness. - Failure to inform 
the grand jury that in two of the robberies of which defendant was accused, fingerprints 
were found which did not match defendant's fingerprints, where in connection with these 
robberies there was positive identification that defendant was the robber and testimony 
by a detective that a victim had identified defendant in a lineup where she had not done 
so and stated that she was not sure by the faces but was by the voices, did not amount 
to a deprivation of fundamental fairness on the basis of evidence withheld from the 
grand jury, and there was no denial of due process. State v. McGill, 89 N.M. 631, 556 
P.2d 39 (Ct. App. 1976).  



 

 

Information not stating date of offense may be void. - The information charging 
defendant with sodomy was void for failure to give him notice of the charges against him 
where it failed to state the date of the offense so as to specify which of three different 
acts subsequently testified to by the state's principal witness was charged, and 
defendant's conviction was reversed. State v. Foster, 87 N.M. 155, 530 P.2d 949 (Ct. 
App. 1974).  

And using initials to identify offense denies due process. - The use of initials 
instead of words in a criminal complaint to identify the offense deprives defendant of 
due process of law. State v. Raley, 86 N.M. 190, 521 P.2d 1031 (Ct. App.), cert. denied, 
86 N.M. 189, 521 P.2d 1030 (1974).  

But stating common name of offense, date and place suffices. - Where defendant's 
indictment for criminal trespass charged him with violation of a specific statutory section, 
stating the common name of the offense, a specific date of the offense, and that the 
offense occurred in McKinley county, New Mexico, it sufficiently informed defendant of 
what he must be prepared to meet and did not deprive him of due process. State v. 
Cutnose, 87 N.M. 307, 532 P.2d 896 (Ct. App.), cert. denied, 87 N.M. 299, 532 P.2d 
888 (1974).  

Reference to repealed section where offense otherwise charged does not violate 
rights. - Defendant was not deprived of liberty without due process of law nor denied 
equal protection of the law under this section merely because the information charging 
him with embezzlement incorrectly referred to a repealed section, since the offense was 
otherwise sufficiently charged. Smith v. Abram, 58 N.M. 404, 271 P.2d 1010 (1954).  

There is nothing unfair about charging the defendant in the alternative with fraud 
or embezzlement, particularly where the charges arose out of the same events and 
carry the same penalties, and defendant is furnished with a most detailed statement of 
fact, including the complete district attorney's file, police reports and a citation of 
authorities the state is relying on in support of each of the alternative charges. State v. 
Ortiz, 90 N.M. 319, 563 P.2d 113 (Ct. App. 1977).  

Multiplicity of counts held not unfair. - Where four of the eight counts against 
defendant were dismissed, and the jury acquitted on two counts and convicted on two 
counts, his argument that the multiplicity of counts and the evidence introduced in 
connection with those counts deprived him of a fair trial was not supported by the 
record. State v. Lucero, 90 N.M. 342, 563 P.2d 605 (Ct. App. 1977).  

Due process requires notice and an opportunity to be heard before bond can be 
revoked and a defendant remanded to custody. Tijerina v. Baker, 78 N.M. 770, 438 
P.2d 514 (1968).  

Due process only requires fair and impartial tribunal. - When analyzed with respect 
to the tribunal hearing a case, due process generally only requires that the tribunal be 
fair and impartial. Tsiosdia v. Rainaldi, 89 N.M. 70, 547 P.2d 553 (1976).  



 

 

Municipal judge need not be attorney. - Fairness is not so inextricably tied to the 
education of an attorney that without a legal education a municipal court judge cannot 
be fair. Tsiosdia v. Rainaldi, 89 N.M. 70, 547 P.2d 553 (1976).  

Allowing nonattorney police court judges to preside over criminal cases arising from 
violations of municipal ordinances which are punishable by incarceration does not 
violate rights guaranteed by the state and federal constitutions. Tsiosdia v. Rainaldi, 89 
N.M. 70, 547 P.2d 553 (1976).  

Attorney, not judge, is chief guardian of defendant's rights. - The legal system is 
primarily of an adversary nature, the guardianship of the defendant's rights lying chiefly 
with his attorney, not the judge, and rights not asserted by the defendant's attorney 
generally are waived. Tsiosdia v. Rainaldi, 89 N.M. 70, 547 P.2d 553 (1976).  

Voluntary guilty plea on advice of counsel is binding. - An involuntary plea of guilty 
is inconsistent with the constitutional guarantee of due process, but when a plea of 
guilty is made voluntarily after proper advice of counsel and with a full understanding of 
the consequences, the plea is binding. State v. Robbins, 77 N.M. 644, 427 P.2d 10, 
cert. denied, 389 U.S. 865, 88 S. Ct. 130, 19 L. Ed. 2d 137 (1967).  

The trial court is not obligated to explain the effect of a guilty plea entered by a 
defendant represented by counsel. State v. Tipton, 78 N.M. 600, 435 P.2d 430 (1967).  

Counsel may be waived without deprivation of due process. - In case where 
sentencing court repeatedly cautioned appellant concerning gravity of habitual criminal 
charge, and where appellant's answers to questions by the court were by his own 
admission voluntarily given and where each of the prior convictions was freely 
acknowledged, the waiver of counsel was intelligently made, the appellant was not 
deprived of due process and, therefore, the district court's denial of the motion to vacate 
sentence made under Rule 93, N.M.R. Civ. P. (see now Rule 5-802 SCRA 1986) (which 
only applies to post-conviction motions made prior to September 1, 1975), was correct. 
State v. Coates, 78 N.M. 366, 431 P.2d 744 (1967).  

Waiver of rights in Spanish may satisfy due process. - Where the record reflected 
defendant's waiver in Spanish of his constitutional rights, the court of appeals took 
judicial notice of its English interpretation, and agreed with the trial court that the 
language of the waiver satisfied the requirements of due process. State v. Ramirez, 89 
N.M. 635, 556 P.2d 43 (Ct. App. 1976).  

Waiving jury trial by voluntary guilty plea does not deny rights. - Where the record 
showed that defendant acknowledged his guilt and the trial court accepted his guilty 
plea, the court held defendant had waived his right to a jury trial and the execution of 
that waiver did not deny defendant due process or equal protection. State v. Brill, 81 
N.M. 785, 474 P.2d 77 (Ct. App.), cert. denied, 81 N.M. 784, 474 P.2d 76 (1970).  



 

 

But involuntary guilty plea is void. - A judgment and sentence cannot stand if based 
upon an involuntary plea of guilty induced by an unkept promise of leniency. A guilty 
plea induced by either promises or threats which deprive it of the character of a 
voluntary act is void and subject to collateral attack. To withhold the privilege of 
withdrawing a guilty plea in order to reassume the position occupied prior to its entry 
would constitute a denial of due process of law. State v. Ortiz, 77 N.M. 751, 427 P.2d 
264 (1967).  

Same rule applies to plea of nolo contendere. - If a plea of nolo contendere is 
entered under circumstances which render its acceptance fundamentally unfair or 
shocking to a sense of justice, the resulting conviction violates the due process clause. 
State v. Raburn, 76 N.M. 681, 417 P.2d 813 (1966).  

Peremptory challenges by multiple defendants. - In a prosecution for first degree 
murder, the defendant was not denied due process of law because the trial court failed 
to permit him to exercise 12 peremptory challenges for himself, but instead allowed the 
defendant and codefendant a total of 14 challenges. Multiple defendants have no 
constitutional right to more peremptory challenges than given them by rule, provided 
they are given a fair trial by an impartial jury. State v. Sutphin, 107 N.M. 126, 753 P.2d 
1314 (1988).  

Conviction of an accused while he is legally incompetent violates due process of 
law. State v. Guy, 79 N.M. 128, 440 P.2d 803 (Ct. App. 1968).  

But the presumption of sanity does not deny a defendant due process of law. It 
merely gives the defendant the burden of going forward with evidence of insanity; if he 
meets this burden, his sanity must be proved by the state beyond a reasonable doubt; if 
he fails to meet this burden, by introducing no evidence of insanity, by offering evidence 
disbelieved by the jury, or by offering evidence insufficient to rebut the presumption, the 
presumption of sanity decides the issue. State v. Lujan, 87 N.M. 400, 534 P.2d 1112, 
cert. denied, 423 U.S. 1025, 96 S. Ct. 469, 46 L. Ed. 400 (1975).  

Examination by defendant's psychiatrist suffices, and under such circumstances, 
the state has no duty by constitutional mandate to furnish additional mental 
examinations. State v. Walburt, 78 N.M. 605, 435 P.2d 435 (1967).  

Alibi rule does not violate due process. - Since New Mexico's alibi rule, Rule 32, 
N.M.R. Crim. P. (see now Rule 5-508 SCRA 1986), provides for reciprocal discovery 
rights and provides ample opportunity for an investigation of the facts, it does not violate 
due process. State v. Smith, 88 N.M. 541, 543 P.2d 834 (Ct. App. 1975).  

Nor does holding wrongful administrative action. - There is no violation of due 
process if a state court interpreting a state statute holds that a wrongful administrative 
action is no defense to a criminal prosecution and requires the defendant to seek 
correction of the wrongful action in civil proceedings; assuming the curtailment of 
inspections at defendant's plant was unauthorized, defendant had the choice of 



 

 

complying with the curtailment and thus not slaughtering and selling contrary to the 
statute, or petitioning the district court to require the inspections to continue, and when 
he did neither, but proceeded to violate the law, his violation would not be excused on 
the basis that an administrative official proceeded improperly. State v. Pina, 90 N.M. 
181, 561 P.2d 43 (Ct. App. 1977).  

Entrapment is not a defense of constitutional dimension, and New Mexico is not 
therefore bound to apply the law as announced by the United States supreme court. 
State v. Fiechter, 89 N.M. 74, 547 P.2d 557 (1976).  

And justifies inquiry into defendant's predisposition. - In entrapment cases, the 
focal issue is the intent or predisposition of the defendant to commit the crime, and if the 
defendant seeks acquittal by reason of entrapment, he cannot complain of an 
appropriate and searching inquiry into his own conduct and predisposition as bearing 
upon that issue. State v. Fiechter, 89 N.M. 74, 547 P.2d 557 (1976).  

Trickery and subornation of perjury by state denies due process. - In a criminal 
trial denial of due process is the failure to observe the fundamental fairness essential to 
the very concept of justice, and in order to declare a denial of it there must be found that 
the absence of that fairness fatally infected the trial; if, by fraud, collusion, trickery and 
subornation of perjury on the part of those representing the state, the trial of an accused 
person results in his conviction, he has been denied due process of law. State v. Morris, 
69 N.M. 244, 365 P.2d 668 (1961).  

As does personal projection of prosecutor into case. - Where the prosecuting 
attorney repeatedly projected himself personally into the trial events and upon one 
occasion the trial court engaged in a colloquy with the defendant upon a personal basis, 
although appellant failed to make timely objection to the conduct of the prosecutor or to 
the remarks of the court, prejudice resulted and denied appellant his right to a fair and 
impartial trial. Edgington v. United States, 324 F.2d 491 (10th Cir. 1963).  

Or deliberate use of material false evidence. - The deliberate use of false evidence 
knowingly by a prosecuting officer in a criminal case constitutes a denial of due process 
of law if such evidence is material to the guilt or innocence of the accused, and the 
same result obtains when the state, although not soliciting false evidence, allows it to go 
uncorrected when it appears. It was held that the state's failure to correct false evidence 
which it had elicited concerning alleged bribes, which the state acknowledged was 
material as it went to the defense of entrapment, required that defendant be granted a 
new trial. State v. Hogervorst, 87 N.M. 458, 535 P.2d 1084 (Ct. App.), cert. denied and 
quashed, 87 N.M. 457, 535 P.2d 1083 (1975).  

Or suppression of requested favorable evidence. - Suppression by the prosecution 
of evidence favorable to an accused upon request violates due process where the 
evidence is material either to guilt or to punishment, irrespective of the good faith or bad 
faith of the prosecution. State v. Turner, 81 N.M. 571, 469 P.2d 720 (Ct. App. 1970).  



 

 

If evidence is material and defendant is prejudiced. - The deliberate suppression of 
evidence or the use of false evidence knowingly by a prosecuting officer in a criminal 
case constitutes a denial of due process of law if such evidence is material to the guilt 
or innocence of the accused, or to the penalty to be imposed, but the failure to show 
materiality of the suppressed evidence, that the prosecution's chief witness had married 
prior to trial but after preliminary hearing and had sworn and testified under maiden 
name, or prejudice resulting therefrom, renders the rule inapplicable. State v. Morris, 69 
N.M. 244, 365 P.2d 668 (1961).  

But negligent investigation does not amount to suppression. - That the sheriff and 
the other investigating officers negligently failed to properly investigate and to preserve 
evidence at the scene of the homicide, or to make certain tests and measurements, 
does not amount to suppression of evidence bearing on self-defense or justification and 
deny due process of law. State v. Rose, 79 N.M. 277, 442 P.2d 589 (1968), cert. 
denied, 393 U.S. 1028, 89 S. Ct. 626, 21 L. Ed. 2d 571 (1969).  

Failure to introduce evidence referred to in opening statement. - Where prosecutor 
in his opening statement indicated the jury would hear testimony as to the blood type of 
defendant and of the victim of the assault, but where no attempt was made to prove 
either of the blood types, this did not amount to misconduct on the part of the prosecutor 
requiring a reversal unless the prosecutor acted in bad faith. State v. Torres, 81 N.M. 
521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 (1970).  

Due process requires proof beyond reasonable doubt. - Proof beyond a reasonable 
doubt is the traditional burden which our system of criminal justice deems essential, and 
the due process clause protects the accused against conviction except upon proof 
beyond a reasonable doubt of every fact necessary to constitute the crime with which 
he is charged; this standard applies not only to factual determinations of guilt, but also 
to the factual determination that a firearm was used, because that fact is a predicate for 
enhancing defendant's sentence. State v. Kendall, 90 N.M. 236, 561 P.2d 935 (Ct. App. 
1977).  

Lack of evidence on crucial element violates due process. - A conviction based on 
a record lacking any relevant evidence as to a crucial element of the offense charged 
violates due process. Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).  

Where the record disclosed absolutely no evidence of knowledge by juvenile 
respondents, adjudged delinquent because of alleged possession of marijuana, of the 
character of the item they allegedly possessed, it was held that their fundamental rights 
were violated, in that serious questions as to their innocence were raised; consequently, 
the causes against the respondents were dismissed and all records thereof were 
ordered destroyed. Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. denied, 88 
N.M. 318, 540 P.2d 248 (1975).  

It is a fundamental right of a party to be convicted of a crime, which is a necessary 
prerequisite to a determination of delinquency, based upon evidence of the elements of 



 

 

the crime, and in a prosecution for a violation of 30-31-23 NMSA 1978, the state must 
prove that the respondents had knowledge of the presence and character of the item 
possessed; a degree of furtiveness on the parts of juvenile respondents, in doing their 
smoking and passing a pipe around between buildings while changing classes, in light 
of a school regulation prohibiting the smoking of tobacco, was not conduct sufficient to 
imply that the smokers knew the character of the substance they were using. Doe v. 
State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 
(1975).  

Generally, evidence of other crimes is prejudicial. - A person put on trial for an 
offense is to be convicted, if at all, on evidence showing he is guilty of that offense. The 
defendant is not to be convicted because, generally, he is a bad man, or has committed 
other crimes. Evidence of other offenses tends to prejudice the jury against the accused 
and predispose the jury to a belief in defendant's guilt. Thus, the established New 
Mexico procedure, with certain exceptions, is that proof of separate criminal offenses is 
not admissible, and it is prejudicial error to admit such proof. State v. Garcia, 83 N.M. 
51, 487 P.2d 1356 (Ct. App. 1971).  

But accused may be impeached by criminal record if he testifies. - An accused 
may hesitate to take the witness stand if his past criminal record is such that his 
credibility will probably be completely destroyed in the eyes of the jury if this record is 
made known to the jury. However, this in no way impairs his right against self-
incrimination, his right not to be deprived of his life, liberty or property without due 
process of law, nor his right to a public trial by an impartial jury. State v. Duran, 83 N.M. 
700, 496 P.2d 1096 (Ct. App.), cert. denied, 83 N.M. 699, 496 P.2d 1095 (1972).  

And evidence of another crime is admissible to establish his identity. - Prior to 
enactment of the Rules of Evidence, evidence of other crimes was admissible if it 
served to establish the identity of the person charged. Therefore, evidence of 
defendant's fingerprint at scene of another crime was admissible for impeachment 
purposes on the issue of identity, since it tended to establish that identity by 
characteristic conduct. State v. Turner, 81 N.M. 571, 469 P.2d 720 (Ct. App. 1970).  

And experts in lie detection may be asked about collateral offenses. - Prior to 
enactment of the Rules of Evidence, it was not error to allow prosecution to ask experts 
who administered certain deception tests (polygraph, hypnosis, sodium amytol) whether 
they had been informed of certain collateral offenses committed by defendant and how 
they had evaluated such information in reaching their conclusions concerning 
defendant's guilt or innocence. State v. Turner, 81 N.M. 571, 469 P.2d 720 (Ct. App. 
1970).  

Questioning witnesses, knowing they will invoke privilege not to answer. - Where 
the prosecutor knew that nondefendant witnesses would invoke their constitutional 
privilege when questioned as to their misconduct, and where the trial court in its 
discretion decided that the legitimate effect of such questioning - the attack on credibility 
- was not outweighed by prejudice to the defendant, the prosecutor's questioning was 



 

 

not improper and defendant was not denied due process. State v. McFerran, 80 N.M. 
622, 459 P.2d 148 (Ct. App.), cert. denied, 80 N.M. 731, 460 P.2d 261 (1969).  

Admitting polygraph tests is proper. - The rule that polygraph test results are 
inadmissible except when inter alia the tests are stipulated to by both parties to the case 
and no objection is offered at trial is: (1) mechanistic in nature; (2) inconsistent with the 
concept of due process; (3) repugnant to the announced purpose and construction of 
the New Mexico Rules of Evidence; and (4) particularly incompatible with the purposes 
and scope of Rules 401, 402, 702 and 703, N.M.R. Evid. (see now Rules 11-401, 11-
402, 11-702 and 11-703 SCRA 1986). State v. Dorsey, 88 N.M. 184, 539 P.2d 204 
(1975).  

Where the unchallenged findings of the trial court in a murder trial recognized that 
defendant's profferred polygraph results were attended by circumstances of 
considerable reliability and the testimony was crucial to the defense on the question of 
intent and provocation, due process required the admission of the polygraph evidence. 
State v. Dorsey, 87 N.M. 323, 532 P.2d 912 (Ct. App.), aff'd, 88 N.M. 184, 539 P.2d 
204.  

Loss of rock allegedly used by murder victim against defendant. - In murder case, 
where defendant allegedly shot decedent in a fight, and where it was not disputed that 
decedent struck defendant with a rock, the only dispute being whether defendant pulled 
the gun before or after being hit with the rock, the loss of the rock did not deprive 
defendant of due process. State v. McFerran, 80 N.M. 622, 459 P.2d 148 (Ct. App.), 
cert. denied, 80 N.M. 731, 460 P.2d 261 (1969).  

Use of testimony from first trial held unfair under circumstances. - Where 
defendant was tried for murder for second time, use of the deceased witness's first trial 
testimony at the new trial violated this constitutional provision, because of the 
uncontradicted showing that at the first trial counsel proceeded under an arrangement 
which considered only the question of defendant's sanity, and gave no consideration to 
defendant's guilt or innocence, that the deceased witness had been questioned largely 
as a role-playing exercise by defense attorney, and that the trial judge later rejected the 
agreement between counsel about the insanity defense and found defendant guilty; use 
of deceased witness's testimony concerning guilt was fundamentally unfair under these 
circumstances because under the arrangement between counsel there was to be no 
meaningful inquiry concerning guilt. State v. Slayton, 90 N.M. 447, 564 P.2d 1329 (Ct. 
App. 1977).  

Court's failure to call eyewitnesses itself does not deny due process. - Refusal of 
trial court to call eyewitnesses to a killing as witnesses of the court did not deny due 
process to defendant. Absent a rare instance, such as where the prosecuting attorney 
informed the court that a witness was available, but the prosecutor declined to call him 
because he could not vouch for his truthfulness and veracity, the trial court should not 
call a witness in a criminal case, particularly where the case is being tried before a jury. 



 

 

State v. McFerran, 80 N.M. 622, 459 P.2d 148 (Ct. App.), cert. denied, 80 N.M. 731, 
460 P.2d 261 (1969).  

Blood sample from unconscious defendant is admissible. - The admission in a 
prosecution for involuntary manslaughter of evidence based on the results of a blood 
test made of a blood sample taken from the defendant while he was unconscious, the 
use of which was protested both at the preliminary hearing and at the trial in district 
court, was not a denial of due process. Breithaupt v. Abram, 58 N.M. 385, 271 P.2d 827 
(1954), aff'd, 352 U.S. 432, 77 S. Ct. 408, 1 L. Ed. 2d 448 (1957).  

Proof of accuracy of testing machine by lay witnesses. - Defendant was afforded 
due process where the accuracy of the testing machine was supported by lay testimony, 
subject to full rights of cross-examination by defendant, and his right to cross-examine 
and confront the witnesses against him was not abridged. State v. Myers, 88 N.M. 16, 
536 P.2d 280 (Ct. App. 1975).  

No right to demand immunity for defense witness. - A defendant has no sixth 
amendment right to demand that any witness he chooses be immunized, and the 
prosecution's refusal to grant immunity to a defense witness who would allegedly offer 
exculpatory testimony to a defendant does not amount to a denial of due process or a 
violation of sixth amendment rights. State v. Sanchez, 98 N.M. 428, 649 P.2d 496 (Ct. 
App. 1982).  

When admitting improper evidence without objection is fundamental error. - 
Defendant's assertion that the admission of irrelevant and prejudicial evidence that 
defendant wrecked the automobile he was accused of taking and that he refused 
medical treatment so deprived him of due process of law that his conviction should be 
reversed despite the fact that no objection was made was without merit, since the 
doctrine of fundamental error is to be resorted to in criminal cases only if the innocence 
of the defendant appears indisputable, the question of his guilt being so doubtful that it 
would shock the conscience to permit his conviction to stand, and the record did not 
disclose the presence of these elements. State v. Gomez, 82 N.M. 333, 481 P.2d 412 
(Ct. App. 1971).  

A ruling on a motion for continuance rests within the sound discretion of the 
court and will not be interfered with unless the record shows an abuse of such 
discretion. State v. Nieto, 78 N.M. 155, 429 P.2d 353 (1967).  

Trial judge's remarks held not to prevent fair trial. - Comments by the trial court to 
defense counsel that "you shouldn't be calling people like that as a witness," referring to 
an individual who had not been called by the defense, and that "if you don't want your 
witnesses cross-examined, don't call them," although indicative of impatience, did not 
display bias against or in favor of a party, nor did they amount to an undue interference 
by the trial court or show such a severe attitude that proper presentation of the cases 
was prevented, and consequently, the remarks did not deprive defendant of a fair trial. 
State v. Herrera, 90 N.M. 306, 563 P.2d 100 (Ct. App. 1977).  



 

 

The evidentiary basis for the indictment was not a matter for argument to the trial jury 
because it was irrelevant to the question of guilt or innocence, and the trial court could 
properly interrupt counsel's argument and require that the argument stay within matters 
pertinent to the trial; the interruption did not amount to judicial misconduct nor deny 
defendant a fair trial. State v. Herrera, 90 N.M. 306, 563 P.2d 100 (Ct. App. 1977).  

Instructions held to justify overruling objections to prosecutor's argument. - The 
trial court had wide discretion in dealing with counsel's argument, and did not abuse its 
discretion in overruling defendant's objections to the prosecutor's closing remarks about 
collateral offenses committed by defendant where the jury was instructed on three 
occasions - during the cross-examination of the psychologist, the cross-examination of 
the psychiatrist and upon final submission of the case to them - that references to such 
collateral offenses and to the fingerprint went only to the credibility of the experts and 
were not to be considered on the question of guilt. State v. Turner, 81 N.M. 571, 469 
P.2d 720 (Ct. App. 1970).  

Admonishment of prosecutor and proper instructions held to give due process. - 
Where there were three instances of improper remarks by the prosecutor, but where in 
each instance the prosecutor was admonished, the instructions told the jury that 
remarks of counsel were not to be considered as evidence, the jury was instructed not 
to consider what would have been the answers to questions which the court ruled could 
not be answered, it was instructed not to consider the court's reasons for its rulings, and 
it was instructed that it must follow the law as stated by the court, the prosecutor's 
misconduct did not deprive defendant of due process. State v. McFerran, 80 N.M. 622, 
459 P.2d 148 (Ct. App.), cert. denied, 80 N.M. 731, 460 P.2d 261 (1969).  

Reading law on pardon and parole to jury does not deny due process. - That the 
trial court, in response to a question by the jury during the course of their deliberations, 
read to the jury the constitutional provision and the laws concerning pardon and parole 
did not deprive petitioner of a fair and impartial trial or of life and liberty without due 
process of law. Nelson v. Cox, 66 N.M. 397, 349 P.2d 118 (1960).  

General intent instruction involves no presumption. - The existence or 
nonexistence of general criminal intent is a question of fact for the jury, and the general 
intent instruction submitted the issue to the jury as a question of fact; no presumption 
was involved in the instruction given. State v. Kendall, 90 N.M. 236, 561 P.2d 935 (Ct. 
App. 1977).  

And instructions on effect of voluntary intoxication on intent may be refused. - 
Defendant's argument that since voluntary intoxication is not a defense to the existence 
of a general criminal intent, a general criminal intent is always conclusively presumed 
from the doing of the prohibited act, that conclusive presumptions are unconstitutional 
and thus the refusal of requested instructions on the effect of intoxication on defendant's 
ability to form a general criminal intent denied defendant the right to put on a defense 
was patently meritless. State v. Kendall, 90 N.M. 236, 561 P.2d 935 (Ct. App. 1977).  



 

 

Instruction on exculpatory statements in confession held properly refused. - The 
trial court was not in error when it refused to give a requested instruction on exculpatory 
statements contained in defendant's confession, where the court adequately instructed 
as to self-defense and defendant voluntarily took the stand and his own testimony 
corresponded to the exculpatory matter contained in the confession introduced by the 
state. State v. Casaus, 73 N.M. 152, 386 P.2d 246 (1963).  

Inquiry as to the numerical division of a jury is error in itself, because the error 
goes to a fair and impartial trial, and thus violates due process. State v. Aragon, 89 N.M. 
91, 547 P.2d 574 (Ct. App.) (giving rule prospective operation), cert. denied, 89 N.M. 
206, 549 P.2d 284 (1976).  

Where the jury had been deliberating from 3:10 p.m. until midnight, with a break for 
dinner, and after the trial court inquired and was informed that the numerical division 
was 11 to one, it gave the shotgun instruction over defendant's objection, this instruction 
was a lecture to one juror; within 25 minutes of this lecture, a guilty verdict was 
returned, and the court of appeals held that the inquiry as to numerical division followed 
by the shotgun instruction was coercive conduct requiring reversal. State v. Aragon, 89 
N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976).  

Communication with juror is presumptively prejudicial. - In a criminal case any 
private communication, contact or tampering, directly or indirectly, with a juror during a 
trial about the matter pending before the jury is, for obvious reasons, under due process 
deemed presumptively prejudicial, if not made in pursuance of known rules of the court 
and the instructions and directions of the court made during the trial, with full knowledge 
of the parties. The presumption is not conclusive, but the burden rests heavily upon the 
government to establish, after notice to and hearing of the defendant, that such contact 
with the juror was harmless to the defendant. State v. Gutierrez, 78 N.M. 529, 433 P.2d 
508 (Ct. App. 1967).  

Probable or inherent prejudice requires new trial. - If the situation involves probable 
prejudice or inherent prejudice, there must be a new trial. State v. Gutierrez, 78 N.M. 
529, 433 P.2d 508 (Ct. App. 1967).  

Filing of amended information not vindictive prosecution. - The filing of an 
amended information following the defendant's successful motion for a mistrial did not 
amount to vindictive prosecution, even though the amended information added two 
counts not contained in the original information, since it appeared that the prosecutor 
added these counts because they were inadvertently omitted from the original written 
magistrate's bind over order and from the original information. State v. Coates, 103 N.M. 
353, 707 P.2d 1163 (1985).  

Denying mistrial is decision that presumption was overcome. - It was for the trial 
court to determine whether the presumption of prejudice arising from unauthorized 
contact indirect or otherwise with the jury had been overcome. In denying the motion for 



 

 

a mistrial, the trial court, in effect, ruled that the presumption of prejudice had been 
overcome. State v. Gutierrez, 78 N.M. 529, 433 P.2d 508 (Ct. App. 1967).  

"Make a wise decision" is not prejudicial. - No probable or inherent prejudice exists 
in the communication "make a wise decision." State v. Gutierrez, 78 N.M. 529, 433 P.2d 
508 (Ct. App. 1967).  

Nor is "return a verdict". - Under standards of due process, any unauthorized 
communication with a juror is presumptively prejudicial, but the record affirmatively 
showed no prejudice and overcame the presumption of prejudice where the jury was 
"ready to return a verdict," it informed the judge of this fact and, in addition, that one 
juror feared reprisal, and where the judge said no more than "return a verdict." State v. 
Maes, 81 N.M. 550, 469 P.2d 529 (Ct. App.), cert. denied, 81 N.M. 588, 470 P.2d 309 
(1970).  

Nor is communication after verdict has been returned. - Conversation between 
judge and one juror concerning juror's fear of reprisal could not prejudice verdict which 
had already been received. State v. Maes, 81 N.M. 550, 469 P.2d 529 (Ct. App.), cert. 
denied, 81 N.M. 588, 470 P.2d 309 (1970).  

Death penalty may be constitutional. - Under certain circumstances a citizen's life 
may be forfeited pursuant to due process of law and all other constitutionally 
guaranteed rights. State ex rel. Serna v. Hodges, 89 N.M. 351, 552 P.2d 787, overruled 
on other grounds, State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976) (former 
mandatory and fully discretionary death penalty statutes violated prohibition against 
cruel and unusual punishment).  

Indeterminate sentence is not void. - The discretion vested in the probation and 
parole officials in determining reductions from the maximum sentence do not make an 
indeterminate sentence void for vagueness as a general proposition. State v. Deats, 83 
N.M. 154, 489 P.2d 662 (Ct. App. 1971).  

Not crediting time served under void sentence does not deny due process. - Time 
served by a defendant under a void conviction and sentence will not be credited upon 
another sentence imposed upon defendant under a conviction for a different offense, 
and failure to give him such credit does not deprive him of his liberty without due 
process of law in violation of this section. State v. Rhodes, 77 N.M. 536, 425 P.2d 47 
(1967).  

Good-time credit scheme. - State's statutory scheme making prisoners eligible for 
awards of good time credits for the periods of their post-sentencing confinement in 
Correction Department facilities and county jails but not for the periods of their 
presentence confinement in county jails does not offend the due process guarantees of 
the New Mexico and United States constitutions. State v. Aqui, 104 N.M. 345, 721 P.2d 
771 (1986), cert. denied, 479 U.S. 917, 107 S. Ct. 321, 93 L. Ed. 2d 294 (1986).  



 

 

City noise ordinance not overly vague. - The examples as set out in a city ordinance 
proscribing certain unreasonably loud noises were not so vague that men of common 
intelligence must guess at their meaning. City of Farmington v. Wilkins, 106 N.M. 188, 
740 P.2d 1172 (Ct. App. 1987).  

Combination of factors invading rights. - Failure to grant a continuance to allow 
defendant a reasonable time to prepare and present a defense, denial of his rights to 
subpoena witnesses and to have medical records produced, and granting the state's 
motion to suppress any evidence going to defendant's mental or physical condition, 
invaded defendant's constitutional rights to due process and a fair trial. March v. State, 
105 N.M. 453, 734 P.2d 231 (1987).  

Mistrial not necessitated by juror's comment, following presentation of evidence, 
regarding defendant's dangerousness. - A juror's comment in open court that 
defendant should not be allowed close proximity to a gun and shells did not necessitate 
a mistrial since the juror's comment clearly came after most of the evidence in the case 
had been presented and where there was ample evidence to support juror's conclusion 
that defendant was a dangerous person and the trial court immediately gave curative 
instructions. State v. Price, 104 N.M. 703, 726 P.2d 857 (Ct. App. 1986).  

Omitted necessary instruction on specific intent fundamental error. - The failure to 
instruct as to specific intent, when the conviction for the crime requires proof of specific 
intent, amounts to fundamental, reversible error. In such circumstances, the omitted 
instruction as to specific intent is a substantial and material omission. State v. Shade, 
104 N.M. 710, 726 P.2d 864 (Ct. App. 1986).  

Proper for prosecutor to argue that death penalty protects people. - Prosecution's 
arguments during rebuttal that imposition of the death penalty would protect people both 
inside and outside of the prison was proper argument the effect of which was to merely 
point out to the jury the future dangerousness of this particular defendant. State v. 
Compton, 104 N.M. 683, 726 P.2d 837 (1986).  

Where death penalty decision clearly jury's responsibility, adverse prosecutorial 
comments alleviated. - Any adverse impact of comments by the prosecution during 
punishment phase of trial was alleviated because throughout both the closing and 
rebuttal arguments the prosecution made it perfectly clear that the decision concerning 
the death penalty was for the jury and further, defense counsel also made it 
unmistakably clear that the jury had sole responsibility for deciding defendant's fate. 
State v. Compton, 104 N.M. 683, 726 P.2d 837, cert. denied, 479 U.S. 890, 107 S. Ct. 
291, 93 L. Ed. 2d 265 (1986).  

Risk of greater sentence upon trial de novo is not unfair. - The hazard of a greater 
sentence upon trial de novo for violation of municipal ordinance is not fundamentally 
unfair. City of Farmington v. Sandoval, 90 N.M. 246, 561 P.2d 945 (Ct. App. 1977).  



 

 

A greater sentence imposed by a district court for violation of certain municipal 
ordinances after a trial de novo does not deprive defendant of due process, nor does it 
amount to double jeopardy. City of Farmington v. Sandoval, 90 N.M. 246, 561 P.2d 945 
(Ct. App. 1977).  

And does not have unconstitutional "chilling effect" on right of appeal. - There 
was no "chilling effect" on defendant's right to appeal his conviction for violation of 
certain municipal ordinances where he took an appeal to the district court, and requiring 
defendant to choose between accepting the risk of a greater sentence or foregoing his 
appeal was not constitutionally impermissible under the facts of the case, since the 
choice was defendant's. City of Farmington v. Sandoval, 90 N.M. 246, 561 P.2d 945 (Ct. 
App. 1977).  

Deprivation of due process not considered for first time on appeal. - Where record 
does not disclose that trial court was given opportunity to hear objections or exceptions 
on ground that accused was deprived of liberty without due process of law or that 
judgment ordering that driver's license be taken up for one year exceeded trial court's 
authority, the matter will not be considered on appeal. State v. Williams, 50 N.M. 28, 
168 P.2d 850 (1946).  

Counsel need not be appointed for appeal to United States supreme court. - 
Habeas corpus relief was refused on grounds that there was no constitutional 
compulsion requiring the supreme court of New Mexico to appoint counsel to assist 
defendant in taking an appeal in a criminal case from that court to the supreme court of 
the United States. Peters v. Cox, 341 F.2d 575 (10th Cir.), cert. denied, 382 U.S. 863, 
86 S. Ct. 126, 15 L. Ed. 2d 101 (1965).  

Denying motion to dismiss counsel immediately before post-conviction hearing 
held proper. - The denial of defendants' motions to dismiss counsel and grant a 
continuance so they could retain counsel immediately prior to post-conviction hearing 
was not an abuse of discretion nor was it a denial of due process. Bobrick v. State, 83 
N.M. 657, 495 P.2d 1104 (Ct. App. 1972).  

Notice and hearing necessary to revoke suspended sentence. - The supreme court 
has said that a suspended sentence gives a defendant his right of personal liberty and 
that due process requires a notice and hearing before such suspension can be revoked. 
Tijerina v. Baker, 78 N.M. 770, 438 P.2d 514 (1968).  

In an action to invoke a suspended sentence, a mere criminal charge was not evidence 
and affords no legal basis for the reinstatement of a sentence. A party defendant is 
entitled to be heard on the question whether she had violated the conditions of the 
suspension and on the question of identity. State v. Peoples, 69 N.M. 106, 364 P.2d 
359 (1961), overruled on other grounds, 76 A.L.R.4th 117.  

And to revoke probation. - The right of personal liberty is one of the highest rights of 
citizenship, and this right cannot be taken from a defendant in a probation revocation 



 

 

proceeding without notice and an opportunity to be heard without invading his 
constitutional rights. State v. Brusenhan, 78 N.M. 764, 438 P.2d 174 (Ct. App. 1968) 
(proceedings to revoke probation and impose sentence).  

But not to revoke parole. - A sentenced prisoner released on probation has no 
constitutional right to a hearing prior to its revocation, and any such right depends 
entirely upon the existence of a statutory provision. Robinson v. Cox, 77 N.M. 55, 419 
P.2d 253 (1966) (prisoner sentenced and paroled to detainer).  

A parole revocation hearing may be summary in nature. Due process does not 
require a different result. Robinson v. Cox, 77 N.M. 55, 419 P.2d 253 (1966) (prisoner 
sentenced and paroled to detainer).  

Counsel is not required at parole revocation hearing. - Neither due process nor the 
applicable statutes require that parolees be provided with appointed counsel or 
represented by employed counsel when they appear before the parole board in a 
revocation hearing. Robinson v. Cox, 77 N.M. 55, 419 P.2d 253 (1966) (prisoner 
sentenced and paroled to detainer).  

Parole revocation hearing may be deferred. - Deferral of a parole revocation hearing 
following service of an intervening sentence is without prejudice and does not violate a 
defendant's due process rights where the parole violation was established by an 
intervening conviction. Moody v. Quintana, 89 N.M. 574, 555 P.2d 695 (1976).  

Jurisdiction to enforce original sentence is not lost by agreement to parole to 
detainer. - Where prisoner specifically agreed to parole to detainer in Arizona and to 
conditions set forth in parole agreement, state does not lose jurisdiction over prisoner to 
enforce the original sentence upon violation of the parole terms, and exercise of such 
jurisdiction does not constitute a denial of due process. Snow v. Cox, 76 N.M. 238, 414 
P.2d 217 (1966).  

Juvenile must not be denied any of the protections guaranteed to adults by the 
constitution. Neller v. State, 79 N.M. 528, 445 P.2d 949 (1968).  

When a juvenile is transferred to district court for criminal proceedings, all of the rights 
and safeguards in such cases required by law and the constitution of the United States 
and the constitution of New Mexico must be accorded him. Williams v. Sanders, 80 
N.M. 619, 459 P.2d 145 (1969).  

But has no right to more than adult. - If the procedure is sufficient for adults, the 
supreme court does not understand that a juvenile has a constitutional right to more. 
Nothing constitutionally requires that a juvenile receive anything more or better than is 
accorded an adult. Neller v. State, 79 N.M. 528, 445 P.2d 949 (1968).  

Provisions for certification of juvenile to district court held valid. - The provisions 
for certification of a juvenile to district court for trial as an adult (see 32-1-26 NMSA 



 

 

1978 et seq.) were not so vague, indefinite and lacking in any recognizable standard or 
criterion for a determination of certification as to deny him equal protection and due 
process afforded by this section. State v. Jimenez, 84 N.M. 335, 503 P.2d 315 (1972).  

Preliminary hearing is not constitutionally required before delinquency trial. - 
Under former Juvenile Code, preliminary hearing prior to trial by jury to determine 
delinquency status was not constitutionally required, since code itself contained 
adequate safeguards to assure due process and fair treatment, and since proceedings 
and consequences of conviction under Juvenile Code were significantly different from 
proceedings and consequences of conviction under criminal law. Williams v. Sanders, 
80 N.M. 619, 459 P.2d 145 (1969).  

Commitment to girls' home "until further order" violates due process. - 
Commitment to "girls' welfare home at Albuquerque until the further order of the court in 
the premises" was not that required by Laws 1919, ch. 86, § 2 (now repealed), and 
violated due process. Robinson v. State, 34 N.M. 557, 287 P. 288 (1930) (remanded for 
resentencing).  

Summary contempt proceeding is proper for refusal to testify. - A refusal to answer 
questions in the presence of the court is a proper matter to be dealt with summarily, 
particularly where the witness is given opportunity to explain the basis of her refusal to 
the court, and there was no violation of due process on the basis that the court 
proceeded summarily. State v. Sanchez, 89 N.M. 673, 556 P.2d 359 (Ct. App. 1976).  

Where the trial court took great care to make sure that a witness understood the 
question posed by the prosecution which she refused to answer and understood that 
she could be held in contempt if she persisted in her refusal to answer, even allowing 
her time to confer with her attorney, and made it clear that she could purge herself of 
the contempt by answering the questions in the presence of the jury, the summary 
contempt proceeding did not violate her right to due process. State v. Sanchez, 89 N.M. 
673, 556 P.2d 359 (Ct. App. 1976).  

Even if proceeding is not labeled criminal. - Where a witness sentenced for 
contempt had notice that her refusal to answer would be a contempt and that sanctions 
in the form of a jail sentence or fine might be imposed, she was not deprived of due 
process on a theory of lack of notice because the court failed to label the contempt 
proceedings criminal. State v. Sanchez, 89 N.M. 673, 556 P.2d 359 (Ct. App. 1976).  

III. EQUAL PROTECTION.  

A. GENERALLY.  

Federal and state provisions correspond. - There is a close correspondence in 
meaning and purpose between the principles underlying the equal protection clauses of 
the U.S. Const., amend. XIV, and of this section and the general versus special law 



 

 

provisions of the Springer Act, former 48 U.S.C. § 1471, and of N.M. Const., art. IV, § 
24. Board of Trustees v. Montano, 82 N.M. 340, 481 P.2d 702 (1971).  

The standards for a violation of the equal protection clauses of the United States and 
New Mexico constitutions are the same. Garcia v. Albuquerque Pub. Schools Bd. of 
Educ., 95 N.M. 391, 622 P.2d 699 (Ct. App. 1980).  

Only members of class discriminated against can complain. - Denial of equal rights 
can be urged only by those who can show that they belong to class discriminated 
against. State v. Hines, 78 N.M. 471, 432 P.2d 827 (1967); Wiggs v. City of 
Albuquerque, 56 N.M. 214, 242 P.2d 865 (1952); McKinley County Bd. of Educ. v. State 
Tax Comm'n, 28 N.M. 221, 210 P. 565 (1922); Pueblo of Isleta v. Tondre, 18 N.M. 388, 
137 P. 86 (1913) (opinion on motion for rehearing).  

Person who did not suggest that he might become purchaser of any bond under 
proposed bond issue could not complain that statute authorizing issuance and sale of 
revenue bonds to raise funds for building a municipal auditorium was discriminatory. 
Wiggs v. City of Albuquerque, 56 N.M. 214, 242 P.2d 865 (1952).  

Equal protection does not prohibit classification for legislative purposes, provided 
that there is a rational and natural basis therefor, that it is based on a substantial 
difference between those to whom it does and those to whom it does not apply, and that 
it is so framed as to embrace equally all who may be in like circumstances and 
situations. McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 (1975); Rust Tractor Co. v. 
Bureau of Revenue, 82 N.M. 82, 475 P.2d 779 (Ct. App.), cert. denied, 82 N.M. 81, 475 
P.2d 778 (1970); Michael J. Maloof & Co. v. Bureau of Revenue, 80 N.M. 485, 458 P.2d 
89 (1969).  

Neither the guarantee of the equal protection of the laws or the provision against local 
or special laws deny to the legislature the right to classify along reasonable lines. 1969 
Op. Att'y Gen. No. 69-8.  

The fact that the legislature is entitled to enact statutes which apply only to limited 
subjects or persons without having the effect of making them special legislation is well 
recognized. Airco Supply Co. v. Albuquerque Nat'l Bank, 68 N.M. 195, 360 P.2d 386 
(1961).  

If classification is reasonable. - There is no denial of the equal protection of the laws 
where a reasonable classification is made by the legislature and all persons within a 
given class are treated alike. Aragon v. Cox, 75 N.M. 537, 407 P.2d 673 (1965), 
overruled on another point, State v. Chavez, 77 N.M. 79, 419 P.2d 456 (1966).  

Judicial inquiry under the equal protection clause does not end with a showing of equal 
application among the members of the class defined by the legislation; the courts must 
also reach and determine the question whether the classifications drawn in a statute are 



 

 

reasonable in light of its purpose. McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 
(1975).  

A classification must be reasonable and not arbitrary, and the classification attempted, 
in order to avoid the constitutional prohibition, must be founded upon pertinent and real 
differences as distinguished from artificial ones. Mere difference, of itself, is not enough. 
City of Raton v. Sproule, 78 N.M. 138, 429 P.2d 336 (1967).  

Classification, in order to be legal, must be rational; it must be founded upon real 
differences of situation or condition, which bear a just and proper relation to the 
attempted classification, and reasonably justify a different rule. Burch v. Foy, 62 N.M. 
219, 308 P.2d 199 (1957).  

It is competent for the legislature to classify and adapt a law general in nature to a 
class, but such classification must be a natural, and not an arbitrary or fictitious one, 
and the operation of such general law must be as general throughout the state as is the 
genera therein provided for. Crownover v. Crownover, 58 N.M. 597, 274 P.2d 127 
(1954).  

And all members of class are treated alike. - Given a reasonable classification of 
subjects, "equal protection of the laws" is had if all within any given class are treated 
alike. All such classifications must be based upon some reasonable distinction. Pueblo 
of Isleta v. Tondre, 18 N.M. 388, 137 P. 86 (1913) (opinion on motion for rehearing).  

The test as to whether legislation is general, and therefore constitutional, depends upon 
the reasonableness of the classification and whether the statute is general to the class it 
embraces, operating uniformly on all members of that class. Airco Supply Co. v. 
Albuquerque Nat'l Bank, 68 N.M. 195, 360 P.2d 386 (1961).  

The classification must rest on some ground of difference having a fair and substantial 
relation to the object of the legislation so that all persons similarly circumstanced shall 
be treated alike. 1961-62 Op. Att'y Gen. No. 61-68.  

If legislation makes no arbitrary or unreasonable distinction within the sphere of its 
operation and accords substantially equal and uniform treatment to all persons similarly 
situated, the law complies with the equality provisions of state and federal constitutions. 
Weiser v. Albuquerque Oil & Gasoline Co., 64 N.M. 137, 325 P.2d 720 (1958); State v. 
Thompson, 57 N.M. 459, 260 P.2d 370 (1953).  

While classification is proper, there must always be uniformity within the class. If 
persons under the same circumstances and conditions are treated differently, there is 
arbitrary discrimination, and not classification. Burch v. Foy, 62 N.M. 219, 308 P.2d 199 
(1957).  

The reasonableness of a classification is in the first instance a legislative 
question. The legislature is vested with a wide discretion in distinguishing, selecting 



 

 

and classifying. State v. Pacheco, 81 N.M. 97, 463 P.2d 521 (Ct. App. 1969); Romero v. 
Tilton, 78 N.M. 696, 437 P.2d 157 (Ct. App. 1967), cert. denied, 78 N.M. 704, 437 P.2d 
165 (1968), overruled on another point, McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 
238 (1975).  

The legislature of a state has necessarily a wide range of discrimination in 
distinguishing, selecting and classifying; it is sufficient to satisfy the demands of the 
constitution if the classification is practical and not palpably arbitrary. City of Raton v. 
Sproule, 78 N.M. 138, 429 P.2d 336 (1967).  

It is in the first instance a legislative question as to whether a classification is 
reasonable. The policy reasons behind judicial reluctance to overturn statutes on other 
than grounds involving fundamental constitutional values involves separation of powers 
considerations whereby the judiciary defers to legislative determination as to whether a 
particular classification is rational. State v. Edgington, 99 N.M. 715, 663 P.2d 374 (Ct. 
App.), cert. denied, 464 U.S. 940, 104 S. Ct. 354, 78 L. Ed. 2d 318 (1983).  

Facts sustaining classification will be presumed. - The fact that the legislature has 
enacted laws applicable to only one community land grant, and has thus classified 
some of the grants differently, is entitled to great weight. Only if a statutory classification 
is so devoid of reason to support it, as to amount to mere caprice, will it be stricken 
down. If any state of facts can be reasonably conceived which will sustain a 
classification, there is a presumption that such facts exist. Board of Trustees v. 
Montano, 82 N.M. 340, 481 P.2d 702 (1971).  

If any state of facts can reasonably be conceived which will sustain a statutory 
classification, the statute is valid. Garcia v. Albuquerque Pub. Schools Bd. of Educ., 95 
N.M. 391, 622 P.2d 699 (Ct. App. 1980).  

Under the rational basis test, a statute will not be set aside if any state of the facts may 
be reasonably conceived to justify it, and any redeeming value of the classification is 
sufficient to render the statute constitutional. State v. Edgington, 99 N.M. 715, 663 P.2d 
374 (Ct. App.), cert. denied, 464 U.S. 940, 104 S. Ct. 354, 78 L. Ed. 2d 318 (1983).  

Legislature's failure to compile legislative history does not mean that statute 
must fall. Different classifications are permitted and the court may glean the reason for 
those classifications from extrinsic sources. State v. Edgington, 99 N.M. 715, 663 P.2d 
374 (Ct. App.), cert. denied, 464 U.S. 940, 104 S. Ct. 354, 78 L. Ed. 2d 318 (1983).  

Court will not inquire into wisdom of statute. - In keeping with the traditional self-
restraint of the supreme court regarding constitutional challenges, it refuses to inquire 
into the wisdom, the policy or the justness of an act of the legislature, and only when the 
court is satisfied that the legislature has wandered outside the confines of the 
constitution by enacting unequal, oppressive and arbitrary legislation will such 
legislation be struck down. McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 (1975).  



 

 

Court cannot substitute its view in selecting and classifying for that of legislature. 
Anaconda Co. v. Property Tax Dep't, 94 N.M. 202, 608 P.2d 514 (Ct. App. 1979), cert. 
denied, 94 N.M. 628, 614 P.2d 545 (1980).  

Any redeeming value of classification is sufficient. - The test as to whether a statute 
is unconstitutional under the equal protection clauses is very strict since any redeeming 
value of the classification is sufficient. Espanola Hous. Auth. v. Atencio, 90 N.M. 787, 
568 P.2d 1233 (1977).  

But certain classifications and interests require strict scrutiny. - When a statute is 
challenged on the basis of the equal protection clause, specific tests are applicable. 
Where legislation involves "suspect classifications" (race, etc.) or touches "fundamental 
interests" (right to vote), it is subject to strict scrutiny. But where no such concerns are 
present, legislation is subject to a more liberal critique. McGeehan v. Bunch, 88 N.M. 
308, 540 P.2d 238 (1975).  

Classification must be capricious to be stricken down. - Only if a classification is so 
devoid of any semblance of reason as to amount to mere caprice, depending on 
legislative fiat alone for support, is a court justified in striking down a legislative act as 
violative of constitutional guarantees. State v. Pacheco, 81 N.M. 97, 463 P.2d 521 (Ct. 
App. 1969); Romero v. Tilton, 78 N.M. 696, 437 P.2d 157 (Ct. App. 1967), cert. denied, 
78 N.M. 704, 437 P.2d 165 (1968), overruled on another point, McGeehan v. Bunch, 88 
N.M. 308, 540 P.2d 238 (1975).  

Is it so wholly devoid of any semblance of reason to support it, as to amount to mere 
caprice, depending on legistative fiat alone for support? If so, it will be stricken down as 
violating constitutional guarantees. But the fact that the legislature has adopted the 
classification is entitled to great weight. City of Raton v. Sproule, 78 N.M. 138, 429 P.2d 
336 (1967).  

To show a violation of equal protection, it must be demonstrated that legislation is 
clearly arbitrary and unreasonable, not just that it is possibly arbitrary and 
unreasonable. Gallegos v. Homestake Mining Co., 97 N.M. 717, 643 P.2d 281 (Ct. App. 
1982).  

And requires only rational classification unless personal rights trammeled or 
suspect classification. - Unless a challenged statute trammels fundamental personal 
rights or is drawn upon inherently suspect classifications, such as race, religion or 
alienage, the court presumes the constitutionality of the statutory discrimination and 
requires only that the classification challenged be rationally related to a legitimate state 
interest. Garcia v. Albuquerque Pub. Schools Bd. of Educ., 95 N.M. 391, 622 P.2d 699 
(Ct. App. 1980).  

Or must be void for uncertainty. - Unless the classification is clearly arbitrary and 
capricious or void for uncertainty, a court cannot substitute its views in selecting and 



 

 

classifying for those of the legislature. Michael J. Maloof & Co. v. Bureau of Revenue, 
80 N.M. 485, 458 P.2d 89 (1969).  

But absolute precision in classification is not required. - The basis underlying the 
equal protection doctrine is that persons similarly situated shall receive like treatment; it 
does not require absolute precision or mathematical nicety in the designation of 
classifications, but it does not tolerate classifications which are so grossly overinclusive 
as to defy notions of fairness and reasonableness. McGeehan v. Bunch, 88 N.M. 308, 
540 P.2d 238 (1975).  

In the area of economics and social welfare, a state does not violate the equal 
protection clause merely because the classifications made by its laws are imperfect. If 
the classification has some reasonable basis, it does not offend the constitution simply 
because the classification is not made with mathematical nicety or because in practice it 
results in some inequality. Musgrove v. Department of Health & Social Servs., 84 N.M. 
89, 499 P.2d 1011 (Ct. App.), cert. denied, 84 N.M. 77, 499 P.2d 999 (1972).  

Absolutely equal treatment of parties performing similar service is not demanded in 
order for a legislative act to withstand an attack on its constitutionality, but it is 
nevertheless imperative that where classification is attempted, the same must be 
reasonable and based on real differences bearing a proper relationship to the 
classification, and there must be uniformity of treatment within each class. Community 
Pub. Serv. Co. v. New Mexico Pub. Serv. Comm'n, 76 N.M. 314, 414 P.2d 675, cert. 
denied, 385 U.S. 933, 87 S. Ct. 292, 17 L. Ed. 2d 213 (1966).  

Power to classify carries with it power to establish different sets of rules applicable to 
the different classes, and it is not fatal that the particular rules within the set may result 
in some inequality when applied to specific instances. De Soto Motor Corp. v. Stewart, 
62 F.2d 914 (10th Cir. 1932).  

Changed circumstances may make fair classification unfair. - A classification that 
may once have had a fair and substantial relation to the objectives of the statute 
because of an existing factual setting may lose its relationship due to altered 
circumstances. McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 (1975).  

And unequal administration of apparently fair law violates constitution. - Though 
the law itself be fair on its face and impartial in appearance, yet, if it is applied and 
administered by public authority with an evil eye and an unequal hand, so as practically 
to make unjust and illegal discriminations between persons in similar circumstances, 
material to their rights, the denial of equal justice is still within the prohibition of the 
constitution. However unequal administration of the law or ordinance, so as to violate 
the state and United States constitutions, will not result unless an intentional or 
purposeful discrimination is shown, and this cannot be presumed. One must prove more 
than mere nonenforcement against other violators and present something which in 
effect amounts to an intentional violation of the essential principle of practiced 



 

 

uniformity. Barber's Super Mkts., Inc. v. City of Grants, 80 N.M. 533, 458 P.2d 785 
(1969).  

Classification based solely on time element is unreasonable. - To avoid 
constitutional prohibition, classification must be founded upon some pertinent or real 
differences as distinguished from artificial ones, and a legislative classification based 
wholly upon the time element when the time selected bears no reasonable relationship 
to object of the legislation is unreasonable and repugnant to constitution. State v. 
Sunset Ditch Co., 48 N.M. 17, 145 P.2d 219 (1944).  

Statute which applied only to corporations organized under territorial law and not to 
corporations organized after statehood (Laws 1921, ch. 185) was unconstitutional 
because it denied equal protection of the law and impaired an obligation of contract. 
State v. Sunset Ditch Co., 48 N.M. 17, 145 P.2d 219 (1944).  

As is classification based upon possibility of fraud in some cases. - Although the 
prevention of fraud and collusion is a valid state interest, and the courts should take 
notice of fraud and collusion when found to exist in a particular instance, nevertheless 
the fact that there may be greater opportunity for fraud or collusion in one class of cases 
than another does not warrant courts of law in closing the door to all cases of that class, 
and courts must depend upon the efficacy of the judicial processes to ferret out the 
meritorious from the fraudulent in particular cases. McGeehan v. Bunch, 88 N.M. 308, 
540 P.2d 238 (1975).  

Right to vote may be reasonably restricted. - The state of New Mexico has the power 
to impose reasonable residence and other restrictions on the right to vote, so long as 
the restrictions are not discriminatory and are based on a reasonable classification. City 
of Raton v. Sproule, 78 N.M. 138, 429 P.2d 336 (1967).  

Provided classification serves valid state interest. - If a challenged state statute 
grants the right to vote to some bona fide residents of requisite age and citizenship and 
denies the franchise to others, the court must determine whether the exclusions are 
necessary to promote a compelling state interest. As long as the election in question is 
not one of special interest, any classification restricting the franchise on grounds other 
than residence, age and citizenship cannot stand unless the district or state can 
demonstrate that the classification serves a compelling state interest. Prince v. Board of 
Educ., 88 N.M. 548, 543 P.2d 1176 (1975).  

Limitation of city electors to county qualified property owners is reasonable. - The 
limitation of electors voting on municipal debt or bonds to those property owners who 
are otherwise qualified to vote in the county is based upon the practical and reasonable 
consideration that in New Mexico the voter registration records are kept and maintained 
by the county clerk, are readily available for use in checking qualifications of electors 
and are used by the municipalities in the county in the conduct of municipal elections. 
City of Raton v. Sproule, 78 N.M. 138, 429 P.2d 336 (1967). See 3-30-2, 3-30-3 and 3-
30-6 NMSA 1978.  



 

 

But right to vote for legislature and constitutional amendment may not be 
distinguished. - There is no rational basis to distinguish between voting on 
representatives in the legislature, and voting on constitutional amendments. One is no 
more a necessary ingredient of the democratic process than the other. Nor can it be 
said that an equal voice in selection of the legislature is of greater importance to a 
citizen than equality of weight in expression of views on changes in the basic charter, 
the constitution. State ex rel. Witt v. State Canvassing Bd., 78 N.M. 682, 437 P.2d 143 
(1968).  

Requirement of two-thirds vote in each county for amendment is invalid. - A 
requirement of a two-thirds favorable vote in every county for the adoption of an 
amendment, when there is a wide disparity in population among counties, must result in 
greatly disproportionate values to votes in the different counties. Where a vote in one 
county outweighs 100 votes in another, the "one person, one vote" concept announced 
in Gray v. Sanders, 372 U.S. 368, 83 S. Ct. 801, 9 L. Ed. 2d 821 (1963), certainly is not 
met. State ex rel. Witt v. State Canvassing Bd., 78 N.M. 682, 437 P.2d 143 (1968). See 
N.M. Const., art. VII, § 3 and art. XIX, § 1.  

Restrictions on engaging in business or profession must apply to all. - It is 
undoubtedly the right of every citizen to follow any lawful calling, business or profession 
he may choose, subject only to such restrictions as are imposed upon all persons. State 
v. Collins, 61 N.M. 184, 297 P.2d 325 (1956).  

Prohibiting professionals from continuing present activities is arbitrary. - An act 
which would effectively prohibit architects, architect engineers and registered 
professional engineers from engaging in activities which they presently legally perform, 
involves an arbitrary division of a general class in violation of the constitution. 1967 Op. 
Att'y Gen. No. 67-34.  

Educational qualifications may be imposed on bar applicants. - See note under 
same catchline under analysis line II A above.  

And failure to pass examination justifies denying admission to bar. - See note 
under same catchline under analysis line II A above.  

Without full hearing. - See note under same catchline under analysis line II A above.  

Right to take bar examination may be denied for lack of good character. - See note 
under same catchline under analysis line II A above.  

Applicant may be required to furnish character affidavit. - See note under same 
catchline under analysis line II A above.  

But qualifications required must be connected with fitness to practice. - See note 
under same catchline under analysis line II A above.  



 

 

Activity as attorney may be reviewed. - See note under same catchline under 
analysis line II A above.  

License fee may be imposed on attorneys. - Enforcement of the former penalty 
provision of State Bar Act, Laws 1927, ch. 113, § 2 (deleted in 1949), did not deny to an 
attorney the equal protection of the laws. If power to impose a license fee is conceded, 
as it must be, then penalty which is designed solely to enforce payment of fee and 
which may be avoided altogether by payment is not arbitrary or unreasonable. In re 
Gibson, 35 N.M. 550, 4 P.2d 643 (1931).  

But license may not be suspended without sufficient proof of fault. - A statute 
authorizing suspension of a driver's license is unconstitutional if it fails to require 
sufficient evidence of fault on the part of a driver involved in an accident resulting in the 
death or personal injury of another or serious property damage, in that the failure to 
include such a requirement denies to licensees the equal protection of the laws, 
contrary to this section. 1959-60 Op. Att'y Gen. No. 60-194. See 66-5-30 A(2) NMSA 
1978, authorizing suspension when driver "has been ... convicted in any accident....").  

There may justly be classification between employer and employee; each may be 
made a class, and a different rule applied, because there are differences of situation 
and in the considerations applicable to the various classes. Burch v. Foy, 62 N.M. 219, 
308 P.2d 199 (1957).  

But different minimum wages cannot be set for directly competing employers. - 
The former Wage and Hour Act (Laws 1955, ch. 200) constituted class legislation of the 
most objectionable kind insofar as it referred to drugstore employees. The classification 
was arbitrary and oppressive and without any valid reason for its basis. Burch v. Foy, 62 
N.M. 219, 308 P.2d 199 (1957).  

Under the provisions of § 3(a)(1) of the former Wage and Hour Act (Laws 1955, ch. 
200), the owner of a variety store was required to pay his employees the minimum wage 
of $.75 per hour. On the other hand, his competitors' employees, because they worked 
in drugstores, whether they served food and drink for consumption on the premises or 
not were declared to be "service employees" and needed only be paid $.50 per hour. 
Thus, the variety store owner's competitors obtained a competitive advantage because 
they were entitled to pay a lower minimum wage to their employees performing the 
same functions as in direct competition with the variety store owner's employees. Burch 
v. Foy, 62 N.M. 219, 308 P.2d 199 (1957).  

Liability of hotelkeeper for theft or negligence may be limited. - A statute limiting 
liability of a hotelkeeper as to property of guest for theft or negligence of hotelkeeper or 
his servants, 57-6-1 NMSA 1978, is not unconstitutional under this section, which 
provides for equal protection of the laws. Weiser v. Albuquerque Oil & Gasoline Co., 64 
N.M. 137, 325 P.2d 720 (1958).  



 

 

Intermediate scrutiny of cap on tort damages. - A tort victim's interest in full recovery 
of damages calls for a form of scrutiny somewhere between minimum rationality and 
strict scrutiny. Therefore, intermediate scrutiny should be applied to determine the 
constitutionality of the cap on damages in Subsection A(2) of 41-4-19 NMSA 1978 of 
the Tort Claims Act. Trujillo v. City of Albuquerque, 110 N.M. 621, 798 P.2d 571 (1990).  

Conservation laws may not deprive property owners of constitutional rights. - See 
notes under same catchline under analysis line II A above.  

The classification imposed by the Guest Statute is unreasonable and arbitrary 
and does not rest upon some ground of difference having a fair and substantial relation 
to either of the objects of the legislation; as between those who are denied and those 
who are permitted recovery for negligently inflicted injuries, the classifications do not 
bear a substantial and rational relation to the statute's purposes of protecting the 
hospitality of the host driver and of preventing collusive lawsuits, and therefore the New 
Mexico guest statute is unconstitutional and void as a denial of equal protection of the 
law under U.S. Const., amend. XIV, and this section. McGeehan v. Bunch, 88 N.M. 308, 
540 P.2d 238 (1975) (applicable to pending and future cases). See Laws 1935, ch. 15, 
§§ 1 and 2, compiled as 64-24-1 and 64-24-2, 1953 Comp., and recompiled by Laws 
1978, ch. 35, §§ 275, as 64-5-102 and 64-5-103, 1953 Comp., all omitted from NMSA 
1978.  

No matter how laudable the state's interest in promoting hospitality, the former Guest 
Statute was irrational in allowing the host to abandon ordinary care and in denying to 
nonpaying guests the common-law remedy for negligently inflicting injury. McGeehan v. 
Bunch, 88 N.M. 308, 540 P.2d 238 (1975).  

The protection of hospitality rationale which asserts that the classification scheme 
merely provides a higher standard of care for those who pay than for those who do not 
has been recognized by the courts in the case of common carriers, but cannot 
reasonably be applied to guests in passenger cars since there is no principle in our 
general legal scheme which dictates that one must pay for the right of protection from 
negligently inflicted injury. The classification fails not because it draws some distinction 
between paying and nonpaying guests, but because it penalizes nonpaying guests by 
depriving them completely of protection from ordinary negligence. McGeehan v. Bunch, 
88 N.M. 308, 540 P.2d 238 (1975).  

The "prevention of collusion" premise is unquestionably a legitimate state interest; 
however, compensation is not the distinguishing factor between collusive and 
noncollusive lawsuits, and the former Guest Statute was an impermissible means to 
achieve the prevention of collusion. McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 
(1975).  

The prevention of collusion rationale was insufficient to support the former Guest 
Statute: it is unreasonable and arbitrary, and thus unconstitutional, to do away with 
negligence actions for an entire class of persons solely because some undefined 




