Constitution
of the
State of New Mexico

ADOPTED JANUARY 21, 1911
PREAMBLE

We, the people of New Mexico, grateful to Almighty God for the blessings of liberty, in
order to secure the advantages of a state government, do ordain and establish this
constitution.

ARTICLE |
Name and Boundaries

The name of this state is New Mexico, and its boundaries are as follows:

Beginning at the point where the thirty-seventh parallel of north latitude intersects the
one hundred and third meridian west from Greenwich; thence along said one hundred
and third meridian to the thirty-second parallel of north latitude; thence along said thirty-
second parallel to the Rio Grande, also known as the Rio Bravo del Norte, as it existed
on the ninth day of September, one thousand eight hundred and fifty; thence, following
the main channel of said river, as it existed on the ninth day of September, one
thousand eight hundred and fifty, to the parallel of thirty-one degrees forty-seven
minutes north latitude; thence west one hundred miles to a point; thence south to the
parallel of thirty-one degrees twenty minutes north latitude; thence along said parallel of
thirty-one degrees twenty minutes, to the thirty-second meridian of longitude west from
Washington; thence along said thirty-second meridian to the thirty-seventh parallel of
north latitude; thence along said thirty-seventh parallel to the point of beginning.

ARTICLE II
Bill of Rights

Section 1. [Supreme law of the land.]

The state of New Mexico is an inseparable part of the federal union, and the
constitution of the United States is the supreme law of the land.

ANNOTATIONS

Comparable provisions. — Utah Const., art. I, § 3.



Actions under contracts clause of United States constitution. — Actions against
the state under the contracts clause are barred by sovereign immunity because the
contract clause does not provide for claims for money damages. Manning v. New
Mexico Energy, Minerals & Natural Res. Dep’t, 2006-NMSC-027, 140 N.M. 528, 144
P.3d 87, aff'g in part, rev'g in part, 2004-NMCA-052, 135 N.M. 487, 90 P.3d 506, cert.
denied, 549 U.S. 1051, 127 S. Ct. 663, 166 L. Ed. 2d 513 (2006).

Restitution of amounts discharged in bankruptcy. — The supremacy clause of the
U.S. constitution does not preclude the district court from ordering the defendant to
make restitution to the victims of his fraud of debts that had been discharged by the
bankruptcy court. State v. Collins, 2007-NMCA-106, 142 N.M. 419, 166 P.3d 480, cert.
denied, 2007-NMCERT-008, 142 N.M. 434, 166 P.3d 1088.

Judgment offending public policy of New Mexico. — The fact that a judgment
entered by a foreign court could not have been entered by a New Mexico court,
because it would have offended the public policy of New Mexico, will not permit the
courts of New Mexico to deny it full faith and credit as required under U.S. Const., art.
IV, 8 1. Delaney v. First Nat'l Bank, 73 N.M. 192, 386 P.2d 711 (1963).

Law reviews. — For article, "Reticent Revolution: Prospects for Damage Suits Under
the New Mexico Bill of Rights," see 25 N.M. L. Rev. 173 (1995).

For article, "The Federalism Revolution,"” see 31 N.M. L. Rev. 7 (2001).
For article, "Supreme Court Update,” see 31 N.M. L. Rev. 31 (2001).

For article, "Developing the Eighth Amendment of Those 'Least Deserving' of
Punishment: Statutory Mandatory Minimum for Non-Capital Offense Can Be 'Cruel and
Unusual' When Imposed on Mentally Retarded Children", see 34 N.M. L. Rev. 35
(2004).

For article, "Overbreadth Outside the First Amendment”, see 34 N.M. L. Rev. 53 (2004).

For note and comment, "Indirect Funding of Sectarian Schools: A Discussion of the
Constitutionality of State School Voucher Programs under Federal and New Mexico
Law after Zelman v. Simmons-Harris", see 34 N.M. L. Rev. 193 (2004).

For note, "Did Cooper v. Leatherman Require State Appellate Courts to Apply a De
Novo Standard of Review for Determining the Constitutional Excessiveness of Punitive
Damages Claims? Aken v. Plains Electric Generation & Transmission Cooperative,
Inc.", see 34 N.M. L. Rev. 405 (2004).

For note, "Adding Charges on Retrial: Double Jeopardy, Interstitialism and State v.
Lynch", see 34 N.M. L. Rev. 539 (2004).



For note, "Complying with Nunez: The Necessary Procedure for Obtaining Forfeiture of
Property and Avoiding Double Jeopardy after State v. Esparza”, see 34 N.M. L. Rev.
561 (2004).

For article, "Public Health Protection and the Commerce Clause: Controlling Tobacco in
the Internet Age", see 35 N.M. L. Rev. 81 (2005).

For article, "Criminal Justice and the 2003-2004 United States Court Term", see 35
N.M. L. Rev. 123 (2005).

For article, "Reflections on Fifteen Years of the Teague v. Lane Retroactivity Paradigm:
A Study of the Persistence, the Pervasiveness and the Perversity of the Court's
Doctrine", see 35 N.M. L. Rev. 161 (2005).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16 Am. Jur. 2d Constitutional Law 88 2,
70; 16 A Am. Jur. 2d Constitutional Law 8§ 440.

Implied cause of action for damages for violation of provisions of state constitutions, 75
A.L.R.5th 619.

Existence of pendent jurisdiction of federal court over state claim when joined with claim
arising under laws, treaties, or Constitution of United States, 75 A.L.R. Fed. 600.

16 C.J.S. Constitutional Law § 3.

Sec. 2. [Popular sovereignty.]

All political power is vested in and derived from the people: all government of right
originates with the people, is founded upon their will and is instituted solely for their
good.

ANNOTATIONS
Cross references. — See Kearny Bill of Rights, cl. 1 in Pamphlet 3.
Comparable provisions. — Montana Const., art. Il, § 1.
Utah Const., art. |, § 2.

Wyoming Const., art. |, 8§ 1.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16 Am. Jur. 2d Constitutional Law 8§ 2;
16A Am. Jur. 2d Constitutional Law 88§ 625 to 627.

16 C.J.S. Constitutional Law 8 3; 16A C.J.S. Constitutional Law 88 444 to 451; 29
C.J.S. Elections § 1.



Sec. 3. [Right of self-government.]

The people of the state have the sole and exclusive right to govern themselves as a
free, sovereign and independent state.

ANNOTATIONS
Comparable provisions. — Montana Const., art. Il, § 2.
Conservancy districts. — Laws 1923, ch. 140, § 301 (repealed), creating conservancy
districts, did not violate this section. In re Proposed Middle Rio Grande Conservancy

Dist., 31 N.M. 188, 242 P. 683 (1925).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. Jur. 2d States, Territories and
Dependencies 8§ 4, 5, 14 to 17.

81A C.J.S. States 8§ 16, 20 to 28.

Sec. 4. [Inherent rights.]

All persons are born equally free, and have certain natural, inherent and inalienable
rights, among which are the rights of enjoying and defending life and liberty, of
acquiring, possessing and protecting property, and of seeking and obtaining safety and
happiness.

ANNOTATIONS
Comparable provisions. — Idaho Const., art. |, § 1.
lowa Const., art. |, 8§ 1.
Montana Const., art. Il, 8 3.
Utah Const., art. I, 8 1.
Supremacy of federal constitution. — This section's guarantee of the right of
"seeking and obtaining safety” does not prevail over the state's duty under the
extradition clause of Art. IV of the United States constitution, which has been long held
to be mandatory on the states. New Mexico ex rel. Ortiz v. Reed, 524 U.S. 151, 118 S.
Ct. 1860, 141 L. Ed. 2d 131 (1998).
Rights described in this section are not absolute, but are subject to reasonable

regulation. Otero v. Zouhar, 102 N.M. 493, 697 P.2d 493 (Ct. App. 1984), aff'd in part
and rev'd in part on other grounds, 102 N.M. 482, 697 P.2d 482 (1985).



Deprivation of "happiness” not tort claim. — Vague references to "safety" or
"happiness" in this section are not sufficient to state a claim under 41-4-12 NMSA 1978
(liability of law enforcement officers). Waiver of immunity based on such constitutional
grounds would emasculate the immunity preserved in the Tort Claims Act. Blea v. City
of Espanola, 117 N.M. 217, 870 P.2d 755 (Ct. App.); cert. denied, 117 N.M. 328, 871
P.2d 984 (1994).

Economic policy adopted by state. — A state is free to adopt an economic policy that
may reasonably be deemed to promote the public welfare and may enforce that policy
by appropriate legislation without violation of the due process clause so long as such
legislation has a reasonable relation to a proper legislative purpose and is neither
arbitrary nor discriminatory. Rocky Mt. Whsle. Co. v. Ponca Whsle. Mercantile Co., 68
N.M. 228, 360 P.2d 643, appeal dismissed, 368 U.S. 31, 82 S. Ct. 145, 7 L. Ed. 2d 90
(1961).

Laws 1937, ch. 44, 8§ 2, Fair Trade Act (49-2-2, 1953 Comp., repealed), was
unconstitutional and void as an arbitrary and unreasonable exercise of the police power
without any substantial relation to the public health, safety or general welfare insofar as
it concerned persons who were not parties to contracts provided for in Laws 1937, ch.
44, 8 1 (49-2-1, 1953 Comp., now repealed). Skaggs Drug Ctr. v. Gen. Elec. Co., 63
N.M. 215, 315 P.2d 967 (1957).

The right of association emanating from the first amendment is not absolute. Its
exercise, as is the exercise of express first amendment rights, is subject to some
regulation as to time and place. Futrell v. Ahrens, 88 N.M. 284, 540 P.2d 214, 78 A.L.R.
3d 1101 (1975).

The right of association has never been held to apply to the right of one individual to
associate with another, and certainly it has never been construed as an absolute right of
association between a man and woman at any and all places and times. Futrell v.
Ahrens, 88 N.M. 284, 540 P.2d 214, 78 A.L.R. 3d 1101 (1975).

Right is not waiver of government tort immunity. — Assuming the right to intimate
association is encompassed within N.M. Const., art. I, 88 4 and 17, as a matter of law,
the plaintiffs, who are children of the deceased killed by law enforcement officers, were
unforeseeable as injured parties and defendant officers had no duty towards them. The
plaintiffs’ allegations of violations of their constitutional right to associate with their father
and receive his love, guidance, and protection are not sufficient to waive immunity.
Lucero v. Salazar, 117 N.M. 803, 877 P.2d 1106 (Ct. App.), cert. denied, 117 N.M. 802,
877 P.2d 1105 (1994).

Constitutional rights of teachers and students. — Neither students nor teachers
shed their constitutional rights to freedom of speech or expression at the schoolhouse
gate; school officials do not possess absolute authority over their students, and among
the activities to which schools are dedicated is personal communication among



students, which is an important part of the educational process. Futrell v. Ahrens, 88
N.M. 284, 540 P.2d 214, 78 A.L.R. 3d 1101 (1975).

A regulation of the board of regents of the New Mexico state university which prohibited
visitation by persons of the opposite sex in residence hall, or dormitory, bedrooms
maintained by the regents on the university campus, except when moving into the
residence halls and during annual homecoming celebrations, where the regents placed
no restrictions on intervisitation between persons of the opposite sex in the lounges or
lobbies of the residence halls, the student union building, library or other buildings, or at
any other place on or off the campus, and no student was required to live in a residence
hall, did not interfere appreciably, if at all, with the intercommunication important to the
students of the university, the regulation was reasonable, served legitimate educational
purposes and promoted the welfare of the students at the university. Futrell v. Ahrens,
88 N.M. 284, 540 P.2d 214, 78 A.L.R. 3d 1101 (1975).

Although personal intercommunication among students at schools, including
universities, is an important part of the educational process, it is not the only, or even
the most important, part of that process. Futrell v. Ahrens, 88 N.M. 284, 540 P.2d 214,
78 A.L.R. 3d 1101 (1975).

Status of resident for divorce purposes. — The New Mexico legislature may
constitutionally confer the status of resident for divorce purposes upon those
continuously stationed within this state by reason of military assignment. Wilson v.
Wilson, 58 N.M. 411, 272 P.2d 319 (1954).

Tort liability not found. — Although the language of this section is broader than that of
the fourteenth amendment to the United States Constitution, the plaintiff can not support
a liability action against a school board or its officers when the plaintiff's decedent, while
interviewing for the job of security officer and attempting to complete a physical agility
test, suffered a heart attack and subsequently died. Simple negligence in the
performance of a law enforcement officer's duty does not amount to commission of a
tort. Tafoya v. Bobroff, 865 F. Supp. 742 (D.N.M. 1994), aff'd, 74 F.3d 1250 (10th Cir.
1996).

Right to protect property. — The right to protect property being a specifically
mentioned right, its presence in this section might provide the basis for additional
protection against unreasonable searches and seizures. State v. Sutton, 112 N.M. 449,
816 P.2d 518 (Ct. App.), cert. denied 112 N.M. 308, 815 P.2d 161 (1991), modified by
State v. Gomez, 1997-NMSC-006, 122 N.M. 777, 932 P.2d 1.

Reclamation district contract. — A provision of a reclamation contract allowing a
reclamation district to enter into a lawful contract with the United States for the
improvement of the district and the increase of its water supply does not violate this
section or art. Il, 8 18. Middle Rio Grande Water Users Ass'n v. Middle Rio Grande
Conservancy Dist., 57 N.M. 287, 258 P.2d 391 (1953).



Cause of action as property right. — Cause of action which Indian acquires when tort
is committed against him is property which he may acquire or become invested with,
particularly if tort is committed outside of reservation by a state citizen who is not an
Indian; where Indian is killed as result of such tort, the cause of action survives. Truijillo
v. Prince, 42 N.M. 337, 78 P.2d 145 (1938).

Recovery of damages as property right. — Intermediate scrutiny should be applied to
determine the constitutionality of the cap on damages in Subsection A(2) of 41-4-19
NMSA 1978 of the Tort Claims Act. Trujillo v. City of Albuquerque, 110 N.M. 621, 798
P.2d 571 (S. Ct.1990), appeal after remand 119 N.M. 602, 893 P.2d 1006 (1995),
overruled by 1998-NMSC-031, 125 N.M. 721, 965 P.2d 305.

Ordinance denying right to canvass. — Green River ordinance was held valid despite
contention that it deprived photographer who employed solicitors to canvass residential
areas of right to acquire and enjoy property. Green v. Town of Gallup, 46 N.M. 71, 120
P.2d 619 (1941).

Unreasonable interference with others. — This section means that each person may
seek his safety and happiness in any way he sees fit so long as he does not
unreasonably interfere with the safety and happiness of another. 1966 Op. Att'y Gen.
No. 66-15.

Graduated income tax provisions are in no way related to or in conflict with the
inherent rights provision in this section. Such income tax provisions do not prevent or
deny a person's natural inherent and inalienable rights. 1968 Op. Att'y Gen. No. 68-09.

Law reviews. — For survey, "The Statute of Limitations in Medical Malpractice
Actions," see 6 N.M. L. Rev. 271 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16A Am. Jur. 2d Constitutional Law 88
439 to 446, 552 to 573.

Civil Rights: constitutionality of civil rights ordinance, 93 A.L.R.2d 1028.

Validity of regulation by public-school authorities as to clothes or personal appearance
of pupils, 58 A.L.R.5th 1.

Observation through binoculars as constituting unreasonable search, 59 A.L.R.5th 615.

16A C.J.S. Constitutional Law 88 444 to 454; 16B C.J.S. Constitutional Law 88 472 to
500; 16C C.J.S. Constitutional Law 88 977 to 991.

Sec. 5. [Rights under Treaty of Guadalupe Hidalgo preserved.]

The rights, privileges and immunities, civil, political and religious guaranteed to the
people of New Mexico by the Treaty of Guadalupe Hidalgo shall be preserved inviolate.



ANNOTATIONS

Cross references. — For the Guadalupe Hidalgo treaty division in the Attorney General
office, see 8-5-18 NMSA 1978.

This section does not protect the culturally bound use of personal property. N.M.
Gamefowl Assn., Inc. v. State ex rel. King, 2009-NMCA-088, 146 N.M. 758, 215 P.3d
67, cert. denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358.

This section does not protect the right to engage in cockfighting. N.M. Gamefowl
Assn., Inc. v. State ex rel. King, 2009-NMCA-088, 146 N.M. 758, 215 P.3d 67, cert.
denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358.

Law reviews. — For comment, "Education and the Spanish-Speaking - An Attorney
General's Opinion on Article XII, Section 8 of the New Mexico Constitution,” see 3 N.M.
L. Rev. 364 (1973).

Sec. 6. [Right to bear arms.]

No law shall abridge the right of the citizen to keep and bear arms for security and
defense, for lawful hunting and recreational use and for other lawful purposes, but
nothing herein shall be held to permit the carrying of concealed weapons. No
municipality or county shall regulate, in any way, an incident of the right to keep and
bear arms. (As amended November 2, 1971 and November 2, 1986.)

ANNOTATIONS

Cross references.— For the Concealed Handgun Carry Act, see 29-19-1 to 29-19-13
NMSA 1978.

Comparable provisions. — Idaho Const., art. |, § 11.

Montana Const., art. Il, § 12.

Utah Const., art. I, 8 6.

Wyoming Const., art. |, § 24.

The 1971 amendment, which was proposed by H.J.R. No. 5, § 1 (Laws 1971, p. 1378)
and adopted at the special election held on November 2, 1971, with a vote of 55,349 for
and 20,521 against, substituted "No law shall abridge the right of the citizen to keep

and" for "The people have the right to," deleted "their" before "security and defense,"
and inserted "for lawful hunting and recreational use and for other lawful purposes.”



The 1986 amendment, which was proposed by S.J.R. No. 10 (Laws 1985) and adopted
at the general election held on November 4, 1986, by a vote of 179,716 for and 111,517
against, added the last sentence.

Reasonable regulation of right to bear arms. — A law which prohibits one from
carrying a firearm into a liquor establishment is a reasonable regulation and not an
infringement upon the right to bear arms, under either the federal or the state
constitution. State v. Dees, 100 N.M. 252, 669 P.2d 261 (Ct. App. 1983) (decided prior
to 1986 amendment, which added the last sentence).

Section 30-7-3 NMSA 1978, prohibiting unlawful carrying of a firearm in an
establishment licensed to dispense alcoholic beverages, is not an unconstitutional
infringement upon the right to bear arms under the New Mexico constitution; regulation
of the right to bear arms is not a deprivation of that right. State v. Lake, 1996-NMCA-
055, 121 N.M. 794, 918 P.2d 380, cert. denied, 121 N.M. 676, 916 P.2d 1343 (1996).

Conviction for negligent weapon use constitutional. — Possession of firearms by
intoxicated persons presents a clear danger to the public. The state constitution does
not support a right to engage in this type of behavior. Therefore, the defendant's
conviction for negligent use of a deadly weapon did not violate his right to bear arms
under the state constitution, since there was evidence that he was intoxicated, he
pointed the gun at another person, and he appeared to be loading the gun. State v.
Rivera, 115 N.M. 424, 853 P.2d 126 (Ct. App.), cert. denied, 115 N.M. 228, 849 P.2d
371 (1993).

Carrying of concealed weapons. — Constitution neither forbids nor grants the right to
bear arms in a concealed manner. State ex rel. N.M. Voices for Children, Inc. v. Denko,
2004-NMSC-011, 135 N.M. 439, 90 P.3d 458.

Ordinances prohibiting the carrying of concealed weapons have generally been
held to be a proper exercise of police power and do not deprive citizens of the right to
bear arms as their effect is only to regulate the right, however, as applied to arms, other
than those concealed, an ordinance which purports to completely prohibit the right to
bear arms is void. City of Las Vegas v. Moberg, 82 N.M. 626, 485 P.2d 737 (Ct. App.
1971) (decided prior to 1986 amendment, which added the last sentence).

Carrying of loaded gun. — Under the state constitution of New Mexico a person can
carry a loaded gun which is not concealed although there may be a local ordinance to
the contrary. U.S. v. Romero, 484 F.2d 1324 (10th Cir. 1973) (decided prior to 1986
amendment, which added the last sentence).

It is lawful to carry a gun in a vehicle. State v. Gutierrez, 2004-NMCA-081, 136 N.M.
18, 94 P.3d 18, cert. denied, 2004-NMCERT-006, 135 N.M. 788, 93 P.3d 1293.

Seizure of gun does not have to be related to initial traffic stop when it is justified
on safety grounds during a search incident to arrest. State v. Gutierrez, 2004-NMCA-



081, 136 N.M. 18, 94 P.3d 18, cert. denied, 2004-NMCERT-006, 135 N.M. 788, 85 P.3d
1293.

Tort by minor. — Parent who keeps loaded firearm in home and who is without
knowledge that his minor child was indiscreet or reckless in handling firearms is not
liable for tort committed by the minor. Lopez v. Chewiwie, 51 N.M. 421, 186 P.2d 512
(2947).

Scope of restriction on regulation by municipalities and counties. — The language
used in the last sentence of this section simply takes from municipalities and counties
the authority they otherwise would have under their police powers to regulate matters
which are incidents of right to bear arms. It does not, by its terms, restrict such
regulation to the legislature, although the practical result of the prohibition is to allow
firearm regulation only by the state and state agencies with the requisite statutory
authority. 1990 Op. Att'y Gen. No. 90-07.

The last sentence of this section, prohibiting a municipality or county from regulating "in
any way, an incident of the right to keep and bear arms," includes buying and selling
firearms. 1990 Op. Att'y Gen. No. 90-07.

Law reviews. — For article, "The Right (?) to Keep and Bear Arms," see 27 N.M. L.
Rev. 491 (1997).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. Jur. 2d Weapons and Firearms
884, 5, 8, 27.

Gun control laws, validity and construction of, 28 A.L.R.3d 845.

Validity of state statutes restricting the right of aliens to bear arms, 28 A.L.R.4th 1096.
Fact that weapon was acquired for self-defense or to prevent its use against defendant
as defense in prosecution for violation of state statute prohibiting persons under
indictment for, or convicted of, crime from acquiring, having, carrying, or using firearms
or weapons, 39 A.L.R.4th 967.

Sufficiency of prior conviction to support prosecution under state statute prohibiting
persons under indictment for, or convicted of, crime from acquiring, having, carrying, or
using firearms or weapons, 39 A.L.R.4th 983.

Validity of state statute proscribing possession or carrying of knife, 47 A.L.R.4th 651.

Validity of state gun control legislation under state constitutional provisions securing the
right to bear arms, 86 A.L.R.4th 931.

Validity, construction and application of state or local law prohibiting manufacture,
possession, or transfer of "assault weapon,” 29 A.L.R.5th 664.



Federal constitutional right to bear arms, 37 A.L.R. Fed. 696.

16 C.J.S. Constitutional Law 8 148; 16B C.J.S. Constitutional Law § 511; 94 C.J.S.
Weapons 88 2, 3, 8, 10.

Sec. 7. [Habeas corpus.]

The privilege of the writ of habeas corpus shall never be suspended, unless, in case
of rebellion or invasion, the public safety requires it.

ANNOTATIONS

Cross references. — For supreme court's power to issue habeas corpus, see N.M.
Const., art. VI, § 3.

For district court's power to issue habeas corpus, see N.M. Const., art. VI, § 13.

See Kearny Bill of Rights, cl. 9 in Pamphlet 3.

For statutory habeas corpus provisions generally, see 44-1-1 to 44-1-38 NMSA 1978.
Comparable provisions. — Idaho Const., art. |, § 5.

lowa Const., art. I, 8§ 13.

Utah Const., art. I, 8 5.

Wyoming Const., art. I, 8 17.

"Special proceeding" under 39-3-7 NMSA 1978. — A habeas corpus proceeding is
not a special statutory proceeding as contemplated by Laws 1937, ch. 197 (39-3-7
NMSA 1978), which authorized appeals from final judgment of district court to supreme
court. In re Forest, 45 N.M. 204, 113 P.2d 582 (1941).

Writ properly refused. — Where, prior to trial, defendant requested a writ of habeas
corpus ad testificandum requiring the appearance of a witness who was then
incarcerated, but witness would claim the fifth amendment upon the subject indicated,
the court stated that it would be a useless gesture and refused the request. Murdock v.
United States, 283 F.2d 585 (10th Cir. 1960), cert. denied, 366 U.S. 953, 81 S. Ct.
1910, 6 L. Ed. 2d 1246 (1961).

Law reviews. — For note, "Post-Conviction Relief After Release From Custody: A
Federal Message and a New Mexico Remedy," see 9 Nat. Resources J. 85 (1969).

For article, "Habeas Corpus in New Mexico," see 11 N.M. L. Rev. 291 (1981).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. Jur. 2d Habeas Corpus 8§ 1 to
1.

Whether habeas corpus is a civil or criminal remedy as affecting state's right to appeal
from discharge, 10 A.L.R. 401, 30 A.L.R. 1322.

Appeal from conviction, right to, as affected by discharge on habeas corpus, 18 A.L.R.
873, 74 A.L.R. 638.

Habeas corpus to test constitutionality of ordinance under which a petitioner is held, 32
A.L.R. 1054.

Appeal from conviction, power to grant writ of habeas corpus pending, 52 A.L.R. 876.

Habeas corpus as remedy for delay in bringing accused to trial or to retrial after
reversal, 58 A.L.R. 1512.

Federal court, discharge on habeas corpus in, from custody under process of state
court for acts done under federal authority, 65 A.L.R. 733.

Statutory remedy as exclusive of remedy by habeas corpus otherwise available, 75
A.L.R. 567.

Liability for statutory penalty of judge, court administrative officer or other custodian of
person, in connection with habeas corpus proceedings, 84 A.L.R. 807.

Assistance of counsel, relief in habeas corpus for violation of accused's rights to, 146
A.L.R. 369.

Conviction of offense other than that charged in indictment or information, habeas
corpus as remedy, 154 A.L.R. 1135.

Mistreatment of prisoner lawfully in custody as ground for habeas corpus, 155 A.L.R.
145.

Former jeopardy as ground for habeas corpus, 8 A.L.R.2d 285.

Court's power and duty, pending determination of habeas corpus proceeding on merits,
to admit petitioner to bail, 56 A.L.R.2d 668.

Anticipatory relief in federal courts against state criminal prosecutions growing out of
civil rights activities, 8 A.L.R.3d 301.

Modern status of rule relating to jurisdiction of state court to try criminal defendant
brought within jurisdiction illegally or as result of fraud or mistake, 25 A.L.R.4th 157.



When is a person in custody of governmental authorities for purpose of exercise of
remedy of habeas corpus, 26 A.L.R.4th 455.

Propriety of federal court's considering state prisoner's petition under 28 USC § 2254
where prisoner has exhausted state remedies as to some, but not all, claims in petition,
43 A.L.R. Fed. 631.

Review by federal civil courts of court-matrtial convictions, 95 A.L.R. Fed. 472.

39 C.J.S. Habeas Corpus 88 2 to 5.

Sec. 8. [Freedom of elections.]

All elections shall be free and open, and no power, civil or military, shall at any time
interfere to prevent the free exercise of the right of suffrage.

ANNOTATIONS
Cross references. — For Election Code, see Chapter 1.
Comparable provisions. — Idaho Const., art. I, § 19.
Montana Const., art. Il, 8 13.
Utah Const., art. |, § 17.
Wyoming Const., art. |, § 27.

Vote is supreme right. — The supreme right guaranteed by state constitution is the
right of a citizen to vote at public elections. State ex rel. Walker v. Bridges, 27 N.M. 169,
199 P. 370 (1921).

Fundamental errors outside of Election Code trigger constitutional violation. —
Election is only "free and equal” if the ballot allows the voter to choose between the
lawful candidates for that office; therefore, ballot errors by county clerk that are outside
the Election Code are violations of N.M. Const., art. Il, 8 8. Gunaji v. Macias, 2001-
NMSC-028, 130 N.M. 734, 31 P.3d 1008.

Standing. — While constestants in an election do not enjoy directly as political
candidates the protection of N.M. Const., art. Il, 8§ 8, they have standing to assert the
rights of those voters whose votes were incorrectly tabulated. Gunaji v. Macias, 2001-
NMSC-028, 130 N.M. 734, 31 P.3d 1008.

Remedy. — The remedy for ballot errors outside the Election Code but in violation of
N.M. Const., art. I, 8 8 is not a new election but rather to analogize from the Election



Code, specifically 1-14-13 NMSA 1978, and reject the votes in the tainted precinct.
Gunaji v. Macias, 2001-NMSC-028, 130 N.M. 734, 31 P.3d 1008.

Write-in candidates in conservancy district elections. — Conservancy district board
rule prohibiting write-in candidates for election to the board is invalid as contrary to the
legislative intent expressed by 1-1-19 NMSA 1978, making the Election Code, Chapter
1 NMSA 1978, applicable to special district elections and to the constitutional mandate
in this section of "free and open" elections. Gonzales v. Middle Rio Grande
Conservancy Dist., 106 N.M. 426, 744 P.2d 554 (Ct. App. 1987).

Law reviews. — For note, "Why Gunaji v. Macias Matters to Candidates and Voters: Its
Impact on New Mexico Election Law", see 33 N.M. L. Rev. 431 (2003).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Elections § 2 et seq.

Criminal responsibility of one cooperating in violation of election law which he is
incapable of committing personally, 5 A.L.R. 786, 74 A.L.R. 1110, 131 A.L.R. 1322.

Constitutionality of corrupt practices acts, 69 A.L.R. 377.
Women's suffrage amendment to federal or state constitution as affecting preexisting
constitutional or statutory provisions which limited rights or duties to legal or male

voters, 71 A.L.R. 1332.

Propriety of test or question asked applicant for registration as voter other than formal
guestions relating to specific conditions of his right to registration, 76 A.L.R. 1238.

Constitutionality of statutes in relation to registration before voting at election or primary,
91 A.L.R. 349.

Purging voters' registration lists, remedy and procedure for, 96 A.L.R. 1035.

Nonregistration as affecting legality of votes cast by persons otherwise qualified, 101
A.L.R. 657.

Statutory provisions relating to form or manner in which election returns from voting
districts or precincts are to be made, failure to comply with, 106 A.L.R. 398.

Failure of officers to give notice of election as a punishable offense, 134 A.L.R. 1257.

Excess or illegal ballots, treatment of, when it is not known for which side of a
proposition they were cast, 155 A.L.R. 677.

Voting by persons in the military service, 155 A.L.R. 14509.



Conspiracy to prevent exercise of right respecting election as within federal statutes
denouncing conspiracy, 162 A.L.R. 1373.

Official ballots or ballots conforming to requirements, failure to make available as
affecting validity of election of public officer, 165 A.L.R. 1263.

Power of election officers to withdraw or change returns, 168 A.L.R. 855.
Military establishments, state voting rights of residents of, 34 A.L.R.2d 1193.

What constitutes "conviction" within constitutional or statutory provision disfranchising
one convicted of crime, 36 A.L.R.2d 1238.

Validity of percentage of vote or similar requirements for participation by political parties
in primary elections, 70 A.L.R.2d 1162.

Validity and effect of statutes exacting filing fees from candidates for public office, 89
A.L.R.2d 864.

Absentee Voters' Laws, validity of, 97 A.L.R.2d 218.

Effect of conviction under federal law, or law of another state or country on right to vote
or hold public office, 39 A.L.R.3d 303.

Students: residence of students for voting purposes, 44 A.L.R.3d 797.

29 C.J.S. Elections § 6.

Sec. 9. [Military power subordinate; quartering of soldiers.]

The military shall always be in strict subordination to the civil power; no soldier shall
in time of peace be quartered in any house without the consent of the owner, nor in time
of war except in the manner prescribed by law.

ANNOTATIONS

Cross references. — For military affairs generally, see Chapter 9, Article 9 NMSA
1978.

Comparable provisions. — Idaho Const., art. |, § 12.
lowa Const., art. |, § 14.
Utah Const., art. I, 8§ 20.

Montana Const., art. I, § 32.



Wyoming Const., art. |, § 25.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A Am. Jur. 2d Military and Civil
Defense § 355.

6 C.J.S. Armed Services § 7.

Sec. 10. [Searches and seizures.]

The people shall be secure in their persons, papers, homes and effects, from
unreasonable searches and seizures, and no warrant to search any place, or seize any
person or thing, shall issue without describing the place to be searched, or the persons
or things to be seized, nor without a written showing of probable cause, supported by
oath or affirmation.

ANNOTATIONS
Cross references. — See Kearny Bill of Rights, cl. 11 in Pamphlet 3.

For issuance, contents, execution and return of arrest warrant in district court, see
Rules 5-208 and 5-210 NMRA..

For issuance, contents, execution and return of search warrants in district court see
Rule 5-211 NMRA.

For issuance, contents, execution and return of arrest warrant in magistrate court, see
Rules 6-203 and 6-206 NMRA.

For issuance, contents, execution and return of search warrant in magistrate court, see
Rule 6-208 NMRA.

For issuance, contents, execution and return of arrest warrant in metropolitan court, see
Rules 7-204 and 7-206 NMRA.

For issuance, contents, execution and return of search warrant in metropolitan court,
see Rule 7-208 NMRA.

For issuance, contents, execution and return of arrest warrant in municipal court, see
Rule 8-205 NMRA.

For issuance, contents, execution and return of search warrant in municipal court see
Rule 8-207 NMRA.

Comparable provisions. — Idaho Const., art. |, § 17.

lowa Const., art. |, § 8.



Montana Const., art. Il, § 11.
Utah Const., art. I, § 14.
Wyoming Const., art. |, § 4.
l. GENERAL CONSIDERATION.
A. IN GENERAL.

Exceptions to the warrant requirement. — In the absence of a search warrant, a
search must find its justification in one of the exceptions to the warrant requirement,
namely plain view, probable cause plus exigent circumstances, search incident to
arrest, consent, inventory and hot pursuit. State v. Ledbetter, 88 N.M. 344, 540 P.2d
824 (Ct. App. 1975).

"Good faith" exception invalid. — Evidence obtained by virtue of an invalid search
warrant is not admissible under the exclusionary rule's "good faith" exception as
articulated by the United States supreme court in United States v. Leon, since the good-
faith exception is incompatible with the guarantees of the New Mexico constitution that
prohibit unreasonable searches and seizures and that mandate the issuance of search
warrants only upon probable cause. State v. Gutierrez, 116 N.M. 431, 863 P.2d 1052
(1993).

State and federal clauses compared. — The protections afforded under this section
are more extensive than those under the fourth amendment of the United States
constitution. In re Shon Daniel K., 1998-NMCA-069, 125 N.M. 219, 959 P.2d 553, cert.
denied, 125 N.M. 147, 958 P.2d 105 (1998).

State constitutional claim not preserved. — Where defendant, who was a passenger
in a vehicle that was involved in a crash, was arrested after defendant fled from the
vehicle after the crash; defendant was handcuffed and arrested by a police officer who
pursued defendant; after defendant was arrested, the officer saw defendant reach into
his pocket and toss a piece of cardboard onto the ground; the cardboard contained
methamphetamine; and in defendant’s motion to suppress the evidence, defendant
made only a broad statement about the New Mexico constitution providing greater
protection than the United States constitution and did not refer to any particular
constitutional provision or principle or provide reasons for interpreting any provision in
the New Mexico constitution differently from its federal counterpart, defendant failed to
preserve the argument that the New Mexico constitution provides more protection than
the United States constitution to a passenger of a vehicle who decides to run after the
vehicle is involved in a crash. State v. Maez, 2009-NMCA-108, 147 N.M. 91, 217 P.3d
104, cert. denied, 2009-NMCERT-008, 147 N.M. 395, 223 P.3d 940, rev'g 2007-NMCA-
006, 140 N.M. 864, 149 P.3d 961.



A claim that an investigatory vehicle stop violated this section was not preserved where
the court of appeals decided the case under the fourth amendment to the federal
constitution and did not adequately articulate an interstitial analysis, as required by New
Mexico law to support an independent claim under the state constitution. State v.
Vandenberg, 2003-NMSC-030, 134 N.M. 566, 81 P.3d 19, rev'g 2002-NMCA-066, 132
N.M. 354, 48 P.3d 92.

Not applicable to private intrusions. — The provisions of this section do not apply to
intrusions by private persons. State v. Johnston, 108 N.M. 778, 779 P.2d 556 (Ct. App.),
cert. denied, 108 N.M. 771, 779 P.2d 549 (1989).

Statutory provisions read in pari materia. — This section and statutory provisions
relative to issuance of warrants and verification of information are to be considered in
pari materia. State v. Trujillo, 33 N.M. 370, 266 P. 922 (1928).

The standard for a seizure under Article Il, Section 10 of the New Mexico
constitution is whether a reasonable person would feel free to leave. State v. Garcia,
2009-NMSC-046, 147 N.M. 134, 217 P.3d 1032, rev'g 2008-NMCA-044, 143 N.M. 765,
182 P.3d 146.

New Mexico standard of seizure. — Where a police officer, who was responding to a
domestic call to remove a person from the callers’ home, saw defendant walking across
the street in the vicinity of the callers’ home; the officer was not acquainted with the
defendant and had no information that defendant was the person to whom the caller
was referring; the officer stopped the officer's marked patrol vehicle in the intersection
near defendant, shone a light on defendant and told defendant to stop; defendant did
not stop; defendant appeared to be fumbling with something in his pocket, and the
officer feared that defendant had a weapon; the officer pulled the officer's gun and
ordered defendant to stop; the defendant did not stop and the officer sprayed defendant
with pepper spray; and the officer saw something fall from defendant’s pocket and the
officer then tackled defendant, defendant was seized under the standard of Article I,
Section 10 of the New Mexico constitution when the officer stopped his patrol car in the
intersection, shone the light on defendant and told defendant to stop. State v. Garcia,
2009-NMSC-046, 147 N.M. 134, 217 P.3d 1032.

Search and seizure is constitutionally lawful under either of three instances: if
conducted pursuant to a legal search warrant, by consent or incident to a lawful arrest.
State v. Sedillo, 79 N.M. 289, 442 P.2d 601 (Ct. App. 1968).

A search and seizure may be by consent, as an incident to a lawful arrest or pursuant to
a legal search warrant. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert.
denied, 81 N.M. 506, 469 P.2d 151 (1970).

A search and seizure may be by consent as an incident to a lawful arrest or pursuant to
a legal search warrant. State v. Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App. 1970).



Reasonableness is the touchstone of any search. State v. Clark, 89 N.M. 695, 556
P.2d 851 (Ct. App. 1976).

If a search and seizure is reasonable, as that term is defined and understood, it will not
violate the constitutional mandate, but reasonableness must be determined by the facts
and circumstances of each case. State v. Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct.
App. 1969).

The reasonableness of the search depends on the facts and circumstances of each
case. State v. Sedillo, 79 N.M. 289, 442 P.2d 601 (Ct. App. 1968).

Whether the search and seizure was reasonable must be determined on the basis of
the facts of the case. State v. Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App. 1969).

The standard by which all search and seizure cases are to be determined is
reasonableness. State v. Bidegain, 88 N.M. 384, 540 P.2d 864 (Ct. App.), rev'd in part,
88 N.M. 466, 541 P.2d 971 (1975).

The reasonableness of each search and seizure is to be decided upon its own facts and
circumstances in light of general standards. State v. Sanchez, 88 N.M. 378, 540 P.2d
858 (Ct. App.), rev'd, 88 N.M. 402, 540 P.2d 1291 (1975), latter decision overruled by
State v. Attaway, 117 N.M. 141, 870 P.2d 103 (1994).

Unreasonable search. — An unreasonable search and seizure cannot be made
reasonable by what is discovered. State v. Baca, 87 N.M. 12, 528 P.2d 656 (Ct. App.),
cert. denied, 87 N.M. 5, 528 P.2d 649 (1974).

United States Const., amend. 1V, by its words, protects only against unreasonable
searches and seizures, and what is reasonable depends upon the facts and
circumstances of each case. Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert.
denied, 88 N.M. 318, 540 P.2d 248 (1975).

Probation revocation hearings. — The exclusionary rule of this section applies in
probation revocation hearings. State v. Marquart, 1997-NMCA-090, 123 N.M. 809, 945
P.2d 1027, cert. denied, 123 N.M. 626, 944 P.2d 274 (1997).

Applicability to juvenile proceedings. — United States Const., amend. IV, has been
expressly applied to juvenile proceedings in this state by former 32-1-27 NMSA 1978.
Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d
248 (1975).

Where a search is sought to be justified on either of two grounds and the search is
lawful under one of the asserted grounds, the search does not become unlawful
because not sustainable under the other asserted ground. State v. Sedillo, 79 N.M. 289,
442 P.2d 601 (Ct. App. 1968).



Plea of guilty. — Irregularities in connection with defendant's arrest and detention
cannot be raised after the entry of a voluntary plea of guilty. State v. Marquez, 79 N.M.
6, 438 P.2d 890 (1968).

Distinction and instrumentalities. — Nothing in the language of the fourth
amendment supports the distinction between "mere evidence" and instrumentalities,
fruits of crime or contraband. Privacy is disturbed no more by a search directed to a
purely evidentiary object than it is by a search directed to an instrumentality, fruit or
contraband. State v. Williamson, 78 N.M. 751, 438 P.2d 161 (1968), cert. denied, 393
U.S. 891,89 S. Ct. 212, 21 L. Ed. 2d 170 (1968).

No good faith exception to exclusionary rule. — There is no good faith exception to
the exclusionary rule under this section. State v. Gutierrez, 112 N.M. 774, 819 P.2d
1332 (Ct. App. 1991), aff'd, 116 N.M. 431, 863 P.2d 1052 (1993).

Exclusionary rule not applicable. — Even if officers violated the rights of defendant
and his family by entering their apartment without a warrant, the exclusionary rule does
not foreclose the use of evidence obtained by the officers of defendant’s actions
attacking the officers within the apartment. State v. Traverson B., 2006-NMCA-146, 140
N.M. 783, 149 P.3d 99, cert. denied, 2006-NMCERT-011, 140 N.M. 845, 149 P.3d 942.

Serial number check of lawfully seized weapon. — Where police officer was legally
in possession of a gun, running a search on the serial number was not an additional
intrusion under the U.S. constitution because defendant no longer had a reasonable
expectation of privacy in the weapon and the N.M. constitution does not provide him
with more protection than does the U.S. constitution in connection with serial number
checks of lawfully seized objects. State v. Gutierrez, 2004-NMCA-081, 136 N.M. 18, 94
P.3d 18, cert. denied, 2004-NMCERT-006, 135 N.M. 788, 93 P.3d 1293.

Remedies of persons aggrieved by unlawful search and seizure. — A person
aggrieved by an unlawful search and seizure may move for the return of the property
and to suppress the use of evidence so obtained on the ground that the property seized
is not that described in the warrant. State v. Paul, 80 N.M. 521, 458 P.2d 596 (Ct. App.
1968), cert. denied, 80 N.M. 746, 461 P.2d 228 (1969), cert. denied, 397 U.S. 1044, 90
S. Ct. 1354, 25 L. Ed. 2d 654 (1970), overruled by State v. Gunzelman, 85 N.M. 295,
512 P.2d 55 (1973).

Denial of motion to suppress. — In viewing the facts to determine the propriety of
denying a motion to suppress, controverted questions of fact will not be resolved, but
the facts found by the trial court will be weighed against the standards of
reasonableness. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386
U.S. 976,87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).

Defendants were prejudiced by the unconstitutional denial of a hearing on their motion
to suppress when the trial court refused to guarantee that none of the testimony elicited
from them therein would be admitted at their subsequent trial; a defendant cannot be



required to elect between a valid fourth amendment claim or, in legal effect, a waiver of
his fifth amendment privilege against self-incrimination. State v. Volkman, 86 N.M. 529,
525 P.2d 889 (Ct. App. 1974), superceded by rule State v. Roybal, 115 N.M. 27, 846
P.2d 333 (1992).

Police officers cannot just ask anyone for permission to search his effects. State
v. Bidegain, 88 N.M. 384, 540 P.2d 864 (Ct. App.), rev'd in part, 88 N.M. 466, 541 P.2d
971 (1975).

The facts to be examined on appeal are those facts elicited before the trial court on
the hearing on the motion to suppress. State v. Deltenre, 77 N.M. 497, 424 P.2d 782
(1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).

B. STANDING TO CHALLENGE SEARCH AND SEIZURE.

Defendant was not the owner or a guest in a house where defendant was
searched and seized. — Where police, who were looking for an intoxicated driver,
found defendant’s car, which matched the description of the car of the intoxicated driver,
parked in front of a house; the police entered the house, found defendant sleeping on a
couch, and administered field sobriety tests and a breath test which indicated that
defendant was intoxicated; defendant was arrested for aggravated DWI; and defendant
was not the owner of the house or a guest and did not have permission to be in the
house, the police entry into the other person’s house did not violate defendant’s own
reasonable expectation of privacy in the house and defendant did not have standing to
suppress the evidence obtained as a result of defendant's warrantless arrest in the
other person’s house. State v. Crocco, 2014-NMSC-016, rev'g 2013-NMCA-033, 296
P.3d 1224.

Seizure of evidence related to pretextual stop of an automobile. — Where police
officers, who were monitoring drug activity at a motel and who were under orders to
stop every vehicle leaving the motel, followed a vehicle in which defendant’s co-
conspirator was a passenger looking for probable cause to stop the vehicle; the officers
stopped the vehicle for failure to use a turn signal; the co-conspirator left the vehicle and
went to a motel room; the co-conspirator returned to the vehicle with methamphetamine
and told the officers that the co-conspirator had purchased the methamphetamine from
defendant earlier in the day at defendant’s motel room; no evidence was seized from
the vehicle; and defendant had no possessory interest in the vehicle, was not riding in
the vehicle, was not present at the scene of the stop, and played no role in the stop and
seizure of the evidence from the co-conspirator, defendant did not have standing to
argue a motion to suppress evidence that resulted from the pretextual stop of the
vehicle. State v. Silvas, 2013-NMCA-093, cert. granted, 2013-NMCERT-009.

C. STATE ACTION.

Standing to challenge search and seizure. — Where an undercover police officer
entered an apartment that defendant occupied to buy cocaine; after the officer



completed the transaction, the officer signaled surveillance officers who entered the
apartment and detained the occupants outside the apartment; the officer saw defendant
trying to hide something in the top part of a closet; the officers found the drug buy-
money in the crawl space above the closet; and defendant testified that he had been
staying in the apartment for three weeks, slept in the apartment, used the kitchen and
bathroom, kept clothes and hygiene items in a bedroom, and paid another person, who
stayed in the apartment and paid the rent, $50 per week, defendant had an expectation
of privacy in the apartment and in the drug buy-money and standing to seek
suppression of the drug buy-money evidence. State v. Sublet, 2011-NMCA-075, 150
N.M. 378, 258 P.3d 1170.

Where police officers seized a digital camera pursuant to a search of defendant’s home;
defendant testified that defendant and the co-defendant had purchased the camera at a
Wal-Mart for the two of them using a credit card and that defendant paid the co-
defendant cash to cover the purchase; and the state’s evidence showed that during the
search, the officers found several credit cards that did not belong to the co-defendant,
that one credit card, which belonged to a victim of identity theft, listed the co-defendant
as the card holder, that the co-defendant had used the fraudulent credit card to
purchase a memory stick for the camera at an Office Max store, and that the camera
had been distributed by an Office Max store in Las Vegas, Nevada, the district court
could conclude that the camera had been lawfully purchased and that defendant had
standing to challenge the seizure of the camera. State v. Gurule, 2011-NMCA-063, 150
N.M. 49, 256 P.3d 992, rev'd, 2013-NMSC-025, 303 P.3d 838.

Purse. — Society recognizes a reasonable expectation of privacy in an individual's
purse and defendant, who had not disclaimed or abandoned ownership of defendant’s
purse, had standing to challenge the search of the purse. State v. Bond, 2011-NMCA-
036, 150 N.M. 451, 261 P.3d 599.

Motel room. — Defendant had standing to challenge a search as violative of the federal
and state constitutions where defendant's testimony established that he had an actual
and subjective expectation of privacy in a motel room. State v. Zamora, 2005-NMCA-
039, 137 N.M. 301, 110 P.3d 517, cert. quashed, 2005-NMCERT-012.

Right of privacy must be invaded. — Constitutional provisions prohibiting
unreasonable searches and seizures are personal rights, and they may be enforced by
exclusion of evidence only at the instance of one whose own protection was infringed by
the search and seizure. To have standing one must be the victim of the search in the
sense that one's right of privacy was invaded. State v. Torres, 81 N.M. 521, 469 P.2d
166 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151 (1970).

Evidence must be an element of the offense. — Defendant had no standing to
exclude evidence on grounds of unreasonable search where the evidence seized was
not an essential element of any of the offenses with which defendant was charged, and
where defendant never claimed a connection with any of the seized evidence - either at
the suppression hearing or at trial. State v. Ellis, 88 N.M. 90, 537 P.2d 698 (Ct. App.



1975), overruled on other grounds State v. Espinosa, 107 N.M. 293, 756 P.2d 573
(1988).

Where a U-Haul dealer stated that he was holding a van leased by defendant until paid
what was owing and if defendant did not pay he was going to keep the contents of the
van, and he was waiting for the money owing at the time of the inventory search, this
recognition of defendant's right to the vehicle by the U-Haul representative was
sufficient to give defendant standing to object to an inventory search and seizure. State
v. Clark, 89 N.M. 695, 556 P.2d 851 (Ct. App. 1976).

Possession of the evidence is required. — All that is necessary to give a defendant
standing to challenge search and seizure is "possession” of the seized evidence which
is itself an essential element of the offense with which the defendant is charged. State v.
Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. App. 1973), overruled by State v. Vigil, 86
N.M. 388, 524 P.2d 1004 (1974).

Owner of a house. — Arrestee's spouse, co-owner of home, present at time of
husband's invalid arrest, had a reasonable expectation of privacy in the couple's home
and was entitled to summary judgment on a claim under this section. Montes v.
Gallegos, 812 F. Supp. 1165 (D.N.M. 1992).

Expectation of privacy of a visitor. — Since the defendant, by permission of the
owner, was in the bedroom of a residence with the door closed, she had a reasonable
expectation of privacy. State v. Wright, 119 N.M. 559, 893 P.2d 455 (Ct. App. ), cert.
denied, 119 N.M. 389, 890 P.2d 1321 (1995).

To establish his standing to challenge a search and seizure, a visitor must show
subjectively, by his conduct, that he had an expectation of privacy, and objectively that
his expectation was reasonable; defendant did not make any specific showing
concerning his expectation of privacy where he was among a group of people in the
living room in the presence of marijuana. State v. Fairres, 2003-NMCA-152, 134 N.M.
668, 81 P.3d 611, cert. denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668.

Evidence taken from a vehicle. — Where a car that was searched and from which
evidence was seized did not belong to defendant nor did the record show that he
claimed any possessory interest in the car, the fact that the car was parked on
defendant's property when it was searched did not give defendant standing to challenge
the search and seizure. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert.
denied, 81 N.M. 506, 469 P.2d 151 (1970).

Argument that since defendant did not own but only rented a car that was searched, he
did not have standing to question the validity of the application for the search warrant,
where there was no question that defendant was one against whom the search was
directed, was without merit. State v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969),
overruled by State v. Nemrod, 85 N.M. 118, 509 P.2d 885 (1973).



Evidence taken from a vehicle. — Even though the defendant did not own the vehicle
and was not an occupant at the time of the search, she had standing to challenge a
search by virtue of her status as a permissive user who had an ongoing relationship
with the owner through which she exerted control over both the vehicle and its contents.
State v. Leyba, 1997-NMCA-023, 123 N.M. 159, 935 P.2d 1171.

Detention by a police service aide is state action. — Where defendant was detained
and handcuffed by a police service aide pending the arrival of police officers to
investigate defendant’s involvement in a rear-end accident; the police service aide was
employed by the police department as a non-commissioned officer to do some of the
same work that a certified officer would do, including investigating traffic accidents and
crime scenes; and the police service aide wore a uniform and drove a marked patrol
car, the police service aide’s actions were state actions because the police service aide
was acting as the agent of the police department when the police service aide detained
defendant. State v. Slayton, 2009-NMSC-054, 147 N.M. 340, 223 P.3d 337.

Probation search in aid of police investigation is unlawful. — The authority of
probation officers to conduct searches and seizures upon probationers without a
warrant may not be used as a proxy or surrogate for police investigations. When police
participate in searches with probation officers, the courts must determine that the
probation officers acted independently. The decisive inquiry is whether the probation
officers acted with a probationary purpose. State v. Bolin, 2010-NMCA-066, 148 N.M.
489, 238 P.3d 363, cert. denied, 2010-NMCERT-006, 148 N.M. 583, 241 P.3d 181.

Where defendant was on probation; police officers wanted to execute a warrant on a
third person in an ongoing narcotics investigation; the police officers had information
that defendant and the third person had been seen together and speculated that the
third person might be at defendant’s home; the police officers asked defendant’s
probation officers to assist the police officers; the police officers and the probation
officers went to defendant’s home; defendant informed the police officers that the third
person was not at defendant’s home; defendant’s physical appearance indicated to the
police officers and the probation officers that defendant was using drugs; defendant
admitted to taking drugs the previous evening; defendant tested positive to a drug test
administered by the probation officers; the police officers held defendant in custody and
interrogated defendant about the third person and about whether defendant had been
dealing in drugs; the probation officers conducted a search of defendant’s immediate
area and found contraband items; the police officers then halted the search to obtain a
search warrant; when the search warrant was approved, the police officers conducted a
second search that revealed additional contraband; and the district court found that the
only reason the police officers were at defendant’'s home was to find the third person,
and the only reason the probation officers were at defendant’s home was to aid the
police investigation, the searches were not conducted for a probationary purpose, the
police officers improperly used the probation officers to search defendant’s home to
effectuate their narcotics investigation, and the district court properly suppressed all
evidence produced after defendant informed the officers that the third person was not at



defendant’s home. State v. Bolin, 2010-NMCA-066, 148 N.M. 489, 238 P.3d 363, cert.
denied, 2010-NMCERT-006, 148 N.M. 583, 241 P.3d 181.

Indian tribal law. — Because there is nothing in either the Zuni constitution or the Zuni
tribal law and order code which authorizes the Zuni tribal court to issue a search
warrant, the evidence seized from a house on the Zuni reservation pursuant to such a
warrant is inadmissible at trial in a New Mexico court, and the motion to suppress the
evidence obtained during the search should have been granted. State v. Railey, 87
N.M. 275, 532 P.2d 204 (Ct. App. 1975).

Questioning by school official is state action. — Questioning of a 13-year-old
student by his assistant principal in an empty classroom in the presence of a teacher is
"state action," rendering U.S. Const., amend. 1V, applicable through amend. XIV. Doe v.
State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248
(1975).

Agency test to determine state action. — To determine whether a private person is
acting as an agent or instrumentality of the government in conducting a search, the
court must determine both that the government knew of and acquiesced in the intrusive
conduct, and that the party performing the search intended to assist law enforcement
efforts. State v. Santiago, 2009-NMSC-045, 147 N.M. 76, 217 P.3d 89, rev'g 2008-
NMCA-041, 143 N.M. 756, 182 P.3d 137.

Search by private security guards was not state action under the agency test. —
Where defendant was involved in a verbal altercation at a shopping mall, private
security guards that were employed by the mall responded to the fight and attempted to
stop defendant as defendant was leaving the mall; a security guard stopped and
handcuffed defendant; the security guards searched defendant and discovered a pill
bottle containing baggies of white powder; after the security guards subdued and
searched defendant, police officers arrived at the scene and took defendant into
custody; the officers tested the white powder and confirmed that it was cocaine; the
security guards were employed by a private security company and were not also police
officers; the police were not present during or before and did not request or otherwise
participate in the search, the evidence did not support a finding that the security guards
were the agents of the government in conducting the search and the fourth amendment
did not apply to the search. State v. Santiago, 2009-NMSC-045, 147 N.M. 76, 217 P.3d
89, rev'g 2008-NMCA-041, 143 N.M. 756, 182 P.3d 137.

Il. UNREASONABLE SEARCHES AND SEIZURES.
A. IN GENERAL.
Parole search. — The fourth amendment does not prohibit parole searches that are
based on reasonable suspicion of a parole violation. State v. Benavidez, 2010-NMCA-

035, 148 N.M. 190, 231 P.3d 1132, cert. denied, 2010-NMCERT-003, 148 N.M. 560,
240 P.3d 15.



Where defendant’s parole officer observed defendant driving a car; a short time later,
the parole officer went to defendant’s house to conduct a routine visit; when the parole
officer arrived at defendant’s house, the parole officer saw the same car that defendant
had been driving earlier; the parole officer knocked on the door and announced the
parole officer’s presence but received no response; the parole officer noticed curtains
and blinds moving in the room that the parole officer knew to be defendant’s room; the
parole officer called for police backup and continued to knock and announce for twenty
minutes; when the police arrived, the parole officer kicked in the door; the parole officer
found defendant under a bed in defendant’s room; defendant stated that defendant was
hiding because defendant had missed a parole meeting; after defendant was taken
outside the house, the parole officer continued to search the house; and the parole
officer found methamphetamine in defendant’s room, the search and seizure of the drug
evidence did not violate defendant’s fourth amendment rights because the parole officer
had reasonable suspicion to believe that defendant had violated the conditions of
defendant’s parole, which required defendant to promptly respond to the parole officer’s
knock on the door, and because defendant’s odd behavior reasonably led the parole
officer to believe that defendant possessed contraband or had violated parole in some
other way. State v. Benavidez, 2010-NMCA-035, 148 N.M. 190, 231 P.3d 1132, cert.
denied, 2010-NMCERT-003, 148 N.M. 560, 240 P.3d 15.

Warrantless probation searches must be supported by reasonable suspicion as
defined in New Mexico law to be an awareness of specific articulable facts, judged
objectively, that would lead a reasonable person to believe criminal activity occurred or
was occurring. State v. Baca, 2004-NMCA-049, 135 N.M. 490, 90 P.3d 5009.

The state constitution is not construed to require any higher degree of probability than
reasonable suspicion as long as the suspected probation violation on which a
warrantless search is based is reasonably related to the probationer’s rehabilitation or to
community service. State v. Baca, 2004-NMCA-049, 135 N.M. 490, 90 P.3d 509.

Warrantless search without seizure of evidence. — Where police officers, who were
monitoring drug activity at a motel, stopped a vehicle in which defendant’s co-
conspirator was a passenger; the co-conspirator left the vehicle, entered a motel room,
returned to the vehicle with methamphetamine, and told the officers that the co-
conspirator had purchased the methamphetamine from defendant earlier in the day at
defendant’s motel room; and the officers forced their way into defendant’s motel room
without a search warrant while defendant was away from the room; no evidence was
seized during the search of the motel room, defendant did not suffer any prejudice as a
result of the warrantless search of the motel room and the district court did not err in
denying defendant’s motion to suppress evidence seized during the police investigation.
State v. Silvas, 2013-NMCA-093, cert. granted, 2013-NMCERT-009.

Protective search was not necessary. — Where an undercover police officer entered
an apartment that defendant occupied to buy cocaine; after the officer completed the
transaction, the officer signaled surveillance officers who entered the apartment; the
officer saw defendant trying to hide something in the top part of a closet; the undercover



officer was the only officer who knew that defendant tried to stash something in the
closet and the officer could not see what defendant was trying to stash; the occupants
were handcuffed and detained outside the apartment; the officers reentered the
apartment without a warrant to search the closet; the officers found a hole in the ceiling
of the closet and the drug buy-money in the crawl space above the closet; there was no
evidence that defendant had abandoned the drug buy-money; the drug buy-money was
not in plain view; and because the occupants were detained outside the apartment,
there was no exigency facing the officers or necessity to conduct a protective sweep,
the search was unlawful. State v. Sublet, 2011-NMCA-075, 150 N.M. 378, 258 P.3d
1170.

Consensual encounter transformed into a criminal investigation. — Where a police
officer observed defendant running though a back parking lot of a motel late at night;
defendant did not have a shirt on and defendant’s hand appeared to be bleeding;
defendant walked past the officer’s car; the officer drove around the motel and observed
defendant running across the parking lot of a closed business; the officer stopped and
guestioned defendant; the officer asked defendant for identification to determine if
defendant was involved in a domestic disturbance or fight at the motel; the officer asked
dispatch to run a local check on defendant; when the officer asked defendant how
defendant had cut defendant’s hand, defendant responded the defendant’s hand had
been cut on a light bulb; the officer knew that people who smoke methamphetamine use
light bulbs to ingest the drug; when dispatch reported that defendant had an outstanding
warrant for his arrest, the officer placed defendant under arrest; the officer then
searched defendant and found methamphetamine on defendant’s person; and during
the entire time up to defendant’s arrest, the officer failed to inquire regarding
defendant’s physical or mental condition or to act in a way that indicated any concern
for defendant’s welfare, any consensual encounter that existed ceased and was
transformed into a criminal investigation when the officer requested and obtained
defendant’s identification and the evidence should have been suppressed. State v.
Montano, 2009-NMCA-130, 147 N.M. 379, 223 P.3d 376.

Search of garbage bags in a motel dumpster. — Atrticle Il, Section 10 of the New
Mexico Constitution prohibits a warrantless search of garbage left for collection in a
motel dumpster. State v. Crane, 2014-NMSC-026, aff'g 2011-NMCA-061,149 N.M. 674,
254 P.3d 117.

Where a guest at a motel reported that a stong chemical odor was coming from a
particular room at a motel; the police officers who were dispatched to investigate the
report observed an individual leave the motel room and discard a box in the motel’s
dumpster; while the officer was inspecting the box, the officer heard two more items
being deposited in the dumpster; the officer retrieved the bags from the dumpster and
noticed a strong chemical odor when the officer opened the bags; and the officer found
evidence of methamphetamine production inside the bags, defendant had a reasonable
expectation that the contents of the garbage bags that were placed in the dumpster
would remain private which required the police officer to obtain a warrant before



searching the garbage bags. State v. Crane, 2014-NMSC-026, aff'g 2011-NMCA-
061,149 N.M. 674, 254 P.3d 117.

Where police officers were investigating suspected methamphetamine production in a
motel room; an occupant of the room left the room, walked to the dumpster, and threw
something in the dumpster; the officers checked the dumpster and identified two
garbage bags that emanated a strong chemical odor; and without obtaining a search
warrant, the officers opened and searched the bags where they found items used to
manufacture methamphetamine, defendant had a reasonable expectation of privacy in
the motel room and the garbage discarded from it and the warrantless search of
defendant’s garbage was unreasonable under Article Il, Section 10 of the New Mexico
constitution. State v. Crane, 2011-NMCA-061, 149 N.M. 674, 254 P.3d 117, aff'd, 2014-
NMSC-026.

Recordings of telephone calls from jail. — Where defendant made telephone calls
from jail requesting that defendant’s friends be present at defendant’s trial ostensibly to
influence the testimony of the state’s witnesses; and when a call was placed at the jail,
a digital message informed both parties to the call that the call may be recorded and
monitored, the recording of the telephone calls did not violate the prohibition against
unreasonable searches and seizures. State v. Johnson, 2010-NMSC-016, 148 N.M. 50,
229 P.3d 523.

Where the defendant received notice that his telephone calls from jail might be
monitored or recorded before the defendant made the calls, the admission of a tape
recording of the defendant’s calls made in jail do not violate the defendant’s right to be
free from unreasonable searches. State v. Templeton, 2007-NMCA-108, 142 N.M. 369,
165 P.3d 1145.

Monitored telephone calls from jail. — The defendant's right to Miranda warnings
was not implicated by the monitoring of his phone calls from jail because there was no
evidence that he was compelled, coerced, or improperly influenced into making calls.
State v. Coyazo, 1997-NMCA-029, 123 N.M. 200, 936 P.2d 882; cert. denied, 123 N.M.
168, 936 P.2d 351 (1997).

Rights not violated by monitoring telephone calls. — The monitoring of the
defendant's phone calls from jail did not violate his attorney-client privilege, his privilege
against self-incrimination, protections against unreasonable searches and seizure, or
his right of privacy. State v. Coyazo, 1997-NMCA-029, 123 N.M. 200, 936 P.2d 882,
cert. denied, 123 N.M. 168, 936 P.2d 337 (1997).

Search and seizure were reasonable. — Where police officers arrived at a third
party’s residence to execute a search warrant which contained a no-knock provision for
officer safety based on an affidavit that the property contained drugs, guns and money
and that the occupant was not afraid to shoot if necessary; the officers encountered
defendant who was leaving the adjacent property and entering the third party’s property
to return to defendant’s vehicle; defendant was approximately twenty feet from the third



party’s house; the officers ordered defendant to the ground at gun point; defendant
remained unsecured on the ground for approximately fifteen minutes while the officers
executed the warrant; after searching the house, one of the officers placed handcuffs on
defendant and noticed a knife in defendant’s back pocket that was plainly visible;
defendant gave the officer permission to search defendant for other knives; and during
the search, the officer found methamphetamine on defendant, defendant’s fourth
amendment rights were not violated. State v. Winton, 2010-NMCA-020, 148 N.M. 75,
229 P.3d 1247, cert. denied, 2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055.

Where the child was arrested and held in detention in Nevada pursuant to a New
Mexico warrant for murder; the New Mexico police told the arresting Nevada officer that
the child was suspected of wearing a white pair of shoes with a circle on the bottom at
the time of the murder; the Nevada officer confirmed that the description matched the
shoes the child was wearing; the child’s shoes were seized when the child was booked
into the detention center; and the standard detention facility’s booking procedure
required the taking of a detainee’s clothes if they were determined to have evidentiary
value, the shoes were admissible into evidence, because they were taken during a
constitutional inventory search. State v. Gutierrez, 2011-NMSC-024, 150 N.M. 232, 258
P.3d 1024.

Detention of visitor for investigation. — A visitor may be detained where there is a
reasonable basis to believe that the visitor is connected to the premises or to criminal
activity based on the totality of the circumstances; defendant's proximity to marijuana
and drug paraphernalia in the living room gave officers a reasonable basis to believe
that he had a connection to the presence of the marijuana and drug paraphernalia so as
to reasonably detain him as part of the investigation. State v. Fairres, 2003-NMCA-152,
134 N.M. 668, 81 P.3d 611, cert. denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d
668.

Expansion of investigation. — Although the investigation did not originally involve
drugs, officers could reasonably expand the scope of the investigation based on the
reasonable suspicion of criminal activity. State v. Fairres, 2003-NMCA-152, 134 N.M.
668, 81 P.3d 611, cert. denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668.

Search by private parties. — When the state seeks to justify a search on the basis
that it was merely repeating a search previously undertaken by private parties without
state involvement, the question is whether the prior search actually took place as
alleged. If it did, the defendant lacked a reasonable expectation of privacy. If not, the
defendant’s reasonable expectation of privacy remained intact and a subsequent search
by law enforcement would not be reasonable unless a warrant was obtained or an
exception to the warrant requirement was met. State v. Rivera, 2007-NMCA-104, 142
N.M. 427, 166 P.3d 488, rev'd, 2008-NMSC-056, 144 N.M. 836, 192 P.3d 1213.

Police search beyond the scope of a private search. — Under Article Il, Section 10
of the New Mexico constitution, an officer may seize a package that has already been
searched by a private party and turned over to the officer. Absent an exception to the



warrant requirement, the officer may not exceed the scope of the private party search
without a warrant. State v. Rivera, 2010-NMSC-046, 148 N.M. 659, 241 P.3d 1099,
rev'g 2009-NMCA-049, 146 N.M. 194, 207 P.3d 1171.

Where a sealed package, which was shipped to defendant in Albuquerque on a
commercial bus, was opened by an employee of the bus company in Denver; the
package contained a tool box that held bundles wrapped in brown plastic; the employee
called a DEA agent in Albuquerque who told the employee to reseal the package and
ship it to Albuquerque; when the package arrived in Albuquerque, the agent and the bus
station manager opened the package and found the opaque bundles in the tool box; the
agent concluded, based on training and experience, that the agent had probable cause
to believe that the bundles contained marijuana; and the agent cut into one of the
bundles, the agent’s action in opening a bundle exceeded the scope of the private
search and without a warrant violated Article Il, Section 10 of the New Mexico
constitution. State v. Rivera, 2010-NMSC-046, 148 N.M. 659, 241 P.3d 1099, rev'g
2009-NMCA-049, 146 N.M. 194, 207 P.3d 1171.

If an individual’s expectation of privacy is breached by a private actor, then
subsequent investigation by the state is not an unreasonable search or seizure under
the fourth amendment, so long as the investigation does not expand upon the scope of
the original breach. State v. Rivera, 2009-NMCA-049, 146 N.M. 194, 207 P.3d 1171,
rev'd, 2010-NMSC-046, 148 N.M. 659, 241 P.3d 1099.

Expectation of privacy was waived. — Where defendant took defendant’s computer
and hard drives to a coworker to install a software upgrade; defendant told the coworker
that defendant had child pornography on one of the hard drives and asked the coworker
to erase the memory; the coworker viewed the pornography and made the computer
and the hard drives available to the police for viewing, defendant lost defendant’s
expectation of privacy by voluntarily relinquishing possession of the computer and hard
drives to the coworker and asking the coworker to destroy the child pornography stored
on the hard drive and the seizure and search of the computer and hard drives, without a
warrant, was reasonable and lawful under the fourteenth amendment and under Article
Il, Section 10 of the New Mexico constitution. State v. Ballard, 2012-NMCA-043, 276
P.3d 976, rev'd, State v. Olsson, 2014-NMSC-012.

Patdown justified. — Where a 911 caller reported criminal activity involving the firing of
weapons from two vehicles; the caller’s address was across from the area where the
activity was occurring; the caller described the vehicles and gave an address where one
of the drivers lived; one of the investigating officers identified defendant as one of the
drivers from the address the caller gave to the 911 operator; the officer had prior
dealings with defendant and knew that defendant was aggressive and anti-police; the
officers located a vehicle that matched the description of one of the vehicles in the area
where the caller had stated the shooting occurred; the officers approached the vehicle
with weapons drawn; the officer recognized defendant as the passenger in the vehicle;
and the officers ordered the driver and defendant to exit the vehicle and to keep their
hands visible, the officers had a lawful basis on which to initiate their investigation and



to conduct a protective patdown of defendant. State v. Johnson, 2010-NMCA-045, 148
N.M. 237, 233 P.3d 371.

Expansion of pat-down not justified. — Where a police officer was dispatched to
investigate a domestic violence incident between defendant and defendant’s live-in
friend; when the officer approached defendant, defendant put defendant’s hands into
defendant’s pockets and refused to remove defendant’s hands; the officer conducted a
pat-down search for weapons; defendant was cooperative and non-threatening during
the search; the officer did not locate any weapons during the search; the officer felt a
hard golf ball-size object in defendant’s pants pocket; the officer did not believe that the
object felt like a knife; the officer removed the object from defendant’s pants pocket
because the officer wanted to know what the object was; and the object was cocaine,
the removal of the object from defendant’s pants pocket exceeded the proper scope of
the pat-down search for weapons. State v. Almanzar, 2012-NMCA-111, 288 P.3d 238,
cert. granted, 2012-NMCERT-011, rev'd, 2014-NMSC-001.

Pat-down not justified. — Where the sole rationale offered for the search was police
officer’s testimony that he considers any person with whom he comes into contact to be
an unknown threat, although this may be a prudent assumption, this assumption alone
cannot justify a pat-down. State v. Boblick, 2004-NMCA-078, 135 N.M. 754, 93 P.3d
775, cert. denied, 2004-NMCERT-006, 135 N.M. 787, 93 P.3d 1292.

Where premises of disturbance resembled battle scene, numerous participants had fled
scene, and those detained defendants acted aggressively, police officer's conclusion
that pat down search of defendant was necessary for his own protection, as well as for
the protection of the other officers and other people in the area, and the police officer
was justified in conducting a pat down of defendant's person. State v. Sanchez, 2005-
NMCA-081, 137 N.M. 759, 114 P.3d 1075, cert. denied, 2005-NMCERT-006, 137 N.M.
766, 115 P.3d 229 .

Forcibly abandoned property. — Where defendant's abandonment of property was a
direct result of an actual illegal police search, defendant did not act voluntarily in
abandoning property, and the evidence must be suppressed. State v. Ingram, 1998-
NMCA-177, 126 N.M. 426, 970 P.2d 1151, cert. denied, 126 N.M. 533, 972 P.2d 352
(1998).

Abandonment of duffel bag. — Where drug enforcement administration agents, who
boarded a bus to investigate narcotics trafficking, had no information that there were
any drugs on the bus or information that would lead them to suspect that any of its
passengers were trafficking in drugs, defendant’s failure to respond to the agents’
guestions to passengers about their baggage did not constitute an abandonment of
defendant’s privacy interest in his duffel bag and the warrantless search of the duffel
bag violated the defendant’s fourth amendment rights. State v. McNeal, 2008-NMCA-
004, 143 N.M. 239, 175 P.3d 333.



No expectation of privacy. — Where defendant knew others used his bedroom in a
trailer, defendant gave permission to visitors to use other rooms in the trailer, the trailer
was owned by defendant's employer and used for a base of operations for a bear study;
the trailer was frequently unlocked and a number of people had keys, defendant made
the trailer available to acquaintances for unlimited purposes, the central part of the
trailer was used for work-related activities, work-related equipment and supplies were
stored in defendant's bedroom, defendant encouraged a search of the trailer for sources
of the illness of the victim who shared the trailer with defendant, and defendant did not
protect his privacy rights, defendant did not have an actual, subjective expectation of
privacy or a reasonable subjective expectation of privacy in the bedroom and common
area of the trailer. State v. Ryan, 2006-NMCA-044, 139 N.M. 354, 132 P.3d 1040, cert.
denied, 2006-NMCERT-004, 139 N.M. 429, 134 P.3d 120, cert. denied, 549 U.S. 899,
127 S. Ct. 215, 166 L. Ed. 2d 172.

No seizure by use of pepper spray. — Where the defendant walked away and
refused to comply with a police officer’s repeated attempts to detain him; the defendant
was fumbling with something in his pocket; the defendant failed to comply when the
police officer drew his weapon and ordered the defendant to remove his hands from his
pocket; the officer sprayed the defendant with pepper spray; the defendant continued to
walk away and dropped a baggie of cocaine; the officer tackled the defendant and
placed him in handcuffs, the defendant was not seized before he threw away the baggie
of cocaine and he voluntarily abandoned the cocaine. State v. Garcia, 2008-NMCA-044,
143 N.M. 765, 182 P.3d 146, rev'd, 2009-NMSC-046, 147 N.M. 134, 217 P.3d 1032.

Detention was not a seizure. — Detectives were discharging a legitimate investigative
function when they identified themselves to defendant and asked him about items he
attempted to pawn, and under circumstances where they had reports that similar items
had been stolen, defendant's answers were vague, and in identifying himself he had an
extra social security card bearing a name other than defendant's, detectives'
guestioning, request for identification, and request that defendant go to the police
station to check the items attempted to be pawned did not amount to an unreasonable
seizure of defendant. Therefore, the detention of defendant from the initial question until
he entered the police car did not bar the admission of the evidentiary items. State v.
Slicker, 79 N.M. 677, 448 P.2d 478 (Ct. App. 1968).

Seizure occurred when officer ordered occupants out of a vehicle. — Where two
police officers approached a parked car in which defendant was a passenger to see
what was going on; the officers became suspicious and concerned about their safety
when they noticed the driver and defendant make abrupt movements; and instead of
guestioning the occupants, one officer ordered the driver to open the door of the car,
defendant was seized by the police when the officer ordered the driver to open the door.
State v. Murry, 2014-NMCA-021.

Arrest pursuant to outstanding warrant after seizure. — Where police officers
seized the defendant without reasonable suspicion of criminal activity and then
discovered that there was an outstanding warrant against the defendant, the arrest of



the defendant pursuant to the warrant did not justify the detention of the defendant and
the district court properly suppressed evidence obtained as a result of the defendant’s
detention. State v. Soto, 2008-NMCA-032, 143 N.M. 631, 179 P.3d 1239, cert. quashed,
2009-NMCERT-005, 146 N.M. 728, 24 P.3d 793.

Assistance to bail bondsman. — Absent a warrant or the existence of a recognized
exception to the warrant requirement, merely accompanying a bail bondsman to
apprehend a bonded accused does not automatically give police officers constitutional
authority to enter private homes. State v. Gutierrez, 2008-NMCA-018, 143 N.M. 422,
176 P.3d 1154, cert. quashed, 2008-NMCERT-011, 145 N.M. 532, 202 P.3d 125.

Curfews. — Where a child was taken into custody for a curfew violation but not
arrested, the fact that the ordinance mandated that the officer take the child into custody
supplied the necessary justification for a pat-down search of his person; however, there
were no grounds for an expanded protective search of his pockets. State v. Paul T.,
1999-NMSC-037, 128 N.M. 360, 993 P.2d 74, rev'g 1997-NMCA-071, 123 N.M. 595,
943 P.2d 1048.

Presence of defendant during search. — The fact that defendant is not present when
a search occurs does not make the search unreasonable. State v. Everitt, 80 N.M. 41,
450 P.2d 927 (Ct. App. 1969).

Where search for one thing reveals another. — Where search is for one drug and a
second drug is discovered, seizure of the second drug is lawful. State v. Alderete, 88
N.M. 619, 544 P.2d 1184 (Ct. App. 1976).

Evidence discovered through legally seized camera. — Where a police officer
seized a digital camera during a search of defendant’s residence for child pornography;
the officer had probable cause, based on the officer’s training and experience, to
believe that the camera contained child pornography; by searching the digital
information in the camera, the officer discovered a witness to testify against defendant
whose existence would not have known but for the search of the camera; and the
district court erroneously determined that the seizure and search of the camera was not
supported by probable cause and excluded the witness’ testimony under the fruit of the
poisonous tree doctrine, the district court erred in excluding the witness’s testimony.
State v. Gurule, 2013-NMSC-025, rev'g 2011-NMCA-063, 150 N.M. 49, 256 P.3d 992.

Exclusion of evidence discovered through illegally seized camera. — Where police
officer’s seized a digital camera during a legal search of defendant’s residence for child
pornography; the officers did not have probable cause to seize the camera; by
searching the digital information in the camera, the officers discovered a witness to
testify against defendant; and the officers would not have known about the witness but
for the illegal search of the camera, the trial court did not err in suppressing the
testimony of the witness under the fruit of the poisonous tree doctrine. State v. Gurule,
2011-NMCA-063, 150 N.M. 49, 256 P.3d 992, rev'd, 2013-NMSC-025.



Open fields or lots. — This section uses the word "homes", while the federal
constitution uses the word "houses". The difference in wording between the federal and
state constitutions is some evidence that the state constitutional provision may be
interpreted as extending to open fields, providing broader protection than the federal.
State v. Sutton, 112 N.M. 449, 816 P.2d 518 (Ct. App.), cert. denied, 112 N.M. 308, 815
P.2d 161 (1991), modified, State v. Gomez, 1997-NMSC-006, 122 N.M. 777, 932 P.2d
1.

Defendant did not demonstrate a reasonable expectation of privacy in marijuana plots
located more than one hundred yards from his cabin, where he placed no signs
declaring the property to be private property or declaring the land to be off-limits to
trespassers and did not erect any substantial fences around the plots. State v. Sutton,
112 N.M. 449, 816 P.2d 518 (Ct. App.), cert. denied, 112 N.M. 308, 815 P.2d 161
(1991), modified, State v. Gomez, 1997-NMSC-006, 122 N.M. 777, 932 P.2d 1.

Where heroin was found in the lot next to defendant's home and was on unoccupied
property, the defendant had no reasonable expectation of privacy as to this location,
and thus the constitutional prohibition against unreasonable searches and seizures did
not apply. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 89 N.M.
206, 549 P.2d 284 (1976), overruled by State v. Rickerson, 95 N.M. 666, 625 P.2d 1183
(1981).

Aerial surveillance. — Where defendant's property lies within two or three miles of a
municipal airport, and crop dusters fly in the area at will, the defendant had no
reasonable expectation of privacy in his field to the extent of visibility from the air, and
the aerial surveillance of the property did not violate defendant's fourth amendment
rights. State v. Bigler, 100 N.M. 515, 673 P.2d 140 (Ct. App.), cert. quashed, 100 N.M.
505, 672 P.2d 1136 (1983).

Visibility from the air. — A defendant does not have a justifiable expectation of privacy
with respect to marijuana plants protruding through holes in his greenhouse roof, to the
extent of their visibility from the air. State v. Rogers, 100 N.M. 517, 673 P.2d 142 (Ct.
App.), cert. denied, 100 N.M. 439, 671 P.2d 1150 (1983).

Aerial surveillance under the New Mexico Constitution. — Aerial surveillance
constitutes a search under Article Il, Section 10 of the New Mexico Constitution if the
government agents involved intend to obtain information from a target through aerial
surveillance and if the information to be obtained through aerial surveillance could not
otherwise be obtained without physical intrusion into the target’s home or curtilage. If
the surveillance constitutes a search, then the government agents must obtain a search
warrant before conducting the surveillance, absent an exception to the warrant
requirement. State v. Davis, 2014-NMCA-042, cert. granted, 2014-NMCERT-003.

Where the state police and national guard were seeking to locate marijuana plantations
by aerial surveillance; a spotter in a helicopter alerted a ground team to the presence of
a greenhouse and vegetation in defendant’s backyard; the officers did not have a



warrant to search defendant’s property; the officers made contact with defendant and
asked permission to search the residence; defendant voluntarily consented to the
search; during the search, the officers found marijuana and drug paraphernalia; and the
evidence indicating that defendant was growing marijuana in the greenhouse could not
have been obtained without aerial surveillance unless the officers physically invaded the
greenhouse, the search violated Article Il, Section 10 of the New Mexico constitution
because the helicopter surveillance constituted a search requiring probable cause and a
warrant. State v. Davis, 2014-NMCA-042, cert. granted, 2014-NMCERT-003.

Suppression of marijuana evidence observed in shielded garden. State v. Chort,
91 N.M. 584, 577 P.2d 892 (Ct. App. 1978).

Administrative inspection of business premises. — A nonconsensual, warrantless
administrative inspection of business premises can be made only when the enterprise
sought to be inspected is engaged in a business pervasively regulated by state or
federal government; the inspection will pose only a minimal threat to justifiable
expectations of privacy; the warrantless inspection is a crucial part of a regulatory
scheme designed to further an urgent government interest; and the inspection is
carefully limited as to time, place and scope. Where a publishing company was not
engaged in a pervasively-regulated business, and the state agency, in the absence of
consent, must obtain a search warrant based upon a preliminary finding of probable
cause by a judicial officer. State ex rel. Environmental Imp. Agency v. Albuquerque
Publishing Co., 91 N.M. 125, 571 P.2d 117 (1977), cert. denied, 435 U.S. 956, 98 S. Ct.
1590, 55 L. Ed. 2d 808 (1978).

Where officers followed building owner into defendant's room after owner knocked
on the door and was invited in, such entry is not constitutionally unreasonable even
where defendant did not know of the presence of the officers when he gave the
invitation to enter. State v. Chavez, 87 N.M. 180, 531 P.2d 603 (Ct. App. 1974), cert.
denied, 87 N.M. 179, 531 P.2d 602 (1975), cert. denied, 422 U.S. 1011, 95 S. Ct. 2635,
45 L. Ed. 2d 675 (1975).

The rule excluding illegally obtained evidence does not apply to a school disciplinary
proceeding. Scanlon v. Las Cruces Public Schools, 2007-NMCA-150, 143 N.M. 48, 172
P.3d 185.

Search by school officials was reasonable. — Search of a 13-year-old boy who was
seen by a school official smoking a pipe on school property against school regulations
was based upon cause to believe that the search was necessary in the aid of
maintaining school discipline, and the trial court was accordingly correct in admitting into
evidence the fruits of that search. Doe v. State, 88 N.M. 347, 540 P.2d 827 (Ct. App.),
cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).

Searches by school officials. — School officials may conduct a search of a student's
person if they have a reasonable suspicion that a crime is being or has been committed
or they have reasonable cause to believe that the search is necessary in the aid of



maintaining school discipline; among the factors to be considered in determining the
sufficiency of cause to search a student are the child's age, history and record in the
school, the prevalence and seriousness of the problem in the school to which the
search was directed, the exigency to make the search without delay and the probative
value and reliability of the information used as a justification for the search. Doe v.
State, 88 N.M. 347, 540 P.2d 827 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248
(1975).

Something less than the strict standards to which police officers are held is appropriate
given the facts and circumstances of school searches, since crime in the schools is
reaching epidemic proportions, ordinary school discipline is essential if the educational
function is to be performed, events calling for discipline are frequent and sometimes
require immediate action, and the normal exceptions to the warrant requirement would
have little application in the school situation. Doe v. State, 88 N.M. 347, 540 P.2d 827
(Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).

A student's voluntary, direct statement to a person in authority, indicating personal
knowledge of facts which establish that another student is engaging in illegal conduct,
may provide school authorities reasonable grounds to search the second student's
locker. However, a student's mere relaying of rumors or suspicions about another
student is not sufficient to provide reasonable grounds. State v. Michael G., 106 N.M.
644, 748 P.2d 17 (Ct. App.), cert. denied, 106 N.M. 627, 747 P.2d 922 (1987).

Individualized suspicion is required for search by school officials. — The search
by school officials of a student is warranted only if the circumstances create an
individualized suspicion that a particular rule of the school has been violated and that
the search will serve to produce evidence of that violation. Some articulable facts that
focus suspicion on a specific student must be demonstrated before any school search
can be carried out. State v. Gage R., 2010-NMCA-104, 149 N.M. 14, 243 P.3d 453.

A student’s mere association with or presence among suspected wrongdoers without
more does not provide a sufficient basis for a search of the student by school official.
State v. Gage R., 2010-NMCA-104, 149 N.M. 14, 243 P.3d 453.

Where a school security officer observed the child in a group of students in an area
outside the school known as the "smoker’s corner”; the officer saw some of the students
smoking, but could not remember if the child was smoking; when the school bell rang,
the students entered school property; the officer detained all of the students, including
the child, patted them down and searched their backpacks for tobacco and tobacco
products; during the search of the child, the officer found a lighter, a pipe and a knife in
the child’s backpack; school policy prohibited smoking, tobacco product, lighters, and
cigarettes on school property; and the officer suspected that the child might have
tobacco or tobacco products based on the child’s presence at the "smoker’s corner", the
search of the child was not justified at its inception because the officer did not have an
individualized and particularized suspicion that the child had violated school policy.
State v. Gage R., 2010-NMCA-104,149 N.M. 14, 243 P.3d 453.



Where school officials did not suspect child of engaging in any criminal activity, did not
smell marijuana on him and had no knowledge or information concerning any wrong-
doing by child, other than being out of class without a pass, there was no logical
connection between the search of the child for contraband and the suspected violation
of being out of class without a pass, search of child and his jacket was not supported by
reasonable suspicion and was not justified at its inception. State v. Pablo R., 2006-
NMCA-072, 139 N.M. 744, 137 P.3d 1198, cert. denied, 2006-NMCERT-006, 140 N.M.
224,141 P.3d 1278.

Informer's use of electronic device. — Where informer making purchases of heroin
from defendants had an electronic device concealed on his person that transmitted
sounds to a receiver in a police car and the sounds were recorded on tape, defendants'
contention that the tapes were erroneously admitted as evidence, that they were victims
of an illegal search and seizure, and that their privilege against self-incrimination was
violated was without merit. The informer having testified as to the conversations, the
tapes were admissible to corroborate the informer's testimony. State v. Maes, 81 N.M.
550, 469 P.2d 529 (Ct. App.), cert. denied, 81 N.M. 588, 470 P.2d 309 (1970).

Search of defendant’s purse was not reasonable. — Where police officers, who
were looking for a stolen vehicle, stopped a vehicle in which defendant was a
passenger; an officer handcuffed defendant, read Miranda rights to defendant, placed
defendant in the police patrol unit, and asked defendant for identification; defendant
informed the officer that defendant’s identification was in a wallet in defendant’s purse in
the stolen vehicle; the officer retrieved a brown purse which defendant identified as
belonging to defendant; defendant informed the officer that a black pencil bag inside the
purse did not belong to defendant; the officer removed the black bag from the purse and
opened it to determine if it contained any owner identification; the black bag contained
methamphetamine; and the state did not claim that the search of the purse was
pursuant to a valid arrest, the officer unreasonably searched defendant’s purse and
seized its contents without consent. State v. Bond, 2011-NMCA-036, 150 N.M. 451, 261
P.3d 599.

Request to empty pockets. — After stopping a vehicle based on violations of the seat-
belt law and before making an arrest, an officer violated the constitutionally permissible
bounds of a pat-down search when he did not feel the outside of defendant's pocket but
asked him to empty his pockets at a time when the defendant was not free to leave and
in a manner that the officer admitted was directive. State v. Ingram, 1998-NMCA-177,
126 N.M. 426, 970 P.2d 1151, cert. denied, 126 N.M. 533, 972 P.2d 352 (1998).

Drug sniffing dog not inventory search. — Because the officers were not following a
routine procedure established by police regulations, the use of drug sniffing dog cannot
be justified under the inventory-search exception. State v. Ramzy, 116 N.M. 748, 867
P.2d 418 (Ct. App. 1993), cert. denied, 116 N.M. 801, 867 P.2d 1183 (1994).

Warrant cannot validate prior illegal search. — If a search which discovers evidence
is unreasonable, then the subsequent seizure is the fruit of that illegal search and a



search warrant cannot validate a prior illegal search. State v. Everitt, 80 N.M. 41, 450
P.2d 927 (Ct. App. 1969).

Blood alcohol tests. — The doctrine of search and seizure is not applicable to a blood
test made at the sole request of the surgeon, a private individual. State v. Richerson, 87
N.M. 437, 535 P.2d 644 (Ct. App.), cert. denied, 87 N.M. 450, 535 P.2d 657 (1975).

Absent a valid warrant or consent by the defendant, an arrest prior to the taking of a
blood alcohol test is an essential element in order to constitute a reasonable search and
seizure. Admission into evidence of the results of a blood test which does not meet this
standard is reversible error. State v. Richerson, 87 N.M. 437, 535 P.2d 644 (Ct. App.),
cert. denied, 87 N.M. 450, 535 P.2d 657 (1975).

Sex offender DNA testing and dental imprinting. — The provision of the
Albuquerque Sex Offender Registration and Notification Act ordinance that requires sex
offenders to submit to compulsory DNA testing and dental imprinting is an unreasonable
governmental invasion into the individual's personal security or privacy and violates the
fourth amendment guarantee against unreasonable searches and seizures. ACLU v.
City of Albuquerque, 2006-NMCA-078, 139 N.M. 761, 137 P.3d 1215.

Entry under defendant's trailer and severing of a sewer pipe before executing a
search warrant for narcotics did not amount to an unconstitutional search under the
circumstances since testimony indicated that heroin is often disposed of by flushing and
that upon a prior arrest of one defendant she attempted to dispose of heroin in this
fashion. State v. Anaya, 89 N.M. 302, 551 P.2d 992 (Ct. App. 1976).

Dog sniff of defendant's closed luggage in the common baggage compartment of a
common carrier did not violate a reasonable expectation of privacy on the part of the
defendant, and did not constitute a search within the meaning of this section. State v.
Villanueva, 110 N.M. 359, 796 P.2d 252 (Ct. App.), cert. denied, 100 N.M. 260, 794
P.2d 734 (1990).

Nighttime searches. — Where defendant challenged the denial of his motion to
suppress evidence from a nighttime search, since the search was conducted on people
who were seen to be active in nighttime, and probable cause was developed in the
nighttime, the search was constitutional. State v. Garcia, 2002-NMCA-050, 132 N.M.
180, 45 P.3d 900, cert. denied, 132 N.M. 193, 46 P.3d 100 (2002).

Statute requiring any person killing bovine to preserve its hide unmutilated for 30
days did not violate constitutional immunities from self-incrimination and unreasonable
searches and seizures. State v. Walker, 34 N.M. 405, 281 P. 481 (1929).

Strip searches of prison visitors can be justified on basis of reasonable
suspicion, but only if such searches are conducted as part of a prison procedure that
informs visitors before being searched that they have the right to refuse to be searched,



in which case they will be escorted off the prison grounds. State v. Garcia, 116 N.M. 87,
860 P.2d 217 (Ct. App. 1993).

B. EXIGENT CIRCUMSTANCES DOCTRINE.

Dissipation of alcohol is a factor that may create an exigent circumstance. —
Although dissipation of alcohol does not per se justify a warrantless entry into a home, it
is a factor to consider in analyzing the reasonableness of police action in effecting a
warrantless arrest. State v. Nance, 2011-NMCA-048, 149 N.M. 644, 253 P.3d 934, cert.
denied, 2011-NMCERT-004, 150 N.M. 648, 264 P.3d 1171.

Exigent circumstances justified warrantless arrest of defendant at defendant’s
home for DWI. — Where defendant’s vehicle collided with the victim’s vehicle in a
parking lot; the victim detected that defendant had a strong odor of liquor; the victim,
who was following defendant’s vehicle, observed defendant drive out of the parking lot
in front of oncoming traffic, pull out in front of traffic, speeding, and running stop signs;
the victim followed defendant to defendant’s home and waited for the police; defendant
did not respond to the police officers knocking on defendant’s front door for fifteen
minutes; defendant subsequently blew a 0.29 and 0.27 on a breathalyzer test; the
officers did not enter defendant’s home or draw their weapons or search defendant’s
home; the evidence material to the DWI case was dissipating; and the police officers
arrested defendant for DWI at defendant’s home without a warrant, exigent
circumstances justified the officer’s actions. State v. Nance, 2011-NMCA-048, 149 N.M.
644, 253 P.3d 934, cert. denied, 2011-NMCERT-004, 150 N.M. 648, 264 P.3d 1171.

Exigent circumstances and search incident to arrest exceptions not applicable. —
Where a police officer stopped the defendant for speeding in a school zone; the
defendant was the only person in the vehicle; the officer lawfully seized marijuana in the
defendant’s possession, arrested the defendant, handcuffed the defendant and placed
the defendant in the patrol vehicle; the defendant told the officer that there was a
shotgun in the defendant’s vehicle; the officer conducted an inventory of the defendant’s
vehicle pending impoundment of the vehicle and discovered the shotgun, a revolver and
other weapons in the vehicle, the seizure of the shotgun and the revolver was not lawful
under the exigent circumstances and search incident to arrest exceptions to the warrant
requirement. State v. Rowell, 2007-NMCA-075, 141 N.M. 783, 161 P.3d 280, rev'd,
2008-NMSC-041, 144 N.M. 371, 188 P.3d 95.

Exigent circumstances. — The court will not assume that an individual is dangerous
or inclined to harm an officer in the course of a routine traffic stop simply because a
loaded weapon is present in the vehicle in order to justify entry into a vehicle to seize a
weapon based on the exigent circumstances doctrine. State v. Rowell, 2007-NMCA-
075, 141 N.M. 783, 161 P.3d 280, rev'd, 2008-NMSC-041, 144 N.M. 371, 188 P.3d 95.

For a finding of exigent circumstances, so as to justify a warrantless search, the
following criteria must be met: (1) there must be a real possibility that evidence will be
destroyed if law enforcement officers cannot enter the premises before they obtain a



search warrant; (2) the exigency must not be one improperly created by law
enforcement officers; and (3) any intrusion by law enforcement officers should minimize
the imposition on privacy and possessory interests protected by the fourth amendment
and this section. State v. Wagoner, 1998-NMCA-124, 126 N.M. 9, 966 P.2d 176, cert.
denied, 125 N.M. 654, 964 P.2d 818 (1998), overruled by State v. Wagoner, 2001-
NMCA-014, 130 N.M. 274, 24 P.3d 306, cert. denied, 130 N.M. 213, 22 P.3d 681
(2001).

Weapon in a vehicle on school grounds. — The mere existence of a weapon in a
vehicle belonging to a person at least nineteen years old on school grounds during
school hours does not automatically create an inherent exigency justifying a warrantless
search of the vehicle under the exigent circumstances exception or a presumption of
immediate control under the search incident to arrest exception. State v. Rowell, 2007-
NMCA-075, 141 N.M. 783, 161 P.3d 280, rev'd, 2008-NMSC-041, 144 N.M. 371, 188
P.3d 95.

Exigent circumstances are not required in connection with warrantless probation
search supported by reasonable suspicion. State v. Baca, 2004-NMCA-049, 135 N.M.
490, 90 P.3d 509.

Where pat down search was lawful once police officer knew defendant had rocks of
cocaine in his pocket, there was no need for exigent circumstances to allow their
seizure without a warrant. State v. Sanchez, 2005-NMCA-081, 137 N.M. 759, 114 P.3d
1075, cert. denied, 2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229 .

The exigent circumstances exception means that if, prior to entry, a police officer in
good faith believes that the person whose home is to be searched and/or the person
inside to be arrested is fleeing or is attempting to destroy evidence, the police officer
may enter without fulfilling the usual requirements. A good faith belief is meant
reasonable belief, resting on a reasonable assessment of the facts available to the
police officer prior to entry. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.),
rev'd, 88 N.M. 402, 540 P.2d 1291 (1975), latter decision overruled by State v. Attaway,
117 N.M. 141, 870 P.2d 103 (1994).

The burden of showing the existence of exigent circumstances rests on the state. State
v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), rev'd, 88 N.M. 402, 540 P.2d 1291
(1975), latter decision overruled by State v. Attaway, 117 N.M. 141, 870 P.2d 103
(1994).

An exigent circumstance exists if, prior to entry, officers in good faith believe that the
contraband, or other evidence, for which search is to be made is about to be destroyed,
and the question of exigent circumstances is one of fact. State v. Anaya, 89 N.M. 302,
551 P.2d 992 (Ct. App. 1976).

A search for weapons in the absence of probable cause to arrest must, like any other
search, be strictly circumscribed by the exigencies which justify its initiation. Thus, it



must be limited to that which is necessary for the discovery of weapons which might be
used to harm the officer or others nearby. State v. Washington, 82 N.M. 284, 480 P.2d
174 (Ct. App. 1971).

An officer armed with a search warrant prior to forcible entry must give notice of
authority and purpose, and be denied admittance; this is a general standard, and
noncompliance with this standard is justified if exigent circumstances exist. An exigent
circumstance exists if, prior to entry, officers in good faith believe that the contraband, or
other evidence, for which the search is to be made is about to be destroyed. State v.
Sanchez, 88 N.M. 402, 540 P.2d 1291 (1975), overruled by State v. Attaway, 117 N.M.
141, 870 P.2d 103 (1994).

The exigency of the circumstances, as with the probable cause required to make a
search reasonable under the circumstances, depends on practical considerations. The
circumstances must be evaluated from the point of view of a prudent, cautious and
trained police officer. State v. Sanchez, 88 N.M. 402, 540 P.2d 1291 (1975), overruled
by State v. Attaway, 117 N.M. 141, 870 P.2d 103 (1994).

Absent a search warrant or valid consent to enter, intrusion into a private residence by
law officers must be supported by a showing, by a preponderance of the evidence, that
the entry was justified by exigent circumstances; and whether exigent circumstances
exist is within the fact finding function of the trial court. State v. Burdex, 100 N.M. 197,
668 P.2d 313 (Ct. App.), cert. denied, 100 N.M. 192, 668 P.2d 308 (1983).

An individual in a car with a weapon, by itself, does not create exigent circumstances.
State v. Garcia, 2005-NMSC-017, 138 N.M. 1, 116 P.3d 72, aff'g in part and rev'g in part
2004-NMCA-066, 135 N.M. 595, 92 P.3d 41.

Exigent circumstances to search meth labs. — Where officers possess
particularized information suggesting that a meth lab is active, that knowledge is
sufficient to support a determination that exigency exists due to the dangerous nature of
meth production and the very real possibility of explosion or fire inherent in the meth
production process. State v. Allen, 2011-NMCA-019, 149 N.M. 267, 247 P.3d 1152,
cert. denied, 2011-NMCERT-001, 150 N.M. 559, 263 P.3d 901.

A statement to a police officer that an active meth lab is present in a home when made
by a person who just exited the home provides the particularized information necessary
to conclude that there are exigent circumstances justifying a warrantless entry into the
home. State v. Allen, 2011-NMCA-019, 149 N.M. 267, 247 P.3d 1152, cert. denied,
2011-NMCERT-001, 150 N.M. 559, 263 P.3d 901.

Where an officer was questioning defendant and defendant’s relative outside a mobile
home in connection with the theft of antifreeze from an auto parts store; the officer
noticed a white powdery crystallized substance protruding from defendant’s pocket
which the officer identified as methamphetamine; a third person emerged from the
mobile home and asked to speak to the officer; and the third person told the officer that



there was a meth lab active in the house, exigent circumstances justified the
warrantless search of the mobile home. State v. Allen, 2011-NMCA-019, 149 N.M. 267,
247 P.3d 1152, cert. denied, 2011-NMCERT-001.

Exigent circumstances not found. — In determining whether exigent circumstances
exist, the test is whether under the objective test exigent circumstances were shown to
exist at the time of injury and that the particular defendant presents a danger, may flee,
or is destroying evidence; there was no evidence of the existence of exigent
circumstances where although numerous individuals were present on the premises, at
the time of execution of the search warrant nothing indicated that anyone threatened the
officers or that they were placed in fear by persons either inside or outside the
residence. State v. Williams, 114 N.M. 485, 840 P.2d 1251 (Ct. App. 1992).

The state failed to prove the existence of exigent circumstances justifying a warrantless
search of an automobile where border agents conducted the search at a checkpoint
thirty miles away from the location of the nearest magistrate, the magistrate was
available at the time of the stop, there was a telephone at the checkpoint and a fax
machine at the main border patrol office, and there were three border patrol agents on
duty at the checkpoint at the time of the stop. State v. Gallegos, 2003-NMCA-079, 133
N.M. 838, 70 P.3d 1277, cert. quashed, 2005-NMCERT-012, 138 N.M. 773, 126 P.3d
1137.

Exigent circumstances did not exist. — Exigent circumstances justifying a
warrantless search did not exist where defendant's car was parked outside the sheriff's
office and the defendant and the two other occupants were in the sheriff's office under
arrest. State v. Coleman, 87 N.M. 153, 530 P.2d 947 (Ct. App. 1974).

Exigent circumstances do not exist where the only fact known to the police is the readily
disposable nature of the contraband that is the object of the search. State v. Sanchez,
88 N.M. 378, 540 P.2d 858 (Ct. App.), rev'd, 88 N.M. 402, 540 P.2d 1291 (1975), latter
decision overruled by State v. Attaway, 117 N.M. 141, 870 P.2d 103 (1994).

Exigent circumstances found. — Where a police officer was dispatched to investigate
a trash fire; the officer observed bottles of acetone in the burnt trash pile; the officer
detected a strong chemical smell coming from the house near the trash fire; the officer
heard someone walking in the house, and after the officer knocked on the door of the
house, the officer heard someone running in the house; the officer entered the house
and observed that the master bedroom was padlocked from the outside, and the
chemical odor was especially strong near the door; the officer was concerned that
someone was hiding in the room who would pose a risk to the police officers, destroy
evidence, or turn the scene into a deadly situation; the officer broke the padlock, and
when the officer opened the door, the officer was confronted with a strong chemical
odor that pushed the officer back from the door and made another officer dizzy; and a
meth lab expert entered the house prior to obtaining a search warrant to determine
whether there was anything that would explode or start a fire, because the officer had
particularized information suggesting that there might be someone hiding in the house



who could pose a threat or destroy evidence and a concern that the meth lab might
explode or cause a fire, exigent circumstances justified the warrantless search of the
house for the limited purpose of a safety and welfare check. State v. Brown, 2010-
NMCA-079, 148 N.M. 888, 242 P.3d 455, cert. denied, 2010-NMCERT-007.

Where a police officer, who was responding to a report of a disturbance at a room in a
motel, observed from outside the room, through a gap between the curtains, defendant
using a lighter under a spoon attempting to heat up an unknown substance and then
attempting to draw the substance into a syringe; the officer believed that defendant was
preparing illegal drugs for injection; the officer obtained a key to the room; the officer
was concerned that if the police did not enter the room immediately, the substance
would be lost or destroyed; the officers entered the room and collected the spoon with
the substance in it, a loaded syringe, and a bag as evidence; and field testing of the
substance indicated that the substance was methamphetamine, the officers’ entry was
justified based on the destruction-of-evidence exigency. State v. Huettl, 2013-NMCA-
038, 305 P.3d 956, cert. granted, 2013-NMCERT-003.

Where an officer saw methamphetamine in plain view in a vehicle occupied only by the
defendant who was the driver; the drugs were within defendant’s reach and immediate
control; and the defendant was in control of the vehicle and able to drive away, the
officer instantly had probable cause to believe that defendant was committing a crime
and the seizure of the drugs was justified by exigent circumstances. State v. Weidner,
2007-NMCA-063, 141 N.M. 582, 158 P.3d 1025.

Where the officers received a report that the defendant had fired a firearm at others and
some of the officers heard the shots, and the officers observed the defendant lying on a
bed holding a firearm and were concerned about the safety of others in the area if the
defendant were to begin shooting again, substantial evidence supported the trial court's
finding of exigent circumstances justifying a warrantless seizure of the gun. State v.
Calvillo, 110 N.M. 114, 792 P.2d 1157 (Ct. App.), cert. denied, 110 N.M. 72, 792 P.2d
49 (1990).

Where police officers armed with a search warrant had probable cause to believe and in
good faith did believe that defendant was selling heroin from his home and that there
was heroin therein, they had received information from an informant who had assisted
in the investigation leading to the issuance of the warrant, that defendant kept a weapon
in the house and that the officers would have to move rapidly or defendant would flush
the heroin down the toilet, the officers were all experienced and knew from their
experience that normally there is an attempt to get rid of heroin before police officers get
into a house, and after knocking on the door and announcing that they were police
officers, they could see people moving and hear the sound of voices coming from inside
the house, one of which was yelling or screaming as if someone was calling to another
for the purpose of getting attention, the circumstances justified the officers in entering
after knocking and announcing that they were police officers without waiting to be
invited or denied entry. State v. Sanchez, 88 N.M. 402, 540 P.2d 1291 (1975), overruled



by State v. Attaway, 117 N.M. 141, 870 P.2d 103 (1994), rev'g 88 N.M. 378, 540 P.2d
858 (1975).

Where, after plainclothes officer stated he was a police officer and showed his badge
and gun, defendant disappeared from the door, turned out the lights and was heard
running, exigent circumstances justified a forcible entry by the officer, since the officer,
in good faith prior to entry, believed that defendant was fleeing. State v. Kenard, 88
N.M. 107, 537 P.2d 1003 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975),
cert. denied, 423 U.S. 1024, 96 S. Ct. 468, 46 L. Ed. 2d 398 (1975).

Where the presence of possibly hazardous chemicals provided the exigent
circumstances necessary for a warrantless entry of defendant's residence, seizure of
glassware and handguns was lawful because they were in plain view, and the
exigencies of the situation permitted the opening of a briefcase without a warrant to
search for other weapons or explosives. State v. Calloway, 111 N.M. 47, 801 P.2d 117
(Ct. App.), cert. denied, 111 N.M. 77, 801 P.2d 659 (1990).

Application to border searches. — The requirement of exigent circumstances under
this section applied to federal border patrol agent's search of defendant's truck at a
checkpoint in New Mexico where the state sought to introduce evidence resulting from
that search in a New Mexico state court. State v. Snyder, 1998-NMCA-166, 126 N.M.
168, 967 P.2d 843, cert. denied, 126 N.M. 533, 972 P.2d 352 (1998).

Truck at border checkpoint presented exigent circumstance. — Border-patrol
agents at checkpoint had an objectively reasonable basis for believing that exigent
circumstances justified an immediate warrantless search of defendant's truck, and,
therefore, marijuana seized pursuant to such search was not subject to the exclusionary
rule. State v. Snyder, 1998-NMCA-166, 126 N.M. 168, 967 P.2d 843, cert. denied, 126
N.M. 533, 972 P.2d 352 (1998).

No exigent circumstances. — Anhydrous ammonia leaking from the defendant’s
garage did not, by itself, provide exigent circumstances to justify a warrantless entry into
the defendant’s home that was located in a separate building thirty to forty feet away.
State v. Moore, 2008-NMCA-056, 144 N.M. 14, 183 P.3d 158.

Attempt to flee. — Where defendant was suspected of a murder, and his attempt to
move toward back of mobile home indicated an attempt to flee, officers' warrantless
arrest on grounds of exigent circumstances was justified. State v. Duffy, 1998-NMSC-
014, 126 N.M. 132, 967 P.2d 807, overruled by State v. Tollardo, 2012-NMSC-008, 275
P.3d 110.

Exigent circumstances exception applicable. — Where a police officer stopped the
defendant for speeding in a school parking lot; the officer observed in plain sight a bag
of marijuana in the defendant’s shirt pocket; the officer removed the defendant from the
vehicle, handcuffed him, placed him under arrested, and secured him in the officer’s
patrol car; the defendant admitted that he had a shotgun in his vehicle; and the officer



then searched the vehicle for weapons, the seizure of weapons from the defendant’s
vehicle was justified the exigent circumstances exception to the warrant requirement.
State v. Rowell, 2008-NMSC-041, 144 N.M. 371, 188 P.3d 95, rev'g 2007-NMCA-075,
141 N.M. 783, 161 P.3d 280.

Exigent circumstances and arrest incident to arrest. — Where a police officer
seized marijuana on defendant’s person while defendant was behind the wheel of the
vehicle, the marijuana was in plain view in the defendant’s pocket, defendant could
drive away with the marijuana, and the officer contemporaneously arrested the
defendant for possession of drugs, the seizure of the marijuana was lawful based on the
exigent circumstances and arrest incident to arrest exceptions to the warrant
requirement. State v. Rowell, 2007-NMCA-075, 141 N.M. 783, 161 P.3d 280, rev'd,
2008-NMSC-041, 144 N.M. 371, 188 P.3d 95.

C. KNOCK AND ANNOUNCE DOCTRINE.

Knock and talk procedure. — A police officer, who is engaged in a "knock and talk"
investigation, is not required, as a prerequisite to obtaining a valid consent to search a
home, to advise the occupant that consent to the search may be withheld. State v.
Flores, 2008-NMCA-074, 144 N.M. 217, 185 P.3d 1067, cert. denied, 2008-NMCERT-
004, 144 N.M. 48, 183 P.3d 933.

Futility exception to the knock-and-announce rule. — Where the defendant opened
the door of his apartment at the same time police officers were about to knock on the
door, recognized the officers, and attempted to shut the door, the officers were justified
in dispensing with the knock-and-announce rule, because compliance would have been
futile. State v. Vargas, 2008-NMSC-019, 143 N.M. 692, 181 P.3d 684, rev'g 2007-
NMCA-006, 140 N.M. 864, 149 P.3d 961.

Time sufficient to infer refusal of consent to enter. — Where police officers served a
search warrant on the defendant’s trailer; knocked on two doors; announced their
identity and purpose approximately twenty times; and heard a person moving back and
forth within the trailer, but never toward the door, the officer’s wait of ten to twenty
seconds before entering the trailer was a reasonable length of time for them to conclude
that they were being denied admission and the search of the trailer was constitutional.
State v. Hand, 2008-NMSC-014, 143 N.M. 530, 178 P. 3d 165.

Time sufficient to infer refusal of consent to enter. — Where the size of defendant’s
motel room was no larger than twelve feet by twelve feet; the bed was within three or
four feet of the door; the officers knocked while announcing notice of their presence,
identification of authority, and statement of lawful purpose for at least ten seconds
before using a battering ram to forcibly enter the motel room; and there was no
response from inside the room during the time the officers were knocking and
announcing, the ten second interval was a reasonable length of time for the officers to
conclude that they were being denied admittance and the officers did not violate the
knock-and-announce rule prior to forcefully entering the motel room to serve a search



warrant. State v. Johnson, 2006-NMSC-049, 140 N.M. 653, 146 P.3d 298, aff'g in part
and rev'g in part 2004-NMCA-064, 135 N.M. 615, 92 P.3d 61.

Knock-and-announce requirement inherent. — Article II, 8 10 incorporates a knock-
and-announce requirement. The requirement that officers executing a search warrant
announce their identity and purpose and be denied admission is a critical component of
a reasonable search under this section. State v. Attaway, 117 N.M. 141, 870 P.2d 103
(Ct. App. 1994), aff'g 114 N.M. 83, 835 P.2d 81 (1992).

Exclusion of evidence for failure to knock-and-announce. — If an officer does not
knock-and-announce prior to forcible entry and exigent circumstances are not present,
the fruits of that search would be excluded as a violation of the general constitutional
reasonableness requirement. State v. Attaway, 117 N.M. 141, 870 P.2d 103 (Ct. App.
1994), aff'g 114 N.M. 83, 835 P.2d 81 (1992).

Factors to be considered in following the knock-and-announce rule. — An
objectively reasonable officer should consider the time at which a search warrant is
executed, the identity of the occupants likely to be within the dwelling at the time of the
search, and the size of the dwelling to be searched in assessing whether a period of
nonresponsiveness following a knock-and-announce signals constructive refusal. State
v. Ulibarri, 2010-NMCA-084, 148 N.M. 576, 240 P.3d 1050, cert. denied, 2010-
NMCERT-008.

Time insufficient to conclude refusal to answer knock on door. — Where
defendant and others were the target of an investigation of drug trafficking; after
defendant had been arrested, police officers executed a search warrant of defendant’s
house at 10:00 p.m.; defendant shared the house with defendant’s elderly grandparent;
the grandparent was not suspected of any wrongdoing; the lead officer knew that
neither defendant nor any other individual targeted in the investigation was in the house
and that only defendant and the grandparent lived in the house; the officers knocked
and announced, waited ten to twelve seconds during which time they heard no
response or any other noise in the house, and then forced entry into the house; and as
the door swung inward, the door hit the grandparent who was walking toward the door,
under the totality of the circumstances, the wait of ten to twelve seconds was not
reasonable and the knock-and-announce rule was violated. State v. Ulibarri, 2010-
NMCA-084, 148 N.M. 576, 240 P.3d 1050, cert. denied, 2010-NMCERT-008, 148 N.M.
942, 242 P.3d 1288.

Because ten seconds is such a short interval of time to wait for a person to answer a
door at 6:15 a.m. on a weekend morning, and because the officers heard no sounds
suggesting that defendant was awake, either to answer the door or to destroy evidence,
under these circumstances and in the absence of exigency, ten seconds was not a
sufficient interval to conclude that defendant refused to answer the door. Therefore, the
search was not constitutionally reasonable, and the results of the search should have
been suppressed. State v. Johnson, 2004-NMCA-064, 135 N.M. 615, 92 P.3d 61, aff'd
in part and rev'd in part, 2006-NMSC-049, 140 N.M. 653, 146 P.3d 298.



Danger to law enforcement exception to knock-and-announce. — There is a
general exception to the rule of announcement based on an officer's objectively
reasonable belief that full or partial compliance with the rule of announcement would
increase the risk of danger to the officers effectuating the warrant. State v. Attaway, 117
N.M. 141, 870 P.2d 103 (Ct. App. 1994), aff'g 114 N.M. 83, 835 P.2d 81 (1992).

The 10 to 15 second pause after knocking and announcing in this case was sufficient
time for the officers to wait before executing their forcible entry into the house. The time
interval, while extremely short for 6:00 a.m. on a Saturday morning, was sufficiently long
given the highly specific indicia that the defendant posed a menace to police executing
the warrant, since he was known to possess many weapons and had made threats
against police. State v. Attaway, 117 N.M. 141, 870 P.2d 103 (Ct. App. 1994), aff'g 114
N.M. 83, 835 P.2d 81 (1992).

Evidence that police officers had received previous information that the occupants of the
residence had access to firearms amply supported the trial court's rejection of
defendant's argument concerning their violation of the knock-and-announce rule. State
v. Steinzig, 1999-NMCA-107, 127 N.M. 752, 987 P.2d 409, cert. denied, 128 N.M. 149,
990 P.2d 823.

Destruction of evidence exception to knock-and-announce. — If an officer has
good reason to believe that evidence will be destroyed, that officer is justified in making
an unannounced entry into a person's residence. "Good reason” will be defined by
whether it was objectively reasonable for the officer to believe that evidence is being or
will be destroyed based upon the particular circumstances surrounding the search.
State v. Ortega, 117 N.M. 160, 870 P.2d 122 (1994), aff'g 114 N.M. 193, 836 P.2d 639
(Ct. App. 1992).

Futility exception to the knock and announce requirement. — If the police observe
that a person has seen them as they approach a residence, then, unless the police
have information at the time of entry that leads to a reasonable belief that the person
who saw them knows both that they are officers and that they have authority to enter
pursuant to a warrant, the futility exception does not apply to the knock-and-announce
requirement. The fact that someone has simply seen the police does not generally
provide a factual basis for a reasonable suspicion that the occupant knows that the
officers have authority to enter pursuant to a warrant. State v. Jean-Paul, 2013-NMCA-
032, 295 P.3d 1072.

Exigent circumstances exception to the knock and announce requirement. — The
fact that the police observe that a person has seen them approach a residence and
moves about the residence knowing that the police are outside, but not knowing that the
police are there to execute a warrant, does not create the kind of exigent circumstances
that excuse the knock-and-announce requirement based on a suspicion that evidence
will be destroyed. State v. Jean-Paul, 2013-NMCA-032, 295 P.3d 1072.



If exigent circumstances do not excuse the knock-and-announce requirement, then
under the New Mexico constitution, the assessment of how long officers must
reasonably wait between knocking and announcing and a forcible entry is made by
reference to the time that it would take someone to voluntarily respond or for the police
to infer constructive refusal, not by the time that it would take for the occupants to
engage in the behavior that the exigent circumstances exception seeks to prevent.
State v. Jean-Paul, 2013-NMCA-032, 295 P.3d 1072.

The starting point of the waiting period of the knock and announce requirement is
from the time that the first announcement of the police’s presence and purpose to
execute a search warrant has been completed. The time period cannot begin when the
police start to knock or when they announce they are the police, because until the
occupants are notified that the police are there to execute a search warrant, they have
no reason to believe that they are required to either open the door or suffer a forcible
entry. State v. Jean-Paul, 2013-NMCA-032, 295 P.3d 1072.

Two to five seconds wait did not satisfy the knock and announce requirement. —
Where police officers, who were executing a search warrant at defendant’s home, saw a
person standing near the window, looking in the direction of the officers, and then
moving from the window as the officers reached the door, and the officers knocked and
announced their presence and authority pursuant to a search warrant, waited one to five
seconds, and then forcibly entered the home using a battering ram, the one to five
second wait was not justified by either the exigent circumstance exception or the futility
exception to the knock-and-announce requirement because the one-to-five-second wait
was too short to permit the occupants either to answer the door or from which to infer
that they had refused to voluntarily admit the police and the entry violated Article I,
Section 10 of the New Mexico constitution. State v. Jean-Paul, 2013-NMCA-032, 295
P.3d 1072.

Knock-and-announce rule violated. — Where police officers executed a search
warrant at defendant’s residence looking for drugs; there was no evidence of any
exigency or that defendant presented a danger; and the belt tape recording of one
officer indicated that the officers announced for eight seconds, never knocked and
never waited to give defendant an opportunity to open the door and that after eight
seconds, the officers battered the door down with a battering ram, the belt tape
recording was substantial evidence that the officers violated the knock-and-announce
rule and that the entry into defendant’s residence was illegal. State v. Gonzales, 2010-
NMCA-023, 147 N.M. 735, 228 P.3d 519.

The knock-and-announce rule applies to the execution of arrest warrants. State v.
Vargas, 2008-NMSC-019, 143 N.M. 692, 181 P.3d 684, rev'g 2007-NMCA-006, 140
N.M. 864, 149 P.3d 961.

Time of use of battering ram to force entry excluded from time to infer refusal to
enter. — When officers began hitting the door of defendant's motel room with a
battering ram, they ceased "knocking" and began "entering” and the time during which



the officers hit the door with the battering ram must be excluded from the time the
officers waited for consent to enter after they knocked and announced their identity and
purpose under the knock-and-announce rule. State v. Johnson, 2006-NMSC-049, 140
N.M. 653, 146 P.3d 298, aff'g in part and rev'g in part, 2004-NMCA-064, 135 N.M. 615,
92 P.3d 61.

Destruction of evidence exception. — Where the affidavit for the search warrant
established a good faith belief on the part of the officers that heroin was to be found on
the premises; the officers knocked on the door, identified themselves as police officers,
and announced their purpose, and while awaiting a response heard commotion within,
the officers were justified in not delaying further. State v. Baca, 87 N.M. 12, 528 P.2d
656 (Ct. App.), cert. denied, 87 N.M. 5, 528 P.2d 649 (1974).

Search warrant does not abrogate knock-and-announce requirement and since
officers, equipped with a valid warrant during the conduct of a drug raid, failed to give
notice of their authority and purpose prior to entering a motel room with a pass key,
evidence seized pursuant to this warrant was required to be suppressed. State v.
Rogers, 116 N.M. 217, 861 P.2d 258 (Ct. App. 1993).

Ruse exception to the announcement rule. — For a ruse to be a reasonable and
constitutional alternative to knocking and announcing, the state must demonstrate that,
at the time of execution of the warrant, the police had a reasonable suspicion, based
upon the particular circumstances of the case at hand, that exigent circumstances exist
to believe that announcing would increase the risk of injury to the officers or increase
the risk that evidence would be destroyed. State v. Reynaga, 2000-NMCA-053, 129
N.M. 257, 5 P.3d 579, cert. denied, 129 N.M. 208, 4 P.3d 36 (2000).

Procedure used prior to forcible entry. — In executing a search warrant or making an
arrest on probable cause, an officer, prior to forcible entry, must give notice of authority
and purpose and be denied admittance. Noncompliance with this standard is justified,
however, if exigent circumstances exist, which may include good faith belief that the
officers or someone within is in peril of bodily harm or that the person to be arrested is
fleeing or attempting to destroy evidence. State v. Baca, 87 N.M. 12, 528 P.2d 656 (Ct.
App.), cert. denied, 87 N.M. 5, 528 P.2d 649 (1974).

The general standard for executing a search is that prior to forcible entry, an officer
must give notice of authority and purpose and be denied admittance, but
noncompliance with the standard may be justified by exigent circumstances known to
the officer beforehand, as, for example, when the officer, in good faith, believes that a
person is attempting to destroy evidence. State v. Anaya, 89 N.M. 302, 551 P.2d 992
(Ct. App. 1976).

An officer, prior to forcible entry, must give notice of authority and purpose, and be
denied admittance although noncompliance with this standard is justified if exigent
circumstances exist, as, for example, when prior to entry officers in good faith believe
that the person to be arrested is fleeing or attempting to destroy evidence. This rule



allows the police to act fast and without warning under exigent circumstances when to
do otherwise might allow a guilty person to escape conviction, but at the same time,
prevents unwarranted intrusion into private dwellings by overzealous police officers
eager to execute a search. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.),
rev'd, 88 N.M. 402, 540 P.2d 1291 (1975), latter decision overruled by State v. Attaway,
117 N.M. 141, 870 P.2d 103 (1994).

There are no set rules as to the time an officer must wait before using force to enter a
house; the answer will depend upon the circumstances of each case. However,
simultaneous identification and entry is unreasonable and demands the suppression of
evidence. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), rev'd, 88 N.M. 402,
540 P.2d 1291 (1975), latter decision overruled by State v. Attaway, 117 N.M. 141, 870
P.2d 103 (1994).

Where a police officer knocked on defendant's door and announced his authority in an
audible manner, but did not wait for anyone to come to the door, nor did he state his
purpose for being present, or request permission to enter and serve the warrant, he did
not properly give notice of his authority and purpose. State v. Sanchez, 88 N.M. 378,
540 P.2d 858 (Ct. App.), rev'd, 88 N.M. 402, 540 P.2d 1291 (1975), latter decision
overruled by State v. Attaway, 117 N.M. 141, 870 P.2d 103 (1994).

"Forcible entry". — Forcible entry is not restricted to breaking down a door or window;
entry through a closed but unlocked door, absent consent, is a forcible entry, as is entry
through an open door, absent consent. In essence, forcible entry refers to an
unannounced intrusion. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.), rev'd,
88 N.M. 402, 540 P.2d 1291 (1975), latter decision overruled by State v. Attaway, 117
N.M. 141, 870 P.2d 103 (1994).

The phrase "refused admittance" has been generally interpreted not to mean an
affirmative refusal, and an officer may justifiably conclude that he has been refused
entry where after announcement he either becomes aware of activity by the occupants
which is inconsistent with action deemed reasonably necessary to open the door, or
where a reasonable interval of time has elapsed without any response by the
occupants, although an entry made too soon after announcement precludes any
opportunity by the occupant to refuse the officer admittance. State v. Sanchez, 88 N.M.
378, 540 P.2d 858 (Ct. App.), rev'd, 88 N.M. 402, 540 P.2d 1291 (1975), latter decision
overruled by State v. Attaway, 117 N.M. 141, 870 P.2d 103 (1994).

Where a police officer knocked loudly on the door, stated his identity as a police officer
and that he had a search warrant, demanded entry and repeated this two or more times,
waiting 30 to 60 seconds before breaking in, the officer could reasonably infer that he
had been denied admittance. State v. Sanchez, 88 N.M. 378, 540 P.2d 858 (Ct. App.),
rev'd, 88 N.M. 402, 540 P.2d 1291 (1975), latter decision overruled by State v. Attaway,
117 N.M. 141, 870 P.2d 103 (1994).

D. COMMUNITY CARETAKER DOCTRINE.



Community caretaker doctrine. — The test of legitimacy under the community
caretaker doctrine is whether the officers' actions were objectively reasonable and in
good faith. State v. Nemeth, 2001-NMCA-029, 130 N.M. 261, 23 P.3d 936, overruled by
State v. Ryan, 2005-NMSC-005, 137 N.M. 174, 108 P.3d 1032.

A response by law enforcement officers to a call seeking assistance in regard to a
possible suicide inside a home can be characterized both as the rendering of
emergency aid or assistance and the rendering of assistance out of a concern for a
person's safety and welfare for purposes of application of the community caretaker
exception to the fourth amendment warrant requirement. State v. Nemeth, 2001-NMCA-
029, 130 N.M. 261, 23 P.3d 936, overruled by State v. Ryan, 2005-NMSC-005, 137
N.M. 174, 108 P.3d 1032.

An officer who acts in the community caretaker capacity is still subject to state and
federal constitutional constraints with respect to a weapons frisk because it is distinct
from a welfare check. State v. Boblick, 2004-NMCA-078, 135 N.M. 754, 93 P.3d 775,
cert. denied, 2004-NMCERT-006.

Officer was not acting as a community caretaker. — The search undertaken by the
police officer was not a community caretaking encounter with defendant, consensual or
otherwise, but rather, it was a search of his property while defendant was incapacitated.
As police officer looked in the ER examination room, saw the clothes lying on the floor,
and of his own volition entered the room, picked up the pants, and searched the
pockets, the state did not present substantial evidence as to the reasonableness of
police officer's belief that his aid and assistance was necessary, and police officer's
search of defendant's clothes was done for the purpose of investigating possible
criminal activity or obtaining incriminatory evidence, rather than pursuant to a
community caretaking function. State v. Gutierrez, 2005-NMCA-015, 136 N.M. 779, 105
P.3d 332, cert. quashed, 2005-NMCERT-006, 137 N.M. 768, 115 P.3d 231.

E. PLAIN VIEW DOCTRINE.

Plain view doctrine. — It is not a search to observe that which occurs openly in a
public place and which is fully disclosed to visual observation, and there is no seizure in
disregard of any lawful right when officers retrieve and examine the packets which have
been dropped in a public place. State v. Garcia, 76 N.M. 171, 413 P.2d 210 (1966).

The constitutional prohibition is directed to unreasonable searches and seizures so that
people may be secure in their persons, houses, papers and effects, and does not apply
to items viewed in an open field. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.),
cert. denied, 89 N.M. 206, 549 P.2d 284 (1976), overruled by State v. Rickerson, 95
N.M. 666, 625 P.2d 1183 (1981).

Seizure of contraband observed in plain view. — The seizure of contraband
observed in plain view inside an automobile, by an officer who observed it during a
lawful traffic stop, is justified by the exigent circumstances exception to the warrant



requirement, because the contraband is in plain view not only to the officer, but also to
the public at large and therefore, if left alone, it can easily be tampered with or
destroyed. State v. Bomboy, 2008-NMSC-029, 144 N.M. 151, 184 P.3d 1045, rev'g
2007-NMCA-081, 141 N.M. 853, 161 P.3d 898.

Plain view doctrine applied. — There is no seizure in the sense of the law when the
officers examined the contents of a napkin after it had been dropped to the street. State
v. Garcia, 76 N.M. 171, 413 P.2d 210 (Ct. App. 1966).

Where police officer testified that when he knocked on the door and entered at the
invitation of the defendant, he did so only for the purpose of talking to whoever was
present concerning blood found in a car parked outside, but where at that time he had
been advised of the assault on the complaining witness in the case and when he saw
the defendant and the bloody clothes, both on him and in the room, defendant was
placed under arrest and the clothes were gathered up and taken to the police station
along with defendant, there was no illegal search and seizure, and, accordingly, the
clothing taken from defendant's room was admissible in the trial of the charges against
him. State v. Blackwell, 76 N.M. 445, 415 P.2d 563 (Ct. App. 1966).

A package thrown from a car as it stops is not procured through a search; neither is
there a seizure, and the contents thereof are admissible evidence. State v. Garcia, 76
N.M. 171, 413 P.2d 210 (Ct. App. 1966).

Where stolen rings and clothes were seen next to codefendant at the time he was
discovered hiding in the closet, the items were in plain view, and there was no
subsequent search. State v. Hansen, 87 N.M. 16, 528 P.2d 660 (Ct. App. 1974).

Where police officer saw a gun in plain view from outside a car as the driver was being
given a traffic citation, the requirements of the plain view doctrine are met. However,
under New Mexico constitution, even with gun in plain view, officer may not enter
vehicle and seize gun without consent, warrant or exigent circumstances. State v.
Garcia, 2005-NMSC-017, 138 N.M. 1, 116 P.3d 72, aff'g in part and rev'g in part, 2004-
NMCA-066, 135 N.M. 595, 92 P.3d 41.

Where heroin seized during a search pursuant to a warrant was physically located on
property upon which there was an unoccupied house, and not within the curtilage as
specified in the warrant, it was held that although the warrant did not authorize a search
outside the curtilage, the can containing the heroin was viewed from a place the officer
had a right to be under the warrant, and consequently, it was not discovered as a result
of an illegal search. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied,
89 N.M. 206, 549 P.2d 284 (1976), overruled by State v. Rickerson, 95 N.M. 666, 625
P.2d 1183 (1981).

Officer entitled to look into parked vehicle once investigatory stop completed. —
Once the purpose of an investigatory stop is completed, an officer still has the right to
look into a vehicle parked on a public road, and may then seize contraband which is in



plain view. State v. Powell, 99 N.M. 381, 658 P.2d 456 (Ct. App.), cert. denied, 99 N.M.
358, 658 P.2d 433 (1983).

Plain view doctrine did not apply. — Where law enforcement officers who were
executing a valid warrant authorizing the search of the defendant’s home for evidence
of criminal sexual penetration observed parts of protected game animals in the
defendant’s home and called in a conservation officer to determine whether the
defendant was in violation of game and fish laws, the conservation officer’s entry into
the defendant’s home to look for evidence of violations of game and fish laws and the
conservation officer’s subsequent seizure of items of the defendant’s personal property
was not a legitimate extension of the plain view observations of the officers executing
the search warrant because the incriminating nature of the animal parts would not be
immediately apparent unless and until the investigating officer has probable cause that
the animal parts are unaccompanied by proper documentation, the conservation
officer’s entry into the defendant’s home was unlawful, and the items of personal
property seized by the conservation officer were the fruits of an unlawful entry. State v.
Moran, 2008-NMCA-160, 145 N.M. 297, 197 P.3d 1079.

The plain view doctrine does not apply to marijuana found in defendant's car, which
marijuana was enclosed in a burlap-like sack, where neither of the police officers
involved can testify that he was able to see inside the bag. State v. Coleman, 87 N.M.
153, 530 P.2d 947 (Ct. App. 1974).

Where the marijuana seized was not in plain view until the officers ordered the
defendants out of the car and proceeded to enter the car themselves, the plain view
doctrine did not apply since in order for the plain view rule to be applicable, the officers
must lawfully be in the position that enabled them to see what is allegedly in plain view.
State v. Ledbetter, 88 N.M. 344, 540 P.2d 824 (Ct. App. 1975).

Where contraband was discovered when officers opened a cedar chest, a metal pill box
in a purse in an overnight case while searching for heroin, the "plain view" doctrine did
not justify its seizure of the contraband. However, seizure of the contraband was
permissible under the facts of the case because where permission has been given to
search for a particular object, the ensuing search remains valid as long as its scope is
consistent with an effort to locate that object and other evidence observed in the course
of such a lawful search may also be seized. State v. Alderete, 88 N.M. 619, 544 P.2d
1184 (Ct. App. 1976).

F. OTHER EXCEPTIONS.

Inevitable discovery doctrine did not apply. — Where the loss prevention personnel
of a store observed defendant place flashlights under defendant’s jacket and leave the
store without paying for the them; defendant was detained in the loss prevention office;
when the police officers arrived, they spoke with the loss prevention personnel and
learned the facts leading up to defendant’s detention; the officers entered the office and
immediately handcuffed defendant and conducted a pat down search; the officers



searched defendant’s backpack and discovered hypodermic needles and heroin;
defendant’s warrantless arrest was illegal because the state failed to show exigent
circumstances to support the arrest; and the state argued that the evidence would have
been inevitably discovered in an inventory search, the evidence would not have been
inevitably discovered because an inventory search would not have been independent of
the illegal arrest. State v. Paananen, 2014-NMCA-041, cert. granted, 2014-NMCERT-
003.

"Hot pursuit" doctrine. — Where shortly after an armed robbery an officer saw
defendant, who fit the description of one of the robbers, enter a house and after about
ten minutes the officers actually entered the house, the doctrine of "hot pursuit” applied
and the entry by the officers was a valid intrusion. State v. Hansen, 87 N.M. 16, 528
P.2d 660 (Ct. App. 1974).

Search of wallet seized during arrest. — Where the defendant’s wallet was seized
incident to his lawful arrest, the inventory search exception justified the search of the
defendant’s wallet. State v. Saiz, 2008-NMSC-048, 144 N.M. 663, 191 P.3d 521,
abrogated, State v. Belanger, 2009-NMSC-025, 146 N.M. 357, 210 P.3d 783.

Search not permissible under the plain-feel doctrine. — Where, during a lawful
protective patdown of defendant for a weapon, the officer felt a hard object in
defendant’s jacket pocket; it was immediately apparent to the officer that the object was
not a weapon; and the officer had to manipulate the object to determine that the object
was a glass drug pipe, the officer went beyond the lawful parameters of a protective
patdown and the seizure of the glass pipe was not permissible under the plain-feel
doctrine. State v. Johnson, 2010-NMCA-045, 148 N.M. 237, 233 P.3d 371.

Inevitable discovery exception. — The inevitable discovery doctrine applies where
evidence may have been seized illegally, but where an alternative legal means of
discovery such as a routine police inventory search would inevitably have led to the
same result. State v. Wagoner, 2001-NMCA-014, 130 N.M. 274, 24 P.3d 306, cert.
denied, 130 N.M. 213, 22 P.3d 681 (2001).

For the doctrine to apply, the alternate source of evidence must be pending, but not yet
realized. If the alternate source has been realized, and the evidence seized or
"reseized" according to this alternate source, the inevitable discovery doctrine is no
longer applicable. Instead, the admissibility of the evidence must be evaluated under
the independent source doctrine. State v. Wagoner, 2001-NMCA-014, 130 N.M. 274, 24
P.3d 306, cert. denied, 130 N.M. 213, 22 P.3d 681 (2001).

Independent source doctrine. — The independent source doctrine (an exception to
the exclusionary rule where evidence is legally seized after an illegal search) is
inapplicable to a search conducted pursuant to a warrant based partially on tainted
information gathered during a prior illegal search. State v. Wagoner, 2001-NMCA-014,
130 N.M. 274, 24 P.3d 306, cert. denied, 130 N.M. 213, 22 P.3d 681 (2001).



Meaning of the phrase "at the scene". — The phrase "at the scene" as used in 31-1-
7(A) NMSA 1978 must be read broadly to enable a police officer to make a warrantless
arrest within a reasonable time and distance from when and where a domestic
disturbance occurred. State v. Almanzar, 2014-NMSC-001, rev'g 2012-NMCA-111, 288
P.3d 238.

Where defendant and the victim began quarreling in a parking lot; defendant kicked the
victim; and the police arrested defendant for domestic violence at a store across the
street from the parking lot within minutes after the victim called 911, defendant's
warrantless arrest was lawful under 31-1-7(A) NMSA 1978 because the arrest was
make in close proximity to when and where the incident occurred. State v. Almanzar,
2014-NMSC-001, rev'g 2012-NMCA-111, 288 P.3d 238.

Evidence from a warrantless arrest incident to domestic disturbance. — Where
police officers responded to a domestic violence incident that had occurred in a parking
lot between defendant and defendant’s live-in friend; after the incident, defendant and
defendant’s friend had both left the parking lot and had gone to two separate locations
away from the parking lot; the officers found defendant at a convenience store that was
near the parking lot; and the officers conducted a pat-down search of defendant and
discovered cocaine in defendant’s pants pocket, the district court erred in holding that
the evidence would have been inevitably discovered during a search incident to a legal
arrest for misdemeanor domestic battery because an arrest could only have been
effectuated at the parking lot where the domestic battery had occurred. State v.
Almanzar, 2012-NMCA-111, 288 P.3d 238, cert. granted, 2012-NMCERT-011, rev'd,
2014-NMSC-001.

A protective search or sweep. — A protection search or sweep is only allowed
incident to a lawful arrest; thus, since the officers entered and searched a bedroom
before they arrested the defendant, the search and seizure could not be upheld as a
protective sweep. State v. Wright, 119 N.M. 559, 893 P.2d 455 (Ct. App. 1994), cert.
denied, 119 N.M. 389, 890 P.2d 1321 (1995).

Search of medicine cabinet cannot be upheld as a protective sweep, and motion to
suppress the contents of the medicine cabinet and all the fruits of the search of the
medicine cabinet should be granted. State v. Zamora, 2005-NMCA-039, 137 N.M. 301,
110 P.3d 517, cert. quashed, 2005-NMCERT-012, 138 N.M. 773, 126 P.3d 1137.

G. TRAFFIC STOPS.

Traffic stop based on the unknown insurance status of a vehicle. — Where
defendant was driving a vehicle when a police officer entered the vehicle’s license plate
number into the mobile data terminal in the police car which informed the officer that
defendant’s vehicle insurance status was "unknown"; the officer then stopped
defendant’s vehicle; and the only basis for the stop was the information that the
vehicle’s insurance status was unknown, the stop was not constitutionally authorized
because the information known to the officer did not provide any specific articulable



facts to support a suspicion that defendant was committing a crime by driving an
uninsured vehicle. State v. Yazzie, 2014-NMCA-108, cert. granted, 2014-NMCERT-

Traffic stop cannot be based on a probability. — Where defendant was driving a
vehicle when a police officer entered the vehicle’s license plate number into the mobile
data terminal in the police car which informed the officer that defendant’s vehicle
insurance status was "unknown"; and based on the testimony of a witness from the
motor vehicle division, the district court concluded that because there was an 80% to
90% chance that the owner of a vehicle with an unknown insurance status had not
obtained insurance, its was reasonable for the officer to suspect that defendant did not
have insurance, a strong correlation between "unknown" status and being uninsured
was insufficient by itself to support a traffic stop because evidence must be
particularized to the person who is stopped for a violation and those facts must be
articulated, rather than based solely on probability. State v. Yazzie, 2014-NMCA-108,
cert. granted, 2014-NMCERT-____ .

Test for whether officer had reasonable suspicion to stop motor vehicle is
objective; it is the evidence known to the officer that is important, not his view of the
governing law. State v. Munoz, 1998-NMCA-140, 125 N.M. 765, 965 P.2d 349.

Stop for suspended driver’s license. — Police officers, who are informed that the
owner of a car observed under suspicious circumstances has a suspended driver’'s
license, have reasonable suspicion to initiate a traffic stop. State v. Candelaria, 2011-
NMCA-001, 149 N.M. 125, 245 P.3d 69, cert. denied, 2010-NMCERT-011, 150 N.M.
490, 262 P.3d 1143.

Where, as police officers pulled into a parking lot where a car and a pickup were
parked, the vehicles sped away; the officers followed the car which they recognized
from a previous investigation; a records search of the license plate on the car indicated
that the car was owned by a person known to the officers; and a records search of the
owner’s driving record revealed that the driving privileges of the owner had been
suspended, the officers had reasonable suspicion to initiate a traffic stop of the car.
State v. Candelaria, 2011-NMCA-001, 149 N.M. 125, 245 P.3d 69, cert. denied, 2010-
NMCERT-011, 150 N.M. 490, 262 P.3d 1143.

Expansion of the scope of a traffic stop. — As the circumstances of a lawful traffic
stop develop, police officers may expand the investigation to answer any new
reasonable and articulable suspicions that arise during the course of their lawful activity.
State v. Candelaria, 2011-NMCA-001, 149 N.M. 125, 245 P.3d 69, cert. denied, 2010-
NMCERT-011, 150 N.M. 490, 262 P.3d 1143.

Where police officers lawfully stopped defendant’s car; defendant told the officers that
defendant had been stopped by police earlier in the day with a firearm; the officers
observed an empty handgun holster and a box of ammunition in the back seat of the
car; defendant consented to a pat-down search for weapons; the officers also noticed



the odor of marijuana coming from the car; defendant stated that defendant had smoked
marijuana earlier in the day; and based on the odor of marijuana and defendant’s
statement, the officers requested permission to search the car and defendant consented
to the search both verbally and in writing, the detention of defendant after the initial
traffic stop was supported by reasonable suspicion. State v. Candelaria, 2011-NMCA-
001, 149 N.M. 125, 245 P.3d 69, cert. denied, 2010-NMCERT-011, 150 N.M. 490, 262
P.3d 1143.

Extension of traffic stop for field sobriety texts. — An officer may administer field
sobriety tests if the officer has developed independent reasonable suspicion that would
support the extension of the traffic stop to conduct the field sobriety tests. State v.
Candace S., 2012-NMCA-030, 274 P.3d 774, cert. denied, 2012-NMCERT-002.

lllegal expansion of stop. — Where a police officer received complaints from a woman
that her brother had been harassing her; the officer parked the officer’s vehicle near the
woman’s house to be able to observe any additional problems; the officer observed a
truck drive up and stop in front of the house and defendant go inside the house; when
defendant came out of the house, the officer asked defendant why defendant was at the
house, asked for defendant’s identification, and ran a check on defendant and found
nothing; the officer returned defendant’s identification and advised defendant to leave
and then immediately asked defendant if defendant had any drugs or weapons;
defendant said no; the officer then asked if the officer could pat defendant down;
defendant agreed; the officer placed defendant in a secure, spread-eagle position and
patted defendant down; the officer asked defendant if the officer could remove what the
officer felt in defendant’s pocket; defendant agreed; the officer removed a bindle of
drugs; and there was no indication that drug trafficking was occurring at the house, the
officer was justified in making brief inquires to find out what defendant was doing in the
house in connection with the officer’s investigation of domestic violence at the house,
the officer was not justified in asking further questions about drugs and weapons or in
placing defendant in a secure, spread-eagle position and patting defendant down, the
encounter did not become consensual after the officer told defendant that defendant
was free to leave, and the illegal expansion of the stop tainted defendant’s subsequent
consent to search. State v. Figueroa, 2010-NMCA-048, 148 N.M. 811, 242 P.3d 378,
cert. quashed, 2011-NMCERT-012, 291 P.3d 159.

Under the New Mexico constitution, a police officer cannot use a valid traffic stop
as a pretext to pursue an investigation of another offense that is not supported by
reasonable suspicion or probable cause. State v. Ochoa, 2009-NMCA-002, 146 N.M.
32, 206 P.3d 143, cert. quashed, 2009-NMCERT-011, 147 N.M. 464, 225 P.3d 794.

Pretextual traffic stop. — Where a narcotics agent was surveilling a residence for drug
traffic; the agent saw an unfamilar vehicle that was driven by the defendant; the agent
wanted to identify and question the defendant; when the defendant drove away from the
residence, the agent saw that the defendant was not wearing a seatbelt; the agent
asked a patrol officer to stop the vehicle; the patrol officer followed the defendant but
could not determine whether or not the defendant was wearing a seatbelt; relying on the



information provided by the agent, the patrol officer stopped the defendant, the stop for
the seatbelt violation was a pretext for the investigation of the agent’s unsupported
hunch that the defendant was involved in drug activity and was not constitutionally
reasonable under the New Mexico constitution. State v. Ochoa, 2009-NMCA-002, 146
N.M. 32, 206 P.3d 143, cert. quashed, 2009-NMCERT-011, 147 N.M. 464, 225 P.3d
794.

Traffic stop to execute a warrant for arrest. — The pretext rule of State v. Ochoa,
2009-NMCA-002, 146 N.M. 32, 206 P.3d 143 does not apply when a traffic stop occurs
during a criminal investigation that does not involve a reasonable suspicion, but the sole
reason for the stop is to execute an outstanding arrest warrant. State v. Peterson, 2014-
NMCA-008, cert. denied, 2013-NMCERT-012.

Where law enforcement officers, who were investigating defendant for possible drug
activity, discovered that defendant had an outstanding misdemeanor warrant; the
officers stopped defendant’s vehicle to execute the warrant; and after arresting
defendant, the officers found heroin in defendant’s pocket and crack cocaine in the
vehicle, the decision to stop defendant in order to execute the arrest warrant was not an
improper pretextual stop prohibited by the New Mexico constitution and State v. Ochoa,
2009-NMCA-002, 146 N.M. 32, 206 P.3d 143 because the officers did not need
reasonable suspicion to stop defendant when they had a valid outstanding arrest
warrant. State v. Peterson, 2013-NMCA-012, cert. denied, 2013-NMCERT-012.

Pretextual traffic stop was based on an unrelated motive that was supported by
reasonable suspicion. — Where police officers conducted surveillance of a home
based on reliable information from a confidential informant that the home was a stash
house for marijuana and that a large quantity of marijuana would be delivered to the
house; a pickup truck arrived at the house and the driver and a person from the house
moved three boxes from the truck to the house; at the same time, the confidential
informant informed the officers that based on conversations with the residents of the
house, a large quantity of marijuana was currently stored at the residence; the officers
saw defendant’s spouse load one of the boxes into a vehicle and drive away;
defendant’s spouse was stopped for a vehicle violation and the stopping officer found
packages of marijuana in the box; defendant later drove away from the house; the
officers asked another officer to stop defendant’s vehicle; defendant’s vehicle was
stopped for making two sudden lane changes without signaling; and the officer found
packages of marijuana in two boxes in defendant’s vehicle, the pretextual stop of
defendant was valid, because the underlying motive to investigate defendant’s
involvement in drug activity was supported by reasonable suspicion. State v. Alderete,
2011-NMCA-055, 149 N.M. 799, 255 P.3d 377.

Reasonable suspicion to expand scope of stop. — Where a police officer stopped
defendant for failure to stop at a stop sign; the officer detected the strong odor of "burnt
marijuana"” coming from the vehicle; and when the defendant exited the vehicle, the
officer smelled "burnt marijuana” on defendant’s person, the odor of marijuana
emanating from the vehicle and on defendant’s person provided objective, articulable



facts that would lead a reasonable officer to suspect that defendant was driving under
the influence and supported the expansion of the scope of the stop to investigate a
possible DUI. State v. Randy J., 2011-NMCA-105, 150 N.M. 683, 265 P.3d 734, cert.
denied, 2011-NMCERT-009, 269 P.3d 903.

Mistake of law. — Where a traffic stop was initiated based on the officer's mistaken
understanding of law, the officer did not have reasonable suspicion or probable cause to
stop the defendant’s vehicle. State v. Anaya, 2008-NMCA-020, 143 N.M. 431, 176 P.3d
1163, cert. denied, 2008-NMCERT-001, 143 N.M. 398, 176 P.3d 1130.

Where defendant was stopped by police for making a left turn without ending up in the
left most lane of the roadway defendant turned into, the traffic stop was without a
reasonable basis in law, because Subsection B of 66-7-322 NMSA 1978 does not
specify a particular lane that a driver who makes a left turn must end up in once the turn
is completed and permits the driver discretion to choose a lane after completion of a
turn. State v. Almeida, 2011-NMCA-050, 149 N.M. 651, 253 P.3d 941, cert. denied,
2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717.

Probable cause not shown. — Where a police officer stopped a vehicle for a speeding
violation; defendant was a passenger in the vehicle; while the officer was questioning
the driver, defendant looked straight ahead, avoiding eye contact with the officer except
for a single furtive glance at the officer; defendant’s behavior caused the officer to
suspect that narcotics or weapons were in the vehicle; after the officer issued a citation
to the driver, the officer asked if there were any illegal drugs or weapons in the vehicle;
defendant granted the officer permission to search the vehicle; and the officer found
illegal narcotics in the vehicle which defendant admitted owning, defendant’s behavior
alone was insufficient to give rise to a reasonable suspicion of criminal activity,
defendant was illegally detained when the stop was extended by the officer's questions
concerning illegal drugs and weapons, and the illegal drugs were discovered as a result
of the illegal detention. State v. Portillo, 2011-NMCA-079, 150 N.M. 187, 258 P.3d 466,
cert. denied, 2011-NMCERT-006, 150 N.M. 764, 266 P.3d 633.

Where the police officer observed the defendant sitting in his vehicle in front of a house
that was under drug investigation; a man who was a convicted felon was leaning into
the vehicle talking to the defendant; when the defendant drove away from the house,
the officer stopped the defendant for a cracked windshield; the defendant appeared
nervous when he was stopped and wanted to leave; the defendant refused consent to
search the vehicle; and the officer detained the defendant’s vehicle for approximately
ten minutes to await a drug dog to perform a perimeter sniff of the vehicle while
permitting the defendant to leave the vehicle, the officer did not have reasonable
suspicion to detain the vehicle beyond that necessary to issue a citation for the cracked
windshield and evidence seized from the vehicle was inadmissible as the fruit of an
illegal search and seizure. State v. Neal, 2007-NMSC-043, 142 N.M. 176, 164 P.3d 57.

Roadblock was constitutional since the selection of the roadblock and procedures for
conducting it were approved by police supervisory personnel; officers had no discretion



as to which vehicles were stopped; pylons, special stop signs, room for safe stopping
distance and other safeguards were provided; the location was chosen because of the
number of DWI-related accidents in the area; the roadblock was conducted between the
hours of 12:00 a.m. and 3:00 a.m. on a Saturday morning; the officers wore uniforms
and police cars with flashing lights were parked at the roadblock; the total detention time
was no more than five minutes per vehicle; and the roadblock had been publicized in
advance. State v. Madalena, 121 N.M. 63, 908 P.2d 756 (Ct. App. 1995).

Where the guidelines for the roadblock limited field officers to no more than two minutes
of conversation with motorists, the officers were not permitted to ask questions
unrelated to a driver's sobriety, and the supervising officer provided the guidelines to the
officers at a briefing before the roadblock, the roadblock was constitutional. State v.
Rivera, 2010-NMCA-109, 149 N.M. 406, 249 P.3d 944, aff'd in part, rev'd in part, 2012-
NMSC-003, 268 P.3d 40.

Fourth amendment standard for questioning during a traffic stop. — Under the
fourth amendment the reasonableness of a traffic stop is limited only by the time
required to conduct a reasonable investigation into the initial justification for the stop.
Questioning by an officer does not have to be reasonably related to the initial
justification for the stop to be permissible. If the questioning measurably extends the
detention, the officer must have a reasonable suspicion of criminal activity or concern
for police safety to support further questioning or the encounter must have evolved into
a consensual encounter. State v. Leyva, 2011-NMSC-009, 149 N.M. 435, 250 P.3d 861,
overruling State v. Duran, 2005-NMSC-034, 138 N.M. 414, 120 P.3d 836.

New Mexico constitution standard for questioning during a traffic stop. — The
New Mexico constitution provides greater protection against unreasonable searches
and seizures than does the fourth amendment. The subject matter limitations set forth in
State v. Duran, 2005-NMSC-034, 138 N.M. 414, 120 P.3d 836 is a valid test for the
reasonableness of police questioning under Article II, Section 10. Under Article II,
Section 10, the reasonableness of a traffic stop is limited only by the time required to
conduct a reasonable investigation into the initial justification for the stop. All questions
asked by an officer must be reasonably related to the initial justification for the stop.
Unrelated questions are permissible only if they are supported by independent
reasonable suspicion, if they are related to officer safety, or if the interaction has
developed into a consensual encounter. State v. Leyva, 2011-NMSC-009, 149 N.M.
435, 250 P.3d 861.

Questioning defendant during a traffic stop was reasonable. — Where a police
officer stopped defendant for speeding; before defendant stopped, the officer observed
defendant lean over as if defendant were placing something under the passenger seat;
the officer found that defendant’s license was suspended; at the officer’s direction,
defendant arranged to have someone pick up defendant’s vehicle; the officer did not
observe any suspicious activity during the stop; the officer issued three citations to
defendant; the officer then asked defendant if there were any weapons or drugs in the
vehicle; defendant responded that there was marijuana in the vehicle; at the officer’s



request, defendant consented to a search of the vehicle; and the officer discovered
marijuana under the passenger seat and methamphetamine in the passenger
compartment, the officer’'s questioning of defendant after the traffic investigation was
completed did not violate defendant’s rights under the fourth amendment because the
guestions were a de minimis extension of the detention and reasonable under the
circumstances and did not violate defendant’s rights under Article Il, Section 10 or the
New Mexico constitution because the officer had independent and articulable
reasonable suspicion to expand the officer’s questioning of defendant. State v. Leyva,
2011-NMSC-009, 149 N.M. 435, 250 P.3d 861.

Further questioning not permissible. — Where an officer stopped defendant's vehicle
because of the lack of a license plate, the officer could lawfully ask for driver
documentation, but an additional question whether defendant had any weapons in the
car, and the officer's subsequent detention and search were not permissible. City of
Albuquerque v. Haywood, 1998-NMCA-029, 124 N.M. 661, 954 P.2d 93, overruled by
State v. Leyva, 2011-NMSC-009, 149 N.M. 435, 250 P.3d 861.

Reasonable suspicion to detain. — Where a police officer stopped defendant’'s
vehicle based on his suspicion that the passenger in the vehicle had forged a check, the
officer had no suspicion that the defendant had committed or was committing an
offense, and the officer found drugs and drug paraphernalia in the possession of the
passenger, the officer had reasonable suspicion about the contents of the vehicle and
authority to detain and question the defendant about the contents of the vehicle and
then to ask for consent to search the vehicle. State v. Funderburg, 2008-NMSC-026,
144 N.M. 37, 183 P.3d 922, rev'g 2007-NMCA-021, 141 N.M. 139, 151 P.3d 911.

No reasonable suspicion to detain. — Where a police officer, who was parked in an
alley, saw defendant pull into the alley and immediately back out; because the officer
thought defendant’s behavior was suspicious, the officer followed and stopped
defendant, because the temporary registration tag on defendant’s vehicle had expired;
defendant had a passenger who was known to the officer to be a prostitute; the officer
asked defendant to exit the vehicle so that the officer could interview defendant about
the prostitute; the officer did not have sufficient independent articulable and reasonable
suspicion to expand the scope of the initial detention for the further inquiry regarding
defendant’s relationship with the prostitute. State v. Olson, 2011-NMCA-056, 150 N.M.
348, 258 P.3d 1140, rev'd, 2012-NMSC-035, 285 P.3d 1066.

Reasonable suspicion to expand the traffic stop. — Where the police officer was
parked late at night in a marked police car in an alley where the officer had previously
seen prostitutes at work; the officer saw defendant enter the alley, recognize the police
vehicle, immediately back out of the alley, and drive away; the officer stopped defendant
for driving with an expired registration; the driver avoided eye contact with the officer;
the officer recognized the passenger in the vehicle as a known prostitute; and based on
the passenger’s clothing and makeup, the officer thought the passenger was currently
working as a prostitute, the officer had reasonable suspicion to expand the traffic stop to



investigate prostitution solicitation. State v. Olson, 2012-NMSC-035, 285 P.3d 1066,
rev'g 2011-NMCA-056, 150 N.M. 348, 258 P.3d 1140.

Information supplied by confidential informant may support reasonable
suspicion. — Detailed information, provided by a confidential informant and verified by
officers, supported a reasonable suspicion of criminal activity, thereby justifying an
investigatory stop of defendant’s vehicle. State v. Skippings, 2014-NMCA-117.

Length of investigatory detention. — Temporal duration is neither the controlling nor
the only factor to be considered in assessing the reasonableness of the extent of an
investigatory detention. State v. Sewell, 2009-NMSC-033, 146 N.M. 428, 211 P.3d 885,
rev'g, 2008-NMCA-027, 143 N.M. 485, 177 P.3d 536.

Where police officers lawfully stopped the defendant’s car to investigate suspected drug
trafficking; the officers failed to find drugs in the car; a passenger in the car appeared
nervous and afraid and tried to indicate to the officers that the passenger was afraid of
something that the officers needed to investigate; the officers separated the defendant
and the passenger after the car search to talk to the passenger privately; the passenger
told one officer that the passenger could not talk in front of the defendant and that the
defendant was making a crack deal; the passenger told the officer that the passenger
had the drugs; and the time that elapsed between the initial traffic stop and the
discovery of the drugs was not more than ten minutes, the brief additional time to talk
with the passenger was justified under the totality of the circumstances and was not an
unreasonable extension of the roadside detention. State v. Sewell, 2009-NMSC-033,
146 N.M. 428, 211 P.3d 885, rev'g, 2008-NMCA-027, 143 N.M. 485, 177 P.3d 536.

Detention of vehicle based on reasonable suspicion was reasonable, where defendant's
freedom of movement was not severely restricted, officers immediately requested
assistance of drug dog when defendant refused consent to search, canine unit arrived
within thirty-five to forty minutes after officers stopped the vehicle and tried to obtain
consent to search, and off-duty officer on call with the drug dog lived approximately ten
miles from the stop. State v. Robbs, 2006-NMCA-061, 139 N.M. 569, 136 P.3d 570,
cert. denied, 2006-NMCERT-005, 139 N.M. 568, 136 P.3d 569.

Investigatory detention as a de facto arrest. — Where officers lawfully stopped
defendant’s vehicle to investigate suspected drug trafficking, and where defendant was
patted down, hand-cuffed and read Miranda warnings, the ten-minute detention did not
transform the seizure from an investigatory detention into a de facto arrest when officers
detained defendant no longer than necessary to verify or quell their suspicion of criminal
activity. State v. Skippings, 2014-NMCA-117.

Establishment of DWI roadblock did not require warrant since the evils that a
warrant is designed to prevent were addressed by the requirement that the decision to
set up a roadblock be made by supervisory personnel and by restrictions on the
discretion of field officers in conducting the roadblock. State v. Bates, 120 N.M. 457,
902 P.2d 1060 (Ct. App.), cert. denied, 120 N.M. 213, 900 P.2d 962 (1995).



Border patrol stops. — Under the New Mexico constitution, after a federal border
patrol agent has asked about a motorist's citizenship and immigration status, and has
reviewed the motorist's documents, any further detention requires reasonable suspicion
of criminal activity. State v. Cardenas-Alvarez, 2001-NMSC-017, 130 N.M. 386, 25 P.3d
225, aff'g 2000-NMCA-009, 128 N.M. 570, 995 P.2d 492.

The misdemeanor arrest rule does not apply to investigatory traffic stops. State v.
Ochoa, 2008-NMSC-023, 143 N.M. 749, 182 P.3d 130, rev'g 2006-NMCA-131, 140
N.M. 573, 144 P.3d 132, on remand, 2009-NMCA-002, 146 N.M. 32, 206 P.3d 143, cert.
guashed, 2009-NMCERT-011, 147 N.M. 464, 225 P.3d 794.

An officer may reasonably rely on information from another officer that a crime
has been or is being committed to justify an investigatory traffic stop. State v. Ochoa,
2008-NMSC-023, 143 N.M. 749, 182 P.3d 130, rev'g 2006-NMCA-131, 140 N.M. 573,
144 P.3d 132, on remand, 2009-NMCA-002, 146 N.M. 32, 206 P.3d 143, cert. quashed,
2009-NMCERT-011, 147 N.M. 464, 225 P.3d 794.

Pretextual traffic stop. — State v. Ochoa, 2009-NMCA-002, 146 N.M. 32, 206 P.3d
143 requires a determination whether the real reason for a traffic stop is supported by
objective evidence of reasonable suspicion and holds that if the stop is supported by
objective evidence of reasonable suspicion, the traffic stop is constitutional. State v.
Gonzales, 2011-NMSC-012, 150 N.M. 74, 257 P.3d 894.

Where a confidential informant told a police officer that an individual with defendant’s
name would be transporting a large amount of methamphetamine; the informant gave
the officer the name of the street on which the person lived; the officer set up a
surveillance of defendant’s residence, coordinated a traffic stop of defendant for a
window tint violation, and arranged for a canine unit to be present at the time of the
traffic stop; and the officer admitted that the traffic stop was a pretext for a drug
investigation, the trial court was required to determine whether the real reason for the
traffic stop was objectively supported by reasonable suspicion before the court could
rule on defendant’s motion to suppress methamphetamine evidence seized at the traffic
stop. State v. Gonzales, 2011-NMSC-012, 150 N.M. 74, 257 P.3d 894.

H. AUTOMOBILE SEARCHES.

Warrantless search of automobile was justified by exigent circumstances. —
Where police officers, who were dispatched to a drive-in in response to reports of an
armed subject pointing a rifle at several people from the window of a vehicle, stopped
defendant’s vehicle and conducted a standard felony stop procedure; after defendant
and two minors exited the vehicle and were restrained, the officers conducted a
warrantless search of the vehicle; the officers found a rifle in the trunk of the vehicle; the
officers were trained to check the trunk of a vehicle during a felony stop because the
trunk could conceal a person; during the stop, a group of onlookers had gathered near
the vehicle; and the officers had probable cause to believe that an assault with a deadly
weapon had occurred and that a gun used in the commission of a crime was in a



vehicle that was accessible to a group of people even if it was not accessible to
defendant, exigent circumstances justified the warrantless search of the vehicle. State
v. Leticia T., 2014-NMSC-020, rev'g 2012-NMCA-050, 278 P.3d 553.

Search of automobile pursuant to standard operating procedures. — Where an
armed suspect was reported to have pointed a rifle from the passenger side window of
a vehicle at several persons standing in a parking lot; a police officer stopped a vehicle
that matched the description of the vehicle; the officer decided to conduct a felony stop
and called for backup; the child stepped out of the front passenger door of the vehicle;
two other children were ordered out of the vehicle; based on the officer’s training and
standard operating procedures for felony stops, the officers conducted a warrantless
search of the trunk and found a rifle; and the officers did not testify about any facts that
led them to suspect that anyone was actually hiding in the truck of the vehicle, the
search of the trunk was not justified by standard operating procedures or exigent
circumstances or as a protective sweep. State v. Leticia T., 2012-NMCA-050, 278 P.3d
553, rev'd, 2014-NMSC-020.

A warrantless search of an automobile and its contents requires a particularized
showing of exigent circumstances, and a warrantless search is valid where the officer
reasonably has determined that exigent circumstances exist. State v. Gomez, 1997-
NMSC-006, 122 N.M. 777,932 P.2d 1.

Under N.M. Const., art. Il, § 10, there are no "automatic" exigent circumstances
justifying the warrantless search of an automobile; rather, a warrantless search of an
automobile is valid only where the officer has reasonably determined that exigent
circumstances exist. State v. Jones, 2002-NMCA-019, 131 N.M. 586, 40 P.3d 1030,
cert. denied, 131 N.M. 619, 41 P.3d 345 (2002), abrogated, State v. Bombay, 2008-
NMSC-029, 144 N.M. 151, 184 P.3d 1045.

Before evidence seen in plain view inside an automobile may be seized, a warrant is
required to enter the automobile unless the state can satisfy its burden to show that
exigent circumstances existed justifying the warrantless entry or that another applicable
exception to the warrant requirement applies. State v. Jones, 2002-NMCA-019, 131
N.M. 586, 40 P.3d 1030, cert. denied, 131 N.M. 619, 41 P.3d 345 (2002), abrogated
State v. Bombay, 2008-NMSC-029, 144 N.M. 151, 184 P.3d 1045.

The state must justify the warrantless search of an automobile incident to an arrest
through articulated facts in the record showing a reasonable likelihood of either a
potential danger or the concealment or destruction of evidence. State v. Pittman, 2006-
NMCA-006, 139 N.M. 29, 127 P.3d 1116, cert. quashed, 2007-NMCERT-001, 141 N.M.
165, 152 P.3d 152.

Search was unlawful. — Article I, § 10 requires both probable cause and exigent
circumstances for the warrantless search of an automobile. No exigent circumstances
existed for a search of the trunk when the vehicle was in an impound lot, was to remain
there for several days, and the lot had numerous security measures. State v. Warsaw,



1998-NMCA-044, 125 N.M. 8, 956 P.2d 139, cert. denied, 125 N.M. 147, 958 P.2d 105
(1998).

The presence of a gun in defendant's locked car parked in the parking area of his
grandmother's apartment complex, without more, did not create a danger to the public
or exigent circumstances justifying a search of the car. State v. Pittman, 2006-NMCA-
006, 139 N.M. 29, 127 P.3d 1116, cert. quashed, 2007-NMCERT-001, 141 N.M. 165,
152 P.3d 152.

Search of vehicle was lawful. — Where police officers searched the car and seized
the gun, not as evidence of a crime, but in a reasonable effort to secure the scene,
under these facts, the officers were entitled to a reasonable, limited search of the car for
weapons, even after the suspects had left the car. State v. Garcia, 2005-NMSC-017,
138 N.M. 1, 116 P.3d 72, aff'g in part and rev'g in part, 2004-NMCA-006, 135 N.M. 595,
92 P.3d 41.

Defendant's expectations of privacy, particularly to his vehicle parked outside the
probation office, were necessarily reduced by his status and by the provisions in the
probation order and intensive supervision program agreement regarding warrantless
arrests and searches where he was under arrest and had undergone a patdown search
that aroused suspicions and a key-lock match that caught him in a lie. Defendant's
probation status, together with his prior convictions and the current probation violation
for which he was arrested, the patdown discovery of a large sum of cash in small bills,
and defendant's lie about how he arrived at the probation office were sufficient to give
the officers a reasonable basis to search the vehicle for evidence of another violation of
his probation conditions. State v. Ponce, 2004-NMCA-137, 136 N.M. 614, 103 P.3d 54,
cert. quashed, 2006-NMCERT-004, 139 N.M. 430, 134 P.3d 121.

Inventory search. — Where a police officer initiated a traffic stop after observing
defendant towing a trailer that was missing a tail light and a license plate; the officer
noticed that defendant was nervous and that defendant's responses were inconsistent;
the officer discovered that defendant’s driver’s license had been revoked and arrested
defendant; the officer conducted an inventory search of defendant’s vehicle; in the
center console of the vehicle, the officer discovered a cell phone case containing a
glass pipe wrapped in a napkin; the pipe contained a white powdery residue; and it was
apparent to the officer that the pipe was used for the consumption of narcotics, the
inventory search provided a valid basis for the warrantless entry of defendant’s vehicle
and the subsequent seizure of the pipe was justified by the plain view doctrine. State v.
Lopez, 2009-NMCA-127, 147 N.M. 364, 223 P.3d 361, cert. denied, 2009-NMCERT-
010, 147 N.M. 452, 224 P.3d 1257.

Search of a moving object. — The courts have long recognized another exception to
the requirement that searches and seizures be undertaken by officers only after
obtaining a warrant, that is, the search of a moving object, particularly an automobile,
where it is not practicable to secure a warrant, because the vehicle can be quickly
moved out of the locality or jurisdiction in which the warrant must be sought. State v.



Aull, 78 N.M. 607, 435 P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20
L. Ed. 2d 668 (1968).

Following a valid investigatory stop, an officer was justified, on the basis of a reasonable
suspicion that defendant had recently used a handgun to commit an aggravated
assault, in conducting a protective search of the floor and adjacent area of defendant's
vehicle; however, a search of a small hole in the dashboard exceeded the scope of the
search. State v. Arredondo, 1997-NMCA-081, 123 N.M. 628, 944 P.2d 276, overruled
by State v. Steinzig, 1999-NMCA-107, 127 N.M. 752, 987 P.2d 409.

Vehicle trunk is protected place. — Entry into the trunk of a vehicle, even an open
trunk, is an intrusion governed by the fourth and fourteenth amendments because, at
least in New Mexico, persons have a reasonable expectation of freedom from intrusion
in that area. State v. Ramzy, 116 N.M. 748, 867 P.2d 418 (Ct. App. 1993), cert. denied,
116 N.M. 801, 867 P.2d 1183 (1994).

An inventory search of an automobile in lawful custody of the police can be made
and items in the trunk can be inventoried. State v. Vigil, 86 N.M. 388, 524 P.2d 1004
(Ct. App.), cert. denied, 86 N.M. 372, 524 P.2d 988 (1974), cert. denied, 420 U.S. 955,
95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).

An inventory search of an automobile does not violate U.S. Const., amend. IV, when
that automobile is in the lawful custody of the police in a reasonable exercise of its
caretaking function. State v. Clark, 89 N.M. 695, 556 P.2d 851 (Ct. App. 1976).

Where the initial intrusion into a vehicle which is lawfully in police custody is justified, an
inventory of the contents of closed containers is also justified. State v. Vigil, 86 N.M.
388, 524 P.2d 1004 (Ct. App.), cert. denied, 86 N.M. 372, 524 P.2d 988 (1974), cert.
denied, 420 U.S. 955, 95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).

An inventory search is not constitutionally permissible absent a search warrant after
police have relinquished possession, custody and control of a vehicle to a third party
who has the legal right to possession, custody and control of the vehicle, and the trial
court should have granted defendant's motion to suppress. State v. Clark, 89 N.M. 695,
556 P.2d 851 (Ct. App. 1976).

Unreasonable search. — Where police officer engaged in exploratory rummaging in
the automobile after receiving keys from defendant that were to be delivered to
defendant's grandmother, the officer was not concerned about any danger defendant
might pose; in fact, defendant posed no danger; the state did not demonstrate that the
car would contain any evidence related to defendant's warrant for failure to appear and
nothing in the record reflected any knowledge on the officer's part of defendant's felony
record before the officer searched defendant's vehicle, the search cannot be
characterized as reasonable under this section. State v. Pittman, 2006-NMCA-006, 139
N.M. 29, 127 P.3d 1116, cert. quashed, 2007-NMCERT-001, 141 N.M. 165, 152 P.3d
152.



Actions of officers. — Where, following an accident, defendant sought to preserve the
contents of the trunk of his car as private, actions of officers in encouraging a narcotics
dog to jump into the trunk and bending their heads into the trunk to view the object of
the dog's alert, constituted an illegal search. State v. Warsaw, 1998-NMCA-044, 125
N.M. 8, 956 P.2d 139, cert. denied, 125 N.M. 147, 958 P.2d 105 (1998).

Leaving car unattended before search. — Where the officer went by a grocery store
before returning to the car that was to be searched, and the officer's trip by the grocery
store before returning to the car was part of a continuing series of events, the fact that
the car was unattended for 10 minutes did not make the search unreasonable, but the
fact that the car had been unattended might raise questions in connecting defendant
with items found in the search. State v. Everitt, 80 N.M. 41, 450 P.2d 927 (Ct. App.
1969).

"Visual search" by the officer of car of defendant to search for weapons, wherein he
saw a shaving kit, a pair of shoes and a prybar, was not unreasonable. State v. Everitt,
80 N.M. 41, 450 P.2d 927 (Ct. App. 1969).

l. LICENSE, REGISTRATION AND LICENSE PLATE CHECK.

An individual has no reasonable expectation of privacy in a vehicle license plate
number or vehicle identification number and a police officer does not need
reasonable suspicion to conduct a license plate check or a vehicle identification number
search. State v. Herrera, 2010-NMCA-006, 147 N.M. 441, 224 P.3d 668, cert. denied,
2009-NMCERT-012, 147 N.M. 600, 227 P.3d 90.

In conducting general license and registration checks under former 64-13-49, 1953
Comp. (similar to 66-5-16 NMSA 1978) and 66-3-13 NMSA 1978, the actions of the
police must be in conformity with the constitutional requirements of the U.S. const.,
amend. 4; and when the detention permitted by the statute becomes a mere subterfuge
or excuse for some other purpose which would not be lawful, the actions then become
unreasonable and fail to meet the constitutional requirement. State v. Bloom, 90 N.M.
226, 561 P.2d 925 (Ct. App. 1976), rev'd in part, 90 N.M. 192, 561 P.2d 465 (1977).

Request for driver's license. — Where a law enforcement officer, without preamble,
requests a driver's license from the driver of a parked vehicle, the driver is not free to
leave, the encounter is not consensual, and the detention must be justified by
individualized reasonable suspicion. State v. Williams, 2006-NMCA-062, 139 N.M. 578,
136 P.3d 579, cert. denied, 2006-NMCERT-006, 140 N.M. 224, 141 P.3d 1278.

License plate check. — Where a law enforcement officer, who was informed that there
was a potential incident with regard to defendant’s car, but who did not observe the
incident, ran a check on the car’s license plate number; the license plate check showed
that the plate did not match the car; the officer returned to the car with defendant to
obtain the vehicle identification number; when defendant opened the door of the car, the
officer observed a handgun inside the car; the vehicle identification number search



revealed that there was no current valid registration for the car in New Mexico;
defendant admitted that defendant was a convicted felon; the officer placed defendant
under arrest; and during an inventory search of the car, the officer found cocaine and
drug paraphernalia, the court erroneously held that the officer was required to have a
reasonable suspicion to conduct the license plate check. State v. Herrera, 2010-NMCA-
006, 147 N.M. 441, 224 P.3d 668, cert. denied, 2009-NMCERT-012, 147 N.M. 600, 227
P.3d 90.

General license and registration check. — Officer's activities in asking defendant,
who was a passenger and owner of the vehicle, for identification, registration and
insurance documentation, and in pursuing a computer warrants check based on the
identification supplied by defendant, were constitutionally permissible and did not
constitute valid grounds on which to suppress evidence seized in search of the vehicle
after defendant's arrest. State v. Rubio, 2006-NMCA-067, 139 N.M. 612, 136 P.3d
1022, cert. denied, 2006-NMCERT-006, 140 N.M. 224, 141 P.3d 1278.

Where defendant's car was stopped during a general license and registration check,
and after a police request, defendant opened the trunk, at which point the officer
smelled marijuana, and subsequently the defendant opened a suitcase (also at the
officer's request), it was held that the seizure of the marijuana residue found in the
suitcase was not unlawfully accomplished. State v. Bloom, 90 N.M. 192, 561 P.2d 465
(Ct. App. 1977), rev'g in part 90 N.M. 226, 561 P.2d 925 (1976).

J. IN CASES OF ARREST.

Lawful expansion of initial detention. — Where police officers were investigating an
aggravated battery; the victim informed the police that the perpetrators were defendant
and defendant’s friend, and that defendant drove a red Isuzu and identified the location
of the battery; the officers went to the house; a red Isuzu was parked outside the house;
the officers noticed the odor of burnt marijuana when the front door of the house was
opened; the officers asked the occupants of the house, including defendant, if they had
any weapons and patted them down; with the consent of a person who lived in the
house the officers conducted a protective sweep of the house but did not see any drugs
in plain view; defendant indicated that defendant owned the red Isuzu; the officers
asked defendant if there were any drugs or weapons in the Isuzu and defendant
indicated that there was a pry bar in the Isuzu; the officers asked defendant if they could
retrieve the pry bar from the Isuzu as part of the aggravated assault investigation;
defendant declined but offered to retrieve the pry bar; the officers noticed the odor of
marijuana emanating from the Isuzu and called a canine unit; the canine alerted
indicating the presence of drugs; the officers obtained a search warrant, searched the
Isuzu, and found cocaine; prior to arriving at the house, the officers had been informed
that defendant was dealing drugs in the neighborhood and that defendant’s friend had
been seen carrying a handgun, the officers lawfully detained defendant in relation to the
aggravated battery investigation and lawfully expanded the initial detention to a pat
down of defendant and to await a search of the Isuzu for drugs. State v. Martinez, 2010-



NMCA-051, 148 N.M. 262, 233 P.3d 791, cert. denied, 2010-NMCERT-005, 148 N.M.
574, 240 P.3d 1048.

An arrest made by a state actor in violation of a statute is not per se a violation of
the fourth amendment to the United States constitution. State v. Slayton, 2009-
NMSC-054, 147 N.M. 340, 223 P.3d 337.

Contemporaneous seizure of drugs and arrest. — Where an officer saw
methamphetamine in plain view in a vehicle occupied by only the defendant who was
the driver; the drugs were within defendant’s reach and immediate control; the
defendant was in control of the vehicle and able to drive away; and the officer first
seized the drugs and then immediately arrested the defendant, the seizure and the
arrest were contemporaneous, and the seizure was justified as a search incident to
arrest. State v. Weidner, 2007-NMCA-063, 141 N.M. 582, 158 P.3d 1025.

Warrantless pat-down was reasonable and lawful as incident to the lawful arrest of
defendant for a violation of a condition of the probation order and a condition of his
intensive supervision program agreement. State v. Ponce, 2004-NMCA-137, 136 N.M.
614, 103 P.3d 54, cert. quashed, 2006-NMCERT-004, 139 N.M. 430, 134 P.3d 121.

A search without a warrant is lawful when the search is incident to a lawful arrest.
State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S. 976, 87 S.
Ct. 1171, 18 L. Ed. 2d 136 (1967).

The right to search incident to a lawful arrest is deeply rooted in the law. State v.
Ramirez, 79 N.M. 475, 444 P.2d 986 (1968).

Right is exception to warrant requirement. — In the case of a lawful custodial arrest,
a full search of the person is an exception to the warrant requirement. State v. Vigil, 86
N.M. 388, 524 P.2d 1004 (Ct. App.), cert. denied, 86 N.M. 372, 524 P.2d 988 (1974),
cert. denied, 420 U.S. 955, 95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).

Reason for right to search. — A police officer must have power to conduct an
immediate search following an arrest in order to remove weapons and to prevent the
suspect from destroying evidence. State v. Ramirez, 79 N.M. 475, 444 P.2d 986 (1968).

Search incident to arrest is "reasonable”. — In the case of a lawful custodial arrest,
a full search of the person is a "reasonable" search. State v. Vigil, 86 N.M. 388, 524
P.2d 1004 (Ct. App.), cert. denied, 86 N.M. 372, 524 P.2d 988 (1974), cert. denied, 420
U.S. 955, 95 S. Ct. 1339, 43 L. Ed. 2d 432 (1975).

An arrest will not be validated by what it turns up. State v. Deltenre, 77 N.M. 497,
424 P.2d 782 (1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136
(2967).



Where evidence is not fruit of the arrest. — When it is clear that the trial court had
jurisdiction of the defendant and of the cause, it makes no difference if defendant's
presence was obtained through illegal arrest, when the evidence utilized at the trial was
not a fruit of the arrest. State v. Garcia, 76 N.M. 171, 413 P.2d 210 (1966).

Seizure of items incidental to unrelated offense. — Officers who search incidental to
a lawful arrest may seize things incidental to another and wholly unrelated offense
which may be uncovered by such a search. State v. Adams, 80 N.M. 426, 457 P.2d 223
(Ct. App. 1969); State v. Slicker, 79 N.M. 677, 448 P.2d 478 (1968); State v. Ramirez,
79 N.M. 475, 444 P.2d 986 (1968).

Although the checks seized from defendant were unrelated to the assault and battery
charge, their seizure was not an unreasonable seizure violative of the constitutional
prohibition because they were taken as an incident to the arrest on the assault and
battery charge. State v. Adams, 80 N.M. 426, 457 P.2d 223 (Ct. App. 1969).

Although certain evidentiary items were unrelated to car registration offense, with which
defendant was charged, their seizure was not an unreasonable seizure violative of the
constitutional prohibition where they were taken as an incident to the arrest for that
offense. State v. Slicker, 79 N.M. 677, 448 P.2d 478 (Ct. App. 1968).

Warrantless seizure of weapon. — Based on a police officer's reasonable safety
concern, a warrantless seizure of a weapon within the area of immediate control of a
person who is present during a custodial arrest does not violate the rights of the
arrestee under the New Mexico constitution. State v. Gutierrez, 2004-NMCA-081, 136
N.M. 18, 94 P.3d 18, cert. denied, 2004-NMCERT-006, 135 N.M. 788, 93 P.3d 1293.

Search of premises not prohibited. — A search and seizure is permissible when
made contemporaneous with the arrest, and the constitution does not prohibit a search
of the arrested person's premises for evidence related to the crime, under appropriate
circumstances. State v. Sedillo, 79 N.M. 289, 442 P.2d 601 (Ct. App. 1968).

Search delayed after arrest. — Where there was probable cause for the arrest and
detention of the vehicle, and officers looked in the car approximately one-half hour after
the defendants were taken into custody and the presence of one of the television sets
was noted, the search was reasonably incident to the arrest. State v. Warner, 83 N.M.
642, 495 P.2d 1089 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972).

A search that occurred around two hours after the arrest when the evidence is sufficient
to show that the police officers had reasonable or probable cause to search the
automobile at the place of arrest was valid, because the authority to search continued to
authorize a search at the police station shortly thereafter. The search was not remote;
therefore, the evidence seized from the car was properly admitted. State v. Courtright,
83 N.M. 474, 493 P.2d 959 (Ct. App. 1972).



Examination of contents of briefcase. — Where taking into custody of briefcase and
the examination of its contents constituted a seizure and search, and this seizure and
search were incident to the lawful arrest of the defendant, they were also lawful. State v.
Barton, 79 N.M. 70, 439 P.2d 719 (1968).

Nothing stated in Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961),
compels, or even strongly suggests, that the taking of a briefcase and its contents,
incident to a lawful arrest, constituted an unreasonable search and seizure contrary to
the guarantees of U.S. Const., amend. IV and XIV, and of this section. State v. Barton,
79 N.M. 70, 439 P.2d 719 (1968).

Search incident to arrest shown. — Where probable cause existed for child's arrest
after examination of a cigarette containing marijuana was lawfully taken from the child's
shirt pocket, the subsequent emptying of the child's pockets and the formal arrest were
substantially contemporaneous events, the child having been deprived of freedom of
movement prior to those two events, and the seizure of the lid of marijuana was thus
incident to a lawful arrest. In re Doe, 89 N.M. 83, 547 P.2d 566 (Ct. App.), cert. denied,
89 N.M. 206, 549 P.2d 284 (1976).

Police officers were not required to obtain a search warrant prior to searching
defendant's car for a gun in situation where police arrived on scene minutes after being
called and told that a shooting was in progress, were directed by friends of alleged
victim to defendant's car, arrested defendant and advised him of his rights, whereupon
defendant stated that he didn't mean to shoot anyone and then told officers that the gun
was under the front seat of the car. State v. Gurule, 84 N.M. 142, 500 P.2d 427 (Ct.
App. 1972).

Search incident to arrest not shown. — Where the warrantless search of the car and
seizure of marijuana seeds and marijuana were unlawful because consent was not
given and the search was not pursuant to an arrest, there was no probable cause to
warrant a search. State v. Brubaker, 85 N.M. 773, 517 P.2d 908 (Ct. App. 1973).

Where there was no arrest for any charge at the time of the search of defendant's car
for beer, and defendant was not taken into custody for his driving violation, the search
could not be justified by the search incident to arrest theory. The scope of a warrantless
search must be commensurate with the rationale that excepts the search from the
warrant requirement. State v. Ledbetter, 88 N.M. 344, 540 P.2d 824 (Ct. App. 1975).

Where defendants placed their belongings on the table, and it was thus evident that
they were not armed, search was at an end, and since defendants were not under
arrest, a search and seizure incident to arrest was not involved, and, therefore, where
the officers continued search, discovery of marijuana constituted an illegal search and
seizure. State v. Washington, 82 N.M. 284, 480 P.2d 174 (Ct. App. 1971).

Bondsman arresting third party. — Neither the common-law nor statutory authority of
a bondsman to make a warrantless arrest of his principal absolves a bondsman of



criminal responsibility ensuing from the armed, unauthorized, and forcible entry into the
residence of a third party. State v. Lopez, 105 N.M. 538, 734 P.2d 778 (Ct. App. 1986),
cert. denied, 479 U.S. 1092, 107 S. Ct. 1305, 94 L. Ed. 2d 160 (1987), cert. quashed,
105 N.M. 521, 734 P.2d 761, modified, State v. Baca, 114 N.M. 668, 845 P.2d 762.

Arrest for driving with suspended license.— Where defendant was stopped for
driving with suspended license, there was no evidence that the suspension was DWI-
related, and 66-8-122 and 66-8-123 NMSA 1978 required the officer to cite and release
defendant, defendant's custodial arrest for driving with a suspended license was
unlawful, search of defendant after arrest was unlawful, and seizure of drug-related
evidence was unreasonable and should have been suppressed. State v. Bricker, 2006-
NMCA-052, 139 N.M. 513, 134 P.3d 800, cert. quashed, 2007-NMCERT-002, 141 N.M.
339, 154 P.3d 1239.

Seizure of drugs as incident to arrest for DWI. — Where defendant’s vehicle was
stopped after almost striking a police vehicle; the police officer smelled alcohol on
defendant’s breath, conducted field sobriety tests and placed defendant under arrest for
DWI; during a search incident to the arrest, the officer found a dollar bill in defendant’s
pocket that was folded in a unique way which the officer recognized as packaging for
cocaine; and the officer opened the dollar bill and discovered a white, powdery
substance that was later confirmed to be cocaine, the seizure and search of the dollar
bill was reasonable. State v. Armendariz-Nunez, 2012-NMCA-041, 276 P.3d 963, cert.
denied, 2012-NMCERT-003.

Incident to arrest. — The state must prove the ability of the suspect to gain possession
of a weapon to use against the officer or to gain possession of evidence and conceal or
destroy it to justify seizure of a weapon as an incident to arrest. State v. Rowell, 2007-
NMCA-075, 141 N.M. 783, 161 P.3d 280, rev'd, 2008-NMSC-041, 144 N.M. 371, 188
P.3d 95.

Search incident to arrest exception not applicable. — Where a police officer
stopped the defendant for speeding in a school parking lot; the officer observed in plain
sight a bag of marijuana in the defendant’s shirt pocket; the officer removed the
defendant from the vehicle, handcuffed him, placed him under arrested, and secured
him in the officer’s patrol car; the defendant admitted that he had a shotgun in his
vehicle; and the officer then searched the vehicle for weapons, the seizure of weapons
from the defendant’s vehicle was not justified by the search incident to arrest exception
to the warrant requirement. State v. Rowell, 2008-NMSC-041, 144 N.M. 371, 188 P.3d
95, rev’g 2007-NMCA-075, 141 N.M. 783, 161 P.3d 280.

Under-clothing search. — A search incident to arrest that involves an officer removing
or looking under any part of an arrestee’s clothing requires, at a minimum, particularized
reasonable suspicion that the arrestee is concealing a weapon or evidence that is
susceptible to destruction before arriving at the police station. State v. Williams, 2011-
NMSC-026, 149 N.M. 729, 255 P.3d 307, rev'g 2010-NMCA-030, 148 N.M. 160, 231
P.3d 616.



Under-clothing search was reasonable. — Where defendant was stopped for a traffic
violation; as the officer approached the vehicle, the officer saw defendant engage in
acts that, based on the officer’s experience, were consistent with concealing contraband
or searching for a weapon; when defendant exited the vehicle, defendant’s pants were
unzipped and defendant’s belt was unbuckled; defendant was placed under arrest on an
outstanding felony warrant; with defendant standing between two officers and between
two police cars parked bumper-to-bumper, the arresting officer patted defendant down,
shook the waistband of defendant’s pants, pulled the waistband of defendant’s pants
and underpants outward, looked down and saw a plastic bag underneath defendant’s
underpants, and with a gloved hand reached down and removed the bag which
contained illegal substances; and there was no evidence that any other person could
see underneath defendant’s clothing, the officer had particularized reasonable suspicion
to conduct an under-clothing search and the seizure of the bag was reasonable under
the fourth amendment. State v. Williams, 2011-NMSC-026, 149 N.M. 729, 255 P.3d
307, rev'g 2010-NMCA-030, 148 N.M. 160, 231 P.3d 616.

Reach-in search was unreasonable. — Where defendant was stopped for driving
through a stop sign; the police officer observed defendant fumbling around in the car as
the officer approached the defendant’s car; the officer confirmed that defendant had an
outstanding felony warrant; defendant was placed under arrest and handcuffed; the
officer noticed that defendant’s pants were unzipped and part of defendant’s shirt was
pulled through the zipper opening; the officer preformed a pat-down search of defendant
which did not reveal anything that the officer believed was a weapon; the officer pulled
the front of defendant’s pants outward, looked down and observed and seized a plastic
bag containing crack cocaine and heroin next to defendant’s genitals; and the search
was conducted between two police cars in broad daylight at rush hour on the side of a
street, the search was unreasonable and violated defendant’s right to be free from
unreasonable searches and seizures. State v. Williams, 2010-NMCA-030, 148 N.M.
160, 231 P.3d 616, rev'd, 2011-NMSC-026, 149 N.M. 729, 255 P.3d 307.

1. WARRANT REQUIREMENTS.
A. IN GENERAL.

A blank or alias warrant is void. If name in warrant is not given, the warrant must
contain the best description possible, sufficient to indicate clearly the person to be
arrested. It should state his occupation, personal appearance, place of residence or
other means of identifying him. 1959-60 Op. Att'y Gen. No. 60-145.

Search illegal if probable cause not in affidavit for warrant. — Search of premises
was illegal where there was no probable cause to search premises for evidence of
murder since there was no evidence presented in the affidavit from which a magistrate
could properly infer that the place to be searched was defendant's residence. State v.
Herrera, 102 N.M. 254, 694 P.2d 510 (1985), cert. denied, 471 U.S. 1103, 105 S. Ct.
2332, 85 L. Ed. 2d 848 (1985).



Where the only allegations of criminality in an affidavit for a search warrant were
hearsay from persons who were not law-enforcement officers, the affidavit did not
establish probable cause because it did not establish either (1) that the informants were
truthful persons, (2) that the informants had particular motives to be truthful about their
specific allegations, or (3) that the allegations of criminality had been sufficiently
corroborated. State v. Therrien, 110 N.M. 261, 794 P.2d 735 (Ct. App. 1990), overruled
in part on other grounds, State v. Barker, 114 N.M. 589, 844 P.2d 839 (1992).

The standards for the sufficiency of search warrants are: (1) only a probability of
criminal conduct need be shown; (2) there need be less vigorous proof than the rules of
evidence require to determine guilt of an offense; (3) common sense should control; (4)
great deference should be shown by courts to a magistrate's determination of probable
cause. State v. Bowers, 87 N.M. 74, 529 P.2d 300 (Ct. App. 1974).

Application failing to state basis for statement. — Where application for search
warrant gave no clue as to the basis for the statement that a packet of marijuana had
been found in the car, it did not state probable cause and was constitutionally
inadequate. State v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled on
other grounds by State v. Nemrod, 85 N.M. 118, 509 P.2d 885 (1973).

Oral representations to the judge who issues the search warrant are insufficient,
because this section requires a written showing of probable cause. State v. Lewis, 80
N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled by State v. Nemrod, 85 N.M. 118,
509 P.2d 885 (1973).

Information in affidavit not stale. — Trial court erred in granting motion to suppress
evidence seized in search pursuant to a warrant on the basis that the information in the
affidavit for the warrant was stale where affidavit recited informant's month-old purchase
of heroin, his past observations of heroin on the premises and his observations of sales
from the premises during the month prior to issuance of the search warrant, and also
gave statements of three reliable informants that defendant was a daily heroin user.
State v. Garcia, 90 N.M. 577, 566 P.2d 426 (Ct. App.), cert. denied, 90 N.M. 636, 567
P.2d 485 (1977).

Affidavit held insufficient. — Affidavit did not establish a substantial basis for
believing an informant's report was based on reliable information, where, although the
informant reportedly stated that defendant had brought heroin into town and was selling
it at the house in question, the affidavit was devoid of any indication of how the
informant gathered this information. State v. Cordova, 109 N.M. 211, 784 P.2d 30
(1989).

Magistrate to be interposed between arresting force and citizen. — Before a
warrant for arrest may be issued, the judicial officer issuing it must be supplied with
sufficient information to support an independent judgment that probable cause exists for
the warrant, so as to allow a relatively independent magistrate to be interposed between
the arresting force, and the citizen, whose right not to be arrested without cause is



guaranteed by U.S. Const., amend. IV. State v. Gorsuch, 87 N.M. 135, 529 P.2d 1256
(Ct. App. 1974).

De novo review of probable cause. — An issuing court’s determination of probable
cause to issue a search warrant should not be reviewed de novo, but, rather, must be
upheld if the affidavit provides a substantial basis to support a finding of probable
cause. State v. Williamson, 2009-NMSC-039, 146 N.M. 488, 212 P.3d 376, rev'g 2008-
NMCA-096, 144 N.M. 522, 188 P.3d 1273.

Probable cause analysis. — Probable cause to believe a defendant committed a crime
and probable cause to believe the home of the accused or another particular location
will contain evidence of the crime does not follow ineluctably from an allegation of crime.
The link between the two conclusions must be made on a case-by-case basis by the
reviewing judge or magistrate who is asked to issue a search warrant. State v. Evans,
2009-NMSC-027, 146 N.M. 319, 210 P.3d 216.

No probable cause to expand search to defendant’s residence. — Where police
officers conducted surveillance of defendant’s house in preparation for executing an
arrest warrant on defendant and defendant’s spouse; the officers did not see anyone
enter or leave the house, other than defendant and defendant’s spouse; the officers did
not have any facts to suggest that anyone, other than defendant and defendant’s
spouse, was in the house; the officers found defendant and defendant’s spouse sitting
at a patio table in defendant’s back yard about ten feet from an open sliding door to the
house; and after defendant and defendant’s spouse were arrested, the officers
conducted a protective sweep of the house and found trash bags that smelled of
marijuana; the officers obtained a search warrant based on the discovery of the trash
bags and seized the trash bags, the search of the house was unwarranted because
there was no evidence to support any specific safety concerns involving any other
persons at the arrest scene and the search warrant was invalid because it was based
upon evidence tainted by the illegal entry. State v. Eckard, 2012-NMCA-067, 281 P.3d
1248.

Standards for testing affidavits of probable cause. — Affidavits of probable cause
are tested by much less rigorous standards than those governing the admissibility of
evidence at trial. State v. Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81
N.M. 506, 469 P.2d 151 (1970).

Informant information. — Information supplied by an informer, verified by police, was
sufficient to constitute probable cause for issuance of a search warrant. State v. Mireles,
84 N.M. 146, 500 P.2d 431 (Ct. App. 1972).

Showing of probable cause is not limited to written statements. — A "showing" of
probable cause required under Article Il, Section 10 of the New Mexico constitution is
not limited to a writing that the issuing judge sees rather than hears or ascertains by
other means. Rather, the plain meaning of "showing" as used in Article Il, Section 10 is
a presentation or statement of facts or evidence that may be accomplished through



visual, audible or other sensory means. State v. Boyse, 2013-NMSC-024, rev'g 2011-
NMCA-113, 150 N.M. 712, 265 P.3d 1285.

A search warrant may be obtained by telephone. — Where a police officer, who was
investigating cruelty to animals, prepared a detailed, type-written affidavit as part of an
application for a search warrant of defendant’s property; the officer contacted the on-call
magistrate judge by telephone; over the telephone, the judge administered an oath to
the officer who then read the written affidavit to the judge; the judge approved the
search warrant over the telephone; and the officer noted the judge’s approval on the
search warrant form and executed the search warrant, the search warrant was valid
because the Atrticle II, Section 10 of the New Mexico constitution allows for requesting
and approving search warrants by telephone. State v. Boyse, 2013-NMSC-024, rev'g
2011-NMCA-113, 150 N.M. 712, 265 P.3d 1285.

Telephonic warrants are not permitted under the New Mexico constitution. —
Article I, Section 10 of the New Mexico constitution requires that a sworn writing must
be shown to and considered by the issuing court before a warrant issues. The
requirement is not satisfied when an investigator makes a writing but does not show it to
the judge. State v. Boyse, 2011-NMCA-113, 150 N.M. 712, 265 P.3d 1285, rev'd, 2013-
NMSC-024.

Where an investigator prepared a typewritten affidavit for a search warrant; the
investigator then spoke over the telephone with a judge; the judge administered an oath
to the investigator; the investigator read the statement of facts in support of the search
warrant to the judge; the judge orally approved the warrant; and the investigator signed
the judge’s name to the warrant, the warrant was invalid under Art. I, Section 10 of the
New Mexico constitution. State v. Boyse, 2011-NMCA-113, 150 N.M. 712, 265 P.3d
1285, rev'd, 2013-NMSC-024.

Failure to return warrant. — Where the defendant received notice of a search warrant
of the defendant’s home and signed the inventories, the defendant was aware of what
was seized and had a copy of the warrant, and the defendant did not assert a
substantive problem with the execution of the warrant or the evidence seized under the
warrant, the failure to return the warrant, to file the warrant with the court, or to have a
judge or clerk sign the warrant was not fundamental error. State v. Dietrich, 2009-
NMCA-031, 145 N.M. 733, 204 P.3d 748, cert. denied, 2009-NMCERT-002, 145 N.M.
704, 204 P.3d 29.

Tainted information. — A judge may not validate illegal police conduct by issuing a
warrant that is based on tainted information, even if the judge makes a notation that the
warrant should have been issued without the tainted information. State v. Trudelle,
2007-NMCA-066, 142 N.M. 18, 162 P.3d 173, cert. quashed, 2008-NMCERT-002, 143
N.M. 667, 180 P.3d 674.

Tainted evidence. — Where police officers smelled a chemical odor that is associated
with methamphetamine production as they approached defendants’ home; one



defendant had yellowed and scorched fingers that are typical of persons who cook
methamphetamine; the officers did not observe any other persons in the house who
may have posed a threat or destroyed evidence; the officers did not have any
information about the presence of possible victims in the house; the officers did not
have any information that the defendants had weapons or were prone to violence; the
officers entered the defendants’ home before deciding to obtain a search warrant and
conducted a protective sweep of the house prior to arresting one defendant pursuant to
an unrelated, outstanding warrant; the officers did not remain in the house while waiting
for a search warrant to issue; the officers were not concerned about their safety and
allowed one defendant to reenter the house unaccompanied by an officer; the officers
searched a detached garage based on one officer’s observations from the home during
the initial entry; and the officers were not entitled to enter the defendants’ home under
the protective sweep, exigent circumstances or community caretaker exceptions, the
search warrant that was based on information obtained by the officers from the initial
entry of the house was invalid. State v. Trudelle, 2007-NMCA-066, 142 N.M. 18, 162
P.3d 173, cert. quashed, 2008-NMCERT-002, 143 N.M. 667, 180 P.3d 674.

Affidavit failed to establish the veracity of a confidential informant. — Where a
magistrate issued a search warrant of defendant’s residence that was supported by an
affidavit in which a police officer stated that within the past 48 hours an informant
observed defendant handling marijuana at the residence; on several earlier occasions,
the officer observed activity at defendant’s residence that was consistent with drug
trafficking; and the informant had cooperated with officers while under supervision to
make at least two purchases of controlled substances; the affidavit did not indicate that
the informant had provided reliable information in the past; and the officer’s
observations were not made in the same time period as that addressed by the
informant, the affidavit did not sufficiently establish the informant’s veracity and the
observations by the officer of activity consistent with drug trafficking at defendant’s
residence did not sufficiently corroborate the informant’s observations of drug activity to
justify the issuance of a warrant. State v. Vest, 2011-NMCA-037, 149 N.M. 548, 252
P.3d 772, cert. quashed, 2012-NMCERT-004, 293 P.3d 887.

Liability for wrongful issuance and service of warrant. — Police officers and
assistant district attorney were immune from liability for alleged wrongful issuance and
service of a search warrant which was valid on its face in which court ordered police
officers to search for child, take him into custody, keep him safely and make a return of
the proceedings on the warrant. Torres v. Glasgow, 80 N.M. 412, 456 P.2d 886 (Ct.
App. 1969).

Where warrantless arrest based upon communication from superiors. — When an
officer has no warrant and arrests are based upon a communication from superiors, the
officer or his superior must later be prepared to meet the twofold test of requiring that
the source of the communication be credible, and the underlying circumstances which
formed the basis of the communication be shown. State v. Gorsuch, 87 N.M. 135, 529
P.2d 1256 (Ct. App. 1974).



Requirements for investigative demands under Antitrust Act. — Constitutional
restrictions on government searches and seizures do not impose a requirement that civil
investigative demands (CID) issue only upon a reasonable cause to believe that the
Antitrust Act, Chapter 57, Article 1 NMSA 1978, has been or is being violated. The
federal constitution requires only that for the issuance of an administrative subpoena the
inquiry must be within the authority of the agency, the demand must not be too
indefinite, and the information must be reasonably relevant to the purposes of the
investigation; also, N.M. Const., art. Il, 8 10 does not require a "probability" showing that
the federal constitution does not. Moreover, probable cause does not have the same
meaning in the context of administrative searches as it does in the context for searches
for evidence of crimes. Wilson Corp. v. State ex rel. Udall, 1996-NMCA-049, 121 N.M.
677,916 P.2d 1344, cert. denied, 121 N.M. 644, 916 P.2d 844, cert. denied, 519 U.S.
964, 117 S. Ct. 388, 136 L. Ed. 2d 304 (1996).

B. PROBABLE CAUSE FOR WARRANT.

Affidavit failed to establish the veracity and reliability of informants. — Where the
victim, whose decomposed body was found in a remote area, was killed by violent
blunt-force trauma to the head; the victim was a local transient and drug user who had a
history of stealing from those who invited the victim into their homes; the search warrant
affidavit that the police submitted to obtain a warrant to search defendant’s property
stated that the police had received tips from a confidential source and two concerned
citizens that defendant had admitted to at least one person that defendant killed the
victim for stealing and that defendant admitted to the Kkilling prior to the discovery of the
victim’s body; the affidavit did not allege that the sources heard defendant’s admission
directly and did not indicate why the sources believed defendant’s admission; the
affidavit did not indicate that any of the sources had provided reliable information to
police in the past or made the statements against their interest; the affidavit did not
provide information to discount the possibility that the sources might have been involved
in the killing or had a reason to fabricate the story; and the sources provided only the
independently corroborated fact that the victim stole from defendant, the affidavit did not
establish probable cause because it failed to provide any basis upon which the veracity
of the sources or the reliability of their information could be determined. State v. Haidle,
2012-NMSC-033, 285 P.3d 668.

Non-hearsay allegations in affidavit failed to establish probable cause. — Where
the victim, whose decomposed body was found in a remote area, was killed by violent
blunt-force trauma to the head; the victim was a local transient and drug user who had a
history of stealing from those who invited the victim into their homes; the search warrant
affidavit that the police submitted to obtain a warrant to search defendant’s property
stated that defendant admitted that defendant had sex with the victim, that the victim’s
blood would be found in defendant’s bathroom, that the victim stole from defendant, and
that defendant owned a baseball bat for protection; and the affidavit stated that
defendant’'s home was near the place where the victim’s body was discovered, the
affidavit did not establish probable cause. State v. Haidle, 2012-NMSC-033, 285 P.3d
668.



Probable cause for warrant. — Where a police officer stated in an affidavit for a
search warrant of the defendant’s home that a citizen-informer, who was named in the
affidavit, who had lived with the defendant and who was a suspect in the investigation of
the alleged burglary of the defendant’s home, told the officer that when the informer was
a minor, the defendant tried to rape the informer, that the defendant had sodomized the
informer and that the defendant took sexually explicit pictures of the informer; that
employees of state agencies corroborated accounts by the informer that the defendant
engaged in inappropriate conduct with juvenile males; that the informer’s girlfriend
alleged that the defendant intended to use drugs to facilitate sex with the informer; and
where all persons to whom the police officer spoke were identified in the affidavit by
name or position, the affidavit was supported by probable cause. State v. Dietrich,
2009-NMCA-031, 145 N.M. 733, 204 P.3d 748, cert. denied, 2009-NMCERT-002, 145
N.M. 704, 204 P.3d 29.

Probability for issuance of warrant shown. — Where the affidavits presented to the
magistrate indicated that the affiants personally inspected two cars rented previously by
the defendants and found significant traces of marijuana, that the defendants lived
together, spent large amounts of cash for purchases, had no visible means of support,
rented numerous automobiles for trips and flew on airplanes during the period of
surveillance, the magistrate could assure himself that the affidavits were not based on
rumors or merely on the defendants' reputation; there was sufficient information for him
to be satisfied that the circumstances by which the affiants came by their information
demonstrated probability for the issuance of a search warrant. State v. Bowers, 87 N.M.
74,529 P.2d 300 (Ct. App. 1974).

Where the application for search warrant clearly showed how the officer concluded that
the specific item for which they were looking might be in a certain car and where it
affirmatively showed that two sources of information spoke with personal knowledge,
the application was sufficient, and the district judge who found that the affidavit showed
probable cause and who issued the search warrant did not err in so doing. State v.
Torres, 81 N.M. 521, 469 P.2d 166 (Ct. App.), cert. denied, 81 N.M. 506, 469 P.2d 151
(2970).

Statements in the affidavit that the informant saw the defendant in possession of heroin
and that the affiant knows the informant to be reliable because he has provided him with
reliable information concerning narcotics violations in the past were sufficient to support
the issuance of the search warrant. State v. Ramirez, 95 N.M. 202, 619 P.2d 1246 (Ct.
App. 1980).

Probable cause found. — Where an affidavit for a search warrant alleged that the
defendant brought a package into a UPS store; the defendant appeared to be nervous
and did not know what was inside the package; when the store manager told the
defendant that the package would have to be opened to ascertain its contents, the
defendant stated that the package contained a book; although the defendant had mailed
packages before, this was the first time the defendant appeared nervous and did not
know what was in the package; after the defendant left, the store manager opened the



package and discovered a clear plastic bag, which appeared to be vacuum sealed,
containing a Crystal Light cylinder and a Ferrero candy box, both wrapped in duct tape;
a narcotics detection dog sniffed the package, but failed to indicate a positive response
to narcotics; and a law enforcement officer with eleven years of experience who was
assigned to the narcotics task force division of the police department averred that often
times narcotics are packaged in unusual containers, wrapped in duct tape and vacuum
sealed to make the narcotics less detectable by narcotic detection dogs, the facts
alleged in the affidavit were sufficient to explain the narcotic detection dog’s failure to
alert to the presence of narcotics and to support a reasonable inference that the
package contained narcotics. State v. Williamson, 2009-NMSC-039, 146 N.M. 488, 212
P.3d 376, rev'g 2008-NMCA-096, 144 N.M. 522, 188 P.3d 1273.

Where an investigating officer's affidavit, when read as a whole, clearly indicated that
the reports of informants were based on seeing stolen items at the locations indicated
and on overhearing a conversation referring to a burglary, the information in the affidavit
was sufficient to support the magistrate's issuance of the search warrant and
necessarily his determination as to the informant's credibility. State v. Wisdom, 110
N.M. 772, 800 P.2d 206 (Ct. App. 1990), overruled by State v. Barker, 114 N.M. 589,
844 P.2d 839 (1992).

Probable cause to believe that the accused committed a crime and that the home
of the accused contained evidence of the crime. — Where the murder victim’s body
was found wrapped in sheets and tied with electrical wire; the defendant’s friend told
police that the friend saw the defendant with the victim shortly before the victim died;
during a consensual search of the defendant’s bedroom, officers observed numerous
electrical wires of different sizes and colors and two mattresses without linens or other
bedding materials; the defendant’s mother told the police that the defendant told
conflicting stories about the defendant’s activities the night the defendant borrowed the
defendant’s mother’s van around the time the victim disappeared; a probation officer
told the police that the probation officer overheard the defendant say to the defendant’s
friend that "l guess | am a murderer"; and the defendant’s statements and the
defendant’s mother’s statements placed the victim and the defendant at the defendant’s
residence on the night the victim died, the magistrate judge was justified in finding a
probability that the defendant was involved in the victim’s disappearance and death and
that evidence of the murder would be found in the defendant’s bedroom. State v. Evans,
2009-NMSC-027, 146 N.M. 319, 210 P.3d 216.

Mere suspicion of trained officers. — While events appropriately may be suspicious
to an officer trained in the detection and interdiction of clandestine methamphetamine
manufacturing, that suspicion does not necessarily equate to probable cause. Mere
suspicion about ordinary, non-criminal activities, regardless of an officer's qualifications
and experience, does not satisfy probable cause. However, ordinary, innocent facts
alleged in an affidavit may be sufficient if, when viewed together with all the facts and
circumstance, they make it reasonably probable that a crime is occurring in the place to
be searched. State v. Nyce, 2006-NMSC-026, 139 N.M. 647, 137 P.3d 587.



Suspicious purchases. — Allegations in affidavit of police officers that defendant
purchased four one ounce bottles of tincture of iodine, which was the entire stock of
iodine on the store shelf, covered the iodine in her shopping cart, attempted to use the
self-pay register and exhibited a hurried pace, and purchased a one pint bottle of
hydrogen peroxide at a different store, did not give rise to probable cause that
defendant was manufacturing methamphetamine. State v. Nyce, 2006-NMSC-026, 139
N.M. 647, 137 P.3d 587.

Nexus between purchase of drug ingredients and residential manufacturing of
drugs. — When officers believe that controlled substances are being manufactured in a
residence, there must be sufficient nexus in the affidavit for a search of drugs to occur in
that home. The mere fact that defendant purchased and brought tincture of iodine, in a
guantity that is inconsistent with personal use, and hydrogen peroxide, both of which
are ingredients in the manufacture of methamphetamine, did not establish a sufficient
nexus between the purchases and the officer's belief that methamphetamine was being
manufactured at the home to support probable cause for the issuance of a search
warrant of the house. State v. Nyce, 2006-NMSC-026, 139 N.M. 647, 137 P.3d 587.

NM Constitution Il, Section 10 Ill. Warrant Requirements. - B. Probable Cause For
Warrant. (Place after State v. Nyce)

Nexus between criminal activity at two different properties. — Where defendant’s
co-conspirator was arrested while driving a vehicle registered in the co-conspirator’'s
name, but bearing the VIN of a different vehicle that had been reported stolen; based on
information that the co-conspirator was engaged in criminal activity and surveillance of
the co-conspirator’s property, the police obtained a search warrant of the co-
conspirator's property which confirmed the factual basis of the officer’'s search warrant
affidavit and revealed several stolen vehicles and VIN-altered vehicles; the officer also
received information that the co-conspirator did business at defendant’s property; the
officer obtained a search warrant of defendant’s property based on an affidavit that
contained all of the factual information used to establish probable cause to search the
co-conspirator’s property and the additional facts that the officer had observed the co-
conspirator and several suspicious vehicles at defendant’s property; and the affidavit
also stated that the officer had learned that the conspirator was engaged in criminal
activity at defendant’s property, but was silent regarding the source and substance of
the information, the affidavit did not provide sufficient probable cause to support the
search warrant because the information attributable to defendant’s property failed to
show a nexus between the co-conspirator’s criminal activity at the co-conspirator's
property and defendant’s property and the affidavit did not contain sufficient facts to
permit the issuing judge to conclude that the information learned by the officer regarding
criminal activity at defendant’s property was credible or reliable. State v. Sabeerin,
2014-NMCA-110, cert. granted, 2014-NMCERT-____.

Statements of undisclosed informants. — Affidavit in support of search warrant,
which was based primarily upon information provided by undisclosed informants but
which failed to set out sufficient facts to determine the reliability of such informants, was



insufficient to establish probable cause, and thus a search predicated on such warrant
violated this section and the fourth amendment to the United States constitution. In re

Shon Daniel K., 1998-NMCA-069, 125 N.M. 219, 959 P.2d 553, cert. denied, 125 N.M.
147,958 P.2d 105 (1998).

Informant information. — Where affidavit for search warrant stated that informant had
signed statement from person willing to testify in court which stated that that person had
personal knowledge that heroin was kept inside a certain house and that he had
received heroin from that place on approximately 10 different occasions, such was
sufficient for judge to whom affidavit was presented to find probable cause for issuance
of a search warrant. State v. Archuleta, 85 N.M. 146, 509 P.2d 1341 (Ct. App.), cert.
denied, 85 N.M. 145, 509 P.2d 1340 (1973), cert. denied, 414 U.S. 876, 94 S. Ct. 85, 38
L. Ed. 2d 121 (1973) overruled State v. Barker, 114 N.M. 589, 844 P.2d 839 (Ct. App.
1992).

C. DESCRIPTION OF ITEMS.

General warrant. — Where a search warrant did not describe with particularity the
things to be searched or seized; and the affidavit for the search warrant stated that the
law enforcement officer requested a search warrant to "examine the scene for any and
all evidence which may lead investigators to the offender and or possible witnesses",
the search warrant was invalid as an impermissible general warrant. State v. Sabeerin,
2014-NMCA-110, cert. granted, 2014-NMCERT-___ .

Authority to seize computer hard drive. — A search warrant that authorized police to
seize computers and computer diskettes containing child pornography is sufficient to
authorize the police to seize the computer’s hard drive. State v. Hinahara, 2007-NMCA-
116, 142 N.M. 475, 166 P.3d 1129, cert. denied, 2007-NMCERT-008.

Authority to search computer hard drive. — A search warrant that authorized police
to search computers and computer diskettes containing child pornography is sufficient
to authorize the police to search the computer’s hard drive and all files within the
computer for illegal images and to seize any unlawful images within the computer. State
v. Hinahara, 2007-NMCA-116, 142 N.M. 475, 166 P.3d 1129, cert. denied, 2007-
NMCERT-008, 142 N.M. 435, 166 P.3d 1089.

Description of items to be seized. — Where defendant was charged with willfully
discharging a firearm at a motor vehicle; pursuant to a search warrant, the police seized
a pistol, ammunition and a cell phone, all of which were specifically listed in the warrant;
defendant claimed that defendant was entitled to a blanket suppression of all evidence
seized because the warrant authorized the police to search for "finger prints" and
"photography of the residence and evidence", which did not satisfy the particularity
requirement of the fourth amendment; and the police did not seize any fingerprints or
make photographs of any evidence not listed in the warrant, even if the authorization to
search for "finger prints" and "photography of the residence and evidence" was overly
broad, the lack of particularity did not entitle defendant to blanket suppression of all the



evidence seized pursuant to the warrant. State v. Casares, 2014-NMCA-024, cert.
denied, 2014-NMCERT-001.

Where a search warrant specified the seizure of controlled substances kept contrary to
law the items to be searched for and seized were as precisely identified as the situation
permitted considering the wide variety of drugs used by addicts, the words used in the
warrant having a definite meaning in that they referred to certain and definite lists of
drugs and their derivatives. Nothing was left to the discretion of the officers. Heroin is
one of the drugs listed, and it was heroin that they seized. State v. Quintana, 87 N.M.
414,534 P.2d 1126 (Ct. App. 1975), cert. denied, 88 N.M. 29, 536 P.2d 1084 (1975),
cert. denied, 423 U.S. 832, 96 S. Ct. 54, 46 L. Ed. 2d 50 (1975).

A description in a search warrant is sufficient if the officer can, with reasonable effort,
ascertain and identify the place intended to be searched; the description, however, must
be such that the officer is enabled to locate the place to be searched with certainty. It
should identify the premises in such manner as to leave the officer no doubt and no
discretion as to the premises to be searched. State v. Aragon, 89 N.M. 91, 547 P.2d
574 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976), overruled by State v.
Rickerson, 95 N.M. 666, 625 P.2d 1183 (1981).

The requirement that warrants shall particularly describe the things to be seized makes
general searches under them impossible and prevents the seizure of one thing under a
warrant describing another. As to what is to be taken, nothing is left to the discretion of
the officer executing the warrant. State v. Paul, 80 N.M. 521, 458 P.2d 596 (Ct. App.),
cert. denied, 80 N.M. 746, 461 P.2d 228 (1969), cert. denied, 397 U.S. 1044, 90 S. Ct.
1354, 25 L. Ed. 2d 654 (1970).

A search warrant was not overly broad where the items described therein to be
searched and seized were described with sufficient particularity to be specifically related
to the counterfeiting activity believed to be occurring at defendant's residence. State v.
Steinzig, 1999-NMCA-107, 127 N.M. 752, 987 P.2d 409, cert. denied, 128 N.M. 149,
990 P.2d 823.

Sufficiency of the description of the place to be searched. — Where the address to
be searched was listed on each page of the police officer’s affidavit; based on the
officer’s interview of the victim at "the address", the narrative in the affidavit described
numerous acts of sexual molestation of the victim by defendant that had occurred in
defendant’s bedroom, stated that the victim and defendant resided in the same house,
described the address in great detail, and described the evidence of the molestation
that would be found at "the address”, "the residence" and "the Trujillo home"; and the
narrative did not explicitly state that "the residence" and the address were one and the
same, that the address was the place where the events occurred, or that the address
was where the evidence would be found, a reviewing judge could reasonably infer that
the residence described by the address was the same as the residence where the
evidence would be found. State v. Truijillo, 2011-NMSC-040, 150 N.M. 721, 266 P.3d 1.



Where the search warrant described the place to be searched as "a residence” located
at a specified address "along with surrounding curtilage" and described the residence in
detail; when the police officers entered the residence, they noticed defendant exiting a
detached guesthouse in the backyard of the residence; the officers found drugs in the
guesthouse but not in the residence; when the officers obtained the search warrant,
they did not know about the existence of the guesthouse; the guesthouse was located a
few feet from the residence; the residence and the guesthouse were owned as a
common unit and were surrounded by a wall; the guesthouse had separate utilities and
was a self-sufficient residential structure; and defendant lived in the guesthouse and
defendant’s parent lived in the residence, the guesthouse was not part of the curtilage
of the residence, but was being used as a separate residence by defendant and
required independent probable cause for its search. State v. Hamilton, 2012-NMCA-
115, 290 P.3d 271.

Where warrant contained two errors, in that the color of the residence was wrong, and
the street number of the residence was wrong, but the warrant properly described the
roof of the residence, located the house with specificity and stated that the residence
was the only one in the immediate area which had a chicken coop containing pigeons
(plainly visible from the road), the requirements of a sufficient description were met.
State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 89 N.M. 206, 549
P.2d 284 (1976), overruled on other grounds by State v. Rickerson, 95 N.M. 666, 625
P.2d 1183 (1981).

Warrant allowing a search of "all persons” was impermissibly broad. — Where the
police had information that the owner of a theater hosted rave parties where drugs were
sold and consumed and underage persons consumed alcohol; the theater was a public
theater that anyone could enter; a police officer, who attended a rave party at the
theater, observed underage people drinking alcohol and people smoking marijuana and
taking ecstasy; other than identifying the owner of the theater and three persons by
name, the officer gave no description of any of the people the officer observed; based
on the officer’s report, the police obtained a search warrant, which authorized a search
of the owner and any persons in the theater; an officer searched defendant, but did not
find any illegal drugs on defendant’s person; when the officer searched defendant’s
purse, the officer found a container containing methamphetamine; and before the officer
opened the purse, the officer had no particularized suspicion that the purse contained
contraband, the purse had no odors, and after opening the purse, the officer saw no
obvious evidence of contraband or anything suspicious, the "all persons” warrant
impermissibly authorized a search of defendant’s person because it was not supported
by information establishing a particularized suspicion that defendant or "all persons” in
the theater were involved in criminal activity or in possession of contraband, the search
of defendant’s purse was not supported by probable cause, and there was nothing to
suggest that the purse was connected to the theater or the illegal activity occurring at
the theater. State v. Light, 2013-NMCA-075.

Probable cause existed to seize a camera pursuant to a search warrant. — Where
a police officer, who was investigating the distribution of child pornography over the



internet, discovered that a computer located at defendant’s address contained child
pornography; the officer’s affidavit for a search warrant stated that a computer at
defendants’ address was being used to share child pornography and that based on the
officer’s training and experience, there is a high probability that online child predators
possess collections of child pornography in various forms, making it necessary to seize
computers and photographic equipment; the warrant authorized the officer to search for
photographs of child pornography; and in the search of defendants’ resident, the officer
seized a digital camera that contained child pornography, the officer had probable
cause to seize and search the digital camera because there was a sufficient nexus
between the suspected crime of distributing child pornography over the internet and the
digital camera where child pornography might be stored and the search warrant
authorized the officer to search every container and location within defendants’
residence in which the evidence could be stored, including the digital camera. State v.
Gurule, 2013-NMSC-025, rev’g 2011-NMCA-063, 150 N.M. 49, 256 P.3d 992.

No probable cause to seize camera pursuant to search warrant. — Where a police
officer was investigating the distribution of child pornography on an ultra-peer internet
site; the officer obtained a search warrant of defendant's residence based on the
officer’s affidavit that the officer had reason to believe that someone using a computer in
defendant's home was receiving, processing and distributing child pornography; nothing
in the affidavit provided any evidence that anyone was taking pornographic photographs
of children; during the search of defendant’s residence the officers seized a digital
camera, which the search warrant expressly authorized the officers to seize and search;
there was no indication that the camera was being used for the storage of internet child
pornography or for the independent manufacture of pornography; and months after the
camera was seized, the officer performed a forensic analysis of the camera’s digital
information seized and discovered defendant engaging in sexual acts with a child, there
was no probable cause to support the seizure of the camera. State v. Gurule, 2011-
NMCA-063, 150 N.M. 29, 256 P.3d 992, rev'd, 2013-NMSC-025.

V. PROBABLE CAUSE.
A. IN GENERAL.

Reasonable suspicion. — An investigatory detention requires individualized suspicion.
Individualized suspicion requires the articulation of the suspicion in a manner that is
particularized with regard to the individual who is stopped. State v. Patterson, 2006-
NMCA-037, 139 N.M. 322, 131 P.3d 1286, cert. denied, 2006-NMCERT-003, 139 N.M.
352,132 P.3d 1038.

Probable cause for arrest not necessary for investigation. — In appropriate
circumstances and in an appropriate manner, a police officer may approach a person to
investigate possibly criminal behavior even though the officer may not have probable
cause for an arrest. To justify such an invasion of a citizen's personal security, the
police officer must be able to specify facts which, together with rational inferences
therefrom, reasonably warrant the intrusion. These facts are to be judged by an



objective standard - would the facts available to the officer warrant a person of
reasonable caution to believe the action taken was appropriate? State v. Bidegain, 88
N.M. 384, 540 P.2d 864 (Ct. App.), rev'd in part, 88 N.M. 466, 541 P.2d 971 (1975);
State v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled by State v.
Nemrod, 85 N.M. 118, 509 P.2d 885 (Ct. App. 1973).

A police officer may in appropriate circumstances and in an appropriate manner
approach a person for purposes of investigating possible criminal behavior even though
there is no probable cause to make an arrest. State v. Slicker, 79 N.M. 677, 448 P.2d
478 (Ct. App. 1968).

A police officer making a lawful stop of a motorist is not precluded from making
reasonable inquiries concerning the purpose or purposes for the stop, nor is an inquiry
by an officer automatically violative of the right of security of a motorist, because the
officer lacks probable cause to secure a warrant, or even because he lacks reasonable
grounds for suspecting the motorist to be guilty of a crime. There is nothing wrong with
an officer asking for information or asking for permission to make a search. State v.
Bidegain, 88 N.M. 466, 541 P.2d 971 (1975), rev'g in part, 88 N.M. 384, 540 P.2d 864
(Ct. App. 1975).

Public safety may be factor in investigatory stop of vehicle. — The exigency of the
possible threat to public safety that a drunk driver poses, New Mexico's grave concern
about the dangers of drunk drivers, and the minimal intrusion of a brief investigatory
stop may tip the balance in favor of the stop. State v. Contreras, 2003-NMCA-129, 134
N.M. 503, 79 P.3d 1111, cert. denied, 2003-NMCERT-002, 134 N.M. 723, 82 P.3d 533.

The substance of all the definitions of probable cause is a reasonable ground for belief
of guilt. State v. Bidegain, 88 N.M. 384, 540 P.2d 864 (Ct. App.), rev'd in part, 88 N.M.
466, 541 P.2d 971 (1975).

In determining whether search and seizure was unreasonable, the absence of probable
cause for arrest is not determinative. The inquiry is the reasonableness in all the
circumstances of the particular governmental invasion of a citizen's personal security. In
justifying the particular intrusion the police officer must be able to point to specific and
articulable facts which, taken together with rational inferences from those facts,
reasonably warrant that intrusion. The facts must be judged against an objective
standard: Would the facts available to the officer at the moment of the seizure or the
search "warrant a man of reasonable caution in the belief" that the action taken was
appropriate? State v. Slicker, 79 N.M. 677, 448 P.2d 478 (Ct. App. 1968).

Probable cause cannot be established or justified by what is revealed by the
search. State v. Baca, 97 N.M. 379, 640 P.2d 485 (1982).

Defective information cannot provide probable cause. — An aggregate of discrete
bits of information, each defective, cannot add up to probable cause. State v. Baca, 97
N.M. 379, 640 P.2d 485 (1982).



Reasonable suspicion based on report by citizen informant. — Where an officer
had reasonable suspicion, based on a concerned citizen's report, that juveniles might
have a gun or guns, and he reasonably subjected them to a limited search to protect his
own safety, there was no violation of either the New Mexico or the United States
constitution. State v. Jimmy R., 1997-NMCA-107, 124 N.M. 45, 946 P.2d 648, cert.
denied, 123 N.M. 802, 945 P.2d 1020 (1997).

Reliability of citizen informant. — In New Mexico, a citizen-informant is regarded as
more reliable than a police informant or a crime-stoppers informant, because citizens
presumably have nothing to gain by fabrication. State v. Contreras, 2003-NMCA-129,
134 N.M. 503, 79 P.3d 1111, cert. denied, 2003-NMCERT-002, 134 N.M. 723, 82 P.3d
533.

Case-by-case examination of probable cause. — The existence of "probable cause,"
whether for issuance of a search warrant or warrant of arrest, or for arrest without a
warrant, or for search and seizure without a warrant, involves a case-by-case
examination of the facts, and no two cases are precisely alike. State v. Aull, 78 N.M.
607, 435 P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668
(1968).

Expansion of investigation. — Although the investigation did not originally involve
drugs, officers could reasonably expand the scope of the investigation based on the
reasonable suspicion of criminal activity. State v. Fairres, 2003-NMCA-152, 134 N.M.
668, 81 P.3d 611, cert. denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668.

The burden is on the state to show the requisite probable cause to justify a
warrantless arrest. State v. Gorsuch, 87 N.M. 135, 529 P.2d 1256 (Ct. App. 1974).

There is no reason to equate reasonable cause with probable cause. State v. Baca,
2004-NMCA-049, 135 N.M. 490, 90 P.3d 509.

The question of probable cause is one of law to be determined by the trial court by
way of voir dire examination. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert.
denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).

It is for a neutral and detached judge to determine from the affidavit whether probable
cause exists. A police officer is not vested with that authority. State v. Baca, 97 N.M.
379, 640 P.2d 485 (1982).

Hearsay can establish probable cause. — That information was hearsay does not
destroy its role in establishing probable cause. State v. Deltenre, 77 N.M. 497, 424 P.2d
782 (1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).

B. INVESTIGATORY STOP.



Reasonable suspicion based on mistake of law justified by violation a different

law. — If an officer mistakenly believes that certain conduct violates one statute, but

that conduct in fact violates a different statute, reasonable suspicion exists to stop the
suspect despite the officer’s mistake of law. State v. Moseley, 2014-NMCA-033, cert.
denied, 2014-NMCERT-002.

Where defendant was driving at a speed of thirty-five miles per hour in an area that
contained both residences and businesses; no speed limit signs were posted in the
area, a police officer, who was under the mistaken belief that the applicable speed limit
was twenty-five miles per hour, stopped defendant for speeding; and defendant was not
driving erratically or improperly, despite the officer's mistaken belief as to the applicable
speed limit, the officer had reasonable suspicion to stop defendant, because the
applicable speed limit under 66-7-301(A)(2) NMSA 1978 was thirty miles per hour. State
V. Moseley, 2014-NMCA-033, cert. denied, 2014-NMCERT-002.

Reasonable suspicion based on tip. — Where a tip was provided by an informant
whose identity was known by officers, tip correctly predicted the future movement of
defendant, and other significant facts provided in tip were collaborated by officers, the
tip was sufficiently complete and reliable to provide reasonable suspicion for an
investigatory stop regarding drugs. State v. Robbs, 2006-NMCA-061, 139 N.M. 569,
136 P.3d 570, cert. denied, 2006-NMCERT-005, 139 N.M. 568, 136 P.3d 569.

Stop for revoked driver’s license. — Where a police officer ran the license plate of
the vehicle defendant was driving through the motor vehicle department and determined
that the driving privileges of the registered owner of the vehicle had been revoked; and
the officer made no effort to determine, prior to stopping the vehicle, whether the driver
of the vehicle was the registered owner, the stop did not violate Article I, Section 10 of
the New Mexico constitution because the officer had reasonable suspicion to stop
defendant’s vehicle. State v. Hicks, 2013-NMCA-056, 300 P.3d 1183, cert. denied,
2013-NMCERT-004.

Vehicle in unsafe condition may be stopped. — A motor vehicle with a cracked
windshield, if in an unsafe condition, may be constitutionally stopped, because 66-3-801
NMSA 1978 makes it a crime to drive a vehicle that is in an unsafe condition. State v.
Munoz, 1998-NMCA-140, 125 N.M. 765, 965 P.2d 349.

Warrantless stop for safety concern. — Since the officer testified that the reason he
stopped the truck was a concern for the safety of the passengers on the back tailgate,
even though when asked if the truck was violating any state, municipal, or federal law,
the officer said that it was not. Under these facts, the detention of the truck and the
request for the license of the driver, registration, and proof of insurance did not violate
the fourth amendment requirement of reasonableness. State v. Reynolds, 119 N.M.
383, 890 P.2d 1315 (1995), rev'g 117 N.M. 23, 868 P.2d 668 (Ct. App. 1993).

Reasonable suspicion to detain. — Where a police officer stopped defendant’s
vehicle based on his suspicion that the passenger in the vehicle had forged a check; the



officer had no suspicion that the defendant had committed or was committing an
offense; and the officer found drugs and drug paraphernalia in the possession of the
passenger, the officer had reasonable suspicion about the contents of the vehicle and
authority to detain and question the defendant about the contents of the vehicle and
then to ask for consent to search the vehicle. State v. Funderburg, 2008-NMSC-026,
144 N.M. 37, 183 P.3d 922, rev'g, 2007-NMCA-021, 141 N.M. 139, 151 P.3d 911.

No reasonable suspicion to seize defendant. — Where two police officers
approached a parked car in which defendant was a passenger to see what was going
on; the officers did not observe the occupants in the car doing anything illegal or
violating any law and they had not received any reports or dispatches regarding
suspicious or criminal activity in the area; the officers became suspicious and
concerned about their safety when they noticed the driver and defendant make abrupt
movements; and instead of questioning the occupants, one officer ordered the driver to
open the door of the car; and defendant was seized by the police when the officer
ordered the driver to open the door; the officers did not have reasonable suspicion to
seize defendant. State v. Murry, 2014-NMCA-021.

Lack of reasonable individualized suspicion. — Where a police officer had a general
suspicion arising from the fact that a car in which defendant was a passenger was
parked for thirty minutes on a street late at night in a neighborhood where recent
burglaries, but none that night, had occurred, the officer did not have a reasonable
individualized suspicion that defendant was committing or had committed a crime that
justified detaining defendant or demanding identification from defendant. City of Roswell
v. Hudson, 2007-NMCA-034, 141 N.M. 261, 154 P.3d 76.

No individualized suspicion. — Where police officer stopped defendant, who was
driving a vehicle at 2 a.m. with temporary dealer plates that are for use only when
demonstrating a vehicle, and the officer knew that temporary dealer plates are often
misused or stolen, the officer did not have a particularized reasonable suspicion that
defendant may have been engaged in misuse of the temporary demonstration plate to
justify a traffic stop. State v. Aguilar, 2007-NMCA-040, 141 N.M. 364, 155 P.3d 769,
cert. denied, 2007-NMCERT-003, 141 N.M. 401, 156 P.3d 39.

No individualized reasonable suspicion to justify detention. — Where defendant's
vehicle was legally parked on side of street, officer did not observe any illegal activity,
but was suspicious because of the late hour and a person was leaning into a vehicle
that was parked in front of a residence belonging to an individual with outstanding
warrants, the detention of the defendant was not justified by individualized reasonable
suspicion. State v. Williams, 2006-NMCA-062, 139 N.M. 579, 136 P.3d 579, cert.
denied, 2006-NMCERT-006, 140 N.M. 224, 141 P.3d 1278.

Reasonable suspicion shown. — Where an off-duty police officer witnessed a vehicle
straddling the lane-divider line, splitting traffic and hitting vehicles out of its way; the

officer turned on the emergency lights and siren of the officer's unmarked police car; the
vehicle came to a stop and the driver exited the vehicle and ran away; defendant exited



the vehicle and ran in the opposite direction; the officer testified based on experience
that in circumstances where the occupants of a vehicle flee after a crash, there is
reason to believe that the occupants committed or were committing a crime or were
subject to pending warrants; and defendant’s behavior would not be considered by a
reasonable layperson to be merely innocuous or innocent, the officer had reasonable
suspicion to stop and detain defendant for purposes of investigating the incident. State
v. Maez, 2009-NMCA-108,147 N.M. 91, 217 P.3d 104, cert. denied, 2009-NMCERT-
008, 147 N.M. 395, 223 P.3d 940.

Evading a DWI checkpoint. — Where police officers set up a DWI checkpoint at the
top of a hill; cones, droplights and flashing emergency lights at the checkpoint were
visible to the surrounding area indicating police activity to approaching motorists; the
officers placed signs that alerted motorists to the upcoming checkpoint; one sign was
placed in the median visible to motorists traveling toward the checkpoint; the checkpoint
lights were visible from the sign in the median; at 2:00 a.m., an officer observed
defendant approach the checkpoint, make a legal U-turn in front of the sign in the
median and drive away in the opposite direction from the checkpoint; and the officer
pursued and stopped defendant on the suspicion that defendant was driving while
intoxicated, the officer could have reasonably believed that defendant was attempting to
evade the checkpoint and the officer had reasonable suspicion to stop defendant. State
v. Anaya, 2009-NMSC-043, 147 N.M. 100, 217 P.3d 586, rev'g 2008-NMCA-077, 144
N.M. 246, 185 P.3d 1096.

Probable cause not shown. — Where a 911 caller reported that someone pulled a gun
and took the caller’'s money during a drug transaction in the vicinity of a school; the
dispatcher relayed information to a police officer that there was an armed subject in the
area of the school; the officer had no other description of the person with the gun or a
specific location where the incident occurred; the officer observed defendant and
another person walking from the direction of the school toward the backdoor of a
laundromat that was within two blocks of the location of the alleged drug transaction;
defendant and the other person had their hands in the pockets of their jackets; when the
officer yelled at defendant and the other person, defendant darted into the laundromat;
defendant later came out of the laundromat; the officer directed defendant to take
defendant’s hands out of the pockets of defendant’s jacket; and when the officer
performed a pat down search of defendant, the officer discovered a revolver and a
marijuana pipe in defendant’s pocket, defendant was seized when the officer requested
defendant to take defendant’s hands out of defendant’s pockets and the seizure was
without an articulable, reasonable suspicion that defendant had engaged in criminal
activity. State v. Eric K., 2010-NMCA-040, 148 N.M. 469, 237 P.3d 771.

Where the defendant was walking down a residential street while carrying a pair of
pants; when police officers drove by, the defendant gave them a look of surprise; after
the officers passed, the defendant moved out of the street onto the sidewalk; the
defendant appeared nervous; as the officers approached and displayed their badges,
the defendant lowered the arm upon which he was carrying the pants so that it was
positioned next to his hip; and defendant took steps back, the defendant’s actions were



not enough to create reasonable suspicion to detain him and the search of the
defendant that revealed a firearm was illegal. State v. Gutierrez, 2008-NMCA-015, 143
N.M. 522, 177 P.3d 1096, cert. quashed, 2009-NMCERT-001, 145 N.M. 657, 203 P.3d
872.

Where two officers who had stopped defendant's car for carelessly leaving the curb saw
alcoholic beverages therein (not a crime in and of itself) and neither officer ever
explained why either of them believed any of the three occupants (all of whom had
reached their majority) were under 21 (so as to make possession of the alcohol illegal),
the officers had no probable cause to search the car, since to justify such an invasion of
a citizen's personal security, the police officer must be able to specify facts which,
together with rational inferences therefrom, reasonably warrant the intrusion, and
defendant's motion to suppress should have been granted as being conducted without a
warrant and not pursuant to any exception to the warrant requirement. State v.
Ledbetter, 88 N.M. 344, 540 P.2d 824 (Ct. App. 1975).

Officers lacked sufficient detail to properly detain and search a vehicle based on the
race and number of its occupants and the color of the car, since the car stopped
included a six-year-old girl, was not travelling from the area of the disturbance, and
nothing about the appearance or operation of the vehicle aroused the officer's
suspicions or contributed to the justification for the stop. U.S. v. Jones, 998 F.2d 883
(10th Cir. 1993).

Valid investigatory stop. — Where defendant was driving southbound on a highway
that consisted of two lanes in each direction with a median in between; police officers
observed defendant’s car cross over the dashed lines on the road, make a sudden left
turn from the far right lane into a driveway, without using a turn signal, and while making
the turn, crossing over the other southbound lane, the median and both northbound
lanes; the officers stopped defendant and issued a warning citation for failing to
maintain defendant’s lane contrary to 66-7-317(A) NMSA 1978 which defendant signed;
the officers believed that defendant’s driving was indicative of possible impairment; and
defendant was ultimately arrested for DWI, under the totality of circumstances, after
observing defendant’s erratic driving, the officers lawfully stopped defendant, based on
traffic offenses they observed, to investigate whether defendant was impaired and a
danger on the road. State v. Salas, 2014-NMCA-043, cert. denied, 2014-NMCERT-003.

Even in the absence of probable cause, an informant's tip combined with the officers'
investigation and independent knowledge gave rise to a reasonable suspicion to stop
the defendant's vehicle, and the defendant's actions in response to the officers' lawful
attempt to execute a protective search provided both the probable cause and exigent
circumstances to justify a warrantless search. State v. Eskridge, 1997-NMCA-106, 124
N.M. 227, 947 P.2d 502.

Where driver did not have a valid registration for his car and the license plate did not
match with his vehicle, it was reasonable for a police officer to open the driver's door of
defendant's car to attempt to verify the primary vehicle identification number (VIN); thus,



the officer's act of opening the door to look for a secondary VIN did not constitute an
unreasonable search of the car without probable cause. State v. Romero, 2002-NMCA-
064, 132 N.M. 364, 48 P.3d 102, cert. denied, 132 N.M. 397, 49 P.3d 76 (2002).

Under the totality of circumstances, an investigatory stop of a vehicle was reasonable
where the facts allowed the inference that the anonymous caller was a reliable
concerned motorist, the information given was detailed enough for the deputies to find
the vehicle in question and confirm the description, and the caller was an apparent
eyewitness to the defendant's erratic driving. State v. Contreras, 2003-NMCA-129, 134
N.M. 503, 79 P.3d 1111, cert. denied, 2003-NMCERT-002, 134 N.M. 723, 82 P.3d 533
(2003).

A police officer who testified he had been working in narcotics for approximately four
years, had made numerous arrests in the area, for the year prior to defendant's arrest
had spent almost every day in the area, and was acquainted with many addicts and had
discussed methods of carrying and hiding small quantities of narcotics, had reasonable
grounds for belief that defendant, based on the officer's observance of his conduct, was
in possession of heroin and therefore had probable cause for the detention, and search
and seizure which disclosed the heroin. State v. Blea, 88 N.M. 538, 543 P.2d 831 (Ct.
App.), cert. denied, 89 N.M. 5, 546 P.2d 70 (1975).

An officer's observation of a car operating on a public street without lights provided a
sufficient basis for him to stop it, whether or not he thought it might be the car he was
looking for in connection with a drive-by shooting. State v. Vargas, 120 N.M. 416, 902
P.2d 571 (Ct. App.), cert. denied, 120 N.M. 213, 900 P.2d 962 (1995).

C. SEARCHES.

Warrantless search not justified. — The circumstances did not justify a warrantless
search of defendant's home, where the deputies had no reason to believe someone
else was in the home or that the evidence was likely to be destroyed before a deputy
could return with a warrant. State v. Wagoner, 1998-NMCA-124, 126 N.M. 9, 966 P.2d
176, cert. denied, 125 N.M. 654, 964 P.2d 818 (1998), overruled by State v. Wagoner,
2001-NMCA-014, 130 N.M. 274, 24 P.3d 306, cert. denied, 130 N.M. 213, 22 P.3d 681
(2001).

Reasonable belief that offense committed. — Probable cause for a warrantless
search means a reasonable ground for belief of guilt and exists where the facts and
circumstances within the officers' knowledge, and of which they had reasonably
trustworthy information, are sufficient in themselves to warrant a man of reasonable
caution in the belief that an offense has been or is being committed. State v. Ledbetter,
88 N.M. 344, 540 P.2d 824 (Ct. App. 1975).

Reasonable suspicion. — Where police officers executed a search warrant at a home
based on a tip that methamphetamine was for sale at the home; the warrant covered
the home, curtilage and vehicles at the home; defendant, who was a visitor at the home,



was on probation for an earlier conviction; the conditions of defendant’s probation were
that defendant would submit to warrantless searches of defendant’s person, residence
and vehicles at the direction of defendant’s probation officer or any law enforcement
officer; the officers tried to reach defendant’s probation officer without success and then
searched defendant’s vehicle where the officers found drug paraphernalia which
defendant admitted belonged to defendant; and the officers then searched defendant’s
purse inside the home where they discovered methamphetamine, the officers had
reasonable suspicion that defendant was committing or had committed a crime and that
defendant’s vehicle or purse contained evidence of the crime sufficient to support a
warrantless search. State v. Brusuelas, 2009-NMCA-111, 147 N.M. 233, 219 P.3d 1,
cert. denied, 2009-NMCERT-009, 147 N.M. 421, 224 P.3d 648.

Where a police officer stopped the vehicle in which the defendant was a passenger for
speeding; the officer noticed a heavy odor of air freshener, heavy perfume or after
shave in the vehicle; the driver could not produce a driver’s license; the driver was
uncommonly nervous; the name of the registered owner of the vehicle did not match the
name of the driver; the driver did not know the name of the registered owner of the
vehicle or the person who had given him permission to use the vehicle; and the driver
and the defendant gave the officer conflicting travel plans, the totality of the
circumstances provided the officer an articulable and reasonable basis to inquire about
drugs and justified his request for consent to search the vehicle. State v. Pacheco,
2008-NMCA-131, 145 N.M. 40, 193 P.3d 587.

Probable cause shown. — Officer's observation of tobacco and marijuana seeds at a

location where child had been and of a commercial cigarette which had been twisted at
the end in child's pocket provided probable cause for seizure of the cigarette. In re Doe,
89 N.M. 83, 547 P.2d 566 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976).

Information regarding the sale by defendant of "dexedrine pills" from a suitcase at a
truck stop, detailed information concerning the description of defendant, the fact that he
would be armed, the fact that a lady would be traveling with him and recitation of the
make and color of the tractor and the color of the trailer, considered together with the
testimony concerning informant's reliability, furnished adequate basis for the trial court's
finding of probable cause, and such finding, combined with exigent circumstances which
existed due to fact that drugs were kept in a vehicle provided the required foundation for
the warrantless search of defendant's tractor and trailer. State v. One 1967 Peterbilt
Tractor, 84 N.M. 652, 506 P.2d 1199 (1973).

While the underlying facts, if any, known by the officer regarding defendant's reputation
as a safeman were not brought out, the officer had knowledge that a "peeled" safe had
been found nearby after a neighbor thrice had complained of loud hammering noises,
that defendant's car contained tools well suited to such work (which tools he could see
through the car window), and that defendant's car was the only one moving in the area
at 3:00 a.m. and these facts supplied probable cause for searching the car, without
regard to defendant's reputation as a safeman. State v. Aull, 78 N.M. 607, 435 P.2d 437
(1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 (1968).



Police officer's experience of vials as drug paraphernalia and knowledge of defendant's
prior involvement with drugs established probable cause to seize vial in plain view in
defendant's pants pocket as he was patting down defendant. State v. Ochoa, 2004-
NMSC-023, 135 N.M. 781, 93 P.3d 1286.

D. ARREST.

Investigatory stop as invalid arrest. — Under the totality of the circumstances, the
detention of the defendant in the locked patrol car over 45 minutes and probably longer
prior to being arrested, presented a significant intrusion and resulted in a de facto arrest
with no probable cause. State v. Werner, 117 N.M. 315, 871 P.2d 971 (1994), rev'g 115
N.M. 131, 848 P.2d 1 (Ct. App. 1992).

Fruit of the poisonous tree doctrine. — Where probable cause for an arrest warrant
was founded on evidence that had been seized fifteen days earlier when police officers
improperly entered defendant’s home, drug evidence discovered in the course of a
search incident to defendant’s arrest on the warrant was the fruit of the poisonous tree
and should have been suppressed. State v. Lujan, 2008-NMCA-003, 143 N.M. 233, 175
P.3d 327.

Unsigned warrant invalid. — Since the bench warrant upon which the defendant was
arrested was not properly signed by the court, the warrant was invalid and evidence
seized thereunder was suppressed. State v. Gurrola, 121 N.M. 34, 908 P.2d 264 (Ct.
App. 1995).

Where physical possession of warrant not essential. — Physical possession of the
arrest warrant is not essential to a lawful arrest when the validity of the warrant is not
involved. State v. Grijalva, 85 N.M. 127, 509 P.2d 894 (Ct. App. 1973).

Federal and state standards must be met. — Having found the arrest to be valid
under the federal standards, the arrest without a warrant must still be tested by New
Mexico standards. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied,
386 U.S. 976,87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).

Conviction not void for illegal arrest. — Where defendant was properly before the
court under the information filed against him and his plea thereto, and there is no
contention made that he did not receive a fair trial, or that the verdict of guilty upon
which his conviction was entered was not supported by the evidence, his conviction was
not thereby rendered void even where the warrant was unlawfully issued and his arrest
illegal. State v. Halsell, 81 N.M. 239, 465 P.2d 518 (Ct. App. 1970).

A police officer may arrest without a warrant if the circumstances would warrant a
reasonable person in believing that an offense had been committed by the person
whom he then arrests. State v. Trujillo, 85 N.M. 208, 510 P.2d 1079 (Ct. App. 1973).



An officer may legally arrest one whom he reasonably believes is committing a criminal
offense in his presence. State v. Ramirez, 79 N.M. 475, 444 P.2d 986 (1968).

Officer arresting without warrant need not have actual knowledge that an offense is
being committed in his presence; a bona fide belief on the part of the officer is sufficient.
State v. Gibby, 78 N.M. 414, 432 P.2d 258 (1967).

Probable cause exists where the facts and circumstances within the officers' knowledge
and of which they had reasonably trustworthy information are sufficient in themselves to
warrant a man of reasonable caution in the belief that an offense has been or is being
committed. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S.
976,87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967); State v. Ramirez, 95 N.M. 202, 619 P.2d
1246 (Ct. App. 1980).

Where defendant had a strong smell of liquor on his breath immediately after accident,
had a "half gone" bottle of wine in the car, and had been driving the car, circumstances
warranted the arresting officer, as a reasonable person, to believe that defendant had
been driving while intoxicated and provided a probable cause for defendant's arrest
without a warrant. State v. Trujillo, 85 N.M. 208, 510 P.2d 1079 (Ct. App. 1973).

Where police officer testified that he knew that the appellant "was on revocation" and
that he stopped the appellant "to check his driving privileges," and where appellant did
not testify, arresting officer was justified in making the arrest without a warrant for
violation of 64-13-68, 1953 Comp., a misdemeanor committed in his presence. State v.
Gutierrez, 76 N.M. 429, 415 P.2d 552 (1966).

Where the officer makes an arrest without any knowledge of the commission of a crime
except from an informer whom he does not know to be reliable, the courts have
consistently held there is no reasonable grounds for the arrest. State v. Deltenre, 77
N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d
136 (1967).

Investigatory stop made by police who were called to assist motel owner in evicting the
defendant was unlawful since failure of defendant to pay rent did not constitute a
criminal offense. Since there was no justified official intrusion upon the constitutionally
protected interest of defendant, her resistance did not provide probable cause for the
arrest, and even though she fled from the officer, evidence recovered as a result thereof
was tainted and properly suppressed. State v. Frazier, 88 N.M. 103, 537 P.2d 711 (Ct.
App. 1975).

The legality of an arrest without a warrant depends upon whether the arrest was based
upon probable cause. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert.
denied, 386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).

Trial court's decision as to reasonableness of arrest will not be disturbed if facts
found to make the arrest constitutionally reasonable are supported by substantial



evidence. State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966), cert. denied, 386 U.S.
976,87 S. Ct. 1171, 18 L. Ed. 2d 136 (1967).

Same standard for arrest with or without warrant. — The probable cause standard
for an arrest must be at least as stringently applied in the case of warrantless arrests as
in the instance of an arrest with a warrant. State v. Gorsuch, 87 N.M. 135, 529 P.2d
1256 (Ct. App. 1974).

Reasonable suspicion or exigent circumstances must exist. — In the absence of
reasonable suspicion or exigent circumstances, even if some other reasonable ground
may exist, an officer may not restrain a person in order to question him. State v.
Burciaga, 116 N.M. 733, 866 P.2d 1200 (Ct. App. 1993).

No individualized reasonable suspicion. — Where police officers saw the defendant
riding his bicycle near a secured area and decided to see where the defendant was
headed; the officers pulled their patrol car up next to the defendant’s bicycle; the
defendant stopped his bicycle; the officers began questioning the defendant about his
activities, asked the defendant for his driver’s license and retained the license to run a
warrant check, the seizure of the defendant was not justified by reasonable suspicion of
criminal activity. State v. Soto, 2008-NMCA-032, 143 N.M. 631, 179 P.3d 1239, cert.
quashed, 2009-NMCERT-005, 46 N.M. 728, 214 P.3d 793.

Probable cause for arrest shown. — Where an off-duty police officer witnessed a
vehicle straddling the lane-divider line, splitting traffic and hitting vehicles out of its way;
the officer turned on the emergency lights and siren of the officer's unmarked police car;
the vehicle came to a stop and the driver exited the vehicle and ran away; defendant
exited the vehicle and ran in the opposite direction; the officer ran after defendant,
yelled "Police, stop" several times; defendant refused to obey the officer's command,;
after running further, defendant stopped; the officer brandished his gun and badge; the
officer told defendant that the officer was a police officer and ordered defendant on the
ground; defendant refused to obey the command, the officer had probable cause to
arrest defendant for evading and resisting a police officer. State v. Maez, 2009-NMCA-
108, 147 N.M. 91, 217 P.3d 104, cert. denied, 2009-NMCERT-008, 147 N.M. 395, 223
P.3d 940.

Where arresting officer testified that he was contacted by car radio by a second officer
and, after getting together with him, learned of the shooting, who the suspect was, that
defendant was identified as the suspect by several persons present at the shooting, and
that the suspect was on foot when he left the house where the shooting occurred,
whereupon the officer drove up and down the streets checking for defendant, and,
having no success, staked out the apartment of defendant, subsequent arrest and frisk
search at defendant's apartment was based on probable cause. State v. Riggsbee, 85
N.M. 668, 515 P.2d 964 (1973).

Where appellant was arrested by drugstore owner who apprehended appellant outside
his store in early morning, appellant was properly arrested without warrant on probable



cause, and appellant was properly before the justice of the peace regardless of validity
of final complaint of the store owner. State v. Hudson, 78 N.M. 228, 430 P.2d 386
(1967).

Police had probable cause to arrest and search defendant where police observed
defendant engage in what appeared to be a drug transaction just prior to his arrest,
police clocked the vehicle driven by defendant going approximately 50 miles an hour in
a 35 mile-per-hour zone, and defendant, when asked for his driver's license, stated that
he had none. State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976).

The Philadelphia police were entitled to act on the Phoenix police department's
telephone request and to assume that Phoenix had probable cause for making it, and
since defendant did not contend that the Phoenix police lacked probable cause to arrest
him for crimes committed in Arizona, defendant's arrest by the Philadelphia police was
lawful, and the confession thereafter obtained from him was admissible. State v. Carter,
88 N.M. 435, 540 P.2d 1324 (Ct. App. 1975).

When the arresting officer saw a pistol in defendant's pocket, he thereby had all the
probable cause needed to make an arrest, regardless of whether the weapon later was
found to be unloaded. Ramirez v. Rodriguez, 467 F.2d 822 (10th Cir. 1972), cert.
denied, 410 U.S. 987,93 S. Ct. 1518, 36 L. Ed. 2d 185 (1973).

No probable cause. — Where police officers set up a drug buy with a dealer; the
dealer, the defendant and two other people drove to the designated meeting place; the
dealer left the vehicle, entered the police vehicle and made a drug deal with the police
agent; the defendant remained in the vehicle; the police were ordered to arrest all
people in the vehicle; the defendant complied with police orders; prior to his arrest, the
defendant had not made any furtive or sudden movements and he did not exhibit any
nervousness or suspicious behavior, the officers did not have probable cause to arrest
the defendant. State v. Morales, 2008-NMCA-102, 144 N.M. 537, 189 P.3d 670, cert.
denied, 2008-NMCERT-006, 144 N.M. 380, 188 P.3d 104.

Warrantless arrest justified by probable cause and exigent circumstances. —
Where the police located the defendant on the day after the defendant and the murder
victim had been last seen together; the evidence pointed overwhelmingly to the
defendant’s having assaulted the victim and having removed her body from the location
of the assault; the defendant had been eluding detection and aggressively destroying
and concealing evidence of the crime, the warrantless arrest of the defendant was
supported by probable cause and exigent circumstances. State v. Saiz, 2008-NMSC-
048, 144 N.M. 663, 191 P.3d 521; abrogated, State v. Belanger, 2009-NMSC-025, 146
N.M. 357, 210 P.3d 783.

No reasonable suspicion. — In companion cases, defendants were illegally seized
because findings of individualized suspicion that defendants were or had violated the
law were not justified where in one case, the finding by an officer of drug paraphernalia
in the possession of another occupant of the car in which defendant had been riding



and an open container of beer in the car did not point to any facts particular to the
defendant that would lead to individualized suspicion that defendant was violating a law
and where in the other case, the officer stated that defendant acted nervous without an
articulation of specific reasons of concern that defendant had knowledge of criminal
activity on the part of the other occupants of the automobile in which defendant had
been riding. State v. Patterson, 2006-NMCA-037, 139 N.M. 322, 131 P.3d 1286, cert.
denied, 2006-NMCERT-003, 139 N.M. 352, 132 P.3d 1038.

The misdemeanor arrest rule does not apply to DWI investigations, and an
investigating officer need not observe the offense in order to make a warrantless arrest.
Instead, the warrantless arrest of one suspected of committing DWI is valid when
supported by both probable cause and exigent circumstances. City of Santa Fe v.
Martinez, 2010-NMSC-033, 148 N.M. 708, 242 P.3d 275.

Misdemeanor arrest rule does not apply to DWI investigations. — Where a
shopping mall employee saw a person staggering around the mall parking lot attempting
to unlock different vans; the person eventually unlocked the door to a van and drove
away; the employee gave the police a description of the van and the van’s license plate
number; a police officer went to the van’s registered owner’s address and observed a
van that matched the employee’s description in the driveway; the van’s engine was
warm; the officer knocked at the front door of the residence; the officer observed
defendant stagger past the doorway, strike defendant’s head on the wall next to the
door, and fall; defendant staggered to the door a second time, fell, and opened the door
from a sitting position; defendant told the officer that defendant had been driving the van
earlier; and defendant had a strong odor of alcohol in defendant’s breath, slurred
speech, blood-shot eyes, and was unsteady, defendant’s arrest for DWI was valid. City
of Santa Fe v. Martinez, 2010-NMSC-033, 148 N.M. 708, 242 P.3d 275.

Police-team concept. — The police-team concept will apply if there has been
cooperate work between police officers. State v. Mitchell, 2010-NMCA-059, 148 N.M.
842, 242 P.3d 409, cert. denied, 2010-NMCERT-006, 148 N.M. 582, 241 P.3d 180.

Where the first police officer stopped defendant for a traffic violation; the first officer
noticed an odor of alcohol coming from defendant and that defendant had bloodshot,
watery eyes; defendant admitted to drinking; the first officer called a second officer to
complete the investigation; the first officer reported to the second officer what the first
officer had observed; the second officer noticed an odor of alcohol coming from
defendant’s vehicle and that defendant had bloodshot watery eyes and slurred speech;
and the second officer performed a field sobriety test and arrested defendant for DWI,
the first officer’s primary duty was to patrol the streets, not to perform DWI
investigations, the two officer’s investigations together constituted a cooperative effort
that permitted the second officer to investigate the possibility of DWI and to support
probable cause for the warrantless arrest of defendant for DWI. State v. Mitchell, 2010-
NMCA-059,148 N.M. 842, 242 P.3d 409, cert. denied, 2010-NMCERT-006, 148 N.M.
582, 241 P.3d 180.



Probable cause that non-jailable offense has been committed does not
automatically make an arrest reasonable under this section. State v. Rodarte, 2005-
NMCA-141, 138 N.M. 668, 125 P.3d 647, cert. quashed, 2006-NMCERT-007, 140 N.M.
280, 142 P.3d 361.

Arrests for non-jailable offenses are unreasonable under this section in the absence
of specific and articulable facts that warrant an arrest. State v. Rodarte, 2005-NMCA-
141, 138 N.M. 668, 125 P.3d 647, cert. quashed, 2006-NMCERT-007, 140 N.M. 280,
142 P.3d 361.

Probable cause to extend traffic stop for field sobriety texts. — Where the officer
observed defendant’s erratic driving, smelled the odor of alcohol on defendant’s person,
and saw defendant sway as defendant walked to the back of defendant’s vehicle, the
officer had reasonable suspicion to administer field sobriety tests to defendant. State v.
Candace S., 2012-NMCA-030, 274 P.3d 774, cert. denied, 2012-NMCERT-002.

Warrantless arrests in public. — Statutory provisions regarding warrants must be
considered in para materia with this section. 30-31-30 B NMSA 1978 cannot establish
conclusively that an arrest based on such authority comports with the constitutional
protection afforded by this section. Warrantless arrests made under the authority of the
statute may be presumed reasonable but that presumption may be rebutted under an
interpretation of what is constitutional. Campos v. State, 117 N.M. 155, 870 P.2d 117
(1994), rev'g 113 N.M. 421, 827 P.2d 136 (Ct. App. 1991).

For a warrantless arrest to be reasonable, the arresting officer must show that the
officer had probable cause to believe that the person arrested had committed or was
about to commit a felony and some exigency existed that precluded the officer from
securing a warrant. If an officer observes the person arrested committing a felony,
exigency will be presumed. Campos v. State, 117 N.M. 155, 870 P.2d 117 (1994), rev'g
113 N.M. 421, 827 P.2d 136 (Ct. App. 1991).

Warrantless misdemeanor arrest requires probable cause and exigent
circumstances. — For a warrantless misdemeanor arrest to be reasonable under
Article 1l, Section 10 of the New Mexico constitution, the arrest must be based on both
probable cause and exigent circumstances. The arresting officer must show that the
officer had probable cause to believe that the person arrested had committed or was
about to commit a misdemeanor and that some exigency existed that precluded the
officer from securing a warrant. The necessity for both probable cause and exigent
circumstances applies even if statutory authority for the arrest only requires probable
cause. State v. Paananen, 2014-NMCA-041, cert. granted, 2014-NMCERT-003.

Where the loss prevention personnel of a store observed defendant place flashlights
under defendant’s jacket and leave the store without paying for the them; defendant
was detained in the loss prevention office, but was not restrained in any way, and was
told that the police had been called; when the police officers arrived, they spoke with the
loss prevention personnel and learned the facts leading up to defendant’s detention;



when the officers entered the loss prevention office, they immediately handcuffed
defendant; and defendant was compliant and cooperative when defendant first
encountered the officers and presented no imminent threat to escape or destroy
evidence, the warrantless arrest of defendant was not valid under the New Mexico
constitution, because although the officers had probable cause to arrest defendant, the
state failed to show any exigent circumstances to support the arrest. State v. Paananen,
2014-NMCA-041, cert. granted, 2014-NMCERT-003.

V. CONSENT TO SEARCH.
A. IN GENERAL.

Probation search by law enforcement officer. — Where police officers executed a
search warrant at a home based on a tip that methamphetamine was for sale at the
home; the warrant covered the home, curtilage and vehicles at the home; defendant,
who was a visitor at the home, was on probation for an earlier conviction; the conditions
of defendant’s probation were that defendant would submit to warrantless searches of
defendant’s person, residence and vehicles at the direction of defendant’s probation
officer or any law enforcement officer; the officers tried to reach defendant’s probation
officer without success and then searched defendant’s vehicle where the officers found
drug paraphernalia which defendant admitted belonged to defendant; and the officers
then searched defendant’s purse inside the home where they discovered
methamphetamine, the officers were authorized to conduct the searches of defendant’s
vehicle and purse by the conditions of defendant’s probation. State v. Brusuelas, 2009-
NMCA-111, 147 N.M. 233, 219 P.3d 1, cert. denied, 2009-NMCERT-009, 147 N.M. 421,
224 P.3d 648.

The scope of a consent search is limited and determined by the actual consent
given. State v. Alderete, 88 N.M. 619, 544 P.2d 1184 (Ct. App. 1976).

The search did not exceed defendant's consent where the defendant affirmatively
volunteered to be searched and did not express any restriction to the search or protest
the search of his pockets or his wallet. State v. Fairres, 2003-NMCA-152, 134 N.M. 668,
81 P.3d 611, cert. denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668.

Scope of consent. — The search did not exceed defendant's consent where the
defendant affirmatively volunteered to be searched and did not express any restriction
to the search or protest the search of his pockets or his wallet. State v. Fairres, 2003-
NMCA-152, 134 N.M. 668, 81 P.3d 611, cert. denied, 2003-NMCERT-003, 135 N.M. 51,
84 P.3d 668.

Where the owner of the vehicle gave an unrestricted consent to its search, it is
established law in New Mexico that if officers, conducting a lawful search for property
illegally possessed, discover other property illegally possessed, the latter may be seized
also. State v. Warner, 83 N.M. 642, 495 P.2d 1089 (Ct. App.), cert. denied, 83 N.M.
631, 495 P.2d 1078 (1972).



The question of the voluntariness of a consent is one of fact to be determined by
the trial court from all the evidence adduced upon this issue; that court must weigh the
evidence, determine its credibility or plausibility, determine the credibility of the
witnesses, and decide whether the evidence was sufficient to clearly and positively, or
clearly and convincingly, establish that the consent was voluntarily given. State v.
Bloom, 90 N.M. 192, 561 P.2d 465 (1977), rev'g in part 90 N.M. 226, 561 P.2d 925 (Ct.
App. 1976); State v. Bidegain, 88 N.M. 466, 541 P.2d 971 (1975), rev'g in part 88 N.M.
384, 540 P.2d 864 (Ct. App. 1975).

The question of whether consent to a search has been given is a question of fact
subject to the limitations of judicial review. State v. Carlton, 83 N.M. 644, 495 P.2d 1091
(Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972).

The question of consent to search is to be determined by the court and is not an issue
to be submitted to the jury. State v. Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.),
cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972).

Consent to the search must be freely and intelligently given, must be voluntary and
not the product of duress or coercion, actual or implied. State v. Carlton, 83 N.M. 644,
495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d 1078 (1972); State v.
Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App. 1970); State v. Aull, 78 N.M. 607, 435
P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 (1968);
State v. Sneed, 76 N.M. 349, 414 P.2d 858 (1966).

Where without force or threat, an officer stated that he intended to seek a search
warrant and may have offered the opportunity to consent to a search before the warrant
was obtained, and the defendant stated that he wished to be searched so that he could
leave the premises, his consent was not obtained by duress where a warrant was
ultimately issued. State v. Fairres, 2003-NMCA-152, 134 N.M. 668, 81 P.3d 611, cert.
denied, 2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668.

Propriety of search eliminated by consent. — A consent freely and intelligently given
by the proper person may operate to eliminate any question otherwise existing as to the
propriety of a search. State v. Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert.
denied, 83 N.M. 631, 495 P.2d 1078 (1972).

Miranda warnings need not necessarily be given before there can be a valid consent
to search. State v. Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83
N.M. 631, 495 P.2d 1078 (1972).

Permission need not be initially volunteered to constitute consent. State v.
Bidegain, 88 N.M. 466, 541 P.2d 971 (1975).

There is nothing wrong with an officer asking for information or asking for permission to
make a search, and permission need not be initially volunteered to constitute consent.



State v. Bloom, 90 N.M. 192, 561 P.2d 465 (1977), rev'g in part 90 N.M. 226, 561 P.2d
925 (Ct. App. 1976).

Consent is exception to requirements of warrant and probable cause. — The
probable cause required to secure a warrant or to justify a warrantless search is not a
prerequisite to a consent search or to a request for consent to search. State v. Bidegain,
88 N.M. 466, 541 P.2d 971 (1975), rev'g in part 88 N.M. 384, 540 P.2d 864 (Ct. App.
1975).

A search authorized by consent is an exception to the requirements of both a warrant
and probable cause and is wholly valid. State v. Bloom, 90 N.M. 192, 561 P.2d 465
(1977), rev'g in part 90 N.M. 226, 561 P.2d 925 (Ct. App. 1976); State v. Bidegain, 88
N.M. 466, 541 P.2d 971 (1975), rev'g in part 88 N.M. 384, 540 P.2d 864 (Ct. App.
1975).

Consent must be proven by clear and positive evidence. State v. Bidegain, 88 N.M.
384, 540 P.2d 864 (Ct. App.), rev'd in part, 88 N.M. 466, 541 P.2d 971 (1975); State v.
Carlton, 83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d
1078 (1972); State v. Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App. 1970); State v.
Aull, 78 N.M. 607, 435 P.2d 437 (1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20
L. Ed. 2d 668 (1968); State v. Sneed, 76 N.M. 349, 414 P.2d 858 (1966).

The burden of proving consent is on the state. State v. Bidegain, 88 N.M. 384, 540
P.2d 864 (Ct. App.), rev'd in part, 88 N.M. 466, 541 P.2d 971 (1975); State v. Carlton,
83 N.M. 644, 495 P.2d 1091 (Ct. App.), cert. denied, 83 N.M. 631, 495 P.2d 1078
(1972); State v. Harrison, 81 N.M. 324, 466 P.2d 890 (Ct. App. 1970); State v. Kennedy,
80 N.M. 152, 452 P.2d 486 (Ct. App. 1969); State v. Aull, 78 N.M. 607, 435 P.2d 437
(1967), cert. denied, 391 U.S. 927, 88 S. Ct. 1829, 20 L. Ed. 2d 668 (1968); State v.
Sneed, 76 N.M. 349, 414 P.2d 858 (1966).

Acquiescence is not consent. — Where officer who applied for the search warrant for
seized automobile interviewed defendant a short time prior to making the application,
where officer testified that defendant had no objection to a search of the car because
officer had told him that he was going to get a search warrant for it anyway, and where
defendant then affirmatively consented to a search of the car, this consent did not justify
the search since it was no more than acquiescence to a claim of lawful authority. State
v. Lewis, 80 N.M. 274, 454 P.2d 360 (Ct. App. 1969), overruled by State v. Nemrod, 85
N.M. 118, 509 P.2d 885 (Ct. App. 1973).

Consent to search was not sufficiently attenuated from illegal search. — Where
the state police and national guard were seeking to locate marijuana plantations by
aerial surveillance; a spotter in a helicopter alerted a ground team to the presence of a
greenhouse and vegetation in defendant’s backyard; the officers did not have a warrant
to search defendant’s property; the officers made contact with defendant and asked
permission to search the residence; defendant voluntarily consented to the search;
during the search, the officers found marijuana and drug paraphernalia; the search of



defendant’s property violated Article Il, Section 10 of the New Mexico constitution
because the helicopter surveillance of defendant’s property constituted a search
requiring probable cause and a warrant; and the officer who obtained defendant’s
consent entered defendant’s property solely as a result of information obtained in the
helicopter search and there were no intervening circumstances between the aerial
search and defendant’s consent, there was insufficient attenuation to purge defendant’s
consent of the taint of the unconstitutional aerial surveillance and evidence obtained
through the search was inadmissible. State v. Davis, 2014-NMCA-042, cert. granted,
2014-NMCERT-003.

Consent to search was valid. — Where a helicopter pilot observed a possible
marijuana plantation in defendant’s yard; six police officers, armed with service
weapons and government vehicles created a secure premise around defendant’s
property; while the other officers remained outside defendant’s property, one officer
approached defendant, identified the officer as an officer, stated that the helicopter had
identified marijuana on defendant’s property and asked defendant for permission to
search defendant’s property; the officer told defendant several times that defendant was
not required to provide consent, that the decision was up to defendant, that the officers
would begin a search only if defendant consented to the search, that if defendant
refused, the officer would secure the property and try to obtain a search warrant and
that the other officers were present for safety; defendant did not object to or protest the
request to search; defendant was not detained and was allowed to move about freely;
the officer's and defendant’s tone of voice were calm and normal; and defendant signed
a consent form, there was substantial evidence that defendant voluntarily consented to
the search. State v. Davis, 2013-NMSC-028, rev’g 2011-NMCA-102, 150 N.M. 611, 263
P.3d 953.

Consent invalid. — Where the spotter in a surveillance helicopter directed police to
defendant’s property to investigate whether vegetation in defendant’s greenhouse and
behind the house was marijuana; at least six armed police officers and five government
vehicles entered defendant’s property as the helicopter hovered overhead; the officers
spread out across the property; an officer asked defendant to consent to a search of the
property; the officer told defendant that the if defendant did not consent to the search,
the police would secure the property and obtain a search warrant; and after hesitating,
defendant gave the officer defendant’s oral and written consent to search the property,
because defendant thought that a refusal to consent to the search was futile and
thought the police were already searching the property, defendant’s consent was given
under duress and coercive circumstances and was not voluntary. State v. Davis, 2011-
NMCA-102, 150 N.M. 611, 263 P.3d 953, rev'd, 2013-NMSC-028.

Consent of minor to vehicle search. — A police officer need not advise a minor of the
right to refuse to consent in order to obtain the valid consent of the minor to search the
minor’s vehicle. State v. Carlos A., 2012-NMCA-069, 284 P.3d 384, cert. denied, 2012-
NMCERT-006.



Where the minor, who was seventeen years of age, was stopped by a police officer for
a traffic violation; the officer smelled the odor of marijuana; the minor consented to the
search of the minor’s vehicle; the officer did not advise the minor and the minor did not
know that the minor had a right to refuse to consent; the contact between the minor and
the officer was low-key, polite, cooperative, and not hostile; the officer did not exert any
unusual pressure on the minor; and the encounter lasted about ten minutes from the
time of the stop to the end of the vehicle search, there was substantial evidence that the
minor voluntarily consented to the search of the vehicle. State v. Carlos A., 2012-
NMCA-069, 284 P.3d 384, cert. denied, 2012-NMCERT-006.

Consent shown. — Defendant's statement that he was going to open the trunk of his
car when asked by the officer, even before the officer indicated that he would secure a
search warrant, together with the evidence of the officer concerning his request to look
into the trunk of the vehicle, could properly be construed as consent on this defendant's
part to look into and make a search of the trunk. State v. Bloom, 90 N.M. 192, 561 P.2d
465 (1977), rev'g in part 90 N.M. 226, 561 P.2d 925 (Ct. App. 1976).

Evidence that during a routine check of driver's licenses and vehicle registrations,
defendant was routinely stopped and that after defendant, who resided in Arizona, had
produced an Arizona's driver's license issued to him and a Connecticut certificate of
registration showing the vehicle to be registered in the name of another person, the
officers unsuccessfully attempted a computer check to determine if the car was stolen,
and then asked what was in the trunk of the vehicle, and if defendant minded if they
looked in the trunk, to which defendant replied that he did not mind, got out of the
vehicle and personally unlocked and opened the trunk, supported the trial court's finding
that defendant voluntarily consented to the opening of the trunk. State v. Bidegain, 88
N.M. 466, 541 P.2d 971 (1975), rev'g in part 88 N.M. 384, 540 P.2d 864 (Ct. App.
1975).

B. CONSENT BY THIRD PARTY.

Consent by third party. — A third party cannot consent to a search of a part of the
premises within defendant's exclusive use and control. State v. Johnson, 85 N.M. 465,
513 P.2d 399 (Ct. App. 1973).

While the original entry was with the permission of defendant's relative and homeowner,
he could not validly consent to a search of the defendant's personal effects which were
not exposed to open view. State v. Johnson, 85 N.M. 465, 513 P.2d 399 (Ct. App.
1973).

A defendant may object to a search consented to by another where the defendant has
exclusive control over a part of the premises searched or over an effect on the premises
which is itself capable of being searched. Enclosed spaces over which a nonconsenting
party has a right to exclude others, whether rooms or effects, are protected. State v.
Johnson, 85 N.M. 465, 513 P.2d 399 (Ct. App. 1973).



Common authority over work spaces. — Regional supervisor for defendant's
employer, who had free access to employer's trailer that was used as a base of
operations for a bear study, had common authority over the work spaces within the
trailer and the crawlspace underneath it, could consent to a search of those areas of the
trailer. State v. Ryan, 2006-NMCA-044, 139 N.M. 354, 132 P.3d 1040, cert. denied,
2006-NMCERT-004, 139 N.M. 429, 134 P.3d 120, cert. denied, 549 U.S. 899, 127 S.
Ct. 215, 166 L. Ed. 2d 172 (2006).

Where victim and defendant lived and worked in a trailer that was owned by their
employer and used as a base of operations for a bear study, victim and defendant at
times stayed together in defendant's bedroom, victim's access to defendant's bedroom
was never restricted, and victim stored her equipment and business materials in
defendant's bedroom and where victim and defendant both used a video camera in their
bear research, victim sometimes entered defendant's bedroom to get the camera and
videotapes, defendant had given victim authority to enter his bedroom to get and view
the videotapes, videotapes that contained scenes of defendant committing the crime
were not hidden, the victim had a sufficient relationship to defendant's bedroom to
consent to a search of the bedroom and victim had a sufficient relationship to the
videotapes found in the bedroom to authorize police officers to view the videotapes.
State v. Ryan, 2006-NMCA-044, 139 N.M. 354, 132 P.3d 1040, cert. denied, 2006-
NMCERT-004, 139 N.M. 429, 134 P.3d 120, cert. denied, 549 U.S. 899, 127 S. Ct. 215,
166 L. Ed. 2d 172 (2006).

Consent by spouse. — Where there is no showing that defendant's personal effects
were taken from an area reserved to defendant's exclusive use, and the wife, as a joint
possessor of the premises, consents to the taking of the personal effects, the consent is
valid. State v. Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct. App. 1969).

Where there is no claim that the wife's consent to search resulted from fraud, coercion
or threat by the police, the wife's consent under the facts was sufficient. State v.
Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct. App. 1969).

The wife, as a joint possessor, may consent to a search in her own right and the items
taken by her consent can be used in evidence against the other joint possessor. State v.
Kennedy, 80 N.M. 152, 452 P.2d 486 (Ct. App. 1969).

When a spouse, who has common authority over premises and other community
property within it, finds incriminating evidence and voluntarily delivers it to the police and
consents to an examination of that evidence, neither the fourth amendment nor this
section of the New Mexico constitution prohibits the admission of the evidence at trial.
State v. Cline, 1998-NMCA-154, 126 N.M. 77, 966 P.2d 785, cert. denied, 126 N.M.
532,972 P.2d 351 (1998), cert. denied, 526 U.S. 1041, 119 S. Ct. 1338, 143 L. Ed. 2d
502 (1999).

Consent by parent. — Where trial court specifically found and properly ruled that
permission to search house was voluntarily given by defendant's mother, and where



defendants were single and living with their parents in their parents' home, it follows that
the defendants' boots were seized as a result of a lawful search and were properly
received in evidence, and mere irregularity as might appear on the consent form used
by the officers was not deemed controlling. State v. Williamson, 78 N.M. 751, 438 P.2d
161, cert. denied, 393 U.S. 891, 89 S. Ct. 212, 21 L. Ed. 2d 170 (1968).

Consent by home owner. — A search after permission is given by one who has
authority, such as the owner of a house, is valid. State v. Mosier, 83 N.M. 213, 490 P.2d
471 (Ct. App. 1971).

Even assuming defendant was living in mobile home, a fact that was in dispute, the
home's owners and co-inhabitants could lawfully consent to search of the home. State
v. Duffy, 1998-NMSC-014, 126 N.M. 132, 967 P.2d 807, modified, State v. Gallegos,
2007-NMSC-007, 141 N.M. 185, 152 P.2d 828, overruled by State v. Tollardo, 2012-
NMSC-008, 275 P.3d 110..

Consent by third party invalid. — Where the defendant was stopped because the
vehicle he was driving had a cracked windshield; the defendant refused to consent to a
search of the vehicle; the police officer did not have reasonable suspicion to detain the
vehicle; the defendant’s father, who owned the vehicle, arrived at the scene in response
to a call from the defendant immediately following the police officer’s detention of the
vehicle; the father gave consent to search the vehicle, there was no attenuation
between the illegal detention of the vehicle and the father’s consent to the search and
the father’'s consent was tainted and invalid to support the search of the vehicle. State v.
Neal, 2007-NMSC-043, 142 N.M. 176, 164 P.3d 57.

Parent cannot consent for adult child. — Under the facts and circumstances of this
case, a third party's status as a parent did not, without more, empower him to consent to
a search of his 29-year-old son's room. State v. Diaz, 1996-NMCA-104, 122 N.M. 384,
925 P.2d 4.

State must show control. — To establish a third party's common authority to consent
to a search, the state is required to show more than ownership of the house. The
evidence had to demonstrate that the third party had "joint access or control for most
purposes" over an area of "mutual use". State v. Diaz, 1996-NMCA-104, 122 N.M. 384,
925 P.2d 4.

No "apparent authority” exception. — When the state relies upon consent to justify a
warrantless search of a residence, there is no "apparent authority” exception under the
New Mexico constitution. State v. Wright, 119 N.M. 559, 893 P.2d 455 (Ct. App. 1994),
cert. denied, 119 N.M. 389, 890 P.2d 1321 (1995).

The state is required to show actual authority of the third party for his consent to be
valid; apparent authority is not sufficient. State v. Diaz, 1996-NMCA-104, 122 N.M. 384,
925 P.2d 4.



A deputy game warden may patrol privately owned land for the purpose of looking
out for wild game interests upon such land. 1947-48 Op. Att'y Gen. No. 47-4974.

Search warrant for intoxicating liquor. — No statute authorizes issuance of search
warrant for intoxicating liquor, and any such authority is to be found in this constitutional
provision. 1933-34 Op. Att'y Gen. No. 34-737.

Law reviews. — For note, "The Investigatory Stop of Motor Vehicles in New Mexico,"
see 8 N.M. L. Rev. 223 (1978).

For note, "Search and Seizure: The Automobile Exception to the Fourth Amendment
Warrant Requirement - A Further Exception to the Fourth: State v. Capps,” see 14 N.M.
L. Rev. 239 (1984).

For note, "Criminal Procedure - Search and Seizure - Expectations of Privacy in the
Open Fields and an Evolving Fourth Amendment Standard of Legitimacy: Oliver v.
United States,” 16 N.M. L. Rev. 129 (1986).

For note, "Criminal Procedure - Search and Seizure of Person and Property: State v.
Lovato, " see 23 N.M. L. Rev. 323 (1993).

For note, "New Mexico Requires Exigent Circumstances for Warrantless Public Arrests:
Campos v. State," see 25 N.M. L. Rev. 315 (1995).

For article, "State Constitutional Interpretation and Methodology," see 28 N.M. L. Rev.
199 (1998).

For note, "Constitutional Law - The Effect of State Constitutional Interpretation on New
Mexico's Civil and Criminal Procedure - State v. Gomez," see 28 N.M. L. Rev. 355
(1998).

For article, "New Mexico State Constitutional Law Comes of Age," see 28 N.M. L. Rev.
379 (1998).

For article, "State v. Gomez and the Continuing Conversation over New Mexico's State
Constitutional Rights Jurisprudence,” see 28 N.M. L. Rev. 387 (1998).

For note, "Police Searches on Public School Campuses in New Mexico," see 30 N.M. L.
Rev. 141 (2000).

For article, "New Developments in Fourth, Fifth and Sixth Amendment Law," see 31
N.M. L. Rev. 175 (2001).

For note, "Criminal Procedure - Supreme Court Update on Reasonable Suspicion
Analysis: A Review on the Supreme Court Decisions in lllinois v. Wardlow and Florida v.
J.L.," see 31 N.M. L. Rev. 421 (2001).



For note, "Constitutional Law: State v. Nemeth - The Community Caretaker Exception to
the Fourth Amendment,” see 32 N.M. L. Rev. 291 (2002).

For note, "Search and Seizure Law: State v. Cardenas-Alvarez: The Jurisdictional
Reach of State Constitutions - Applying State Search and Seizure Standards to Federal
Agents," see 32 N.M. L. Rev. 531 (2002).

For article, "State v. Urioste: A Prosecutor's Dream and Defender's Nightmare", see 34
N.M. L. Rev. 517 (2004).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. Jur. 2d Searches and Seizures
88 2 to 6.

Admissibility, in civil case, of evidence obtained by unlawful search and seizure, 5
A.L.R.3d 670.

Lawfulness of seizure of property used in violation of law as prerequisite to forfeiture
action or proceeding, 8 A.L.R.3d 473.

Validity of consent to search given by one in custody of officers, 9 A.L.R.3d 858.

Traffic violation: lawfulness of search of motor vehicle following arrest for traffic
violation, 10 A.L.R.3d 314.

Propriety of considering hearsay or other incompetent evidence in establishing probable
cause for issuance of search warrant, 10 A.L.R.3d 359.

Criminal liability for obstructing process as affected by invalidity or irregularity of the
process, 10 A.L.R.3d 1146.

Sufficiency of description, in search warrant, of apartment or room to be searched in
multiple-occupancy structure, 11 A.L.R.3d 1330.

Modern status of rule as to validity of nonconsensual search and seizure made without
warrant after lawful arrest as affected by lapse of time between, or difference in places
of, arrest and search, 19 A.L.R.3d 727.

Plea of guilty as waiver of claim of unlawful search and seizure, 20 A.L.R.3d 724.

Private individual: admissibility, in criminal case, of evidence obtained by search by
private individual, 36 A.L.R.3d 553.

"Fruit of the poisonous tree” doctrine excluding evidence derived from information
gained in illegal search, 43 A.L.R.3d 385.

"Furtive"” movement or gesture as justifying police search, 45 A.L.R.3d 581.



Observation through binoculars as constituting unreasonable search, 48 A.L.R.3d 1178.
Censorship and evidentiary use of unconvicted prisoner's mail, 52 A.L.R.3d 548.

Admissibility, in criminal prosecution, of evidence obtained by electronic surveillance of
prisoner, 57 A.L.R.3d 172.

Admissibility, in state probation revocation proceedings, of evidence obtained through
illegal search and seizure, 77 A.L.R.3d 636.

Validity of requirement that, as a condition of probation, defendant submit to warrantless
searches, 79 A.L.R.3d 1083.

Admissibility of evidence discovered in search of adult defendant's property or
residence authorized by defendant's minor child - state cases, 99 A.L.R.3d 598.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by domestic employee or servant, 99 A.L.R.3d 1232.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's spouse (resident or nonresident) - state cases, 1 A.L.R.4th
673.

Admissibility of evidence discovered in warrantless search of rental property authorized
by lessor of such property - state cases, 2 A.L.R.4th 1173.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's adult relative other than spouse - state cases, 4 A.L.R.4th
196.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by one, other than relative, who is cotenant or common resident with
defendant - state cases, 4 A.L.R.4th 1050.

Odor of narcotics as providing probable cause for warrantless search, 5 A.L.R.4th 681.

Use of electronic sensing device to detect shoplifting as unconstitutional search and
seizure, 10 A.L.R.4th 376.

Adequacy of defense counsel's representation of criminal client regarding search and
seizure issues, 12 A.L.R.4th 318.

Admissibility in criminal case of blood-alcohol test where blood was taken despite
defendant's objection or refusal to submit to test, 14 A.L.R.4th 690.



Use, in attorney or physician disciplinary proceeding, of evidence obtained by wrongful
police action, 20 A.L.R.4th 546.

Permissible surveillance, under state communications interception statute, by person
other than state or local law enforcement officer or one acting in concert with officer, 24
A.L.R.4th 1208.

Disputation of truth of matters stated in affidavit in support of search warrant - modern
cases, 24 A.L.R.4th 1266.

Admissibility in criminal case of evidence that accused refused to take test of
intoxication, 26 A.L.R.4th 1112.

Employment of photographic equipment to record presence and nature of items as
constituting unreasonable search, 27 A.L.R.4th 532.

Search and seizure: suppression of evidence found in automobile during routine check
of vehicle identification number (VIN), 27 A.L.R.4th 549.

Reasonable expectation of privacy in contents of garbage or trash receptacle, 28
A.L.R.4th 1219.

Validity of searches conducted as condition of entering public premises - state cases,
28 A.L.R.4th 1250.

Lawfulness of warrantless search of purse or wallet of person arrested or suspected of
crime, 29 A.L.R.4th 771.

Admissibility, in criminal case, of evidence discovered by warrantless search in
connection with fire investigation - post-Tyler cases, 31 A.L.R.4th 194.

Propriety in state prosecution of severance of partially valid search warrant and
limitation of suppression to items seized under invalid portions of warrant, 32 A.L.R.4th
378.

Validity of routine roadblocks by state or local police for purpose of discovery of
vehicular or driving violations, 37 A.L.R.4th 10.

Validity of, and admissibility of evidence discovered in, search authorized by judge over
telephone, 38 A.L.R.4th 1145.

Liability for false arrest or imprisonment under warrant as affected by mistake as to
identity of person arrested, 39 A.L.R.4th 705.



Search and seizure: What constitutes abandonment of personal property within rule that
search and seizure of abandoned property is not unreasonable - modern cases, 40
A.L.R.4th 381.

Admissibility, in criminal case, of physical evidence obtained without consent by surgical
removal from person's body, 41 A.L.R.4th 60.

Seizure of property as evidence in criminal prosecution or investigation as compensable
taking, 44 A.L.R.4th 366.

Propriety of governmental eaves-dropping on communications between accused and
his attorney, 44 A.L.R.4th 841.

Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar
police records, 45 A.L.R.4th 550.

Officer's ruse to gain entry as affecting admissibility of plain-view evidence - modern
cases, 47 A.L.R.4th 425.

Search and seizure: necessity that police obtain warrant before taking possession of,
examining, or testing evidence discovered in search by private person, 47 A.L.R.4th
501.

Eavesdropping on extension telephone as invasion of privacy, 49 A.L.R.4th 430.

Propriety of state or local government health officer's warrantless search - post-Camara
cases, 53 A.L.R.4th 1168.

Seizure of books, documents, or other papers under search warrant not describing such
items, 54 A.L.R.4th 391.

Search and seizure: reasonable expectation of privacy in public restroom, 74 A.L.R.4th
508.

Search and seizure of telephone company records pertaining to subscriber as violation
of subscriber's constitutional rights, 76 A.L.R.4th 536.

Lawfulness of search of person or personal effects under medical emergency exception
to warrant requirement, 11 A.L.R.5th 52.

Prisoner's rights as to search and seizure under state law or constitution - post-Hudson
cases, 14 A.L.R.5th 913.

State constitutional requirements as to exclusion of evidence unlawfully seized - post-
Leon cases, 19 A.L.R.5th 470.



Search and seizure: lawfulness of demand for driver's license, vehicle registration, or
proof of insurance pursuant to police stop to assist motorist, 19 A.L.R.5th 884.

Admissibility, in motor vehicle license suspension proceedings, of evidence obtained by
unlawful search and seizure, 23 A.L.R.5th 108.

Search conducted by school official or teacher as violation of fourth amendment or
equivalent state constitutional provision, 31 A.L.R.5th 229.

Search and seizure of bank records pertaining to customer as violation of customer's
rights under state law, 33 A.L.R.5th 453.

Propriety of stop and search by law enforcement officers based solely on drug profile,
37 A.L.R.5th 1.

Propriety of execution of search warrant at nighttime, 41 A.L.R.5th 171.
Sufficiency of description in warrant of person to be searched, 43 A.L.R.5th 1.

Application of "plain-feel" exception to warrant requirements-state cases, 50 A.L.R.5th
581.

Propriety of search of nonoccupant visitor's belongings pursuant to warrant issued for
another's premises, 51 A.L.R.5th 375.

Admissibility of evidence discovered in search of adult defendant's property or
residence authorized by defendant's minor child-state cases, 51 A.L.R.5th 425.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's adult relative other than spouse-state cases, 55 A.L.R. 5th
125.

Observation through binoculars as constituting unreasonable search, 59 A.L.R.5th 615.

Search and seizure: reasonable expectation of privacy in driveways, 60 A.L.R.5th 1.

Admissibility of evidence discovered in warrantless search of rental property authorized
by lessor of such property - state cases, 61 A.L.R.5th 1.

Searches and seizures: Reasonable expectation of privacy in contents of garbage or
trash receptacle, 62 A.L.R.5th 1.

Belief that burglary is in progress or has recently been committed as exigent
circumstance justifying warrantless search of premises, 64 A.L.R.5th 637.



Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's spouse (resident or nonresident) - state cases, 65 A.L.R.5th
407.

Search and seizure: reasonable expectation of privacy in tent or campsite, 66 A.L.R.5th
373.

Validity of anticipatory search warrants - state cases, 67 A.L.R.5th 361.
Admissibility of evidence discovered in search of defendant's property or residence
authorized by one, other than relative, who is cotenant or common resident with

defendant - state cases, 68 A.L.R.5th 343.

Civilian participation in execution of search warrant as affecting legality of search, 68
A.L.R.5th 549.

Effect of retroactive consent on legality of otherwise unlawful search and seizure, 76
A.L.R.5th 563.

Permissibility and sufficiency of warrantless use of thermal imager or Forward Looking
Infra-Red Radar (F.L.I.R.), 78 A.L.R.5th 309.

Validity of police roadblocks or checkpoints for purpose of discovery of illegal narcotics
violations, 82 A.L.R.5th 103.

Validity of search or seizure of computer, computer disk, or computer peripheral
equipment, 84 A.L.R.5th 1.

What constitutes compliance with knock-and-announce rule in search of private
premises - state cases, 85 A.L.R.5th 1.

Federal and state constitutions as protecting prison visitor against unreasonable
searches and seizures, 85 A.L.R.5th 261.

Constitutionality of secret video surveillance, 91 A.L.R.5th 585.
Expectation of privacy in internet communications, 92 A.L.R.5th 15.

Error, in either search warrant or application for warrant, as to address of place to be
searched as rendering warrant invalid, 103 A.L.R.5th 463.

Validity of requirement that, as condition of probation, defendant submit to warrantless
searches, 99 A.L.R.5th 557.

When are facts offered in support of search warrant for evidence of sale or possession
of cocaine so untimely as to be stale — state cases, 109 A.L.R.5th 99.



When are facts offered in support of search warrant for evidence of sexual offense so
untimely as to be stale — state cases, 111 A.L.R.5th 239.

When are facts relating to marijuana, provided by one other than police or other law
enforcement officer, so untimely as to be stale when offered in support of search
warrant for evidence of sale or possession of a controlled substance — state cases, 112
A.L.R.5th 429.

Validity of warrantless search of motor vehicle based on odor of marijuana — state
cases, 114 A.L.R. 5th 173.

Validity of warrantless search based in whole or in part on odor of narcotics other than
marijuana, or chemical related to manufacture of such narcotics, 115 A.L.R. 477.

When are facts relating to drug other than cocaine or marijuana so untimely as to be
stale when offered in support of search warrant for evidence of sale or possession of
controlled substance — state cases 113 A.L.R. 5th 517.

Use of trained dog to detect narcotics or drugs as unreasonable search in violation of
state constitutions, 117 A.L.R. 5th 407.

Validity of warrantless search of other than motor vehicle or occupant of motor vehicle
based on odor of marijuana — state cases 122 A.L.R. 5th 439.

Validity of warrentless search of motor vehicle driver based on odor of marijuana —
state cases, 123 A.L.R. 5th 179.

Validity of search conducted pursuant to parole warrant, 123 A.L.R. 5th 221.
Admissibility of ion scan evidence, 124 A.L.R. 5th 691.

Validity of warrantless search of motor vehicle passenger based on odor of marijuana, 1
A.L.R. 6th 371.

Application of Leon good faith exception to exclusionary rules where police fail to
comply with knock and announce requirement during execution of search warrant, 2
A.L.R. 6th 169.

When are facts offered in support of search warrant for evidence of nondrug, nonsexual
offense so untimely as to be stale — state cases, 6 A.L.R. 6th 533.

Narcotics and drugs: use of trained dogs to detect narcotics or drugs as unreasonable
search in violation of fourth amendment, 31 A.L.R. Fed. 931.

Fourth amendment as protecting prisoner against unreasonable searches or seizures,
32 A.L.R. Fed. 601.



Construction and application of "national security” exception to fourth amendment
search warrant requirement, 39 A.L.R. Fed. 646.

Authority of United States officials to conduct inspection or search of American
registered vessel located outside territorial waters of United States, 40 A.L.R. Fed. 402.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's relative, 48 A.L.R. Fed. 131.

Admissibility of evidence discovered in warrantless search of property or premises
authorized by one having ownership interest in property or premises other than relative,
49 A.L.R. Fed. 511.

Sufficiency of description of business records under fourth amendment requirement of
particularity in federal warrant authorizing search and seizure, 53 A.L.R. Fed. 679.

Validity, under federal constitution, of search conducted as condition of entering public
building, 53 A.L.R. Fed. 888.

Aerial observation or surveillance as violative of fourth amendment guaranty against
unreasonable search and seizure, 56 A.L.R. Fed. 772.

Defense of good faith in action for damages against law enforcement official under 42
USC § 1983, providing for liability of person who, under color of law, subjects another to
deprivation of rights, 61 A.L.R. Fed. 7

Propriety, under 8§ 287(a)(1) of Immigration and Nationality Act (8 USCS § 1357(a)(1)),
of warrantless interrogation of alien, or person believed to be alien, as to alien's right to
be or to remain in United States, 63 A.L.R. Fed. 180.

Propriety of search involving removal of natural substance or foreign object from body
by actual or threatened force, 66 A.L.R. Fed. 119.

Admissibility of evidence obtained by unconstitutional search in proceedings under
Occupational Safety and Health Act (29 USCS § 651 et seq.), 67 A.L.R. Fed. 724.

When do facts shown as probable cause for wiretap authorization under 18 USC 8§
2518(3) become "stale,” 68 A.L.R. Fed. 953.

Propriety in federal prosecution of severance of partially valid search warrant and
limitation of suppression to items seized under invalid portions of warrant, 69 A.L.R.
Fed. 522.

Use of electronic tracking device (beeper) to monitor location of object or substance
other than vehicle or aircraft as constituting search violating Fourth Amendment, 70
A.L.R. Fed. 747.



Fourth amendment as prohibiting strip searches of arrestees or pretrial detainees, 78
A.L.R. Fed. 201.

Validity of warrantless search under extended border doctrine, 102 A.L.R. Fed. 269.

Warrantless detention of mail for investigative purposes as violative of fourth
amendment, 115 A.L.R. Fed. 439.

Permissibility under Fourth Amendment of detention of motorist by police, following
lawful stop for traffic offense, to investigate matters not related to offense, 118 A.L.R.
Fed. 567.

When is consent voluntarily given so as to justify search conducted on basis of that
consent - Supreme Court cases, 148 A.L.R. Fed. 271.

Use of trained dog to detect narcotics or drugs as unreasonable search in violation of
Fourth Amendment, 150 A.L.R. Fed. 399.

Admissibility of evidence discovered in search of adult defendant's property or
residence authorized by defendant's minor relative, 152 A.L.R. Fed. 475.

Admissibility of evidence discovered in search of defendant's property or residence
authorized by defendant's adult relative other than spouse, 160 A.L.R. Fed. 165.

Sufficiency of information provided by anonymous informant to provide probable cause
for federal search warrant - cases decided after lllinois v. Gates, 462 U.S. 213, 103 S.
Ct. 2317, 76 L. Ed. 2d 527 (1983), 178 A.L.R. Fed. 487.

Validity of warrantless administrative inspection of business that is allegedly closely or
pervasively regulated; cases decided since Colonnade Catering Corp. v. U.S., 397 U.S.
72,90 S. Ct. 774, 25 L. Ed. 2d 60 (1970), 182 A.L.R. Fed. 467.

When are facts offered in support of search warrant for evidence of federal nondrug
offense so untimely as to be stale, 187 A.L.R. Fed. 415.

Validity of warrantless search of motor vehicle based on odor of marijuana — federal
cases, 188 A.L.R. Fed. 487.

Validity of warrantless search of motor vehicle occupant based on odor of marijuana —
federal cases, 192 A.L.R. Fed. 391.

Sufficiency of information provided by confidential informant, whose identity is known to
police, to provide probable cause for federal search warrant where there was indication
that informant provided reliable information to police in past — cases decided after
lllinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 529 (1983), 196 A.L.R.
Fed 1.
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Sec. 11. [Freedom of religion.]

Every man shall be free to worship God according to the dictates of his own
conscience, and no person shall ever be molested or denied any civil or political right or
privilege on account of his religious opinion or mode of religious worship. No person
shall be required to attend any place of worship or support any religious sect or
denomination; nor shall any preference be given by law to any religious denomination or
mode of worship.

ANNOTATIONS

Cross references. — For religious rights preserved under Treaty of Guadalupe
Hidalgo, see N.M. Const., art. Il, § 5.

For provision that religious belief not to abridge right of citizens to vote, hold office or sit
upon juries, see N.M. Const., art. VII, § 3.

For prohibition against religious tests for admission to school and prohibition against
requiring attendance at religious services, see N.M. Const., art. XII, 8 9.

For provision relating to use of sacramental wines, see N.M. Const., art. XX, § 13.

For provisions requiring religious toleration and prohibiting polygamy, see N.M. Const.,
art. XXI, 8 1.

See Kearny Bill of Rights, cl. 3 in Pamphlet 3.

For excusing student from school to participate in religious instruction, see 22-12-3
NMSA 1978.

For statutory provision prohibiting teaching of sectarian doctrine in public school, see
22-13-15 NMSA 1978.

For statutory provision requiring charter schools to be nonsectarian and nonreligious,
see 22-8B-4 NMSA 1978.

For statutory provisions regarding posting of religious codes in schools, see Historic
Codes Act, 22-15-15 NMSA 1978 et seq.

For statutory provisions that require the nonsectarian operation of state educational
institutions, see 21-1-22 NMSA 1978.

For the New Mexico Religious Freedom Restoration Act, see 28-22-1 NMSA 1978.



For statutory provisions guaranteeing freedom of worship by Indians in state
correctional institutions, see 33-10-4 NMSA 1978.

Comparable provisions. — Idaho Const., art. |, § 4.
lowa Const., art. |, 88 3, 4.

Montana Const., art. I, § 5.

Utah Const., art. |, § 4.

Wyoming Const., art. |, § 18.

Prohibiting commercial photography business from discriminating based on
sexual orientation did not violate freedom of religion. — Where plaintiff offered
wedding photography services to the general public; plaintiff's business was a public
accommodation under the Human Rights Act, Chapter 28, Article 1 NMSA 1978; plaintiff
refused to photograph a same-sex commitment ceremony between defendant and
defendant’s partner on religious grounds; and plaintiff claimed that the act compelled
plaintiff to express a positive image and message about same-sex commitment
ceremonies contrary to plaintiff's beliefs, the act did not violate plaintiff’s first
amendment free exercise rights because the act is a neutral law of general applicability
that ensures that businesses that choose to operate as a public accommodation do not
discriminate against protected classes of people, it does not target only religiously
motivated discrimination. Elane Photography, LLC v. Willock, 2013-NMSC-040, aff'g
2012-NMCA-086, 284 P.3d 428, aff'd, 2013-NMSC-040, 309 P.3d 53.

Where plaintiff violated the Human Rights Act, Chapter 28, Article 1 NMSA 1978, by
refusing on religious and moral grounds to photograph defendant’s commitment
ceremony with defendant’s same-sex partner; and plaintiff claimed that the act violated
plaintiff's freedom of religion because the act forced plaintiff to photograph same-sex
marriages in violation of plaintiff's owner’s religious belief that marriage is the union of
one man and one woman, the act did not violate plaintiff's freedom of religion because
the act is directed at and applies generally to all citizens transacting business through
public accommodations that deal with the public at large, any burden on religion or
religious beliefs was incidental and uniformly applied to all citizens, and a rational basis
existed to support the governmental interest in protecting specific classes of citizens
from discrimination in public accommodations. Elane Photography, LLC v. Willock,
2012-NMCA-086, 284 P.3d 428, cert. granted, 2012-NMCERT-008, 296 P.3d 491, aff'd,
2013-NMSC-040.

Sign ordinance held not to violate provision. — Where a sign ordinance does not
limit what a religious organization may maintain on its signs, the ordinance does not
abridge the free exercise of religious beliefs in violation of this provision. Temple Baptist
Church, Inc. v. City of Albuquerque, 98 N.M. 138, 646 P.2d 565 (1982).



Baccalaureate and commencement exercises. — The New Mexico constitutional
provisions, statutes and decisions do not prohibit holding baccalaureate services and
commencement exercises in a church building, where it is the only building in the
community which could comfortably accommodate those present. Miller v. Cooper, 56
N.M. 355, 244 P.2d 520 (1952).

Special use permit for parochial school not unreasonable restriction. — A
municipal zoning ordinance requiring the issuance of a special use permit as a
prerequisite to the operation of a parochial school does not impose an unreasonable
restriction upon a church's free exercise of religion. City of Las Cruces v. Huerta, 102
N.M. 182, 692 P.2d 1331 (Ct. App. 1984), cert. denied, 102 N.M. 225, 693 P.2d 591
(1984).

Statute authorizing school board to implement daily moment of silence
unconstitutional. — Former 22-5-4.1 NMSA 1978, which authorized local school
boards to implement a daily moment of silence, and its implementation in a public
school system, violated this section, in that it gave a preference by law to a particular
mode of worship. Duffy ex rel. Duffy v. Las Cruces Pub. Sch., 557 F. Supp. 1013
(D.N.M. 1983).

Local prohibition on Sunday sale of alcohol. — Section 60-7A-1 NMSA 1978,
regulating the sale of alcoholic beverages and allowing local option districts to prohibit
Sunday sales, is a proper exercise of legislative power and does not violate equal
protection of the laws under U.S. Const., amend. XIV, § 1 and N.M. Const., art. Il, § 18,
nor the prohibitions of the furtherance and establishment of religion clause of U.S.
Const., amend. | and this section. Pruey v. Dep’t of Alcoholic Beverage Control, 104
N.M. 10, 715 P.2d 458 (1986).

Wrongful decision to perform autopsy. — In an action for damages on the basis of a
wrongful decision to perform an autopsy on decedent, causing emotional distress to
family members because the body was not handled according to traditional Navajo
religious beliefs, a count alleging interference with plaintiffs' free exercise of religion was
dismissed since the state had given no consent to be sued and there was no express
waiver for the state medical examiner under the Tort Claims Act. Begay v. State, 104
N.M. 483, 723 P.2d 252 (Ct. App. 1985), rev'd, Smialek v. Begay, 104 N.M. 375, 721
P.2d 1306 (1986), cert. denied, 479 U.S. 1020, 107 S.Ct. 677, 93 L.Ed. 2d 727 (1986).

Taxation of fraternal benefit societies. — Fact that fraternal benefit societies meeting
certain qualifications were exempted from former 2% privilege tax did not render the tax
invalid as contravening the guarantees in respect to religious worship where members
of any religious faith or order could organize an exempt society. Sovereign Camp,
W.O.W. v. Casados, 21 F. Supp. 989 (D.N.M. 1938), aff'd, 305 U.S. 558, 59 S. Ct. 79,
83 L. Ed. 352 (1938).

Oaths by witnesses and jurors. — Defendant's contention that by requiring an oath by
witnesses and jurors, the state "openly fostered religion,” when made without any



showing that the defendant was affected thereby, was at best a species of harmless
error. State v. Deats, 82 N.M. 711, 487 P.2d 139 (Ct. App. 1971).

Church autonomy doctrine prevents civil legal entanglement between government
and religious establishments by prohibiting courts from trying to resolve disputes related
to ecclesiastical operations and protects free exercise of religion by limiting the
possibility of civil interference in the working of religious institutions. Celnik v.
Congregation B'Nai Israel, 2006-NMCA-039, 139 N.M. 252, 131 P.3d 102.

Church autonomy doctrine prohibits secular adjudication of certain claims
brought against religious organizations by their employees. — District court
properly dismissed suit for prima facie tort brought by a long-tenured rabbi against his
congregation after he was terminated because application of the intrusive balancing test
called for under the prima facie tort analysis would require the court to intervene into
how the congregation treats and selects its ecclesiastical leaders contrary to the
principles of the church autonomy doctrine. Celnik v. Congregation B'Nai Israel, 2006-
NMCA-039, 139 N.M. 252, 131 P.3d 102.

Church autonomy doctrine applies only if judicial resolution of claims would violate
the first amendment. The immunity afforded by the church autonomy doctrine is not
triggered simply by the subject matter of the complaint. Galetti v. Reeve, 2014-NMCA-
079.

Church autonomy doctrine did not prohibit secular adjudication of claims not
rooted in religious beliefs. — Where plaintiff was employed as a principal and teacher
at a religious school operated by the association; plaintiff sued the defendants for
wrongful termination, asserting claims against the association for breach of contract and
against the individual defendants for retaliatory discharge, violation of the New Mexico
Human Rights Act, intentional interference with contract, and defamation and for
damages, plaintiff claims were not barred by the church autonomy doctrine because
plaintiff's claims could be resolved without any religious entanglement. Galetti v. Reeve,
2014-NMCA-079.

School credit for bible study courses. — The legislature may not enact laws
permitting the public schools in New Mexico to grant credit to pupils for bible study or
other religious courses taught in a church Sunday school by nonaccredited ministers or
other Sunday school teachers. 1967 Op. Att'y Gen. No. 67-48.

Vouchers for private school education. — Tuition assistance in the form of vouchers
for private education may constitute a violation of the state establishment clause, if the
schools involved are primarily sectarian. 1999 Op. Att'y Gen. No. 99-01.

Nuns teaching in public schools. — This section and N.M. Const., art. Xll, § 9,
prevent there being anything in the law to prohibit the payment of Sisters who are
gualified and employed to teach in our public schools. 1939-40 Op. Att'y Gen. No. 39-
3101.



Employment of chaplains at state penal institutions. — There is nothing
unconstitutional in the employment of chaplains at a state penal institution for
counseling purposes. There would be nothing unconstitutional in the chaplains being
hired to render general counseling services to any inmate who should desire to avalil
himself of the same. 1957-58 Op. Att'y Gen. No. 57-103.

Law reviews. — For comment, "Compulsory School Attendance - Who Directs the
Education of a Child? State v. Edgington,” see 14 N.M. L. Rev. 453 (1984).

For annual survey of New Mexico property law, see 16 N.M. L. Rev. 59 (1986).

For article, "The Free Exercise Rights of Native Americans and the Prospects for a
Conservative Jurisprudence Protecting the Rights of Minorities," see 23 N.M. L. Rev.
187 (1993).

For note, "Constitutional Law - New Mexico Federal Court Rejects Government's
Attempt to Determine Membership Eligibility in a Religion: United States v. Boyll," see
23 N.M. L. Rev. 211 (1993).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16A Am. Jur. 2d Constitutional Law 88
409, 464 to 495.

Releasing public school students from attendance for purpose of receiving religious
instruction, 2 A.L.R.2d 1371.

Deed discriminating or imposing restrictions against persons on account of religion, 3
A.L.R.2d 466.

Restrictive covenants, conditions or agreements in respect of real property
discriminating against persons on account of race, color or religion, 3 A.L.R.2d 466.

Compulsory education law: religious beliefs of parents as defense to prosecution for
failure to comply with, 3 A.L.R.2d 1401.

Loud speakers: public regulation and prohibition of broadcasts in streets and other
public places as infringement of religious freedom, 10 A.L.R.2d 627.

Chemical treatment of public water supply, statute, ordinance or other measure
involving, as interference with religious freedom, 43 A.L.R.2d 453.

Wearing of religious garb by public school teachers, 60 A.L.R.2d 300.
Zoning regulations as affecting churches, 74 A.L.R.2d 377, 62 A.L.R.3d 197.

Use of public school premises for religious purposes during nonschool time, 79
A.L.R.2d 1148.



Public payment of tuition, scholarship or the like, to sectarian school, 81 A.L.R.2d 1309.

Constitutionality of furnishing free textbooks to sectarian school or student therein, 93
A.L.R.2d 986.

Jury service, religious belief as ground for exemption or excuse from, 2 A.L.R.3d 1392.

Compulsory medical care for adult, power of courts or other public agencies, in the
absence of statutory authority, to order, 9 A.L.R.3d 1391.

Prisoners, provision of religious facilities for, 12 A.L.R.3d 1276.

Drugs: free exercise of religion as defense to prosecution for narcotic or psychedelic
drug offense, 35 A.L.R.3d 939.

Public property: erection, maintenance or display of religious structures or symbols on
as violation of religious freedom, 36 A.L.R.3d 1256.

Adoption: religion as factor in adoption proceedings, 48 A.L.R.3d 383.

What constitutes "church,” "religious use" or the like within zoning ordinance, 62
A.L.R.3d 197.

Validity, under establishment of religion clause of federal or state constitution, of making
day of religious observance a legal holiday, 90 A.L.R.3d 728.

Regulation of astrology, clairvoyancy, fortune-telling, and the like, 91 A.L.R.3d 766.

Power of court or other public agency to order medical treatment for child over parental
objections not based on religious grounds, 97 A.L.R.3d 421.

Validity, under federal and state establishment of religion provisions, of prohibition of
sale of intoxicating liquors on specific religious holidays, 27 A.L.R.4th 1155.

Judicial review of termination of pastor's employment by local church or temple, 31
A.L.R.4th 851.

Validity, under state constitutions, of private shopping center's prohibition or regulation
of political, social, or religious expression or activity, 38 A.L.R.4th 1219.

Liability of religious association for damages for intentionally tortious conduct in
recruitment, indoctrination, or related activity, 40 A.L.R.4th 1062.

Validity of local or state denial of public school courses or activities to private or
parochial school students, 43 A.L.R.4th 776.



Invasion of privacy by a clergyman, church, or religious group, 67 A.L.R.4th 1086.
Cause of action for clergy malpractice, 75 A.L.R.4th 750.
Liability of church or religious society for sexual misconduct of clergy, 5 A.L.R.5th 530.

Power of court or other public agency to order medical treatment over parental religious
objections for child whose life is not immediately endangered, 21 A.L.R.5th 248.

Free exercise of religion as applied to individual's objection to obtaining or disclosing
social security number, 93 A.L.R.5th 1.

First Amendment challenges to the display of religious symbols on public property, 107
A.L.R.5th 1.

Effect of First Amendment on jurisdiction of National Labor Relations Board over labor
disputes involving employer operated by religious entity, 63 A.L.R. Fed. 831.

Validity, construction, and application of provisions of § 702 of Civil Rights Act of 1964
(42 USCS § 2000e-1) exempting activities of religious organizations from operation of
Title VII Equal Employment Opportunity provisions, 67 A.L.R. Fed. 874.

Constitutionality of teaching or suppressing teaching of Biblical creationism or Darwinian
evolution theory in public schools, 102 A.L.R. Fed. 537.

Constitutionality of teaching or otherwise promoting secular humanism in public schools,
103 A.L.R. Fed. 538.

Constitutionality of regulation or policy governing prayer, meditation, or "moment of
silence" in public schools, 110 A.L.R. Fed. 211.

Bible distribution or use in public schools - modern cases, 111 A.L.R. Fed. 121.

What constitutes "hybrid rights" claim under Employment Div., Dep't of Human
Resources v. Smith, 494 U.S. 872, 110 S. Ct. 1595, 108 L. Ed. 2d 876, 163 A.L.R. Fed.
493.

16A C.J.S. Constitutional Law 88§ 513 to 538.

Sec. 12. [Trial by jury; less than unanimous verdicts in civil cases.]

The right of trial by jury as it has heretofore existed shall be secured to all and
remain inviolate. In all cases triable in courts inferior to the district court the jury may
consist of six. The legislature may provide that verdicts in civil cases may be rendered
by less than a unanimous vote of the jury.



ANNOTATIONS
Cross references. — For right to impartial jury, see N.M. Const., art. Il, § 14.
For provisions relating to grand jury, see N.M. Const., art. Il, § 14.
For number of jurors in cases in probate court, see N.M. Const., art. VI, § 23.
See Kearny Bill of Rights, cl. 5 in Pamphlet 3.
For right to jury in metropolitan courts, see 34-8A-5 NMSA 1978.

For statutory provisions relating to drawing and empaneling juries, see 38-5-1 NMSA
1978 et seq.

For right to jury in probate court, see 45-1-306 NMSA 1978.
For jury trial in civil cases in district court, see Rule 1-038 NMRA.
For jury trial in criminal cases in district court, see Rule 5-605 NMRA.
For jury trial in civil cases in magistrate court, see Rule 2-602 NMRA.
For jury trial in criminal cases in magistrate court, see Rule 6-602 NMRA.
For jury trial in civil cases in metropolitan court, see Rule 3-602 NMRA.
For jury trial in criminal cases in metropolitan court, see Rule 7-602 NMRA.
Comparable provisions. — Idaho Const., art. |, § 7.
lowa Const., art. |, 8 9.
Montana Const., art. Il, § 26.
Utah Const., art. I, 8 10.
Wyoming Const., art. I, 8 9.
l. GENERAL CONSIDERATION.
Cap on medical malpractice damages does not violate the right to trial by jury. —
The cap on medical malpractice damages in 41-5-6 NMSA 1978 does not violate the

right to trial by jury under Article Il, Section 12 of the constitution of New Mexico.
Salopek v. Friedman, 2013-NMCA-087.



Right to jury trial not denied. — Where defendant was tried without a jury in municipal
court for DWI, third offense in violation of a municipal ordinance which provided that the
maximum penalty for the charge was one hundred seventy-nine days imprisonment, the
ordinance did not unconstitutionally limit defendant’s right to a jury. City of Rio Rancho
v. Mazzei, 2010-NMCA-054, 148 N.M. 553, 239 P.3d 149, cert. denied, 2010-NMCERT-
005, 148 N.M. 575, 240 P.3d 1049.

A defendant has aright to a jury determination of the facts that would support
enhancement of his sentence. State v. King, 2007-NMCA-130, 142 N.M. 699, 168 P.3d
1123, cert. quashed, 2007-NMCERT-011, 143 N.M. 157, 173 P.3d 764.

Presence of interpreter during jury deliberations. — Once an interpreter for non-
English speaking jurors has been given the mandatory interpreters’ oath to interpret
testimony correctly, the interpreter is authorized to be in the jury room during jury
deliberations to assist non-English speaking jurors and no presumption of prejudice
arises. State v. Pacheco, 2007-NMSC-009, 141 N.M. 340, 155 P.3d 745, rev'g 2006-
NMCA-002, 138 N.M. 737, 126 P.3d 553 (Ct. App. 2005).

Where interpreter was present while jury deliberated defendant's guilt or
innocence without the benefit of an oath or instruction to ensure that the interpreter
neither participate in or interfere with the jury's deliberations, there is a presumption of
prejudice. State v. Pacheco, 2006-NMCA-002, 138 N.M. 737, 126 P.3d 553, rev'd,
2007-NMSC-009, 141 N.M. 340, 155 P.3d 745.

Interpreter's oath insufficient. — Where the trial court only required an interpreter to
take an oath to faithfully and impartially translate the witness's testimony, this oath was
insufficient to safeguard against interference, or the appearance of interference, with the
jury's deliberations. State v. Pacheco, 2006-NMCA-002, 138 N.M. 737, 126 P.3d 553,
rev'd, 2007-NMSC-009, 141 N.M. 340, 155 P.3d 745.

Juror's inability to understand English. — It is a violation of this section and art. Il, 8§
14, to allow one unqualified juror to serve in a criminal cause for the reason that any
verdict rendered in such a situation would be less than unanimous; and a juror who
does not possess a working knowledge of English is unable to serve, in the absence of
an interpreter, because he cannot possibly understand the issues or evaluate the
evidence to arrive at an independent judgment as to the guilt or innocence of the
accused. When the court learns in the midst of the jury's deliberations that one juror
does not understand English very well, it should conduct a summary hearing to
determine for itself the ability of the juror in question to understand English. State v.
Gallegos, 88 N.M. 487, 542 P.2d 832 (Ct. App.), cert. denied, 89 N.M. 6, 546 P.2d 71
(1975).

A case was remanded for the trial court to certify the record as to the details of any
communications between the court and jury as to a jury member not understanding
English, and to conduct an evidentiary hearing into whether the state could overcome a
presumption of prejudice from the defendant's absence during these communications,



and to determine whether the defendant was accorded his right to a jury of 12.
Irrespective of the proper preservation of error by the defendant, it was the duty of the
trial court to make a record and rule upon any possible miscarriage of justice that could
have constituted fundamental error. State v. Escamilla, 107 N.M. 510, 760 P.2d 1276
(1988).

This section and art. Il, 8 14 compared. — The difference in the purposes of this
section and art. I, § 14 is that this section guarantees a trial by jury and 8 14 provides,
among other things, that the trial shall be by an "impartial” jury. State v. Sweat, 78 N.M.
512, 433 P.2d 229 (Ct. App. 1967).

This section guarantees a trial by jury and art. I, § 14 provides, among other things, that
the trial shall be by an "impartial” jury. By impartial jury is meant a jury where each and
every one of the 12 members constituting the jury is totally free from any partiality
whatsoever. "Impartial” is defined in Webster's New International Dictionary (2nd Ed.),
as "not partial; not favoring one more than another; treating all alike; unbiased;
equitable; fair; just." Accordingly, the jury which one charged with crime is guaranteed is
one that does not favor one side more than another, treats all alike, is unbiased,
equitable, fair and just. If any juror does not have these qualities, the jury upon which he
serves is thereby deprived of its quality of impartiality. State v. Pace, 80 N.M. 364, 456
P.2d 197 (1969).

Members of jury panel array under 21 years of age. — In a burglary trial, where the
jury panel array may have included three jurors under the age of 21, but the members of
the petit jury, none of whom were under 21, were selected and qualified according to
statute, and defendant did not show that he suffered any prejudice, his motion to quash
for lack of a fair and impartial jury was without merit. State v. Chavez, 86 N.M. 625, 526
P.2d 219 (Ct. App. 1974).

Procedure to be followed in securing right to jury. — The right to trial by jury as
guaranteed by the constitution is to be distinguished from the procedure to be followed
in securing the right. Reasonable regulatory provisions, although different in form and
substance from those in effect at the adoption of the constitution, do not abridge, limit or
modify the right which is to remain inviolate. Carlile v. Continental Oil Co., 81 N.M. 484,
468 P.2d 885 (Ct. App. 1970).

The supreme court has power to regulate pleading, practice and procedure, and this
power may be applied to regulate the procedure to be followed in securing the right to a
jury trial, but it may not be used to prohibit entirely the right to jury trial which, under the
constitution, is to remain inviolate. State v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct.
App. 1975).

Rule 38(d), N.M.R. Civ. P. (see now Rule 1-038D NMRA), does not contravene this
section and is a reasonable procedural regulation. Carlile v. Continental Oil Co., 81
N.M. 484, 468 P.2d 885 (Ct. App. 1970).



A constitutional guaranty of the right of trial by jury does not preclude the adoption of
reasonable rules of court providing that a litigant shall not be entitled to a jury trial
unless he makes demand within the time and in the manner specified by the rule. Carlile
v. Continental Oil Co., 81 N.M. 484, 468 P.2d 885 (Ct. App. 1970).

Although right to trial by jury is guaranteed, one relying thereon must assert it in
appropriate form. Knabel v. Escudero, 32 N.M. 311, 255 P. 633 (1927).

Once jury trial ordered, court not to withdraw. — Under Rule 1-039B NMRA once
the parties consent to try an issue before a jury and the court orders a jury trial pursuant
to the stipulation, the trial court cannot withdraw the legal issues from the jury on the
ground that there are also equitable issues involved. Peay v. Ortega, 101 N.M. 564, 686
P.2d 254 (1984).

Shareholder's derivative suits. — If a shareholder's derivative suit raises legal claims
or issues as to which the corporation is entitled to a jury trial, those claims or issues
should be tried by a jury on demand. Scott v. Woods, 105 N.M. 177, 730 P.2d 480 (Ct.
App. 1986), cert. quashed, 105 N.M. 26, 727 P.2d 1341 (1986).

Excusing prospective juror. — It is within the trial court's discretion as to whether a
prospective juror should be excused, and the trial court's decision will not be disturbed
unless there is a manifest error or a clear abuse of discretion. State v. Cutnose, 87 N.M.
300, 532 P.2d 889 (Ct. App. 1975), overruled by State v. McCormack, 100 N.M. 657,
674 P.2d 1117 (1984).

Trial in federal courthouse. — Where the trial was before a jury of the county where
crime was committed, and was presided over by the judge of the district in which the
county is located, appellant was denied none of the rights guaranteed her by this
section and N.M. Const., art. I, § 14, notwithstanding the trial was in a federal
courthouse. Smith v. State, 79 N.M. 450, 444 P.2d 961 (1968).

Determination of competency to stand trial. — Where defendant moved for a jury
trial on the question of his competency, the trial court should have determined, after an
evidentiary hearing, whether there was reasonable doubt as to defendant's competency,
and if the trial court ruled there was reasonable doubt, the issue was for the jury to
decide. State v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975).

In that class of cases where the right to a trial by jury existed prior to the constitution, it
cannot be denied by the legislature. To the extent that 31-9-1 NMSA 1978 eliminates
the right to a jury determination on the question of mental capacity to stand trial, it
violates this section and is void. State v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App.
1975).

Rule 35(b) (see now Rule 5-602 B NMRA) does more than regulate the procedure for
securing a jury trial; and to the extent that it eliminates the right to a jury determination



on the question of mental capacity to stand trial, it violates this section and is void. State
v. Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975).

Right of juvenile to jury trial. — At the time of the adoption of the state constitution, a
juvenile could not have been imprisoned without a trial by jury. This being true, no
change in terminology or procedure may be invoked whereby incarceration could be
accomplished in a manner which involved denial of the right to jury trial. Peyton v. Nord,
78 N.M. 717, 437 P.2d 716 (1968).

Prior to the adoption of the state's first juvenile law in 1917, a minor charged with having
committed a criminal offense was handled no differently than an adult. Under the
provisions of this section, which reads in part, "the right of trial by jury as it has
heretofore existed shall be secured to all and remain inviolate," he would have been
entitled to have his guilt determined by a jury before he could have been imprisoned.
Peyton v. Nord, 78 N.M. 717, 437 P.2d 716 (1968).

This section does not entitle a delinquent child to a jury trial in all instances. State v.
Doe, 90 N.M. 776, 568 P.2d 612 (Ct. App. 1977).

The fact that the jury chooses not to believe defendant does not amount to a denial
of a jury trial. State v. Crouch, 77 N.M. 657, 427 P.2d 19 (1967).

Directed verdicts. — The all important consideration in determining whether to direct a
verdict in a civil action is that a party has the constitutional right to have controverted
guestions of fact settled by the jury. Sanchez v. Gomez, 57 N.M. 383, 259 P.2d 346
(1953).

Where the evidence is controverted, even though, to the presiding judge, the possibility
of a recovery by the plaintiff may appear remote and even though the court may be
motivated in its action in directing the verdict by a sincere desire to spare the plaintiff
from the further and additional expense which more prolonged proceedings may entalil,
the party aggrieved may not in such manner be deprived of a jury determination.
Sanchez v. Gomez, 57 N.M. 383, 259 P.2d 346 (1953).

Order compelling arbitration was not unconstitutional on the ground that it deprived
defendants of their right to a jury trial without a knowing or intentional waiver. The order
was final, and defendants were required to file an appeal to pressure their right to a jury
trial. Lyman v. Kern, 2000-NMCA-013, 128 N.M. 582, 995 P.2d 504, cert. denied, 128
N.M. 688, 997 P.2d 820 (2000).

Compulsory arbitration is constitutional. — The procedures used in judicial tribunals
need not be used in compulsory arbitration, so long as the arbitration procedures are
sufficient to guarantee a fair proceeding. Therefore, the provisions of 22-10-17.1 NMSA
1978 (recompiled as 22-10A-28 NMSA 1978) mandating compulsory arbitration of the
grievances of discharged school employees do not violate an employee's right of
access to the courts, or right to jury trial; nor do these provisions unconstitutionally



delegate power to a nonjudicial tribunal. Board of Educ. v. Harrell, 118 N.M. 470, 882
P.2d 511 (1994).

Quiet title action. — In suit to quiet title, where complaint alleges that defendants are in
possession of land in question, are cultivating it and have fenced it, and answer sets up
title, possession and right to possession in defendants, defendants have a constitutional
right to trial by jury, and court is without jurisdiction to try case as a suit in equity.
Pankey v. Ortiz, 26 N.M. 575, 195 P. 906, 30 A.L.R. 92 (1921).

One charged with a misdemeanor not of the class triable to a justice of the peace
is entitled to a jury trial. State v. Jackson, 78 N.M. 29, 427 P.2d 46 (Ct. App. 1967).

Selling liquor without a license. — At the time of the adoption of the constitution and
immediately prior thereto, a person charged with selling alcoholic liquor without a
license had the right to a trial by jury. State v. Jackson, 78 N.M. 29, 427 P.2d 46 (Ct.
App. 1967).

Change of venue. — "Right to trial by jury" is in no respect impaired by statute
authorizing change of venue, upon state's application, when fair trial cannot be had in
county of original venue. State v. Holloway, 19 N.M. 528, 146 P. 1066 (1914).

Trial by jury. — Insureds' claim that a state's imposition of a mandatory arbitration
clause in all title insurance policies was a violation of their state constitutional and
seventh amendment right to a trial by jury was upheld. Lisanti v. Alamo Title Ins. of Tex.,
2001-NMCA-100, 131 N.M. 334, 35 P.3d 989, aff'd in part, rev'd in part, 2002-NMSC-
032, 132 N.M. 750, 55 P.3d 962 (2002).

Il. WAIVER OF JURY.

Waiver of right to jury. — Accused in felony case may waive right to trial by jury. State
v. Hernandez, 46 N.M. 134, 123 P.2d 387 (1942).

Although person accused of felony may consent to trial without jury, case may not be
tried without jury over state's objection. State ex rel. Gutierrez v. First Judicial Dist.
Court, 52 N.M. 28, 191 P.2d 334 (1948).

The right to a jury trial is a privilege which may be waived, and if a right to jury trial
existed in a case where appellant was charged with giving alcoholic beverages to
minors, appellant, by proceeding without demand or objection to trial before the court
without a jury, waived the privilege granted by the constitution. State v. Marrujo, 79 N.M.
363, 443 P.2d 856 (1968).

In order to effect waiver of a jury in felony cases, the consent of government counsel
and the sanction of the court must be had, in addition to the express and intelligent
consent of the defendant. State v. Marrujo, 79 N.M. 363, 443 P.2d 856 (1968).



By pleading guilty the defendant admits the acts well pleaded in the charge, waives all
defenses other than that the indictment or information charges no offense, and waives
the right to trial and the incidents thereof, and the constitutional guarantees with respect
to the conduct of criminal prosecutions, including right to jury trial, right to counsel
subsequent to guilty plea and right to remain silent. State v. Daniels, 78 N.M. 768, 438
P.2d 512 (1968).

The safeguards required for waiver of a jury in felony cases has never been extended to
misdemeanors. State v. Marrujo, 79 N.M. 363, 443 P.2d 856 (1968).

A defendant charged with a petty offense or a misdemeanor, represented by counsel,
who proceeds without objection to trial before the court without a jury, thereby waives
the privilege of a jury trial if one is granted in the particular petty offense by the
constitution. State v. Marrujo, 79 N.M. 363, 443 P.2d 856 (1968).

The jury may be waived but, insofar as a juvenile is concerned, this should be permitted
only when advised by counsel and it is amply clear that an understanding and intelligent
decision has been made. If a juvenile, after considering all the advantages and
disadvantages attendant thereon, and having been advised by counsel, waives a trial by
jury, then the benefits generally felt to attach through trial to the court would be his.
Peyton v. Nord, 78 N.M. 717, 437 P.2d 716 (1968).

Remand was required for an evidentiary hearing concerning whether defendant
voluntarily, knowingly, and intelligently waived his right to a jury trial at the time of denial
of his counsel's request for a continuance because of illness. State v. Aragon, 1997-
NMCA-087, 123 N.M. 803, 945 P.2d 1021, cert. denied, 123 N.M. 626, 944 P.2d 274
(1997).

Trial court's conclusion that defendant waived his right to a jury trial was supported by
defendant's testimony that he understood his decision to proceed at a bench trial, that
he made the decision after discussing his options with counsel, that he understood the
choice before him, that he suffered no mental defect which would render his decision
suspect, and that his counsel did not apply pressure or otherwise induce him into
waiving his right. State v. Aragon, 1999-NMCA-060, 127 N.M. 393, 981 P.2d 1211, cert.
denied, 127 N.M. 389, 981 P.2d 1207 (1999).

Child's right to waive jury trial. — A child may waive his or her right to a jury trial
without the state's concurrence. In re Christopher K., 1999-NMCA-157, 128 N.M. 406,
993 P.2d 120.

Sentence enhancement. — Where the defendant was not informed of acts that would
constitute sufficient evidence of aggravating circumstances when he entered into a plea
agreement, the defendant’s waiver of his right to a jury trial in the plea agreement was
not a voluntary and intelligent waiver of his right to a jury trial on the sentence
enhancement factors. State v. King, 2007-NMCA-130, 142 N.M. 699, 168 P.3d 1123,
cert. quashed, 2007-NMCERT-011, 143 N.M. 157, 173 P.3d 764.



In suit to deprive one of the possession of real estate, this section of the constitution
grants a right to a jury trial to the one in possession. This right, however, can be waived
by the defendant in possession affirmatively seeking to quiet title in himself. Griego v.
Roybal, 79 N.M. 273, 442 P.2d 585 (1968).

1. CASES NOT TRIABLE BY JURY.

Eminent domain proceedings. — It was the purpose of the constitution framers to
retain the right to trial by jury as it heretofore existed in the territory of New Mexico
except in "special proceedings" unless express provision for jury trial was included
therein. Eminent domain proceedings are "special proceedings." El Paso Elec. v. Real
Estate Mart, Inc., 98 N.M. 490, 650 P.2d 12 (Ct. App. 1982), cert. denied, 98 N.M. 478,
649 P.2d 1391 (1982).

Criminal contempt is not triable by jury. State v. Magee Publishing Co., 29 N.M. 455,
224 P. 1028, 38 A.L.R. 142 (1924), overruled in part, State v. Morris, 75 N.M. 475, 406
P.2d 349 (1965).

So long as the fine for criminal contempt which is, or may be, imposed is not more than
$1,000, there is no federal constitutional right to jury trial as the crime is a petty offense.
Seven Rivers Farm, Inc. v. Reynolds, 84 N.M. 789, 508 P.2d 1276 (1973).

Action by dissenting shareholder. — There is no statutory or constitutional right to a
jury in a proceeding brought by a dissenting shareholder based on the right to an
appraisal of the value of a dissenting shareholder's stock for stock valuation created by
the legislature. Smith v. First Alamogordo Bancorp., Inc., 114 N.M. 340, 838 P.2d 494
(Ct. App. 1992), cert. denied, 114 N.M. 314, 838 P.2d 468 (1992).

No right to jury trial in paternity proceedings. — In a paternity proceeding the
putative father is not entitled to a jury trial because such right did not exist at common
law or by statute at the time the New Mexico constitution was adopted. State ex rel.
Human Servs. Dep't v. Aguirre, 110 N.M. 528, 797 P.2d 317 (Ct. App. 1990).

No right to jury trial in parental-rights terminations. — There is no right to a trial by
jury in parental rights termination proceedings. State ex rel. Children, Youth & Families
Dep'tv. T.J., 1997-NMCA-021, 123 N.M. 99, 934 P.2d 293, cert. denied, 122 N.M. 808,
932 P.2d 498 (1997).

Violation of city ordinances. — Violation of ordinance prohibiting use of vile and
abusive language is a petty offense tried at common law summarily without a jury, and
may be prosecuted before a police judge without a jury. Guiterrez v. Gober, 43 N.M.
146, 87 P.2d 437 (1939).

Prior convictions. — Defendant is not entitled to have a jury find the facts of his prior
convictions beyond a reasonable doubt under this section. State v. Sandoval, 2004-



NMCA-046, 135 N.M. 420, 89 P.3d 92, cert. denied, 2004-NMCERT-004, 135 N.M. 562,
91 P.3d 603.

Forcible entry and detainer action. — No right to trial by jury exists in forcible entry
and detainer actions in absence of express statutory authority since action is a special
statutory proceeding, summary in character. Reece v. Montano, 48 N.M. 1, 144 P.2d
461 (1943), superseded by statute, State v. James, 76 N.M. 416, 415 P.2d 543 (1966).

Injunctive actions. — In suit to enjoin defendant from practicing medicine as a public
nuisance, he was not entitled to trial by jury. State ex rel. Marron v. Compere, 44 N.M.
414, 103 P.2d 273 (1940).

Mortgage foreclosure. — Parties in mortgage foreclosure suit cannot have jury trial
upon issue of indebtedness. Young v. Vail, 29 N.M. 324, 222 P. 912, 34 A.L.R. 980
(1924), overruled by Evans Financial Corp. v. Strasser, 99 N.M. 788, 664 P.2d 986
(1983).

Probate court appeals. — No party to a proceeding brought in probate court and
appealed or removed to district court under statute is entitled to jury trial as a matter of
right. In re Sheley's Estate, 35 N.M. 358, 298 P. 942 (1931).

Quiet title action. — Where in a quiet title action neither possession nor any other
issue at law is in anywise involved, and the action is essentially one in equity rather than
one in the nature of ejectment, or otherwise at law, jury trial is properly denied. Harlan v.
Sparks, 125 F.2d 502 (10th Cir. 1942).

Remittitur. — Remission by plaintiff of part of verdict at suggestion of trial court,
followed by judgment for sum remaining, does not deprive defendant of his
constitutional right to have question of damages tried by jury. Henderson v. Dreyfus, 26
N.M. 541, 191 P. 442 (1919).

Rescission. — Purchaser of real estate did not have the right to trial by jury on a claim
for equitable rescission under the federal Interstate Land Sales Full Disclosure Act or
under the state constitution. Las Campanas Ltd. Partnership v. Pribble, 1997-NMCA-
055, 123 N.M. 520, 943 P.2d 554.

Trial de novo. — There is no right to jury trial on appeal to district court from justice
court conviction of unlawful liquor sales. City of Clovis v. Dendy, 35 N.M. 347, 297 P.
141 (1931).

On appeal from justice of peace, trial de novo in district court does not of itself
contemplate that there be a jury trial, and district court is not bound by procedure and
rules of justice court. Reece v. Montano, 48 N.M. 1, 144 P.2d 461 (1943), superseded
by statute, State v. James, 76 N.M. 416, 415 P.2d 543 (1966).



Driving under influence of intoxicating liguor. — Where defendant was convicted by
a jury in magistrate court of aggravated DWI, first offense, which carried a maximum
sentence of incarceration of ninety days; defendant appealed to district court and filed a
demand for a jury trial; the district court denied defendant’s request for a jury trial; and
at a bench trial, the district court found defendant guilty of DWI, the district court did not
violate defendant’s right to a jury trial under the sixth amendment of the United States
Constitution or Article II, Section 12 of the New Mexico Constitution because the
maximum period of imprisonment was less than six months and defendant could not
overcome the presumption that the offense of DWI, first offense, was not a serious
offense for purposes of the sixth amendment right to a jury trial. State v. Cannon, 2014-
NMCA-058, cert. denied, 2014-NMCERT-006.

Denial of jury trial on charge of driving under the influence of intoxicating liquor as
prohibited by state law is not unconstitutional, since maximum penalty of 90 days in jall
and $200 fine was not so severe as to remove it from the petty offense class. Hamilton
v. Walker, 65 N.M. 470, 340 P.2d 407 (1959).

The fact that a conviction under a municipal ordinance for drunken driving automatically
sets in motion a proper exercise of the state police power has no connection with or
relevance to the appellant's right to a jury trial. City of Tucumcari v. Briscoe, 58 N.M.
721, 275 P.2d 958 (1954).

Mandatory revocation of the driving license of any person convicted under former
64-13-59, 1953 Comp. (similar to 66-5-29 NMSA 1978) for a period of one year does
not deny the right to trial by a jury in district court on appeal, in violation of this
constitutional section or N.M. Const., art. Il, 8§ 14. City of Tucumcari v. Briscoe, 58 N.M.
721, 275 P.2d 958 (1954).

Phrase "as it has heretofore existed" refers to the right to jury trial as it existed in the
territory of New Mexico immediately preceding adoption of the constitution. Bliss v.
Greenwood, 63 N.M. 156, 315 P.2d 223 (1957); Guiterrez v. Gober, 43 N.M. 146, 87
P.2d 437 (1939); Young v. Vail, 29 N.M. 324, 222 P. 912 (1924), 34 A.L.R. 980,
overruled by Evans Financial Corp. v. Strasser, 99 N.M. 788, 664 P.2d 986 (1983);
State v. Holloway, 19 N.M. 528, 146 P. 1066, 1915F L.R.A. 922 (1914).

It was the purpose of the constitution framers to retain the right of trial by jury, as it
theretofore existed in the territory of New Mexico, except in special proceedings, for
which express provision was made in the same instrument. Seward v. Denver &
R.G.R.R., 17 N.M. 557, 131 P. 980, 46 L.R.A. (n.s.) 242 (1913).

This section is to be applicable only to those cases to which this right was secure at the
time of the enactment of the constitution. State v. Sweat, 78 N.M. 512, 433 P.2d 229
(Ct. App. 1967).



The law applicable at the adoption of the constitution in reference to right to trial by jury
in prosecution by information was preserved by the language of the constitution. State
v. Jackson, 78 N.M. 29, 427 P.2d 46 (Ct. App. 1967).

This section does not grant any right of trial by jury, but merely continues that which
existed in the territory preceding adoption of the constitution. Guiterrez v. Gober, 43
N.M. 146, 87 P.2d 437 (1939).

The right to trial by jury which is guaranteed by the constitution refers to the right as it
had existed and was enforced in the territory of New Mexico at the time of the adoption
of the constitution and does not guarantee such right in all cases of alleged violations of
criminal statutes. Hamilton v. Walker, 65 N.M. 470, 340 P.2d 407 (1959).

The constitution continues the right to jury trial in that class of cases in which it existed
either at common law or by statute at the time of adoption of the constitution. State v.
Chavez, 88 N.M. 451, 541 P.2d 631 (Ct. App. 1975).

The constitution continues the right to jury trial in that class of cases in which it existed
either at common law or by statute at the time of the adoption of the constitution and in
that class of cases where the right to a trial by jury existed prior to the constitution, it
cannot be denied by the legislature. State ex rel. Bliss v. Greenwood, 63 N.M. 156, 315
P.2d 223 (1957).

Multiple crimes arising from single incident. — In determining the constitutional right
to jury trial of a defendant charged with more than one petty crime arising from a single
incident, a court should consider the objective measure of the combined, maximum
statutory penalties rather than the subjective measure of the actual penalty threatened
at the commencement of trial. State v. Sanchez, 109 N.M. 428, 786 P.2d 42 (1990).

Rule against cumulating possible sentences is overruled. — The holding of State v.
James, 76 N.M. 416, 415 P.2d 543 (1966) that potential sentences facing a defendant
should not be cumulated in determining whether the defendant was entitled to a jury
trial, but should be treated separately, is expressly overruled because the rationale
supporting the concept of objective measures is more in line with the constitutional
mandate for jury trials in cases in which the possible sentence exceeds six months,
whether for a single offense or for multiple offenses arising from the same incident or
transaction. State v. Sanchez, 109 N.M. 428, 786 P.2d 42 (1990).

Right to jury trial does not apply to juvenile amenability determinations. — A
determination of amenability to treatment or rehabilitation of a youthful offender
pursuant to Section 32A-2-20 NMSA 1978 is not within the scope of the rule of Apprendi
v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed.2d 435 (2000), and the sixth
amendment’s guarantee of a jury trial does not apply to amenability proceedings. State
v. Rudy B., 2010-NMSC-045, 149 N.M. 22, 243 P.3d 726, rev'g 2009-NMCA-104, 147
N.M. 45, 216 P.3d 810.



Those misdemeanors triable in district court do not provide for a trial by jury unless such
crime was of the type which enjoyed and permitted trial by jury at the time of the
adoption of this section. 1963-64 Op. Att'y Gen. No. 64-37.

Trial by jury in the various state courts is not guaranteed by the federal constitution.
United States Const., art. Ill and amend. VI concern defendants before federal courts
only. Nor is this right extended by U.S. Const. amend. XIV, which is limited to the
general requirement of due process, more particularly concerning the procedural and
substantive requirements of notice and an opportunity to be heard. Within this the states
may establish any system of criminal courts deemed desirable. The constitution of New
Mexico granted no new rights so far as the question of a right to a jury trial is
concerned. This section provides: "The right of trial by jury as it has heretofore existed
shall be secured to all and remain inviolate.” 1957-58 Op. Att'y Gen. No. 58-36.

This constitutional provision has been interpreted by the New Mexico supreme court to
continue the right to jury trial in that class of cases where the right to a trial by jury
existed prior to the constitution of New Mexico. 1963-64 Op. Att'y Gen. No. 64-37.

By this section, the right to trial by jury was guaranteed only to the extent that it existed
prior to the adoption of the constitution. 1957-58 Op. Att'y Gen. No. 58-36.

This section requires a unanimous verdict in a criminal case. 1972 Op. Att'y Gen. No.
72-31.

Waiver of jury trial in criminal case requires consent of the state. 1953-54 Op. Att'y Gen.
No. 53-5686.

No right of trial by jury exists in municipal court in "petty" or "minor" cases arising from
the violation of city ordinances. 1963-64 Op. Att'y Gen. No. 64-37.

The case of City of Tucumcari v. Briscoe, 58 N.M. 721, 275 P.2d 958 (1954),
specifically holds that the offense of driving while intoxicated is within the class
denominated "petty" and as such is triable without a jury if the violation is that of a
municipal ordinance. However, it should be pointed out that this case appears to be
limited to municipal ordinances and is not concerned with the acts of the state
legislature. 1957-58 Op. Att'y Gen. No. 58-38.

In a first offense case of driving while intoxicated, defendant is not entitled as a right to a
jury trial in the district court for the reason that such an offense is deemed a "petty"
offense in New Mexico pursuant to Gutierrez v. Gober, 43 N.M. 146, 87 P.2d 437 (1939)
and City of Tucumcari v. Briscoe, 58 N.M. 721, 275 P.2d 958 (1954). 1957-58 Op. Att'y
Gen. No. 58-36.

Driving while intoxicated violations of state statutes in district courts tested by the "petty"
or "grave" standard do not give rise to the right of trial by jury. 1957-58 Op. Att'y Gen.
No. 58-36.



In criminal cases over which a justice of the peace has jurisdiction, a defendant is
entitled to a jury trial by a six-man jury, if demand is timely made (opinion rendered
under former 36-12-3, 1953 Comp.). 1963-64 Op. Att'y Gen. No. 64-37.

Law reviews. — For comment, "Juries - New Trial - Discovery of Juror's Disqualification
or False Answer on Voir Dire as Ground for New Trial," see 7 Nat. Resources J. 415
(1967).

For article, "Survey of New Mexico Law, 1979-80: Criminal Law and Procedure," see 11
N.M. L. Rev. 85 (1981).

For article, "Separation of Powers and the Judicial Rule-Making Power in New Mexico:
The Need for Prudential Restraints," see 15 N.M. L. Rev. 407 (1985).

For annual survey of New Mexico Criminal Procedure, see 20 N.M. L. Rev. 285 (1990).
For note, "Civil Procedure and Constitutional Law: Changing New Mexico Remittitur
Procedure to Protect the Appropriate Balance of Power Between Judge and Jury -
Allsup's Convenience Stores, Inc. v. North River Insurance Co.," see 32 N.M. L. Rev.
277 (2002).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. Jur. 2d Jury 8 3 et seq.

Removal of public officer, right to jury trial in proceedings for, 3 A.L.R. 232, 8 A.L.R.
1476.

Seizure of property alleged to be illegally used, right to jury trial, 17 A.L.R. 568, 50
A.L.R.97.

Validity of statute allowing for separation of jury, 34 A.L.R. 1128, 79 A.L.R. 821, 21
A.L.R.2d 1088.

Right to consent to trial of criminal case before 12 jurors, 70 A.L.R. 279, 105 A.L.R.
1114.

Declaratory judgment action as infringement of right to jury trial, 87 A.L.R. 1209.
Right to jury trial in disbarment proceedings, 107 A.L.R. 692.

Appearance to demand jury trial as submission to jurisdiction, 111 A.L.R. 925.
Deficiency judgment, right to jury trial of issues as to, 112 A.L.R. 1492.

Right to jury trial in suit to remove cloud, quiet title or determine adverse claims, 117
ALR.9



Interlocutory ruling of one judge on right to jury trial as binding on another judge in same
case, 132 A.L.R. 68.

Right to jury trial as to fact essential to action or defense but not involving merits
thereof, 170 A.L.R. 383.

Right to jury trial in action under Fair Labor Standards Act, 174 A.L.R. 421.

Insanity: constitutional right to jury trial in proceeding for adjudication of incompetency
or insanity or for restoration, 33 A.L.R.2d 1145.

Mandamus or prohibition as remedy to enforce right to jury trial, 41 A.L.R.2d 780.
Arbitration statute as denial of jury trial, 55 A.L.R.2d 432.

Consolidated trial upon several indictments or informations against same accused, over
his objection, 59 A.L.R.2d 841.

Substitution of judge: right to jury trial as violated by substitution in criminal case, 83
A.L.R.2d 1032.

Indoctrination by court of persons summoned for jury service, 89 A.L.R.2d 197.

Rule or statute requiring opposing party's consent to withdrawal of demand for jury trial,
90 A.L.R.2d 1162.

Juvenile court delinquency proceedings, right to jury trial in, 100 A.L.R.2d 1241.
Eminent domain: how to obtain jury trial in eminent domain: waiver, 12 A.L.R.3d 7.

Intoxication: motor vehicles: right to trial by jury in criminal prosecution for driving while
intoxicated or similar offense, 16 A.L.R.3d 1373.

Right in equity suit to jury trial of counterclaim involving legal issue, 17 A.L.R.3d 1321.
Garnishment: issues in garnishment as triable to court or to jury, 19 A.L.R.3d 1393.
Statute reducing number of jurors as violative of right to trial by jury, 47 A.L.R.3d 895.
Former law enforcement officers as qualified jurors in criminal cases, 72 A.L.R.3d 958.
Right to jury trial on vacation of judgment, 75 A.L.R.3d 894.

Validity and efficacy of accused's waiver of unanimous verdict, 97 A.L.R.3d 1253.



Propriety of sentencing justice's consideration of defendant's failure or refusal to accept
plea bargain, 100 A.L.R.3d 834.

Waiver, after not guilty plea, of jury trial in felony case, 9 A.L.R.4th 695.

Validity of agreement, by stipulation or waiver in state civil case, to accept verdict by
number or proportion of jurors less than that constitutionally permitted, 15 A.L.R.4th
213.

Right to jury trial in stockholder's derivative action, 32 A.L.R.4th 1111.

Right of accused, in state criminal trial, to insist, over prosecutor's or court's objection,
on trial by court without jury, 37 A.L.R.4th 304.

Admissibility, at criminal prosecution, of expert testimony on reliability of eyewitness
testimony, 46 A.L.R.4th 1047.

Automobiles: validity and construction of legislation authorizing revocation or
suspension of operator's license for "habitual," "persistent,” or "frequent” violations of
traffic regulations, 48 A.L.R.4th 367.

Paternity proceedings: right to jury trial, 51 A.L.R.4th 565.

Right to jury trial in action for retaliatory discharge from employment, 52 A.L.R.4th 1141.
Right to jury trial in state court divorce proceedings, 56 A.L.R.4th 955.

Validity of law or rule requiring state court party who requests jury trial in civil case to
pay costs associated with jury, 68 A.L.R.4th 343.

Small claims: jury trial rights in, and on appeal from, small claims court proceeding, 70
A.L.R.4th 1119.

Validity, construction, and effect of statute limiting amount recoverable in dram shop
action, 78 A.L.R.4th 542.

Right to jury trial in action under state civil rights law, 12 A.L.R.5th 508.

Use of peremptory challenges to exclude ethnic and racial groups, other than Black
Americans, from criminal jury - post- Batson state cases, 20 A.L.R.5th 398.

Validity, construction, and application of state statutory provisions limiting amount of
recovery in medical malpractice claims, 26 A.L.R.5th 245.

Substitution of judge in state criminal trial, 45 A.L.R.5th 591.



Constitutional right to jury trial in cause of action under state unfair or deceptive trade
practices law, 54 A.L.R.5th 631.

Right to jury trial in child neglect, child abuse, or termination of parental rights
proceedings, 102 A.L.R.5th 227.

Complexity of civil action as affecting seventh amendment right to trial by jury, 54 A.L.R.
Fed. 733.

Right to jury trial on issue of damages in copyright infringement actions under 17
U.S.C.A. § 504, 163 A.L.R. Fed. 467.

Sec. 13. [Bail; excessive fines; cruel and unusual punishment.]

All persons shall, before conviction be bailable by sufficient sureties, except for
capital offenses when the proof is evident or the presumption great and in situations in
which bail is specifically prohibited by this section. Excessive bail shall not be required,
nor excessive fines imposed, nor cruel and unusual punishment inflicted.

Bail may be denied by the district court for a period of sixty days after the
incarceration of the defendant by an order entered within seven days after the
incarceration, in the following instances:

A. the defendant is accused of a felony and has previously been convicted of
two or more felonies, within the state, which felonies did not arise from the same
transaction or a common transaction with the case at bar;

B. the defendant is accused of a felony involving the use of a deadly weapon
and has a prior felony conviction, within the state. The period for incarceration without
bail may be extended by any period of time by which trial is delayed by a motion for a
continuance made by or on behalf of the defendant. An appeal from an order denying
bail shall be given preference over all other matters. (As amended November 4, 1980
and November 8, 1988.)

ANNOTATIONS
Cross references. — See Kearny Bill of Rights, cls. 9 and 10 in Pamphlet 3.
For provisions relating to bail generally, see 31-3-1 NMSA 1978 et seq.
For provisions relating to bail, see Rule 5-401 NMRA.

For provisions relating to bail in magistrate court, see Rule 6-401 NMRA.

For provisions relating to bail in metropolitan court, see Rule 7-401 NMRA.



For provisions relating to bail in municipal court, see Rule 8-401 NMRA.
Comparable provisions in district court. — Idaho Const., art. I, 8 6.
lowa Const., art. |, 8§ 12, 17.
Montana Const., art. Il, 8§ 21, 22.
Oregon Const., art. |, 88 14, 16.
Utah Const., art. I, 88 8, 9.
Wyoming Const., art. |, 8§ 14.
l. BAIL.

Constitutional right to bail. — All persons have a right to bail and although there is a
presumption that all persons are bailable pending trial, the right to bail is not absolute
under all circumstances; the trial court must give proper consideration to all of the
factors in determining conditions of release set forth in the rules of criminal procedure
and shall set the least restrictive of the bail options and release conditions that will
reasonably assure the appearance of the person as required and the safety of any other
person and the community. State v. Brown, 2014-NMSC-038.

Intent of section. — This provision is based upon the idea that a person accused of
crime shall be admitted to bail until adjudged guilty by the court of last resort to him.
However, this right is not absolute under all circumstances. Tijerina v. Baker, 78 N.M.
770, 438 P.2d 514 (1968).

Sentence to term. — Sentence of not less than 40 nor more than 90 years is not one of
"imprisonment for life" within meaning of bail statute. Welch v. McDonald, 36 N.M. 23, 7
P.2d 292 (1931).

Presumption that "proof is evident or presumption great". — The charge of a
capital offense raises a rebuttable presumption that the proof is evident and the
presumption great that the defendant so charged committed the capital offense, and
one so accused is not entitled to bail until that presumption is overcome. Tijerina v.
Baker, 78 N.M. 770, 438 P.2d 514 (1968).

In habeas corpus to be admitted to bail, if proof of capital crime is plain and presumption
great, the court will not weigh it as against other facts and circumstances apparently
contradictory. Ex parte Wright, 34 N.M. 422, 283 P. 53 (1929).

The supreme court weighs the evidence in habeas corpus proceedings only to
determine whether it would sustain a verdict of guilty. Proof of deliberation in killing must



be evident or the presumption great to warrant denial of bail to one charged with murder
in the first degree. Ex parte Simpson, 37 N.M. 453, 24 P.2d 291 (1933).

Sentence to imprisonment for life precludes bail pending appeal. Welch v.
McDonald, 36 N.M. 23, 7 P.2d 292 (1931).

The imposition of a cash-only bond is constitutional. State v. Gutierrez, 2006-NMCA-
090, 140 N.M. 157, 140 P.3d 1106, cert. denied, 2006-NMCERT-008, 140 N.M. 422,
143 P.3d 184.

Power to revoke bail. — Since the court had inherent power to revoke bail of a
defendant during trial and pending final disposition of the criminal case in order to
prevent interference with witnesses or the proper administration of justice, it also had
the right to do so before trial. Tijerina v. Baker, 78 N.M. 770, 438 P.2d 514 (1968).

The constitution gives to one accused of crime the right to personal liberty pending trial,
except under certain circumstances. The supreme court has said that a suspended
sentence gives a defendant his right of personal liberty and that due process requires a
notice and hearing before such suspension can be revoked. Therefore, due process
also requires notice and an opportunity to be heard before bond can be revoked and a
defendant remanded to custody. Tijerina v. Baker, 78 N.M. 770, 438 P.2d 514 (1968).

Due process right to hearing on revocation of bail. — Where the state alleged that
defendant violated the conditions of defendant’s pretrial release by harassing the victim
and by using drugs; the district court ordered defendant to submit to a urinalysis test;
the pretrial services employee who administered the test reported to the court that
defendant had tested positive for opiates; the district judge personally examined the test
strip and agreed with findings of the pretrial services employee; based on that evidence,
the district court found that defendant had violated the conditions of defendant’s release
and revoked bail and remanded defendant back into custody; the district court denied
defendant’s request for a full evidentiary hearing; defendant was denied any opportunity
to examine witnesses, to present any evidence in opposition to the state’s motion to
revoke bail; to show any mitigating circumstances that might continue defendant’s
release from custody, or to defend against the revocation of bail; and the district court
did not consider any alternatives to incarceration or whether additional conditions of
release would adequately protect the community, the state’s witnesses, and assure
defendant’s appearance at trial, defendant was denied defendant’s procedural due
process right to an adequate hearing prior to revocation of bail and remand into
custody. State v. Segura, 2014-NMCA-037.

Post-conviction relief. — Conclusory claims that defendant was held under excessive
bail are too vague to provide a basis for post-conviction relief. State v. Jacoby, 82 N.M.
447, 483 P.2d 502 (Ct. App. 1971).

Abuse of discretion by court in determining bail. — Where defendant is entitled to
bond pending final determination of his conviction, the determination of what bail is



proper to grant is particularly within the trial court's discretion but a demand for a
corporate surety with a predetermined exclusion of all other collateral as surety is an
abuse of discretion. State v. Lucero, 81 N.M. 578, 469 P.2d 727 (Ct. App. 1970).

An abuse of discretion occurs when the court exceeds the bounds of reason when
setting bond with all the circumstances before it being considered. State v. Cebada, 84
N.M. 306, 502 P.2d 409 (Ct. App. 1972).

Where trial court determined that defendant was bailable, and found no facts
indicating that defendant would likely commit new crimes, that defendant posed a
danger to anyone, or that defendant was unlikely to appear if released, and trial court
failed to give proper consideration to all of the factors in determining conditions of
release set forth in Rule 5-401 NMRA, and trial court failed to set the least restrictive of
the bail options and release conditions, it was an abuse of discretion to continue the
imposition of bond. State v. Brown, 2014-NMSC-038.

. CRUEL AND UNUSUAL PUNISHMENT.

Inadequate medical care. — Where plaintiff was an inmate of the state prison; plaintiff
was placed in leg restraints; and plaintiff brought excessive force and inadequate
medical care claims against the defendant who was the medical director of the prison,
plaintiff's allegation that tissue scarring resulted because of a delay in medical treatment
of approximately three and one-half hours, by itself, was insufficient to support a
constitutional claim of cruel and unusual punishment amounting to inadequate medical
care because plaintiff did not identify any substantial harm resulting from the delay in
treatment. Griffin v. Penn, 2009-NMCA-066, 146 N.M. 610, 213 P.3d 514.

Waiver of right to appeal conviction and sentence. — Where the defendant, who
was seventeen-years of age at the time of the murder, entered a guilty plea to murder in
the first degree with a firearm, the plea and disposition agreement contained no
agreements as to sentencing; the agreement stated that the maximum penalty for
murder in the first degree as a youthful offender is life imprisonment and that the
defendant expressly waived the right to appeal the conviction that results from the entry
of the plea agreement; and the district court sentenced the defendant to life
imprisonment, the defendant waived the defendant’s right to challenge the
constitutionality of the defendant’s sentence on appeal, including the right to raise a
cruel and unusual punishment claim. State v. Chavarria, 2009-NMSC-020, 146 N.M.
251, 208 P.3d 896.

Proportionality review of criminal sentence in a noncapital case to determine
whether an enhanced sentence under the habitual offender statute violates the
prohibition against cruel and unusual punishment is permissible, although reversal of a
sentence on such grounds should be exceedingly rare. State v. Rueda, 1999-NMCA-
033, 126 N.M. 738, 975 P.2d 351, cert. denied, 127 N.M. 391, 981 P.2d 1209 (1999).



Cruel and unusual punishment generally. — Defendant’s seven-and-one-half-year
sentence for four counts of violating the Remote Financial Services Unit Act and a fifth
count of theft of identity did not constitute cruel and unusual punishment. State v.
Castillo, 2011-NMCA-046, 149 N.M. 536, 252 P.3d 760, cert. denied, 2011-NMCERT-
004, 150 N.M. 648, 264 P.3d 1171.

Although habitual criminality is a status rather than an offense, where defendant was
not convicted of being an habitual criminal but of the commission of a criminal act, he
was appropriately punished for the commission of that crime by a substituted enhanced
sentence as prescribed by statute and his punishment was not cruel and unusual
punishment. State v. Gonzales, 84 N.M. 275, 502 P.2d 300 (Ct. App.), cert. denied, 84
N.M. 271, 502 P.2d 296 (1972).

Ordinarily the term "cruel and unusual punishment" implies something inhuman and
barbarous. State v. Peters, 78 N.M. 224, 430 P.2d 382 (1967).

The word "usual" does not appear to either enlarge or restrict the word "cruel," and
refers to the nature of the punishment under consideration rather than to the
infrequency of its imposition. State ex rel. Serna v. Hodges, 89 N.M. 351, 552 P.2d 787,
overruled by State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976).

The fixing of penalties is a legislative function and what constitutes an adequate
punishment is a matter for legislative judgment. The question of whether the
punishment for a given crime is too severe and disproportionate to the offense is for the
legislature to determine. McCutcheon v. Cox, 71 N.M. 274, 377 P.2d 683 (1962).

Some personal discomfort, occasioned by being jailed for a few hours awaiting
preliminary examination, does not constitute a denial of due process or equal protection,
nor can it be said to constitute cruel and unusual punishment. Christie v. Ninth Judicial
Dist., 78 N.M. 469, 432 P.2d 825 (1967).

Cruel and unusual punishment implies a limitation upon the form and character of the
punishment and is not a limitation upon the duration. State v. Matthews, 79 N.M. 767,
449 P.2d 783 (1969); State v. Peters, 78 N.M. 224, 430 P.2d 382 (1967).

Although excessively long sentences, as well as those that are inherently cruel, are
objectionable under this section and U.S. Const., amend. VIII, consecutive sentences of
life imprisonment for murder, life imprisonment for act of carnal knowledge, and not
more than 20 years imprisonment for kidnapping, were not excessive under facts of
case where defendant inflicted these crimes upon five-year-old child. State v. Padilla, 85
N.M. 140, 509 P.2d 1335 (1973).

Defendant's indeterminate sentence of not less than 10 nor more than 50 years was not
cruel and unusual punishment. State v. Deats, 83 N.M. 154, 489 P.2d 662 (Ct. App.
1971).



The objects and purposes of the Indeterminate Sentence Act, which form the basis for
fixing the maximum penalty of life imprisonment, in the court's opinion, clearly preclude
a determination that cruel and unusual punishment results from the sentence.
Washington v. Rodriguez, 82 N.M. 428, 483 P.2d 309 (Ct. App. 1971).

Defendant's argument that the application of 30-22-9 NMSA 1978 to escapees from the
prison honor farm constituted cruel and unusual punishment because of the difference
in facilities at the farm compared with the state penitentiary was without merit, since the
prison honor farm was an integral part and parcel of the state penitentiary, and escape
therefrom was an escape from the state penitentiary. State v. Budau, 86 N.M. 21, 518
P.2d 1225 (Ct. App. 1973), cert. denied, 86 N.M. 5, 518 P.2d 1209 (1974).

Confinement for eight months in county jail, at which time defendant pleaded guilty and
for which time defendant has been given full credit against his properly imposed
sentence, does not constitute cruel and unusual punishment. State v. Gonzales, 80
N.M. 168, 452 P.2d 696 (Ct. App. 1969).

Detention of child awaiting residential treatment is not cruel or unusual. State v. Wacey
C., 2004-NMCA-029, 135 N.M. 186, 86 P.3d 611.

Sex offender registration. — Because the Albuquerque Sex Offender Registration and
Notification Act ordinance is a regulatory scheme that is not punitive in intent or effect,
the retroactive application of the ordinance does not violate the cruel and unusual
punishment clause. ACLU v. City of Albuquerque, 2006-NMCA-078, 139 N.M. 761, 137
P.3d 1215.

New Mexico's Capital Felony Sentencing Act is constitutional. State v. Cheadle,
101 N.M. 282, 681 P.2d 708 (1983), cert. denied, 466 U.S. 945, 104 S. Ct. 1930, 80 L.
Ed. 2d 475 (1984), overruled by State v. Belanger, 2009-NMSC-025, 146 N.M. 357, 210
P.3d 783.

Life sentence for guilty but mentally ill murderer. — Imposition of a life sentence
upon a murder defendant who was found guilty but mentally ill did not constitute cruel
and inhuman punishment. State v. Neely, 112 N.M. 702, 819 P.2d 249 (1991).

Cruel and unusual punishment provision inapplicable where defendant burned
with acid. — The court committed error in relying upon the cruel and unusual
punishment provision of this section to dismiss the information, where the defendant,
while in the county jail prior to trial, had been doused with some type of acid and
severely burned. State v. Smallwood, 94 N.M. 225, 608 P.2d 537 (Ct. App. 1980).

Habitual offender sentence of five-time shoplifting felon proper. — A sentence of
eight years' imprisonment, imposed under the habitual offender statute against a
defendant convicted for the fifth time on felony shoplifting charges, was not so
disproportionate as to require reversal as cruel and unusual punishment under the New
Mexico constitution, notwithstanding facts that three of the convictions were over 15



years old, and the latest charge was only $3 over the minimum threshold for felony
shoplifting. State v. Rueda, 1999-NMCA-033, 126 N.M. 738, 975 P.2d 351, cert. denied,
127 N.M. 391, 981 P.2d 1209 (1999).

Failure to provide medical care. — Although failure to provide needed medical care
may constitute punishment that is inherently cruel, a prisoner is not entitled to every
medical procedure of his or her private physician's choice. A sentence which does not
exhibit a deliberate indifference to a defendant's medical needs is not inherently cruel.
State v. Augustus, 97 N.M. 100, 637 P.2d 50 (Ct. App. 1981), cert. denied, 97 N.M. 621,
642 P.2d 607 (1981).

Incarceration of defendant with severe asthma was not cruel and unusual
punishment since the prison provided custodial treatment, including arrangements for
emergency medical care. State v. Arrington, 120 N.M. 54, 897 P.2d 241 (Ct. App.
1995), cert. denied, 119 N.M. 810, 896 P.2d 490 (1995).

Death penalty as cruel and unusual punishment. — The death penalty in and of
itself does not amount to cruel and unusual punishment within the prohibition of U.S.
Const., amend. VIII or this section, but former 40A-29-2, 1953 Comp., which did not
permit the exercise of controlled discretion, but mandated a death sentence upon the
conviction of a capital felony, was constitutionally defective. State v. Rondeau, 89 N.M.
408, 553 P.2d 688 (1976).

The death penalty is not cruel and unusual punishment per se within the prohibition of
the eighth and fourteenth amendments of United States constitution or this section.
State v. Garcia, 99 N.M. 771, 664 P.2d 969, cert. denied, 462 U.S. 1112, 103 S. Ct.
2464, 77 L. Ed. 2d 1341 (1983); State v. Clark, 1999-NMSC-035, 128 N.M. 119, 990
P.2d 793; State v. Jacobs, 2000-NMSC-026, 129 N.M. 448, 10 P.3d 127.

Issue of cruel and unusual punishment not raised. — Defendant's claim that he was
returned to New Mexico from Texas without extradition proceedings and without a
waiver of extradition and that in being so returned he suffered cruel and unjust
treatment is not a claim of cruelty in his punishment and does not raise an issue under
this section of the constitution or U.S. Const., amend. VIII. State v. Mosley, 79 N.M.
514, 445 P.2d 391 (Ct. App. 1968).

This section does not apply to fugitives held for rendition to a sister state. 1974
Op. Att'y Gen. No. 74-38.

Right of parolee to bail. — Looking at the basic purposes of bail, it is seen that the
reasons therefor do not apply where a conviction has been had and that conviction is
final. This, of course, is the situation of a parolee. There is no danger that an innocent
person may suffer punishment. Guilt has been established. 1957-58 Op. Att'y Gen. No.
57-33.



A parolee who is being held in jail for investigation of parole violation is not entitled to
make bond. 1957-58 Op. Att'y Gen. No. 57-33.

An out-of-state parolee who is under the parole board's supervision under the terms of
the interstate compact is not eligible to make bond when held in jail for investigation of
parole violation or after he has been arrested and placed in jail pending clearance with
the sending state. 1957-58 Op. Att'y Gen. No. 57-33.

Right of probationer to bail. — A probationer, arrested in a county other than the
county which granted him probation, has a right to be admitted to bail in the county in
which he is arrested. 1964 Op. Att'y Gen. No. 64-106.

After conviction, but pending a review of conviction, the right to bail depends upon
whether or not a statute creates that right. 1957-58 Op. Att'y Gen. No. 57-33 (rendered
prior to 1988 amendment, inserting "before conviction" in the first sentence).

Law reviews. — For comment, "Criminal Procedure - Preventive Detention in New
Mexico," see 4 N.M. L. Rev. 247 (1974).

For article, "Constitutionality of the New Mexico Capital Punishment Statute," see 11
N.M. L. Rev. 269 (1981).

For article, "The Constitutionality of Pretrial Detention Without Bail in New Mexico," see
12 N.M. L. Rev. 685 (1982).

For comment, "The Constitution Is Constitutional - A Reply to The Constitutionality of
Pretrial Detention Without Bail in New Mexico," see 13 N.M. L. Rev. 145 (1983).

For article, "Disability Advocacy and the Death Penalty: The Road from Penry to
Atkins", see 33 N.M. L. Rev. 173 (2003).

For article, "Adolescence, Mental Retardation, and the Death Penalty: The Siren Call of
Atkins v. Virginia," see 33 N.M. L. Rev. 183 (2003).

For article, "Atkins, Adolescence, and the Maturity Heuristic: Rationales for a
Categorical Exemption for Juveniles from Capital Punishment"”, see 33 N.M. L. Rev. 207
(2003).

For article, "Atkins v. Virginia: A Psychiatric Can of Worms," see 33 N.M. L. Rev. 255
(2003).

For article, "What Atkins Could Mean for People with Mental lliness”, see 33 N.M. L.
Rev. 293 (2003).

For article, "‘Life Is in Mirrors, Death Disappears": Giving Life to Atkins", see 33 N.M. L.
Rev. 315 (2003).



For article, "Straight Is the Gate: Capital Clemency in the United States from Gregg to
Atkins", see 33 N.M. L. Rev. 349 (2003).

For article, "Developing the Eight Amendment for Those 'Least Deserving' of
Punishment: Statutory Mandatory Minimums for Non-Capital Offenses Can be 'Cruel
and Unusual' When Imposed on Mentally Retarded Offenders”, see 34 N.M. L. Rev. 35
(2004).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Jur. 2d Bail and Recognizance
8§ 23t0 41, 63, 73 to 81; 21 Am. Jur. 2d Criminal Law 88 614, 615, 625 to 631.

Mandamus to compel judge or other officer to grant accused bail or to accept proffered
sureties, 23 A.L.R.2d 803.

Statutes relating to sexual psychopaths, 24 A.L.R.2d 350.

Bail jumping after conviction or failure to surrender or appear for sentencing, and the
like, as contempt, 34 A.L.R.2d 1100.

Court's power and duty, pending determination of habeas corpus proceeding on merits
to admit petitioner to bail, 56 A.L.R.2d 668.

Appealability of order relating to forfeiture of bail, 78 A.L.R.2d 1180.

Upon whom rests burden of proof, where bail is sought before judgment but after
indictment in capital case, as to whether proof is evident or the presumption great, 89
A.L.R.2d 355.

Right to apply cash bail to payment of fine, 42 A.L.R.5th 547.

Delay in taking before magistrate or denial of opportunity to give bail as supporting
action for false imprisonment, 98 A.L.R.2d 966, 3 A.L.R.4th 1057.

Insanity of accused as affecting right to bail in criminal case, 11 A.L.R.3d 1385.

Length of sentence as violation of constitutional provisions prohibiting cruel and unusual
punishment, 33 A.L.R.3d 335.

Prison conditions as amounting to cruel and unusual punishment, 51 A.L.R.3d 111.

Constitutional or statutory provisions regarding release on bail as applicable to children
subject to Juvenile Delinquency Act, 53 A.L.R.3d 848.

Sterilization of criminals or mental defectives as cruel and unusual punishment, 53
A.L.R.3d 960.



Capital punishment: effect of abolition of capital punishment on procedural rules
governing crimes punishable by death - post-Furman decisions, 71 A.L.R.3d 453.

Pretrial preventive detention by state court, 75 A.L.R.3d 956.

Sufficiency of access to legal research facilities afforded defendant confined in state
prison or local jail, 23 A.L.R.4th 590.

Automobiles: validity and construction of legislation authorizing revocation or
suspension of operator's license for "habitual,” "persistent,” or "frequent” violations of
traffic regulations, 48 A.L.R.4th 367.

State statutes making default on bail a separate criminal offense, 63 A.L.R.4th 1064.

Propriety of imposing capital punishment on mentally retarded individuals, 20 A.L.R.5th
177.

Propriety of applying cash bail to payment of fine, 42 A.L.R.5th 547.

Imposition of enhanced sentence under recidivist statute as cruel and unusual
punishment, 27 A.L.R. Fed. 110.

When does forfeiture of currency, bank account, or cash equivalent violate excessive
fines clause of Eight Amendment, 164 A.L.R. Fed. 591.

When does forfeiture of motor vehicle pursuant to federal statute violate excessive fines
clause of Eighth Amendment, 169 A.L.R. Fed. 615.

When does forfeiture of real property violate excessive fines clause of Eighth
Amendment - post-Austin cases, 168 A.L.R. Fed. 375.

Excessive fines clause of Eighth Amendment - supreme court cases, 172 A.L.R. Fed.
389.

8 C.J.S. Bail 8§88 14 t0 29, 66 to 72; 24 C.J.S. Criminal Law §8 1593 to 16009.

Sec. 14. [Indictment and information; grand juries; rights of
accused.] (1993)

No person shall be held to answer for a capital, felonious or infamous crime unless
on a presentment or indictment of a grand jury or information filed by a district attorney
or attorney general or their deputies, except in cases arising in the militia when in actual
service in time of war or public danger. No person shall be so held on information
without having had a preliminary examination before an examining magistrate, or having
waived such preliminary examination.



A grand jury shall be composed of such number, not less than twelve, as may be
prescribed by law. Citizens only, residing in the county for which a grand jury may be
convened and qualified as prescribed by law, may serve on a grand jury. Concurrence
necessary for the finding of an indictment by a grand jury shall be prescribed by law;
provided, such concurrence shall never be by less than a majority of those who
compose a grand jury, and, provided, at least eight must concur in finding an indictment
when a grand jury is composed of twelve in number. Until otherwise prescribed by law a
grand jury shall be composed of twelve in number of which eight must concur in finding
an indictment. A grand jury shall be convened upon order of a judge of a court
empowered to try and determine cases of capital, felonious or infamous crimes at such
times as to him shall be deemed necessary, or a grand jury shall be ordered to convene
by such judge upon the filing of a petition therefor signed by not less than the greater of
two hundred registered voters or two percent of the registered voters of the county, or a
grand jury may be convened in any additional manner as may be prescribed by law.

In all criminal prosecutions, the accused shall have the right to appear and defend
himself in person, and by counsel; to demand the nature and cause of the accusation;
to be confronted with the witnesses against him; to have the charge and testimony
interpreted to him in a language that he understands; to have compulsory process to
compel the attendance of necessary witnesses in his behalf, and a speedy public trial
by an impartial jury of the county or district in which the offense is alleged to have been
committed. (As amended November 4, 1924, effective January 1, 1925, November 4,
1980, and November 8, 1994.)

ANNOTATIONS
Cross references. — For right to jury trial, see N.M. Const., art. Il, § 12.
For right to bail, see N.M. Const., art. Il, § 13.

For prohibition against double jeopardy and self-incrimination, see N.M. Const., art. Il, 8
15.

For waiver of indictment, see N.M. Const., art. XX, 8§ 20.

For the Kearny Bill of Rights, see cl. 6 in Pamphlet 3.

For duties of examining magistrate, see 31-3-1 to 31-3-9 NMSA 1978.

For grand juries generally, see 31-6-1 to 31-6-13 NMSA 1978.

For indictments and informations generally, see Rules 5-201 and 5-204 NMRA.
Comparable provisions. — lowa Const., art. I, 88 10, 11.

Montana Const., art. I, § 24.



Utah Const., art. |, 88 12, 13.
Wyoming Const., art. |, 88 10, 13.

1924 amendment. — The amendment to this section was proposed by H.J.R. 14 (Laws
1923, p. 351) and was adopted by the people at the general election November 4, 1924,
by a vote of 28,420 for to 21,166 against. The amendment inserted "or information filed
by a district attorney or attorney general or their deputies” in the first sentence of the
first paragraph; added the second sentence of that paragraph; added the entire second
paragraph; and added a fourth paragraph, which has been omitted by the compiler as
executed, which read: "After the submission and approval by the electors of the state,
the provisions hereof shall take effect on January 1, 1925."

The 1980 amendment which was proposed by S.J.R. No. 10 (Laws 1979) and adopted
at the general election held on November 4, 1980, by a vote of 124,996 for and 108,056
against, substituted "the lesser of two hundred registered voters or five percent of the
registered voters" for "seventy-five resident taxpayers" in the last sentence of the
second paragraph.

The 1994 amendment, proposed by S.J.R. No. 5 (Laws 1993) and adopted at the
general election held on November 8, 1994, by a vote of 203,496 for and 192,549
against, substituted "greater of two hundred registered voters or two percent of the
registered voters" for "lesser of two hundred registered voters or five percent of the
registered voters" near the end of the second paragraph.

l. GENERAL CONSIDERATION.

Selection of a grand jury must be under the control of the district court. — Where,
after the orientation and swearing of the grand jurors, the district court transferred the
process of selecting and excusing jurors to the district attorney’s office without further
apparent involvement by the district court; the list of grand jurors used by the district
attorney’s office contained notations that suggested that someone in the district
attorney’s office excused several grand jurors; and the district court found that there
was no fraud or prejudice to defendant in the conduct of the grand jury proceeding and
denied defendant’s pretrial motion to quash the indictment, the district court should have
guashed the indictment irrespective of whether any actual fraud or prejudice was
established when the improper involvement of the district attorney in the excusal of
grand jurors was brought to the attention of the district court. De Leon v. Hartley, 2014-
NMSC-005.

Courts have inherent authority to insure that defendants are afforded their
constitutional rights in criminal proceedings. State v. Brown, 2004-NMCA-037, 135 N.M.
291, 87 P.3d 1073, rev'd, 2006-NMSC-023, 139 N.M. 466, 134 P.3d 753.

Review by writ of certiorari. — Where defendant alleged in his petition for a writ of
certiorari that the state violated his rights as provided under the fifth, sixth, and



fourteenth amendments to the United States constitution, and Article Il, Section 14 of
the New Mexico constitution, the state supreme court had jurisdiction to review
defendant’s case by writ of certiorari because it involved a significant question of law
under the constitution of New Mexico or the United States. State v. Urban, 2004-NMSC-
007, 135 N.M. 279, 87 P.3d 1061.

This section is self-executing and needs no further legislation to put it in force. State
v. Rogers, 31 N.M. 485, 247 P. 828 (1926).

The term "criminal prosecution” as used in the constitution means the criminal
"proceedings". Mascarenas v. State, 1969-NMSC-116, 80 N.M. 537, 458 P.2d 789
(1969), overruled by State v. Lopez, 2013-NMSC-047.

A criminal prosecution is commenced when a criminal complaint is filed with a
magistrate and a warrant issued thereon. Mascarenas v. State, 1969-NMSC-116, 80
N.M. 537, 458 P.2d 789 (1969), overruled by State v. Lopez, 2013-NMSC-047.

Guilty but mentally ill verdicts constitutional. — New Mexico statutory provisions
authorizing a verdict of guilty but mentally ill do not impinge upon a defendant's right to
a fair trial and do not violate the equal protection clauses of the United States and New
Mexico constitutions. State v. Neely, 112 N.M. 702, 819 P.2d 249 (1991).

Constitutional rights of juveniles. — When a juvenile is transferred to district court for
criminal proceedings, all of the rights and safeguards in such cases required by law and
the constitution of the United States and the constitution of New Mexico must be
accorded him. Williams v. Sanders, 80 N.M. 619, 459 P.2d 145 (1969).

Waiver of jury by juvenile. — The jury may be waived but, insofar as the juvenile is
concerned, this should be permitted only when advised by counsel and it is amply clear
that an understanding and intelligent decision has been made. If the juvenile, after
considering all the advantages and disadvantages attendant thereon, and having been
advised by counsel, waives a trial by jury, then the benefits generally felt to attach
through trial to the court would be his. Peyton v. Nord, 78 N.M. 717, 437 P.2d 716
(1968).

Rights waived by plea of guilty. — A voluntary plea of guilty waives the right to
preliminary hearing, right to counsel and the right to aid with defense, and defendant's
claim that he was denied the use of a telephone is not ground for relief, absent some
showing of prejudice. State v. Maimona, 80 N.M. 562, 458 P.2d 814 (Ct. App. 1969).

Prior procedural state court defects are waived by the voluntary entry of plea of guilty.
Baez v. Rodriguez, 381 F.2d 35 (10th Cir. 1967).

Impartial judge. — It seems very unlikely that the New Mexico constitution makers
displayed the solicitude for an impartial trial shown by this section, and at the same time
intended to curtail power of legislature to provide means in furtherance of such end, by



disqualification of judges believed by litigants to be partial. What would it avail accused
to have trial by impatrtial jury, if proceedings were presided over by biased judge? State
ex rel. Hannah v. Armijo, 38 N.M. 73, 28 P.2d 511 (1933).

Language that defendant understands. — Under this provision, defendant is entitled
to have testimony interpreted to him in a language which he understands. While such
right cannot be denied, it is incumbent upon defendant, in some appropriate manner, to
call attention of trial court to fact that he does not understand the language in which
testimony is given. State v. Cabodi, 18 N.M. 513, 138 P. 262 (1914).

Where instructions were translated into Spanish by court interpreter, who had to be
corrected several times, and defendant's attorney assisted in the translation without
making objection, defendant was not denied his constitutional rights. State v. Garcia, 43
N.M. 242, 89 P.2d 619 (1939).

Habeas corpus relief did not lie on claim that guilty plea was not intelligently made
where record showed that defendant answered both by himself and through an
interpreter to questions put by the judge to be sure that defendant knew what he was
doing when he pleaded guilty. Orosco v. Cox, 359 F.2d 764 (10th Cir. 1966).

The existence of a language barrier is a circumstance probing both the totality of
understanding premising the entry of plea and the adequacy of representation by
counsel. Orosco v. Cox, 359 F.2d 764 (10th Cir. 1966).

Mandatory revocation of driving license. — Mandatory revocation by state
authorities of the driving license of any person convicted under former 64-13-59, 1953
Comp. (similar to 66-5-29 NMSA 1978) for a period of one year does not deny the right
to trial by a jury in district court on appeal, in violation of this section or N.M. Const., art.
Il, 8 12. City of Tucumcari v. Briscoe, 58 N.M. 721, 275 P.2d 958 (1954).

Probation revocation proceeding. — The right of personal liberty is one of the highest
rights of citizenship and this right cannot be taken from a defendant in a probation
revocation proceeding without notice and an opportunity to be heard without invading
his constitutional rights. State v. Brusenhan, 78 N.M. 764, 438 P.2d 174 (Ct. App.
1968).

Cumulative irregularities. — Any conviction obtained in a proceeding in which the
cumulative impact of irregularities is so prejudicial to a defendant that he is deprived of
his fundamental right to a fair trial must be reversed. State v. Martin, 101 N.M. 595, 686
P.2d 937 (1984); State v. Wilson, 109 N.M. 541, 787 P.2d 821 (1990).

Capital, felonious or infamous crime. — Contempt of court is not a capital, felonious
or infamous crime. State v. Pothier, 104 N.M. 363, 721 P.2d 1294 (1986).

Writ of prohibition. — Where trial court is without jurisdiction to enter any judgment,
prohibition will issue as a matter of right, but an alternative writ of prohibition should be



discharged as having been improvidently issued where relator has been denied no
privilege or right to which he is entitled. State ex rel. Prince v. Coors, 52 N.M. 189, 194
P.2d 678 (1948).

Rights not violated by monitoring telephone calls. — The monitoring of the
defendant's phone calls from jail did not violate his attorney-client privilege, his privilege
against self-incrimination, protections against unreasonable searches and seizure, or
his right of privacy. State v. Coyazo, 1997-NMCA-029, 123 N.M. 200, 936 P.2d 882,
cert. denied, 123 N.M. 168, 936 P.2d 337 (1997).

Combination of factors invading rights. — Failure to grant a continuance to allow
defendant a reasonable time to prepare and present a defense, denial of his rights to
subpoena witnesses and to have medical records produced, and granting the state's
motion to suppress any evidence going to defendant's mental or physical condition,
invaded defendant's constitutional rights to due process and a fair trial. March v. State,
105 N.M. 453, 734 P.2d 231 (1987).

Right to a public trial. — Whether general public may be excluded from trial is
discretionary with trial court, and in determining whether discretion was abused the
appellate court starts with the view that the interest of a defendant in having ordinary
spectators present during trial is not an absolute right but must be balanced against
other interests which might justify excluding them. State v. Padilla, 91 N.M. 800, 581
P.2d 1295 (Ct. App. 1978).

Where disinterested persons were excluded from courtroom during rape victim's
testimony, whereupon she controlled her emotions while testifying, there was no denial
of a public trial, and the defendant's claim of actual prejudice, asserting that the
absence of spectators lent credibility to the victim's testimony, was no more than
speculation since the absence of spectators might just as well have lessened the impact
of the testimony. State v. Padilla, 91 N.M. 800, 581 P.2d 1295 (Ct. App. 1978).

Il INDICTMENT AND INFORMATION.

Suppression of favorable evidence. — Where defendant, who was a gang member,
shot and killed a member of another gang; the state called cooperating witnesses who
were former gang members; defendant subpoenaed the witnesses’ informant files to
determine whether any consideration had been given to the witnesses for their
cooperation as a basis for cross-examining the witnesses as to bias and motive to lie;
the state produced a redacted file of one witness, asserted that files did not exist on the
other witnesses, and that no witnesses were paid; at trial, it was discovered that one the
witnesses struck a deal with the state to be released from jail in exchange for the
witness’ testimony; the information was disclosed to defendant; and defendant failed to
establish that any evidence was suppressed, defendant’s due process rights were not
violated. State v. Turrietta, 2013-NMSC-036, aff'g 2011-NMCA-080, 150 N.M. 195, 258
P.3d 474.



Right to public trial was violated. — Where defendant, who was a gang member,
shot and killed a member of another gang; the state requested that the courtroom be
closed during the testimony of cooperating witnesses who were former gang members
because the state believed that gang members would pack the courtroom and
intimidate the witnesses so that they would not testify; the withesses testified that they
had experienced threats and violence prior to trial; the state never offered sufficient
proof that the threats and violence were directly related to defendant’s case or that a
link existed between the threats and violence and the witnesses’ ability or willingness to
testify; although the witnesses hamed gang members who had threatened or
intimidated them, the district court excluded more than thirty people from the courtroom,
including members of defendant’s family and friends, without knowing whether the
excluded people were gang affiliated; the district court did not consider all alternatives to
closure, such as increased security or the wait-and-see method; and the district court’s
justification for the closure, which was based on the danger to the witnesses and the
fact that a gang etching had been found outside the courtroom door, failed to mention
any specific threat or possibility of intimidation, defendant’s right to a public trial was
violated. State v. Turrietta, 2013-NMSC-036, rev’g 2011-NMCA-080, 150 N.M. 195, 258
P.3d 474.

Right to public trial was not violated. — Where defendant was involved in a gang-
related shooting in which the victim was killed; the state called as withesses four
confidential informants who were current or former gang members; two of the
informants had been threatened by members of defendant’s gang; two of the informants
had not been threatened; twice before trial, graffiti tagging had been found outside the
court room; the graffiti tagging had been done by a member of defendant’s gang who
had threatened one of the informants; the trial court partially closed the trial to the public
during the testimony of the two informants who had been threatened, but did not
exclude the immediate family members of defendant and the victim, attorneys, staff
members and the press; and the court room was open to the public during the testimony
of the informants who had not been threatened, defendant’s sixth amendment right to a
public trial was not violated. State v. Turrietta, 2011-NMCA-080, 150 N.M. 195, 258
P.3d 474, rev'd, 2013-NMSC-036.

Courtroom closure violated sixth amendment. — Where defendant was charged
with trafficking cocaine; the state called an undercover officer, who bought crack
cocaine from defendant, to testify; the district court excluded all members of the public
during the officer’s testimony to protect the officer and the officer's undercover identity;
the state did not provide any evidence regarding the identification of any persons whose
presence during the officer’s testimony may have imperiled ongoing investigations or
threatened the officer’s safety in those investigations; and the district court did not
consider pursuing alternatives to closure or issue findings as to any specific threats to
the officer’s identify, safety or the viability of the officer's undercover operations, or the
breath of reasonable alternatives to closure, the courtroom closure violated defendant’s
constitutional right to a public trial under the sixth amendment. State v. Hood, 2014-
NMCA-034.



Familial relationship between defendant and district attorney. — Where defendant
claimed that the district attorney was a third cousin of the defendant and that in Navajo
culture, defendant and the district attorney had a clan relationship that made the district
attorney culturally the grandfather of defendant, and the district attorney swore in an
affidavit that although the district attorney was one-half Navajo, the district attorney was
unaware of any clan relationship with defendant, that the district attorney had never had
personal or direct contact with defendant until after the prosecution of defendant’s case
had begun, and that the district attorney had only recently discovered that the district
attorney’s grandmother was the sister of defendant’s great-grandfather, the trial court
did not abuse its discretion in determining that the familial relationship between the
district attorney and defendant was insufficient to create a personal bias that warranted
disqualification. State v. Juan, 2010-NMSC-041, 148 N.M. 747, 242 P.3d 314.

Language that defendant understands. — The word "charge" used in clause "to have
the charge and testimony interpreted to him in a language that he understands" refers to
the indictment or information, and not to instructions. State v. Cabodi, 18 N.M. 513, 138
P. 262 (1914).

Length of charging period. — Where, as often occurs in child sexual abuse cases, the
indictment sets forth a lengthy charging period, the due process rights of the defendant
are implicated and the court must consider multiple factors to determine the
reasonableness of the state's efforts to narrow the time of the indictment and the
potential prejudice to the defendant of the time frame chosen by the state. State v.
Baldonado, 1998-NMCA-040, 124 N.M. 745, 955 P.2d 214.

Where indictment charged defendant with sexual abuse of a child, defendant was not
prejudiced or denied due process by state's failure to reduce charging period from 16
months to a more definite four months because defendant could not have raised a
viable alibi defense. State v. Ervin, 2002-NMCA-012, 131 N.M. 640, 41 P.3d 908, cert.
denied, 131 N.M. 619, 41 P.3d 345 (2002).

Alteration of charge from a misdemeanor to a felony. — Absent some clerical error,
where charges have been submitted by criminal information and where those charges
were not included in the bind-over order for trial in district court, the defendant has not
been afforded due process. State v. Rodriguez, 2009-NMCA-090, 146 N.M. 824, 215
P.3d 762, cert. denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358.

Where the criminal complaint charged defendant with a misdemeanor count of
possession of a controlled substance without a prescription; the magistrate judge bound
defendant over for trial on the misdemeanor charge; the criminal information filed by the
state in district court charged defendant with a felony count of possession of a
dangerous drug without a prescription; in district court, defendant waived arraignment
and entered a plea of not guilty to the felony count, defendant was deprived of due
process because defendant was subjected to criminal prosecution without probable
cause. State v. Rodriguez, 2009-NMCA-090, 146 N.M. 824, 215 P.3d 762, cert. denied,
2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358.



Effect of amendment of information. — Defendant is not injured where amendment to
information apprises him of facts he might have requested by bill of particulars. State v.
Shroyer, 49 N.M. 196, 160 P.2d 444 (1945).

Information must conform to the magistrate's bind-over order holding the accused
to answer. State v. McCrary, 97 N.M. 306, 639 P.2d 593 (Ct. App. 1982).

Information may be amended to conform to bind-over order. — Where a magistrate
held a preliminary hearing and orally announced that there was evidence to bind the
defendant over for trial on three counts, but because of a clerical error the written bind-
over order omitted two of the counts, the trial court may, upon motion, amend the
information originally drawn up to conform to the written bind-over order, to include all
three courts. State v. Coates, 103 N.M. 353, 707 P.2d 1163 (1985).

Charge in complaint kindred to that in information. — Procedural due process was
satisfied where crime charged in complaint in magistrate's court was kindred to that to
which defendant was held to answer in district court after a preliminary examination
which was otherwise adequate and where information was in substantial accord with
magistrate's commitment. State v. Melendrez, 49 N.M. 181, 159 P.2d 768 (1945).

Information need not correspond to arrest complaint. — Information may be framed
according to facts developed at preliminary examination and need not correspond with
complaint which served as basis for warrant on which accused was arrested, since it
must be presumed that magistrate performed his duty fairly. State v. Melendrez, 49
N.M. 181, 159 P.2d 768 (1945).

Waiver of right to probable cause hearing. — Entering a not guilty plea to a defective
criminal information at arraignment does not itself constitute a waiver of defendant’s
right to a probable cause hearing. State v. Rodriguez, 2009-NMCA-090, 146 N.M. 824,
215 P.3d 762, cert. denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358.

Where the magistrate judge bound defendant over for trial on a misdemeanor count of
possession of a controlled substance without a prescription; the criminal information
filed by the state in district court charged defendant with a felony count of possession of
a dangerous drug without a prescription; defendant waived arraignment and entered a
plea of not guilty to the felony count in district court, defendant did not waive the right to
a probable cause hearing on the felony charge. State v. Rodriguez, 2009-NMCA-090,
146 N.M. 824, 215 P.3d 762, cert. denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d
358.

Jury instruction on an uncharged crime. — Where the district court submits an
uncharged crime to the jury as a basis for conviction, it deprives a defendant of the
defendant’s constitutional right to notice and the opportunity to prepare a defense,
unless the crime is a lesser-included offense of the crime charged. State v. Davis, 2009-
NMCA-067, 146 N.M. 550, 212 P.3d 438.



Where the defendant was charged with intentional child abuse; the defendant was not
indicted for negligent child abuse and the state did not seek to amend the indictment to
charge negligent child abuse; the trial court instructed the jury on both intentional and
negligent child abuse; the jury found the defendant guilty of abuse of a child without
specifying whether the jury found intentional or negligent child abuse; and negligent
child abuse is not a lesser-included offense of intentional child abuse, the submission of
the negligent child abuse instruction constituted fundamental error. State v. Davis,
2009-NMCA-067, 146 N.M. 550, 212 P.3d 438.

Prosecuting by information constitutional. — The provisions of this section,
permitting the prosecution of a felony by information, does not violate either the fifth
amendment requirement of a grand jury indictment or the due process clause of the
U.S. Const., amend. XIV. State v. Reyes, 78 N.M. 527, 433 P.2d 506 (Ct. App. 1967).

Simplified forms of information provided for by New Mexico statutes do not offend
against the constitution. State v. Shroyer, 49 N.M. 196, 160 P.2d 444 (1945).

The purpose of an indictment or information is, first, to furnish an accused with such
a description of the charge against him as will enable him to make his defense and to
avail himself of his conviction or acquittal against a subsequent prosecution for the
same offense; and second, that the court may be informed as to the facts alleged so it
may determine whether the facts are sufficient to support a conviction, if one should be
had. State v. Blea, 84 N.M. 595, 506 P.2d 339 (Ct. App. 1973).

A formal accusation is required to be filed before a person may be punished for a
crime. Smith v. Abram, 58 N.M. 404, 271 P.2d 1010 (1954).

That a person may not be punished for a crime without a formal and sufficient
accusation even if he voluntarily submits to the jurisdiction of the court cannot be
guestioned, as it is regarded as fundamental that the accused must be tried only for the
offense charged in the information. State v. Villa, 85 N.M. 537, 514 P.2d 56 (Ct. App.
1973).

Purposes of transcript. — Original purpose of transcript of evidence was to inform
district attorney and to enlighten judgment of grand jury in determining whether an
indictment should be presented; it now serves additional purpose of enlightening district
attorney and attorney general as to what, if any, information is to be filed. State v.
Melendrez, 49 N.M. 181, 159 P.2d 768 (1945).

Felony must be prosecuted by indictment or information. — A criminal complaint
subscribed by a county sheriff and charging defendant with burglary and grand larceny
was insufficient to invoke the jurisdiction of the court in that the crimes charged therein
purport to be in each case a felony and such as can be prosecuted only upon indictment
or presentment by a grand jury, or by an information filed by the district attorney,
attorney general or their deputies, as required by this section. State v. Chacon, 62 N.M.
291, 309 P.2d 230 (1957).



Either indictment or information may be used. — District court has jurisdiction to try
defendant who is proceeded against by criminal information filed by district attorney,
even where defendant did not waive his right to be charged by grand jury indictment,
because this section provides that district court proceedings may be based upon either
method. State v. Vaughn, 82 N.M. 310, 481 P.2d 98 (1971), cert. denied, 403 U.S. 933,
91 S. Ct. 2262, 29 L. Ed. 2d 712 (1971).

Since the 1924 amendment to this section, defendant has had no right to be charged by
a grand jury; rather he may be proceeded against by information. Flores v. State, 79
N.M. 420, 444 P.2d 605 (Ct. App. 1968).

Defendant who was charged by a criminal information was not entitled to be indicted by
a grand jury because under this section, a defendant may be charged either by grand
jury action or by a criminal information. State v. Mosley, 79 N.M. 514, 445 P.2d 391 (Ct.
App. 1968).

Under this section, a defendant may be proceeded against either by a grand jury
indictment or by a criminal information. State v. Burk, 82 N.M. 466, 483 P.2d 940 (Ct.
App.), cert. denied, 404 U.S. 955, 92 S. Ct. 309, 30 L. Ed. 2d 271 (1971).

State may choose to proceed by indictment or information. — In the district court a
prosecution proceeds either on the basis of indictment or information, and the choice is
the state's. State v. Martinez, 92 N.M. 291, 587 P.2d 438 (Ct. App.), cert. quashed, 92
N.M. 260, 586 P.2d 1089 (1978).

Right not to be tried. — In the sense of a right not to be tried in the absence of a grand
jury indictment, the right is satisfied by an indictment valid on its face and returned by a
legally constituted grand jury. Once such an indictment is returned, there exists no right
not to be tried in the sense relevant to the underlying rationale for the collateral order
doctrine nor a right for immediate review pursuant to a writ of error or pursuant to N.M.
Const., art VI, 8§ 2. State v. Augustin M., 2003-NMCA-065, 133 N.M. 636, 68 P.3d 182,
cert. quashed, 2004-NMCERT-002, 135 N.M. 170, 86 P.3d 48.

State may proceed by information after no-bill from grand jury. — Neither the N.M.
Const. art. Il, § 14, nor 31-6-11.1 NMSA 1978, limits the state's ability to proceed by
information after a grand jury has returned a no-bill. State v. Isaac M., 2001-NMCA-088,
131 N.M. 235, 34 P.3d 624, cert. denied, 131 N.M. 221, 34 P.3d 610 (2001).

Right to demand nature and cause of accusations. — Accused's right to demand
nature and cause of acc