TITLE 12: TRADE, COMMERCE AND
BANKING

CHAPTER 1: [RESERVED]
CHAPTER 2: CONSUMER PROTECTION

PART 1: GENERAL PROVISIONS
12.2.1.1 ISSUING AGENCY:

Office of the New Mexico Attorney General, Consumer Protection Division, Post Office
Drawer 1508, Santa Fe, New Mexico 87504-1508.

[5/1/98; Recompiled 10/15/01]

12.2.1.2 SCOPE:

Attorneys general.

[5/1/98; Recompiled 10/15/01]

12.2.1.3 STATUTORY AUTHORITY:

New Mexico Unfair Practices Act, Section 57-12-1 NMSA 1978 et seq.; New Mexico
Pyramid Promotional Schemes Act, Section 57-13-11 NMSA 1978; New Mexico False
Advertising Act, Section 57-15-7 NMSA 1978; New Mexico Indian Arts and Crafts Act,
Section 30-33-11 NMSA 1978; and New Mexico Charitable Organizations and
Solicitations Act, Subsection C of Section 57-22-9 NMSA 1978.

[5/1/98; Recompiled 10/15/01]

12.2.1.4 DURATION:

Permanent.

[5/1/98; Recompiled 10/15/01]

12.2.1.5 EFFECTIVE DATE:

Re-promulgated and reformatted in NMAC format effective as of May 1, 1998, unless a
later date is cited at the end of a section or paragraph.



[5/1/98; Recompiled 10/15/01]

[Compiler’s note: The words or paragraph, above, are no longer applicable. Later dates
are now cited only at the end of sections, in the history notes appearing in brackets.]

12.2.1.6 OBJECTIVE:

These rules govern the procedures for rule-making by the attorney general and shall be
construed to secure a just and speedy determination of every proceeding. The purpose
is to promote uniformity with respect to rule-making and this part shall be liberally
construed to carry out that purpose.

[5/1/98; Recompiled 10/15/01]
12.2.1.7 DEFINITIONS:

The following words when used in this part, except as otherwise required by the context,
shall have the following meaning:

A. "Attorney general” means the office of the attorney general or any division
therein.

B. "Rule" includes the whole or any part of every regulation of general or particular
application adopted by the attorney general to implement, interpret or prescribe law
enforced or administered by the attorney general, if the adoption or issuance of such
rules is specifically authorized by the law giving the attorney general jurisdiction over
such matters.

C. "Rule-making" means any process for the promulgation, adoption, amendment or
repeal of a rule.

D. "Proceeding" means any division process in connection with rule-making.

E. "Action" includes the whole or part of every rule or failure to act upon a proposed
rule.

[5/1/98; Recompiled 10/15/01]
12.2.1.8 RULE-MAKING REQUIREMENTS:

In addition to other rule-making requirements imposed by law, the attorney general
shall:

A. make available all required or suggested forms, together with proper instructions
pertaining thereto; and make available for public inspection all rules formulated, adopted
or used by the attorney general in the discharge of his functions; and



B. provide a reasonable manner at a reasonable cost for interested persons to
obtain copies of items described in Paragraph 8.1.1 of this section [now Subsection A of
12.2.1.8 NMAC].

[5/1/98; Recompiled 10/15/01]
12.2.1.9 RULE-MAKING PREREQUISITES:

A. Prior to the adoption, amendment or repeal of any rule, the attorney general
shall, within the time specified by law, or if no time is specified, then at least 30 days
prior to its proposed action:

(2) publish notice of the proposed action in the state register; and

(2) notify any person specified by law, and, in addition, any person or group
filing a written request for notice of proposed action which may affect that person or
group, notification being by mail or otherwise to the last address specified by the person
or group. The notice shall:

(a) give the time and place of any public hearing or state the manner in which
data, views or arguments may be submitted to the attorney general by any interested
person;

(b) either state the express terms or adequately describe the substance of the
proposed action or adequately state the subjects and issues involved; and

(c) include any additional matter required by any law, together with specific
reference to the statutory authority under which the rule is proposed;

(3) afford all interested persons reasonable opportunity to submit data, views
or arguments orally or in writing. If the attorney general finds that oral presentation is
unnecessary or impracticable, he may require data, views or arguments to be submitted
in writing.

(4)  All written documents shall be submitted to the attorney general no later
than 30 days after the conclusion of any hearing. Where oral presentation is
unnecessary or impracticable, written documents shall be submitted no later than 30
days after publication of a notice of a proposed rule in the state register. The attorney
general shall consider fully all written and oral submissions respecting the proposed
rule. Upon adoption of a rule contested at hearing or otherwise, the attorney general
shall issue a concise statement of his principal reasons for adoption of the rule together
with the reasons for any rejections. All persons heard or represented at any hearing or
who submit any writing to be considered in connection with the proposed rule, shall
promptly be given a copy of the decision by mail or otherwise.



B. Emergency procedures: If the attorney general finds that immediate adoption,
amendment or suspension of a rule is necessary for the preservation of the public
peace, health, safety or general welfare, or if the attorney general for good cause finds
that observance of the requirements of notice and public hearing would be contrary to
the public interest, the attorney general may dispense with such requirements and
adopt, amend or suspend the rule as an emergency. The attorney general’s finding and
a brief statement of the reasons for his finding shall be incorporated in the emergency
rule, amendment or suspension filed under 10.1 of this Part [now Subsection A of
Section 12.2.1.10 NMAC].

C. Upon adoption of an emergency rule, amendment or suspension, notice of the
adopted emergency rule, amendment or suspension shall be published in the state
register and all interested persons shall be afforded reasonable opportunity to submit
data, views or arguments orally or in writing as required in this part for proposed rules.

[5/1/98; Recompiled 10/15/01]
12.2.1.10 RULES; PUBLICATION AND REVISION:
A. The attorney general:

(1)  shall compile and publish all effective rules adopted by the attorney
general. Compilations shall be supplemented or revised as often as necessary and at
least once every two years;

(2)  shall publish an annual bulletin setting forth the text of all rules filed during
the previous year, excluding rules in effect upon the adoption of this procedure; and

3) may omit from the bulletin or compilation any rule, the publication of which
would be unduly cumbersome, expensive or otherwise inexpedient, if the rule, in printed
or processed form, is made available on application to the adopting agency and if the
bulletin or compilation contains a notice stating the general subject matter of the omitted
rule and stating how a copy thereof may be obtained.

B. Bulletins and compilations shall be made available upon request to state
agencies, institutions and political subdivisions free of charge and to other persons at
prices fixed by the attorney general to cover mailing and publication costs.

[5/1/98; Recompiled 10/15/01]

12.2.1.11 PETITIONS FOR ADOPTION; AMENDMENT OR REPEAL OF RULES:
Any interested person may petition the attorney general requesting the promulgation,
amendment or repeal of a rule and may accompany his petition with data, views and

arguments he or she thinks pertinent. Within sixty days after the submission of a
petition, the attorney general shall either deny the petition in writing stating the reasons



for the denial or shall initiate rule-making proceedings in accordance with Section 9 of
this Part [now 12.2.1.9 NMAC].

[5/1/98; Recompiled 10/15/01]

12.2.1.12 JUDICIAL REVIEW BY DECLARATORY JUDGMENT; GRANTING
RELIEF NOT OTHERWISE PROVIDED FOR:

Unless otherwise provided by law, the validity or applicability of a rule may be
determined in an action for declaratory judgment in any district court which has
jurisdiction.

[5/1/98; Recompiled 10/15/01]

12.2.1.13 AMENDMENT AND REPEAL.:

The provisions of this part may be amended, repealed or superseded by another act of
the legislature or the attorney general only by direct reference to the section or sections
of this part being amended, repealed or superseded.

[5/1/98; Recompiled 10/15/01]

12.2.1.14 SEVERABILITY:

If any part or application of any part of these procedures is held invalid, the remainder
and application thereof shall not be affected.

[5/1/98; Recompiled 10/15/01]
12.2.1.15 SIGNATURE:
Original Adoption and Promulgation
Tom Udall

Attorney General

Date: 1/17/92

Readoption and Repromulgation
Tom Udall

Attorney General

Date: 4/9/98



Tom Udall

Attorney General

[5/1/98; Recompiled 10/15/01]

PART 2: GAME PROMOTION REQUIREMENTS
12.2.21 ISSUING AGENCY:

Office of the New Mexico Attorney General, Consumer Protection Division, Post Office
Drawer 1508, Santa Fe, New Mexico 87504-1508.

[5/1/98; Recompiled 10/15/01]

12.2.2.2 SCOPE:

Promoters of games.

[5/1/98; Recompiled 10/15/01]

12.2.2.3 STATUTORY AUTHORITY:

New Mexico Unfair Practices Act, Section 57-12-1 NMSA 1978 et seq. and New Mexico
False Advertising Act, Section 57-15-1 NMSA 1978 et seq.

[5/1/98; Recompiled 10/15/01]
12.2.2.4 DURATION:
Permanent.

[5/1/98; Recompiled 10/15/01]
12.2.25 EFFECTIVE DATE:

Re-promulgated and reformatted in NMAC format effective as of May 1, 1998 unless a
later date is cited at the end of a section or paragraph.

[5/1/98; Recompiled 10/15/01]

[Compiler’s note: The words or paragraph, above, are no longer applicable. Later dates
are now cited only at the end of sections, in the history notes appearing in brackets.]

12.2.2.6 OBJECTIVE:



The purpose of these game regulations is to describe certain practices in the game
promotion industry which are unfair and deceptive trade practices under the Unfair
Practices Act, or which constitute false advertising under the False Advertising Act.

[5/1/98; Recompiled 10/15/01]
12.2.2.7 DEFINITIONS:

A. As used in these regulations, "game promotion” shall mean any promotional
enterprise whose entrants are sought on the basis of representations that prizes or
awards will be made to a certain number of entrants based upon chance or on the
entrant’s skill; and whose primary purpose in so doing is the direct or indirect promotion
of a product, service or business entity, or the generation of money through the
collection of entry fees or other consideration. Game promotions shall encompass,
without limitation, such terms as "contest”, "giveaway", "sweepstakes", "drawing" or
"game".

B. As used in these regulations, "consideration” means anything of pecuniary value,
and includes any business advantage to the sponsor, user or promoter of the game
promotion.

[5/1/98; Recompiled 10/15/01]
12.2.2.8 STATEMENT OF BASIS:

A. The consumer protection division of the attorney general has received a
substantial number of complaints on game promotions, which led that office to consider
the extent to which such promotions pose a problem to consumers in New Mexico. As a
result of an investigation conducted by that office, it was determined that much
promotional material was potentially deceptive with respect to not only what was stated
in the literature, but what was omitted. Confusion and misleading information was
especially prevalent in the areas of the consideration required to enter a game
promotion, odds of winning and the nature of prizes to be awarded. Solicitation of
consumer comment on an Albuguerque television program also resulted in a large
response, and a strong expression of opinion by New Mexico consumers that the game
promotion industry should be strictly regulated.

B. Proposed game promotion regulations were issued in draft form on June 1, 1977,
in accordance with procedures filed with the state records center by the attorney
general pertaining to issuance of regulations under the New Mexico Unfair Practices
Act, False Advertising Act and Pyramid Sales Act (see 1 NMAC 2.3) [now 12.2.3
NMAC]. Notice was published in 12 newspapers across the state, pursuant to the
procedures mentioned above, announcing the fact that regulations had been proposed,
describing the regulations briefly and stating that a public hearing would be held on July
1, 1977 at the Bataan Memorial Building in Santa Fe. The testimony submitted at the
hearing was that the regulations were ambiguous, and, unless clarified, might result in



enforcement which was too restrictive and prohibitive. Testimony was received that a
more effective regulatory approach would be to require a wide range of disclosures, with
written substantiation of the disclosed information.

C. The game promotion regulations were re-drafted in accordance with the
approach suggested at the hearing. The basic features of the revised regulations are
the disclosure and substantiation requirements. In addition, a game promotion designed
solely to sell a product or service at a discount was found to be an unfair and deceptive
trade practice. The revised regulations were disseminated to interested parties, and all
comments received were incorporated into the final draft, which is promulgated herewith
pursuant of the Unfair Practices Act and of the False Advertising Act.

D. Itis not the intention of these regulations to authorize any lottery prohibited by
the New Mexico statute relating to gambling, Section 44-5-1 NMSA 1978 et seq., or to
prohibit any otherwise lawful game promotion except to the extent that it may be false or
misleading.

[5/1/98; Recompiled 10/15/01]
12.2.2.9 ADVERTISING:

It is an unfair or deceptive trade practice for any person to engage in any advertising or
oral, written or graphic representation in conjunction with any game promotion, which
may, tends to or does deceive or mislead any person concerning the number of
participants, odds of winning any prize, amount of consideration required to enter,
nature of the prize or any other aspect of the game promotion.

[5/1/98; Recompiled 10/15/01]
12.2.2.10 PROMOTIONS:

It is an unfair or deceptive trade practice for any person to sponsor, use or promote in
any manner any game promotion, whether involving skill or chance, which requires
consideration in order to participate, unless the following disclosures are clearly and
conspicuously made in each and every representation made in connection with the
game promotion, including all advertising and promotional literature:

A. the number of prizes to be awarded in each category or denomination, and a
complete description of all prizes, including the exact monetary amount of cash prizes. If
a prize is to be shared in the event of multiple winners, that fact should be disclosed, as
well as the method by which the allocation will be made, and the approximate amount of
the reduced share;

B. the odds of winning each stated prize. This information should be based on
statistics on actual numbers of participants in prior similar game promotions, if available;



or upon a reasonable estimate of anticipated participation in the promotion. If the
promotion has multiple stages, the odds of reaching each stage should be disclosed,;

C. the total amount of consideration necessary in order to be eligible for the first
prize in each category or denomination. If the promotion has multiple stages, each
involving separate consideration, the amounts involved should be totaled to reflect the
full consideration which would be required by a participant were he successful at each
stage;

D. the manner in which winners in each category or denomination shall be selected;

E. the complete name and address of the sponsor, user or promoter. Where there is
a national sponsor, user or promoter as well as local retail outlets through which the
game promotion is operated, only the name and address of the national sponsor, user
or promoter need be stated in national advertisements or representations, although the
local retail outlets should be described or identified if possible. Both the national and
local sponsors must be identified in local advertising;

F. the geographic area covered,
G. the opening date and scheduled termination date;

H. the scheduled announcement date of the winners and the date and manner of
award of prizes;

I. with respect to radio, television and outdoor billboard advertising, only the
information required by Subparagraphs 10.1.5, 10.1.6 and 10.1.7 [now Subsections E, F
and G of 12.2.2.10 NMAC] need be disclosed in the body of the advertisement, as long
as the advertisement also contains a specific reference to a publication or other source
where further detailed information concerning the game promotion can be obtained;

J. for purposes of Paragraph ten [now 12.2.2.10 NMAC] only, game promotions
shall not include athletic competition or other sports events, pari-mutuel betting, booths
at fairs or competition whose entrants are judged on the results of their skilled efforts at
raising animals, training dogs, growing flowers, baking cakes, creating arts and crafts or
other endeavors.

[5/1/98; Recompiled 10/15/01]

12.2.2.11 EXEMPTIONS:

Persons may receive an exemption from some or all of the requirements of Paragraph
ten [now 12.2.2.10 NMAC] through application to the office of the attorney general.

Exemptions will be granted only in limited cases, and only if the lack of specific
disclosures will not result in a false, misleading or deceptive game promotion.



[5/1/98; Recompiled 10/15/01]
12.2.2.12 DISCLOSURE:

A. ltis an unfair or deceptive act or practice to represent that a person is a "winner"
or has been "selected" or is otherwise being involved in a select group for receipt of a
prize or an opportunity or that a person is entering a "contest”, "sweepstakes", "drawing"
or other competitive enterprise from which a winner or select group of winners will
receive a prize or opportunity when, in fact, the contest is no more than the sale of a
product or service at a discounted price and, to that end, most if not all of the entrants
receive prizes which have value, if at all, only when applied towards the purchase of
said product or service.

B. A sponsor, user or promoter of any game promotion shall maintain written
documentation in support of each and every disclosure requirement stated in these
regulations. Sponsors, users or promoters shall, upon written demand from the attorney
general’s office, provide that office with substantiating evidence on any required
disclosure.

[5/1/98; Recompiled 10/15/01]
12.2.2.13 SEVERABILITY:

If any portion of these regulations is held invalid, the remainder of the regulations and
applications thereof shall remain unaffected.

[5/1/98; Recompiled 10/15/01]
12.2.2.14 SIGNATURE:
Original Adoption and Promulgation
Toney Anaya

Attorney General

Date: 9/18/77

Readoption and Repromulgation
Tom Udall

Attorney General

Date: 4/9/98



Tom Udall
Attorney General

[5/1/98; Recompiled 10/15/01]

PART 3: REQUIREMENTS FOR THE PROMOTION AND ADVERTISING OF
SUBDIVIDED LAND, TIME SHARE INTERESTS, CONDOMINIUMS AND
MEMBERSHIP CAMPGROUNDS ISSUED PURSUANT TO NEW MEXICO’S
UNFAIR PRACTICES ACT AND FALSE ADVERTISING ACT

12.2.3.1 ISSUING AGENCY:

Office of the New Mexico Attorney General, Consumer Protection Division, Post Office
Drawer 1508, Santa Fe, New Mexico 87504-1508.

[5/1/98; Recompiled 10/15/01]
12.2.3.2 SCOPE:

Promoters and sellers of subdivided land, time-share interests, condominiums and
membership campgrounds.

[5/1/98; Recompiled 10/15/01]

12.2.3.3 STATUTORY AUTHORITY:

New Mexico Unfair Practices Act, Section 57-12-1 NMSA 1978 et seq. and New Mexico
False Advertising Act, Section 57-15-1 NMSA 1978 et seq. This rule-making proceeding
has been conducted in conformity with the Administrative Procedures Act, Section 12-8-
1 NMSA 1978 et seq., and the rule-making procedures adopted in 1 NMAC 3.3.10 [now
1.24.10 NMAC] and 1 NMAC 2.1 [now 12.2.1 NMAC].

[5/1/98; Recompiled 10/15/01]

12.2.34 DURATION:

Permanent.

[5/1/98; Recompiled 10/15/01]

12.2.3.5 EFFECTIVE DATE:

Re-promulgated and reformatted in NMAC format effective as of May 1, 1998 unless a
later date is cited at the end of a section or paragraph.



[5/1/98; Recompiled 10/15/01]

[Compiler’s note: The words or paragraph, above, are no longer applicable. Later dates
are now cited only at the end of sections, in the history notes appearing in brackets.]

12.2.3.6 OBJECTIVE:

All promoters of any and all products, interests or services are always subject to the
general proscriptions of the New Mexico Unfair Trade Practices Act and False
Advertising Act. These regulations merely address those same general prohibitions
against unfair or deceptive practices in the context of the specific issues raised by time-
share and related promotions. The specificity of these regulations is designed to assist
the industry in knowing precisely what practices have caused substantial concern and
merit particularized guidelines. The scope of these regulations is thus rationally based.

[5/1/98; Recompiled 10/15/01]
12.2.3.7 DEFINITIONS:
The following words when used in these regulations shall have the following meaning:

A. "Time share" means a right to occupy a unit or any of several units during five or
more separated time periods over a period of at least five years, including renewal
options, whether or not coupled with an estate or interest in a condominium or a
specified portion thereof, or any other estate or interest in land.

B. "Membership campground” means any enterprise that has as one of its purposes
camping or outdoor recreation, including the use of camping sites, which solicits
memberships paid for by a fee or periodic payments, and which provides camping
facilities primarily for the use of contractual members. "Membership campground" does
not include:

(1) a mobile home park as defined by Section 47-10-2 NMSA 1978;

(2)  camping or recreational trailer parks which are open to the general public
and which provide camping sites only for a per use fee; or

(3) any enterprise that is tax exempt under Section 501(c) (3) of the Internal
Revenue Code of 1954, as amended. "Membership" in this context means the
contractual right or license to use campground facilities for more than 14 days in a year.

C. "Subdivided land" constitutes an area of land in New Mexico that has been
divided into five or more parcels within three years for the purpose of sale or lease.

D. "Condominium" means real estate, portions of which are designated for separate
ownership and the remainder of which is designated for common ownership solely by



the owner of those portions. Real estate is not a condominium unless the undivided
interest in the common elements are vested in the unit owners.

E. "Game promotion" or "promotional” means any advertising or publicity of an
enterprise on the basis of representations that prizes, awards or gifts will be given to a
certain number of entrants without any regard for the recipient’s skill, and based solely
on chance, for the primary purpose of the direct or indirect promotion of the sale of
subdivided land, condominiums, time-share interests or membership in campground
organizations. Game promotions shall include, without limitation, such activities as a
"sweepstakes", "giveaway", "contest", "drawing", "lotto" or "game".

F. A "giveaway" means that all recipients of the game promotion are guaranteed
receipt of the gift or gifts described in a promotional piece.

G. "Sweepstakes" means that there is an element of chance involved to receive a
gift described in the promotional piece, and that there will be winners and losers. A
program or promotion is not a sweepstakes unless the sweepstakes is offered in
addition to the items given to all recipients of promotional pieces.

H. "Promotional pieces" or "promotional materials" includes, but is not limited to,
brochures, pamphlets, letters, envelopes, advertisements or other materials
disseminated in connection with the sale of subdivided land, condominiums, time-share
interests or memberships in campgrounds. This includes mail solicitations, advertising
copy, testimonials and endorsements, telephone solicitations and offers of
accommodations, meals or entertainment at no cost or at reduced cost, in whatever
form.

l. "Property interest” means a time-share interest, a campground membership or
any ownership interest in subdivided land or a condominium.

J. "Vacation certificates" means lodging certificates which include complimentary or
discounted transportation, meals or other material benefits in addition to the mere use of
accommodations and motel, hotel or campground facilities.

K. "Verifiable retail value" means either

(1) the price charged by a national or local retail outlet for an identical or
substantially similar item; or

(2) an amount equal to no more than three times the cost paid by the seller or
promoter for the item.

L. "Premium gift" means the gift which the majority of promotion recipients who
claim their gifts will receive. It is usually the gift offered which is of the lowest value.



M. "Promoter" means any organization which authorizes or disseminates
promotional material.

[5/1/98; Recompiled 10/15/01]
12.2.3.8 STATEMENT OF BASIS:

A. The attorney general’s office is concerned about sweepstakes and giveaway
promotions conducted in the course of the sale of subdivided land, condominiums, time-
share interests and campground memberships. Since 1984, the attorney general’s
office has received numerous telephone calls and letters concerning the promotion of
time-shares. Indeed, the complaints and questions have come in daily. They have
reflected consumer dissatisfaction in a number of areas. For example, consumers have
not received complete disclosure of the nature of promotions; to claim an offered gift,
consumers have had to attend sales presentations of which they were not advised,
including some where high-pressure sales tactics were reportedly employed;
consumers have not understood the real odds of winning various gifts; the conditions
placed on receiving gifts have not been adequately disclosed; consumers have reported
that promised gifts were not available, or that gifts that were available did not have the
characteristics described in the original promotional mailing or phone solicitation. It is
precisely such concerns that these regulations address.

B. These regulations do not expressly or impliedly authorize any lottery prohibited
by statute, including but not limited to Section 30-19-1 NMSA 1978. Neither do these
regulations prohibit any otherwise lawful sweepstakes and giveaway promotions, except
to the extent they are deceptive or misleading. These regulations do not supersede
those set forth in 1 NMAC 2.2 [now 12.2.2 NMAC] entitled "Game Promotion
Regulations Issued Pursuant to New Mexico Unfair Practices Act and False Advertising
Act". Rather, these regulations supplement those regulations; these set forth additional
requirements to apply specifically to promotional sales of subdivided land,
condominiums, time-share interests and campground memberships in New Mexico. The
regulations apply so long as the promotion occurs in New Mexico, even if the property
itself is located outside of New Mexico.

C. Advertising of subdivided land is governed by Section 47-6-18 NMSA 1978 of the
New Mexico Subdivision Act, Section 47-6-1 NMSA 1978 et seq. The regulations
promulgated here apply to subdivided land only when game promotions are used in
connection with the sale of that land, and these regulations do not supersede the New
Mexico Subdivision Act.

D. Before promulgating these regulations, three public hearings were held: on May
23, 1985 in Ruidoso; on June 10, 1985, in Santa Fe; and on June 11, 1985, in
Albuquergue. All comments received at the hearings were considered in the revision of
the regulations finally adopted. Consumers had already effectively spoken to this office
and expressed their concern through their daily complaints and inquiries.
Representatives of developers and advertisers who produce and disseminate



promotional materials testified at the hearings to address their concerns. This office also
solicited written comments on the regulations. The comments received reflected the
interests of the American land development association, particular developers involved
in the development of time-shares in New Mexico and the game promotion industry. All
comments were considered.

E. Preamble to the regulations.

(1) The attorney general has concluded that regulation of the promotion and
sale of subdivided land, condominium, time-share and campground memberships in
New Mexico is in the best interest of the health, safety and general welfare of the
citizens of New Mexico. Revisions have been made to the proposed regulations to
reflect the input received from all concerned. The revised final regulations particularly
reflect direct mail standards developed by the American land development association,
the land development industry’s own professional association and lobby organization.

(2)  The revisions should make the regulations both more acceptable to the
industry regulated and more readily enforceable by the office of the attorney general
while preserving the primary focus of protecting consumers from unfair or deceptive
acts or practices. Since these final regulations do not differ significantly from those that
were proposed, and indeed since the vast majority of changes adopted conform to
industry concerns, it was not necessary to issue these regulations in any revised
proposed form or to hold any additional hearings.

(3)  The following responds to a number of the particular comments received
during the rule-making proceeding:

(a) This office has authority to promulgate these regulations pursuant to the
New Mexico Unfair Practices Act, at Section 57-12-13 NMSA 1978, and the False
Advertising Act, at Section 57-15-7 NMSA 1978. The fact that these regulations apply
only to the promotion and sale of subdivided land, condominium, time share and
campground interests does not mean these regulations are not authorized or that they
unfairly and unlawfully discriminate against one particular industry. The attorney general
is not required, as some commentors suggested, to regulate all promotional materials of
every kind rather than limit the regulations, as done here, to the particular promotions
targeted. These regulations address the specific concerns consumers have raised.
They are drawn narrowly, to address the problems noted, and are not intended to be
any broader than necessary. All promoters of any and all products, interests or services
are always subject to the general proscriptions of the New Mexico Unfair Trade
Practices Act and False Advertising Act. These regulations merely address those same
general prohibitions against unfair or deceptive practices in the context of the specific
issues raised by time-share and related promotions. The specificity of these regulations
is designed to assist the industry in knowing precisely what practices have caused
substantial concern and merit particularized guidelines. The scope of these regulations
is thus rationally based.



(b) The need for these regulations has been emphasized repeatedly in the
steady flow of complaints and inquiries the attorney general’s office has received from
consumers. Some opponents of the regulations have argued, however, that consumers
who have been confused or misled by sweepstakes promotions have not been
sophisticated enough to protect themselves and that regulations should not be adopted
to protect them. We disagree. Consumer protection law is not designed only to protect
the sophisticated and the educated. To the contrary, consumer protection law is geared
to the entire general public. Indeed, it should provide special protections for the less
educated and most vulnerable members of society. These regulations are designed to
help provide that protection without imposing unreasonable burdens on the industry.

(c) Regulations such as these to address unfair trade practices and false
advertising in the promotion and sale of property interests are not novel. Many of these
provisions simply conform with requirements in many other states. The fact that these
requirements are adopted by regulation, and not enacted by the legislature, also does
not render them unlawful. The test is whether the regulations pursue the general
prohibition against unfair and deceptive acts or practices. So long as they do, these
regulations are authorized and appropriate. Contrary to some industry critics, other
industry representatives expressed interest in the establishment of these specific
standards in New Mexico for promotional materials since similar standards are in effect
in other states. For example, industry representatives concurred that these regulations
should help protect the industry from violators who adversely affect the industry as a
whole. Furthermore, the American land development association, a nationwide
representative organization of land developers, recognized the similarity of these
regulations with standards the industry has imposed on itself. These regulations should
not, therefore, prove burdensome.

(d) This office recognizes the importance of tourism in New Mexico. These
regulations are by no means intended to hinder that vital element of the state’s
economy. To the contrary, these regulations should help enhance state tourism by
providing important protections and safeguards to visitors. These protections should
help ensure favorable impressions and encourage visitors to suggest that other
potential tourists visit New Mexico as well. The state’s interest in tourism is not served
by any unfair or misleading practices, and that is all these regulations are designed to
prohibit.

(e) Specific changes made since the regulations were proposed include a
change in the definition of the term "sweepstakes". The change makes the definition
more acceptable to the industry by providing even more specific terminology, consistent
with the federal trade commission’s definition of the term. The definition of "verifiable
retail value" has also been changed to conform to industry standards, as well as to the
federal trade commission’s definition of the term.

(f) These final regulations do not apply to radio and television advertising, as
was initially proposed. Upon considering the comments tendered, it was decided that
the time constraints of those media make such regulation impractical. These regulations



do apply, however, to telephone solicitations, with a more limited standard for
compliance consistent with the opportunities available in telephone conversations.

(9) A definition for "vacation certificates" has been added to the regulations,
since substantial deception in utilizing this particular form of promotion has been
brought to this office’s attention since the regulations were originally proposed. Specific
standards concerning vacation certificates, consistent with these regulations other
provisions, have likewise been added to the regulations.

(h) A definition for "premium gift" has also been added. The "premium gift" is
the gift which the majority of promotion recipients receive. It is the gift which creates the
most controversy, in terms of its value and availability.

(i) The definition of "promoter" has been changed to be more specific by
including any organization which either authorizes or disseminates the promotional
material. Wording of specific regulations in 9.1.2.1.f [now Subparagraph (f) of Paragraph
(1) of Subsection B of Section 12.2.3.9 NMAC] has also been clarified, giving examples
of specified industry practices, such as characterizing time share weeks during seasons
of the year as "high", "medium", and "low", "red", "white" and "blue", or "floating".

() The proposed requirement to disclose affirmatively that which is obvious -
i.e., that consumers must bear the cost of travel to the site - has been eliminated. A
clarification instead has been made to disclose conditions of eligibility for purchase of
the property interest promoted.

(k) The regulations have been clarified so that all conditions or terms of sale
of the property interest promoted do not have to be included on the game promotion
piece itself; only the conditions of eligibility for purchase must be disclosed. Subject to
applicable federal and state laws, promotions may request information regarding age,
income level and marital status.

() Words such as "awards", "prizes", and "gifts" may not be used if the
person must supply anything, other than his time to visit the property, in order to claim
the award, prize or gift. Likewise, a recipient of a promotion shall not be described as a
"winner" or a "finalist" and promotional pieces may not notify persons that they have
won a "prize" unless the matters "won" or "prizes" to be received are given without
condition. Conditions attached to the receipt of anything of value offered in a
promotional piece must be prominently disclosed. This should help leave no reasonable
probability that the offer will be misunderstood.

(m) The required disclosure of the time required to attend any sales
presentation has been changed to allow for "a reasonable estimate of the least amount
of time" required to attend such sales presentation. This responds to concerns seeking
to provide reasonable time estimates, since individual circumstances may vary.



(n) Promotional material need not include the telephone number of the
sponsor of the promoter, developer, broker or owner. The identity of the promoter and
sponsor should continue to be disclosed, however, to respond to consumer inquiries
and to assist this office’s ability to enforce the regulations.

(o) Words and graphics which create a likelihood of confusion and
misunderstanding that the promotion is connected with a government agency cannot be
used. The final regulation addresses this general standard more flexibly than the
proposed rule, which was geared to particular words and phrases.

(p) The manner in which winners are selected must be disclosed. The
regulations do not intend, however, to prevent the use of preselection of winners by
computer. They merely require disclosure of the particular method used.

(q) The definition of "verifiable retail value" and the obligations of the promoter
or seller to substantiate this value have been revised to reflect the input of the industry
and the practice of other states.

(r) A separate section has been included concerning the statements of the
odds of winning various "prizes". The regulations do not require that odds and values be
stated on the front of the promotional piece, as the proposed regulation did, to conform
with other state practices. The final regulations do encourage that format, though, and
the suggested examples noted provide for this placement. The most important part of
the requirement - namely, that odds and values be clearly and conspicuously disclosed
- remains intact.

(s) The regulations impose special requirements for the so-called "premium”
gifts that almost everyone wins. If gifts are not on hand, then they must be shipped
within 30 days.

(t) The regulations have not changed the requirement to disclose whether a
promotion is part of a national sweepstakes, and to state, where applicable, that all gifts
will not be given at all locations. This follows an existing requirement in 1 NMAC 2.2
[now 12.2.2 NMAC] and could be confusing to consumers if not disclosed.

(u) The proposed requirement that the number of gifts be disclosed has been
eliminated as duplicative of stating the odds. The proposal to require that the names of
winners of previous gifts may not be used on a future promotional piece without their
consent has been revised to require disclosure on the promotion that a person’s name
might be so used if he or she wins. This enhances the regulation’s goals of full
disclosure to consumers of all relevant terms and conditions.

(v) These regulations do not require submission of promotional material to the
attorney general for prior review. Such promotional material certainly may be submitted,
and promoters are encouraged to do so. Commenters suggested, however, that if
promoters were required first to submit their materials to the attorney general’s office,



then that office should be required to respond with approval or disapproval in a certain
number of days, and that no response should be deemed to constitute approval. Those
comments are not persuasive. Given limited resources, this office cannot review and
respond to all promotions, and should not be required to do so. This office nevertheless
has a valid state interest in receiving promotions before they are distributed to allow it to
decide whether to seek injunctive relief. This office thus could have properly required
prior submissions of promotions without binding itself to any time limits on when to
respond. To avoid, however, even the potential appearance of imposing unfair burdens,
the office has decided instead to encourage voluntary submissions of promotions before
they are distributed, rather than to require such submissions.

[5/1/98; Recompiled 10/15/01]

12.2.3.9 REGULATIONS:

It is an unfair or deceptive trade practice for any person to engage in a game promotion
in connection with the sale or lease of subdivided land, condominiums, time-share
interests or campground memberships unless the game promotion is in compliance with
the following regulations:

A. General regulations.

(1) Claims or representations contained in any promotional material shall be
accurate.

(2)  Promotional materials shall state fully and clearly all factual material so as
neither to misrepresent the facts nor to create misleading impressions.

B. Specific regulations.
(2) No promotional materials shall:
(a) misrepresent a fact or create a false or misleading impression;
(b) make a prediction of specific or immediate increases in the price or value
of the property interest promoted, unless it is registered as a security with the securities

division of the New Mexico department of regulation and licensing;

(c) contain a statement concerning future price increases by the seller of the
property interest promoted which are nonspecific or not bona fide;

(d) describe any improvement to the property interest promoted that is not
required to be completed or that is uncompleted unless the improvement is
conspicuously labeled as, for example, "NEED NOT BE COMPLETED", "PROPOSED"
or "UNDER CONSTRUCTION";



(e) misrepresent the size, nature, extent of development, qualities or
characteristics of the offered accommodations or facilities;

(f) misrepresent the amount or period of time or nature of the period of time
during which the accommodations or facilities will be available to any purchaser. (For
example, time-share weeks are commonly characterized with colors or other adjectives,
such as "red", "white" and "blue”, or "high", "medium" and "low." Prospective purchasers
should know whether they have purchased the use of a specific week or a "floating

week" during a specific period.);

(g) misrepresent the nature or extent of any services incident to the property
interest being promoted,;

(h) make any misleading or deceptive representation with respect to the
contents of any disclosure statement, the contract or any other statement of the
purchaser’s rights, privileges, benefits or obligations; or

(i) misrepresent the conditions under which a purchaser may exchange the
right to use accommodations or facilities in one location for the right to use
accommodations or facilities in another location. For example, if a consumer purchases
a "red "or "high" week at the resort visited, but it will not be honored as a "red" or "high"
week for exchange purposes, that fact should be disclosed.

(2)  All promotional materials shall clearly and conspicuously disclose any and
all conditions on or eligibility requirements for:

(a) the receipt of anything of value offered in connection with the promotion;
(b) and the sale or lease of the property being promoted.

(c) This does not mean that each and every term of sale must be included on
a game promotion piece; only conditions of eligibility for purchase must be disclosed.
Subject to applicable federal and state law, promotions may request information
regarding age, income level and marital status. For example, the piece may contain a
statement similar to the following: The recipient named in this letter is eligible to receive
a gift in these sweepstakes. However, (resort name) is designed to be of particular
interest to credit-worthy single persons or married couples between the ages of 21 and
60 who have an individual or combined income of at least $20,000. We request that if
you are married, husband and wife must be present. Both must also attend a sales
presentation of at least one hour to claim the gift.

3) Offers of anything of value at no cost or reduced cost made in connection
with a promotion shall not be described as "awards", "prizes", "gifts" or by words of
similar meaning if the recipient must purchase anything or give, or promise to give, any
sum or other consideration, other than visiting the property to claim the gifts, in



exchange for the item. The word "sweepstakes" should not be used if the offer is in fact
a "giveaway".

(4)  Recipients of any promotion offer shall not be described as "winners" or
"finalists" or notified that they have "won a prize" unless either:

(a) the prizes that have been won are to be given to the recipients without
condition (i.e., there are no eligibility requirements, sales tours or other requirements to
receive the gifts or prizes); or

(b) any conditions attached to the receipt of anything of value offered in such
a promotional piece are clearly and conspicuously disclosed in the offer and leave no
reasonable possibility that the offer will be misunderstood.

(5)  All promotional materials must specifically and affirmatively disclose in
boldface type that the purpose of the promotion is the sale of interests in subdivided
land, condominiums, time-shares or membership campgrounds. If the recipient of the
promotional material must attend any sales presentation, this fact must be prominently
stated in boldface type, together with a reasonable estimate of the least amount of time
required to attend the sales presentation. (For example: YOU MUST ATTEND A SALES
PRESENTATION OF AT LEAST ONE HOUR BEFORE YOU WILL RECEIVE YOUR
GIFT.)

(6) It is unlawful to make offers of anything of value in connection with a
promotion unless contemporaneously, with the offer, all expenses the recipient must
pay, excluding the cost of travel to the area being promoted, are disclosed to the
recipient in the offer.

(7) In the case of vacation certificates, all conditions of the vacation must be
clearly and conspicuously disclosed in the promotional piece, including any required
deposits, points of departure if outside of New Mexico, the nature of the accommodation
and all items and conditions of the trip. For example, if two persons must take the trip,
but free airfare is provided for only one person, this should be clearly disclosed.
Vacation certificates must be redeemable within a reasonable period of time, which
should be disclosed, and they must not include unduly burdensome or unreasonable
procedures which must be followed in order to take the trip.

(8) Complete rules and procedures for any contest or drawing advertised in
connection with a promotion shall be included clearly and conspicuously in promotional
materials.

(9)  Allwritten promotional materials shall contain the name and address of
the entity conducting the promotion, and of the sponsor, developer, broker or owner, as
applicable, on whose behalf the promotional material is distributed.



(10) Promotional materials shall not employ any term that creates confusion,
misunderstanding or a reasonable impression that the promotion is connected with a
government agency.

(11) Promotional pieces shall not include any words or graphics which simulate
a notary "seal" or which otherwise tend to mislead the recipient as to the legal
significance of the document.

(12) The manner in which winners are selected must be accurately disclosed.
The following are examples of such disclosures:

(a) The prize which you receive has been randomly pre-selected by
computer. You must match your number to numbers on the official gift list at the resort
to determine the particular gift you will receive.

(b) Every person visiting the resort will receive the set of luggage. In addition,
your number will be placed in a container at the resort. When there are 1,000 numbers
in the container, an independent accounting firm will draw three numbers, the holders of
which will receive the car, the $500 and the TV set, in that order.

(13) Itis unlawful to represent that a promotion is a "survey" or a "research
project” if it is not, and if the primary purpose of the promotion is to lease or sell a
property interest.

(14) Promotional material shall not describe any gift to be given in terms which
are confusing or misleading. The verifiable retail value must be clearly disclosed in
arabic numbers following a dollar sign. In disclosing the verifiable retail value of any gift,
the promoter or seller must be able to substantiate it at the time the alleged value is
asserted. Such substantiation may be provided with the following:

(a) the name and address of the retail outlet at which the product or a
substantially similar product is or has been sold, the price at which the product was
advertised or sold and the dates on which the product was advertised or sold at that
place or places; or

(b) proof that the value stated is no more than three times the price paid for
the item by the promoting entity or developer.

(15) The odds of receiving each gift must be clearly and conspicuously
disclosed.

(a) An example of stating the odds clearly for any gift other than a premium
gift is as follows: "Your chances of winning the (gift) are one in
100,000."




(b) An example of stating odds clearly for a premium gift is as follows: "Out of
100,000 persons who respond to this mailing, 99,997 persons will receive the (premium

gift)."

(16) Offered gifts must be delivered on site when the recipient appears and
establishes his/her eligibility for the gift. If the gift is of a kind not capable of immediate
delivery (e.g., a vacation, automobile, etc.), then the recipient must be given specific
documentation to enable him to claim the gift. Promoters and owners shall have an
adequate supply of premium gifts on site and if an item cannot be supplied to an eligible
recipient, it must be shipped within 30 days to the recipient’s address without additional
cost or burden to the recipient.

(17) The geographic area covered by the promotional mailing must be clearly
and conspicuously stated in the promotional piece. If the promotion is part of a national
sweepstakes, it must be clearly and conspicuously stated that the described prizes may
be awarded to people outside of the geographical area within which that particular
promotional piece is distributed, with a corresponding explanation that every gift may
not be given away at every location.

(18) Names of winners of previous gifts may not be used on a future promotion
unless disclosure of future use is made known to the recipient on the original
promotional piece, or unless the recipient provides written consent for such disclosure.
Every promotional piece must also include an explanation of the procedure by which the
consumer may receive a list of names and addresses of major gift recipients who have
consented to have their names made available to recipients of promotional pieces.

(19) The date upon which the promotion begins and the date upon which it
terminates must be clearly stated.

(20) Promotional pieces shall not represent that there is a limited time in which
to accept the terms of the offer, or that a gift is only available on the day the recipient
visits the resort, if such is not the case.

(21) Promotional pieces shall disclose that the supplier reserves the right to
substitute gifts of greater or equal value or to give rain checks if such is the case.

(22) No offer shall be made of items commonly given recipients if there is
reason to know that the items are not or will not be readily available at the time and
place the recipient is to receive them.

(23) Items shall not be represented by way of description, name, pricing,
narrative copy or graphic depiction so as to mislead or deceive the recipient as to the
true nature, size or kind of an item.

(24) Promotional pieces shall not use any type size, style, location, color,
layout, headline or illustration which renders misleading any material fact of the offer,



including but not limited to using excessively small size type and/or an inconspicuous
location for eligibility conditions, odds or value.

(25) Telephone solicitations which involve game promotions need not disclose
all information described herein but they must disclose at least the following information:

(a) that the purpose of the solicitation is the sale of a time-share, subdivided
land, condominium or membership campground interest;

(b) that to claim an offered gift, the listener must visit the resort and hear a
sales presentation, including a reasonable estimate of the least amount of time that the
sales presentation will take;

(c) the principal conditions attached to claiming the gift;

(d) the verifiable retail value of any gift promoted and the odds of receiving
each such gift offered if the promotion is a sweepstakes, as set forth in paragraph
9.1.2.15 above [now Paragraph (15) of Subsection B of 12.2.3.9 NMAC].

(26) All promotional material may be submitted to the attorney general for
review before distribution in this state. The attorney general may comment on the legal
sufficiency of the material or take such other action as he deems appropriate. The
attorney general’s failure to respond shall not be construed, however, as an approval,
exemption or waiver of any statutory or other enforcement authority by the attorney
general. No person shall use or refer to any correspondence to or received from the
attorney general in any promotional piece or in any sales presentation. It shall be an
unfair or deceptive trade practice to state directly or indirectly that the attorney general
or the state of New Mexico has approved, sanctioned, authorized or given any favorable
opinion concerning the legality of any game promotion.

[5/1/98; Recompiled 10/15/01]
12.2.3.10 SIGNATURE:
Original Adoption and Promulgation
Paul Bardacke

Attorney General

Date: 9/3/85

Readoption and Repromulgation

Tom Udall



Attorney General

Date: 4/9/98

Tom Udall

Attorney General

[5/1/98; Recompiled 10/15/01]

PART 4: REQUIREMENTS FOR THE ADVERTISING AND SALE OF
MOTOR VEHICLES

12.2.4.1 ISSUING AGENCY:

Office of the New Mexico Attorney General, Consumer Protection Division, Post Office
Drawer 1508, Santa Fe, New Mexico 87504-1508.

[5-1-98; Recompiled 10/15/01]

12.2.4.2 SCOPE:

Motor vehicle dealers.

[5-1-98; Recompiled 10/15/01]

12.2.4.3 STATUTORY AUTHORITY:

New Mexico Unfair Practices Act, Section 57-12-1 NMSA 1978 et seq., and New
Mexico False Advertising Act, Section 57-15-1 NMSA 1978 et seq.

[5-1-98; Recompiled 10/15/01]
12.2.4.4 DURATION:
Permanent.

[5-1-98; Recompiled 10/15/01]
12.2.45 EFFECTIVE DATE:

Re-promulgated and reformatted in NMAC format effective as of May 1, 1998 unless a
later date is cited at the end of a section or paragraph.

[5-1-98; Recompiled 10/15/01]



[Compiler’s note: The words or paragraph, above, are no longer applicable. Later dates
are now cited only at the end of sections, in the history notes appearing in brackets.]

12.2.4.6 OBJECTIVE:

A. The purpose of these regulations is to accomplish two principal objectives. The
first is to deter unfair and deceptive practices that result in economic harm to
consumers. The second is to provide clear legal standards for motor vehicle advertising
to facilitate dealer compliance and fair competition and to make evaluation of particular
practices easier.

B. The attorney general’s office has long been concerned about unfair and
deceptive practices in connection with the advertising and sale of motor vehicles. The
attorney general’s consumer protection division has received numerous written
consumer complaints and telephone calls alleging such practices. Indeed, the division
receives such complaints virtually every day. The consumer protection division has also
received a substantial number of telephonic and written complaints from motor vehicle
dealers concerning other dealers’ use of deceptive advertising as an unfair method of
competition.

C. The complaints that have come to the attention of the attorney general’s office
have involved a large number of specific unfair or deceptive practices. These practices
can be grouped into a number of more general categories. These include, but are not
limited to: advertising vehicles for sale at prices lower than the actual prices at which the
dealers will sell the vehicles; advertising fictitious discounts or trade-in allowances;
failing to make required disclosure concerning credit terms; misrepresenting or failing to
disclose material information concerning the age, condition and/or prior usage of motor
vehicles. It is precisely such concerns that these regulations address.

D. The experience of the attorney general’s office also indicates that the advertising
and sale of motor vehicles is a particularly appropriate area for the promulgation of
regulations. The sheer number of complaints, the number of dealers about whom
consumers have complained and the fact that a significant number of complaints have
been received from dealers concerning the use of unfair methods of competition in the
industry all lead to the conclusion that regulations are necessary to ensure that
advertising and sales practices are not unfair or deceptive, that such practices conform
to legitimate consumer expectations and that all dealers are placed on an equal
competitive footing. The attorney general has therefore concluded that regulation of the
advertising and sale of motor vehicles is in the best interest of the health, safety and
general welfare of the citizens of New Mexico.

E. These regulations provide a basis for evaluating motor vehicle advertising. They
reflect provisions of New Mexico law, but do not necessarily cover every possible
deceptive advertising practice. Therefore, it is not intended that literal compliance with
these regulations be an absolute protection against liability for deceptive advertising.
Dealers must review their advertising in light of the purpose of the regulations.



F. Before promulgating these regulations, notice of the proposed action was
published pursuant to AG 92-3-1.3(A) [now 12.2.1.9 NMAC], and a public hearing was
held on July 9, 1992 in Santa Fe. All comments received during the hearings were
considered in the revision of the regulations finally promulgated. Consumers had
already effectively spoken to this office and expressed their concerns through their
written complaints and telephone calls. Representatives of the motor vehicle industry
and the advertising industry testified at the hearings. This office also solicited written
comments on the regulations. The comments received reflect the views of the New
Mexico automotive dealers association representing the interests of new vehicle dealers
and the independent automobile dealers association representing the interests of used
vehicle dealers. All comments received were considered.

[5-1-98; Recompiled 10/15/01]
12.2.4.7 DEFINITIONS:
All vehicles may be classified as one of the following:
A. "Used" shall mean

(1) avehicle that has previously been sold to a retail buyer who has taken
possession of the vehicle and the vehicle has been driven a total of at least two hundred
(200) miles by one or more retail buyers; or

(2)  avehicle for which the manufacturer’s certificate of origin or the
manufacturer’s statement of origin has been surrendered to a registration authority,
unless the certificate or statement has subsequently been returned, uncancelled, to the

dealer or a substitute certificate or statement has been issued to the dealer.

B. "Demonstrator” shall mean a vehicle which is not used but which has been
placed in demonstration or courtesy service regardless of the miles it has been driven.

C. "New" means a vehicle which is neither used nor a demonstrator.

D. "Rebate" means a reduction in price of a vehicle created, at least in part, by a
payment of money by a third party either to the dealer or the purchaser of the vehicle.

[5-1-98; Recompiled 10/15/01]
12.2.4.8 VEHICLE CATEGORIES:
A. Itis an unfair or deceptive trade practice for a dealer to describe a vehicle as new

when it is either used or a demonstrator or to describe a vehicle as a demonstrator
when it is used.



B. Itis an unfair or deceptive trade practice for dealers to use any phrase containing
the word "new" to describe a vehicle which is not new.

C. Itis an unfair or deceptive trade practice for a dealer to use any description which
would lead a reasonable person to believe that

(2) a vehicle is new if the vehicle is not new or
(2) that a vehicle is a demonstrator if the vehicle is used.

D. Itis an unfair or deceptive trade practice for a dealer to represent expressly or
by implication in an advertisement for a used vehicle or a demonstrator that the dealer
obtained the vehicle from the manufacturer unless the advertisement clearly and
conspicuously discloses the fact that the vehicle is used or a demonstrator. Examples of
implied representations that a dealer obtained a vehicle from the manufacturer include
but are not limited to the following:

(1)  "program car";

(2) "factory program car";

(3) “factory auction car";

(4)  "special purchase car";

(5)  "special factory purchase".
[5-1-98; Recompiled 10/15/01]
12.2.4.9 SPOT DELIVERIES:
It is an unfair or deceptive trade practice for any dealer to advertise or otherwise
represent a vehicle as new if the vehicle has been delivered to a retail buyer who signed
a contract obligating the buyer to pay the purchase price of the vehicle in exchange for
the vehicle and the vehicle has been driven a total of at least two hundred (200) miles
by one or more retail buyers; provided, however, that this section shall not be construed
to prohibit a dealer from titling a vehicle that has been spot delivered as a new vehicle
or providing new vehicle financing or warranty coverage for a vehicle that was
previously spot delivered, if the vehicle is otherwise eligible for a new vehicle, financing
or warranty coverage.

[5-1-98; Recompiled 10/15/01]

12.2.4.10 DISCOUNTS:



A. Manufacturers are required by federal law to label new automobiles with a
suggested retail price. See 15 USC 1232. Automobiles as defined by federal law include
passenger cars and station wagons. Federal law does not require similar labeling for
other vehicles.

B. Itis an unfair or deceptive trade practice to advertise a discount price or price
savings for a new motor vehicle unless the discount or savings claim is made in
reference to a reference price that is objectively verifiable using data not solely subject
to the dealer’s control, such as the manufacturer’s suggested retail price or the invoice
price, and:

(1) the claim is not deceptive;

(2) the dollar amount of the reference price meets any applicable requirement
such as Section 15 [now 12.2.4.15 NMAC]; and

(3) the resulting price meets the requirements of these regulations.

C. Itis an unfair or deceptive trade practice for a dealer to raise any price of a
vehicle to increase or create any discount, savings or rebate for the period of a sale and
then decrease the price after the sale.

D. Itis an unfair or deceptive trade practice for a dealer to use a reference price as
the basis for a discount price or price savings claim unless the dealer clearly and
conspicuously discloses:

(1) the source of the reference price, such as manufacturer’s suggested retail
price or invoice price; and

(2)  the amount of the reference price.
E. Itis an unfair or deceptive trade practice for a dealer to use a reference price
greater than the manufacturer’s suggested retail price as a basis for a discount or

savings claim unless the dealer clearly and conspicuously discloses that:

(1) the reference price is greater than the manufacturer’s suggested retail
price; and

(2)  the amount by which the reference price exceeds the manufacturer’s
suggested retail price.

[5-1-98; Recompiled 10/15/01]

12.2.4.11 "OVER INVOICE/UNDER INVOICE" DISCOUNT CLAIMS:



It is an unfair or deceptive trade practice for a dealer to use the term "invoice" or
"Invoice price" in advertising unless the term is used in reference to the manufacturer’s
or distributor’s total invoice price on a vehicle and the advertisement clearly and
conspicuously includes one or both of the following disclosures:

A. "the invoice may not represent actual dealer cost"; or

B. "the factory invoice refers to the manufacturer’s or distributor’s total invoice
price".

[5-1-98; Recompiled 10/15/01]
12.2.4.12 BELOW MARKET FINANCE CHARGE:

A. If dealer participation in "buying down" an interest rate may affect the final price
of the vehicle, it is an unfair or deceptive trade practice for a dealer to fail to clearly and
conspicuously disclose that fact in any advertisement offering the interest rate.

B. Itis an unfair or deceptive trade practice for a dealer to advertise below market
financing rates unless the advertisement clearly and conspicuously discloses all the
terms which must be met in order to qualify for that advertised rate. Examples are large
down payments, hidden finance charges, unusual terms of the loan or higher selling
prices.

[5-1-98; Recompiled 10/15/01]
12.2.4.13 HIDDEN DISCLOSURES:

A. ltis an unfair or deceptive trade practice for a dealer to obscure or make
misleading any material fact in any advertisement or sales presentation by the use of
layout, headlines, illustrations, footnotes, style, sound, length of time, lighting, color or
type size of an advertisement or any portion of an advertisement.

B. Itis an unfair or deceptive trade practice for a dealer to use any disclosure or
disclaimer in an advertisement unless the disclosure or disclaimer is clear and
conspicuous and in close proximity to the terms it modifies.

C. Itis an unfair or deceptive trade practice for a dealer to use television
advertisements with disclosures that are in such fine print or appear on the screen so
briefly that they cannot be easily read.

D. Comment. Each advertisement shall be evaluated for its overall impression. The
public should not have to weigh each word, hunt for the hidden meaning of each
statement or search for inconspicuous disclaimers. Dealers shall not advertise by
placing important disclosures in small print, inconspicuously buried at the bottom of the
advertisement.



[5-1-98; Recompiled 10/15/01]
12.2.4.14  "FREE GIFTS":

A. Itis an unfair or deceptive trade practice for a dealer to represent that another
product or service is being offered "free" or at no cost with the sale if a product or
service usually is sold at a price arrived at through bargaining, rather than at a fixed
price. FTC Guidelines at 16 CFR 251.1(g).

B. Itis an unfair or deceptive trade practice for a dealer to use the word "free" or
words of like meaning and import when describing a gift or other item to be given to a
customer who purchases a product or service if the selling price of the product or
service is increased as a result of the "free" item or if the product or service can be
purchased for a lesser price without the "free" item.

[5-1-98; Recompiled 10/15/01]
12.2.4.15 TRADE-INS:

A. ltis an unfair or deceptive trade practice for a dealer to use a guaranteed trade-in
amount or range of amounts in any advertising.

B. Itis an unfair or deceptive trade practice for a dealer to use a multiple, such as
"double", or other type of increased trade-in allowance in any advertising.

[5-1-98; Recompiled 10/15/01]
12.2.4.16 REBATES:

A. Itis an unfair or deceptive trade practice for a dealer to advertise rebates if the
dealer raises the price of the vehicle prior to a sale in order to compensate for the
allowance of the rebate.

B. Itis an unfair or deceptive trade practice for a dealer to advertise the existence of
a rebate or a price that takes into account a rebate unless the advertisement discloses
the existence, amount and source of the rebate.

C. Itis an unfair or deceptive trade practice for a dealer to advertise any rebate
unless the dealer maintains sufficient documentation to demonstrate that the sale prices
of vehicles sold in connection with such promotions have not been increased to
compensate for the rebate and the dealer makes such documentation available for
inspection and copying by the attorney general’s office upon written request during
normal business hours.

D. Itis an unfair or deceptive trade practice for a dealer to advertise as a rebate any
price reduction which is not a rebate.



[5-1-98; Recompiled 10/15/01]
12.2.4.17  ON APPROVED CREDIT:
It is an unfair or deceptive trade practice for a dealer to advertise a specified finance
rate and then have a customer sign a contract with a higher finance rate, unless the
advertisement discloses the information specified in Section 18 [now 12.2.4.18 NMAC]
for the loan program under which the low rate is offered and:

A. the customer declines to participate in the program advertised; or

B. the customer is not financially eligible for that loan program; or

C. the transaction is not eligible for the loan program.
[5-1-98; Recompiled 10/15/01]
12.2.4.18 CREDIT ADVERTISING:

A. The Truth in Lending Act and accompanying regulations govern credit
advertising. The following are triggering terms that require certain disclosures to be

made in the advertisement:

(1) the amount or percentage of any down payment (expressed as either a
percentage or dollar amount);

(2)  the number of payments;

(3) the amount of any payment (expressed either as a percentage or dollar
amount);

(4) the amount of any finance charge; and
(5) the period of repayment (the total time required to repay).

B. If any one of the triggering terms appeatr, it is an unfair or deceptive trade
practice to fail to clearly and conspicuously disclose in the advertisement:

(1) the amount or percentage of the down payment;
(2) the terms of repayment; and
3) the annual percentage rate. If the annual percentage rate may be

increased after consummation of the credit transaction, such as an adjustable rate loan,
that fact must be disclosed.



C. If an advertisement mentions the amount of any payment, expressed as a dollar
amount, that payment must be based on a sales price no less than the price required to
be used under Section 21 [now 12.2.4.21 NMAC].

[5-1-98; Recompiled 10/15/01]
12.2.4.19 LEASE ADVERTISING:

A. The Truth in Lending Act and accompanying regulations regulate consumer
leases because they represent an alternative to buying on credit. Also, unless certain
information is provided, a consumer might easily confuse leasing with purchasing on
credit.

B. If an advertisement promoting a "consumer lease" contains any of the following
triggering terms, then five specific disclosures must also be included in the
advertisement and it is an unfair or deceptive trade practice to fail to make all five
disclosures. The triggering terms are:

(1) the amount of any payment;
(2)  the number of required payments; and

(3) astatement that any or no down payment or other payment, is required at
the beginning of the lease.

C. If any triggering term is used in a consumer lease advertisement, then it is an
unfair or deceptive trade practice to fail to clearly and conspicuously make all five of the
following disclosures in that advertisement:

(1) astatement that the transaction advertised is a lease;

(2) the total amount of any payment (such as security deposit or capitalized
cost reduction) required at the beginning of the lease, or a statement that no such
payment is required;

(3) the number, amounts, due dates or periods of scheduled payments, and
the total number of such payments under the lease;

(4) a statement of whether the customer has the option to purchase the
leased property and at what time and price (the method of determining the price may be
substituted for disclosure of the price); and

(5) a statement of the amount or method of determining the amount or any
liabilities the lease imposes upon the customer at the end of the term, and, if the
customer has such liability, a statement that the customer shall be liable for any



difference between the estimated value of the leased property and its realized value at
the end of the lease term.

[5-1-98; Recompiled 10/15/01]
12.2.420 ADVERTISED PRICES AVAILABLE TO ALL:

A. Itis an unfair or deceptive trade practice for a dealer to sell a vehicle to a
customer for more than the advertised price of the vehicle.

B. Itis an unfair or deceptive trade practice for a dealer to sell a vehicle at a price
above the advertised price of the vehicle regardless of whether the advertised price has
been actually communicated to the purchaser prior to the sale; provided that this
provision does not prevent dealers from requiring customers to present a coupon or
copy of the advertisement to obtain the advertised price if the advertisement clearly and
conspicuously discloses that a coupon or copy of the advertisement must be presented.

[5-1-98; Recompiled 10/15/01]
12.2.4.21 DEALER PRICE ADVERTISING:

A. ltis an unfair or deceptive trade practice for a dealer to advertise the price of a
new motor vehicle unless the advertised price is the full cash price for which the dealer
will sell the vehicle. The only charges that may be excluded from the advertised price
are:

(2) federal and state taxes;
(2) license fees;
3) vehicle registration; and

(4) dealer transfer service fees, if the advertisement clearly and
conspicuously discloses, in close proximity to the advertised price, the amount of any
such fee and that the fee is a dealer imposed fee; provided, however, that it is an unfair
or deceptive trade practice for a dealer to fail to disclose in writing to a buyer purchasing
a vehicle on which no security interest is retained that the buyer may register the vehicle
on his own without paying a dealer transfer service fee.

B. Itis an unfair or deceptive trade practice for a dealer to use any qualification
when advertising the price of a vehicle such as "with trade", "with acceptable trade",
"with dealer-arranged financing"” or "with down payment."

C. If a price advertisement for a vehicle discloses a rebate, cash back, discount
savings claim or other incentive, it is an unfair or deceptive trade practice for a dealer to



fail to disclose in the advertisement the full cash price of the vehicle as well as the price
of the vehicle after deducting the incentive.

D. Itis an unfair or deceptive trade practice for a dealer to fail to include the price of
standard or optional equipment with which all cars sold by the dealer are minimally
equipped in the advertised price of the vehicle; provided, however, that the cost of
additional options or services requested by the purchaser may be added at the time of
sale to the purchase price.

E. Itis an unfair or deceptive trade practice for a dealer to use an illustration of a
motor vehicle in an advertisement unless the illustration is that of the motor vehicle
advertised. If an illustration of the advertised vehicle is not available, then the dealer
must clearly and conspicuously disclose that the illustration is not the vehicle being
advertised.

[5-1-98; Recompiled 10/15/01]
12.2.4.22  ADVERTISED VEHICLE AVAILABILITY:

A. When a dealer advertises a specific type of vehicle for sale that is not readily
available, it is an unfair or deceptive trade practice to fail to disclose the vehicle’s lack of
availability.

B. Itis an unfair or deceptive trade practice for a dealer to advise prospective
customers that an advertised vehicle is available when the vehicle is not available for
sale, or that an advertised vehicle is not available for sale when the vehicle is available
for sale.

C. Itis an unfair or deceptive trade practice for a dealer to advertise a particular
vehicle or type of vehicle for sale at a special price, unless the advertisement discloses
the number or stock numbers of the vehicles in stock for sale at that price.

[5-1-98; Recompiled 10/15/01]

12.2.4.23 NO DOWN PAYMENT:

It is an unfair or deceptive trade practice for a dealer to advertise that no down payment
is required in connection with the purchase of a vehicle when a down payment or trade-
in is in fact required. If only a trade-in is required a dealer may advertise that fact.
[5-1-98; Recompiled 10/15/01]

12.2.4.24 CONTRACT ADDITIONS WITHOUT CUSTOMER’S KNOWLEDGE:

A. Itis an unfair or deceptive trade practice for a dealer to negotiate the terms of a
sale and then add the cost of such items as extended warranty, credit life, dealer



preparation, undercoating, etc., to the contract without the customer’s knowledge and
consent.

B. Itis an unfair or deceptive trade practice for a dealer to use "documentary fee" or
other similar term for any charges other than those actually required by law for
processing of documents.

C. Itis an unfair or deceptive trade practice for a dealer to negotiate the terms of a
sale and then add the cost of "comptroller inventory adjustment", "floor plan, handling,
overhead and advertising”, or any other charges, however denominated, that represent
additional dealer profit, are part of the overhead expenses of running a dealership, are
necessary incidents of the sale of a vehicle, do not represent payment for a bona fide
product or service or are fictitious.

[5-1-98; Recompiled 10/15/01]
12.2.4.25 EXTENDED WARRANTIES:

It is an unfair or deceptive trade practice for a dealer to misrepresent or fail to accurately
disclose the terms or conditions of an extended service contract.

[5-1-98; Recompiled 10/15/01]
12.2.4.26 USE OF INITIALS OR ABBREVIATIONS:

It is an unfair or deceptive trade practice for a dealer to use initials or abbreviations in
an advertisement of a motor vehicle, including the window sticker and supplementary
sticker, unless all such initials or abbreviations are clearly defined in the advertisement
or window sticker; provided, however, that abbreviations may be used for such options
and features as air conditioning, power steering and power brakes in classified and
similar advertisements if such abbreviations are commonly understood by consumers.

[5-1-98; Recompiled 10/15/01]
12.2.427  SUPPLEMENTAL STICKER PRICES:

A. When a dealer is selling a vehicle for which a federal Monroney window sticker is
required pursuant to 15 USC 1232, it is an unfair or deceptive trade practice to charge
or attempt to charge a customer more than the manufacturer’s suggested retail price
unless the dealer’s asking price or supplemental price is clearly and conspicuously
disclosed on a supplemental sticker adjacent to the Monroney sticker.

B. Itis an unfair or deceptive trade practice for a dealer to misrepresent the reasons
for additional charges listed on a supplemental sticker.



C. Itis an unfair or deceptive trade practice for a dealer to list on a supplemental
sticker a charge which:

Q) the dealer did not incur;
(2) is otherwise accounted for on the Monroney sticker; or
3) is otherwise reimbursed.

D. Itis an unfair or deceptive trade practice for a dealer to represent, by a sticker or
other means, that options have been added to a vehicle before they have been added.

[5-1-98; Recompiled 10/15/01]
12.2.428 LEMON VEHICLES:

It is an unfair or deceptive trade practice for a dealer or manufacturer to sell a vehicle
knowing that it has been returned to a dealer or manufacturer under the terms of the
Motor Vehicle Quality Assurance Act, Section 57-16A-1 NMSA 1978 et seq., or any
similar law of any other state unless prior to sale the dealer clearly and conspicuously
discloses in writing to any prospective purchaser that the vehicle was returned to the
manufacturer due to one or more defects under the New Mexico Lemon Law or the
Lemon Law of another state and the nature of the defects if known.

[5-1-98; Recompiled 10/15/01]
12.2.4.29 SELF-REGULATION PROGRAMS:

A. The attorney general may refer any complaint alleging a violation of these
regulations by a dealer participating in an approved self-regulation program to the
program. Not more than forty-five (45) days of receiving a complaint by referral from the
attorney general, the program shall provide the attorney general with a written report
describing the substance of the complaint and the program’s disposition of the
complaint.

B. At a minimum, an approved self-regulation program shall include:

(1) substantive standards determined by the attorney general to be identical
to or more stringent than the standards set forth in these regulations; and

(2) an enforcement procedure that the attorney general determines to be fair
and impartial, responsive to complaints and likely to enforce compliance with the
program’s substantive standards.



C. Not less than every twelve (12) months, or more frequently if requested by the
attorney general, the program shall submit a written report to the attorney general
containing the following information:

(1)  copies of all complaints received by the program;

(2)  the number of complaints against each dealer;

(3) the disposition of each complaint;

(4)  the number of complaints received by type of complaint; and

(5) any other information or documents the attorney general may request.

D. All records of the program shall be available for inspection and copying by the
attorney general upon request during normal business hours.

E. All proceedings of the program concerning consumer complaints shall be open to
the public.

F. All consumer complaints, complaint resolutions regardless of the source of the
complaint and decisions of the program shall be available for inspection and copying by
the public upon reasonable notice during normal business hours.

G. The attorney general may withdraw approval of a program at any time upon a
finding by the attorney general that the program has failed to comply with the
requirements of these regulations or that the program, while complying, has failed to
effectively and meaningfully regulate the practices of the dealers participating in the
program.

[5-1-98; Recompiled 10/15/01]
12.2.4.30 SEVERABILITY:

If any part of these regulations is held invalid, the remainder and the application thereof
shall not be affected.

[5-1-98; Recompiled 10/15/01]
12.2.4.31 SIGNATURE:
Original Adoption and Promulgation
Tom Udall

Attorney General



Date: 5/12/93

Readoption and Repromulgation

Tom Udall

Attorney General

Date: 4/9/98

Tom Udall

Attorney General

[5-1-98; Recompiled 10/15/01]

PART 5: REQUIREMENTS FOR ENVIRONMENTAL MARKETING CLAIMS
12.25.1 ISSUING AGENCY:

Office of the New Mexico Attorney General, Consumer Protection Division, Post Office
Drawer 1508, Santa Fe, New Mexico 87504-1508

[5/1/98; Recompiled 10/15/01]

12.2.5.2 SCOPE:

Marketers and advertisers.

[5/1/98; Recompiled 10/15/01]

12.25.3 STATUTORY AUTHORITY:

New Mexico Unfair Practices Act, Section 57-12-1 NMSA 1978 et seq. and New Mexico
False Advertising Act, Section 57-15-1 NMSA 1978 et seq.

[5/1/98; Recompiled 10/15/01]
12.254 DURATION:
Permanent.

[5/1/98; Recompiled 10/15/01]

12.2.5.5 EFFECTIVE DATE:



Re-promulgated and reformatted in NMAC format effective as of May 1, 1998 unless a
later date is cited at the end of a section or paragraph.

[5/1/98; Recompiled 10/15/01]

[Compiler’s note: The words or paragraph, above, are no longer applicable. Later dates
are now cited only at the end of sections, in the history notes appearing in brackets.]

12.2.5.6 OBJECTIVE:

A. These regulations are intended to accomplish two principal objectives. The first is
to deter unfair and deceptive practices that result in economic harm to consumers. The
second is to encourage fair competition by providing clear legal standards for
environmental marketing claims to facilitate compliance with and enforcement of the
law.

B. In recent years consumers have increasingly made purchasing decisions based
upon their perception of the environmental attributes and benefits of various products
and packaging. Similarly, persons marketing products and packaging have increasingly
made reference to the environmental attributes and benefits of their products and
packaging in advertising and sales presentations.

C. Unlike some other kinds of advertising, environmental marketing claims are
difficult, if not impossible, for consumers to evaluate on their own. Scientific testing is
normally required to determine whether an environmental marketing claim is true.
Consumers are not in a position to make independent evaluations of such claims.
Regulations are needed to ensure that advertising and sales practices are not unfair or
deceptive, that such practices conform to legitimate consumer expectations and that all
marketers and advertisers are placed on an equal competitive footing. The attorney
general has therefore concluded that regulation of environmental marketing claims is in
the public interest and will promote the health, safety and general welfare of the citizens
of New Mexico.

D. These regulations provide a basis for evaluating environmental marketing claims.
They reflect provisions of New Mexico law, but do not necessarily cover every possible
deceptive marketing practice. Therefore, it is not intended that literal compliance with
these regulations be an absolute protection against liability for deceptive environmental
marketing claims. Marketers and advertisers must review their environmental marketing
claims in light of the purpose of the regulations.

E. The federal trade commission has promulgated Guides for the Use of
Environmental Marketing Claims. See, 16 C.F.R. 260. These guides apply to such
claims in or affecting commerce. To the extent possible, these regulations follow the
federal trade commission’s guides both out of deference to the legislative directive that
interpretation of the Unfair Practices Act be guided by the commission’s interpretations
and to reduce the burden on business by avoiding conflicting regulatory requirements.



F. Before promulgating these regulations, notice of the proposed action was
published on January 15, 1994 in the New Mexico Register, Volume V, No. 1, pursuant
to AG 92-3-1.3(A) [now 12.2.1.9 NMAC], and a public hearing was held on March 2,
1994 in Santa Fe. All comments received during the hearing were considered in the
revision of the regulations finally promulgated. Representatives of the New Mexico
grocers association, the general services department of the state of New Mexico, New
Mexico PIRG, the New Mexico environment department and the owner of a diaper
service testified at the hearing. This office also solicited written comments on the
regulations. Twelve written comments were received reflecting the views of a variety of
business interests, government agencies and New Mexico PIRG. All comments
received were considered.

[5/1/98; Recompiled 10/15/01]
12.2.5.7 DEFINITIONS:

A. As used in these regulations, the term "environmental marketing claim" means
any representation about the environmental attributes of a product or a package made
in connection with the advertising, marketing, offer for sale or sale of such product or
package.

B. As used in these regulations, the term "prior reasonable basis" means such
competent and reliable evidence as would satisfy a reasonable and prudent
businessperson, acting in good faith, that the environmental marketing claim is true. In
general, environmental marketing claims must be supported by competent and reliable
scientific evidence, and the prior reasonable basis for an environmental marketing claim
must be based on such evidence. For any test, analysis, research, study or other
evidence to be "competent and reliable" for the purposes of these regulations, it must
be conducted and evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and reliable results.

[5/1/98; Recompiled 10/15/01]
12.2.5.8 FALSE AND MISLEADING CLAIMS PROHIBITED:

It is an unfair or deceptive trade practice for any person to make an environmental
marketing claim that is false or misleading.

[5/1/98; Recompiled 10/15/01]
12.2.5.9 PRIOR REASONABLE BASIS REQUIRED:

It is an unfair or deceptive trade practice for any person to make an environmental
marketing claim unless prior to making the claim:



A. the person has and relies upon a prior reasonable basis from which to conclude
that the claim is true; and

B. the person possesses documents that evidence the prior reasonable basis for
the claim.

[5/1/98; Recompiled 10/15/01]
12.2.5.10 RECORD-KEEPING REQUIREMENTS:

A. Any person who makes an environmental marketing claim must retain any and all
documents evidencing the prior reasonable basis for the claim for a period of at least
two years after the last date on which the claim is made. It is an unfair or deceptive
trade practice for any person who makes an environmental marketing claim to fail to
retain any and all documents evidencing the prior reasonable basis for the claim for a
period of not less than two years after the last date on which the claim is made.

B. Any person who makes an environmental marketing claim must provide the
attorney general with any and all documents evidencing the prior reasonable basis for
such claim upon ten days written notice. It is an unfair or deceptive trade practice to fail
to provide the attorney general with any and all documents evidencing the prior
reasonable basis for an environmental marketing claim upon ten days written notice.

[5/1/98; Recompiled 10/15/01]
12.2.5.11  QUALIFICATIONS AND DISCLOSURES:

A. ltis an unfair or deceptive trade practice for any person to obscure or make
misleading any material fact in any environmental marketing claim by the use of layout,
headlines, illustrations, footnotes, style, sound, length of time, lighting, color or type
size.

B. Itis an unfair or deceptive trade practice for any person to use any disclosure or
disclaimer in an environmental marketing claim unless the disclosure or disclaimer is
clear and conspicuous and in close proximity to the terms it modifies.

C. Itis an unfair or deceptive trade practice for any person to make a televised
environmental marketing claim with disclosures that are in such fine print or appear on
the screen so briefly that they cannot be easily read.

D. Comment: To be effective, any qualifications and disclosures must be sufficiently
clear and prominent to prevent deception. Clarity of language, relative type size and
proximity to the claim being qualified and an absence of contrary claims that could
undercut effectiveness will maximize the likelihood that the qualifications and
disclosures are appropriately clear and prominent.



[5/1/98; Recompiled 10/15/01]
12.2.5.12 DISTINCTION BETWEEN BENEFITS OF PRODUCT AND PACKAGE:

It is an unfair or deceptive trade practice to make an environmental marketing claim in a
way that fails to make clear whether the environmental attribute or benefit being
asserted refers to the product, the product’s packaging or to a portion or component of
the product or packaging.

[5/1/98; Recompiled 10/15/01]
12.2.5.13 OVERSTATEMENT OF ENVIRONMENTAL BENEFITS:

It is an unfair or deceptive trade practice to make an environmental marketing claims in
a manner that overstates the environmental attribute or benefit, expressly or by
implication. Marketers must avoid implications of significant environmental benefits if the
benefits are in fact negligible.

[5/1/98; Recompiled 10/15/01]
12.2.5.14 COMPARATIVE CLAIMS:

It is an unfair or deceptive trade practice to make an environmental marketing claim that
includes a comparative statement unless:

A. the claim is presented in a manner that makes the basis for the comparison
sufficiently clear to avoid consumer deception; and

B. the marketer is able to substantiate the comparison.
[5/1/98; Recompiled 10/15/01]
12.2.5.15 GENERAL ENVIRONMENTAL BENEFIT CLAIMS:

A. ltis an unfair or deceptive trade practice to misrepresent directly or by implication
that a product or package offers a general environmental benefit.

B. Comment: Unqualified general claims of environmental benefit are difficult to
interpret and, depending on their context, may have a wide range of meanings to
consumers. Such claims may convey that a product or package has specific and far-
reaching environmental benefits when it does not. Every express and material implied
claim that a general assertion conveys to reasonable consumers about an objective
guality must be substantiated. Unless this substantiation duty can be met, broad
environmental claims must either be avoided or qualified, as necessary, to prevent
deception about the specific nature of the environmental benefit being asserted.



[5/1/98; Recompiled 10/15/01]
12.2.5.16 DEGRADABLE, BIODEGRADABLE AND PHOTODEGRADABLE:

It is an unfair or deceptive act or practice to misrepresent, directly or by implication, that
a product or package is degradable, biodegradable or photodegradable. An unqualified
claim that a product or package is degradable, biodegradable or photodegradable must
be substantiated by competent and reliable scientific evidence that the entire product or
package will completely break down and return to nature, i.e., decompose into elements
found in nature, within a reasonably short period of time after customary disposal.
Claims of degradability, biodegradability or photodegradability must be qualified to the
extent necessary to avoid consumer deception about:

A. the product’s or package’s ability to degrade in the environment where it is
customarily disposed; and

B. the rate and extent of degradation.
[5/1/98; Recompiled 10/15/01]
12.25.17 COMPOSTABLE:

A. ltis an unfair or deceptive trade practice to misrepresent, directly or by
implication, that a product or package is compostable.

B. Itis an unfair or deceptive trade practice to make an unqualified claim that a
product or package is compostable unless the claim is substantiated by competent and
reliable scientific evidence that all the materials in the product or package will break
down into, or otherwise become part of, usable compost (e.g., soil-conditioning material,
mulch) in a safe and timely manner in an appropriate composting program or facility, or
in a home compost pile or device.

C. Claims of compostability must be qualified to the extent necessary to avoid
consumer deception. An unqualified claim may be deceptive if:

(1)  municipal composting facilities are not available to a substantial majority of
consumers or communities where the product is sold;

(2) the claim misleads consumers about the environmental benefit provided
when the product or package is disposed of in a landfill; or

(3)  consumers misunderstand the claim to mean that the product or package
can be safely composted in their home compost pile or device, when in fact it cannot.

[5/1/98; Recompiled 10/15/01]



12.2.5.18 RECYCLABLE:

A. Itis an unfair or deceptive trade practice to misrepresent, directly or by
implication, that a product or package is recyclable. A product or package should not be
marketed as recyclable unless it can be collected, separated or otherwise recovered
from the solid waste stream for use in the form of raw materials in the manufacture or
assembly of a new product or package.

B. Unqualified claims of recyclability may be made only if the entire product or
package, excluding minor incidental components, is recyclable. For products or
packages that are made of both recyclable and non-recyclable components, the
recyclable claim must be adequately qualified to avoid consumer deception about which
portions or components of the product or package are recyclable. Claims of recyclability
must be qualified to the extent necessary to avoid consumer deception about any
limited availability of recycling programs or collection sites. If an incidental component
significantly limits the ability to recycle the product or package, the claim would be
deceptive. A product or package that is made of recyclable material, but because of its
shape, size or some other attribute, is not accepted in recycling programs should not be
marketed as recyclable. Qualification may be necessary to avoid consumer deception
about the limited availability of recycling programs and collection sites if recycling
collection sites are not available to a substantial majority of consumers or communities.

[5/1/98; Recompiled 10/15/01]
12.2.5.19 RECYCLED CONTENT:

A. ltis an unfair or deceptive trade practice to make a recycled content claim unless
the materials for which the claim is made have been recovered or otherwise diverted
from the solid waste stream, either during the manufacturing process (pre-consumer) or
after consumer use (post-consumer). To the extent that the source of recycled content
includes pre-consumer material, the manufacturer or advertiser must have
substantiation for concluding that the pre-consumer material would otherwise have
entered the solid waste stream. In asserting a recycled content claim, distinctions may
be made between pre-consumer and post-consumer materials. Where such distinctions
are asserted, any express or implied claim about the specific pre-consumer or post-
consumer content of a product or package must be substantiated.

B. Itis an unfair or deceptive trade practice to misrepresent, directly or by
implication, that a product or package is made of recycled material. Unqualified claims
of recycled content may be made only if the entire product or package, excluding minor
incidental components, is made from recycled material. For products or packages that
are only partially made of recycled material, a recycled claim must be adequately
qualified to avoid consumer deception about amount, by weight, of recycled content in
the finished product or package.

[5/1/98; Recompiled 10/15/01]



12.2.5.20 SOURCE REDUCTION:
It is an unfair or deceptive trade practice to misrepresent, directly or by implication, that
a product or package has been reduced or is lower in weight, volume or toxicity. Source
reduction claims must be qualified to the extent necessary to avoid consumer deception
about the amount of the source reduction and the basis for any comparison asserted.
[5/1/98; Recompiled 10/15/01]
12.2.5.21 REFILLABLE:

A. Itis an unfair or deceptive trade practice to misrepresent, directly or by
implication, that a package is refillable. An unqualified refillable claim should not be
asserted unless a system is provided for:

(1) the collection and return of the package for refill; or

(2)  the later refill of the package by consumers with product subsequently
sold in another package.

B. Itis an unfair or deceptive trade practice to market a package with an unqualified
refillable claim if it is up to consumers to find new ways to refill the package.

[5/1/98; Recompiled 10/15/01]

12.2.5.22 OZONE SAFE AND OZONE FRIENDLY:

It is an unfair or deceptive trade practice to misrepresent, directly or by implication, that
a product is safe for or "friendly" to the ozone layer. A direct or implicit claim that a
product does not harm the ozone layer is deceptive if the product contains an ozone-
depleting substance.

[5/1/98; Recompiled 10/15/01]

12.2.5.23  SEVERABILITY:

If any part of these regulations is held invalid, the remainder and the application thereof
shall not be affected.

[5/1/98; Recompiled 10/15/01]
12.2.5.24  SIGNATURE:
Original Adoption and Promulgation

Tom Udall



Attorney General

Date: 11/1/94

Readoption and Repromulgation
Tom Udall

Attorney General

Date: 4/9/98

Tom Udall

Attorney General

[5/1/98; Recompiled 10/15/01]

Pre-NMAC Regulatory Filing History. The material in this part is derived from that
previously filed with the State Records Center and Archives under:

AG 94-1, Regulations for Environmental Marketing Claims Issued Pursuant to the Unfair
Practices Act and False Advertising Act, filed 11/2/94.

History of Repealed Material: [RESERVED]
PART 6: REQUIREMENTS FOR REPAIR OF VEHICLES
12.2.6.1 ISSUING AGENCY:

Office of the New Mexico Attorney General, Consumer Protection Division, Post Office
Drawer 1508, Santa Fe, New Mexico 87504.

[1/1/98; Recompiled 10/15/01]
12.2.6.2 SCOPE:

Automotive repair shops and automotive repair facilities.

[1/1/98; Recompiled 10/15/01]
12.2.6.3 STATUTORY AUTHORITY:

New Mexico Unfair Practices Act, Section 57-12-1 NMSA 1978 et seq.

[1/1/98; Recompiled 10/15/01]



12.2.6.4 DURATION:

Permanent.

[1/1/98; Recompiled 10/15/01]
12.2.6.5 EFFECTIVE DATE:

January 1, 1998, unless a later date is cited at the end of a section or paragraph.

[1/1/98; Recompiled 10/15/01]

[Compiler’s note: The words or paragraph, above, are no longer applicable. Later dates
are now cited only at the end of sections, in the history notes appearing in brackets.]

12.2.6.6 OBJECTIVE:
The purpose is to accomplish three principal objectives:
A. to deter unfair business practices within the automotive industry;

B. to provide clear legal standards for the automotive repair industry in order to
facilitate industry compliance, clearly establish a set of rights and responsibilities for
both consumers and automotive repair facilities and make evaluation of existing
practices easier; and

C. to make sure the genuine public interest is served in the encouragement of
industry self-regulation when available government resources are too few to permit
substantial government oversight of the industry.

[1/1/98; Recompiled 10/15/01]
12.2.6.7 DEFINITIONS:

A. As used in these regulations, the terms "automotive repair shop" and "repair
facility" are interchangeable and mean any business or operation engaged in
automotive repair or automotive service (including, but not limited to, tune-up, oil
change, window tinting, collision repair or refinishing and installation of new or used
automotive parts and/or accessories).

B. As used in these regulations, "automobile” shall mean every vehicle which is self-
propelled and subject to registration under the Motor Vehicle Code.

C. As used in these regulations, "diagnostic" or "trouble shooting fee" shall mean a
fee charged for the purpose of determining the nature, extent and source of the need for
repair.



D. As used in these regulations, "sublet" shall mean work performed by a business
or person other than the automotive repair shop charging the customer for the work
unless the other business is owned by or in common ownership with the shop.

[1/1/98; Recompiled 10/15/01]
12.2.6.8 STATEMENT OF BASIS:

A. The attorney general has long been concerned about unfair and deceptive
practices in the automotive repair industry. The attorney general’s consumer protection
division has received numerous complaints and telephone calls alleging unfair and
deceptive trade practices in the automotive repair industry.

B. The complaints include, but are not limited to, the absence of a warranty on
completed repairs, price gouging, automotive part misrepresentation, failure to give
written estimates, failure to adhere to estimates, failure to disclose labor rates,
unauthorized repairs and the imposition of liens for unauthorized repairs. The consumer
protection division has also received requests and complaints from industry members
regarding the necessity of a statement clearly defining their rights and responsibilities.

C. These regulations provide some basic rules in a complicated industry. They are
not exhaustive and do not cover every practice and procedure involved in automotive
repair. Therefore, it is not intended that literal compliance with these regulations be an
absolute protection against liability for practices and procedures surrounding automotive
repair.

[1/1/98; Recompiled 10/15/01]
12.2.6.9 WARRANTIES, RATES AND RETURNS:

A. ltis an unfair or deceptive trade practice for an automotive repair shop to fail to
post the major provisions of its warranty policy in a prominent and conspicuous location
within the repair facility and to fail to provide any person who has purchased automotive
repair services with a written warranty or statement that there is no warranty, if such is
the case.

B. Itis an unfair or deceptive trade practice for an automotive repair facility to fail to
make available to all customers upon request the details of its warranty and return
policies.

C. Itis an unfair or deceptive practice for an automotive repair facility to fail to post
the current method by which labor charges are calculated, including any dollar figures
used, at a prominent and conspicuous location within the facility or on the customer
invoice or estimate.

[1/1/98; Recompiled 10/15/01]



12.2.6.10 ESTIMATES, INVOICE AND PAYMENT:

A. Itis an unfair or deceptive trade practice for an automotive repair facility to fail to
give an estimate of repairs that exceed one hundred dollars ($100). A written estimate
from an insurance company or independent appraisal firm shall be deemed to meet this
requirement in lieu of the repair facility estimate. For calculation of the dollar amount,
fees for related repairs diagnosed at the same time shall be aggregated. A diagnostic
fee is not subject to this section as long as the disclosure required by Section 11.1 [now
Section 12.2.6.11 NMAC] is made at the time an estimate would have been required.
The estimate shall be written. If the customer is not present at the time the estimate is
finalized, the repair facility may obtain oral approval from the customer or proceed,
based upon full disclosure of the content of the written estimate. If oral approval is
obtained, the repair facility shall provide the customer with a copy of the written estimate
no later than the time the customer picks up his or her vehicle. The estimate shall
document who authorized the repairs, the phone numbers at which they were
contacted, exactly what repairs were authorized and the time, date and name of the
person obtaining the authorization. If the repairs exceed the estimate by the greater of
ten percent or fifty dollars ($50), the shop must obtain a new authorization for any
repairs beyond 110 percent or ($50) of the original estimate. If the additional repairs are
authorized and paid for by an insurance company, no customer authorization is
necessary. If the consumer does not desire an estimate, the consumer may choose to
sign a waiver relieving the facility of these responsibilities and requirements when he or
she initially leaves the automobile for repair. However, a consumer must be made fully
aware of the consequences of his or her waiver, which shall include a brief explanation
of the privileges he or she has waived.

B. Itis an unfair or deceptive trade practice for an automotive repair facility to solicit,
collect or require payment for repair charges in excess of those permitted by Section
10.1 [now Subsection A of 12.2.6.10 NMAC].

C. Itis an unfair or deceptive trade practice for an automotive repair facility to fail to
provide the customer with an invoice stating in detail all repairs completed and,
pursuant to Section 12.1 [now Subsection A of Section 12.2.6.12 NMAC], all parts and
material used in the repair or service of the customer’s automobile; provided that no
itemization is required if the charge for parts and materials is ($50) or less. Furthermore,
if any repair is sublet, the sublet repairs shall be marked "sublet" on the customer’s
invoice.

D. Itis an unfair or deceptive trade practice for an automobile repair shop to assert
or impose or attempt to assert or impose a mechanic’s lien for charges in excess of
those permitted by Section 10.1 [now Subsection A of 12.2.6.10 NMAC].

[1/1/98; Recompiled 10/15/01]

12.2.6.11 FEES:



It is an unfair or deceptive trade practice for an automotive repair facility to fail to
disclose the basis for calculating a trouble shooting or diagnostic fee.

[1/1/98; Recompiled 10/15/01]
12.2.6.12 PARTS:

A. Itis an unfair or deceptive trade practice for an automotive repair facility or
insurance company to fail to disclose (if known) whether particular parts used in the
repair of the customer’s automobile were used or rebuilt or aftermarket crash parts. If a
facility or insurance company fails to disclose such information regarding the condition
of the parts used in the repair or service, it will be assumed that the parts installed were
new, and they shall be warranted as such.

B. All repair facilities shall keep the parts for customer inspection. Customers may
retain the parts if they so desire, unless the specific manufacturer requires that the part
be returned or if the part is hazardous to the environment. If the customer desires
removed parts that involve a core, the customer will be responsible for the core charge.
A repair facility shall not be required to keep parts if disposal or special handling is
required by law. A repair facility shall not be required to keep parts after a vehicle has
been released to the customer.

[1/1/98; Recompiled 10/15/01]
12.2.6.13 SUBSTANTIAL COMPLIANCE:

A procedure or requirement is in substantial compliance with these regulations if, taking
all relevant circumstances into account, the purpose of the procedure or requirement in
the regulations is met, regardless of whether or not the technical requirements of the
regulations are met.

[1/1/98; Recompiled 10/15/01]
12.2.6.14  SELF-REGULATION PROGRAMS:

A. The attorney general may refer to an approved self-regulation program any
complaint alleging a violation of these regulations by an automotive repair shop
participating in the program. Not more than forty-five (45) days of receiving a complaint
by referral from the attorney general, the program shall provide the attorney general
with a written report describing the substance of the complaint and the program’s
disposition of the complaint.

B. At a minimum, an approved self-regulation program shall include:

Q) substantive standards determined by the attorney general to be in
substantial compliance with the standards set forth in these regulations; and



(2)  an enforcement procedure that the attorney general determines to be fair
and impartial, responsive to complaints and likely to enforce compliance with the
program’s substantive standards.

C. Not less than every twelve (12) months, or more frequently if required by the
attorney general, the program shall submit a written report to the attorney general
containing the following information:

(1) copies of all complaints received by the program; and

(2)  the number of complaints against each auto repair facility; and

(3) the disposition of each complaint; and

(4)  the number of complaints received by type of complaint; and

(5) any other information or documents requested by the attorney general.

D. All records of the program shall be available for inspection and copying by the
attorney general upon request during normal business hours.

E. All proceedings of the program concerning consumer complaints shall be open to
the public.

F. The attorney general may withdraw approval of a program at any time upon a
finding by the attorney general that the program has failed to comply with the
requirements of these regulations, or the program, while complying, has failed to
effectively and meaningfully regulate the practices of the automotive repair shops
participating in the program.

[1/1/98; Recompiled 10/15/01]

12.2.6.15 ENFORCEMENT:

A violation of these regulations is a violation of the Unfair Practices Act.
[1/1/98; Recompiled 10/15/01]

12.2.6.16  SEVERABILITY:

If any portion of these regulations is held invalid, the remainder of the regulations and
applications thereof shall remain unaffected.

[1/1/98; Recompiled 10/15/01]

Date:




Tom Udall

Attorney General

PART 7: COMPARATIVE PRICE ADVERTISEMENTS AND SAVINGS
CLAIMS FOR THE NATIVE AMERICAN JEWELRY AND ARTS AND
CRAFTS RETAIL INDUSTRY

12.2.7.1 ISSUING AGENCY:

Office of the New Mexico Attorney General, Consumer Protection Division, Post Office
Drawer 1508, Santa Fe, New Mexico 87504-1508.

[7/15/98; 12.2.7.1 NMAC - Rn, 1 NMAC 2.7.1, 02/14/08]
12.2.7.2 SCOPE:

Native American jewelry and arts and crafts retail industry.
[7/15/98; 12.2.7.2 NMAC - Rn, 1 NMAC 2.7.2, 02/14/08]
12.2.7.3 STATUTORY AUTHORITY:

New Mexico Unfair Practices Act, Section 57-12-13 NMSA 1978 (1967); New Mexico
and False Advertising Act, Section 57-15-7 NMSA 1978 (1967).

[7/15/98; 12.2.7.3 NMAC - Rn, 1 NMAC 2.7.3, 02/14/08]
12.2.7.4 DURATION:

Permanent.

[7/15/98; 12.2.7.4 NMAC - Rn, 1 NMAC 2.7.4, 02/14/08]
12.2.7.5 EFFECTIVE DATE:

July 15, 1998, unless a later date is cited at the end of a section.
[7/15/98; 12.2.7.5 NMAC - Rn & A, 1 NMAC 2.7.5, 02/14/08]

12.2.7.6 OBJECTIVE:



These regulations provide a foundation for comparative price advertisements for the
Native American jewelry and arts and crafts retail industry. Although these regulations
reflect New Mexico law and federal trade commission regulations (16 C.F.R. Ch. 1, Part
233 (Guides Against Deceptive Pricing), they should not be presumed to constitute a
guard against deceptive pricing practices entirely. The principal objective of these
regulations is to deter unfair, deceptive and misleading price comparison advertising
within the industry.

[7/15/98; 12.2.7.6 NMAC - Rn, 1 NMAC 2.7.6, 02/14/08]
12.2.7.7 DEFINITIONS:

A. "Advertisement" means any statement, offer, sales presentation or
representation, whether oral or written, regardless of medium or form, concerning or
related to any good offered for sale or lease, including, but not limited to, any statement
or representation contained on any label, tag or sign, or in any catalog or other printed
material, or whether through any electronic transmission or medium, including, but not
limited to, television, radio, facsimile or electronic data transmission over a modem or
electronic mail, the purpose of which is to promote, describe or characterize the good in
order to induce the public to buy or lease it, or otherwise to give consideration to the
offer for the good.

B. "Clearly and conspicuously” means that the statement, representation or term
being disclosed is reasonably understandable, is in such size, color contrast or
audibility, is so placed and represented as to be readily noticeable, is in close proximity
to the information it modifies, and, where applicable, is of a sufficient duration as to be
reasonably understandable.

C. "Comparable good" means a good that is substantially identical in composition,
style, design, model, kind, variety, service or performance characteristics to the good to
which it is compared in any advertisement.

D. "Good" means any item or article of jewelry, including, but not limited to,
necklaces, earrings, bracelets, pendants, broaches, rings and pins. "Good" means also
any Native American or southwestern style art or craft object or article, including, but not
limited to, kachinas, fetishes, pottery and drums, whether or not the object or article is
"Indian handmade" or "Indian crafted", as defined by New Mexico Indian Arts and Crafts
Sales Act, Section 30-33-4 NMSA 1978.

E. "List price"” means a price given to a retailer by a manufacturer, supplier or other
non-retail distributor as a suggested retail price for the good and includes the term
"manufacturer’s suggested retail price".

F. "Native American jewelry and arts and crafts" means such goods meeting the
criteria of of the Indian Arts and Crafts Sales Act, Section 30-33-4 NMSA 1978, for
"Indian handmade" and "Indian crafted" and all other jewelry and arts and crafts which,



although they do not qualify as "Indian handmade" or "Indian crafted”, are made or
manufactured to appear to be in the Native American style.

G. "Price comparison" means an express or implied comparison in any
advertisement (whether or not expressed wholly or in part in dollars, cents, fractions or
percentages) of a seller’s current price for a good with any reference price, whether or
not the price is actually stated in the advertisement.

H. "Reasonably substantial period of time" means 90 consecutive days.

I. "Reference price" means the price or other description of value of a good to
which a seller compares its current price in an advertisement.

J. "Regular price” means the price at which a seller offered the good for a
reasonably substantial period of time in the recent, regular course of its business,
openly, actively and in good faith, with an intent to sell such good or product at that
price.

K. "Seller" means any person who offers to sell, or sells, and in doing so
disseminates advertisements for any good (as defined in Subsection D of 12.2.7.7
NMAC) in New Mexico, whether or not the sale of goods as defined herein is the seller’s
primary business. "Seller" may include any officer, agent, employee, sales person or
representative of the seller, and any advertising agency employed by a seller.

L. "Trade area" means the geographic area where a seller’s outlets are located.

M. "Wholesale" means the sale of goods to a retail merchant who intends to resell
the merchandise to the public at a higher retail price.

[7/15/98; 12.2.7.7 NMAC - Rn, 1 NMAC 2.7.7, 02/14/08]
12.2.7.8 IDENTIFICATION OF BASIS FOR PRICE COMPARISON REQUIRED:

A. Except as provided in this rule, it is an unfair and deceptive trade practice to
mark, label or otherwise advertise Native American jewelry or arts and crafts at any
price other than the actual, good faith retail price at which the seller offers and intends
to sell the goods to the public.

B. Except as provided in Subsection B of 12.2.7.9 NMAC, it is an unfair and
deceptive practice for a seller to advertise using a price comparison or claim of savings
as to any good offered for sale unless the seller clearly and conspicuously discloses the
basis or source of the price comparison or savings claim.

(1) Comment: It is a prevalent advertising practice in the retail Native
American jewelry and arts and crafts industry to compare, directly or indirectly, a seller's
price to another’s price for the purpose of emphasizing the bargain to be had. The



attorney general has received numerous inquiries and complaints from consumers,
artists and retailers regarding misleading and deceptive advertising in the form of the
perpetual sales, fictitious reference prices, fictitious discounts and the absence of a
bona fide reference price.

(2) Comment: Often consumers rely upon advertising which contains an
implied or express comparison between prices or the offer of a price reduction to make
purchasing decisions. Consumers can be misled or deceived as to the existence or
amount of a bargain when such advertisements utilize a fictitious reference or former
price, or imply a "regular” price that has been established only to create the illusion of a
bargain. Sellers have also complained about such advertising practices as an unfair
method of competition.

3) Comment: The Unfair Practices Act prohibits deceptive representations in
connection with the sale or lease of goods or services, the making of false or misleading
statements of fact concerning the price of goods and the existence of or amounts of
price reductions. Under the act, it is also unlawful to fail to state a material fact if such
failure deceives or tends to deceive the public. Regulations are needed to ensure that
price comparison advertising and other savings claims are not unfair, deceptive or
misleading. The attorney general has determined that regulation of price comparison
advertisements and other savings claims in the affected industry is in the interest of the
citizens of New Mexico.

[7/15/98; 12.2.7.8 NMAC - Rn, 1 NMAC 2.7.8, 02/14/08]
12.2.7.9 COMPARISON TO SELLER’S OWN FORMER PRICE:

A. ltis an unfair and deceptive practice for a seller to advertise using a comparison
between the seller’s current price and the seller’s former price for any good unless the
good was offered to the public openly and honestly, in good faith, with intent to sell at
the former price, for a reasonably substantial period of time which immediately
preceded the effective date of the price reduction.

B. A seller may advertise using a price comparison or claim a savings without the
required disclosure(s), as described in Subsection B of 12.2.7.8 NMAC, only if the price
comparison or savings claim is clearly based on the seller’s former price. Terms such as
"regular,” "regularly,” "formerly," "originally," "was" or words of similar meaning may be
used by the seller to refer and identify a comparison to his or her former price.

[7/15/98; 12.2.7.9 NMAC - Rn, 1 NMAC 2.7.9, 02/14/08]
12.2.7.10 COMPARISON TO SELLER’S FUTURE PRICES:
It is an unfair and deceptive practice for a seller to advertise an introductory offer or to

compare its current price for a good with the price at which the good will be offered in
the future, unless both of the following requirements are met:



A. the future price takes effect within a reasonable time not to exceed 30 days after
the introductory offer of price comparison is first published; and

B. after the end of the introductory sale, the advertised future price of the good
becomes the seller’s regular and customary price.

[7/15/98; 12.2.7.10 NMAC - Rn, 1 NMAC 2.7.10, 02/14/08]
12.2.7.11 USE OF LIST PRICE OR SIMILAR COMPARISONS:

It is an unfair and deceptive practice for a seller to advertise using a price comparison or
to claim a savings, expressed or implied, from a list price or term of similar meaning,
including the manufacturer’s suggested retail price, unless one of the following
requirements is met:

A. the list price does not exceed the highest price at which a substantial number of
sales of the same or substantially comparable goods have been made in the seller’s
trade area,; or

B. the list price is the price at which the seller offered the good for at least 90
consecutive days in the regular course of its business, openly, actively and in good
faith, with an intent to sell the good at that price; the 90-day period must precede
immediately the start of any advertised price comparison; or

C. the list price does not exceed the highest price at which the good is offered by a
reasonable number of merchants in the seller’s trade area for 90 consecutive days in
the regular course of business; the 90 day period must precede immediately the start of
any advertised price comparison; or

D. the list price does not exceed the seller’s cost plus the percentage mark-up
regularly used by the seller in the actual sale of such good or service of an identical
class or kind, in the seller’s recent, regular course of business.

[7/15/98; 12.2.7.11 NMAC - Rn, 1 NMAC 2.7.11, 02/14/08]
12.2.7.12 COMPARISON TO COMPETITOR’S PRICE:

It is an unfair and deceptive practice for a seller to advertise using a comparison
between the seller’s price with a price currently being offered by another seller for goods
or services unless the goods are comparable in quality, design, grade, material and
craftsmanship and the seller’s price is at or below the price at which the comparable
goods are being offered currently in the seller’s trade area by a reasonable number of
other sellers in the same trade area, or another seller identified in the advertisement.

A. Any seller making price comparisons with another seller or sellers shall be
required to document the basis on which the comparisons are made. Such



documentation shall include identification of the seller(s) with whom goods and prices
are being compared, identification of the goods being compared and claimed to be the
comparable, a statement of the prices charged by each seller for the comparable goods
and the date(s) on which the comparison was made.

B. Any seller making price comparisons with another seller or sellers shall update
his or her records no less than every six months, and shall be required to retain the
documentation which form the basis of the price comparisons, as required by
Subsection A of 12.2.7.12 NMAC, for a period of no less than two years from the date of
the first advertisement which uses the price comparisons.

[7/15/98; 12.2.7.12 NMAC - Rn, 1 NMAC 2.7.12, 02/14/08]

12.2.7.13 UNFAIR OR DECEPTIVE TRADE PRACTICE TO ADVERTISE OR
OTHERWISE REPRESENT A SALE USING A FICTITIOUS REGULAR PRICE:

It is an unfair and deceptive trade practice to advertise or otherwise represent a sale or
bargain using a fraudulent regular or former price at which the seller never sold or could
not in good faith reasonably have expected to sell the good or service. A "fraudulent
regular or former price" is any price at which the seller did not offer the good openly and
honestly, in good faith, for a reasonably substantial period of time, and includes any
unreasonably inflated price at which a reasonable and prudent seller would not have
expected to sell the good. Example. Seller’s cost for a concha belt is $300. Seller labels
the item with a price of $3,000, knowing that no reasonable buyer would pay that much
for this particular belt. Shortly thereafter, Seller then advertises a "70% discount” on the
belt, offering it for $900, which is the price she wanted from the beginning. This violates
the rule.

[7/15/98; 12.2.7.13 NMAC - Rn, 1 NMAC 2.7.13, 02/14/08]
12.2.7.14 PRICE NEGOTIATIONS:

A. Except as provided in this rule, a seller shall offer and sell goods at the marked
or labeled retail prices.

B. Itis an unfair and deceptive trade practice for a seller to mark and offer goods at
prices which he or she does not intend to sell them, for the purpose of being able to
negotiate price reductions off the marked or labeled prices, except that a seller may
routinely and regularly negotiate price reductions not to exceed 25%, so long as the
seller clearly and conspicuously discloses to the prospective purchasers that the prices
of the goods offered for sale are negotiable. A seller may, on an infrequent and non-
regular basis, accept more than a 25% price reduction as a result of negotiations with a
customer.

C. The disclosure that prices are negotiable shall be in writing and posted in a
conspicuous manner at each entrance to the seller’s place of business, and at each



cash register or other place where the seller accepts payment for goods. The disclosure
must be no less than 8 by 8 inches at any entrance, and no less than 6 by 8 inches at
any cash register or other place where the seller accepts payment for goods. The
disclosure must be in bold-face type of 26 point or greater font, and shall state as
follows:

PRICES ARE NEGOTIABLE

The prices of [specify goods for which prices are negotiable] are negotiable. The
marked or labeled prices of these items are initial asking prices only.

D. Subsection B of 12.2.7.14 NMAC shall not apply to reasonable discounts given to
consumers for good faith purchases of more than one object or article from the seller;
provided that the seller shall not engage in a pattern and practice of encouraging or
permitting a customer to purchase a second low-cost item in order to qualify for the
discount.

(1) Example: Consumer is interested in a three hundred dollar ($300)
necklace. Seller tells consumer that if she buys a pair of $10 earrings, he will give
consumer a 25% multiple purchase discount on the price of the necklace. This
transaction violates this rule because the seller-initiated offer of a multiple item discount
is intended to circumvent the requirement that merchandise be marked and sold at the
actual price.

(2) Example: Consumer asks about a $300 necklace and a $100 ring. Seller
tells consumer that she will give a 25% price reduction if consumer buys both items,
although any single item purchase will be at the labeled price. This transaction does not
violate the rule because the consumer-initiated purchase of more than one item is in
good faith and is not intended merely to obtain a price reduction.

[7/15/98; 12.2.7.14 NMAC - Rn & A, 1 NMAC 2.7.14, 02/14/08]

12.2.7.15 BARGAIN OFFERS BASED ON THE PURCHASE OF OTHER GOODS
AND USE OF THE WORD "FREE":

A. ltis an unfair and deceptive practice to use the word "free" or words of similar
meaning, or to represent bargain offers, including "buy one - get one free," "buy one -
get one at half price," "two for one" and "one cent sale," when describing a good to be
given to a customer who purchases other goods, if the seller recovers, in whole or in
part, the cost of the free or bargain good by marking up the price of the item which must
be purchased, by substituting an inferior item, or otherwise.

B. Itis an unfair and deceptive practice to represent that another good is being
offered free or at a bargain price with the sale if the advertised good can be purchased
from the seller at a lesser price without the free or bargain good.



[7/15/98; 12.2.7.15 NMAC - Rn, 1 NMAC 2.7.15, 02/14/08]
12.2.7.16 USE OF SALE TERMINOLOGY:

A. Itis an unfair and deceptive practice for a seller to use terms such as "sale,"
"sale price," "now only $ " or other words and phrases that imply a
price savings unless the price of the good is reduced by no less than 10% from the
former price of the good. If the seller reduces the price by 10% or more from the former
or regular price, a rebuttable presumption exists that the price reduction was of a
reasonable amount.

B. The term "sale” may be used in an advertisement where not all goods are offered
at a reduction from the former or regular price if the goods to which the sale applies are
clearly and conspicuously identified.

C. Itis an unlawful and deceptive trade practice for a seller to use such terms as
"sale" or "sale price," unless the goods offered have been offered to the public openly
and honestly, in good faith, for a reasonably substantial period of time, at a former price
of at least 10% more than the "sale price".

D. No sale which is legitimate under these rules shall exceed 30 consecutive days
in length, except for a going-out-of-business sale which complies with the requirements
of the New Mexico Distress Sales Act, Section 57-10-1 NMSA 1978 (1967) et seq.
Comment: Because other provisions of this rule require that sellers offer goods at the
regular retail price for a "reasonably substantial period of time" prior to placing them on
sale, an attempt to circumvent Subsection D of 12.2.7.16 NMAC, by offering goods at
the regular retail price for a short period of time (e.g., one week) following a sale, and
then putting them back on sale, will constitute a violation of this rule.

E. A seller who conducts a sale which complies with 12.2.7.16 NMAC herein shall
not be required to re-mark or relabel the prices of all items placed on sale (see
Subsection A of 12.2.7.8 NMAC) during the term of the sale; provided that, if, following
the completion of a legitimate sale, the seller wishes to permanently reduce the price of
sales merchandise which was not sold, the seller must re-mark and re-label all such
inventory to reflect the new, lower retail price.

[7/15/98; 12.2.7.16 NMAC - Rn, 1 NMAC 2.7.16, 02/14/08]
12.2.7.17 EVIDENCE OF ADVERTISED VALUE OR BARGAIN REQUIRED:

Any seller who makes a comparison price advertisement or other savings claim must
retain any and all documents evidencing the basis for the comparison or other savings
claim for a period of at least two years after the last date on which the advertisement
was made. It is an unfair or deceptive practice for any seller who advertises using a
reference or comparison price, or other savings claim, to fail to retain any and all



documents evidencing the basis for the comparison claim or other savings claim for a
period of not less than two years after the last date on which the claim is made.

[7/15/98; 12.2.7.17 NMAC - Rn, 1 NMAC 2.7.17, 02/14/08]

12.2.7.18 USE OF THE TERM "WHOLESALE":

It is an unfair and deceptive practice to advertise the phrase "wholesale to the public,”
or any similar term or phrase or to otherwise state or imply that the public is able to buy
merchandise at "wholesale" prices, unless the seller is, in fact, a wholesaler, and unless
the seller sells to the general public at exactly the same prices as he or she sells to
retailers who are buying merchandise intended for resale to the public at a higher retall
price.

[7/15/98; 12.2.7.18 NMAC - Rn, 1 NMAC 2.7.18, 02/14/08]

12.2.7.19 SEVERABILITY:

If any part of these regulations is held invalid, the remainder and the application thereof
shall not be affected.

[7/15/98; 12.2.7.19 NMAC - Rn, 1 NMAC 2.7.19, 02/14/08]
12.2.7.20 [RESERVED]
[7/15/98; 12.2.7.20 NMAC - Rn & Repealed, 1 NMAC 2.7.20, 02/14/08]

PART 8: CHARITABLE SOLICITATIONS REQUIREMENTS [RESERVED]

PART 9: NEGOTIATING A SALE IN A LANGUAGE OTHER THAN
ENGLISH [REPEALED]

[This part was repealed on August 30, 2012]

PART 10: EXTENSION OF CREDIT FOR SMALL LOANS [REPEALED]
[This part was repealed on August 31, 2006]

PART 11: AUTOMATIC RENEWAL OF SERVICE CONTRACTS
12.2.11.1 ISSUING AGENCY:

Office of the New Mexico Attorney General.

[12.2.11.1 NMAC - N, 9/15/09]



12.2.11.2 SCOPE:

Service contracts which contain automatic renewal clauses.

[12.2.11.2 NMAC - N, 9/15/09]

12.2.11.3 STATUTORY AUTHORITY:

The New Mexico Unfair Practices Act, NMSA 1978, Section 57-12-1, et seq. (1967).
[12.2.11.3 NMAC - N, 9/15/09]

12.2.11.4 DURATION:

Permanent.

[12.2.11.4 NMAC - N, 9/15/09]

12.2.11.5 EFFECTIVE DATE:

September 15, 2009, unless a later date is cited at the end of a section.

[12.2.11.5 NMAC - N, 9/15/09]

12.2.11.6 OBJECTIVE:

The purpose of this rule is to deter unfair and deceptive practices that result in
economic harm to consumers in transactions involving service contracts which contain
automatic renewal clauses.

[12.2.11.6 NMAC - N, 9/15/09]

12.2.11.7 DEFINITIONS:

A. "Automatic renewal provision" means a provision under which a service contract
is renewed for a specified period if:

(1) the renewal causes the service contract to continue in effect more than
two months after the end of the term of the original contract; and

(2) the renewal is effective unless the consumer gives notice to the seller of
the consumer’s intention to terminate the service contract.

B. "Seller" means a person providing service, maintenance, or repair under a
service contract.



C. "Service contract" means any contract for service, maintenance or repair.
[12.2.11.7 NMAC - N, 9/15/09]
12.2.11.8 AUTOMATIC CANCELLATION PROVISIONS:

A. Itis an unfair or deceptive trade practice for any consumer service contract to
contain an automatic renewal provision unless the contract provision is set forth in a
clear and conspicuous manner in at least 10 point type and includes the notice
requirements and specific procedure by which the consumer may cancel the contract at
the end of the initial contract term and the terms of the automatic renewal in the event
that notice of cancellation is not given at the end of the initial contract term;

B. Itis an unfair or deceptive trade practice for any consumer service contract to
contain an automatic renewal provision unless the seller provides the consumer written
notice prior to the end of the initial term of the contract or prior to the end of any renewal
term of the contract consistent with Subsection (C) of 12.2.11.8 NMAC herein.

C. Itis an unfair and deceptive trade practice for any service contract that contains
an automatic renewal provision to:

(1) fail to provide written notice to the consumer specifying the procedure by
which the consumer may cancel the contract and set forth in a clear and conspicuous
manner, in at least 10 point type, and served on the consumer either by certified mail or
on the first page of a monthly statement at least 30 days before the last day on which
the consumer may give notice of the consumer’s intention to terminate the contract, but
not sooner than 60 days before the last day on which the consumer may give notice;

(2) fail to allow a minimum of thirty (30) calendar days after the receipt of the
seller’s notice pursuant to Paragraph (1) of Subsection C of 12.2.11.8 NMAC herein for
the consumer to give notice of the consumer’s intent to terminate the contract at the end
of the initial term or at the end of any additional renewal term;

(3) fail to honor a written notice sent via fax, U.S. mail, email or any other
means upon which a consumer can reasonably rely to deliver such notice and
postmarked, time stamped or otherwise electronically date stamped within the 30
calendar days provided for the consumer to give notice;

(4) fail to honor a written notice timely sent, mailed, emailed or otherwise
transmitted in a manner upon which the consumer can reasonably rely to deliver such
notice but received by the seller after the expiration of the notice period;

(5) fail to allow termination of the contract at the end of the initial term or at
the end of any additional renewal term without additional cost or penalty.

[12.2.11.8 NMAC - N, 9/15/09]



12.2.11.9 SEVERABILITY:

If any portion of this rule is held invalid, the remainder of the rule and application thereof
shall remain unaffected.

[12.2.11.9 NMAC - N, 9/15/09]

PART 12: COLLECTION OF TIME-BARRED DEBT

12.2.12.1 ISSUING AGENCY:

Office of the New Mexico Attorney General.

[12.2.12.1 NMAC - N, 12/15/10]

12.2.12.2 SCOPE:

Disclosure of time-barred debt.

[12.2.12.2 NMAC - N, 12/15/10]

12.2.12.3 STATUTORY AUTHORITY:

The New Mexico Unfair Practices Act, NMSA 1978, Section 57-12-1, et seq. (1967).
[12.2.12.3 NMAC - N, 12/15/10]

12.2.12.4 DURATION:

Permanent.

[12.2.12.4 NMAC - N, 12/15/10]

12.2.12.5 EFFECTIVE DATE:

December 15, 2010, unless a later date is cited at the end of a section.

[12.2.12.5 NMAC - N, 12/15/10]

12.2.12.6 OBJECTIVE:

The purpose of this rule is to ensure a uniform understanding and practice within the
debt collection industry regarding what information is required to be provided to
consumers when a debt that the debt collector, acting in the regular course of his or her

trade or commerce, is attempting to collect is unenforceable in judicial proceedings due
to the running of the applicable statute of limitation. The implementation of the notices



required in this rule will obviate an industry-wide practice that tends to or does mislead
or deceive by failing to provide material information to consumers. NMSA 1978, Section
57-12-2(D)(14).

[12.2.12.6 NMAC - N, 12/15/10]
12.2.12.7 DEFINITIONS:

A. "Collection of debt" means any effort by any person acting in the regular course
of his or her trade or commerce, including, but not limited to, the original lender or
obligee, or any assignee of the original lender or obligee, or any assignee of any owner
of the debt other than the original lender or obligee, or any third party attempting to
collect the debt on behalf of the debt owner, to obtain payment of all or any part of the
debt from the person who owes the debt.

B. "Clear and conspicuous" has the same meaning as the term "conspicuous”
defined at NMSA 1978, Section 55-1-201(b)(10) (1961), of the New Mexico Commercial
Code; EXCEPT that it shall exclude the requirement that all words be in capitalized
lettering.

C. "Debt" means any obligation owed or alleged to be owed by one person to
another.

D. "Debt collector" means any person who, in the regular course of the person’s
trade or commerce, collects or attempts to collect a debt owed or alleged to be owed by
any person in New Mexico, including, but not limited to, the original lender or obligee,
any assignee of the original owner, and third party collectors who are "debt collectors"
as defined by the Fair Debt Collection Practices Act, 15 U.S.C. Section 1692a(6).

E. "Good faith" means an honest, fair and reasonable belief that rests on a
reasonable assessment of those facts reasonably and fairly available, and not
necessarily limited only to those facts actually in possession. "Good faith" may require a
fair and reasonable inquiry of others in possession of information known or believed to
be relevant to the matter at issue. See, in part, State v. Sanchez, 88 N.M. 378, 382, 540
P.2d 858 (Ct.App. 1975); rev.’d, other grds., 88 N.M. 402, 540 P.2d 1291 (1975); NMSA
1978, Section 55-1-201(b)(20) (1961).

F. "Least sophisticated consumer" means the standard for evaluating truth and
deception under the federal Fair Debt Collection Practices Act, 15 U.S.C. Section 1692
et seq., as summarized in Jeter v. Credit Bureau, Inc., 760 F.2d 1168 (11th Cir. 1985).

G. "Person" means natural persons, corporations, trusts, partnerships, associations,
cooperative associations, clubs, companies, firms, joint ventures or syndicates.

H. "Statute of limitation" means the time period established by law in which an
aggrieved party may bring a cause of action in judicial proceedings; e.g., NMSA 1978,



Sections 37-1-3 (six years for written contracts), 37-1-4 (four years for unwritten
contracts and accounts), or 55-2-725 (four years for breach of contract for sale of
goods).

I. "Time-barred debt" means any debt that is not enforceable in a judicial
proceeding because the applicable statute of limitation has run.

[12.2.12.7 NMAC - N, 12/15/10]
12.2.12.8 DUTY TO DETERMINE IF DEBT IS TIME-BARRED:

Every debt collector attempting to collect a debt in the state of New Mexico has a duty
to determine, in good faith, whether each debt it is attempting to collect is or is not time-
barred.

[12.2.12.8 NMAC - N, 12/15/10]
12.2.12.9 UNFAIR OR DECEPTIVE PRACTICES; REQUIRED DISCLOSURES:

A. ltis an unfair or deceptive trade practice for any debt collector acting in the
regular course of his or her trade or commerce, whether directly or indirectly, by letter,
telephone, electronically or by any other means, to collect or to attempt to collect from
any person any payment of any debt that the debt collector knows or has reason to
know is a time-barred debt, or to seek or obtain from any person any payment,
admission, affirmation, acknowledgement of a debt, or new promise to pay, or any
waiver of legal rights or defenses with regard to any debt, that the debt collector knows
or has reason to know is a time-barred debt unless the debt collector discloses the
following information:

(1) the disclosure is prefaced with the following statement: "We are required
by New Mexico Attorney General rule to notify you of the following information. This
information is not legal advice.";

(2)  either that the debt is unenforceable through a lawsuit because the time
for filing has expired, or that it may be unenforceable through a lawsuit because the
time for filing may have expired,;

3) if the debt is time-barred, the person cannot be required to pay the debt
through a lawsuit;

(4) the person is not required by the law: to sign any admission, affirmation or
acknowledgement of, or new promise to pay the debt; or to make any payment on the
debt; or to waive any of his or her rights with regard to the effect of the running of the
applicable statute of limitation;



(5) an explanation of the consequences pursuant to NMSA 1978, Section 37-
1-16, with regard to the revival of the statute of limitation resulting from: any payment on
the debt; any signed admission, affirmation or acknowledgement of the debt; any signed
new promise to pay the debt; any waiver of the debtor’s legal rights resulting from the
unenforceability of the debt due to the running of the applicable statute of limitation.

B. A debt collector who makes the following disclosure shall be deemed to have
complied with the requirements of Subsection A of 12.2.12.9 NMAC: "We are required
by New Mexico Attorney General rule to notify you of the following information. This
information is not legal advice: This debt may be too old for you to be sued on it in court.
If it is too old, you can’t be required to pay it through a lawsuit. You can renew the debt
and start the time for the filing of a lawsuit against you to collect the debt if you do any
of the following: make any payment of the debt; sign a paper in which you admit that
you owe the debt or in which you make a new promise to pay; sign a paper in which you
give up ("waive") your right to stop the debt collector from suing you in court to collect
the debt."

C. The disclosures required by Subsection A of 12.2.12.9 NMAC shall be in plain
language, and shall be designed to reasonably and fairly inform the least sophisticated
consumer.

D. If the demand for payment is in a language other than English, the debt collector
shall give the disclosures required by Subsection A of 12.2.12.9 NMAC in that
language.

E. In the case of written communications, the disclosures required by Subsection A
of 12.2.12.9 NMAC or Subsection B of 12.2.12.9 NMAC shall be clear and conspicuous
and shall be placed on the front page.

F. In the case of oral communications, the disclosures required by Subsection A of
12.2.12.9 NMAC or Subsection B of 12.2.12.9 NMAC shall be made immediately before
or immediately after the first statement requesting payment, or, if no request for
payment is made, no later than immediately after reference to the debt is first made.

G. The disclosures required by Subsection A of 12.2.12.9 NMAC shall be given only
to those debtors whom the debt collector reasonably and in good faith determines owes
a debt that is time-barred.

H. It is a defense to the requirements of Subsection A of 12.2.12.9 NMAC,
Subsection B of 12.2.12.9 NMAC, and Subsection G of 12.2.12.9 NMAC if, in making
the erroneous determination, the debt collector exercised reasonable efforts to
determine whether the debt was time-barred or not and made the error in good faith, as
supported by the debt collector's documentation. The absence of any documentation
creates a rebuttable presumption of the lack of reasonable efforts and good faith.

[12.2.12.9 NMAC - N, 12/15/10]



12.2.12.10 VIOLATION OF THE UNFAIR PRACTICES ACT:

Violation of this rule constitutes a violation of the New Mexico Unfair Practices Act,
NMSA 1978, Section 57-12-1 et seq.

[12.2.12.10 NMAC - N, 12/15/10]
12.2.12.11 SEVERABILITY:

If any portion of this rule is held invalid, the remainder of the rule and the applications
thereof shall remain unaffected.

[12.2.12.11 NMAC - N, 12/15/10]

PART 13: REQUIREMENTS FOR SPOT DELIVERY OF MOTOR VEHICLES
12.2.13.1 ISSUING AGENCY:

Office of the New Mexico Attorney General.

[12.2.13.1 NMAC - Rp/E, 12.2.13.1 NMAC, 8/1/2012]

12.2.13.2 SCOPE:

Motor vehicle dealers.

[12.2.13.2 NMAC - Rp/E, 12.2.13.2 NMAC, 8/1/2012]

12.2.13.3 STATUTORY AUTHORITY:

New Mexico Unfair Practices Act, Section 57-12-1 NMSA 1978 et seq.
[12.2.13.3 NMAC - Rp/E, 12.2.13.3 NMAC, 8/1/2012]

12.2.13.4 DURATION:

Permanent.

[12.2.13.4 NMAC - Rp/E, 12.2.13.4 NMAC, 8/1/2012]

12.2.13.5 EFFECTIVE DATE:

August 1, 2012, unless a later date is cited at the end of a section.

[12.2.13.5 NMAC - Rp/E, 12.2.13.5 NMAC, 8/1/2012]



12.2.13.6  OBJECTIVE:
A. The purpose of this rule is to accomplish two principal objectives:

Q) deter unfair business practices in the sale of motor vehicles that result in
economic harm, and

(2) provide clear legal standards for the sale of motor vehicles where the sale
of the vehicle is contingent upon approval of financing of the vehicle.

B. The attorney general’s office has received numerous complaints from consumers
where the motor vehicle dealer asserts that the transaction is contingent upon financing
of the vehicle or approval of financing, but where adequate disclosure of this
contingency is not made in a timely manner, where the dealer asserts the right to cancel
the contract based on a failure of this contingency or right to unilaterally renegotiate the
terms of the sale, or where the dealer sells the consumer’s trade-in vehicle prior to
confirmation of financing and finalization of the transaction thus converting the use and
possession of the consumer’s trade-in vehicle.

[12.2.13.6 NMAC - Rp/E, 12.2.13.6 NMAC, 8/1/2012]

12.2.13.7 DEFINITIONS:

The following terms have the meanings set forth herein.
A. "Motor vehicle dealer" means:

(1) any person who sells or solicits or advertises the sale of new,
demonstration or used motor vehicles and who is licensed pursuant to the motor vehicle
code; or

(2)  any person who sells four or more motor vehicles in a calendar year
whether licensed or not.

B. "Motor vehicle" means every vehicle that is self-propelled and every vehicle that
is propelled by electric power obtained from batteries. This includes but is not limited to
automobiles, trucks of all varieties, motor cycles, recreational vehicles, reconstructed
motor vehicles, specialty constructed motor vehicles, road tractors, all of which may be
for personal, household, or commercial use.

C. "Purchase price" means the actual price before the deduction of the value of any
trade-in and shall not include such charges as taxes, registration fees, extended
warranties, service contracts, credit disability insurance, or any other charges incidental
to the purchase.



D. "Revocation" means the cancellation, voiding or annulment of the contract or
withdrawing of acceptance to purchase the motor vehicle.

E. "Spot delivery" means a contingent motor vehicle sale transaction by which the
buyer is allowed to take possession of the motor vehicle pending the finalization of
financing.

[12.2.13.7 NMAC - Rp/E, 12.2.13.7 NMAC, 8/1/2012]
12.2.13.8 SPOT DELIVERY GENERALLY:

In a sale conditioned on financing, it is an unfair trade practice for a motor vehicle dealer
who delivers a new, demonstration or used motor vehicle to a buyer to.

A. Orally or in writing represent to the buyer at the time of signing the purchase
order agreement or sales transaction document that the sale is final and complete if the
financing contingency is unmet.

B. Refuse to void and nullify the contract if financing is not finalized within 20
calendar days from the date of delivery of the motor vehicle.

C. Fail to return to the buyer, within a reasonable time, all sums of money paid or
collateral including a trade-in provided by the buyer and held by the motor vehicle
dealer.

D. Accept a trade-in and then sell or remove the trade-in from the lot where the
transaction occurred before the financing of the purchased motor vehicle has been
finalized and the sale completed.

E. Fail to pay the retail value of the trade-in vehicle or the assigned value of the
trade-in itself, as well as all other monies or things due the buyer should the motor
vehicle dealer sell or remove the trade-in from the lot before the financing has been
finalized. The risk of loss during the period shall be assessed against the motor vehicle
dealer.

F. Fail to timely pay the lender the monthly scheduled payment, should a payment
become due before the sale is final. The buyer will reimburse the dealer for such a
payment if the contract is rightfully revoked in accordance with this rule.

G. Charge the buyer for any costs associated with the refurbishing, repair or
maintenance of the trade-in or for any sums paid by the motor vehicle dealer to pay off
the outstanding debt owed on the trade-in. However, should the buyer rightfully revoke
the contract, buyer will reimburse the motor vehicle dealer for payments made on the
outstanding balance of the trade in.



H. Fail to include the following statement in no less than bold 12 point type,
conspicuously placed on the purchase order agreement or sales transaction document
and signed ONLY by the buyer subject to the financing contingency: SPOT DELIVERY:
Buyer has the right to void this purchase if financing is not approved within 20 calendar
days after delivery of vehicle. Buyer has the right to the return of any trade-in and all
money paid by buyer, if buyer voids this contract under this paragraph. To exercise
this right, buyer must return the vehicle to the dealer in the same condition as received
(normal wear and tear excepted), within 48 hours of receipt of notice that financing was
not approved. Dealer shall not charge any fees as long as the vehicle is returned as
provided in this paragraph.

I.  Charge any usage fee or any other type of surcharge to the buyer in association
with the rightful revocation of the purchase order agreement or sales transaction
document as provided by this rule.

J. Fail to maintain for a period of three years in the dealer file jacket the following
documents regardless of whether the sales transaction is finalized:

(1) copies of all credit applications, transmittals sent to or received from any
lender, or any documents related to the approval or denial of financing, offers or
counteroffers of financing, or requests for additional information related to a request for
financing;

(2)  copies of every signed purchase agreement or sales transaction
document; and

(3) alog recording the date the dealership notified the buyer of the changes to
the contract, with a detailed description of the changes to the terms and conditions of
the sale of the vehicle, and the date upon which the purchaser agreed to each of the
changes.

K. Fail to provide a copy of every signed purchase order agreement or sales
transaction document to the buyer at the time of signing.

L. Make any statement or representation to the buyer, orally or in writing, either
before or after the purchase order agreement or sales transaction document is signed,
that misleads the buyer as to his rights of revocation under this rule, including but not
limited to, misrepresenting to the buyer his right to revoke acceptance of the contract
and "walk away" without incurring any legal obligation should the motor vehicle dealer
fail to meet the contingency financing agreement.

[12.2.13.8 NMAC - Rp/E, 12.2.13.8 NMAC, 8/1/2012]

12.2.13.9 SEVERABILITY:



If any portion of this rule is held invalid, the remainder of the rule and application thereof
shall remain unaffected.

[12.2.13.9 NMAC - Rp/E, 12.2.13.9 NMAC, 8/1/2012]

PART 14: MISREPRESENTATION OF AGE AND CONDITION OF MOTOR
VEHICLES

12.2.14.1 ISSUING AGENCY:
Office of the New Mexico Attorney General.
[12.2.14.1 NMAC - N, 4/1/2014]
12.2.14.2 SCOPE:
Misrepresentation of age and condition of motor vehicles.
[12.2.14.2 NMAC - N, 4/1/2014]
12.2.14.3 STATUTORY AUTHORITY:
The New Mexico Unfair Practices Act, Section 57-12-13 NMSA 1978.
[12.2.14.3 NMAC - N, 4/1/2014; A, 8/31/2016]
12.2.14.4 DURATION:
Permanent.
[12.2.14.4 NMAC - N, 4/1/2014]
12.2.14.5 EFFECTIVE DATE:
April 1, 2014, unless a later date is cited at the end of a section.
[12.2.14.5 NMAC - N, 4/1/2014]
12.2.14.6 OBJECTIVE:
A. This purpose of this rule is to:

Q) deter misrepresentation of the age or condition of used motor vehicles in
retail motor vehicle sale transactions;



(2) protect retail buyers in motor vehicle sale transactions through uniform
disclosure of material information concerning the age or condition of used motor
vehicles; Subsection A of Section 57-12-6 NMSA 1978;

3) provide sellers clear legal standards as to what constitutes "to the best of
seller’'s knowledge" when selling used motor vehicles to retail buyers: Paragraph (2) of
Subsection B of Section 57-12-6 NMSA 1978;

(4)  establish standards for used motor vehicle damage inspections; and

(5) establish standards for disclosure of used motor vehicle alteration or
damage inspection results to motor vehicle buyers.

B. This rule is not intended to restrict or limit claims to Section 57-12-6 NMSA 1978
that may be alleged under other provisions of the Unfair Practices Act, Section 57-12-1
NMSA 1978 et seq.

C. The alteration or damage inspection and disclosure standards in this rule for
used motor vehicles are not intended to negate or limit obligations of sellers to disclose
damage to new motor vehicles. See Hale v. Basin Motor Co., 110 N.M. 314 (N.M.
1990).

D. Nothing in this rule is intended to increase, decrease or otherwise in any way
affect the rights or responsibilities of motor vehicle manufacturers or sellers under
federal motor vehicle safety laws or regulations, or under New Mexico or other state
products liability laws, principles or case law.

E. The attorney general has concluded that this rule is in the best interest of the
health, safety and general welfare of the citizens of New Mexico.

[12.2.14.6 NMAC - N, 4/1/2014; A, 8/31/2016]
12.2.14.7 DEFINITIONS:

A. "Alteration" shall mean damage to, repair or modification of a motor vehicle’s
cab, chassis, or body which materially diminishes the value of the motor vehicle; the
alteration may but need not necessarily be the result of wreck damage; goods are
altered if, as measured against reasonable expectations of a consumer, the
characteristics or value of a motor vehicle are diminished in a meaningful way. See Hale
v. Basin Motor Co., 110 N.M. 314 (N.M. 1990).

B. "Body" shall mean the external structure of the motor vehicle, exclusive of the
cab and chassis.

C. "Cab" shall mean the compartment of a motor vehicle where the driver and
passengers sit.



D. "Chassis" shall mean the frame, structural components of the motor vehicle and
suspension.

E. "Flat rate manual cost" shall mean estimated cost of repair as indicated by a
nationally recognized manual commonly used in the industry.

F. "Good faith estimate of cost" for alteration or repair shall mean a good faith
estimate of the flat rate manual cost of prior alteration or repair discovered in the used
motor vehicle alteration or damage inspection contemplated by this rule, and disclosed
in substantially the manner shown in the model inspection report which accompanies
this rule, but "good faith estimate of cost" shall not be interpreted as a warranty as to
actual cost which is unknown to the seller, nor is "good faith estimate of cost" intended
to be a substitute for disclosure of actual cost if known to the seller.

G. "Inspection” or "reasonable inspection” shall mean an investigation of the age
and condition of a motor vehicle for evidence of prior alteration or prior repair due to
alteration or wreck damage. Inspections shall be consistent with 12.2.14.10 NMAC.

H. "Inspection report" shall mean the inspection report provided for in 12.2.14.10
NMAC or equivalent form, including the model inspection report form which
accompanies this rule.

I. "Qualified person" shall mean a person who is qualified by an industry
recognized program or who possesses the requisite knowledge, skill or experience to
perform the used motor vehicle inspection required by this rule and by the
accompanying model inspection report form, in order to find evidence of:

(2) painting and refinishing;
(2)  structural and non-structural damage repair;
3) repair of motor vehicle, cab, chassis and body; or

(4) previous alteration.

J. "Repair or repairing” shall mean to restore or attempt to restore a motor vehicle’s
cab, chassis, or body to industry standards.

K. "Retail buyer" or "buyer" shall mean a person who is not in the business of
buying and selling motor vehicles and who buys or agrees to buy a motor vehicle from a
retail seller.

L. "Retail seller" or "seller" shall mean natural persons, corporations, trusts,
partnerships, associations, cooperative associations, clubs, companies, firms, joint
ventures or syndicates who is licensed pursuant to Section 66-4-1 NMSA 1978 or who



regularly and principally engages in the business of selling motor vehicles to retail
buyers for profit, but does not include selling motor vehicles:

(1) to alessee pursuant to a purchase option under a motor vehicle lease
agreement;

(2)  to other motor vehicle dealers licensed with the New Mexico New Mexico
motor taxation and revenue department-motor vehicle division pursuant to Subsection A
of Section 66-4-1 NMSA 1978; or

(3) to persons, other than retail buyers, licensed or regulated by another state
or jurisdiction.

M. "Sales price" shall mean the actual stated price on the contract before the
deduction of the value of any trade-in and shall not include such charges as taxes,
registration fees, extended warranties, service contracts, credit of disability insurance,
or any other charges incidental to the sale.

N. "Unibody" shall mean a motor vehicle construction technique in which the body is
integrated into a single unit with the chassis rather than having a separate body-on-
frame.

0. "Used" motor vehicle shall mean a used motor vehicle as defined in 12.2.4.7
NMAC.

[12.2.14.7 NMAC - N, 4/1/2014; A, 8/31/2016]
12.2.14.8  AFFIDAVIT REQUIRED:

A. A seller of a motor vehicle shall furnish at the time of sale of a motor vehicle an
affidavit that states to the best of the seller's knowledge whether there has been an
alteration or chassis repair due to wreck damage, except where not required.
Subsections B and C of Section 57-12-6 NMSA 1978.

B. When a seller in good faith:

(1)  conducts a motor vehicle inspection in compliance with 12.2.14.10 NMAC,;
(2) completes an inspection report pursuant to 12.2.14.11 NMAC,;
3) provides the inspection report to the buyer; and

(4)  maintains the inspection report in seller’s records for four years,

the seller may be deemed to have complied with Section 57-12-6 NMSA 1978.



C. When a seller determines that an affidavit is required pursuant to Subsection B of
Section 57-12-6 NMSA 1978, the seller shall attach a report which substantially
complies with 12.2.14.11 NMAC to the affidavit to disclose the prior alteration or repair.

D. When unsafe alterations or repairs are identified or discovered by an inspector
during the inspection, the unsafe alterations or repairs shall be disclosed in the
inspection report provided for in 12.2.14.11 NMAC, and a copy of the inspection report
shall be provided to the buyer.

E. A seller shall not represent to the buyer that the absence of any information or
condition of the motor vehicle on a Carfax, Autocheck or other motor vehicle history
report is proof that the motor vehicle has never been altered or repaired.

F. When a seller determines that an affidavit is required pursuant to
Subsection B of Section 57-12-6 NMSA 1978, a copy of the affidavit shall also be
maintained by the seller for four years.

G. Nothing in this regulation shall limit the obligation of a seller of a motor
vehicle to make required disclosures pursuant to Section 57-12-6 NMSA 1978, of
alteration or chassis repair due to wreck damage discovered by or previously known to
the seller.

[12.2.14.8 NMAC - N, 4/1/2014; A, 8/31/2016]
12.2.14.9 [RESERVED]

[12.2.14.9 NMAC - N, 4/1/2014; Repealed, 8/31/2016]
12.2.14.10 REASONABLE INSPECTION:

The following motor vehicle inspection shall be conducted by qualified persons and shall
be deemed reasonable pursuant to Subsection B of Section 57-12-6 NMSA 1978 by:

A. inspecting the motor vehicle for evidence of repainting such as:
(1) differences in paint color or texture;
(2)  mismatched sizes of metallic sparkle in the paint;
3) embedded dirt or deep scratches in the top coat of the paint; and
(4) uneven paint thickness;

B. inspecting the motor vehicle for evidence of any repair or alteration, with the
inspection involving only minimal disassembly, for:



(2) uneven gaps between sheet metal panels;
(2)  differences between the headlamps;
3) paint overspray on moldings and trim;
4) paint tape edges in the jams;
(5) hammer damage;
(6) replaced body panels due to impact;
(7) holes drilled and plugged in jams or shell of the motor vehicle;
(8) damage inside the trunk or under the spare tire; and
(9)  signs of corrosion or lack of corrosion protection;
C. inspecting the motor vehicle chassis for evidence of such things as:
(1) pinched weld flange underneath the motor vehicle;
(2)  weld sites;
(3)  signs of repair to unibody structural parts;

(4)  signs of buckles or non-original equipment manufacturer ("OEM") welding
repair to unibody structural parts;

(5)  signs of corrosion, or lack of corrosion protection; and

(6) other non-OEM alteration or repair that may have been performed to the
chassis;

D. inspecting the motor vehicle’s caulking and seam sealer for differences and
inconsistencies;

E. inspecting the motor vehicle’s identification number tags;

F. inspecting the motor vehicle parts for labels that say replacement department of
transportation "(R-DOT)";

G. inspecting the motor vehicle for alterations or repairs not consistent with repair
industry standards; and



H. performing reasonable additional inspection or inquiry into the age and condition
of the motor vehicle when reasonably necessary to assure compliance with this rule.

[12.2.14.10 NMAC - N, 4/1/2014; A, 8/31/2016]

12.2.14.11 PREVIOUS WRECK DAMAGE OR ALTERATION INSPECTION
REPORT:

The seller’s inspection report shall be in substantially the form which accompanies this
rule and shall include the following information:

A. seller's name;

B. address, including city, state, and zip code;

C. the year, make and model of the motor vehicle;

D. the motor vehicle identification number;

E. the exterior color of the motor vehicle;

F. an odometer reading of the motor vehicle;

G. a"yes" and "no" check box to indicate any discovered safety issues revealed by
the inspection; if "yes" is checked, the inspection report shall identify such issues with
particularity;

H. a"yes" and "no" check box to indicate any discovered chassis or structural
damage revealed by the inspection; if "yes" is checked, the inspection report shall
identify such damage with particularity;

I. a"yes"and "no" check box to indicate any discovered non industry-standard
repair revealed by the inspection; if "yes" is checked, the inspection report shall identify
such repair with particularity;

J. a"yes" and "no" check box to indicate any discovered unrepaired damage
revealed by the inspection; if "yes" is checked, the inspection report shall identify such
damage with particularity;

K. whether a good faith estimate of the cost of prior alteration or damage repair
discovered on inspection exceeds six percent of the estimated sales price of the motor
vehicle;

L. date of inspection;

M. cost for the inspection;



N. contact information for the business/individual who performed the inspection,
including city, state, and zip code and telephone number;

O. the printed or typed name of the qualified person who performed the inspection;
P. the signature of the qualified person who conducted the inspection; and

Q. a statement to the effect that "prior damage/repair inspection is based on good
faith observation, minimal disassembly and without use of computerized measuring
system(s)," that the inspection report is not a warranty, and containing a citation to this
rule, 12.2.14.1 NMAC;

R. the seller’'s inspection report may also include:

(1) a statement whether the motor vehicle was placed on a lift to inspect the
chassis as part of the inspection;

(2) astatement whether a paint mil thickness gauge was used to measure
paint thickness as part of the inspection; or

3) reasonable additional detail about the condition of the chassis, body
panels and paint of the motor vehicle which was revealed by the inspection and is
believed by the inspector to be useful to a buyer.

[12.2.14.11 NMAC - N, 4/1/2014; A, 8/31/2016]

12.2.14.12 DISCLOSURE IN LIEU OF INSPECTION FOR HIGH MILEAGE/AGED
MOTOR VEHICLES:

In lieu of the used motor vehicle damage inspection contemplated by 12.2.14.9 NMAC
and the used motor vehicle damage inspection report contemplated by 12.2.14.11
NMAC, the seller of a motor vehicle which either: is 10 or more years old based on its
model year or has more than 125,000 odometer miles, may provide the buyer of such a
motor vehicle with a conspicuous written disclosure on a separate form containing a
statement to the effect that "because of age in excess of 10 years or mileage in excess
of 125,000 this motor vehicle has not received a used motor vehicle damage inspection
pursuant to 12.2.14.1 NMAC, et seq., and buyer may obtain an independent inspection
of the motor vehicle at buyer’s own expense before purchase, if buyer so chooses."
Seller of a motor vehicle subject to this section is nonetheless obligated to make
required disclosures pursuant to Section 57-12-6 NMSA 1978. Should the seller of such
a high mileage/aged vehicle nevertheless choose to obtain a damage inspection and
report on such a motor vehicle, the seller shall provide the inspection report and any
applicable affidavit to the buyer as with any other used motor vehicle.

[12.2.14.12 NMAC - N, 8/31/2016]



12.2.14.13 SEVERABILITY:

If any part of this rule is held invalid, the remainder of the rule and applications thereof

shall remain unaffected.

[12.2.14.13 NMAC - N, 4/1/2014; Rn, 12.2.14.12 NMAC, 8/31/2016]

12.2.14.14 USED MOTOR VEHICLE ALTERATION OR DAMAGE INSPECTION

FORM:

Seller Name and Contact Information:

Model

Odometer

Year Make

_Color

VIN
None
Noted Yes

page if needed).

DISCOVERED SAFETY ISSUES

CHASSIS OR STRUCTURAL DAMAGE

Describe, if yes (attach separate

NON INDUSTRY-STANDARD REPAIR

UNREPAIRED DAMAGE

CHASSIS INSPECTION None
Noted Yes

Frame/Unibody Repair/Welds

Location — Details, if yes

Frame Machine Pinch Marks




Other

BODY PANEL INSPECTION None
Noted Yes Location — Detalils, if yes

Replaced Body Panels

Damaged/Repaired Body Panels

Uneven Body Panel Gaps

Other

PAINT INSPECTION None
Noted Yes Location — Details, if yes

Difference in Paint Color/Texture

Uneven Paint Thickness

Aftermarket Overspray/Mask-lines

Other

Was motor vehicle placed on a lift to inspect chassis?__Yes_ No
Was a paint mil thickness gauge used to measure paint thickness? __Yes N
Other Inspection Comments:

(Note discovered damage, alterations or repairs not otherwise disclosed on this
form.)



Good faith estimate whether discovered prior alteration/damage/repair cost
exceeds six percent of sales_Price:__Yes_ No

Cost of Inspection: $ Date of
Inspection:

Inspector Name:

Inspector Contact
Information:

Inspector Signature:

PRIOR ALTERATION/DAMAGE/REPAIR INSPECTION IS BASED ON GOOD FAITH
OBSERVATION, MINIMAL DISASSEMBLY AND WITHOUT USE OF
COMPUTERIZED MEASURING SYSTEM(S). See NMAC 12.2.14.1, et seq., (NOT A
WARRANTY.)

[12.2.14.14 NMAC - N, 8/31/2016]

PART 15: SALE OF RECYCLED METALS

12.2.15.1 ISSUING AGENCY:

New Mexico Regulation and Licensing Department.

[12.2.15.1 NMAC - Rp, 12.2.15.1 NMAC, 8/12/12]

12.2.15.2 SCOPE:

This part sets forth definitions to the department pursuant to the Sale of Recycled
Metals Act, Sections 57-30-1 through 57-30-14 NMSA 1978.

[12.2.15.2 NMAC - Rp, 12.2.15.3 NMAC, 8/12/2012; A, 10/10/2023]

12.2.15.3 STATUTORY AUTHORITY:



These rules are promulgated pursuant to the Sale of Recycled Metals Act, Sections 57-
30-1 through 57-30-14 NMSA 1978.

[12.2.15.3 NMAC - Rp, 12.2.15.2 NMAC, 8/12/2012; A, 10/10/2023]
12.2.15.4 DURATION:

Permanent.

[12.2.15.4 NMAC - Rp, 12.2.15.4 NMAC, 8/12/12]

12.2.15.5 EFFECTIVE DATE:

August 12, 2012 unless a later date is cited at the end of a section.
[12.2.15.5 NMAC - Rp, 12.2.15.5 NMAC, 8/12/12]

12.2.15.6 OBJECTIVE:

The purpose of this part is to define language required pursuant to Sale of Recycled
Metals Act, Sections 57-30-1 through 57-30-14 NMSA 1978.

[12.2.15.6 NMAC - Rp, 12.2.15.6 NMAC, 8/12/2012; A, 10/10/2023]
12.2.15.7 DEFINITIONS:

A. "Secondhand metal dealer”: means a scrap metal processor in the business of
operating or maintain a scrap metal yard in a physical location in which scrap metal or
cast-off regulated material is purchased for shipment, sale or transfer.

B. "Aluminum material”: means a product made from aluminum, an aluminum
alloy or an aluminum byproduct. Aluminum material includes an aluminum beer keg but
does not include other types of aluminum cans used to contain a food or beverage.

C. "Bronze material": means a cemetery vase, receptacle or memorial made from
bronze; bronze statuary; or material readily identifiable as bronze.

D. "Copper or brass material”: means insulated or non-insulated copper wire,
hardware or cable of the type used by a public utility, commercial mobile radio service
carrier or common carrier that consists of at least twenty-five percent copper; or a
copper or brass item of a type commonly used in construction or by a public utility,
commercial mobile radio service carrier or common carrier.

E. "Lead material" means:

Q) a lead-acid battery; or



(2) material readily identifiable as being made of or containing lead:

F. "Business day": means any calendar day except Sunday and following
holidays: New Year’s day, Washington’s birthday, Memorial day, Independence day,
Labor day, Columbus day, Veterans’ day, Thanksgiving day, Christmas day, Martin
Luther King Jr.’s birthday and any other legal public holiday of the state of New Mexico
or the United States.

G. "Department”: means the regulation and licensing department.
H. "Superintendent”: means the superintendent of the regulation and licensing.

I. "Peace officer": means any full-time salaried and commissioned or certified law
enforcement officer of a police or sheriff's department that is part of or administered by
the state or a political subdivision of the state.

J. "Personal identification document": means a driver’s license; a military
identification card; or a passport issued by the United States or by another country and
recognized by the United States.

K. "Additional documentation”: means documentation required from the seller to
prove the seller's ownership of material that is the subject of a restricted transaction
under Paragraph (7) of Subsection B of Section 57-30-5 NMSA 1978 of the Sale of
Recycled Metals Act.

L. "Regulated material": means aluminum material; bronze material; copper or
brass material; steel material; lead material; a utility access cover; a water meter cover;
a road or bridge guard rail; a highway or street sign; a traffic directional or control sign
or signal; or a catalytic converter that is not part of an entire motor vehicle. Catalytic
converter includes any portion thereof.

M. "Restricted transaction": means any purchase of regulated material listed in
Paragraphs (1) through (10) of Subsection A of Section 57-30-2.4 NMSA 1978 of the
Sale of Recycled Metals Act.

N. "Steel material": means a product made from an alloy of iron, chromium, nickel
or manganese, including stainless steel beer kegs.

O. "Military service member": has the same meaning as set forth in Paragraph
(3) of Subsection F of Section 61-1-34 NMSA 1978.

P. "Veteran": means a person who has received an honorable discharge or
separation from military service.

[12.2.15.7 NMAC - Rp, 12.2.15.7 NMAC, 8/12/2012; A, 4/22/2022; A, 10/10/2023]



PART 16: APPLICATION FOR REGISTRATION
12.2.16.1 ISSUING AGENCY:

New Mexico Regulation and Licensing Department.
[12.2.16.1 NMAC - N, 8/12/12]

12.2.16.2 SCOPE:

This part sets forth application procedures to the department pursuant to the Sale of
Recycled Metals Act, Sections 57-30-1 through 57-30-14 NMSA 1978.

[12.2.16.2 NMAC - N, 8/12/2021; A, 10/10/2023]
12.2.16.3 STATUTORY AUTHORITY:

These rules are promulgated pursuant to the Sale of Recycled Metals Act, Sections 57-
30-1 through 57-30-14 NMSA 1978.

[12.2.16.3 NMAC - N, 8/12/2021; A, 10/10/2023]

12.2.16.4 DURATION:

Permanent.

[12.2.16.4 NMAC - N, 8/12/12]

12.2.16.5 EFFECTIVE DATE:

August 12, 2012 unless a later date is cited at the end of a section.
[12.2.16.5 NMAC - N, 8/12/12]

12.2.16.6 OBJECTIVE:

The purpose of this part is to register secondhand metal dealers pursuant to Section 57-
30-2.1 NMSA 1978.

[12.2.16.6 NMAC - N, 8/12/2021; A, 10/10/2023]
12.2.16.7  DEFINITIONS:
[RESERVED]

[12.2.16.7 NMAC - N, 8/12/12]



12.2.16.8 APPLICATION REQUIREMENTS:

A. Effective July 1, 2012, all secondhand metal dealers shall not buy or sell
regulated material without a valid registration issued by the department.

B. Applications for registration shall be completed on a form provided by the
department.

C. Electronic signatures will be acceptable for applications submitted pursuant to
Section 14-16-1 through Section 14-16-21 NMSA 1978.

D. Information submitted shall include:
(1)  the full name and business address of the applicant;

(2)  the location at which the applicant engages or will engage in the business
of buying or selling regulated material;

(3) anon-refundable registration fee as set forth in 12.2.16.9 NMAC,;
(4) affirmation of compliance with all federal requirements;

(5) affirmation of registration with metal theft alert system as described in
Subsection C of 12.2.18.8 NMAC.

E. Any occupational or professional registration pursuant to these rules shall be
issued as soon as practicable, but no later than 30 days after a military service member
or a veteran as defined in these rules submits an application, pays any required fees,
and provides a background check if required.

[12.2.16.8 NMAC - N, 8/12/2021; A, 4/22/2022; A, 10/10/2023]
12.2.16.9 FEES:

A. The fee for application registration is twenty-five dollars ($25.00).

B. The fee for renewal of registration is twenty-five dollars ($25.00).

C. A military service member or veteran as defined in these rules shall not be
charged a registration fee for the first three years a registration issued under these rules
is valid.

[12.2.16.9 NMAC - N, 8/12/2021; A, 4/22/2022]

12.2.16.10 RENEWAL REQUIREMENTS:



A. Original and renewed registrations shall be valid for a period of three years from
the date of issuance, unless the registration is suspended or revoked.

B. Prior to the expiration of the license, a registered secondhand metal dealer shall
apply for registration renewal and shall pay the renewal fee as set forth in 12.2.16.9
NMAC.

C. A current registration shall be posted in the business of operation.

[12.2.16.10 NMAC - N, 8/12/2021; A, 10/10/2023]
PART 17: REPORTING REQUIREMENTS
12.2.17.1 ISSUING AGENCY:

New Mexico Regulation and Licensing Department.
[12.2.17.1 NMAC - N, 8/12/12]

12.2.17.2 SCOPE:

This part sets forth reporting procedures to the department pursuant to the Sale of
Recycled Metals Act, Sections 57-30-1 through 57-30-14 NMSA 1978.

[12.2.17.2 NMAC - N, 8/12/2012; A, 10/10/2023]
12.2.17.3 STATUTORY AUTHORITY:

These rules are promulgated pursuant to the Sale of Recycled Metals Act, Sections 57-
30-1 through 57-30-14 NMSA 1978.

[12.2.17.3 NMAC - N, 8/12/2012; A, 10/10/2023]

12.2.17.4 DURATION:

Permanent.

[12.2.17.4 NMAC - N, 8/12/12]

12.2.17.5 EFFECTIVE DATE:

August 12, 2012 unless a later date is cited at the end of a section.
[12.2.17.5 NMAC - N, 8/12/12]

12.2.17.6 OBJECTIVE:



The purpose of this part is to standardize the reporting procedures to the department
required pursuant to 57-30-8 NMSA 1978.

[12.2.17.6 NMAC - N, 8/12/12]

12.2.17.7 DEFINITIONS:

[RESERVED]

[12.2.17.7 NMAC - N, 8/12/12]

12.2.17.8 REPORTING REQUIREMENTS:

A. All secondhand metal dealers are required to report all transactions of regulated
material. Reports of such transaction shall be made on a purchase record form
designed and provided or approved by the department and shall be uploaded to the
database maintained by the department.

B. Reports shall be in English and shall include:

(1)  the place and date of the purchase;

(2)  the name and address of each person from whom the regulated material
is purchased or obtained;

(3) the identifying number of the personal identification document of each
person from whom the regulated material is purchased or obtained;

(4) the year, make, model and license plate number of the motor vehicle used
to transport the regulated material;

(5) adescription made in accordance with the custom of the trade of the type
and quantity of regulated material purchased; and

(6) affirmation under penalty of perjury that the seller is the legal owner of or
is lawfully entitled to sell the regulated material offered for sale as required by
Paragraph (2) of Subsection A of Section 57-30-4 NMSA 1978 of the Sale of Recycled
Metals Act.

C. Restricted transactions require the secondhand metal dealer to obtain from the
seller additional documentation on a form designed and provided by the department and
to upload the additional documentation with the purchase record.

Q) For each restricted transaction in which a secondhand metal dealer
purchases any item listed in Paragraphs (1) through (10) of Subsection A of Section 57-
30-2.4 NMSA 1978 of the Sale of Recycled Metals Act the dealer shall obtain from the



seller one or more of the following types of documentation as provided in the additional
documentation form:

(a) a police report;
(b) a fire report;
(c) a contract with bulk or other vendor;

(d) a letter from a governmental or other entity on entity letterhead and signed
by a person authorized to dispose of the material, containing language sufficient to
reasonably determine that the seller by way of such transfer has become the rightful
owner of the material;

(e) any other document with language sufficient to reasonably determine that
the seller is the rightful owner of the material, provided that any signature appearing on
the document is notarized;

(2) For each restricted transaction in which a secondhand metal dealer
purchases a catalytic converter, the dealer shall obtain from the seller in addition to the
documentation listed in this section the following types of documentation required by
Paragraphs (1) and (2) of Subsection D of Section 57-30-2.4 NMSA 1978 of the Sale of
Recycled Metals Act and as more specifically set forth in the additional documentation
form:

(a) a photocopy or digital image of the seller’s or offeror’s personal
identification document;

(b) the date and time of the transaction;

(c) the name, address, telephone number and signature of the seller or
offeror;

(d) the license plate number and vehicle identification number of the vehicle
used to transport the catalytic converter to the secondhand metal dealer, if applicable;

(e) an original, a photocopy or a digital image of the title or registration of the
motor vehicle from which the catalytic converter was removed showing the seller as the
owner of the motor vehicle, or a notarized statement demonstrating ownership by the
seller or offeror;

D. A secondhand metal dealer may use in place of the purchase record form
designed and provided by the department any electronic program or software that
contains and uploads the information required. Such electronic record must be
printable at the request of the department or peace officer.



E. After January 2014 secondhand metal dealers will be required to submit their
data in the format(s) specified by the department for direct loading into its database.

F. The department will specify the acceptable format(s) of data for electronic
submission to the department’s database. Data submitted electronically after January
2014 will be transferred directly into the department’s database via a web interface or
other electronic system maintained by the department.

G. Secondhand metal dealers will be responsible for correcting any formatting errors
or data validation errors that occur during the transfer of data or the loading of data into
the database. Secondhand metal dealers will be responsible for re-submitting corrected
data to the department.

H. A secondhand metal dealer shall comply with the waiting period for disposal of
regulated material.

I. A person attempting to sell regulated material to a secondhand metal dealer:
(1)  shall sign under penalty of perjury a written statement provided by the
secondhand metal dealer that the person is the legal owner of or is lawfully entitled to
sell the regulated material offered for sale or transfer.
(2)  shall not with intent to deceive display to a secondhand metal dealer a
false or invalid personal identification document or false or fraudulent additional
documentation in connection with the person’s attempted sale of regulated material.

J. A secondhand metal dealer may take a digital photograph, with a date and time
stamp, of:

(1) the seller of the regulated material, and

(2)  the regulated material in the form in which it was purchased or obtained by
the secondhand metal dealer.

[12.2.17.8 NMAC - N, 8/12/2012; A, 10/10/2023]
12.2.17.9  [RESERVED]

[12.2.17.9 NMAC - N, 8/12/2012; Repealed, 10/10/2023]
PART 18: DUTIES AND RESPONSIBILITIES
12.2.18.1  ISSUING AGENCY:

New Mexico Regulation and Licensing Department.



[12.2.18.1 NMAC - N, 8/12/12]
12.2.18.2  SCOPE:

This part sets forth application procedures to the department pursuant to the Sale of
Recycled Metals Act, Sections 57-30-1 through 57-30-14 NMSA 1978.

[12.2.18.2 NMAC - N, 8/12/2012; A, 10/10/2023]
12.2.18.3 STATUTORY AUTHORITY:

These rules are promulgated pursuant to the Sale of Recycled Metals Act, Sections 57-
30-1 through 57-30-14 NMSA 1978.

[12.2.18.3 NMAC - N, 8/12/2012; A, 10/10/2023]

12.2.18.4 DURATION:

Permanent.

[12.2.18.4 NMAC - N, 8/12/12]

12.2.18.5 EFFECTIVE DATE:

August 12, 2012 unless a later date is cited at the end of a section.
[12.2.18.5 NMAC - N, 8/12/12]

12.2.18.6 OBJECTIVE:

The purpose of this part is to facilitate compliance of all registered secondhand metal
dealers pursuant to Sections 57-30-1 through 57-30-14 NMSA 1978.

[12.2.18.6 NMAC - N, 8/12/2012; A, 10/10/2023]
12.2.18.7  DEFINITIONS:

[RESERVED]

[12.2.18.7 NMAC - N, 8/12/12]

12.2.18.8  DUTIES:

Effective July 1, 2012, all secondhand metal dealers shall maintain a valid registration
issued by the department.



A. A current registration certificate must be posted in the business of operation or
posted in a physical location of a registrant who maintains a scrap metal yard in which
scrap metal or cast-off regulated material is purchased for shipment, sale or transfer.

B. Comply with all federal requirements for scrap metal dealers, including maintain
storm water permits.

C. Register for the metal theft alert system, maintained by the institute of scrap
recycling industries or its successor organization.

[12.2.18.8 NMAC - N, 8/12/12]
12.2.18.9 RESPONSIBILITIES:

A. A secondhand metal dealer or the dealer’s agent shall visually verify the
accuracy of the personal identification document and vehicle identification presented by
the seller at the time of the dealer’s purchase or acquisition. The dealer shall not
substitute or rely upon information existing in the dealer’s records system in place of
such visual verification at the point of each sale.

B. A secondhand metal dealer who becomes aware that the dealer is in possession
of regulated material that was stolen or unlawfully obtained shall not remove the
material from the dealer’s premises and shall report the same to a local law
enforcement agency within 24 hours.

C. A secondhand metal dealer must inform all employees who are involved in the
purchasing or receiving of regulated material of alerts received on theft of regulated
material in the geographic area.

D. A secondhand metal dealer shall maintain an accurate and legible written record,
in a form approved by the department, of each purchase made in the course of the
dealer’s business of regulated material.

E. A secondhand metal dealer shall preserve each record required until the first
anniversary of the date the record was made, except for any record for the purchase of
a catalytic converter, which shall be kept until the third anniversary of the date the
record was made.

F. A secondhand metal dealer shall produce to a peace officer or compliance officer
upon request the requested record of purchase.

[12.2.18.9 NMAC - N, 8/12/2012; A, 10/10/2023]
12.2.18.10 [RESERVED]

[12.2.18.10 NMAC - N, 8/12/2012; Repealed, 10/10/2023]



12.2.18.11 CIVIL PENALTY, SUSPENSION OR REVOCATION OF
REGISTRATION:

A. A person who violates any provision of the Sale of Recycled Metals Act may be
assessed a civil penalty by the superintendent not to exceed one thousand dollars
($1,000) per violation.

B. The superintendent may suspend or revoke the registration of a secondhand
metal dealer when the superintendent finds that the dealer has intentionally violated a
provision of the Sale of Recycled Metals Act.

C. Prior to the imposition of a civil penalty or the suspension or revocation of a
registration, the superintendent shall provide notice and an opportunity to be heard
pursuant to the pertinent notice and hearing provisions of the Uniform Licensing Act.

[12.2.18.11 NMAC - N, 8/12/12]

CHAPTER 3: BUSINESS ASSOCIATIONS

PART 1. GENERAL PROVISIONS

12311 ISSUING AGENCY:

New Mexico Public Regulation Commission.

[12.3.1.1 NMAC - N, 7-15-05]

12.3.1.2 SCOPE:

This rule.applies to a.II domest.ic and fqreign corporati.on.s, limited liability compa}nigs,
cooperative associations, sanitary projects act associations, water users associations,
waterworks corporations and foreign business trusts, unless exempted by law.
[12.3.1.2 NMAC - N, 7-15-05]

12.3.1.3 STATUTORY AUTHORITY:

NMSA 1978 Sections 8-8-4, 14-15-1 to 14-15-6, 14-16-1 to 14-16-19, 39-3-1.1, 53-2-11,
53-18-1, and 53-19-66.

[12.3.1.3 NMAC - N, 7-15-05; A/E, 3-25-10]
12.3.1.4 DURATION:

Permanent.



[12.3.1.4 NMAC - N, 7-15-05]

12.3.1.5 EFFECTIVE DATE:

July 15, 2005, unless a later date is cited at the end of a section.
[12.3.1.5 NMAC - N, 7-15-05; A/E, 3-25-10]

12.3.1.6 OBJECTIVE:

The purpose of this rule is to set forth general provisions governing corporate and
certain legislatively mandated entities in New Mexico.

[12.3.1.6 NMAC - N, 7-15-05]
12.3.1.7 DEFINITIONS:

In addition to the definitions in NMSA 1978 Sections 3-29-2, 53-4-1, 53-7-19, 53-8-2,
53-11-2, 53-19-2, 53-20-2, as used in these rules:

A. biennial means every other year;
B. bureau means the corporations bureau of the public regulation commission;
C. commission means the public regulation commission;

D. director means the director of the administrative services division or his
designee;

E. division means the administrative services division of the public regulation
commission;

F. person means an individual, general partnership, limited liability company,
limited partnership, trust, estate, association, corporation or any other legal entity;

G. these rules means the rules adopted by the commission in Title 12, Chapter 3 of
the New Mexico Administrative Code.

[12.3.1.7 NMAC - N, 7-15-05]
12.3.1.8 COMPLIANCE WITH LAW:

All corporations and other regulated entities shall comply with these rules and all
applicable state laws and rules.

[12.3.1.8 NMAC - N, 7-15-05]



12.3.1.9 REQUIREMENTS FOR FILED DOCUMENTS:

In addition to the requirements stated here, particular rules may include other filing
requirements. All documents required by these rules to be filed with the commission
shall be filed with the bureau as follows.

A. Address for filing documents.

(2) Documents filed by mail shall be sent to the New Mexico Public
Regulation Commission Corporations Bureau, P.O. Box 1269, Santa Fe, New Mexico
87504-1269.

(2) Documents filed in person or by delivery service shall be delivered to the
New Mexico Public Regulation Commission, Corporations Bureau Filing Desk, P.E.R.A.
Building, Room 346, 1120 Paseo de Peralta, Santa Fe, New Mexico 87501.

(3) The commission’s official website shall include a list of the types of
documents that may be filed electronically and shall, when feasible, include forms for
such documents.

B. Required format. All reports, articles, applications and other documents filed
with the commission shall be typewritten, clearly legible, on good quality white paper 8
1/2 x 11 inches in size, have a 1 inch margin on each side and at least a one-inch
margin at the top and bottom of each page, and be signed or executed in black or blue-
black ink. The bureau will accept for filing documents or certificates provided by foreign
jurisdictions on paper that is of another size.

C. Good standing required. A corporation or other legal entity may not file, and the
bureau will not accept, any document unless the corporation or entity is in good
standing. For purposes of this subsection, good standing means the corporation or
entity has timely filed all required reports and has paid all assessed fees, penalties, and
interest.

D. Electronic filing and requests by facsimile. Documents filed electronically will
be accepted as long as the commission’s web-posted list includes the type of document
being filed electronically, the document being filed electronically originated as a form on
the commission’s official website, and the filing is made through the commission’s
official website, at www.nmprc.state.nm.us. Any person may obtain a current telephone
number for facsimile filing, and may make requests, by calling the bureau at 505-827-
4508. The bureau will accept documents filed by facsimile or electronic means in the
following situations:

(1) when a certificate of good standing and compliance is received from the
appropriate official of another state or country, for the purpose required by NMSA 1978
Sections 53-8-69, 53-17-6, and 53-19-48, provided that the certificate is sent directly to
the bureau by the appropriate official;


http://www.nmprc.state.nm.us/

(2) requests for certificates, certified copies, or other documents pursuant to
12.3.1.13 NMAC; and

(3) requests for forms pursuant to 12.3.1.10 NMAC.

E. Date of filing. The commission shall consider any document filed pursuant to
this rule as filed on the date it was received and stamped by the bureau, unless the
document is returned pursuant to 12.3.1.11 NMAC except that:

(2) if a report required by the Corporate Reports Act, NMSA 1978 Sections
53-5-1 through 53-5-9, is mailed to the commission, the commission shall add three
days to the postmark date for purposes of NMSA 1978 Section 53-5-7; and

(2) if the commission receives a document after regular business hours, the
commission shall stamp and consider it received on the next regular business day.

F. Filing fees. The commission shall not accept any document for filing unless it is
accompanied by the appropriate filing fee, paid as required by 12.3.1.14 NMAC.

G. Expedited filing fees.

(2) Expedited request form required. Each application for expedited filing
shall be accompanied by an expedited request form provided by the bureau.

(2) Nonrefundable separate payment required. All expedited filing fees are
nonrefundable. Each nonrefundable expedited filing fee shall be paid by separate
payment in addition to all other filing fees required by law.

3) Expedited filing fee schedule. The commission shall accept applications
for expedited filing according to the following fee schedule.

(a) Same business day filing. For a $150.00 expedited filing fee, the
commission shall process an application for an expedited filing on the same business
day the application is received by the bureau if the application is received by the bureau
before 2:00 p.m. If an application for an expedited filing fee is received by the bureau
after 2:00 p.m., the commission shall process the application for expedited filing by the
end of the next business day for the same $150.00 expedited filing fee.

(b) Two business days filing. For a $100.00 expedited filing fee, the
commission shall process an application for an expedited filing within two business days
of the date on which the application for expedited filing is received by the bureau.

(4) Refund for failure to timely process. If the bureau is unable to provide
the requested expedited filing service, the bureau shall return the expedited filing fee to
the applicant for expedited filing services.



H. Required addresses. All reports filed by corporations and other regulated
entities shall include the street address of the registered office and addresses for each
of the entity’s directors and officers. The report shall clearly indicate the titles of all
officers and directors.

I. Electronic signature. A person submitting an electronic filing shall verify at the
time of submission the complete name and title of the person filling out the form, a
statement that such person has lawful authority to submit the report, a statement that
the report is true and correct under penalty of perjury, and the date the report is
submitted.

[12.3.1.9 NMAC - N, 7-15-05; A, 12-15-09; A/E, 3-25-10; A, 11-30-11]
12.3.1.10 COMMISSION-PRESCRIBED FORMS:

A. Use required. The commission has prescribed forms required by law to carry out
certain requirements of these rules. The most current version of a commission-
prescribed form must be used when a form exists for that purpose, unless these rules
state otherwise or the commission waives this requirement. When a document is filed
electronically, the form provided by the commission on its website must be used.

B. Use optional. The commission has available for use optional forms that may be
used to comply with the requirements of these rules and strongly prefers the use of
such forms for ease and consistency of data entry. However, except when electronic
filing is used, a corporation or other entity may instead file the information and
documents required by these rules in the order in which they are listed in the applicable
statute or these rules.

C. How to obtain. Interested parties may obtain copies of commission-prescribed
forms and other optional forms:

(1) on the commission’s website at www.nmprc.state.nm.us;

(2) by electronic request to the bureau on the commission’s website, by
clicking on "corporations" and then "corporations inquiry;"

3) by calling the bureau at 505-827-4508; or

(4) by writing to the New Mexico public regulation commission, corporations
bureau, P.O. Box 1269, Santa Fe, New Mexico 87504-1269

[12.3.1.10 NMAC - N, 7-15-05; A/E, 3-25-10]
12.3.1.11 INCOMPLETE FILINGS:

A. Criteria. A filing will be considered incomplete if:


http://www.nmprc.state.nm.us/

(2) it is unsigned;
(2) it omits any information required by law or commission rule or order;

(3) it is not submitted on a commission-prescribed form and a form is required
for that purpose;

4) it is not accompanied by the appropriate filing fee, paid as required by
12.3.1.14 NMAC; or

(5) the commission determines the filing is otherwise insufficient.

B. Return of incomplete filings. The director shall return an incomplete filing with
a statement indicating the nature of the insufficiency to:

(1) the address on any cover letter included with the form or document;

(2)  if no cover letter was included, then to the return address on the envelope
in which the document or form was received;

3) if no cover letter or envelope return address were included, then to the
address on any check delivered with the form or document for filing; and

(4) if none of the above were included, then to any other address in the file for
the entity involved.

[12.3.1.11 NMAC - N, 7-15-05]
12.3.1.12 REVIEW OF DOCUMENTS:
Any person who wishes to inspect public records or other documents relating to
corporations or other regulated legal entities shall file a written request to the bureau as
provided in 12.3.1.9 NMAC. The request shall meet the requirements of the Inspection
of Public Records Act, NMSA 1978 Section 14-2-8 and shall follow the procedure
required by that law.
[12.3.1.12 NMAC - N, 7-15-05]
12.3.1.13 REQUESTS FOR COPIES AND RECORD SEARCHES:

A. Types of documents available. The bureau may provide the following:

Q) a certificate of good standing and compliance,;

(2) a miscellaneous certificate as requested by a corporation or other
regulated legal entity;



(3) certified copies of reports, instruments or other documents relating to a
corporation or other regulated legal entity;

4) non-certified copies of reports, instruments or other documents relating to
a corporation or other regulated legal entity; or

(5) reports of record searches for categories of documents or other types of
information.

B. Filing of request. A person shall make a request in writing for copies of a
document or a record search report and shall list all documents or information
requested. A request may be mailed or delivered to the bureau, or faxed or filed
electronically pursuant to 12.3.1.9 NMAC. If a person cancels a request within twenty-
four (24) hours, the bureau shall not assess any fees.

C. Estimate of fees. When the bureau receives a request, the bureau shall issue
an informal estimate of fees.

(1) The estimate of fees for copies shall be as prescribed in NMSA 1978
Section 53-2-1.

(2)  The fee for a record search report shall be a minimum of sixty dollars
($60.00) pursuant to the fee schedule approved by the department of finance and
administration.

D. Completion of request.

(1) If the person approves the estimate, the bureau shall prepare the copies
or record search report within ten (1) business days. The director may approve
expedited requests on a showing of good cause.

(2)  When the requested documents are ready, the bureau shall provide a
written or electronic statement of fees due and shall release the copies or record search
report electronically, by email or in hard copy, as requested, upon payment of all fees
due.

[12.3.1.13 NMAC - N, 7-15-05]
12.3.1.14 PAYMENT OF FEES:

A person shall pay fees charged by the commission by paper instrument or money
order, or electronic check, from funds on deposit with a United States financial
institution, made payable to the New Mexico public regulation commission. The
commission may permit, subject to appropriate approvals from the New Mexico state
treasurer or the New Mexico board of finance as appropriate, payments by debit card or
credit card, plus a convenience fee as may be required by law. Any convenience fee to



be charged to the commission by the commission’s designated fiscal agent shall be
passed through to the person submitting the filing.

[12.3.1.14 NMAC - N, 7-15-05; A/E, 3-25-10]
12.3.1.15 PROCEDURES FOR CHOOSING A NAME:

Corporations and other regulated legal entities shall comply with statutory name
requirements, and may use the procedures in this section for checking the availability of
a name, reserving a name, or applying for a corporate or company name.

A. Informal inquiry about name availability. A corporation or other regulated legal
entity may informally request, orally or in writing, that the bureau determine whether a
proposed name is available. The bureau shall search its records to determine whether
the proposed name is the same as, or confusingly similar to, the name of another
corporation or other regulated entity previously on file, reserved, or registered with the
commission.

B. Formal application for a name. The bureau shall not make a final determination
of whether a proposed name is available until the corporation or other entity files with
the bureau an application to reserve a specified name, articles of incorporation, an
application for a certificate of authority, or other organizational documents.

C. Reserving a name. A corporation or other legal entity may file an application
with the bureau to reserve a proposed name. If the bureau determines the name is
available, it shall reserve the name for the corporation or other legal entity for one
hundred twenty (120) days. An applicant may not extend the time period of a name
reservation.

D. Registering a name. A foreign profit corporation may register its name by
complying with NMSA 1978 Section 53-11-9, and may renew its name registration by
meeting the requirements of NMSA 1978 Section 53-11-10.

E. Administrative revocation and reserving a name. If the commission
administratively revokes a corporation or other legal entity, it shall reserve its name for
the period allowed by law for reinstatement. If a corporation or other legal entity that has
been administratively revoked applies for reinstatement in compliance with applicable
requirements, the commission shall grant reinstatement and restore the entity’s
exclusive right to its name.

F. Waiver of right to a name. A corporation or other legal entity may waive its right
to its name by filing a statement with the commission that the entity waives its exclusive
right to its name. Once the commission receives such a waiver, it may release the name
of the corporation or other legal entity for use by another. If the original corporation or
other legal entity then wants to reinstate, it must do so under another name.



[12.3.1.15 NMAC - N, 7-15-05]

12.3.1.16 RULES OF PROCEDURE:

In all matters before the commission involving corporations or other legislatively
mandated entities, the commission shall follow the commission rules of procedure. A
specific provision in these rules shall control over a conflicting general provision in the
commission rules of procedure.

[12.3.1.16 NMAC - N, 7-15-05]

12.3.1.17  APPEALS:

A person, corporation or other legal entity aggrieved by any decision of the bureau,
director, or commission made pursuant to these rules may appeal the decision to district
court in accordance with NMSA 1978 Section 39-3-1.1 except that appeals concerning
the Corporate Reports Act shall be made pursuant to NMSA 1978 Section 53-5-7.
[12.3.1.17 NMAC - N, 7-15-05]

PART 2: PROFIT CORPORATIONS

12.3.2.1 ISSUING AGENCY:

New Mexico Public Regulation Commission.

[12.3.2.1 NMAC - Rp, 12.3.2.1 NMAC, 12-15-09]

12.3.2.2 SCOPE:

This rule applies to all domestic and foreign profit corporations, unless exempted by
law.

[12.3.2.2 NMAC - Rp, 12.3.2.2 NMAC, 12-15-09]
12.3.2.3 STATUTORY AUTHORITY:
NMSA 1978 Sections 8-8-4 and 53-18-1.
[12.3.2.3 NMAC - Rp, 12.3.2.3 NMAC, 12-15-09]
12.3.2.4 DURATION:

Permanent.

[12.3.2.4 NMAC - Rp, 12.3.2.4 NMAC, 12-15-09]



12.3.25 EFFECTIVE DATE:

December 15, 2009, unless a later date is cited at the end of a section.
[12.3.2.5 NMAC - Rp, 12.3.2.5 NMAC, 12-15-09]

12.3.2.6 OBJECTIVE:

The purpose of this rule is to facilitate the formation and continuation of profit
corporations as provided by law.

[12.3.2.6 NMAC - Rp, 12.3.2.6 NMAC, 12-15-09]
12.3.2.7 DEFINITIONS:

See 12.3.1.7 NMAC.

[12.3.2.7 NMAC - Rp, 12.3.2.7 NMAC, 12-15-09]

12.3.2.8 DOMESTIC PROFIT CORPORATIONS:

A domestic profit corporation shall comply with the requirements of the Business

Corporations Act, NMSA 1978, Chapter 53, Articles 11 through 18.

A. Filing requirements. A domestic profit corporation shall file all documents
required by this section in compliance with 12.3.1 NMAC, General Provisions, and shall

pay all filing fees required by NMSA 1978 Section 53-2-1.

B. Name. A domestic profit corporation shall comply with the name requirements in
NMSA 1978 Section 53-11-7 and may use the procedures in 12.3.1.15 NMAC for
inquiring about, reserving, formally applying for, or reinstating a name. A corporation in
existence on June 17, 1983 is deemed to be in compliance with the requirements of
NMSA 1978 Section 53-11-7 for a separate word or abbreviation describing the type of

corporation named.

C. Filing year. A domestic profit corporation shall file biennial reports and
supplemental reports with the bureau:

(1) for even-numbered taxable year ends if the last digit of its New Mexico

certificate of incorporation number is an even number;

(2) for odd-numbered taxable year ends if the last digit of its New Mexico

certificate of incorporation number is an odd number;



(3) for the calendar year determined by the bureau if it was assigned a
duplicate number before 1980; the bureau shall notify the corporation of the appropriate
filing years.

D. Taxable year. For a new domestic corporation for which no taxable year period
has been determined, the bureau will presume that the corporation’s taxable year ends
December 31. If a new domestic profit corporation selects a different end date for its
taxable yeatr, it shall so inform the commission.

E. Required documents.

(1) Atrticles of incorporation. A domestic profit corporation shall adopt and file
with the commission articles of incorporation that comply with NMSA 1978 Sections 53-
12-2 and 53-12-3. The corporation may amend or restate the articles as provided in
NMSA 1978 Sections 53-13-1 through 53-13-12.

(2)  Statement designating registered agent and office. A domestic profit
corporation shall have and continuously maintain on file with the commission a
registered agent and office that meet the requirements in NMSA 1978 Sections 53-11-
11, 53-11-12, and 53-11-13.

F. Merger and consolidation. Two or more domestic corporations may merge or
consolidate in compliance with the applicable requirements of NMSA 1978 Sections 53-
14-1 through 53-14-7 and shall file articles of merger, consolidation, or exchange as
required by NMSA 1978 Sections 53-14-4 and 53-14-5. Shareholders may convert a
domestic profit corporation into a limited liability company by complying with NMSA
1978 Section 53-19-60.

G. Dormant status. A domestic profit corporation that meets the requirements of
NMSA 1978 Section 53-5-9 for dormant status, may, in lieu of filing a required corporate
report, file a statement that it is no longer actively engaged in business in New Mexico.
A dormant corporation may extend its dormant status, or may be fully revived by
complying with NMSA 1978 Section 53-5-9.

H. Dissolution. A domestic profit corporation seeking voluntary dissolution shall
comply with the requirements for dissolution provided in NMSA 1978 Sections 53-16-1
through 53-16-24, and file a statement of intent to dissolve as required by NMSA 1978
Section 53-16-4, and articles of dissolution that comply with NMSA 1978 Sections 53-
16-11 and 53-16-12. A domestic profit corporation may revoke voluntary dissolution
proceedings as provided in NMSA 1978 Sections 53-16-7 and 53-16-8 by filing a
statement of revocation required by NMSA 1978 Section 53-16-9.

I. Administrative revocation and reinstatement. The commission may
administratively revoke a domestic profit corporation by issuing a certificate of
revocation under the circumstances and following the process provided in NMSA 1978
Section 53-11-12. A corporation may apply to the commission for reinstatement



following the process and within the time period provided in NMSA 1978 Section 53-11-
12.

[12.3.2.8 NMAC - Rp, 12.3.2.8 NMAC, 12-15-09]
12.3.2.9 FOREIGN PROFIT CORPORATIONS:

A foreign profit corporation shall comply with the applicable requirements of the
Business Corporations Act, NMSA 1978, Chapter 53, Articles 11 through 18.

A. Filing requirements. A foreign profit corporation shall file all documents required
by this section in compliance with 12.3.1 NMAC, General Provisions, and shall pay all
filing fees required by NMSA 1978 Section 53-2-1.

B. Name. A foreign profit corporation shall comply with the name requirements in
NMSA 1978 Section 53-17-3 and may use the procedures in 12.3.1.15 NMAC for
inquiring about, reserving, registering, formally applying for, or reinstating a name. A
corporation in existence on June 17, 1983 is deemed to be in compliance with the
requirement of NMSA 1978 Section 53-11-7 for a separate word or abbreviation
describing the type of corporation named.

C. Filing year. A foreign profit corporation shall file biennial corporate reports and
supplemental reports with the bureau:

(1) for even-numbered taxable year ends if the last digit of its New Mexico
certificate of authority number is an even number;

(2)  for odd-numbered taxable year ends if the last digit of its New Mexico
certificate of authority number is an odd number;

(3)  for the calendar year determined by the bureau if it was assigned a
duplicate number before 1980; the bureau shall notify the corporation of the appropriate
filing years.

D. Taxable year. For a new foreign profit corporation for which no taxable year
period has been determined, the bureau will presume that the corporation’s taxable year
ends December 31. If a new foreign profit corporation selects a different end date for its
taxable year, it shall so inform the commission.

E. Required documents.

(1) Certificate of authority. Before transacting business in New Mexico, a
foreign profit corporation shall obtain a certificate of authority from the commission
pursuant to NMSA 1978 Section 53-17-1 by filing an application containing the
information and supporting documents required in NMSA 1978 Sections 53-17-5



through 53-17-7. A foreign profit corporation shall amend its certificate of authority as
provided in NMSA 1978 Section 53-17-14.

(2) Statement designating registered agent and office. A foreign profit
corporation shall have and continuously maintain on file with the commission a
registered office and agent that meet the requirements of NMSA 1978 Sections 53-17-9
and 53-17-10.

F. Merger and conversion. A foreign profit corporation that is a party to a statutory
conversion or merger shall comply with, and file articles of merger or conversion as
required by, NMSA 1978 Section 53-17-13.

G. Dormant status. A foreign profit corporation that meets the requirements of
NMSA 1978 Section 53-5-9 for dormant status may, in lieu of filing a required corporate
report, file a statement that it is no longer actively engaged in business in New Mexico.
A dormant corporation may extend its dormant status, or may be fully revived by
complying with NMSA 1978 Section 53-5-9.

H. Withdrawal. A foreign profit corporation seeking to withdraw from doing business
in New Mexico may procure a certificate of withdrawal from the commission by filing an
application for withdrawal that complies with the requirements of NMSA 1978 Section
53-17-15 and 53-17-16.

I. Administrative revocation and reinstatement. The commission may revoke a
foreign profit corporation’s certificate of authority for the reasons provided in NMSA
1978 Section 53-17-17 by issuing a certificate of revocation pursuant to NMSA 1978
Section 53-17-18. A foreign profit corporation may apply to the commission for
reinstatement following the process and within the time period provided in NMSA 1978
Section 53-17-18.

[12.3.2.9 NMAC - Rp, 12.3.2.11 NMAC, 12-15-09]

12.3.2.10 FIRST REPORT:

A domestic or foreign profit corporation shall file an initial report on the schedule
prescribed by and as required by NMSA 1978 Section 53-5-2 through 53-5-9 on the
commission-prescribed form described in this rule and available as provided in 12.3.1
NMAC.

[12.3.2.10 NMAC - Rp, 12.3.2.9 & 12.3.2.12 NMAC, 12-15-09]

12.3.2.11 BIENNIAL REPORT AND SUPPLEMENTAL REPORT:

A domestic or foreign profit corporation shall file biennial and supplemental reports as

required by NMSA 1978 Section 53-5-2 through 53-5-9 on the commission-prescribed
form described in this rule and available as provided in 12.3.1 NMAC.



[12.3.2.11 NMAC - Rp, 12.3.2.10 & 12.3.2.13 NMAC, 12-15-09]
12.3.2.12 REQUIRED FORMS:
A domestic or foreign profit corporation shall file initial, biennial and supplemental
reports as required by NMSA 1978 Section 53-5-2 through 53-5-9 on the commission-
prescribed form available as provided in 12.3.1 NMAC.
A. First reports, biennial reports and supplemental reports shall contain:
(1) exact corporate name and U.S. mailing address;
(2) principal place of business in New Mexico;
3) principal office outside of New Mexico for a foreign corporation;

(4) NMPRC certificate of incorporation/authority number;

(5)  for foreign corporations: registered place of business in New Mexico if
different from registered office;

(6)  state or country of incorporation;

(7) registered agent and office located within New Mexico for service or
process;

(8) names and addresses of all directors and officers;
(9) date and signature and title of an authorized officer or agent; and
(10) filing fees.
B. Filing fees, report due date, late filing penalty.
(1) Filing fees. A $25.00 filing fee is due and payable to the commission at
the time of filing of each domestic or foreign first report, biennial report and
supplemental report.

(2) Report due dates.

(a) First report. A domestic or foreign first report shall be filed within thirty
days of the date of incorporation or qualification in New Mexico.

(b) Biennial report. A domestic or foreign biennial report shall be filed on or
before the fifteenth day of the third month following the end of the corporation’s taxable
year. Biennial means every other year, not twice a year for filing purposes required



report based on the last digit of the number referred to in Paragraph (4) of Subsection A
of 12.3.2.12 NMAC, i.e., even number will file its biennial report for its even numbered
taxable year-end.

(c) Supplemental report. A domestic of foreign supplemental report shall be
filed within thirty days if, after the filing of the biennial report, a change is made in:

() the mailing address, street address, rural route number and box
number or the geographical location of its registered office in this state and the name of
the agent upon whom process against the corporation may be served;

(i)  the name or address or any of the directors of officers of the
corporation or the date when the term of office of each expires; or

(i) its principal place of business within or without the state.

3) Late filing penalty. A $200.00 late filing penalty is required if a report is
filed untimely.

C. Instructions.

(1) Enter exact corporate name and complete mailing address must be given
to meet postal delivery requirements..

(2) Enter principal place of business in New Mexico. Enter "NONE," if
applicable.

3) Enter principal office outside of New Mexico, if different from the
registered office in state or country of incorporation. Enter "NONE," if applicable.

(4) Enter original NMPRC certificate of incorporation/authority number issued
by the corporations bureau or as assigned by computer pre-printed information.

(5) Enter foreign corporation’s registered address in state or country of
incorporation which may be different from the address referred to in Paragraph (3) of
Subsection A of 12.3.2.12 NMAC on principal office outside of New Mexico.

(6) Enter corporation’s state or country of incorporation unless pre-printed or
as corrected.

(7 Enter registered agent and address located in New Mexico. Each
corporation shall have and continuously maintain in New Mexico:

(a) a registered office which may be, but need not be, the same as its place of
business;



(b) a registered agent, which agent may be either an individual resident in
New Mexico whose business office is identical with the registered office, or a domestic
corporation, or a foreign corporation authorized to transact business in New Mexico
having a business office identical with the registered office; and

(c) an agent’s address must be acceptable for service of process purposes; a
post office box is unacceptable.

(8) Officers and directors are as set forth in NMSA 1978 Sections 53-8-18,
53-8-23, 53-8-83, 53-2-10, 53-11-35, and 53-11-48. Enter all officers and directors with
respective addresses. Each New Mexico corporation shall have officers, with titles and
duties as shall be stated in the bylaws or in a resolution of the board of directors which
is not inconsistent with the bylaws, and as many officers as may be necessary to enable
the corporation to sign instruments required under the Business Corporation Act.

(a) The number of directors of a New Mexico corporation shall consist of one
or more members.

(b) Each director shall hold office for the term for which he/she is elected and
until his or her successor has been elected and qualified.

(9) NMSA 1978 section 53-2-10 private remedy.

(a) Any person who suffers any loss of money or propery as a result of being
designated a director of a corporation without giving his consent may bring an action
against the designating corporation to recover actual damages or one thousand dollars
($1,000), whichever is greater.

(b) The court may award attorneys’ fees and costs to the party injured as a
result of the director designation if he prevails. The court may award attorney’s fees to
the corporation charged if the court finds that the action brought against the corporation
was groundless.

(c) The relief provided in this section is in addition to remedies otherwise
available against the same conduct under the common law or other statutes of this
state.

(10) NMSA 1978 section 53-5-5 corporate reports, affirmation, penalty.

(a) All reports required to be filed with the commission pursuant to the
Corporate Reports Act shall contain the following affirmation: "Under penalties of
perjury, | declare and affirm that | have examined this report, including the
accompanying schedules and statement, and that all statements contained therein are
true and correct.”



(b) Any person who makes and subscribes any report required under the
Corporate Reports Act that contains a false statement, which statement is known to be
false by such person, is guilty of perjury and upon conviction shall be punished as
provided for in the perjury statutes of this state.

(c) The report shall be signed and sworn to by the chairman of the board,
president, vice president, secretary, principal accounting officer or authorized agent of
the corporation.

(11) Application for period extension. Any corporation may, upon application
to the commission by the due date upon which a report is required to be filed, petition
the commission for an extension of time. The commisison may, for good cause, extend
for no more than a total of twelve months the date on which the payment of any fee is
required. A copy of a commission extension shall be attached to the required report.

(12) Mandatory IRS extension. The commission shall, when an extension of
time has been granted a corporation under the United States Internal Revenue Code for
the time in which to file a report, grant the corporation the same extension of time
provided that a copy of the approved (signed) federal extension of time (IRS 7004 or
7005) is attached to the corporation’s report. However, the bureau will acknowleldge
and approve the extension upon receiving a copy of a valid IRS extension prior to the
filing of a corporate report.

[12.3.2.12 NMAC - Rp, 12.3.2.10 & 12.3.2.13 NMAC, 12-15-09]
PART 3: NONPROFIT CORPORATIONS

12.3.3.1 ISSUING AGENCY:

New Mexico Public Regulation Commission.

[12.3.3.1 NMAC - Rp, 12.3.3.1 NMAC, 12-15-09]

12.3.3.2 SCOPE:

This rule applies to all domestic and foreign nonprofit corporations, unless exempted by
law.

[12.3.3.2 NMAC - Rp, 12.3.3.2 NMAC, 12-15-09]

12.3.3.3 STATUTORY AUTHORITY:

NMSA 1978 Sections 8-8-4, 3-29-20, 53-8-7, 53-8-7.1, 53-8-8, 53-8-9, 53-8-31, 53-8-
32, 53-8-35 through 53-8-45, 53-8-47 through 53-8-49, 53-8-50 through 53-8-54, 53-8-

60, 53-8-64, 53-8-66 through 53-8-69, 53-8-71, 53-8-72, 53-8-75 through 53-8-80, 53-8-
82, 53-8-83, 53-8-85, 53-8-88.1 and 53-19-60.



[12.3.3.3 NMAC - Rp, 12.3.3.3 NMAC, 12-15-09]

12.3.3.4 DURATION:

Permanent.

[12.3.3.4 NMAC - Rp, 12.3.3.4 NMAC, 12-15-09]

12.3.35 EFFECTIVE DATE:

December 15, 2009, unless a later date is cited at the end of a section.
[12.3.3.5 NMAC - Rp, 12.3.3.5 NMAC, 12-15-09]

12.3.3.6 OBJECTIVE:

The purpose of this rule is to facilitate the formation and continuation of nonprofit
corporations as provided by law.

[12.3.3.6 NMAC - Rp, 12.3.3.6 NMAC, 12-15-09]

12.3.3.7 DEFINITIONS:

See 12.3.1.7 NMAC.

[12.3.3.7 NMAC - Rp, 12.3.3.7 NMAC, 12-15-09]

12.3.3.8 DOMESTIC NONPROFIT CORPORATIONS:

A domestic nonprofit corporation shall comply with the applicable requirements of the
Nonprofit Corporation Act, NMSA 1978 Sections 53-8-1 through 53-8-99.

A. Filing requirements. A domestic nonprofit corporation shall file all documents
required by this section in compliance with 12.3.1 NMAC, General Provisions, and shall
pay all filing fees required by NMSA 1978 Section 53-8-85.

B. Name. A domestic nonprofit corporation shall comply with name requirements of
NMSA 1978 Sections 53-8-7 and 53-8-7.1, and may use the procedures in 12.3.1.15
NMAC for inquiring about, reserving, formally applying for, or reinstating a name.

C. Taxable year determination.
Q) When a domestic nonprofit corporation has a taxable year which is less

than twelve (12) months, the corporation shall file satisfactory proof with, and notify the
bureau, of its 12-month taxable year reporting period for purposes of corporate reports.



Satisfactory proof shall include appropriately authenticated copies of internal revenue
service approval of the short taxable year and of the corporation’s taxable year end.

(2) For a new domestic nonprofit corporation for which no taxable year period
has been determined, the bureau will presume that the corporation’s taxable year ends
December 31 and that the corporation will report on a calendar-year basis. When a new
nonprofit corporation determines the end of its first taxable year, the corporation will
notify the bureau within thirty (30) days.

3) For a domestic nonprofit corporation, for which no taxable year has been
determined because it is exempt from reporting to the internal revenue service or
otherwise, the bureau will presume that the corporation’s taxable year for reporting
purposes ends on December 31 and the corporation will report on a calendar-year
basis.

D. Documents required. All corporate reports shall include the street address of
the business office of the registered agent and addresses for each of the corporation’s
directors and officers.

(1) Articles of incorporation. A domestic nonprofit corporation shall adopt
and file with the commission articles of incorporation that comply with NMSA 1978
Sections 53-8-31 and 53-8-32. The corporation may amend or restate its articles as
provided in NMSA 1978 Sections 53-8-35 through 53-8-39.

(2) Statement designating registered agent and office. A domestic
nonprofit corporation shall have and continuously maintain on file with the commission a
registered office and agent that meet the requirements of NMSA 1978 Sections 53-8-8
and 53-8-9.

E. Merger and consolidation.

(1) Merger of domestics. Two or more domestic nonprofit corporations may
merge or consolidate in compliance with the applicable requirements of NMSA 1978
Sections 53-8-40 through 53-8-45 and shall file articles of merger or articles of
consolidation as required by NMSA 1978 Section 53-8-43.

(2) Merger or consolidation of foreign and domestic. One or more foreign
nonprofit corporations and one or more domestic nonprofit corporations may merge or
consolidate in compliance with the applicable requirements of NMSA 1978 Section 53-
8-45 and shall file articles of merger or articles of consolidation as required by NMSA
1978 Section 53-8-43.

3) Reorganization as sanitary projects act association. A nonprofit
corporation may reorganize under the Sanitary Projects Act by complying with NMSA
1978 Section 3-29-20.



F. Dormant status. A domestic nonprofit corporation that meets the requirements
of NMSA 1978 Section 5-8-88.1 for dormant status may, in lieu of filing a required
corporate report, file a statement that it is no longer actively engaged in business in
New Mexico. A dormant corporation may extend its dormant status, or may be fully
revived by complying with NMSA 1978 Section 5-8-88.1.

G. Dissolution. A domestic nonprofit corporation shall comply with the
requirements for dissolution provided in NMSA 1978 Sections 53-8-47 through 53-8-49
and file articles of dissolution that comply with NMSA 1978 Sections 53-8-51 and 53-8-
52. A domestic nonprofit corporation may cancel voluntary dissolution proceedings as
provided in NMSA 1978 Section 53-8-50.

H. Administrative revocation and reinstatement. The commission may revoke a
domestic nonprofit corporation’s certificate of incorporation for the reasons provided in
NMSA 1978 Section 53-8-53, by issuing a certificate of revocation pursuant to NMSA
1978 Section 53-8-54. A nonprofit corporation may apply for reinstatement following the
process and within the time period provided in NMSA 1978 Section 53-8-54.

[12.3.3.8 NMAC - Rp, 12.3.3.8 NMAC, 12-15-09]
12.3.3.9 FOREIGN NONPROFIT CORPORATIONS:

A foreign nonprofit corporation shall comply with the applicable requirements of the
Nonprofit Corporation Act, NMSA 1978 Section 53-8-1 through 53-8-99.

A. Filing requirements. A foreign nonprofit corporation shall file all documents
required by this section in compliance with 12.3.1 NMAC, General Provisions, and shall
pay all filing fees required by NMSA 1978 Section 53-8-85.

B. Name. A foreign nonprofit corporation shall comply with the name requirements
in NMSA 1978 Sections 53-8-66 and 53-8-67 and may use the procedures in 12.3.1.15
NMAC for inquiring about, reserving, formally applying for, or reinstating a name.

C. Required documents.

(1) Certificate of authority. A foreign nonprofit corporation shall obtain a
certificate of authority from the commission pursuant to NMSA 1978 Section 53-8-64
before conducting affairs in New Mexico, by filing an application containing the
information and supporting documents required in NMSA 1978 Sections 53-8-68 and
53-8-69. A foreign nonprofit corporation may obtain an amended certificate of authority
by meeting the requirements of NMSA 1978 Section 53-8-76.

(2) Statement designating registered agent and office. A foreign nonprofit
corporation shall have and continuously maintain on file with the commission a
registered office and agent that meet the requirements of NMSA 1978 Sections 53-8-71
and 53-8-72.



D. Merger. A foreign nonprofit corporation may merge in compliance with NMSA
1978 Section 53-8-75 and shall file articles of merger as required by NMSA 1978
Section 53-8-75.

E. Dormant status. A foreign nonprofit corporation that meets the requirements of
NMSA 1978 Section 53-8-88.1 for dormant status may, in lieu of filing a required
corporate report, file a statement that it is no longer actively engaged in business in
New Mexico. A dormant corporation may extend its dormant status, or may be fully
revived by complying with NMSA 1978 Section 53-8-88.1.

F. Withdrawal. A foreign nonprofit corporation seeking to withdraw from doing
business in New Mexico may procure a certificate of withdrawal from the commission by
filing an application for withdrawal that complies with the requirements of NMSA 1978
Sections 53-8-77 and 53-8-78.

G. Administrative revocation and reinstatement. The commission may revoke a
foreign nonprofit corporation’s certificate of authority for the reasons provided in NMSA
1978 Section 53-8-79, by issuing a certificate of revocation pursuant to NMSA 1978
Section 53-8-80.

[12.3.3.9 NMAC - Rp, 12.3.3.11 NMAC, 12-15-09]

12.3.3.10 FIRST REPORT:

A domestic or foreign nonprofit corporation shall file an initial report complying with the
schedule and requirements of NMSA 1978 Sections 53-8-82 and 53-8-83 on the
commission-prescribed form described in this rule and available as provided in 12.3.1
NMAC.

[12.3.3.10 NMAC - Rp, 12.3.3.9 &12.3.3.12 NMAC, 12-15-09]

12.3.3.11  ANNUAL REPORT AND SUPPLEMENTAL REPORT:

A domestic or foreign nonprofit corporation shall file annual and supplemental reports as
required by NMSA 1978 Sections 53-8-82 and 53-8-83 on the commission-prescribed
form described in this rule and available as provided in 12.3.1 NMAC.

[12.3.3.11 NMAC - Rp, 12.3.3.10 & 12.3.3.13 NMAC, 12-15-09]

12.3.3.12 REQUIRED FORMS:

A domestic or foreign nonprofit corporation shall file initial, annual and supplemental
reports as required by NMSA 1978 Sections 53-8-82 and 53-8-83 on the commission-
prescribed form available as provided in 12.3.1 NMAC.

A. First reports, annual reports and supplemental reports shall contain:



(1) exact corporate name and U.S. mailing address;

(2) principal place of business in New Mexico;

(3)  principal office outside of New Mexico for a foreign corporation;
4) NMPRC certificate of incorporation/authority number;

(5)  for foreign corporations: registered place of business in New Mexico if
different from registered office;

(6) state or country of incorporation;

(7) registered agent and office located within New Mexico for service or
process;

(8) names and addresses of all directors and officers;
(9) date and signature and title of an authorized officer or agent; and
(20) filing fees.
B. Filing fees, report due dates, late filing penalty.
(1) Filing fees. A $10.00 filing fee is due and payable to the commission at
the time of filing of each domestic or foreign first report, annual report and supplemental
report.

(2) Report due dates.

(a) First report. A domestic or foreign first report shall be filed within thirty
days of the date of incorporation or qualification in New Mexico.

(b) Annual report. A domestic or foreign annual report shall be filed on or
before the fifteenth day of the fifth month following the end of the corporation’s taxable
year.

(c) Supplemental report. A domestic of foreign supplemental report shall be
filed within thirty days if, after the filing of the annual report, a change is made in:

M) the mailing address, street address, rural route number and box
number or the geographical location of its registered office in this state and the name of
the agent upon whom process against the corporation may be served;

(i) the name or address or any of the directors or officers of the
corporation or the date when the term of office of each expires; or



(iii)  its principal place of business within or without the state.

3) Late filing penalty. A $10.00 late filing penalty is required if a report is
filed untimely.

C. Instructions.

(2) Enter exact corporate name and complete mailing address must be given
to meet postal delivery requirements.

(2) Enter principal place of business in New Mexico. Enter "NONE," if
applicable.

3) Enter principal office outside of New Mexico, if different from the
registered office in state or country of incorporation. Enter "NONE," if applicable.

(4) Enter original NMPRC certificate of incorporation/authority number issued
by the corporations department or as assigned by computer pre-printed information.

5) Enter foreign corporation’s registered address in state or country of
incorporation which may be different from item no. 3 on principal office outside of New
Mexico.

(6) Enter corporation’s state or country of incorporation unless pre-printed or
as corrected.

(7)  Enter registered agent and address located in New Mexico. Each
corporation shall have and continuously maintain in New Mexico:

(a) a registered office which may be, but need not be, the same as its place of
business;

(b) a registered agent, which agent may be either an individual resident in
New Mexico whose business office is identical with the registered office, or a domestic
corporation, or a foreign corporation authorized to transact business in New Mexico
having a business office identical with the registered office; and

(c) an agent’s address must be acceptable for service of process purposes; a
post office box is unacceptable.

(8)  Officers and directors are as set forth in NMSA 1978 Sections 53-8-18,
53-8-23, 53-8-83 and 53-2-10. Enter all officers and directors with respective addresses.
Each New Mexico corporation shall have officers, with title and duties as shall be stated
in the bylaws or in a resolution of the board of directors which is not inconsistent with
the bylaws, and as many officers as may be necessary to enable the corporation to sign
instruments required under the Nonprofit Corporation Act.



(a) One of the officers shall have the duty to record the proceedings of the
meetings of the members and directors in a book to be kept for that purpose.

(b) In the absence of any provision, all officers shall be elected or appointed
annually by the board of the directors. If the bylaws so provide, any two or more offices
may be held by the same person.

(c) Officers and directors shall be identified accordingly, i.e., identified if an
officer is also a director to meet statutory requirements. Two authorized officers are
required to sign documents for filing purposes under the Nonprofit Corporations Act.

(d) The number of directors of a New Mexico corporation shall be not less
than three. Each director shall hold office for the terms for which he/she is elected and
appointed until his or her successor shall have been elected and qualified.

(9) NMSA 1978 section 53-2-10 private remedy.

(a) Any person who suffers any loss of money or property as a result of being
designated a director of a corporation without giving his consent may bring an action
against the designating corporation to recover actual damages or one thousand dollars
($1,000), whichever is greater.

(b) The court may award attorneys’ fees and costs to the party injured as a
result of the director designation if he prevails. The court may award attorney’s fees to
the corporation charged if the court finds that the action brought against the corporation
was groundless.

(c) The relief provided in this section is in addition to remedies otherwise
available against the same conduct under the common law or other statutes of this
state.

(10) NMSA 1978 section 53-8-9 corporate reports, affirmation, penalty.

(a) All reports required to be filed with the commission pursuant to the
Nonprofit Corporations Act shall contain the following affirmation: "Under penalties of
perjury, | declare and affirm that | have examined this report, including the
accompanying schedules and statement, and that all statements contained therein are
true and correct."

(b) Any person who makes and subscribes any report required under the
Nonprofit Corporations Act that contains a false statement, which statement is known to
be false by such person, is guilty of perjury and upon conviction shall be punished as
provided for in the perjury statutes of this state.

(c) The report shall be signed and sworn to by any two of its directors or
officers. If the corporation is in the hands of a receiver or trustee, the report shall be



executed on behalf of the corporation by the receiver or trustee. A copy of the report
shall be maintained at the corporation’s principal place of business as contained in the
report and shall be made available to the general public for inspection during regular
business hours.

(11) Application for period extension. Any corporation may, upon application
to the commission by the due date upon which a report is required to be filed, petition
the commission for an extension of time. The commission may, for good cause, extend
for no more than a total of twelve months the date on which the payment of any fee is
required. A copy of a commission extension shall be attached to the required report.

(12) Mandatory IRS extension. The commission shall, when an extension of
time has been granted a nonprofit corporation under the United States Internal Revenue
Code for the time in which to file a report, grant the corporation the same extension of
time provided that a copy of the approved (signed) federal extension of time (IRS 2758)
is attached to the corporation’s report.

[12.3.3.12 NMAC - Rp, 12.3.3.10, 12.3.3.12 & 12.3.3.13 NMAC, 12-15-09]
PART 4. OTHER BUSINESS ENTITIES

12.34.1 ISSUING AGENCY:

New Mexico Public Regulation Commission.

[12.3.4.1 NMAC - N, 7-15-05]

12.3.4.2 SCOPE:

This rule applies to certain legislatively mandated legal entities, unless exempted by
law.

[12.3.4.2 NMAC - N, 7-15-05]

12.3.4.3 STATUTORY AUTHORITY:

NMSA 1978 Sections 3-29-16, 3-29-17, 3-29-17.1, 3-29-17.2, 3-29-17.4, 3-29-17.5, 3-
29-19, 3-29-20, 8-8-4, 53-2-1, 53-4-5, 53-4-6, 53-4-6.1, 53-4-6.2, 53-4-7, 53-4-34
through 53-4-37, 53-4-40, 53-4-41, 53-7-35, 53-7-36, 53-7-39, 53-7-42, 53-19-66, 53-
20-3 through 53-20-15, 53-20-17, 62-2-1 through 62-2-3, 62-2-13, and 75-5-2 through
and 75-5-5.

[12.3.4.3 NMAC - N, 7-15-05]

12.3.4.4 DURATION:



Permanent.

[12.3.4.4 NMAC - N, 7-15-05]
12.3.45 EFFECTIVE DATE:
July 15, 2005.

[12.3.4.5 NMAC - N, 7-15-05]
12.3.4.6 OBJECTIVE:

The purpose of this rule is to facilitate the formation and continuation of certain
legislatively mandated entities as provided by law.

[12.3.4.6 NMAC - N, 7-15-05]

12.3.4.7 DEFINITIONS:

See 12.3.1.7 NMAC.

[12.3.4.7 NMAC - N, 7-15-05]

12.3.4.8 BUSINESS DEVELOPMENT CORPORATIONS:

A business development corporation shall comply with the requirements of the Business
Development Corporation Act, NMSA 1978 Sections 53-7-18 through 53-7-46.

A. Filing requirements. A business development corporation shall file all
documents required by this section in compliance with 12.3.1 NMAC, General
Provisions, and pay all filing fees required by NMSA 1978 Section 53-2-1.

B. Documents required.

(1)  Articles of incorporation. Stockholders and members shall file articles of
incorporation that meet the requirements for incorporation in NMSA 1978 Section 53-7-
23. The corporation may amend the articles by complying with NMSA 1978 Sections 53-
7-35 and 53-7-36.

(2) Reports. A business development corporation shall file annual reports on
its general financial condition with the director of the financial institutions division of the
regulation and licensing department and the commission, pursuant to NMSA 1978
Section 53-7-39.

C. Dissolution. Upon following dissolution requirements of NMSA 1978 Section 53-
7-42, the corporation may petition the director of the financial institutions division of the



regulation and licensing department for its dissolution. If the director of the financial
institutions division of the regulation and licensing department approves the petition, the
corporation may file with the commission documentation approving the petition.

[12.3.4.8 NMAC - N, 7-15-05]
12.3.4.9 COOPERATIVE ASSOCIATIONS:

A cooperative association shall comply with the requirements of the Cooperative
Associations Act, NMSA 1978 Sections 53-4-1 through 53-4-45. Once properly formed,
a cooperative association shall be deemed a nonprofit corporation as provided in NMSA
1978 Section 53-4-1.

A. Filing requirements. A cooperative association shall file all documents required
by this section in compliance with 12.3.1 NMAC, General Provisions, and pay all filing
fees required.

B. Name. A cooperative association shall comply with the name requirements in
NMSA 1978 Section 53-4-37, and may use the procedures in 12.3.1.15 NMAC for
inquiring about, reserving, formally applying for, or reinstating a name.

C. Documents required.

(1) Articles of incorporation. A cooperative association formed in
compliance with the Cooperative Associations Act, NMSA 1978 Sections 53-4-1 through
53-4-45, shall file articles of incorporation that meet the requirements of NMSA 1978
Section 53-4-5 with the fee required in NMSA 1978 Section 53-4-6. An association may
file amendments to its articles of incorporation with the filing fee as provided in NMSA
1978 Section 53-4-7.

(2) Certificate of authority. A foreign cooperative association that meets the
requirements of NMSA 1978 Section 53-4-41 may request that the commission issue a
certificate of authority to do business in New Mexico.

(3) Statement designating registered agent and office. A cooperative
association shall have and continuously maintain on file with the commission a
registered agent and office that meet the requirements in NMSA 1978 Sections 53-4-6.1
and 53-4-6.2, and shall pay the fee provided in NMSA 1978 Section 53-2-1 for filing the
required notice.

(4) Reports. A cooperative association shall file annual reports and
supplemental reports and pay the filing fee as required by NMSA 1978 Section 53-4-34,
and is subject to the forfeiture and penalty requirements of NMSA 1978 Section 53-4-35
for failure to report.

D. Merger and conversion.



(2) Converting to cooperative association. Any group incorporated under
the laws of New Mexico may convert to a cooperative association by complying with,
and filing amended articles as required by, NMSA 1978 Section 53-4-40.

(2) Reorganizing under sanitary projects act. A cooperative association
may reorganize as a sanitary projects act association by complying with, and filing a
certificate of association as required by, NMSA 1978 Section 3-29-20.

E. Dissolution. A cooperative association may voluntarily dissolve by complying
with NMSA 1978 Section 53-4-36, and may file with the commission a statement
indicating compliance.

F. Administrative revocation and forfeiture. The commission may
administratively revoke a cooperative association by sending a notice of forfeiture under
the circumstances provided in, and following the requirements of, NMSA 1978 Section
53-4-35. If the commission administratively revokes a cooperative association, the
association may apply for reinstatement by complying with the applicable requirements
in NMSA 1978 Section 53-4-35.

[12.3.4.9 NMAC - N, 7-15-05]
12.3.4.10 FOREIGN BUSINESS TRUSTS:

A foreign business trust shall comply with the requirements of the Foreign Business
Trust Registration Act, NMSA 1978 Sections 53-20-1 through 53-20-17.

A. Filing requirements. A foreign business trust shall file all documents required by
this section in compliance with the 12.3.1 NMAC, General Provisions, and shall pay
filing fees required by NMSA 1978 Section 53-20-17.

B. Name. A foreign business trust shall meet the requirements for names in NMSA
1978 Sections 53-20-4 and 53-20-5, and may use the procedures in 12.3.1.15 NMAC
for inquiring about, reserving, formally applying for, or reinstating a name.

C. Documents required.

(1) Certificate of authority. In order to transact business in New Mexico, a
foreign business trust must obtain a certificate of authority by complying with the
application requirements and process in NMSA 1978 Sections 53-20-6 and 53-20-7. A
foreign business trust may amend or change its certificate of authority by filing the
documents required by NMSA 1978 Section 53-20-8.

(2) Statement designating registered agent and office. A foreign business
trust shall have and continuously maintain on file with the commission a registered
office and agent that meet the requirements in NMSA 1978 Sections 53-20-9, 53-20-10,
and 53-20-11.



D. Withdrawal. A foreign business trust authorized to do business in New Mexico
may withdraw by obtaining a certificate of withdrawal from the commission following the
process required by NMSA 1978 Sections 53-20-12 and 53-20-13.

E. Administrative revocation. The commission may revoke the certificate of
authority for a foreign business trust for the reasons listed and following the process
provided in NMSA 1978 Sections 53-20-14 and 53-20-15.

[12.3.4.10 NMAC - N, 7-15-05]
12.3.4.11 DOMESTIC LIMITED LIABILITY COMPANIES:

A domestic limited liability company shall comply with the requirements of the Limited
Liability Company Act, NMSA 1978 Sections 53-19-1 through 53-19-74.

A. Filing requirements. A domestic limited liability company shall file all documents
required by this section in compliance with NMSA 1978 Section 53-19-9 and 12.3.1
NMAC, General Provisions, and pay applicable fees required in NMSA 1978 Section
53-19-63.

B. Name. A domestic limited liability company shall meet the requirements for
names in NMSA 1978 Sections 53-19-3 and 53-19-4, and may use the procedures in
12.3.1.15 NMAC for inquiring about, reserving, formally applying for, or reinstating a
name.

C. Documents required. A domestic limited liability company shall execute the
documents required by this section in compliance with the general provisions in NMSA
1978 53-19-12.

(1) Articles of organization. A person may form a limited liability company
by complying with the requirements of NMSA 1978 Section 53-19-7 and filing articles of
organization required by NMSA 1978 Sections 53-19-8, 53-19-9, and 53-19-10. A
domestic limited liability company may amend or restate its articles of organization by
complying with NMSA 1978 Section 53-19-11.

(2) Statement designating registered agent and office. A domestic limited
liability company shall have and continuously maintain on file with the commission a
registered agent and office that meet the requirements in NMSA 1978 Sections 53-19-5.

D. Conversion and merger.

(2) Converting to corporation, partnership, or limited partnership.
Members or managers may convert a domestic limited liability company to a
corporation, partnership or limited partnership by meeting the requirements in, and filing
a statement, articles of incorporation or a certificate as required by, NMSA 1978 Section
53-19-60.1.



(2) Converting to limited liability company. Shareholders or partners may
convert a corporation, partnership, or limited partnership into a domestic limited liability
company by complying with, and filing articles of organization as required by, NMSA
1978 Section 53-19-60.

3) Merging with other entities. A domestic limited liability company may
merge with or into one or more domestic limited liability companies, foreign limited
liability companies, corporations, foreign corporations, partnerships, foreign
partnerships, limited partnerships, foreign limited partnerships or other domestic or
foreign entities by meeting the requirements of NMSA 1978 Section 53-19-61 and 53-
19-62 and shall file articles of merger as required by NMSA 1978 Section 53-19-62.1.

E. Dissolution. A domestic limited liability company is dissolved when any of the
events listed in NMSA 1978 Section 53-19-39 occur. On dissolution, persons
designated with authority in NMSA 1978 Section 53-19-42 shall file, and may amend,
articles of dissolution as required by NMSA 1978 Section 53-19-41. A person authorized
in the articles of dissolution may revoke the articles of dissolution by filing a revocation
statement in compliance with NMSA 1978 Section 53-19-41.

F. Administrative revocation and reinstatement. The commission may
administratively revoke a domestic limited liability company by issuing a certificate of
revocation under the circumstances provided in NMSA 1978 Section 53-19-66.1. If the
commission administratively revokes a domestic limited liability company, it shall notify
the company of its right to reinstatement. A domestic limited liability company may apply
to the commission for reinstatement following the process, and within the time period
provided, in NMSA 1978 Section 53-19-66.2.

[12.3.4.11 NMAC - N, 7-15-05]
12.3.4.12 FOREIGN LIMITED LIABILITY COMPANIES:

A foreign limited liability company shall comply with the applicable requirements of the
Limited Liability Company Act, NMSA 1978 Section 53-19-1 through 53-19-74.

A. Filing requirements. A foreign limited liability company shall file all documents
required by this section in compliance with 12.3.1 NMAC, General Provisions, and pay
applicable fees required in NMSA 1978 Section 53-19-63.

B. Name. A foreign limited liability company shall comply with name requirements in
NMSA 1978 Section 53-19-50, and may use the procedures in 12.3.1.15 NMAC for
inquiring about, reserving, formally applying for, or reinstating a name.

C. Documents required.

Q) Certificate of registration. Before transacting business in New Mexico, a
foreign limited liability company shall register with the commission as required by NMSA



1978 Sections 53-19-48 and 53-19-49, and may amend its certificate of registration
pursuant to NMSA 1978 Section 53-19-51.

(2) Statement designating registered agent and office. A foreign limited
liability company shall have and continuously maintain on file with the commission a
registered agent and office that meet the requirements in NMSA 1978 Sections 53-19-5.

D. Cancellation of registration. A foreign limited liability company may cancel its
registration by complying with the requirements of NMSA 1978 Section 53-19-52.

E. Merger and conversion. A foreign limited liability company may file with the
commission a certified copy of merger or conversion documents filed and approved in
its state of organization and the filing fee required in NMSA 1978 Section 53-19-63.

F. Administrative revocation and reinstatement. The commission may
administratively revoke a foreign limited liability company by issuing a certificate of
revocation under the circumstances provided in NMSA 1978 Section 53-19-66.1. If the
commission administratively revokes a foreign limited liability company, it shall notify the
company of its right to reinstatement. A foreign limited liability company may apply to
the commission for reinstatement following the process and within the time period
provided in NMSA 1978 Section 53-19-66.2.

[12.3.4.12 NMAC - N, 7-15-05]
12.3.4.13 SANITARY PROJECTS ACT ASSOCIATIONS:

A Sanitary Projects Act association shall comply with the requirements of the Sanitary
Projects Act, NMSA 1978 Sections 3-29-1 through 3-29-20.

A. Filin