TITLE 19: NATURAL RESOURCES AND
WILDLIFE

CHAPTER 1: NATURAL RESOURCES GENERAL
PROVISIONS

PART 1: GENERAL PROVISIONS [RESERVED]

PART 2: ADMINISTRATION OF THE NATURAL LANDS PROTECTION
ACT

19.1.21 ISSUING AGENCY:

Energy, Minerals and Natural Resources Department.

[11-30-95; Recompiled 12/31/01]

19.1.2.2 SCOPE:

These rules govern the role of the state of New Mexico and New Mexico not-for-profit
corporations whose primary purpose is the preservation and conservation of unique and
ecologically significant lands.

[11-30-95; Recompiled 12/31/01]

19.1.2.3 STATUTORY AUTHORITY:

This rule is made pursuant to the Natural Lands Protection Act, Section 78-5-1 et seq.
NMSA 1978 (NLPA), and Section 9-1E NMSA 1978.

[8-9-89; Recompiled 12/31/01]

19.1.2.4 DURATION:

Permanent. [unless a later date is cited at the end of a Section]
[11-30-95; Recompiled 12/31/01]

19.1.25 EFFECTIVE DATE:

August 9, 1989.

[11-30-95; Recompiled 12/31/01]



19.1.2.6 OBJECTIVE:

These rules govern the role of the energy, minerals and natural resources department

(EMNRD) in joint acquisition and protection of unique and ecologically significant lands
in New Mexico by the state of New Mexico and New Mexico corporations. No lands or

rights of access shall be acquired through the state's power of eminent domain or any

other condemnation process.

[8-9-89, 11-30-95; Recompiled 12/31/01]

19.1.2.7 DEFINITIONS:

A. "Access" means authorization for use, observation, visitation and study.

B. "Acquisition" means obtaining a recordable interest in land by warranty, quit
claim or easement and all reasonable costs associated therewith.

C. "Consultation"” means suggestion, recommendation or discussion.

D. "Cotenant" means joint tenants, tenants in common or entities holding other
undivided interests in land.

E. "Destruction” means diminishment, obliteration or elimination of existing
conditions.

F. "Education" means an act or process of imparting knowledge.

G. "Habitat" means the natural place or environment of a species of plant or
animal.

H. "Lands" mean real property located within the state of New Mexico.

I. "List of projects” means a prioritized list of lands to be acquired pursuant to the
NLPA.

J. "Management plan" means a document with appropriate discussion, maps and
illustrations adopted or approved by the secretary setting forth objectives, policies and
standards to guide protection, use, observation, visitation and study of acquired lands.

K. "Preservation" means the management of the natural environment in such a
way as to ensure the viability of a species of plant or animal.

L. "Rare, threatened or endangered species” means any plant or animal species
protected under the provisions of the New Mexico Endengered Plant Species Act of
1985 (Section 75-6-1 NMSA 1978), the New Mexico Wildlife Conservation Act of 1974
(Sections 17-2-37 through 17-2-46 NMSA 1978 (1995 Repl. Pamp.)), and the federal



Endangered Species Act of 1973 (16 U.S.C. 1531-1543) all as may be amended from
time to time.

M. "Research" means scholarly or scientific investigation or inquiry conducted on
acquired lands pursuant to a management plan and under written arrangements.

N. "Secretary" means the secretary of the energy, minerals and natural resources
department or a person designated in writing by the secretary.

[8-9-89, 11-30-95; Recompiled 12/31/01]
19.1.2.8 ADMINISTRATION:

A. The secretary of EMNRD shall administer the NLPA and shall serve as chair of
the committee.

B. The secretary shall call meetings as necessary and shall prepare, keep and
distribute the committee's record of activities.

C. The secretary, by annual public notice and solicitation, beginning in 1990, shall
request nominations for potential lands acquisition for as long as funding is available for
the acquisition of lands under the NLPA.

D. The secretary shall develop and maintain a prioritized listing of lands qualified
under the Act. The secretary shall review and deliver the list to the committee at least
annually.

E. The secretary shall assist the committee with deposit, management and payment
of funds for lands acquisition under the NLPA.

F. No lands shall be acquired except from a willing seller and until completion of
necessary land purchase procedures including acquisition of land appraisals; title
insurance; boundary surveys; requisite title insurance; boundary surveys; requisite
investigative reports, clearances, adjunct rights and agreements and improvements
needed to protect the property for the purposes defined in the NLPA are completed.

G. For all acquired lands, the secretary may adopt a management plan submitted by
the corporation. The secretary may restrict access to the land by the general public to
visits conducted under the direct supervision of an employee or designated
representative of the managing corporation.

H. No land shall be acquired unless a corporation, as provided in the Act, jointly
acquires at least ten percent interest in the land as a cotenant with the state of New
Mexico. The secretary shall select a corporation to participate in land purchases under
the NLPA. The secretary may assign responsibility for the completion of certain tasks
defined in Sections 8.6 and 8.7 [now Subsections F and G of 19.1.2.8 NMAC] to said



corporation. A participating corporation shall annually pay to the state and its political
subdivisions a sum equal to an amount which would have been paid by a private
landowner in taxes, levies and assessments.

[. In no event shall lands be acquired for greater than fair market value as
determined by a qualified appraiser.

[8-9-89, 11-30-95; Recompiled 12/31/01]

PART 3: ADMINISTRATION OF THE NATURAL HERITAGE
CONSERVATION ACT

19.1.31 ISSUING AGENCY:

Energy, Minerals and Natural Resources Department.
[19.1.3.1 NMAC - N, 7/30/2010]

19.1.3.2 SCOPE:

19.1.3 NMAC applies to application and selection procedures for conservation projects
that may receive grants from the natural heritage conservation fund.

[19.1.3.2 NMAC - N, 7/30/2010]

19.1.3.3 STATUTORY AUTHORITY:

19.1.3 NMAC is adopted pursuant to the Laws of 2010, Chapter 83.
[19.1.3.3 NMAC - N, 7/30/2010]

19.1.34 DURATION:

Permanent.

[19.1.3.4 NMAC - N, 7/30/2010]

19.1.35 EFFECTIVE DATE:

July 30, 2010, unless a later date is cited at the end of a section.
[19.1.3.5 NMAC - N, 7/30/2010]

19.1.3.6 OBJECTIVE:



19.1.3 NMAC's objective is to establish procedures for carrying out the provisions of the
Natural Heritage Conservation Act to protect New Mexico’s natural heritage, customs
and culture including establishing criteria for evaluating possible conservation projects
to receive grants from the natural heritage conservation fund.

[19.1.3.6 NMAC - N, 7/30/2010]
19.1.3.7 DEFINITIONS:

A. "Agricultural easement” means a less than fee simple interest in land that is
granted in perpetuity, which creates a legally enforceable land protection or
preservation agreement and restricts or prohibits the future development, including
subdivision, or alteration of the land or the permanent severance of any appurtenant
water rights for a purpose other than agricultural production or the natural values of the
land. The fee simple ownership remains with the landowner and the landowner
continues uses of the land that are consistent with the provisions of the easement with
no requirement for public access although the landowner may allow such access.

B. "Agricultural production” means the production for commercial purposes of crops,
livestock or livestock products, including the processing or retail marketing of crops,
livestock or livestock products that are primarily produced on site by an operator of a
working farm, ranch or other agricultural land. The term includes use of land that is
devoted to and meets requirements and qualifications for soil conservation programs
under an agreement with an agency of the federal government and may include periodic
fallowing and practices that promote conservation of land and water on and near the

property.
C. "Applicant” means a qualified entity.

D. "Committee” means the natural lands protection committee established pursuant
to NMSA 1978, Section 75-5-4(A).

E. "Conservation easement” means a less than fee simple interest in land granted
in perpetuity, which creates a legally enforceable land protection or preservation
agreement that restricts or prohibits further subdivision and may restrict or prohibit
development, commercial and industrial uses or other activities, or alteration of the land
or any appurtenant water rights necessary to maintain or preserve certain conservation
values (e.g., natural resource, wildlife habitat, scenic, open space, cultural, historic or
recreational and educational) on the subject property. The fee simple ownership
remains with the landowner and the landowner continues uses of the land that are
consistent with the provisions of the easement with no requirement for public access
although the landowner may allow such access.

F. "Conservation entity" means a private nonprofit charitable corporation or trust
authorized to do business in New Mexico that has tax-exempt status as a public charity



pursuant to the internal revenue code of 1986 and that has the power to acquire, hold or
maintain land or interests in land.

G. "Conservation project" means the acquisition of conservation or agricultural
easements from a willing seller or a land restoration project that protects the state’s
natural heritage, customs and culture through action that preserves and conserves
water quality and quantity to conserve and restore natural ecosystem function and
processes; protects agricultural production on working farms, ranches and other
agricultural lands; protects and restores New Mexico’s forests and watersheds;
conserves and restores wildlife habitat; maintains natural areas; provides outdoor
recreation opportunities, including hunting and fishing and trails; or preserves cultural
and historic sites with natural resources heritage value.

H. "Department” means the energy, minerals and natural resources department.
I. "Fund" means the natural heritage conservation fund.

J. "In-kind" means property or services that benefit a grant-supported conservation
project that are contributed without charge or at less than fair market value. In-kind
contributions for purposes of land restoration projects may consist of the cost of
operating equipment or equipment rental, goods or services, including labor, directly
benefitting the land restoration project and specifically identifiable to the land restoration
project. Labor costs included as in-kind shall be documented as reasonable and
reference rates applicable to the local area and type of service. In-kind contributions for
purposes of agricultural or conservation easements means the donation of interests in
real property or the payment of transactional costs such as appraisals, environmental
assessments, title insurance or surveys.

K. "Land restoration project” means actions intended to renew a degraded,
damaged or destroyed natural land area and associated vegetation or water features
through active intervention, where the action is founded upon science-based technical
information and prediction of the intervention’s outcome such that it stimulates or
accelerates natural system health, integrity and sustainability toward a specified
outcome. Restoration includes an array of actions including erosion control,
reforestation, forest thinning, re-vegetation of disturbed sites, repair of aquatic systems,
removal of non-native species of animals and plants and the related sustainable re-
establishment of native species, re-establishment of extirpated native species,
measures taken to restrict disturbance to areas of crucial habitat or to develop and
restore more suitable habitat and improved outdoor recreation opportunities and overall
habitat and range improvements for native species benefit. A project includes related
assessment and monitoring to judge long-term effectiveness and determine and
implement periodic corrective or additional actions needed to achieve objectives.

L. "Natural resource heritage value" means a vegetation community component,
animal species assemblage or combination thereof; other naturally occurring



representation of biological diversity; or esthetically appealing vistas of natural
landscape that are significant or important.

M. "Partner" means a conservation entity or other individual or entity cooperating or
assisting a qualified entity with planning, applying for and executing a conservation
project, which is specifically identified in an application, and will be a participant in a
public-private conservation project.

N. "Qualified entity” means a state agency, a state educational institution named in
Article 12, Section 11 of the constitution of New Mexico, a political subdivision of the
state; or, for conservation projects wholly within New Mexico, an Indian tribe or pueblo.

O. "Working farm, ranch or other agricultural land" means land that has been
primarily devoted to active agricultural production for at least two of the five years
immediately prior to consideration for an agricultural easement or other conservation
project.

[19.1.3.7 NMAC - N, 7/30/2010]
19.1.3.8 GENERAL PROVISIONS:

The department administers the Natural Heritage Conservation Act, which establishes a
fund and a competitive grant program to select and fund conservation projects. The
committee evaluates proposed conservation projects and recommends to the
department which proposed conservation projects should receive funding.

[19.1.3.8 NMAC - N, 7/30/2010]
19.1.3.9 ELIGIBLE APPLICANTS:
Only qualified entities may apply for grants from the fund. Conservation entities may not
individually apply for or receive grants directly from the fund, but they may partner with
gualified entities on conservation projects. If a conservation entity will jointly acquire a
conservation or agricultural easement or is a partner on a land restoration project, the
conservation entity shall be identified in the application.
[19.1.3.9 NMAC - N, 7/30/2010]
19.1.3.10 CONSERVATION PROJECTS:
Conservation projects that may receive grants from the fund include the following:

A. acquisition of conservation easements from willing sellers by qualified entities,

including the department, which may or may not be in partnership with conservation
entities;



B. acquisition of agricultural easements from willing sellers by qualified entities,
including the department, which may or may not be in partnership with conservation
entities; or

C. land restoration projects by qualified entities, including the department, which
may or may not be in partnership with conservation entities.

[19.1.3.10 NMAC - N, 7/30/2010]
19.1.3.11 GRANT APPLICATION PROCESS:

A. If funding is available, the department may establish one or more competitive
grant application cycles each calendar year and specify the required format, forms and
deadline for application submittal. Each application cycle announcement shall specify
any priority area, ecological, geographic, funding, type of project or other limitations
applicable to that cycle, as related to funds available, accomplishments to date and
criteria specified in Subsection C of 19.1.3.12 NMAC.

B. The applicant shall submit an application in a format specified by the department
that includes at a minimum the following information:

(1) the type of conservation project (e.g., conservation easement, agricultural
easement or land restoration);

(2) the applicant’s address, contact information and contact person;
(3) the landowner’s address and contact information;

(4) general information about the property including a legal description of the
property;

(5) information demonstrating how the proposed conservation project meets
the requirements of the Natural Heritage Conservation Act, 19.1.3.12 NMAC and the
criteria in Subsection B of 19.1.3.12 NMAC;

(6)  for grant applications seeking funding to acquire a conservation easement
or agricultural easement:

(a) property details supplied by the landowner to the qualified entity, including
ownership interests, liens, mortgages and encumbrances;

(b) a draft deed of conservation easement or deed of agricultural easement or
a descriptive list of intended easement provisions including acreage, building
envelopes, conservation provisions and reserved uses;



(c) a written statement from the landowner that the landowner wishes to sell a
conservation easement or agricultural easement to the applicant;

(d) a written description of the applicant’s authority to acquire and hold land or
interests in land, including conservation easements or agricultural easements; and

(e) a written statement or other proof that the applicant has the experience
and the ability to manage lands for conservation, natural resource heritage value or
agricultural value;

(7)  for land restoration projects, a statement describing the intended land
restoration activities with specific objectives and a designated project manager identified
to be responsible for implementation of the approved project including overseeing
contractor or subcontractor administration, providing liaison with affected landowners,
ensuring technical viability of the project, ensuring funds expended are within budget
and obtaining any necessary permits;

(8) the name of any qualified entities or conservation entities that are
partnering with the qualified entity on the conservation project, a description of each
entity’s role and contribution and a written commitment from each conservation entity
identifying that entity’s proposed responsibilities and contributions;

(9) how the conservation project relates to applicable state, tribal, county or
local plans;

(10) projected beginning and completion dates for the conservation project and
a schedule of activities required to complete the conservation project with projected
beginning and completion dates for those activities;

(11) afull budget for the project detailing the costs and in-kind contributions, if
any; and

(12) alist of any permits, certifications and clearances needed to implement
the project.

C. The department shall review applications for timeliness and completeness before
providing the grant applications it has received to the committee. The committee may
consider the grant applications at a regularly scheduled meeting or at a special meeting
scheduled for the purpose of considering grant applications.

[19.1.3.11 NMAC - N, 7/30/2010]
19.1.3.12  APPLICATION REVIEW:

A. The committee shall review applications that are timely, that are complete and
that comply with the Natural Heritage Conservation Act and 19.1.3 NMAC and evaluate



them against the criteria in Subsection B of 19.1.3.12 NMAC. The committee may reject
untimely applications, incomplete applications or applications that do not comply with
the Natural Heritage Conservation Act or 19.1.3 NMAC. The department secretary,
upon request by the committee, may provide technical assistance through staff
assignment or a group of public agency and private individuals selected to assist during
a specified review cycle. After review, the committee shall make its recommendations
on all evaluated conservation projects to the department.

B. The committee shall evaluate applications for conservation projects based upon
the following criteria:

(1) the degree to which the conservation project serves the purposes of the
Natural Heritage Conservation Act;

(2) the extent of cash and in-kind matching financial support for the
conservation project from sources other than the state, in context with the amount of
funding requested and available overall;

3) the applicant’s and partner’s technical qualifications and its ability to
complete and maintain the proposed conservation project;

(4) the degree to which the conservation project fosters and integrates with
existing conservation plans, strategies and initiatives;

(5) the potential for benefits at the landscape and ecosystem scale;

(6) the potential for improved public access for outdoor recreation
opportunities, including hunting and fishing;

(7)  the potential for economic benefits, including direct commerce and
ecosystem services, of the completed conservation project;

(8) complementary or strategic values through proximity to other conservation
actions, priorities or projects;

(9)  conservation project readiness for completion on a timely schedule;

(10) degree and extent of partner involvement;

(11) the likelihood that the conservation project as proposed will have long-
term success in achieving its purposes and will have long-term sustainability, including
involvement of land dedicated to conservation purposes and an explicit monitoring plan.

C. The committee will evaluate and categorize applications according to the

following matrix of factors and relative values and base its assessment and
recommendations on the matrix. The committee has discretion to determine how to use



the information from the matrix to determine value assignments among features of each
application, in consideration of any limitations identified in the application cycle
announcement as provided for in Subsection A of 19.1.3.11 NMAC.

Conservation
Act

Factor Level 4 Level 3 Level 2 Level 1
Serves Clearly serves | Clearly serves | Clearly serves | Questionable if
purposes of all purposes multiple one purpose any purposes
the Natural purposes and may serve | are adequately
Heritage others served

completed
work

completed
work

Extent of Applicant/Partn | Applicant/Partn | Applicant/Partn | Applicant/Partn
matching er provide er provide 50 er provide 25 er provide less
cash and in- | more than 75% | to 75% of to 49% of than 25% of
kind financial | of project costs | project costs project costs project costs
support

Qualifications | Substantial Demonstrated | Demonstrates | Indicates

and ability of | past completions of | some past uncertain
applicant and | experience and | similar work ability and capability or
partners to continuing and is fully basic has no prior
complete and | capability to do | structured to documented experience and
maintain proposed work | do similar work | qualifications necessary
proposed and follow-up and infrastructure
project infrastructure

Degree of Project has Project clearly | Project has Project has
fostering substantial fosters multiple | clear relation to | uncertain
existing relation to most | PSls and one PSl and relation to any
conservation | PSls and directly relates | possible PSls or no
plans, directly fosters | to several service to clear degree of
strategies and | several others fostering
initiatives

(PSls)

specified in

the cycle

announceme

nt

Potential for Substantial Substantial Desired scale | No clear
benefits at landscape and | landscape or benefits are benefits are
landscape or | ecological ecological evident, but evident at
ecosystem scale benefits | scale benefits | are judged desired scale
scale are evident in are evident in minimal




Factor Level 4 Level 3 Level 2 Level 1
Potential for Multiple Some Some Proposal has
improved enhanced enhanced enhanced no discernible
public access | recreation outdoor outdoor outdoor
to outdoor opportunities recreation recreation recreation
recreation are evident, opportunities opportunities elements
opportunities | including are evident are evident but
on or off hunting and and have are limited
project site fishing prospect for

growth
Potential Project has Project has Project shows | Project has no
economic multiple some economic discernible
benefits of economic economic benefits, at economic
completed benefits at benefits locally | least locally benefits
project multiple scales | and broader
Complementa | Project is Project is Project is not Project has no

ry or strategic
values

within a priority
area or directly

within a priority
area but has

within a priority
area but has

proximity to
other

through links to nearby | limited proximity to conservation
proximity to completed or relationship to | other actions endeavors and
other ongoing | ongoing other that may is not
or completed | conservation conservation provide otherwise
conservation | actions and actions that will | synergy or distinctive as a
actions, provides added | provide economy of starting point
including any | heritage values | synergistic scale or cost
priority areas heritage values | effectiveness
formally
identified by
the committee
Degree of Readiness and | Readiness and | Readiness and | Readiness and
readiness to | time schedule | time schedule | time schedule | completion
start and are clear and are clear and are clear, but scheduling is
complete background reasonable to | have unspecified,
project on work is the project, but | acknowledged | unclear or
timely complete; could or likely delays | uncertain
schedule timely experience inconsistent

execution is some delay with the nature

essentially of the project

assured




Factor Level 4 Level 3 Level 2 Level 1
Degree and Multiple entity | Multiple entity | Single or Single entity
extent of project where project where multiple entity | project with no
partner reasonable reasonable project where partner
involvement partnering is partnering is partnering is involvement

included with included included, but is | when such
clear and beyond minimal partnership is
substantive minimal but is possible and
involvement not extensive advised
and
contribution
Likely long- Project is well- | Project is well- | Project is Project
term success | described and | described and | inherently appears
and accomplishabl | accomplishabl | achievable but | basically
sustainability | e with e with basic contains achievable, but
substantive provisions for limited long-term
provisions for sustained provisions for outcome is
sustained maintenance maintenance questionable or
maintenance and periodic over the long- | uncertain
and routine outcome term
outcome assessment
assurance

D. A summary of committee judgments, without attribution to individual committee
members, among factors described in Subsection C of 19.1.3.12 NMAC will be made
public regarding all applications that are recommended to the department for funding
and those that are not recommended to be funded.

[19.1.3.12 NMAC - N, 7/30/2010]

19.1.3.13

GRANT AWARDS:

A. A conservation project involving acquisition of a conservation or agricultural
easement requires an appraisal that establishes the fair market value of the
conservation or agricultural easement and meets United States treasury regulations and
the uniform standards of professional appraisal practice before the department will
disburse the funds to the qualified entity.

B. In addition, for conservation projects involving acquisition of a conservation or
agricultural easement, the qualified entity or partner conservation entity shall provide as
specified by the department documents including a title commitment; phase |
environmental site assessment and, if needed based on phase | environmental site
assessment, a phase Il environmental site assessment; a title opinion certifying that the
landowner owns the minerals rights or a report, satisfactory to the department, from a
professional geologist that the probability of surface mining occurring on such property
is so remote as to be negligible; and if deemed necessary by the department, a property




boundary survey. If the landowner owns the mineral rights, an easement shall prohibit
subsequent sale or development of mineral rights by the landowner granting the
conservation or agricultural easement. A baseline documentation report of the property
shall be recorded with the deed of conservation easement or agricultural easement in
the office of the applicable county clerk.

C. Agricultural and conservation easements shall contain a provision that if a
qualified entity, other than the department, or a partner conservation entity fails to
enforce the easement as determined by a court or if either the qualified entity or
conservation entity cease to exist, that the easement will go to another qualified entity or
partner conservation entity as specified in the easement and agreed to by that qualified
entity, or otherwise the easement shall become vested in the department as
recommended by the department and other extant easement right holders. Any qualified
entity’s interest in an easement shall only go to another governmental entity. The
department shall have the option to provide similar rights of enforcement or possession
to other governmental entities (e.g., federal partners) where such partners have similar
rules, regulations or requirements and demonstrated capacity to manage or enforce
easements.

D. Grant awards may be approved for use to pay transactional costs for easement
projects such as appraisals, title insurance, title opinions, surveys or environmental
reviews up to three percent of the total value of the conservation project funded or 10
percent of the amount of the grant, whichever is less. The committee and the
department may consider and approve grant requests for paying only transaction costs
for easement projects, subject to the grant being for up to three percent of the total
value of the conservation project or $45,000, whichever is less.

E. Overhead and administrative expenses used as in-kind contributions may be no
more than 10 percent of the total cost of a project.

F. A qualified entity or conservation entity may use contractors or subcontractors so
long as their use is explained in the application, all applicable procurement
requirements are met and the contractors or subcontractors are identified by name in
the application, to the extent known. If contractors or subcontractors are identified in the
application, the qualified entity or entities shall include documentation in the application
that demonstrates all applicable procurement requirements were met. The qualified
entity or entities associated with an approved project shall be wholly responsible for the
project execution and performance, whether or not contractors or subcontractors are
used. Use of contractors or subcontractors not identified in an application shall require
the department’s prior written approval.

G. Prior to commencing any work, any contractors or subcontractors may be
required to furnish state certification from insurers for coverage in the minimum amounts
as designated by the state. Appropriate coverage shall be maintained in full force and
effect during the term of the project and shall not serve to limit any liabilities or any other



contractor obligations. The state and the department must be added as additional
insured as required by statute, agreement or other obligation.

[19.1.3.13 NMAC - N, 7/30/2010]
19.1.3.14 PUBLIC-PRIVATE CONSERVATION PROJECTS:

A. Conservation or agricultural easements. Conservation projects that are the joint
acquisition of a conservation easement or agricultural easement by a qualified entity
and a conservation entity and are funded in part with a grant to a qualified entity shall
meet the following requirements.

(1) The qualified entity and conservation entity shall hold title to the
conservation easement or agricultural easement as cotenants having undivided
interests in proportion to each entity’s share of the acquisition.

(2)  The conservation entity shall acquire no less than 10 percent of the
easement as a percentage of the appraised easement value and may do so through
cash or in-kind contributions to the total project value not paid by a qualified entity. If an
in-kind contribution, no portion of that contribution shall be comprised of the portion of a
donation by a landowner for which the landowner has been previously compensated
through a state tax incentive or credit, but nothing in this provision shall diminish the
ability for any landowner to be eligible to apply for any state tax incentive or credit.

(3) The conservation entity, as part of the qualified entity’s application, shall
submit a plan for the conservation and stewardship of the lands for which the
conservation entity and the qualified entity are responsible. The plan shall comply with
the purposes of the Natural Heritage Conservation Act and shall specifically identify the
entity responsible for ongoing monitoring and stewardship.

B. Land restoration. When a conservation entity has partnered with a qualified entity
on a land restoration project that is funded in part with a grant to a qualified entity, the
following requirements apply.

(1)  The conservation entity shall provide at least 10 percent of the cost of the
conservation project and may do so, all or in part, through cash or in-kind contributions
to the total project cost not paid by a qualified entity.

(2)  The qualified entity shall submit a plan for management of the lands for
which the qualified entity and conservation entity are responsible. A conservation entity
partner may prepare the management plan. The management plan shall comply with
the purposes of the Natural Heritage Conservation Act and shall specifically identify the
entity responsible for ongoing management, stewardship and monitoring.

[19.1.3.14 NMAC - N, 7/30/2010]



19.1.3.15 MONITORING REPORT REQUIREMENTS:

A. Qualified entities awarded grants from the fund shall submit annual reports, by
December 1 each year, to the department for 10 years after the date of the acquisition
of the conservation or agricultural easement or the date of a grant agreement for a land
restoration project, unless a longer or shorter monitoring period is mutually agreed in
writing among the department and the qualified entity. On joint public-private
conservation projects, the qualified entity may delegate this requirement to a
conservation entity. The designated responsible qualified entity or conservation entity
shall document easement monitoring activities in perpetuity and keep all documentation
available for review by the department at any time. Annual reporting and perpetual
documentation shall describe the subject property’s management by the landowner and
include the details of the qualified entity’s and any partner conservation entity’s
stewardship and monitoring activities. For land restoration projects, the report shall
provide at least a qualitative assessment of the degree to which the project has
accomplished or is accomplishing the objectives specified in the land restoration project
application and grant agreements. Monitoring involves assessment of a conservation
project for indications that the pre-specified objectives and intent are being met or that
trends are in that direction; there is no requirement for scientific-based, cause-effect
research and data collection unless such efforts are specifically made a part of the
project agreement at the outset or in subsequent amendments of the agreement. The
gualified entity or any designated partner entity shall collect sufficient baseline
information during the first year of the project such that subsequent monitoring and
description of change can be accomplished.

B. A qualified entity’s failure to comply with the reporting or documentation
requirements, including ensuring proper reporting or documentation by the conservation
entity if this requirement is delegated, may disqualify the qualified entity from receiving
future grant funding.

[19.1.3.15 NMAC - N, 7/30/2010]
19.1.3.16 COMPLIANCE:

The department may audit a qualified entity’s or conservation entity’s records including
stewardship records, financial statements and supporting records relating to the grant
award. The qualified entity shall retain such documents pursuant to state and federal
requirements, except for stewardship records, which the qualified or conservation entity
shall maintain for 10 years, unless a longer or shorter period is mutually agreed in
writing among the department and the qualified entity. If the qualified entity is partnering
with a conservation entity, the qualified entity shall have a written agreement with the
conservation entity that requires the conservation entity to maintain its records for the
same time period and allow the department to audit those records. The department may
terminate a grant agreement or disqualify a qualified entity from receiving future grants
upon discovery of a violation of the terms of the grant agreement or 19.1.3 NMAC.



[19.1.3.16 NMAC - N, 7/30/2010]
19.1.3.17 STATUS REPORTING:

The department shall report, including committee outcomes, annually by December 15
to the governor and legislature on status of applications and funded projects.

[19.1.3.17 NMAC - N, 7/30/2010]

PART 10 COMMUNITY ENERGY EFFICIENCY DEVELOPMENT (CEED)
PROGRAM

19.1.10.1 ISSUING AGENCY:

Energy, Minerals and Natural Resources Department.

[19.1.10.1 NMAC — N, 5/16/2023]
19.1.10.2 SCOPE:

Part 19.1.10 NMAC applies to all eligible entities applying for a grant from the
community energy efficiency development (CEED) program.

[19.1.10.2 NMAC — N, 5/16/2023]
19.1.10.3 STATUTORY AUTHORITY:

Part 19.1.10 NMAC is authorized pursuant to Subsection B of 62-17A-3 NMSA 1978,
and Subsection E of Section 9-1-5 NMSA 1978.

[19.1.10.3 NMAC — N, 5/16/2023]
19.1.104 DURATION:

Permanent.

[19.1.10.4 NMAC — N, 5/16/2023]
19.1.10.5 EFFECTIVE DATE:

May 16, 2023, unless a later date is cited at the end of a section.

[19.1.10.5 NMAC — N, 5/16/2023]

19.1.10.6 OBJECTIVE:



The objective is to establish procedures for administering the program, adopt
application requirements and evaluation criteria, and define the purposes and
gualifications for which CEED program funding may be utilized.

[19.1.10.6 NMAC — N, 5/16/2023]
19.1.10.7 DEFINITIONS:
For additional definitions, refer to Section 62-17A-2 NMSA 1978.

A. "Act" means the Community Energy Efficiency Development Block Grant Act,
62-17A NMSA 1978.

B. "Affordable housing assessment” means a calculation of rent or a mortgage
that is no more than thirty percent of the United States department of housing and urban
development’s state income limits as updated each year for low-income, very low-
income residents, and residents whose income is thirty percent of the state median
income.

C. "Applicant” means one or more representatives of an eligible entity writing an
application for a CEED program grant.

D. "Division director" means the director of the department’s energy conservation
and management division.

E. "Eligible entity" means an organization that may apply for a grant from the
CEED program and includes an Indian nation, tribe, or pueblo; county; municipality; or
the New Mexico mortgage finance authority (MFA).

F. "Program"” means the CEED program administered by the division.

G. "Type one projects" means projects which have the eligibility requirements
described in subsection 19.1.10.12 NMAC.

H. "Type two projects” means projects by the MFA which have the eligibility
requirements described in subsection 19.1.10.13 NMAC.

[19.1.10.7 NMAC — N, 5/16/2023]
19.1.10.8 PURPOSE:

Community energy efficiency projects are projects that provide improvements to
residential buildings in an underserved community that will, in the aggregate, reduce
energy consumption, energy-related operating costs, carbon intensity of energy
consumption, or a combination thereof. These projects will target the adoption of
energy-efficient consumer behavior, equipment, or devices that result in a decrease in



energy consumption without reducing the amount or quality of energy services. This
includes health and safety measures, including those that use efficient equipment or
devices to improve indoor air or drinking water quality. It is the responsibility of the
applicant to demonstrate how the proposed projects correspond to these requirements.

[19.1.10.8 NMAC — N, 5/16/2023]
19.1.10.9 ELIGIBILITY:

A. Entity categories. The CEED program will fund entities in the following
categories when funds are available:

(1) an Indian nation, tribe, or pueblo;
(2) acounty;

(3) a municipality; and

(4)  the MFA.

B. Project location. The CEED program shall only award grants to eligible entities
for a community energy efficiency project located in New Mexico.

[19.1.10.9 NMAC — N, 5/16/2023]
19.1.10.10 APPLICATION PROCESS:

A. Application acceptance. To apply for a CEED program grant, an applicant
shall:

(1) obtain the division-developed CEED program application from the division,
(2)  conform to the application instructions determined by the division,
(3)  submit the completed application to the division.

Applications will be accepted by approved electronic application system, or alternate
submission options may be authorized by the division director upon request.

B. Application completeness.

Q) Upon receipt of applications, division staff will review for eligibility,
completeness, and compliance with the rule and application instructions.

(2) In the event that the application is incomplete, the applicant will be notified
by the division. The applicant must then submit the information requested in connection



with an incomplete application in the timeframe established by the division. Applicants
that do not respond in the established timeframe may be disqualified.

(3)  The division will determine whether an application is complete, and its
decision is final.

(4)  Approval will be granted in two stages. Preliminary approval requires an
application submission and division selection. Final approval requires an additional
grant of authority submission as required in 19.1.10.16 NMAC before full division
approval may be granted.

C. Application review. The division may consult appropriate agencies or experts
for information and advice concerning technical aspects and evaluation of any
application.

D. Additional criteria. The division may require applications meet additional
criteria consistent with the goal of improving the energy efficiency, livability, or public
health and safety of affordable housing in underserved communities.

[19.1.10.10 NMAC — N, 5/16/2023]
19.1.10.11 APPLICATION SUBMISSION CYCLE:

Contingent upon availability of funds and state appropriations, the division will request
applications on an annual cycle that aligns with the state government’s fiscal year. The
division will determine and announce the application due date(s) for each application
cycle no less than 60 days before each application due date.

[19.1.10.11 NMAC — N, 5/16/2023]

19.1.10.12 TYPE ONE PROJECTS: APPLICATION REQUIREMENTS FOR AN
INDIAN NATION, TRIBE, OR PUEBLO; COUNTY; MUNICIPALITY; OR THE NEW
MEXICO MORTGAGE FINANCE AUTHORITY:

Applications for CEED Program type one project grant funding shall include the
following sections:

A. Applicant contact information. This section identifies the full legal name and
address of the applicant entity, and the name, title, telephone number, and e-mail
address for the person(s) authorized to negotiate a contract on behalf of the entity.
Identify names, titles, telephone numbers, and e-mail addresses of person(s) to be
contacted for clarification.

B. Project description. This section of the application shall clearly describe the
community energy efficiency project that is being proposed, the selected geographic
areas or property addresses where the project will take place, data detailing the



justification for selection, how the project would support infrastructure improvements for
affordable housing, and how the project would provide energy efficiency improvements
to residential buildings in an underserved community.

C. Community description. This section of the application shall clearly identify the
targeted underserved community and describe the energy-related needs of the
community and the benefits this community would receive if the proposed project was
implemented.

D. Participant eligibility requirements. Applicants shall demonstrate the ability to
determine which participant households within the proposed community meet the
eligibility criteria. Applicants are responsible for determining if and certifying that a
household is eligible for this program. Applicants must certify that the households
receiving services have been verified for eligibility prior to the commencement of project
work. The division reserves the right to audit project eligibility at the discretion of the
division. Eligible households include:

(1) residential housing units occupied by low-income individuals, couples, or
families whose annual household adjusted gross income, as defined in section 62 of the
federal Internal Revenue Code of 1986, as amended or renumbered, does not exceed
two hundred percent of the federal poverty level, within an underserved community; or

(2) residential housing units within an underserved community that otherwise
meet the criteria for housing that is affordable to low-income persons,

3) low income verified by the applicant by any of the following methods:
(a) Direct income verification by the most recent tax returns of the household.
(b) Eligibility is assumed if, within five years of household application:

0] person(s) within the household receives federal or state disability
assistance;

(i) person(s) within the household receives SNAP food benefits;

(i)  person(s) within the household receives TANF temporary
assistance benefits;

(iv)  person(s) within the household receives medicaid or children’s
health insurance program benefits;

(V) person(s) within the household participates in a utility low-to-
moderate income program.



(c) Affordable housing verification can be evidenced by the fact that the
resident receives low-income housing benefits or by mortgage or rental agreement.

(d) Other methods of eligibility must be approved by the division prior to
application submission.

E. Scope of work. Applications shall detail the energy efficiency measures that will
be implemented for the targeted households and demonstrate how these measures will
address the energy-related needs of those households. This demonstration should
include, as appropriate, the estimated reduction of energy use that will come from
implementation of these measures, the estimated reduction of energy cost that will
come from implementation of these measures, and the estimated reduction in carbon
intensity of energy consumption. The description should also include the average
impact by household along with the aggregated impact of the project, a timeline for
implementation, the approach for maximizing project benefits, and metrics which will
determine success in implementation. Metrics proposed in applications may be tailored
to the individual project.

F. Partnerships. Applications shall detail the partnerships that the applicant(s)
have established to achieve project implementation, including:

(1) one or more service providers, including subcontractors that will use local
safety and code standards to implement the energy efficiency measures in targeted
households and the experience of the service provider in working with the target
underserved community. If the service provider has committed to employ apprentices
from a registered apprenticeship program that promotes diversity or provides paid
internships to persons from the targeted underserved community, this should be
detailed in this section; and

(2)  one or more community partners that have identified and worked with
targeted households to implement the project and the experience of the community
partner in working with the target underserved community. If the community partner has
committed to employ apprentices from a registered apprenticeship program that
promotes diversity or provides paid internships to persons from the targeted
underserved community, this should be detailed in this section.

G. Budget. Applications shall detail the project budget including anticipated
expenditures for the entire project and additional funding sources that would
complement the CEED program grant, if obtained. The project should strive to
maximize benefits in the community to the greatest extent practicable and be reflected
in the amount sought per household. The budget should include the total project
amount, the average amount per household, administrative costs, partnership
expenses, and any other applicable expenses that are being requested.

[19.1.10.12 NMAC — N, 5/16/2023]



19.1.10.13 TYPE TWO PROJECTS: APPLICATION REQUIREMENTS FOR THE
NEW MEXICO MORTGAGE FINANCE AUTHORITY:

Applications for CEED program type two project grant funding shall include the following
sections:

A. Applicant contact information. This section identifies the name, title,
telephone number, and e-mail address for the person or persons authorized to
negotiate a contract on behalf of the applicant entity. Identify names, titles, telephone
numbers, and e-mail addresses of persons to be contacted for clarification.

B. Project description. This section of the application shall clearly describe the
community energy efficiency project that is being proposed, the address of the property
or properties where the project will take place, how the project would support
infrastructure improvements for affordable housing that would complement and not
duplicate other energy efficiency programs in the state; and

(1) sets forth the energy efficiency improvements to residential housing units,
regardless of whether the residential housing units are located in an underserved
community, provided that the residential housing units meet the eligibility criteria
established by the MFA; and

(2)  describes how energy efficiency improvements to the residential housing
units will help to reduce the energy burden of low-income households that may not
qualify for other energy efficiency programs in the state.

C. Scope of work. Applications shall detail the energy efficiency measures that will
be implemented for the targeted households and demonstrate how these measures will
address the energy-related needs of those households. The application should include,
as appropriate, the estimated reduction of energy use that will come from
implementation of these measures, the estimated reduction of energy cost that will
come from implementation of these measures, and the estimated reduction in carbon
intensity of energy consumption. The description should also include the average
impact by household along with the aggregated impact of the project, a timeline for
implementation, the approach for maximizing project benefits, and metrics which will
determine success in implementation.

D. Partnerships. Applications shall detail the partnerships that the applicant(s)
have established to achieve project implementation, including:

(1) one or more service providers, including subcontractors that will use local
safety and code standards to implement the energy efficiency measures in targeted
households and the experience of the service provider in working with the target
underserved community. If the service provider has committed to employ apprentices
from a registered apprenticeship program that promotes diversity or provides paid



internships to persons from the targeted underserved community, this should be
detailed in this section; and

(2) one or more community partners that will identify and work with targeted
households to implement the project and the experience of the community partner in
working with the targeted underserved community. If the community partner has
committed to employ apprentices from a registered apprenticeship program that
promotes diversity or provides paid internships to persons from the targeted
underserved community, this should be detailed in this section.

E. Budget. Applications shall detail the project budget including anticipated
expenditures for the entire project and additional funding sources that would
complement the CEED program grant, if obtained. The project should strive to
maximize benefits in the community to the greatest extent practicable and be reflected
in the amount sought per household. The budget should include the total project
amount, the average amount per household, administrative costs, partnership
expenses, and any other applicable expenses that are being requested.

[19.1.10.13 NMAC — N, 5/16/2023]

19.1.10.14 APPLICATION EVALUATION CRITERIA FOR PROJECTS FROM AN
INDIAN NATION, TRIBE, OR PUEBLO; COUNTY; OR MUNICIPALITY:

Applications will be scored by the division based on the following criteria that include but
are not limited to:

A. Application completeness. The division will review the entire application to see
that it contains all application requirements for the specific project type.

B. Capability to meet the scope of work described. The division will consider the
project timeline, appropriateness of energy efficiency measures to be implemented,
gualifications of project team members including subcontractors and community
partners, and the ability to complete the project financially if the total budget exceeds
the amount requested.

C. Budgetary considerations. The division will consider the total proposed budget
as well as the average amount requested per household, prioritizing applications which
propose to maximize project benefits in the community to the greatest extent feasible.
The division may ask the applicant for additional documents to support the proposed
budget if deemed necessary.

D. Energy reduction potential. The division will consider the estimated reduction
of energy use that will come from implementation of the proposed measures, the
estimated reduction of energy cost that will come from implementation of the proposed
measures, and the estimated reduction in carbon intensity of energy consumption from
implementation of the proposed measures.



E. Geographic diversity. The division will consider the geographic diversity of
applications submitted in each application cycle.

F. Partnership experience. The division will consider the experience of each
community partner and service provider identified in the application in working with the
targeted underserved community.

G. Workforce impact. The division will consider whether the partners identified in
the application employ apprentices from a registered apprenticeship program that
promotes diversity or if they provide paid internship to persons from the targeted
underserved communities.

H. Replicability. The division will consider the value of the project as a
demonstration project to provide data for the effectiveness of implementing similar
projects elsewhere.

I. Underserved community benefits. The division will consider the degree to
which the project benefits an underserved community, including any non-energy
benefits and health benefits provided by the project.

J. Additional criteria. If the criteria are published in the project solicitation, the
division may also consider:

(1) the degree to which the project will protect public health, including
protecting underserved communities from a public health threat;

(2)  the degree to which the project will contribute to economic recovery; or

(3) the degree to which the project will reduce economic hardship of individual
families due to the coronavirus COVID-19 pandemic.

[19.1.10.14 NMAC — N, 5/16/2023]

19.1.10.15 APPLICATION EVALUATION CRITERIA FOR PROJECTS FROM THE
NEW MEXICO MORTGAGE FINANCE AUTHORITY:

Applications will be scored by the division based on the following criteria, that include
but are not limited to:

A. Application completeness. The division will review the entire application to see
that it contains all application requirements for the specific project type.

B. Capability to meet the scope of work described. The division will consider the
project timeline, appropriateness of energy efficiency measures to be implemented,
gualifications of project team members including subcontractors and community



partners, and the ability to complete the project financially if the total budget exceeds
the amount requested.

C. Budgetary considerations. The division will consider the total proposed budget
as well as the average amount requested per household, prioritizing applications which
propose to maximize project benefits in the community to the greatest extent feasible.
The division may ask the applicant for additional documents to support the proposed
budget if deemed necessary.

D. Energy reduction potential. The division will consider the estimated reduction
of energy use that will come from implementation of the proposed measures, the
estimated reduction of energy cost that will come from implementation of the proposed
measures, and the estimated reduction in carbon intensity of energy consumption from
implementation of the proposed measures. The division will also consider if the
community served would not be likely to otherwise receive energy efficiency
improvements through other state programs.

E. Geographic diversity. The division will consider if the application would
promote the geographic diversity of the portfolio of community energy efficiency
projects.

F. Partnership experience. The division will consider the experience of each
community partner and service provider identified in the application in working with the
targeted underserved community.

G. Additional criteria. The division will consider if the application would help
create a portfolio of community energy efficiency projects that would best meet the
goals of the CEED Block Grant Act.

[19.1.10.15 NMAC — N, 5/16/2023]
19.1.10.16 FINAL APPROVAL OF APPLICATIONS:

A. Indian nation, tribe, or pueblo: If applicable based on statute, prior to the
division’s final approval of an application, an applicant that is an Indian nation, tribe, or
pueblo must provide the division with a copy of a resolution enacted by the Indian
nation, tribe, or pueblo that provides approval for a specific CEED program grant and
must include in the resolution the terms and conditions of the grant approved by the
division. If such a resolution is not supplied to the division, final approval of the
application shall not be issued.

B. County or municipality: If applicable based on statute, prior to the division’s
final approval of an application, an applicant that is a county or municipality must
provide a copy of the ordinance enacted by the county or municipality that provides the
county’s or municipality’s formal approval for a specific CEED program grant and must
include in the ordinance the terms and conditions of the grant approved by the division.



If such a resolution is not supplied to the division, final approval of the application shall
not be issued.

C. New Mexico Mortgage Finance Authority:

(2) Required grant of authority. If applicable based on statute, prior to the
division’s final approval of an application from the MFA for a CEED program grant, the
MFA shall provide the division with formal approval of the MFA to accept a specific
CEED program grant. If this is not supplied to the division, final approval of the
application shall not be issued.

(2) Project coordination. The division and the MFA shall coordinate the work
done pursuant to CEED Program grants in the state to implement energy efficiency
measures.

D. Contracts: For selected project applications, the division will approve and enter
into contracts with grantees to implement selected community energy efficiency
projects. All contracts shall have project performance measures, penalties, or other
provisions that ensure the successful completion of the projects and shall require
reporting on project performance, energy savings, and non-energy benefits resulting
from the energy efficiency measures.

[19.1.10.16 NMAC — N, 5/16/2023]
19.1.10.17 FUNDING:

Funding for CEED program projects may come from state, federal, other eligible funding
sources, or a combination thereof.

A. If the funding source requires a set-aside allotment, entity categories shall have a
percentage allotment of available funding reserved in any given fiscal year. If an
allotment is not reached in any given entity category, the division will decide how to
leverage the remaining funds against eligible projects.

B. If a set budgetary amount is identified in the application instructions, projects
exceeding that amount which have provided justification and demonstrated need for the
additional cost may request consideration for the increased amount, to be approved at
the discretion of the division director.

[19.1.10.17 NMAC - N, 5/16/2023]
19.1.10.18 RECORD KEEPING AND REPORTING:
Successful applicants receiving CEED program grants shall submit progress and

expenditure reports, including a final report, in accordance with the requirements of their
respective contract or agreement. Reporting requirements may be on a project-specific



basis. The division will process reimbursements for costs that are incurred no more
than once per month. The division will notify applicants as necessary of the funding
source(s) applied to their projects and any associated reporting and compliance
requirements associated with the funding. Applicants shall be responsible for satisfying
any such requirements associated with an identified funding source as part of the grant
solicitation or award in addition to the requirements of this part.

[19.1.10.18 NMAC — N, 5/16/2023]
19.1.10.19 ADMINISTRATIVE AND LEGAL REQUIREMENTS:

A. Environmental and cultural resources compliance for projects anticipating
ground disturbance. Successful applicants receiving CEED program funding shall
provide a statement to demonstrate acknowledgement of compliance with all applicable
federal, state, and local environmental and cultural resources laws.

B. Administrative compliance. Successful applicants receiving CEED program
funding shall adhere to all applicable federal and state fiscal or procurement laws and
any other applicable procurement procedures established by the division, in order to
ensure that grant funds are expended in accordance with state and federal law including
rules and regulations.

C. Program oversight. Successful applicants receiving CEED program funding
shall be subject to periodic monitoring by the division to ensure compliance with
applicable laws, rules, and regulations; the grant contract or agreement; and the
program guidelines.

(1) Entities must cooperate fully with such evaluations, including, but not
limited to, making all financial and program records available for inspection and
personnel available for interview.

(2) If an entity materially fails to comply with the CEED program terms and
conditions, whether stated in a law, statute, rule, regulation, assurance, application, or
notice of award, the division director may take one or more enforcement actions,
including terminating the grant, imposing specific conditions upon the award, or other
remedies that may be legally available.

[19.1.10.19 NMAC - N, 5/16/2023]
19.1.10.20 VARIANCES:
Written requests for a variance from any of the provisions of this rule shall:

A. state the reasons for the variance request;

B. identify each of the sections of this rule for which a variance is requested;



C. describe the effect the variance will have, if granted, on compliance with this rule;

D. describe how granting the variance will not compromise, or will further, the
purposes of this rule; and

E. indicate why the proposed variance is a reasonable alternative to the
requirements of this rule.

[19.1.10.20 NMAC — N, 5/16/2023]

19.1.10.21 MAINTENANCE AND INSPECTION OF PUBLIC RECORDS
ACT/CONFIDENTIAL INFORMATION:

All information obtained regarding the project, including pre-applications, applications
for funding, and reports are subject to disclosure, in response to requests received
under provisions of the New Mexico Inspection of Public Records Act, Sections 14-2-1
to 14-2-12 NMSA 1978. Information that could reasonably be considered to be
proprietary, privileged or confidential commercial or financial information must be
identified as such by the applicant. The division will maintain the confidentiality of that
information only to the extent permitted by law.

[19.1.10.21 NMAC — N, 5/16/2023]

CHAPTER 2: STATE TRUST LANDS

PART 1: GENERAL PROVISIONS [RESERVED]
PART 2: LEASING FOR GENERAL MINING
19.2.2.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501.

[9.2.2.1 NMAC - N, 03/14/2001]
19.2.2.2 SCOPE:

Pursuant to Article XIlI, Section 2, of the New Mexico State Constitution, the
commissioner has jurisdiction over all lands and related resources that the United
States granted and confirmed to the state of New Mexico under the New Mexico
Enabling Act. This rule, 19.2.2 NMAC, governs the exploration for and development of
minerals, as defined herein, within the commissioner’s constitutional jurisdiction. This
rule also governs reclamation of trust lands affected by mining. This rule does not apply
to mining activity authorized and carried out pursuant to other rules of the commissioner
of public lands.



[19.2.2.2 NMAC - N, 03/14/2001]

19.2.2.3 STATUTORY AUTHORITY:

N.M. Const. Art. XIII; Section 19-1-1 et seq. NMSA 1978; Section 19-6-1 et seq. NMSA
1978; Section 19-7-1 et seq. NMSA 1978; Section 19-8-1 et seq. NMSA 1978; Section
19-14-1 et seq. NMSA 1978.

[19.2.2.3 NMAC - N, 03/14/2001]

19.2.2.4 DURATION:

Permanent.

[19.2.2.4 NMAC - N, 03/14/2001]

19.2.25 EFFECTIVE DATE:

March 14, 2001, unless a later date is cited at the end of a section.

[19.2.2.5 NMAC - N, 03/14/2001; A, 06/30/2016]

19.2.2.6 OBJECTIVE:

The objectives of 19.2.2 NMAC are to obtain revenues from production of minerals; to
assure protection and maintenance of trust surface estate and minerals; to provide
standard lease terms and conditions; and to provide an efficient process for mineral
leasing.

[19.2.2.6 NMAC - N, 03/14/2001]

19.2.2.7 DEFINITIONS:

As used in 19.2.2 NMAC, the following terms have the meaning set forth in this section
unless otherwise indicated in the text of this rule.

A. "Arm’s-length sales price" means the sales price resulting from a good faith
sale of minerals between an unaffiliated seller and buyer who have comparable
negotiating power, the seller being under no obligation to sell and the buyer being under
no obligation to purchase. Where minerals are not actually sold in an arm’s-length
transaction, the arm’s-length sales price shall be estimated by the lessee, using
methods approved by the commissioner, in accordance with Sections 55-2-723 & 724,
NMSA 1978 of the New Mexico Uniform Commercial Code or other comparable
method.



B. "Commissioner" means the commissioner of public lands. The commissioner is
the executive officer of the NMSLO and may delegate to NMSLO staff the performance
of duties required of the commissioner under this rule.

C. "Comparable law" means a federal, state or local regulatory program that the
commissioner determines, in writing, is applicable to mining activity and which will, as a
practical matter, assure reclamation of trust surface estate to substantially the same
standard required under the New Mexico Mining Act. The issue of whether a given
regulatory program constitutes comparable law will arise only where the mining activity
in question is not regulated under the New Mexico Mining Act.

D. "Contiguous" means adjoining and having at least one common side or
boundary.

E. "Financial assurance" means a bond, surety, letter of credit, certificate of
deposit or other instrument obtained for the purpose of guarantying performance of an
obligation.

F. "Lease or mineral lease" means a lease issued under this 19.2.2 NMAC that
must be obtained prior to exploring for, extracting or producing minerals.

G. "Legal subdivision" means legal subdivision as used and recognized by the
federal bureau of land management and the NMSLO, ordinarily consisting of forty acres,
more or less, or one sixteenth part of a standard section, including lots as designated by
the U.S. survey plats.

H. "Lessee" means the persons who, according to the records of the NMSLO, are
contractually obligated to the commissioner under a mineral lease. "Lessee" includes
the lessee’s successors in interest and approved assignees of the lease.

I. "Mine development plan” means a written plan that provides for the efficient
and orderly development of mineral reserves and prevention of waste of surface and
subsurface resources within the commissioner’s jurisdiction.

J. "Minerals" means all natural substances within the commissioner’s jurisdiction
that can be extracted, taken or otherwise derived from the earth, except as expressly
excluded hereunder. Exclusions: For purposes of 19.2.2 NMAC, "mineral” does not
include potassium, sodium, sulfur, phosphorus, common salt, oil and gas, coal, shale,
clay, gravel, building stone, and building materials, including gypsum, timber or any
material leased or disposed of under another rule issued by the commissioner.

K. "Mining activity" means, except as excluded hereunder, any activity that
satisfies the following two-part test. First, the activity physically or chemically disturbs or
alters lands, minerals or other resources within the commissioner’s jurisdiction. Second,
the purpose of the activity is to explore for, extract and/or produce minerals, or the
activity is incidental to or related to such exploration, extraction and/or production.



Exclusions: "mining activity" does not include any activity authorized and carried out
pursuant to other rules issued by the commissioner.

L. "Mining and minerals division or MMD" means the mining and minerals
division of the New Mexico department of energy, minerals and natural resources, or
any successor agency that may become responsible for enforcing the New Mexico
Mining Act.

M. "New Mexico Mining Act or Mining Act" means the New Mexico Mining Act,
Section 69-36-1 et seq. NMSA 1978.

N. "NMSLO" means the state land office created by Section 19-1-1 NMSA 1978,
the executive officer of which is the commissioner.

O. "Paying quantities" means the quantity of minerals that must be produced from
the premises and sold in a given lease year to carry on a profitable mining operation on
the premises. For purposes of this rule, "paying quantities" does not include minerals
extracted from outside the premises, even though such lands may comprise part of the
same overall mining operation.

P. "Permitting agency" means MMD or, if the New Mexico Mining Act is not
applicable to the mine site at issue, the government agency or agencies responsible for
enforcing comparable law, if any.

Q. "Premises" means the lands encumbered by the mineral lease as originally
issued and described therein.

R. "Production” means any extraction of minerals by any means whatsoever,
except as expressly excluded hereunder. Exclusions: "production” does not include:
(1) the extraction of minerals for the purpose of exploring, testing or sampling, unless
these minerals are beneficially used or sold or otherwise disposed of for value; or (2)
the removal of overburden, waste rock, matrix or host rock, soil or the like, unless
minerals derived from these materials are beneficially used, sold or otherwise disposed
of for value.

S. "Reclamation plan" means a written document approved by the commissioner
that consists of: (1) the mining permit(s) issued by the permitting agency, and (2) any
additional requirements deemed necessary by the commissioner. As used herein,
"reclamation plan” includes the original reclamation plan and any additional plans
approved by the commissioner.

T. "Schedule of fees" means a list of fees that must be paid for performance of
certain administrative functions. The schedule of fees shall be published on the state
land office website and is subject to change at the discretion of the commissioner.
Unless otherwise noted in the schedule of fees or in this rule, the fee shall be non-
refundable.



U. "Special minerals" means rare earth minerals, precious and semi-precious
stones, uranium, thorium or any other minerals which have been or may hereafter be
determined to be essential to the production of fissionable materials.

V. "Trust" means the trust created by congress under the New Mexico Enabling
Act of June 20, 1910, and accepted by the state of New Mexico under Articles Xl and
X1V of the New Mexico Constitution.

W. "Trust surface estate” means "public lands of the state," as identified in Article
XIll, Section 1 of the New Mexico Constitution, in which the state holds legal title to the
surface estate. "Trust surface estate" includes "public lands of the state" that are subject
to a purchase contract until the commissioner issues the patent conveying the state’s
legal interest therein to the contract purchaser.

[19.2.2.7 NMAC - N, 03/14/2001; A, 06/30/2016]
19.2.2.8 PROHIBITIONS:

A. No person shall explore for, extract or produce minerals unless authorized by a
mineral lease issued under this rule.

B. Notwithstanding the issuance of a mineral lease or special use permit, no person
shall conduct any mining activity unless such activity is authorized under a permit or
other authorization issued pursuant to the New Mexico Mining Act or comparable law.
[19.2.2.8 NMAC - N, 03/14/2001]
19.2.2.9 THE NMSLO IS A LAND MANAGEMENT AGENCY:

The NMSLO constitutes a "land management agency" within the meaning of the
regulations promulgated under the New Mexico Mining Act by the mining and minerals
division.

[19.2.2.9 NMAC - N, 03/14/2001]

19.2.2.10 RECREATION PERMITS:

The premises shall not be open to recreational access under Title 19 Chapter 2 Part 19,
Relating to Recreational Access to State Trust Lands.

[19.2.2.10 NMAC - N, 03/14/2001]
19.2.2.11 GENERAL PROCESS FOR OBTAINING A MINERAL LEASE:

The general process for obtaining a mineral lease is as follows: First, the area where
the minerals are located is shown as open to general mining on the tract books of the



NMSLO (see 19.2.2.12 NMAC). Second, the commissioner, after determining that
development of minerals in the area appears to be in the best interest of the trust,
publishes notice of a mineral lease sale (see 19.2.2.14 NMAC). Third, the commissioner
conducts a public auction at which bidders compete for a mineral lease by seeking to
offer the highest bonus (see 19.2.2.15 NMAC, 19.2.2.16 NMAC and 19.2.2.17 NMAC).
The bonus is the amount the bidder offers to pay the trust in return for obtaining a
mineral lease and is in addition to other payments that may be required under the
mineral lease or this rule, such as royalties, rents and fees. Fourth, the highest bidder
(the one offering the highest bonus) submits a disclosure statement to the
commissioner (see 19.2.2.19 NMAC, 19.2.2.20 NMAC and 19.2.2.21 NMAC). Fifth,
unless the commissioner declares the sale void or withdraws the subject area from
general mining, the commissioner and the highest bidder will enter into a mineral lease
(see 19.2.2.22 NMAC and 19.2.2.23 NMAC).

[19.2.2.11 NMAC - N, 03/14/2001]
19.2.2.12 LANDS OPEN TO GENERAL MINING:

Mineral leasing under 19.2.2 NMAC will be considered only in areas shown as open for
general mining upon the tract books of the NMSLO. The commissioner may designate
areas for mineral leasing based upon the recommendations of the commissioner’s staff
or upon nomination submitted to the commissioner.

[19.2.2.12 NMAC - N, 3/14/2001; A, 6/11/2019]
19.2.2.13 COMMISSIONER MAY WITHHOLD LANDS:

Notwithstanding any other provision of 19.2.2 NMAC, and at any time prior to execution
of a mineral lease, the commissioner may, at the commissioner’s discretion, withhold
from mineral leasing any area subject to the commissioner’s jurisdiction.

[19.2.2.13 NMAC - N, 03/14/2001]
19.2.2.14 NOTICE OF SALE:

Prior to holding a competitive bid sale for mineral leasing under 19.2.2 NMAC, the
commissioner will provide notice to the public. The notice will set forth the place, date
and time of the sale. The notice will describe the area to be covered by the mineral
lease and the royalty amount and provide any other necessary details of the sale,
including whether there shall be a minimum bid and whether the sale shall be by sealed
or oral bid. At least ten days prior to the date of sale, NMSLO will post the notice in a
conspicuous place in the New Mexico state land office building in Santa Fe, New
Mexico, publish it in a paper of local circulation where the minerals are located and malil
it to all persons who have requested such notice in writing.

[19.2.2.14 NMAC - N, 03/14/2001]



19.2.2.15  APPLICATION AND BIDDING PROCESS:

When the commissioner decides to offer a mineral lease for sale, the commissioner will
auction the lease by requesting sealed or oral bids in accordance with the notice of sale.
Persons shall bid by offering to pay a bonus for the mineral lease. Unless the
commissioner declares the sale void or withholds the subject area from general mining,
the commissioner and the highest bidder will enter into a mineral lease after payment in
full of the bonus and first-year’s rent. (The "highest bidder" is the person who offers the
highest bonus.)

[19.2.2.15 NMAC - N, 03/14/2001]
19.2.2.16 SEALED BIDS:

If the commissioner decides to conduct the public auction by sealed bid, this section
shall govern the bidding process.

A. Bidders shall submit their bid to the commissioner in a sealed envelope pursuant
to the instructions provided in the notice of sale. The sealed envelope shall include a
completed mineral lease application, which shall be in a form prescribed by the
commissioner; and payment of the non-refundable application fee as set forth in the
schedule of fees. Bidders shall offer and set out the amount of their bid on the mineral
lease application.

B. Bids shall be received up to the hour set in the notice of sale, and all bids will be
opened at the appointed hour.

C. The bidder offering the highest bonus shall be deemed the highest bidder.

D. Subjectto 19.2.2.13 NMAC and 19.2.2.22 NMAC, the commissioner shall enter
into a mineral lease with the highest bidder pursuant to 19.2.2.23 NMAC.

[19.2.2.16 NMAC - N, 03/14/2001; A, 06/30/2016]
19.2.2.17 ORAL BIDS:

If the commissioner decides to conduct the public auction by oral bid, this section shall
govern the bidding process.

A. Bidders shall register with NMSLO and obtain an identification number pursuant
to the instructions in the notice of sale.

B. Bidders shall make their bids orally at the time and place specified in the notice
of sale.



C. The bidder offering the highest bonus shall be deemed the highest bidder.
Provided, however, that before close of business on the day of the auction, the highest
bidder must submit a completed mineral lease application to the commissioner and pay
the non-refundable application fee as set forth in the schedule of fees.

D. Subjectto 19.2.2.13 NMAC and 19.2.2.22 NMAC, the commissioner shall enter
into a mineral lease with the highest bidder pursuant to 19.2.2.23 NMAC.

[19.2.2.17 NMAC - N, 03/14/2001; A, 06/30/2016]
19.2.2.18 TIE BIDS:

In the event the sale is by sealed bids and two or more bidders submit the highest
bonus, then the commissioner may provide written notice of a tie to all bidders for the
tract. Such notice may request the bidders to offer an additional bonus in the manner
specified in the notification letter. Alternatively, the commissioner may declare the sale
void.

[19.2.2.18 NMAC - N, 03/14/2001]
19.2.2.19 DISCLOSURE STATEMENT REQUIRED:

A. Within fifteen days of being notified that it is the highest bidder, the highest bidder
shall either submit a new disclosure statement to NMSLO or supplement an active
disclosure statement previously submitted to NMSLO under 19.2.2.21 NMAC.

B. A person with personal knowledge of the information supplied shall sign and
acknowledge the disclosure statement under oath.

C. The highest bidder shall assure that its disclosure statement is correct, accurate
and complete. Before issuing a mineral lease, the commissioner may require the
highest bidder to provide additional information or clarification. The highest bidder may
be disqualified if the commissioner determines that the disclosure statement
substantially misrepresents the highest bidder’s qualifications or environmental
compliance history. If such misrepresentation is discovered after the lease is executed,
then the commissioner may cancel the lease and the lessee shall forfeit all rent, bonus
and all other sums paid on account of the lease. However, in determining the
correctness, accuracy and completeness of the disclosure statement, the commissioner
will not consider new or changed circumstances occurring after the mineral lease is
issued.

D. Pursuant to Section 19-1-2.1 NMSA 1978, the commissioner shall hold
confidential "any confidential contract, reserve data or other confidential information" in
the disclosure statement that is clearly marked as "confidential”. Only information that is
actually covered under Section 19-1-2.1 NMSA 1978 will be held as confidential.



[19.2.2.19 NMAC -N, 03/14/2001]
19.2.2.20 CONTENTS OF DISCLOSURE STATEMENT:
The highest bidder shall provide the following information in its disclosure statement:

A. identity of the highest bidder’'s predecessor and parent organizations and
affiliates, if any;

B. description of the highest bidder’s previous mining experience, including a list of
mines currently or previously operated by the highest bidder;

C. list of any and all financial assurances designed to assure performance of an
obligation that the highest bidder has forfeited in the past ten years; (If the highest
bidder is a corporation, partnership, limited liability company or the like, include in the
list all forfeitures of entities identified in Subsection A);

D. list of any and all penalties and fines in excess of five hundred dollars that the
highest bidder has paid in the past ten years for violating or allegedly violating any
permit or law whose primary purpose is to protect or assure reclamation of the
environment;

E. list of all persons who could exercise management control over how the highest
bidder conducts mining activity;

F. type of minerals (if known) and basis for believing a successful mine can be
established in the area of interest;

G. proposed methods of exploration and extraction (if known);

H. descriptions of any mitigating circumstances that may help explain negative
information (such as payment of penalties, etc); and

|. other information requested by the commissioner that is pertinent to assessing
the highest bidder’s qualifications, environmental track record and intentions regarding
the area to be covered by the mineral lease.

[19.2.2.20 NMAC - N, 03/14/2001]
19.2.2.21 PRE-QUALIFICATION:

Any person may apply to become pre-qualified to be eligible to obtain a mineral lease
by submitting a disclosure statement to the commissioner. Unless submitted for the
purpose of obtaining the commissioner’s approval for assignment of a particular lease,
the disclosure statement need not reference any particular sale, tract or proposed
mining project. The commissioner shall evaluate the disclosure statement as soon as



practicable and notify the person, in writing, whether or not the person would be
considered a qualified potential lessee. Pre-qualification under this section shall lapse
automatically two years after it is submitted, at which time another disclosure statement
may be submitted. Notwithstanding a person’s pre-qualification under this section, the
commissioner reserves the right to require submission of additional information.

[19.2.2.21 NMAC - N, 03/14/2001]
19.2.2.22 COMMISSIONER’S RIGHT TO DECLARE SALE VOID:

Prior to execution of a lease, the commissioner may determine that the mineral sale is
not in the best interest of the trust and declare the sale void. The commissioner may
declare a sale void if the commissioner determines that the bids are too low, not in
accordance with law or otherwise not in the best interest of the trust. The commissioner
may declare a sale void based on the disclosure statement or other information
available to the commissioner. Prior to declaring a sale void under this section, the
commissioner may provide the highest bidder with an opportunity to submit additional or
new information, explanation or argument as to why the sale should not be declared
void.

[19.2.2.22 NMAC - N, 03/14/2001]
19.2.2.23 MINERAL LEASE:

A. Unless the commissioner declares the sale void or withholds the lands from
mining, the commissioner and the highest bidder shall enter into a mineral lease. The
commissioner shall prepare a proposed mineral lease in accordance with this rule, in
triplicate, and mail all three originals to the highest bidder. If the highest bidder agrees
to all terms and conditions of the proposed mineral lease, the highest bidder shall sign
the originals and return all three to the commissioner, together with a certified check or
money order covering the offered bonus and first-year’s rent. The commissioner shall
thereafter sign the mineral lease and return one fully executed original to the highest
bidder.

B. Mineral leases are to be made upon forms prescribed and furnished by the
commissioner and shall, in addition to the terms set out in this rule, contain such terms
as the commissioner deems necessary.

C. Leases issued under 19.2.2 NMAC shall cover a specified area conforming to a
legal subdivision or subdivisions. The area covered shall not exceed sixteen
subdivisions, being six hundred and forty acres more or less, all of which shall be
contiguous. Provided, however, that leases issued in exchange for existing permits as
provided by Section 19-8-17 NMSA 1978 need not be contiguous if all legal
subdivisions are located within the same township and range.



D. The commissioner will not issue a mineral lease in the name of more than two
persons. The commissioner will recognize only those persons named on the lease, or
an approved assignment of a lease, as the lessee of record. In the case of a trust, the
trust must be express and in writing, and a copy of the declaration of trust must be filed
with the commissioner. If more than two trustees are named, the lease shall be granted
in the names of no more than two trustees acting as attorneys-in-fact for all trustees.

[19.2.2.23 NMAC - N, 03/14/2001]
19.2.2.24 RECLAMATION PLAN REQUIRED:

Notwithstanding the issuance of a mineral lease, no mining activity shall be conducted
on trust surface estate except in accordance with a written reclamation plan approved
by the commissioner. Reclamation plans consist of the mining permit or other
authorizations issued by the permitting agency and any supplemental requirements
deemed necessary by the commissioner to assure adequate protection and reclamation
of trust surface estate. Upon approval by the commissioner, the reclamation plan shall
automatically be incorporated into the mineral lease without the necessity of further
agreement between the lessee and the commissioner. A violation of the reclamation
plan shall constitute a violation of the mineral lease.

[19.2.2.24 NMAC - N, 03/14/2001]
19.2.2.25 OBTAINING PERMIT FROM THE PERMITTING AGENCY:

A. The lessee shall apply for a permit from the permitting agency in accordance with
the New Mexico Mining Act or comparable law, whichever applies. The lessee shall
submit copies of its permit application and all supporting documents to the
commissioner at the same time that it submits these materials to the permitting agency.
The lessee shall also promptly submit copies to the commissioner of all
correspondence, reports and other documents regarding the lessee’s permit application.

B. The lessee’s permit application and supporting documents shall fully disclose the
intended mining activity to the permitting agency and the commissioner. The
commissioner will review the lessee’s application and supporting documents and
participate in the permitting process.

C. If the permitting agency requires the land management agency or landowner to
approve a proposed permit prior to issuance, the commissioner may withhold such
approval if the commissioner determines that a proposed mining activity is not in the
best interest of the trust. At the written request of the commissioner, the lessee shall
withdraw any such proposed mining activities from its permit application.

[19.2.2.25 NMAC - N, 03/14/2001]

19.2.2.26 SUPPLEMENTAL REQUIREMENTS:



A. After the lessee obtains the permit or other final authorization from the permitting
agency in accordance with 19.2.2.25 NMAC, the lessee shall submit a complete and
accurate copy of the permit or other authorization to the commissioner. The
commissioner will review the permit or other authorization to determine whether to
include any supplemental requirements in the reclamation plan.

B. If the commissioner determines that supplemental requirements are needed, the
commissioner will notify the lessee of the specific areas of concern, and the lessee shall
thereafter propose supplemental requirements to address these concerns. The
commissioner will review the lessee’s proposal and notify the lessee of any deficiencies,
which the lessee shall address in a subsequent submittal. The process of submittal and
review shall be repeated until the commissioner approves the lessee’s proposed
supplemental requirements.

[19.2.2.26 NMAC - N, 03/14/2001]
19.2.2.27 ISSUANCE OF RECLAMATION PLAN:

After the permitting agency issues the mining permit or other authorization and
commissioner reviews the permit and approves any supplemental requirements, the
commissioner will prepare a reclamation plan. The reclamation plan will consist of the
permit or other authorization issued by the permitting agency, incorporated by
reference, and any supplemental requirements imposed by the commissioner. The
lessee shall sign and acknowledge the plan, in triplicate, and return all three originals to
the commissioner. The commissioner shall thereafter approve the reclamation plan by
signing the plan, in triplicate, and returning one fully executed original to the lessee.

[19.2.2.27 NMAC - N, 03/14/2001]
19.2.2.28 STRICT COMPLIANCE WITH RECLAMATION PLAN:

The lessee shall conduct mining activity in strict compliance with an approved
reclamation plan. The reclamation plan in effect at any given time authorizes only such
mining activity as is authorized under the permit or other authorization issued by the
permitting agency and expressly incorporated by reference into the plan.

[19.2.2.28 NMAC - N, 03/14/2001]
19.2.2.29 ADDITIONAL RECLAMATION PLANS:

The lessee shall obtain an additional reclamation plan before conducting any mining
activity that is not authorized under its existing reclamation plan. The lessee shall obtain
the additional reclamation plan to cover the new mining activity by following the
procedure set out in 19.2.2.25 NMAC through 19.2.2.27 NMAC. The original and all
additional reclamation plans approved by the commissioner shall remain in full force
and effect unless otherwise provided in the latest plan approved by the commissioner.



In the event of a direct conflict between the most current reclamation plan and any
earlier plan, the most current plan shall govern.

[19.2.2.29 NMAC - N, 03/14/2001]
19.2.2.30 SURVIVAL OF RECLAMATION PLAN REQUIREMENTS:

The lessee’s obligation to reclaim the trust surface estate in accordance with the
reclamation plan in effect at the time the mineral lease is suspended, relinquished or
otherwise terminated for any reason shall survive such suspension, relinquishment or
termination and continue so long thereafter as lessee’s liability under the Mining Act or
comparable law continues. In the event of such suspension, relinquishment or
termination of the mineral lease, the commissioner will provide the lessee with written
authorization to enter the premises to carry out the reclamation plan.

[19.2.2.30 NMAC - N, 03/14/2001]
19.2.2.31 MINE DEVELOPMENT PLAN REQUIRED:

No minerals shall be produced except in substantial compliance with a written mine
development plan approved by the commissioner. The mine development plan shall
provide for efficient and orderly development of mineral reserves and prevention of
waste. The mine development plan shall be consistent with the lessee’s obligation to
reclaim the premises. The requirements of the mine development plan shall, upon
approval by the commissioner, be incorporated automatically into the mineral lease
without the necessity of further agreement between the lessee and the commissioner.
Failure to substantially comply with the mine development plan shall constitute a
violation of the mineral lease.

[19.2.2.31 NMAC - N, 03/14/2001]
19.2.2.32 OBTAINING A MINE DEVELOPMENT PLAN:

The lessee shall submit a proposed mine development plan to the commissioner, who
shall review the plan and thereafter notify the lessee, in writing, of any deficiencies. The
lessee shall then submit a modified proposal addressing the deficiencies and any other
issues raised by the commissioner. This process of submittal and review shall be
repeated until the commissioner and lessee reach agreement on the plan. Once
agreement is reached, the lessee shall sign and acknowledge the mine development
plan, in triplicate, and return all originals to the commissioner. The commissioner shall
thereafter approve the plan by signing all three originals and returning one original to
the lessee.

[19.2.2.32 NMAC - N, 03/14/2001]

19.2.2.33 MODIFICATION OF MINE DEVELOPMENT PLAN:



If the lessee determines that it is no longer feasible or economically prudent to follow
the approved mine development plan, the lessee shall submit a proposed modification
of the plan to the commissioner, together with the reasons that modification is required.
The lessee shall seek the commissioner’s approval for the modification by following the
procedure set out in 19.2.2.32 NMAC. The lessee shall continue to comply with the
existing mine development plan until the commissioner approves the modification. The
commissioner may refuse to approve any modification that the commissioner
determines is not in the best interest of the trust.

[19.2.2.33 NMAC - N, 03/14/2001]
19.2.2.34 RESTRICTION ON PERMANENT PITS, PILES AND IMPOUNDMENTS:

No permanent pit, pile, impoundment or any other permanent manmade feature or
improvement shall be placed on trust surface estate unless specifically approved by the
commissioner. The commissioner may refuse to approve any such permanent feature
or improvement that would prevent productive post-mining use of the affected land, as
determined by the commissioner, unless the lessee fully compensates the trust for the
loss of such land through purchase or other arrangement approved by the
commissioner.

[19.2.2.34 NMAC - N, 03/14/2001]
19.2.2.35 NO PROCESSING OR STOCKPILING OF OFF-LEASE MATERIALS:

A mineral lease issued under this rule grants the lessee the right to enter the premises
for mining purposes, together with the right to use and occupy so much of the premises
as may be necessary or convenient to carry out such mining purposes. A mineral lease
does not authorize the lessee to process or stockpile minerals, waste rock, ore,
overburden or other materials obtained from off-lease sources. Therefore, unless
authorized under a separate commercial lease issued by the commissioner, no
minerals, waste rock, ore, overburden or other materials obtained from off-lease
sources shall be processed or stockpiled on the trust surface estate covered by a
mineral lease.

[19.2.2.35 NMAC - N, 03/14/2001]
19.2.2.36 FINANCIAL ASSURANCE FOR ROYALTIES:

Unless waived by the commissioner in writing, and before the commencement of mining
activity, the lessee shall provide financial assurance to guarantee payment of royalties
and to comply with the terms and conditions of the mineral lease other than reclamation,
which is covered under 19.2.2.39 NMAC. The commissioner will determine the amount
of financial assurance required.

[19.2.2.36 NMAC - N, 03/14/2001]



19.2.2.37 FINANCIAL ASSURANCE FOR SURFACE IMPROVEMENTS:

Before commencement of mining activity, the lessee shall execute and provide financial
assurance to secure payment for potential injuries to tangible improvements upon the
trust surface estate covered by a mineral lease that may result from the lessee’s mining
activity. The commissioner shall fix financial assurance under this section in an amount
not less than five thousand dollars. The financial assurance shall be in favor of the state
of New Mexico, but held for the benefit of the state’s contract purchasers, patentees and
surface lessees with pre-existing rights to the trust surface estate. Provided that, in lieu
of said financial assurance, the commissioner may accept a waiver of financial
assurance, duly executed or acknowledged by the owners of the improvements.

[19.2.2.37 NMAC - N, 03/14/2001]

19.2.2.38 CONSOLIDATION OF FINANCIAL ASSURANCE FOR MULTIPLE
LEASES:

Lessees having multiple leases with the commissioner may, with the approval of the
commissioner, provide one instrument to fulfill their total financial assurance obligations
under all such leases regarding the protection of tangible surface improvements. The
commissioner shall fix the amount of the lessee’s consolidated financial assurance
obligation, which amount shall not be less than twenty-five thousand dollars. The
lessee’s obligation to provide financial assurance for payment of royalties and
reclamation of trust surface estate is not eligible for coverage under this section.

[19.2.2.38 NMAC - N, 03/14/2001]
19.2.2.39 FINANCIAL ASSURANCE FOR RECLAMATION:

The financial assurance required under 19.2.2.36 NMAC, 19.2.2.37 NMAC and
19.2.2.38 NMAC is in addition to that which the permitting agency may require pursuant
the New Mexico Mining Act or comparable law, whichever applies. If the commissioner
determines that the amount or coverage of financial assurance required by the
permitting agency is insufficient to adequately protect and reclaim trust surface estate,
the commissioner may require the lessee to provide additional financial assurance as a
supplemental requirement under 19.2.2.26 NMAC.

[19.2.2.39 NMAC - N, 03/14/2001]

19.2.2.40 FORM OF FINANCIAL ASSURANCE:

Forms for all financial assurance instruments required by the commissioner shall either
be prescribed by the commissioner or be in a form approved by the commissioner. In

addition, the permitting agency must approve the form of financial assurance required
for reclamation in accordance with that agency’s governing law and regulations.



[19.2.2.40 NMAC - N, 03/14/2001]
19.2.2.41  INSPECTIONS:

A. The commissioner has the right to inspect all records and books of account
pertaining to the operations under a mineral lease, including records and books relating
to mining, production, extraction, processing, transportation, reduction, returns and
reclamation. At the request of the commissioner, the lessee shall furnish such reports,
books, records, samples, logs, assays or cores, as the commissioner deems reasonably
necessary to the proper administration of the lease.

B. The commissioner has the right to enter the premises and the facilities located
thereon to inspect operations thereon, to conduct a field audit and to inspect the records
and books referred to in Subsection A of this section. To facilitate field audits and
inspections under this subsection, the lessee shall keep originals or true and accurate
copies of all of the foregoing records, books, documents and sample materials on the
premises unless otherwise approved by the commissioner in writing.

C. The lessee shall allow the permitting agency, the New Mexico environment
department, and any government agency to enter the premises and the facilities located
thereon to conduct activities or inspection consistent with such agencies’ regulatory
jurisdiction over lessee’s operations or mining activity.

D. No prior notice is required under this section. Failure to timely comply with this
section by the lessee, and failure to correct violations noted as a result of site
inspections provided hereunder, shall constitute a breach subjecting the lease to
cancellation.

[19.2.2.41 NMAC - N, 03/14/2001]
19.2.2.42 STATUTORY COVENANTS:

All mineral leases made under 19.2.2 NMAC shall include and be subject to the
statutory covenants to operate and develop the premises and minerals under lease in a
workmanlike manner, as set forth at Section 19-8-13 NMSA 1978 and to market and
develop, as set forth at Section 19-8-23 NMSA 1978. These covenants are in addition to
those that may be implied under the common law.

[19.2.2.42 NMAC - N, 03/14/2001]

19.2.2.43 COMPLIANCE WITH LAWS:

The lessee shall be responsible for compliance with all laws, regulations, rules,
ordinances, permits, licenses and other requirements applicable to the leasehold estate

and the operations thereon. Upon receiving notice from a government agency of an
actual, potential or alleged violation of law, the lessee shall promptly notify the



commissioner of the alleged violation and provide copies of all related documents to the
commissioner.

[19.2.2.43 NMAC - N, 03/14/2001]
19.2.2.44 PRIMARY TERM OF MINERAL LEASE:

A. All mineral leases shall be for a primary term of three years and so long
thereafter as minerals are produced or mined in paying quantities.

B. Annual rent during the primary term shall be one dollar per acre, which amount
shall be paid in advance each year.

[19.2.2.44 NMAC - N, 03/14/2001]
19.2.2.45 SECONDARY TERM OF MINERAL LEASE:

A. If minerals are not produced or mined in paying quantities during the primary
term, then the lessee may continue the lease in full force and effect through a
secondary term. The secondary term shall be two years and so long thereafter as
minerals are produced or mined in paying quantities.

B. Annual rent during the secondary term shall be ten dollars per acre, which
amount shall be paid each year in advance.

[19.2.2.45 NMAC - N, 03/14/2001]
19.2.2.46  TERTIARY TERM OF MINERAL LEASE:

A. If minerals are not produced or mined in paying quantities during the primary or
secondary term, then the lease may be continued into the tertiary term. The tertiary term
shall be five years and so long thereafter as minerals are produced or mined in paying
guantities.

B. Annual rent during the tertiary term shall be three dollars per acre, which amount
shall be paid each year in advance.

[19.2.2.46 NMAC - N, 03/14/2001]
19.2.2.47 QUATERNARY TERM OF MINERAL LEASE:

A. If minerals are not produced or mined in paying quantities during the primary,
secondary or tertiary term, then the lease may be continued into the quaternary term.

The quaternary term shall be five years and so long thereafter as minerals are produced
or mined in paying quantities.



B. Annual rent during the quaternary term shall be ten dollars per acre, which
amount shall be paid each year in advance.

[19.2.2.47 NMAC - N, 03/14/2001]
19.2.2.48  ADVANCE ROYALTY DURING QUATERNARY TERM:

A. In the eleventh year of the lease, the lessee shall pay, in addition to rent, ten
dollars per acre as an advance royalty.

B. In the twelfth year of the lease, the lessee shall pay, in addition to rent, twenty
dollars per acre as an advance royalty.

C. In the thirteenth year of the lease, the lessee shall pay, in addition to rent, thirty
dollars per acre as an advance royalty.

D. In the fourteenth year of the lease, the lessee shall pay, in addition to rent, forty
dollars per acre as an advance royalty.

E. In the fifteenth year of the lease, the lessee shall pay, in addition to rent, fifty
dollars per acre as an advance royalty.

[19.2.2.48 NMAC - N, 03/14/2001]
19.2.2.49  CREDIT FOR ADVANCE ROYALTIES:

Upon the commencement of production of minerals in paying quantities, the principal
sum paid as an advance royalty for the year in which such production commences, and
the principal sums so paid for the two previous years, shall be credited against the
royalty otherwise payable to the commissioner.

[19.2.2.49 NMAC - N, 03/14/2001]

19.2.2.50 CESSATION OF PRODUCTION BEFORE EXPIRATION OF SET
TERMS:

If production in paying quantities commences during the primary or any subsequent
term and thereafter ceases before the quaternary term would have expired had there
been no such production, then the lease shall be deemed a "non-producing"” lease on
the date that production in paying quantities ceases. Notwithstanding such cessation of
production in paying quantities, a non-producing lease shall not expire if the lessee
continues to pay rent and, if the lease is in its quaternary term, advanced royalties. The
lessee may maintain the mineral lease in effect under this section until the end of the
quaternary term and so long thereafter as minerals are produced in paying quantities.

[19.2.2.50 NMAC - N, 03/14/2001]



19.2.2.51 CESSATION OF PRODUCTION AFTER EXPIRATION OF SET TERMS:

If for any reason beyond the lessee’s control, production in paying quantities ceases
after the quaternary term would have expired, then the lessee may, with the written
approval of the commissioner, continue the lease from year to year for an additional
period not to exceed three years. The lessee shall continue to pay in advance the
annual rental at the rate provided in the quaternary term and an advance royalty of sixty
dollars per acre per each year of the extended term.

[19.2.2.51 NMAC - N, 03/14/2001]
19.2.2.52 SUSPENSION OF MINERAL LEASE:

After notice and hearing, the commissioner shall suspend a mineral lease for a period
not exceeding five years if the commissioner finds:

A. the lessee is not in default;

B. suspension of the lease will not affect compliance with safety, reclamation or
environmental requirements;

C. the lessee submitted a written request for suspension to the commissioner prior
to expiration of the lease;

D. the lessee submitted adequate evidence, as determined by the commissioner, to
prove that the discovery on the premises of an ore body containing valuable mineral
deposits in merchantable quality and quantity; and

E. temporary conditions beyond the lessee’s control have precluded mining on the
premises except at an economic loss or at an unreasonable threat to safety.

[19.2.2.52 NMAC - N, 03/14/2001]

19.2.2.53 LESSEE’S OBLIGATIONS DURING SUSPENSION OF MINERAL
LEASE:

All lease obligations, including the obligation to pay rent and royalties, shall be
suspended during the period the mineral lease is suspended. Provided, however, that
the lessee shall pay the annual rental required in Section 19-8-19.1 NMSA 1978 for
each year of suspension. Suspension of a mineral lease shall not operate to relieve the
lessee from its obligations under the New Mexico Mining Act.

[19.2.2.53 NMAC - N, 03/14/2001; A, 06/30/2016]

19.2.2.54 NOTICE OF COMMENCEMENT OF PRODUCTION:



Within five days after commencing production, the lessee shall notify the commissioner
of such production in writing, giving the date that production commenced, and stating
specifically the legal subdivision, section, township and range where production
occurred. The lessee shall provide the same notice where production re-commences
after a period of cessation lasting three consecutive months or longer.

[19.2.2.54 NMAC - N, 03/14/2001]
19.2.255 AMOUNT OF ROYALTY:

In addition to annual rentals, the lessee shall pay royalty on production as determined
by the commissioner and as specified in the notice of sale and the lease. For all
minerals except special minerals, the royalty shall be no less than two percent of the
gross returns less the actual and reasonable transportation and smelting or reduction
costs up to fifty percent of the gross returns. Gross returns shall be based on the arm’s-
length sales price of the produced minerals and shall include, if applicable, all
premiums, bonuses and other consideration of any kind received by the lessee for the
minerals produced from the premises. The lessee shall calculate royalty for special
minerals in exactly the same manner as for other minerals, except that the royalty
percentage shall be no less than five percent of the gross returns.

[19.2.2.55 NMAC - N, 03/14/2001]
19.2.256 PAYMENT OF ROYALTY AND ACCOUNTING:

The lessee shall pay the correct amount of royalty to NMSLO on the twentieth day of
the month following the month of use, sale or other disposal of minerals. On the same
day, the lessee shall submit to NMSLO a production and royalty statement, accounting
for the production and royalty for the previous calendar month. Such statements shall
be prepared upon forms prescribed and furnished by the commissioner and in
accordance with instructions accompanying the forms.

[19.2.2.56 NMAC - N, 03/14/2001]
19.2.2.57 LEASE ASSIGNMENTS MUST BE APPROVED BY COMMISSIONER:

The lessee may assign a mineral lease, in whole or in part, only if the commissioner
approves the assignment. No purported assignment will bind the state of New Mexico,
or change the lessee of record, unless approved in writing by the commissioner.
Provided, however, that a mere change in the name of the mineral lessee will not
constitute an assignment requiring approval by the commissioner. The lessee shall
promptly notify the commissioner, in writing, of any change in name or mailing address.

[19.2.2.57 NMAC - N, 03/14/2001]

19.2.2.58 APPROVAL OF LEASE ASSIGNMENTS:



The commissioner will approve an assignment of mineral lease, in whole or in part, if
the commissioner finds:

A. the assignment does not create an undivided interest in the lease or any part
thereof;

B. the assigned portion of the premises is not less than a legal subdivision;
C. the assignment is executed in the proper form and by the proper person;
D. the lease is in good standing as to the assigned portion of the premises;

E. no litigation is pending that could affect the lease or the interest of any person
therein;

F. the assignee has been pre-qualified pursuant to 19.2.2.21 NMAC; and
G. the assignment will not adversely affect the interests of the trust.
[19.2.2.58 NMAC - N, 03/14/2001]
19.2.2.59 FORM OF ASSIGNMENTS:

Assignments of mineral leases shall be upon forms prescribed and furnished by the
commissioner. The commissioner’s approval of an assignment shall be noted on all
copies of the assignment. Assignments shall be executed and acknowledged in the
same manner prescribed for conveyance of real estate and shall be filed in triplicate
with the commissioner. One original shall be recorded permanently, the second filed
and the third returned to the assignee.

[19.2.2.59 NMAC - N, 03/14/2001]
19.2.2.60  ASSIGNMENT FEE:

The non-refundable fee for filing an assignment of a mineral lease shall be set forth in
the schedule of fees.

[19.2.2.60 NMAC - N, 03/14/2001]
19.2.2.61 EFFECT OF ASSIGNMENT:

Upon approval by the commissioner of a valid mineral lease assignment, the assignor
shall stand relieved from all lease obligations to the commissioner with respect to the
state trust resources embraced in the assignment. The state shall likewise be relieved
from all obligations to the assignor as to such resources. Upon assignment, the
assignee shall succeed to all of the rights and privileges of the assignor with respect to



the assigned lease and shall, upon assignment, be liable for all obligations of the
assignor as to the commissioner. Nothing in this section shall relieve any person from
liability under the New Mexico Mining Act, comparable law, or any permit or
authorization issued thereunder.

[19.2.2.61 NMAC - N, 03/14/2001]

19.2.2.62 PRODUCTION IN PAYING QUANTITIES HOLDS LEASE AND ALL
ASSIGNMENTS:

Production of minerals in paying quantities from anywhere on the premises, as defined
by the original lease, will continue the term of the lease and all assignments thereof.

[19.2.2.62 NMAC - N, 03/14/2001]

19.2.2.63 SUBLEASING PROHIBITED:
The lessee shall not sublease the mineral lease.
[19.2.2.63 NMAC - N, 03/14/2001]

19.2.2.64 SIDE AGREEMENTS

Notwithstanding any other provision herein, side agreements that do not constitute
assignments but which define or set out the various interests of other parties in a
mineral lease may be filed with the commissioner as miscellaneous instruments upon
payment of the filing fee set out in the schedule of fees. Such filing shall constitute
constructive notice to the world of the existence and the contents thereof. Side
agreements are not binding upon the commissioner and do not change the lessee’s
obligations under any mineral lease. The lessee of record shall remain responsible for
compliance with the terms and conditions of the mineral lease.

[19.2.2.64 NMAC - N, 03/14/2001]
19.2.2.65 TRANSFER OF RESIDENT DECEDENT’S LEASE:

To transfer an interest in a lease owned by a deceased resident of New Mexico to the
decedent’s heirs or devisees, proper probate proceedings must be held in accordance
with the New Mexico Probate Code. Certified copies of such proceedings showing
proper legal authority to transfer shall be filed with the commissioner. Provided,
however, that where lawful transfer occurs outside of probate, the purported transferee
shall file with the commissioner the death certificate of the lessee and all instruments
effecting transfer of the lease.

[19.2.2.65 NMAC - N, 03/14/2001]



19.2.2.66 = TRANSFER OF NON-RESIDENT DECEDENT’S LEASE:

To transfer an interest in a lease owned by a nonresident decedent (a person who was
not a resident of New Mexico at the time of the person’s death) to the decedent’s heirs
or devisees, the decedent’s estate must be probated in the state of such decedent’s
residence and ancillary proceedings conducted in the proper New Mexico court.
Certified copies of the proceedings showing proper legal authority to transfer shall be
filed with the commissioner. Provided, however, that where lawful transfer occurs
outside of probate, the purported transferee shall file with the commissioner the death
certificate of the lessee and all instruments effecting transfer of the lease.

[19.2.2.66 NMAC - N, 3/14/2001; A, 6/11/2019]

19.2.2.67 CANCELLATION OF MINERAL LEASE AND OPPORTUNITY TO
CURE:

The commissioner may cancel any mineral lease for non-payment of rentals, non-
payment (or underpayment) of royalties and for violation of any of the terms, covenants
or conditions of the mineral lease. However, before any such cancellation shall be
made, the commissioner shall mail a thirty-day notice of cancellation to the lessee, by
registered or certified mail, at the address of the lessee shown by the records of the
NMSLO. The thirty-day notice shall specify the default for which the lease is subject to
cancellation. If the default is not cured within thirty days after the commissioner mails
the notice, then the commissioner may enter cancellation. No proof of receipt of such
notice is necessary for cancellation. The lessee shall be liable for all reasonable
attorneys fees and costs incurred by the commissioner in enforcing the terms of the
lease, including fees and costs incurred in regaining possession of and reclaiming the
premises.

[19.2.2.67 NMAC - N, 03/14/2001]
19.2.2.68 RELINQUISHMENT OF MINERAL LEASE:

With the consent of the commissioner, a mineral lease in good standing may be
relinquished, in whole or in part, upon approval of the commissioner and payment of the
non-refundable filing fee in accordance with the schedule of fees. However, the
commissioner will not approve relinquishment of an undivided interest in a lease or less
than a legal subdivision. Relinquishment does not relieve the lessee from its obligation
to reclaim the trust surface estate.

[19.2.2.68 NMAC - N, 03/14/2001]

19.2.2.69 RESERVATIONS:



All rights not expressly granted under the mineral lease are reserved to the
commissioner. Notwithstanding the issuance of a mineral lease, the commissioner
specifically reserves the right to:

A. lease the premises for grazing, agricultural or commercial purposes;

B. lease the premises for oil and gas exploration and extraction;

C. lease the premises for the development of geothermal resources;

D. sell the premises subject to the mineral lease, reserving all minerals of
whatsoever kind to the state of New Mexico; and

E. issue rights of way and easements over, upon or across trust surface estate for
any purpose, including but not limited to, public highways, railroads, tramways,
telegraph, telephone and power lines, pipelines, irrigation works, mining, logging and for
exploration and development of geothermal resources.

[19.2.2.69 NMAC - N, 03/14/2001]

19.2.2.70  WAIVER OF RESERVATIONS:

The commissioner may, at the commissioner’s discretion, agree not to exercise one or
more of the rights reserved under 19.2.2.69 NMAC upon payment of additional
consideration determined by the commissioner.

[19.2.2.70 NMAC - N, 03/14/2001]

19.2.2.71  COMMISSIONER’S STATUTORY RIGHT TO PURCHASE
PRODUCTION:

The commissioner has the right to purchase at any time and from time to time, at the
market price prevailing in the area on the date of purchase, all or part of the minerals
that may be produced from the premises. (The commissioner may waive this
reservation by following the procedure set out in Section 19-14-2 NMSA 1978.)
[19.2.2.71 NMAC - N, 03/14/2001]

19.2.2.72 ROAD DEVELOPMENT:

Lessees shall comply with the requirements for development and closure of roads set
forth in 19.2.20 NMAC.

[19.2.2.72 NMAC - N, 03/14/2001]

19.2.2.73 TRESPASS AND PREVENTION OF WASTE:



Lessees shall protect the premises and mineral estate from waste or trespass in
accordance with Sections 19-6-1 et seq. NMSA 1978.

[19.2.2.73 NMAC - N, 03/14/2001]

19.2.2.74  WATER RIGHTS:

The lessee shall obtain and exercise water rights on the premises only as approved in
writing by the commissioner, in a manner consistent with the mineral lease, the rules
issued by the commissioner and New Mexico water law.

[19.2.2.74 NMAC - N, 03/14/2001]

19.2.2.75 VENUE AND APPLICABLE LAW:

All legal actions regarding mineral leases issued under 19.2.2 NMAC shall be brought in
the First Judicial District, Santa Fe, New Mexico. New Mexico law shall govern.

[19.2.2.75 NMAC - N, 03/14/2001]
19.2.2.76  JOINT AND SEVERAL LIABILITY:

Where two persons are both lessees under the same mineral lease, they shall be jointly
and severally liable for all obligations imposed by such lease.

[19.2.2.76 NMAC - N, 03/14/2001]
19.2.2.77  NO WAIVER;:

The delay of the commissioner in asserting any right of the state under the mineral
lease shall under no circumstances constitute a waiver of such right.

[19.2.2.77 NMAC - N, 03/14/2001]

19.2.2.78 INTEREST ON LATE PAYMENTS:

Lessee shall pay interest at the rate of one percent per month on any late payment of
rents, royalties or other payments required under the mineral lease. If the lessee fails to
pay the entire amount owed, then interest shall accrue on the unpaid portion. Interest
shall begin to accrue on the day the payment becomes due and continue to accrue daily
until payment is made.

[19.2.2.78 NMAC - N, 03/14/2001]

19.2.2.79 REMOVAL OF IMPROVEMENTS:



Upon termination of the mineral lease by reason of forfeiture, surrender, expiration of
term or for any other reason, lessee may, pursuant to Section 19-8-29, remove all
improvements and equipment as can be removed without material injury to the
premises; provided, however, that all rents and royalties have been paid and that such
removal is accomplished within two years from the termination date or before such
earlier date as the commissioner may set upon thirty (30) days' written notice to the
lessee. All improvements and equipment remaining upon the premises after the removal
date as set in accordance with this section shall be forfeited to the state of New Mexico
without compensation, unless such forfeiture is disclaimed by the commissioner.
Notwithstanding the foregoing, the commissioner may require the lessee to remove any
and all improvements from the premises and to reclaim any surface disturbance caused
by such removal in accordance with its reclamation plan.

[19.2.2.79 NMAC - N, 03/14/2001]
19.2.2.80 ADDITIONAL TERMS AND CONDITIONS:

The commissioner may include in any mineral lease additional terms and conditions not
set out in this rule, as the commissioner deems appropriate.

[19.2.2.80 NMAC - N, 03/14/2001]

PART 3: LEASING OF POTASSIUM, SULPHUR, SODIUM, PHOSPHORUS,
AND SIMILAR MINERALS, AND THEIR SALTS AND COMPOUNDS
EXCEPT SODIUM CHLORIDE

19.2.3.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[12/31/1999; 19.2.3.1 NMAC - Rn, 19 NMAC 3. SLO 3.1, 9/30/2002]
19.2.3.2 SCOPE:

This rule pertains to all potassium, sulphur, sodium, phosphorus, and similar minerals,
and their salts and compounds except sodium chloride on those lands held in trust by
the commissioner of public lands under the terms of the Enabling Act and subsequent
legislation (trust lands). This rule governs lessees of trust lands entered into subsequent
to the date of this rule.

[12/31/1999; 19.2.3.2 NMAC - Rn, 19 NMAC 3. SLO 3.2, 09/30/2002]

19.2.3.3 STATUTORY AUTHORITY:



The commissioner's authority to manage the trust lands is found in N.M. Const., art. XIII,
and in Section 19-1-1 NMSA 1978. The authority to promulgate this rule is found in
Section 19-1-2 NMSA 1978.

[12/31/1999; 19.2.3.3 NMAC - Rn, 19 NMAC 3. SLO 3.3, 9/30/2002]
19.2.3.4 DURATION:

Permanent.

[12/31/1999; 19.2.3.4 NMAC - Rn, 19 NMAC 3. SLO 3.4, 9/30/2002]
19.2.3.5 EFFECTIVE DATE:

March 1, 1984, unless a later date is cited at the end of a section.

[12/31/1999; 19.2.3.5 NMAC - Rn, 19 NMAC 3. SLO 3.5, 9/30/2002; A, 6/30/2016]
19.2.3.6 OBJECTIVE:

The objective of 19.2.3 NMAC is to provide for the orderly and lawful administration, and
the appropriate development of those minerals covered by this rule on trust lands.

[12/31/1999; 19.2.3.6 NMAC - Rn, 19 NMAC 3. SLO 3.6, 09/30/2002]
19.2.3.7 DEFINITIONS:

"Schedule of fees" means a list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land
office website and is subject to change at the discretion of the commissioner. Unless
otherwise noted in the schedule of fees or in this rule, the fee shall be non-refundable.

[12/31/1999; 19.2.3.7 NMAC - Rn, 19 NMAC 3. SLO 3.7, 9/30/2002; A, 6/30/2016]
19.2.3.8 LANDS SUBJECT TO LEASE:

Applications to lease will be considered only for such lands as may be shown to be
open for leasing upon the tract books of the New Mexico state land office and, although
priority in time of filing ordinarily will determine the preference right to lease, the
commissioner reserves the right to reject all applications, at any time before lease
issues, and to withhold from leasing or to offer the lease to the highest bidder therefor.
Leases may not exceed two thousand five hundred sixty (2,560) acres.

[12/31/1999; 19.2.3.8 NMAC - Rn, 19 NMAC 3. SLO 3.8, 9/30/2002]

19.2.3.9 APPLICATIONS:



Each application for lease shall be made with ink or with typewriter, in duplicate, upon
forms to be prescribed and furnished by the commissioner, which application shall be
acknowledged, shall be accompanied by an application fee as set forth in the schedule
of fees, and shall be accompanied by the first (1st) year's rental. In addition, it shall be
accompanied by an appraisal, under oath, of the lands and minerals made by some
disinterested party upon forms furnished by the New Mexico state land office.

[12/31/1999; 19.2.3.9 NMAC - Rn, 19 NMAC 3. SLO 3.9, 9/30/2002; A, 6/30/2016]
19.2.3.10 TERM:

Leases will be made upon forms prescribed and furnished by the commissioner and
ordinarily will be for a term of 10 years and so long thereafter as said minerals or any of
them are produced in paying quantities from the lands. The commissioner reserves the
right to issue leases for a lesser primary or fixed term than 10 years when under the
circumstances the commissioner deems a shorter term to be in the best interests of the
trust. (See 19.2.3.14 NMAC for extension of term by suspension of production).

[12/31/1999; 19.2.3.10 NMAC - Rn, 19 NMAC 3. SLO 3.10, 9/30/2002; A, 6/11/2019]
19.2.3.11 RENTAL:

he rental charge for such leases will be negotiated but shall in no event be less than ten
cents ($.10) per acre, or fraction thereof, payable annually in advance, but the minimum
first (1st) year's rental will be one hundred dollars ($100.00) in any event as provided by
Section 19-8-4 NMSA 1978.

[12/31/1999; 19.2.3.11 NMAC - Rn, 19 NMAC 3. SLO 3.11, 9/30/2002]
19.2.3.12 ROYALTIES; REDUCTION IN MINIMUM ROYALTIES:

A. Royalties will be established by the commissioner on a negotiated basis and
such royalty shall be computed on the gross value of the product after processing,
without deductions of any kind, regardless of the place of sale. The minimum royalty
rates for potassium chlorides and sulphates shall be as follows:

(2) POTASSIUM CHLORIDES* ROYALTY RATE
(Grade of Ore Mined)

10.00% K20 or less 2.00%

Hok ok

17.09% K20 or more 5.00%

*(Mined by conventional methods and based on the K20 grade, as sylvite.)



**|ntervening ore grade increments are to be proportioned to the foregoing
royalty rate limits and royalty rate to be computed according to the formula:

Royalty rate = 2.00% + [(% K20 grade mined - 10.00% K20) x 0.423077], the
K20 grade mined and royalty rate to be determined to the nearest 0.00 percent.

(2) SULPHATES ROYALTY RATE

Langbeinite 2.50%

B. At the discretion of the commissioner and upon the showing of good cause, the
royalties set out above in subsection A of 19.2.3.12 NMAC may be reduced. The lessee
must submit a written request to the commissioner outlining the expenses and costs of
operating the entire lease, the income from the sale of any leased products and all facts
tending to show whether the mines can be successfully operated upon the royalty fixed
in the lease.

[12/31/1999; 19.2.3.12 NMAC - Rn, 19 NMAC 3. SLO 3.12, 9/30/2002]
19.2.3.13 OPERATIONS BEFORE DISCOVERY:

A. Leases will require the lessee, within twelve (12) months from date of lease,
unless extension be granted, to begin actual drilling upon the leased lands with
machinery and equipment suitable for taking and preserving a core and to prosecute
such drilling with reasonable diligence to a prescribed depth or to a depth as may be
necessary to penetrate the formations containing the minerals for which the lease has
been issued.

B. Upon completion of the first (1st) test bore, it will be required that an additional
test bore shall be drilled each year thereafter until the number of bores completed shall
equal the number of sections of land contained in the lease. Should fractions of sections
be involved, a minor fraction of a section shall be disregarded and a major fraction shall
be treated as a full section.

C. Leases shall provide, however, that where the deposits of the minerals are so
situated that prospecting work may effectually be carried on by shafts, tunnels, open
cuts or in any manner other than by drilling testbores, such prospecting work may be
accepted in lieu of drilling.

D. In cases where there has been discovery of minerals in commercial quantities on
the lands, or any production of any such minerals on such state land on a commercial
basis has begun, any lease may provide for a specified minimum annual production of
such minerals in lieu of the requirements of this rule.

[12/31/1999; 19.2.3.13 NMAC - Rn, 19 NMAC 3. SLO 3.13, 9/30/2002]

19.2.3.14 OPERATIONS AFTER DISCOVERY:



If minerals in commercial quantities shall be discovered on the leased lands, the lessee
shall be required to develop and produce the same in commercial quantities with
reasonable diligence; provided, however, the commissioner may, after hearing,
authorize the suspension of production on such lease or leases for a period not to
exceed five (5) years at any one (1) time and in no event shall any suspension be for
more than ten (10) years from the date on which the term of the lease would have
expired in the absence of suspension of production. Suspensions under this Rule will
not be granted unless the commissioner finds:

A. temporary conditions exist, with regard to the leased land being mined, which
would operate to prevent the mining of the maximum mineable ore in keeping with safe
mining practices;

B. separate parts of the lands covered by the lease are so situated with respect to
other lands owned or leased by the lessee that lessee should be allowed a reasonable
time to reach and mine the various parts of the lands covered by the lease in keeping
with an orderly mining program and with a view to the proper development and mining
of the entire area of which various parts of the lands covered by the lease and other
lands are an integral part; or

C. temporary marketing conditions are such that the lease cannot be mined and
operated except at a loss. Suspensions hereunder extend the term of the lease to
coincide with the term of the suspension.

[12/31/1999; 19.2.3.14 NMAC - Rn, 19 NMAC 3. SLO 3.14, 9/30/2002]
19.2.3.15 SPECIAL AREA REQUIREMENTS:

The following requirements, applicable only to the area hereinafter named, shall be in
addition to, and not in exclusion of, any other rule.

A. Mining of minerals held in solution in the natural brines shall be permitted within
the area west of the Pecos river south of the south boundary of township 20 south, east
of the east boundary of range 21 east, and north of the state line.

B. Any wells drilled upon leases issued pursuant to the rules herein, which wells lie
within any declared underground water basin, shall, in addition to said rules, conform to
the requirements of the state engineer.

C. Location, drilling and well record reports will be required to be submitted to the
New Mexico state land office on all wells drilled. The standard forms of the New Mexico
oil conservation commission shall be used in submitting these reports.

D. An analysis of the brine, or solution, found in each well must be submitted upon
completion of the well, and annually on the anniversary date of the lease thereafter;



provided, however, that such an analysis may be required to be submitted more often if
deemed necessary by the commissioner.

E. Production reports showing the number of gallons of solution produced by each
well in each month shall be submitted monthly in connection with royalty reports
showing mineral production, amount sold and the sale price. Such reports shall be
submitted no later than the twentieth (20th) day of the next succeeding month.

F. In all cases, there shall be reserved to the state a royalty of not less than five
percent (5%) of the amount of value of the minerals produced, such royalty to be
computed upon the value of said minerals delivered at the nearest or most accessible
railroad shipping point. After the primary term of the lease, royalty shall be at the rate of
eight percent (8%) of the next sale price, computed as above.

G. The minimum rental charge for leases will be ten cents ($.10) per acre, payable
annually in advance, but the minimum rental shall be no less than one hundred dollars
($100.00) in any event. An application fee as set forth in the schedule of fees will be
charged in addition thereto for each application.

H. A good and sufficient bond as provided in 19.2.3.17 NMAC shall be filed before a
lease may be issued; provided, however, that such bond shall be conditioned to
conform with all the provisions of the lease including but not limited to drilling and
plugging requirements.

I. A lease that includes land held under purchase contract(s), or previously
patented with reservation of the minerals to the State, shall comply with additional bond
requirements as provided by law.

J. A minimum of one (1) well must be drilled for each three hundred twenty (320)
acres or fraction thereof encompassed in the lease, must be drilled at the rate of one (1)
well the first (1st) year, two (2) the second (2nd) year, and four (4) per year thereafter
until the minimum number of wells shall have been drilled. A well, in order to be
included in the calculation of minimum requirements, shall be drilled to a depth of seven
hundred fifty (750) feet, or through the brine horizon.

K. The term of the lease contemplated herein shall be for a five (5) year definite
term, and so long thereafter as said minerals or any of them, in paying quantities, are
produced by the lessee from the lands embraced in such lease, subject to all of their
terms and conditions as set forth in such lease.

[12/31/1999; 19.2.3.15 NMAC - Rn, 19 NMAC 3. SLO 3.15, 09/30/02; A, 6/30/2016]
19.2.3.16 REPORTS AND INSPECTION:

Monthly reports of operations, production and sale of minerals or materials will be
required of lessee to be filed with the commissioner on or before the 20th day of the



month following the end of the calendar month of production upon forms prescribed and
furnished by the commissioner. The records, books of account and operations
pertaining to the mining, extraction, transportation, production, returns, and sales of all
ores or minerals taken from the leased lands shall be open and available for field audit
and for inspection by the commissioner or the commissioner’s authorized agents at all
reasonable times.

[12/31/1999; 19.2.3.16 NMAC - Rn, 19 NMAC 3. SLO 3.16, 9/30/2002; A, 6/11/2019]
19.2.3.17 SURETY:

A. A corporate surety lease performance and surface users improvement damage
bond or other surety shall be filed with the commissioner before a lease shall be issued.
Such bond shall be in the amount of not less than five hundred dollars ($500.00) for
each section or fraction thereof under lease to the same lessee. Under this rule, 16
legal subdivisions, whether or not included in the same numbered lease, shall be
considered a section. Standard bond forms will be furnished by the commissioner upon
request.

B. Once production is had upon any land leased to a lessee, whether upon one or
more leases, such lessee shall file with the commissioner either a new lease
performance bond or other surety or shall increase the lessee’s existing bond or surety
to the sum of ten thousand dollars ($10,000.00). Provided, however, the commissioner
from time to time, for good cause shown, may increase the amount of such lease
performance bond to an amount which the commissioner deems necessary to protect
the interests of the trust.

C. With the approval of the commissioner, a twenty-five thousand dollar
($25,000.00) bond or other surety may be used at the option of lessee for the use and
benefit of the commissioner, to secure surface improvement damage and the
performance of the lessee as lessee under one or more state leases or permits for
minerals, oil and gas, coal or geothermal resources, or as holder under one or more
state rights of way or easements which the lessee has executed with the commissioner.
The lessee will be obligated to perform and keep all terms, covenants, conditions and
requirements of all state leases for minerals, oil and gas, coal or geothermal resources
and of all state rights of way and easements executed with the commissioner, including
the payment of royalties when due and compliance with all established mining plans
and reclamation requirements.

[12/31/1999; 19.2.3.17 NMAC - Rn, 19 NMAC 3. SLO 3.17, 09/30/02; A, 6/11/2019]
19.2.3.18 ASSIGNMENT AND RELINQUISHMENT:
No assignment of a lease or any portion thereof will be made except with the approval

of the commissioner upon such terms and conditions as the commisioner may require.
All assignments shall be upon forms prescribed and furnished by the commissioner,



which shall recite, among other things, the consideration received for the assignment.
In the event a lessee desires to transfer a portion of the lease, the lessee may do so
with the approval of the commissioner by relinquishing that portion to the commissioner
in order that a new and separate lease may be issued to the third party. Any lease in
good standing may, with the approval of the commissioner and the payment of a fee as
set forth in the schedule of fees, be relinquished to the state of New Mexico.

[12/31/1999; 19.2.3.18 NMAC - Rn, 19 NMAC 3. SLO 3.18, 9/30/2002; A, 6/30/2016; A,
6/11/2019]

19.2.3.19 CANCELLATION:

Leases may be canceled for breach or violation of any of the terms or conditions of the
lease or of these rules and regulations; provided, however, that before any such
cancellation shall be made, the commissioner shall mail to the lessee, by registered
mail addressed to the post office address of such lessee as shown by the records, a
thirty (30) day notice of intention to cancel said lease, specifying the default for which
the lease is subject to cancellation. Thirty (30) days after such mailing the commissioner
may enter cancellation unless the lessee shall have sooner remedied the default to the
satisfaction of the commissioner.

[12/31/1999; 19.2.3.19 NMAC - Rn, 19 NMAC 3. SLO 3.19, 9/30/2002]

19.2.3.20 RESERVATION OF RIGHT TO PURCHASE PRODUCTION:

The commissioner reserves a continuing option to purchase at any time, and from time
to time, at the market price prevailing in the area on the date of purchase, all or part of
the minerals that may be produced from the lands embraced in all leases issued on or
after June 11, 1973. The commissioner may waive this reservation by following the
statutory procedure set out in Section 19-14-2 NMSA 1978.

[12/31/1999; 19.2.3.20 NMAC - Rn, 19 NMAC 3. SLO 3.20, 9/30/2002]

19.2.3.21  [RESERVED]

[12/31/1999; 19.2.3.21 NMAC - Rn, 19 NMAC 3. SLO 3.21, 9/30/2002; Repealed,
6/30/2016]

PART 4: RELATING TO LEASING OF STATE LANDS FOR SODIUM
CHLORIDE OR COMMON SALT

19.24.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trall,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.



[12/31/1999; 19.2.4.1 NMAC - Rn, 19 NMAC 3. SLO 4.1, 9/30/2002]

19.2.4.2 SCOPE:

This rule pertains to all sodium chloride or common salt on those lands held in trust by
the commissioner of public lands under the terms of the Enabling Act and subsequent
legislation (trust lands). This Rule governs the lessees of such trust lands entered into
subsequent to the date of this rule.

[12/31/1999; 19.2.4.2 NMAC - Rn, 19 NMAC 3. SLO 4.2, 9/30/2002]

19.2.4.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the trust lands is found in N.M. Const., art. XIII,
and in Section 19-1-1 NMSA 1978. The authority to promulgate this rule is found in
Section 19-1-2 NMSA 1978.

[12/31/1999; 19.2.4.3 NMAC - Rn, 19 NMAC 3. SLO 4.3, 9/30/2002]

19.2.4.4 DURATION:

Permanent.

[12/31/1999; 19.2.4.4 NMAC - Rn, 19 NMAC 3. SLO 4.4, 9/30/2002]

19.2.45 EFFECTIVE DATE:

January 20, 1984, unless a later date is cited at the end of a section.

[12/31/1999; 19.2.4.5 NMAC - Rn, 19 NMAC 3. SLO 4.5, 9/30/2002; A, 6/30/2016]
19.2.4.6 OBJECTIVE:

The objective 19.2.4 NMAC is to provide for the orderly and lawful administration, and
the appropriate development of sodium chloride or common salt resources on trust
lands.

[12/31/1999; 19.2.4.6 NMAC - Rn, 19 NMAC 3. SLO 4.6, 9/30/2002]

19.2.4.7 DEFINITIONS:

"Schedule of fees" means a list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land office
website and is subject to change at the discretion of the commissioner. Unless

otherwise noted in the schedule of fees or in this rule, the fee shall be be non-
refundable.



[12/31/1999; 19.2.4.7 NMAC - Rn, 19 NMAC 3. SLO 4.7, 9/30/2002; A, 6/30/2016]
19.2.4.8 LANDS SUBJECT TO LEASE:

Application to lease will be considered only for such lands as may be shown to be open
for leasing upon the tract books of the New Mexico state land office and, although
priority in time of filing ordinarily will determine the preference right to lease, the
commissioner reserves the right to reject all applications at any time before lease
issues, and to withhold from leasing or to offer the lease to the highest bidder therefor.

[12/31/1999; 19.2.4.8 NMAC - Rn, 19 NMAC 3. SLO 4.8, 9/30/2002]
19.2.4.9 APPLICATIONS:

Each application for lease shall be made with ink, or with typewriter, in duplicate, upon
forms to be prescribed and furnished by the commissioner. The application shall be
acknowledged, shall be accompanied by the fee as set forth in the schedule of fees
(nonrefundable), and shall be accompanied by the first (1st) year's rental as prescribed
by 19.2.4.12 NMAC. In addition, the application shall be accompanied by an appraisal
of the land and minerals made under oath by some disinterested party familiar with the
land upon forms prescribed and furnished by the New Mexico state land office.

[12/31/1999; 19.2.4.9 NMAC - Rn, 19 NMAC 3. SLO 4.9, 9/30/2002; A, 6/30/2016]
19.2.4.10 TERM:

Leases will be made upon forms prescribed and furnished by the commissioner and
ordinarily will be for a term of 10 years and as long thereafter as salt in paying quantities
shall be produced from the leased land. The commissioner reserves the right to issue
leases for a primary or fixed term less than 10 years when under the circumstances the
commissioner deems a shorter term to be in the best interest of the trust.

[12/31/1999; 19.2.4.10 NMAC - Rn, 19 NMAC 3. SLO 4.10, 9/30/2002; A, 6/11/2019]
19.2.4.11 ROYALTY:

Royalties shall be determined through negotiation, but shall not be less than ten (10)
percent of the actual sale price of the salt at the place of extraction. The royalty shall be
paid quarterly and the commissioner may prescribe advance royalty to be paid annually
on or before the anniversary date of the lease in such sums as the commissioner may
determine in each case before issuance of the lease. Royalty accruing for the lease
year for which such advance royalty payments are made will be credited against the
advance royalty payment made for that year.

[12/31/1999; 19.2.4.11 NMAC - Rn, 19 NMAC 3. SLO 4.11, 9/30/2002]



19.2.4.12 RENTAL:

In lieu of advance royalty as provided in 19.2.4.11 NMAC, the lease may provide for
payment of an annual payment at a negotiated rate, but not less than twenty-five dollars
($25.00) for each legal subdivision of forty (40) acres, more or less.

[12/31/1999; 19.2.4.12 NMAC - Rn, 19 NMAC 3. SLO 4.12, 9/30/2002]
19.2.4.13 REPORTS AND INSPECTION:

Quarterly reports of operation, production and sale of salt shall be filed by the lessee on
or before the 20th day of the month following the last day of the reporting quarter. Such
reports shall be upon forms prescribed and furnished by the commissioner. The
records, books of account, and operations pertaining to mining, extraction,
transportation, production, returns and sales of all salt shall be open and available for
field audit and inspection by the commissioner or the commissioner’s authorized agents
at all reasonable times.

[12/31/1999; 19.2.4.13 NMAC - Rn, 19 NMAC 3. SLO 4.13, 9/30/2002; A, 6/11/2019]
19.2.4.14 SURETY:

A. A corporate surety, performance and improvement damage bond in such sum as
the commissioner in each case may prescribe (minimum of five hundred dollars $500.00
for a single lease bond and one thousand dollars $1,000.00 for a multiple lease or
blanket bond) executed by the lessee with satisfactory surety shall be executed by the
lessee before a lease is issued.

B. With the approval of the commissioner, a twenty-five thousand dollar
($25,000.00) bond or other surety may be used at the option of lessee for the use and
benefit of the commissioner, to secure surface improvement damage and the
performance of the lessee as lessee under one (1) or more state leases or permits for
minerals, oil and gas, coal or geothermal resources or as holder under one (1) or more
state rights of way or easements which the lessee or its successors or assigns has
executed with the commissioner. The lessee will be obligated to perform and keep all
terms, covenants, conditions and requirements of all state leases for minerals, oil and
gas, coal, or geothermal resources and of all state rights of way and easements
executed with the commissioner including the payment of royalties when due and
compliance with all established mining plans and reclamation requirements.

[12/31/1999; 19.2.4.14 NMAC - Rn, 19 NMAC 3. SLO 4.14, 9/30/2002]
19.2.4.15  ASSIGNMENT AND RELINQUISHMENT:

No lease may be assigned or relinquished without the written approval of the
commissioner upon such terms and conditions as the commissioner may require and



the payment of the fee as set forth in the schedule of fees. All assignments shall be
upon forms prescribed by the commissioner and shall recite, among other things, the
consideration received for the assignment.

[12/31/1999; 19.2.4.15 NMAC - Rn, 19 NMAC 3. SLO 4.15, 9/30/2002; A, 6/30/2016; A,
6/11/2019]

19.2.4.16 CANCELLATION:

Leases may be canceled for breach or violation of any of the terms or conditions of the
lease or of these rules; provided, however, that before any such cancellation shall be
made, the commissioner shall mail to the lessee, by registered mail, addressed to the
post office address of such lessee as shown by the New Mexico state land office
records, a thirty (30) day notice of intention to cancel said lease, specifying the default
for which the lease is subject to cancellation. Thirty (30) days after such mailing, the
commissioner may enter cancellation unless the lessee shall have sooner remedied the
default to the satisfaction of the commissioner.

[12/31/1999; 19.2.4.16 NMAC - Rn, 19 NMAC 3. SLO 4.16, 9/30/2002]

19.2.4.17 RESERVATION OF RIGHT TO PURCHASE PRODUCTION:

The commissioner reserves a continuing option to purchase at any time, and from time
to time, at the market price prevailing in the area on the date of purchase, all or part of
the minerals that may be produced from the lands embraced in all leases issued on or
after June 11, 1973. The commissioner may waive this reservation by following the
statutory procedure set out in Section 19-14-2 NMSA 1978.

[12/31/1999; 19.2.4.17 NMAC - Rn, 19 NMAC 3. SLO 4.17, 9/30/2002]

19.2.4.18 [RESERVED]

[12/31/1999; 19.2.4.18 NMAC - Rn, 19 NMAC 3. SLO 4.18, 9/30/2002; Repealed,
6/30/2016]

PART 5: RELATING TO LEASES AND PERMITS FOR CALICHE,
GYPSUM, CLAY, SAND, GRAVEL, STONE, SHALE, PERLITE, VOLCANIC
DEPOSITS, AND BORROW DIRT

19.25.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Traill,
Santa Fe, New Mexico 87501.

[5/14/1999; 19.2.5.1 NMAC - Rn, 19 NMAC 3. SLO 5.1, 9/30/2002]



19.2.5.2 SCOPE:

Current and future lessees of state trust lands.

[5/14/1999; 19.2.5.2 NMAC - Rn, 19 NMAC 3. SLO 5.2, 9/30/2002]

19.2.5.3 STATUTORY AUTHORITY:

NMSA sections 1978 19-1-23 and 19-8-12.

[5/14/1999; 19.2.5.3 NMAC - Rn, 19 NMAC 3. SLO 5.3, 9/30/2002]

19.254 DURATION:

Permanent.

[5/14/1999; 19.2.5.4 NMAC - Rn, 19 NMAC 3. SLO 5.4, 9/30/2002]

19.2.5.5 EFFECTIVE DATE:

May 14, 1999, unless a later date is cited at the end of a section.

[5/14/1999; 19.2.5.5 NMAC - Rn, 19 NMAC 3. SLO 5.5, 9/30/2002; A, 6/30/2016]
19.2.5.6 OBJECTIVE:

To provide the general terms and conditions for the mining of caliche, gypsum, clay,
sand, gravel, stone, shale, perlite, volcanic deposits and borrow dirt on trust lands.
Mining for caliche may be by short-term permit or long-term lease.

[5/14/1999; 19.2.5.6 NMAC - Rn, 19 NMAC 3. SLO 5.6, 9/30/2002]

19.2.5.7 DEFINITIONS:

"Schedule of fees" means a list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land office
website and is subject to change at the discretion of the commissioner. Unless
otherwise noted in the schedule of fees or in this rule, the fee shall be be non-
refundable.

[5/14/1999; 19.2.5.7 NMAC - Rn, 19 NMAC 3. SLO 5.7, 9/30/2002; A, 6/30/2016]

19.2.5.8 LANDS AND MINERALS SUBJECT TO LEASE OR PERMIT:



A. Leases may be issued for the extraction of caliche, gypsum, clay, sand, gravel,
stone, shale, perlite, volcanic deposits, and borrow dirt only for those lands shown to be
open for leasing of that mineral by the tract books of the state land office.

B. The commissioner may issue permits, which are expected to last no more than
fifteen (15) days, for removal of caliche on lands with existing pit sites ("community pit")
and for the removal of other minerals listed in this rule.

C. An oil and gas lessee may use caliche necessarily disturbed from acreage under
the oil and gas lease only pursuant to 19.2.5.11 NMAC or may obtain a lease for
caliche.

[5/14/1999; 19.2.5.8 NMAC - Rn, 19 NMAC 3. SLO 5.8, 9/30/2002]
19.2.5.9 LEASES:

A. Application to lease.

(1)  Applications for lease shall be submitted in duplicate upon forms
prescribed by the commissioner and shall contain the following:

(a) a nonrefundable application fee in the amount set forth in the schedule of
fees;

(b) a legal description of the location of the lands to be leased,

(c) an approximation of the amount of material to be removed during the term
of the lease;

(d) the necessary surety;

(e) the required rental payment as set forth in the rent schedule;

(f) a signed and completed environmental questionnaire; and

(9) a plat (prepared by the applicant or designated agents) which is drawn to
scale showing the location of the area of the pit site or the area to be mined, if
requested by the commissioner.

(2) When the estimated amount of material to be removed is in excess of
40,000 cubic yards, or upon the discretion of the commissioner, such lease may be
issued by competitive bid upon the following procedure:

(a) Advertisement. The commissioner shall advertise the sale through

publication in a newspaper of general circulation in the area where the material is
located, on the same day, once a week, for two consecutive weeks.



(b) Notice. The notice of the sale by competitive bid shall also be posted in a
conspicuous place at the state land office.

B. Mine operation plan and mine reclamation plan for a lease.

(2) For any lease where it is anticipated that the total surface area disturbed
will exceed one acre, the lessee shall submit a mine operation plan and a mine
reclamation plan to be approved by the commissioner prior to lease issuance.

(2)  The operation plan shall include, but is not limited to, a plan for the orderly
development of the reserves. The operation plan shall specify, if applicable, locations
and methods of topsoil and overburden stockpiles, tailings disposal, dams or
impoundments, slope stabilization methods, runoff diversions, solid and liquid waste
disposal, spill reporting and cleanup, sediment control, security and access control,
blasting, archaeological, and endangered species clearances, and other applicable
information specific to the mining operation, including a list of all required federal and
state permits. If the total area to be disturbed is greater than 10 acres, the mine
operation plan shall be prepared by a registered professional engineer.

(3) The commissioner may require a hydrologic demonstration that
groundwater will not be adversely impacted. The demonstration may include, if
applicable, a plat and topographic map showing the location of the lease area in relation
to governmental surveys, highways or roads giving access to the mine site, and
watercourses, water wells and dwellings within one-half mile of the lease area; and
geological/hydrologic evidence demonstrating that surface or subsurface activity will not
degrade or otherwise impact ground or surface water. This evidence may include a
geological/hydrological discussion of the area and the uppermost aquifer.

(4)  The reclamation plan shall address reclamation of all areas disturbed by
operations conducted on the lease. The reclamation plan shall consist of reclamation
specifics and shall set out the schedule of implementation on a continuing basis during
the life of the lease relative to operation, maintenance, contouring, water and sediment
control, cleanup and reseeding. Reclamation shall be performed contemporaneously
with mining wherever possible.

(5) Upon approval, the mine operation plan and the mine reclamation plan
shall be incorporated in the lease by reference and the provisions of the approved plans
shall be enforceable in the same manner as any other covenant of the lease.

C. Lease rental. An annual rental rate for leases shall be set according to the rent
schedule for each 40 acre tract or subdivision under lease, or any portion thereof.

D. Payment for minerals under lease.



(1) The purchase price to be assessed on mineral leases shall be based on
market value, but, except as provided in Paragraphs (2) and (3) of Subsection D of
19.2.5.9 NMAC, shall be no less than those on the following schedule:

(a) Gypsum, clay, sand, gravel, stone, shale, perlite, volcanic deposits
Amount Minimum purchase price
No Limit $ .55/loose cu. yd.
(b) Borrow dirt
Amount Minumum purchase price
No Limit $ .40/loose cu. yd.

(2) For all leases for which the mineral extraction is projected to exceed 5000
cubic yards per year, the commissioner may require the lessee to install and utilize a
scale, which has a valid certification from the New Mexico department of agriculture, to
measure the amount of minerals mined. For such leases, the purchase price, by weight,
shall not be less than the purchase price, by volume, specified in Paragraph (1) of
Subsection D of 19.2.5.9 NMAC converted to purchase price, by weight. Factors used
to convert volume to weight shall be specified by the commissioner and based on actual
density measurements, if available, or, if such measurements are not available, on
generally accepted scientific formulas.

3) Upon the approval of the commissioner, any lessee not required to
calculate purchase price by weight under Paragraph (2) of Subsection D of 19.2.5.9
NMAC may use such method to calculate purchase price.

4) Purchase payments for mineral extraction on leases are to be made by
the 20th day of each month following extraction.

E. Term of lease.

(1) The term of each lease shall be determined by the commissioner based
upon such considerations as the length of time required by the applicant, the demand
for the pit site, as well as other relevant factors. However, except as provided in
Paragraph (2) of Subsection E of 19.2.5.9 NMAC, no lease shall be issued for longer
than five years.

(2) Upon a showing by an applicant that a term greater than five years is
necessary, the commissioner, in the commissioner’s discretion, may issue a lease for a
term of five years and so long thereafter as annual production purchases or annual
minimum production payments paid in lieu of actual production purchases exceed a
minimum amount specified in the lease (but not less than fifty dollars ($50.00) per acre



of the leased premises). The applicant must demonstrate that capital expenditures, both
on and off the leased premises, needed to commence and sustain mine development,
production and reclamation and/or processing plants or manufacturing facilities are so
great that they cannot be recouped within five years with a reasonable and prudent
mine production rate. In any lease issued under this paragraph, the commissioner shall
include such rental, reclamation, and any other provisions as the commissioner deems
are in the best interest of the trust, and shall specify the period of nonproduction which
constitutes abandonment of the lease. Any lease issued under this paragraph shall
contain a provision for redetermination of the purchase price and the amount of
minimum production payments. The redetermination of the purchase price shall occur
annually after the first year of the lease and the redetermination of the amount of
minimum production payments shall occur annually after the 15th year of the lease. The
redetermined purchase price and amount of minimum production payments shall equal
the initial purchase price and amount of minimum production payments, respectively,
multiplied by a fraction, the denominator of which is the published, producer price index
for commodities, commodity category 13, non-metallic mineral products, existing on the
date that the lease is issued and the numerator of which is the same index existing on
the date of the redetermination.

F. Assignment, subleasing, and relinquishment of a lease.

(1) Except as provided in Paragraph (2) of Subsection F of 19.2.5.9 NMAC,
no lease under this rule may be assigned or subleased. A lease in good standing may,
with the approval of the commissioner and the payment of a fee set forth in the
schedule of fees, be relinquished to the state of New Mexico. Relinquishment does not
relieve the lessee of any obligations regarding reclamation, unless the commissioner
determines that reclamation is not necessary or the duty to reclaim has been assigned
and approved by the commissioner.

(2)  Any lease issued under Paragraph (2) of Subsection E of 19.2.5.9 NMAC,
and in good standing, may, with the written approval of the commissioner, upon such
terms and conditions as may be required, and payment of a fee set forth in the schedule
of fees, be assigned or sublet to third persons. However, no assignment of an undivided
interest or any assignment or sublease of less than a legal subdivision shall be
recognized or approved. Provided further, however, the record owner of any such lease
may enter into any contract for the development of the leasehold premises or any
portion thereof, or may create overriding royalties or obligations payable out of
production, or enter into any other agreements with respect to the development of the
leasehold premises or disposition of the production therefrom. It shall not be necessary
for any such contracts, agreements or other instruments to be approved by the
commissioner; but nothing herein shall relieve the record owner of such lease from
complying with any of the terms or provisions thereof. All assignments shall be formally
executed by the proper parties upon forms prescribed and furnished by the
commissioner and shall recite, among other things, the consideration received for the
assignment. Assignments shall be filed in triplicate in the office of the commissioner.
The original copy of each assignment will be recorded and filed as a public record in the



state land office and one copy will be returned to the assignee. Ordinarily, leases shall
be transferred or assigned in the names of no more than two persons or legal entities.

G. Cancellation, revocation of a lease. Leases may be cancelled for breach or
violation of any of the terms or covenants of the lease or of these rules and regulations.
Before any such cancellation shall be made, the commissioner shall mail the lessee, by
registered or certified mail, sent to the address of such lessee as shown by the records,
a 30 - day notice of intention to cancel said lease, specifying the breach or violation for
which the lease is subject to cancellation. Thirty days after such mailing, cancellation of
the lease may be made unless the lessee shall have sooner remedied the breach or
violation to the satisfaction of the commissioner. No cancellation shall be made if the
breach or violation is such that it cannot be remedied within 30 days, if the lessee has
commenced action to remedy the breach or violation within the 30 days, and if the
lessee diligently proceeds with the remedial action until the breach or violation is finally
remedied to the satisfaction of the commissioner.

H. Reservation of right to purchase production from a lease. The commissioner
reserves a continuing option to purchase at any time and, from time to time, at the
market price prevailing in the area on the date of the purchase, all or part of the
minerals that may be produced from the lands embraced in all leases. The
commissioner may waive this reservation by following the statutory procedure set out in
Section 19-14-2 NMSA 1978, as amended.

[5/14/1999; 19.2.5.9 NMAC - Rn, 19 NMAC 3. SLO 5.9, 9/30/2002; A, 6/30/2016; A,
6/11/2019]

19.25.10 PERMITS:
A. Application for community caliche pit permit.

(1)  Application for community caliche pit permits may be obtained either by
directly contacting the oil, gas and minerals division of the state land office in Santa Fe
or by filing an application with the Hobbs field office for sites in Roosevelt, Chaves,
Eddy, and Lea counties. All payments made at the Hobbs field office shall be by check
or money order, including application and permit fees, purchase payment, rentals and
sureties.

(2) Each application for a community caliche pit permit must contain the
following:

(a) a nonrefundable application fee set forth in the schedule of fees;

(b) a legal description of the location of the land to be mined or the pit site
number (if known);



(c) the necessary surety required by Paragraph (2) of Subsection B of
19.2.5.12 NMAC; and

(d) either an advance payment or performance bond, as follows:

(i) advance payment of ten percent of market value, as determined by
the commissioner, if the total amount due under Subsection C of 19.2.5.10 NMAC wiill
exceed two thousand dollars ($2,000.00) with the remaining amount due upon
completion of the project; or

(i)  aperformance bond in the amount of two thousand dollars
($2,000.00);

(e) once the application is completed and the availability of the pit site is
confirmed, the permit shall be issued by the Hobbs field office or by the Santa Fe office;
the permit must be in the possession of the permittee at all times at the pit site location
and while the extractions are taking place or the permittee may be subject to payment of
double the amount due.

B. Application for mineral permit, other than caliche. Application for permits for
extraction of minerals covered under this rule, other than caliche, shall be on forms
approved by the commissioner and subject to specific terms at the discretion of the
commissioner.

C. Payment for caliche under a community caliche pit permit.

(1) The purchase price to be assessed on the community caliche pit permits
shall be negotiated and based on market value as determined by the commissioner,
but, shall be no less than those on the following schedule: caliche:

(a) southern Lea county (township 16 south through 20 south, range 32 east
through 39 east; and township 21 south through 26 south, range 32 east through 38
east.):

Amount Minimum purchase price
first 7,000 cu. yds. $1.45/loose cu. yd.

next 3,000 cu. yds. $1.00/loose cu. yd.

amounts over 10,000 cu. yds. $ .55/loose cu. yd.

(b) all other areas:

Amount Minimum purchase price



first 7,000 cu. yds. $ .85/loose cu. yd.
amounts over 7,000 cu. yds. $ .55/loose cu. yd.

(2)  The payment due on permits shall be made within 30 days after expiration
of the permit.

D. Term of community caliche pit permit and other mineral permits.

(1)  The term of each permit shall be determined by the commissioner based
upon such considerations as the length of time required by the applicant, the demand
for the pit site, as well as other relevant factors; provided, however, that, except as
provided in Paragraph (2) of Subsection D of 19.2.5.10 NMAC, no permit shall be
issued for longer than 15 days.

(2) If delays beyond the control of the permittee are incurred in the removal of
the minerals, or if the permittee can show that the permittee will diligently mine the
mineral for a longer period, then the commissioner may, in the commissioner’s
discretion, extend a permit period beyond 15 days.

E. Assignment, subleasing of community caliche pit and other mineral permits. No
community caliche pit permit or other mineral permit under this rule may be assigned or
subleased.

F. Cancellation, revocation of a community caliche pit and other mineral permits. A
permit may be cancelled or revoked at any time by the commissioner for breach or
violation of the terms or covenants of the permit or these rules and regulations. A
cancellation or revocation does not relieve the permittee of any reclamation duties.

[5/14/1999; 19.2.5.10 NMAC - Rn, 19 NMAC 3. SLO 5.10, 9/30/2002; A, 6/11/2019]

19.2.5.11 USE OF NECESSARILY DISTURBED CALICHE FROM OIL AND GAS
LEASE ACREAGE:

The commissioner shall make no charge for caliche necessarily moved within the
roadbed or within the perimeter of a specific well pad while in the process of developing
oil and natural gas under a state oil and gas lease, subject to the following conditions.

A. Only caliche derived from the cellar and reserve pit or cut and fill, which is
necessarily disturbed in the process of building an access road and/or that oil and gas
well location, may be used without charge.

B. Caliche necessarily disturbed during construction must remain within the
boundaries of the oil and gas lease. If excess caliche exists from a necessary
disturbance, that caliche may only be moved from that location to another well site



within the lease once an operator or lessee of record obtains a permit and compensates
the commissioner pursuant to the terms of a community caliche pit permit.

C. Only caliche excavated during cut and fill construction of a well pad or roads built
to 19.2.20 NMAC standards will be considered necessarily disturbed.

[5/14/1999; 19.2.5.11 NMAC - Rn, 19 NMAC 3. SLO 5.11, 9/30/2002]
19.2.5.12 GENERAL TERMS FOR ALL LEASES AND PERMITS:

A. Performance reports, reclamation and inspection for leases, community caliche
pit and other mineral permits.

(1) Upon termination of a lease or permit, the lessee or permittee shall submit
a final report, on the forms prescribed by the commissioner, which shall specify the
amount produced under the lease or permit and other information on the operations
required by the commissioner. These forms shall be returned to the commissioner along
with the final purchase payment.

(2)  For areas disturbed by mineral operations, reclamation will be required;
however, the commissioner may waive such requirements if it is determined to be in the
best interest of the trust to keep the pit open.

(3)  The records, books of account and operations pertaining to mining,
extraction, transportation, production and sales of minerals taken from leased and
permitted lands shall be open and available for inspection or field audit by the
commissioner or the commissioner's authorized agents at all reasonable times.

B. Surety for leases, community caliche pit and other mineral permits.

(1) Leases: The following bonds are required for each lease issued under this
rule

(a) a performance bond or other surety in an amount set by the
commissioner; and

(b) a minimum damage bond or other surety of at least five thousand dollars
($5,000.00).

(2) Community caliche pit and other mineral permits. A permittee under this
rule must submit the following bonds:

(a) a minimum damage bond or other surety of at least five thousand dollars
($5,000.00); and



(b) when the estimated purchase price exceeds two thousand dollars
($2,000.00), and the permittee did not pay ten percent of market value upon application
for a permit, the permittee must provide a performance bond in the amount of two
thousand dollars ($2,000.00); the commissioner or the commissioner's authorized agent
may, in the commissioner’s discretion, waive the requirement for surety upon a showing
by the applicant that the permit will be used for the removal of a small, incidental
amount of materials.

(3) The required sureties shall be filed at the time of execution of the permit or
lease unless a different filing date is allowed by the commissioner.

(4) A surety for damage on purchase contract or patented surface land shall
not be less than five thousand dollars ($5,000.00) for a single lease or not less than ten
thousand dollars ($10,000.00) for multiple leases.

(5) Sureties shall be either bonds issued by a bonding company acceptable to
the commissioner or letters of credit or other surety acceptable to the commissioner.

(6) Megabond. With the approval of the commissioner, in lieu of the separate
surface improvement damage and performance bonds or other surety, a twenty-five
thousand dollar ($25,000.00) bond or other surety may be used at the option of lessee
for the use and benefit of the commissioner, to secure surface improvement damage
and the performance of the lessee as lessee under one or more state leases or permits
for minerals, oil and gas, coal or geothermal resources, or as holder under one or more
state rights of way or easements which the lessee or its successors or assigns has
executed with the commissioner. The lessee will be obligated to perform and keep all
terms, covenants, conditions and requirements of all state leases or permits for
minerals, oil and gas, coal or geothermal resources and of all state rights of way or
easements executed with the commissioner, including the payment of royalties when
due and compliance with all established mining plans and reclamation requirements.

C. Surface operations and reclamation for leases, community caliche pit and other
mineral permits. Surface trash and waste disposal:

(1) Lessees and permittees shall remove all surface trash and debris caused
by their operations from the lease and permit area and shall keep the lease and permit
premises free and clear of trash and debris. The commissioner may require the lessee
or permittee to fence the lease or permit area.

(2) Hazardous or toxic wastes or petroleum products may not be disposed of
on the lease or permit premises, and all such materials used in the operations must be
removed from the lease area immediately upon termination of the lease or permit. Due
care shall be used to prevent leaks and spills of such materials; clean up of any spills
and reclamation of the area shall be performed in consultation with the commissioner.

[5/14/1999; 19.2.5.12 NMAC - Rn, 19 NMAC 3. SLO 5.12, 9/30/2002; A, 6/11/2019]



PART 6: RELATING TO COAL LEASES ON STATE LAND
19.2.6.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trall,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[12/31/1999; 19.2.6.1 NMAC - Rn, 19 NMAC 3. SLO 6.1, 9/30/2002]

19.2.6.2 SCOPE:

This rule pertains to all coal resources on those lands held in trust by the commissioner
of public lands under the terms of the Enabling Act and subsequent legislation (trust
lands). This rule governs lessees of such trust lands entered into subsequent to the
date of this rule.

[12/31/1999; 19.2.6.2 NMAC - Rn, 19 NMAC 3. SLO 6.2, 9/30/2002]

19.2.6.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the trust lands is found in N.M., Const. art. XIII,
and in Section 19-1-1 NMSA 1978. The authority to promulgate this rule is found in
Section 19-1-2 NMSA 1978.

[12/31/1999; 19.2.6.3 NMAC - Rn, 19 NMAC 3. SLO 6.3, 9/30/2002]

19.2.6.4 DURATION:

Permanent.

[12/31/1999; 19.2.6.4 NMAC - Rn, 19 NMAC 3. SLO 6.4, 9/30/2002]

19.2.6.5 EFFECTIVE DATE:

August 23, 1989, unless a later date is cited at the end of a section.

[12/31/1999; 19.2.6.5 NMAC - Rn, 19 NMAC 3. SLO 6.5, 9/30/2002; A, 6/30/2016]
19.2.6.6 OBJECTIVE:

The objective of 19.2.6 NMAC is to provide for the orderly and lawful administration, and
the appropriate development of coal resources on trust lands by implementing House
Bill 433 of the first session of the thirty-ninth legislature (Laws 1989, Chapter 200) and

to specify, by regulation, provisions to be included in all coal leases issued by the
commissioner of public lands after the effective date of this rule.



[12/31/1999; 19.2.6.6 NMAC - Rn, 19 NMAC 3. SLO 6.6, 9/30/2002]
19.2.6.7 DEFINITIONS:
As used in 19.2.6 NMAC and state coal leases:

A. "Logical mining unit" - means an area under the effective control of a single
operator, which is capable of being developed and operated in an efficient, economical
and orderly manner as a single operation;

B. "Market value" - means the amount a knowledgeable and willing buyer would
pay a knowledgeable and willing seller for equivalent coal FOB at the minemouth under
an arm's-length sales contract. Market value can be determined by examining
comparable arm's-length sales in the same coal field, by examining arm's-length sales
of coal in other fields and making adjustments for differences, or by determining a
downstream value for the subject coal or coal product and netting back actual and
reasonable costs to arrive at a FOB minemouth value;

C. "Mine plan" - means a brief summary of how and when the leased lands will be
developed. The plan should include anticipated dates for obtaining the necessary
permits, commencing mining operations, and completing operations; should state
anticipated annual production levels from the opening of the mine until its closing;
should identify anticipated markets; and should show the planned progression and time
frames for mining and reclaiming each tract within the logical mining unit;

D. "Proceeds" - means the total consideration accruing to the coal seller, without
deduction of any kind. It includes but is not limited to: reimbursements, payments or
credits for advanced prepaid reserve payments subject to recoupment through reduced
prices in later sales; advanced exploration or mine development costs that are subject
to recoupment through reduced prices in later sales; any other consideration given to
the seller or any action taken or not taken in exchange for reduced prices; take-or-pay
payments; and tax reimbursements. It is the intent of this Rule that lessees act as
prudent operators in obtaining the maximum possible prices. Therefore, "proceeds"
shall equal the highest price a prudent operator may receive under its contract. Also, if
the operator fails to take proper or timely action to receive price increases to which it is
entitled, and which action would have been taken by a prudent operator, then
"proceeds" shall equal that obtainable price; and

E. "Recoverable reserves"” - means the commercially mineable reserve base
excluding all coal that will be left such as in pillars, fenders and property barriers.
Generally, recoverable reserves will be based on quantities identified in the mine plan;
however, with the concurrence of the commissioner, the amount of recoverable
reserves may be changed as new information is developed.

F. "Schedule of fees" - means a list of fees that must be paid for performance of
certain administrative functions. The schedule of fees shall be published on the state



land office website and is subject to change at the discretion of the commissioner.
Unless otherwise noted in the schedule of fees or in this rule, the fee shall be be non-
refundable.

[12/31/1999; 19.2.6.7 NMAC - Rn, 19 NMAC 3. SLO 6.7, 9/30/2002; A, 6/30/2016]
19.2.6.8 LANDS SUBJECT TO LEASE-COMPETITIVE BID:

Coal mining leases may be issued upon acreage shown to be open upon the New
Mexico state land office tract books. Leases shall be issued only to the highest bidder
either by sealed bid or at public auction; provided, however, the commissioner may in
the commissioner’s discretion withhold any tract from leasing and may reject all bids
offered for any tract, if the commissioner determines that withholding or rejection is in
the best interests of the trust.

[12/31/1999; 19.2.6.8 NMAC - Rn, 19 NMAC 3. SLO 6.8, 9/30/2002; A, 6/11/2019]
19.2.6.9 APPLICATIONS:

Applications for coal leases shall be made in ink or typewritten, in duplicate, upon forms
to be prescribed by the commissioner. The application shall be acknowledged and shall
be accompanied by a minimum initial charge of five hundred dollars ($500.00) or the
first (1st) year rental, whichever is greater, plus a nonrefundable application fee as set
forth in the schedule of fees.

[12/31/1999; 19.2.6.9 NMAC - Rn, 19 NMAC 3. SLO 6.9, 9/30/2002; A, 6/30/2016]
19.2.6.10 NOTICE OF SALE:

On or before twenty (20) days prior to the date of any coal lease sale, notice of the sale
shall be posted in a conspicuous place in the New Mexico state land office in Santa Fe
specifying the place, date, and hour of sale and containing a description of the lands to
be offered for lease, with a statement of the minimum bid which will be accepted and
whether the lands will be offered by sealed bid or by public auction. In addition, the
notice shall be mailed by regular mail to all persons requesting notice of coal lease
sales.

[12/31/1999; 19.2.6.10 NMAC - Rn, 19 NMAC 3. SLO 6.10, 9/30/2002]
19.2.6.11 ACCEPTANCE OF BIDS:

Up to the hour set for such sale, the commissioner will receive sealed bids for a coal
lease upon any tract of land described in the posted notice. All sealed bids submitted
will be opened at the hour mentioned in the notice and, if the tract is designated in the
notice of sale as being offered for sealed bid, then the lease will be awarded to the
highest and best sealed bid. If the tract is designated in the notice of sale as being



offered for sale at public auction, then any sealed bid received will be considered as the
first (1st) oral bid for the subject tract.

[12/31/1999; 19.2.6.11 NMAC - Rn, 19 NMAC 3. SLO 6.11, 9/30/2002]
19.2.6.12 TIE BIDS:

When two or more sealed highest and best bids received for the same tract of land are
equal and if such highest and best bidders are present and cannot agree, by stipulation
in writing, on how the tract shall be awarded, the commissioner or the commissioner’s
designee shall call such equal highest and best bidders before the commissioner on the
same day the bids are opened, and again offer such tract at auction to such bidders
only, and grant such lease to the highest and best bidder. If such bidders are not
present when the bids are opened, then the commissioner will notify the bidders to
submit sealed proposals within 10 days next following the date of the sale.

[12/31/1999; 19.2.6.12 NMAC - Rn, 19 NMAC 3. SLO 6.12, 9/30/2002; A, 6/11/2019]

19.2.6.13 LIMITATIONS TO NOT MORE THAN TWO (2) PERSONS OR LEGAL
ENTITIES -- WAIVER:

As a matter of administration and without affecting property rights in coal leases,
whenever more than two (2) persons or legal entities apply for the issuance of a coal
lease, the commissioner shall grant the lease in the names of no more than two (2)
persons acting as attorneys-in-fact for all potential interest owners. In the case of a
trust, the trust must be express and a copy of the creating document filed with the
commissioner. If more than two (2) trustees are named, a lease shall be granted in the
names of no more than two (2) trustees acting as attorneys-in-fact for all trustees. The
limitations in this Rule may be waived by the commissioner for good cause.

[12/31/1999; 19.2.6.13 NMAC - Rn, 19 NMAC 3. SLO 6.13, 9/30/2002]
19.2.6.14 TERM OF LEASE:
State coal leases shall be issued for the following terms:

A. A primary of five (5) years;

B. If, at the end of the primary term, the lessee has submitted a mine plan, which is
not subsequently disapproved by the commissioner within three (3) months after
submission, and the lessee has either incorporated the leased land with adjacent land
(if necessary) into a logical mining unit or has shown to the satisfaction of the
commissioner that adjacent land, needed to form the logical mining unit, is federal land
which has not been available for coal leasing but that the lessee has incurred
substantial costs in developing the leased land, then the coal lease shall not expire at



the end of the primary term but shall continue for a secondary term of an additional five
(5) years; and

C. If, at the end of the secondary term, the lessee is producing coal at an average
annual rate of either one percent (1%) of the estimated recoverable reserves from the
leased lands or one percent (1%) of the estimated recoverable reserves from the logical
mining unit, then the lease shall not expire but shall continue as long as the one percent
(1%) production is maintained. Provided, that, for purposes of determining if the one
percent (1%) annual production has been maintained during any year after the end of
the second (2nd) year following the beginning of production, the annual production,
averaged over the previous three (3) years, shall be used. For purposes of this
provision, annual rates of production shall be measured from lease anniversary date to
lease anniversary date.

[12/31/1999; 19.2.6.14 NMAC - Rn, 19 NMAC 3. SLO 6.14, 9/30/2002]
19.2.6.15 PRODUCTION ROYALTIES:

State coal leases shall provide for a royalty of twelve and one-half percent (12 1/2%) of
the proceeds received from the sale of all surface-mined coal or, at the option of the
commissioner, the market value of the surface-mined coal, and eight percent (8%) of
the proceeds received from the sale of all underground-mined coal or, at the option of
the commissioner, the market value of the underground-mined coal. The royalty rate
may be reduced by the commissioner upon a showing that the leases for the non-state
lands in the same logical mining unit provide for a lower rate or that the leased lands will
be bypassed and not mined without a rate reduction.

[12/31/1999; 19.2.6.15 NMAC - Rn, 19 NMAC 3. SLO 6.15, 9/30/2002]
19.2.6.16 ADVANCE ROYALTIES:

In lieu of the actual production requirement, expiration of a lease may be prevented by
the timely payment of an advance royalty equal to the estimated royalty obligation which
would be due if one percent (1%) of the recoverable reserves of the leased land were
produced. Payment of the advance royalty on or before a lease anniversary date will act
to extend the lease until the next ensuing anniversary date; provided, however, that the
lease shall not be extended for more than ten (10) years by payment of advance
royalties. Any credit later taken for advance royalties against actual production royalties
due shall not exceed fifty percent (50%) of the total royalty due for any single reporting
period.

[12/31/1999; 19.2.6.16 NMAC - Rn, 19 NMAC 3. SLO 6.16, 9/30/2002]

19.2.6.17 EXPLORATION SURETY:



Before the issuance of a state coal lease, the lessee shall execute and file with the
commissioner a good and sufficient exploration bond or other appropriate surety in an
amount equal to fifteen dollars ($15.00) for each acre of the leased premises to ensure
compensation for damage to the surface or surface improvements caused by
exploration activities on the leased lands. Any surety filed with the commissioner
pursuant to the provisions of this rule, shall be released by the commissioner either
upon the acceptance of a development bond or surety pursuant to 19.2.6.18 NMAC or
upon the termination of the lease and a showing that compensation has been paid for
any damage to the surface or surface improvements caused by exploration activities.
The commissioner, in the commissioner’s discretion, may allow an exploration bond
filed with the mining and minerals division of the energy, minerals and natural resources
department pursuant to the Surface Mining Act to satisfy the requirement of this rule.

[12/31/1999; 19.2.6.17 NMAC - Rn, 19 NMAC 3. SLO 6.17, 9/30/2002; A, 6/11/2019]
19.2.6.18 DEVELOPMENT SURETY:

A. Before commencing excavation operations or development upon leased lands, a
lessee shall execute and file with the commissioner a good and sufficient bond or other
appropriate surety in an amount to be fixed by the commissioner and based upon the
approved mine plan to:

(1) guarantee the performance of all covenants and obligations under the coal
lease, including the obligation to pay royalties;

(2)  ensure that all aspects of mining operations and reclamation operations
are conducted in conformity with the mine permit issued by the mining and minerals
division of the energy, minerals and natural resources department pursuant to the
Surface Mining Act;

(3) ensure compensation for damage to the surface or surface improvements
in the absence of an agreement between the coal lessee and any surface owner.

B. A bond filed with the mining and minerals division of the energy, minerals and
natural resources department pursuant to the Surface Mining Act will satisfy the
requirements in Subsection B of 19.2.6.18 NMAC unless the commissioner, in the
commissioner’s discretion, determines that the bond filed with the mining and minerals
division is insufficient. Any bond or surety filed with the commissioner pursuant to the
provisions of this Rule shall be released by the commissioner upon a showing that the
lessee has complied with the obligations as specified in Subsections A, B and C of
19.2.6.18 NMAC.

C. With the approval of the commissioner, a twenty-five thousand dollar
($25,000.00) bond or other surety may be used at the option of lessee for the use and
benefit of the commissioner, to secure surface improvement damage and the
performance of the lessee as lessee under one or more state leases or permits for



minerals, oil and gas, coal or geothermal resources, or as holder under one or more
state rights of way or easements which the lessee or its successors or assigns has
executed with the commissioner. The lessee will be obligated to perform and keep all
terms, covenants, conditions and requirements of all state leases for minerals, oil and
gas, coal, or geothermal resources and of all state rights of way and easements
executed with the commissioner including the payment of royalties when due and
compliance with all established mining plans and reclamation requirements.

[12/31/1999; 19.2.6.18 NMAC - Rn, 19 NMAC 3. SLO 6.18, 9/30/2002; A, 6/11/2019]
19.2.6.19  ASSIGNMENTS:

Any lease in good standing may, with the written approval of the commissioner, upon
such terms and conditions as the commissioner may require, and payment of the fee as
set forth in the schedule of fees, be assigned or sublet to third persons; provided,
however, no assignment of an undivided interest nor any assignment or sublease of
less than a legal subdivision shall be recognized or approved. Provided further,
however, the record owner of any coal lease may enter into any contract for the
development of the leasehold premises or any portion thereof, or may create overriding
royalties or obligations payable out of production, or enter into any other agreements
with respect to the development of the leasehold premises or disposition of the
production therefrom, and it shall not be necessary for any such contracts, agreements
or other instruments to be approved by the commissioner; but nothing herein shall
relieve the record title owner of such lease from complying with any of the terms or
provisions thereof. All assignments shall be formally executed by the proper parties
upon forms prescribed and furnished by the commissioner and shall recite, among other
things, the consideration received for the assignment. Assignments shall be filed in
triplicate in the New Mexico state land office in Santa Fe. The original copy of each
assignment will be recorded and filed as a public record in the New Mexico state land
office and one copy will be returned to the person entitled to the same. Ordinarily,
leases shall be transferred or assigned in the names of no more than two persons or
legal entities as provided in 19.2.6.13 NMAC.

[12/31/1999; 19.2.6.19 NMAC - Rn, 19 NMAC 3. SLO 6.19, 9/30/2002; A, 6/30/2016; A,
6/11/2019]

19.2.6.20 ASSIGNMENT BY CONSOLIDATION:

In cases where corporations consolidate, transfer of coal interest to the newly created
corporation shall be accomplished pursuant to 19.2.6.19 NMAC.

[12/31/1999; 19.2.6.20 NMAC - Rn, 19 NMAC 3. SLO 6.20, 9/30/2002]

19.2.6.21  ASSIGNMENT BY MERGER:



In cases where two (2) or more corporations merge, transfer of coal interests to the
surviving corporation shall be accomplished by filing with the commissioner a copy of
the merger agreement or certificate of merger. Thereafter, the coal lease shall be
transferred on the books of the New Mexico state land office in the name of the
surviving corporation.

[12/31/1999; 19.2.6.21 NMAC - Rn, 19 NMAC 3. SLO 6.21, 9/30/2002]

19.2.6.22 ASSIGNMENT BY REORGANIZATION:

Where the assets of any corporation are taken over under court order by a corporation,
the procedure will follow the provisions of the court order, which should direct separate
assignments to be executed and filed for approval in the New Mexico state land office.
[12/31/1999; 19.2.6.22 NMAC - Rn, 19 NMAC 3. SLO 6.22, 9/30/2002]

19.2.6.23 [RESERVED]

[12/31/1999; 19.2.6.23 NMAC - Rn, 19 NMAC 3. SLO 6.23, 9/30/2002; Repealed,
6/30/2016]

19.2.6.24 LEASES ISSUED PRIOR TO JULY 1, 1989:

The owner of any coal lease issued prior to July 1, 1989, and maintained in good
standing according to the terms and conditions thereof and all applicable statutes and
regulations may, upon the expiration thereof, obtain a new lease for the leased lands,
without having to submit a competitive bid, by filing an application therefor with the
commissioner and paying the application fee as set forth in the schedule of fees. The
form of the new lease shall be as prescribed in 19.2.6.26 NMAC.

[12/31/1999; 19.2.6.24 NMAC - Rn, 19 NMAC 3. SLO 6.24, 9/30/2002; A, 6/30/2016]
19.2.6.25 EFFECTIVE DATE:

The provisions of 19.2.6 NMAC shall apply to all coal leases issued by the
commissioner on or after July 1, 1989.

[12/31/1999; 19.2.6.25 - Rn, 19 NMAC 3. SLO 6.25, 9/30/2002]

19.2.6.26 FORM OF LEASE:

Coal leases shall be of the following form and shall contain the following provisions:
(SAMPLE ONLY)

NEW MEXICO STATE LAND OFFICE



COAL MINING LEASE

APPLICATION NO. LEASE NO.
THIS AGREEMENT, dated this day
of , made and entered into

between the STATE OF NEW MEXICO, acting by and through the undersigned, its
COMMISSIONER OF PUBLIC LANDS, hereinafter called the "lessor",
and ,

hereinafter called the "lessee"”.
WITNESSETH:
WHEREAS, lessee has filed in the New Mexico State Land Office an application

for a coal lease for the purpose of exploring for, mining, developing, and producing coal
upon the lands hereinafter described, and has tendered

(% ), for the first annual
rental payment, together with the application fee as set forth in the schedule of fees,
and 63 ), for a bonus;

NOW THEREFORE, in consideration of the above tender, receipt of which is
acknowledged, and the COVENANTS herein, lessor hereby grants, and leases to
lessee, exclusively, for the sole and only purpose of exploring for, mining, developing,
producing, and removing coal in, upon or under the following described lands in
County, New Mexico:

together with the right to use so much of the surface as is reasonably necessary to
explore for, mine, develop, produce, and remove the coal.

TO HAVE AND TO HOLD the said lands and privileges granted hereunder for a
primary term of five (5) years.

IN CONSIDERATION OF THE PREMISES, THE PARTIES COVENANT AND
AGREE AS FOLLOWS:

1. As royalty, lessee shall pay to lessor twelve and one-half percent (12 1/2%) of
the proceeds received from the sale of all surface-mined coal or, at the option of the
lessor, the market value thereof, and eight percent (8%) of the proceeds received from
the sale of all underground-mined coal or, at the option of the lessor, the market value
thereof. The royalty rate may be reduced by the lessor upon a showing by the lessee
that the leases for non-state coal in the same logical mining unit provide for a lower rate
or that the lands leased hereunder will be bypassed and not mined without a rate



reduction. Such royalty is due in full on the last day of the month following the calendar
month of sale and shall be reported to the lessor, together with such other information
as may be required by the lessor, upon forms prescribed by the lessor. In the event of a
dispute as to the amount of royalty due, the lessee shall assume the burden of proof in
any court action arising out of such dispute.

2. As rental, lessee shall pay to lessor annually on or before each anniversary
date of this lease the sum of five dollars ($5.00) per acre or fraction thereof, such rental
payments to continue so long as this lease shall remain in force.

3. Lessee agrees to pay interest on delinquent royalty and rental payments at the
rate of one percent (1%) per month, or fraction thereof, accruing from the date said
payment becomes due.

4. If, at the end of the primary term, the lessee has submitted a mine plan, which
is not subsequently disapproved by the lessor within three (3) months after submission,
and the lessee has either incorporated the land leased hereunder with adjacent land
into a logical mining unit or has shown to the satisfaction of the lessor that the adjacent
land is federal land which has not been available for coal leasing but that the lessee has
incurred substantial costs in developing the leased land, then this lease shall not expire
at the end of the primary term but shall continue for a secondary term of an additional
five (5) years.

5. If, at the end of the secondary term, the lessee is producing coal at an average
annual rate of either one percent (1%) of the estimated recoverable reserves from the
leased lands or one percent (1%) of the estimated recoverable reserves from the logical
mining unit, then this lease shall not expire but shall continue as long as the one percent
(1%) production is maintained. Provided, that, for purposes of determining if the one
percent (1%) annual production has been maintained during any year after the end of
the second (2nd) year following the beginning of production, the annual production
averaged over the previous three (3) years, shall be used. For purposes of this
paragraph, annual rates of production shall be measured from lease anniversary date to
lease anniversary date.

6. In lieu of actual production at or after the end of the secondary term hereof,
lessee may prevent the expiration of this lease by the timely payment of an advance
royalty equal to the estimated royalty obligation which would be due if one percent (1%)
of the recoverable reserves in the lands leased hereunder were produced. Payment of
such advance royalty on or before a lease anniversary date will act to prevent the
expiration of this lease until the next ensuing lease anniversary date; provided, that this
lease shall not be extended for more than ten (10) years by payment of advance
royalties. Any credit later taken in any month for advance royalties shall not exceed fifty
percent (50%) of the actual production royalty due for that month.

7. The lessee, with the written approval of the lessor, may assign or sublet this
lease in whole or in part; provided, however, that no assignment of an undivided interest



nor any assignment or sublease of less than a legal subdivision shall be recognized or
approved by the lessor. Provided further, however, the lessee may enter into any
contract for the development of the leasehold premises or any portion thereof, or may
create overriding royalties or obligations payable out of production, or enter into any
other agreements with respect to the development of the leasehold premises or
disposition of the production therefrom, and it shall not be necessary for any such
contracts, agreements, or other instruments to be approved by the lessor; but nothing
herein contained shall relieve the lessee from complying with any of the terms or
provisions hereof.

8. Lessee, including lessee’s heirs, assigns, agents, and contractors shall at
lessee’s own expense fully comply with and conform to accepted operational standards
and practices in general use in the industry and all laws, regulations, rules, ordinances,
and requirements of the city, county, state, federal authorities and agencies, in all
matters and things affecting the premises and operations thereon which may be
enacted or promulgated under the governmental police powers pertaining to the public
health and welfare, including but not limited to conservation, reclamation, sanitation,
aesthetics, pollution, cultural properties, fire, and ecology. Such agencies are not to be
deemed third (3rd) party beneficiaries hereunder; however, this clause is enforceable by
the lessor in the same manner as other covenants of this lease.

9. The lessor or lessor’s authorized representative shall have the right to enter
the leased lands for the purpose of measuring the cubical contents of every opening
from which coal has been extracted and to otherwise inspect the leased lands to ensure
that proper royalties have been paid. The lessor or lessor’s representative shall have
the right to inspect all records, books, or accounts pertaining to the mining, extraction,
transportation, and marketing of coal produced from the leased lands and, at the
request of the lessor, the lessee shall furnish contracts, reports, samples, logs, assays,
or cores within reasonable bounds as the lessor may determine to be necessary to the
proper administration of the leased lands and this lease. In addition, lessee shall furnish
annually and at such other times as the lessor may require, plats, maps, or tracings,
clearly and accurately showing all development work upon the leased lands, and other
related information, with a report as to all buildings, structures, or other work placed in
or upon the leased lands, and a statement as to the amount and grade of coal produced
and sold.

10. The value of any unpaid royalty shall become a prior lien upon the production
from the leased lands and the improvements situated thereon.

11. Before commencing excavation operations or development upon the leased
lands, the lessee shall execute and file with the lessor a good and sufficient bond or
other appropriate surety in an amount to be fixed at that time by the lessor and based
upon the approved mine plan to:

A. Guarantee the performance of all covenants and obligations under this
lease, including the obligation to pay royalties;



B. Ensure that all aspects of mining operations and reclamation operations
are conducted in conformity with the mine permit issued by the Mining and Minerals
Division of the Energy, Minerals and Natural Resources Department pursuant to the
Surface Mining Act; and

C. Ensure compensation for damage to the surface or surface
improvements in the absence of an agreement between the lessee and any surface
owner.

A bond filed with the Mining and Minerals Division of the Energy, Minerals and Natural
Resources Department pursuant to the Surface Mining Act will satisfy the requirements
of Subsection B of this Paragraph unless the lessor, in the lessor’s discretion,
determines that the bond filed with the Mining and Minerals Division is insufficient. Any
bond, filed with the lessor pursuant to the provisions of this Paragraph, shall be
released by the lessor upon a showing that lessee has complied with the obligations as
specified in Subsections A, B, and C of this Paragraph.

12. Lessor may cancel this lease for nonpayment of rentals, nonpayment of
royalties, or violation of any of the terms or covenants thereof; provided, however, that
before any such cancellation shall be made, lessor, must mail to lessee, by registered
or certified mail addressed to the post office address of the lessee shown by the lease,
or by specific written notice of change of address furnished by lessee, a thirty (30) day
notice of intention to cancel this lease, specifying the default for which the lease is
subject to cancellation. No proof or receipt of notice shall be necessary and thirty (30)
days after such mailing, lessor may enter cancellation unless lessee shall have sooner
remedied the default; provided, that if the violation cannot be remedied within the thirty
(30) day period and the lessee shall have commenced operations to substantially
remedy the violation within such period, the lease shall not be canceled as long as
lessee diligently pursues actions necessary to remedy the violation.

13. With the consent of the lessor this lease may be relinquished in whole or in
part; provided, that the lessor will not approve any relinquishment of an undivided
interest nor less than a legal subdivision. When filed and approved, such relinquishment
shall be effective from the date of filing. Upon relinquishment of the lease, lessee shall
be relieved from further obligations and liabilities hereunder as to the lands surrendered
subject, however, to the continued obligations to: make payment of all accrued rentals
and royalties; protect or restore the surface and surface resources consistent with the
mine permit issued by the Mining and Minerals Division of the Energy, Minerals and
Natural Resources Department; and to otherwise perform other obligations accrued
under the lease.

14. Coalbed methane gas is specifically excluded and reserved from this lease,
except for small incidental quantities which may have to be vented or flared to achieve
access to coal. Although lessee may engage in insitu coal gasification in order to
remove coal, such gasification shall not disturb or diminish commercial quantities of
coalbed methane gas.



15. Lessee may make or place such improvements and equipment upon the
leased land as may be reasonably necessary to explore for, mine and remove coal, and
upon termination of this lease for any reason, lessee may remove such improvements
and equipment as can be removed without material injury to the premises; provided,
however, that all rentals and royalties have been paid and that such removal is
accomplished within one hundred eighty (180) days of the termination date. All
improvements and equipment remaining upon the premises after the removal date, as
set forth in accordance with this Paragraph, shall be forfeited to lessor without
compensation.

16. Lessee shall not mortgage any improvements placed upon the land.

17. The State has a continuing option to purchase at any time and from time to
time, at the market price prevailing in the area on the date of purchase, all or any part of
the coal that will be produced from the lands covered by this lease.

18. All the obligations, covenants, agreements, rights, and privileges of this lease
shall extend to and be binding and inure to the benefit of the lawful and recognized
assigns or successors in interest of the parties hereto.

19. Lessor reserves to itself the right to lease, sell, or otherwise dispose of the
surface or other mineral deposits in the lands leased and the right to continue existing
uses upon or in the leased lands, including issuing leases for mineral deposits not
covered hereunder or the approval of easements or rights of way. Lessor shall condition
such uses to prevent unnecessary or unreasonable interference with rights of lessee as
may be consistent with concepts of multiple use and multiple mineral development.

20. Lessee shall be liable and agree to pay for all damage to livestock, growing
crops, water, or other tangible improvements on the leased lands as may be suffered by
reason of development, use, and occupation of the lands by lessee.

21. Any and all water rights developed on the leased lands by lessee shall be
developed in the name of lessor. Lessee, at its own expense, shall comply with all
regulations of, and obtain all necessary permits from, the office of the State Engineer.
Lessee shall have the full and free use of such water rights for lease operations during
the term of the lease. Upon expiration or termination of the lease, such water rights shall
be retained by lessor. During the term of the lease, lessee shall preserve, protect, and
defend such water rights.

22. Lessee shall save and hold harmless, indemnify, and defend the State of
New Mexico, the commissioner of Public Lands, and the commissioner’s agents in their
official and individual capacities, of and from any and all liability claims, losses, or
damages arising out of or alleged to arise out of or indirectly connected with the
operations of lessee hereunder, off or on the leased lands, or the presence on said
lands of any agent, contractor, or subcontractor of lessee. All terms and provisions of
this instrument shall be binding upon the contractors and subcontractors of lessee in



like manner as the same are binding upon lessee, and all acts and doings of said
contractors and subcontractors shall be deemed and treated as the same and held
responsible by lessee.

23. Lessee shall exercise reasonable diligence, care, and skill in the operating of
the leased lands in accordance with standard and approved mining methods and
practices. Lessee shall conduct all exploration, development, and mining operations in a
good workmanlike manner having due regard to the health and safety of employees, the
prevention of waste, and the preservation of the property for further productive
operations. All mining and related productive operations are to be subject to inspection
by lessor or lessor’s duly authorized agent.

24. See attached stipulations, if any, hereby made part of this lease.

IN WITNESS WHEREOF, the State of New Mexico has hereunto signed and
caused its name to be signed by its commissioner of Public Lands thereunto duly
authorized, with the seal of the commissioner’s office affixed, and the lessee has signed
this agreement to be effective the day and year above written.

STATE OF NEW MEXICO

BY:

COMMISSIONER OF PUBLIC LANDS

LESSEE

(PERSONAL ACKNOWLEDGMENT)

STATE OF )
)ss
COUNTY OF )
f The foregging instrument was acknowledged before me on this day
or_____ by

My Commission Expires:




NOTARY PUBLIC

(ACKNOWLEDGMENT BY CORPORATION)

STATE OF )
)ss
COUNTY OF )
The foregoing instrument was acknowledged before me on this day of
, by ,
(Name) (Title)
of a
(Corporation) (State or County)

corporation, on behalf of said corporation.

My Commission Expires:

NOTARY PUBLIC

[12/31/1999; 19.2.6.26 NMAC - Rn, 19 NMAC 3. SLO 6.26, 9/30/2002; A, 6/30/2016; A,
6/11/2019]

PART 7: RELATING TO GEOTHERMAL RESOURCES LEASES
19.2.7.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trall,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[12/31/1999; 19.2.7.1 NMAC - Rn, 19 NMAC 3. SLO 7.1, 9/30/2002]

19.2.7.2 SCOPE:



This rule pertains to all geothermal resources on those lands held in trust by the
commissioner of public lands under the terms of the Enabling Act and subsequent
legislation (trust lands). This rule governs the lessees of such trust lands entered into
subsequent to the date of this rule.

[12/31/1999; 19.2.7.2 NMAC - Rn, 19 NMAC 3. SLO 7.2, 9/30/2002]

19.2.7.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the trust lands is found in N.M. Const., Art.
XIll, and in Section 19-1-1 NMSA 1978. The authority to promulgate this rule is found in
Section 19-1-2 NMSA 1978.

[12/31/1999; 19.2.7.3 NMAC - Rn, 19 NMAC 3. SLO 7.3, 9/30/2002]

19.2.7.4 DURATION:

Permanent.

[12/31/1999; 19.2.7.4 NMAC - Rn, 19 NMAC 3. SLO 7.4, 9/30/2002 ]

19.2.7.5 EFFECTIVE DATE:

January 20, 1984, unless a later date is cited at the end of a section.

[12/31/1999; 19.2.7.5 NMAC - Rn, 19 NMAC 3. SLO 7.5, 9/30/2002; A, 6/30/2016]
19.2.7.6 OBJECTIVE:

The objective of 19.2.7 NMAC is to provide for the orderly and lawful administration and
the appropriate development of geothermal resources on trust lands.

[12/31/1999; 19.2.7.6 NMAC - Rn, 19 NMAC 3. SLO 7.6, 9/30/2002]
19.2.7.7 DEFINITIONS:

The following terms as used in this rule shall have the meaning here indicated, unless
otherwise clearly stated in the text:

A. "Geothermal resources" - The natural heat of the earth or the energy, in
whatever form, below the surface of the earth present in, resulting from, or created by,
or which may be extracted from this natural heat and all minerals in solution or other
products obtained from naturally heated fluids, brines, associated gasses, and steam, in
whatever form, found below the surface of the earth, but excluding oil, hydrocarbon gas
and other hydrocarbon substances.



B. "Lessee" - The original geothermal lessee and the assignee of an assignment
duly approved and recognized by the commissioner pursuant to 19.2.7.29 NMAC
through 19.2.7.36 NMAC.

C. "Land" - Includes all land owned by the state, all land owned by school districts,
beds of navigable navigable rivers and lakes, submerged lands, and lands in which
mineral rights have been reserved to the state.

D. "Legal subdivision" — Legal subdivision as used and recognized by the general
land office of the United States and the New Mexico state land office, ordinarily
consisting of forty (40) acres, more or less, or one- sixteenth (1/16) part of a standard
section, including lots as designated by the U.S. survey plats.

E. "Contiguous" - Adjoining and having at least one (1) common side or boundary.

F. "Tract books" - That set of tract books kept and maintained at the New Mexico
state land office.

G. "Person" - Individual or corporation, but does not include partnership or any
other unincorporated association.

H. "Lease" - A lease for the extraction and removal of geothermal resources from
state trust lands.

l. "Well" - Any well for the discovery of geothermal resources, or any well on lands
producing geothermal resources or reasonably presumed to contain geothermal
resources.

J. "Schedule of fees" - A list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land office
website and is subject to change at the discretion of the commissioner. Unless
otherwise noted in the schedule of fees or in this rule, the fee shall be be non-
refundable.

[12/31/1999; 19.2.7.7 NMAC - Rn, 19 NMAC 3. SLO 7.7, 9/30/2002; A, 6/30/2016]
19.2.7.8 APPLICATION FOR LEASE:

State trust lands may be leased only upon application made to the commissioner in a
manner prescribed in these rules and under the Geothermal Resources Act of 1967.

[12/31/1999; 19.2.7.8 NMAC - Rn, 19 NMAC 3. SLO 7.8, 9/30/2002]

19.2.7.9 LANDS SUBJECT TO LEASE:



Application to lease will be considered only for such lands as may be shown to be open
upon the tract books of the New Mexico state land office or for those for which existing
leases have been officially canceled or have expired and such action noted on the
mineral tract books of the New Mexico state land office. Lands of other school districts
or state agencies shall be available for leasing only after written request by the
governing board of public officials having ordinary jurisdiction of such lands.

[12/31/1999; 19.2.7.9 NMAC - Rn, 19 NMAC 3. SLO 7.9, 9/30/2002]
19.2.7.10 FORMAL REQUIREMENTS FOR APPLICATIONS:

A. Each application for lease shall be made with ink, or with typewriter using a
record ribbon, in duplicate, upon forms to be prescribed by the commissioner, which
application shall be acknowledged before an officer authorized to administer oaths, shall
be accompanied by the application fee as set forth in the schedule of fees, which fee
shall not be refunded, and shall be accompanied by the amount of the first (1st) year's
rental and bonus offered, if any such bonus is offered, together with an appraisal of the
value of the land for geothermal lease purposes made under oath by some disinterested
party who is familiar therewith.

B. A separate check or other remittance covering the fee, rentals and bonus, if any,
shall be submitted with each separate application to which applicable; however, the
commissioner may waive this requirement when extreme hardship to the applicant
would otherwise result.

[12/31/1999; 19.2.7.10 NMAC - Rn, 19 NMAC 3. SLO 7.10, 9/30/2002; A, 6/30/2016]
19.2.7.11 APPLICATIONS WITHOUT DEPOSIT REJECTED:

Applications not accompanied by the proper fees, money or deposit, shall immediately
be stamped "Rejected, No Deposit" and shall not be deemed a proper application. In
computing proper rental to be due in this connection, the acreage as shown on the New
Mexico state land office tract books shall be the basis. Rentals for application purposes
are to be computed at the minimum rate of one dollar ($1.00) per acre or fraction
thereof, unless otherwise specified by the commissioner.

[12/31/1999; 19.2.7.11 NMAC - Rn, 19 NMAC 3. SLO 7.11, 9/30/2002]
19.2.7.12 SEPARATE APPLICATIONS:

Separate applications shall be made for each lease and application shall be deemed for
all acreage listed thereon or for that part thereof as may be available for leasing. If an
application covers more than two thousand five hundred sixty (2,560) acres, or if all
legal subdivisions applied for are not contiguous, the application shall be rejected;
provided, however, if an application covers less than six hundred forty (640) acres, or if
all legal subdivisions are not contiguous, the application shall be rejected; provided,



however, a lease, or leases, may be issued covering less than six hundred forty (640)
acres if the subdivision or parcel is isolated from and not contiguous with other parcels
available for lease. An application which covers less than a legal subdivision or less
than an entire parcel in the case of a navigable river or lake bed shall be rejected.

[12/31/1999; 19.2.7.12 NMAC - Rn, 19 NMAC 3. SLO 7.12, 9/30/2002]
19.2.7.13 MISCELLANEOUS LANDS:

Lands of other state agencies or school districts (other than state trust lands or escheat
lands under the direct control of the commissioner) shall be leased only after the agency
or body controlling same has made request in writing to the commissioner to make
same available for leasing and after such lands have been posted to the mineral tract
books as herein provided. Premature applications covering such lands shall be rejected.
Lands sold prior to July 17, 1967, with minerals reserved, shall be leased only after
consultation with the surface patentee or contract purchaser. In addition, in the event
the lessee's operation will involve appropriation of water, which is under the jurisdiction
of the state engineer, written permission of the state engineer will be required before
operations can commence. A copy of the written authorization of the state engineer to
appropriate water shall be filed with the commissioner before water is appropriated.

[12/31/1999; 19.2.7.13 NMAC - Rn, 19 NMAC 3. SLO 7.13, 9/30/2002]
19.2.7.14 ONE (1) APPLICANT:

If more than one (1) person shall sign an application, the first (1st) name appearing
thereon shall be considered as the bona fide applicant and the lease shall issue only in
the name first listed. Such person only will be recognized by the commissioner as the
lessee and sole record holder. This Rule specifically applies to cases of partnerships
and other unincorporated associations; however, said agreements defining and setting
out the various interests of other parties in the lease may be filed with the commissioner
as miscellaneous instruments, and when so filed shall constitute constructive notice to
the world of the existence and the contents thereof; provided, however, that the
commissioner shall look solely and only to the lessee record holder for compliance with
the terms and conditions of the lease, and the commissioner shall not be a necessary
party to any dispute or controversy arising out of or because of such side agreement.
Notices hereunder and under the Geothermal Resources Act required to be given to the
lessee by the commissioner shall be sufficient if mailed to the record lessee.

[12/31/1999; 19.2.7.14 NMAC - Rn, 19 NMAC 3. SLO 7.14, 9/30/2002]
19.2.7.15 PRIORITY OF APPLICANTS - LIMITATIONS:
A prior application, if submitted in accordance with these rules and if in proper form,

shall ordinarily be given a preference right to lease; provided, however, that neither this
provision nor any other provision or combination of provisions contained in these rules



shall ever be construed to limit the power of the commissioner to withhold at any time
any tract or tracts from leasing for geothermal resources purposes, if in the
commissioner’s opinion the best interests of the trust, or the state agency involved
would be served by so doing, and no such provision or provisions shall ever be
construed so as to prohibit the commissioner from rejecting any application at any time
prior to approval and issuance of lease, and to offer said tract or tracts for lease at
public auction as provided in 19.2.7.21 NMAC through 19.2.7.26 NMAC, inclusive.

[12/31/1999; 19.2.7.15 NMAC - Rn, 19 NMAC 3. SLO 7.15, 9/30/2002; A, 6/11/2019]
19.2.7.16 APPLICATION BY MAIL - SIMULTANEOUS APPLICANTS:

A. Applications received in the same delivery of open mail shall be deemed to have
been filed simultaneously and shall be stamped as of the date and hour delivery was
made to the New Mexico state land office.

B. When newly acquired acreage is posted to the tract books, or when open
acreage is designated upon the tract books to be open acreage after having been
previously leased or withdrawn from leasing by the commissioner, all applications for
lease filed thereon within three (3) New Mexico state land office work days after such
posting or designating, shall be considered as simultaneous applications.

C. In computing the time, the day of relinquishment, expiration, posting or
designation shall be disregarded.

[12/31/1999; 19.2.7.16 NMAC - Rn, 19 NMAC 3. SLO 7.16, 9/30/2002]
19.2.7.17 DISPOSAL OF SIMULTANEOUS APPLICATIONS:

When simultaneous applications for lease are filed for the same lands, they may be
disposed of in either of the following methods, as the commissioner may decide:

A. by submission of amended applications by the applicant in which case
preference will be given to the applicant offering the highest bonus; or

B. by rejecting all applications and offering the lands for lease at public auction in
the manner provided in 19.2.7.21 NMAC through 19.2.7.26 NMAC, inclusive.

[12/31/1999; 19.2.7.17 NMAC - Rn, 19 NMAC 3. SLO 7.17, 9/30/2002]

19.2.7.18 COMMISSIONER MAY WITHHOLD LAND FROM LEASING - POSTING
TO TRACT BOOK:

The commissioner, at the commissioner’s discretion, may at any time either before or
after application is made, withhold any tract, subdivision or parcel of land from leasing, if
in the commissioner’s opinion the best interest of the trust would be served.



Immediately after making determination to withhold any tract or tracts, the commissioner
shall reject any and all pending applications and enter a proper notation upon the tract
books, indicating the action taken and the date thereof. If and when thereafter the
commissioner shall determine said lands again to be open for leasing, the
commissioner shall enter a notation on the tract books to that effect, and the provisions
of 19.2.7.16 NMAC (three day rule) shall apply from the date of said notation. Provided,
further, that should the commissioner so determine said lands again to be open for
leasing within six months from the date of withdrawal, the commissioner shall give 15
days advance written notice to all previously rejected applicants, if any.

[12/31/1999; 19.2.7.18 NMAC - Rn, 19 NMAC 3. SLO 7.18, 9/30/2002; A, 6/11/2019]
19.2.7.19 APPLICANTS REJECTED - LEASE AUCTIONED:

The commissioner may, at the commissioner’s discretion, reject any pending application
for lease and offer the acreage embraced therein for lease upon competitive bidding by
sealed bids or at public auction to the bidder offering the highest bonus in addition to the
minimum annual rentals as set by the commissioner.

[12/31/1999; 19.2.7.19 NMAC - Rn, 19 NMAC 3. SLO 7.19, 9/30/2002; A, 6/11/2019]
19.2.7.20 KNOWN GEOTHERMAL FIELDS:

Lands classified as "known geothermal fields" as provided in Section 6 of the
Geothermal Resources Act (Section 19-13-6 NMSA 1978) shall be withdrawn, such
withdrawal posted to the tract books, and such lands shall be leased at public auction
only as provided in 19.2.7.18 NMAC, 19.2.7.19 NMAC, and 19.2.7.21 NMAC through
19.2.7.26 NMAC, inclusive.

[12/31/1999; 19.2.7.20 NMAC - Rn, 19 NMAC 3. SLO 7.20, 9/30/2002]

19.2.7.21 PUBLIC AUCTION SALE DATE:

Regular lease sales will ordinarily be held on the third (3rd) Thursday of each month, or
on the next business day following where the third (3rd) Thursday falls on a holiday.
Special sales may also be held on other dates at the discretion of the commissioner.
[12/31/1999; 19.2.7.21 NMAC - Rn, 19 NMAC 3. SLO 7.21, 9/30/2002]

19.2.7.22 NOTICE OF SALE POSTED - SEALED OR ORAL BIDS:

Before any regular or special sale shall be held, the commissioner shall post in a
conspicuous place in the New Mexico state land office, not less than ten (10) days
before the date of the sale, a notice of same, specifying the place, date and hour of the

sale, and containing a description of the lands to be offered for lease and indicating
whether the sale is to be by sealed bids or at oral public auction.



[12/31/1999; 19.2.7.22 NMAC - Rn, 19 NMAC 3. SLO 7.22, 9/30/2002]
19.2.7.23 SEALED BIDS PROCEDURE:

In the event the sale is to be by sealed bids, bids will be received up to the hour set in
the notice of sale, and all bids submitted will be opened at the appointed hour, and the
lease will be awarded to the highest bidder, subject to the right of the commissioner to
reject all bids if the commissioner shall deem the bids too low or shall deem it in the
best interest of the trust to do so. In the event of such rejection, the action taken, the
date and hour thereof, and reason therefor, shall be indicated on the tract books, in the
same manner as provided in 19.2.7.18 NMAC. Sealed bids will be accompanied by
remittance covering application fee, first year's rental and bonus offered.

[12/31/1999; 19.2.7.23 NMAC - Rn, 19 NMAC 3. SLO 7.23, 9/30/2002; A, 6/11/2019]
19.2.7.24  ORAL BIDS - PROCEDURE:

In the event sale is by public auction, the successful bidder will be required to pay the
filing fee as set forth in the schedule of fees, the first (1st) year's rental and bonus
offered on or before close of business on the date of sale.

[12/31/1999; 19.2.7.24 NMAC - Rn, 19 NMAC 3. SLO 7.24, 9/30/2002; A, 6/30/2016]
19.2.7.25 WHERE NO BIDS RECEIVED:

If no bids are received for any tract described in the notice, said tract shall be
considered as withdrawn until further notice and proper notations made upon the
mineral tract books.

[12/31/1999; 19.2.7.25 NMAC - Rn, 19 NMAC 3. SLO 7.25, 9/30/2002]

19.2.7.26 TIE BIDS:

In the event the sale is by sealed bid and in the event two (2) or more highest bids are
received for the same tract, offering the same bonus, the lease shall be disposed of by
submission of amended applications by the applicants, in which case preference will be
given to the applicant offering the higher bonus.

[12/31/1999; 19.2.7.26 NMAC - Rn, 19 NMAC 3. SLO 7.26, 9/30/2002]

19.2.7.27 FORMS:

Leases are to be made upon forms prescribed and furnished by the commissioner.

[12/31/1999; 19.2.7.27 NMAC - Rn, 19 NMAC 3. SLO 7.27, 9/30/2002]



19.2.7.28 LIMITATIONS OF ACREAGE:

No person, association or corporation shall take, hold, own or control any interest, direct
or indirect, in state geothermal resources leases exceeding fifty-one thousand two
hundred (51,200) acres.

[12/31/1999; 19.2.7.28 NMAC - Rn, 19 NMAC 3. SLO 7.28, 9/30/2002]
19.2.7.29 LIMITATIONS ON ASSIGNMENTS - MANNER OF EXECUTION:

Subject to such conditions as the commissioner may require, leases may be assigned in
whole or in part; however, no assignment of an undivided interest in a lease or any part
thereof, or any assignment of less than a legal subdivision or tract shall be recognized
or approved by the commissioner. Such assignments shall be executed and
acknowledged in the same manner prescribed for conveyance of real estate and shall
be filed in triplicate with the commissioner. One (1) copy shall be recorded permanently,
another filed, and the third (3rd) copy returned to the assignee. The approval of the
commissioner shall be noted upon all copies.

[12/31/1999; 19.2.7.29 NMAC - Rn, 19 NMAC 3. SLO 7.29, 9/30/2002]
19.2.7.30 FORMS AND FEE:

All assignments shall be upon forms prescribed and furnished by the commissioner
which shall recite, among other things, the consideration paid for the assignment. The
fee for filing shall be as set forth in the schedule of fees.

[12/31/1999; 19.2.7.30 NMAC - Rn, 19 NMAC 3. SLO 7.30, 9/30/2002; A, 6/30/2016]
19.2.7.31 REFUSAL AND CONDITIONS:

The commissioner may refuse to approve any assignment and may condition the
commissioner’s approval on such additional terms and compensation as the
commissioner may deem in the best interests of the trust.

[12/31/1999; 19.2.7.31 NMAC - Rn, 19 NMAC 3. SLO 7.31, 9/30/2002; A, 6/11/2019]

19.2.7.32 EFFECT OF COMMISSIONER'S APPROVAL - MISCELLANEOUS
INSTRUMENTS:

Upon approval of the commissioner, the assignor shall be relieved from all obligations
owing to the state of New Mexico with respect to the lands embraced in the assignment,
and the state shall likewise be relieved from all obligations to the assignor as to the said
lands, and the assignee shall succeed to all the rights and privileges of the assignor and
assumes all of the duties and obligations of the assignor as to the said lands; provided,
however, any record owner of any lease may enter into any contract for the



development of the leasehold premises or any portion thereof, or may create overriding
royalties or obligations payable out of production, or enter into any agreements with
respect to the development or operation of the leasehold premises. It shall not be
necessary for any such contracts, agreements or other instruments to be approved by
the commissioner, but nothing contained in these rules shall relieve the record title
owner of such lease from complying with any of the terms or provisions thereof, and the
commissioner shall look solely and only to such record owner for compliance therewith,
and in any controversy respecting any such contracts, agreements or other instruments,
the commissioner shall not be a necessary party. All such contracts, agreements and
other instruments may be filed either in the office of the commissioner or recorded in the
office of the county clerk wherein the lands are situated, and the filing and recording
thereof shall constitute notice to the world of the existence and the contents thereof,
except as to the commissioner. The fee for filing such miscellaneous instruments with
the commissioner shall be as set forth in the schedule of fees.

[12/31/1999; 19.2.7.32 NMAC - Rn, 19 NMAC 3. SLO 7.32, 9/30/2002; A, 6/30/2016]
19.2.7.33 EFFECT OF ASSIGNMENT ON PRODUCTION:

When any assignment of a portion of the lease shall be approved by the commissioner,
the assigned and the retained portions of the lease shall be treated and considered as
separate leases for the purpose of determining whether the lessee or lessees have a
right of renewal for succeeding five (5) year terms, and also for the purpose of bonding
as provided in 19.2.7.37 NMAC, 19.2.7.38 NMAC, and 19.2.7.39 NMAC.

[12/31/1999; 19.2.7.33 NMAC - Rn, 19 NMAC 3. SLO 7.33, 9/30/2002]

19.2.7.34 ASSIGNMENTS TO BE RECORDED IN NEW MEXICO STATE LAND
OFFICE:

Assignments must be accompanied by the filing fee as set forth in the schedule of fees
and filed with the commissioner within one hundred (100) days after having been signed
by the assignor as shown upon the face of the instrument and not from the date of
acknowledgment. Those presented after expiration of that time shall not be approved
unless it can be shown to the satisfaction of the commissioner that extreme hardship
will result to one (1) or more of the parties and that no prejudice to the rights of the state
of New Mexico will occur. An additional fee as set forth in the schedule of fees will be
charged for each such assignment (or each group of assignments, if the same basic
facts are involved) to cover expense of investigation and records search.

[12/31/1999; 19.2.7.34 NMAC - Rn, 19 NMAC 3. SLO 7.34, 9/30/2002; A, 6/30/2016]
19.2.7.35 RESIDENT DECEDENT'S LEASE:

To effect transfer of an interest in a lease owned by a deceased resident of New
Mexico, proper probate proceedings must be had in accordance with the New Mexico



Probate Code, and certified copies of such proceedings showing proper legal authority
to transfer must be filed with the commissioner.

[12/31/1999; 19.2.7.35 NMAC - Rn, 19 NMAC 3. SLO 7.35, 9/30/2002]
19.2.7.36 FOREIGN DECEDENT:

In the event a decedent owner of a lease was a resident of a state other than New
Mexico, the estate must be probated in the state of such residence and ancillary
proceedings conducted in the proper New Mexico court, and certified copies of such
proceedings showing proper legal authority to transfer must be filed with the
commissioner. Provided, however, where the decedent died on or after July 1, 1976, the
lease may be transferred upon the foreign personal representative's compliance with
the provisions of the New Mexico Probate Code.

[12/31/1999; 19.2.7.36 NMAC - Rn, 19 NMAC 3. SLO 7.36, 9/30/2002]
19.2.7.37 SURETY TO PROTECT SURFACE LESSEE WAIVERS:

A. Before any lessee shall commence development or operations, including any and
all prospecting activities upon the lands, such lessee shall execute and file with the
commissioner a sufficient bond or other surety, in an amount to be fixed by the
commissioner, but not less than five thousand dollars ($5,000.00), in favor of the state
of New Mexico, for the benefit of the state, its contract purchaser, patentee, or surface
lessee, to secure payment for any damages to the leased land or tangible
improvements upon the leased land as may be suffered by reason of development and
operations upon the land by the lessee.

B. The bond may be either a corporate or individual surety bond and such sureties
may be required to furnish proof that their net worth free and clear of all indebtedness or
claims equals or exceeds the amount of the obligation. In lieu of said bond, with the
commissioner's consent, the lessee may file with the commissioner a waiver of bond or
other surety duly executed and acknowledged by the applicable surface owner or
holders owning improvements.

[12/31/1999; 19.2.7.37 NMAC - Rn, 19 NMAC 3. SLO 7.37, 9/30/2002]
19.2.7.38 PERFORMANCE SURETY:

Before a lease shall issue, the lessee shall file with the commissioner a bond or other
surety in an amount to be set by the commissioner which the commissioner deems
necessary to guarantee payment of royalties to become due the state of New Mexico.
With the approval of the commissioner, in lieu of separate surface improvement damage
and performance bonds, a twenty-five thousand dollar ($25,000.00) bond or other
surety may be used at the option of lessee for the use and benefit of the commissioner,
to secure surface improvement damage and the performance of the lessee as lessee



under one or more state leases or permits for minerals, oil and gas, coal or geothermal
resources, or as holder under one or more state rights of way or easements which the
lessee has executed with the commissioner. The lessee will be obligated to perform and
keep all terms, covenants, conditions and requirements of all state leases for minerals,
oil and gas, coal or geothermal resources, and of all state rights of way and easements
executed with the commissioner, including the payment of royalties when due and
compliance with all established mining plans and reclamation requirements.

[12/31/1999; 19.2.7.38 NMAC - Rn, 19 NMAC 3. SLO 7.38, 9/30/2002; A, 6/11/2019]
19.2.7.39 FORMS:

Forms for all bonds are prescribed and furnished by the commissioner.

[12/31/1999; 19.2.7.39 NMAC - Rn, 19 NMAC 3. SLO 7.39, 9/30/2002]

19.2.7.40 ROYALTY REPORTS:

Lessees shall file royalty reports as such times and upon forms as may be prescribed
by the commissioner.

[12/31/1999; 19.2.7.40 NMAC - Rn, 19 NMAC 3. SLO 7.40, 9/30/2002]
19.2.7.41 [RESERVED]

[12/31/1999; 19.2.7.41 NMAC - Rn, 19 NMAC 3. SLO 7.41, 9/30/2002]
19.2.7.42 COLLATERAL ASSIGNMENTS OF LEASES:

Collateral assignments of leases shall be filed in duplicate upon forms provided by the
commissioner together with the filing fee as set forth in the schedule of fees.

[12/31/1999; 19.2.7.42 NMAC - Rn, 19 NMAC 3. SLO 7.42, 9/30/2002; A, 6/30/2016]

19.2.7.43 CO-OPERATIVE OR UNITIZED DEVELOPMENT FOR OPERATION OF
LEASES:

The commissioner may, after public hearing, approve cooperative or unit development
for operation of leases under the provisions of Section 14 of the Geothermal Resources
Act (Section 19-13-14 NMSA 1978) upon the commissioner’s determining that such will
be in the interest of conservation of geothermal resources and where the commissioner
finds such would be to the best interests of the trust or the agency with jurisdiction over
the lands involved.

[12/31/1999; 19.2.7.43 NMAC - Rn, 19 NMAC 3. SLO 7.43, 9/30/2002; A, 6/11/2019]



19.2.7.44 [RESERVED]

[12/31/1999; 19.2.7.44 NMAC - Rn, 19 NMAC 3. SLO 7.44, 9/30/2002; Repealed,
6/30/2016]

PART 8: RELATING TO AGRICULTURAL LEASES
19.2.8.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[6/29/96; 19.2.8.1 NMAC - Rn, 19 NMAC 3 SLO 8.1, 09/30/02]

19.2.8.2 SCOPE:

Current and future lessees of state trust lands.

[6/29/96; 19.2.8.2 NMAC - Rn, 19 NMAC 3 SLO 8.2, 09/30/02]

19.2.8.3 STATUTORY AUTHORITY:

Section 19-1-23 NMSA 1978.

[6/29/96; 19.2.8.3 NMAC - Rn, 19 NMAC 3 SLO 8.3, 09/30/02]

19.2.8.4 DURATION:

Permanent.

[6/29/96; 19.2.8.4 NMAC - Rn, 19 NMAC 3 SLO 8.4, 09/30/02]

19.2.8.5 EFFECTIVE DATE:

June 29, 1996, unless a later date is cited at the end of a section.

[6/29/96; 19.2.8.5 NMAC - Rn, 19 NMAC 3 SLO 8.5, 09/30/02; A, 06/30/16]

19.2.8.6 OBJECTIVE:

To clarify the definition of an agricultural lease, add specific guidelines for conducting
appraisals of improvements located on state trust lands, update and clarify the
procedures for documenting a lessee’s improvements, delete the provision allowing
applications to lease a part of the state trust lands held under an existing lease, require

a lessee to fence land held under an agricultural lease unless the land is managed in
conjunction with adjoining land, add language clarifying when a sublease is created,



clarify aspects of processing multiple applications ("competitive bids") to lease the same
trust land, and address other aspects of leasing lands under an agricultural lease of
state trust lands.

[6/29/96; 19.2.8.6 NMAC - Rn, 19 NMAC 3 SLO 8.6, 09/30/02]
19.2.8.7 DEFINITIONS:

The following terms as used in this rule shall have the meaning indicated unless
otherwise clearly stated in the text:

A. "Agricultural lease" - The commissioner's conveyance, in writing, of the right to
use and possess the surface of specified state land for the production of crops and
other products of the soil, animal husbandry or for other related uses. An agricultural
lease may be subject to such other rights and uses on the same land as the
commissioner may authorize in writing. The lease instrument shall be in a form and
contain such provisions as may be prescribed by the commissioner, which provisions
shall be deemed to include all pertinent statutes and state land office Rules in effect at
lease issuance or as thereafter amended or promulgated.

B. "Agricultural sublease" - A transaction or arrangement whereby a lessee
grants to another rights or interests conveyed to the lessee by an agricultural lease. A
sublease is created when the lessee transfers to another either the possession of the
leased premises, or a portion thereof, or the management and control of crops and
other products of the soil, animals, or other permitted uses located on the leased
premises. A sublease is not created when the lessee retains possession of the leased
premises and manages and controls crops and other products of the soil or animals
located on the leased premises but not owned by the lessee.

C. "Authorized improvements" - Improvements placed, made or developed on
state lands by a lessee with the express written consent of the commissioner;
improvements placed, made or developed on state lands by a lessee that are valued
within the limitations prescribed by Section 19-7-51 NMSA 1978; improvements placed,
made or developed on state lands prior to March 1, 1955; and, improvements placed,
made or developed on state lands after March 1, 1955, but prior to March 1, 1975,
provided such improvements are approved in writing by the commissioner on or before
October 31, 1993.

D. "Cultivated land" - State trust land suitable for the production of crops or other
products of the soil. Cultivated land may be dry cropland, irrigated cropland, orchards or
regularly irrigated pasture.

E. "Dry cropland" - Cultivated land for which rainfall is the only source of water to
produce crops.



F. "Grazing land" - State trust land suitable for the production and utilization of
native forage and on which the ecological plant community is suitable for animal
husbandry.

G. "lrrigated cropland” - Cultivated land for which the primary supply of water to
produce crops is from a man-made diversion of ground water or surface water.

H. "Lessee" - The party of record at the state land office who leases state trust land
from the commissioner under an agricultural lease.

I. "Open acreage" - State trust land which is not leased and has not been
withdrawn from leasing by the commissioner as shown on the state land office
departmental tract books.

J. "Replacement cost less physical deterioration or functional obsolescence”
- The cost of replacing the improvements, at current prices, with improvements having
the same utility equivalent, less a deduction for the total loss in value arising from the
physical deterioration or functional obsolescence of the improvement.

K. "Schedule of fees" - A list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land office
website and is subject to change at the discretion of the commissioner. Unless
otherwise noted in the schedule of fees or in this rule, the fee shall be non-refundable.

L. "Simultaneous applications" - Two or more valid agricultural lease applications
that apply to lease the same land and that are received at the state land office on the
same regular work day.

M. "State trust land" - Land depicted as within the care, custody and control of the
commissioner of public lands by the state land office master title tract books.

N. "Unauthorized improvements" - Improvements other than authorized
improvements placed, made or developed on state trust lands.

[3/11/81, 1/20/84, 9/30/85, 12/1/92, 6/29/96; 19.2.8.7 NMAC - Rn, 19 NMAC 3 SLO 8.7,
09/30/02; A, 04/15/10; A, 06/30/16]

19.2.8.8 AGRICULTURAL LEASES:
A. The commissioner may lease state trust land for agricultural purposes in such
manner and upon such terms as the commissioner determines to be in the best

interests of the trust for which the lands are held by the state.

B. Each agricultural lessee shall protect the leased state trust lands from waste and
trespass.



C. One who leases state trust lands shall fence the lands leased, unless such lands
shall be used and managed in conjunction with adjacent land, or are subject to an
exchange of use agreement.

D. Agricultural leases shall be issued for animal husbandry, cultivated land or both,
or for other related uses.

E. The commissioner may, at any time, withhold state trust land from agricultural
leasing or reject applications to lease, whether such applications are to lease open
acreage, to renew an existing lease, or to lease land already under lease to another, if
the commissioner determines such action is in the best interests of the trust for which
the land is held.

F. All agricultural leases shall be upon forms prescribed by the commissioner and
shall contain such terms and conditions as are required by law or as are deemed
appropriate by the commissioner. Each lease shall have only one (1) mailing address of
record at the state land office regardless of the number of lessees under the lease, and
the commissioner shall mail all lease notices to such address of record and no other.

G. Agricultural leases with terms of five (5) years or less may be issued by the
commissioner without advertisement or public auction. All such leases shall commence
on October 1st and expire on September 30th; provided, however, leases on open
acreage issued after October 1st shall bear the actual date of execution and shall be
issued for the balance of that lease year plus no more than four (4) additional years.

H. Outstanding agricultural leases and permits on lands acquired by the state of
New Mexico from the United States shall be honored until their expiration. The lessees
under such leases shall have the right as provided by law to match competitive lease
bids and obtain new leases.

[12/1/92, 6/29/96; 19.2.8.8 NMAC - Rn, 19 NMAC 3 SLO 8.8, 09/30/02; A, 04/15/10]
19.2.8.9 APPLICATIONS TO LEASE:

A. Requirements for all applications. Applications for agricultural leases may be filed
for state trust lands shown on the state land office departmental tract books as either
open acreage or land under lease at the time an application is submitted. The
commissioner shall reject any application to lease state trust lands, whether held under
an existing lease or not under lease at the time application is made, if the commissioner
determines that the award of a lease to the applicant would not be in the best interests
of the trust.

(1) A single application shall not be accepted for lands held under more than
one existing lease or for both open acreage and lands held by an existing lease.



(2)  All agricultural lease applications shall be made under oath on forms
prescribed by the commissioner.

(3)  All agricultural lease applications for open acreage or competitive bid shall
include a sworn appraisal of the land applied for, and all improvements located thereon,
made by a disinterested party who has personal knowledge and ability to provide a true
and accurate assessment of the value of the land and the improvements. An existing
lessee applying for a new lease on trust land which the lessee currently leases, in lieu of
an appraisal of the improvements, shall submit a listing of all improvements located on
the land, but need not submit an appraisal of the land.

(a) All appraisals of improvements made for the purposes of this rule shall be
made on the basis of replacement cost less a deduction for the total loss in value arising
from the physical deterioration or functional obsolescence of the improvements, and a
value shall be listed separately for each improvement.

(b) The inclusion of unauthorized improvements on any appraisal or listing of
improvements submitted to the commissioner for any purpose shall not be interpreted
as approval of those improvements by the commissioner. Improvements shall be
approved only as provided under 19.2.8.17 NMAC "agricultural improvements" below.

B. Application requirements for open acreage. In addition to the requirements set
forth in Subsection A above, agricultural lease applications for open acreage shall be
accompanied by:

(1) the lease application filing fee as set forth in the schedule of fees;

(2) the deposit of a sum equal to the first year's offered rental, which shall in
no case be less than the minimum rent in the schedule of fees, or if fewer than 12
months remain in the period between the date of lease application and the following
September 30th, the deposit of an amount equal to the first year's offered rental
reduced on a pro rata basis by month; and,

(3) the deposit of a sum equal to the appraised value of the authorized
improvements on the land applied for or a bill of sale or waiver of payment signed by the
holder of the right to compensation for such improvements.

C. Simultaneous applications for open acreage. Upon receipt of simultaneous
applications for open acreage, the lease shall be awarded to the applicant offering the
highest annual rental or, at the commissioner's discretion, the applications may be
rejected; and

(1) the applicants permitted to submit confidential sealed lease bids on forms
and pursuant to procedures prescribed by the commissioner with the lease awarded to
the applicant who by the date and time specified by the commissioner submits the
highest sealed bid, if to anyone; or



(2) the open acreage leased by advertised, competitive bid to the bidder
offering the highest annual rental, if to anyone.

D. Application requirements for renewal. In addition to the requirements set forth in
Subsection A above, agricultural lease applications for a new lease on lands held by the
applicant under an existing lease shall:

(2) be accompanied by the lease application filing fee as set forth in the
schedule of fees;

(2) be accompanied by the first year's offered rental, which shall in no case be
less than the minimum rent in the schedule of fees; and

3) be filed with the commissioner on or before August 1st of the year in which
the existing lease is to expire; the failure to submit the application on or before August
1st shall result in the forfeiture of the lessee's right to obtain the lease by matching the
highest annual rental offered by other applicants to lease the same land.

E. Application requirements for competitive bids. In addition to the requirements set
forth in Subsection A above, agricultural lease applications to lease lands leased to
another under an existing lease shall be made for the entire acreage under lease. Such
applications shall be made on or before September 1st in the year in which the existing
lease is to expire, and shall be accompanied by:

(1) the lease application filing fee as set forth in the schedule of fees;

(2)  the deposit of a sum equal to the first year's offered rental which shall in
no case be less than the minimum rent in the schedule of fees; and

(3) the deposit by money order, cashier's check or certified check of a sum
equal to the appraised value of the authorized improvements on the land applied for, or
a bill of sale or waiver of payment signed by the holder of the right to compensation for
such improvements.

F. Determination of competitive bids. In the event more than one application is filed
to lease lands held by an existing agricultural lease, the lease shall be awarded to the
applicant offering the highest annual rental, provided that such award is in the best
interest of the trust. If, however, the lease is not in default and one of the applicants is
the lessee under the existing lease who correctly applied for the new lease prior to
August 1st, the commissioner shall notify the lessee in writing of the amount of the
highest annual rental offered by another applicant for the lease and the name and
address of the applicant offering the highest annual rental. If the lessee matches such
offer on or before September 30th, the new lease shall be awarded to the lessee, if to
anyone. If the lessee does not apply to lease the land on or before August 1st, and
more than one lease application is made on the leased land on or before September
1st, the commissioner, in the commissioner's discretion, may award the lease to the



applicant offering the highest annual rental, provided that such award is in the best
interest of the trust. Alternatively, the commissioner may implement the procedures
applicable in instances of simultaneous application set out in Subsection C above.

G. Improvement value disputes. The value of the improvements, if in dispute, shall
be determined by the commissioner's appraisal. If there is a dispute over the value of
the improvements as determined by the commissioner, the disputing party must file a
contest to determine such value. The parties to such a contest shall be the existing
lessee and the competitive bidder.

H. Sealed bids. A lessee or applicant submitting a sealed bid in response to the
commissioner's request for sealed bids, shall not be permitted to change or supplement
that bid after it has been submitted.

I.  Non-conforming applications. Any lease application which does not comply with
the requirements of this Section 19.2.8.9 NMAC shall be subject to rejection.

(1) If the rejected application is to renew a lease, and such application is not
corrected in time, the applicant shall fail to retain the right to match a competitive bid set
out in Section 19-7-49 NMSA 1978.

(2) In the commissioner’s discretion, but only in cases where there is no
competitive bid, the commissioner may, pursuant to Section 19-7-4 NMSA 1978, grant
additional time to correct minor errors or omissions in an application.

[3/11/1981, 1/20/1984, 9/30/1985, 12/1/1992, 6/29/1996; 19.2.8.9 NMAC - Rn, 19
NMAC 3 SLO 8.9, 9/30/2002; A, 4/15/2010; A, 6/30/2016; A, 6/11/2019]

19.2.8.10 WITHDRAWAL.:

A. The commissioner may withdraw from an agricultural lease during its term up to
one-half the leased acreage not to exceed six hundred and forty (640) acres provided
that:

(1) the commissioner has received a bona fide offer to lease or purchase the
lands proposed for withdrawal for uses other than agricultural uses and the offered
rental or purchase price indicates the land has a current higher and better value for
uses other than agricultural uses;

(2) the commissioner makes a written determination that such withdrawal is in
the best interests of the trust for which the land is held and that the land to be withdrawn
has a current higher and better value for uses other than agricultural uses; and

(3) the commissioner mails notice of the withdrawal to the lessee by certified
mail at least ninety (90) days prior to the date the withdrawal is to be effective and
includes with the notice:



(a) a copy of the written determination described in Paragraph (2) of
Subsection A of 19.2.8.10 NMAC;

(b) a description of the land to be withdrawn sufficiently detailed to permit
identification and location of the land with reasonable accuracy;

(c) the appraised value for uses other than agricultural uses, of the land to be
withdrawn; and

(d) a notice to vacate that sets forth the date the withdrawal is to be effective.

B. The commissioner shall not withdraw a portion of the leased lands pursuant to
this rule if such withdrawal would adversely affect the lessee's use of water on the
remaining portion of the leased lands, unless the lessee has a reasonable alternative to
mitigate the adverse effect.

C. The commissioner shall refund to the lessee on a pro rata basis rentals paid in
advance on the withdrawn lands for the period of time between the effective withdrawal
date and the next following rental payment due date.

D. Upon the sale or lease of the withdrawn land, the owner or subsequent lessee
shall fence the withdrawn land from adjoining land that is under agricultural lease.

E. Alessee from whom leased lands are withdrawn, who is entitled to compensation
for improvements on lands withdrawn, shall receive such compensation from the
subsequent lessee or purchaser of the lands withdrawn, as provided by statute and this
rule.

[12/1/92, 6/29/96; 19.2.8.10 NMAC - Rn, 19 NMAC 3 SLO 8.10, 09/30/02]
19.2.8.11 RENTAL:

A. In the absence of a competitive bid, the annual rental for grazing land leased
under an agricultural lease shall be determined by the following formula:

Annual rental = $0.0474 (Base Value) x Carrying Capacity (CC) x Acreage x Economic
Variable Index (EVI).

Q) The EVI in any year (t), October 1st through September 30th, is the ratio
of the value of a state land office adjustment factor for that year (SLOAFt) to the value
of that same adjustment factor calculated for the base year 1987 (SLOAF87), i.e.,
SLOAFt : SLOAF87, or SLOAFt divided by SLOAF87 (1987 base = 135).

(2) To determine the SLOAF for each year (t+1), the commissioner shall use
the following formula, in which the three indices (the western states forage value index
(FVI), beef cattle price index (BCPI), and the prices paid index (PPI)) correspond to the



United States department of agriculture's annually published indices for the immediately
preceding year (t): SLOAFt+1 = -14.92 + (1.57 x FVIt) + (0.26 x BCPIt) - (0.67 x PPIt).

B. The commissioner shall determine the carrying capacity for grazing land in
accordance with Section 19-7-29 NMSA 1978, which may be redetermined. A lessee
seeking a reevaluation and redetermination of the carrying capacity shall submit such
forms as may be prescribed by the commissioner.

C. Notwithstanding the application of the formula to determine lease rentals for
grazing land, the annual rental shall not be less than the minimum rent set forth in the
schedule of fees nor shall it be decreased or increased by more than thirty-three and
one-third percent of the preceding year's rental for the same land.

D. The rental for cultivated land or land leased under an agricultural lease for other
uses shall be determined by the commissioner.

E. In computing rental on leases issued after October 1st, the rental for a part of a
month shall be the same as the rental for a full month.

[3/11/1981, 4/28/1982, 1/20/1984, 9/30/1985, 12/1/1992, 6/29/1996; 19.2.8.11 NMAC -
Rn, 19 NMAC 3 SLO 8.11, 9/30/2002; A, 6/11/2019]

19.2.8.12 SUBLEASING:

A. The sublease of an agricultural lease or any portion thereof may be made only
with the prior written consent of the commissioner.

(1) A sublease without the written consent of the commissioner prior to such
use or occupancy commencing shall be in violation of Sections 19-6-3 and 5 NMSA
1978.

(2) Sublease applications not submitted to the commissioner for approval
within thirty (30) days of their actual execution shall be rejected.

B. Applications to sublease shall be made under oath, on forms prescribed by the
commissioner and shall be accompanied by the first year's sublease payment.

C. The sublease payment shall be made by the lessee, in advance, in addition to
the annual lease rental, in an amount equal to twenty percent (.20) of the current annual
lease rental, but in no instance less than the minimum rent in the schedule of fees for
each year or any portion of a year in the sublease term.

Q) Sublease payments shall be computed on an annual basis from October
1st of each year to the following September 30th, and shall be due on the date of
sublease application and thereafter, following sublease approval, on the date the annual
lease rental is due.



(2) Sublease payment for a portion of a year shall not be prorated but shall be
in the same amount as the sublease payment for a full year.

D. No sublease term shall extend beyond the term of its base lease and lease
assignment shall result in the automatic termination of any sublease.

[3/11/81, 1/20/84, 9/30/85, 4/8/87, 12/1/92, 6/29/96; 19.2.8.12 NMAC - Rn, 19 NMAC 3
SLO 8.12, 09/30/02; A, 04/15/10]

19.2.8.13 RELINQUISHMENT:

A. With the prior written consent of the commissioner, the release of all outstanding
collateral assignments, and the payment to the commissioner of the relinquishment
filing fee as set forth in the schedule of fees, any lessee may relinquish to the state a
lease that is not in default and the lease shall be cancelled.

(1)  The relinquishment filing fee shall be waived if the relinquishment is at the
request of the commissioner.

(2)  Relinquishments shall be made on forms and in the manner prescribed by
the commissioner.

B. A relinquishment without the written consent of the commissioner shall be null
and void.

[3/11/81, 1/20/84, 9/30/85, 12/1/92; 19.2.8.13 NMAC - Rn, 19 NMAC 3 SLO 8.13,
09/30/02; A, 06/30/16]

19.2.8.14 ASSIGNMENTS:

A. With the written consent of the commissioner and the payment to the
commissioner of the assignment filing fee as set forth in the schedule of fees, a lessee
may assign the lease or the lease rights to any part of the land held thereunder for the
remainder of the lease term, provided the lease is not in default and any outstanding
collateral lease assignments have either been released or the prospective lease
assignee has agreed in writing to assume or take the lease subject to the rights of the
collateral assignees. Lease assignments shall be made under oath, upon forms
prescribed by the commissioner and shall be accompanied by the lease assignment
filing fee.

B. Upon the commissioner's approval in writing of the lease assignment, the
assignment form shall become the leasing instrument.

C. An assignment without the written consent of the commissioner shall be null and
void.



D. The assignment of an agricultural lease does not assign the appurtenant water
rights. The transfer of water rights to an assignee requires the use of the transfer of
ownership form provided by the office of the state engineer.

[3/11/81, 1/20/84, 9/30/85, 12/1/92, 6/29/96; 19.2.8.14 NMAC - Rn, 19 NMAC 3 SLO
8.14, 09/30/02; A, 04/15/10; A, 06/30/16]

19.2.8.15 COLLATERAL ASSIGNMENTS:

A. With the prior written consent of the commissioner and the payment to the
commissioner of the collateral assignment fee as set forth in the schedule of fees, a
lessee may assign as collateral security a lease that is not in default; provided,
however, that the collateral assignment of more than one (1) lease to secure the same
indebtedness shall be made by separate assigning instruments. The collateral
assignment of a lease shall not prevent its cancellation by the commissioner.

B. Collateral assignments shall be made upon forms prescribed by the
commissioner and shall be accompanied by the collateral assignment fee as set forth in
the schedule of fees.

C. The foreclosure of collateral assignments shall be accomplished in the manner
provided by law for the foreclosure of chattel mortgages. Upon the filing with the
commissioner of documentation proving the bona fide foreclosure and purchase of the
lease and the cure of any lease defaults, completed assignment forms, and the required
fee, the lease shall be assigned to the purchaser at the foreclosure sale, if such
purchaser is otherwise qualified to lease state trust lands.

D. The release of collateral assignments shall be accomplished by the collateral
assignee's executing and filing with the commissioner a release upon a form prescribed
by the commissioner and accompanied by the release of collateral assignment fee as
set forth in the schedule of fees.

(1)  The failure of a collateral assignee to execute and file with the
commissioner the release of a collateral assignment upon the satisfaction of the debt
secured by the assignment shall subject the assignee to the risk of criminal penalties
and civil liabilities as provided by law.

(2) The personal representative in the probate of a deceased collateral
assignee's estate may release collateral assignments by executing and filing with the
commissioner the release and certified copies of such other documents as the
commissioner may require.

[3/11/81, 1/20/84, 9/30/85, 12/1/92, 6/29/96; 19.2.8.15 NMAC - Rn, 19 NMAC 3 SLO
8.15, 09/30/02; A, 06/30/16]

19.2.8.16 TRANSFER OF LEASE UPON LESSEE'S DEATH:



A. Certified copies of letters testamentary and the final order in probate or the final
order determining heirship, together with the miscellaneous instruments, filing fee and
such other documents as the commissioner may require shall be filed with the
commissioner in order to transfer a deceased lessee's interest in an agricultural lease.
The agricultural lease may be carried on the records of the state land office in the name
of the estate until probate or a judicial proceeding determining heirship has been
completed.

B. The personal representative of the estate, subject to the normal approval
processes of the commissioner, may assign the lease by:

(1) filing with the commissioner certified copies of the death certificate and
letters testamentary;

(2)  executing the necessary assignment forms;

3) paying to the commissioner the lease assignment filing fee as set forth in
the schedule of fees; and

(4)  filing with the commissioner such other documents as the commissioner
may require.

C. Except for leases executed by two (2) or more lessees designated as joint
tenants with the right of survivorship, in the absence of probate, the lease interest of a
deceased lessee shall be transferred on the records of the state land office during the
term of the lease only by filing with the commissioner a certified copy of the certificate of
death, the affidavits of the legal heirs as to their claims and the absence of conflicting
claims, and such other documentation as the commissioner may require together with
the miscellaneous instruments filing fee as set forth in the schedule of fees.

D. If a lease is executed by two (2) or more lessees designated as joint tenants with
the right of survivorship, the interest of a deceased lessee may be transferred to the
surviving lessees on the records of the state land office by filing with the commissioner
the certificate of death together with the miscellaneous instruments filing fee.

E. If the heirs of a deceased lessee include minor children, a certified copy of the
proceedings of the appointment of a guardian, conservator or guardian ad litem,
together with such other documents as the commissioner may require and the
miscellaneous instruments filing fee shall be filed with the commissioner to transfer the
deceased lessee's interest in the lease.

F. The lease interest of a non-resident deceased lessee may be transferred by
complying with Sections 45-4-101 to -401 NMSA 1978 and any successor provisions
and by filing with the commissioner such documents as the commissioner may require
together with the miscellaneous instruments filing fee.



[3/11/81, 1/20/84, 9/30/85, 12/1/92, 6/29/96; 19.2.8.16 NMAC - Rn, 19 NMAC 3 SLO
8.16, 09/30/02; A, 06/30/16]

19.2.8.17 AGRICULTURAL IMPROVEMENTS:

A. Improvements shall not be placed, made or developed on state trust land without
the express written consent of the commissioner unless the cost of the improvement
and its placement is within the cost limitations prescribed by Section 19-7-51 NMSA
1978. Improvements shall be placed, made or developed on state trust land only by the
lessee of the land on which the improvements are to be located.

B. Applications to place, make or develop improvements on state trust lands held by
an agricultural lease shall be made by the lessee upon forms and in the manner
prescribed by the commissioner prior to initiation of placement or construction. Each
application to place improvements shall:

(1)  setforth the type and kind of improvements to be placed, made or
developed and their estimated cost;

(2)  specify the legal subdivisions on which the improvements are to be
located; and

3) be accompanied by the filing fee specified in the schedule of fees.

C. Inclusion of unauthorized improvements on any appraisal or listing of
improvements submitted to the commissioner for any purpose shall not serve as an
application to make, place or develop improvements on state trust lands or be
construed as approval of those improvements by the commissioner.

D. Upon completion of an authorized improvement, the lessee shall, by sworn
affidavit, notify the commissioner of the improvement's actual cost of acquisition,
construction or placement.

E. Removal:

(1)  All authorized improvements other than fences and growing crops shall be
deemed permanent improvements and shall be removed only upon those terms and
conditions to which the commissioner has agreed in writing prior to removal.

(2)  All unauthorized improvements placed, made or developed on state trust
lands by one acting in the capacity of the lessee of the land on which they are located
shall be removed unless the lessee applies for, and the commissioner grants, approval
of the improvements. The removal of such unauthorized improvements shall be
pursuant to terms and conditions established by the commissioner and shall be solely at
the expense of the lessee.



3) Unauthorized improvements placed, made or developed on state trust
land by one not acting in the capacity of the lessee of the lands on which the
improvements are located shall be subject to removal, sale or other disposition at the
commissioner's discretion.

F. Compensation: A purchaser or lessee of state trust lands on which authorized
improvements are located shall provide to the commissioner:

(1) abill of sale or waiver of payment signed by the holder of the right to
improvement compensation; or

(2) payment of the value of such improvements as determined by the
commissioner's appraisal. Payment of the value of authorized improvements received
by the commissioner shall be remitted to the holder of the right to improvement
compensation.

3) Except as provided below, the commissioner shall recognize the
compensability at one hundred (1.00) percent of value for authorized improvements.

(4)  The commissioner shall recognize the compensability of all or any of the
unauthorized improvements placed on state trust lands by one acting in the capacity of
the lessee at any percentage of value, including zero (0.00) percent, but in no case
more than seventy-five (.75) percent of value.

(5)  The compensability of unauthorized improvements placed, made or
developed on state trust lands by one not acting in the capacity of the lessee of the
lands on which the improvements are located may be recognized at any percentage of
value by the commissioner, including zero percent of value.

(6) In any instance when a lessee’s improvements have been cost-shared
with a government entity or through a grant, the lessee’s compensation shall be equal to
the percent, if any, of the original cost paid by the lessee, which percent shall be applied
to the value described in Subsection F of 19.2.8.17 NMAC above.

[3/11/81, 1/20/84, 9/30/85, 11/4/88, 8/8/89, 12/1/92, 6/29/96; 19.2.8.17 NMAC - Rn, 19
NMAC 3 SLO 8.17, 09/30/02; A, 04/15/10]

19.2.8.18  CANCELLATION:
A. The commissioner may cancel any agricultural lease:
(1)  obtained by fraud;

(2)  executed through mistake or without authority of law;



(3) thatis in default for violation of any of the lease terms, covenants or
conditions, which include these rules and applicable statutes, including nonpayment of
rentals; or

(4) thatis in default for the lessee's failure to protect the leased lands from
trespass or waste.

B. The commissioner may enter lease cancellation thirty (30) days after providing
the lessee and any collateral assignees with notice of default by certified mail.

(2) Lease cancellation shall not be made if, within such thirty (30) day period,
the lessee shall either comply with the commissioner's demands for cure, or appear
before the commissioner and show good cause, as determined by the commissioner,
why the lease should not be cancelled.

(2)  The commissioner may at any time enforce the lien against improvements
to satisfy delinquent rentals.

[3/11/81, 9/30/85, 12/1/92, 6/29/96; 19.2.8.18 NMAC - Rn, 19 NMAC 3 SLO 8.18,
09/30/02]

19.2.8.19 CONVERSION:

A. Land held under an agricultural lease may be reclassified from grazing land to
cultivated land or from cultivated land to grazing land and the lease amended to permit
such use after conversion upon application to the commissioner and receipt of the
commissioner's written consent to convert the use of the land.

B. Applications to convert shall be made under oath on forms prescribed by the
commissioner and accompanied by:

(1) the conversion application filing fee as set forth in the schedule of fees;
and

(2) areclamation plan to be implemented in the event the commissioner
determines the conversion has been unsuccessful and the converted land should revert
to its prior use.

C. The commissioner's approval of the application to convert and the issuance of an
amended lease may be conditioned upon the lessee's obtaining sufficient surety for the
benefit of the state of New Mexico to guarantee the land's restoration in the event of
lease default, cancellation, relinquishment or termination for any reason, or the
reversion of the land to its prior use.

D. Upon conversion, the lessee shall pay to the commissioner an amount equal to
the difference between the grazing land rental and the cultivated land rental as



determined by the commissioner for the period between the date of conversion and the
first following rental payment due date.

E. In the event converted land reverts to its prior use, the lessee, at the lessee’s
own expense, shall restore the land to a stabilized condition through reclamation and
revegetation implemented pursuant to the reclamation plan submitted with the
application to convert. No reduction in rentals due to the reversion shall be effective until
such plan has been implemented to the commissioner's satisfaction.

[3/11/1981, 4/28/1982, 1/20/1984, 9/30/1985, 12/1/1992, 6/29/1996; 19.2.8.19 NMAC -
Rn, 19 NMAC 3 SLO 8.19, 9/30/2002; A, 6/30/2016; A, 6/11/2019]

19.2.8.20 RANGE STEWARDSHIP INCENTIVE PROGRAM:

A. Agricultural lessees who have leased state trust lands for grazing purposes for at
least five years may apply for a twenty-five percent reduction in agricultural lease
rentals by demonstrating through the range stewardship incentive program that they
have been good stewards of their leased state trust land. Only state trust lands leased
for grazing purposes and not subject to a sublease shall be eligible for participation in
the range stewardship incentive program.

B. State trust lands included in the range stewardship incentive program shall be
evaluated and classified by the commissioner according to the range condition and
trend.

(1) The commissioner's evaluation and classification shall be based on the
commissioner's verification of a sworn range condition and trend analysis and
classification recommendation by a disinterested party with training or experience in
rangeland evaluation. Said party shall certify that said party personally inspected the
lands evaluated, that said party has no interest in or claim against the lands evaluated
and that any fee charged for such evaluation is not related to the classification
recommendation.

(2) Range condition shall be rated as either excellent, good, fair, or poor
depending on the degree of difference between the range site's state of vegetation and
the highest natural development of the plant community that could sustain itself under
the prevailing climatic and soil conditions for the site.

3) Range trend shall be rated as either improving, static, or declining
depending on the direction of change in range condition over time.

C. Upon request, the commissioner shall provide to interested parties information
explaining the range stewardship incentive program, instructions for applying to
participate in the program, a description of the procedures necessary to collect the
range data required for the commissioner's evaluation and classification of the leased
lands, and a list of names and addresses of those who have successfully completed a



course in rangeland evaluation offered regularly by New Mexico state university and the
state land office and who have made their names and addresses available to the
commissioner for distribution to the public.

(1) Applications to participate in the range stewardship incentive program
shall be made in the form prescribed by the commissioner, shall contain such
information as the commissioner may require, and shall include a sworn range condition
and trend analysis and classification recommendation by a disinterested party with
experience or training in rangeland evaluation. The analysis and recommendation shall
cover all state trust lands leased to the applicant for grazing purposes. No application
fee shall apply.

(2)  Only lessees of state grazing land under an existing lease may participate
in the range stewardship incentive program. Only state lessees who patrticipate in the
program, who have leased state trust lands for grazing purposes for at least the
immediately preceding five years, and whose leased lands include acreage classified by
the commissioner as excellent-improving, excellent-static, good-improving or good-
static shall pay the reduced rental.

D. All state trust land leased to the applicant for grazing purposes shall be included
in the range stewardship incentive program upon completion of the commissioner's
evaluation and classification of the acreage.

(1)  Acreage that is classified by the commissioner as either excellent-
improving, excellent-static, good-improving or good-static shall qualify for the rental
reduction on a per acre basis.

(2)  Acreage that is classified by the commissioner as either fair or poor
condition or declining trend shall not qualify for the rental reduction but shall be included
in the range stewardship incentive program.

E. In order to continue to participate in the range stewardship incentive program and
to enjoy any applicable rental reduction, the participating lessee shall provide to the
commissioner, no earlier than November 1st and no later than February 1st in the lease
year immediately preceding the final year in the lease term, a sworn range condition
and trend analysis and classification recommendation on the leased acreage by a
disinterested party with training or experience in rangeland evaluation. The
commissioner's verification of such analysis and recommendation shall provide the
basis for the commissioner's reevaluation and any reclassification of the leased
acreage.

Q) The lessee's failure to timely submit such range condition and trend
analysis and classification recommendation shall terminate the lessee's participation in
the program. Upon the lessee's reapplication and the commissioner's reevaluation and
reclassification of the leased grazing lands, however, participation in the program shall
again commence.



(2) Upon the lessee's continued participation in the program and the
commissioner's reevaluation and reclassification of acreage from fair or poor condition
or declining trend to excellent-improving, excellent-static, good-improving or good-static,
the rental reduction shall apply to such reclassified acreage on a per acre basis.

(3)  Upon the termination of the lessee's participation in the program any rental
reduction shall cease to apply. Upon the commissioner's reevaluation and
reclassification of excellent-improving, excellent-static, good-improving or good-static
acreage to fair or poor condition or declining trend, the rental reduction shall cease to
apply to such reclassified acreage.

4) Upon the transfer or granting of a lease containing reduced rental acreage
to one who is not qualified to pay the reduced rental, participation in the range
stewardship incentive program may continue but any rental reduction shall cease to

apply.

(5) Program participation shall continue and rental reduction shall continue or
commence in those instances in which a participating lessee who is qualified to pay the
reduced rental obtains a lease on lands included in the range stewardship incentive
program that are classified as excellent-improving, excellent-static, good-improving or
good-static, including those instances in which the lease is obtained by the lessee's
exercise of the preference right or by the lessee's competitive bid.

[12/1/1992, 6/29/1996; 19.2.8.20 NMAC - Rn, 19 NMAC 3 SLO 8.20, 9/30/2002; A,
6/11/2019]

19.2.8.21 SURFACE DAMAGES:

A. If lessee is involved in litigation with any other persons or entities for damages
connected with their leased trust land, lessee must notify the commissioner as soon as
practicable. This notice requirement does not apply to any litigation involving only the
lessee’s personal or real property.

B. The notice must be in writing, describe the litigation, and give the case name and
court docket number; and the notice must be mailed by certified mail to the
Commissioner of Public Lands, Office of General Counsel, P.O. Box 1148, Santa Fe,
New Mexico 87504.

C. The commissioner will decide within thirty (30) days after receiving the notice
whether to participate in the litigation. If the commissioner decides to participate, lessee
will not oppose the commissioner’s participation in the litigation; but lessee can choose
to oppose or support the commissioner’s claims in the litigation. No response from the
commissioner within thirty (30) days shall be deemed a decision not to participate. The
commissioner’s non-participation shall not be a waiver of any claim regarding damages
to the trust lands.



[3/11/81, 1/20/84, 9/30/85, 10/4/88, 12/1/92, 6/29/96; 19.2.8.21 NMAC - Rn, 19 NMAC 3
SLO 8.21, 09/30/02; 19.2.8.21 NMAC - N, 04/15/10]

19.2.8.22  [RESERVED]

[19.2.8.22 NMAC - Rn, 19.2.8.21 NMAC, 04/15/10; Repealed, 06/30/16]
PART 9: BUSINESS LEASING

19.2.9.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501.

[19.2.9.1 NMAC - N, 5/15/2001]

19.2.9.2 SCOPE:

Pursuant to Article XIll, Section 2, of the New Mexico State Constitution, the
commissioner has jurisdiction over all lands and related resources that the United
States granted and confirmed to New Mexico under the New Mexico Enabling Act. This
rule, 19.2.9 NMAC, governs the granting of business leases for commercial and
business leasehold uses, as well as surface uses that are not otherwise provided for
under other state land office rules, on those lands within the commissioner’s
constitutional jurisdiction.

[19.2.9.2 NMAC - N, 5/15/2001]

19.2.9.3 STATUTORY AUTHORITY:

N.M. Const. Art. XIII; Section 19-1-1 et seq. NMSA 1978; Section 19-7-1 et seq. NMSA
1978.

[19.2.9.3 NMAC - N, 5/15/2001]

19.2.94 DURATION:

Permanent.

[19.2.9.4 NMAC - N, 5/15/2001]

19.2.95 EFFECTIVE DATE:

May 15, 2001, unless a later date is cited at the end of a section.

[19.2.9.5 NMAC - N, 5/15/2001; A, 6/30/2016]



19.2.9.6 OBJECTIVE:

The objectives of 19.2.9 NMAC are to obtain revenues from business leasing; to assure
protection and maintenance of trust lands; to provide standard lease terms and
conditions; and to provide an efficient process for business leasing.

[19.2.9.6 NMAC - N, 5/15/2001]
19.2.9.7 DEFINITIONS:

As used in 19.2.9 NMAC, the following terms have the meaning set forth in this section.
A business lease may add detail to a definition to accommodate lease specific issues.

A. "Approval" means written approval and includes only that which has been
expressly approved and nothing further which might be implied.

B. "Assignment" means any direct or indirect transfer of a lessee’s interest in a
business lease or improvements, including, but not limited to, any conditional transfer or
transfer by operation of law.

C. "Authorized improvements" means improvements which have the approval of
the commissioner prior to being placed, developed, created, or constructed on, or
obtained or developed for the benefit of, or made appurtenant to trust lands, or which
have subsequently received that approval.

D. "Bid lease" means a business lease entered into by the commissioner after the
public advertisement and public auction required by the Enabling Act.

E. "Business lease" means a written lease of trust lands issued under this rule,
19.2.9 NMAC, for business, commercial, residential, industrial, or real estate planning
and development purposes, or for surface uses that are not otherwise provided for
under other state land office rules. The commissioner, in the commissioner’s discretion,
shall resolve any uncertainty about whether a lease is a business lease.

F. "Collateral assignment” means the conditional assignment to a creditor as
security for a debt of a lessee’s personal property interest in a business lease or
improvements.

G. "Commissioner" means the commissioner of public lands. The commissioner is
the executive officer of the state land office and may delegate to state land office staff
the performance of duties required of the commissioner under this rule.

H. "Improvements" means any of the following:

(1) anyitem of tangible property developed, placed, created or constructed on
trust lands including, but not limited to, buildings, roadways, equipment and fixtures;



(2)  water rights appurtenant to trust lands, including without limitation any
water rights developed or used on trust land for the benefit of the trust land; and,

(3) anytangible or intangible property, rights, approvals or privileges obtained
or developed for the benefit of, or made appurtenant to, trust lands that are designated
as improvements in a business lease.

I. "Improvement value credit" means a credit granted by the commissioner for
permanent improvements which entitles the holder of the credit to certain rights upon
the subsequent lease or sale of trust lands as provided in this rule and in a business
lease.

J. "Lessee" means the party of record at the state land office, who leases trust
land from the commissioner under a business lease.

K. "Mortgage" means the mortgage to a creditor as security for a debt of a lessee’s
personal property interest in a business lease or improvements.

L. "Non-bid lease" means a business lease entered into by the commissioner
without public advertisement and public auction for a term not to exceed five years, or
for a term not to exceed twenty-five years pursuant to Section 19-7-54 or 19-7-55
NMSA 1978.

M. "Permanent improvements" means those authorized improvements that a
business lease specifies shall not be removed upon the termination of the lease.
"Permanent improvements" shall include water rights appurtenant to trust land and
equipment and fixtures necessary for the development of the water.

N. "Removable improvements" means authorized improvements that are not
permanent improvements.

O. "Rent" means the total of estimated rent payments, including all periodic rents
with applicable rent adjustments, percentage rents, initial or periodic fees, or any other
incentive payment due during the lease term, and any other payments identified as rent
in a business lease.

P. "Rent adjustment” means a periodic increase of any rent amount.

Q. "Schedule of fees" means a list of fees that must be paid for performance of
certain administrative functions. The schedule of fees shall be published on the state
land office website and is subject to change at the discretion of the commissioner.
Unless otherwise noted in the schedule of fees or in this rule, the fee shall be non-
refundable.

R. "State land office" means the New Mexico state land office.



S. "Sublease" means a transaction or arrangement whereby a business lessee
transfers to another either the use or possession of all or part of leased trust land, or the
management and control of all or part of the improvements located on leased trust land.

T. "Termination" means the end of a business lease whether by cancellation,
relinquishment or the expiration of the lease term.

U. "Trust" means the land trust established by the Enabling Act (Act of June 20,
1910, 36 Statutes at Large 557, Chapter 310), and that trust’s assets, which are
administered through the state land office by the commissioner.

V. "Trust land" means all land owned by the trust.

W. "Unauthorized improvements"” means improvements that have not received
the commissioner’s approval.

[19.2.9.7 NMAC - N, 5/15/2001; A, 6/30/2016; A, 6/11/2019]
19.2.9.8 LEASING STANDARDS:

A. The surface estate of any trust land may be leased under a business lease at the
discretion of the commissioner. A business lease may include more than one use, and
may encompass more than one parcel of trust land. For lands already under any
surface lease, the applicant shall comply with the procedures in 19.2.9.21 NMAC.

B. After receipt of an application as provided in 19.2.9.9 NMAC, the commissioner
may request additional information from the applicant, as provided in 19.2.9.10 NMAC,
and may enter into negotiations for a non-bid lease.

C. After receipt of an application as provided in 19.2.9.9 NMAC, or on the
commissioner’s own initiative, the commissioner may offer to lease trust land under a
bid lease as provided in 19.2.9.11 NMAC.

D. Any applicant may withdraw an application for a business lease at any time.

E. Notwithstanding any other provision of 19.2.9 NMAC, and at any time before the
execution of a business lease, the commissioner may, at the commissioner’s discretion,
reject any application or bid submitted under 19.2.9 NMAC and may withhold from
business leasing any trust land subject to the commissioner’s jurisdiction.

[19.2.9.8 NMAC - N, 5/15/2001; A, 6/11/2019]
19.2.9.9 APPLICATION TO LEASE:

Any person may propose that the commissioner enter into a business lease by
submitting an application on forms prescribed by the commissioner.



A. The application shall, at minimum, be made under oath and shall identify the
applicant, the trust land proposed for leasing and the proposed uses of the trust land,
including any proposed improvements.

B. The application shall include a written appraisement of the trust land proposed
for lease made under oath by a disinterested and credible person. All statements
contained in such appraisements, except as to the true value of the land appraised,
must be based upon personal knowledge and not upon information and belief. No such
appraisement shall be conclusive upon the commissioner.

C. The application shall include a nonrefundable application fee in the amount
established in the schedule of fees.

[19.2.9.9 NMAC - N, 5/15/2001]
19.2.9.10 SUPPLEMENTAL INFORMATION:

After review of an application and before entering into a business lease, the
commissioner may require additional information and documentation from an applicant,
including, but not limited to, an appraisal of the trust land proposed for lease, a survey
of the land, a detailed development plan of the land, environmental analyses of the land,
and cultural or biological resource investigations of the land.

[19.2.9.10 NMAC - N, 5/15/2001]
19.2.9.11 BID LEASE:

The commissioner may, under the following procedures, offer a bid lease to the highest
and best bidder at a public auction held at the county seat of the county where the
offered trust land, or the major portion of the offered land, is located.

A. Appraisal. After a preliminary determination that a bid lease might be
advantageous to the trust, the commissioner will cause an appraisal to be made. The
appraisal will cover the trust land proposed for lease and any permanent improvements
on, appurtenant to, or obtained or developed for the benefit of, the land. Thereatter, if
the commissioner determines to offer the land for bid lease, a copy of the appraisal will
be furnished to the applicant, if any, and to the holder of the improvement value credit
as well as to any other interested parties. Prior to the advertisement of the lease sale,
the commissioner shall determine that the terms of the bid lease being offered provide a
return to the trust over the duration of the bid lease that is a fair rental value based on
the appraisal.

B. Advertisement. A notice of the lease sale shall be published once each week for
ten (10) consecutive weeks in a newspaper of general circulation published in Santa Fe,
and in a newspaper of general circulation published nearest the offered land.



C. Notice. The notice of lease sale shall contain:
(1) The date, time and place of the auction;

(2) A description of the trust land offered for lease, and any limitations on the
uses of the land including any local land use restrictions, covenants, master plans or
any restrictions established by the commissioner;

(3) A summary of the basic provisions of the bid lease, including the term
(and any extension periods), the rent (if fixed and not based on the highest bid) and the
allowable uses of the trust land offered for lease;

(4)  Any requirements or qualifications for bidders;

(5)  The amounts that a bidder must deposit to pay the costs of the lease sale,
the first rental payment and any improvement value credits;

(6) A brief description of how the commissioner will determine the highest and
best bidder; and

(7)  The name of a person to contact at the state land office for additional
information on the auction and the trust land offered for lease.

D. Deposit. To qualify as a bidder, the prospective bidder shall deposit with the
commissioner before the auction or at such other time provided in the notice of lease
sale, the following amounts which shall be listed in the notice:

(1) The costs of the lease sale. The successful bidder shall pay the
reasonable costs and expenses related to the lease sale, whether incurred by the state
land office or by another entity at the request of the state land office. Such costs and
expenses may include, but are not limited to, the costs of appraisals, surveys,
advertising, land use planning and brokerage or other real estate fees;

(2)  The first rental payment under the bid lease; and

3) If the offered trust land includes permanent improvements, either a sum
equal to the improvement value credit attributable to the permanent improvements or a
bill of sale or a waiver of payment signed by the holder of the improvement value credit
or a bond sufficient to cover the value of the improvements if an appeal of the appraised
value is to be taken, unless the prospective bidder is the holder of the improvement
value credit. The improvement value credit shall be calculated and paid as provided in
19.2.9.18 NMAC. Upon completion of the lease sale, the commissioner shall return any
deposits from unsuccessful bidders.



E. Qualification of bidders. The commissioner may establish additional
qualifications for bidders based on the nature of the bid lease and the proposed uses of
the offered trust land.

F. Due diligence. All bidders must undertake their own due diligence in preparation
for the lease sale, including, but not limited to, inspecting the offered trust land and
reviewing pertinent records and files of the state land office and other public agencies. A
prospective bidder must obtain the approval of the commissioner before entering on
trust land. The notice of lease sale may provide that additional information concerning
the offered trust land is available at the state land office for viewing by any interested
parties. The additional information may include, without limitation, a draft bid lease or a
summary of bid lease provisions.

G. Auction. The auction may be conducted by oral auction or by the acceptance of
sealed bids or proposals at the time of the auction. If awarded at all, the bid lease shall
be awarded to the highest and best bidder.

H. Highest and best bidder. In determining the highest and best bidder, the
commissioner shall establish criteria that will be described in the notice of lease sale.
The criteria shall enable the commissioner to select the bid that is in the best interests
of the trust considering the requirements of the bid lease and the proposed uses of the
offered trust land. In addition to any offered bonus or rental amounts, the commissioner
may, as appropriate, consider the qualifications of the bidders to develop the land or to
construct the improvements contemplated by the proposed bid lease, and to provide the
trust with sustainable long-term returns. The commissioner may divide the bid process
into stages, and review the qualifications of bidders prior to, or in addition to, reviewing
any financial proposals.

I. Execution of bid lease. The successful bidder must deposit with the
commissioner all amounts due for the lease sale, including any bonus bid, no later than
five business days after the auction, and shall, within thirty days after the auction, enter
into the bid lease. The commissioner may extend the period for entering into a bid lease
to no greater than one hundred twenty days after the auction. The final bid lease shall
not contain any provisions that vary from those described in the notice of lease sale. If
the successful bidder does not deposit with the commissioner any amounts due, or
enter into the bid lease offered by the commissioner, within the prescribed time periods,
the commissioner may reject the bid and either declare another bidder to be the highest
and best, or terminate the lease sale.

[19.2.9.11 NMAC - N, 5/15/2001]
19.2.9.12 BUSINESS LEASE:
A. Prerequisites. Before taking possession of the leased trust land, the lessee

must provide the commissioner with a legal description and a survey plat showing the
exact location of the land.



(1) Alegal description must be given in aliquot parts of at least forty (40)
acres, or in some other form as may be required by the commissioner such as survey
metes and bounds. The description shall include a reference to all encumbrances,
easements, or other servitudes burdening or benefiting the trust land.

(2)  The commissioner may provide specific instructions on the requirements
for a survey plat.

B. Leases. All business leases shall be in a form and contain such provisions as
may be prescribed by the commissioner from time to time, which provisions shall be
deemed to include all pertinent statutes and state land office rules in effect at the time of
lease issuance.

C. Conditions. The commissioner shall establish conditions in a business lease
necessary for providing a secure return to the trust, managing the trust land in a
commercially reasonable manner and protecting the trust land and any natural and
cultural resources on the trust land from waste. Each lessee under a business lease
shall have an affirmative duty to diligently prevent and protect against trespass and
waste on trust land.

D. Uses. A business lease shall designate the allowable uses of the leased trust
land. A business lease may be issued for any use of the surface estate not otherwise
provided for under other state land office rules.

(1) The commissioner may establish restrictions on the uses of the trust land,
including restrictions contained in local land use rules, covenants or land use plans.

(2) A business lease may be issued to authorize the planning of trust land or
the development of trust land pursuant to an approved plan. The lease may require that
the lessee obtain local government approvals of the land use plan prior to development.
The lease may provide for development to occur in phases, which phases may require
further leases or sales of trust land.

E. Rent. Unless otherwise provided in a lease, rent shall be paid in advance in
annual installments.

(2) If a business lease has a term of more than five years, the lease shall
provide for a rent adjustment of any fixed periodic rent to occur no less often than every
five years.

(2)  As provided in Section 19-7-34 NMSA 1978, the commissioner shall have
a first lien on any improvements on the leased trust land, prior and superior to any other
lien or encumbrance, whether created with or without notice of the lien, for rental due or
to become due. When any rental is due and unpaid the commissioner may attach all
improvements or a portion of the improvements sufficient to pay the unpaid rental
together with all costs incurred in the enforcement of the lien.



(3) The commissioner may, upon request and upon provision of adequate
security as determined by the commissioner, agree to withhold enforcement of the
rental lien. Adequate security may include prepayment of lease rent or some other
acceptable form of financial assurance.

F. Mineral reservation. Each business lease shall reserve the mineral estate of the
trust land to the commissioner and shall reserve the right to lease the mineral estate, or
any portion of the mineral estate, for exploration, development, conservation and
production of the mineral resources, including oil and natural gas. The reservation shall
include all rights of access over, through or across trust lands necessary for a mineral
lease. The commissioner may, in a business lease, agree, upon payment of an
additional annual rent, not to exercise the right to lease the trust’s mineral rights during
the term of the lease. The additional rent shall be sufficient to compensate the trust
based on the commissioner’s evaluation of the potential mineral value associated with
the leased trust land.

G. Easements and right of way. Each business lease shall reserve to the
commissioner the right to grant easements and right of way across trust land for any
legal purpose. A business lease may provide that any easements or right of way
granted across leased trust land shall be located to avoid unreasonable interference
with the uses allowed under the lease. A business lease may require that the lessee
acquire from the commissioner easements or right of way necessary for the
development of the trust lands and may also require or allow the lessee to assign or
dedicate its interest in easements or right of way to a public entity.

[19.2.9.12 NMAC - N, 5/15/2001]
19.2.9.13 LEASE EXTENSION AND NEW LEASE:

A. Bid lease. The term of a bid lease may not be extended except as provided in
the notice of lease sale and the original bid lease.

B. Non-bid lease. The term of a non-bid lease may not be extended. If, prior to the
expiration of a non-bid lease, the lessee wants a new non-bid lease, for the same trust
land and the same use, that will commence at the expiration of the current lease, and if
the lessee has complied with all the terms of its lease, the lessee shall submit a sworn
application, on such forms as the commissioner may require or provide, for a new lease.
The commissioner may establish, in a business lease, additional requirements for
applying for a new lease.

C. Discretion. Nothing in this rule shall limit the discretion of the commissioner, at
the expiration of a business lease, to determine whether it is in the best interests of the
trust to reject all applications to lease, or to offer a new non-bid lease on such terms as
the commissioner determines or to sell or lease the trust land through a bid process.

[19.2.9.13 NMAC - N, 5/15/2001]



19.2.9.14 SUBLEASE AND ASSIGNMENT:

A. Any assignment or sublease for use of trust lands is void without the approval of
the commissioner. The commissioner’s approval may be conditioned upon such terms
or requirements as are deemed to be in the best interests of the trust. The
commissioner may, in a lease, pre-approve certain assignments or subleases that the
commissioner deems to be in the best interests of the trust.

(2) No assignment or sublease of trust lands under a business lease shall be
approved unless the lessee is in compliance with the terms of the lease.

(2)  The commissioner’s approval of a sublease or assignment shall not
relieve the lessee from any liability that may have arisen before the sublease or
assignment. The commissioner’s approval of a sublease shall not release the lessee
from its continuing and primary liability for performance of all terms and obligations
under the lease.

(3) The commissioner’s approval of a sublease or assignment will not
constitute approval of any subsequent sublease or assignment.

B. Applications to sublease or assign shall be made by the current lessee under
oath, on forms prescribed by the commissioner, and shall be accompanied by the fees
shown on the schedule of fees.

C. No assignment or sublease shall extend the term of a business lease and the
lessee shall inform its sublessee or assignee of the terms and conditions of the lessee’s
business lease.

D. The termination of a business lease shall automatically, and without notice,
terminate any sublease, unless otherwise agreed to in writing by the commissioner.

E. A lessee or sublessee may not transfer, change the purpose or use, or move the
point of diversion of any water rights that are appurtenant to trust land without the prior
approval of the commissioner.

[19.2.9.14 NMAC - N, 5/15/2001; A, 6/11/2019]
19.2.9.15 COLLATERAL ASSIGNMENTS AND MORTGAGES:

A. Unless otherwise provided in a business lease, and subject to the prior approval
of the commissioner, a lessee’s interest in a business lease or improvements may be
collaterally assigned or mortgaged by the lessee. An approved collateral assignee or
mortgagee shall have a lien on the lessee’s interest in the lease, as well as any
improvements covered by the collateral assignment or mortgage, but shall not have a
lien on the commissioner’s interest in the lease and any improvements, or in the
commissioner’s reversionary interest in the real and personal property subject to the



lease. Any attempt to collaterally assign or mortgage a lessee’s interest in a business
lease, or in any improvements, without the approval of the commissioner, shall be void
and shall not vest the purported collateral assignee or mortgagee with any right, title,
interest, claim or privilege with respect to such lease or improvements.

(1) Alessee shall apply to the commissioner to collaterally assign or
mortgage the lessee’s interest in a business lease or any improvements in writing,
under oath, and on such form as may be prescribed by the commissioner. The lessee
shall include a copy of the proposed collateral assignment agreement or mortgage and
pay any applicable fees set out in the schedule of fees.

(2)  The commissioner may approve the collateral assignment or mortgage
subject to such terms and conditions which the commissioner deems to be in the best
interests of the trust.

B. If the commissioner gives written notice to a business lessee of a breach of the
lease by the lessee, the commissioner shall also give written notice of the breach to an
approved collateral assignee or mortgagee of the business lessee. Such notice shall be
sent by certified mail to the most current name and address of the collateral assignee or
mortgagee provided to the commissioner and no proof of receipt of such notice by the
collateral assignee or mortgagee shall be required.

C. An approved collateral assignee or mortgagee shall have the right to cure a
lessee’s breach within the time periods provided to the lessee under the lease. A
business lease may provide that a collateral assignee or mortgagee may succeed to the
rights and duties of the lessee of the business lease under such conditions as are
provided in the lease. The commissioner’s approval of a collateral assignment or
mortgage of improvements does not change the status of any improvements as
authorized, unauthorized, removable or permanent improvements.

D. A collateral assignee or mortgagee shall take its interest subject to the following
terms and conditions, and the lessee is required to give notice of such terms and
conditions to its collateral assignee or mortgagee upon making a collateral assignment
or mortgage.

(1) The commissioner is entitled to notice of all proceedings, judicial or non-
judicial, to enforce or foreclose the collateral assignment or mortgage.

(2)  Any successor in interest to a lessee’s interest in a business lease, or in
any improvements, that acquires an interest in such property as the result of the
enforcement or foreclosure of a collateral assignment or mortgage, or an assignment or
conveyance in lieu of such enforcement or foreclosure, shall be deemed to be an
assignee under section 19.2.9.14 NMAC, and will be subject to the approval of the
commissioner. Such approval will not be unreasonably withheld; but no successor in
interest will be approved by the commissioner unless all sums due under the terms of
the lease have been paid in full, and all other pending duties discharged, or unless



arrangements satisfactory to the commissioner are made to fully pay such sums or
discharge such duties.

[19.2.9.15 NMAC - N, 5/15/2001; A, 6/11/2019]
19.29.16 APPROVAL OF IMPROVEMENTS:

No improvements shall be placed, developed, created or constructed on trust land, or
obtained or developed for the benefit of trust land, or made appurtenant to trust land
without the prior approval of the commissioner. Such approval may be conditioned upon
certain requirements imposed by the commissioner which may include, without
limitation, the provision of a bond or other adequate security to assure proper removal
of improvements from trust land and the restoration of trust land.

A. A request for the commissioner’s approval shall be made in writing on such forms
and in such manner as may be required by the commissioner, and shall be
accompanied by the fee set forth in the schedule of fees. The commissioner shall not be
obligated to approve any improvements.

B. A business lease may identify existing and proposed improvements that are
approved by the commissioner when the commissioner determines it is in the best
interests of the trust.

C. If the commissioner does not grant prior approval for improvements, the
commissioner may, in the best interests of the trust, approve improvements after the
improvements have been placed, developed, created or constructed on, obtained or
developed for the benefit of, or made appurtenant to trust land.

[19.2.9.16 NMAC - N, 5/15/2001; A, 6/11/2019]
19.2.9.17 REMOVAL OF IMPROVEMENTS:

A. Upon the termination of a business lease, all removable or unauthorized
improvements shall be removed from the trust land unless otherwise provided in the
lease or in writing by the commissioner.

(1) No improvement may be removed without the commissioner’s approval if
a lessee owes rent or any other sums to the commissioner or if any material duties
required under the lease remain unperformed.

(2) The commissioner may require, in writing, that designated unauthorized
improvements be left in place. Such improvements shall become the property of the
commissioner and no person shall be entitled to any improvement value credit for such
improvements.



(3)  Any improvements left on trust lands without the commissioner’s approval
shall remain the property and liability of the lessee and shall constitute a nuisance until
removed or abandoned. The commissioner may elect to either take any necessary
action to abate such nuisance, with all costs and fees incurred in so doing to be
additional rent due from the lessee under the lease, or to declare that the improvements
are abandoned and have become the property of the commissioner.

B. In all cases where improvements are removed from trust land, the lessee shall be
solely liable for the restoration of the trust land to its condition prior to the placement of
such improvements. The lessee’s obligation to remove improvements and to restore the
trust land shall survive the termination of the lease.

C. All costs, fines and fees incurred by the commissioner as a result of
improvements left on trust lands without the commissioner’s approval, and all costs,
fines and fees incurred as a result of damage or waste to trust lands and their
improvements during the term of the lease, or arising from or in connection with the
lessee’s use and occupancy of the trust lands, shall remain the sole liability of the
lessee and shall be deemed additional rent due at the time incurred.

[19.2.9.17 NMAC - N, 5/15/2001]
19.2.9.18 IMPROVEMENT VALUE CREDIT:

A. Personal property. Unless otherwise provided in a business lease or in this rule,
improvements shall be the property of the lessee. The interest of a lessee in a business
lease and in the improvements is a personal property interest. Unless otherwise
provided in a business lease, improvement value credit is only granted for permanent
improvements and is not granted for removable or unauthorized improvements. Water
rights that are appurtenant to trust land shall be developed and held in the name of the
commissioner.

B. When payable. When trust lands are sold or leased to a person other than the
holder of any improvement value credit, the successor in interest shall pay to the
commissioner the amount of the improvement value credit, if any. The commissioner
shall pay to the holder of the improvement value credit the amount paid by the
successor in interest, less any rent, costs or damages owed to the commissioner.

Q) In lieu of such payment, a successor in interest may file with the
commissioner a bill of sale or waiver of payment signed by the holder of the
improvement value credit or, if an appeal of the appraised value is taken, a bond
sufficient to cover the value of the improvements as determined by the commissioner.

(2)  Except for the transfer of funds for improvement value credit paid by a
successor in interest as provided in this subsection, the commissioner shall not be liable
for the payment of any improvement value credits. The commissioner may require a
release or indemnity from the party receiving payment of the improvement value credit.



(3)  The holder of the improvement value credit must be identified in the
records of the state land office. Unless otherwise provided in a lease or in an
assignment, collateral assignment or mortgage of improvements approved by the
commissioner and filed with the state land office, the commissioner shall treat the
former lessee as the holder of the improvement value credit and the party entitled to
payment of any improvement value credit.

C. Calculation of improvement value credit. Unless otherwise provided in a
lease, the holder of the credit is entitled to all of the improvement value credit
attributable to the permanent improvement.

(1) A business lease may provide that the commissioner shall receive a
specified portion of the improvement value credit attributable to a permanent
improvement.

(2) Unless otherwise provided in a lease or in a statute, the improvement
value credit will be the amount, if any, which the permanent improvement adds to the
value of the trust land. The added value shall be determined, at the expense of the
lessee or the holder of the credit, by an appraisal conducted by a certified real estate
appraiser. The appraisal shall be submitted to the commissioner for review and
approval. The commissioner may obtain further appraisals to ascertain the improvement
value. The commissioner may require a successor in interest to reimburse the costs of
appraising the improvements.

(3) The commissioner shall determine the value of the improvements and the
commissioner’s determination shall be final unless the holder of the improvement value
credit initiates a contest as provided under Section 19-7-64 NMSA 1978.

(4) A business lease may provide that an improvement value credit may be
lost or depreciated if, after termination of the business lease, there is no successor in
interest other than the commissioner.

[19.2.9.18 NMAC - N, 5/15/2001; A, 6/11/2019]
19.2.9.19 RELINQUISHMENT:

A. A lessee may, with the approval of the commissioner, relinquish to the
commissioner the lessee’s interest in a business lease. The commissioner may, in a
business lease, establish conditions pursuant to which the lessee may, at prescribed

times, relinquish all or portions of the lease.

B. A lessee may request relinquishment of the lease on forms prescribed by the
commissioner and upon payment of a relinquishment fee, provided that:

Q) the lessee is in compliance with the terms of the lease; and,



(2) allimprovements made pursuant to the lease on, for, or appurtenant to the
lands leased have been approved by the commissioner and arrangements satisfactory
to the commissioner have been made for either the removal or the retention of the
improvements.

C. Alessee shall not, by relinquishment, avoid or be released from any liability for
known or unknown waste or damage to trust lands, including but not limited to
environmental damage, arising from or connected with lessee’s use or occupancy of
trust lands.

D. A relinquishment shall not be valid or effective until approved by the
commissioner. Any attempted relinquishment of the lease, without the commissioner’s
approval, shall be a breach of the lease.

E. Upon relinquishment, a lessee shall not be entitled to the refund of any rent
previously paid; however, a lessee seeking relinquishment in response to a request by
the commissioner shall not be charged a fee, and shall be entitled to a pro-rata refund
of prepaid rent to be paid only by the successor lessee, purchaser or other successor in
interest, if any.

[19.2.9.19 NMAC - N, 5/15/2001]
19.2.9.20 DEFAULT; REMEDIES:

Unless otherwise provided in a business lease, a lessee shall be in default under a
business lease if a breach of the lease is not cured within thirty days after the
commissioner gives written notice of the breach to the lessee. A breach of the lease
may include, without limitation, a failure to pay any rent or other monetary obligation due
under the lease, or a violation of any term, condition, or covenant of the lease, or the
failure to perform or observe any other obligation of the lessee under the lease.

A. Notice. Written notice of a breach shall be sent to the lessee, and to the holder
of any collateral assignment or mortgage, at their addresses of record at the state land
office, by certified mail. The commissioner need only provide proof of mailing to
establish satisfactory compliance with this notice requirement.

B. Remedies. On the default of a lessee, the commissioner shall have all the
remedies available to the commissioner at law or in equity in New Mexico, and as
provided in the business lease, including, without limitation, terminating the lease,
retaking possession of the leased trust land with or without termination of the lease, and
proceeding to recover any damages, including damages for any unpaid or unperformed
obligations of the lessee.

[19.2.9.20 NMAC - N, 5/15/2001]

19.2.9.21 EXISTING LEASES:



Except as provided in this section, the commissioner may not lease under a business
lease any trust land currently leased under an existing surface lease unless the existing
lessee relinquishes the existing lessee’s interest in the trust land or the commissioner
exercises any right of withdrawal of land which the commissioner may have.
Notwithstanding the foregoing, the commissioner may determine that a proposed
business lease will not unreasonably interfere with the authorized uses under an
existing lease, and may allow a new business lease in compliance with the following
requirements.

A. The new business lease shall identify the existing lease, shall state that the new
business lessee’s rights and privileges are subject to the existing lessee’s rights and
privileges under the existing lease, unless waived or amended, and shall provide that
the new business lessee will not interfere with the uses permitted under the existing
lease.

B. The existing lessee must consent in writing to the new business lease.
[19.2.9.21 NMAC - N, 5/15/2001; A, 6/11/2019]

PART 10: EASEMENTS AND RIGHTS-OF WAY

19.2.10.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office.

[19.2.10.1 NMAC - Rp, 19.2.10.1 NMAC, 6/30/2004]

19.2.10.2  SCOPE:

This part covers all easements and rights of way granted over, upon, through, or across,
trust lands for pipelines, public highways, railroads, tramways, telegraph, fiber optic,
telephone and power lines, irrigation works, mining, logging, and for other purposes,
except easements or rights of way granted in a lease, or salt water disposal easements
covered by 19.2.11 NMAC, or water easements covered by 19.2.12 NMAC.

[19.2.10.2 NMAC - Rp, 19.2.10.2 NMAC, 6/30/2004]

19.2.10.3 STATUTORY AUTHORITY:

N.M. Const., Art. XIII; NMSA 1978 Sections 19-1-1 and 19-7-57. The authority to
promulgate this part is found in Section 19-1-2 NMSA 1978.

[19.2.10.3 NMAC - Rp, 19.2.10.3 NMAC, 6/30/2004]

19.2.10.4 DURATION:



Permanent, unless otherwise provided in a specific section of this part.
[19.2.10.4 NMAC - Rp, 19.2.10.4 NMAC, 6/30/2004]

19.2.10.5 EFFECTIVE DATE:

June 30, 2004, unless a later date is cited at the end of a section.
[19.2.10.5 NMAC - Rp, 19.2.10.5 NMAC, 6/30/2004]

19.2.10.6 OBJECTIVE:

The objective of this part is to provide for the orderly and lawful administration and the
appropriate granting of easements and rights of way on trust lands.

[19.2.10.6 NMAC - Rp, 19.2.10.6 NMAC, 6/30/2004]
19.2.10.7 DEFINITIONS:
A. "Appraisal" means an appraisal as defined in Section 61-30-3A NMSA 1978.

B. "Commissioner" means the New Mexico commissioner of public lands, and the
commissioner’s appointees under Section 19-1-7 NMSA 1978, acting within the scope
of their authority. The commissioner may delegate to state land office staff the
performance of functions required of the commissioner under this part.

C. "Easement" means a right or privilege granted by the commissioner, to use a
defined area of trust lands for a prescribed purpose and time, which right can be
terminated as provided in this part.

D. "Right of way" means a right or privilege granted by the commissioner, to pass
over, upon, through, or across, a defined area of trust lands for a prescribed purpose
and time, which right can be terminated as provided in this part.

E. "Fair market value" means the value that a willing buyer would pay a willing
seller for a right of way or easement in the open market as set forth in a price schedule
adopted by the commissioner or as otherwise determined, in the commissioner’s
discretion, by an appraisal or field inspection.

F. "Field inspection” means an on-site inspection of a right of way or easement,
made by authorized state land office personnel, which, if required under the price
schedule or otherwise appropriate, may include specialized services such as market
analysis or a determination of fair market value.

G. "Price schedule” means a schedule, adopted by the commissioner pursuant to
this Part 10, showing the consideration due for the acquisition of an easement or right of



way, which schedule shall be reviewed periodically by the commissioner and revised by
the commissioner, when the commissioner deems it necessary, to reflect changes in the
fair market value of easements and rights of way. A price schedule may incorporate
varying considerations to account for the different uses, sizes, and locations, of
easements and rights of way. The adoption of a price schedule and any revision thereof
shall be preceded by reasonable public notice and the opportunity for public comment.
Public notice shall consist of publication on the state land office website, and such other
means as the commissioner may determine are appropriate, including but not limited to
direct notification by mailing or electronic means to known interested parties. The time
permitted for public comment shall be determined by the commissioner in the
commissioner’s discretion.

H. "Purchase contract lands" means trust lands being purchased under a
contract.

I. "Schedule of fees" means a list of fees that must be paid for performance of
certain administrative functions. The schedule of fees shall be published on the state
land office website and is subject to change at the discretion of the commissioner.
Unless otherwise noted in the schedule of fees or in this rule, the fee shall be non-
refundable.

J. "State land office" means the New Mexico state land office.

K. "Trust" means the trust created by the New Mexico Enabling Act and
administered by the commissioner.

L. "Trust lands" means those lands, their natural products and all rights, privileges,
or assets, which are derived from them, and which are under the care, custody, and
control of the commissioner.

[19.2.10.7 NMAC - Rp, 19.2.10.7 NMAC, 6/30/2004; A, 6/30/2016; A, 6/11/2019]
19.2.10.8 NO RIGHTS TO BE OBTAINED BY PRESCRIPTION:
Easements or rights of way on trust lands may be acquired only by application and
grant made in compliance with this part and applicable laws. No easement, right of way,
or other interest in trust lands may be acquired by prescription, or pursuant to any other
legal doctrine, except as provided by statute.
[19.2.10.8 NMAC - Rp, 19.2.10.8 NMAC, 6/30/2004]
19.2.10.9 TRESPASS:

A. Any use of trust lands for right of way or easement purposes prior to the grant of

a right of way or easement as provided by this Part 10 shall constitute an unauthorized
use of such lands and will be deemed a trespass. The use of trust lands for easement



or right of way purposes, if based upon any approval by any means other than as
provided for in this Part 10, will likewise be deemed a trespass. However, in extenuating
circumstances and for good cause shown, the commissioner may, in the
commissioner’s discretion and upon written request, waive the trespass penalties set
out below when the trespass consists of an inadvertent failure to obtain or renew an
easement or right of way and that failure is promptly corrected when discovered.

B. Upon notification or determination that an unauthorized use exists, the
commissioner shall initiate criminal or civil trespass sanctions, or both, against the
unauthorized user; provided, however, that prior to the initiation of such action, the
commissioner may attempt to remedy the trespass non-judicially by such means as the
commissioner deems best including, but not limited to: 1) offering the unauthorized user
the opportunity to terminate the unauthorized use, restore the lands to their condition
prior to the unauthorized use, and pay the pro-rated fair market value of the
unauthorized use through the date of termination; or, 2) offering to ratify the
unauthorized use upon receipt of the required consideration plus the applicable
trespass penalty set forth in Subsection D of 19.2.10.9 NMAC below. The commissioner
shall not initiate or otherwise pursue criminal or civil trespass sanctions against an
unauthorized user if that unauthorized user accepts and complies with any non-judicial
remedy offered by the commissioner to remedy the unauthorized use.

C. All time limitations imposed upon an unauthorized user by the commissioner
when offering non-judicial remedies shall be reasonable, but in no case shall any such
limit be less than 10 days nor more than 60 days.

D. Trespass penalties: All trespass penalties are due in addition to the
consideration due under 19.2.10.15 NMAC below.

(1)  Anunauthorized user must pay the following trespass penalty:

(a) for the first occurrence of unauthorized use, one hundred percent of the
applicable fair market value;

(b) for the second occurrence, five hundred percent of the applicable fair
market value;

(c) for the third occurrence, one thousand percent of the applicable fair
market value;

(d) for the fourth and subsequent occurrences, one thousand percent of the
applicable fair market value and the grant of easement or right of way is limited to a
maximum five-year term at the applicable fair market value for a 35-year term;

(2)  Any occurrence of trespass preceded by five years of non-occurrence by
the party in trespass will be treated as a first occurrence.



3) In the commissioner’s sole discretion, applicable trespass penalties will be
reduced by no more than fifty percent if the trespass is self-reported before the
commissioner learns of it from any other source.

(4)  The trespass penalties described above apply only to unauthorized uses
that commence on or after February 28, 2002. The trespass penalty for an unauthorized
use that commenced prior to that date is one hundred percent of the fair market value.

[19.2.10.9 NMAC - Rp, 19.2.10.9 NMAC, 6/30/2004; A, 6/11/2019]
19.2.10.10 LANDS SUBJECT TO APPLICATION:

An applicant must review state land office records to determine which rights, if any,
have been conveyed to or contracted for by third parties, which would limit or prohibit
the commissioner's issuance of additional interests. As to lands under purchase
contract, see 19.2.10.29 NMAC.

[19.2.10.10 NMAC - Rp, 19.2.10.10 NMAC, 6/30/2004]
19.2.10.11 SURVEY PERMISSION:

Anyone desiring to apply for an easement or right of way covering trust lands shall, prior
to entry for surveying activities, file with the commissioner a written notice of intent to
conduct a survey of the proposed location of such easement or right of way.

A. Such written notice, which may be in letter form, shall adequately describe the
proposed project, including the purpose and general location (giving section, township
and range coordinates).

B. The written notice shall contain the following agreement: "The undersigned
applicant indemnifies and holds harmless the commissioner, the commissioner’s agents
and employees, and any authorized lessees of the state of New Mexico, against any
and all liability for loss of life, personal injury and property damage due to survey or
related activities of the applicant, or by employees, contractors or subcontractors of the
applicant.” In lieu of such agreement, the applicant may submit a surety bond in an
amount acceptable to the commissioner.

C. Upon receipt of the notice, the commissioner shall first determine whether the
requested survey is, in fact, trust lands, and if the notice and agreement are acceptable.
If accepted, the applicant and any surface lessees will be notified, and the applicant will
be informed of any conditions being imposed on the proposed entry by the
commissioner. Failure to comply with such conditions may result in the denial of a
subsequent application for a right of way or easement.

[19.2.10.11 NMAC - Rp, 19.2.10.11 NMAC, 6/30/2004; A, 6/11/2019]



19.2.10.12 SURVEY PLAT:

A. Unless waived by the commissioner pursuant to 19.2.10.13 NMAC, each
application for an easement or right of way shall include a survey plat, which describes
the location (by quarter-section parts or lots, township, and range coordinates) of the
proposed easement or right of way. The survey plat shall be based upon an actual
survey on the ground and shall include a plat prepared in accordance with the Minimum
Standards for Surveying in New Mexico as set out by the New Mexico board of
registration for professional engineers and surveyors, by a professional surveyor who is
registered in New Mexico or exempt from registration under the provisions of the
Engineering and Surveying Practice Act, Sections 61-23-I to -32 NMSA 1978, or its
successor provisions. The survey plat shall be properly certified showing the surveyor's
state of registration and registration number. The survey plat shall show the centerline
of the proposed easement or right of way or, if there is no centerline, then the area of
the proposed easement or right of way. The survey plat shall identify every point where
the proposed easement or right of way enters or leaves state trust land, crosses a
section line, fence, road, pipeline, telephone line, irrigation works, or any other visible
boundary, use, or easement. The survey plat shall show the location of all
improvements in the close proximity of the easement or right of way. The survey plat
shall show ties to section and quarter section corners, and measurements shall be to
the nearest tenth of a foot with bearings expressed to the nearest minute. In no case
shall the smallest unit of angular measurement be more than one minute. Acreage shall
be computed to the nearest one hundredth of an acre and the survey plat shall show the
number of acres, and the number of rods, included in the proposed easement or right of
way in each legal subdivision of 40 acres, more or less.

B. When the requirement to submit a survey plat in accordance with Subsection A
of 19.2.10.12 NMAC has been waived pursuant to 19.2.10.13 NMAC, then the applicant
must provide to the commissioner a plat (prepared by the applicant, or the applicant’s
designated agent), drawn to scale, and showing the location of the easement or right of
way and indicating the approximate number of acres and rods to be taken, as well as
the legal description (by quarter-section parts or lots, township, and range coordinates)
of the lands to be burdened by the proposed easement or right of way in the form
required by Subsection A of 19.2.10.12 NMAC.

[19.2.10.12 NMAC - Rp, 19.2.10.12 NMAC, 6/30/2004; A, 6/11/2019]

19.2.10.13 APPLICATION FORM:

Written application for any grant of an easement or right of way shall be made upon
forms prescribed and furnished by the commissioner. Such application shall be made

under oath, and contain the following:

A. the application fee as set forth in the schedule of fees;



B. the field inspection fee as set forth in the schedule of fees, which fee may, in the
discretion of the commissioner, be waived where the applicant is a governmental body
which is prohibited by law from paying fees; and,

C. alegal description of the trust lands to be burdened by the proposed easement
or right of way, together with a survey plat as provided under Subsection A of
19.2.10.12 NMAC,; provided, however, that the requirement to submit a survey plat in
accordance with Subsection A of 19.2.10.12 NMAC may be waived, in the discretion of
the commissioner, upon a showing of good cause or undue hardship; all requests for
waivers, setting forth the basis of the request, must be submitted in writing to the
commissioner; in the event a waiver is granted, the applicant shall comply with the
requirements set forth in Subsection B of 19.2.10.12 NMAC.

[19.2.10.13 NMAC - Rp, 19.2.10.13 NMAC, 6/30/2004; A, 6/30/2016]
19.2.10.14 TENURE:

Easements and rights of way granted under this part shall be granted for a term, which
the commissioner, in the commissioner’s discretion, deems in the best interests of the
trust. Under no circumstances will the commissioner grant an easement or right of way
for a perpetual term or as a fee simple grant.

[19.2.10.14 NMAC - Rp, 19.2.10.14 NMAC, 6/30/2004; A, 6/11/2019]
19.2.10.15 CONSIDERATION:

A. For telecommunications, electric line, and pipeline easements and rights-of-way,
consideration for the grant of a right of way or easement shall be in an amount
determined by the applicable price schedule unless the commissioner, in the
commissioner’s discretion, elects to establish the price through separate field inspection
or appraisal, and/or subsequent negotiation, taking into account the circumstances and
damage to remaining lands; for all others, consideration shall be determined by field
inspection or appraisal, and/or subsequent negotiation, or such other method as the
commissioner in the commissioner’s discretion deems best. In each case however,
unless a credit is allowed pursuant to Subsection B of 19.2.10.15 NMAC below,
consideration shall not be less than the fair market value of the interest to be granted.
This Section 19.2.10.15 applies to all federal, state, county, municipal, or other
governmental agencies, as well as quasi-governmental bodies or organizations, as if
they were private parties.

B. For gathering pipelines, salt water disposal pipelines and other pipelines not
used for main transmission, the commissioner may authorize a credit of up to thirty
percent of the fair market value of the interest to be granted if, after a written showing by
the applicant, the commissioner, in the commissioner’s sole discretion, determines: 1)
that the grant of an easement or right of way, with a credit, will enhance oil and gas
production from trust lands; 2) that the royalties resulting from the enhanced oil and gas



production will far exceed any benefits derived from receiving fair market value from the
grant of easement or right of way; and 3) that granting the credit is in the best interests
of the trust. If such a credit is authorized, the grantee shall pay the fair market value less
the amount of the credit.

C. An applicant for an easement or right of way may apply to use an existing right of
way or easement. The application must be accompanied by: a) the written consent of
the existing user for the proposed second use, if different from the applicant; and b) if a
discount is being requested, an appraisal, satisfactory to the commissioner, comparing
the damage to trust lands that will result from the proposed easement or right of way
and the damage that would be caused by that same right of way or easement if located
adjacent to the proposed one. Other factors supporting a discount may be included for
the commissioner’s consideration. In cases where a second use is approved by the
commissioner within an existing right-of-way or easement, the commissioner may,
based upon the approved appraisal, and if the commissioner deems it in the best
interests of the trust, discount the consideration for the second grant by no more than
twenty percent.

D. No applicant may have both the Subsection B of 19.2.10.15 credit and the
Subsection C of 19.2.10.15 discount above. If both are applied for, the commissioner in
the commissioner’s discretion will determine which, if any, will be allowed.

[19.2.10.15 NMAC - Rp, 19.2.10.15 NMAC, 6/30/2004; A, 6/11/2019]
19.2.10.16 EASEMENT OR RIGHT OF WAY DIMENSIONS:

The commissioner shall determine the minimum dimensions of easements and rights of
way, which determinations may be changed from time to time or waived in the
commissioner’s discretion.

[19.2.10.16 NMAC - Rp, 19.2.10.16 NMAC, 6/30/2004; A, 6/11/2019]
19.2.10.17 ACCESS PERMITS:

The rights granted by the commissioner in any right of way or easement shall not
include any right of access over, or right to use, trust lands not within the actual
dimensions of the right of way or easement. If a right of way or easement is not large
enough to permit vehicular or other access necessary for the maintenance, repair, or
improvement, of the right of way or easement, or for other permitted activities within the
right of way or easement, access in such cases must be obtained by applying for and
receiving a temporary access permit from the commissioner using such form or forms,
and subject to the payment of such fees and costs, as the commissioner deems in the
best interests of the trust and promulgates from time to time. Temporary access permits
may also be issued to prospective applicants for rights of way or easements to allow
them to conduct pre-application assessments. Each entry upon trust lands without an



access permit as required by 19.2.10.17 NMAC shall be a separate trespass under
19.2.10.9 NMAC above.

[19.2.10.17 NMAC - Rp, 19.2.10.17 NMAC, 6/30/2004]
19.2.10.18 DAMAGE SURETY:

A. The holder of an easement or right of way is required to compensate the state or
its lessee, patentee, or purchase contract holder, for the reasonable value of any
measurable damage done to improvements or other property, belonging to the person
claiming such damages, lawfully upon the trust lands burdened by the easement or right
of way. Before an easement or right of way may be issued, the applicant shall file with
the commissioner a bond or other surety in an amount determined by the commissioner
to be sufficient to cover such damages; provided, however, that the commissioner, in
the exercise of the commissioner’s discretion, may waive this requirement if the
applicant agrees to furnish to the commissioner, upon request, the names and
addresses of its construction contractors, and if at least one of the following additional
conditions is met:

(1) each lessee, patentee or purchase contract holder of the trust lands
burdened by the easement or right of way provides a written waiver of this surety bond
requirement; or,

(2)  the applicant is a governmental agency which is prohibited by law from
posting a surety bond and lawfully assumes sole and complete contractual liability for
any damages arising from or in connection with its survey or use of the right of way or
easement; or,

(3) the applicant is a governmental agency which is not immune from suit or is
otherwise required by law to pay such damages and is thereby its own insurer, and
lawfully assumes sole and complete contractual liability for any damages arising from or
in connection with its survey or use of the right of way or easement; or,

(4) the commissioner, in the commissioner’s discretion, is satisfied that each
lessee, patentee or contract holder will be afforded adequate protection other than
through the posting of a bond or other surety by the applicant.

B. With the approval of the commissioner, a $25,000.00 bond, or one in any other
amount that is determined by the commissioner from time to time to be in the best
interests of the trust, or a different surety acceptable to the commissioner, may be used
for more than one easement or right of way which the grantee has executed with the
commissioner.

[19.2.10.18 NMAC - Rp, 19.2.10.18 NMAC, 6/30/2004; A, 6/11/2019]

19.2.10.19 EXPEDITED APPLICATION:



Upon the request of an applicant, satisfactorily demonstrating an emergency situation,
an application for an easement or right of way may be expedited as follows:

A. If the applicant does not already have one, the application may be sent to the
applicant by fax or in electronic format.

B. The applicant must complete the application and return it with an offered rental
and the appropriate fees.

C. A telephonic inquiry will then be made to the appropriate state land office
personnel for verbal recommendations regarding the application and the proper fee per
unit to be charged.

D. After evaluating the verbal recommendation from the state land office personnel,
an easement or right of way will be prepared along with a request for additional rental if
necessary and faxed to the applicant.

E. Upon return of the faxed and signed notarized easement, along with payment of
or an acceptable agreement to pay additional rental if requested, the applicant will,
within three days of receipt, be given verbal or fax approval.

[19.2.10.19 NMAC - N, 6/30/2004]

[19.2.10.19 NMAC EXPEDITED APPLICATION is a new section added and replaces
19.2.10.19 NMAC CONSTRUCTION REPORTS. The old section headed
CONSTRUCTION REPORTS is now 19.2.10.20 NMAC below]

19.2.10.20 CONSTRUCTION REPORTS:

The holder of an easement or right of way shall notify the commissioner immediately
when any historic or prehistoric ruin or monument, or any object of historical,
archeological, or scientific value is discovered upon or within the easement or right of
way. Upon such discovery, the holder of the easement or right of way shall immediately
refrain from further use or disturbance of the discovery area, or any related areas where
further discoveries are likely, until the commissioner has consented in writing to any
further activity upon or use of the easement or right of way and notified such other
authorities as the commissioner deems it in the best interests of the trust to notify.

[19.2.10.20 NMAC - Rp, 19.2.10.19 NMAC, 6/30/2004]
19.2.10.21 AFFIDAVIT OF COMPLETION:
Upon the completion of construction of any easement or right of way, the holder of the

easement or right of way shall, within 60 days after completion of construction, file with
the commissioner an affidavit of completion. Failure to file such affidavit in accordance



with this section shall subject the easement or right of way to termination in accordance
with the provisions of this part.

[19.2.10.21 NMAC - Rp, 19.2.10.20 NMAC, 6/30/2004]
19.2.10.22 CONFLICT OF USE:

Unless otherwise authorized in writing by the commissioner, an easement or right of
way shall not be used for any other or additional purposes or by any other or additional
parties except those expressly identified in the grant of easement or right of way. Unless
expressly stated otherwise in the grant of easement or right of way, the commissioner
reserves the right to grant easements or rights of way to third parties over, under, upon,
through, across or parallel to an existing easement or right of way; provided, however,
that the commissioner shall not approve such subsequent easements or rights of way if,
in the commissioner’s discretion, such co-use would present a safety hazard or
otherwise unreasonably interfere with the existing easement or right of way. When a
subsequent easement or right of way is permitted, the commissioner will require the
subsequent grantee to post a bond or other surety to insure payment of damages, if
any, which are done to the prior grantee's improvements and installations unless the
prior grantee waives this requirement.

[19.2.10.22 NMAC - Rp, 19.2.10.21 NMAC, 6/30/2004; A, 6/11/2019]
19.2.10.23 AMENDMENTS:

Any holder of an existing easement or right of way desiring to change the use, or widen
or otherwise alter the easement or right of way shall make application to do so by
following the same procedure as is used in making an application for a new easement
or right of way. Depending on the scope of the proposed change to the easement or
right of way, the commissioner may waive certain application requirements, such as the
survey plat or the application fee.

[19.2.10.23 NMAC - Rp 19.2.10.22 NMAC, 6/30/2004]

19.2.10.24 ASSIGNMENT - RELINQUISHMENT:

An easement or right of way may be assigned to third parties or relinquished to the state
with the prior written approval of the commissioner and upon such terms and conditions
as the commissioner may prescribe, and payment of the fee as set forth in the schedule
of fees. The commissioner may waive the relinquishment fee when relinquishment is to
accommodate a request or demand of the commissioner.

[19.2.10.24 NMAC - Rp, 19.2.10.23 NMAC, 6/30/2004; A, 6/30/2016; A, 6/11/2019]

19.2.10.25 RENEWAL OF EASEMENT OR RIGHT OF WAY:



Prior to the expiration date of any easement or right of way heretofore or hereafter
granted for a limited term of years, an application may be submitted for a renewal of the
grant. If the renewal involves no change in the location or status of the original
easement or right of way, the applicant may file with the application a statement under
oath setting out this fact, and the commissioner, in the commissioner’s discretion, may
extend the grant for an additional term upon payment of such additional consideration
as the commissioner determines is appropriate; provided, however, that in no case shall
such consideration be less than the fair market value of the interest granted unless a
credit is allowed by this part.

[19.2.10.25 NMAC - Rp, 19.2.10.24 NMAC, 6/30/2004; A, 6/11/2019]
19.2.10.26 TERMINATION OF EASEMENT OR RIGHT OF WAY:

Any easement or right of way granted by the commissioner on trust land may be
terminated in whole or in part for failure to comply with any term or condition of the grant
or any applicable laws or regulations. Upon determination by the commissioner that an
easement or right of way is subject to termination pursuant to the terms or conditions of
the grant or applicable laws or regulations, the commissioner shall give the grantee a
written 30-day notice at the address shown most recently in the records of the state land
office, and if the grantee fails to remedy the problems set out in the notice to the
satisfaction of the commissioner, then the commissioner shall issue an appropriate
instrument terminating the easement or right of way, which instrument shall be placed in
the public records of the state land office with a copy to the former grantee.

[19.2.10.26 NMAC - Rp, 19.2.10.25 NMAC, 6/30/2004]
19.2.10.27 ABANDONMENT:

Abandonment of all or part of an easement or right of way by a grantee shall consist of
the non-use of all or part of a granted easement or right of way for the purposes
authorized in the granting instrument for a period of one year. Upon discovering
evidence of abandonment, the commissioner shall notify the grantee by written notice
sent by regular mail to the grantee’s last known address as shown in the records of the
state land office, giving the grantee 60 days to prove that abandonment did not occur,
all to the commissioner’s satisfaction. Failure to do so shall result in the termination of
the easement or right of way due to the failure of a condition subsequent, and upon
such termination the easement or right of way shall automatically vest in the
commissioner without further action or notice required. Any non-use of a portion of an
easement or right of way for a period of one year shall, at the commissioner’s discretion,
be deemed an abandonment of that portion so used and subject to termination.

[19.2.10.27 NMAC - Rp, 19.2.10.26 NMAC, 6/30/2004]

19.2.10.28 RECLAMATION AND RESTORATION:



Any person who enters upon trust lands for purposes of surveying or constructing an
easement or right of way shall take all steps necessary to preserve and protect the
natural environmental conditions of the land, including reclamation of disturbed areas by
leveling or terracing and reasonable attempts at re-vegetation where appropriate. Re-
vegetation shall include the establishment of suitable grasses and forbs in accordance
with applicable state land office rules and policies. The grantee of any right of way or
easement shall consult with the commissioner regarding reclamation prior to
undertaking reclamation and shall make reasonable attempts at restoration.

[19.2.10.28 NMAC - Rp, 19.2.10.27 NMAC, 6/30/2004]

19.2.10.29 EASEMENTS OR RIGHTS OF WAY OVER PURCHASE CONTRACT
LANDS:

A. The commissioner may, on the basis of the state's legal title and subject to the
terms and conditions of the applicable purchase contract, approve and record
easements and rights of way over, upon, through or across purchase contract lands on
the following terms and conditions:

(1) submission of an application by the easement or right of way applicant on
the form prescribed by the commissioner accompanied by an original or certified copy of
the easement or right of way executed between the applicant and the purchase contract
holder;

(2) payment of the administrative fee as set forth in the schedule of fees for
the approval and recording of the easement or right of way; and,

(3) submission of a legal description of the property to be burdened by the
easement or right of way, together with a survey plat as provided in 19.2.10.12 NMAC.

B. The commissioner shall reject any application and initiate necessary legal
proceedings to prevent the construction of any easement or right of way or the use of
any easement or right of way that will diminish or impair the state's legal title to the
purchase contract lands.

[19.2.10.29 NMAC - Rp, 19.2.10.28 NMAC, 6/30/2004; A, 6/30/2016]
19.2.10.30 INFORMAL RECONSIDERATION:

Any party aggrieved by a decision related to the payment of amounts due for any
easement or right of way granted or applied for under this part, may request an informal
reconsideration of such decision by written request made to the commissioner. Such
request shall describe the decision for which reconsideration is requested, state the
grounds for reconsideration and the relief sought, and be submitted to the commissioner
within 15 days after the date of the decision for which reconsideration is requested. Any
such request will be reviewed and decided by the commissioner in an expeditious



manner, with or without an oral presentation by the aggrieved party. The right to request
informal reconsideration shall be in addition to, and not in lieu of, any right of contest
available to the aggrieved party, and the filing of a request for informal reconsideration
shall not extend any deadline for initiating a contest proceeding.

[19.2.10.30 NMAC - Rp, 19.2.10.29 NMAC, 6/30/2004]

[The old section 19.2.10.30 NMAC PRICE SCHEDULE: TELECOMMUNICATIONS
EASEMENTS AND RIGHTS OF WAY is repealed, effective 6/30/2004]

PART 11: RELATING TO SALT WATER DISPOSAL SITE EASEMENTS
19.2.11.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[12/31/1999; 19.2.11.1 NMAC - Rn, 19 NMAC 3. SLO 11.1, 9/30/2002]

19.2.11.2  SCOPE:

This rule pertains to all salt water disposal site easements on those lands held in trust
by the commissioner of public lands under the terms of the Enabling Act and
subsequent legislation (trust lands). This rule governs the grantees of all salt water
disposal site easements on such trust lands entered into subsequent to the date of this
rule.

[12/31/1999; 19.2.11.2 NMAC - Rn, 19 NMAC 3. SLO 11.2, 9/30/2002]

19.2.11.3  STATUTORY AUTHORITY:

The commissioner's authority to manage the trust lands is found in N.M. Const., Art.
XIll, and in Section 19-1-1 NMSA 1978. The authority to promulgate this rule is found in
Section 19-1-2 NMSA 1978.

[12/31/1999; 19.2.11.3 NMAC - Rn, 19 NMAC 3. SLO 11.3, 9/30/2002]

19.2.11.4 DURATION:

Permanent.

[12/31/1999; 19.2.11.4 NMAC - Rn, 19 NMAC 3. SLO 11.4, 9/30/2002]

19.2.11.5 EFFECTIVE DATE:

January 20, 1984, unless a later date is cited at the end of a section.



[12/31/1999; 19.2.11.5 NMAC - Rn, 19 NMAC 3. SLO 11.5, 9/30/2002; A, 6/30/2016]
19.2.11.6 OBJECTIVE:

The objective of 19.2.11 NMAC is to provide for the orderly and lawful administration,
and the appropriate use and development of salt water disposal site easements on trust
lands.

[12/31/1999; 19.2.11.6 NMAC - Rn, 19 NMAC 3. SLO 11.6, 9/30/2002]
19.2.11.7 DEFINITIONS:

"Schedule of fees” means a list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land office
website and is subject to change at the discretion of the commissioner. Unless
otherwise noted in the schedule of fees or in this rule, the fee shall be be non-
refundable.

[12/31/1999; 19.2.11.7 NMAC - Rn, 19 NMAC 3. SLO 11.7, 9/30/2002; A, 6/30/2016]
19.2.11.8  APPLICABILITY OF RULES:

The following rules govern the issuance of easements upon state trust lands for sites for
the underground disposal of salt water produced in connection with oil and gas
operations. Because an oil and gas lessee is entitled to use so much of the land as is
necessary to explore for and remove the oil and gas, the lessee does not need
additional permission of the commissioner to dispose of the salt water upon or under the
leased land so long as the water being disposed of is produced exclusively from wells
upon the state trust land and so long as it is reasonable under the circumstances to do
so. Conversely, if any of the salt water to be injected is produced from land not under
the applicant's state oil and gas lease, then the applicant, in addition to a disposal site
easement, will be required to secure a regular right of way and easement for a pipeline,
roadway, or other means of conveyance under the rules pertaining to right of way and
easements generally. (See 19.2.10 NMAC "Rules Relating to Easements, and Rights of
Way".) Permission to dispose of produced salt water in natural salt lakes, or other
surface facilities located upon state trust lands and approved by the New Mexico oil
conservation commission, shall be given at the discretion of the commissioner by
means of issuance of a "business lease." (See 19.2.9 NMAC "Business Leasing".)

[12/31/1999; 19.2.11.8 NMAC - Rn, 19 NMAC 3. SLO 11.8, 9/30/2002; A, 6/11/2019]
19.2.11.9 LANDS AVAILABLE FOR DISPOSAL SITE EASEMENTS:
A. Subject to the commissioner's right to exercise the commissioner’s discretion, all

lands listed as state owned on New Mexico state land office tract books are subject to
application for salt water disposal easement sites; however, reference must be had to



New Mexico state land office records in each case to determine which prior rights, if
any, have been conveyed to or contracted for by third parties which would limit or
prohibit the commissioner from issuing a salt water disposal site easement. In any case,
such easements are issued subject to prior rights.

B. The commissioner reserves the right to refuse to grant an easement when to do
so would be detrimental to the trust. The following are some of the factors which may
have bearing on the commissioner's decision:

(1) That an abandoned oil or gas well may have greater value for foreseeable
future oil or gas production from a different zone.

(2)  That the salt water storage space proposed to be used may be needed for
disposal of salt water produced from wells on state trust lands in the foreseeable future.

(3) That disposal of salt water in the particular zone may interfere with
development and production of oil and gas or other minerals owned by the state of New
Mexico in trust.

C. Although applications will be accepted for filing on disposal sites prior to the
approval of the disposal facility or operation by the New Mexico oil conservation
division, the commissioner may withhold or deny issuance of the salt water disposal
easement pending approval or disapproval by the New Mexico oil conservation division.

[12/31/1999; 19.2.11.9 NMAC - Rn, 19 NMAC 3. SLO 11.9, 9/30/2002; A, 6/11/2019]
19.2.11.10 APPLICATION:

Each application for a salt water disposal easement shall be made in ink or typewritten
upon forms prescribed and furnished by the commissioner, under oath, and
accompanied by the following:

A. afiling fee as set forth in the schedule of fees;

B. a plat showing disposal well and wells from which produced salt water is to be
disposed together with pipelines and haul roads;

C. if the land is under an oil and gas lease, the written consent of the record owner
that the easement may be issued, or in the event of the record owner’s refusal to
consent, then a statement of the reasons, if any, given for the refusal;

D. statement as to the estimated number of barrels of salt water to be disposed; and
E. a written appraisal of the land made under oath by some disinterested and

credible person familiar with the land. All easements, except as to the true value of the
land, must be based upon personal knowledge and not upon information and belief.



[12/31/1999; 19.2.11.10 NMAC - Rn, 19 NMAC 3. SLO 11.10, 9/30/2002; A, 6/30/2016;
A, 6/11/2019]

19.2.11.11 TERM AND CONDITIONS:

Salt water disposal site easements shall be issued for five (5) years or less with a
preference right of renewal, subject to the commissioner's decision not to continue the
easement. The easement shall normally cover not more than two and one half (2 1/2)
acres surrounding the proposed injection site. Applicant shall also file an appraisal of
the land with regard to the value for water easement purposes made under oath by
some disinterested party who is familiar with the land. Such appraisal shall take into
account the extent and nature of the use that the application indicates will be made of
the surface.

[12/31/1999; 19.2.11.11 NMAC - Rn, 19 NMAC 3. SLO 11.11, 9/30/2002]
19.2.11.12 CONSIDERATION:

Payment for such water disposal easement sites shall be at a negotiated rate but not
less than two hundred fifty dollars ($250.00) annual rental.

[12/31/1999; 19.2.11.12 NMAC - Rn, 19 NMAC 3. SLO 11.12, 9/30/2002]
19.2.11.13 BOND:

Before any disposal site easement is issued, the applicant shall post with the
commissioner a sufficient bond or undertaking in an amount to be fixed by the
commissioner, in favor of the owner of improvements lawfully located upon the land, to
secure payment of damage, if any, done to such improvements by reason of the
operations of the applicant. Upon written notice to the holder of a salt water disposal site
easement, the commissioner may require such holder to fence the site for the protection
of the surface user's livestock.

[12/31/1999; 19.2.11.13 NMAC - Rn, 19 NMAC 3. SLO 11.13, 9/30/2002]
19.2.11.14 ASSIGNMENT - RELINQUISHMENT - CANCELLATION:

A disposal site easement may, with the prior written approval of the commissioner, upon
such terms and conditions as the commissioner may require, and payment of the fee as
set forth in the schedule of fees, be assigned to third parties or relinquished to the state
and the commissioner may cancel such easement for breach or violation of the terms
and conditions thereof after thirty days registered notice is given as required by law.

[12/31/1999; 19.2.11.14 NMAC - Rn, 19 NMAC 3. SLO 11.14, 9/30/2002; A, 6/30/2016;
A, 6/11/2019]



PART 12: RELATING TO THE APPROPRIATION OF WATER FROM
STATE TRUST LANDS

19.2.12.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trall,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[12/31/1999; 19.2.12.1 NMAC - Rn, 19 NMAC 2. SLO 12.1, 9/30/2002]

19.2.12.2 SCOPE:

This rule pertains to all water resources on those lands held in trust by the
commissioner of public lands under the terms of the Enabling Act and subsequent
legislation (trust lands), except such water as is used and developed in connection with
the development, under lease, of oil and gas resources on such lands. Other rules
which should be consulted regarding the development and use of water resources on
trust lands are: the rule pertaining to easements and rights of way, the rule pertaining to
agricultural leases, and the rule pertaining to commercial leases. This rule governs all
persons using state trust lands under lease, easement or right of way entered into
subsequent to the date of this rule.

[12/31/1999; 19.2.12.2 NMAC - Rn, 19 NMAC 2. SLO 12.2, 9/30/2002]

19.2.12.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the trust lands is found in N.M. Const., Art.
XIll, and in Section 19-1-1 NMSA 1978. The authority to promulgate this rule is found in
Section 19-1-2 NMSA 1978.

[12/31/1999; 19.2.12.3 NMAC - Rn, 19 NMAC 2. SLO 12.3, 9/30/2002]

19.2.12.4 DURATION:

Permanent.

[12/31/1999; 19.2.12.4 NMAC - Rn, 19 NMAC 2. SLO 12.4, 9/30/2002]

19.2.12.5 EFFECTIVE DATE:

January 20, 1984, unless a later date is cited at the end of a section.

[12/31/1999; 19.2.12.5 NMAC - Rn, 19 NMAC 2. SLO 12.5, 9/30/2002; A, 6/30/2016]

19.2.12.6 OBJECTIVE:



The objective of 19.2.12 NMAC is to provide for the interim orderly and lawful
administration, and the appropriate development and use of water resources on state
trust lands. A permanent rule will be proposed when the commissioner has more clearly
defined the proper administration of water resources on state trust lands.

[12/31/1999; 19.2.12.6 NMAC - Rn, 19 NMAC 2. SLO 12.6, 9/30/2002]
19.2.12.7 DEFINITIONS:

"Schedule of fees” means list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land office
website and is subject to change at the discretion of the commissioner. Unless
otherwise noted in the schedule of fees or in this rule, the fee shall be be non-
refundable.

[12/31/1999; 19.2.12.7 NMAC - Rn, 19 NMAC 2. SLO 12.7, 9/30/2002; A, 6/30/2016]
19.2.12.8  APPLICABILITY AND PURPOSE:

This rule is intended to assure that the development and use of water and water rights
connected with state trust lands occurs in the most beneficial manner to the trust. This
rule is further intended to be an interim rule, to be effective while the commissioner is
assessing the commissioner’s duties with regard to water resources connected with
state trust land. A permanent rule will be proposed when those duties have been
defined. This rule shall govern in all situations where the law requires the consent of the
commissioner, as administrator of the state trust lands, prior to the approval by the state
engineer of the appropriation or use of water from state trust lands. 19.2.10 NMAC
"Easements and Rights of Way", should be consulted when seeking permission to move
water across state trust lands. Rule 8.023 [Rule 8.023 was rescinded on December 1,
1992] governs when the use of water from state lands involves improvements on
grazing or agricultural leases.

[12/31/1999; 19.2.12.8 NMAC - Rn, 19 NMAC 2. SLO 12.8, 9/30/2002; A, 6/11/2019]
19.2.12.9  APPLICATION FOR CONSENT FEE:

Application for the commissioner's consent to the appropriation or use of water shall be
made upon a form furnished by the commissioner and shall be accompanied by the
filing fee as set forth in the schedule of fees. Thereafter, the commissioner shall enter
into negotiations with each applicant on an individual basis to arrive at mutually
satisfactory terms for the appropriation or use of water from state trust lands.

[12/31/1999; 19.2.12.9 NMAC - Rn, 19 NMAC 2. SLO 12.9, 9/30/2002; A, 6/30/2016]

19.2.12.10 ASSIGNMENTS OF CONSENT - APPLICATION - FEE:



The commissioner's consent to the appropriation or use of water from state trust lands
may be assigned with the commissioner's prior approval subject to the terms and
conditions of the consent. The application fee for approval of an assignment is as set
forth in the schedule of fees.

[12/31/1999; 19.2.12.10 NMAC - Rn, 19 NMAC 2. SLO 2.10, 9/30/2002; A, 6/30/2016]
19.2.12.11 WATER EASEMENTS UNDER PRIOR RULES:

Water easements issued under prior rules of the New Mexico state land office shall be
governed by the rules in effect at their issuance until the expiration of their current term,
at which time renewal shall be subject to the most recent rules in effect.

[12/31/1999; 19.2.12.11 NMAC - Rn, 19 NMAC 2. SLO 2.11, 9/30/2002]

PART 13: RELATING TO THE SALE OF TIMBER ON STATE LANDS
19.2.13.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[12/31/1999; 19.2.13.1 NMAC - Rn, 19 NMAC 2. SLO 13.1, 9/30/2002]

19.2.13.2  SCOPE:

This rule pertains to all timber and timber products, except dead and down timber, on
those lands held in trust by the commissioner of public lands under the terms of the
Enabling Act and subsequent legislation (trust lands). This rule governs harvest and
sales of timber and timber products on trust lands subsequent to the date of this rule.
[12/31/1999; 19.2.13.2 NMAC - Rn, 19 NMAC 2. SLO 13.2, 9/30/2002]

19.2.13.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the trust lands is found in N.M. Const., Art.
XIll, and in Section 19-1-1 NMSA 1978. The authority to promulgate this rule is found in
Section 19-1-2 NMSA 1978.

[12/31/1999; 19.2.13.3 NMAC - Rn, 19 NMAC 2. SLO 13.3, 9/30/2002]

19.2.13.4 DURATION:

Permanent.

[12/31/1999; 19.2.13.4 NMAC - Rn, 19 NMAC 2. SLO 13.4, 9/30/2002]



19.2.13.5 EFFECTIVE DATE:

January 20, 1984, unless a later date is cited at the end of a section.

[12/31/1999; 19.2.13.5 NMAC - Rn, 19 NMAC 2. SLO 13.5, 9/30/2002; A, 6/30/2016]
19.2.13.6 OBJECTIVE:

The objective of 19.2.13 NMAC is to provide for the orderly and lawful administration,
and the appropriate harvest and sale of timber and timber resources on trust lands.

[12/31/1999; 19.2.13.6 NMAC - Rn, 19 NMAC 2. SLO 13.6, 9/30/2002]
19.2.13.7 DEFINITIONS:

"Schedule of fees" means a list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land office
website and is subject to change at the discretion of the commissioner. Unless
otherwise noted in the schedule of fees or in this rule, the fee shall be non-refundable.

[12/31/1999; 19.2.13.7 NMAC - Rn, 19 NMAC 2. SLO 13.7, 9/30/2002; A, 6/30/2016]
19.2.13.8 POLICY:

The general policy of the New Mexico state land office is to manage the timber
resources of the state on a basis of sustained yield and according to standards that will
protect the timber and timber products and the watersheds of the state. Timber
contracts in all cases must reflect this policy.

[12/31/1999; 19.2.13.8 NMAC - Rn, 19 NMAC 2. SLO 13.8, 9/30/2002]
19.2.13.9 TIMBER SALES - HOW MADE:

Sales of state timber and timber products may be made only at public auction at the
county seat of the county wherein the same are situated, and after advertisement of
sale by publication for 10 weeks in a newspaper regularly published in the city of Santa
Fe, and concurrently in a newspaper regularly published in the county wherein the lands
are situated. Provided, however, that the commissioner may issue permits for the sale
of dead and down firewood without advertising such sale. A public auction will not be
required on the sale or issuance of permits for dead and down firewood. Ordinarily,
timber will be sold upon application by a prospective purchaser (and the commissioner's
concurrence) except that the commissioner reserves the right to offer such timber for
sale as the commissioner deems to be in the best interest of the trust.

[12/31/1999; 19.2.13.9 NMAC - Rn, 19 NMAC 2. SLO 13.9, 9/30/2002; A, 6/11/2019]



19.2.13.10 TIMBER SALES - APPRAISEMENT AND RECOMMENDATIONS OF
THE REPRESENTATIVE OF THE NEW MEXICO STATE LAND OFFICE:

Merchantable timber on state trust land will ordinarily be sold only after appraisement,
report and recommendation of a representative of the New Mexico state land office. The
representative may be an employee of the New Mexico state land office, of the U. S.
forest service or of the New Mexico state forestry division of the natural resources
department, by request of the commissioner, under cooperative agreement.

[12/31/1999; 19.2.13.10 NMAC - Rn, 19 NMAC 2. SLO 13.10, 9/30/2002]
19.2.13.11 APPLICATION TO PURCHASE TIMBER:

Each application to purchase timber on state trust land must be accompanied by the
application fee as set forth in the schedule of fees and a five hundred dollar ($500.00)
deposit, unless a different deposit sum is required to cover the expenses of appraisal,
advertising and sale. The advertisement will specify time, date and place of public sale,
together with the description of the lands containing timber to be sold.

[12/31/1999; 19.2.13.11 NMAC - Rn, 19 NMAC 2. SLO 13.11, 9/30/2002; A, 6/30/2016]
19.2.13.12 BIDDERS MUST BE QUALIFIED:

In order to be qualified as a bidder at a public sale of state-owned timber, a person must
have complied with and met all conditions and requirements prescribed in the notice of
sale, which shall include filing an application to purchase and payment of the application
fee in accordance with 19.2.13.11 NMAC, and must have deposited with the
commissioner, or the commissioner’s agent conducting the sale, an amount as set forth
in the notice of sale, in cash or certified check, prior to the opening of the sale. If the
applicant or any other qualified bidder is not the successful bidder, the applicant’s or
any other qualified bidder’'s deposit will be refunded. If the cost of sale exceeds the
deposit, the successful bidder shall pay the difference before receiving the successful
bidder’s timber contract. If the costs of sale are less than the initial deposit, the
successful bidder will be refunded or credited the difference at the successful bidder’s
option.

[12/31/1999; 19.2.13.12 NMAC - Rn, 19 NMAC 2. SLO 13.12, 9/30/2002; A, 6/30/2016;
A, 6/11/2019]

19.2.13.13 NO PREFERENCE RIGHTS:
State-owned timber is sold at public auction to the highest and best bidder. There is no
preference right of any kind accorded to any person or persons in awarding state timber

contracts.

[12/31/1999; 19.2.13.13 NMAC - Rn, 19 NMAC 2. SLO 13.13, 9/30/2002]



19.2.13.14 THE SUCCESSFUL BIDDER - CONTRACT BOND:

The highest and successful bidder shall sign the regular New Mexico state land office
timber agreement form, as may be amended or changed in the best interest of the trust.
Before the commissioner executes the contract, the successful bidder shall post a
corporate surety bond (in such an amount as may be required by the commissioner)
countersigned by an authorized New Mexico resident agent of a bonding company
authorized to do business in the state of New Mexico. Such bond shall be conditioned
upon faithful performance by the purchaser of the terms and provisions of the timber
sale contract.

[12/31/1999; 19.2.13.14 NMAC - Rn, 19 NMAC 2. SLO 13.14, 9/30/2002]
19.2.13.15 TIMBER SALE CONTRACTS - PAYMENTS:

Timber contracts may be issued for a period of five (5) years or less unless the same be
canceled for cause, unless sooner cut out or unless conditions beyond the control of the
purchaser prevent completion within the specified time. Upon proper application and
due proof of inability to complete the contract within its term, the commissioner may
extend the same for reasonable periods in the best interests of the trust.

[12/31/1999; 19.2.13.15 NMAC - Rn, 19 NMAC 2. SLO 13.15, 9/30/2002]
19.2.13.16 PAYMENT FOR CONTRACTED TIMBER:

No timber will be marked for cutting under the provisions of the contract unless payment
therefor shall have been made and credited in the New Mexico state land office, and in
no case will cutting be permitted in advance of marking by the New Mexico state land
office representative.

[12/31/1999; 19.2.13.16 NMAC - Rn, 19 NMAC 2. SLO 13.16, 9/30/2002]

19.2.13.17 SUPERVISION OF TIMBER CONTRACTS - FORM OF CONTRACT:
Where sales of timber are made, the cutting and logging practices will be supervised by
a representative of the New Mexico state land office as indicated in 19.2.13.10 NMAC
above, and the timber sale contract will in all cases be the standard form of contract
adopted by the commissioner with such amendments as may be necessary in each
case.

[12/31/1999; 19.2.13.17 NMAC - Rn, 19 NMAC 2. SLO 13.17, 9/30/2002]

19.2.13.18 YEARLY CUT:



Unless otherwise provided by the timber sale agreement, the yearly cut will be one-fifth
(1/5th) of the total estimated merchantable timber board measure specified in the timber
sale agreement.

[12/31/1999; 19.2.13.18 NMAC - Rn, 19 NMAC 2. SLO 13.18, 9/30/2002]
19.2.13.19 THE MINIMUM TO BE MARKED FOR CUTTING:

Unless otherwise provided by the timber sale agreement, the minimum merchantable
timber to be marked at any one (1) time will be one-fourth (1/4th) of the annual required
cut.

[12/31/1999; 19.2.13.19 NMAC - Rn, 19 NMAC 2. SLO 13.19, 9/30/2002]
19.2.13.20 SURVEY OF TIMBER LANDS:

State timber is sold based upon state trust lands described by the United States system
of public land surveys by section, subdivision, township and range. Should uncertainties
as to exact boundaries of state timber contracts be encountered, then an actual survey
may be ordered by the commissioner, the cost of the same to be borne by the applicant
or the successful bidder, whichever the case may be.

[12/31/1999; 19.2.13.20 NMAC - Rn, 19 NMAC 2. SLO 13.20, 9/30/2002]
19.2.13.21 BRUSH DISPOSAL BY CONTRACT HOLDER:

The timber sale contract shall contain sufficient, proper and adequate provisions therein
requiring the contract holder to dispose of the brush resulting from the sale. The term
"brush" as used herein shall mean to include all tops, slash and debris resulting from
logging operations, including stems and limbs or portions thereof not exceeding four
inches in diameter. The sufficiency of the brush disposal work done by the contract
holder shall be subject to the approval of the commissioner, or the commissioner’s duly
authorized representative. In no instance shall brush disposal be allowed to fall behind
cutting, except when the depth of snow or other adequate reason beyond the control of
the contract holder makes proper disposal impracticable. In such an event, the disposal
of brush may, with the written consent of the representative of the commissioner in
charge, be postponed until conditions are more favorable.

[12/31/1999; 19.2.13.21 NMAC - Rn, 19 NMAC 2. SLO 13.21, 9/30/2002; A, 6/11/2019]

19.2.13.22 SUSPENSION OF LOGGING OPERATIONS AND TERMINATION OF
THE TIMBER CONTRACT BY THE COMMISSIONER:

The timber contract shall also contain a provision that all operations on the sale area,
including the removal of scaled timber, may be suspended by written notice from the
commissioner, or the commissioner’s duly authorized representative in charge, if the



conditions and requirements contained in the timber sale contract are disregarded by
the contract holder, or the contract holder’s agents or employees. Such suspension by
the representative of the commissioner shall be only upon the approval of the
commissioner. The commissioner may cancel any lease, contract or other instrument
executed by the commissioner relating to state trust lands for nonpayment of monies
due or for violation of any of the terms, covenants or conditions of such lease or
instrument, after giving the party or parties in interest 30 days notice by registered mail;
provided, however, if within the 30 days, the party or parties in interest shall comply with
the demand in the notice, cancellation shall not be made. Provided, further, that in case
where monies due are delinquent, the commissioner may, at the commissioner’s option,
look to the purchaser or the purchaser’s sureties and the commissioner’s lien upon
improvements for payment, rather than cancel the contract.

[12/31/1999; 19.2.13.22 NMAC - Rn, 19 NMAC 2. SLO 13.22, 9/30/2002; A, 6/11/2019]
19.2.13.23 ASSIGNMENT OF STATE TIMBER SALE CONTRACTS:

Subject to the approval of the commissioner, state timber sales contracts may be
assigned, provided that the assignee, in the opinion of the commissioner, is able and
gualified to fulfill such contract, and provided further that the assignee shall provide a
corporate surety bond as required by the said contract and conditioned upon the
assignee’s faithful performance of the provisions thereof.

[12/31/1999; 19.2.13.23 NMAC - Rn, 19 NMAC 2. SLO 13.23, 9/30/2002; A, 6/11/2019]
19.2.13.24 MODIFICATION OF TIMBER SALES AGREEMENT:

Upon application by the holder of a state timber sale contract for modification of the
holder’s agreement and good cause being shown, the commissioner may consent to
certain changes, in the commissioner’s discretion, provided that the applicant for
modification shall have first obtained the consent of its surety.

[12/31/1999; 19.2.13.24 NMAC - Rn, 19 NMAC 2. SLO 13.24, 9/30/2002; A, 6/11/2019]
19.2.13.25 [RESERVED]

[12/31/1999; 19.2.13.25 NMAC - Rn, 19 NMAC 2. SLO 13.25, 9/30/2002]

19.2.13.26 CONTRACTOR RESPONSIBILITIES:

Under the general powers of the commissioner and the appropriate provisions in timber
contracts, the commissioner will require holders of timber sales contracts to respect
forest service fences and the fences of individuals in the timber sale area, and unless

state timber operators have made proper arrangements to the contrary, all gates must
be closed after passing through the same.



[12/31/1999; 19.2.13.26 NMAC - Rn, 19 NMAC 2. SLO 13.26, 9/30/2002]

19.2.13.27 CANCELLATION OF TIMBER CONTRACT FOR CAUSE:

The commissioner may cancel any lease, contract or other instrument executed by the
commissioner, which shall have been obtained by fraud or executed through mistake or
without authority of law. In such case, the commissioner shall serve upon the party in
interest a 30 day registered notice to show cause before the commissioner upon a date
to be fixed in the notice, why such instrument should not be canceled.

[12/31/1999; 19.2.13.27 NMAC - Rn, 19 NMAC 2. SLO 13.27, 9/30/2002; A, 6/11/2019]
PART 14: PERTAINING TO LAND SALES

19.2.14.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trall,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[12/31/1999; 19.2.14.1 NMAC - Rn, 19 NMAC 3. SLO 14.1, 9/30/2002]

19.2.14.2  SCOPE:

This rule pertains to the sale of lands, resources or other assets held in trust by the
commissioner of public lands under the terms of the Enabling Act and subsequent
legislation (trust lands). There are certain exceptions to this rule as follows: applications
to purchase received between August 1st and September 30th may be rejected
summarily as set out in subsection B of 19.2.14.8 NMAC below.

[12/31/1999; 19.2.14.2 NMAC - Rn, 19 NMAC 3. SLO 14.2, 9/30/2002]

19.2.14.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the state trust lands is found in N.M. Const.,
Art. XIlI, Section 2, and in Section 19-1-1 NMSA 1978. The authority to promulgate this
rule is found in Section 19-1-2 NMSA 1978.

[12/31/1999; 19.2.14.3 NMAC - Rn, 19 NMAC 3. SLO 14.3, 9/30/2002]

19.2.14.4 DURATION:

Permanent.

[12/31/1999; 19.2.14.4 NMAC - Rn, 19 NMAC 3. SLO 14.4, 9/30/2002]

19.2.14.5 EFFECTIVE DATE:



September 5, 1985, unless a later date is cited at the end of a section.
[12/31/1999; 19.2.14.5 NMAC - Rn, 19 NMAC 3. SLO 14.5, 9/30/2002; A, 6/30/2016]
19.2.14.6 OBJECTIVE:

The objective of 19.2.14 NMAC is to provide for the orderly and lawful sale of state trust
lands, assets and resources.

[12/31/1999; 19.2.14.6 NMAC - Rn, 19 NMAC 3. SLO 14.6, 9/30/2002]
19.2.14.7 DEFINITIONS:

"Schedule of fees" means a list of fees that must be paid for performance of certain
administrative functions. The schedule of fees shall be published on the state land office
website and is subject to change at the discretion of the commissioner. Unless
otherwise noted in the schedule of fees or in this rule, the fee shall be non-refundable.

[12/31/1999; 19.2.14.7 NMAC - Rn, 19 NMAC 3. SLO 14.7, 9/30/2002; A, 6/30/2016]
19.2.14.8 LAND SUBJECT TO SALE:

All lands, including lands acquired by escheat, shown upon the New Mexico state land
office tract books to be open for sale, may be sold at public auction, at the discretion of
the commissioner. All minerals of whatsoever kind, including but not limited to oil and
gas, coal, sand and gravel, clay, shale, caliche and building stone, will be reserved to
the state of New Mexico, together with the right to use so much of the surface as may
be reasonably necessary to explore for and remove same. Such rights are subject to
the right of the purchaser to be compensated for the purchaser’s improvements lawfully
placed upon the land. Geothermal resources are reserved under the same terms and
conditions as minerals.

A. The beneficiary institution shall be advised of the receipt of any application to
purchase.

B. All applications filed between August | and September 30 each year will be
summarily rejected unless it is determined that they will not interfere with the annual
surface lease renewal program.

[12/31/1999; 19.2.14.8 NMAC - Rn, 19 NMAC 3. SLO 14.8, 9/30/2002; A, 6/11/2019]
19.2.14.9  APPLICATION FEES - COST - REQUIREMENTS:

Applications to purchase state trust lands shall be:



A. Made under oath, in ink, or typewritten upon forms prescribed and furnished by
the commissioner.

B. Accompanied by the application fee as set forth in the schedule of fees and a
deposit against the expense of advertising and sale as set forth in the schedule of fees.
The successful bidder shall pay the total cost of advertising, appraising, and sale, and
will be billed for any cost in excess of the deposit. The deposit of unsuccessful bidders
will be refunded.

C. Accompanied by an appraisal of the land by a disinterested and creditable
person familiar with the land, and said appraisal shall be based upon personal
knowledge and not information and belief. Such appraisal shall not be binding upon the
commissioner.

D. Signed by the original applicant or by the applicant’s agent or attorney duly
authorized by written power of attorney. Applications not made in conformity with these
rules are subject to rejection and in the event any application is withdrawn or rejected,
the applicant shall pay the cost incurred up to that time. When special circumstances
warrant, the commissioner, upon notice to the applicant, may add additional
requirements. Nothing in these rules contained shall be construed as preventing the
commissioner on the commissioner’s own initiative at any time from offering for sale all
or part of any lands of the state when the commissioner determines that such sale is in
the best interest of the trust.

[12/31/1999; 19.2.14.9 NMAC - Rn, 19 NMAC 3. SLO 14.9, 9/30/2002; A, 6/30/2016; A,
6/11/2019]

19.2.14.10 APPRAISAL OF LAND AND IMPROVEMENTS:

A. Upon receipt of a proper application to purchase, and upon a preliminary
determination that the sale might be advantageous to the trust, the commissioner will
cause an appraisal of the land and the authorized improvements to be made.
Thereatfter, if the commissioner determines to offer the land for sale, a copy of the
appraisal will be furnished to the applicant and to the owner of the improvements as well
as to any other interested parties requesting same. Any party in interest aggrieved by
the decision of the commissioner in setting the value of the improvements may appeal
to the district court within 60 days as provided by law.

B. Upon receipt of the appraisal, the applicant shall notify the commissioner in
writing as to whether the applicant is agreeable to starting the bidding upon the land at
the appraised price. If not, the unused portion of the deposit shall be refunded to the
applicant and the application rejected. If the applicant is agreeable with the appraisal of
the land and the improvements, the applicant shall file with the commissioner a sum
equal to the appraised value of the improvements or a waiver of payment signed by the
owner thereof. If the applicant disagrees with the appraisal of the improvements the
applicant may post bond with the commissioner to assure payment and appeal the



appraisal as provided by law. Upon payment or posting of the bond the commissioner
may proceed to advertise the sale.

C. Authorized improvements shall include water rights and all permanent
improvements placed upon the land in compliance with the provisions of Section 19-7-
51 NMSA 1978; all improvements placed upon the land prior to March 1, 1955, whether
or not prior written permission of the commissioner was obtained; and all improvements
approved by the commissioner under the provisions of Section 19-7-51 NMSA 1978.

D. Upon completion of the sale, the commissioner shall pay to the owner of the
authorized improvements the value thereof as hereinabove determined; provided,

however, in the event the lease provides for removal of improvements, either permanent
or removable, the terms of the lease shall take precedence over this Rule.

[12/31/1999; 19.2.14.10 NMAC - Rn, 19 NMAC 3. SLO 14.10, 9/30/2002; A, 6/11/2019]
19.2.14.11 ADVERTISEMENT:

Notice of sale shall be published once each week for ten (10) consecutive weeks in a
newspaper of general circulation published locally at the state capital, and a newspaper
of like circulation which shall be locally published nearest the lands so offered for sale.
Said notice shall set forth the nature, time and specific place of the sale, which place
shall be at the county seat wherein the lands or the major portion thereof are located.
[12/31/1999; 19.2.14.11 NMAC - Rn, 19 NMAC 3. SLO 14.11, 9/30/2002]

19.2.14.12 QUALIFICATION OF BIDDERS:

In order to qualify as a bidder, the prospective bidder shall deposit with the
commissioner:

A. A deposit to cover the cost of sale, as set forth in the notice of sale.

B. Ten percent of the appraised value of the lands.

C. The appraised value of the improvements, a waiver of payment of such amount
signed by the owner of the improvements, or a bond sufficient to cover the appraised
value if an appeal is to be taken, unless the prospective bidder is the owner of the
improvements.

[12/31/1999; 19.2.14.12 NMAC - Rn, 19 NMAC 3. SLO 14.12, 9/30/2002; A, 6/30/2016]
19.2.14.13 AUCTION SALE TO HIGHEST BIDDER:

No preference right to purchase shall be given to any bidder upon the advertised land. If
sold at all, the land shall be sold to the highest and best bidder at public auction. Said



auction may be conducted by oral auction or by the acceptance of sealed bids, which
shall be opened at the time of the auction. Should there be identical sealed bids, those
submitting them shall be allowed to orally bid until there is a highest and best bidder.
Bids must be for all of the land offered in a given tract.

[12/31/1999; 19.2.14.13 NMAC - Rn, 19 NMAC 3. SLO 14.13, 9/30/2002]
19.2.14.14 CONTRACTS AND PATENTS:

A. On the date of sale the successful bidder, if any, shall be required to pay the full
amount bid, unless the commissioner has given notice that the commissioner will accept
payment by purchase contract. If a purchase contract is permitted, the successful bidder
shall be required to pay at least ten percent of the purchase price. Upon making such
payment, together with the cost of sale, if any, such purchaser shall be entitled to a 30
year contract whereunder the balance of the principal shall be payable in 30 equal
annual installments with interest in advance on the deferred principal balance at a rate
set by the commissioner in the notice of auction sale published as required by law. The
first principal and interest payment shall be due on or before the date possession of the
premises is established. This date shall serve as the anniversary date of the contract on
which all successive payments shall be due. Purchaser at purchaser’s option may,
however, pay cash in full and receive a patent. No extension of the 30 year term of the
contract will be granted. In case of death of a contract purchaser, the commissioner
may upon written application by an heir, devisee or personal representative of the
deceased, defer the due date of the next payment for one year. Deposit of unsuccessful
bidders will be refunded. Sample copies of a standard purchase contract agreement
and patent will be furnished prospective bidders upon request.

B. Holders of purchase contracts may pay off the contract balance at any time.
Interest payments made in advance cannot be refunded. In case of the final discharge
of the obligation before maturity date, interest must be paid to the date when the
contract is paid in full. No patent covering any portion of state trust land under contract
will be issued until the total purchase price of the contract is paid in full regardless of the
number of assignments outstanding, except the commissioner will issue patents to
separate assignments in instances where the assignments were approved by the
commissioner prior to September 4, 1956.

[12/31/1999; 19.2.14.14 NMAC - Rn, 19 NMAC 3. SLO 14.14, 9/30/2002; A, 6/11/2019]
19.2.14.15 ASSIGNMENT OF PURCHASE CONTRACTS:

A. Any purchaser of state trust lands under purchase contract, which contract is in
good standing, may assign a part or all of the purchaser’s right, title and interest under
any such contract, provided that a certified copy of such assignment shall be filed with
the commissioner before the same shall become effective. The approval or disapproval
by the commissioner of an assignment or a partial assignment of a state contract is not
required. The filing of a certified copy of the assignment or partial assignment with the



commissioner completes the assignment, provided, however, if the contract is under
collateral assignment the approval of the commissioner is required and such permission
shall not be given unless the assignee agrees in writing to assume or take the contract
subject to the rights of any collateral assignee. No relinquishment of a purchase
contract shall be approved unless the collateral assignee shall join in said
relinquishment.

B. No patent shall be issued to any contract holder or assignee thereto until the
entire bid price for the entire tract bid upon is paid in full, except for contracts assigned
with the approval of the commissioner prior to September 4, 1956.

C. Each assignment shall be accompanied by a fee of sixty dollars ($60.00).

D. The mailing address of the assignee shall be clearly shown upon the assignment
and a copy of the assignor's purchase contract shall accompany the assignment.

E. The assignment must show the marital status of the assignor and, if married,
both husband and wife must join in the execution of the assignment which signatures
must be acknowledged as in the case of conveyances of other real estate.

[12/31/1999; 19.2.14.15 NMAC - Rn, 19 NMAC 3. SLO 14.15, 9/30/2002; A, 6/11/2019]
19.2.14.16 COLLATERAL ASSIGNMENT (MORTGAGE) OF CONTRACTS:

A. With the consent of the commissioner the owner of a purchase contract may
mortgage the owner’s interest in the contract together with the improvements upon the
land by means of assigning the owner’s interest as collateral security to insure the
payment of an indebtedness specified in said assignment. Upon approval of such
collateral assignment by the commissioner, the assignee shall have a lien upon the said
interests of the assignor and thereafter no contract so assigned shall be transferred free
and clear except after release of said collateral assignment.

B. Collateral assignments shall be made only upon forms prescribed by the
commissioner, which forms shall meet the other specified requirements of law.

C. Collateral assignments may be foreclosed by the assignee in the manner
provided by law for the foreclosure of mortgages on real estate and the purchaser at
such foreclosure sale shall, if otherwise qualified to purchase state trust land, be entitled
to the purchase contract and the improvements located upon the land subject to prior
collateral assignments, if any there be.

[12/31/1999; 19.2.14.16 NMAC - Rn, 19 NMAC 3. SLO 14.16, 9/30/2002; A, 6/11/2019]

19.2.14.17 CANCELLATION FOR DEFAULT - RELINQUISHMENT:



A. In the event the purchaser shall fail to comply with the terms and conditions of
contract of purchase the commissioner may, at the commissioner’s option, declare a
forfeiture of such contract after 30 days' notice given as provided under Section 19-7-50
NMSA 1978, unless the purchaser shall comply with the demands made in such notice
in which case cancellation shall not be made. A purchaser may consent to the
cancellation by waiver of notice of intention to cancel.

B. Late interest payments shall bear interest at the rate of one percent per month
until paid.

C. In case of forfeiture all monies theretofore paid under any such contract, together
with improvements upon the land, shall remain and become the property of the state of
New Mexico.

D. Any contract executed by the commissioner which has been obtained by fraud or
executed through mistake, or without authority at law, may be canceled after 30 days'
notice by registered mail upon order to show cause as provided by Section 19-7-8
NMSA 1978.

[12/31/1999; 19.2.14.17 NMAC - Rn, 19 NMAC 3. SLO 14.17, 9/30/2002; A, 6/11/2019]
19.2.14.18 COUNTY BOND LANDS:

The rules applicable to the sale of other lands are generally applicable to the sale of
county bond lands.

[12/31/1999; 19.2.14.18 NMAC - Rn, 19 NMAC 3. SLO 14.18, 9/30/2002]
19.2.14.19 WATER RIGHTS:

A. Water Pertinent to Irrigated Land. Water used on state trust land and the right to
use same upon said land shall never be severed or transferred from the land without the
written consent of the commissioner. Because title to lands under purchase contract
remains in the state of New Mexico until the land is paid for and a patent is issued, the
written permission of the commissioner must be secured in order to transfer or sever
water rights from the lands under purchase contract.

B. Permission to Transfer. Any purchase contract holder desiring to apply for
permission to change the use of water from state trust lands to other lands, including
other state trust lands but not excluding privately owned lands; or to change the method
of use of such water; or to change the location of a well; or to change the point of
diversion of surface waters from any stream or arroyo shall comply with 19.2.12 NMAC.

[12/31/1999; 19.2.14.19 NMAC - Rn, 19 NMAC 3. SLO 14.19, 9/30/2002]



PART 15: ADMINISTRATIVE PROCEEDINGS BEFORE THE
COMMISSIONER OF PUBLIC LANDS

19.2.15.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office.

[19.2.15.1 NMAC - Rp, 19.2.15.1 NMAC, 6/30/2004]

19.2.15.2 SCOPE:

This part pertains to the conduct of all adjudicatory administrative proceedings before
the commissioner of public lands arising from agency determinations and show cause
orders, as defined herein. Contested matters arising under Section 19-10-24 NMSA
1978, and Sections 19-7-60 and 61 NMSA 1978, and certain other non-adjudicatory
hearings shall not be subject to or governed by this part. This part does not enlarge,
diminish or in any way alter the constitutional and statutory jurisdiction of the
commissioner of public lands or the substantive rights of any person.

[19.2.15.2 NMAC - N, 6/30/2004]

19.2.15.3 STATUTORY AUTHORITY:

The commissioner’s authority to manage the trust lands or resources is found in N.M.
Const., Art. XIlII, 2, and in Section 19-1-1 NMSA 1978. The commissioner’s authority
relative to contest proceedings is found in Sections 19-7-64 through 68 NMSA 1978 and
Section 9-3-1.1 NMSA 1978. The commissioner’s authority to promulgate this part is
found in Sections 19-1-2 and 19-7-64 NMSA 1978.

[19.2.15.3 NMAC - N, 6/30/2004]

19.2.154 DURATION:

Permanent.

[19.2.15.4 NMAC - N, 6/30/2004]

19.2.155 EFFECTIVE DATE:

June 30, 2004, unless a later date is cited at the end of a section.

[19.2.15.5 NMAC - Rp, 19.2.15.5 NMAC, 6/30/2004]

19.2.15.6 OBJECTIVE:



The objective of this Part 15 is to provide a clear, mandatory, administrative remedy for
persons aggrieved by an agency determination or show cause order, as defined herein,
and to provide rules to govern the conduct of the adjudicatory administrative
proceedings, all within the scope of this Part 15.

[19.2.15.6 NMAC - N, 6/30/2004]
19.2.15.7 DEFINITIONS:

A. "Agency determination” means a written determination, by the commissioner
or the commissioner’s designee, regarding a final action or decision taken by the
commissioner through a state land office department or division, which action adversely
and materially affects a person’s right, title, interest or priority of claim in or to trust lands
or resources, and which arises from, or in connection with, a lease, contract, easement,
right of way, grant, conveyance, or any other instrument executed by the commissioner
or the commissioner’s designee.

B. "Commissioner" means the commissioner of public lands, or a person fully
authorized to act in the commissioner’s stead. References to the commissioner as a
participant in the contest proceedings shall mean the state land office department or
division responsible for the agency determination at issue, or on behalf of which, a show
cause order is issued.

C. "Contest" means the administrative hearing at which a decision of the
commissioner, as defined herein, is made regarding a show cause notice of the
commissioner or a petition contesting an agency determination.

D. "Contest notice" means natification of the occurrence or denial of a contest
issued by the commissioner.

E. "Decision of the commissioner” means the final decision rendered by order of
the commissioner at the conclusion of a contest pursuant to this Part 15. A decision of
the commissioner as such is any "decision” "ruling" or "order" under Chapter 19, NMSA
1978 appealable to a district or higher court, including any such decision of the
commissioner so referred to in Sections 19-7-8, 19-7-17, 19-7-67, 19-10-22, and 19-10-
23 NMSA 1978. A decision of the commissioner is the "final decision or order of an
agency" as used in Rules of Civil Procedure for the District Court, Rule 1-074C NMRA
2004. A decision of the commissioner is a "final decision” as that term is used in
Paragraph (2) of Subsection H of 39-3-1.1, NMSA 1978.

F. "Hearing officer" means the person appointed by the commissioner to conduct
the contest.

G. "Petitioner" means the person initiating a contest by petition; in the case of a
show cause proceeding there will be no petitioner.



H. "Respondent” means any party to a contest initiated by petition, other than the
petitioner or the commissioner; in the case of a show cause proceeding the person(s) to
whom the show cause order is directed shall be the respondent(s).

I. "Schedule of fees" means a list of fees that must be paid for performance of
certain administrative functions. The schedule of fees shall be published on the state
land office website and is subject to change at the discretion of the commissioner.
Unless otherwise noted in the schedule of fees or in this rule, the fee shall be non-
refundable.

J. "Scheduling order" means an order issued by the hearing officer that sets the
date, time and place of the contest; establishes the order and timing of all pre-hearing
matters, such as discovery and briefing; may establish whether procedures in addition
to those provided for in this Part 15 shall be provided; and may provide for such other
related matters as the hearing officer deems necessary. Under appropriate
circumstances, the scheduling order may be amended by the hearing officer within a
reasonable time after issuance.

K. "Show cause order" means an order issued by the commissioner, pursuant to
Section 19-7-8 NMSA 1978 or otherwise as may be permitted, directing a party or
parties to show cause, if any, why a particular agency action should not be taken or
made final. The show cause order will state the place and time of the contest hearing. A
show cause order is an agency determination.

L. "Trust lands or resources" means those lands, their natural products or water
rights, and other assets derived from them, which are under the care, custody, and
control of the commissioner.

[19.2.15.7 NMAC - N, 6/30/2004; A, 6/30/2016; A, 6/11/2019]
19.2.15.8 AGENCY DETERMINATION:

A. A contest will not be initiated by petition without the petitioner first having
received an agency determination. In the case of a contest initiated by the
commissioner’s show cause order, the order itself is the agency determination, and no
petition is necessary.

B. An agency determination may be rendered at any time deemed appropriate by
the commissioner or the commissioner’s designee, or may be rendered, if deemed
appropriate by the commissioner, upon request of an interested party.

C. An agency determination will be rendered in writing, shall be dated, and will be
provided to the affected party or parties, or to their agent, representative, or successor,
in written or electronic format by such means as can reasonably provide verification of
receipt. It shall be sufficient if an agency determination is provided to the physical or
electronic address most recently shown in the public records of the commissioner.



D. An agency determination will state that it will become non-appealable unless the
party to whom it is directed initiates a contest proceeding or responds to the show
cause order pursuant to this Part 15 within 30 days of the date of the agency
determination, or within such other longer time as fairness and circumstances may, in
the commissioner’s discretion, require.

E. A demand, offer, or any other agency decision or act, which is still open to
negotiation or change by the commissioner, is not an agency determination.

[19.2.15.8 NMAC - N, 6/30/2004; A, 6/11/2019]
19.2.15.9 CONTEST:

A. Right to contest. Subject to Subsection B of 19.2.15.9 NMAC below, any persons
or entities aggrieved by an agency determination shall have the right to a contest
pursuant to this Part 15. Such proceedings are a mandatory administrative remedy and
must be completed before recourse to any court is available.

B. Limitation of right. Unless the commissioner in the commissioner’s discretion
determines otherwise, a contest shall not involve matters which would not require the
presence of the commissioner as a necessary party in a district court proceeding. The
right of a party to initiate a contest proceeding is not a waiver of any defense or claim by
the commissioner or any other party regarding threshold matters such as jurisdiction,
sovereign immunity, standing, ripeness, mootness, failure to state a claim, and the like.

C. Contest participants. In the case of a contest initiated by a show cause order, the
participants shall be the commissioner and the respondent. In the case of a contest
initiated by petition, the contest participants shall be the commissioner, the petitioner,
and any respondents. The hearing officer may, in the hearing officer’s discretion, permit
third parties to intervene or to participate as amicus curiae. All pleadings shall contain a
certificate indicating that all other participants have been served with a copy of the
pleading by first-class mail or by such other means as the hearing officer may allow.

D. Representation. Contest participants may represent themselves, or may be
represented by counsel to the same extent allowed in the district courts of New Mexico.
Parties who represent themselves will be held to the same standards of conduct and
pleading as if they were represented by counsel.

E. Location. All contests shall, at the sole discretion of the commissioner, be held
either at the offices of the New Mexico state land office in Santa Fe, New Mexico, or at
any other location deemed most expedient by the commissioner.

[19.2.15.9 NMAC - Rp, 19.2.15.9 NMAC, 6/30/2004; A, 6/11/2019]

19.2.15.10 INITIATING A CONTEST:



A. By written petition. Subject to the hearing officer’s ability to allow amendment of
the petition for failure to comply with the requirements of form set out below when it
appears to the hearing officer that the petition sets out a good faith claim, a contest shall
be initiated by written petition, sent by certified or registered mail to the commissioner,
which shall contain the following:

(1) Assetoutinthe example (2) below, the caption shall designate the
subject matter in reference to the lease, contract, easement, right of way, grant,
conveyance, or other instrument which forms the basis of the petitioner’s claims.

(2) The caption will also designate the petitioner by full name as such, then
the respondent, if any, shall be designated by full name as such. A place should be
provided for the proceeding to be numbered. The title shall be bolded and underlined. In
the case of a contest over a grazing lease, for example, the caption should appear as
follows:

Before the Commissioner of Public Lands
In Re State Land Office Grazing Lease No. GX-0000
Mr. And Mrs. A.B., petitioner

\Y; Contest No.

X. Corp., respondent
Petition for Contest

(3) the name, mailing and e-mail addresses, telephone and fax numbers of
the petitioner and of each respondent in the contest proceeding;

(4) alegible copy of the instrument or instruments which form the basis of the
claim in issue;

(5) the aliquot description, by subdivision, section, township and range, of the
land or lands in issue;

(6) a concise, complete statement of the claim or claims of the petitioner;

(7)  aconcise, complete statement of the facts giving rise to the claim or
claims in issue;

(8) a statement of the relief being requested as to each claim; and



(9) asworn statement that a copy of the "foregoing petition" has been sent to
the commissioner

and to all respondents by registered or certified mail, and the date when sent.
B. By show cause order. A contest may be initiated by the commissioner’s show

cause order sent by certified or registered mail. The show cause order shall contain the
following:

(1) Assetoutinthe example (2) below, the caption shall designate the
subject matter in reference to the lease, contract, easement, right of way, grant,
conveyance, or other instrument which forms the basis of the commissioner’s claims.

(2)  The caption will also designate the respondent by full name as such. The
title shall be bolded and underlined. A place should be provided for the proceeding to be
numbered. In the case of a show cause order issued in connection with a business
lease for example, the caption should appear as follows:

Before the Commissioner of Public Lands
In Re State Land Office Business lease No. BL-0000

Contest No.

X Corp., respondent
Show Cause Order
To Mr. A.B., for X Corporation, respondent;

(3) the name, mailing and e-mail addresses, telephone and fax numbers of
the respondent;

(4) alegible copy of the instrument or instruments which form the basis of the
show cause order;

(5) the aliquot description, by section, township and range, of the land or
lands in issue;

(6) aconcise, complete statement of the basis of the show cause order;

(7)  aconcise, complete statement of the facts giving rise to the show cause
order;

(8) a statement of the final decision proposed by the commissioner; and



(9) astatement that a copy of the show cause order has been sent to the
respondent by registered or certified mail, and the date when sent.

C. In the case of a contest initiated by a petition, within 10 days of the receipt of a
contest petition, the commissioner will give, to the petitioner and any identified
respondents, a contest notice stating whether the petition sets out sufficient cause for
contest within the scope of this Part 15. The commissioner may reject a contest petition
because the requisite agency determination has not been obtained, because the
petition states a clearly spurious claim, because the petition is filed as an abuse of
process, or because the matters alleged are too complex for an administrative
determination or involve too many or unrelated parties. An adverse contest notice, one
denying the petition, is an appealable decision of the commissioner. In the case of a
contest initiated by show cause order, the show cause order itself shall be the contest
notice.

D. Within 30 days of the date of the written notice in Subsection C of 19.2.15.10
NMAC above, each respondent shall submit to the commissioner, also by certified mail,
a response, in the form provided for in Paragraph (2) of Subsection A or Paragraph (2)
of Subsection B of 19.2.15.10 NMAC above, which shall set forth:

(1) the name, mailing and e-mail addresses, and telephone and fax numbers
of each person or entity whom it is believed should be included in the contest, if not
already named, and a statement of the basis for such belief;

(2) legible copies of any other instruments that are thought to be relevant to
the contest;

(3) aconcise, complete statement of the defenses to the claim, of what it is
believed should be the disposition of the petitioner’s claim, and of any additional cross-
claim or counter-claim to be made in connection with the same issues and the relief
being requested;

(4) aconcise, complete statement of any relevant, additional facts not offered
by the petitioner(s) in their petition or not offered by the commissioner in the show
cause order; and

(5) asummary of the arguments and authorities supporting the defenses or
claims.

E. Subject to the hearing officer’s ability to allow amendment of the response for
failure to comply with the requirements of form set out above when it appears to the
hearing officer that the response is made in good faith, failure to respond, within the
time and in the form required in Subsection D of 19.2.15.10 NMAC above, without
having first obtained an extension of time to do so by written request directed to and
granted by the commissioner, will be deemed a default, and will result in the issuance of
a decision of the commissioner.



F. Upon concurrence of the parties, or upon the commissioner’'s own determination
that circumstances require it, the commissioner may shorten or lengthen the times
allowed.

[19.2.15.10 NMAC - N, 6/30/2004; A, 6/11/2019]
19.2.15.11 HEARING OFFICER:

A. Following receipt of the acceptable contest petition, the commissioner shall, by
order, appoint a hearing officer to preside over the administrative hearing. As soon as
practicable, the hearing officer shall issue a scheduling order. In the commissioner’s
discretion, the commissioner may appoint a designated person from within the state
land office who has not participated in the agency determination.

B. The commissioner’s appointment of a hearing officer shall constitute a delegation
of the commissioner’s statutory powers under Section 19-7-65 NMSA 1978 and of the
commissioner’s constitutional and inherent power to control the conduct of
administrative proceedings under the commissioner’s jurisdiction.

C. Ex parte communication with the hearing officer is strictly prohibited.
[19.2.15.11 NMAC - N, 6/30/2004; A, 6/11/2019]

19.2.15.12 PRE-HEARING DISCOVERY, CONFERENCES, AND MOTION
PRACTICE:

A. Pursuant to the scheduling order, the parties to the contest and the
commissioner shall provide one another and the hearing officer with a written summary
of their arguments and authorities, as well as complete lists of all witnesses (including a
summary of their testimony) and all exhibits (including a brief summary of what each
exhibit will be offered to prove, and a summary of its contents). Such lists shall be
promptly updated as evidence and witnesses are added or deleted. Each party and the
commissioner shall within 45 days after the receipt of the petition by the commissioner,
or upon such longer period as the hearing officer may allow, produce to all parties and
the commissioner all documents related to the matters in controversy, or that are
reasonably calculated to lead to the discovery of relevant and material evidence, or that
the party intends to offer at the hearing. All parties and the commissioner shall
supplement their production within 10 days of discovering documents that meet the
foregoing criteria. The scheduling order or other order of the hearing officer may provide
such additional discovery as the hearing officer deems fair and appropriate. It is
expected that all such discovery shall proceed without the necessity of any request
being made to the hearing officer. The hearing officer shall have the right to preclude
any testimony or other evidence which, in the hearing officer’'s opinion, has not been
fairly and reasonably disclosed before the hearing.



(1)  Any party or the commissioner, if dissatisfied with discovery, may request,
in writing, that the hearing officer order another party to provide better or additional
discovery. The opposing party shall respond within such time as the hearing officer
establishes. The hearing officer may, in the hearing officer’s discretion, allow oral
argument on discovery disputes.

(2) Discovery orders of the hearing officer are not appealable, but may form
the basis of an appeal of the decision of the commissioner in the matter.

B. Upon the hearing officer’'s own initiative, or at the request of the commissioner, or
a petitioner or respondent, the hearing officer may, in the hearing officer’s discretion,
require scheduling, settlement, or such other conferences at the principal offices of the
state land office, or at any other location deemed best by the hearing officer.

C. Pursuant to the scheduling order, the hearing officer may permit or limit such
motions, responses, and replies as are normally permitted in the state district courts of
New Mexico. Except as set out herein, any procedures regarding such motion practice
shall be established by the hearing officer on the hearing officer’'s own or at the request
of the commissioner or the parties. As to motions which dispose of all or part of the
merits of any claim at issue, the hearing officer shall make a recommendation by written
report to the commissioner who shall make a final determination. Except in rare cases
and for good cause shown, the disposition of any motion is not subject to interlocutory
appeal; the disposition of any motion is appealable only when the contest is concluded
by a decision of the commissioner.

[19.2.15.12 NMAC - N, 6/30/2004; A, 6/11/2019]
19.2.15.13 WITNESSES:

A. Within such time as the hearing officer establishes in the scheduling order, each
party may obtain from the hearing officer a subpoena for the attendance of all material
witnesses at depositions or hearings. Consistent with applicable law or court rules, the
hearing officer may charge a fee for the issuance of each such subpoena, and may
establish fees for the attendance of witnesses.

B. The hearing officer may, on the hearing officer's own or at the request of any
party or the commissioner, exclude witnesses for the hearing during the testimony of
other witnesses or at any other time deemed proper or expedient.

C. All witnesses shall testify under oath.
D. The hearing shall proceed as scheduled without the attendance of a witness or a

party if no prior notification of absence and request for an extension of time was
received.



E. The testimony of a witness or party unable to attend may be preserved by
deposition. The hearing officer may, if the hearing officer deems it helpful, accept
affidavits of withesses unable to attend, but will weigh their probative value as such.

[19.2.15.13 NMAC - Rp, 19.2.15.14 NMAC, 6/30/2004; A, 6/11/2019]
19.2.15.14 HEARING PROCEDURE:

A. In conducting the hearing, the hearing officer shall refer to, but shall not be bound
by, the then current district court rules regarding procedure and evidence. Evidence not
admissible under those rules may be admitted by the hearing officer if the hearing
officer reasonably believes such admission will help in providing or clarifying relevant
facts without substantially prejudicing the rights of any party. In particular, hearsay
evidence may be admitted by the hearing officer, but shall not form the sole basis for
the hearing officer's recommendations. The hearing officer may require any evidence to
be submitted in writing. Decisions of the hearing officer regarding matters of evidence or
procedure are not, in themselves, final or appealable decisions, but may form the basis
for appealing a decision of the commissioner.

B. There shall be a formal written record of a contest. The commissioner shall, at
the time of appointment of a hearing officer, appoint a state land office employee to act
as the hearing officer’s clerk, who shall receive and file all elements of the record. The
hearing officer shall designate a court reporter to record the hearing.

C. Unless otherwise indicated by the hearing officer, the order of proceedings shall
be as follows:

(2) In a case initiated by a show cause order, the commissioner shall present
the commissioner’s case first: opening statements by the commissioner, the
respondent(s), and any intervenors, in that order; presentation of evidence by the
commissioner in support of the validity of the proposed action or actions forming the
basis of the show cause order; presentation of evidence by the respondent(s) in support
of the status quo; and presentation of evidence by any intervenors in support of their
position, in that order; and closing arguments by the commissioner, the respondent, and
any intervenors, in that order.

(2) In a contest initiated by petition, the petitioner shall present the petitioner’s
case first: opening statements by the petitioner, the respondent, any intervenors, and
the commissioner, in that order; presentation of evidence in support of any defense,
claim, or counterclaim and any rebuttal evidence by the petitioner, the respondent, any
intervenors, and the commissioner, in that order; and closing arguments by the
petitioner, respondent, any intervenors, and the commissioner, in that order.

D. At any point in the contest hearing, the hearing officer may initiate questions,
may request that the commissioner, petitioner(s) or respondent(s) provide briefing on an



issue or take any other action deemed necessary to expedite the proceeding and to
obtain a full understanding of the facts and the issues.

E. In a contest initiated by a show cause order, there shall be no initial burden of
proof, and the recommendation of the hearing officer shall be based on a
preponderance of the evidence supporting either the action or actions proposed to be
taken by the commissioner, or supporting the status quo prior to the issues raised in the
show cause order. In a contest initiated by petition, the burden of proof shall be upon
any party asserting a claim, cross claim, or counterclaim, and the recommendation of
the hearing officer shall be based upon a preponderance of the evidence offered in
support or rebuttal of any such claim, cross claim, or counterclaim.

[19.2.15.14 NMAC - N, 6/30/2004; A, 6/11/2019]
19.2.15.15 COSTS AND FEES:

A. Each patrticipant in a contest proceeding, excluding the commissioner, shall be
required, upon their first filing, to pay a non-refundable filing and processing fee as set
forth in the schedule of fees.

B. At the earliest practicable date, the hearing officer shall obtain from each
participant in the contest an estimate of time needed to present their part of the
proceeding. Based on such estimates, the hearing officer will determine the cost of
producing a record of the proceedings, and, if applicable, the fee or salary for the
hearing officer’s time to conduct the proceeding. At any time prior to or following the
hearing, the hearing officer may determine that additional costs are necessary if it
becomes evident that more time has been, or will be required to conclude the
proceeding. Each party except the state land office will be required to pay, as a deposit,
the amount of all costs assessed by the hearing officer in order to attend the proceeding
and to have their arguments and evidence considered.

(1) A party who prevails upon all issues shall be entitled to the return of their
full deposit. If they prevail in part, their deposit shall be returned in proportion to the
number of claims, counterclaims, and cross claims upon which they prevailed.

(2)  The deposit amount remaining after a return of funds to the prevailing
party, or parties, shall be first applied to all applicable costs, with the balance of each
deposit returned to each losing party in proportion to the number of claims,
counterclaims or cross claims upon which they did not prevail.

(3) The determination of the proportions set out in paragraphs one (1) and
two (2) above shall be discretionary with the hearing officer.

C. The hearing officer may, upon a satisfactory showing of inability to pay on the
record, permit that party to proceed with reduced or no costs, and absorb those unpaid
costs, to the extent not covered by a retained deposit, as an administrative expense.



D. Each party shall bear their own costs and fees in bringing or defending a contest.
[19.2.15.15 NMAC - N, 6/30/2004; A, 6/30/2016]
19.2.15.16 ALTERNATIVE DISPUTE RESOLUTION:

At any time during the pendency of a contest proceeding, the parties or the
commissioner may, by agreement, and upon providing written notice of the agreement
to the hearing officer, elect to use any form of alternative dispute resolution. Upon
receipt of such notice, the hearing officer will, as required by the agreement of the
parties, terminate or stay any further actions or proceedings. Any final result achieved
through alternative dispute resolution shall, if agreed to by the parties and the
commissioner, be made binding on all by a decision of the commissioner and shall be
non-appealable except as otherwise provided by law.

[19.2.15.16 NMAC - N, 6/30/2004]
19.2.15.17 DECISION OF THE COMMISSIONER:

A. At the conclusion of the hearing, all parties and the commissioner shall leave with
the hearing officer such items of evidence as the hearing officer requires.

B. At the conclusion of the hearing, the hearing officer may require such post-
hearing pleadings and submissions as the hearing officer deems appropriate.

C. At the conclusion of the hearing, the hearing officer shall indicate the time within
which a final report shall be made.

D. The hearing officer’s final report shall be provided to all parties and to the
commissioner.

E. Upon receipt of the hearing officer’s final report, the commissioner shall, within a
reasonable time, issue an order adopting, modifying, or rejecting that report. This order
shall be the decision of the commissioner, and as such, it shall contain a grant or denial
of the relief requested and a statement of the legal and factual basis for the order.

F. The decision of the commissioner will be filed in the lease file or other pertinent
official record of the New Mexico state land office.

G. Each party, and each other person who has requested a copy, shall, after the
decision of the commissioner is filed, be provided with a copy of the decision of the
commissioner along with a statement of the requirements for appealing the order.

[19.2.15.17 NMAC - Rp, 19.2.15.15 NMAC, 6/30/2004; A, 6/11/2019]

19.2.15.18 APPEAL:



A. Appeal of the commissioner’s decision in a contest shall be as provided in
Section 39-3-1.1 NMSA 1978. In such an appeal, the appealing party shall be named as
appellant, and the commissioner and other parties shall be named as appellees. The
style of such appeal shall be, for example in the case of a contest over a grazing lease,
In Re State Land Office Grazing Lease GX-0000.

B. Failure to perfect an appeal of a decision of the commissioner within the time
allowed by and pursuant to Section 39-3-1.1 NMSA 1978 results in that decision
becoming final, binding and non-appealable.

[19.2.15.18 NMAC - Rp, 19.2.15.16 NMAC, 6/30/2004]
PART 16: RULEMAKING PROCEDURES
19.2.16.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trall,
P.O. Box 1148, Santa Fe, New Mexico 87501.

[19.2.16.1 NMAC - Rp 19 NMAC 2. SLO 16.1, 7/31/2002]

19.2.16.2  SCOPE:

This rule governs the promulgation, amendment, and repeal of rules for the
administration of the lands, resources, and assets held in trust by the commissioner of
public lands under the terms of the Enabling Act and subsequent legislation. If any

provision of this rule is inconsistent with any specific statutory procedures that govern
rulemakings conducted by the commissioner, the specific statutory procedures shall

apply.

[19.2.16.2 NMAC - Rp 19 NMAC 2. SLO 16.2, 7/31/2002]

19.2.16.3 STATUTORY AUTHORITY:

N.M. Const., art. XIlI, section 2, and in Section 19-1-1 et seq. NMSA 1978.
[19.2.16.3 NMAC - Rp 19 NMAC 2. SLO 16.3, 7/31/2002]

19.2.16.4 DURATION:

Permanent.

[19.2.16.4 NMAC - Rp 19 NMAC 2. SLO 16.4, 7/31/2002]

19.2.16.5 EFFECTIVE DATE:



July 31, 2002.
[19.2.16.5 NMAC - Rp 19 NMAC 2. SLO 16.5, 7/31/2002]
19.2.16.6 OBJECTIVE:

The objective of this rule is to provide for the orderly and lawful promulgation,
amendment, and repeal of rules for the administration of state trust lands.

[19.2.16.6 NMAC - Rp 19 NMAC 2. SLO 16.6, 7/31/2002]
19.2.16.7 DEFINITIONS:
As used in this rule:

A. "commissioner" means the commissioner of public lands; the commissioner is
the executive officer of the state land office and may delegate to state land office staff
the performance of duties required of the commissioner under this rule;

B. "rule" means any written rule, regulation or standard, and any written
amendment or repeal of a rule, regulation or standard, issued or promulgated by the
commissioner and binding persons other than the commissioner or the employees of
the state land office, but does not include:

(1) statements, policies, procedures, or directives concerning only internal
management of the state land office and not binding lessees, applicants, or the public
generally;

(2) rulings or decisions of the commissioner in proceedings authorized by law
regarding individual leases;

(3)  actions of the commissioner in regard to individual leases, contracts,
grants, or other instruments executed by the commissioner; and

(4) any applications, forms, schedules of fees or any guidance documents
issued by the commissioner to implement the rules of the commissioner unless such
documents are required by law to be included in a rule;

C. "rulemaking record" means all materials received or generated by the
commissioner during a rulemaking proceeding, including but not limited to:

Q) the public notice and any documents related to the publication or posting
of the public notice;

(2)  the proposed rule or rule change;



(3) any written comments submitted during the comment period;

(4) any record (audio tape, video tape or stenographic) of the public hearing,
if any, on the proposed rule;

(5)  any reports or other documents prepared or submitted by state land office
staff regarding the proposed rule; and

(6) the commissioner’s order promulgating the rule;
D. "state land office" means the New Mexico state land office; and

E. "State Rules Act" means the State Rules Act codified at Chapter 14, Article 4
NMSA 1978, and any amendments thereof, and any rules adopted pursuant to that act.

[19.2.16.7 NMAC - Rp 19 NMAC 2. SLO 16.7, 7/31/2002]
19.2.16.8 PUBLIC REQUESTS FOR RULEMAKING:

Any interested person may request in writing that the commissioner promulgate, amend,
or repeal a rule. Within 120 days of receipt of the written request, the commissioner
shall either initiate formal proceedings to consider the proposed rule or issue to the
individual making the request, a written statement of the commissioner’s reasons for
denial of the request.

[19.2.16.8 NMAC - Rp 19 NMAC 2. SLO 16.14, 7/31/2002; A, 6/11/2019]
19.2.16.9 COMMENT PERIOD:

No rule shall be adopted by the commissioner until after the commissioner provides
public notice and a period for public comment of not less than thirty days, except as
provided in this rule for emergency rules.

[19.2.16.9 NMAC - Rp 19 NMAC 2. SLO 16.9, 7/31/2002]
19.2.16.10 NOTICE OF RULEMAKING:

Notice that the commissioner intends to promulgate, amend, or repeal a rule shall be
given by publication in the New Mexico register, by publication in at least one
newspaper of general circulation in the state, and by posting on a website controlled or
authorized by the commissioner. The notice shall state generally the subject of the
proposed rulemaking, the manner in which interested persons may submit written
comments and, if appropriate, the time and place of any public hearing. The notice may
allow comments to be submitted by electronic mail. The notice shall also state where
copies of the proposed rule may be obtained by interested persons. Individual notice of



rulemaking to all state lessees, contract holders, or grantees shall not be necessary,
unless as may be otherwise required by law.

[19.2.16.10 NMAC - Rp 19 NMAC 2. SLO 16.10, 7/31/2002]
19.2.16.11 RULEMAKING HEARINGS:

In the commissioner’s discretion or as may be required by law, the commissioner may
set a public hearing to allow comments on a proposed rule. Notice of such hearing shall
be made as provided in 19.2.16.10 NMAC and shall be published and posted no less
than 30 days prior to the date of the hearing. At such hearing the commissioner shall
allow all interested persons, or groups of persons, reasonable opportunity to present
written materials, present oral comments on the proposed rule, present questions, and
to examine witnesses. State land office staff may appear at the hearing and present
testimony and answer questions from the public. If the commissioner determines that
oral presentation or the examination of withesses is unnecessary or impractical, the
commissioner may require that the presentation be submitted in writing and establish
limitations on the examination of witnesses. At the hearing, all interested persons shall
have the opportunity to review all documents or other pertinent information prepared in
advance of the hearing. The commissioner may designate a hearing officer to conduct
the public hearing. In the commissioner’s discretion, the commissioner may keep the
rulemaking record open for a reasonable period of time after the hearing to receive
further written materials.

[19.2.16.11 NMAC - Rp 19 NMAC 2. SLO 16.11, 7/31/2002; A, 6/11/2019]
19.2.16.12 CONSIDERATION OF THE RECORD; ORDER PROMULGATING RULE:

After the close of the comment period, the commissioner shall consider the contents of
the rulemaking record. If the commissioner adopts a rule, the commissioner shall, prior
to the effective date of the rule, enter an order. The order shall include a concise
statement of the commissioner's principal reasons for promulgating the rule and a
statement of the major comments adopted or rejected in promulgating the rule and the
reasons for their adoption or rejection. A copy of the commissioner’s order shall be sent
to all persons who submitted written comments and provided an address, and if a public
hearing was held, all persons who were present at the hearing, as reflected on the
attendance list. Individual notice of the order to state lessees, contract holders, or
grantees shall not be necessary unless otherwise provided by law.

[19.2.16.12 NMAC - Rp 19 NMAC 2. SLO 16.15, 7/31/2002]
19.2.16.13 EFFECTIVE DATE OF RULES:

Upon promulgation of a rule by the commissioner, the rule shall be posted in the state
land office for the period required by law, if any, and filed as required by the State Rules



Act. A rule shall be effective upon publication in the New Mexico register, unless a later
date is specified by the commissioner.

[19.2.16.13 NMAC - Rp 19 NMAC 2. SLO 16.12, 7/31/2002]
19.2.16.14 EMERGENCY RULES:

If the commissioner determines that an emergency exists which requires immediate
action, the commissioner may promulgate, amend, or repeal a rule and post the rule in
the state land office for any minimum statutory period and thereafter file the rule as
required by the State Rules Act. The rule shall be effective immediately upon filing. An
emergency rule shall be designated as such in the text of the rule and shall include a
statement of the necessity for the emergency need for the rule. No emergency rule shall
continue in effect longer than 30 days unless within that time period the rule is published
in the New Mexico register and the commissioner commences proceedings to adopt the
rule under the general provisions of this rule. If the commissioner commences such
proceedings the emergency rule shall remain in effect until a permanent rule takes
effect or until the proceedings are otherwise complete. In no event shall an emergency
rule remain in effect for more than 120 days.

[19.2.16.14 NMAC - Rp 19 NMAC 2. SLO 16.13, 7/31/2002; A, 6/11/2019]

PART 17: GEOPHYSICAL EXPLORATION ON UNLEASED STATE TRUST
LANDS

19.2.17.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501.

[19.2.17.1 NMAC - N, 9/14/2000]

19.2.17.2 SCOPE:

Future geophysical exploration permits of state trust lands, excluding exploration for
minerals which may be leased under 19.2.17 NMAC. This part does not apply to
geophysical exploration related to oil and gas operations on trust lands that are
currently under an oil and gas lease in good standing; any geophysical exploration on
those lands shall be conducted under the terms of the existing oil and gas lease.
[19.2.17.2 NMAC - N, 9/14/2000]

19.2.17.3 STATUTORY AUTHORITY:

N.M. Const. Art. XIIl; NMSA 1978 Section 19-10-1.



[19.2.17.3 NMAC - N, 9/14/2000]

19.2.17.4 DURATION:

Permanent.

[19.2.17.4 NMAC - N, 9/14/2000]

19.2.17.5 EFFECTIVE DATE:

September 14, 2000, unless a later date is cited at the end of a section.
[19.2.17.5 NMAC - N, 9/14/2000; A, 6/30/2016]

19.2.17.6 OBJECTIVE:

The objective of this part is to provide the general terms and conditions for the
geophysical exploration of state trust lands.

[19.2.17.6 NMAC - N, 9/14/2000]
19.2.17.7 DEFINITIONS:

A. "Commissioner" means the New Mexico commissioner of public lands, and the
commissioner’s appointees under Section 19-1-7 NMSA 1978 acting within the scope of
their authority. Except for the decision to cancel or otherwise terminate a lease, the
commissioner may delegate to state land office staff the performance of functions
required of the commissioner under this part.

B. "Geophysical exploration” means the quantitative physical study of the earth
by reflection and refraction seismic (including dynamite sources), gravity, magnetic,
electrical, electromagnetic or radiation methods.

C. "Geophysical exploration permit" or "permit" means a permit approved by the
commissioner for geophysical exploration of trust lands.

D. "Schedule of fees" means a list of fees that must be paid for performance of
certain administrative functions. The schedule of fees shall be published on the state
land office website and is subject to change at the discretion of the commissioner.
Unless otherwise noted in the schedule of fees or in this rule, the fee shall be non-
refundable.

E. "State land office" means the New Mexico state land office.



F. "Trust" means the trust created by congress under the New Mexico Enabling
Act of June 20, 1910, and accepted by the state of New Mexico under Articles Xlll and
XIV of the New Mexico constitution.

G. "Trust lands" means those lands, their natural products and all assets derived
from them, which are under the care, custody and control of the commissioner.

[19.2.17.7 NMAC - N, 9/14/2000; A, 6/30/2016; A, 6/11/2019]
19.2.17.8 PROHIBITION:

Notwithstanding the issuance of a geophysical exploration permit, no person shall
conduct any geophysical activity or associated surveys on trust lands unless the activity
is conducted in conformity with all applicable local, state, and federal laws and
regulations, and all necessary permits have been obtained.

[19.2.17.8 NMAC - N, 9/14/2000]
19.2.17.9 LANDS SUBJECT TO A GEOPHYSICAL EXPLORATION PERMIT:

Geophysical exploration permits are required on all trust lands on which there is no valid
existing oil and gas lease, specifically:

A. On all trust lands in which both the surface and mineral estate are held in trust,
even if other surface leases are in existence.

B. On all trust lands in which only the mineral estate is held in trust. Such permit will
allow the permittee to conduct geophysical investigations throughout the mineral estate;
however, any access to the surface estate will be coordinated between the permittee
and the surface owner.

C. On all trust lands in which only the surface estate is held in trust, even if other
surface leases are in existence. Such permit will allow the permittee physical access to
the surface for the purpose of conducting geophysical investigations; however, any
access to the mineral estate shall be coordinated between the permittee and the
mineral estate owner.

[19.2.17.9 NMAC - N, 9/14/2000]
19.2.17.10 APPLICATION FOR A PERMIT:

A. Applicants for a geophysical exploration permit must contact the oil, gas and
minerals division of the state land office in Santa Fe to verify that the trust lands of
interest are available to permit. Interested applicants shall then submit a complete
application for permit on forms prescribed and furnished by the commissioner, and shall
include, without limitation, the following:



(1) A check made payable to the commissioner for the appropriate fees in
accordance with the schedule of fees adopted by the commissioner. Fees will be
assessed for each individual or portion of a geophysical exploration line considered as a
single entry, and will reflect rates according to trust surface and mineral ownership and
locations within restricted districts or unrestricted areas as determined by the
commissioner;

(2)  Atopographic map of suitable scale, identified by county, township, range
and section, showing the approximate location of all survey lines which are proposed to
cross the applicable trust lands. The map shall be verified as to correctness by the
applicant or the applicant’s duly authorized representative; and,

(3) A proposed survey operations plan which shall include, without limitation,
a description of the methods to be used in conducting the survey, a description of
equipment to be used, a description of ingress and egress locations and a spill
prevention and control plan.

B. When the proposed survey method will include the use of explosives, the
application for a geophysical exploration permit shall also include the following:

(1) A topographic map showing shot hole patterns, depth of shot hole, size of
charge and location in relation to buildings, wells, roads, pipelines, power lines,
drainages and any other cultural feature; and

(2) Contingency plans for control and mitigation of blowouts and unexploded
shot holes.

[19.2.17.10 NMAC - N, 9/14/2000; A, 6/11/2019]
19.2.17.11 PERMIT ISSUANCE:

A. If the commissioner approves an application and determines that a permit will be
in the best interest of the trust, a geophysical exploration permit will be issued. The
application documents will be incorporated into the permit by reference and the
provisions of the approved application documents will be enforceable in the same
manner as any other condition of the permit. Any changes to operations approved under
a permit must be approved in advance in writing by the commissioner.

B. Following approval of an application, the commissioner shall prepare a
geophysical exploration permit in accordance with this part, in duplicate, and mail the
two originals to the applicant. If the applicant agrees to all terms and conditions of the
proposed permit, the applicant shall sign the originals before a notary public and return
both originals to the commissioner. The commissioner shall thereafter approve and
execute the geophysical exploration permit and return one fully executed original to the
permittee.



[19.2.17.11 NMAC - N, 9/14/2000]
19.2.17.12 PERMIT TERMS AND CONDITIONS:

A. The permit shall be valid for 90 days from the date of its approval by the
commissioner; provided, that an extension may be approved by the commissioner upon
a showing by the permittee that reasonable work delays occurred because of conditions
beyond the permittee’s control.

B. No later than 150 calendar days after the expiration date of a permit, the
permittee shall furnish to the commissioner, a map of suitable scale, identified by
county, township, range and section, showing the location and depth of shot holes or
station points on the permitted land. This map shall include the locations of source
(vibrator) lines and receiver lines. The map shall be of a quality sufficient to enable
visual inspection of the permitted lands after the project is completed. The map shall be
verified as to correctness by the permittee or the permittee’s duly authorized
representative.

C. Source lines and receiver lines shall be no greater than 100 feet in width.

D. Motorized vehicles are not allowed off established ranch roads or off the
permitted and surveyed source and receiver lines. The commissioner will allow limited
and reasonable drive-arounds when justified and located on submitted updated maps.
Areas between the permitted survey lines are not permitted and entry thereon will be
considered trespass, which may result in cancellation of a permit.

E. The permittee shall at all times keep the permit area free and clear of trash and
debris resulting from the permitee’s occupation of the lands. Hazardous or toxic wastes
or petroleum products may not be disposed of on the permit premises, and all such
materials used in the operations must be removed from the permitted land prior to
expiration of the permit. Due care shall be used to prevent leaks and spills of such
materials; the clean-up of any spills and reclamation of the area shall be performed in
consultation with the commissioner.

F. Unless authorized by the commissioner in writing, a permit does not authorize
the use of trust lands for operation staging areas or for vehicle maintenance yards.

G. No access is granted to trust lands for any purpose without valid permits or
agreements. Copies of permits and agreements must be in the possession of any
representatives or subcontractors of geophysical permittees at all times when on trust
lands. State land office representatives may order an immediate shut-down of
operations until proof of a valid permit or agreement is on site.

H. Permits may contain specific requirements for reclamation, such as bank
stabilization for watercourses and road repair.



I. The permittee shall comply with all applicable laws, regulations, rules, ordinances
and requirements of city, county, state and federal authorities and agencies, in all
matters and things affecting the permit area and operations, including but not limited to
conservation, sanitation, aesthetics, pollution, cultural properties, fire and ecology.

[19.2.17.12 NMAC - N, 9/14/2000; A, 6/11/2019]
19.2.17.13 RECLAMATION AND RESTORATION:

Any person who enters upon trust lands for purposes of geophysical exploration shall
take all steps necessary to preserve and protect the natural environmental conditions of
such lands. The permittee shall remove all stakes, markers, cables, ropes, wires or
debris from disturbed areas, and shall restore and reclaim all areas disturbed by the
permittee’s operations at the conclusion of the operations, in accordance with the
approved permit and standards established by the commissioner.

[9.2.17.13 NMAC - N, 9/14/2000; A, 6/11/2019]
19.2.17.14 FINANCIAL ASSURANCE:

A. Improvements; Waivers. Before commencement of geophysical exploration
activity, the permittee shall execute and provide financial assurance to secure payment
for potential injuries to tangible improvements upon the permitted area that may result
from a permittee’s activity. The commissioner shall fix the amount of such financial
assurance in an amount not less than five thousand dollars ($5,000.00) for each section
or portion of a section of trust lands covered by the permit. The financial assurance
instrument shall be in favor of the state, but held for the benefit of the state’s contract
purchasers, patentees, and surface lessees with pre-existing rights within the permitted
area. Provided that, in lieu of said financial assurance, the commissioner may accept a
waiver of financial assurance, duly executed or acknowledged by the owners of all
improvements in the permitted land.

B. Blanket Bonds. The permittee may, with the approval of the commissioner,
provide one instrument ("megabond") to cover financial assurance requirements under
multiple permits or other instruments that authorize the permittee to enter trust lands.
The commissioner shall fix the amount of the megabond, which shall be no less than
twenty-five thousand dollars ($25,000.00).

C. Reclamation Bonds. Notwithstanding the provision of financial assurance under
this part, the commissioner may require a permittee to provide for additional financial
assurance to guarantee performance of reclamation requirements promulgated under
state land office rules.

D. Form of Financial Assurance Instruments. Forms for all financial assurance
instruments shall either be prescribed and furnished by the commissioner, or be in a
form approved by the commissioner. Self-insurance, in any form, shall not be allowed.



[19.2.17.14 NMAC - N, 9/14/2000]
19.2.17.15 SURFACE LESSEES:

A. Fees paid to the commissioner pursuant to this part for permits to conduct
geophysical exploration on lands in which the surface is held in trust are consideration
for access to use the surface for reasonable geophysical activity. State land office
surface lessees are not entitled to compensation from permittees for access across trust
land.

B. Permittees must settle with and compensate state land office surface lessees for
actual damage to or loss of livestock, authorized improvements, range, crops, and other
valid existing rights recognized by law.

[19.2.17.15 NMAC - N, 9/14/2000]
PART 18: RELATING TO STATE LAND TRUSTS ADVISORY BOARD
19.2.18.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trall,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[19.2.18.1 NMAC - Rp, 19.2.18.1 NMAC, 06/30/16]
19.2.18.2 SCOPE:

This rule pertains to the working relationship between the commissioner of public lands
and the state land trusts advisory board.

[19.2.18.2 NMAC - Rp, 19.2.18.2 NMAC, 06/30/16]

19.2.18.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the state trust lands is found in Article 13,
Section 2 of the constitution of New Mexico, and in 19-1-1 NMSA 1978. The authority to
promulgate this rule is found in 19-1-2 NMSA 1978. Provisions authorizing the state
land trust advisory board are found in 19-1-1.1 through 19-1-1.4 NMSA 1978.
[19.2.18.3 NMAC - Rp, 19.2.18.3 NMAC, 06/30/16]

19.2.18.4  DURATION:

Permanent.

[19.2.18.4 NMAC - Rp, 19.2.18.4 NMAC, 06/30/16]



19.2.18.5 EFFECTIVE DATE:

June 30, 2016, unless a later date is cited at the end of a section.
[19.2.18.5 NMAC - Rp, 19.2.18.5 NMAC, 06/30/16]

19.2.18.6 OBJECTIVE:

The objective of 19.2.18 NMAC is to provide for the orderly and productive working
relationship between the commissioner of public lands and the state land trusts advisory
board.

[19.2.18.6 NMAC - Rp, 19.2.18.6 NMAC, 06/30/16]
19.2.18.7  DEFINITIONS:

[RESERVED]

[19.2.18.7 NMAC - Rp, 19.2.18.7 NMAC, 06/30/16]
19.2.18.8  POLICY AND MEETINGS:

It is the policy of the commissioner of public lands to provide the state land trusts
advisory board with all information requested by the board regarding the policies and
procedures, rules, and financial information of the New Mexico state land office. The
commissioner shall cooperate with the board, which shall provide advice and assistance
to the commissioner in protecting and maintaining the assets and resources of the state
trust lands, and in maximizing the income from trust assets, as mandated by the
constitution of New Mexico, the Enabling Act, and by state statute.

A. The commissioner and staff shall hold at least one meeting per year jointly with
the state land trusts advisory board and the administrative head or designee of the
beneficiary institutions. At this annual meeting, the commissioner shall inform and
discuss the plans, goals, objectives, budget, revenue projections, asset management
issues, and all other pertinent information regarding the state land trusts.

B. At least two times per year (in addition to the annual joint meeting with the state
land trusts advisory board and beneficiaries), the commissioner shall meet with the
board. The non-beneficiary board meetings shall be held when called by the chairman
of the board, a majority of board members, or at the request of the commissioner. Board
members may choose to participate in properly noticed meetings by telephone or other
similar communications equipment, but only when attendance in person is difficult or
impossible. Each board member patrticipating by telephone or other similar equipment
must be identified when speaking, all board members must be able to hear each other
at the same time and hear any speaker, and members of the public attending the
meeting must be able to hear any board member.



C. No action of the board is binding on the commissioner, who alone has the
constitutional and fiduciary responsibility as trustee for the trusts.

[19.2.18.8 NMAC - Rp, 19.2.18.8 NMAC, 06/30/16]
19.2.18.9 REPORTS:

Upon the call of a meeting with the board, the commissioner shall appear before the
board to review and report on the policies and practices of the commissioner, which
may include proposed land exchanges, fee setting matters, proposed land sales,
litigation, rules, or other matters, at the commissioner’s discretion.

[19.2.18.9 NMAC - Rp, 19.2.18.9 NMAC, 06/30/16]
19.2.18.10 ADMINISTRATIVE SUPPORT:

A. The commissioner shall assist the board with a secretary. The secretary shall
keep minutes of all board meetings, retain custody of board records, and carry out such
further duties customary of the office of secretary.

B. The commissioner shall provide written notice of regular meetings to board
members at least three weeks prior to the meeting. A final written agenda prepared by
the commissioner shall be available on the commissioner’'s webpage and posted in the
commissioner’s office at least 72 hours prior to the meeting.

[19.2.18.10 NMAC - Rp, 19.2.18.10 NMAC, 06/30/16]

PART 19: RELATING TO RECREATIONAL AND EDUCATIONAL ACCESS
TO STATE TRUST LANDS

19.2.19.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trall,
Santa Fe, New Mexico 87501; or, P.O. Box 1148, Santa Fe, New Mexico 87504-1148,
Phone: (505) 827-5713.

[19.2.19.1 NMAC - Rp, 19.2.19.1 NMAC, 12/13/13]

19.2.19.2 SCOPE:

This rule governs recreational and educational access to state trust lands open to such
access and assures that recreational and educational access are conducted in a

manner consistent with the purposes of the trust.

[19.2.19.2 NMAC - Rp, 19.2.19.2 NMAC, 12/13/13]



19.2.19.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the state trust lands is found in N.M. Const.,
Art. XllI, Section 2, and in Section 19-1-1 NMSA 1978. The authority to promulgate this
rule is found in Section 19-1-2 NMSA 1978.

[19.2.19.3 NMAC - Rp, 19.2.19.3 NMAC, 12/13/13]

19.2.194 DURATION:

Permanent.

[19.2.19.4 NMAC - Rp, 19.2.19.4 NMAC, 12/13/13]

19.2.19.5 EFFECTIVE DATE:

December 13, 2013 unless a later date is cited at the end of a section.

[19.2.19.5 NMAC - Rp, 19.2.19.5 NMAC, 12/13/13]

19.2.19.6 OBJECTIVE:

The objective of 19.2.19 NMAC is to provide for the orderly and lawful use of state trust
lands open to recreational and educational access.

[19.2.19.6 NMAC — Rp, 19.2.19.6 NMAC, 12/13/13]
19.2.19.7 DEFINITIONS:
As used in this rule, the following terms shall have the meaning here indicated:

A. "Commissioner" - the commissioner of public lands or any agent or employee of
the commissioner who is authorized to act in the commissioner's stead.

B. "Recreational access" - access to state trust lands open to recreational and
educational access described in Subsection D of 19.2.19.7 NMAC for the purpose of
conducting non-commercial permitted activities thereon.

C. "Permitted activities" - those activities on lands open to recreational access that
are authorized by the issuance of a recreational access permit and are not prohibited
under 19.2.19.18 NMAC. Permitted activities include, but are not limited to, such
activities as hiking, sightseeing, picnicking, observing wildlife, non-commercial pinon nut
gathering, photographing, and cross country skiing.

D. "Lands open to recreational access" - those lands, other than lands leased under
a New Mexico state land office business lease, that are identified by the surface tract



books of the New Mexico state land office as in the care, custody, and control of the
commissioner, that have not been withdrawn from recreational access by the
commissioner, and on which no oil and gas operations or mining operations are being
conducted.

E. "Recreational access permit" - an instrument issued by the commissioner that
authorizes recreational access by the recreational access permittee and a certain
number of persons accompanying the permittee. A recreational access permit shall be
valid only in the possession of the recreational access permittee and shall be rendered
invalid by its transfer to another. Recreational access permits shall be of two types:

(1)  "Individual/family permit" - a recreational access permit issued to a
recreational access permittee that authorizes recreational access by the permittee and
all family members (not to exceed 10 other persons) in the company of the permittee.
The permit shall be valid for one year from the date of issuance, such term to apply
retroactively to any individual/family permit issued during the 12-month period prior to
the effective date of this rule.

(2)  "School/educational permit" - a recreational access permit issued to a
recreational access permittee who is the teacher, leader, or sponsor of a school class or
educational group, that authorizes recreational access by the permittee and no more
than 50 members of the permittee's school class or educational group for up to three
days. The permit shall be valid from sunrise to sunset for one to three consecutive
calendar days.

F. "Recreational access permittee" - any person 18 years old or older to whom or in
whose name a recreational access permit is issued.

G. "Established road" - A road built or maintained by equipment, and which shows
no evidence of being closed to vehicular traffic by such means as berms, ripping,
scarification, reseeding, fencing, gates, barricades, or posted closures. In addition, this
includes observable two-track roads. A two-track road is one which shows use for
purposes such as recreation, mining, logging, or ranching, and which shows no
evidence of being closed to vehicular traffic by such means as berms, ripping,
scarification, reseeding, fencing, gates, barricades, or posted closures.

[19.2.19.7 NMAC — Rp, 19.2.19.7 NMAC, 12/13/13]
19.2.19.8 WITHDRAWAL OF LANDS FROM RECREATIONAL ACCESS:

The commissioner, in the commissioner’s sole discretion, may at any time withdraw any
state trust lands from recreational access if the commissioner determines that such
withdrawal is in the best interests of the trust. Any lands so withdrawn shall remain
unavailable for recreational access until the commissioner, in the commissioner’s sole
discretion, determines that the availability of the lands for recreational access is in the
best interests of the trust.



[19.2.19.8 NMAC - Rp, 19.2.19.8 NMAC, 12/13/13; A, 6/11/19]
19.2.19.9 RECREATIONAL ACCESS PROHIBITED WITHOUT A PERMIT:

Recreational access to state trust lands is prohibited in the absence of a recreational
access permit issued pursuant to this rule or other express, written authorization from
the commissioner. Access in accordance with an easement issued to the New Mexico
state game commission does not require an additional recreational access permit or
other express, written authorization. A person engaged in recreational access in
accordance with this rule shall, upon request by a state land office employee or lessee,
present the person’s written authorization for inspection.

[19.2.19.9 NMAC — N, 12/13/2013; A, 6/11/2019]
19.2.19.10 INTERFERENCE WITH LAWFUL RECREATIONAL ACCESS:

No lessee or other person shall interfere with lawful recreational access permitted in
accordance with this rule. The lessee of the subject state trust lands may, without such
interference, make inquiry concerning the status of those using state lands.

[19.2.19.10 NMAC — N, 12/13/13]
19.2.19.11 PERMIT APPLICATION AND FEES:

Applications for recreational access permits shall be written in ink upon forms
prescribed by the commissioner and shall contain information the commissioner deems
appropriate, or applications shall be submitted electronically if allowed by the
commissioner’s web site. Each application shall be accompanied by the appropriate
fees as posted on the web site from time to time, which shall be non-refundable, and
which are subject to change without notice. The commissioner reserves the right to
reject any and all applications if the commissioner determines such rejection is in the
best interests of the trust.

[19.2.19.11 NMAC - Rp, 19.2.19.9 NMAC, 12/13/13]

19.2.19.12 PERMIT APPLICATION AVAILABILITY:

Applications for recreational access permits may be obtained: 1) by mailing a written
request to the commissioner of public lands, New Mexico state land office, P. O. Box
1148, Santa Fe, New Mexico 87504-1148; 2) by telephone, 505-827-5724; 3) on the
web site, nmstatelands.org; or, 4) in person at the New Mexico state land office, 310
Old Santa Fe Trail, Santa Fe, New Mexico 87501.

[19.2.19.12 NMAC - Rp, 19.2.19.10 NMAC, 12/13/13]



19.2.19.13 IDENTIFICATION AND LOCATION OF RECREATIONAL ACCESS
LANDS:

Recreational access permittees are solely responsible for correctly identifying and
locating the lands they seek to visit pursuant to a recreational access permit. Maps are
available at the New Mexico state land office at a nominal fee, or they may be obtained
from the web site, nmstatelands.org.

[19.2.19.13 NMAC - Rp, 19.2.19.11 NMAC, 12/13/13]
19.2.19.14 TRAVEL:

A recreational access permit does not grant a right to enter upon or cross lands not
under the control of the commissioner. Also, a recreational access permit does not grant
a right to access lands by motorized vehicle. The use of motorized vehicles or any
mechanical form of transportation for recreational access is restricted to public
highways and roads, as defined by Section 67-2-1 NMSA 1978, and to established
roads that cross the lands to which access is granted under the recreational access
permit. When lands open to recreational access are fenced, vehicle access is allowed
only where there is an unlocked gate that can be accessed from an immediately
adjacent public highway or road, or from an immediately adjacent established road that
crosses the lands to which access is granted. When a recreational access permittee
opens an unlocked gate to gain access to lands by motorized vehicle, the permittee
must close the gate after passing through. Where there is no such access through an
unlocked gate in the fence, recreational access beyond the fence shall be limited to
travel by foot.

[19.2.19.14 NMAC — Rp, 19.2.19.12 NMAC, 12/13/13]
19.2.19.15 TRESPASS AND WASTE:

Prohibited activities as described in 19.2.19.18 NMAC, on lands open to recreational
access are deemed to be in trespass, waste, or both.

[19.2.19.15 NMAC — Rp, 19.2.19.13 NMAC, 12/13/13]
19.2.19.16 LIABILITY:

Each recreational access permittee shall agree, as a condition of permit issuance, to
assume all liability for claims, losses or damages arising out of, alleged to arise out of,
or indirectly connected with activities conducted during recreational access by the
permittee and any and all individuals accompanying the permittee. Each recreational
access permittee shall further agree to save, hold harmless, indemnify, and defend from
all such liability, claims, losses, or damages lessees of state trust land, the
commissioner, and the commissioner's agents and employees in their official and
individual capacities.



[19.2.19.16 NMAC — Rp, 19.2.19.14 NMAC, 12/13/13]

19.2.19.17 CANCELLATION:

The commissioner may cancel any recreational access permit by providing oral notice
of cancellation to the permittee or by mailing written notice of cancellation to the
permittee.

[19.2.19.17 NMAC — Rp, 19.2.19.15 NMAC, 12/13/13]

19.2.19.18 PROHIBITED ACTIVITIES:

A. Those activities that are not allowed on lands open to recreational access
include, but are not limited to:

(1)  disturbing, harassing, injuring, destroying or removing wildlife, livestock, or
any other animal life;

(2)  disturbing, dislodging, damaging, destroying or removing native plants,
standing timber, wood products, flowers, growing crops, or any other plant life other
than pinon nuts gathered non-commercially;

(3)  disturbing, dislodging, damaging, defacing, destroying or removing
historical, archaelogical, paleontological or cultural sites, or artifacts;

(4)  disturbing, dislodging, defacing, damaging or destroying any improvement,
fixture, item, object, or thing placed or located in, under, or upon the land;

(5)  crossing lands not open to recreational access under this rule, without
permission, to gain access to state trust lands that are open to recreational access;

(6)  conducting off-road vehicle activities;
(7)  bringing unrestrained (unleashed) animals to state trust lands;
(8) discarding refuse, waste, or litter of any kind;

(9) building open fires, igniting fireworks, or conducting any other activity that
increases the risk of range, brush, or forest fires;

(10) conducting any type of commercial operation;
(11) discharging firearms, camping overnight, opening (without closing) gates;

(12) bringing onto state trust lands or consuming thereon any type of alcoholic
beverage;



(13) violating any applicable law, statute, regulation, ordinance, or rule enacted
by a governmental entity;

(24) fishing, trapping, or hunting without a valid New Mexico license;

(15) mineral exploration, development, or mining, or collecting valuable rocks
or minerals;

(16) interfering with the authorized activities of other land users; or,

(17) entering, climbing, or accessing in any way structures, buildings, fixtures,
or improvements other than fences located on state trust lands.

B. Recreational access shall not be exercised in a manner that materially interferes
with other authorized uses of state trust lands or valid existing rights, such as
agricultural leases or rights-of-way, or in a manner that prevents or limits the
commissioner’s exercise of the commissioner’s constitutional, statutory, or regulatory
responsibilities.

C. The commission of a prohibited activity by one who gained access to state trust
lands pursuant to a recreational access permit shall render the permit invalid, and shall
constitute grounds for the commissioner to deny recreational access to, and to reject
permit applications by, any person who gained recreational access pursuant to the
invalid permit.

[19.2.19.18 NMAC - Rp, 19.2.19.16 NMAC, 12/13/13; A, 6/11/19]

PART 20: RELATING TO CONSTRUCTION, MAINTENANCE AND
RECLAMATION OF ROADS

19.2.20.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501, Phone: (505) 827-5713.

[12/31/99; 19.2.20.1 NMAC - Rn, 19 NMAC 2. SLO 20.1, 09/30/02]

19.2.20.2 SCOPE:

This Rule pertains to the construction, maintenance and reclamation of roads on those
lands held in trust by the commissioner of public lands under the terms of the Enabling
Act and subsequent legislation. There are certain exceptions to this Rule as follows:
certain new temporary roads are exempted as set out below in Subsection A of
19.2.20.9 NMAC.

[12/31/99; 19.2.20.2 NMAC — Rn, 19 NMAC 2. SLO 20.2, 09/30/02]



19.2.20.3 STATUTORY AUTHORITY:

The commissioner's authority to manage the state trust lands is found in N.M. Const.,
art. Xlll, Section 2, and in Section 19-1-1 NMSA 1978. The authority to promulgate this
Rule is found in Section 19-1-2 NMSA 1978.

[12/31/99; 19.2.20.3 NMAC — Rn, 19 NMAC 2. SLO 20.3, 09/30/02]

19.2.20.4 DURATION:

Permanent.

[12/31/99; 19.2.20.4 NMAC - Rn, 19 NMAC 2. SLO 20.4, 09/30/02]

19.2.20.5 EFFECTIVE DATE:

November 19, 1990, unless a later date is cited at the end of a section or paragraph.
Reformatted in NMAC format effective December 31, 1999.

[12/31/99; 19.2.20.5 NMAC — Rn, 19 NMAC 2. SLO 20.5, 09/30/02]
19.2.20.6 OBJECTIVE:

The objective of 19.2.20 NMAC is to provide for the orderly and lawful construction,
maintenance and reclamation of roads on state trust lands.

[12/31/99; 19.2.20.6 NMAC — Rn, 19 NMAC 2. SLO 20.6, 09/30/02]

19.2.20.7 DEFINITIONS:

[RESERVED]

[12/31/99; 19.2.20.7 NMAC — Rn, 19 NMAC 2. SLO 20.7, 09/30/02]

19.2.20.8 PURPOSE AND APPLICATION OF RULE:

This Rule shall apply to all roads constructed on state trust lands administered by the
commissioner of public lands (commissioner), and will be effective on the date of its
filing with the state records center. This Rule is issued to implement minimum standards
for road construction, maintenance, and rehabilitation so as to minimize the impact of
roads on the various vegetational ecosystems involved.

[12/31/99; 19.2.20.8 NMAC — Rn, 19 NMAC 2. SLO 20.8, 09/30/02]

19.2.20.9 RULE REQUIREMENTS:



A. All roads constructed on state trust lands administered by the New Mexico state
land office shall be constructed and maintained in accordance with this Rule. Roads
built on state trust land that will cross adjacent land administered by the bureau of land
management (BLM) will be constructed and maintained in concert with the BLM new
road policy effective January 1, 1988. Roads built on state trust land only shall be
constructed in accordance with the minimum standards described in 19.2.20.10 NMAC
and maintained in accordance with the standards described in 19.2.20.11 NMAC,
unless local conditions warrant exceptions. Such exceptions shall be approved by the
state land office district land use specialist (SLO LUS).

B. Certain new temporary roads are exempted from the construction requirements
of this Rule. The roads exempted are those that will provide access for a seasonal or
temporary activity and/or for a temporary business use. However, these types of roads
are subject to maintenance and/or rehabilitation requirements required by the SLO LUS.

C. Roads built on state trust lands shall be constructed and maintained by a right-of-
way grantee in accordance with the requirements set forth in the right-of-way grant if
those requirements are different than the requirements of this Rule. Construction and
maintenance of these roads will be done in a manner that insures that authorized traffic
remains within the right-of-way and erosion damage is mitigated.

D. When roads built on state trust lands are no longer needed, as determined by the
lessee or right of way grantee and by the commissioner, they will be abandoned and
rehabilitated according to 19.2.20.12 NMAC. However, the New Mexico state land office
may determine that such a road is still needed for other purposes, and if so, it shall
notify the lessee or grantee in writing of this determination, at which time the lessee or
grantee shall be released from all responsibility for maintenance and rehabilitation.

[12/31/99; 19.2.20.9 NMAC — Rn, 19 NMAC 2. SLO 20.9, 09/30/02]
19.2.20.10 ROAD CONSTRUCTION STANDARDS:

A. Width. The preferred minimum standard for roads built on state trust lands is a
fourteen (14) -foot width for single-lane roads and a twenty (20) -foot width for double-
lane roads, provided that the local situation doesn't dictate that it be wider. The
maximum allowable grade without an engineering design is ten percent (10%).

B. Drainage. Drainage control shall be ensured through the use of drainage dips,
outsloping, insloping, natural rolling topography, ditch turnouts, or culverts. Spacing of
dips, broad-based drainage dips, culverts and turnout ditches will depend on cross
slope, road grade and soil type. Drainages will be constructed in such frequency
necessary to prevent headcuts or other forms of accelerated erosion or damage on
adjacent areas.

C. Culverts. Culvert pipes shall be used for cross drains on grades in excess of ten
percent (10%) gradient and on all major drainages. Roadbed culverts shall be used to



drain road ditches when drainage dips are not feasible. All culvert sizing must be in
accordance with accepted engineering practices (i.e., Talbot chart, etc.). The minimum
size culverts in any installation is eighteen (18) inches.

D. Road Surfacing:

(2) Surfacing (i.e. caliche, gravel, soil stabilizer, sand, cinders, etc.) shall be
required on all roads built on state trust lands where all weather access is needed, if the
natural soil does not have the bearing capacity for heavy vehicles in both wet and dry
weather and if these materials are economically available.

(2)  The roadbed should be reasonably smooth, free of ruts, chuckholes,
rocks, slides, washboards, dust pockets, soft spots or other driving hazards or
nuisances.

E. Cattleguards and Fencing. Cattleguards are required for all fence lines crossing
roads built on state trust lands, unless a wire or metal gate is approved by the SLO LUS
and surface lessee.

(1)  All cattleguard grid designs and foundation designs shall meet AASTHO
load rating H-20, although AASTHO U-80 is required where heavy loads exceeding H-
20 loading are anticipated.

(2)  All cattleguard grids shall meet or exceed the road width, but shall not be
less than fourteen (14) feet wide.

(3)  Approach ramps (if needed) shall not be less than fifty (50) feet on each
side of cattle guards and shall provide smooth transitions.

(4) Gates shall be installed on one (1) side of cattleguards. Gate construction
will conform to the specifics set out in 19.2.20.11 NMAC.

(5) Fencing, if required, is to be a four (4) strand barbwire fence with twelve
(12) inch spacing between strands.

F. Vegetation. All vegetation removed from roadbeds as a result of construction
shall be disposed of by the grantee or lessee, by a method approved by the SLO LUS.
Road standards may be modified to meet local conditions. Suggested reference
material for road construction and maintenance practices is "Reducing Erosion from
Unpaved Rural Roads in New Mexico,"published by the New Mexico energy, minerals
and natural resources department soil and water conservation bureau.

[12/31/99; 19.2.20.10 NMAC — Rn, 19 NMAC 2. SLO 20.10, 09/30/02]

19.2.20.11 ROAD MAINTENANCE STANDARDS:



"Maintenance” is the upkeep necessary for the safe and efficient utilization of roads on
state trust lands. Right-of-way grantees and lessees shall be responsible for
preventative and/or corrective road maintenance of the relevant road until assignment
or abandonment and rehabilitation of the road. This maintenance may include, but not
be limited to, the items listed below:

A. Roadbed.

(2) Roadbeds shall be reasonably smooth and reasonably free of ruts, dust
pockets, soft spots, chuckholes, rocks, slides and washboards.

(2) No berms shall be permitted along shoulders.
(3)  The integrity of the surfacing material shall be maintained.
(4) Roadbed width shall be kept to the approximate original dimensions.

B. Shoulders. Road shoulders shall be straight and present a uniform line with the
surface free from large rocks, limbs or stumps.

C. Ditches, Culverts and Drainage Dips.

(1)  Original cross section of roads shall be maintained. Drainage area shall be
kept clear of rocks, slides and sediments.

(2)  Vegetation or sedimentation shall not restrict ditch or culvert flow or
reduce the waterway area.

3) Ditch bottoms shall be stable and not excessively eroded.
(4) Back-sloped areas above ditches shall be stable terrain.
(5) Drainage dips shall be maintained to constructed design.

D. Other Related Road Features. Right of ways shall be free of excessive or
objectional litter, signs, etc. as determined by the SLO LUS in concert with the grantee.

E. Fences, Gates and Cattleguards.
Q) Posts are to be sound, plumb and secure.
(2)  Wire shall be tight and securely fastened to the posts.

(3)  Stays shall be uniformly spaced and vertical between posts and affixed to
keep the strands properly spaced.



4) Rock deadmen shall be properly secured to the fence.

(5) Gates shall be adequate to turn the class of livestock in the pasture at the
time the road was first constructed and easily opened and closed.

(6) Cattleguard pits shall be clean and functional. End wings shall be securely
fastened and serviceable. Guards and bases must be maintained in serviceable
condition.

(7) Cattleguard approaches shall be maintained to provide a smooth
transition.

F. Ford and Low Crossings.
(1)  There shall be a smooth transition between roads and fords.
(2) No excessive erosion adjacent to fords shall be allowed.
(3)  The surface of fords shall be clear of debris, brush, rocks and sediment.
(4)  Bottoms of ford crossings shall be level with the stream bottoms.
G. Safety and Hazard Control.

(1) Travel way and ditches shall be kept free of shrubs, trees and other
obstacles and shall be free of overhanging trees and limbs. No down trees or branches
shall be in the ditch area.

(2) Unstable material above roadways shall be removed or stabilized.
[12/31/99; 19.2.20.11 NMAC — Rn, 19 NMAC 2. SLO 20.11, 09/30/02]
19.2.20.12 ROAD ABANDONMENT AND RECLAMATION:

All roads no longer needed, as determined by the grantee or lessee and the
commissioner, shall be reclaimed to approximate natural contours, unless, as provided
herein, the New Mexico state land office elects to allow a road to remain based on
recommendations from the SLO LUS. Upon reclamation all road improvements and
debris shall be removed, unless approved otherwise by the SLO LUS. Reclaimed roads
will have the roadbeds ripped, scarified and otherwise roughened as directed by the
SLO LUS to ensure increased water infiltration and a properly prepared seedbed; and
then reseeded. Parallel-road berms are to be removed and recontoured. Berms or gates
will be used to block access to the reclaimed road. Water bars will be used on sloping
surfaces and spaced so as to minimize erosion and control surface runoff. For
reseeding, the New Mexico state land office will approve seeding rates and seed
mixtures or approve site-specific recommendations. When possible, the New Mexico



state land office will recommend such approved rates and mixtures, but will not require
seed varieties in its mixtures which are not in common use in the area. Reseeding shall
be planned and completed with a goal of revegetation consistent with local natural
vegetation density. After a failed attempt to revegetate an area, a second reseeding
may be required by the New Mexico state land office, but in no event shall such second
reseeding be required more than two (2) years after the initial one. Reclamation
responsibility of a grantee or lessee terminates upon acceptance of the reclamation of a
site by the SLO LUS.

[12/31/99; 19.2.20.12 NMAC — Rn, 19 NMAC 2. SLO 20.12, 09/30/02]

PART 21: LAND EXCHANGES

19.2.21.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office.

[19.2.21.1 NMAC - Rp, 19.2.21.1 NMAC, 6/29/2012]

19.2.21.2  SCOPE:

This part pertains to all exchanges of lands held in trust by the commissioner of public
lands under the terms of the Enabling Act and subsequent legislation. This rule does not
apply to exchanges with the United States department of the interior or to governmental
entities except to the extent that the commissioner decides to apply any portion of this
rule to a specific exchange to ensure substantial conformity with the requirements of the
Enabling Act.

[19.2.21.2 NMAC - Rp, 19.2.21.2 NMAC, 6/29/2012]

19.2.21.3 STATUTORY AUTHORITY:

The commissioner’s authority to manage and dispose of trust lands is found in N.M.
Const. Art. XIII, Section 2, and in Section 19-1-1 NMSA 1978. The authority to
promulgate this part is found in Section 19-1-2 NMSA 1978.

[19.2.21.3 NMAC - Rp, 19.2.21.3 NMAC, 6/29/2012]

19.2.21.4 DURATION:

Permanent.

[19.2.21.4 NMAC - Rp, 19.2.21.4 NMAC, 6/29/2012]

19.2.21.5 EFFECTIVE DATE:



June 29, 2012, unless a later date is cited at the end of a section.
[19.2.21.5 NMAC - Rp, 19.2.21.5 NMAC, 6/29/2012]
19.2.21.6 OBJECTIVE:

The objective of this part is to provide for the orderly and lawful exchange of trust lands
when such exchanges will result in a financial benefit to the trust, and when the
exchange of such trust lands would benefit the trust more than their retention.

[19.2.21.6 NMAC - Rp, 19.2.21.6 NMAC, 6/29/2012]
19.2.21.7 DEFINITIONS:
The following terms are used in this part as defined below:

A. "beneficiary institutions” means those institutions or other entities specified in
Section 19-1-17 NMSA 1978, as amended, or other provisions of statute for whose
benefit trust lands are held;

B. "commissioner” means the New Mexico commissioner of public lands or the
commissioner's agents or employees who are authorized to act in the commissioner's
stead in a particular transaction;

C. "cultural property" means a structure, place, site or object having historic,
archaeological, scientific, architectural or other cultural significance and included on or
eligible for inclusion on either the New Mexico register of cultural properties pursuant to
the New Mexico Cultural Properties Act, NMSA 1978, Sections 18-6-1 through 18-6-17,
or listed on or eligible for listing on the national register of historic places pursuant to the
National Historic Preservation Act, 16 U.S.C. Section 470;

D. "description” when used in connection with describing lands, means a
description given in meets and bounds when appropriate, or in aliquot parts in such a
way as to delineate each full or partial quarter quarter section and each full or partial lot
and the acreage of each, or a description in some other form approved by the
commissioner; a description shall include a description of all encumbrances and of all
easements or other servitudes burdening or benefiting the property except to the extent
that this requirement is waived by the commissioner;

E. "exchange" means a sale of trust lands wherein payment will be accepted by in-
kind payment in the form of a conveyance of certain non-trust lands in exchange for a
conveyance of certain trust lands, by monetary payment or by any combination thereof;

F. "exchange agreement” means a formal, written agreement entered into
between the commissioner and an exchange party for an exchange of trust lands for
non-trust lands plus any monetary payment;



G. "exchange applicant” means a governmental entity, or a private entity, that has
filed an exchange application or who has qualified to bid on an exchange, under this
rule;

H. "exchange party" means an exchange applicant whose exchange proposal has
been accepted by the commissioner and who has entered into an exchange agreement
with the commissioner;

I. "exchange proposal” means a proposal for an exchange submitted to the
commissioner by an exchange applicant in conformance with the requirements of this
rule and the provisions of any published request for exchange proposals;

J. "governmental entity" means the state of New Mexico, its agencies or political
subdivisions, Indian tribes and pueblos, or federal government agencies other than the
department of interior;

K. "hazardous materials" means any substance or material that is governed or
regulated by any statute, regulation, rule, order, finding or directive promulgated, issued
or enacted by a federal, state or local governmental entity and that relates to industrial
hygiene or environmental protection, including but not limited to the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA), 42 U.S.C.
Sections 9601-9675 and any successor provisions, and the Resource Conservation and
Recovery Act (RCRA), 42 U.S.C. Sections 6901-6992 and any successor provisions;

L. "improvements" means any of the following:

(1) any item of tangible property developed, placed, created or constructed on
the lands involved including, but not limited to, buildings, equipment and fixtures;

(2)  water rights appurtenant to the lands involved, including without limitation
any water rights developed or used on the land involved for the benefit of that land; and

(3) anytangible or intangible property, rights, approvals or privileges obtained
or developed for the benefit of, or made appurtenant to, the lands involved that are
designated as improvements by the commissioner;

M. "improvement value" means the value of improvements placed on trust lands,
which value is finally determined or accepted by the commissioner;

N. "non-trust lands" means lands other than trust lands, located in New Mexico;
O. "qualified appraiser" means a state licensed or certified real estate appraiser

as set forth in Section 61-30-3, 61-30-11 and 61-30-12 NMSA 1978 or any successor
provisions of law;



P. "raw land value" means the value of land that may be accepted by the
commissioner for purposes of in-kind payment after the value of depreciable
improvements (if any) have been excluded or reduced from the full appraised value;

Q. "schedule of fees" means a list of fees that must be paid for performance of
certain administrative functions. The schedule of fees shall be published on the state
land office website and is subject to change at the discretion of the commissioner.
Unless otherwise noted in the schedule of fees or in this rule, the fee shall be non-
refundable;

R. "state" means the state of New Mexico;
S. "state land office" means the New Mexico state land office;

T. "true value" means fair market value as determined by any objective, reliable
and commercially acceptable method including but not necessarily limited to appraisal
by an appraiser;

U. "trust" means the trust established by the Enabling Act (Act of June 20, 1910,
36 Statutes at Large 557, Chapter 310), and that trust's assets, which are administered
through the state land office by the commissioner;

V. "trust lands" means all lands with all appurtenant rights and privileges, owned
by the trust as shown in the state land office master title tract books or other records of
the state land office; and

W. "working day" means any day other than a Saturday, a Sunday or a day on
which the state land office is required to be closed.

[19.2.21.7 NMAC - Rp, 19.2.21.7 NMAC, 6/29/2012; A, 6/30/2016]
19.2.21.8 EXCHANGE STANDARDS:

A. The commissioner may enter into an exchange when the commissioner
determines that the exchange will result in a financial benefit to the trust.

B. When lands are placed for public auction under this rule, the commissioner will
accept payment for such lands in the form of in-kind payment through an exchange of
non-trust lands for trust lands, monetary payment, or any combination thereof that
results in the greatest financial benefit to the trust.

C. Trust lands may be exchanged for non-trust lands owned in fee simple absolute
by a governmental entity or by a private entity or entities. The commissioner cannot
accept in an exchange any lands subject to a mortgage, lien or other encumbrance.



D. In any exchange, the trust must receive at least true value for the trust lands that
are conveyed to an exchange party. To meet this requirement, the commissioner shall
require appraisals of the trust lands and the non-trust lands proposed to be exchanged
at their true value and can only proceed with an exchange after first determining that the
value of the non-trust lands to be received by the state, plus any monetary payment
offered, are of equal or greater financial value to the trust. Each appraisal must: (1) be
conducted, by a qualified appraiser (the commissioner may require that the appraisals
be performed by the land office staff appraiser, or that the appraiser be selected and
approved in advance); (2) conform to the uniform standards of professional appraisal
practice and any other reasonable standards set by the commissioner; (3) be reviewed
by a state land office staff qualified appraiser or a different qualified appraiser and
approved by the commissioner, and (4) whenever possible, utilize an appraisal
approach that allows the commissioner to identify raw land value as separate from the
value of any improvements. This provision shall not be construed as prohibiting the use
of a running exchange account as provided in Subsection G of this section. Appraisals
conducted or received by the commissioner in connection with an exchange or
proposed exchange under this rule, as well as the commissioner’s review of any such
appraisal, shall be considered confidential information and not public information until
the commissioner has selected an exchange proposal as provided in 19.2.21.12 NMAC.
The commissioner may waive confidentiality in the case of any appraisal or any review
of an appraisal if the commissioner determines that it is in the best interest of the trust to
do so.

E. The non-trust lands, monetary payment or any combination thereof received by
the commissioner in an exchange, and any proceeds therefrom, shall be applied to and
become a part of the trust for which the trust lands exchanged by the commissioner
were originally granted.

F. A single exchange transaction may involve more than one exchange party and
may involve trust lands held in trust for the benefit of more than one beneficiary
institution. When the exchange involves the commissioner conveying lands held in trust
for more than one beneficiary institution, the non-trust lands and any monetary payment
received by the commissioner in the exchange shall be apportioned to the different
beneficiary institutions in such a way that the value of each beneficiary institution’s
interest in the newly acquired land and any monetary payment is proportional to its
interest in the trust lands conveyed.

G. When the commissioner determines that the best interests of the trust will be
promoted thereby, the commissioner may, in the commissioner’s discretion, enter into
an agreement with a governmental entity, to engage in a series of exchanges over a
period of time. Such an agreement will provide for a running exchange account in which
both agencies will, among other things:

(1) account for the value of all properties exchanged;



(2) make provision for differences in the property values of one exchange to
be offset against property values in subsequent exchanges;

3) provide for methods of discharge and reduction of account balances;

4) may, subject to agreement by the parties, provide for interest on account
exchange balances which remain un-discharged for over one year,;

(5) provide for interagency annual reconciliation of account balance figures;
and

(6) provide for termination of the agreement and a method for final resolution
of outstanding account balances.

H. The commissioner shall convey the trust lands being exchanged using such
instruments of conveyance that are in the best interest of trust, which instruments shall
contain such reservations to the trust as are required by law and as are deemed
appropriate by the commissioner. Conveyances of trust lands shall be subject to all
valid existing rights at the date of conveyance.

(1) A conveyance document by which the commissioner conveys trust lands
shall be similar in content to a state land office patent and may be entitled "exchange
patent."

(2) A conveyance document by which the commissioner conveys trust land
shall reflect any existing oil, gas, mineral or geothermal leases on the property being
conveyed by the commissioner.

I. In any exchange, the commissioner shall receive conveyances of non-trust lands
by instruments containing acceptable guarantees of title such as patent, government
deed or warranty deed, accompanied by such other documents evidencing marketable
and unencumbered title as are deemed appropriate by the commissioner, including, if
not waived by the commissioner, policies of title insurance.

(1)  Such instruments shall contain language stating that the conveyance is
made for and in consideration of the exchange of trust lands.

(2)  Aninstrument of conveyance executed by individual exchange parties
shall disclose the matrital status of the exchange party and shall also be executed by the
spouse of a married exchange party.

3) Instruments of conveyance received by the commissioner in exchanges
shall be executed, acknowledged and filed of record with the state land office and, if
appropriate, with the counties in which the non-trust lands conveyed by such
instruments are located, and the exchange party shall pay all costs and fees associated
with such filing.



J. Exchange parties shall deposit with the commissioner, for the benefit of the
owner of improvements located on the trust lands proposed for exchange, the
improvement value as determined by an appraisal made or approved by the
commissioner. This requirement does not apply where the exchange party is the owner
of the improvements. The provisions of this subsection also shall not apply to
improvements placed on trust lands for the exploration, development or production of oil
and gas, geothermal resources, sand, gravel, coal, shale, clay, building stone or
materials, potassium, sodium, phosphorus, salt or any other minerals or natural
deposits of whatsoever kind located in, under or upon the trust lands proposed for
exchange where only the surface of the trust lands is proposed for exchange.

(2) In lieu of payment of improvement value, an exchange party may file with
the commissioner a bill of sale from, or a waiver of payment signed by, the owner of the
improvements.

(2)  The commissioner may require the costs of improvement appraisal to be
paid by the exchange applicant or exchange party.

3) For purposes of compensation, improvements shall include:

(a) those placed, created, developed or moved upon the trust lands that were
approved by the commissioner or otherwise in compliance with Section 19-7-51 NMSA
1978;

(b) those placed, created, developed or moved upon the trust lands prior to
March 1, 1955, whether or not their values exceed the amounts prescribed by Section
19-7-51 NMSA 1978; and

(c) those placed, created, developed or moved upon the trust lands on or
after March 1, 1955, but prior to March 1, 1975, and subsequently approved in writing
by the commissioner.

4) Property placed, created, developed or moved upon leased trust lands on
or after March 1, 1955, by a lessee in violation of Section 19-7-51 NMSA 1978 and not
subsequently approved by the commissioner, may be approved as an improvement by
the commissioner if the commissioner determines it benefits the trust lands on which it
is located for purposes of a proposed exchange. For purposes of compensation paid to
the owner of such improvements, however, an undivided twenty-five percent of the
value of all such permanent improvements that are valued in excess of the amounts
specified in Section 19-7-51 NMSA 1978 shall be and remain a part of the trust lands
offered for exchange.

(5) Property placed, created, developed or moved on trust lands by mistake
on or after March 1, 1975, by one not acting in the capacity of a lessee shall not be
recognized as an improvement by the commissioner for purposes of compensation paid
to the owner of the property unless:



(a) the commissioner determines the property was placed on the trust land in
the good faith, non- negligent belief it was being located on adjacent non-trust land; and

(b) the property enhances the value of the trust land for purposes of the
proposed exchange.

K. Exchange applicants or exchange parties shall pay all costs of exchanges,
including but not necessarily limited to costs of publication, land appraisal, appraisal of
improvements, surveying and recording, unless such requirement is waived by the
commissioner. The commissioner may require an exchange applicant or exchange
party either to pay such costs to the commissioner for payment to service providers or
to pay such costs directly to the providers.

[19.2.21.8 NMAC - Rp, 19.2.21.8 NMAC, 6/29/2012; A, 6/11/2019]
19.2.21.9 EXCHANGE PROPOSALS AND PROCEDURES:

A. A proposed exchange may be initiated either by an applicant or by the
commissioner.

B. Exchange procedure initiated by applicant:

(1) A party interested in exchanging non-trust land may initiate an exchange
procedure by filing with the commissioner an initial application to exchange land on a
form prescribed by the commissioner, accompanied by a non-refundable application fee
as set forth in the schedule of fees. The initial application shall include the identity and
address of the applicant; a legal description of the non-trust lands proposed to be
exchanged; the estimated market value of the non-trust lands; the current uses of the
non-trust lands; ownership of the non-trust lands; a description of any known
environmental or cultural properties issues related to the non-trust lands; a legal
description of the trust lands that the applicant seeks to acquire; an estimate of the
value of such trust lands; a deposit in an amount determined by the commissioner as
sufficient to pay the costs of appraisal of the trust lands and non-trust lands (unless the
commissioner has agreed to accept an appraisal or appraisals previously performed or
to be performed at the applicant’s expense); and such other information as the
commissioner may request in writing. The commissioner shall advise the relevant
beneficiary institution(s) through written correspondence that an exchange application
was received.

(2) Following submission of an initial application, the commissioner will make
a determination as to whether further investigation of the suggested exchange is
warranted and shall so inform the exchange applicant. If the commissioner determines
that the suggested exchange does not offer sufficient potential benefit to the trust, the
application will be rejected and the exchange process will terminate.



C. Exchange procedure initiated by the commissioner. The commissioner may
make the commissioner’s own preliminary determination that an exchange of certain
trust lands would result in a financial benefit to the trust. In that case, the commissioner
may initiate an exchange process by publishing a request for exchange proposals in
accordance with 19.2.21.10 NMAC below.

[19.2.21.9 NMAC - Rp, 19.2.21.9 NMAC, 6/29/2012; A, 6/30/2016; A, 6/11/2019]
19.2.21.10 PUBLIC NOTICE OF A PROPOSED EXCHANGE:

A. Notice of a proposed exchange shall be published once each week for not less
than ten (10) consecutive weeks in a newspaper of general circulation published locally
at the state capital, and a newspaper of like circulation which shall be locally published
nearest the lands so offered for exchange. Said notice will also be posted on the state
land office website. Said notice shall set forth the nature, time and specific place of the
auction, which place shall be at the county seat wherein the lands or the major portion
thereof are located. Said notice shall also state that the commissioner will accept bids
offering in-kind payment in the form of non-trust lands to be exchanged for trust lands,
monetary payment or any combination thereof.

B. The notice shall include a description or a statement of the location of the trust
lands offered for exchange and their total acreage; a description of leases, rights of
way, easements or other uses, if any, to which the trust lands are subject as indicated
by the records of the state land office; a general description of reservations to be
included in the conveying instrument; the types of improvements located on the trust
lands to be exchanged and their estimated values; the estimated publication and other
costs to be deposited by each prospective bidder and paid by the successful bidder; the
address and telephone number from which any interested person may obtain additional
information, the form of conveyance instrument required to be used for in-kind payment,
the deadline, form, and substantive requirements that must be satisfied in order to
qualify to bid, the location where exchange proposals must be submitted; and any other
information the commissioner deems pertinent.

C. In each case of a proposed exchange with another governmental entity, the
commissioner shall determine what notice, if any, is required.

D. The form of instrument to be used in an exchange to convey the trust lands
involved shall be available for inspection by prospective exchange applicants.

E. Non-trust lands proposed for exchange shall be open to the commissioner for
inspection and appraisal. Trust lands for which the commissioner has published a
request for exchange proposals shall be open to prospective exchange applicants for
inspection and appraisal by obtaining permission from the state land office.

[19.2.21.10 NMAC - Rp, 19.2.21.9 NMAC, 6/29/2012]



19.2.21.11 QUALIFICATION OF BIDDERS:

In order to qualify to bid, each prospective bidder in an exchange must submit a bid
qualification packet satisfying the following criteria the qualification deadline set forth in
the public notice:

A. Each prospective bidder must deposit with the commissioner a non-refundable
application fee, the publication costs described in the public notice, and cost of
appraisal(s) as described in the public notice. Publication and appraisal cost deposits
may be refunded to all prospective bidders except for the successful bidder.

B. Each prospective bidder must deposit with the commissioner the appraised value
of the improvements on the trust land as determined by the commissioner, a waiver of
payment of such amount signed by the owner of the improvements, or a bond sufficient
to cover the appraised value if an appeal is to be taken, unless the prospective bidder is
the owner of the improvements. Improvement value deposits will be refunded to all
prospective bidders except for the successful bidder.

C. Prospective bidders proposing to offer in-kind payment for all or part of the bid
must submit the following for the land or lands so offered subject to approval by the
commissioner:

(1) asurvey plat and legal description of the non-trust lands performed by a
licensed professional surveyor in the state of New Mexico;

(2)  an appraisal performed by a qualified appraiser conforming to the uniform
standards of professional appraisal practice; the commissioner may require specific
appraisal instructions and require that the appraiser be approved in advance; whenever
possible, the appraiser must utilize an appraisal approach that allows the commissioner
to identify raw land value as separate from the value of any improvements; the
commissioner may exclude the value of improvements in order to determine the value
of the land that may be used as in-kind payment; to the extent the commissioner
considers the value of improvements for purposes of in-kind payment, their value will be
separately evaluated by land office staff; the commissioner reserves the right to reject
any appraisal;

(3) atitle commitment for the non-trust with common details and any
additional specific details as required by the commissioner in the public notice;

(4) a description of any water rights on the non-trust lands including
documentation of the declaration or adjudication of such rights;

(5) acomplete listing of cultural properties located on the non-trust lands and
documentation thereof;



(6) acomplete listing of hazardous materials or threatened or endangered
species located on or in close proximity to the non-trust lands and documentation
thereof; and

(7)  alist of existing leases or other encumbrances on the land, if any, not
shown in the title commitment.

D. Prospective bidders proposing to offer monetary payment for all or part of the bid
must deposit with the commissioner a cash deposit or letter of credit, subject to review
and approval by the commissioner, in an amount at least equivalent to either: 1) if no
land is offered as partial in-kind payment, the full appraised value of the trust lands
offered for exchange, or 2) if land is offered as partial in-kind payment, the difference
between full appraised value of the trust lands and full appraised raw land value of the
non-trust lands proposed as partial in-kind payment.

E. Prospective bidders may deposit in-kind or monetary payment, or any
combination thereof, in excess of the full appraised value of the trust lands and any
such amount deposited will set the minimum opening bid at the live public auction.
Prospective bidders making deposits in excess of the full appraised value of the trust
lands must clearly identify the full amount of their bid as distinguishable from all other
required costs and fees.

[19.2.21.11 NMAC - Rp, 19.2.21.9 NMAC, 6/29/2012]
19.2.21.12 PUBLIC AUCTION:

A. Except as provided in Subsection C of 19.2.21.10 NMAC above, if the
commissioner determines that an exchange of the trust lands may be in the best
interest of the trust, the commissioner will offer the trust lands for exchange by public
auction.

B. After the commissioner has reviewed the bid qualifications of all prospective
bidders as described in 19.2.21.11 NMAC above and the public notice, the
commissioner will send written notice to each indicating at a minimum: 1) whether or not
they have qualified to bid at the public auction, 2) the time, date and location of the
auction, and 3) the minimum opening bid at the auction. Only qualified bidders may bid
at the public auction.

C. No trust lands will be exchanged except to the highest bidder at a live public
auction held at the county seat of the county wherein the lands to be exchanged, or a
major portion thereof, lie, and only after public notice has been given by advertisement
in accordance with this rule and applicable law.

D. The minimum opening bid at auction will be the greater of either: 1) the true value
of the subject trust land as determined by appraisal and as described in the public
notice; or 2) the highest deposit (excluding required costs and fees) submitted by a



prospective bidder during bidder qualification; bids at the auction in excess of the
minimum must be in the form of cash bids only and the winning bidder must deposit
such with the commissioner in a form acceptable to the commissioner within five (5)
days of the auction.

[19.2.21.12 NMAC - N, 6/29/2012]
19.2.21.13 SELECTION; REJECTION:

A. Within a reasonable time after the published closing date for submission of
exchange proposals including any period of time required for requesting, receiving and
analyzing any supplemental information or documentation requested by the
commissioner, the commissioner may reject all exchange proposals submitted or select
the proposal or proposals the commissioner determines to provide the greatest financial
benefit to the trust. The commissioner shall notify each exchange applicant whose
exchange proposal is rejected. If the commissioner selects more than one proposal, the
commissioner shall conduct further review of the proposals so selected, may request
supplemental information from the respective applicants, and may conduct a
supplemental competitive process among those applicants before making a final
selection.

B. The commissioner reserves the right to reject any and all bids, or to cancel an
auction, sale, or exchange at any time before closing, and to reinitiate the process of
offering the trust lands for long-term lease, sale or exchange on the same or different
terms.

[19.2.21.13 NMAC - Rp, 19.2.21.10 NMAC, 6/29/2012; A, 6/11/2019]
19.2.21.14 CLOSING AN EXCHANGE:

A. Closing of the exchange must occur within ninety (90) days of the auction, except
that this period may be extended as necessary in the commissioner’s sole discretion.

B. On the date of closing, the successful bidder, if any, shall be required to convey
the non-trust lands to be used as in-kind payment to commissioner and to otherwise pay
the full amount bid through such conveyance, monetary payment or any combination
thereof. The exchange of trust lands for non-trust lands shall be consummated in
accordance with the exchange agreement by a simultaneous exchange of
conveyancing documents and monetary payment, if any, between the commissioner
and the exchange party or parties unless the exchange is part of a series of exchanges
covered by a running exchange account agreement as provided in Subsection G of
19.2.21.8 NMAC.

C. If the commissioner accepts in-kind payment for all or part of the payment the
commissioner and the applicant shall enter into a written exchange agreement. The
exchange agreement may include, but shall not necessarily be limited to, legal



descriptions of the trust land and non-trust land to be exchanged; an ALTA survey of the
non-trust land unless waived by the commissioner; a statement of the comparative
value of the tracts to be exchanged; a closing date; a description of the conveyance
documents to be exchanged (which may be accomplished by attaching forms of such
documents as exhibits); a listing of all documents to be exchanged at the closing,
including conveyance documents and any title insurance policy documents; a statement
that the exchange party has complied with applicable legal obligations and requirements
with respect to the non-trust lands such as the payment of property taxes, and
compliance with environmental, zoning, cultural properties or other applicable laws, as
may be appropriate; any applicable escrow provisions; a statement as to when the
parties shall be entitled to take possession of the lands being exchanged; a statement
regarding notification of the exchange to the beneficiary institutions; a statement
regarding the payment of exchange costs and improvement value; a provision for
termination of the exchange agreement; standard contractual provisions (such as
amendments, entire agreement, governing law); and any other terms or conditions the
parties find appropriate.

[19.2.21.14 NMAC - Rp, 19.2.21.12 NMAC, 6/29/2012]
19.2.21.15 NOTICE TO BENEFICIARY INSTITUTIONS:

A. Upon causing a request for exchange proposals to be published as required by
19.2.21.10 NMAC above, the commissioner in the commissioner’s discretion may
submit to the beneficiary institutions for whose benefit the trust lands proposed to be
exchanged are held in trust a copy of the request for exchange proposals and any
statement of the commissioner’s reasons for believing that such an exchange will be
beneficial to the trust and to the beneficiary institutions. Upon entering into an exchange
agreement as required by 19.2.21.14 NMAC above, the commissioner in the
commissioner’s discretion may submit to the beneficiary institutions a copy of the
exchange agreement and any explanatory materials the commissioner finds
appropriate.

B. Upon consummation of an exchange, the commissioner shall submit a written
report to all beneficiary institutions involved setting forth a description of the trust lands
and the non-trust lands involved, their appraised values, the commissioner’s reason for
believing that the exchange will benefit the trust, and any other information the
commissioner deems desirable.

[19.2.21.15 NMAC - Rp, 19.2.21.13 NMAC, 6/29/2012; A, 6/11/2019]

19.2.21.16 RECORDING:

The commissioner will cause the conveyancing documents to be recorded and filed with
the records division of the state land office. The exchange party will cause the

conveyancing documents to be recorded with the appropriate county clerks and will
thereafter deliver to the commissioner copies thereof showing such recordation.



[19.2.21.16 NMAC - Rp, 19.2.21.15 NMAC, 6/29/2012]
PART 22: PLANNING AND DEVELOPMENT LEASES
19.2.22.1 ISSUING AGENCY:

Commissioner of Public Lands, New Mexico State Land Office, 310 Old Santa Fe Trail,
P.O. Box 1148, Santa Fe, New Mexico 87501.

[19.2.22.1 NMAC - Rp, 19.2.22.1 NMAC, 11/30/2012]

19.2.22.2 SCOPE:

Pursuant to Article XIll, Section 2, of the New Mexico Constitution, the commissioner
has jurisdiction over all lands and related resources that the United States granted and
confirmed to New Mexico under the New Mexico Enabling Act. This rule, 19.2.22
NMAC, governs the granting of planning and development leases, on those lands within
the commissioner’s constitutional jurisdiction.

[19.2.22.2 NMAC - Rp, 19.2.22.2 NMAC, 11/30/2012]

19.2.22.3 STATUTORY AUTHORITY:

N.M. Const. Art. XIII; Section 19-1-1 et seq. NMSA 1978; Section 19-7-1 et seq. NMSA
1978.

[19.2.22.3 NMAC - Rp, 19.2.22.3 NMAC, 11/30/2012]

19.2.22.4 DURATION:

Permanent.

[19.2.22.4 NMAC - Rp, 19.2.22.4 NMAC, 11/30/2012]

19.2.22.5 EFFECTIVE DATE:

November 30, 2012, unless a later date is cited at the end of a section.

[19.2.22.5 NMAC - Rp, 19.2.22.5 NMAC, 11/30/2012]

19.2.22.6 OBJECTIVE:

The objectives of 19.2.22 NMAC are to generate value to the trust by planning and
development of trust land for future sale, lease, or exchange through the process of

obtaining government approvals and the placement of infrastructure pertinent to the
planning and development of the land; to assure protection and maintenance of trust



assets and lands; to provide planning and development lease terms and conditions; and
to provide an efficient process for such leasing.

[19.2.22.6 NMAC - Rp, 19.2.22.6 NMAC, 11/30/2012]
19.2.22.7 DEFINITIONS:

As used in 19.2.22 NMAC, the following terms have the meaning set forth in this
section. A planning and development lease may add detail to a definition to
accommodate lease specific issues.

A. "Applicant” means the person or entity first applying to nominate trust land for a
planning and development lease.

B. "Approval / approved"” means written approval and includes only that which has
been expressly approved and nothing further which might be implied.

C. "Assignment" means any direct or indirect transfer or partial transfer of all of a
lessee’s interest in all or a part of a planning and development lease, including, but not
limited to, any conditional transfer or transfer by operation of law, excluding subleases.

D. "Base infrastructure" means tangible improvements consisting of main
distribution or arterial-level service lines, or the municipal or local equivalent, including
at a minimum, all of the following: water, sanitary sewer, gas, electricity,
telecommunications, and roadways or other transportation facilities.

E. "Base value" means the value that results from the base appraisal, as more
specifically defined in Paragraph (1) of Subsection A of 19.2.22.17 NMAC below.

F. "Collateral assignment” or "leasehold mortgage" means the conditional
assignment to a creditor as security for a debt of a lessee’s personal property interest in
a planning and development lease, infrastructure, governmental approvals, or
improvement value credit.

G. "Commissioner" means the New Mexico commissioner of public lands. The
commissioner is the executive officer of the state land office and may delegate to state
land office staff the performance of duties required of the commissioner under this rule.

H. "Disposition"” means a take-out sale, a take-out lease, or a take-out exchange
of all or any portion of trust land subject to a planning and development lease.

|. "Disposition parcel” means the portion of the trust land under lease that is
subject to disposition.

J. "Government approvals" means legal rights granted by governments or
agencies that run with the leased land including but not limited to planning, zoning,



water and sewer service agreements, development agreements, platting, archaeological
clearances or mitigation, and such other rights as may be required for the further
development, improvement or use of the trust land; any property, rights, approvals, or
privileges obtained or developed for the benefit of, or made appurtenant to, trust land
and any other rights, permits or privileges obtained or developed in connection with a
lessee’s use of the leased trust land including, but not limited to, development rights and
approvals.

K. "Governmental entity” means the state of New Mexico, its agencies or political
subdivisions, Indian tribes and pueblos, or federal government agencies other than the
department of interior.

L. "Infrastructure" means any improvements approved through a governmental
approval process and necessary to support or enhance future planned development of
all or the relevant parts of the leased premises, including but not limited to utilities,
erosion control structures and flood control structures, roadways, sanitary sewers, water
wells, water reservoirs, and sanitary sewage treatment facilities.

M. "Improvements" means any item of tangible property secured, developed,
placed, created or constructed on the leased premises including but not limited to
buildings, structures, infrastructure, permanent equipment and fixtures, and water rights
developed as appurtenant to the trust land and approved by the commissioner,
including any associated and required land use approvals.

N. "Improvement value (IV)" means the increased value of the leased premises
attributable to improvements as established by appraisal, as more specifically defined in
Subsection C of 19.2.22.17 NMAC below.

O. "Improvement value credit (IVC)" means the lessee percentage multiplied by
the improvement value.

P. "Joint planning agreement” means a written agreement or understanding
entered between the commissioner and a local government designed to facilitate
planned growth of trust lands for the greatest benefit to the trust and the local
community.

Q. "Leased premises"” means that portion of trust land which is subject to a
planning and development lease.

R. "Lessee" means the party of record at the state land office, who leases trust
land from the commissioner under a planning and development lease.

S. "Lessee percentage (LP)" means the percentage to be determined through
negotiation or bidding, and incorporated into the lease, which sets the lessee’s
proportional share of IV.



T. "Lessor" means the commissioner acting by and through the state land office.

U. "Natural appreciation (NA)" means any increase in the value of the leased
premises not attributable to improvements, as determined by appraisal or by a pre-
negotiated annual adjustment factor, as more specifically defined in Paragraph (3) of
Subsection A of 19.2.22.17 NMAC below.

V. "Planning and development lease" means a written lease of trust land issued
under this part, 19.2.22 NMAC, designed to improve the value of trust land for future
sale, lease, or exchange. The commissioner, in the commissioner’s discretion, shall
determine the development potential of trust land.

W. "Qualified bidder" means a prospective bidder that has satisfied both the
gualification deposit and all other bidder qualifications as more specifically described in
Subsections A and B of 19.2.22.11 NMAC.

X. "Rent" means the total of estimated rent payments, including all periodic rents
with applicable rent adjustments, percentage rents, initial or periodic fees, or any other
incentive payment due during the lease term, and any other payments identified as rent
in a planning and development lease.

Y. "Rent adjustment” means a periodic increase of any rent amount.

Z. "Schedule of fees" means a list of fees that must be paid for performance of
certain administrative functions. The schedule of fees shall be published on the state
land office website and is subject to change at the discretion of the commissioner.
Unless otherwise noted in the schedule of fees or in this rule, the fee shall be non-
refundable.

AA. "State land office" means the New Mexico state land office.

BB. "Sublease" means a transaction or arrangement whereby a planning and
development lessee transfers to another anything less than the full interest in the
planning and development lease, including but not limited to the rights to use, possess,
manage or control all or part of the leased premises.

CC. "Subsequent value (SV)" means the value that results from any
subsequent appraisal, as more specifically defined in Paragraph (2) of Subsection A of
19.2.22.17 NMAC below.

DD. "Take-out exchange" means a relinquishment or a conditional
relinquishment of all or a portion of the leased premises from the planning and
development lease together with, and for the purpose of, an exchange of the same
pursuant to 19.2.21 NMAC.



EE. "Take-out lease" means a relinquishment or a conditional relinquishment
of all or a portion of the leased premises from a planning and development lease
together with, and for the purpose of, a business lease of the same pursuant to 19.2.9
NMAC.

FF."Take-out sale" means a relinquishment or a conditional relinquishment of all or
a portion of the leased premises from a planning and development lease together with,
and for the purpose of, a sale of the same pursuant to 19.2.14 NMAC.

GG. "Termination™ means the end of a planning and development lease
whether by cancellation, relinquishment or the expiration of the lease term.

HH. "Trust" means the land trust established by the Enabling Act (Act of June
20, 1910, 36 Statutes at Large 557, Chapter 310), and that trust’s assets, which are
administered through the state land office by the commissioner.

[I. "Trust land" means all land owned by the trust.

JJ."Unapproved infrastructure and government approvals” means
infrastructure and governmental approvals that have not received the commissioner’s
approval.

[19.2.22.7 NMAC - Rp, 19.2.22.7 NMAC, 11/30/2012; A, 6/30/2016; A, 6/11/2019]
19.2.22.8 LEASING STANDARDS:

A. The surface estate of any parcel or combination of parcels of trust land may be
leased under a planning and development lease at the discretion of the commissioner.

B. A planning and development lease may be initiated only through public notice
and a public auction in accordance with this rule and other applicable law, including but
not limited to Section 19-7-9(c) NMSA 1978 (2009).

C. In making a determination as to whether to enter a planning and development
lease, the commissioner will make a determination as to whether the lease is in the best
interest of the trust based on specific considerations including but not limited to:

(1) the present value and estimated future value that will be created for the
trust;

(2) the anticipated impact on trust lands adjacent to or near the proposed
planning and development lease;

3) the proposed planning and development lease’s conformance with any
joint planning agreements or existing land use plans;



(4)  the interests of the local community;
(5) the feasibility of the proposed development project; and
(6) the ability of a lessee to execute the proposed development project.

D. Notwithstanding any other provision of 19.2.22 NMAC, and at any time before the
execution of a planning and development lease, the commissioner may, at the
commissioner’s discretion, reject any application or bid submitted under 19.2.22 NMAC.

[19.2.22.8 NMAC - Rp, 19.2.22.8 NMAC, 11/30/2012]
19.2.22.9 INITIATING A LEASE:

A. A planning and development lease may be initiated either by an applicant or by
the commissioner.

B. Any person, corporation or other legal entity registered with the New Mexico
public regulations commission, or any other legal entity authorized to do business in
New Mexico, may apply to lease any trust lands under a planning and development
lease by submitting an application on forms prescribed by the commissioner.

C. The application for a planning and development lease must, at a minimum, be
made under oath and include the applicant’s full name and contact information, a
general description of the trust land proposed for leasing including its present use and
general location, a general description of the proposed planning and development
activities and a statement describing the anticipated benefits to the trust.

D. The application must include a nonrefundable application fee and advertising
deposit in the amount established by the commissioner.

E. If, after an initial evaluation of an application, the commissioner determines that
proceeding with the proposed planning and development lease may be in the best
interest of the trust:

(1) the commissioner shall require that a base appraisal be performed
consistent with Paragraph (1) of Subsection A of 19.2.22.17 NMAC below;

(2) the commissioner may also require a survey plat and legal description of
the trust lands performed by a licensed professional surveyor in the state of New
Mexico; and

(3) the commissioner may require any other supplemental information from
the applicant deemed appropriate under the circumstances.



F. An applicant may withdraw an application for a planning and development lease
at any time.

G. If the applicant is not the successful bidder and the lease is awarded to another
party, the successful bidder shall reimburse the applicant for the cost of the appraisal,
survey and additional costs incurred by the applicant related to the auction required by
the commissioner and born by the applicant.

[19.2.22.9 NMAC - Rp, 19.2.22.9 NMAC, 11/30/2012]

19.2.22.10 PUBLIC NOTICE OF A PROPOSED PLANNING AND DEVELOPMENT
LEASE:

A. Advertisement. A notice of public auction must be published once each week for
not less than 10 consecutive weeks in a newspaper of general circulation published in
Santa Fe, and in a newspaper of general circulation published nearest the offered land.
The notice of lease sale must contain:

(1) the date, time and place of the auction;

(2)  adescription of the trust land offered for lease and any limitations on the
uses of the land including any local land use restrictions, covenants, master plans, joint
planning agreements or any restrictions established by the commissioner;

(3) astatement as to whether the lease may be reasonably amended after its
execution; and

(4)  the name of the person to contact at the state land office for additional
information on the auction and the trust land being offered for lease.

B. Notice at the property. The applicant for the lease shall post notices of the
proposed lease on the boundaries of the proposed leased premises adjacent or nearest
to public rights of ways, in a similar manner as required by the local government through
its land use approval process. Such notice shall be posted and maintained by the
applicant for the 10 week public notice period so as to be visible from the public right of
way. Notices shall be in the form of a sign identifying that a lease is being requested
from the New Mexico state land office, the size of the proposed lease in terms of
acreage, the name and contact information of the applicant, and purpose of the lease.

C. Bid information packet. Anyone requesting information on the auction will be
provided with a bid information packet which, at a minimum, will include:

Q) a form planning and development lease;

(2) a bid proposal form;



(3) the amount of the qualification deposit;
(4)  adescription of the public auction process;

(5) the base value of the land together with a statement as to whether the
commissioner’s portion of the 1V, if any, will be rolled over into the subsequent lease;
and

(6) a list of qualifications and statement of the criteria established by the
commissioner for determining the highest and best bid.

[19.2.22.10 NMAC - N, 11/30/2012]
19.2.22.11 PUBLIC AUCTION:

The commissioner may, under the following procedures, offer a planning and
development lease to the highest and best bidder after public notice and a public
auction. In order to qualify to bid at a public auction, each prospective bidder must
satisfy both a qualification deposit and the bidder qualifications prescribed by the
commissioner in accordance with the following.

A. Qualification deposit. Each prospective bidder must deposit with the
commissioner the following amounts which are to be specifically described in the public
notice:

(1) the costs of the auction, whether incurred by the state land office or the
applicant; such costs and expenses may include, but are not limited to, the costs of
appraisals, surveys, advertising, land use planning, and brokerage or other real estate
fees;

(2)  the first rental payment under the planning and development lease; and

3) if the trust land offered for lease has IV or improvements from a previous
lease, all prospective bidders must deposit:

(a) a sum equal to the value of the IV, the improvements, or both, or a bond
or letter of credit sufficient to cover the value of these (the holder of IVC or the owner of
improvements need not make this deposit); or

(b) if the commissioner has agreed that its portion of the IV will be rolled over
into the subsequent lease all bidders except for the holder of IVC must deposit:

(1) a sum equal to the IVC or a bond or letter of credit sufficient to
cover the IVC;

(i) a bill of sale for the IVC executed by the holder of the IVC; or



(iii)  a waiver of payment signed by the holder of the IVC.

B. Bidder qualifications. In order to ensure the greatest return for the trust, the
commissioner will establish the minimum objective criteria that must be satisfied by
each prospective bidder in order to qualify to bid based on the nature of the lease and
the proposed uses of the trust land. Such requirements may include but are not limited
to:

(1) apreliminary, non-binding pro-forma or similar documentation that
identifies a minimum anticipated return rate to the trust and demonstrates that a bid
proposal is realistic and achievable;

(2) afinancial statement that demonstrates solvency and resources sufficient
to accomplish the proposed development project; and

(3) some minimum level of experience in land use planning and development.

C. Refunds. Upon completion of the lease auction, the commissioner shall return
any deposits to the unsuccessful bidders.

D. Due diligence. All bidders must undertake their own due diligence, including but
not limited to, inspecting the offered trust land and reviewing pertinent records and files
of the state land office and other public agencies. A prospective bidder must obtain the
approval of the commissioner before entering upon trust land.

E. Auction. The auction may be conducted by the acceptance of oral or sealed
bids. If awarded at all, the planning and development lease will be awarded to the
gualified bidder offering the highest bid as determined by the following: For each
auction, the commissioner shall set a specific non-negotiable base rent. The
commissioner may accept bids based on the lessee percentage, or set a specific non-
negotiable lessee percentage and allow bidding in the form of a cash bonus pursuant to
the following:

(1) if the commissioner sets only a specific non-negotiable base rent, the
highest bid will be the bid offering the lowest lessee percentage; or

(2) if the commissioner sets both a specific non-negotiable base rent and
lessee percentage, the highest bid will be the bid offering the highest cash bonus.

F. Bidding IVC. A lessee may bid its accrued IVC attributable to the portion of the
leased premises subject to disposition at any public bid for the same disposition parcel.

[19.2.22.11 NMAC - Rp, 19.2.22.11 NMAC, 11/30/2012]

19.2.22.12 PLANNING AND DEVELOPMENT LEASE:



A. Execution of lease. The successful bidder must deposit with the commissioner
all amounts due for the lease sale, including any bonus bid, no later than five business
days after the auction, and shall, within 30 days after the auction, enter into the lease.
The commissioner may extend the period for entering into a lease to no greater than
180 days after the auction. If the successful bidder does not deposit with the
commissioner any amounts due, or enter into the lease offered by the commissioner,
within the prescribed time periods, the commissioner may reject the bid and either
declare another bidder to be the winner, or terminate the lease.

B. Lease terms. All planning and development leases will contain, at a minimum,
such provisions as may be prescribed by the commissioner and must comply with all
applicable laws in effect at the time of lease execution.

C. Conditions. The commissioner shall establish conditions in a planning and
development lease necessary for providing a secure return to the trust, managing the
trust land in an economically reasonable manner and protecting the trust land and any
natural and cultural resources on the trust land from waste. Each lessee under a
planning and development lease shall have an affirmative duty to diligently prevent and
protect against trespass and waste on trust land.

D. Uses. A planning and development lease must designate the allowable uses of
the leased trust land. The commissioner may establish restrictions on the uses of the
trust land, including but not limited to restrictions contained in local land use rules,
covenants, or land use plans.

E. Rent. Unless otherwise provided in a lease, rent will be paid in advance in
annual installments.

F. Mineral reservation. Each planning and development lease will reserve the
mineral estate, geothermal resources, water, and pore spaces for exploration,
development, conservation and production and all related rights of access over, through
or across trust land. The commissioner may, in a planning and development lease,
agree, upon payment of a negotiated fee sufficient to compensate the trust based on
the commissioner’s evaluation of the potential value of the reserved rights, not to
exercise these reserved rights during the term of the lease.

G. Easements and rights of way reservations. Each planning and development
lease will reserve to the commissioner the right to grant easements and rights-of-way
across trust land for any legal purpose. A planning and development lease may provide
that any easements or rights-of-way so granted across leased trust land must be
located to avoid, to the extent practicable, unreasonable interference with the uses
allowed under the lease and to be consistent with land use and development plans
approved by the commissioner.

H. Fish and game easement; recreational access permit. Unless specifically
stated otherwise, a planning and development lease will be withdrawn by the



commissioner from public use under a fish and game easement or under recreational
access permit.

I.  Water rights. Water rights developed on trust land under a planning and
development lease must be developed pursuant to a separate agreement with the
commissioner.

J. Other terms, rents, fees. The commissioner may require such other terms,
rents, or fees not otherwise disallowed by this rule or other applicable law.

[19.2.22.12 NMAC - Rp, 19.2.22.12 NMAC, 11/30/2012]
19.2.22.13 SUBLEASE; ASSIGNMENT OR PARTIAL ASSIGNMENT:

A. Any sublease, assignment or partial assignment for use of trust land is void
without the approval of the commissioner. The commissioner’s approval may be
conditioned upon such terms or requirements as are deemed to be in the best interests
of the trust including but not limited to:

(1) additional consideration to the commissioner;

(2)  disclosure of the value paid to the lessee in consideration of the
assignment or sublease; and

(3) thatthe sublessee, assignee or partial assignee meets the same or
substantially similar minimum qualifications that were required of the lessee at the time
of bidder qualification.

B. The commissioner may, in a lease, pre-approve certain assignments or
subleases that the commissioner deems to be in the best interests of the trust.

(1) No assignment or sublease of trust land under a planning and
development lease will be approved unless the lessee is in compliance with the terms of
the lease.

(2)  The commissioner’s approval of a sublease or assignment does not
relieve the lessee from any liability that may have arisen before the sublease or
assignment. The commissioner’s approval of a sublease does not release the lessee
from its continuing and primary liability for performance of all terms and obligations
under the lease.

(3) The commissioner’s approval of a sublease or assignment will not
constitute approval of any subsequent sublease or assignment.



C. Applications to sublease or assign must be made by the current lessee under
oath, on forms prescribed by the commissioner, and must be accompanied by the fees
shown on the schedule of fees.

D. No assignment or sublease will extend the term of a planning and development
lease and the lessee shall inform its sublessee or assignee of the terms and conditions
of the lessee’s planning and development lease.

E. The termination of a planning and development lease will automatically, and
without notice, terminate any sublease, unless otherwise agreed to in writing by the
commissioner through an attornment or a similar agreement.

F. A lessee or sublessee may not transfer, change the purpose or use, or move the
point of diversion of any water rights that are appurtenant to trust land without the prior
approval of the commissioner.

[19.2.22.13 NMAC - Rp, 19.2.22.13 NMAC, 11/30/2012; A, 6/11/2019]
19.2.22.14 COLLATERAL ASSIGNMENTS; LEASEHOLD MORTGAGES:

A. Unless otherwise provided in a planning and development lease, and subject to
the prior approval of the commissioner, a lessee’s interest in a planning and
development lease or infrastructure, inclusive of accrued IVC, may be collaterally
assigned or mortgaged by the lessee. An approved collateral assignee or mortgagee
shall not have a lien on the commissioner’s interest in the trust land, the lease, any
infrastructure, or the commissioner’s reversionary interest in the real and personal
property subject to the lease. Any attempt to collaterally assign or mortgagee a lessee’s
interest in a planning and development lease, or in any infrastructure, without the
approval of the commissioner, will be void and will not vest the purported collateral
assignee or mortgagee with any right, title, interest, claim or privilege with respect to
such lease or infrastructure.

(1)  Prior to making any collateral assignment a lessee shall apply to the
commissioner, under oath, and on such form as may be prescribed by the
commissioner. The lessee shall include a copy of the proposed collateral assignment or
leasehold mortgage and pay any applicable fees set out in the schedule of fees.

(2) The commissioner may approve the collateral assignment or leasehold
mortgage subject to such terms and conditions that the commissioner deems to be in
the best interests of the trust, and may agree to such reasonable amendments to the
planning and development lease as may be necessary for the collateral assignment or
leasehold mortgage.

B. If the commissioner gives written notice to a planning and development lessee of
a breach of the lease by the lessee, the commissioner shall also give written notice of
the breach to an approved collateral assignee or mortgagee of the development



planning lessee. Such notice will be sent by certified mail to the most current name and
address of the collateral assignee or mortgagee in the official lease file of the
commissioner and no proof of receipt of such notice by the collateral assignee or
mortgagee will be required.

C. An approved collateral assignee or mortgagee may cure a lessee’s breach within
the time periods provided to the lessee under the lease. A planning and development
lease may provide that a collateral assignee or mortgagee may succeed to the rights
and duties of the lessee of the planning and development lease under such conditions
as are provided in the lease. The commissioner’s approval of a collateral assignment of
infrastructure does not change the status of any infrastructure as approved,
unapproved, removable or permanent infrastructure.

D. A collateral assignee or mortgagee shall take its interest subject to the following
terms and conditions, and the lessee is required to give notice of such terms and
conditions to its collateral assignee or mortgagee upon making a collateral assignment
or leasehold mortgage.

(1) The commissioner is entitled to notice of all proceedings, judicial or non-
judicial, to enforce or foreclose the collateral assignment or leasehold mortgage.

(2)  Any successor in interest to a lessee’s interest in a planning and
development lease, or in any infrastructure, that acquires an interest in such property as
the result of the enforcement or foreclosure of a collateral assignment or leasehold
mortgage, or an assignment or conveyance in lieu of such enforcement or foreclosure,
will be deemed to be an assignee under 19.2.22.13 NMAC, and will be subject to the
approval of the commissioner. Such approval will not be unreasonably withheld; but no
successor in interest will be approved by the commissioner unless all sums due under
the terms of the lease have been paid in full, and all other pending duties discharged, or
unless arrangements satisfactory to the commissioner are made to fully pay such sums
or discharge such duties.

[19.2.22.14 NMAC - Rp, 19.2.22.14 NMAC, 11/30/2012; A, 6/11/2019]

19.2.22.15 APPROVAL OF GOVERNMENT APPROVALS AND
INFRASTRUCTURE:

No government approvals may be secured, or infrastructure placed, developed, created
or constructed on trust land, or obtained or developed for the benefit of trust land, or
made appurtenant to trust land without prior approval by the commissioner. Such
approval will not be unreasonably withheld and may be conditioned upon certain
requirements imposed by the commissioner which may include, without limitation,
consistency with previous government approvals, and the provision of a bond or other
adequate security to assure proper removal of infrastructure (when appropriate) from
trust land and the restoration of trust land. Unless otherwise required by the terms of a



lease, all government approvals and infrastructure will remain on the trust land even
after cancellation or termination of a lease.

A. A request for the commissioner’s approval of improvements, governmental
approvals or infrastructure must be made in writing on such forms and in such manner
as may be required by the commissioner, and must be accompanied by the fee set forth
in the schedule of fees, if any. Once received, the commissioner shall act to approve or
reject the proposed improvements or infrastructure within 30 days from the date of
receipt. However, the commissioner is not obligated to approve any infrastructure,
improvements or government approvals, and failure by the commissioner to act upon
such requests within 30 days deems the request denied.

B. The commissioner may preapprove existing and proposed infrastructure or
government approvals with the lease when the commissioner determines it is in the best
interests of the trust.

C. If the lessee fails to obtain the commissioner’s prior approval for infrastructure or
government approvals, the commissioner may, for an additional fee, approve such
items after they have been placed, developed, created or constructed on, obtained or
developed for the benefit of, or made appurtenant to trust land if the commissioner
determines that it is in the best interest of the trust to do so.

[19.2.22.15 NMAC - Rp, 19.2.22.15 NMAC, 11/30/2012]
19.2.22.16 REMOVAL OF PROPERTY:

A. Upon the termination of a planning and development lease, all unapproved
infrastructure must be removed from the trust land unless otherwise provided in the
lease or in writing by the commissioner.

(1) Noitem of infrastructure may be removed without the commissioner’s
approval if a lessee owes rent or any other sums to the commissioner or if any material
duties required under the lease remain unperformed.

(2)  The commissioner may require, in writing, that designated unapproved
infrastructure be left in place. Such infrastructure will become the property of the
commissioner and no person will be entitled to any IVC for such infrastructure, and the
lessee will be deemed to have waived any claim of government taking or other
damages.

(3)  Any unapproved infrastructure left on trust land without the
commissioner’s approval will remain the liability of the lessee. The commissioner may
elect to take any necessary action to remove such infrastructure and all costs and fees
incurred will constitute additional rent due from the lessee under the lease. Alternatively,
the commissioner may declare the property abandoned and ownership transferred to



the commissioner and the lessee will be deemed to have waived any claim of
government taking or other damages.

B. In all cases where infrastructure is removed from trust land, the lessee is solely
liable for the restoration of the trust land to its condition prior to the placement of such
infrastructure. The lessee’s obligation to remove infrastructure and to restore the trust
land survives the termination of the lease.

C. All costs, fines and fees incurred by the commissioner as a result of infrastructure
left on trust land without the commissioner’s approval, and all costs, fines and fees
incurred as a result of damage or waste to trust land during the term of the lease, or
arising from or in connection with the lessee’s use and occupancy of the trust land,
remains the sole liability of the lessee and will be deemed additional rent due at the time
incurred.

[19.2.22.16 NMAC - Rp, 19.2.22.16 NMAC, 11/30/2012]
19.2.22.17 IMPROVEMENT VALUE; IMPROVEMENT VALUE CREDIT:

A. IV, when calculated. Improvement value (IV) must be calculated when a
planning and development lease terminates, upon a disposition or partial disposition, or
at lessor’s discretion including but not limited to at the time of a sublease or assignment.
IV is generally determined through appraisal by comparing the subsequent value of the
leased premises to the base value of the leased premises with an adjustment for natural
appreciati