TITLE 20: ENVIRONMENTAL
PROTECTION

CHAPTER 1: ENVIRONMENTAL PROTECTION
GENERAL

PART 1: RULEMAKING PROCEDURES - ENVIRONMENTAL
IMPROVEMENT BOARD

20.1.1.1 ISSUING AGENCY:

Environmental Improvement Board.

[20.1.1.1 NMAC - Rp, 20.1.1.1 NMAC, 4/14/2018]
20.1.1.2 STATUTORY AUTHORITY:

This part is adopted pursuant to Sections 14-4-1 to -11, 50-9-12, 74-1-5, 74-1-8, 74-1-9,
74-2-6, 74-3-5, 74-4-5 and 74-9-27 NMSA 1978.

[20.1.1.2 NMAC - Rp, 20.1.1.2 NMAC, 4/14/2018]

20.1.1.3 SCOPE:

This part governs the procedures in all rulemaking hearings before the board, except to
the extent that this part may be inconsistent with specific procedures in governing law.
In cases where this part is inconsistent with any rulemaking procedures specified in
governing law, the procedures in governing law apply, rather than the procedures in this
part.

[20.1.1.3 NMAC - Rp, 20.1.1.3 NMAC, 4/14/2018]

20.1.1.4 DURATION:

Permanent.

[20.1.1.4 NMAC - Rp, 20.1.1.4 NMAC, 4/14/2018]

20.1.1.5 EFFECTIVE DATE:

April 14, 2018, unless a later date is cited at the end of a section.

[20.1.1.5 NMAC - Rp, 20.1.1.5 NMAC, 4/14/2018]



20.1.1.6 OBJECTIVE:
The purposes of this part are:
A. to standardize the procedures used in rulemaking proceedings before the board,;

B. to encourage public participation in the hearings conducted by the board for the
promulgation of regulations;

C. to make possible the effective presentation of the evidence and points of view of
parties and members of the general public; and

D. to assure that board hearings are conducted in a fair and equitable manner.
[20.1.1.6 NMAC - Rp, 20.1.1.6 NMAC, 4/14/2018]
20.1.1.7 DEFINITIONS:
As used in this part:

A. "board administrator" means the department employee designated by the
secretary of environment to provide staff support to the board;

B. "board" means the environmental improvement board,;

C. "department" means the New Mexico environment department;

D. "document” means any paper, exhibit, pleading, motion, response,
memorandum, decision, order or other written or tangible item that is filed in a
proceeding under this part, or brought to or before the board for its consideration, but

does not include a cover letter accompanying a document transmitted for filing;

E. "exhibit" means any document or tangible item submitted for inclusion in the
hearing record;

F. "general public" includes any person attending a hearing who has not submitted
a notice of intent to present technical testimony;

G. "governing law" means the statute, including any applicable case law, which
authorizes and governs the decision on the proposed regulatory change;

H. "hearing officer" means the person designated by the board to conduct a hearing
under this part;

I. "hearing record" means:



(1) the transcript of proceedings; and
(2)  the record proper;

J. "participant” means any person who participates in a rulemaking proceeding
before the board;

K. "party" means the petitioner; any person filing a notice of intent to present
technical testimony, and any person filing an entry of appearance;

L. "person" means an individual or any entity, including federal, state and local
governmental entities, however organized;

M. "petitioner" means the person who petitioned the board for the regulatory change
that is the subject of the hearing;

N. "provide to the public" means for the board to distribute rulemaking information
by:

(1) posting it on the board’s website;

(2) posting it on the New Mexico sunshine portal;

3) making it available at the department’s district, field, and regional offices;

(4)  sending it by email to persons who have made a written request for notice
of announcements addressing the subject of the rulemaking proceeding and who have

provided an email address to the board administrator;

(5)  sending it by email to persons who have participated in the rulemaking
and who have provided an email address to the board administrator;

(6)  sending written notice that includes, at a minimum, an internet and street
address where the information may be found to persons who provided a postal address;
and

(7)  providing it to the New Mexico legislative council for distribution to
appropriate interim and standing legislative committees.

O. "record proper" means all documents related to the hearing and received or
generated by the board prior to the beginning, or after the conclusion, of the hearing,
including, but not limited to:

Q) the petition for hearing and any response thereto;



(2)  the minutes (or an appropriate extract of the minutes) of the meeting at
which the petition for hearing was considered, and of any subsequent meeting at which
the proposed regulatory change was discussed;

(3) the notice of hearing;

(4)  affidavits of publication;

(5) acopy of all publications in the New Mexico register relating to the
proposed rule;

(6) notices of intent to present technical testimony;

(7)  allwritten pleadings, including motions and responsive pleadings and
orders;

(8) acopy of any technical information that was relied upon in formulating the
final rule;

(9)  statements for the public record or other relevant materials received by the
agency during the public comment period;

(10) the hearing officer’s report, if any;

(11) a copy of the full text of the initial proposed rule, the full text of the final
adopted rule, and the concise explanatory statement filed with the state records
administrator;

(12) post-hearing submissions, if allowed;

(13) the audio recordings (or an appropriate extract of the recordings) of the
meeting(s) at which the board deliberated on the adoption of the proposed regulatory
change;

(14) the board’s decision and the reasons therefore; and

(15) any corrections made by the state records administrator pursuant to
Section 14-4-3 NMSA 1978.

P. "regulation” means any rule, regulation or standard promulgated by the board
and affecting one or more persons, besides the board and the department, except for
any order or decision issued in connection with the disposition of any case involving a
particular matter as applied to a specific set of facts;

Q. "regulatory change™" means the adoption, amendment or repeal of a regulation;



R. "service" means personally delivering a copy of the document, exhibit or pleading
to the person required by this part to be served; mailing it to that person; or, if that
person has agreed, sending it by facsimile or electronic transmission; if a person is
represented by an attorney, service of the document shall be made on the attorney;
service by mail is complete upon mailing the document; service by facsimile or
electronic transmission is complete upon the transmission of the document.

S. "technical testimony" means scientific, engineering, economic or other
specialized testimony, but does not include legal argument, general comments, or
statements of policy or position concerning matters at issue in the hearing; and

T. "transcript of proceedings” means the verbatim record (audio recording or
stenographic) of the proceedings, testimony and argument in the matter, together with
all exhibits proffered at the hearing, whether or not admitted into evidence, including the
record of any motion hearings or prehearing conferences.

[20.1.1.7 NMAC - Rp, 20.1.1.7 NMAC, 4/14/2018]
20.1.1.8-20.1.1.106 [RESERVED]
20.1.1.107 POWERS AND DUTIES OF BOARD AND HEARING OFFICER:

A. Board: The board shall exercise all powers and duties prescribed under this part
and not otherwise delegated to the hearing officer or the board administrator.

B. Hearing officer: The board shall designate a hearing officer for each hearing who
shall exercise all powers and duties prescribed or delegated under this part. The
hearing officer may be a member of the board. The hearing officer shall conduct a fair
and equitable proceeding, assure that the facts are fully elicited and avoid delay. The
hearing officer shall have authority to take all measures necessary for the maintenance
of order and for the efficient, fair and impartial consideration of issues arising in
proceedings governed by this part, including, but not limited to:

(1)  conducting hearings under this part;

(2) taking, admitting or excluding evidence, examining withesses and allowing
post-hearing submissions;

3) making such orders as may be necessary to preserve decorum and to
protect the orderly hearing process;

4) if requested by the board, preparing and filing a report of the hearing, with
recommendations for board action;

(5) requesting parties to file original documents with the board administrator;
and



(6) requesting a party to submit a proposed statement of reason in support of
the board’s decision.

[20.1.1.107 NMAC - Rp, 20.1.1.107 NMAC, 4/14//2018]
20.1.1.108 LIBERAL CONSTRUCTION:

This part shall be liberally construed to carry out their purpose.
[20.1.1.108 NMAC - Rp, 20 NMAC 1.1.108, 4/14/2018]
20.1.1.109 SEVERABILITY:

If any part or application of this part is held invalid, the remainder of this part, or their
application to other persons or situations, shall not be affected.

[20.1.1.109 NMAC - Rp, 20.1.1.109 NMAC, 4/14/2018]
20.1.1.110 GENERAL PROVISIONS- COMPUTATION OF TIME:

A. Computation of time: In computing any period of time prescribed or allowed by
this part, except as otherwise specifically provided, the day of the event from which the
designated period begins to run shall not be included. The last day of the computed
period shall be included, unless it is a Saturday, Sunday, or legal state holiday, in which
event the time is extended until the end of the next day, which is not a Saturday,
Sunday, or legal state holiday. Whenever a party must act within a prescribed period
after service upon him, and service is by mail, three days is added to the prescribed
period. The three-day extension does not apply to any deadline under the act.

B. Extension of time: The board or hearing officer may grant an extension of time for
the filing of any document upon timely motion of a party to the proceeding, for good
cause shown, and after consideration of prejudice to other parties.

[20.1.1.110 NMAC - Rp, 20.1.1.110 NMAC, 4/14/2018]
20.1.1.111 GENERAL PROVISIONS- RECUSAL.:

No board member shall participate in any action in which his or her impartiality of
fairness may reasonably be questioned, and the member shall recuse himself or herself
in any such action by giving notice to the board and the general public by announcing
this recusal on the record. In making a decision to recuse himself or herself, the board
member may rely upon the Governmental Conduct Act, Sections 10-16-1 through 10-
16-18 NMSA 1978, the Financial Disclosures Act, Sections 10-16A-1 through 10-16A-8
NMSA 1978, or any other relevant authority.

[20.1.1.111 NMAC - RP, 20.1.1.111 NMAC, 4/14/2018]



20.1.1.112 GENERAL PROVISIONS- EX PARTE DISCUSSIONS:

At no time after the initiation and before the conclusion of a proceeding under this part,
shall the department, or any other party, interested participant, or their representatives
discuss ex parte the merits of the proceeding with any board member or the hearing
officer.

[20.1.1.112 NMAC — Rp, 20.1.1.112 NMAC, 4/14/2018]
20.1.1.113-20.1.1.199 [RESERVED]

20.1.1.200 DOCUMENT REQUIREMENTS - FILING AND SERVICE OF
DOCUMENTS:

A. The filing of any document as required by this part shall be accomplished by
delivering the document to the board administrator and the board legal counsel.

B. Any person filing any document shall:

(1) provide the board administrator with the original and nine copies of the
document, provided that the board administrator may waive the requirement to provide
nine copies if an electronic copy of the original is provided in a format acceptable for
distribution to the board members;

(2) if the document is a notice of intent to present technical testimony filed by
any person other than the petitioner, serve a copy thereof on the petitioner;

(3) any document filed pursuant to this part shall be filed with the board
administrator at least 20 days before any meeting at which the board will consider the
document. If the document is a motion seeking an order from the hearing officer in a
rules hearing, the motion must also be served at the same time with the hearing officer
and the board legal counsel.

C. Whenever this part requires service of a document, service shall be made by
delivering a copy to the person to be served by mailing it, or, if that person has agreed,
by sending it by facsimile or by electronic transmission to that person. Agreement to be
served by facsimile or electronic transmission may be evidenced by placing the
person’s facsimile number or email address on a document filed pursuant to this part.
Service shall also be made upon the board’s legal counsel. If a person is represented
by an attorney, service of the document shall be made on the attorney. Service by malil
is complete upon mailing the document. Service by facsimile or electronic transmission
is complete upon transmission of the document.

D. The petitioner and any person who has filed a timely notice of intent to present
technical testimony under this part may inspect all documents that have been filed in a
proceeding in which they are involved as participants. Such inspection shall be



permitted in accordance with the Inspection of Public Records Act, Sections 14-2-1
through 14-2-12 NMSA 1978. The board administrator shall notify the petitioner and all
persons who have filed a timely notice of intent to present technical testimony by email
whenever any document is filed in a proceeding under this part. Any such person who
does not provide an email address shall instead be notified by mail.

E. All documents filed under this part shall be made available to any person for
inspection upon request and shall, to the extent required by law, be made available on
the department’s website and the New Mexico sunshine portal.

F. The board administrator shall provide copies of all documents to each board
member at least 15 days before the meeting at which the board will consider the
documents. With regard to those documents filed in conjunction with any rules hearing,
the hearing officer may make exception to this requirement.

[20.1.1.200 NMAC - Rp, 20.1.1.200 NMAC, 4/14/2018]
20.1.1.201 EXAMINATION OF DOCUMENTS FILED:

A. Examination allowed: Subject to the provisions of law restricting the public
disclosure of confidential information, any person may, during normal business hours,
inspect and copy any document filed in any rulemaking proceeding before the board.
Such documents shall be made available by the board administrator, as appropriate,
and shall also be made available on the New Mexico sunshine portal. If the board
administrator determines that any part of the rulemaking record cannot be practicably
displayed or is inappropriate for public display on the New Mexico sunshine portal, the
board administrator shall describe that part of the record, shall note on the New Mexico
sunshine portal that the part of the record is not displayed, and shall provide instructions
for accessing or inspecting that part of the record.

B. Cost of duplication: The cost of duplicating documents shall be borne by the
person seeking copies of such documents, but the board administrator shall not charge
a fee for providing the notice of proposed rulemaking in electronic form.

[20.1.1.201 NMAC - Rp, 20.1.1.201 NMAC, 4/14/2018]
20.1.1.202-20.1.1.299 [RESERVED]

20.1.1.300 PREHEARING PROCEDURES - PETITION FOR REGULATORY
CHANGE:

A. Any person may file a petition with the board to adopt, amend or repeal any
regulation within the jurisdiction of the board.

B. The petition shall be in writing and shall include a statement of the reasons for
the regulatory change. The petition shall cite the relevant statutes that authorize the



board to adopt the proposed rules and shall estimate the time that will be needed to
conduct the rules hearing, if at all possible. A copy of the entire rule, including proposed
regulatory change, indicating any language proposed to be added or deleted, shall be
attached to the petition. The entire rule and its proposed changes shall be submitted to
the board in redline fashion, and shall include line numbers. Any document that does
not include all the items required to be in a petition shall be returned to the petitioner
along with a copy of these rules and a check-off list of required items, and the petitioner
will be asked to resubmit the petition in the form required by these rules.

C. The board shall determine, at a public meeting occurring at least 15 days and no
later than 60 days, after receipt of the petition, whether or not to hold a public hearing
on the proposal. Any person may respond to the petition either in writing prior to the
public meeting or in person at the public meeting.

D. If the board determines to hold a public hearing on the petition, it may issue such
orders specifying procedures for conduct of the hearing, in addition to those provided by
this part, as may be necessary and appropriate to fully inform the board of the matters
at issue in the hearing or control the conduct of the hearing. Such orders may include
requirements for giving additional public notice, holding pre-hearing conferences, filing
direct testimony in writing prior to the hearing, or limiting testimony or cross-examination

[20.1.1.300 NMAC - Rp, 20.1.1.300 NMAC, 4/14/2018]
20.1.1.301 NOTICE OF HEARINGS:

A. Unless otherwise allowed by governing law and specified by the board, the board
shall provide to the public notice of the proposed rulemaking at least 60 days prior to the
hearing. Notice of the proposed rulemaking shall include publication in at least one
newspaper of general circulation in the state, publication in the New Mexico register,
and such other means of providing notice as the board may direct or are required by
law.

B. The notice of proposed rulemaking shall state:

(1)  the subject of the proposed rule, including a summary of the full text of the
proposed rule and a short explanation of the purpose of the proposed rule;

(2) a citation to the specific legal authority authorizing the proposed rule and a
short explanation of the purpose of the proposed rule;

(3) acitation to technical information, if any, that served as a basis for the
proposed rule, and information on how the full text of the technical information may be
obtained,;

(4) the statutes, regulations and procedural rules governing the conduct of the
hearing;



(5) the manner in which persons may present their views or evidence to the
board, including the time, place, and information on participating in the public hearing;

(6) the location where persons may secure copies of the full text of the
proposed regulatory change;

(7)  aninternet link providing free access to the full text of the proposed rule;
and

(8) if applicable, that the board may make a decision on the proposed
regulatory change at the conclusion of the hearing.

[20.1.1.301 NMAC - Rp, 20.1.1.301 NMAC, 4/14/2018]
20.1.1.302 TECHNICAL TESTIMONY:

A. Any person, including the petitioner, who intends to present technical testimony
at the hearing shall, no later than 20 days prior to the hearing, file a notice of intent to
present technical testimony with the board administrator. The notice shall:

(1) identify the person for whom the witness(es) will testify;

(2) identify each technical witness the person intends to present and state the
gualifications of that witness, including a description of their educational and work
background;

3) if the hearing will be conducted at multiple locations, indicate the location
or locations at which the witnesses will be present;

(4) include a copy of the direct testimony of each technical witness in
narrative form;

(5) include the text of any recommended modifications to the proposed
regulatory change; and

(6) list and attach all exhibits anticipated to be offered by that person at the
hearing, including any proposed statement of reasons for adoption of rules.

B. The hearing officer may enforce the provisions of this section through such action
as the hearing officer deems appropriate, including, but not limited to, exclusion of the
technical testimony of any witness for whom a notice of intent was not timely filed. If
such testimony is admitted, the hearing officer may keep the record open after the
hearing to allow responses to such testimony. The hearing officer may also require that
written rebuttal testimony be submitted prior to hearing.

[20.1.1.302 NMAC - Rp, 20.1.1.302 NMAC, 4/14/2018]



20.1.1.303 ENTRY OF APPEARANCE:

Any person may file an entry of appearance as a party. The entry of appearance shall
be filed with the board administrator no later than 20 days before the date of the hearing
on the petition. In the event of multiple entries of appearance by those affiliated with
one interest group, the hearing officer may consolidate the entries, or divide the service
list to avoid waste of resources.

[20.1.1.303 NMAC - Rp, 20.1.1.303 NMAC, 4/14/2018]
20.1.1.304 PARTICIPATION BY GENERAL PUBLIC:

A. Any member of the general public may testify at the hearing. No prior notification
is required to present non-technical testimony at the hearing. Any such member may
also offer non-technical exhibits in connection with his testimony, so long as the exhibit
is not unduly repetitious of the testimony.

B. A member of the general public who wishes to submit a written statement for the
record, in lieu of providing oral testimony at the hearing, shall file the written statement
prior to the hearing or submit it at the hearing. Written comment must be mailed or
delivered to the board administrator; email comments will not be accepted. However,
comments may be submitted electronically on the board webpage.

C. If the board changes the date of the hearing or the deadline for submitting
comments as stated in the notice of proposed rulemaking, the board shall provide to the
public notice of the change.

[20.1.1.304 NMAC - Rp, 20.1.1.304 NMAC, 4/14/2018]
20.1.1.305 LOCATION OF HEARING:

Unless otherwise provided by governing law, the board may hold hearings on proposed
regulatory changes of statewide application in Santa Fe or within any area of the state
substantially affected by the proposed regulatory change, and shall hold hearings on
proposed changes of local application within the area affected by the proposal.

[20.1.1.305 NMAC - Rp, 20.1.1.305 NMAC, 4/14/2018]

20.1.1.306 PARTICIPATION BY CONFERENCE TELEPHONE OR OTHER
SIMILAR DEVICE:

A. A member of the board may participate in a meeting or hearing of the board by
means of a conference telephone or other similar communications equipment, when it is
otherwise difficult or impossible for the member to attend the meeting or hearing in
person, provided that each member participating by conference telephone can be
identified when speaking, all participants are able to hear each other at the same time



and members of the public attending the meeting or hearing are able to hear any
member of the board who speaks at the meeting or hearing. A board member’s
participation by such means shall constitute presence in person at the meeting or
hearing. A board member who wishes to participate in a rules hearing in this manner
must receive permission from the hearing officer sufficiently in advance of the rules
hearing so as to permit the board administrator to arrange for adequate telephone
hookup.

B. A witness may participate in a rules hearing of the board by means of a
telephone conference or other similar communications equipment when an emergency
or circumstances make it impossible for the witness to attend the hearing in person. A
witness who wishes to participate in a rules hearing in this manner must receive
permission from the hearing officer sufficiently in advance of the rules hearing. No
witness may participate in a rules hearing by telephone conference unless he makes a
request sufficiently in advance of the rules hearing so as to permit the board
administrator to arrange for an adequate telephone hookup. Each witness participating
by telephone must be identified when speaking, all participants must be able to hear
each other at the same time and members of the public attending the hearing must be
able to hear any witness who speaks during the hearing.

[20.1.1.306 NMAC - Rp, 20.1.1.306 NMAC, 4/14/2018]
20.1.1.307 MOTIONS:

A. General: All motions, except those made orally during a hearing, shall be in
writing, specify the grounds for the motion and state the relief sought. Each motion shall
be accompanied by an affidavit, certificate or other evidence relied upon and shall be
served as provided by 20.1.1.200 NMAC.

B. Unopposed motions: An unopposed motion shall state that the concurrence of all
other parties was obtained. The moving party shall submit a proposed order approved
by all parties for the hearing officer’s review.

C. Opposed motions: Any opposed motion shall state either that concurrence was
sought and denied, or why concurrence was not sought. A memorandum brief in
support of such motion may be filed with the motion.

D. Response to motions: Any party upon whom an opposed motion is served shall
have 15 days after service of the motion to file a response. A non-moving party failing to
file a timely response shall be deemed to have waived any objection to the granting of
the motion.

E. Reply to response: The moving party may, but is not required to, submit a reply
to any response within 10 days after service of the response.



F. Decision: All motions shall be decided by the hearing officer without a hearing,
unless otherwise ordered by the hearing officer sua sponte or upon written request of
any party. The hearing officer shall refer any motion that would effectively dispose of the
matter, and may refer any other motion to the board for a decision. A procedural motion
may be ruled upon prior to the expiration of the time for response; any response
received thereafter shall be treated as a request for reconsideration of the ruling. The
hearing officer shall file all original documents with the board administrator.

[20.1.1.307 NMAC - Rp, 20.1.1.307 NMAC, 4/14/2018]
20.1.1.308-20.1.1.399  [RESERVED]
20.1.1.400 HEARING PROCEDURES - CONDUCT OF HEARINGS:

A. The rules of civil procedure and the rules of evidence shall not apply.

B. The hearing officer shall conduct the hearing so as to provide a reasonable
opportunity for all persons to be heard without making the hearing unreasonably lengthy
or cumbersome, or burdening the record with unnecessary repetition. The hearing shall
proceed as follows.

(1)  The hearing shall begin with an opening statement from the hearing
officer. The statement shall identify the nature and subject matter of the hearing and
explain the procedures to be followed.

(2)  The hearing officer may allow a brief opening statement by any party who
wishes to make one.

3) Unless otherwise ordered, the petitioner shall present its case first.

(4)  The hearing officer shall establish an order for the testimony of other
participants. The order may be based upon notices of intent to present technical
testimony, sign-in sheets and the availability of withesses who cannot be present for the
entire hearing.

(5) If the hearing continues for more than one day, the hearing officer shall
provide an opportunity each day for testimony from members of the general public.
Members of the general public who wish to present testimony should indicate their
intent on a sign-in sheet.

(6) The hearing officer may allow a brief closing argument by any person who
wishes to make one.

(7)  Atthe close of the hearing, the hearing officer shall determine whether to
keep the record open for written submittals in accordance with 20.1.1.404 NMAC. If the



record is kept open, the hearing officer shall determine and announce the subject(s) on
which submittals will be allowed and the deadline for filing the submittals.

C. If the hearing is conducted at multiple locations, the hearing officer may require
the petitioner’s witnesses to summarize their testimony or be available for cross-
examination at each location. Other participants are not required to testify at more than
one location, and the hearing officer may prohibit a witness from testifying at more than
one location.

[20.1.1.400 NMAC - Rp, 20.1.1.400 NMAC, 4/14/2018]
20.1.1.401 TESTIMONY AND CROSS-EXAMINATION:

A. All testimony will be taken under oath or affirmation which may be accomplished
in mass or individually.

B. The hearing officer shall admit any relevant evidence, unless the hearing officer
determines that the evidence is incompetent or unduly repetitious. The hearing officer
shall require all oral testimony be limited to the position of the witness in favor of or
against the proposed rule.

C. Any person who testifies at the hearing is subject to cross-examination on the
subject matter of his or her direct testimony and matters affecting his or her credibility.
Any person attending the hearing is entitled to conduct such cross-examination as may
be required for a full and true disclosure of matters at issue in the hearing. The hearing
officer may limit cross-examination to avoid harassment, intimidation, needless
expenditure of time or undue repetition.

[20.1.1.401 NMAC - Rp, 20.1.1.401 NMAC, 4/14/2018]
20.1.1.402 EXHIBITS:

A. Any person offering an exhibit at hearing, other than a document filed and served
before the hearing, shall provide at least an original and nine copies for the board, and a
sufficient number of copies for every other party.

B. All exhibits offered at the hearing shall be marked with a designation identifying
the person offering the exhibit and shall be numbered sequentially. If a person offers
multiple exhibits, he shall identify each exhibit with an index tab or by other appropriate
means.

C. Large charts and diagrams, models and other bulky exhibits are discouraged. If
visual aids are used, legible copies shall be submitted for inclusion in the record.

[20.1.1.402 NMAC - Rp, 20.1.1.402 NMAC, 4/14/2018]



20.1.1.403 TRANSCRIPT OF PROCEEDINGS:

A. Unless specified by the board or hearing officer, a verbatim transcript shall be
made of the hearing. The cost of the original transcript of the proceeding and of
providing a copy for each board member shall be borne by the petitioner.

B. Any person may obtain a copy of the transcript of a proceeding. It shall be
obtained directly from the court reporter, and the cost of the transcript shall be paid
directly to the source.

[20.1.1. 403 NMAC - Rp, 20.1.1.403 NMAC, 4/14/2018]
20.1.1.404 POST-HEARING SUBMISSIONS:

The hearing officer may allow the record to remain open for a reasonable period of time
following the conclusion of the hearing for written submission of additional evidence,
comments and arguments, and proposed statements of reasons. The hearing officer's
determination regarding post-hearing submissions shall be announced at the conclusion
of the hearing. In considering whether the record will remain open, the hearing officer
shall consider the reasons why the material was not presented during the hearing, the
significance of the material to be submitted and the necessity for a prompt decision.

[20.1.1. 404 NMAC - Rp, 20.1.1.404 NMAC, 04/14/2018]
20.1.1.405 HEARING OFFICER’S REPORT:

If the board directs, the hearing officer shall file a report of the hearing. The report shall
identify the issues addressed at the hearing, identify the parties’ final proposals and the
evidence supporting those proposals, including discussion or recommendations as
requested by the board, and shall be filed with the board administrator within the time
specified by the board. The board administrator shall promptly notify each party that the
hearing officer’s report has been filed and shall provide a copy of the report along with a
notice of any deadline set for comments on that report.

[20.1.1.405 NMAC - Rp, 20.1.1.405 NMAC, 4/14/2018]
20.1.1.406 DELIBERATION AND DECISION:

A. If a quorum of the board attended the hearing, and if the hearing notice indicated
that a decision might be made at the conclusion of the hearing, the board may
immediately deliberate and make a decision on the proposed regulatory change.

B. If the board does not reach a decision at the conclusion of the hearing, the board

administrator, following receipt of the transcript, will promptly furnish a copy of the
transcript to each board member that did not attend the hearing and, if necessary, to



other board members, board counsel and the hearing officer. Exhibits provided to those
persons at the time of the hearing need not be supplied again.

C. The board shall reach its decision on the proposed regulatory change within 60
days following the close of the record or the date the hearing officer’s report is filed,
whichever is later.

D. If, during the course of its deliberations, the board determines that additional
testimony or documentary evidence is necessary for a proper decision on the proposed
regulatory change, the board may, consistent with the requirements of due process,
reopen the hearing for such additional evidence only.

E. The board shall issue its decision on the proposed regulatory change in a
suitable format, which shall include its reasons for the action taken.

F. The board’s written decision is the official version of the board’s action, and the
reasons for that action. Other written or oral statements by board members are not
recognized as part of the board’s official decision or reasons.

G. If the board fails to act on a proposed rule within two years after the notice of
proposed rulemaking is published in the New Mexico register, the rulemaking is
automatically terminated unless the board acts to extend the period for an additional two
years by filing a statement of good cause for the extension in the rulemaking record. If
the board extends the rulemaking period, it shall provide for additional public
participation, comments, and hearing prior to adopting the rule.

H. The board may terminate a rulemaking at any time by publishing a notice of
termination in the New Mexico register. If the board terminates a rulemaking in this
manner, it shall provide to the public notice of its action.

[20.1.1.406 NMAC - Rp, 20.1.1.406 NMAC, 4/14/2018]
20.1.1.407 NOTICE OF BOARD ACTION:

A. The board administrator shall provide to the public notice of the board’s action
and a concise explanatory statement.

B. The adopted rule shall not take effect unless within 15 days of adoption of the
rule, the board delivers the final rule to the state records administrator, accompanied by
a concise explanatory statement that contains:

(1) the date that the board adopted the rule;

(2)  areference to the specific statutory or other authority authorizing the rule;
and



(3) any findings required by law for adoption of the rule.
C. Adoption of the final rule occurs upon signature of the written decision.

D. If the state records administrator notifies the board of having made any minor,
nonsubstantive corrections in spelling, grammar, and format in the filed rule, the board
administrator shall provide to the public notice of the correction within 30 days of
receiving the state records administrator’s record of correction.

[20.1.1.407 NMAC - Rp, 20.1.1.407 NMAC, 4/14/2018]
20.1.1.408-20.1.1.499 [RESERVED]
20.1.1.500 APPEALS AND STAYS - APPEAL OF REGULATIONS:

A. Appeal of any regulatory change by the board shall be taken in accordance with
governing law.

B. The appellant shall serve a copy of the notice of appeal on the board and on
each party.

C. The appellant shall be responsible for preparation of a sufficient number of
copies of the hearing record at the expense of appellant.

D. Unless otherwise provided by governing law, the filing of an appeal shall not act
as a stay of the regulatory change being appealed.

[20.1.1.500 NMAC - Rp, 20.1.1.500 NMAC, 4/14/2018]
20.1.1.501 STAY OF BOARD REGULATIONS:

A. Any person who is or may be affected by a rule adopted by the board may file a
motion with the board seeking a stay of that rule or regulatory change. The motion shall
include the reason for, and the legal authority supporting, the granting of a stay. The
movant shall file the motion with the board administrator at least 30 days before the
meeting at which the board will consider the motion. The movant shall serve the motion
for a stay as provided by this part, and shall further serve all parties in the rulemaking
proceeding. The board chair will decide at which meeting the stay motion will be heard.

B. Unless otherwise provided by governing law, the board may grant a stay pending
appeal of any regulatory change promulgated by the board. The board may only grant a
stay if good cause is shown after a motion is filed and a hearing is held.

C. In determining whether good cause is present for the granting of a stay, the
board, upon at least a two-thirds vote of the members voting shall consider:



(1) the likelihood that the movant will prevail on the merits of the appeal;

(2)  whether the moving party will suffer irreparable harm if a stay is not
granted;

(3)  whether substantial harm will result to other interested persons; and
(4)  whether harm will ensue to the public interest.

D. If no action is taken within 60 days after filing of the motion, the board shall be
deemed to have denied the motion for stay.

[20.1.1.501 NMAC - Rp, 20.1.1.501 NMAC, 4/14/2018]

PART 2: ADJUDICATORY PROCEDURES - ENVIRONMENTAL
IMPROVEMENT BOARD

20.1.2.1 ISSUING AGENCY:

Environmental Improvement Board.

[20.1.2.1 NMAC - Rp, 20 NMAC 1.2.1.100, 8/27/06]
20.1.2.2 SCOPE:

A. This part governs the following adjudicatory proceedings of the environmental
improvement board:

(2) proceedings for the granting of variances, or for the appeal from permitting
actions, pursuant to the Air Quality Control Act, Sections 74-2-7(H) and 74.2-8 NMSA
1978 ("petition hearings"); and

(2) any other adjudicatory proceedings under the jurisdiction of the board to
which the board applies this part.

B. Uniform Licensing Act proceedings: Subparts I, lll and IV of this part [now
20.1.2.1 through 20.1.2.7 NMAC, and 20.1.2.106 through 20.1.2.113 NMAC; 20.1.2.200
through 20.1.2.208 NMAC; and 20.1.2.400 through 20.1.2.405 NMAC] apply to any
board adjudicatory proceedings conducted under the Uniform Licensing Act, Sections
61-1-1 NMSA 1978 et seq., ("ULA"), including proposed denial, suspension or
revocation of certificates held or applied for under the Medical Radiation Health and
Safety Act, Section 61-14E-11 NMSA 1978 ("ULA hearings"). Any conflict between this
part and the ULA shall be resolved in favor of the ULA.

[20.1.2.2 NMAC - Rp, 20 NMAC 1.2.1.101, 8/27/06]



20.1.2.3 STATUTORY AUTHORITY:

This part is adopted under the authority of the Air Quality Control Act, Sections 74-2-5,
74-2-7 and 74-2-8 NMSA 1978; the Medical Radiation Health and Safety Act, Section
61-14E-5 NMSA 1978; and the Environmental Improvement Act, Section 74-1-8 NMSA
1978, as amended.

[20.1.2.3 NMAC - Rp, 20 NMAC 1.2.1.102, 8/27/06]

20.1.2.4 DURATION:

Permanent.

[20.1.2.4 NMAC - Rp, 20 NMAC 1.2.1.103, 8/27/06]

20.1.2.5 EFFECTIVE DATE:

August 27, 2006, unless a later date is cited at the end of a paragraph.

[20.1.2.5 NMAC - Rp, 20 NMAC 1.2.1.104, 8/27/06]

20.1.2.6 OBJECTIVE:

The objective of this part is to establish procedures that govern the adjudicatory
proceedings of the environmental improvement board.

[20.1.2.6 NMAC - Rp, 20 NMAC 1.2.1.105, 8/27/06]

20.1.2.7 DEFINITIONS:

GENERAL: As used in this part. Terms defined in act or regulations: Terms defined in
the act or regulations and not defined in this part are used consistent with the meanings
given in the act or regulations.

A. "Act" means, as the context requires:

(1) the Air Quality Control Act, Chapter 74, Article 2 NMSA 1978, and its
subsequent amendments and successor provisions;

(2) the Medical Radiation Health and Safety Act, Chapter 61, Article 14E
NMSA 1978, and its subsequent amendments and successor provisions; and

3) any other statute that includes authority for adjudicatory proceedings
before the board when the board applies this part to such proceedings.



B. "Applicant” means the person who is the holder of, or the applicant for, the permit
to which an appeal petition applies.

C. "Board" means the environmental improvement board or its successor agency
under the act.

D. "Department” means the New Mexico environment department or its successor
agency under the act.

E. "Board administrator" means the department employee designated by the
secretary of environment to provide staff support to the board, and, further, is the
person designated by the board to maintain the official record of the proceeding.

F. "Hearing officer" means the person designated under this part or appointed by
the board to conduct a proceeding under this part.

G. "Interested participant” means any person, other than a party, who files an entry
of appearance in accordance with Subsection A of 20.1.2.207 NMAC.

H. "Party" means the petitioner, the applicant if different from the petitioner, the
department, any person who is entitled, and who timely requests, to be heard under the
ULA or any person who is permitted to intervene in the particular hearing pursuant to
NMRA 1-024.

I. "Petition" means a variance petition filed pursuant to Section 74-2-8(D) NMSA
1978, or an appeal petition filed pursuant to Section 74-2-7(H) NMSA 1978.

J. "Petitioner" means any person who files a timely petition.

K. "Record proper" means all documents filed by or with the board administrator
during the proceeding and also includes:

(1) the verbatim record of the hearing (transcript or tapes, as applicable) and
all exhibits offered into evidence at the hearing, whether or not admitted;

(2)  for an appeal petition proceeding, the administrative record of the
department; and

3) minutes, or an appropriate extract of minutes, of any board meeting where
the board deliberated or acted on any procedural or substantive issue in the proceeding.

L. "Regulations" means any rules promulgated by the board to implement the act.
M. "Service" means personally delivering a copy of the document, exhibit or any

pleading to the person required by these rules to be served; mailing it to that person, or,
if that person agrees, by sending it by facsimile or electronic transmission. If a person is



represented by an attorney, service of the document shall be made on the attorney.
Service by mail is complete upon mailing the document; service by facsimile or by
electronic transmission is accomplished when the transmission of the document is
completed or upon acknowledgement by the recipient.

N. "Technical evidence" means scientific, engineering, economic or other
specialized testimony, but does not include legal argument, general comments, or
statements of policy or position concerning matters at issue in the hearing.

O. "ULA hearing" means a proceeding conducted by the board under the Uniform
Licensing Act, Sections 61-1-1 NMSA 1978 et seq.

[20.1.2.7 NMAC - Rp, 20 NMAC 1.2.1.108, 8/27/06]
20.1.2.8-20.1.2.105 [RESERVED]

20.1.2.106 APPLICABILITY OF RULES OF CIVIL PROCEDURE AND RULES OF
EVIDENCE:

In the absence of a specific provision in this part governing an action, the board may
look to the New Mexico Rules of Civil Procedure, NMRA 1-001 et seq., and the New
Mexico Rules of Evidence, NMRA 11-101 et seq., for guidance. Any reference to the
rules of civil procedure shall not be construed to extend or otherwise modify the
authority and jurisdiction of the board under the act.

[20.1.2.106 NMAC - Rp, 20 NMAC 1.2.1.106, 8/27/06]
20.1.2.107 CONSTRUCTION, SEVERABILITY, SAVINGS CLAUSE:

This part shall be liberally construed to carry out its purposes. If any part or application
of this part is held invalid, the remainder of this part, or its application to other persons
or situations, shall not be affected. This part does not apply to petitions filed prior to the
effective date of this part, except as stipulated to by the parties to such proceeding.

[20.1.2.107 NMAC - Rp, 20 NMAC 1.2.1.107, 8/27/06]
20.1.2.108 [RESERVED]
20.1.2.109 POWERS AND DUTIES OF THE BOARD AND HEARING OFFICER:

A. Board: The board shall exercise all powers and duties as prescribed under the
act, the regulations and this part and not otherwise delegated to a staff member, the
hearing officer or the board administrator. The board may specify procedures in addition
to or that vary from those provided in this part in order to expedite the efficient resolution
of the action or to avoid obvious injustice, so long as such procedures do not conflict
with the act, the ULA or the regulations or prejudice the rights of any party.



B. Hearing officer: The board may appoint one or more hearing officers to perform
the functions described in Paragraph (2) of Subsection B of 20.1.2.109 NMAC. From the
date a proceeding is initiated under this part, the chair of the board shall serve as
hearing officer, until such time as another hearing officer is appointed. The board or the
board chair may appoint another hearing officer. The appointment of a hearing officer
does not preclude the board members from attending or participating in the proceeding.

(1) Qualifications: A hearing officer may be an independent contractor, board
counsel or a member of the board and shall not be:

(a) an employee of the department, unless employed by the department as a
hearing officer;

(b) a person who has a personal bias or prejudice concerning a party, or has
personal knowledge of disputed facts concerning the proceeding, or is related to a party
within the third degree of relationship, or has a financial interest in the proceeding; or

(c) a person who has performed prosecutorial or investigative functions in
connection with the licensing or permitting action at issue in the hearing.

(2) Functions: The hearing officer shall exercise all powers and duties
prescribed or delegated under the act or this part. The hearing officer shall conduct a
fair and impartial proceeding, assure that the facts are fully elicited and avoid delay. The
hearing officer shall have authority to take all measures necessary for the maintenance
of order and for the efficient, fair and impartial adjudication of issues arising in
proceedings governed by this part, including, but not limited to:

(a) conduct hearings under this part;

(b) rule upon motions and procedural requests that do not seek final
resolution of the proceeding and issue all necessary orders;

(c) issue subpoenas, as authorized by law, for the attendance and testimony
of witnesses and the production of documentary evidence;

(d) administer oaths and affirmations, examine witnesses, and admit or
exclude evidence;

(e) require parties to attend conferences for the settlement or simplification of
issues, or the expedition of proceedings;

() impose sanctions, subject to review by the board, on parties and
interested participants who cause undue delay and fail to cooperate with the board;

(9) file original documents with the board administrator.



C. Notice of hearing officer assignment: If a hearing officer, other than a board
member, is assigned, the board administrator shall notify the parties of the name and
address of the hearing officer. The board administrator shall also, at that time, forward
to the hearing officer copies of all documents filed to date.

D. Participation by conference, telephone or other similar device: A member of the
board may participate in a meeting or hearing of the board by means of a conference
telephone or other similar communications equipment when it is otherwise difficult or
impossible for the member to attend the meeting or hearing in person, provided that
each member participating by conference telephone can be identified when speaking,
all participants are able to hear each other at the same time and members of the public
attending the meeting or hearing are able to hear any member of the board who speaks
at the meeting or hearing. A board member’s participation by such means shall
constitute presence in person at the meeting or hearing. A board member who wishes
to participate in a permit hearing in this manner must receive permission from the
hearing officer sufficiently in advance of the permit hearing so as to permit the board
administrator to arrange for an adequate telephone hookup.

[20.1.2.109 NMAC - Rp, 20 NMAC 1.2.1.109, 8/27/06]
20.1.2.110 EX PARTE DISCUSSIONS:

At no time after the initiation and before the conclusion of a proceeding under this part,
shall the department, any other party, interested participant or their representatives
discuss ex parte the merits of the proceeding with any board member or the hearing
officer. This prohibition does not preclude a hearing officer from considering and acting
upon any motion filed pursuant to this part.

[20.1.2.110 NMAC - Rp, 20 NMAC 1.2.1.110, 8/27/06]
20.1.2.111 GENERAL PROVISIONS - COMPUTATION AND EXTENSION OF TIME:

A. Computation of time: Time shall be calculated in accordance with the Uniform
Statute and Rule Construction Act, NMSA 1978, Section 12-2 A-7. In computing any
period of time prescribed or allowed by this part, except as otherwise specifically
provided, the day of the event from which the designated period begins to run shall not
be included. The last day of the computed period shall be included, unless it is a
Saturday, Sunday or legal state holiday, in which event the time is extended until the
end of the next day which is not a Saturday, Sunday or legal state holiday. Whenever a
party must act within a prescribed period after service upon him, and service is by mail,
three (3) days is added to the prescribed period. The three-day extension does not
apply to any deadline under the act.

B. Extension of time: The board or hearing officer may grant an extension of time for
the filing of any document upon timely motion of a party to the proceeding, for good
cause shown, and after consideration of prejudice to other parties.



[20.1.2.111 NMAC - Rp, 20 NMAC 1.2.1.111, 8/27/06]
20.1.2.112 GENERAL PROVISIONS - DOCUMENTS:
FILING, SERVICE, FORM AND EXAMINATION:

A. As used in this section, "document" means any pleading, motion, response,
memorandum, decision, order or other written material filed in a proceeding under this
part, but does not include a cover letter accompanying a document transmitted for filing.

B. Filing of documents: Except as otherwise provided, a party filing documents shall
file the originals and eight (8) copies with the board administrator and shall serve copies
thereof upon the hearing officer, the board legal counsel, and all other parties. If there is
no hearing officer the party shall serve the document upon the board chair. All
documents shall be filed at least fifteen (15) days before the hearing at which the board
will consider the matter. A certificate of service, as shown in Appendix A, (20.1.2.600
NMAC) shall accompany each filed document.

C. Service of documents: Except as otherwise provided, all documents may be
served personally, by express or first class mail, or, if the person agrees, by facsimile or
by electronic transmission.

D. Form of documents: Unless otherwise provided by this part or by order of the
hearing officer, all documents, except exhibits, shall be prepared on 8 1/2 x 11-inch
white paper, printed double-sided, if possible, and where appropriate, the first page of
every document shall contain a heading and caption as illustrated in Appendix A,
(20.1.2.600 NMAC).

E. Documents issued by board or hearing officer: All original documents issued by
the board or hearing officer shall be filed with the board administrator. The board
administrator shall promptly serve copies of the documents upon all parties and
interested participants.

F. Examination of documents filed:

(1) Examination allowed: Subject to the provisions of law restricting the public
disclosure of confidential information, any person may, during normal business hours,
inspect and copy any document filed in any proceeding. Inspection shall be permitted in
accordance with the Inspection of Public Records Act, NMSA 1978, Sections 14-2-1
through 14-2-12, and may be limited by the Environmental Improvement Act, NMSA
1978, Section 74-2-11. Documents subject to inspection shall be made available by the
board administrator, as appropriate.

(2)  Cost of duplication: Unless waived by the department, the cost of
duplicating documents or tapes filed in any proceeding shall be borne by the person
seeking the copies.



[20.1.2.112 NMAC - Rp, 20 NMAC 1.2.1.112, 8/27/06]
20.1.2.113 MOTIONS:

A. General: All motions, except those made orally during a hearing, shall be in
writing, specify the grounds for the motion and state the relief sought. Each motion shall
be accompanied by an affidavit, certificate or other evidence relied upon and shall be
served as provided by 20.1.2.112 NMAC.

B. Unopposed motions: An unopposed motion shall state that the concurrence of all
other parties was obtained. The moving party shall submit a proposed order approved
by all parties for the hearing officer’s review.

C. Opposed motions: Any opposed motion shall state either that concurrence was
sought and denied, or why concurrence was not sought. A memorandum brief in
support of such motion may be filed with the motion.

D. Response to motions: Any party upon whom an opposed motion is served shall
have fifteen (15) days after service of the motion to file a response. A hon-moving party
failing to file a timely response shall be deemed to have waived any objection to the
granting of the motion.

E. Reply to response: The moving party may, but is not required to, submit a reply
to any response within ten (10) days after service of the response.

F. Decision: All motions shall be decided by the hearing officer without a hearing,
unless otherwise ordered by the hearing officer sua sponte or upon written request of
any party. The hearing officer shall refer any motion that would effectively dispose of the
matter, and may refer any other motion to the board for a decision. A procedural motion
may be ruled upon prior to the expiration of the time for response; any response
received thereafter shall be treated as a request for reconsideration of the ruling. The
hearing officer shall file all original documents with the board administrator.

G. Recusal: No board member shall participate in any action in which his or her
impartiality or fairness may reasonably be questioned, and the member shall recuse
himself or herself in any such action by giving notice to the board and the general public
by announcing this recusal on the record. In making a decision to recuse himself or
herself, the board member may rely upon the Governmental Conduct Act, NMSA 1978,
Sections 10-16A-1 through 10-16A-8, The Uniform Financial Disclosure Act or any other
relevant legal authority.

[20.1.2.113 NMAC - Rp, 20 NMAC 1.2.1.113, 8/27/06]
20.1.2.114-20.1.2.199 [RESERVED]

20.1.2.200 PREHEARING PROCEDURES - INITIATION OF PETITION HEARING:



A petition hearing shall be initiated by the filing of a variance petition or an appeal
petition. The petitioner shall:

A. sign the petition under oath or affirmation and attest to the truth of the information
contained therein; and

B. file the original and eight (8) copies of the petition with the board and serve a
copy on the department.

[20.1.2.200 NMAC - Rp, 20 NMAC 1.2.11.200, 8/27/06]
20.1.2.201 VARIANCE PETITION:

A. Contents: A variance petition shall comply with Subsection B of 20.2.1.114
NMAC.

B. Response of the department: The department shall review each variance petition
and, within sixty (60) days after receipt of the petition, file a recommendation with the
board to grant, grant with conditions or deny the variance request. The recommendation
shall include reasons and a copy shall be served on the petitioner by certified mail and
on any other party or interested participant.

C. Hearing requirement: If the department recommends granting the variance
request, or any part of the variance request, with or without conditions, the board shall
hold a hearing on those requests recommended for approval. If the department
recommends denial of all or part of the variance request, the board shall only hold a
hearing on the variances recommended for denial if the petitioner files a request for
hearing within fifteen (15) days after receipt of the department’s recommendation. If a
timely request for hearing is not filed, the recommended denial shall become a final
action of the board and shall not be subject to review.

D. Timing of hearing: If a hearing on a variance petition is required, the hearing shall
be held within ninety (90) days after the later of the filing of a department
recommendation to grant a variance or the filing of a request for hearing by the
petitioner, as applicable.

[20.1.2.201 NMAC - Rp, 20 NMAC 1.2.11.201, 8/27/06]
20.1.2.202 APPEAL PETITION:

A. Timing and contents: An appeal petition shall:

Q) be filed with the board within thirty (30) days from the date notice is given
of the permitting action;



(2) identify the petitioner, and certify that the petitioner has standing under the
act to file the petition;

3) identify the permitting action appealed from, specify the portions of the
permitting action to which petitioner objects and generally state the objections; and

(4)  attach a copy of the permitting action.

B. Hearing delay: A petitioner may delay a hearing to negotiate with the department
by waiving in the petition the right to a hearing within sixty (60) days. The waiver will
stay all other deadlines under this part for sixty (60) days; the stay may be extended by
a stipulated or unopposed motion. Any such stipulated or unopposed motion must be
filed with the board, and served as required by this part, at least fifteen (15) days before
the expiration of the sixty (60) day period.

C. Response of department: The department shall, within thirty (30) days after
receipt of an appeal petition:

(1) file with the board the administrative record of the permitting action which
is the subject of the petition; the department shall serve only the index to the record on
other parties; the parties may stipulate that only the relevant portions of the record be
filed with the board,;

(2)  deliver to the board administrator a list of all persons who have expressed
in writing an interest in the facility or the permitting action that is the subject of the
petition or who participated in a public hearing on the permitting action; and

(3) file an answer to the petition responding to each objection in the petition.
[20.1.2.202 NMAC - Rp, 20 NMAC 1.2.11.202, 8/27/06]
20.1.2.203 NOTICE OF DOCKETING:

A. Docketing notice: The board administrator shall, as soon as practicable after
receipt of a petition, issue and serve upon the parties, each board member, and the
board legal counsel a notice of docketing, containing the caption and docket number of
the case, and the date upon which the petition was received by the board administrator.
A copy of this part shall be included with a notice of docketing sent to a petitioner or
applicant.

B. Untimeliness: The board administrator shall docket any petition, without regard to
whether it appears to be timely; but the board or any party may move to dismiss an
untimely petition.

[20.1.2.203 NMAC - Rp, 20 NMAC 1.2.11.203, 8/27/06]



20.1.2.204 SCHEDULING THE HEARING:

A. Hearing date: The hearing shall be scheduled to begin no later than sixty (60)
days after the date an appeal petition was received, or for a variance petition, within the
sixty (60) day period set forth in Subsection D of 20.1.2.201 NMAC, unless a stipulated
or unopposed motion is filed requesting that the ninety day deadline be waived. The
stipulated or unopposed motion must be filed with the board, and served as required by
this part, at least fifteen (15) days prior to the expiration of the sixty (60) day deadline.

B. Scheduling order: Unless the sixty (60) day hearing deadline has been waived,
the hearing officer shall, no later than forty-five (45) days prior to the hearing deadline,
issue a scheduling order setting the date, time and location of the hearing. The order
may include other procedural matters. The parties may, jointly or singly, submit to the
hearing officer, at least fifteen (15) days prior to the deadline for the issuance of the
scheduling order, a request regarding the date and location of the hearing and other
procedural matters, such as the assignment of a non-board member hearing officer.
The hearing officer may consult with the board on procedural matters at a board
meeting.

[20.1.2.204 NMAC - Rp, 20 NMAC 1.2.11.204, 8/27/06]
20.1.2.205 PUBLIC NOTICE OF HEARING:

A. Publication: The board administrator shall, upon direction from the board or
hearing officer, prepare a notice of hearing setting forth the date, time and location of
the hearing, a brief description of the petition, and information on the requirements for
entry of appearance and statement of intent to present evidence, and:

(1) no later than thirty (30) days prior to the hearing date, send copies, with
requests for publication, to at least one newspaper of general circulation in the state,
and to at least one additional newspaper published or distributed at least weekly in the
county where the facility is located;

(2) mail a copy to each interested participant who has filed an entry of
appearance, and to each person who participated in the department’s permitting
proceeding or who has expressed, in writing to the department or the board, an interest
in the facility or permitting action that is the subject of the petition; and

3) immediately upon receipt of an entry of appearance that is received after
the initial mailing, mail a copy to such interested participant and participant in the
department’s permitting proceeding.

B. Certification: After the notice of hearing has been distributed in accordance with
this section, the board administrator shall file an affidavit certifying how and when notice
was given with a copy of the notice of hearing and affidavits of publication attached.



[20.1.2.205 NMAC - Rp, 20 NMAC 1.2.11.205, 8/27/06]
20.1.2.206 STATEMENT OF INTENT TO PRESENT TECHNICAL EVIDENCE:

A. Requirement to file: Any person who wishes to present technical evidence at the
hearing shall, no later than fifteen (15) days prior to the hearing, file a statement of
intent.

B. Content: The statement of intent to present technical evidence shall include:
(2) the name of the person filing the statement;

(2) indication of whether the person filing the statement supports or opposes
the petition at issue;

(3) the name of each witness;
(4) an estimate of the length of the direct testimony of each witness;
(5) alist of exhibits, if any, to be offered into evidence at the hearing; and
(6) asummary or outline of the anticipated direct testimony of each witness.
[20.1.2.206 NMAC - Rp, 20 NMAC 1.2.11.206, 8/27/06]
20.1.2.207 PARTICIPATION BY PERSONS OTHER THAN PARTIES:

A. Interested participants: Entry of appearance: Any person who wishes to be
treated as an interested participant and to cross-examine witnesses at the hearing shall
file and serve upon all parties an entry of appearance at least fifteen (15) days prior to
the hearing. For purposes of this subsection, a statement of intent to present evidence
filed under 20.1.2.206 NMAC shall be considered an entry of appearance if the person
has not previously filed a separate entry of appearance. The entry of appearance shall
identify the person wishing to be treated as an interested participant and any individual
who may appear on behalf of that person.

B. Participation by the general public: Any person who has not timely filed either an
entry of appearance or a statement of intent to present evidence may present a general
non-technical statement as follows.

(2) Any member of the general public may testify at the hearing. No prior
notification is required to present general non-technical statements in support of or in
opposition to the petition. Any such member may also offer exhibits in connection with
his testimony, so long as the exhibit is non-technical in nature and not unduly repetitious
of the testimony.



(2) A member of the general public who wishes to submit a written statement
for the record, in lieu of providing oral testimony at the hearing, shall file the written
statement prior to or at the hearing.

[20.1.2.207 NMAC - Rp, 20 NMAC 1.2.11.207, 8/27/06]

20.1.2.208 DISCOVERY:

For a ULA hearing, discovery shall be governed by the provisions of the ULA. For other
board adjudicatory proceedings, formal discovery is not a right, and therefore, formal
discovery is discouraged and shall only be allowed by order of the hearing officer under

the following procedures:

A. Grounds for discovery: Discovery shall only be permitted upon a determination
by the hearing officer that:

(1) the type of discovery sought will not unreasonably delay the proceeding
and is neither unreasonably burdensome nor unreasonably expensive; and

(2) the information to be obtained is relevant and is not otherwise reasonably
obtainable, may be lost, or may become unavailable.

B. Order for discovery: Upon motion for discovery by a party and determination by
the hearing officer that such motion should be granted, the hearing officer shall issue an
order for the taking of such discovery together with the conditions and terms thereof.
[20.1.2.208 NMAC - Rp, 20 NMAC 1.2.11.208, 8/27/06]
20.1.2.209-20.1.2.299 [RESERVED]
20.1.2.300 HEARING PROCEDURES - HEARING:

A. Location of the hearing: Unless otherwise ordered by the board or hearing officer,
the hearing shall be in Santa Fe.

B. Postponement of hearing: No request for postponement of a hearing shall be
granted, except upon consent of all parties or for good cause shown.

[20.1.2.300 NMAC - Rp, 20 NMAC 1.2.111.300, 8/27/06]
20.1.2.301 CONDUCT OF HEARING:

A. The hearing officer shall conduct the hearing so as to provide a reasonable
opportunity for all interested persons to be heard without making the hearing

unreasonably lengthy or cumbersome or burdening the record with unnecessary
repetition.



B. The hearing officer shall establish the order of testimony, except that the party
with the burden of persuasion shall present its case first. The hearing officer may allow
brief opening or closing statements.

[20.1.2.301 NMAC - Rp, 20 NMAC 1.2.111.301, 8/27/06]
20.1.2.302 BURDEN OF PERSUASION:

In a petition hearing, the petitioner has the burden of going forward with the evidence
and of proving by a preponderance of the evidence the facts relied upon to justify the
relief sought in the petition. Following the establishment of a prima facie case by the
petitioner, any person opposed to the relief sought in the petition has the burden of
going forward with any adverse evidence and showing why the relief should not be
granted.

[20.1.2.302 NMAC - Rp, 20 NMAC 1.2.111.302, 8/27/06]
20.1.2.303 EVIDENCE:

A. General: The hearing officer shall admit any relevant evidence, unless the
hearing officer determines that the evidence is unduly repetitious, or otherwise
unreliable or of little probative value. The department shall formally move into evidence
the administrative record filed by the department pursuant to Subparagraph (a) of
Paragraph (3) of Subsection C of 20.1.2.200 NMAC. In a ULA hearing involving the
suspension or revocation of a license, rules of privilege shall be applicable to the same
extent as in proceedings before the courts of this state.

B. Examination of witnesses: Witnesses shall be examined orally, under oath or
affirmation, except as otherwise provided in this part or by the hearing officer. The board
members, hearing officer, parties and interested participants shall have the right to
cross-examine a witness. The hearing officer may limit cross-examination that is unduly
repetitious, harassing or beyond the scope of the witness’ direct testimony.

C. Exhibits: All exhibits offered in evidence shall be marked with a designation
identifying the person by whom the exhibit is offered, and numbered serially in the
sequence in which offered. Large charts and diagrams, models and other bulky exhibits
are discouraged. Exhibits should be limited to 8 1/2 x 11 inches, or be capable of being
folded to that size, unless otherwise necessary for adequate presentation of evidence.
Any person offering an exhibit shall provide at least an original and twenty (20) copies
for the board and for persons attending the hearing.

D. Official notice: Official notice may be taken of any matter that may be judicially
noticed in the New Mexico courts. In a ULA hearing, parties shall be given adequate
opportunity to show that such facts are erroneously noticed.

[20.1.2.303 NMAC - Rp, 20 NMAC 1.2.111.303, 8/27/06]



20.1.2.304 OBJECTIONS AND OFFERS OF PROOF:

A. Obijection: Any objection concerning the conduct of the hearing may be stated
orally or in writing during the hearing. The party raising the objection must supply a
short statement of its grounds. The ruling by the hearing officer on any objection and the
reasons given for it shall be part of the record.

B. Offer of proof: Whenever evidence is excluded from the record, the party offering
the evidence may make an offer of proof, which shall be included in the record. The
offer of proof for excluded oral testimony shall consist of a brief statement describing the
nature of the evidence excluded and what such evidence would have proven. The offer
of proof for excluded documents or exhibits shall consist of the insertion in the record of
the documents or exhibits excluded.

[20.1.2.304 NMAC - Rp, 20 NMAC 1.2.111.304, 8/27/06]
20.1.2.305-20.1.2.399  [RESERVED]
20.1.2.400 POST-HEARING PROCEDURES - FILING THE TRANSCRIPT:

Unless the board orders the hearing to be tape recorded, the hearing shall be
transcribed verbatim. Any person, other than the board, desiring a copy of a transcript
must order a copy from the court reporter. Any person, other than the board, desiring a
copy of hearing tapes must arrange copying with the board administrator at their
expense.

[20.1.2.400 NMAC - Rp, 20 NMAC 1.2.1V.400, 8/27/06]
20.1.2.401 PROPOSED FINDINGS AND CONCLUSIONS:

The hearing officer may allow the record to remain open for a reasonable period of time
after the conclusion of the hearing to allow any party or interested participant to submit
proposed findings of fact and conclusions of law and closing argument. The hearing
officer’s determination shall be announced at the conclusion of the hearing. All such
submissions shall be in writing, shall be served upon all parties, and shall contain
adequate references to the record and authorities relied on. No new evidence shall be
presented unless specifically allowed by the hearing officer.

[20.1.2.401 NMAC - Rp, 20 NMAC 1.2.1V.401, 8/27/06]

20.1.2.402 RECOMMENDED DECISION:

If the board directs, the hearing officer shall issue a recommended decision within a
period established by the board. The recommended decision shall contain the hearing

officer’s findings of fact; conclusions regarding all material issues of law or discretion, as
well as reasons therefor; and a proposed final order. Upon receipt of a recommended



decision, the board administrator shall forward a copy to all parties and to the board. At
the board’s discretion, the board may allow any party or interested participant to file
comments regarding the recommended decision.

[20.1.2.402 NMAC - Rp, 20 NMAC 1.2.1V.402, 8/27/06]
20.1.2.403 DELIBERATION AND DECISION:

A. Deliberation: The board shall reach a final decision on each adjudicatory matter
at a public meeting. If allowed by the Open Meetings Act, Sections 10-15-1 NMSA 1978
et seq., the board may deliberate in closed session; however, any final action must
occur in an open meeting.

(1) If a quorum of the board attended the hearing and the hearing notice
indicated that the board may act at the conclusion of the hearing, the board may
immediately deliberate and act on the matter.

(2) If the board does not reach a decision at the hearing, the board
administrator shall, following receipt of the transcript, promptly provide copies to board
members who did not attend the hearing and, if requested, to other board members,
board counsel and the hearing officer. The board administrator shall also notify all
parties and interested participants of the availability of the transcript.

3) In a ULA hearing, the board shall leave the record open to receive any
advice and recommendation required by the act. The board shall reach its decision
within the time period established by the ULA.

B. Order: After reaching a decision, the board shall direct a member, its counsel or
a party to prepare a final order. The board may approve the order at a meeting or direct
the board chair to sign the order.

(1)  The final order shall contain findings of fact, conclusions of law, an order
based on the findings and conclusions, and a statement as to the availability of judicial
review. If a recommended decision was prepared, the board may adopt, modify or set
aside the recommended decision and provide reasons therefor.

(2) In a ULA hearing, if the board takes any action specified in the ULA
against the licensee, the final order shall specify that the licensee shall bear all costs of
the proceeding.

3) The board administrator shall promptly send copies of the final order to
each party and interested participant, and to all other persons who have made written
requests for notification of the action taken.

[20.1.2.403 NMAC - Rp, 20 NMAC 1.2.1V.403, 8/27/06]



20.1.2.404 JUDICIAL REVIEW:

Judicial review of the final order shall be as provided by law. The filing of an appeal
does not stay the final order, unless otherwise ordered by the board or a court.

[20.1.2.404 NMAC - Rp, 20 NMAC 1.2.1V.404, 8/27/06]
20.1.2.405 PREPARATION OF RECORD PROPER:

The preparation of the record proper for an appeal or for any other reason shall be the
responsibility of the hearing clerk. The appellant shall make satisfactory arrangements,
including copying or transcript costs, with the board administrator.

[20.1.2.405 NMAC - Rp, 20 NMAC 1.2.1V.405, 8/27/06]
20.1.2.406-20.1.2.499  [RESERVED]
20.1.2.500 ALTERNATE RESOLUTION - SUMMARY PROCEDURES:

A. Use of summary procedures: The board may dispose of a petition after an
expedited hearing if a party requests that the merits of the petition be decided solely on
legal arguments presented in written briefs and oral arguments.

B. Expedited hearing: If the hearing officer determines that the request has a
likelihood of success and could fairly expedite the resolution of the proceeding, the
hearing officer may allow the parties and interested participants to brief the issue and
present oral arguments at an expedited hearing, and then present the issue to the board
for a decision. If an expedited hearing is conducted, the hearing officer shall:

(1)  assure that public notice is given in accordance with 20.1.2.205 NMAC
and include in the public notice instructions for persons other than parties who wish to
participate in the oral argument to submit a statement of intent equivalent to the
statement provided in 20.1.2.206 NMAC; and

(2)  allow the public to attend the expedited hearing, but may limit
presentations at the hearing to oral arguments by parties and interested participants on
the specific issue before the board.

C. Decision: After an expedited hearing, the board may decide to either dispose of
the matter and issue a final order, or decide not to dispose of the matter and proceed
with a full hearing under this part.

[20.1.2.500 NMAC - Rp, 20 NMAC 1.2.V.500, 8/27/06]

20.1.2.501 WITHDRAWAL:



A. Notice of withdrawal: A petitioner may withdraw a petition, or the department may
withdraw the permitting action which is the subject of the proceeding, at any time prior
to a decision by the board by filing a notice of withdrawal with the board and serving the
notice on all other parties and interested participants. A party or interested participant
may file a written objection to the notice within ten (10) days after receipt. If an objection
is filed, the board shall rule on the notice.

B. Effect of withdrawal: An effective notice of withdrawal under this section results in
the following:

(1) when a petitioner withdraws an appeal petition, the permitting action
becomes final,

(2)  when a petitioner withdraws a variance petition, the petitioner is barred
from petitioning for the same variance without permission from the board; and

(3) when the department withdraws a permitting action, the appeal petition is
vacated and the agency must issue a new permitting action within sixty (60) days,
unless either the board approves a different time period or the applicant withdraws its
application; upon issuance of a new permitting action, the right to file a new appeal
petition under the act is available.

[20.1.2.501 NMAC - Rp, 20 NMAC 1.2.V.501, 8/27/06]
20.1.2.502 SETTLEMENT:
The board encourages the settlement of a proceeding at any time if the settlement is
consistent with the provisions and objectives of the act and regulations. The parties
may request that the board stay a proceeding under this part while settlement
negotiations are being held. The board may approve a settlement that modifies a
permitting action only after evidence supporting such modification is presented at a
hearing. The department, however, may withdraw and reissue a modified permitting
action under 20.1.2.501 NMAC.
[20.1.2.502 NMAC - Rp, 20 NMAC 1.2.V.502, 8/27/06]
20.1.2.503-20.1.2.599 [RESERVED]
20.1.2.600 APPENDIX A:

[PREFERRED FORMAT]

STATE OF NEW MEXICO

ENVIRONMENTAL IMPROVEMENT BOARD



[A. Petition Hearing]

IN THE MATTER OF THE PETITION FOR

[A VARIANCE FROM |

[HEARING ON AIR QUALITY PERMIT NO. __ ]
[Name of Petitioner],

Petitioner

[B. ULA Hearing]

NEW MEXICO ENVIRONMENT DEPARTMENT
V.

[Name of Licensee or Applicant]

[20.1.1.600 NMAC - Rp, 20 NMAC 1.2.600, 8/27/06]

PART 3: ADJUDICATORY PROCEDURES - WATER QUALITY CONTROL
COMMISSION

20.1.3.1 ISSUING AGENCY:

Water Quality Control Commission ("Commission").
[20.1.3.1 NMAC - Rp, 20 NMAC 1.3.1.100, 10/15/2010]
20.1.3.2 SCOPE:

A. This part governs the following adjudicatory proceedings of the water quality
control commission:

(2) permit reviews, which include proceedings for the appeal from permitting
actions pursuant to the Water Quality Act, NMSA 1978 Section 74-6-5(0);

(2) abatement plan hearings which include proceedings for the appeal of
certain abatement plan actions pursuant to commission regulation 20.6.2.4114 NMAC,;

3) variance hearings, which include proceedings for: (a) the consideration of
variance requests pursuant to the Water Quality Act, NMSA 1978 Section 74-6-4(G),
and (b) the consideration of alternative abatement standards pursuant to commission
regulation, Subsection F of 20.6.2.4103 NMAC,;



(4)  compliance order hearings, which include proceedings for the appeal from
compliance orders pursuant to the Water Quality Act, NMSA 1978 Section 74-6-10, and
the Utility Operators Certification Act, NMSA 1978 Section 61-33-10; and

(5) any other adjudicatory proceedings under the jurisdiction of the
commission to which the commission applies this part.

B. Uniform Licensing Act proceedings: In any commission adjudicatory proceeding
conducted under the Uniform Licensing Act, NMSA 1978 Sections 61-1-1 NMSA 1978
et seq. ("ULA"), including the suspension or revocation of a certification under the Utility
Operators Certification Act, NMSA 1978 Section 61-33-7, the procedures in the ULA
shall govern the proceeding. However, the commission may, in the absence of a
specific provision in the ULA governing an action, look to this part for guidance.
[20.1.3.2 NMAC - Rp, 20 NMAC 1.3.1.101, 10/15/2010]
20.1.3.3 STATUTORY AUTHORITY:

This part is adopted under the authority of the Water Quality Act, NMSA 1978 Sections
74-6-4, 74-6-5 and 74-6-10, as amended, and the Utility Operators Certification Act,
NMSA 1978 Section 61-33-10, as amended.

[20.1.3.3 NMAC - Rp, 20 NMAC 1.3.1.102, 10/15/2010]

20.1.34 DURATION:

Permanent.

[20.1.3.4 NMAC - Rp, 20 NMAC 1.3.1.103, 10/15/2010]

20.1.35 EFFECTIVE DATE:

10/15/2010, unless a later date is cited at the end of a section.

[20.1.3.5 NMAC - Rp, 20 NMAC 1.3.1.104, 10/15/2010]

20.1.3.6 OBJECTIVE:

The objective of this part is to establish procedures that govern the adjudicatory
proceedings of the water quality control commission.

[20.1.3.6 NMAC - Rp, 20 NMAC 1.3.1.105, 10/15/2010]
20.1.3.7 DEFINITIONS:

A. General: As used in this part:



(1) T"abatement plan action"” means those actions that may be appealed to the
commission pursuant to 20.6.2.4114 NMAC,

(2) "abatement plan hearing" means a proceeding before the commission
initiated by the timely filing of an abatement plan petition filed pursuant to 20.6.2.4114
NMAC,;

(3) "act" means, as the context requires:

(a) the Water Quality Act, NMSA 1978 Chapter 74, Article 6 and its
subsequent amendments and successor provisions;

(b) the Utility Operators Certification Act, NMSA 1978 Chapter 61, Article 33
and its subsequent amendments and successor provisions; and

(c) any other statute enacted or amended by the legislature that includes
authority for adjudicatory proceedings before the commission when the commission
applies this part to such proceedings;

(4) "applicant” means the person who is the holder of, or the applicant for, the
permit or abatement plan that is the subject of the action to which a permit review
petition or abatement appeal petition applies;

(5)  "commission" means the water quality control commission or its successor
agency under the act;

(6)  "compliance order" means a written administrative order issued by the
department pursuant to NMSA 1978 Sections 61-33-10 or 74-6-10;

(7)  "compliance order hearing" means a proceeding before the commission
initiated by the timely filing of a request for compliance order hearing;

(8) "department" means the applicable constituent agency, that, pursuant to
its authority under the act, either (a) performed the permitting action or abatement plan
action which is the subject of a petition; (b) is charged with implementing the regulations
at the site where the variance is sought; or (c) issued the compliance order;

(9)  "hearing" means the evidentiary hearing conducted before the commission
or a hearing officer on an abatement plan petition, a variance petition or a request for
compliance order hearing unless the context requires otherwise;

(10) "hearing clerk" means the person designated to maintain the official record
of the proceeding and unless otherwise ordered is the commission administrator;

(11) "hearing officer" means the person designated under this part or
appointed by the commission to conduct a proceeding under this part ;



(12) “party" means:

(a) for the purposes of a permit review, the petitioner, the applicant if different
from the petitioner, the department, and, upon motion to the commission, any person
who permitted to intervene in the review pursuant to NMRA 1-024;

(b) for purposes of an abatement plan hearing, the petitioner, the applicant if
different from the petitioner, the department, any person who participated in the
abatement plan action before the department and who files an entry of appearance, and
any constituent agency;

(c) for purposes of a variance hearing, the petitioner, the department, any
person who has an interest in the proceeding and files an entry of appearance, and any
other constituent agency; and

(d) for purposes of a compliance order hearing, the respondent and the
department;

(13) "permit review" means a record review proceeding before the commission
initiated by the timely filing of a record review petition filed pursuant to NMSA 1978
Section 74-6-5(0);

(14) “permitting action” means those actions that may be appealed to the
commission pursuant to the Water Quality Act, NMSA 1978 Section 74-6-5(0), including
the certification of a federal water quality permit;

(15) “petition" means a written petition (a) for review of a permitting action filed
under NMSA 1978 Section 74-6-5(0); (b) for hearing on an abatement plan action filed
under 20.6.2.4114 NMAC: or (c) for hearing on a variance filed under NMSA 1978
Section 74-6-4(G) or 20.6.2.1210 NMAC;

(16) “petitioner" means any person who files a timely petition and who is
entitled to be a party pursuant to Subparagraphs (a), (b), and (c) of Paragraph (12) of
this subsection;

(17) "record proper" means all documents filed by or with the hearing clerk
during the proceeding and includes:

(a) the verbatim record of the hearing and all exhibits offered into evidence at
the hearing, whether or not admitted:;

(b) for a permit review, the administrative record of the department; and
(c) minutes, or an appropriate extract of minutes, of any commission meeting

where the commission deliberated or acted on any procedural or substantive issue in
the proceeding;



(18) "regulations” means any rules or standards promulgated by the
commission to implement the act;

(19) "request for compliance order hearing" means a written request for
hearing on a compliance order filed by a respondent pursuant to NMSA 1978 Section
61-33-10(E) or 74-6-10(G);

(20) "respondent” means any person to whom a compliance order has been
issued;

(21) "technical evidence" means scientific, engineering, economic or other
specialized testimony, but does not include legal argument, general comments, or
statements of policy or position concerning matters at issue in the hearing; and

(22) "variance hearing" means a proceeding before the commission initiated by
the timely filing of a variance petition filed pursuant to NMSA 1978 Section 74-6-4(G),
Subsection F of 20.6.2.4103 NMAC or 20.6.2.1210 NMAC.

B. Terms defined in act or regulations: Terms defined in the act or regulations and
not defined in this part are used consistent with the meanings given in the act or
regulations.

[20.1.3.7 NMAC - Rp, 20 NMAC 1.3.1.108, 10/15/2010]
20.1.3.8 APPLICABILITY OF RULES OF CIVIL PROCEDURE:

In the absence of a specific provision in this part governing an action, the commission
may look to the New Mexico Rules of Civil Procedure, SCRA 1986, 1-001 to 1-102 and
the New Mexico Rules of Evidence, SCRA 1986, 11-101 to 11-1102 for guidance. Any
reference to the Rules of Civil Procedure and the Rules of Evidence shall not be
construed to extend or otherwise modify the authority and jurisdiction of the commission
under the act.

[20.1.3.8 NMAC - Rp, 20 NMAC 1.3.1.106, 10/15/2010]

20.1.3.9 CONSTRUCTION; SEVERABILITY SAVINGS CLAUSE:

This part shall be liberally construed to carry out its purpose. If any part or application
of this part is held invalid, the remainder of this part, or its application to other persons
or situations, shall not be affected.

[20.1.3.9 NMAC - Rp, 20 NMAC 1.3.1.107, 10/15/2010]

20.1.3.10 POWERS AND DUTIES OF THE COMMISSION AND HEARING
OFFICER:



A. Commission: The commission shall exercise all powers and duties as prescribed
under the act, the regulations and this part, and not otherwise delegated to a staff
member, the hearing officer or the hearing clerk.

(1) The commission may issue procedural orders that, based on the nature of
the proceeding, either impose additional procedural duties, such as expanded public
notice, or simplify the procedures provided in this part, such as foregoing post-hearing
submittals or holding the hearing before the full commission. In no event may the
commission eliminate any procedural requirements of the act.

(2)  The appointment of a hearing officer does not preclude the commissioners
from attending or participating in the proceeding.

B. Hearing officer: With respect to abatement plan hearings, variance hearings, and
compliance order hearings, the commission may appoint one or more hearing officers to
perform the functions described in Paragraph (2) of this subsection. With respect to
permit reviews, the commission may appoint a hearing officer to review the record and
the arguments of the parties and to recommend a decision to the commission. From the
date the petition or request for compliance order hearing is received by the commission,
the chair of the commission shall serve as hearing officer until such time as another
hearing officer is appointed.

(1) Qualifications: Hearing officer may be an independent contractor or a
commissioner, shall be knowledgeable of the laws of the state and of administrative
hearing procedures, and shall not be:

(a) an employee of the department, except for the commissioners themselves
or their designees, or unless employed by the department as a hearing officer;

(b) a person who has a personal bias or prejudice concerning a party or a
party’s lawyer or consultant, or has personal knowledge of disputed facts concerning
the proceeding, or is related to a party within the third degree of relationship, or has a
financial interest in the proceeding; or

(c) a person who has performed prosecutorial or investigative functions in
connection with the compliance order or permitting action at issue in the hearing.

(2) Functions: The hearing officer shall exercise all powers and duties
prescribed or delegated by the commission under the act or this part . The hearing
officer shall conduct a fair and impartial proceeding, assure that the facts are fully
elicited, and avoid delay. The hearing officer shall have authority to take all measures
necessary for the maintenance of order and for the efficient, fair and impartial
adjudication of issues arising in proceedings governed by this part including, but not
limited to:

(a) conduct permit reviews or hearings under this part;



(b) rule upon motions and procedural requests that do not seek final
resolution of the proceeding and issue all necessary orders;

(c) issue subpoenas, as authorized by the act, for the attendance and
testimony of witnesses and the production of documentary evidence as provided for in
this part;

(d) administer oaths and affirmations, examine witnesses, and admit or
exclude evidence;

(e) require parties to attend conferences for the settlement or simplification of
issues, or the expedition of proceedings; and

(f) impose sanctions, subject to review by the commission, on parties who
cause undue delay and fail to cooperate in the proceeding.

C. Notice of hearing officer assignment: If a hearing officer other than a
commissioner is assigned, the hearing clerk shall notify the parties of the name and
address of the hearing officer. The hearing clerk shall also, at that time, forward to the
hearing officer copies of all documents filed to date.

[20.1.3.10 NMAC - Rp, 20 NMAC 1.3.1.109, 10/15/2010]
20.1.3.11 EX PARTE DISCUSSIONS:

At no time after the initiation and before the conclusion of a proceeding under this part
shall any person discuss ex parte the merits of the proceeding with any commissioner
or the hearing officer. This prohibition does not preclude any constituent agency
commissioner from conferring with commission counsel, the commission administrator,
or agency employees who are not, and have not been, involved in the matter before the
commission.

[20.1.3.11 NMAC - Rp, 20 NMAC 1.3.1.110, 10/15/2010]
20.1.3.12 COMPUTATION AND EXTENSION OF TIME:

A. Computation of time: In computing any period of time prescribed or allowed by
this part, except as otherwise specifically provided, the day of the event from which the
designated period begins to run shall not be included. The last day of the computed
period shall be included, unless it is a Saturday, Sunday or legal state holiday, in which
event the time is extended until the end of the next day which is not a Saturday, Sunday
or legal state holiday. Whenever a party must act within a prescribed period after
service upon him, and service is by mail, three days is added to the prescribed period.
The three day extension does not apply to any deadline under the act.



B. Extension of time: The commission or hearing officer may grant an extension of
time for the filing of any document upon timely motion of a party to the proceeding, for
good cause shown, and after consideration of prejudice to other parties.

[20.1.3.12 NMAC - Rp, 20 NMAC 1.3.1.111, 10/15/2010]
20.1.3.13 DOCUMENTS:
FILING, SERVICE, FORM AND EXAMINATION:

A. As used in this section, "document" means any pleading, motion, response,
memorandum, decision, order or other written material filed in a proceeding under this
part, but does not include a cover letter accompanying a document transmitted for filing.

B. Filing of documents:

(1) Except as otherwise provided, the originals of all documents served in the
proceeding shall be filed with the hearing clerk.

(2)  Except as otherwise provided, a party filing documents shall serve copies
thereof upon all other parties. A certificate of service, as shown in appendix A, shall
accompany each filed document.

C. Service of documents: Except as otherwise provided, all documents may be
served personally, by telefax, by e-mail or by express or first-class mail.

D. Form of documents: Unless otherwise ordered by the hearing officer, all
documents, except exhibits, shall be prepared on 8 1/2 x 11-inch white paper, printed
single-sided, if possible, and where appropriate, the first page of every document shall
contain a heading and caption as illustrated in appendix A.

E. Documents issued by commission or hearing officer: All documents issued by the
commission or hearing officer shall be filed with the hearing clerk. The hearing clerk
shall promptly serve copies of the documents upon all parties.

F. Examination of documents filed.

(1) Examination allowed: Subject to the provisions of law restricting the public
disclosure of confidential information, any person may, during normal business hours,
inspect and copy any document filed in any proceeding. Such documents shall be made
available by the hearing clerk, as appropriate.

(2)  Cost of duplication: Unless waived by the department, the cost of
duplicating documents or tapes filed in any proceeding shall be borne by the person
seeking copies of such documents or tapes.



[20.1.3.13 NMAC - Rp, 20 NMAC 1.3.1.112, 10/15/2010]
20.1.3.14 NOTICE OF DOCKETING:

A. Docketing notice: The hearing clerk shall, as soon as practicable after initiation of
a proceeding under this part, issue and serve upon the parties and each commissioner
a notice of docketing, containing the caption and docket number of the case, and the
date upon which the petition or request for compliance order hearing was received by
the hearing clerk. A copy of this part shall be included with a notice of docketing sent to
a petitioner, applicant or respondent.

B. Untimeliness: The hearing clerk shall docket any petition or request for
compliance order hearing, without regard to whether it appears to be timely; but the
commission or any party may move to dismiss an untimely petition or request for
compliance order hearing.

[20.1.3.14 NMAC - Rp, 20 NMAC 1.3.1.113, 10/15/2010]
20.1.3.15 MOTIONS:

A. General: All motions, except those made orally during a hearing, shall be in
writing, specify the grounds for the motion, state the relief sought and state whether it is
opposed or unopposed. Each motion shall be accompanied by an affidavit, certificate or
other evidence relied upon and shall be served as provided by 20.1.3.13 NMAC.

B. Unopposed motions: An unopposed motion shall state that the concurrence of all
other parties was obtained. The moving party shall submit a proposed order approved
by all parties for the hearing officer’s review.

C. Opposed motions: Any opposed motion shall state either that concurrence was
sought and denied, or why concurrence was not sought. A memorandum brief in
support of such motion may be filed with the motion.

D. Response to motions: Any party upon whom an opposed motion is served shall
have (15) days after service of the motion to file a response. A non-moving party failing
to file a timely response shall be deemed to have waived any objection to the granting
of the motion.

E. Reply to response: The moving party may, but is not required to, submit a reply
to any response within 10 days after service of the response.

F. Decision: All motions shall be decided by the hearing officer without a hearing,
unless otherwise ordered by the hearing officer. The hearing officer shall refer any
motion that would effectively dispose of the matter and may refer any other motion to
the commission for a decision. A procedural motion may be ruled upon prior to the



expiration of the time for response; any response received thereafter shall be treated as
a request for reconsideration of the ruling.

[20.1.3.15 NMAC - Rp, 20 NMAC 1.3.1.114, 10/15/2010]
20.1.3.16  PERMIT REVIEW:

A. Initiation and conduct of permit review: A permit review shall be initiated by the
filing of a permit review petition under Paragraph (1) of Subsection A of 20.1.3.16
NMAC.

(1) Timing and contents: A permit review petition shall:

(a) be filed with the commission within 30 days from the date notice is
received of the permitting action;

(b) identify the petitioner, and state that the petitioner has standing under
NMSA 1978 Section 74-6-5(0) or 20.6.2.3112 NMAC to file the petition;

(c) identify the permitting action to be reviewed;

(d) specify the portions of the permitting action to which petitioner objects;
(e) include a statement of the issues to be raised and the relief sought;

(f) have a copy of the permitting action attached,;

(9) be signed under oath or affirmation and attest to the truth of the
information contained therein; and

(h) be filed with the commission and a copy served on the department, the
applicant or permittee, if the petitioner is not the applicant or permittee, and on any
person who submitted evidence, data, views or arguments in the proceeding before the
constituent agency.

(2) Filing of administrative record by the department: The department shall
within 15 days after receipt of the petition:

(a) file with the commission the administrative record of the permitting action
which is the subject of the petition, including the transcript or audio recording of any
public hearing held on the application or draft permit and the action taken; the
department shall serve only the index to the record on other parties; the parties may
stipulate that only specific portions of the record be filed with the commission; and

(b) deliver to the hearing clerk a list of all persons who have expressed in
writing an interest in the facility or the permitting action that is the subject of the petition



or who registered with the hearing clerk as a participant at a public hearing on the
permitting action.

(3) Remand to the department. A party may request the commission to
remand the matter to the department. A request for remand must be filed
simultaneously with the permit review petition. If a party shows to the satisfaction of the
commission that there was no reasonable opportunity to submit comment or evidence
on an issue being challenged, the commission shall order that additional comment or
evidence be taken by the department. Based on the additional evidence, the
department may revise the decision and shall promptly file with the commission the
additional evidence received and the action taken.

(4) Briefing by the parties.

(a) Within 25 days of the department filing the administrative record or 25
days of the department filing additional evidence received and the action taken after a
remand, whichever is applicable, the petitioner and any parties in support of the
petitioner shall file opening briefs which shall contain a summary of the proceedings
before the department and an argument with respect to each issue presented by the
petitioner. The opening brief may include proposed findings of fact and conclusions of
law. All statements of fact shall contain citations to the administrative record before the
department. The opening brief shall not exceed 30 pages.

(b) Within 25 days of the petitioner filing an opening brief, the department and
any parties in support of the department shall file answer briefs. The answer brief shall
conform to the requirements of the opening brief, except that a summary of proceedings
shall not be included unless deemed necessary by the party filing an answer brief.

(c) Within 10 days of the department filing an answer brief, the petitioner and
any parties in support of the petitioner may file reply briefs.

(5)  The failure to file a timely permit review petition shall be grounds for
dismissal of the appeal.

B. Scheduling the permit review:

(1) Review date: The permit review shall be scheduled to begin no later than
90 days after the date a permit review petition is received or 90 days after the date the
department files the additional evidence received and action taken after a remand,
whichever is applicable, unless a stipulated or unopposed motion is filed requesting that
the 90 day deadline be waived. The motion must be filed prior to the expiration of the 90
day deadline.

(2) Scheduling order: Unless the 90 day deadline has been waived, the
hearing officer shall, no later than 30 days prior to the deadline, issue an order setting
the date, time and location of the review by the commission, which the hearing clerk



shall send to the parties by certified mail. The order shall provide information on
whether the commission will hear oral argument from the parties. The order may include
other procedural matters. The parties may, jointly or singly, submit to the hearing officer,
prior to the issuance of the scheduling order, requests regarding the date and location
of the review and other procedural matters, including the assignment of a non-
commissioner hearing officer. The hearing officer may consult with the commission on
procedural matters at a commission meeting.

C. Public notice of permit review.

(2) Content: The hearing clerk shall, upon direction from the commission or
hearing officer, prepare a notice of review setting forth the permit for which the review is
sought, the date, time, and location of the permit review, the name and address of the
petitioner and where the permit and petition may be viewed.

(2) Distribution: The hearing clerk shall:

(a) no later than 30 days prior to the review date, send copies, with requests
for publication, to at least one newspaper of general circulation in the state, and to at
least one additional newspaper published or distributed at least weekly in the county
where the facility is located; and

(b) mail a copy to each party and to each person who has expressed in
writing to the department or the commission an interest in the facility or permitting action
that is the subject of the petition.

3) Certification: After the notice of permit review has been distributed in
accordance with this section, the hearing clerk shall file an affidavit certifying how and
when notice was given with a copy of the notice of permit review and any affidavits of
publication attached.

D. Location of permit review: Unless otherwise ordered by the commission or
hearing officer, the review shall be in Santa Fe.

E. Postponement of permit review: No request for postponement of a review or
hearing shall be granted except upon consent of all parties or for good cause shown.

F. Conduct of permit review.

(1)  Argument before the commission: The commission may, upon request of
a party or its own initiative, allow oral argument prior to its deliberations. If oral argument
is allowed, the commission shall specify the time and place for such oral argument after
giving due consideration to the convenience of the parties and the need for expeditious
resolution of the proceeding. No new evidence will be admitted during oral argument.



(2)  The hearing clerk shall audio record any oral argument before the
commission. Any party may, at its own expense, have the oral argument
stenographically recorded by a certified court reporter. Any party may, at its own
expense, have the audio recording or stenographic recording transcribed by a certified
court reporter.

(3) Decision: The commission shall consider and weigh only the evidence
contained in the record before the department and the recommended decision of the
hearing officer, if any, and shall not be bound by the factual findings or legal conclusions
of the department. The commission shall sustain, modify or reverse the action of the
department based on a review of the evidence, the arguments of the parties and
recommendations of the hearing officer. The commission shall set forth in the final order
the reasons for its actions.

G. Judicial review: Judicial review of the final order shall be as provided by law. The
filing of an appeal does not stay the final order, unless otherwise ordered by the
commission or a court.

H. Preparation of record proper: The hearing clerk shall prepare the record proper
for any appeal, which shall include a transcript of any oral argument before the
commission. The appellant shall make satisfactory arrangements for payment of
preparation of the record proper with the hearing clerk, including copying costs and
transcription costs. If any oral argument was stenographically recorded by a certified
court reporter, the appellant shall have a transcription made at its own expense. If any
oral argument was not stenographically recorded by a certified court reporter, the
appellant shall have the hearing clerk’s audio recording of the oral argument transcribed
by a certified court reporter certifying the accuracy of the transcription.

[20.1.3.16 NMAC - N, 10/15/2010]
20.1.3.17 ABATEMENT PLAN HEARING:

A. Initiation of abatement plan hearing: An appeal hearing shall be initiated by the
filing of an abatement plan petition under Paragraph (1) of Subsection A of 20.1.3.17
NMAC.

(1) Timing and contents: an abatement plan petition shall:

(a) be filed with the commission within 30 days from the date notice is
received of the abatement plan action;

(b) identify the petitioner, and state that the petitioner has standing under
20.6.2.4114 NMAC to file the petition;

(c) identify the abatement plan action being appealed, specify the portions of
the abatement plan action to which petitioner objects and generally state the objections;



(d) have a copy of the abatement plan action attached;

(e) be signed under oath or affirmation and attest to the truth of the
information contained therein; and

(f) be filed with the commission and a copy served on the department.

(2) Response of the department: If an abatement plan petition is filed under
Paragraph (1) of Subsection A of 20.1.3.17 NMAC, the department shall within 30 days
after receipt of the petition:

(a) file with the commission the administrative record of the abatement plan
action which is the subject of the petition, including the transcript or audio recording of
any public hearing held. The department shall serve only the index to the record on
other parties. The parties may stipulate that only the relevant portions of the record be
filed with the commission;

(b) deliver to the hearing clerk a list of all persons who have expressed in
writing an interest in the facility or the abatement plan action that is the subject of the
petition or who participated in a public hearing on the abatement plan action; and

(c) file an answer to the petition clearly and directly responding to each of the
objections in the petition;

(d) the failure to file a timely abatement plan petition shall be grounds for
dismissal of the appeal.

B. Scheduling the hearing.

(1) Hearing date: The hearing shall be scheduled to begin no later than 90
days after the date an abatement plan petition is received unless a stipulated or
unopposed motion is filed requesting that the 90 day deadline be waived. The motion
must be filed prior to the expiration of the ninety day deadline.

(2) Scheduling order: Unless the 90 day hearing deadline has been waived,
the hearing officer shall, no later than 45 days prior to the hearing deadline, issue an
order setting the date, time and location of the hearing. The order may include other
procedural matters. The parties may, jointly or singly, submit to the hearing officer, prior
to the issuance of the scheduling order, requests regarding the date and location of the
hearing and other procedural matters, such as the assignment of a non-commissioner
hearing officer. The hearing officer may consult with the commission on procedural
matters at a commission meeting.

C. Public notice of hearing.



(2) Content: The hearing clerk shall, upon direction from the commission or
hearing officer, prepare a notice of hearing setting forth the date, time, and location of
the hearing, a brief description of the petition, and information on the requirements for
entry of appearance and the statement of intent to present evidence.

(2) Distribution: The hearing clerk shall:

(a) no later than 30 days prior to the hearing date, send copies, with requests
for publication, to at least one newspaper of general circulation in the state, and to at
least one additional newspaper published or distributed at least weekly in the county
where the facility is located,;

(b) mail a copy to each interested participant who has previously filed an entry
of appearance, and to each person who has expressed in writing to the department or
the commission an interest in the facility or abatement plan action that is the subject of
the petition; and

(c) immediately upon receipt of an entry of appearance that is received after
the initial mailing, mail a copy to such interested participant.

3) Certification: After the notice of hearing has been distributed in
accordance with this section, the hearing clerk shall file an affidavit certifying how and
when notice was given with a copy of the notice of hearing and any affidavits of
publication attached.

D. Transcription of hearing: The petitioner shall, at its own expense, have the
hearing stenographically recorded and transcribed by a certified court reporter unless,
after a showing of substantial financial hardship, the hearing officer orders the
department to hire a certified court reporter. The petitioner shall, no later than 30 days
prior to the hearing date, file with the hearing clerk a certification that the petitioner has
hired a certified court reporter and will deliver 16 copies of the hearing transcript to the
hearing clerk or a request that the department hire a certified court reporter.

E. Statement of intent to present technical evidence.

(1) Requirement to file: Any person who wishes to present technical evidence
at the hearing shall, no later than 10 days prior to the hearing, file a statement of intent.

(2)  Content: The statement of intent to present technical evidence shall
include:

(a) the name of the person filing the statement;

(b) indication of whether the person filing the statement supports or opposes
the petition at issue;



(c) the name of each witness;

(d) an estimate of the length of the direct testimony of each witness;

(e) a list of exhibits, if any, to be offered into evidence at the hearing; and
(f) a summary or outline of the anticipated direct testimony of each witness.

F. Participation by the general public: Any person who has not timely filed either an
entry of appearance or a statement of intent to present evidence may present a general
non-technical statement as follows:

(1) Any member of the general public may testify at the hearing. Any
testimony provided will be subject to cross-examination. No prior notification is required
to present general non-technical statements in support of or in opposition to the petition.
Any such member may also offer exhibits in connection with his testimony, so long as
the exhibit is non-technical in nature and not unduly repetitious of the testimony.

(2) A member of the general public who wishes to submit a written statement
for the record, in lieu of providing oral testimony at the hearing, shall file the written
statement prior to or at the hearing.

G. Discovery:

(2) Grounds for discovery: Discovery shall only be permitted upon a
determination by the hearing officer that:

(a) the type of discovery sought will not unreasonably delay the proceeding,
and is neither unreasonably burdensome nor unreasonably expensive; and

(b) the information to be obtained is relevant and is not otherwise reasonably
obtainable, may be lost, or may become unavailable.

(2)  Order for discovery: Upon motion for discovery by a party and
determination by the hearing officer that such motion should be granted, the hearing
officer shall issue an order for the taking of such discovery together with the conditions
and terms thereof.

H. Hearing: Burden of persuasion: at the hearing, the petitioner has the burden of
going forward with the evidence and of proving by a preponderance of the evidence the
facts relied upon to justify the relief sought in the petition. Following the establishment of
a prima facie case by the petitioner, any person opposed to the relief sought in the
petition has the burden of going forward with any adverse evidence and showing why
the relief should not be granted.

[20.1.3.17 NMAC - Rp, 20 NMAC 1.3.11.200-207, 10/15/2010]



20.1.3.18 VARIANCE HEARING:
A. Initiation of variance hearing:

(2) Variance hearing shall be initiated by the filing of a variance petition. A
copy of the petition shall be served on the department.

(2) Contents: A variance petition shall comply with Subsection A of
20.6.2.1210 NMAC or Subsection F of 20.6.2.4103 NMAC, as applicable.

3) Response of the department: The department shall review each variance
petition and, within 60 days after receipt of the petition, file a recommendation with the
commission to grant, grant with conditions, or deny the variance request. The
recommendation shall include reasons and a copy shall be served on the petitioner by
certified mail and on any other party.

B. Hearing requirement: If the department recommends granting the variance
request, or any part of the variance request, with or without conditions, the commission
shall hold a hearing on those requests recommended for approval. If the department
recommends denial of all or part of the variance request, the commission shall only hold
a hearing on the variances recommended for denial if the petitioner files a request for
hearing within 15 days after receipt of the department's recommendation. If a timely
request for hearing is not filed, the recommended denial shall become a final action of
the commission and shall not be subject to review.

C. Scheduling the hearing:

(1) Timing of hearing: If a hearing on a variance petition is required, the
hearing shall be held within 90 days after the later of the filing of a department
recommendation to grant a variance or the filing of a request for hearing by the
petitioner, as applicable. The 90 day deadline may be waived upon the filing of a
stipulated or unopposed motion prior to the expiration of the deadline.

(2) Scheduling order and public notice: If a hearing on a variance petition is
required, a scheduling order shall be issued as provided in Subsection B of 20.1.3.16
NMAC, and public notice shall be given as provided in Subsection C of 20.1.3.16
NMAC.

D. Participation by the general public: Any person who has not timely filed either an
entry of appearance or a statement of intent to present evidence may present a general
non-technical statement as follows:

(1)  Any member of the general public may testify at the hearing. Any
testimony provided will be subject to cross-examination. No prior notification is required
to present general non-technical statements in support of or in opposition to the petition.



Any such member may also offer exhibits in connection with his testimony, so long as
the exhibit is non-technical in nature and not unduly repetitious of the testimony.

(2) A member of the general public who wishes to submit a written statement
for the record, in lieu of providing oral testimony at the hearing, shall file the written
statement prior to or at the hearing.

E. Transcription of hearing: The petitioner shall, at its own expense, have the
hearing stenographically recorded and transcribed by a certified court reporter unless,
after a showing of substantial financial hardship, the hearing officer orders the
department to hire a certified court reporter. The petitioner shall, no later than 30 days
prior to the hearing date, file with the hearing clerk a certification that the petitioner has
hired a certified court reporter and will deliver 16 copies of the hearing transcript to the
hearing clerk or a request that the department hire a certified court reporter.

F. Additional procedures: Procedures for statements of intent to present technical
evidence, for discovery and for the burden of persuasion in variance hearings shall
follow the procedures for abatement plan hearings, Subsection E to Subsection H of
20.1.3.17 NMAC.

[20.1.3.18 NMAC - Rp, 20 NMAC 1.3.111 300-303, 10/15/2010]
20.1.3.19 COMPLIANCE ORDER HEARING:
A. Initiation of compliance order hearing:
(1)  Filing of request: A compliance order hearing shall be initiated by the filing
of a request for compliance order hearing within 30 days after the compliance order is
served. The respondent shall file the original of the request for compliance order

hearing with the commission and serve a copy on the department.

(2) Request for compliance order hearing: The request for compliance order
hearing shall also serve as an answer to the compliance order and shall:

(a) clearly and directly admit or deny each of the factual assertions contained
in the compliance order; but where the respondent has no knowledge of a particular
factual assertion and so states, the assertion may be denied on that basis; any
allegation of the compliance order not specifically denied shall be deemed admitted;

(b) indicate any affirmative defenses upon which the respondent intends to
rely; affirmative defenses not asserted in the request for compliance order hearing,
except a defense asserting lack of subject matter jurisdiction, shall be deemed waived;

(c) be signed by a person authorized to do so; and

(d) attach a copy of the compliance order.



B. Scheduling the hearing:

(2) Hearing date: The hearing shall be scheduled to begin no later than 90
days after the date a request for compliance order hearing is received, unless a
stipulated or unopposed motion is filed requesting that the 90 day deadline be waived.
The motion must be filed prior to the expiration of the 90 day deadline.

(2) Scheduling order and public notice: A scheduling order shall be issued as
provided in Subsection B of 20.1.3.17 NMAC, and public notice shall be given as
provided in Subsection C of 20.1.3.17 NMAC.

C. Transcription of hearing: The respondent shall, at its own expense, have the
hearing stenographically recorded and transcribed by a certified court reporter unless,
after a showing of substantial financial hardship, the hearing officer orders the
department to hire a certified court reporter. The respondent shall, no later than 30 days
prior to the hearing date, file with the hearing clerk a certification that the respondent
has hired a certified court reporter and will deliver 16 copies of the hearing transcript to
the hearing clerk or request that the department hire a certified court reporter.

D. General rules regarding discovery:

(1) Discovery request: Except as otherwise provided by the commission, a
party requesting discovery shall serve the discovery request directly upon the party from
whom discovery is sought and shall file a notice with the hearing clerk, indicating the
date of service of the discovery request, the type of discovery sought, and the party
from whom discovery is sought.

(2) Response to discovery request: A party responding to a discovery request
shall serve the response, including any objections, upon the party making the discovery
request and shall file a notice with the hearing clerk, indicating the date of service of the
response, the type of discovery request being responded to, and the party upon whom
the response was served.

3) Continuing obligation to supplement responses: Any party from whom
discovery is sought has a continuing obligation, subject to any objections interposed
and not overruled by the hearing officer, to supplement responses with relevant
information obtained after serving of the initial response and any previous supplemental
responses. Unless otherwise ordered by the commission or hearing officer,
supplemental responses shall be served as soon as practicable but not later than five
days from when the information became available. If the new information becomes
available less than five days prior to the hearing or during the hearing, it shall be
brought to the attention of the hearing officer for direction and ruling on the use of the
information.

4) Protective order: The hearing officer may, upon motion and for good
cause shown, issue any order which justice requires to protect a party or person from



annoyance, embarrassment, oppression or undue burden or expense, including that
discovery be limited or that a trade secret or other confidential information not be
disclosed.

(5) Failure to make discovery; sanctions: Upon motion by a party showing that
another party from whom discovery was requested has failed to respond within the
required time, the hearing officer may order the response and may impose such
sanctions as may be appropriate, including:

(a) refusal to allow the testimony of a witness not identified as required by
Subsection E of 20.1.3.20 NMAC;

(b) denial of admission of a document not disclosed as required by
Subsection F of 20.1.3.20 NMAC;

(c) drawing of adverse inference against the non-responsive party; and

(d) in an extreme case, dismissal or default judgment against the non-
responding party.

E. Identity of withesses: Except as allowed by the hearing officer, each party shall,
15 days before the hearing, provide the name and address of each person expected to
be called as a witness and a description of the general subject matter of the anticipated
testimony of each witness, and a list of exhibits, if any, to be offered into evidence at the
hearing.

F. Production of documents:

(1)  Definition: As used in this section, "document" includes writings, drawings,
graphs, charts, photographs, videotapes and other data compilations from which
information can be obtained, and if necessary, translated by a party through detection
devices into reasonably usable form. In addition, each copy of a document that is not
identical in all respects to every other copy shall be considered a separate document.

(2)  Request: Any party, upon written request to another party, is entitled to
inspect and make copies of any relevant documents in the possession or control of the
other party. The request shall specify a reasonable time (not less than 20 days after
service of the request), place and manner of making the inspection and copies. The
party responding to the request shall also provide a list of privileged documents,
identified by title, author and date.

G. Subpoenas: As allowed by the act, the hearing clerk shall, upon request by any
party and without the necessity for notice to other parties, prepare a subpoena requiring
the attendance and testimony of any witness and the production of any evidence in the
possession or under the control of the witness at the hearing or at a deposition
authorized by the hearing officer under Subsection | of 20.1.3.19 NMAC, and forward



the subpoena to the hearing officer for issuance. A subpoena may be issued with the
name and address of the witness blank, to be completed by the requesting party.

H. Request for admissions: Any party may serve upon any other party a written
request for the admission of any statement or opinion of fact or the application of law to
fact, including the genuineness of any document. If the request includes a request for
admission of the genuineness of a document, the document shall be attached to the
request unless it has been otherwise furnished. Each statement shall be deemed
admitted unless, within 20 days after service of the request, or such other time
prescribed by the hearing officer, the party to whom the Request is directed serves
upon the requesting party a sworn written response specifically denying such matter.

|.  Other discovery:

(1) Additional discovery not favored: Discovery not specifically provided for
under this part, including interrogatories and depositions, is discouraged. Requests for
additional discovery may be made by motion to the hearing officer setting forth:

(a) the circumstances and necessity warranting the taking of the discovery;
(b) the nature of the information expected to be discovered; and
(c) the proposed time and place where the discovery will be taken.

(2) Findings for additional discovery: Discovery may be permitted upon
determination by the hearing officer that:

(a) such discovery will not unreasonably delay the proceeding;

(b) the information to be obtained is not otherwise reasonably obtainable, may
be lost, or may become unavailable because of physical iliness or infirmity; and

(c) there is a substantial reason to believe that the information sought will be
admissible at the hearing or will be likely to lead to the discovery of admissible
evidence.

(3)  Order for additional discovery: Upon determining that a motion for
additional discovery should be granted, the hearing officer shall issue an order for the
taking of such discovery together with any conditions and terms of the additional
discovery.

J. Hearing burden of persuasion: At compliance order hearing, the department has
the burden of going forward with the evidence and of proving by a preponderance of the
evidence that the violation occurred, and that the proposed civil penalty, revocation, or
suspension, as the case may be, is appropriate. Following the establishment of a prima



facie case, the respondent shall have the burden of going forward with any adverse
evidence or defense to the allegations.

[20.1.3.19 NMAC - Rp, 20 NMAC 1.3.1V.400-409, 10/15/2010]

20.1.3.20 GENERAL HEARING PROCEDURES FOR ABATEMENT PLAN,
VARIANCE AND COMPLIANCE ORDER HEARINGS:

A. Hearing:

(2) Location of the hearing: Unless otherwise ordered by the commission or
hearing officer, the hearing shall be in Santa Fe.

(2)  Postponement of hearing: No request for postponement of a hearing shall
be granted except upon consent of all parties or for good cause shown.

B. Conduct of hearing:

(1) The hearing officer shall conduct the hearing so as to provide a
reasonable opportunity for all interested persons to be heard without making the hearing
unreasonably lengthy or cumbersome or burdening the record with unnecessary
repetition.

(2)  The hearing officer shall establish the order of testimony except that the
party with the burden of persuasion shall present its case first. The hearing officer may
allow brief opening or closing statements.

C. Evidence:

(1)  General: The hearing officer shall admit any relevant evidence, unless the
hearing officer determines that the evidence is unduly repetitious or otherwise unreliable
or of little probative value. Evidence relating to settlement that would be excluded in the
courts under SCRA 1986, 11-408 is not admissible.

(2) Examination of witnesses: Witnesses shall be examined orally, under oath
or affirmation, except as otherwise provided in this part or by the hearing officer. The
commission, hearing officer, and parties shall have the right to cross-examine a witness.
The hearing officer may limit cross-examination that is unduly repetitious, harassing or
beyond the scope of the witness' direct testimony.

3) Exhibits: All exhibits offered in evidence shall be marked with a
designation identifying the person by whom the exhibit is offered, and numbered serially
in the sequence in which offered. Large charts and diagrams, models, and other bulky
exhibits are discouraged. Exhibits should be limited to 8 1/2 X 11 inches, or be capable
of being folded to that size, unless otherwise necessary for adequate presentation of
evidence.



(4)  Official notice: Official notice may be taken of any matter that may be
judicially noticed in the New Mexico courts.

(5) Preponderance of evidence: Each matter of controversy shall be
determined upon a preponderance of the evidence.

D. Objections and offers of proof:

(1)  Objection: Any objection concerning the conduct of the hearing may be
stated orally or in writing during the hearing. The party raising the objection must supply
a short statement of its grounds. The ruling by the hearing officer on any objection and
the reasons given for it shall be part of the record.

(2)  Offer of proof: Whenever evidence is excluded from the record, the party
offering the evidence may make an offer of proof, which shall be included in the record.
The offer of proof for excluded oral testimony shall consist of a brief statement
describing the nature of the evidence excluded and what such evidence would have
proved. The offer of proof for excluded documents or exhibits shall consist of the
insertion in the record of the documents or exhibits excluded. Where the commission
decides that the ruling of the hearing officer in excluding the evidence was both
erroneous and prejudicial, the hearing may be reopened to permit the taking of such
evidence.

[20.1.3.20 NMAC - Rp, 20 NMAC 1.3.V.500-503, 10/15/2010]

20.1.3.21 POST-HEARING PROCEDURES FOR ABATEMENT PLAN, VARIANCE
AND COMPLIANCE ORDER HEARINGS:

A. Filing the transcript: If post-hearing submittals are allowed, the hearing clerk
shall, promptly following receipt of the transcript, transmit a copy to the hearing officer,
and notify all parties of its availability. Any person, other than the commission, desiring a
copy of a transcript may order a copy from the court reporter.

B. Proposed findings and conclusions: Unless otherwise ordered by the
commission, within 30 days after conclusion of the hearing, or within such time as may
be fixed by the hearing officer, any party may submit proposed findings of fact and
conclusions of law and closing argument. All such submissions shall be in writing, shall
be served upon all parties, and shall contain adequate references to the record and
authorities relied on. No new evidence shall be presented unless specifically allowed by
the hearing officer.

C. Recommended decision:

(1) Filing and contents: Unless otherwise ordered by the commission, the
hearing officer shall issue a recommended decision within 30 days after the deadline for



filing of proposed findings and conclusions under Subsection B of 20.1.3.21 NMAC. The
recommended decision shall contain the hearing officer's:

(a) findings of fact;

(b) conclusions regarding all material issues of law or discretion, as well as
reasons therefor;

(c) a proposed final order; and

(d) for compliance order hearings, if the hearing officer determines that a
violation has occurred, the hearing officer shall review the proposed civil penalty to
determine if the department acted within its discretion in setting the penalty amount; if
the hearing officer decides to recommend a penalty different in amount or nature from
the department's proposed penalty, the hearing officer shall set forth the reasons for the
change.

(2) Comment on recommended decision: At the commission's discretion, any
party may file, within 15 days after service of the recommended decision, comments
regarding the recommended decision, including arguments to adopt, reject or modify the
recommended decision.

(3) Argument before the commission: The commission may, upon request of
a party or its own initiative, allow oral argument on the recommended decision. If oral
argument is allowed, the commission shall specify the time and place for such oral
argument after giving due consideration to the convenience of the parties and the need
for expeditious resolution of the proceeding.

D. Final order by commission: The commission shall reach a final decision at a
public meeting, but may deliberate on the decision in closed session in accordance with
the Open Meetings Act. The commission may circulate a draft order during closed
session so long as no final decision is reached during closed session. After reaching a
decision, the commission shall direct a member, its counsel or a party to prepare a final
order. The commission may approve the order at a meeting or direct the commission
chair to sign the order.

(2) Decision: The commission may adopt, modify, or set aside the hearing
officer's recommended decision, and shall set forth in the final order the reasons for its
actions.

(2)  Penalty: For a compliance order hearing, the commission may change the
amount and nature of the civil penalty, if any, recommended by the hearing officer and
shall set forth the reasons for the change.

3) The hearing clerk shall send copies of the final order to each party, and to
all other persons who have made written requests for notification of the action taken.



E. Payment of civil penalty: The respondent shall pay the full amount of the civil
penalty, if any, assessed in the final order within 60 days after receipt of the final order,
unless otherwise ordered by the commission. Payment shall be made by forwarding to
the hearing clerk a cashier's check or certified check in the amount of the penalty
assessed, payable to the fund specified in the act.

F. Judicial review: Judicial review of the final order shall be as provided by law. The
filing of an appeal does not stay any action or payment of penalty required by the final
order, unless otherwise ordered by the commission or a court.

G. Preparation of record proper: The hearing clerk shall prepare the record proper
for any appeal, which shall include a transcript of the hearing before the commission.
The appellant shall make satisfactory arrangements for payment of preparation of the
record proper with the hearing clerk, including copying costs and transcription costs.

[20.1.3.21 NMAC - Rp, 20 NMAC 1.3.V1.600-606, 10/15/2010]
20.1.3.22  ALTERNATE RESOLUTION:
A. Summary procedures:

(1)  Use of summary procedures: The commission may dispose of a
abatement plan petition, variance petition or request for compliance order hearing after
an expedited hearing if a party requests that the matter be decided solely on legal
arguments presented in written briefs and oral arguments.

(2)  Expedited hearing: If the hearing officer determines that the motion or
request has a likelihood of success and could fairly expedite the resolution of the
proceeding, the hearing officer may submit a recommended decision to the commission
based on briefs and oral arguments presented at an expedited hearing. If an expedited
hearing is conducted, public notice shall be given in accordance with Subsection C of
20.1.3.17 NMAC, Subsection C of 20.1.3.18 NMAC or Subsection C of 20.1.3.19
NMAC. For abatement plan or variance hearings, the hearing officer shall also:

(a) include in the public notice instructions for persons other than parties who
wish to participate in the oral argument to submit a statement of intent equivalent to the
statement provided in Subsection E of 20.1.3.17 NMAC; and

(b) allow the public to attend the expedited hearing but may limit
presentations at the hearing to oral arguments by parties on the specific issue before
the commission.

3) Commission: Upon a referral of a recommended expedited decision, the
commission may either reach a final decision and issue a final order or remand to the
hearing officer to proceed with a full hearing under this part.



B. Settlement: The commission encourages the settlement of a proceeding at any
time if the settlement is consistent with the provisions and objectives of the act and
regulations.

(2) Compliance order hearing: The commission may approve a stipulated final
order signed by all parties. The stipulated final order shall include all the terms and
conditions agreed to by the parties, and shall state that, for the purpose of this
proceeding, the respondent admits the jurisdictional allegations of the compliance order
and consents to the relief specified, including the assessment of the stated civil penalty,
if any.

(2) Permit reviews: The commission may approve a settlement that modifies a
permitting action only after evidence supporting such modification is presented at a
hearing. The department, however, may withdraw and reissue a modified permitting
action under Subsection C of 20.1.3.22 NMAC.

3) Disapproval of settlement: If the commission disapproves the settlement
or stipulated final order, the matter shall proceed as if there had been no settlement or
stipulated final order.

C. Withdrawal:

(1) Notice of withdrawal: A petitioner or respondent may withdraw a petition or
request for compliance order hearing, or the department may withdraw the compliance
order or the permitting action or abatement plan action which is the subject of the
proceeding, at any time prior to a decision by the commission by filing a notice of
withdrawal with the commission and serving the notice on all other parties. A party may
file a written objection to the notice within 10 days after receipt. If an objection is filed,
the commission shall rule on the notice.

(2) Effect of withdrawal: An effective notice of withdrawal under this section
results in the following:

(a) when a petitioner withdraws an permit review petition, the permitting
action becomes final;

(b) when a petitioner withdraws an abatement plan appeal petition, the
abatement plan action becomes final,

(c) when a petitioner withdraws a variance petition, the petitioner is barred
from petitioning for the same variance without permission from the commission;

(d) when a respondent withdraws a request for compliance order hearing, the
compliance order becomes final;



(e) when the department withdraws a compliance order, the request for
compliance order hearing is vacated; and

(f) when the department withdraws a permitting action or an abatement plan
action, the petition is vacated and the department must issue a new permitting action or
an abatement plan action within 60 days unless either the commission approves a
different time period, the applicant withdraws its application, or the department
determines that a permitting action or abatement plan action is no longer required. Upon
issuance of a new permitting action or abatement plan action, the right to file a new
petition under the act, Section 74-6-5 (O), or regulations, 20.6.2.4114 NMAC, is
available.

[20.1.3.22 NMAC - Rp, 20 NMAC 1.3.VIl.700-702, 10/15/2010]
20.1.3.23 APPENDIX A:
[Preferred Format]
STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION
[A. Petition Hearing]
IN THE MATTER OF THE PETITION FOR

[A VARIANCE FROM ]

[HEARING ON DISCHARGE PLANNO. ]

[HEARING ON ABATEMENT ACTION DATED __ ]
[Name of Petitioner],

Petitioner

[B. Order Hearing]

[name of constituent agency issuing Compliance Order],
Complainant

V.

[Name of Respondent],



Respondent

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing [name of document] was
[hand-delivered] [faxed] [mailed first class to all parties [and interested participants] on
[date].

[20.1.3.23 NMAC - Rp, 20 NMAC 1.3.VIII.800, 10/15/2010]

PART 4. PERMIT PROCEDURES - ENVIRONMENT DEPARTMENT

20.1.4.1 ISSUING AGENCY:

Environment Department.

[12/1/97; 20.1.4.1 NMAC — Rn, 20 NMAC 1.4.1.101, Recompiled 11/27/01]

20.1.4.2 SCOPE:

This Part sets forth procedural regulations for public hearings before the Environment
Department involving permit issuance, renewal, denial, or modification, license, and
variance petitions, except to the extent any provision of this Part is inconsistent with any
rule promulgated by the Environmental Improvement Board or the Water Quality Control
Commission. These regulations may be adopted by the Environmental Improvement
Board or Water Quality Control Commission; however, nothing in this Part shall be
construed as limiting or affecting, in any manner, the authority of the Board or
Commission to adopt rulemaking for permit procedures as provided by law.

[12/1/97; 20.1.4.2 NMAC — Rn, 20 NMAC 1.4.1.102, Recompiled 11/27/01]

20.1.4.3 STATUTORY AUTHORITY:

This Part is adopted under the authority of NMSA 1978, 9-7A-6.D, 74-1-1 through 13,
74-4-4.A.7, 74-9-28.A (1) and (3) and 74-9-29.

[12/1/97; 20.1.4.3 NMAC — Rn, 20 NMAC 1.4.1.103, Recompiled 11/27/01]
20.1.4.4 DURATION:
Permanent.

[12/1/97; 20.1.4.4 NMAC — Rn, 20 NMAC 1.4.1.104, Recompiled 11/27/01]



20.1.4.5 EFFECTIVE DATE:
December 1, 1997, unless a later date is cited at the end of a section or paragraph.
[12/1/97; 20.1.4.5 NMAC — Rn, 20 NMAC 1.4.1.105, Recompiled 11/27/01]
20.1.4.6 OBJECTIVE:
The objective of this Part is to establish hearing procedures for permit issuance,
renewal, denial, or modification, license and variance petitions; to ensure due process
for all persons; to ensure the ability to participate of all persons and entities who desire
to take part; and to give an orderly structure to the proceedings.
[12/1/97; 20.1.4.6 NMAC — Rn, 20 NMAC 1.4.1.106, Recompiled 11/27/01]
20.1.4.7 DEFINITIONS:
GENERAL.:
A. As used in this Part:
(1) "Act" means, as the context requires:
(a) the Department of Environment Act, NMSA 1978, Chapter 9, Article 7A;
(b) the Air Quality Control Act, NMSA 1978, Chapter 74, Article 2;
(c) the Radiation Protection Act, NMSA 1978, Chapter 74, Article 3;
(d) the Hazardous Waste Act, NMSA 1978, Chapter 74, Article 4;
(e) the Water Quality Act, NMSA 1978, Chapter 74, Article 6;

(f) the Solid Waste Act, NMSA 1978, Chapter 74, Article 9; and

(9) any rule adopted or amended by the Board or Commission that utilizes
this Part;

(2) "Administrative Record" means all public records used by the Division in
evaluating the application or petition, including the application or petition and all
supporting data furnished by the applicant or petitioner, all materials cited in the
application or petition, public comments, correspondence, and as applicable, the draft
permit and statement of basis or fact sheet, and any other material used by the Division
to evaluate the application or petition;



(3)  "Applicant" means any person whose application for a permit, renewal or
modification to a permit, or license is the subject of the proceeding under this Part;

(4)  "Application” means an application for a permit, renewal or modification to
a permit, or license;

(5) "Completeness Determination” means a determination made by the
Secretary that an application under the Solid Waste Act contains all information required
by the Act and Regulations;

(6) "Department” means the Environment Department or its successor
agency;

(7)  "Division" means the appropriate Division within the Environment
Department;

(8) "document" means any pleading, motion, response, reply, memorandum,
decision, order, entry of appearance, or other writing filed in a proceeding under this
Part;

(9)  "Draft Permit” means a document prepared by the Division indicating the
Division's proposed decision to issue, deny, or modify a permit;

(10) “final order" means the order issued by the Secretary that is dispositive of
the matter;

(11) "Hearing Clerk" means the person designated by the Secretary to
maintain the Hearing Record;

(12) "Hearing Determination” means a determination made by the Secretary
that a public hearing is required under the Act or Regulations;

(13) "Hearing Officer" means the person designated under this Part or
appointed by the Secretary to conduct a proceeding under this Part;

(14) "Hearing Record" means the Record Proper and the written transcript or
recorded tape of the public hearing, including all exhibits offered into evidence, whether
or not admitted,;

(15) "license" means a license issued pursuant to the Radiation Protection Act,
NMSA 1978, Chapter 74, Article 3;

(16) "party" means the Petitioner, the Applicant, the Division, or a person who
files an entry of appearance on or before the deadline set forth in the Notice of Hearing;

(17) "Petition" means a Petition for Variance;



(18) "Petitioner" means a person who timely files a Petition;

(19) "Record Proper" means the Administrative Record and all documents filed
by or with the Hearing Clerk;

(20) "Regulations” means any rule adopted pursuant to the Act;

(21) "Secretary" means the Secretary of Environment, the Secretary's
designee, or any person who assumes the role of the Secretary for purposes of this Part
in the event of the Secretary's recusal or disqualification;

(22) "technical testimony" means scientific, engineering, economic or other
specialized testimony, whether oral or written, but does not include legal argument,
general comments, or statements of policy or position concerning matters at issue in the
hearing;

(23) "technical materials" means all data, studies and tangible materials used
to form the basis of opinion(s) held by a witness presenting technical testimony; and

(24) "Variance" means a waiver from one or more substantive regulations
under the Solid Waste Act.

B. Terms Used In Act or Regulations: Terms defined in the Act or Regulations and
not defined in this Part are used consistent with the meanings given in the Act or
Regulations.

20.1.4.8-20.1.4.99 [RESERVED]
20.1.4.100 GENERAL PROVISIONS:

A. Applicability of Rules of Civil Procedure and Evidence: The New Mexico Rules of
Civil Procedure, SCRA 1986, 1-001 to 1-102 and the New Mexico Rules of Evidence,
SCRA 1986, 11-101 to 11-1102 shall not apply to proceedings under this Part. At the
discretion of the Hearing Officer, the rules may be used for guidance and shall not be
construed to limit, extend, or otherwise modify the authority and jurisdiction of the
Secretary under any Act.

B. Liberal Construction: This Part shall be liberally construed to carry out its
purpose and the purposes of the statute or statutes and regulations pursuant to which
the proceeding at issue is conducted. This part shall also be liberally construed to
facilitate participation by members of the public, including those who are not
represented by counsel.

C. Severability: If any section or application of this Part is held invalid, the
remainder of this Part or any other application shall not be affected.



D. Savings Clause:

(2) Limitation of Applicability: This Part does not apply to pending proceedings
for which a Notice of Hearing has been published as provided in Section 202 of 20
NMAC 1.4 [Paragraph C. of Section 200 of 20.1.4 NMAC] filed October 31, 1995, does
not affect any permit issued prior to the effective date of this Part until the permittee
applies for a modification or renewal of the permit, and does not affect any license or
variance issued prior to the effective date of this Part. Any amendment to this Part shall
not apply to a proceeding pending on the effective date of the amendment.

(2) References In Other Rules: Any reference in any other rule to NMED 91-1,
or to 20 NMAC 1.4 as filed October 31, 1995 and amended May 17, 1996, or to any
provision thereof shall be construed as a reference to this Part, or to the corresponding
provision thereof.

E. Powers and Duties of the Secretary and Hearing Officer:

(1) Secretary: The Secretary shall exercise all powers and duties as
prescribed under the Act, the Regulations and this Part, and not otherwise delegated to
a staff member, the Hearing Officer, or the Hearing Clerk. The Secretary may specify
procedures in addition to or that vary from those provided in this Part in order to
expedite the efficient resolution of the action or to avoid obvious injustice, so long as
such procedures do not conflict with the Act or the Regulations or prejudice the rights of
any party.

(2)  Hearing Officer: The Secretary may appoint one or more Hearing Officers
to perform the functions described in this Section. The Hearing Officer shall exercise all
powers and duties prescribed or delegated under the Act, the Regulations, or this Part.
The Hearing Officer shall conduct a fair and impartial proceeding, assure that the facts
are fully elicited, and avoid delay. The Hearing Officer shall have authority to take all
measures necessary for the maintenance of order and for the efficient, fair and impartial
adjudication of issues arising in proceedings governed by this Part which includes, but
is not limited to, authority to:

(a) conduct hearings under this Part;
(b) rule upon motions, procedural requests, and offers of proof;

(c) issue all necessary orders, except final orders issued by the Secretary
under this Part;

(d) issue subpoenas, as authorized under the Solid Waste Act and Section
205.D [Paragraph 4, Subsection E., of 20.1.4.200 NMAC];

(e) administer oaths and affirmations, examine witnesses and admit or
exclude evidence; and



() require parties to attend conferences for the settlement or simplification of
the issues, or the expedition of the proceedings.

(3) Secretary and Hearing Officer; Qualifications; disqualification:

(a) Qualifications: The Secretary or the Hearing Officer shall not perform any
function provided for in this Part regarding any matter in which the Secretary or the
Hearing Officer:

0] has a personal bias or prejudice concerning a party, the Application
or Petition, involved in the proceeding;

(i) has a financial interest in the proceeding or facility that is the
subject of the proceeding;

(i)  isrelated to a party to the proceeding; or
(iv)  is an officer, director or trustee of a party to the proceeding.

(V) The Secretary shall not be disqualified solely because of having
been briefed on the matter prior to initiation of a proceeding under this Part.

(b) Disqualification:

0] Any party, by motion and for cause listed in Section 112.C.1 [Item
(), Subparagraph (a), Paragraph (3), Subsection E. of 20.1.4.100 NMAC], may request
the disqualification of the Hearing Officer at any time prior to the hearing, or of the
Secretary at any time prior to filing of the Final Order.

(i) The Hearing Officer shall file a recommended decision on a motion
under this Section within five (5) days. The Secretary shall file an order on a motion
under this Section within five (5) days of the filing of the recommended decision. If the
Secretary grants the motion, the order shall designate the person who shall assume the
duties of the Secretary or Hearing Officer.

F. Computation and Extension of Time:

(2) Computation: In computing any period of time prescribed or allowed by
this Part, by any applicable statute, or by order of the Hearing Officer or Secretary,
except as otherwise specifically provided, the day of the event from which the
designated period begins to run shall not be included. The last day of the computed
period shall be included, unless it is a Saturday, Sunday, or legal state holiday, in which
event the time is extended until the end of the next day which is not a Saturday,
Sunday, or legal state holiday. Whenever a party must act within a prescribed period
after service upon him and service is by mail, three (3) days is added to the prescribed



period. The three days extension does not apply to any deadline mandated under the
Act.3

(2) Extensions of Time: The Secretary or Hearing Officer may grant an
extension of time to file a document or may continue a hearing upon timely motion of a
party to the proceeding, for good cause shown, and after consideration of prejudice to
other parties and undue delay to the proceeding.

G. Ex Parte Discussions: At no time shall any person discuss the merits of the
proceeding ex parte with the Secretary or the Hearing Officer. "Ex parte" means any
written or oral communication relating to the merits of the proceedings, between the
Secretary or Hearing Officer and any person, including communications between
Department staff directly involved in the proceeding and the Secretary or Hearing
Officer. Ex parte does not include communications between any party or person and
department staff. This prohibition shall begin to apply on the date the Secretary or
Division makes a completeness or hearing determination and shall terminate on the
date of the final order.

H. Filing Service, and Form of Documents:

(1)  Filing of Documents: Except as otherwise provided, the original of a
document to be filed in the proceeding shall be filed with the Hearing Clerk.

(a) A telefax copy of a document may be filed in lieu of the origional by
telefaxing the document directly to the Hearing Clerk, provided:

0] the document is preceded by a cover sheet addressed to the
Hearing Clerk and indicating: the sender's name, address, telephone number, and
telefax number; the case name and number; and the number of pages transmitted;

(i) the document is no more than ten (10) pages in length excluding
the telefax cover sheet; and

(i) the sender does not request return of a conformed copy of the
document; or

(b) for documents greater than 10 pages in length, telefaxing the document to
a person other than the Department who files the document for the sender.

(c) A hand-delivered or mailed document, including a document telefaxed to a
consenting agent who files the document for the sender, shall be deemed filed on the
day the document is received by the Hearing Clerk, provided the document is received
before the close of business on a working day. A document telefaxed directly to the
Hearing Clerk shall be deemed filed upon completion of successful transmission of the
document, provided successful transmission is completed before the close of business
on a working day. The close of business on a working day shall be 5:00 p.m. or such



earlier time when the Department's main offices are officially closed before 5:00 p.m. A
working day shall not include a Saturday, Sunday, or state or federal holiday. A
document received after close of business or on a non-working day shall be deemed
filed on the next business day.

(d) A party filing a document by telefax shall retain the original of the
document throughout the pendency of the proceeding. Any party shall have the right to
inspect the original of the document.

(2) Service of Documents:

(a) Except as otherwise provided, a person filing a document shall serve a
copy thereof upon all parties.

(b) Any service required under this Part shall be deemed adequate if the
document is:

0] hand-delivered or mailed first class or express to the most recent
address provided by the person upon whom service is made; or

(i) telefaxed to the most recent telefax number that: (1) appears on a
document filed in the proceeding by the person upon whom service is made; or (2) has
been provided to the person making service by the person upon whom service is made,
with that person's consent to be served by telefax.

(c) A certificate of service, conforming substantially to Section 116.B,
[Paragraph I. Of this Section] shall accompany a filed document.

(d) A person serving a document by telefax, upon request of the person upon
whom service is made, shall provide to that person a hand-delivered or mailed copy of
the document.

3) Form of Documents: Unless otherwise ordered by the Hearing Officer, all
documents, except exhibits, shall be on 8 1/2 x 11-inch white paper, and the first page
of every document shall conform substantially to Section 116.A [Paragraph I. Of
20.1.4.100 NMAC].

(4) Documents Issued by Secretary or Hearing Officer: All documents issued
by the Secretary or Hearing Officer shall be filed with the Hearing Clerk. The Hearing
Clerk shall promptly serve copies of the document upon all parties.

(5) Examination of Hearing Record:
(a) Examination Allowed: Subject to the provisions of law restricting the public

disclosure of confidential information, any person may, during normal business hours,
inspect and copy the Hearing Record or any part thereof.



(b) Cost of Duplication: Unless waived by the Department, the cost of
duplicating the Hearing Record or any part thereof shall be borne by the person seeking
duplication.

I. Sample Forms:
Q) Preferred Format For Documents:
STATE OF NEW MEXICO
BEFORE THE SECRETARY OF ENVIRONMENT
IN THE MATTER OF THE [APPLICATION/PETITION]
OF [NAME OF APPLICANT/PETITIONER]
FOR A [TYPE OF PERMIT/LICENSE/VARIANCE] FOR
[NAME OR DESCRIPTION OF FACILITY] No.
TITLE OF DOCUMENT
Text of document.
Signature
NAME
ADDRESS
TELEPHONE NUMBER

(2)  Preferred Format For Certificates of Service:

| hereby certify that on [month/day/year] a copy of [name of document]
was [hand-delivered/mailed express or first class/faxed] to:

[names and addresses of persons upon whom service is made]
Signature
NAME

[12/1/97; 20.1.4.100 NMAC — Rn, 20 NMAC 1.4.1.108 through 116, Recompiled
11/27/01]



20.1.4.101-20.1.4.199 [RESERVED]
20.1.4.200 PREHEARING PROCEDURES:
A. Initiation of Hearing:

(2) Filing of Completeness or Hearing Determination: A proceeding under this
Part shall be initiated by the filing of a Completeness or Hearing Determination by the
Secretary.

(2)  Administrative Record to Hearing Clerk: Upon the filing of a Completeness
or Hearing Determination, the Division shall, no later than the hearing, forward the
Administrative Record to the Hearing Clerk. Material readily available at the Division's
office, or published material which is generally available, need not be physically
included in the Administrative Record, provided that the material is identified in an index
to the Administrative Record filed with the Hearing Clerk. The Administrative Record is
available for public review at all times.

3) Petition: A Petition shall:

(a) specify each provision of the Solid Waste Managements Regulations from
which the variance is sought;

(b) specify the length of time for which the variance is sought; and

(c) contain a recitation of all facts the Petitioner relies upon to support the
Petition, including a showing that:

0] application of the provisions from which variance is sought would
result in an arbitrary and unreasonable taking of the Petitioner's property or would
impose an undue economic burden upon the Petitioner's lawful business, occupation, or
activity;

(i) granting the variance will not result in any condition injurious to
human health, safety, or welfare, or the environment; and

(i) if the variance is requested for longer than one (1) year, facts
showing that there are no practicable means known or available for the adequate
prevention of degradation of the environment or the risk to the public health, safety, or
welfare.

(4) Combined Action: Nothing in this Part shall preclude the filing of a
combined Application and Petition by the same person, provided the caption and title
clearly indicate that the document is to be treated as both an Application and a Petition.



(5) Division Response to Petition: The Division shall promptly review the
Petition to determine whether it is complete and if not, notify the Petitioner of that fact,
and of the reasons the Petition is deemed incomplete.

(6) Completeness Determination: In making a Completeness Determination,
the Division shall consider whether the Applicant has addressed all the administrative
requirements required by the Act and the Regulations. The Completeness
Determination shall not be considered to be a determination that the Application is
approvable.

B. Notice of Docketing; Identification of Secretary or Designee and hearing Officer:
The Hearing Clerk shall, as soon as practicable after receipt of a Completeness or
Hearing Determination, issue a Notice of Docketing. The Notice of Docketing shall
contain the caption and docket number of the case, the date upon which the
Completeness or Hearing Determination was received by the Hearing Clerk, the name
of the Secretary or designee who will issue the Final Order, and the name of the
Hearing Officer, if one has been designated. If a Hearing Officer has not been
designated, the Hearing Clerk shall notify the parties of the name of the Hearing Officer
as soon as one is assigned. The Hearing Clerk shall include a copy of this Part with the
Notice of Docketing sent to the Applicant or Petitioner.

C. Scheduling the Hearing:

(1) Hearing Date: Unless otherwise provided by law, the Hearing Clerk shall
distribute the Notice of Public Hearing as set forth in Section 203.B [Subparagraph (2)
of Paragraph C of this Section] no later than sixty (60) days after the filing of a
Completeness or Hearing Determination.

(2) Notice of Hearing:

(a) Content: The Department shall promptly prepare and file with the Hearing
Clerk a Notice of Hearing setting forth:

0] the date, time, and location of the hearing;

(i) a brief description of the nature and location of the action to be
considered in the Draft Permit, Application or Petition, including the name and address
of the Applicant or Petitioner;

(i)  the name, address and telephone number of a person from whom
further information, including a copy of the Draft Permit, Application or Petition, may be
obtained,;

(iv)  the requirements for an Entry of Appearance, a Statement of Intent
to Present Technical Testimony, and a general written or oral statement;



(V) a statement that this Part shall apply at the hearing; and
(vi)  any other requirement set forth in the Act or applicable regulation.

(b) Service: Except as provided under Section 205,[Paragraph E. of this
Section] the Hearing Clerk shall, no later than thirty (30) days prior to the hearing:

0] send copies of the Notice of Hearing, with requests for publication,
to at least one newspaper of general circulation in the state, and to at least one
additional newspaper, if any, published or distributed at least weekly in the area where
the facility is located,;

(i) mail a copy of the Notice of Hearing to each party and to each
person who filed a written request for a hearing or who expressed to the Department in
writing an interest in the facility that is the subject of the proceeding;

(i) mail a copy of the Notice of Hearing to each local, state, or federal
agency and Tribal government affected by the facility that is the subject of the
proceeding;

(iv)  immediately upon receipt of an entry of appearance received after
the initial mailing, mail a copy of the Notice of Hearing to such person; and

(v)  file in the Hearing Record the Affidavits of Publication from the
newspapers in which the Notice of Hearing was published.

3) Continuance of Hearing: A request to continue a hearing may be granted
upon motion by a party, for good cause shown, and after consideration of prejudice to
other parties and undue delay to the proceeding.

(4)  Location of the Hearing: Unless otherwise provided by law, the hearing
shall be in Santa Fe or at a place in the area affected by the facility which is the subject
of the proceeding.

D. Motions:

(1) General: Any party may file a motion with the Hearing Clerk. All motions,
except those made orally on the record during a hearing, shall be in writing, specify the
grounds for the motion, state the relief or order sought and state whether it is opposed
or unopposed. Each motion may be accompanied by affidavits, certificates, or other
evidence relied upon, and shall be served as provided by Section 115.B [Subparagraph
(2) of Paragraph H. of 20.1.4.100 NMAC].

(2)  Unopposed Motions: An unopposed motion shall state that concurrence of
all other parties was obtained. The moving party shall submit a proposed order
approved by all parties for review by the Hearing Officer.



(3) Opposed Motions: Any opposed motion shall state either that concurrence
of other parties was sought and denied, or why concurrence was not sought. A
memorandum brief in support of such motion may be filed.

4) Response to Motions: Any party upon whom an opposed motion is served
shall have fifteen (15) days after service of the motion to file a response. A nhon-moving
party failing to file a timely response shall be deemed to have waived any objection to
the granting of the motion.

(5) Reply to Response: The moving party may, but is not required to, submit a
reply to a non-moving party's response within ten (10) days after service of the
response.

(6) Decision: Except as provided in Section 112.C.2 [XX Paragraph of
20.1.4.100 NMAC] or otherwise ordered by the Hearing Officer, all motions shall be
decided by the Hearing Officer without a hearing.

E. Special Procedures for Hearings Under the Solid Waste Act:

(1)  Service of Public Notice: No later than sixty (60) days after the Hearing
Clerk receives a Completeness Determination, the Hearing Clerk shall provide public
notice of the hearing and service in the form and manner set forth under NMSA 1978,
74-9-22.

(2) Discovery: Discovery shall only be permitted upon a determination by the
Hearing Officer that:

(a) the discovery will not unreasonably delay the proceeding and is not
unreasonably burdensome or expensive;

(b) the information sought is not privileged and is relevant to the subject
matter of the proceeding; and

(c) the information to be obtained is not unreasonably cumulative or
duplicative, or not otherwise reasonably obtainable.

(3)  Order For Discovery: Upon motion for discovery by a party and
determination that such motion should be granted, the Hearing Officer shall issue an
order for the taking of such discovery together with any conditions and terms of the
discovery.

(4)  Subpoenas: The Secretary has and may delegate to the Hearing Officer
the power to issue subpoenas for the attendance and testimony of withesses and the
production of relevant documentary evidence.



[12/1/97; 20.1.4.200 NMAC — Rn, 20 NMAC 1.4.1.201 through 205, Recompiled
11/27/01]

20.1.4.201-20.1.4.299 [RESERVED]
20.1.4.300 PARTICIPATION:
A. Participation:

(2) Entry of Appearance: Any person who wishes to be a party shall file, and
serve upon all other parties of record, an Entry of Appearance, on or before the
deadline set forth in the Notice of Hearing. A timely Statement of Intent to Present
Technical Testimony shall be considered an Entry of Appearance, if the person filing
such statement has not previously filed a separate Entry of Appearance.

(2) Effect of Failure to File: Failure to file a timely Entry of Appearance shall
preclude a person from being a party in the proceeding, but shall not preclude a person
from presenting a general written or oral statement or non-technical testimony in the
proceeding.

(3)  Orders for Conduct of Proceedings: In proceedings under this Part, the
Hearing Officer may conduct pre-hearing conferences and issue pre-hearing orders that
are not inconsistent with these rules, for purposes including but not limited to expediting
the disposition of the proceeding, discouraging unnecessary, duplicative or wasteful
pre-hearing activities, formulating and simplifying issues, obtaining stipulations or
admissions of fact or law, obtaining advance rulings regarding the admissibility of
evidence, avoiding the presentation of unnecessary or cumulative evidence or motions
and adopting special procedures for managing proceedings involving difficult or
complex issues and/or large numbers of parties. With respect to proceedings involving
large numbers of parties, the Hearing Officer may require that service of documents
under Section 115.B [Paragraph XX of 20.1.4.100 NMAC] be made on designated
representatives of groups of parties with similar interests and may make such other
orders as are consistent with this Subpart.

B. Procedure for Submittal of Statements and Testimony:

(1)  Technical Written Statements and Oral Testimony: Any person who
intends to provide a technical written statement or oral testimony concerning a Draft
Permit, Application or Petition shall file a Statement of Intent to Present Technical
Testimony on or before the deadline in the Notice of Hearing, but in no event later than
fourteen (14) days prior to the hearing.

(a) Content of Statement of Intent: The Statement of Intent to Present
Technical Testimony shall

(1) identify the person filing the statement;



(i) state whether the person filing the statement supports or opposes
the Draft Permit, Application, or Petition, or in the case of the Division, the Division's
recommended decision to approve, deny, or approve with conditions the Draft Permit,
Application, or Petition;

(i)  identify each witness, including name, address, affiliation(s), and
educational and work background;

(iv)  estimate the length of the direct testimony of each witness;

(v) identify all exhibits which are part of the Record Proper and, for
exhibits not part of the Record Proper, attach a copy;

(vi) list or make available all technical materials relied upon by each
witness in making statement of technical of fact or opinion contained in his or her direct
testimony; and

(vii)  attach a summary of the testimony of each witness, stating any
opinion(s) to be offered by such witness, and an explanation of the basis for such
opinion(s).

(b) Effect of Failure to File: Failure to file a timely Statement of Intent to
Present Technical Testimony meeting the requirements of Section 302.A.1 [Paragraph
B. of this Section] shall preclude a person from presenting technical testimony, and if
the person has not filed a timely Entry of Appearance, from being a party in the
proceeding, but shall not preclude a person from presenting a general written or oral
statement or non-technical testimony in the proceeding.

(2) General Written and Oral Statements; Non-Technical Testimony: Any
person may provide a general written statement concerning the Draft Permit,
Application, or Petition at or before the hearing. Any person may provide a general oral
statement or non-technical testimony concerning the Draft Permit, Application, or
Petition at the hearing.

[12/1/97; 20.1.4.300 NMAC — Rn, 20 NMAC 1.4.111.301 and 302, Recompiled 11/27/01]
20.1.4.301-20.1.4.399  [RESERVED]
20.1.4.400 HEARING PROCEDURES:
A. Burden of Persuasion; Order of Testimony; Evidence Required:
Q) Burden of Persuasion: The Applicant or Petitioner has the burden of proof
that a permit, license, or variance should be issued and not denied. This burden does

not shift. The Division has the burden of proof for a challenged condition of a permit or
license which the Department has proposed. Any person who contends that a permit



condition is inadequate, improper, or invalid, or who proposes to include a permit
condition shall have the burden of going forward to present an affirmative case on the
challenged condition.

(2)  Order of Testimony: Unless otherwise agreed to by the parties or ordered
by the Hearing Officer, testimony shall be presented in the following order:

(a) testimony by, and examination of, the Applicant or Petitioner;

(b) testimony by, and examination of, technical withesses in support of the
Draft Permit, Application, or Petition;

(c) testimony by, and examination of, technical witnesses in opposition to the
Draft Permit, Application, or Petition;

(d) all other testimony or oral statement;

(e) direct testimony by the parties, as appropriate, in the same order as
testimony in the proceeding; and

() rebuttal testimony by the parties, as appropriate, in the same order as
testimony in the proceeding.

3) Standard for Decision: The Hearing Officer shall determine each matter in
controversy by a preponderance of the evidence.

B. Evidence:

(1) General: Except as otherwise provided in this subsection, the Hearing
Officer shall admit all relevant evidence that is not unduly prejudicial or repetitious, or
otherwise unreliable or of little probative value.

(a) Evidence relating to settlement that would be excluded in the courts of
New Mexico under SCRA 1986, 11-408 is not admissible.

(b) All privileges recognized in the courts of New Mexico shall be recognized
to the same extent in proceedings under this Part.

(c) No person shall be allowed to testify as an expert unless identified as a
technical witness in a timely filed Statement of Intent to Present Technical Testimony.

(2) Examination of Witnesses: All persons shall have an opportunity to
examine witnesses at the hearing in the order set forth under Section
401.B[Subparagraph (2) of this Section]. Witnesses shall be examined orally, under
oath or affirmation, except as otherwise provided in this Part or by the Hearing Officer.
The Hearing Officer may limit cross-examination to avoid harassment, intimidation,



needless expenditure of time, or undue repetition. Technical information, including but
not limited to data, studies, and tangible materials, shall not be offered or introduced
during the examination of witnesses unless the technical information is in the Hearing
Record, and was filed on or before the deadline for a Statement of Intent to Present
Technical Testimony. Nothing in this Section shall be construed to limit the right of a
party to offer or introduce technical information for impeachment or rebuttal.

(3) Exhibits: Each exhibit offered in evidence shall be marked with a
designation identifying the person by whom the exhibit is offered, and shall be
numbered serially in the sequence in which offered. A series of exhibits illustrative of the
same subject, such as a series of photographs or diagrams showing different aspects of
the same activity, may be numbered with the same number and sequential letters (e.qg.,
la, 1b, etc.). The Record Proper and any part thereof shall be evidence, and shall not
be offered as exhibits at the hearing, but persons may use copies in the course of
testimony. Unless otherwise ordered by the Hearing Officer:

(a) A person offering an exhibit during the course of testimony shall provide a
copy of the exhibit to each party.

(b) The original of the following types of exhibits shall be replaced in the
Hearing Record with the indicated substitute:

0] Charts, maps, diagrams, and photographs larger than 8 1/2 by 11
inches which cannot be folded or rolled shall be replaced with paper copies of 8 1/2 by
11 inches or larger which can be folded or rolled;

(i) Photographic slides shall be replaced with photographic prints of 8
1/2 by 11 inches or smaller or paper copies of 8 1/2 by 11 inches;

(i)  Overhead projector slides shall be replaced with paper copies of 8
1/2 by 11 inches;

(iv)  Models, samples, and other non-documentary exhibits shall be
replaced with photographic prints of 8 1/2 by 11 inches or smaller, paper copies (of such
photographic prints) of 8 1/2 by 11 inches, or oral testimony describing the exhibits.

(c) A person offering an exhibit for which a substitute is placed in the Hearing
Record shall retain the original of the exhibit during the pendency of the proceeding,
including any appeal(s), and shall, upon request, deliver the original of the exhibit to the
Hearing Officer, Secretary, or court(s).

(4) Official Notice: The Hearing Officer may take official notice of any matter
that may be judicially noticed in the courts of New Mexico.

C. Objections and Offers of Proof:



(1)  Objection: A party may make any objection concerning the conduct of the
hearing which may be stated orally or in writing during the hearing. The party raising the
objection shall supply a short statement of its grounds. The objection, the short
statement of its grounds, and the ruling by the Hearing Officer shall be included in the
written transcript or recorded tape of the proceeding.

(2)  Offer of Proof: Whenever evidence is excluded, the person offering the
evidence may make an offer of proof, which shall be included in the written transcript or
recorded tape of the proceeding.

(a) The offer of proof for excluded oral testimony shall consist of a brief
statement describing the nature of the evidence excluded.

(b) The offer of proof for an excluded exhibit shall consist of the insertion of
the excluded exhibit in the written transcript or recorded tape of the proceeding.

(c) Failure to make an offer of proof shall waive any error in the exclusion of
evidence.

3) Prejudicial Error: Where the Secretary decides that the ruling of the
Hearing Officer in excluding the evidence was erroneous and prejudicial, the Secretary
may remand the matter to the Hearing Officer for the taking of the excluded evidence,
subject to examination and rebuttal, unless otherwise agreed to by the parties.

[12/1/97; 20.1.4.400 NMAC — Rn, 20 NMAC 1.4.1V.401 through 403, Recompiled
11/27/01]

20.1.4.401-20.1.4.499 [RESERVED]
20.1.4.500 POST HEARING PROCEDURES:

A. Filing the Transcript: The hearing shall be transcribed or tape-recorded verbatim.
If the hearing is transcribed, the Hearing Clerk shall promptly notify all parties of the
availability of the transcript. Any person desiring a copy of the transcript shall order a
copy from the court reporter at his or her own expense. Any person desiring a copy of
the hearing tapes shall arrange copying with the Hearing Clerk at his or her own
expense.

B. Proposed Findings and Conclusions and Closing Argument: Unless otherwise
ordered by the Hearing Officer, any party may submit proposed findings of fact,
conclusions of law, and closing argument within thirty (30) days after filing of the
transcript. All submissions shall be in writing and shall contain adequate references to
the Hearing Record and authorities relied upon. No new evidence shall be presented.

C. Hearing Officer’s Report:



(2) Deadline and Content: Unless otherwise provided by law or ordered by the
Secretary, the Hearing Officer shall file a report within thirty (30) days after expiration of
the period under Section 502 [Subsection B. of 20.1.4.500 NMAC]. The report shall
contain the Hearing Officer's findings of fact, conclusions of law, recommended
decision, and proposed final order.

(2) Comment on Hearing Officer's Report: Unless otherwise ordered by the
Secretary, a party may file comments on the Hearing Officer's Report, including
argument for or against the Hearing Officer's Report or for or against modification of the
Hearing Officer's Report, within fifteen (15) days after service of the Hearing Officer's
Report. No new evidence shall be presented.

(3) Argument Before the Secretary: The Secretary may allow oral argument
on the Hearing Officer's Report. A request for oral argument shall be filed no later than
the expiration of the period under Section 503.B [Subparagraph (2) of this Section]. If
oral argument is allowed, the Secretary shall notify the parties in writing regarding the
time and place for oral] argument, after giving due consideration to the convenience of
the parties and to the deadline for issuance of the final order specified in Section 504
[Paragraph D. of this Section].

D. Final Order By Secretary:

(1) Deadline: Unless otherwise provided by law or by order of the Secretary,
the Secretary shall file a final order no later than thirty (30) days after the expiration of
the applicable deadline in Section 503.

(2)  Order: The Secretary may adopt, modify, or set aside the Hearing Officer's
recommended decision, and shall set forth in the final order the reasons for the action
taken.

3) Notification of Final Order: The Hearing Clerk shall send a copy of the final
order, by certified mail, to each party and to each person who submits a written request
for notification of the final order.

E. Judicial Review: Judicial or administrative review of the final order shall be as
provided by law. The filing of an appeal does not act as a stay of the final order, the
permit, license, or variance, or any provision of the Act or the Regulations, unless
otherwise ordered by the Secretary or the court, or provided by law.

F. Preparation of hearing Record: The Hearing Clerk shall prepare the Hearing
Record for an appeal from the final order. Appellant shall make satisfactory
arrangements for the preparation of the Hearing Record, including costs for copies or
transcripts, with the Hearing Clerk.

[12/1/97; 20.1.4.500 NMAC — Rn, 20 NMAC 1.4.V.501 through 506, Recompiled
11/27/01]



20.1.4.501-20.1.4.599 [RESERVED]
20.1.4.600 ALTERNATE RESOLUTION:

A. Withdrawal: No later than the beginning of the hearing, the Applicant or
Petitioner may file a Motion for Withdrawal. The Secretary shall grant or deny the
Motion for Withdrawal. [12-1-97]

B. Summary Procedures:

(2) Use of Summary Procedures: The Secretary may issue a final order after
an expedited hearing on a motion by a party if not inconsistent with the law:

(a) to dismiss the Application or Petition for a jurisdictional defect; or

(b) to decide the merits of the Application or Petition on legal arguments
presented in writing or oral argument.

(2) Expedited Hearing: If the Hearing Officer determines that the relief
requested is likely to be granted, the Hearing Clerk shall prepare and file a Notice of
Hearing as set forth in this Part. The hearing shall be conducted and post hearing
procedures shall be followed as set forth in this Part. The final order of the Secretary on
any expedited hearing under this Section may remand the matter to the Hearing Officer
for a full hearing under this Part.

[12/1/97; 20.1.4.600 NMAC — Rn, 20 NMAC 1.4.VI. 601 and 602, Recompiled 11/27/01]
20.1.4.601-20.1.4.699 [RESERVED]

PART 5: ADJUDICATORY PROCEDURES - ENVIRONMENT
DEPARTMENT

20.1.5.1 ISSUING AGENCY:

Environment Department.

[11/30/95; 20.1.5.1 NMAC — Rn, 20 NMAC 1.5.1.100, Recompiled 11/27/01]

20.1.5.2 SCOPE:

Except as otherwise specifically provided by statute or by any other rule or regulation of
the Board or the Department, this Part governs administrative appeals of compliance
orders, administrative orders, field citations or compliance determinations issued or
administered by the Department. This Part further governs administrative hearings for

permit suspensions and revocations. In any Department proceeding conducted under
the Uniform Licensing Act, NMSA 1978, Sections 61-1-1 et seq. (ULA), the procedures



in the ULA shall govern the proceeding. In the absence of a specific provision in the
ULA governing an action, the Department may look to this Part for guidance.

[11/15/90, 11/30/95; 20.1.5.2 NMAC — Rn, 20 NMAC 1.5.1.101, Recompiled 11/27/01]
20.1.5.3 STATUTORY AUTHORITY:

This Part is adopted under the authority of NMSA 1978, 9-7A-6, 74-2-12, 74-4-10, 74-
6B-8, 74-6B-13, 74-9-28.A(2), 74-9-29, 74-9-36, 74-11-10 and 74-11-11, as amended.

[11/15/09, 11/30/95; 20.1.5.3 NMAC — Rn, 20 NMAC 1.5.1.102, Recompiled 11/27/01]
20.1.54 DURATION:
Permanent.
[11/30/95; 20.1.5.4 NMAC — Rn, 20 NMAC 1.5.1.103, Recompiled 11/27/01]
20.1.5.5 EFFECTIVE DATE:
November 1, 1995.
[11/30/95; 20.1.5.5 NMAC — Rn, 20 NMAC 1.5.1.104, Recompiled 11/27/01]
20.1.5.6 OBJECTIVE:
The objective of this Part is to establish regulations that govern adjudicatory
proceedings of the Environment Department. This Part is to ensure due process for all
the parties and give an orderly structure to the proceedings.
[11/30/95; 20.1.5.6 NMAC — Rn, 20 NMAC 1.5.1.105, Recompiled 11/27/01]
20.1.5.7 DEFINITIONS:
A. GENERAL. As used in this Part:

(1) "Act" means, as the context requires:

(a) the Department of Environment Act, NMSA 1978, Chapter 9, Article 7A,
and its subsequent amendments and successor provisions;

(b) the Air Quality Control Act, NMSA 1978, Chapter 74, Article 2, and its
subsequent amendments and successor provisions;

(c) the Hazardous Waste Act, NMSA 1978, Chapter 74, Article 4, and its
subsequent amendments and successor provisions;



(d) the Solid Waste Act, NMSA 1978, Chapter 74, Article 9, and its
subsequent amendments and successor provisions;

(e) the Ground Water Protection Act, NMSA 1978, Chapter 74, Article 6B, and
its subsequent amendments and successor provisions;

() the Tire Recycling Act, NMSA 1978, Chapter 74, Article 11, and its
subsequent amendments and successor provisions; or

(g) any other statute enacted or amended by the Legislature and including
authority for issuance of compliance orders or field citations by the Division or the
Secretary or any other adjudicatory proceedings as consistent with law;

(2) "Board" means the Environmental Improvement Board;

(3) "Complainant” means the Division that issues Compliance Orders, or the
party requesting a hearing on a Compliance Determination;

(4) "Compliance Determination” means a decision by the Division listed in the
Corrective Action Fund Payment and Reimbursement, 20 NMAC 5.17; [20.5.17 NMAC]

(5) "Compliance Order" means a written administrative order or any field
citation issued by the Division;

(6) "Department” means the New Mexico Environment Department or it
successor agency under the Act;

(7)  "Division" means the appropriate Division within the Environment
Department;

(8) "document" means, except as otherwise used in Subpart Ill, any pleading,
motion, response, memorandum, decision, order, or other written material filed or
served in a proceeding under this Part, but does not include a cover letter
accompanying a document transmitted for filing;

(9)  “final order” means an order issued by the Secretary that is dispositive of
the matter;

(10) "Hearing Clerk" means the person designated by the Secretary to
maintain the official record of the proceeding;

(11) "Hearing Officer" means the person appointed by the Secretary to conduct
a proceeding under this Part;

(12) "Notice of Contemplated Action” means a notice issued by the Secretary
under NMSA 1978, Section 61-1-4 of the ULA;



(13) "party" means the Complainant, the Division, Respondent, any person
who is entitled and who timely requests to be heard under the ULA, or any person who
is permitted to intervene in the hearing pursuant to SCRA 1986, 1-024;

(14) "Petition" means a Petition for revocation or suspension of a permit;

(15) "Petitioner" means the Department when the Petition is for revocation or
suspension of a permit;

(16) "Record Proper" means all documents filed by or with the Hearing Clerk
during the proceeding and includes the written transcript or tape of the hearing and all
exhibits offered into evidence at the hearing, whether or not admitted;

(17) "Regulations” means any rule promulgated and adopted pursuant to the
Act;

(18) "Request for Hearing" means a written appeal for review of a decision or
Compliance Order issued by Division;

(19) "Respondent” means any person to whom a Compliance Order has been
issued; or the Division in the case of a Compliance Determination under the Ground
Water Protection Act; and

(20) "Secretary" means the Secretary of Environment, or any person who
assumes the role of Secretary for purposes of this Part in the event of the Secretary's
disqualification.

B. Terms Used in Act or Regulations: Terms defined in the Act or Regulations and
not defined in this Part are used consistent with the meanings given in the Act or
Regulations.

[11/15/95, 11/30/95; 20.1.5.7 NMAC — Rn, 20 NMAC 1.5.1.111, Recompiled 11/27/01]
20.1.5.8 10 20.1.5.99 RESERVED]
20.1.5.100 GENERAL PROVISIONS:

A. Applicability of Rules of Civil Procedure: In the absence of a specific provision in
this Part governing an action, the New Mexico Rules of Civil Procedure, SCRA 1986, 1-
001 to 1-102 and the New Mexico Rules of Evidence, SCRA 1986, 11-101 to 11-1102
may apply as necessary in the discretion of the Secretary or Hearing Officer. The
reference to the Rules of Civil Procedure or the Rules of Evidence shall not be
construed to extend or otherwise modify the authority and jurisdiction of the Secretary
under any statute.



B. Liberal Construction: This Part shall be liberally construed to carry out its
purpose.

C. Severability: If any Part or application of this Part is held invalid, the remainder of
the Part, or its application to other persons or situations, shall not be affected.

D. Replacement of Prior Rules: This Part replaces the Rules Governing Appeals
From Compliance Orders Under the Hazardous Waste Act and the Solid Waste Act,
HED 90-10 (EID), filed October 16, 1990. Any reference in this Title to these Rules shall
be construed as a reference to this Part.

E. Savings Clause: Replacement of the Rules Governing Appeals From
Compliance Orders Under the Hazardous Waste Act and the Solid Waste Act, HED 90-
10 (EID), filed October 16, 1990, does not affect pending litigation, nor any Compliance
Orders or Compliance Determinations issued prior to the effective date of this Part.

F. Powers and Duties of the Secretary, Hearing Officer:

(1) Secretary: The Secretary shall exercise all powers and duties as
prescribed under the Act and this Part, and not otherwise delegated to a staff member,
the Hearing Officer, or the Hearing Clerk.

(2) Hearing Officer: The Secretary may appoint one or more Hearing Officers
to perform the functions described in Paragraph 2 of this Subsection [Subparagraph (b)
of this Subsection].

(a) Qualifications: If an independent Hearing Officer is required by the Act,
then the Hearing Officer may be an independent contractor or a State employee who is
employed in the capacity as a Hearing Officer. The Hearing Officer shall not be anyone
who has performed prosecutorial or investigative functions in connection with the matter
at issue in the proceeding.

(b) Functions: The Hearing Officer shall exercise all powers and duties
prescribed or delegated by the Secretary under the Act or this Part. The Hearing Officer
shall conduct a fair and impartial proceeding, assure that the facts are fully elicited, and
avoid delay. The Hearing Officer shall have authority to take all measures necessary for
the maintenance of order and for the efficient, fair and impartial adjudication of issues
arising in proceedings governed by this Part, which includes, but is not limited to
authority to:

0] conduct hearings under this Part;

(i) rule upon motions, procedural requests, offers of proof, and issue
all necessary orders;



(i) issue subpoenas, as authorized by the Act, for the attendance and
testimony of witnesses and the production of documentary evidence as provided for in
Subpart 111 [20.1.5.300 NMAC];

(iv)  administer oaths and affirmations, examine witnesses and admit or
exclude evidence;

(V) require parties to attend conferences for the settlement or
simplification of the issues, or the expedition of the proceedings; and

(vi)  impose sanctions, subject to review by the Secretary, on parties
who cause undue delay or fail to cooperate in the proceeding.

3) Secretary or Hearing Officer; Disqualification or Withdrawal:

(a) Neither the Secretary nor any Hearing Officer may perform functions
provided for in this Part regarding any matter in which the Secretary or the Hearing
Officer:

0] has a personal bias or prejudice concerning a party or personal
knowledge of facts or information concerning the proceeding;

(i) has a financial interest in the proceeding;
(i)  isrelated to a party; or
(iv)  is an officer, director or trustee of a party to the proceeding.

(b) The Secretary shall not be disqualified solely because of having been
briefed on the matter prior to issuance of the Compliance Order or having authorized
further investigation of the matter prior to issuance of the Compliance Order.

(c) Any party, by motion and for cause listed in Section 112.C.1,
[Subparagraph (a) of Paragraph (3) of this Subsection] may request the disqualification
of the Secretary or the Hearing Officer within ten (10) days after the matter has been
docketed or the Hearing Officer designated, or if a new Secretary is appointed, within
ten (10) days after the Secretary takes office.

(d) Any motion seeking disqualification of the Hearing Officer or the Secretary
shall be ruled upon by the Secretary. Upon disqualification of the Secretary, the Deputy
Secretary shall assume the duties of the Secretary. In the event that the Deputy
Secretary is also subject to disqualification, a division director other than the
Complainant shall assume the duties of the Secretary.

G. Computation and Extension of Time:



(2) Computation of Time: In computing any period of time prescribed or
allowed by this Part, except as otherwise specifically provided, the day of the event from
which the designated period begins to run shall not be included. The last day of the
computed period shall be included, unless it is a Saturday, Sunday, or legal state
holiday, then the time is extended until the next day which is not a Saturday, Sunday, or
legal state holiday. Whenever a party must act within a prescribed period after service
upon him and service is by mail, three (3) days is added to the prescribed period. The
three days extension does not apply to any deadline mandated otherwise under the Act.

(2) Extensions of Time: The Secretary or Hearing Officer may grant an
extension of time to file a document or continuance of a hearing upon timely motion of a
party to the proceeding, for good cause shown, and after consideration of prejudice to
other parties and undue delay to the proceedings.

H. Ex Parte Discussions: At no time shall any party to a proceeding under this Part
discuss ex parte with the Secretary or the Hearing Officer the merits of the proceeding.

I. Filing, Service, and Form of Documents:
(1) Filing of Documents:

(a) Except as otherwise provided, the original of all documents served in the
proceeding shall be filed with the Hearing Clerk.

(b) Except as otherwise provided, a party filing documents shall serve copies
thereof upon all other parties. A certificate of service, as shown in Section 118,
[Subsection L. of this Section] shall accompany each filed document.

(2)  Service of Documents: Except as otherwise provided, all documents may
be served personally, by express mail, by telefax or by first class mail.

3) Form of Documents:

(a) Unless otherwise ordered by the Hearing Officer, all documents, except
exhibits, shall be on 8 1/2 x 11-inch white paper, and where appropriate, the first page
of every document shall contain a heading and caption as illustrated in Section 118
[Subsection L. of this Section]. Any field citation may be on a pre-printed, multi-copy
form.

(b) The original of each document, except exhibits, shall be signed by the
party or the party's counsel or other representative, and shall include address and
telephone number. The signature constitutes a certificate that the signer has read the
document; that to the best of the signer's knowledge, information, and belief, there is
good ground to support it; and that, except for motions for extension of time, it is not
interposed for delay.



(c) Any notice or service required under this Part shall be deemed adequate if
made to the most recent address provided by the person upon whom service is made.

J. Filing and Service of Documents Issued by Secretary or Hearing Officer: All
documents issued by the Hearing Officer shall be filed with the Hearing Clerk. The
Hearing Clerk shall promptly serve copies of the document upon all parties.

K. Examination of Documents Filed:

(2) Examination Allowed: Subject to the provisions of law restricting the public
disclosure of confidential information, any person may, during normal business hours,
inspect and copy any document filed in any proceeding. Such documents shall be made
available by the Hearing Clerk, as appropriate.

(2)  Cost of Duplication: Unless waived by the Department, the cost of
duplicating documents filed in any proceeding shall be borne by the person seeking
copies of such documents.

L. Sample Document:

STATE OF NEW MEXICO
SECRETARY OF ENVIRONMENT

NAME OF COMPLAINANT,
Complainant,

V. No.

NAME OF RESPONDENT,
Respondent.

TITLE OF DOCUMENT

Signature

NAME
ADDRESS & TELEPHONE NUMBER

CERTIFICATE OF SERVICE
| hereby certify that a copy of the foregoing [name of document] was [hand-
delivered/express mailed/faxed/mailed first class] on the following [party/counsel] of

record [date]:

[names and addresses of persons upon whom service is made.]



Signature

Name of signer

[11/15/90, 11/30/95; 20.1.5.100 NMAC — Rn, 20 NMAC 1.5.1.106 through 110, and 20
NMAC 1.5.1.112 through 118, Recompiled 11/27/01]

20.1.5.101-20.1.5.199 [RESERVED]
20.1.5.200 PREHEARING PROCEDURES:
A. Initiation of Process:

(1)  Filing of Request: The appeal process governed by this Part shall be
initiated by the filing of a Request for Hearing and served on the Department and any
other party.

(2)  Request for Hearing: The Request for Hearing shall include an Answer.
The Answer shall:

(a) clearly and directly admit or deny each of the factual assertions contained
in the Compliance Order/Determination; but where the Respondent/Complainant has no
knowledge of a particular factual assertion and so states, the assertion may be denied
on that basis. Any allegation of the Compliance Order/Determination not specifically
denied shall be deemed admitted;

(b) indicate any affirmative defenses upon which the
Respondent/Complainant intends to rely. Any affirmative defense not asserted in the
Request for Hearing, except a defense asserting lack of subject matter jurisdiction, shall
be deemed waived;

(c) be signed under oath or affirmation that the information contained therein
is to the best of the signer's knowledge believed to be true and correct; and

(d) have a copy of the Compliance Order/Determination attached.
B. Notice of Docketing; Notice of Hearing Officer Assignment:

(1) Notice of Docketing; Notice of Hearing Officer Assignment: The Hearing
Clerk shall, as soon as practicable after receipt of a Request for Hearing, issue a Notice
of Docketing containing the caption and docket number of the case, the date upon
which the Request for Hearing was received by the Hearing Clerk, and the name of the
Hearing Officer, if one has been designated. If a Hearing Officer has not been
designated, the parties shall be notified of the name and address of the Hearing Officer
as soon as one is assigned. A copy of this Part shall be included with a Notice of
Docketing sent to the Respondent/Complainant.



(2) Untimeliness: The Hearing Clerk shall docket any Request for Hearing,
without regard to whether it appears to be timely; but any party may move to dismiss an
untimely Request for Hearing.

C. Scheduling the Hearing:

(2) Compliance Determinations: The hearing for Compliance Determinations
shall be scheduled to begin no later than ninety (90) days after the date the Request for
Hearing was received, unless a stipulated or unopposed motion is filed requesting that
the ninety day deadline be waived. The motion to waive must be filed prior to the
expiration of the ninety day deadline.

(2)  Tire Recycling Act Compliance Order: Within five days of receipt of a
Request for Hearing, a public hearing shall be scheduled to begin at least fifteen days
and not more than twenty days after the date the notice of hearing is mailed to the
Respondent.

3) Notice of Hearing: The Hearing Clerk shall in consultation with the Hearing
Officer, but no later than thirty (30) days prior to the hearing date, issue and serve upon
the parties a Notice of Hearing setting forth the date, time, and location of the hearing.

4) Postponement of Hearing: No request for postponement of a hearing shall
be granted except upon consent of all parties or for good cause shown.

(5) Location of the Hearing: Unless otherwise ordered by the Secretary, the
hearing shall be in Santa Fe.

D. Motions:

(1) General: All motions, except those made orally during a hearing, shall be
in writing, specify the grounds for the motion, state the relief sought and state whether it
is opposed or unopposed. Each motion may be accompanied by an affidavit, certificate,
or other evidence relied upon and shall be served as provided by Section 115
[Subsection I. of 20.1.5.100 NMAC].

(2) Unopposed Motions: An unopposed motion shall state that concurrence of
all other parties was obtained. The moving party shall submit a proposed order
approved by all parties for the Hearing Officer's review.

(3) Opposed Motions: Any opposed motion shall state either that concurrence
was sought and denied, or why concurrence was not sought. A memorandum brief in
support of such motion may be filed with the motion.

(4) Response to Motions: Any party upon whom an opposed motion is served
shall have fifteen (15) days after service of the motion to file a response. A non-moving



party failing to file a timely response shall be deemed to have waived any objection to
the granting of the motion.

5) Reply to Response: The moving party may, but is not required to, submit a
reply to any response within ten (10) days after service of the response.

(6) Decision: All motions shall be decided by the Hearing Officer without a
hearing, unless otherwise ordered by the Hearing Officer sua sponte or upon written
request of any party.

[11/15/90, 11/30/95; 20.1.5.200 NMAC — Rn, 20 NMAC 1.5.11 200 through 203,
Recompiled 11/27/01]

20.1.5.201-20.1.5.299 [RESERVED]
20.1.5.300 DISCOVERY:
A. Scope of Discovery:

(2) Grounds: For a ULA Hearing, discovery shall be governed by the
provisions of the ULA. Discovery of information not privileged may be permitted if it
meets the following:

(a) the discovery will not unreasonably delay the proceeding;

(b) the information to be obtained is not unreasonably cumulative or
duplicative, or not otherwise reasonably obtainable;

(c) the discovery is not unreasonably burdensome; and

(d) there is a substantial reason to believe that the information sought will be
admissible at the hearing or will be likely to lead to the discovery of admissible
evidence.

(2) Request: Unless otherwise directed by the Hearing Officer, a party
requesting discovery shall serve the discovery request directly upon the party from
whom discovery is sought and shall file a notice with the Hearing Clerk, indicating the
date of service of the discovery request, the type of discovery sought and the party from
whom discovery is sought.

3) Response to Discovery Request: A party responding to a discovery
request shall serve the response, including any objections, upon the party making the
discovery request and shall file a notice with the Hearing Clerk, indicating the date of
service of the response, the type of discovery request being responded to, and the party
upon whom the response was served.



4) Continuing Obligation to Supplement Responses: Any party from whom
discovery is sought has a continuing obligation, subject to any objections interposed
and not overruled by the Hearing Officer, to supplement responses with relevant
information obtained after serving of the initial response and any previous supplemental
responses. Unless otherwise ordered by the Hearing Officer, supplemental responses
shall be served as soon as practicable, but no later than five (5) days from when the
information became available. If the information becomes available less than five days
before the hearing or during the hearing, it shall be brought to the attention of the
Hearing Officer for direction and ruling on use of the information.

(5) Privilege: A list of privileged documents, identified by titles, author, date,
and privilege or protection claimed shall be provided in response to discovery.

(6) Protective Order: The Hearing Officer may, upon motion and for good
cause shown, protect the discovery from disclosure. If such motion is granted, the
moving party may not present the protected discovery at the hearing.

(7) Motion to Compel, Sanctions: A party may move for an order compelling
discovery where the party from whom discovery was requested has failed to adequately
or timely respond. The Hearing Officer may order the response and may impose such
sanctions as may be appropriate, including but not limited to the following:

(a) refusal to allow the testimony of a witness not identified as required by
Section 301 [Subsection B. of this Section];

(b) denial of admission of a document not disclosed as required by Section
302; [Subsection C. of this Section]

(c) drawing of adverse inferences against the non-responsive party; and

(d) in an extreme case, dismissal or default judgment against the non-
responding party.

B. Identity of Witness: Except as provided in Subsection B of this Section
[Paragraph (2) of Subsection A. of this Section] or allowed by the Hearing Officer, each
party shall, within fifteen (15) days after receipt of notice of the scheduling of the hearing
or within forty-five (45) days before the hearing, whichever is closer to the hearing date,
provide the name and address of each person expected to be called as a witness and a
description of the general subject matter of the anticipated testimony of each witness.

C. Production of Documents:

Q) Definition: As used in this Subpart, "document” includes writings, memos,
correspondence, financial information, drawings, graphs, charts, photographs, video
tapes and other data compilations from which information can be obtained, and if
necessary, translated by the party through detection devices into reasonably usable



form. In addition, each copy of a document that is not identical in all respects to every
other copy shall be considered a separate document.

(2) Request: Provided the grounds in Section 300.A [Paragraph (1) of
Subsection A. of this Section] are met, any party, upon written request to another party,
may inspect and make copies of any designated documents in the possession or control
of the other party. The request shall set forth the items to be inspected either by
individual item or by category and describe each item and category with reasonable
particularity. The request shall specify a reasonable time, place and manner of making
the inspection and copies. Reasonable time means not less than twenty (20) days after
service of the request in the case of a Compliance Order and not less than ten (10)
days after service of the request in the case of a Compliance Determination.

D. Subpoenas: As allowed by the Act, the Hearing Clerk shall, upon written request
by any party, issue a subpoena requiring the attendance and testimony of any witness
and the production of any evidence in the possession or under the control of the witness
at the hearing or at deposition authorized by the Hearing Officer under Section 304
[Subsection E. of this Section]. A subpoena may be issued with the name and address
of the witness blank, to be completed by the requesting party.

E. Request for Admissions: Provided the grounds in Section 300.A [Paragraph (1)
of Subsection A. of this Section] are met, any party may serve upon any other party a
written request for the admission of any statement or opinion of fact or the application of
law to fact, including the genuineness of any document. If the request includes a
request for admission of the genuineness of a document, the document shall be
attached to the request unless it has been or is otherwise furnished or made available
for inspection and copying. Each statement shall be deemed admitted unless, within
twenty (20) days after service of the Request, or such longer or shorter period as the
Hearing Officer may prescribe, the party to whom the request is directed serves upon
the requesting party a sworn written response specifically denying such matter.

F. Depositions and Interrogatories:

(1) Motion: Requests for Depositions and Interrogatories must be made by
motion to the Hearing Officer and may be permitted only upon determination by the
Hearing Officer that the Grounds listed in Section 300.A [Paragraph (1) of Subsection A.
of this Section] are met.

(2) Order: Upon determining that a motion for depositions or interrogatories
should be granted, the Hearing Officer shall issue an order for the taking of such
discovery together with any conditions and terms of the discovery.

[11/15/90, 11/30/95; 20.1.5.300 NMAC — Rn, 20 NMAC 1.5.111.300 through 305,
Recompiled 11/27/01]

20.1.5.301-20.1.5.399 [RESERVED]



20.1.5.400 HEARING PROCEDURES:
A. Evidence:

(2) General: The Hearing Officer shall admit all relevant evidence, unless the
Hearing Officer determines that the evidence is irrelevant, immaterial, unduly repetitious
or otherwise unreliable or of little probative value. Evidence relating to settlement that
would be excluded in the courts under SCRA 1986, 11-408 is not admissible.

(2) Examination of Witnesses: Witnesses shall be examined orally, under
oath or affirmation, except as otherwise provided in this Part or by the Hearing Officer.
Parties shall have the right to cross-examine a witness. The Hearing Officer may limit
cross-examination that is unduly repetitious, harassing or beyond the scope of the
witness' direct testimony.

3) Exhibits: All exhibits offered in evidence shall be marked with a
designation identifying the person by whom the exhibit is offered, and numbered serially
in the sequence in which offered. Large charts and diagrams, models, and other bulky
exhibits are discouraged. Exhibits should be limited to 8 1/2 by 11 inches or be capable
of being folded to that size, unless otherwise necessary for adequate presentation of
evidence.

(4)  Official Notice: Official notice may be taken of any matter that may be
judicially noticed in the New Mexico courts. In a ULA Hearing, parties shall be given
adequate opportunity to show that such facts are erroneously noticed.

B. Objections and Offers of Proof:

(1)  Objection: Any objection concerning the conduct of the hearing may be
stated orally or in writing during the hearing. The party raising the objection must supply
a short statement of its grounds. The ruling by the Hearing Officer on any objection and
the reasons given for it shall be part of the record.

(2)  Offer of Proof: Whenever evidence is excluded from the record, the party
offering the evidence may make an offer of proof, which shall be included in the record.
The offer of proof for excluded oral testimony shall consist of a brief statement
describing the nature of the evidence excluded and what such evidence would have
proved. The offer of proof for excluded documents or exhibits shall consist of the
insertion in the record of the documents or exhibits excluded. Where the Secretary
decides that the ruling of the Hearing Officer in excluding the evidence was both
erroneous and prejudicial, the hearing may be reopened to permit the taking of such
evidence.

C. Burden of Persuasion:



(2) Compliance Order: The Complainant has the burden of going forward with
the evidence and of proving by a preponderance of the evidence the facts relied upon to
show the violation occurred and that the proposed civil penalty is appropriate. Following
the establishment of a prima facie case, the Respondent shall have the burden of going
forward with any adverse evidence or defense to the allegations.

(2) Compliance Determination: The Complainant has the burden of proving
cost eligibility and substantial compliance with the Act and Corrective Action Fund
Payment and Reimbursement Regulations.

3) Preponderance of Evidence: Each matter of controversy shall be
determined by the Hearing Officer upon a preponderance of the evidence.

[11/15/90, 11/30/95; 20.1.5.400 NMAC — Rn, 20 NMAC 1.5.1V.400 through 402,
Recompiled 11/27/01]

20.1.5.401-20.1.5.499 [RESERVED]
20.1.5.500 POST-HEARING PROCEDURES:

A. Filing the Transcript: Unless otherwise ordered by the Secretary or Hearing
Officer, the hearing shall be transcribed verbatim. The Hearing Clerk shall promptly
notify all parties and interested participants of the availability of the transcript. Any
person desiring a copy of the transcript must order a copy from the reporter.

B. Proposed Findings and Conclusions: Unless otherwise ordered by the Hearing
Officer, within thirty (30) days after the filing of the transcript, or within such time as may
be fixed by the Hearing Officer, any party may submit proposed findings of fact and
conclusions of law and closing argument. All such submissions shall be in writing,
served on all parties and contain adequate references to the record and authorities
relied on. No new evidence shall be presented unless specifically allowed by the
Hearing Officer.

C. Recommended Decision:

(1) Content: Unless otherwise ordered by the Secretary, the Hearing Officer
shall issue a recommended decision within thirty (30) days after the period for filing of
proposed findings and conclusions under Section 501 [Subsection B. of this Section]
has expired. The recommended decision shall contain the following:

(a) the Hearing Officer's findings of fact; conclusions regarding all material
issues of law or discretion, as well as reasons therefor;

(b) if applicable, a review of the penalty amount to determine if the agency
acted within its discretion in setting the penalty amount. If the Hearing Officer decides to
recommend a civil penalty different in amount or nature from the penalty recommended



to be assessed in the Compliance Order, the Hearing Officer shall set forth in the
recommended decision the specific reasons for the change; and

(c) a proposed final order.

(2) Comment on Recommended Decision: Any party may file, within fifteen
(15) days after service of the recommended decision, comments regarding the
recommended decision, including argument for, against or modification of the
recommended decision.

(3) Argument Before the Secretary: The Secretary may, upon request of a
party or sua sponte, allow oral argument on the recommended decision. If oral
argument is allowed, the Secretary shall specify the time and place for such oral
argument, after giving due consideration to the convenience of the parties and the need
for expeditious resolution of the proceeding.

D. Final Order by Secretary: As soon as practicable, but not later than thirty (30)
days, after expiration of the time for filing of comments on the recommended decision or
conclusion of oral argument, if allowed, the Secretary shall issue a final written order in
the matter.

(2) Decision: The Secretary may adopt, modify, or set aside the Hearing
Officer's recommended decision, and shall set forth in the final order the reasons for the
action taken. In a ULA Hearing, if the Secretary takes any action specified in the ULA
against the licensee, the final order shall specify that the licensee shall bear all costs of
the proceeding.

(2) Penalty: The Secretary may change the amount and nature of the civil
penalty, if any, assessed from the amount recommended by the Hearing Officer and
shall set forth reasons for the change. The final order shall also specify the fund to
which any civil penalty assessed shall be paid.

E. Payment of Civil Penalty: The Respondent shall pay the full amount of the civil
penalty, if any, assessed in the final order within ninety (90) days after receipt of the
final order unless otherwise ordered by the Secretary. Payment shall be made by
forwarding to the Hearing Clerk a cashier's check or certified check in the amount of the
penalty assessed in the final order, payable to the fund specified in the final order.

F. Judicial Review: Judicial review of the Secretary's final order shall be as
provided by law. The filing of an appeal does not stay any action, compliance,
corrective action or payment of penalty required by the final order, unless otherwise
ordered by the Secretary or the Court.

G. Preparation of Record Proper: The preparation of the Record Proper for an
appeal or for any other reason shall be the responsibility of the Hearing Clerk.



Appellant shall make satisfactory arrangements, including copying or transcript costs,
with the Hearing Clerk.

[11/15/90, 11/30/95; 20.1.5.500 NMAC — Rn, 20 NMAC 1.5.V.500 through 506,
Recompiled 11/27/01]

20.1.5.501-20.1.5.599 [RESERVED]
20.1.5.600 ALTERNATE RESOLUTION:
A. Summary Procedures:

(2) Use of Summary Procedures: Under the following limited circumstances,
the Secretary may dispose of a Request for Hearing after an expedited hearing for:

(a) a motion by a party to dismiss the Request for Hearing for jurisdictional
defects (i.e., an untimely Request, lack of final action); or

(b) a request by a party to decide the merits of the Request for Hearing on
legal arguments presented in writing and oral argument.

(2) Expedited Hearing: If the Hearing Officer determines that a request for an
expedited hearing has a likelihood of success and could fairly expedite the resolution of
the proceeding, then notice for a hearing shall be given as set forth in this Part. The
Hearing Officer shall then submit a recommended decision to the Secretary. The
Secretary shall either follow Section 503 [Subsection D. of 20.1.5.500 NMAC] for final
orders or remand to the Hearing Officer to proceed with a full hearing under this Part.

B. Settlement:

(1) Settlement Policy: The Secretary encourages settlement of a proceeding
at any time if the settlement is consistent with the provisions and objectives of the Act
and Regulations. Settlement conferences shall not affect any party's obligation to timely
respond to any matter governed by this Part, including the Respondent's obligation to
file a timely Request for Hearing under Section 200 [20.1.5.200 NMAC].

(2) Stipulated Final Order: The Secretary may approve a Stipulated Final
Order signed by all the parties. The Stipulated Final Order shall include all the terms
and conditions agreed to by the parties, and shall state that, for the purpose of this
proceeding, the parties admit the jurisdictional allegations of the Compliance
Order/Determination and consent to the relief specified, including the assessment of the
stated civil penalty, if any. If the Secretary disapproves the Stipulated Final Order, the
matter shall proceed as if there had been no Stipulated Final Order or settlement.

3) Withdrawal: The Respondent/Complainant may withdraw the Request for
Hearing or the Compliance Order at any time prior to a decision by the Secretary. A



Notice of Withdrawal shall be filed with the Hearing Clerk and served on all other
parties. The parties may file written objections to the Notice within ten (10) days after
receipt. If any objection is filed, the Secretary shall rule on the Notice.

[11/15/90, 11/30/95; 20.1.5.600 NMAC — Rn, 20 NMAC 1.5.VI.601, Recompiled
11/27/01]

20.1.5.601-20.1.5.699 [RESERVED]

PART 6: RULEMAKING PROCEDURES - WATER QUALITY CONTROL
COMMISSION

20.1.6.1 ISSUING AGENCY:

New Mexico Water Quality Control Commission.
[20.1.6.1 NMAC - Rp, 20.1.6.1 NMAC, 03/16/2018]
20.1.6.2 SCOPE:

This part governs the procedures to be followed by the commission, and by participants
before the commission, in connection with all rulemaking hearings before the
commission, except to the extent this part may be inconsistent with specific procedures
in governing law. In cases where this part is inconsistent with any rulemaking
procedures specified in governing law, the procedures in governing law apply, rather
than the procedures in this part.

[20.1.6.2 NMAC - Rp, 20.1.6.2 NMAC, 03/16/2018]

20.1.6.3 STATUTORY AUTHORITY:

Subsection E of Section 74-6-4 NMSA 1978 directs the commission to adopt,
promulgate and publish regulations. Section 74-6-6 NMSA 1978 requires a public
hearing prior to the adoption, amendment or repeal of a regulation, and specifies
requirements for such a hearing. Sections 14-4-1 through 14-4-11 NMSA 1978 require
specific public notice process and specifies filing requirements with the State Records
Administrator.

[20.1.6.3 NMAC - Rp, 20.1.6.3 NMAC, 03/16/2018]

20.1.6.4 DURATION:

Permanent.

[20.1.6.4 NMAC - Rp, 20.1.6.4 NMAC, 03/16/2018]



20.1.6.5 EFFECTIVE DATE:

March 16, 2018, unless a later date is cited at the end of a section.
[20.1.6.5 NMAC - Rp, 20.1.6.5 NMAC, 03/16/2018]

20.1.6.6 OBJECTIVE:

The objectives of this rule are:

A. to standardize the procedures used in rulemaking proceedings before the
commission;

B. to encourage public participation in the hearings conducted by the commission
for the promulgation of regulations;

C. to make possible the effective presentation of the evidence and points of view of
parties and members of the general public;

D. to allow all interested persons a reasonable opportunity to submit data, views or
arguments orally or in writing; and

E. to assure that commission hearings are conducted in a fair and equitable
manner.

[20.1.6.6 NMAC - Rp, 20.1.6.6 NMAC, 03/16/2018]
20.1.6.7 DEFINITIONS:
As used in this part:

A. "Act" means the Water Quality Act, Sections 74-6-1 through 74-6-17 NMSA
1978.

B. "Commission administrator" means the department employee designated by the
secretary of environment to provide staff support to the commission.

C. "Commission" means the water quality control commission.

D. "Constituent agency” means any or all agencies of the state defined as such
under the act.

E. "Department” means the New Mexico environment department.

F. "Document” means any paper, exhibit, pleading, motion, response,
memorandum, decision, order or other written or tangible item that is filed in a



proceeding under this part, or brought to or before the commission for its consideration,
but does not include a cover letter accompanying a document transmitted for filing.

G. "Exhibit" means any document or tangible item submitted for inclusion in the
hearing record.

H. "General public" means any person attending a hearing who has not submitted a
notice of intent to present technical testimony.

I. "Governing law" means the statute, including any applicable case law, which
authorizes and governs the decision on the proposed regulatory change.

J. "Hearing officer" means the person designated by the commission to conduct a
hearing under this part.

K. "Hearing record" means:
(1) the transcript of proceedings; and
(2)  the record proper.

L. "Participant” means any person who participates in a rulemaking proceeding
before the commission.

M. "Party" means the petitioner, any person filing a notice of intent to present
technical testimony, and any person filing an entry of appearance.

N. "Person” means an individual or any entity, including federal, state and local
governmental entities, however organized.

O. "Petitioner" means the person who petitioned the commission for the regulatory
change that is the subject of the hearing.

P. "Provide to the public" means for the commission to distribute rulemaking
information by:

(1) posting it on the commission’s website;
(2) posting it on the New Mexico sunshine portal;

3) making it available at the applicable constituent agency’s district, field, and
regional offices, if any;

(4) sending it by email to persons who have made a written request for notice
of announcements addressing the subject of the rulemaking proceeding and who have
provided an email address to the commission administrator;



(5) sending it by email to persons who have participated in the rulemaking
and who have provided an email address to the commission administrator;

(6) sending written notice that includes, at a minimum, an internet and street
address where the information may be found to persons who provide a postal address;
and

(7 providing it to the New Mexico legislative council for distribution to
appropriate interim and standing legislative committees.

Q. "Record proper" means all documents related to the hearing and received or
generated by the commission prior to the beginning, or after the conclusion, of the
hearing, including, but not limited to:

(1)  the petition for hearing and any response thereto;

(2)  the minutes (or an appropriate extract of the minutes) of the meeting at
which the petition for hearing was considered, and of any subsequent meeting at which
the proposed regulatory change was discussed;

(3) the notice of hearing;

(4)  affidavits of publication;

(5) acopy of all publications in the New Mexico register relating to the
proposed rule;

(6) notices of intent to present technical testimony;

(7)  acopy of any technical information that was relied upon in formulating the
final rule;

(8)  all written pleadings, including motions and responsive pleadings, and
orders;

(9) statements for the public record or other relevant materials received by the
agency during the public comment period;

(10) the hearing officer’s report, if any;
(11) a copy of the full text of the initial proposed rule, the full text of the final
adopted rule, and the concise explanatory statement filed with the state records

administrator;

(12) post-hearing submissions, if allowed;



(13) the audio recordings (or an appropriate extract of the recordings) of the
meeting(s) at which the commission deliberated on the adoption of the proposed
regulatory change;

(14) the commission’s decision and the reasons therefore; and

(15) any corrections made by the state records administrator pursuant to
Section 14-4-3 NMSA 1978.

R. "Regulation” means any rule, regulation or standard promulgated by the
commission and affecting one or more persons, besides the commission and the
department, except for any order or decision issued in connection with the disposition of
any case involving a particular matter as applied to a specific set of facts.

S. "Regulatory change" means the adoption, amendment or repeal of a regulation.

T. "Service" means personally delivering a copy of the document, exhibit or
pleading to the person required by this part to be served; mailing it to that person; or, if
that person has agreed, sending it by electronic transmission; if a person is represented
by an attorney, service of the document shall be made on the attorney; service by malil
is complete upon mailing the document; service by electronic transmission is complete
upon transmission of the document.

U. "Technical testimony" means scientific, engineering, economic or other
specialized testimony, but does not include legal argument, general comments, or
statements of policy or position concerning matters at issue in the hearing.

V. "Transcript of proceedings" means the verbatim record (audio recording or
stenographic) of the proceedings, testimony and argument in the matter, together with
all exhibits proffered at the hearing, whether or not admitted into evidence, including the
record of any motion hearings or prehearing conferences.

[20.1.6.7 NMAC - Rp, 20.1.6.7 NMAC, 03/16/2018]

20.1.6.8 LIBERAL CONSTRUCTION:

This part shall be liberally construed to carry out its purpose.
[20.1.6.8 NMAC - Rp, 20.1.6.8 NMAC, 03/16/2018]

20.1.6.9 SEVERABILITY:

If any provision or application of this part is held invalid, the remainder of this part, or its
application to other situations or persons, shall not be affected.

[20.1.6.9 NMAC - Rp, 20.1.6.9 NMAC, 03/16/2018]



20.1.6.10-20.1.6.99 [RESERVED]

20.1.6.100 POWERS AND DUTIES OF THE COMMISSION AND HEARING
OFFICER:

A. Commission: The commission shall exercise all powers and duties prescribed
under the act and this part not otherwise delegated to the hearing officer or the
commission administrator.

(1) The commission may issue procedural orders that either impose additional
procedural requirements or simplify the procedures provided in this part. In no event,
may the commission eliminate any procedural requirements of the act.

(2)  The appointment of a hearing officer does not preclude the commissioners
from attending or participating in the proceeding.

B. Hearing officer: The commission shall designate a hearing officer for each
hearing who shall exercise all powers and duties prescribed or delegated under this
part. The hearing officer shall conduct a fair and equitable proceeding, assure that the
facts are fully elicited, and avoid delay. The hearing officer shall have authority to take
all measures necessary for the maintenance of order and for the efficient, fair and
impartial consideration of issues arising in proceedings governed by this part, including,
but not limited to:

(1)  conducting hearings under this part;

(2)  ruling on motions and procedural requests that do not seek final resolution
of the proceeding, and issuing all necessary orders;

(3) administering oaths and affirmations, admitting or excluding evidence,
examining witnesses and allowing post-hearing submissions;

(4)  making such orders as may be necessary to preserve decorum and to
protect the orderly hearing process;

(5) if requested by the commission, preparing and filing a report of the
hearing, with recommendations for commission action;

(6) requesting parties to file original documents with the commission
administrator; and

(7 requesting a party to submit a proposed statement of reasons in support
of the commission’s decision.



C. Qualifications: The hearing officer may be an independent contractor or a
commissioner, shall be knowledgeable of the laws of the state and of administrative
hearing procedures, and shall not be:

(1) an employee of the department, except for the commissioners themselves
or their designees, or unless employed by the department as a hearing officer;

(2) aperson who has a personal bias or prejudice concerning a party or a
party’s lawyer or consultant, or has personal knowledge of disputed facts concerning
the proceeding, or is related to a party within the third degree of relationship, or has a
financial interest in the proceeding.

D. Notice of hearing officer assignment: If a hearing officer other than a
commissioner is assigned, the commission administrator shall notify the parties of the
name and address of the hearing officer. The commission administrator shall also, at
that time, forward to the hearing officer copies of all documents filed to date.

[20.1.6.100 NMAC - Rp, 20.1.6.100 NMAC, 03/16/2018]
20.1.6.101 GENERAL PROVISIONS- COMPUTATION OF TIME:

A. Computation of time: In computing any period of time prescribed or allowed by
this part, except as otherwise specifically provided, the day of the event from which the
designated period begins to run shall not be included. The last day of the computed
period shall be included, unless it is a Saturday, Sunday, or legal state holiday, in which
event the time is extended until the end of the next day, which is not a Saturday,
Sunday, or legal state holiday. Whenever a party must act within a prescribed period
after service upon them, and service is by mail, three days is added to the prescribed
period.

B. Extension of time: The commission or hearing officer may grant an extension of
time for the filing of any document upon timely motion of a party to the proceeding, for
good cause shown, and after consideration of prejudice to other parties.

[20.1.6.101 NMAC - Rp, 20.1.6.101 NMAC, 03/16/2018]
20.1.6.102 GENERAL PROVISIONS- RECUSAL.:

No commission member shall participate in any action in which his or her impatrtiality of
fairness may reasonably be questioned, and the member shall recuse himself or herself
in any such action by giving notice to the commission and the general public by
announcing this recusal on the record. In making a decision to recuse himself or
herself, the commission member may rely upon the Governmental Conduct Act,
Sections 10-16-1 through 10-16-18 NMSA 1978, the Financial Disclosures Act, Sections
10-16A-1 through 10-16A-8 NMSA 1978, or any other relevant authority.



[20.1.6.102 NMAC - Rp, 20.1.6.102 NMAC, 03/16/2018]
20.1.6.103 GENERAL PROVISIONS- EX PARTE DISCUSSIONS:

At no time after the commission’s determination to hold a public hearing on a petition
and before the issuance of the commission’s written decision under this part, shall the
department, or any other party, interested participant or their representatives discuss ex
parte the merits of the proceeding with any commission member or the hearing officer.

[20.1.6.103 NMAC - Rp, 20.1.6.103 NMAC, 03/16/2018]

20.1.6.104 DOCUMENT REQUIREMENTS - FILING AND SERVICE OF
DOCUMENTS:

A. The filing of any document as required by this part shall be accomplished by
delivering the document to the commission administrator.

B. Any person filing any document shall:

(2) provide the commission administrator with the original along with up to 15
copies of the document, provided that the commission administrator may waive the
requirement to provide up to 15 copies if an electronic copy of the original is provided in
a format acceptable for distribution to the commission members;

(2)  serve a copy of the document on each other party. If a party is
represented by an attorney, service of the document shall be made on the attorney; and

3) include a certificate of service, as shown in Section 500 of this rule.

C. Whenever this part requires service of a document, service shall be made by
delivering a copy to the person to be served by mailing it, or, if that person has agreed,
by sending it by electronic transmission to that person. Agreement to be served by
electronic transmission may be evidenced by placing the person’s email address on a
document filed pursuant to this part. Service by mail is complete upon mailing the
document. Service by electronic transmission is complete upon transmission of the
document.

D. Form of documents: Unless otherwise ordered by the hearing officer, all
documents, except exhibits, shall be prepared on 8 ¥2 x 11-inch white paper, printed
single-sided, and where appropriate, the first page of every document shall contain a
heading and caption as shown in Section 500 of this rule.

E. Documents issued by commission or hearing officer: All documents issued by the
commission or hearing officer shall be filed with the commission administrator, who shall
promptly serve copies of the documents upon all parties.



[20.1.6.104 NMAC - Rp, 20.1.6.104 NMAC, 03/16/2018]
20.1.6.105 EXAMINATION OF DOCUMENTS FILED:

A. Examination allowed: Subject to the provisions of law restricting the public
disclosure of confidential information, any person may, during normal business hours,
inspect and copy any document filed in any rulemaking proceeding before the
commission. Such documents shall be made available by the commission administrator,
as appropriate and shall also be made available on the New Mexico sunshine portal. If
the commission administrator determines that any part of the rulemaking record cannot
be practicably displayed or is inappropriate for public display on the New Mexico
sunshine portal, the commission administrator shall describe that part of the record,
shall note on the New Mexico sunshine portal that the part of the record is not
displayed, and shall provide instructions for accessing or inspecting that part of the
record.

B. Cost of duplication: The cost of duplicating documents shall be borne by the
person seeking copies of such documents, but the commission administrator shall not
charge a fee for providing the notice of proposed rulemaking in electronic form.

[20.1.6.105 NMAC - Rp, 20.1.6.105 NMAC, 03/16/2018]
20.1.6.106-20.1.1.199 [RESERVED]

20.1.6.200 PREHEARING PROCEDURES - PETITION FOR REGULATORY
CHANGE:

A. Any person may file a petition with the commission to adopt, amend, or repeal
any regulation within the jurisdiction of the commission.

B. The petition shall be in writing and shall include a statement of the reasons for
the regulatory change. The petition shall cite the relevant statutes that authorize the
commission to adopt the proposed rules and shall estimate the time that will be needed
to conduct the hearing. A copy of the entire rule, including the proposed regulatory
change, indicating any language proposed to be added or deleted, shall be attached to
the petition. The entire rule and its proposed changes shall be submitted to the
commission in redline fashion, and shall include line numbers. Any document that does
not include all the items required to be in a petition shall be returned to the petitioner
along with a copy of these rules and a check-off list of required items, and the petitioner
will be asked to resubmit their petition in the form required by these rules.

C. The commission shall determine, at a public meeting occurring no later than 90
days after receipt of the petition, whether or not to hold a public hearing on the proposal.
Any person may respond to the petition either in writing prior to the public meeting or in
person at the public meeting.



D. If the commission determines to hold a public hearing on the petition, it may
issue such orders specifying procedures for conduct of the hearing, in addition to those
provided by this part, as may be necessary and appropriate to fully inform the
commission of the matters at issue in the hearing or control the conduct of the hearing.
Such orders may include requirements for giving additional public notice, holding pre-
hearing conferences, filing direct testimony in writing prior to the hearing, or limiting
testimony or cross-examination.

[20.1.6.200 NMAC - Rp, 20.1.6.200 NMAC, 03/16/2018]
20.1.6.201 NOTICE OF HEARINGS:

A. Unless otherwise allowed by governing law and specified by the commission, the
commission shall provide to the public notice of the proposed rulemaking at least 60
days prior to the hearing.

B. Public notice for proposed regulatory changes of general application to the state
shall include publication in at least one newspaper of general circulation in the state,
publication in the New Mexico register, and such other means of providing notice as the
commission may direct or are required by law. Notice for proposed regulatory changes
that are confined in effect to a specific geographic area shall also be published in a
newspaper of general circulation in the area affected.

C. The notice of proposed rulemaking shall state:

(1) the subject of the proposed rule, including a summary of the full text of the
proposed rule and a short explanation of the purpose of the proposed rule;

(2)  acitation to the specific legal authority authorizing the proposed rule and
the adoption of the rule;

(3) acitation to technical information, if any, that served as a basis for the
proposed rule, and information on how the full text of the technical information may be
obtained,;

(4) the statutes, regulations, and procedural rules governing the conduct of
the hearing;

(5) the manner in which persons may present their views or evidence to the
commission including information on participating in the public hearing;

(6) the location where persons may secure copies of the proposed regulatory
change;

(7) an internet link providing free access to the full text of the proposed rule;
and



(8) if applicable, that the commission may make a decision on the proposed
regulatory change at the conclusion of the hearing.

[20.1.6.201 NMAC - Rp, 20.1.6.201 NMAC, 03/16/2018]
20.1.6.202 TECHNICAL TESTIMONY:

A. Any person, including the petitioner, who intends to present technical testimony
at the hearing shall, no later than 20 days prior to the hearing, file a notice of intent to
present technical testimony. The notice shall:

(2) identify the person for whom the witness(es) will testify;

(2) identify each technical witness the person intends to present, and state
the qualifications of that witness, including a description of their educational and work
background;

3) if the hearing will be conducted at multiple locations, indicate the location
or locations at which the witnesses will be present;

(4) include a copy of the direct testimony of each technical witness in
narrative form, and state the estimated duration of the direct oral testimony of that
witness;

(5) include the text of any recommended modifications to the proposed
regulatory change; and

(6) list and attach all exhibits anticipated to be offered by that person at the
hearing.

B. The hearing officer may enforce the provisions of this section through such action
as the hearing officer deems appropriate, including, but not limited to, exclusion of the
technical testimony of any witness for whom a notice of intent was not timely filed. If
such testimony is admitted, the hearing officer may keep the record open after the
hearing to allow responses to such testimony. The hearing officer may also require that
written rebuttal testimony be submitted prior to hearing.

[20.1.6.202 NMAC - Rp, 20.1.6.202 NMAC, 03/16/2018]

20.1.6.203 ENTRY OF APPEARANCE:

Any person may file an entry of appearance as a party. The entry of appearance shall
be filed no later than 20 days before the date of the hearing on the petition. In the event

of multiple entries of appearance by those affiliated with one interest group, the hearing
officer may consolidate the entries, or divide the service list to avoid waste of resources.



[20.1.6.203 NMAC - Rp, 20.1.6.203 NMAC, 03/16/2018]
20.1.6.204 PARTICIPATION BY GENERAL PUBLIC:

A. Any member of the general public may testify at the hearing. No prior notification
is required to present non-technical testimony at the hearing. Any such member may
also offer non-technical exhibits in connection with their testimony, so long as the exhibit
is not unduly repetitious of the testimony.

B. A member of the general public who wishes to submit a written statement for the
record, in lieu of providing oral testimony at the hearing, shall file the written statement
prior to the hearing or submit it at the hearing. Written comment must be mailed or
delivered to the commission administrator.

C. If the commission changes the date of the hearing or the deadline for submitting
comments as stated in the notice of proposed rulemaking, the commission shall provide
to the public notice of the change.

[20.1.6.204 NMAC - Rp, 20.1.6.204 NMAC, 03/16/2018]
20.1.6.205 LOCATION OF HEARING:

Unless otherwise provided by governing law, the commission shall hold hearings on
proposed regulatory changes of statewide application in Santa Fe, and at other places
the commission may prescribe. The commission may hold hearings on proposed
regulatory changes that are not of statewide application within the area substantially
affected by the proposal.

[20.1.6.205 NMAC - Rp, 20.1.6.205 NMAC, 03/16/2018]

20.1.6.206 PARTICIPATION BY CONFERENCE TELEPHONE OR OTHER
SIMILAR DEVICE:

A. A member of the commission may participate in a meeting or hearing of the
commission by means of a conference telephone or other similar communications
equipment when it is otherwise difficult or impossible for the member to attend the
meeting or hearing in person, provided that each member participating by conference
telephone can be identified when speaking, all participants are able to hear each other
at the same time and members of the public attending the meeting or hearing are able
to hear any member of the commission who speaks at the meeting or hearing. A
commission member’s participation by such means shall constitute presence in person
at the meeting or hearing. A commission member who needs to participate in this
manner must notify the commission administrator sufficiently in advance so as to permit
the commission administrator to arrange for the appropriate communications
equipment.



B. A witness may participate in a hearing of the commission by means of a
conference telephone or other similar communications equipment when an emergency
or circumstances make it impossible for the witness to attend the hearing in person. A
witness who needs to participate in this manner must receive permission from the
hearing officer sufficiently in advance of the hearing so as to permit the commission
administrator to arrange for the appropriate communications equipment. Each witness
participating in this manner must be identified when speaking, all participants must be
able to hear each other at the same time, and members of the public attending the
hearing must be able to hear any witness who speaks during the hearing.

[20.1.6.206 NMAC - Rp, 20.1.6.206 NMAC, 03/16/2018]
20.1.6.207 MOTIONS:

A. General: All motions, except those made orally during a hearing, shall be in
writing, specify the grounds for the motion, and state the relief sought. Each motion
shall be accompanied by an affidavit, certificate or other evidence relied upon and shall
be served as provided by 20.1.6.104 NMAC.

B. Unopposed motions: An unopposed motion shall state that the concurrence of all
other parties was obtained. The moving party shall submit a proposed order approved
by all parties for the hearing officer’s review.

C. Opposed motions: Any opposed motion shall state either that concurrence was
sought and denied, or why concurrence was not sought. A memorandum brief in
support of such motion may be filed with the motion.

D. Response to motions: Any party upon whom an opposed motion is served shall
have 15 days after service of the motion to file a response. A hon-moving party failing to
file a timely response shall be deemed to have waived any objection to the granting of
the motion.

E. Reply to response: The moving party may, but is not required to, submit a reply
to any response within 10 days after service of the response.

F. Decision: Non-dispositive motions may be decided by the hearing officer without
a hearing. The hearing officer shall refer any motion that would effectively dispose of the
matter to the commission for a decision, and may refer any other motion to the
commission. A procedural motion may be ruled upon prior to the expiration of the time
for response; any response received thereafter shall be treated as a request for
reconsideration of the ruling. The hearing officer shall file all original documents with the
commission administrator.

[20.1.6.207 NMAC - Rp, 20.1.6.207 NMAC, 03/16/2018]

20.1.6.208-20.1.6.299 [RESERVED]



20.1.6.300 HEARING PROCEDURES - CONDUCT OF HEARINGS:
A. The rules of civil procedure and the rules of evidence shall not apply.

B. The hearing officer shall conduct the hearing so as to provide a reasonable
opportunity for all persons to be heard without making the hearing unreasonably lengthy
or cumbersome, or burdening the record with unnecessary repetition. The hearing shall
proceed as follows.

(1) The hearing shall begin with an opening statement from the hearing
officer. The statement shall identify the nature and subject matter of the hearing and
explain the procedures to be followed.

(2)  The hearing officer may allow a brief opening statement by any party who
wishes to make one.

3) Unless otherwise ordered, the petitioner shall present its case first.

(4)  The hearing officer shall establish an order for the testimony of other
participants. The order may be based upon notices of intent to present technical
testimony, sign-in sheets and the availability of withesses who cannot be present for the
entire hearing.

(5) If the hearing continues for more than one day, the hearing officer shall
provide an opportunity each day for testimony from members of the general public.
Members of the general public who wish to present testimony should indicate their
intent on a sign-in sheet.

(6) The hearing officer may allow a brief closing argument by any person who
wishes to make one.

(7)  Atthe close of the hearing, the hearing officer shall determine whether to
keep the record open for written submittals in accordance with 20.1.6.304 NMAC. If the
record is kept open, the hearing officer shall determine and announce the subject(s) on
which submittals will be allowed and the deadline for filing the submittals.

C. If the hearing is conducted at multiple locations, the hearing officer may require
the petitioner's witnesses to summarize their testimony or be available for cross-
examination at each location. Other participants are not required to testify at more than
one location, and the hearing officer may prohibit a witness from testifying at more than
one location.

[20.1.6.300 NMAC - Rp, 20.1.6.300 NMAC, 03/16/2018]

20.1.6.301 TESTIMONY AND CROSS-EXAMINATION:



A. All testimony will be taken under oath or affirmation which may be accomplished
in mass or individually.

B. The hearing officer shall admit any relevant evidence, unless the hearing officer
determines that the evidence is incompetent or unduly repetitious. The hearing officer
shall require all oral testimony be limited to the position of the witness in favor of or
against the proposed rule.

C. Any person who testifies at the hearing is subject to cross-examination on the
subject matter of his or her direct testimony and matters affecting his or her credibility.
Any person attending the hearing is entitled to conduct such cross-examination as may
be required for a full and true disclosure of matters at issue in the hearing. The hearing
officer may limit cross-examination to avoid harassment, intimidation, needless
expenditure of time or undue repetition.

[20.1.6.301 NMAC - Rp, 20.1.6.301 NMAC, 03/16/2018]
20.1.6.302 EXHIBITS:

A. Any person offering an exhibit at hearing other than a document filed and served
before the hearing shall provide at least an original and 15 copies for the commission,
and a sufficient number of copies for every other party.

B. All exhibits offered at the hearing shall be marked with a designation identifying
the person offering the exhibit and shall be numbered sequentially. If a person offers
multiple exhibits, he shall identify each exhibit with an index tab or by other appropriate
means.

C. Large charts and diagrams, models, and other bulky exhibits are discouraged. If
visual aids are used, legible copies shall be submitted for inclusion in the record.

[20.1.6.302 NMAC - Rp, 20.1.6.302 NMAC, 03/16/2018]
20.1.6.303 TRANSCRIPT OF PROCEEDINGS:

A. Unless specified by the commission or the hearing officer, a verbatim transcript
shall be made of the hearing, including any deliberations. The cost of the original
transcript of the proceeding and of providing a copy for each commission member shall
be borne by the petitioner.

B. Any person may obtain a copy of the transcript of a proceeding. It shall be
obtained directly from the court reporter, and the cost of the transcript shall be paid
directly to the source.

[20.1.6.303 NMAC - Rp, 20.1.6.303 NMAC, 03/16/2018]



20.1.6.304 POST-HEARING SUBMISSIONS:

The hearing officer may allow the record to remain open for a reasonable period of time
following the conclusion of the hearing for written submission of additional evidence,
comments and arguments, revised proposed rule language, and proposed statements
of reasons. The hearing officer’s determination regarding post-hearing submissions
shall be announced at the conclusion of the hearing. In considering whether the record
will remain open, the hearing officer shall consider the reasons why the material was not
presented during the hearing, the significance of the material to be submitted and the
necessity for a prompt decision.

[20.1.6.304 NMAC - Rp, 20.1.6.304 NMAC, 03/16/2018]
20.1.6.305 HEARING OFFICER’S REPORT:

If the commission directs, the hearing officer shall file a report of the hearing. The
report shall identify the issues addressed at the hearing, identify the parties’ final
proposals, and the evidence supporting or opposing those proposals, including
discussion or recommendations as requested by the commission, and shall be filed with
the commission administrator within the time specified by the commission. The
commission administrator shall promptly notify each party that the hearing officer’s
report has been filed and shall provide a copy of the report along with a notice of any
deadline set for comments on that report.

[20.1.6.305 NMAC - Rp, 20.1.6.305 NMAC, 03/16/2018]
20.1.6.306 DELIBERATION AND DECISION:

A. If a quorum of the commission attended the hearing, and if the hearing notice
indicated that a decision might be made at the conclusion of the hearing, the
commission may immediately deliberate and make a decision on the proposed
regulatory change.

B. If the commission does not reach a decision at the conclusion of the hearing, the
commission administrator, following receipt of the transcript, will promptly furnish a copy
of the transcript to each commission member that did not attend the hearing and, if
necessary, to other commission members, commission counsel and the hearing officer.
Exhibits provided to those persons at the time of the hearing need not be supplied
again.

C. The commission shall reach its decision on the proposed regulatory change
within 60 days following the close of the record or the date the hearing officer’s report is
filed, whichever is later.

D. If, during the course of its deliberations, the commission determines that
additional testimony or documentary evidence is necessary for a proper decision on the



proposed regulatory change, the commission may, consistent with the requirements of
due process, reopen the hearing for such additional evidence only.

E. The commission shall issue its decision on the proposed regulatory change in a
suitable format, which shall include its reasons for the action taken.

F. The commission’s written decision is the official version of the commission’s
action, and the reasons for that action. Other written or oral statements by commission
members are not recognized as part of the commission’s official decision or reasons.

G. If the commission fails to act on a proposed rule within two years after the notice
of proposed rulemaking is published in the New Mexico register, the rulemaking is
automatically terminated unless the commission acts to extend the period for an
additional two years by filing a statement of good cause for the extension in the
rulemaking record. If the commission extends the rulemaking period, it shall provide for
additional public participation, comments, and hearing prior to adopting the rule.

H. The commission may terminate a rulemaking at any time by publishing a notice
of termination in the New Mexico register. If the commission terminates a rulemaking in
this manner, it shall provide to the public notice of its action.

[20.1.6.306 NMAC - Rp, 20.1.6.306 NMAC, 03/16/2018]
20.1.6.307 NOTICE OF COMMISSION ACTION:

A. The commission administrator shall provide to the public notice of the
commission’s action and a concise explanatory statement.

B. The adopted rule shall not take effect unless within 15 days of adoption of the
rule, the commission delivers the final rule to the state records administrator,
accompanied by a concise explanatory statement that contains:

(1) the date that the commission adopted the rule;
(2)  areference to the specific statutory authority authorizing the rule; and
(3) any findings required by law for adoption of the rule.

C. Adoption of the final rule occurs upon signature of the written decision.

D. If the state records administrator notifies the commission of having made any
minor, nonsubstantive corrections in spelling, grammar, and format in the filed rule, the
commission administrator shall provide to the public notice of the correction within 30

days of receiving the state records administrator’s record of correction.

[20.1.6.307 NMAC - Rp, 20.1.6.307 NMAC, 03/16/2018]



20.1.6.308-20.1.6.399 [RESERVED]
20.1.6.400 APPEAL OF REGULATIONS:

A. Appeal of any regulatory change by the commission shall be taken in accordance
with governing law.

B. The appellant shall serve a copy of the notice of appeal on the commission and
on each party.

C. The appellant shall be responsible for preparation of a sufficient number of
copies of the hearing record at the expense of appellant.

D. Unless otherwise provided by governing law, the filing of an appeal shall not act
as a stay of the regulatory change being appealed.

[20.1.6.400 NMAC - Rp, 20.1.6.400 NMAC, 03/16/2018]
20.1.6.401 STAY OF COMMISSION REGULATIONS:

A. Any person who is or may be affected by a rule adopted by the commission may
file a motion with the commission seeking a stay of that rule or regulatory change. The
motion shall include the reason for, and the legal authority supporting, the granting of a
stay. The movant shall file and serve the motion in accordance with the requirements of
Section 104 of this part at least 30 days before the meeting at which the commission will
consider the motion. The commission chair will decide at which meeting the motion will
be heard.

B. Unless otherwise provided by governing law, the commission may grant a stay
pending appeal of any regulatory change promulgated by the commission. The
commission may only grant a stay if good cause is shown after a motion is filed and a
hearing is held.

C. In determining whether good cause is present for the granting of a stay, the
commission, upon at least a two-thirds vote of the members voting shall consider:

(1) the likelihood that the movant will prevail on the merits of the appeal;

(2)  whether the moving party will suffer irreparable harm if a stay is not
granted;

(3)  whether substantial harm will result to other interested persons; and

(4)  whether harm will ensue to the public interest.



D. If no action is taken within 60 days after filing of the motion, the commission shall
be deemed to have denied the motion for stay.

[20.1.6.401 NMAC - Rp, 20.1.6.401 NMAC, 03/16/2018]
20.1.6.402-20.1.6.499 [RESERVED]
20.1.6.500 PREFERRED FORMAT:
STATE OF NEW MEXICO
WATER QUALITY CONTROL COMMISSION
IN THE MATTER OF PROPOSED
AMENDMENTS TO __ NMAC
[Name of Petitioner],
Petitioner.
CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing [name of document] was
served by [hand-delivery] [first class mail] [email] to all parties on [date].

[20.1.6.500 NMAC - Rp, 20.1.6.500 NMAC, 03/16/2018]
PART 7: PARENTAL RESPONSIBILITY ACT COMPLIANCE
20.1.7.1 ISSUING AGENCYTIIES]:

New Mexico Environment Department and Water Quality Control Commission, and any
other agency that may adopt this Part by reference.

[11/30/95; 20.1.7.1 NMAC - Rn, 20 NMAC 1.7.1.100, Recompiled 11/27/01]

20.1.7.2 SCOPE:

This Part applies to disciplinary proceedings by an issuing agency pursuant to the
Parental Responsibility Act against a license, certificate, registration or permit required
to engage in a profession or occupation.

[11/30/95; 20.1.7.2 NMAC - Rn, 20 NMAC 1.7.1.101, Recompiled 11/27/01]

20.1.7.3 STATUTORY AUTHORITY:



This Part is adopted pursuant to the Parental Responsibility Act, NMSA 1978, Sections
40-5A-1 to 40-5A-13, the Department of Environment Act, Section 9-7A-6, and the
following licensing laws:
A. Utility Operators Certification Act, NMSA 1978, Sections 61-33-1 et seq.;
B. Hazardous Waste Act, NMSA 1978, Section 74-4-4.4; and
C. Solid Waste Act, NMSA 1978, Section 74-9-8(N).
[11/30/95; 20.1.7.3 - Rn, 20 NMAC 1.7.1.102, Recompiled 11/27/01]
20.1.7.4 DURATION:
Permanent.
[11/30/95; 20.1.70.4 NMAC - Rn, 20 NMAC 1.7.1.103, Recompiled 11/27/01]
20.1.7.5 EFFECTIVE DATE:
November 30, 1995.
[11/30/95; 20.1.7.5 - Rn, 20 NMAC 1.7.1.104, Recompiled 11/27/01]
20.1.7.6 OBJECTIVE:
This Part is intended to implement the requirements of the Parental Responsibility Act
as they apply to the issuance, renewal, suspension or revocation of any license,
certificate, registration or permit required to engage in a profession or license by an
issuing agency.
[11/30/95; 20.1.7.6 NMAC - Rn, 20 NMAC 1.7.1.105, Recompiled 11/27/01]
20.1.7.7 DEFINITIONS:

A. All terms defined in the Parental Responsibility Act shall have the same
meanings in this Part unless defined below.

B. As used in this Part:

Q) "Agency" means, as the context requires, either the New Mexico
Environment Department, the Water Quality Control Commission or any other agency
that adopts this Part by reference. The Water Quality Control Commission delegates to
the Environment Department the administration and enforcement of this Part except for
the conducting of hearings and the issuance of final orders;



(2) "HSD" means the New Mexico Human Services Department;

(3) license" means a license, certificate, registration or permit issued by an
Agency that a person is required to have to engage in a profession or occupation in
New Mexico;

(4) "Statement of Compliance" means a certified statement from HSD stating
that an applicant or licensee is in compliance with a judgment and order for support; and

(5) "Statement of Non-compliance" means a certified statement from HSD
stating that an applicant or licensee is not in compliance with a judgment and order for
support.

[11/30/95; 20.1.7.7 NMAC - Rn, 20 NMAC 1.7.1.106, Recompiled 11/27/01]
20.1.7.8 GENERAL PROVISIONS: DISCIPLINARY PROCEEDINGS:

A. Disciplinary Action: If an applicant or licensee is not in compliance with a
judgment and order for support, the Agency:

(1) Shall deny an application for a license;
(2)  Shall deny the renewal of a license; and
3) Has grounds for suspension or revocation of a license.

B. Certified List: Upon receipt of HSD's certified list of obligors not in compliance
with a judgment and order for support, the Agency shall match the certified list against
the current list of Agency applicants and licensees. Upon the later receipt of an
application for licensure or renewal, the Agency shall match the applicant against the
current certified list. By the end of the month in which the certified list is received, the
Agency shall report to HSD the names of Agency applicants and licensees who are on
the certified list and the action the Agency has taken in connection with such applicants
and licensees.

C. Initial Action: Upon determination that an applicant or licensee appears on the
certified list, the Agency shall:

Q) Commence a formal proceeding under Section 203 [Subsection D of
20.1.7.8 NMAC] to take the appropriate action under Section 200 [Subsection A of
20.1.7.8 NMAC]; or

(2)  For current licensees only, informally notify the licensee that the licensee's
name is on the certified list, and that the licensee must provide the Agency with a
subsequent Statement of Compliance by the earlier of the application for license
renewal or a specified date not to exceed six months. If the licensee fails to provide the



Statement, the Agency shall commence a formal proceeding under Section 203
[Subsection D of 20.1.7.8 NMAC].

D. Notice of Contemplated Action: Prior to taking any action specified in Section 200
[Subsection A of 20.1.7.8 NMAC], the Agency shall serve upon the applicant or licensee
a written notice stating that:

(1) The Agency has grounds to take such action, and that the Agency shall
take such action unless the licensee or applicant:

(a) Mails a letter (certified mail return receipt requested) within twenty (20)
days after service of the notice requesting a hearing; or

(b) Provides the Agency, within thirty (30) days of the date of the notice, with
a Statement of Compliance; and

(2) If the applicant or licensee disagrees with the determination of non-
compliance, or wishes to come into compliance, the applicant or licensee should contact
the HSD Child Support Enforcement Division.

E. Evidence and Proof: In any hearing under this Part, relevant evidence is limited
to the following:

(1) A Statement of Non-compliance is conclusive evidence that requires the
Agency to take the appropriate action under section 200 [Subsection A of 20.1.7.8
NMAC], unless:

(2)  The applicant or licensee can provide the Agency with a subsequent
Statement of Compliance which shall preclude the Agency from taking any action based
solely on the prior Statement of Non-compliance.

F. Order: When an action is taken under this Part solely because the applicant or
licensee is not in compliance with a judgment and order for support, the order shall state
that the application or license shall be reinstated upon presentation of a subsequent
Statement of Compliance. The Agency may also include any other conditions necessary
to comply with Agency requirements for reapplications or reinstatement of lapsed
licenses.

G. Procedures: Proceedings under this Part shall be governed by the Uniform
Licensing Act, Section 61-1-1, et seq., and any adjudicatory procedures adopted by the
Agency.

[11/30/95; 20.1.7.8 NMAC - Rn, 20 NMAC 1.7.11.200 through 206, Recompiled 11/27/01]

PART 8: ENVIRONMENTAL IMPROVEMENT BOARD OPEN MEETINGS



20.1.8.1 ISSUING AGENCY:

Environmental Improvement Board.

[20.1.8.1 NMAC - N, 08-27-06]

20.1.8.2 SCOPE:

This part governs meetings conducted by the environmental improvement board in
addition to the requirements of 20.1.1 NMAC, except to the extent that this part may be
inconsistent with state law.

[20.1.8.2 NMAC - N, 08-27-06]

20.1.8.3 STATUTORY AUTHORITY:

This part is adopted pursuant to Sections 50-9-12, 74-1-9, 74-2-6, 74-3-5, 74-4-5 and
74-9-27 NMSA 1978.

[20.1.8.3 NMAC - N, 08-27-06]

20.1.8.4 DURATION:

Permanent.

[20.1.8.4 NMAC - N, 08-27-06]

20.1.8.5 EFFECTIVE DATE:

08-27-06, unless a later date is cited at the end of a section.
[20.1.8.5 NMAC - N, 08-27-06]

20.1.8.6 OBJECTIVE:

The objective of this part is to establish procedures for running the meeting.
[20.1.8.6 NMAC - N, 08-27-06]

20.1.8.7 DEFINITIONS:

[RESERVED]

[20.1.8.7 NMAC - N, 08-27-06]

20.1.8.8 OPEN MEETINGS RESOLUTION:



The board shall annually adopt an open meetings resolution, in accordance with the
Open Meetings Act.

[20.1.8.8 NMAC - N, 08-27-06]
20.1.8.9 BOARD MEMBER PARTICIPATION:

A. Pursuant to the provisions of the Open Meetings Act, a board member may
participate in a meeting of the board by means of a conference telephone or other
similar communications equipment when it is otherwise difficult or impossible for the
board member to attend the meeting in person.

B. Each board member participating by conference telephone must be identified
when speaking, all participants must be able to hear each other at the same time and
members of the public attending the meeting must be able to hear any board member
who speaks during the meeting.

C. Participation by such means shall constitute presence in person at the meeting.
[20.1.8.9 NMAC - N, 08-27-06]
20.1.8.10 PROCEDURE OF BOARD MEETINGS:

Robert’s Rules of Order shall generally govern the procedure of the board meetings
except as otherwise provided for by relevant statute or by the board rules.

[20.1.8.10 NMAC - N, 08-27-06]
20.1.8.11 ELECTION OF BOARD OFFICERS:

A. At its last regular meeting of every calendar year, the board shall elect from its
members the following officers: chair, vice-chair and secretary.

B. A member shall not be elected to the same office for more than two (2)
consecutive years.

C. The board shall fill a vacancy in any of these offices at its next regular meeting
after the vacancy occurs.

[20.1.8.11 NMAC - N, 08-27-06]
20.1.8.12 DUTIES OF BOARD CHAIR:
A. The chair of the board shall preside at all meetings; shall appoint all committees;

shall sign all certificates of registration, vouchers and other official documents; and shall
otherwise perform all duties pertaining to the office of the chair.



B. The vice-chair of the board shall, in the absence or incapacity of the chair,
exercise the duties and shall possess all the powers of the chair.

[20.1.8.12 NMAC - N, 08-27-06]

20.1.8.13  DUTIES OF BOARD SECRETARY:

The secretary of the board shall be responsible for insuring the timely preparation of
meeting minutes and shall consult with the board administrator in responding to
requests made pursuant to the Inspection of Public Records Act.

[20.1.8.13 NMAC - N, 08-27-06]

20.1.8.14 MEETING AGENDA:

A. The board chair and vice-chair shall work with the board administrator in
preparing and setting the agenda for all board meetings.

B. A board member who wishes to place an item on the meeting agenda must
submit a request to the board chair and vice-chair at least fifteen (15) days in advance
of the meeting at which the board member wishes the matter to be heard.

C. Any other person who wishes to place an item on the meeting agenda must
submit a request in writing to the board chair and vice-chair at least twenty (20) days in
advance of the meeting at which the person wishes the matter to be heard.

[20.1.8.14 NMAC - N, 08-27-06]
20.1.8.15  MEETING ATTENDANCE:

Any board member failing to attend three (3) consecutive meetings after receiving
proper notice shall be recommended for removal by the governor.

[20.1.8.15 NMAC - N, 08-27-06]

PART 9: RULEMAKING PROCEDURES - ENVIRONMENT DEPARTMENT
20.1.9.1 ISSUING AGENCY:

New Mexico Environment Department.

[20.1.9.1 NMAC - Rp 20.1.9.1 NMAC, 12/11/18]

20.1.9.2 STATUTORY AUTHORITY:



This part is adopted pursuant to Section 3-29-9, Subsection D of Section 9-7A-6, and
Sections 14-4-1 through 14-4-11 NMSA 1978.

[20.1.9.2 NMAC - Rp 20.1.9.2 NMAC, 12/11/2018]

20.1.9.3 SCOPE:

This part governs the procedures in all regulatory change hearings before the
department pursuant to the Department of Environment Act, Subsection D of Section 9-
7A-6 NMSA 1978; the Sanitary Projects Act, Sections 3-29-1 through 3-29-20 NMSA
1978; and the State Rules Act Sections 14-4-1 through 14-4-11 NMSA 1978.
[20.1.9.3 NMAC - Rp 20.1.9.3 NMAC, 12/11/2018]

20.1.94 DURATION:

Permanent.

[20.1.9.4 NMAC - Rp 20.1.9.4 NMAC, 12/11/2018]

20.1.95 EFFECTIVE DATE:

December 11, 2018, unless a later date is cited at the end of a section.

[20.1.9.5 NMAC - Rp 20.1.9.5 NMAC, 12/11/2018]

20.1.9.6 OBJECTIVE:

The purposes of this part are:

A. to standardize the procedures used in rulemaking proceedings before the
department pursuant to the Department of Environment Act, the Sanitary Projects Act,
and the State Rules Act;

B. to encourage public participation in the regulatory change hearings conducted by
the department pursuant to the Department of Environment Act and Sanitary Projects

Act;

C. to make possible the effective presentation of the evidence and points of view of
parties and members of the general public;

D. to allow all interested persons a reasonable opportunity to submit data, views, or
arguments orally or in writing; and



E. to assure that rulemaking proceedings pursuant to the Department of
Environment Act, the Sanitary Projects Act, and the State Rules Act are conducted by
the department in a fair and equitable manner.

[20.1.9.6 NMAC - Rp 20.1.9.6 NMAC, 12/11/2018]
20.1.9.7 DEFINITIONS:
As used in this part:

A. "department” means the New Mexico environment department;

B. "document" means any paper, exhibit, pleading, motion, response,
memorandum, decision, order, or other written or tangible item that is filed in a
proceeding under this part, or is brought to or before the secretary for consideration, but

does not include a cover letter accompanying a document transmitted for filing;

C. "exhibit" means any document or tangible item submitted for inclusion in the
hearing record;

D. "general public" includes any person attending a hearing who has not
submitted a notice of intent to present technical testimony;

E. "governing law" means the statute, including any applicable case law, which
authorizes and governs the decision on the proposed regulatory change;

F. "hearing clerk” means the department employee designated by the secretary as
the hearing clerk for the department;

G. "hearing officer" means the person designated by the secretary of the
department to conduct a hearing under this part; the hearing officer may be an
employee of the department;

H. "hearing record” means:

(2) the transcript of proceedings; and

(2) the record proper;

I. "participant" means any person who participates in a rulemaking proceeding
before the secretary;

J. "party" means the petitioner, any person filing a notice of intent to present
technical testimony, and any person filing an entry of appearance;



K. "person” means an individual or entity, including federal, state, local, and tribal
governmental entities, however organized,;

L. "petitioner" means the person who petitioned the secretary for the regulatory
change that is the subject of the rulemaking hearing;

M. "provide to the public" means for the secretary to distribute rulemaking
information by:

(2) posting it on the department website;

(2) posting it on the New Mexico sunshine portal;

3) making it available at the department’s district, field, and regional offices;

(4) sending it by email to persons who have made a written request for notice
of announcements addressing the subject of the rulemaking proceeding and who have

provided an email address to the secretary’s hearing office administrator;

(5) sending it by email to persons who have participated in the rulemaking
and who have provided an email address to the secretary’s hearing office administrator;

(6)  sending written notice that includes, at a minimum, an internet and street
address where the information may be found to persons who provided a postal address;
and

(7)  providing it to the New Mexico legislative council service for distribution to
appropriate interim and standing legislative committees.

N. "record proper” means all documents related to the hearing and received or
generated by the secretary prior to the beginning, or after the conclusions, of the
hearing, including but not limited to:

(1) the petition for hearing, including the proposed regulatory change and any
response thereto;

(2)  the notice of hearing;
(3) affidavits of publication;

(4)  acopy of all publications in the New Mexico register relating to the
proposed rule;

(5) notices of intent to present technical testimony;



(6) all written pleadings, including motions and responsive pleadings and
orders;

(7)  acopy of any technical information that was relied upon in formulating the
final rule;

(8) statements for the public record or other relevant materials received by the
department during the public comment period;

(9) the hearing officer’s report, if any;

(10) a copy of the full text of the initial proposed rule, the full text of the final
adopted rule, and the concise explanatory statement filed with the state records
administrator;

(11) post-hearing submissions, if allowed; and
(12) the secretary’s decision and the reasons therefore; and

(13) any correction made by the state records administrator pursuant to
Section 14-4-3 NMSA 1978.

O. "regulation” means any regulation, rule, or standard promulgated by the
secretary and affecting one or more persons, besides the secretary and the department,
except for any order or decision issued in connection with the disposition of any case
involving a particular matter as applied to a specific set of facts;

P. "regulatory change" means the adoption, amendment or repeal of a regulation;

Q. "secretary" means the secretary of the New Mexico environment department,
the secretary’s designee, or any person who properly assumes the role of the secretary
in the event of the secretary’s recusal or disqualification.

R. "service" means personally delivering a copy of the document, exhibit, or
pleading to the person required by this part to be served; mailing it to that person; or if
that person has agreed, sending it by facsimile or electronic transmission; if a person is
represented by an attorney, service of the document shall be made on the attorney;
service by mail is complete upon mailing the document; service by facsimile or
electronic transmission is complete upon transmission of the document.

S. "technical testimony" means scientific, engineering, economic, or other
specialized testimony, but does not include legal argument, general comments, or
statements of policy or position concerning matters at issue in the hearing; and

T. "transcript of proceedings” means the verbatim record (audio recording or
stenographic) of the proceedings, testimony, and argument in the matter, together with



all exhibits proffered at the hearing, whether or not admitted into evidence, including the
recording of any motion hearings or prehearing conferences.

[20.1.9.7 NMAC - Rp 20.1.9.7 NMAC, 12/11/18]

20.1.9.8 POWERS AND DUTIES OF THE DEPARTMENT AND HEARING
OFFICER:

A. Department: The secretary of the department shall exercise all powers and
duties prescribed by Subsection D of Section 9-7A-6 or Section 3-29-9 NMSA 1978,
and by this part, and not otherwise delegated to the hearing officer. The secretary shall
have the authority to take all measures necessary and appropriate to maintain an
orderly, efficient and fair proceeding.

B. Hearing officer: The secretary shall designate a hearing officer for each hearing
who shall exercise all powers and duties prescribed or delegated under this part. The
hearing officer shall conduct a fair and equitable proceeding, assure that the facts are
fully elicited, and avoid delay. The hearing officer shall have authority to take all
measures necessary for the maintenance of order and or the efficient, fair, and impartial
consideration of issues arising in proceedings governed by this part, including, but not
limited to:

(1)  conducting hearings under this part;

(2) ruling on motions and procedural requests that do not seek final resolution
of the proceeding, and issuing all necessary orders;

(3) administering oaths and affirmations, admitting or excluding evidence,
examining witnesses, and allowing post-hearing submissions;

(4)  making such orders as may be necessary to preserve decorum and to
protect the orderly hearing process;

(5) if requested by the secretary, preparing and filing a report of the hearing,
with recommendations for the secretary’s action;

(6) requesting parties to file original documents with the secretary’s hearing
office administrator; and

(7 requesting a party to submit a proposed statement of reasons in support
of the secretary’s decision.

C. Qualifications: The hearing officer may be an independent contractor, shall be
knowledgeable of the laws of the state and of administrative hearing procedures, and
shall not be:



(1) an employee of the department, except for the secretary, or unless
employed by the department as a hearing officer;

(2) aperson who has a personal bias or prejudice concerning a party, a
party’s lawyer, or consultant; has personal knowledge of disputed facts concerning the
proceeding; is related to a party within the third degree of relationship; or has a financial
interest in the proceeding.

D. Notice of hearing officer assignment: If a hearing officer other than the secretary
is assigned, the secretary’s hearing office administrator shall notify the parties of the
name and address of the hearing officer. The secretary’s hearing office administrator
shall also, at that time, forward to the hearing officer copies of all documents filed to
date.

[20.1.9.8 NMAC - Rp 20.1.9.8 NMAC, 12/11/2018]
20.1.9.9 GENERAL PROVISIONS:
A. Liberal construction: This part shall be liberally construed to carry out its purpose.

B. Severability: If any part or application of this part is held invalid, the remainder of
this part or its application to other persons or situations shall not be affected.

C. Computation of time: In computing any period of time prescribed or allowed by
this part, except as otherwise specifically provided, the day of the event from which the
designated period begins to run shall not be included. The last day of the computed
period shall be included, unless it is a Saturday, Sunday, or legal state holiday, in which
event the time is extended until the end of the next day, which is not a Saturday,
Sunday, or legal state holiday. Whenever a party must act within a prescribed period
after service upon them, and service is by mail, three days is added to the prescribed
period.

D. Extension of time: The secretary or hearing officer may grant an extension of
time for the filing of any document upon timely motion of a party to the proceeding, for
good cause shown, and after consideration of prejudice to other parties.

[20.1.9.9 NMAC - Rp 20.1.9.9 NMAC, 12/11/2018]

20.1.9.10 DOCUMENT REQUIREMENTS - FILING, SERVICE, AND
EXAMINATION:

A. The filing of any document as required by this part shall be accomplished by
delivering the document to the secretary’s hearing office administrator.

B. Any person filing any document shall:



(2) provide the secretary’s administrator with the original document;

(2) if the document is a notice of intent to present technical testimony filed by
any person other than the petitioner, serve a copy thereof on the petitioner.

C. The petitioner and any person who has filed a timely notice of intent to present
technical testimony under this part may inspect all documents that have been filed in a
proceeding in which they are involved as participants. Such inspection shall be
permitted in accordance with the Inspection of Public Records Act, Sections 14-2-1
through 14-2-12 NMSA 1978. The secretary’s hearing office administrator shall notify
the petitioner and all persons who have filed a timely notice of intent to present technical
testimony by email whenever any document is filed in a proceeding under this part. Any
such person who does not provide an email address shall instead be notified by mail.

D. All documents filed under this part shall be made available to any person for
inspection upon request and shall, to the extent required by law, be made available on
the department’s website and the New Mexico sunshine portal.

E. Examination allowed: Subject to the provisions of law restricting the public
disclosure of confidential information, any person may, during normal business hours,
inspect and copy any document filed in any rulemaking proceeding before the secretary.
Such documents shall be made available by the secretary’s hearing office administrator,
as appropriate, and shall also be made available on the New Mexico sunshine portal. If
the secretary’s hearing office administrator determines that any part of the rulemaking
record cannot be practicably displayed or is inappropriate for public display on the New
Mexico sunshine portal, the secretary’s hearing office administrator shall describe that
part of the record, shall note on the New Mexico sunshine portal that the part of the
record is not displayed, and shall provide instructions for accessing or inspecting that
part of the record.

F. Cost of duplication: The cost of duplicating documents shall be borne by the
person seeking copies of such documents, but the secretary’s hearing office
administrator shall not charge a fee for providing the notice of proposed rulemaking in
electronic form.

[20.1.9.10 NMAC - Rp 20.1.9.10 NMAC, 12/11/2018]

20.1.9.11 EX PARTE DISCUSSIONS:

At no time after the filing of a petition under this part shall any petitioner or member of
the public discuss ex parte the merits of the proceeding with the secretary or hearing
officer. This prohibition does not preclude department staff who are not and have not

been involved in the petition from conferring with the secretary or hearing officer.

[20.1.9.11 NMAC - Rp 20.1.9.11 NMAC, 12/11/2018]



20.1.9.12 PREHEARING PROCEDURES:
A. Petition for regulatory changes.

(1)  Any person, including the department, may file a petition with the
secretary to adopt, amend or repeal any regulation within the jurisdiction of the
secretary.

(2) If the department is the petitioner and intends to file a petition under the
Sanitary Projects Act, the department shall prepare the proposed regulatory change in
consultation with representatives of the associations as defined in Section 3-29-2 NMSA
1978.

(3)  The petition shall be in writing and shall include a statement of reasons for
the regulatory change. The proposed regulatory change, indicating any language to be
added or deleted, shall be attached to the petition.

(4)  The secretary shall determine no later than 60 days after receipt of the
petition whether or not to hold a public hearing on the petition.

(5) If the secretary determines to hold a public hearing on the petition, the
secretary may issue such orders specifying procedures for the conduct of the hearing,
in addition to those provided by this part, as may be necessary and appropriate.

B. Notice of hearings.

(1) The secretary shall provide to the public notice of the proposed
rulemaking at least 30 days prior to the hearing. Notice of the proposed rulemaking shall
include publication in at least one newspaper of general circulation in the state,
publication in the New Mexico register, the department’s website, and such other means
as the secretary may direct or are required by law.

(2)  The notice of proposed rulemaking shall state:

(a) the subject of the proposed rule, including a summary of the full text of the
proposed rule and a short explanation of the purpose of the proposed rule;

(b) a citation to the specific legal authority authorizing the proposed rule and a
short explanation of the purpose of the proposed rule;

(c) a citation to technical information, if any, that served as a basis for the
proposed rule, and information on how the full text of the technical information may be
obtained,;

(d) the statutes, regulations, and procedural rules governing the conduct of
the hearing;



(e) the manner in which persons may present their views or evidence to the
secretary, including the time, place, and information on participating in the public
hearing;

() the location where persons may secure copies of the full text of the
proposed regulatory change;

(9) an internet link providing free access to the full text of the proposed rule;
and

(h) if applicable, that the secretary may make a decision on the proposed
regulatory change at the conclusion of the hearing.

C. Participation by public.

(1)  Any member of the general public may testify at the hearing. No prior
notification is required to present non-technical testimony at the hearing. Any such
member may also offer non-technical exhibits in connection with his or her testimony, so
long as the exhibit is not unduly repetitious of the testimony.

(2)  Any member of the general public who wishes to submit a written
statement for the record, in lieu of giving oral testimony at the hearing, shall file the
written statement prior to the hearing or submit it at the hearing. Written comment must
be mailed or delivered to the secretary’s administrator.

D. Location of hearing: Unless otherwise permitted by governing law, the secretary
shall hold hearings on proposed regulatory changes in Santa Fe and at other places the
secretary may prescribe.

E. If the secretary changes the date of the hearing or the deadline for submitting
comments as stated in the notice of proposed rulemaking, the secretary shall provide
notice to the public of the change.

[20.1.9.12 NMAC - Rp 20.1.9.12 NMAC, 12/11/2018]
20.1.9.13  TECHNICAL TESTIMONY:

A. Any person, including the petitioner, who intends to present technical testimony
at the hearing shall, no later than 15 days prior to the hearing, file a notice of intent to

present technical testimony with the secretary’s hearing office administrator. The notice
shall:

Q) identify the person for whom the witness(es) will testify;



(2) identify each technical witness the person intends to present and state the
qualifications of that witness, including a description of their education and work
background;

3) if the hearing will be conducted at multiple locations, indicate the location
or locations at which the witnesses will be present;

4) include a copy of the direct testimony of each technical witness in
narrative form;

5) include the text of any recommended modifications to the proposed
regulatory change; and

(6) list and attach all exhibits anticipated to be offered by that person at the
hearing, including any proposed statement of reasons for adoption of rules.

B. The hearing officer may enforce the provisions of this section through such action
as the hearing officer deems appropriate, including, but not limited to, exclusion of the
technical testimony of any witness for whom a notice of intent was not timely filed. If
such testimony is admitted, the hearing officer may keep the record open after the
hearing to allow responses to such testimony. The hearing officer may also require that
written rebuttal testimony be submitted prior to the hearing.

[20.1.9.13 NMAC - Rp 20.1.9.13 NMAC, 12/11/2018]
20.1.9.14 ENTRY OF APPEARANCE:

Any person may file an entry of appearance as a party. The entry of appearance shall
be filed with the secretary’s hearing office administrator no later than 20 days before the
date of the hearing on the petition. In the event of multiple entries of appearance by
those affiliated with one interest group, the hearing officer may consolidate the entries,
or divide the service list to avoid waste of resources.

[20.1.9.14 NMAC - Rp 20.1.9.14 NMAC, 12/11/2018]

20.1.9.15 PARTICIPATION BY CONFERENCE TELEPHONE OR OTHER
SIMILAR DEVICE:

A witness may participate in a rulemaking hearing before the secretary by means of a
telephone conference or other similar communications equipment when an emergency
or circumstances make it impossible for the witness to attend the hearing in person. A
witness who wishes to participate in a rulemaking hearing in this manner must receive
permission from the hearing officer or the secretary sufficiently in advance of the
rulemaking hearing. No witness may participate in a rulemaking hearing by telephone
conference unless the witness makes a request sufficiently in advance of the
rulemaking hearing so as to permit the secretary’s hearing office administrator to



arrange for an adequate telephone hookup. Each witness participating by telephone
must be identified when speaking, all participants must be able to hear each other at the
same time, and members of the public attending the hearing must be able to hear any
witness who speaks during the hearing.

[20.1.9.15 NMAC — N, 12/11/2018]
20.1.9.16 MOTIONS:

A. General: All motions, except those made orally during a hearing, shall be in
writing, specify the grounds for the motion and state the relief sought. Each motion shall
be accompanied by an affidavit, certificate, or other evidence relied upon and shall be
served as provided by 20.1.9.10 NMAC.

B. Unopposed motions: An unopposed motion shall state that the concurrence of all
other parties was obtained. The moving party shall submit a proposed order approved
by all parties for the hearing officer’s review.

C. Opposed motions: Any opposed motion shall state either that concurrence was
sought and denied, or why concurrence was not sought. A memorandum brief in
support of such motion may be filed with the motion.

D. Response to motions: Any party upon whom an opposed motion is served shall
have 15 days after service of the motion to file a response. A non-moving party failing to
file a timely response shall be deemed to have waived any objection to the granting of
the motion.

E. Reply to response: The moving party may, but is not required to, submit a reply
to any response within 10 days after service of the response.

F. Decision: All motions shall be decided by the hearing officer without a hearing,
unless otherwise ordered by the hearing officer sua sponte or upon written request of
any party. The hearing officer shall refer any motion that would effectively dispose of the
matter, and may refer any other motion, to the secretary for a decision. A procedural
motion may be ruled upon prior to the expiration of the time for response; any response
received thereafter shall be treated as a request for reconsideration of the ruling. The
hearing officer shall file all original documents with the secretary’s hearing office
administrator.

[20.1.9.16 NMAC — N, 12/11/2018]
20.1.9.17 HEARING PROCEDURES - CONDUCT OF HEARINGS:

A. The rules of civil procedure and the rules of evidence shall not apply.



B. The hearing officer shall conduct the hearing so as to provide a reasonable
opportunity for all persons to be heard without making the hearing unreasonably lengthy
or cumbersome or burdening the record with unnecessary repetition. The hearing shall
proceed as follows:

(1)  The hearing shall begin with an opening statement from the hearing
officer. The statement shall identify the nature and subject matter of the hearing and
explain the procedures to be followed.

(2)  The hearing officer may allow a brief opening statement by any party who
wishes to make one.

(3) Unless otherwise ordered, the petitioner shall present its case first.

(4)  The hearing officer shall establish an order for the testimony of other
participants. The order may be based upon notices of intent to present technical
testimony, sign-in sheets, and the availability of withesses who cannot be present for
the entire hearing.

5) If the hearing continues for more than one day, the hearing officer shall
provide an opportunity each day for testimony from the members of the general public.
Members of the general public who wish to present testimony should indicate their
intent on a sign-in sheet.

(6)  The hearing officer may allow a brief closing argument by any person who
wishes to make one.

(7)  Atthe close of the hearing, the hearing officer shall determine whether to
keep the record open for written submittals in accordance with 20.1.9.21 NMAC. If the
record is kept open, the hearing officer shall determine and announce the subject(s) on
which submittals will be allowed and the deadline for filing the submittals.

C. If the hearing is conducted at multiple locations, the hearing officer may require
the petitioner’s witnesses to summarize their testimony or be available for cross-
examination at each location. Other participants are not required to testify at more than
one location, and the hearing officer may prohibit a witness from testifying at more than
one location.

[20.1.9.17 NMAC - N, 12/11/2018]
20.1.9.18 TESTIMONY AND CROSS-EXAMINATION:

A. All testimony will be taken under oath or affirmation which may be accomplished
en masse or individually.



B. The hearing officer shall admit any relevant evidence, unless the hearing officer
determines that the evidence is incompetent or unduly repetitious. The hearing officer
shall require all oral testimony be limited to the position of the witness in favor or against
the proposed rule.

C. Any person who testifies at the hearing is subject to cross-examination on the
subject matter of his or her direct testimony and matters affecting his or her credibility.
Any person attending the hearing is entitled to conduct such cross-examination as may
be required for a full and true disclosure of matters at issue in the hearing. The hearing
officer may limit cross-examination to avoid harassment, intimidation, needless
expenditure of time, or undue repetition.

[20.1.9.18 NMAC - N, 12/11/2018]
20.1.9.19 EXHIBITS:

A. Any person offering an exhibit at hearing, other than a document filed and served
before the hearing, shall provide an original for the secretary and a sufficient number of
copies for every other party.

B. All exhibits offered at the hearing shall be marked with a designation identifying
the person offering the exhibit and shall be numbered sequentially. If a person offers
multiple exhibits, he or she shall identify each exhibit with an index tab or by other
appropriate means.

C. Large charts and diagrams, models, and other bulky exhibits are discouraged. If
visual aids are used, legible copies shall be submitted for inclusion in the record.

[20.1.9.19 NMAC - N, 12/11/2018]
20.1.9.20 TRANSCRIPT OF PROCEEDINGS:

A. Unless specified by the secretary or hearing officer, a verbatim transcript shall be
made of the hearing. The cost of the original transcript of the proceeding and of
providing a copy for each member shall be borne by the petitioner.

B. Any person may obtain a copy of the transcript of a proceeding. It shall be
obtained directly from the court reporter, and the cost of the transcript shall be paid
directly to the source.

[20.1.9.20 NMAC - N, 12/11/2018]
20.1.9.21 POST-HEARING SUBMISSIONS:

The hearing officer may allow the record to remain open for a reasonable period of time
following conclusion of the hearing for written submission of additional evidence,



comments arguments, and proposed statements of reasons. The hearing officer’s
determination regarding post-hearing submissions shall be announced at the conclusion
of the hearing. In considering whether the record will remain open, the hearing officer
shall consider the reasons why the material was not presented during the hearing, the
significance of material to be submitted, and the necessity for a prompt decision. If the
record is kept open, the hearing officer shall determine and announce the subject(s) on
which submittals will be allowed and the deadline for filing the submittals.

[20.1.9.21 NMAC - N, 12/11/2018]
20.1.9.22 HEARING OFFICER’S REPORT:

If the secretary directs, the hearing officer shall file a report of the hearing. The report
shall identify the issues addressed at the hearing, identify the parties’ final proposals,
and the evidence supporting those proposals, including discussion or recommendations
as requested by the secretary, and shall be filed with the secretary’s administrator within
the time specified by the secretary. The secretary’s hearing office administrator shall
promptly notify each party that the hearing officer’s report has been filed and shall
provide a copy of the report along with a notice of any deadline set for comments on
that report.

[20.1.9.22 NMAC - N, 12/11/2018]
20.1.9.23 DELIBERATION AND DECISION:

A. If the hearing notice indicated that a decision might be made at the conclusion of
the hearing, the secretary may immediately make a decision on the proposed regulatory
change.

B. The secretary shall reach a decision on the proposed regulatory change within
60 days following close of the record or the date the hearing officer’s report is filed,
whichever is later.

C. If the secretary determines that additional testimony or documentary evidence is
necessary for a proper decision on the proposed regulatory change, the secretary may,
consistent with the requirements of due process, reopen the hearing for such additional
evidence only.

D. The secretary shall issue a decision on the proposed regulatory change in a
suitable format which shall include the secretary’s reasons for the action taken.

E. The secretary’s written decision is the official version of the secretary’s action,
and the reasons for that action. Other written or oral statements by the secretary are not
recognized as part of the secretary’s official decision.



F. If the secretary fails to act on a proposed regulatory change within two years
after the notice of proposed rulemaking is published in the New Mexico register, the
rulemaking is automatically terminated unless the secretary acts to extend the period for
an additional two years by filing a statement of good cause for the extension in the
rulemaking record. If the secretary extends the rulemaking period, the secretary shall
provide for additional public participation, comments, and hearing(s) prior to adopting
the rule.

G. The secretary may terminate a rulemaking at any time by publishing a notice of
termination in the New Mexico register. If the secretary terminates a rulemaking in this
manner, the secretary shall provide to the public notice of the action.

[20.1.9.23 NMAC - N, 12/11/2018]
20.1.9.24  NOTICE OF SECRETARY ACTION:

A. The secretary’s administrator shall provide to the public notice of the secretary’s
action and a concise explanatory statement.

B. The adopted rule shall not take effect unless within 15 days of adoption of the
rule, the secretary delivers the final rule to the state records administrator, accompanied
by a concise explanatory statement that contains:

(1) the date that the secretary adopted the rule;
(2) the effective date of the rule;
(3) areference to the specific statutory or other authority authorizing the rule;

(4) any findings required by law for adoption of the rule;

(5) reasons for any change between the published proposed rule and the final
rule; and

(6) reasons for not accepting substantive argument made through public
comment.

C. Adoption of the final rule occurs upon signature of the written decision.

D. If the state records administrator notifies the secretary of having made any minor,
non-substantive corrections in spelling, grammar, or format in the filed rule, the
secretary’s hearing office administrator shall provide to the public notice of the
correction within 30 days of receiving the state records administrator’s record of
correction.

[20.1.9.24 NMAC - N, 12/11/2018]



20.1.9.25 STAYS AND APPEALS OF SECRETARY REGULATIONS:

A. Any person who is or may be affected by a rule adopted by the secretary may file
a motion with the secretary’s hearing administrator seeking a stay of that rule or
regulatory change. The motion shall include the reason for, and the legal authority
supporting, the granting of a stay. The movant that serve the motion for a say as
provided by this part and shall further serve all parties in the rulemaking proceeding.
The secretary will decide when the motion will be heard. Unless otherwise ordered by
the secretary or otherwise provided by law, the filing of an appeal shall not act as a stay
on the regulatory change being appealed.

B. Unless otherwise provided by governing law, the secretary may grant a stay
pending appeal of any regulatory change promulgated by the secretary. The secretary
may only grant a stay if good cause is shown after a motion is filed and a hearing is
held.

C. In determining whether good cause is present for the granting of a stay, the
secretary shall consider:

(1) the likelihood that the movant will prevail on the merits of the appeal;

(2)  whether the moving party will suffer irreparable harm if a stay is not
granted;

(3)  whether substantial harm will result to other interested persons; and
(4)  whether harm will ensue to the public interest.

D. If no action is taken within 60 days after filing the motion, the secretary shall be
deemed to have denied the motion for stay.

E. Appeal of any final decision of the secretary shall be taken in accordance with
the governing law.

F. The appellant shall service a copy of the appeal on the secretary and the
petitioner.

G. The appellant shall be responsible for preparation of a sufficient number of
copies of the hearing record at the appellant’s expense.

[20.1.9.25 NMAC - N, 12/11/2018]

CHAPTER 2: AIR QUALITY (STATEWIDE)

PART 1: GENERAL PROVISIONS



20.2.1.1 ISSUING AGENCY:

New Mexico Environmental Improvement Board.

[09/05/95; 20.2.1.1 NMAC - Rn, 20 NMAC 2.1.100, 10/31/02]

20.2.1.2 SCOPE:

The provisions of this part apply to all parts of this chapter.

[09/05/95; 20.2.1.2 NMAC - Rn, 20 NMAC 2.1.101, 10/31/02]

20.2.1.3 STATUTORY AUTHORITY:

Statutory authority comes from the Environmental Improvement Act, NMSA 1978,
Sections 74-1-1 et seq., and the Air Quality Control Act, NMSA 1978, Sections 74-2-1 et
seq.

[09/05/95; 20.2.1.3 NMAC - Rn, 20 NMAC 2.1.102, 10/31/02]

20.2.1.4 DURATION:

Permanent.

[09/05/95; 20.2.1.4 NMAC - Rn, 20 NMAC 2.1.103, 10/31/02]

20.2.1.5 EFFECTIVE DATE:

October 27, 1995, unless a later date is cited at the end of a section.

[09/05/95, 10/27/95; 20.2.1.5 NMAC - Rn, 20 NMAC 2.1.104, 10/31/02; A, 06/01/10]
[The latest effective date of any section in this part is 02/27/15]

20.2.1.6 OBJECTIVE:

The purpose of this Part (20.2.1 NMAC) is to establish general provisions which apply to
all parts of this chapter (20.2.1 through 20.2.99 NMAC).

[09/05/95; 20.2.1.6 NMAC - Rn, 20 NMAC 2.1.105, 10/31/02]
20.2.1.7  DEFINITIONS:
[RESERVED]

20.2.1.8-20.2.1.105 [RESERVED]



20.2.1.106 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:
A. This part amends and supersedes Air Quality Control Regulations (AQCRS):
(2) 110, Confidential Information Protection, last filed May 29, 1990;

(2) 701, Procedures for Requesting a Variance Hearing, last filed Oct. 7,
1975;

3) 1001, Sampling Equipment, last filed Jan. 27, 1970;
4) 1101, Severability, last filed Jan. 27, 1970;

(5) 1201, Effective Date, last filed Jan. 27, 1970;

(6) 1301, Conflicts, last filed Jan. 27, 1970.

B. All references to AQCRs 110, 701, 1001, 1101, 1201 and 1301 in any other rule
shall be understood as a reference to this part.

[09/05/95, 10-27-95; 20.2.1.106 NMAC - Rn, 20 NMAC 2.1.106, 10/31/02]
20.2.1.107 SEVERABILITY:

If any provision or application of any part under Chapter 2 of Title 20 is held invalid, the
remainder, or its application to other situations or persons, shall not be affected.

[09/05/95; 20.2.1.107 NMAC - Rn, 20 NMAC 2.1.107, 10/31/02]

20.2.1.108 SAVING CLAUSE:

Supersession of any Air Quality Control Regulation (AQCR) shall not affect any
administrative or judicial enforcement action pending on the effective date of any part
under Chapter 2 of Title 20, nor the validity of any permit issued pursuant to any AQCR.
[09/05/95; 20.2.1.108 NMAC - Rn, 20 NMAC 2.1.108, 10/31/02; A, 02/27/15]
20.2.1.109 CONSTRUCTION:

Any part under Chapter 2 of Title 20 shall be liberally construed to effectuate the
purpose of the Environmental Improvement Act, NMSA 1978, 74-1-1 et seq. and the Air
Quality Control Act, NMSA 1978, 74-2-1 et seq.

[09/05/95; 20.2.1.109 NMAC - Rn, 20 NMAC 2.1.109, 10/31/02]

20.2.1.110 COMPLIANCE WITH OTHER REGULATIONS:



Compliance with any part under Chapter 2 of Title 20 does not relieve a person from the
obligation to comply with other applicable state and federal regulations.

[09/05/95; 20.2.1.110 NMAC - Rn, 20 NMAC 2.1.110, 10/31/02]
20.2.1.111 AVAILABILITY OF MATERIALS INCORPORATED BY REFERENCE:

Materials incorporated by reference into any part under Chapter 2 of Title 20 may be
viewed at the state records center or at the New Mexico environment department, air
quality bureau.

[09/05/95; 20.2.1.111 NMAC - Rn, 20 NMAC 2.1.111, 10/31/02; A, 02/27/15]

[As of 02/27/15, the State Records Center is located at 1205 Camino Carlos Rey, Santa
Fe, NM 87505; and the New Mexico Environment Department, Air Quality Bureau, is
located at 525 Camino de los Marquez, Suite 1, Santa Fe, NM, 87505]

20.2.1.112 EFFECT OF STAY OR INVALIDATION OF INCORPORATED FEDERAL
REGULATIONS:

If a federal court stays, invalidates or otherwise renders unenforceable by the
environmental protection agency (EPA), in whole or in part, any federal regulation
incorporated by reference in any part under Chapter 2 of Title 20, such incorporated
federal regulation shall be enforceable by the department only to the extent it is
enforceable by EPA.

[09/05/95; 20.2.1.112 NMAC - Rn, 20 NMAC 2.1.112, 10/31/02]

20.2.1.113 SAMPLING EQUIPMENT:

When directed by the environment department, or its designated representative, the

necessary openings for sampling equipment shall be provided on stacks or other

openings through which emissions are released to the atmosphere.

[09/05/95; 20.2.1.113 NMAC - Rn, 20 NMAC 2.1.113, 10/31/02]

20.2.1.114 PETITION PROCEDURES FOR REQUESTING A VARIANCE HEARING:
A. Definition: As used in this section (part), "petitioner" means a person seeking a

variance from a regulation of the environmental improvement board or limitation

prescribed under the Air Quality Control Act pursuant to NMSA 1978, Section 74-2-8.

B. Petition procedures:

(1)  Any person seeking a variance from a regulation of the environmental
improvement board, or a permit condition imposed by the department, or from the



limitations prescribed under the Air Quality Control Act pursuant to Section 74-2-8
NMSA 1978, shall do so by filing a written petition with the secretary. Petition forms may
be obtained from the environment department.
(2) Petitions shall:
(a) state the petitioner’'s name and address;
(b) state the date of the petition;

(c) describe the facility or activity for which the variance is sought;

(d) state the address or description of the property upon which the facility is
located,;

(e) identify the regulation of the board or limitation prescribed under the Air
Quiality Control Act from which the variance is sought;

(f) state in detail the extent to which the petitioner wishes to vary from the
regulation or limitations;

(g) state why the petitioner believes the variance is justified; and
(h) state the period of time for which the variance is desired.

(3)  The petitioner may submit with the petition any relevant documents or
material which the petitioner believes would support the petition.

C. The environment department’s response and any further action and proceedings
shall be in accordance with general adjudicatory procedures of the environmental
improvement board.

[10/27/95; 20.2.1.114 NMAC - Rn, 20 NMAC 2.1.114, 10/31/02]
20.2.1.115 CONFIDENTIAL INFORMATION PROTECTION:

A. Definitions: As used in this section:

(1) "Claimant" refers to a person or business who makes a claim of
confidentiality.

(2) "Confidential business information” refers broadly to information that, if
made public, would harm a business’ competitive position. This includes trade secrets
and may include data relating to the profits and costs of the owner or operator which
have not previously been released to the public.



(3) "Nature and amount of emissions"” means information necessary to
determine the identity, amount, frequency, concentration, or other characteristics (to the
extent related to air quality) of any air contaminant emission and includes a general
description of the location and nature of the source.

(4) "Source" or "stationary source" means any building, structure,
equipment, facility, installation (including temporary installations), operation or portable
stationary source which emits or may emit any air contaminant. Any research facility
may group its sources for the purpose of this section, at the discretion of the secretary.

(5) "Trade secret" refers to a secret plan or process, tool or mechanism
unique to the owner or operator of a business.

B. Confidentiality determinations: The environment department shall keep
confidential trade secrets or confidential business information under applicable legal
principles to the extent that:

(1) business information furnished to or obtained by the environment
department concerning air contaminant sources shall be considered for confidential
treatment if specifically marked as confidential at the time such information is submitted;

(2)  the department is not required to disclose this information pursuant to a
statutory provision; and

(3) the following conditions are satisfied:

(a) the claimant has asserted a claim of confidentiality which has not been
waived, withdrawn or denied;

(b) the claimant has satisfactorily shown that it has taken reasonable
measures to protect the confidentiality of the information, and that it intends to continue
to take such measures;

(c) the information is not, and has not been, reasonably obtainable without
the business’ consent; and

(d) the claimant has satisfactorily shown that disclosure of the information is
likely to cause substantial harm to the business’ competitive position.

C. This Section (20.2.1.115 NMAC) shall not be construed to prohibit disclosure of
records and information:

Q) to other officers, employees or authorized representatives of the
department, the local agency, the environmental improvement board, or the local board
concerned with carrying out the Air Quality Control Act;



(2)  to officers, employees or authorized representatives of the United States
environmental protection agency concerned with carrying out the federal act;

(3) when relevant, in any proceeding under the Air Quality Control Act or the
federal act;

(4)  of data concerning the nature and amount of emissions from any source;
or

(5) limit the use of such records or information in any civil or criminal action,
subject to such protection as the court may give.

D. Procedures for handling requests for confidentiality:

(1)  The department’s office of general counsel (OGC) in each case shall
determine whether and to what extent the information qualifies for confidential treatment
under this section.

(2) If the department determines it will need additional information in order to
decide whether information submitted by the claimant qualifies for confidential
treatment, the department shall send the claimant a written notice requesting additional
information.

(a) The claimant shall submit the requested additional information within thirty
(30) days of receiving the department’s request. The department shall keep the
claimant’s information confidential and not disclose it to the public during that thirty (30)
day time period.

(b) If the claimant does not submit the requested additional information within
the thirty (30) day time period, then the department shall assume that the claimant has
abandoned or withdrawn the claim of confidentiality, and may release the information to
the public upon request (following the expiration of the thirty (30) day period).

(3)  Within thirty (30) days of receiving material marked as confidential or
within thirty (30) days of receiving any additional information the department requested,
the department shall determine whether and to what extent the information qualifies for
confidential treatment under this section.

(4) Once a decision is reached, the department shall send the claimant a
written notice of the decision by certified mail.

(5) If the department notifies a claimant that his or her claim of confidentiality
will not be honored, the department shall not make the information available for public
inspection or copying for thirty (30) days in order to give the claimant an opportunity to
request administrative review of the decision. The department shall not make the



information available for public inspection or copying while an administrative review, or
legal action to prevent disclosure, is pending.

(6) Business information that has been determined to be confidential shall not
be made a part of any public record unless the claimant expressly agrees to its
publication.

E. Administrative review: Every claimant has the right to request additional review
of any denial of a request for confidential treatment of business information or
documents. The secretary shall be responsible for conducting reviews of denials made
by department personnel. The secretary shall use his or her best efforts to review
denials within thirty (30) days of receiving the request for review.

[10/27/95; 20.2.1.115 NMAC - Rn, 20 NMAC 2.1.115, 10/31/02]
20.2.1.116 SIGNIFICANT FIGURES:

A. All emissions standards are deemed to have at least two significant figures, but
not more than three significant figures.

B. At least five significant figures shall be retained in all intermediate calculations.

C. In calculating emissions to determine compliance with an emission standard, the
following rounding off procedures shall be used:

(1) if the first digit to be discarded is less than the number five, the last digit
retained shall not be changed;

(2) if the first digit discarded is greater than the number five, or if it is the
number five followed by at least one digit other than the number zero, the last figure
retained shall be increased by one unit; and

3) if the first digit discarded is exactly the number five, followed only by
zeros, the last digit retained shall be rounded upward if it is an odd number, but no
adjustment shall be made if it is an even number.

D. The final result of the calculation shall be expressed in the units of the standard.
[20.2.1.116 NMAC - N, 06/01/10; A, 02/27/15]
20.2.1.117 ELECTRONIC REPORTING AND PERMIT APPLICATIONS:

A. Applicability. Pursuant to the Cross-Media Electronic Reporting Rule
(CROMERR) as defined by Title 40 of the Code of Federal Regulations (CFR) Part 3,

and the Uniform Electronic Transactions Act, NMSA 1978, Sections 14-16-1 to -21
(2001 as amended through 2013), any submittal to the department required by any part



under Chapter 2, Air Quality (Statewide), of Title 20, Environmental Protection, of the
New Mexico administrative code, for which the department has notified persons subject
to the applicable requirement that it is accepting specified electronic documents in lieu
of paper, shall be submitted electronically, provided that the method of submittal
complies with applicable federal and state standards for electronic submissions. The
department may grant a waiver of this requirement on a case-by-case basis if requested
by the regulated source.

B. Deadline extension due to computer system failure.

(2) If electronic submittal capability is in place, but the department’s electronic
document receiving system is temporarily unavailable, then the department may grant a
deadline extension to the regulated source.

(2) If electronic submittal capability is in place, but the regulated source’s
computer system or its internet service provider is temporarily unavailable, then the
source may request a deadline extension. The department may grant a deadline
extension to the regulated source.

[20.2.1.117 NMAC - N, 02/27/15]

PART 2: DEFINITIONS

20.2.2.1 ISSUING AGENCY:

New Mexico Environmental Improvement Board.
[10/27/95; 20.2.2.1 NMAC - Rn, 20 NMAC 2.100, 10/31/02]
20.2.2.2 SCOPE:

The provisions of this part shall apply to all New Mexico regulations regarding air
quality, and codified as 20.2.3 NMAC through 20.2.99 NMAC.

[10/27/95; 20.2.2.2 NMAC - Rn, 20 NMAC 2.101, 10/31/02]

20.2.2.3 STATUTORY AUTHORITY:

The environmental improvement board "shall promulgate regulations and standards in
... air quality management” (NMSA 1978, section 74-1-8.A) and "the Environmental
Improvement Board... shall adopt... regulations to attain and maintain national ambient
air quality standards and prevent or abate air pollution..." (NMSA 1978, section 74-2-
5.B).

[10/27/95; 20.2.2.3 NMAC - Rn, 20 NMAC 2.102, 10/31/02]



20.2.2.4 DURATION:

Permanent.

[10/27/95; 20.2.2.4 NMAC - Rn, 20 NMAC 2.103, 10/31/02]
20.2.2.5 EFFECTIVE DATE:

October 27, 1995.

[10/27/95; 20.2.2.5 NMAC - Rn, 20 NMAC 2.104, 10/31/02]
[The latest effective date of any section in this Part is 08/31/09.]
20.2.2.6 OBJECTIVE:

To provide specific definitions for terms used and not defined in air quality regulations
20.2.3 NMAC through 20.2.99 NMAC.

[10/27/95; 20.2.2.6 NMAC - Rn, 20 NMAC 2.105, 10/31/02]
20.2.2.7 DEFINITIONS:
The following definitions apply to all Parts of Title 20, Chapter 2 NMAC.

A. "Administrator" means the administrator of the United States environmental
protection agency (US EPA) or his or her designee.

B. "Aerodynamic diameter" means the diameter of a sphere of unit density which
behaves aerodynamically the same as the particle of the test substance. It is used to
predict where particles of different size and density may be deposited in the respiratory
tract.

C. "Air contaminant" means any airborne substance, including but not limited to,
any particulate matter, fly ash, dust, fumes, gas, mist, smoke, vapor, micro-organisms,
radioactive material, any combination thereof or any decay or reaction product thereof.

D. "Air pollution"” means the emission, except as such emission occurs in nature,
into the outdoor atmosphere of one or more air contaminants in such quantities and
duration as may with reasonable probability injure human health, animal or plant life, or
as may unreasonable interfere with the public welfare, visibility or the reasonable use of

property.

E. "Asbestos" includes chrysolite, crocidolite, amosite, anthophylite, tremolite, and
actinolite.



F. "Board" means the New Mexico environmental improvement board or its
successor agency or authority.

G. "Carbon dioxide" means the chemical compound containing one atom of
carbon and two atoms of oxygen.

H. "Carbon monoxide" means the chemical compound containing one atom of
carbon and one atom of oxygen.

I. "Department” means the New Mexico environment department or its successor
agency or authority, as represented by the department secretary or his or her designee.

J. "Federal act" means the Federal Clean Air Act, as amended, 42 U.S.C. sections
7401 et seq.

K. "Flue" means, any duct for air, gases, or the like, such as a stack or chimney.

L. "Fugitive dust" or "fugitive particulate matter" means particulate emissions
which escape to the atmosphere due to leakage; materials handling, transfer or storage;
travel over unpaved roads or parking areas; or other industrial activities, and which are
not ducted through exhaust systems.

M. "Greenhouse gas" means any of the following: carbon dioxide, methane, nitrous
oxide, hydrofluorocarbons, perfluorocarbons or sulfur hexafluoride.

N. "Heavy metal" means any metal having an atomic number greater than 21.

O. "Hydrofluorocarbons" means gaseous chemical compounds containing only
hydrogen, carbon, and fluorine atoms.

P. "Hydrogen sulfide" means the chemical compound containing two atoms of
hydrogen and one atom of sulfur.

Q. "Kraft pulp” means the fibrous cellulose material produced in a kraft mill.

R. "Lead" means elemental lead; alloys in which one of the elements is lead; or
compounds containing lead, which are measured as elemental lead.

S. "Methane" means the chemical compound containing one atom of carbon and
four atoms of hydrogen.

T. "mg/m3" means milligrams per cubic meter.
U. "Nitrogen dioxide" means the chemical compound containing one atom of

nitrogen and two atoms of oxygen, for the purposes of ambient determinations. The
term "nitrogen dioxide," for the purposes of stack emissions monitoring, shall include



nitrogen dioxide (the chemical compound containing one atom of nitrogen and two
atoms of oxygen), nitric oxide (the chemical compound containing one atom of nitrogen
and one atom of oxygen), and other oxides of nitrogen which may test as nitrogen
dioxide.

V. "Nitrous oxide" means the chemical compound containing two atoms of
nitrogen and one atom of oxygen.

W. "Non-methane hydrocarbons" means any combination of hydrocarbons
(chemical compounds consisting of hydrogen and carbon) excluding only the molecule
methane.

X. "Ozone" means the chemical compound having the molecular composition of
three oxygen atoms.

Y. "Particulate matter" means any airborne, finely divided solid or liquid material
with an aerodynamic diameter smaller than 100 micrometers.

Z. "Particulate matter emissions"” means all finely divided solid or liquid material,
other than uncombined water, emitted to the ambient air as measured by: applicable
reference methods; an equivalent or alternative method specified by the administrator;
or a test method specified in the New Mexico state implementation plan.

AA. "Perfluorocarbons"” means gaseous chemical compounds containing
only carbon and fluorine atoms.

AB. "Person" means any individual; partnership; corporation; association;
municipality; the state or political subdivision of the state; and any agency, department,
or instrumentality of the United States and any of their officers, agents, or employees.

AC. "Photochemical oxidents" means those oxidizing chemical compounds
which are the products of photo initiated reactions involving organic compounds and
nitrogen oxides, consisting primarily of ozone and peroxyacetyl nitrate (PAN).

AD. "PM10" means particulate matter with an aerodynamic diameter less than
or equal to a nominal 10 micrometers.

AE. "PM10 emissions"” means finely divided solid or liquid material with an
aerodynamic diameter less than or equal to a nominal 10 micrometers, emitted to the
ambient air, as measured by: an applicable reference method; an equivalent or
alternative method specified by the EPA administrator; or a test method specified in the
New Mexico state implementation plan.

AF. "PM2.5" means particulate matter with an aerodynamic diameter less
than or equal to a nominal 2.5 micrometers.



AG. "PM2.5 emissions"” means finely divided solid or liquid material with an
aerodynamic diameter less than or equal to a nominal 2.5 micrometers, emitted to the
ambient air, as measured by: an applicable reference method; an equivalent or
alternative method specified by the EPA administrator; or a test method specified in the
New Mexico state implementation plan.

AH. "ppm" means parts per million by volume.

Al. "Ringelmann scale" means the grading of opacity, appearance, density
or shade of a smoke emission, in determining the light-obscuring power of smoke.

AJ. "Schedule of compliance” means a schedule or timetable, acceptable to
the board, which clearly sets out in detail, the steps to be taken in achieving the
objectives of a regulation or standard.

AK. "Secretary" means the secretary of the New Mexico environment
department or his or her designee.

AL. "Smoke" means small gas-borne patrticles resulting from incomplete
combustion, consisting predominantly, by not exclusively, of carbon, soot and
combustible material.

AM. "Sulfur dioxide" means the chemical compound containing one atom of
sulfur and two atoms of oxygen, for the purposes of ambient determinations. The term
sulfur dioxide, for the purposes of stack emissions monitoring, shall include sulfur
dioxide (chemical compound containing one atom of sulfur and two atoms of oxygen),
and other oxides of sulfur which may test as sulfur dioxide.

AN. "Sulfur hexafluoride™ means the chemical compound containing one
atom of sulfur and six atoms of fluorine.

AO. "Total reduced sulfur" means any combination of sulfur compounds,
except sulfur dioxide and free sulfur, which test as total reduced sulfur, including, but
not limited to, hydrogen sulfide, methyl mercaptan, and ethyl mercaptan.

AP. "Total suspended particulates (TSP)" means particulate matter as
measured by the method described in 40 CFR Part 50, Appendix B.

AQ. "ug/m3" means micrograms per cubic meter.
AR. "US EPA" means the United States environmental protection agency.
AS. "Volatile organic compound (VOC)" means any organic compound

which participates in atmospheric photochemical reactions; that is, any organic
compound other than those which the administrator designates as having negligible
photochemical reactivity.



[10/27/95; 20.2.2.7 NMAC - Rn, 20 NMAC 2.2.200 10/31/02; A, 01/01/08; A, 08/31/09]
20.2.2.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This part supersedes AQCR 100, originally filed on January 23, 1970, and subsequently
amended and refiled on May 26, 1971, September 1, 1971, September 14, 1973, June
14,1974, July 15, 1974, February 7, 1983, May 26, 1983, August 1, 1988, and May 29,
1990.

[10/27/95; 20.2.2.8 NMAC - Rn, 20 NMAC 2.2.106, 10/31/02]

20.2.2.9 DOCUMENTS:

Documents cited in this part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,

NM 87503 [2048 Galisteo St., Santa Fe, NM 87505].

[10/27/95; 20.2.2.9 NMAC - Rn, 20 NMAC 2.2.107, 10/31/02]

PART 3: AMBIENT AIR QUALITY STANDARDS

20.2.3.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.3.1 NMAC - Rn, 20 NMAC 2.3.100 10/31/02]

20.2.3.2 SCOPE:

All geographic areas within the jurisdiction of the environmental improvement board.
[11/30/95; 20.2.3.2 NMAC - Rn, 20 NMAC 2.3.101 10/31/02]

20.2.3.3 STATUTORY AUTHORITY:

Environmental Improvement Act, Paragraph (4) of Subsection A of Section 74-1-8
NMSA 1978 and Air Quality Control Act, Section 74-2-1 et seq. NMSA 1978, including
specifically, Subsections A and B of Section 74-2-5 NMSA 1978.

[11/30/95; 20.2.3.2 NMAC - Rn, 20 NMAC 2.3.102 10/31/02]

20.2.3.4 DURATION:

Permanent.

[11/30/95; 20.2.3.4 NMAC - Rn, 20 NMAC 2.3.103 10/31/02]



20.2.3.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.3.5 NMAC - Rn, 20 NMAC 2.3.104 10/31/02]
[The latest effective date of any section in this Part is 11/30/18.]
20.2.3.6 OBJECTIVE:

The objective of this part is to establish ambient air quality standards for the areas of
New Mexico under the jurisdiction of the environmental improvement board.

[11/30/95; 20.2.3.6 NMAC - Rn, 20 NMAC 2.3.105 10/31/02]
20.2.3.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this part:
"Part" means an air quality control regulation under Title 20, Chapter 2 of the New
Mexico Administrative Code, unless otherwise noted; as adopted or amended by the
board.

[11/30/95; 20.2.3.7 NMAC - Rn, 20 NMAC 2.3.107 10/31/02]
20.2.3.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This part amends and supersedes air quality control regulations ("AQCR") 200 -
preamble and 201 - ambient air quality standards last filed January 27, 1970 and June
15, 1981, respectively.

A. All references to AQCR 200 or 201 in any other rule shall be construed as a
reference to this part.

B. The amendment and supersession of AQCR 200 and 201 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 200 or 201.

[11/30/95; 20.2.3.8 NMAC - Rn, 20 NMAC 2.3.106 10/31/02]
20.2.3.9 LIMITATION OF APPLICABILITY TO 20.2.70 NMAC:

The requirements of this part are not applicable requirements under 20.2.70 NMAC, as
defined by that part. This section does not limit the applicability of this part to sources
required to obtain a permit under 20.2.72 NMAC, nor does it limit which terms and
conditions of permits issued pursuant to 20.2.72 NMAC are applicable requirements for
permits issued pursuant to 20.2.70 NMAC.



[20.2.3.9 NMAC - N, 9/6/06]

20.2.3.10-20.2.3.107 [RESERVED]

20.2.3.108 PREAMBLE:

Ambient air quality standards are not intended to provide a sharp dividing line between
air of satisfactory quality and air of unsatisfactory quality. They are, however, numbers
which represent objectives that will preserve our air resources. It is understood that at
certain times, due to unusual meteorological conditions, these standards may be
exceeded for short periods of time without the addition of specific pollutants into the
atmosphere. The adoption of these statewide ambient air quality standards does not
prohibit the promulgation of standards for specific areas, functions, and conditions
within the state such as air sheds, municipalities, and certain counties, as authorized
under the act. As scientific data accumulates on the effects of a contaminant, these
standards may be revised or additional standards added.

[11/30/95; 20.2.3.108 NMAC - Rn, 20 NMAC 2.3.108 10/31/02]

20.2.3.109 [RESERVED]

[11/30/95; 20.2.3.109 NMAC - Rn, 20 NMAC 2.3.109 10/31/02; Repealed, 11/30/18]
20.2.3.110 SULFUR COMPOUNDS:

The maximum allowable concentrations of the following sulfur-containing air
contaminants in the ambient air are as follows:

A. Sulfur dioxide:

(1) For the state except on the area within 3.5 miles of the Chino mines
company smelter furnace stack at Hurley:

(a) 24-hour average: 0.10 ppm;
(b) Annual arithmetic average:0.02 ppm;

(2) For the area within three and one-half miles of the Chino mines company
smelter furnace stack at Hurley:

(a) 24-hour average, not be exceeded more than once per year: 0.14 ppm,;

(b) three-hour average, not to be exceeded more than once per year: 0.50
ppm;

(c) Annual arithmetic average:0.03 ppm.



B. Hydrogen sulfide:

(2) For the state, except the Pecos-Permian basin intrastate air quality control
region (one-hour average, not to be exceeded more than once per year): 0.010 ppm;

(2) For the Pecos-Permian basin intrastate air quality control region (one-half
hour average): 0.100 ppm;

(3) For within corporate limits of municipalities within the Pecos-Permian
basin intrastate air quality control region (one-half hour average): 0.030 ppm;

4) For within five miles of the corporate limits of municipalities having a
population of greater than 20,000 and within the Pecos-Permian basin intrastate air
quality control region (one-half hour average): 0.030 ppm.

C. Total reduced sulfur:

(2) For the state, except the Pecos-Permian basin intrastate air quality control
region except for hydrogen sulfide (one-half hour average): 0.003 ppm;

(2) For the Pecos-Permian basin intrastate air quality control region, except
for hydrogen sulfide (one-half hour average): 0.010 ppm;

3) For within corporate limits of municipalities within the Pecos-Permian
basin intrastate air quality control region, except for hydrogen sulfide (one-half hour
average): 0.003 ppm;

(4) For within five miles of the corporate limits of municipalities having a
population of greater than 20,000 and within the Pecos-Permian basin intrastate air
guality control region, except for hydrogen sulfide (one-half hour average): 0.003 ppm.
[11/30/95; 20.2.3.110 NMAC - Rn, 20 NMAC 2.3.110 10/31/02]
20.2.3.111 OTHER AIR CONTAMINANTS:

The maximum allowable concentrations of the following air contaminants in the ambient
air are as follows:

A. Carbon monoxide:
(1) eight-hour average: 8.7 ppm;
(2)  one-hour average: 13.1 ppm;

B. Nitrogen dioxide:



(2) 24-hour average: 0.10 ppm;

(2)  Annual arithmetic average: 0.05 ppm.
[11/30/95; 20.2.3.111 NMAC - Rn, 20 NMAC 2.3.111 10/31/02]
PART 4: [RESERVED]

PART 5: SOURCE SURVEILLANCE

20.25.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.5.1 NMAC - Rn, 20 NMAC 2.5.100 10/31/02]
20.2.5.2 SCOPE:

All persons who own or operate a source.

[11/30/95; 20.2.5.2 NMAC - Rn, 20 NMAC 2.5.101 10/31/02]
20.2.5.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A) (4) and Air Quality
Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section 74-2-5

(©) (5).

[11/30/95; 20.2.5.3 NMAC - Rn, 20 NMAC 2.5.102 10/31/02]
20.2.54 DURATION:

Permanent.

[11/30/95; 20.2.5.4 NMAC - Rn, 20 NMAC 2.5.103 10/31/02]
20.2.5.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.5.5 NMAC - Rn, 20 NMAC 2.5.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]

20.2.5.6 OBJECTIVE:



The objective of this Part is to establish general requirements for maintaining and
reporting records on emissions.

[11/30/95; 20.2.5.6 NMAC - Rn, 20 NMAC 2.5.105 10/31/02]
20.2.5.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
"Part" means an air quality control regulation under Title 20, Chapter 2 of the New
Mexico Administrative Code, unless otherwise noted; as adopted or amended by the
Board.

[11/30/95, 20.2.5.7 NMAC - Rn, 20 NMAC 2.5.107 10/31/02]
20.2.5.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation 704 - Source
Surveillance, filed July 31, 1972, as amended (AQCR 704).

A. All references to AQCR 704 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 704 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment.

[11/30/95; 20.2.5.8 NMAC - Rn, 20 NMAC 2.5.106 10/31/02]
20.2.5.9-20.2.5.107 [RESERVED]
20.2.5.108 RECORD KEEPING:

The owner or operator of any stationary source of an air contaminant shall, upon
notification by the Department, maintain records of the nature and amounts of
emissions, to which an air quality control emission regulation applies, from the source
and any other information as may be deemed necessary by the Department to
determine whether the source is in compliance with applicable regulations.

[11/30/95; 20.2.5.108 NMAC - Rn, 20 NMAC 2.5.108 10/31/02]

20.2.5.109 DATA SUBMISSION:

The information recorded shall be summarized and reported to the Department, on
forms furnished by the Department, and shall be submitted within forty-five days after

the end of the reporting period. Reporting periods are November 1 through April 30 and
May 1 through October 31 or such other periods as the Department may deem



necessary. Information reported to the Department shall be signed by the person
responsible for its accuracy.

[11/30/95; 20.2.5.109 NMAC - Rn, 20 NMAC 2.5.109 10/31/02]

20.2.5.110 PUBLIC ACCESS:

Emission data obtained by the Department shall be correlated with applicable emission
limitations and other control measures and be made available to the public during
normal business hours.

[11/30/95; 20.2.5.110 NMAC - Rn, 20 NMAC 2.5.110 10/31/02]

PART 6: [RESERVED]

PART 7: EXCESS EMISSIONS

20.2.7.1 ISSUING AGENCY:

Environmental Improvement Board.

[20.2.7.1 NMAC - Rp, 20.2.7.1 NMAC, 08/01/08]

20.2.7.2 SCOPE:

All geographic areas within the jurisdiction of the environmental improvement board.
[20.2.7.2 NMAC - Rp, 20.2.7.2 NMAC, 08/01/08]

20.2.7.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quiality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[20.2.7.3 NMAC - Rp, 20.2.7.3 NMAC, 08/01/08]

20.2.7.4 DURATION:

Permanent.

[20.2.7.4 NMAC - Rp, 20.2.7.4 NMAC, 08/01/08]

20.2.7.5 EFFECTIVE DATE:

08/01/08, unless a later date is cited at the end of a section.



[20.2.7.5 NMAC - Rp, 20.2.7.5 NMAC, 08/01/08]
[The latest effective date of any section in this part is 8/1/2008.]
20.2.7.6 OBJECTIVE:

A. Establish requirements for a source whose operation results in an excess
emission.

B. Establish criteria for a source whose operation results in an excess emission to
claim an affirmative defense in an administrative or judicial enforcement action from a
civil penalty.

[20.2.7.6 NMAC - Rp, 20.2.7.6 NMAC, 08/01/08]
20.2.7.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this part, the
following definitions apply.

A. "Air pollution control equipment” means any apparatus, including acid plants,
afterburners, baghouses, cyclones, electrostatic precipitators, flares, incinerators, and
particulate or gaseous scrubbers, utilized to control the emission of a regulated air
contaminant, including a fugitive emission.

B. "Air quality regulation or permit condition” means any regulation adopted by
the board, including a federal new source performance standard adopted by reference,
or any condition of an air quality permit issued by the department. National emission
standards for hazardous air pollutants and maximum achievable control technology
standards are not included in this definition.

C. "Bypass" means the diversion of a regulated air contaminant around air
pollution control equipment or process equipment.

D. "Excess emission” means the emission of an air contaminant, including a
fugitive emission, in excess of the quantity, rate, opacity or concentration specified by
an air quality regulation or permit condition.

E. "Malfunction" means any sudden and unavoidable failure of air pollution control
equipment or process equipment beyond the control of the owner or operator, including
malfunction during startup or shutdown. A failure that is caused entirely or in part by
poor maintenance, careless operation, or any other preventable equipment breakdown
shall not be considered a malfunction.

F. "Part" means an air quality regulation under Title 20, Chapter 2 of the New
Mexico Administrative Code.



G. "Regular business day" means any day on which state government offices are
open for normal business. Saturdays, Sundays, and official federal and state holidays
are not regular business days.

H. "Shutdown" means the cessation of operation of any air pollution control
equipment or process equipment.

I. "Startup” means the setting into operation of any air pollution control equipment
or process equipment.

[20.2.7.7 NMAC - Rp, 20.2.7.7 NMAC, 08/01/08]

20.2.7.8 AMENDMENT OR SUPERSESSION OF PRIOR REGULATIONS:

This part supersedes New Mexico Administrative Code ("NMAC") 20.2.7 -- Excess
Emissions During Malfunction, Startup, Shutdown, or Scheduled Maintenance last filed
October 30, 1995.

[20.2.7.8 NMAC - Rp, 20.2.7.8 NMAC, 08/01/08]

20.2.7.9 DOCUMENTS:

No documents are cited in this part.

[20.2.7.9 NMAC - N, 08/01/08]

20.2.7.10 SEVERABILITY:

If any provision of this part, or the application of such provision to any person or
circumstance, is held invalid, the remainder of this part, or the application of such
provision to any person or circumstance other than those as to which it is held invalid,
shall not be affected thereby.

[20.2.7.10 NMAC - N, 08/01/08]

20.2.7.11  CONSTRUCTION:

This part shall be liberally construed to carry out its purpose.

[20.2.7.11 NMAC - N, 08/01/08]

20.2.7.12 SAVINGS CLAUSE:

Repeal or supersession of a prior version of this part shall not affect any administrative
or judicial action initiated under that prior version.



[20.2.7.12 NMAC - N, 08/01/08]
20.2.7.13 COMPLIANCE WITH OTHER REGULATIONS:

Compliance with this part does not relieve a person from the responsibility to comply
with any other applicable federal, state, or local statute or regulation.

[20.2.7.13 NMAC - N, 08/01/08]

20.2.7.14 REQUIREMENTS REGARDING ROUTINE OR PREDICTABLE
EMISSIONS DURING STARTUP, SHUTDOWN, AND MAINTENANCE:

A. The owner or operator of a source subject to a permit or to the notification
requirement under section 15 of this part, shall establish and implement a plan to
minimize emissions during routine or predictable startup, shutdown, and scheduled
maintenance through work practice standards and good air pollution control practices.
This requirement shall not apply to any affected facility defined in and subject to an
emissions standard and an equivalent plan under 40 CFR Part 60 (NSPS), 40 CFR Part
63 (MACT), or an equivalent plan under 20.2.72 NMAC - Construction Permits, 20.2.70
NMAC - Operating Permits, 20.2.74 NMAC - Permits - Prevention of Significant
Deterioration (PSD), or 20.2.79 NMAC - Permits - Nonattainment Areas.

B. The owner or operator shall maintain the plan at the location authorized by the
permit, at the facility, or at the nearest occupied facility, and provide the plan to the
department upon written request.

C. This requirement shall become effective 180 days after the effective date of this
part.

[20.2.7.14 NMAC - Rp, 20.2.7.14 NMAC, 08/01/08]

20.2.7.15 TEMPORARY PROVISIONS FOR ROUTINE OR PREDICTABLE
EMISSIONS DURING STARTUP, SHUTDOWN, AND SCHEDULED MAINTENANCE:

A. If the inclusion of emissions during routine or predictable startup, shutdown, or
scheduled maintenance in addition to the potential emission rate or potential to emit of a
source could exceed an applicable emissions limitation, or would cause the source to
exceed an applicability threshold in 20.2.72 NMAC - Construction Permits, 20.2.70
NMAC - Operating Permits, 20.2.74 NMAC - Permits - Prevention of Significant
Deterioration (PSD), or 20.2.79 NMAC - Permits - Nonattainment Areas, the owner or
operator shall notify the department in writing no later than 180 days after the effective
date of this part. The notice shall include a preliminary estimate of emissions by
pollutant to the extent practicable and identify the nature of permitting action likely to be
required.



B. The owner or operator shall submit the necessary permit application no later than
120 days after receiving a request from the department.

C. If a timely notice is submitted under Subsection A of 20.2.7.15 NMAC for any
excess emission during routine or predictable startup, shutdown, or scheduled
maintenance, the owner or operator shall comply only with Paragraph (2) of Subsection
A of 20.2.7.110 NMAC - Final Report, until the permit is issued or denied.

D. At the request of the department, the owner or operator of a source that does not
submit a notification under Subsection A of 20.2.7.15 NMAC shall submit the basis for
its determination and supporting analysis.

[20.2.7.15 NMAC - N, 08/01/08]
20.2.7.16-20.2.7.107 [RESERVED]
20.2.7.108 APPLICABILITY:

A. Any source:

(1) whose operation results in an emission of an air contaminant, including a
fugitive emission, in excess of the quantity, rate, opacity or concentration specified by
an air quality regulation or permit condition; or

(2)  subject to the requirements of 20.2.73 NMAC - Notices of Intent and
Emissions Inventory Requirements, 20.2.72 NMAC - Construction Permits, 20.2.70
NMAC - Operating Permits, 20.2.74 - Permits - Prevention of Significant Deterioration
(PSD), or 20.2.79 - Permits - Nonattainment Areas.

B. Deviations under 20.2.70 NMAC - Operating Permits that do not result in excess
emissions are not subject to the provisions of 20.2.7 NMAC.

C. This part does not create a separate cause of action for failure to obtain a permit
under 20.2.72 NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits,
20.2.74 - Permits - Prevention of Significant Deterioration (PSD), or 20.2.79 - Permits -
Nonattainment Areas.

[20.2.7.108 NMAC - N, 08/01/08]
20.2.7.109 OPERATION RESULTING IN AN EXCESS EMISSIONS:

The emission of an air contaminant in excess of the quantity, rate, opacity, or
concentration specified in an air quality regulation or permit condition that results in an
excess emission is a violation of the air quality regulation or permit condition and may
be subject to an enforcement action. The owner or operator of a source having an
excess emission shall, to the extent practicable, operate the source, including



associated air pollution control equipment, in a manner consistent with good air pollution
control practices for minimizing emissions.

[20.2.7.109 NMAC - Rp, 20.2.7.109 NMAC, 08/01/08]
20.2.7.110 NOTIFICATION:

A. The owner or operator of a source having an excess emission shall report the
following information to the department on forms provided by the department. The
department may authorize the submittal of such reports in electronic format.

(2) Initial report: the owner or operator shall file an initial report, no later than
the end of the next regular business day after the time of discovery of an excess
emission that includes all available information for each item in Subsection B of
20.2.7.110 NMAC.

(2) Final report: the owner or operator shall file a final report that contains
specific and detailed information for each item in Subsection B of 20.2.7.110 NMAC, no
later than ten (10) days after the end of the excess emission.

B. The report shall include the following information.

(1)  The name of the source.

(2)  The name of the owner and operator of the source.

(3) The name and title of the person preparing the report.

(4) Identifying information such as permit and database numbers.

(5)  The specific date(s) and time(s) the excess emission occurred.

(6) Identification of the equipment involved and the emission point(s)
(including bypass) from which the excess emission occurred.

(7)  The air quality regulation or permit condition that was exceeded.

(8) Identification of the air contaminant(s) and the magnitude of the excess
emission expressed in the units of the air quality regulation or permit condition.

(9)  The method for determining the magnitude and duration of the excess
emission.

(10) The cause and nature of the excess emission.



(11) The steps taken to limit the duration and magnitude of the excess
emission.

(12) The corrective action(s) taken to eliminate the cause of the excess
emission. If one or more corrective actions are required, the report shall include a
schedule for implementation of those actions, with associated progress reports. If no
corrective actions are required, the report shall include a detailed explanation for that
conclusion.

(13) The corrective action(s) taken to prevent a recurrence of the excess
emission.

(14) Whether the owner or operator attributes the excess emission to
malfunction, startup or shutdown.

(15) Whether the owner or operator will claim an affirmative defense under
Sections 111, 112, or 113 of 20.2.7 NMAC. If claiming an affirmative defense, an
analysis with and the supporting evidence for each criterion shall be submitted no later
than thirty (30) days after submittal of the final report required by this subsection
(Subsection B of 20.2.7.110 NMAC). Upon the department's receipt of a written request
by the owner or operator no later than thirty (30) days after submittal of the final report,
the department may grant an extension to complete the analysis not to exceed thirty
(30) additional days.

(16) The contents of the final report shall contain a signed certification of truth,
accuracy, and completeness. This certification shall be signed by the person who is
reporting the excess emission.

C. The department may request that the owner or operator of a source provide
additional information. This information shall be reported within a time period specified
by the department.

D. If the period of an excess emission extends beyond the deadline specified in
Paragraph (2) of Subsection A of 20.2.7.110 NMAC, the owner or operator shall notify
the department in writing within seventy-two (72) hours of the date and time when the
excess emission ceased. This notification shall include all items required in Subsection
B of 20.2.7.110 NMAC.

[20.2.7.110 NMAC - Rp, 20.2.7.110 NMAC, 08/01/08]

20.2.7.111 AFFIRMATIVE DEFENSE FOR AN EXCESS EMISSION DURING
MALFUNCTION:

A. The owner or operator of a source subject to this part may claim an affirmative
defense for an excess emission during malfunction for a civil penalty in an
administrative or judicial enforcement action, except for an action to enforce a federal



new source performance standard. There shall be no affirmative defense for an excess
emission during malfunction for the owner or operator's liability or the department's
claim for injunctive relief for the excess emission. The owner or operator claiming an
affirmative defense for an excess emission during malfunction shall bear the burden of
proof to demonstrate the following criteria.

(1) The excess emission was caused by a malfunction.
(2) The excess emission:

(a) did not stem from any activity or event that could have been foreseen and
avoided, or planned for; and

(b) could not have been avoided by better operation and maintenance
practices.

(3) To the maximum extent practicable the air pollution control equipment or
processes were maintained and operated in a manner consistent with good practice for
minimizing emissions.

(4) Repairs were made in an expeditious fashion when the operator knew or
should have known that applicable emission limitations were being exceeded. Off-shift
labor and overtime must have been utilized, to the extent practicable, to ensure that
such repairs were made as expeditiously as practicable.

(5)  The amount and duration of the excess emission (including any bypass)
were minimized to the maximum extent practicable during periods of such emissions.

(6)  All possible steps were taken to minimize the impact of the excess
emission on ambient air quality.

(7)  All emission monitoring systems were kept in operation if at all possible.

(8) The excess emission was not part of a recurring pattern indicative of
inadequate design, operation, or maintenance.

(9)  The owner or operator complied with the notification requirements in
Section 110 of 20.2.7 NMAC.

(10) The owner or operator's actions in response to the excess emission were
documented by properly signed, contemporaneous operating logs, or other relevant
evidence.

B. The department may request that the owner or operator of a source provide
additional information beyond what is required in this section (20.2.7.111 NMAC). This



additional information shall be reported within the time period specified by the
department.

[20.2.7.111 NMAC - N, 08/01/08]

20.2.7.112 AFFIRMATIVE DEFENSE FOR AN EXCESS EMISSION DURING
STARTUP OR SHUTDOWN:

A. The owner or operator of a source subject to this part may claim an affirmative
defense for an excess emission during startup or shutdown for a civil penalty in an
administrative or judicial enforcement action, except for an action to enforce a federal
new source performance standard. There shall be no affirmative defense for an excess
emission during startup or shutdown for the owner or operator's liability or the
department's claim for injunctive relief for the excess emission. The owner or operator
claiming an affirmative defense for an excess emission during startup or shutdown shall
bear the burden of proof to demonstrate the following criteria.

(1)  The excess emission occurred during a startup or shutdown.
(2)  The duration of the excess emission that occurred during startup and
shutdown was short and could not have been prevented through careful planning and

design.

(3) The excess emission was not part of a recurring pattern indicative of
inadequate design, operation, or maintenance.

4) If the excess emission was caused by a bypass (an intentional diversion of
control equipment), then the bypass was unavoidable to prevent loss of life, personal
injury, or severe property damage.

(5)  Atall times, the source was operated in a manner consistent with good
practices for minimizing emissions.

(6)  The frequency and duration of operation in startup or shutdown mode was
minimized to the maximum extent practicable.

(7)  All possible steps were taken to minimize the impact of the excess
emission on ambient air quality.

(8)  All emissions monitoring systems were kept in operation if at all possible.

(9)  The owner or operator complied with the notification requirements in
Section 110 of 20.2.7 NMAC.



(10) The owner or operator's actions during the period of the excess emission
were documented by properly signed, contemporaneous operating logs, or other
relevant evidence.

B. The department may request that the owner or operator of a source provide
additional information beyond what is required in this section (20.2.7.112 NMAC). This
additional information shall be reported within the time period specified by the
department.

C. An excess emission due to malfunction during a period of startup or shutdown
which is authorized by permit shall be treated as a malfunction under 20.2.7.111 NMAC.

[20.2.7.112 NMAC - Rp, 20.2.7.112 NMAC, 08/01/08]
20.2.7.113 AFFIRMATIVE DEFENSE FOR AN EMERGENCY:

A. An "emergency" means any situation arising from sudden and reasonably
unforeseeable events beyond the control of the permittee, including acts of God, which
situation requires immediate corrective action to restore normal operation, and that
causes the source to exceed a technology-based emission limitation due to unavoidable
increases in emissions attributable to the emergency. An emergency shall not include
noncompliance to the extent caused by improperly designed equipment, lack of
preventive maintenance, or careless or improper operation.

B. An emergency constitutes an affirmative defense to an action brought for
noncompliance with the technology-based emission limitation if the owner or operator of
the source demonstrates through properly signed, contemporaneous operating logs, or
other relevant evidence that:

(1) an emergency occurred and that the owner or operator can identify the
cause(s) of the emergency;

(2) the source was at the time being properly operated;

(3)  during the period of the emergency the owner or operator took all
reasonable steps to minimize levels of emissions that exceeded the technology-based
emission limitation; and

(4) the owner or operator fulfilled the notification requirements under
Subsection A of 20.2.7.110 NMAC, including a description of the emergency, any steps
taken to mitigate emissions, and corrective actions taken.

C. In any enforcement proceeding, the owner or operator seeking to establish the
occurrence of an emergency has the burden of proof.



D. The department may request that the owner or operator of a source provide
additional information beyond what is required in this section (20.2.7.113 NMAC). This
additional information shall be reported within the time period specified by the
department.

[20.2.7.113 NMAC - N, 08/01/08]
20.2.7.114 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS:

A. The owner or operator of a source having an excess emission, upon written
request of the department, shall prepare an analysis that uses appropriate analytical
tools and contains the following information.

(1) an analysis describing the root cause and all contributing causes of the
excess emission;

(2) an analysis of the corrective actions implemented or available to reduce
the likelihood of a recurrence of the excess emission resulting from the causes identified
under Paragraph (1) of Subsection A of 20.2.7.114 NMAC, including, as applicable:

(a) identification of implemented or available corrective action alternatives,
such as changes in design, operation and maintenance;

(b) the estimated cost associated with each corrective action alternative;
(c) the probable effectiveness of each corrective action alternative;

(d) if no corrective action alternatives are available, a clear explanation
providing an adequate justification for that conclusion; and

(e) if one or more corrective actions are identified, a schedule for
implementation and progress reports.

B. The department shall make the request no later than ninety (90) days after
receipt of the final report under Subsection A of 20.2.7.110 NMAC.

C. The department may request the analysis specified in Subsection A of 20.2.7.114
NMAC after considering relevant factors. Examples of such relevant factors may include
but are not limited to the significance of the excess emission, the nature or pattern of
excess emissions, or the history of the source, as well as other factors determined to be
relevant by the department.

D. The completed analysis shall be submitted to the department no later than sixty
(60) days after the request for submittal pursuant to Subsection A of 20.2.7.114 NMAC.
The department may grant an extension to submit the analysis for good cause shown.



E. The owner or operator of a source complying with this section may assert a claim
for confidential information protection pursuant to 20.2.1.115 NMAC.

[20.2.7.114 NMAC - N, 08/01/08]

20.2.7.115 REVIEW OF THE DEPARTMENT'S DETERMINATIONS UNDER
SECTIONS 111, 112, AND 113:

The department may issue a determination regarding an owner or operator's assertion
of the affirmative defense under Section 111, 112, or 113 of 20.2.7 NMAC on the basis
of any relevant information, including but not limited to information submitted pursuant
to this part or obtained through an inspection. Any such determination is not a final
action and is not reviewable, shall not be a prerequisite to the commencement of an
administrative or judicial enforcement action, does not constitute a waiver of liability
pursuant to Section 116 of 20.2.7 NMAC, and shall not preclude an enforcement action
by the federal government or a citizen pursuant to the federal Clean Air Act. A source
may not assert an affirmative defense under Section 111, 112, or 113 of 20.2.7 NMAC
in an administrative or judicial enforcement action unless it asserted such defense
pursuant to Subsection B of 20.2.7.110 NMAC.

[20.2.7.115 NMAC - Rp, N, 08/01/08]

20.2.7.116 FUTURE ENFORCEMENT ACTION:

The department may commence an administrative or judicial enforcement action
against the owner or operator of a source for an excess emission for which it has made
a determination pursuant to Section 115 of 20.2.7 NMAC if the department determines
that the excess emission is related to a pattern of excess emission events, poor
maintenance, careless or marginal operation, or other appropriate reason.

[20.2.7.116 NMAC - Rp, 20.2.7.116 NMAC, 08/01/08]

PART 8: EMISSIONS LEAVING NEW MEXICO

20.2.8.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.8.1 NMAC - Rn, 20 NMAC 2.8.100 10/31/02]

20.2.8.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.

[11/30/95; 20.2.8.2 NMAC - Rn, 20 NMAC 2.8.101 10/31/02]



20.2.8.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.8.3 NMAC - Rn, 20 NMAC 2.8.102 10/31/02]

20.2.8.4 DURATION:

Permanent.

[11/30/95; 20.2.8.4 NMAC - Rn, 20 NMAC 2.8.103 10/31/02]

20.2.8.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.8.5 NMAC - Rn, 20 NMAC 2.8.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.8.6 OBJECTIVE:

The objective of this Part is to establish requirements for emissions leaving New
Mexico.

[11/30/95; 20.2.8.6 NMAC - Rn, 20 NMAC 2.8.105 10/31/02]

20.2.8.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
"Part" means an air quality control regulation under Title 20, Chapter 2 of the New
Mexico Administrative Code, unless otherwise noted; as adopted or amended by the
Board.

[11/30/95; 20.2.8.7 NMAC - Rn, 20 NMAC 2.8.107 10/31/02]

20.2.8.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 901 - To
Control Emissions Leaving New Mexico, last filed January 27, 1970.

A. All references to AQCR 901 in any other rule shall be construed as a reference to
this Part.



B. The amendment and supersession of AQCR 901 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 901.

[11/30/95; 20.2.8.8 NMAC - Rn, 20 NMAC 2.8.106 10/31/02]

20.2.8.9-20.2.8.107 [RESERVED]

20.2.8.108 REQUIREMENTS:

When emissions generated from sources in New Mexico cross the state boundary line,
such emissions shall not exceed the standards and regulations of the receiving state,
provided, regulations are in effect and reciprocal action is taken by the receiving state.
[11/30/95; 20.2.8.108 NMAC - Rn, 20 NMAC 2.8.108 10/31/02]

PART 9: [RESERVED]

PART 10: WOODWASTE BURNERS

20.2.10.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.10.1 NMAC - Rn. 20 NMAC 2.10.100 10/31/02]
20.2.10.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.10.2 NMAC - Rn. 20 NMAC 2.10.101 10/31/02]

20.2.10.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.10.3 NMAC - Rn. 20 NMAC 2.10.102 10/31/02]

20.2.10.4  DURATION:

Permanent.

[11/30/95; 20.2.10.4 NMAC - Rn. 20 NMAC 2.10.103 10/31/02]



20.2.10.5 EFFECTIVE DATE:

November 30, 1995.
[11/30/95; 20.2.10.5 NMAC - Rn. 20 NMAC 2.10.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]
20.2.10.6 OBJECTIVE:

The objective of this Part is to establish controls on the use of woodwaste burners. This
Part is not intended to preempt any more stringent controls on burning provided in the
Board's Solid Waste Management Regulations (20.9.1 NMAC) or in any local ordinance
or regulation.

[11/30/95; 20.2.10.6 NMAC - Rn. 20 NMAC 2.10.105 10/31/02]
20.2.10.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Daily burndown" means the period of operation during which the supply of
woodwaste to the burner has stopped and the operation of the sawmill has ceased and
does not include work shift changes.

B. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by

the Board.

C. "Woodwaste burner" means any device used for woodwaste including but not
limited to a wigwam-type burner.

[11/30/95; 20.2.10.7 NMAC - Rn. 20 NMAC 2.10.107 10/31/02]
20.2.10.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 402 -
Woodwaste Burners last filed February 8, 1983.

A. All references to AQCR 402 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 402 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 402.

[11/30/95; 20.2.10.8 NMAC - Rn. 20 NMAC 2.10.106 10/31/02]



20.2.10.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.10.9 NMAC - Rn. 20 NMAC 2.10.108 10/31/02]
20.2.10.10-20.2.10.108  [RESERVED]
20.2.10.109 EMISSION AND TEMPERATURE LIMITATIONS:

Except as provided in subsections A and B of 20.2.10.109 NMAC and subsection C of
20.2.10.111 NMAC, the owner or operator of a woodwaste burner shall not permit,
cause, suffer or allow emissions from the woodwaste burner to equal or exceed an
opacity of 20 percent; and no person owning or operating a woodwaste burner which
operates during nighttime hours shall permit the temperature of the woodwaste burner
exhaust gases to be lower than 750 [degrees] F. during nighttime hours unless the
owner or operator can demonstrate, to the satisfaction of the Department, that a lower
temperature can achieve an opacity of 20 percent or less.

A. 20.2.10.109 NMAC shall not apply during the first sixty minutes of the daily
operation of a woodwaste burner.

B. The owner or operator of a woodwaste burner shall not permit, cause, suffer or
allow emissions from the woodwaste burner to equal or exceed an opacity of 40 percent
during the daily burndown period.

[11/30/95; 20.2.10.109 NMAC - Rn. 20 NMAC 2.10.109 10/31/02]
20.2.10.110 TEMPERATURE RECORDINGS:

A woodwaste burner, except a certified "contingency-use woodwaste burner”, must be
equipped with an instrument, approved by the Department, in a location, approved by
the Department, which shall continuously measure and record the temperature of the
exiting gases from the woodwaste burner. The owner or operator shall retain such
records, showing the date of recordings, for a period of six months from the date of
each day's recordings and shall make such records available to the Department at the
Department's request.

[11/30/95; 20.2.10.110 NMAC - Rn. 20 NMAC 2.10.110 10/31/02]
20.2.10.111 CONTINGENCY-USE WOODWASTE BURNERS:
A. Certification: The Department may certify a woodwaste burner as "contingency-

use woodwaste burner” if the owner or operator can demonstrate, to the satisfaction of
the Department, that under normal operating conditions of the mill, the woodwaste



burner will not be used to burn woodwaste. The Department may review and rescind, if
necessary, such a certification at any time.

B. Startup notification: No person shall operate a certified "contingency-use
woodwaste burner" unless the owner or operator has notified the Department within 24
hours after the initial startup as to the following:

(1) the time of initial startup;

(2)  the reason why the owner or operator is unable to dispose of the
woodwaste in the normal manner;

(3) the period of time that the owner or operator will need to use the
"contingency-use woodwaste burner”; and

(4) the steps that are being taken to enable the owner or operator to return to
disposition of the woodwaste in the normal manner.

(5) Upon receipt of aforesaid information, the Department shall promptly
approve or disapprove such contingency use and the duration thereof.

C. Opacity limitation: No person owning or operating a certified "contingency-use
woodwaste burner" shall permit, cause, suffer or allow emissions to equal or exceed an
opacity of 40 percent.

[11/30/95; 20.2.10.111 NMAC - Rn. 20 NMAC 2.10.111 10/31/02]

20.2.10.112 OPACITY DETERMINATION:

The Department shall determine the opacity of emissions from a woodwaste burner by
averaging instantaneous opacity readings made at regular intervals over a time period

of no less than ten minutes. Such readings shall be made only by a certified opacity
reader.

[11/30/95; 20.2.10.112 NMAC - Rn. 20 NMAC 2.10.112 10/31/02]
PART 11: ASPHALT PROCESS EQUIPMENT

20.2.11.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.11.1 NMAC - Rn, 20 NMAC 2.11.100 10/31/02]

20.2.11.2 SCOPE:



All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.11.2 NMAC - Rn, 20 NMAC 2.11.101 10/31/02]

20.2.11.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quiality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.11.3 NMAC - Rn, 20 NMAC 2.11.102 10/31/02]

20.2.11.4 DURATION:

Permanent.

[11/30/95; 20.2.11.4 NMAC - Rn, 20 NMAC 2.11.103 10/31/02]

20.2.11.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.11.5 NMAC - Rn, 20 NMAC 2.11.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.11.6 OBJECTIVE:

The objective of this Part is to establish particulate matter emission standards for
asphalt process equipment.

[11/30/95; 20.2.11.6 NMAC - Rn, 20 NMAC 2.11.105 10/31/02]
20.2.11.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
A. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by

the Board.

B. "Rural area" means any area five or more miles from a community of more than
fifty people and one or more miles from any residence.

[11/30/95; 20.2.11.7 NMAC - Rn, 20 NMAC 2.11.107 10/31/02]



20.2.11.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("TAQCR") 501 --
Asphalt Processing Equipment last filed July 1, 1971.

A. All references to AQCR 501 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 501 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 501.
[11/30/95; 20.2.11.8 NMAC - Rn, 20 NMAC 2.11.106 10/31/02]
20.2.11.9-20.2.11.107 [RESERVED]
20.2.11.108 ALLOWABLE EMISSION RATES:

A. The owner or operator of asphalt process equipment shall not permit, cause,

suffer or allow particulate matter emissions to the atmosphere in excess of the
maximum amounts specified in the following table:

Aggregate Process Maximum Stack
Rate Emission Rate

Pounds per Hour Pounds per Hour
10,000 10
20,000 15
30,000 22
40,000 28
50,000 31
100,000 33
200,000 37
300,000 40
400,000 43
500,000 47
600,000 and above 50

B. When the process rate is between any two consecutive process rates in the
table, the maximum stack emission rate is determined by interpolation. Where a plant or
operation has more than one stack, the maximum stack emission rate applies to the
total of the emissions from all stacks.

[11/30/95; 20.2.11.108 NMAC - Rn, 20 NMAC 2.11.108 10/31/02]

20.2.11.109 FUGITIVE DUST CONTROL.:



The owner or operator of asphalt process equipment shall not operate the equipment
without a fugitive dust control system. The fugitive dust control system shall be
operated and maintained so that all particulate emissions are limited to the stack outlet.
[11/30/95; 20.2.11.109 NMAC - Rn, 20 NMAC 2.11.109 10/31/02]

20.2.11.110 TEMPORARY EXEMPTIONS:

A. Upon request, the Department, by written permit, may suspend the operational
requirements of this Part for portable asphalt process equipment to be operated
temporarily in rural areas. A permit shall not be issued for any period exceeding ninety
operating days, but may be renewed when reasonably necessary for completion of a
project. A written request that has not been acted upon within ten days after its receipt
shall be deemed granted.

B. In making its decision on a petition, the Department shall give weight it deems
appropriate to all facts and circumstances, including but not limited to:

(1) character and degree of injury to, or interference with, health, welfare,
visibility and property;

(2)  the public interest, including the social and economic value of the sources
and subjects of the air contaminants involved; and

(3) technical practicability and economic reasonableness of complying with
this Part.

C. The Department may require the requestor to submit his request in writing and
any or all of the following information:

(2) requestor's name, address and telephone number;
(2) nature of the project and the location where the unit is to be operating;
(3) the proposed length of time of operation;

(4) the aggregate process rate (pounds per hour) of the equipment to be
utilized; and

(5) reasons why the requestor believes the suspension of the operational
requirements is necessary.

[11/30/95; 20.2.11.110 NMAC - Rn, 20 NMAC 2.11.110 10/31/02]

PART 12: CEMENT KILNS [REPEALED]



[This part was repealed on August 18, 2014]

PART 13: GYPSUM PROCESSING PLANTS

20.2.13.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.13.1 NMAC - Rn, 20 NMAC 2.13.100 10/31/02]

20.2.13.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.13.2 NMAC - Rn, 20 NMAC 2.13.101 10/31/02]

20.2.13.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8 (A)(4) and (7), and Air
Quiality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.13.3 NMAC - Rn, 20 NMAC 2.13.102 10/31/02]

20.2.13.4 DURATION:

Permanent.

[11/30/95; 20.2.13.4 NMAC - Rn, 20 NMAC 2.13.103 10/31/02]

20.2.13.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.13.5 NMAC - Rn, 20 NMAC 2.13.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.13.6 OBJECTIVE:

The objective of this Part is to establish particulate matter emission standards for
gypsum processing plants.

[11/30/95; 20.2.13.6 NMAC - Rn, 20 NMAC 2.13.105 10/31/02]

20.2.13.7 DEFINITIONS:



In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
"Part" means an air quality control regulation under Title 20, Chapter 2 of the New
Mexico Administrative Code, unless otherwise noted; as adopted or amended by the
Board.

[11/30/95; 20.2.13.7 NMAC - Rn, 20 NMAC 2.13.107 10/31/02]

20.2.13.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation (AQCR) 503 --
Gypsum Processing Plants last filed January 27, 1970.

A. All references to AQCR 503 in any other rule shall be constructed as a reference
to this Part.

B. The amendment and supersession of AQCR 503 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 503.
[11/30/95; 20.2.13.8 NMAC - Rn, 20 NMAC 2.13.106 10/31/02]
20.2.13.9-20.2.13.107 [RESERVED]
20.2.13.108 EMISSION LIMITATIONS:

The owner or operator of equipment for gypsum processing shall not permit, cause,
suffer or allow particulate matter emissions in excess of the 690 mg/m3 of exhaust gas.

[11/30/95; 20.2.13.108 NMAC - Rn, 20 NMAC 2.13.108 10/31/02]

PART 14: PARTICULATE EMISSIONS FROM COAL BURNING
EQUIPMENT

20.2.14.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.14.1 NMAC - Rn, 20 NMAC 2.14.100 10/31/02]

20.2.14.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.14.2 NMAC - Rn, 20 NMAC 2.14.101 10/31/02]

20.2.14.3 STATUTORY AUTHORITY:



Environmental Improvement Act, NMSA 1978, Section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, Sections 74-2-1 et seq., including specifically, Section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.14.3 NMAC - Rn, 20 NMAC 2.14.102 10/31/02]

20.2.14.4 DURATION:

Permanent.

[11/30/95; 20.2.14.4 NMAC - Rn, 20 NMAC 2.14.103 10/31/02]

20.2.14.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.14.5 NMAC - Rn, 20 NMAC 2.14.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.14.6 OBJECTIVE:

The objective of this Part is to establish particulate matter emission standards for coal
burning equipment.

[11/30/95; 20.2.14.6 NMAC - Rn, 20 NMAC 2.14.105 10/31/02]
20.2.14.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Commenced" means that an owner or operator has undertaken a continuous
program of construction or that an owner or operator has entered into a binding
agreement or contractual obligation to undertake and complete, within a reasonable
time, a continuous program of construction.

B. "Construction” means fabrication, erection, or installation of an affected facility.

C. "Existing coal burning equipment” means coal burning equipment that was
fully constructed and operational or under construction prior to September 1, 1971.

D. "New coal burning equipment” means coal burning equipment the construction
of which is commenced after September 1, 1971.



E. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted, as adopted or amended by
the Board.

[11/30/95; 20.2.14.7 NMAC - Rn, 20 NMAC 2.14.107 10/31/02]
20.2.14.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 504 --
Particulate Emissions from Coal Burning Equipment last filed June 13, 1978.

A. All references to AQCR 504 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 504 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 504.

[11/30/95; 20.2.14.8 NMAC - Rn, 20 NMAC 2.14.106 10/31/02]

20.2.14.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Harold Runnels Building, 1190 Saint Francis Drive,
Santa Fe, NM, 87503 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.14.9 NMAC - Rn, 20 NMAC 2.14.108 10/31/02]
20.2.14.10-20.2.14.199 [RESERVED]

20.2.14.200 EMISSION LIMITATIONS - EQUIPMENT LESS THAN OR EQUAL TO
250 MBTU/HOUR HEAT CAPACITY:

A. The owner or operator of coal burning equipment having a rated heat capacity
less than or equal to 250 million British Thermal Units per hour (higher heating value)
shall not permit, cause, suffer or allow particulate matter emissions to the atmosphere to
exceed the limits set forth in the following table:

I E
Heat Input in Million British Thermal Maximum Allowable Emissions for
Units Per Hour (higher heating value) Particulate Matter in Pounds per Million
British Thermal Units Input Per Hour
10 0.56
20 0.48
30 0.43

40 0.40



50 0.38

70 0.35
100 0.33
200 0.28
250 0.26

B. For values of heat input not specified in the table, maximum allowable emissions
shall be calculated by the following formula:

(2) E = Allowable Particulate Emissions (Ibs./million BTU);
(2) | = Total Heat Input (in units of million BTU's /hr., higher heating value);

(3) Whenlequals 1to 250, E equals 0.996135 times | raised to the power -
0.23471.

[11/30/95; 20.2.14.200 NMAC - Rn, 20 NMAC 2.14.200 10/31/02]
20.2.14.201 EMISSION

Limitations - New Equipment Greater Than 250M BTU/Hour Heat Capacity: The
owner or operator of new coal burning equipment having a rated heat capacity greater
than 250 million British Thermal Units per hour (higher heating value) shall not permit,
cause, suffer, or allow:

A. Particulate matter emissions to the atmosphere in excess of 0.05 pounds per
million British Thermal Units of heat input (higher heating value); or

B. Fine particulate matter emissions of less than two microns equivalent
aerodynamic diameter to the atmosphere in excess of 0.02 pounds per million British
Thermal Units of heat input (higher heating value) as determined pursuant to Procedure
| for fine particulate sampling from stationary coal burning equipment set forth in
20.2.14.300 NMAC -20.2.14.399 NMAC or an equivalent method approved by the
Department.

[11/30/95; 20.2.14.201 NMAC - Rn, 20 NMAC 2.14.201 10/31/02]

20.2.14.202 EMISSION LIMITATIONS - EXISTING EQUIPMENT GREATER THAN
250M BTU/HOUR AND LESS THAN 5000M BTU/HOUR HEAT CAPACITY:

The owner or operator of existing coal burning equipment having a rated heat capacity
greater than 250 million British Thermal Units and less than 5000 million British Thermal
Units per hour (higher heating value) shall not permit, cause, suffer or allow:

A. Particulate matter emissions to the atmosphere in excess of 0.05 pounds per
million British Thermal Units of heat input (higher heating value); or



B. Fine particulate matter emissions of less than two microns equivalent
aerodynamic diameter to the atmosphere in excess of 0.04 pounds per million British
Thermal Units of heat input (higher heating value) as determined pursuant to Procedure
Il for fine particulate sampling from stationary coal burning equipment set forth in
20.2.14.400 NMAC - 20.2.14.499 NMAC or an equivalent method approved by the
Department.

[11/30/95; 20.2.14.202 NMAC - Rn, 20 NMAC 2.14.202 10/31/02]

20.2.14.203 EMISSION LIMITATIONS--EXISTING EQUIPMENT EQUAL TO OR
GREATER THAN 5000M BTU/HOUR:

After December 31, 1982, The owner or operator of existing coal burning equipment
having a rated heat capacity equal to or greater than 5000 million British Thermal Units
per hour (higher heating value) shall not permit, cause, suffer, or allow:

A. Particulate matter emissions to the atmosphere in excess of 0.05 pounds per
million British Thermal Units of heat input (higher heating value); or

B. Fine particulate matter emissions of less than two microns equivalent
aerodynamic diameter to the atmosphere in excess of 0.04 pounds per million British
Thermal Units of heat input (higher heating value) as determined pursuant to Procedure
Il for fine particulate sampling from stationary coal burning equipment set forth in
20.2.14.400 NMAC - 20.2.14.499 NMAC or an equivalent method approved by the
Department.

[11/30/95; 20.2.14.203 NMAC - Rn, 20 NMAC 2.14.203 10/31/02]
20.2.14.204 METHOD FOR DETERMINING EMISSIONS LIMITATIONS:

Particulate matter emissions governed by 20.2.14.200 NMAC, and subsection A of
20.2.14.201 NMAC, subsection A of 20.2.14.202 NMAC, and subsection A of
20.2.14.203 NMAC, shall be determined by a method consistent with the method set
forth by the US EPA at 40 CFR, Part 60, Appendix A, Methods 1 through 5, or any other
method receiving prior approval from the Department.

[11/30/95; 20.2.14.204 NMAC - Rn, 20 NMAC 2.14.204 10/31/02]

20.2.14.205 PETITION FOR TEST METHOD OF EMISSION LIMITATION FOR
EXISTING EQUIPMENT - HEAT CAPACITY EQUAL TO OR GREATER THAN 5000M
BTU/HOUR:

A. With regard to existing coal burning equipment having a rated heat capacity
greater than 250 million British Thermal Units and less than 5000 million British Thermal
Units per hour (higher heating value) or with regard to existing coal burning equipment
having a rated heat capacity equal to or greater than 5000 million British Thermal Units



per hour (higher heating value) the Department, any other interested person or any
person owning or operating existing coal burning equipment of such capacities may
petition the Board to amend subsection B of 20.2.14.202 NMAC or subsection B of
20.2.14.203 NMAC to require all existing coal burning equipment of the capacity
specified in 20.2.14.202 NMAC or 20.2.14.203 NMAC, whichever is the subject of the
petition, to comply with the emission limitation of subsection B of 20.2.14.201 NMAC
pursuant to the test method contained therein.

B. The Board, after receipt of the petition, shall:

(2) Notify all persons owning or operating coal burning equipment which are
the subject of the petition of the filing of said petition, and the date of the Board's
regularly scheduled meeting at which the Board plans to consider the request for
hearing;

(2) Make available for public inspection a copy of the petition at its office;

3) Not less than 30 days nor more than forty-five days after the mailing of the
notification provided in paragraph (1) of subsection B of 20.2.14.205 NMAC at its
regularly scheduled meeting, consider setting the date, time and place of a public
hearing on the petition; provided, however, that if any person owning or operating coal
burning equipment of the capacities covered by the petition appears before the Board at
such meeting and informs the Board that it does not possess sufficient testing
information to determine whether its equipment does or does not comply with the
emission limitation contained in paragraph (2) of subsection A of 20.2.14.201 NMAC
pursuant to the test method specified therein, the Board, if it determines additional
testing information is justified, shall specify a period of testing deemed adequate to
permit such person to conduct such testing and shall set the date of the public hearing
on the petition at its next regularly scheduled meeting following the expiration of such
testing period;

(4)  Within five days following the scheduling of the hearing, notify the
petitioner and all persons who own or operate the coal burning equipment affected by
the petition by certified mail of the date, time and place of the public hearing on the
petition;

(5) Publish notice of the hearing and conduct the hearing according to the
procedures set forth in the New Mexico Air Quality Control Act, section 74-2-6; and

(6)  Atthe conclusion of the hearing on the petition or at the next Board
meeting after transcripts of the hearing are available, if the Board determines that all the
equipment regulated pursuant to 20.2.14.202 NMAC and 20.2.14.203 NMAC, whichever
was the subject of the hearing, complies with the emission limitation of subsection B of
20.2.14.201 NMAC pursuant to the test method contained therein, the Board may
amend subsection B of 20.2.14.202 NMAC or subsection B of 20.2.14.203 NMAC,
whichever was the subject of the hearing.



[11/30/95; 20.2.14.205 NMAC - Rn, 20 NMAC 2.14.205 10/31/02]
20.2.14.206-20.2.14.299 [RESERVED]
20.2.14.300 PROCEDURE I, INTRODUCTION:

A method is specified for use in sampling the emissions from stationary coal-burning
equipment for particulate matter of less than two microns (2u) equivalent aerodynamic
diameter. This procedure shall be used for testing emissions from coal-burning
equipment operating in the State of New Mexico for compliance with 20.2.14 NMAC
(Particulate Emissions from Coal Burning Equipment), as specified within the regulation.
It is generally intended that sampling for fine particulates, as described below, be
carried out only on those stacks (or ducts) which are controlled for gross particulates
and which have already been demonstrated to be in compliance with the sections of the
regulation for total particulate emissions.

[11/30/95; 20.2.14.300 NMAC - Rn, 20 NMAC 2.14.300 10/31/02]
20.2.14.301 PROCEDURE |, METHOD:

A. Principle: Particulate matter is withdrawn at an approximately isokinetic rate from
the source, the large (over 2u) [over 2 micrometer] particles separated from the gas
stream, and the fine particles collected on a filter. The weight of the fine particles is
determined gravimetrically after removal of uncombined water.

B. Apparatus:

(1) Sampling Train: The recommended sampling train is shown schematically
in Figure 1 (20.2.14.302 NMAC). It is based on the US EPA sampling train described in
the Code of Federal Regulations, Title 40, Part 60, Appendix A, Method 5, Section 2.1
(hereinafter referred to as US EPA Method 5). To the Method 5 train is added a particle
separator. The purpose of the particle separator is to trap essentially all of the particles
greater than 2u [two micrometers]; to do this, a certain gas flowrate is required through
this device as specified in Section 2.2.1.3.

(2) Nozzle: Stainless steel (type 304 or 316).

3) Probe: Pyrex glass, insulated and heated uniformly to a temperature
sufficient to prevent condensation from occurring at any point in the tube. For lengths
greater than about 8 feet, a metal tube may be used. Incoloy 825 is preferred, but types
304 or 316 stainless steel are acceptable. Long probes shall be reinforced or supported
to prevent excessive droop or gas stream whip. For sampling stacks carrying electrically
charged particles (as for installations using electrostatic precipitators), the probe shall
be grounded to prevent electrical shock to personnel and the inner shell of the probe
shall be electrically conductive and shall be grounded to prevent size discriminative
trapping of particles within the probe.



4) Particulate Separator and Filter: The particle separator and filter system
shall be housed in a temperature-controlled container.

(a) Particle Separator: The particle separator shall be a cascade impactor,
such as the Andersen Mark Il or Mark 11l Stack Head, manufactured by 2000 Inc.,
Atlanta, Georgia, or other if approved by the Department. The stack head must be
modified to use only five of the collection plates arranged in the following order 0, 1, 2,
3, 4, 1 (manufacturer's numbers) and a filter holder as specified in subparagraph (b) of
paragraph (4) of subsection B of 20.2.14.301 NMAC. The complete arrangement is
shown in Figure 2 (20.2.14.303 NMAC). The gas flowrate through the stack head must
be controlled to maintain a particle impaction efficiency of 50% on plate 4 for particles of
2 microns aerodynamic diameter. The procedure for doing this is described in
paragraphs (3) and (4) of subsection D of 20.2.14.301 NMAC.

(b) Filter Holder: The filter holder shall immediately follow the last collection
plate, as indicated in Figure 2 (20.2.14.303 NMAC), and contain a filter similar to those
specified in paragraph (2) of subsection C of 20.2.14.301 NMAC.

(5) Metering System: Vacuum gage, leak-free pumps, thermometers capable
of measuring to within 3 degrees Fahrenheit., dry test meter with 2 percent accuracy,
and related equipment, as required to maintain an approximately isokinetic sampling
rate through the probe and specified flowrate through the Andersen Stack Head, and to
determine sample volume.

(6)  Other Sampling Train Equipment: Pitot tube (type S, or equivalent),
impingers/condensers, and barometer shall be as specified in US EPA Method 5,
Section 2.1. Note that an equivalent condenser may be used in place of the impinger
train.

(7)  Sample Recovery Accessories: As specified in Section 2.2 of US EPA
Method 5.

(8)  Analytical Accessories: As specified in US EPA Method 5, Section 2.3.
C. Reagents:
(1) Sampling:
(2) Filters: Glass fiber type, having high efficiency for collecting small particles
(99% or higher efficiency for particles 0.3 microns or larger in diameter). Cambridge
Media CM-114 or Gelman Type A filters are acceptable types.
3) Other Sampling Reagents: As specified in US EPA Method 5, Section 3.1.

(4) Sample Recovery and Analytical Reagents: Acetone and water, as
specified in Sections 3.2 and 3.3 of US EPA Method 5.



D. Sampling Procedure:

(2) Selection of Sampling Site and Sampling Points: The sampling site is
preferably located in a vertical duct or stack, at least eight stack diameters downstream
and two diameters upstream of a major disturbance (bend, expansion, contraction, or
visible flame). In large ducts (of 20 feet or greater diameter), a distance five diameters
downstream of a disturbance will be considered adequate, providing the velocity
traverse does not show the flow to be highly irregular. Under these recommended
conditions, a single sampling point is considered to be adequate (See Industrial Gas
Cleaning Institute, Test Procedures for Gas Scrubbers, Publication No. 1, p. 6): This
point shall be located between 0.2 and 0.5 of the diameter from the outside toward the
center of the stack, preferably at a point whose velocity approximates the average
velocity of the flue gases. For conditions which do not meet the criteria given above,
additional sampling points must be considered and will be determined as agreed upon
between the coal-burning equipment operator and the Department.

(2)  Determination of Stack Pressure, Temperatures, Moisture and Distribution
of Velocity Heads: Prior to actual sampling for particulates, a preliminary survey of stack
pressure, temperature, moisture content, and velocity distribution shall be made to
assess overall sampling conditions and establish isokinetic sampling velocities.

(a) Stack Pressure and Temperature: Stack pressure shall be obtained at one
or more points at the sampling station using a water-filled U-tube manometer to sense
pressure from a hole in the side of the stack or duct to within 0.1 in water. Temperatures
shall be determined from a thermocouple (or equivalent device) attached to the pitot
tube, capable of measuring to within 1.5% of the minimum absolute stack temperature.

(b) Distribution of Velocity Heads: The US EPA Method 1 (40 CFR, Part 60,
Appendix A) shall be used as a general guide in determining the number and
distribution of pitot tube traverse points. US EPA Method 2 (40 CFR, Part 60, Appendix
A) shall be used as a guide in selection of pitot tube equipment, procedure for making
and recording measurements, and calibration of the instrument. In calibration, the
procedure shall be modified in that the pitot tube to be used in testing shall be mounted
on the probe and the probe shall have attached to it a 1/4-inch sampling nozzle so that
the arrangement is similar to that used in testing. A complete velocity traverse shall be
done each day of testing.

(c) Moisture Determination: Moisture content of the gas stream is determined
by extracting a measured quantity of gas from the stack, condensing the moisture in an
external condenser (or in the impingers), and measuring the volume of condensate. A
single, preliminary measurement shall be made using either the stack sampling train or
a simplified apparatus consisting mainly of a filter, condenser, pump, and dry gas meter.
If liquid drops are present in the gas stream, proceed as follows: Assume the stream to
be saturated, determine the average stack gas temperature from the data obtained in
subparagraph (a) of paragraph (2) of subsection D of 20.2.14.301 NMAC above, and
use a psychometric chart with appropriate altitude correction along with steam tables to



calculate the approximate percentage of moisture. A further determination of moisture
content is made as a part of the particulate sampling as described below.

(3) Preparation of Collection Train: Check to see that the probe, nozzle, etc.,
are clean and that there is sufficient ice to fill the ice bath, place 100 ml. of water in the
first two impingers, leave the third impinger empty, and place approximately 200 g. of
preweighed indicating silica gel in the fourth impinger. Complete the preparation by
desiccating the filter, checking the train for leaks and adjusting the probe heater,
generally as specified in US EPA Method 5, Section 4.1.2. To establish near isokinetic
sampling conditions at the start of testing, the desired flowrate through the particle
separator is corrected to stack conditions and the desired sample nozzle size is
calculated. To do this record the temperature of the container surrounding the particle
separator. Find this temperature in the abscissa of the graph in Figure 3 (20.2.14.304
NMAC), go up to the curve and read the correction factor on the ordinate of the graph.
Multiply the correction factor by 2 microns and obtain the temperature corrected
aerodynamic diameter. Locate the corrected aerodynamic diameter on the abscissa of
the graph on Figure 4 (20.2.14.305 NMAC), go up to the curve and read on the ordinate
the flowrate needed to maintain an impaction efficiency of 50% on plate #4. Correct this
flowrate to stack conditions by adjusting for the difference in particle separator
temperature and stack temperature. Using the equation Q = VA where Q = volumetric
flowrate through the separator adjusted to stack temperature (cfm), V = velocity of the
stack gas at the point in the stack where the sampling is to take place (fpm) and A is
area of the nozzle (sq. ft.) calculate the desired sampling nozzle diameter. Attach a
nozzle to the probe that matches this calculated diameter within 1%. To establish at the
start of testing the correct gas flow through the separator, using the dry gas meter,
correct the desired flowrate through the separator to meter conditions by correcting for
the difference in temperature between the separator and the dry gas meter and subtract
out that portion of the gas volume which will be condensed in the impingers.

(4) Particulate Train Operation: To begin sampling, position the nozzle at the
selected point in the stack with the nozzle tip pointing directly into the gas stream.
Immediately after, start the pump and adjust the dry gas meter to the flowrate calculated
in paragraph (3) of subsection D of 20.2.14.301 NMAC. Sample for at least 5 minutes
and then record the temperature of the gas on the outlet end of the separator. If the
temperature is different from that of the container surrounding the separator readjust the
dry gas meter flowrate by repeating the steps described in paragraph (3) of subsection
D of 20.2.14.301 NMAC using Figures 3 (20.2.14.304 NMAC) and 4 (20.2.14.305
NMAC) excluding the step used in calculating nozzle diameter. Continue the run until 30
standard cubic feet (70 degrees Fahrenheit, 29.92 inches Hg) have been drawn through
the sampling train. For each run record the required data on a sheet such as the one
shown in Figure 5-2 of US EPA Method 5 and include the temperature monitored at the
outlet of the separator. Record the data after every 5 minutes of testing. At the end of
the run, turn off the pump and record the final readings. Remove the probe and nozzle
from the stack. Remove the filter from the separator and place in a container. Repeat
the sampling procedure until three runs have been obtained. Desiccate the filters for at



least 24 hours and weigh to the nearest 0.5 mg in a room where the relative humidity is
less than 50%.

E. Calibration: Use approved methods and equipment for calibration of the particle
separator, orifice meter, pitot tube, temperature sensors and dry test meter. Recalibrate
after every third test or three months whichever comes first except for the particle
separator which shall be recalibrated as agreed upon between the owner or operator of
the coal burning equipment and the Department.

F. Calculations: After completing the test series, average the dry gas meter
temperatures and average orifice pressure drops, correct the sample volume measure
to standard conditions and calculate the water vapor and moisture content. Calculate
the concentration of particulate matter in the stack gas in pounds per standard cubic
foot on a dry basis by using equation 5-5 given in Section 6.6.2 of US EPA Method 5.
Use only the weight of the particulate collected on the filter. Using the stack volumetric
flowrate corrected to standard conditions on a dry basis calculate the emission rate in
pounds per hour. Using the average heat input to the coal burning equipment during the
time of testing, in million Btu per hour, calculate the emission rate in pounds per million
Btu. Average the emission rate for the three runs.

G. Acceptable results: Validity of each run shall be determined by calculating the
actual flow through the particle separator from the recorded data. If the flowrate is within
10% of the ideal flow calculated from Figure 4 (20.2.14.305 NMAC) the run will be
considered valid. Deviations from isokinetic sampling rate shall not invalidate the test.
[11/30/95; 20.2.14.301 NMAC - Rn, 20 NMAC 2.14.301 10/31/02]

20.2.14.302 SAMPLING TRAIN FOR FINE PARTICULATE MATTER, PROCEDURE
l:

Figure 1.



) - Sl N poas
P > Al IN alnpsy A
; Vayitay >
1 sanpadoig . C \\/ L ) M g
*IDIIVH 0IVINDFIALY FUTY ‘ . ﬁ dung 5 J 2
103 uyeay Suyrdweg ‘7 9anSyg ' oarua /\ 1030 S .amuc .m..-mz/~v -
20€ uoFIdeg upbR \\
[ ) 1 Ol _nlﬂ;..n i O
’ _ . . CEY SR AT
vdneg ._
. ﬁ.au-w s
sEVI-AQ Josuet
4 vanjvaddeay
Q9nrn A \
aoptoN 4%
our 3o 1ra oqhy’3oara =
wnnadLA -
BNl 10T,
ubgaopuy 2
.
gﬂqﬂh.ﬂ.”ﬂ.uwﬁ,.o?bx.h. ..-.l."|..4.d.u-.-.‘.w. .u_.ﬂ
- u. e —— :—.-Il.../ll.-l.unnlu-a!.. -
TITR X=v2s eanaviedusl
poIudH R i e
\ i
1l
A0 , 10BUDS O .
xo.oa:% panjuaodwol
. 108u08 205108
2anjvaddway, sanjeroduol

20 NMAC 2.14



[11/30/95; 20.2.14.302 NMAC - Rn, 20 NMAC 2.14.302 10/31/02]

20.2.14.303 ARRANGEMENT OF IMPACTION PLATES AND FILTER HOLDER IN
THE ANDERSON IMPACTOR, PROCEDURE I:

Figure 2.
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20.2.14.304 TEMPERATURE CORRECTION FOR AERODYNAMIC SIZE OF
PARTICLES CAPTURED IN THE ANDERSON IMPACTOR, PROCEDURE I:

Figure 3.
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20.2.14.305 AERODYNAMIC DIAMETER VS. FLOWRATE THROUGH PLATE 44 OF
THE ANDERSON IMPACTOR (50% IMPACTION EFFICIENCY), PROCEDURE I:



Figure 4.
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[11/30/95; 20.2.14.305 NMAC - Rn, 20 NMAC 2.14.305 10/31/02]

20.2.14.306-20.2.14.399 [RESERVED]

20.2.14.400 PROCEDURE II, INTRODUCTION:

A method is specified for use in sampling the emissions from stationary coal burning
equipment for particulate matter of less than two microns (2u) equivalent aerodynamic
diameter. This procedure shall be used for testing emissions from coal burning
equipment in the State of New Mexico for compliance with 20.2.14 NMAC (Particulate
Emissions from Coal Burning Equipment), as specified within that regulation. It is
generally intended that sampling for fine particulates, as described below, be carried out



only on those stacks (or ducts) which have already been demonstrated to be in
compliance with the sections of the regulation for total particulate emissions.

[11/30/95; 20.2.14.400 NMAC - Rn, 20 NMAC 2.14.400 10/31/02]
20.2.14.401 PROCEDURE Il, METHOD:

A. Principle: Particulate matter is withdrawn at an approximately isokinetic rate from
the source. The particles are then separated by equivalent aerodynamic diameter by an
in-stack size separating device to determine the percentage by mass of particles less
than 2 microns equivalent aerodynamic diameter. This percentage is then applied to the
total mass loading in pounds per million British Thermal Units as determined by US EPA
Method 5, contained in 40 CFR, Part 60, Appendix A, in order to determine emissions of
particulates of less than two micron equivalent aerodynamic diameter in pounds per
million British Thermal Units.

B. Apparatus:
(1) Sampling Train:

(a) The sampling train for total mass loading is described by the
Environmental Protection Agency in 40 CFR, Part 60, Appendix A, Method 5
(hereinafter referred as US EPA Method 5). The percentage by mass of particles less
than two microns equivalent aerodynamic diameter shall be as follows.

(b) The recommended sampling train is shown in Figure 1 (20.2.14.402
NMAC). It is based on the sampling train described in US EPA Method 5, Section 2.1,
with the addition of an Andersen Mark Ill in-stack sampler. The purpose of the in-stack
particle collector is to collect the particles and segregate them by aerodynamic size; to
do this, a certain gas flowrate is required through this device as specified in paragraph
(4) of subsection B of 20.2.14.401 NMAC.

(2) Nozzle: Stainless steel (type 304 or 316).

3) Probe: Pyrex glass, insulated and heated uniformly to a temperature
sufficient to prevent condensation from occurring at any point in the tube. For lengths
greater than about 8 feet, a metal tube may be used. Incoloy 825 is preferred, but types
304 or 316 stainless steel are acceptable. Long probes shall be reinforced or supported
to prevent excessive droop or gas stream whip. For sampling stacks carrying electrically
charged particles (as for installations using electrostatic precipitators), the probe shall
be grounded to prevent electrical shock to personnel and the inner shell of the probe
shall be electrically conductive and shall be grounded to prevent size discriminative
trapping of particles within the probe.



4) Particulate Separator: The particle collector shall be heated so that the
temperature of the collection plates and back up filter is above the dew point of the
stack gases.

(5) Particle Collector: The particle collector shall be a cascade impactor, such
as the Andersen Mark Il Stack Sampler (Mark Ill sampler) manufactured by 2000 Inc.,
Atlanta, Georgia or other similar cascade impactor approved by the Department. The
Mark 11l Sampler shall use a complete set of collector plates consisting of the following:
Ten plates numbered 0, 1, 2, 3, 4, 5, 6, 7, 8, and F, eleven spacers, eight crossbars,
eight glass fiber collection discs, one glass fiber filter, and one plate holder. Collector
plates are installed as follows; 0, 1, 2, 3, 4, 5, 6, 7, 8, F. The complete arrangement is
shown in Figure 2 (20.2.14.403 NMAC). The gas flowrate through the Mark Ill Sampler
must be controlled to maintain a particle impaction efficiency of 50% on plate 4 for
particles of 2 microns aerodynamic diameter. The procedure for doing this is described
in paragraphs (4) and (5) of subsection D of 20.2.14.401 NMAC.

(6) Metering System: Vacuum gage, leak-free pumps, thermometers capable
of measuring to within 3 degrees Fahrenheit., dry test meter with 2 percent accuracy,
and related equipment, as required to maintain an approximately isokinetic sampling
rate through the probe and specified flowrate through the Mark 11l Sampler, and to
determine sample volume.

(7)  Other Sampling Train Equipment: Pitot tube (type S, or equivalent),
impingers/condensers, and barometer shall be as specified in US EPA method 5,
Section 2.1. Note that an equivalent condenser may be used in place of the impinger
train.

(8) Sample Recovery Accessories: As specified in US EPA Method 5, Section
2.2.

(9)  Analytical Accessories: As specified in US EPA Method 5, Section 2.3.
C. Reagents:

(1) Sampling: Sampling for total particulate mass loading shall be in
accordance with US EPA Method 5. Procedures for determining the percent by mass of
particles less than two microns equivalent aerodynamic diameter shall be as follows.

(2)  Filters: Glass fiber type, having high efficiency for collecting small particles
(99% or higher efficiency for particles 0.3 microns or larger in diameter). Cambridge
Media CM-114 or Gelman Type A filters are acceptable types.

(3)  Other Sampling Reagents: As specified in US EPA Method 5, Section 3.1.

(4) Sample Recovery and Analytical Reagents: Acetone and water, as
specified in US EPA Method 5, Sections 3.2 and 3.3.



D. Sampling Procedure:

(2) Procedures: Sampling procedures for total particulate mass loading shall
be in accordance with US EPA Method 5. Procedures for determining the percent by
mass of particles less than two microns equivalent aerodynamic diameter shall be as
follows.

(2) Selection of Sampling Site and Sampling Points: The sampling site is
preferably located in a vertical duct or stack, at least eight stack diameters downstream
and two diameters upstream of a major disturbance (bend, expansion, contraction or
visible flame). In large ducts (of 20 feet or grater diameter), a distance five diameters
downstream of a disturbance will be considered adequate, providing the velocity
traverse does not show the flow to be highly irregular. Under these recommended
conditions, a single sampling point is considered to be adequate (See Industrial Gas
Cleaning Institute, Test Procedures for Gas Scrubbers, Publication No. 1, p.6): This
point shall be located between 0.2 and 0.5 of the diameter from the outside toward the
center of the stack, preferably at a point whose velocity approximates the average
velocity of the flue gases. For conditions which do not meet the criteria given above,
additional sampling points must be considered and will be determined as agreed upon
between the coal burning equipment operator and the Department.

3) Determination of Stack, Pressure, Temperatures, Moisture and
Distribution of Velocity Heads: Prior to actual sampling for particulates, a preliminary
survey of stack pressure, temperatures, moisture content, and velocity distribution shall
be made to assess overall sampling conditions and establish isokinetic sampling
velocities.

(a) Stack Pressure and Temperature: Stack pressure shall be obtained at one
or more points at the sampling station using a water-filled U-tube manometer to sense
pressure from a hole in the side of the stack or duct to within 0.1 in water. Temperatures
shall be determined from a thermocouple (or equivalent device) attached to the pitot
tube, capable of measuring to within 1.5% of the minimum absolute stack temperature.

(b) Distribution of Velocity Heads: The US EPA Method 1 (found in 40 CFR,
Part 60, Appendix A) shall be used as a general guide in determining the number and
distribution of pitot tube traverse points. US EPA Method 2, (found in 40 CFR, Part 60,
Appendix A) shall be used as a guide in selection of pitot tube equipment, procedure for
making and recording measurements, and calibration of the instrument. In calibration,
the procedure shall be modified in that the pitot tube to be used in testing shall be
mounted on the probe and the probe shall have attached the Mark Ill Sampler and
nozzle so that the arrangement is similar to that used in testing. A complete velocity
traverse shall be done each day of testing.

(c) Moisture Determination: Moisture content of the gas stream is determined
by extracting a measured quantity of gas from the stack, condensing the moisture in an
external condenser (or in the impingers), and measuring the volume of condensate. A



single, preliminary measurement shall be made using either the stack sampling train or
a simplified apparatus consisting mainly of a filter, condenser, pump, and dry gas meter.
If liquid drops are present in the gas stream proceed as follows: Assume the stream to
be saturated, determine the average stack gas temperature from the data obtained in
subparagraph (a) of paragraph (3) of subsection D of 20.2.14.401 NMAC above, and
use a psychometric chart with appropriate altitude correction along with steam tables to
calculate the approximate percentage of moisture. A further determination of moisture
content is made as a part of the particulate sampling as described below.

(4) Preparation of Collection Train: Check to see that the probe, nozzle, etc.,
are clean and that there is sufficient ice to fill the ice bath, place 100 ml. of water in the
first two impingers, leave the third impinger empty, and place approximately 200 g. of
preweighed indicating silica gel in the fourth impinger. Complete the preparation by
desiccating the filter, checking the train for leaks and adjusting the probe heater,
generally as specified in the US EPA Method 5, Section 4.1.2. To establish near
isokinetic sampling conditions at the start of testing, the desired flowrate through the
particle separator is corrected to stack conditions and the desired sample nozzle size is
calculated. To do this record the temperature of the in-stack Mark Ill Sampler. Find this
temperature in the abscissa of the graph on Figure 3 (20.2.14.404 NMAC), go up to the
curve and read the correction factor on the ordinate of the graph. Multiply the correction
factor by two microns and obtain the temperature corrected aerodynamic diameter.
Locate the corrected aerodynamic diameter on the abscissa of the graph on Figure 4
(20.2.14.405 NMAC) go up to the curve and read on the ordinate the flowrate needed to
maintain an impaction efficiency of 50% on plate #4. Correct this flowrate to stack
conditions by adjusting for the difference in particle separator temperature and stack
temperature. Using the equation Q = VA where Q = volumetric flowrate through the
separator adjusted to stack temperature (cfm), V = velocity of the stack gas at the point
in the stack where the sampling is to take place (fpm) and A is area of the nozzle (sg.
ft.) calculate the desired sampling nozzle diameter. Attach a nozzle to the probe that
matches this calculated diameter within 1%. To establish at the start of testing the
correct gas flow through the separator, using the dry gas meter, correct the desired
flowrate through the separator to meter conditions by correcting for the difference in
temperature between the separator and the dry gas meter and subtract out that portion
of the gas volume which will be condensed in the impingers.

(5) Particulate Train Operation: To begin sampling, position the nozzle at the
selected point in the stack with the nozzle tip pointing directly into the gas stream.
Immediately after, start the pump and adjust the dry gas meter to the flowrate calculated
in paragraph (4) of subsection D of 20.2.14.401 NMAC. Sample for at least 5 minutes
and then record the temperature of the gas on the outlet end of the separator. If the
temperature is different from that of the container surrounding the separator readjust the
dry gas meter flowrate by repeating the steps described in paragraph (4) of subsection
D of 20.2.14.401 NMAC using Figures 3 (20.2.14.404 NMAC) and 4 (20.2.14.405
NMAC) excluding the step used in calculating nozzle diameter. Continue the run until 30
standard cubic feet (70 degrees Fahrenheit, 29.92 inches Hg) have been drawn through
the sampling train. For each run record the required data on a sheet such as the one



shown in Figure 5-2 of the US EPA Method 5 and include the temperature monitored at
the outlet of the separator. Record the data after every 5 minutes of testing. At the end
of the run, turn off the pump and record the final readings. Remove the probe and
nozzle from the stack. Remove the filter and glass fiber collection discs from the
separator and place each in a separate container. Collect in a container all particles
brushed and washed from the nozzle, the impactor inlet cone and the zero stage plate.
Repeat the sampling procedure until three runs have been obtained. Filter wash-
solution and dry filter. Desiccate the filters and collection discs for at least 24 hours and
weigh to the nearest 0.5 mg in a room where the relative humidity is less than 50%.

E. Calibration: Use methods and equipment for calibration of the particle separator,
orifice meter, pitot tube, temperature sensors and dry test meter approved by the
Department. Recalibrate after every third test or three months whichever comes first
except for the particle separator which shall be recalibrated as agreed upon between
the owner or operator of the coal burning equipment and the Department. Figures 3
(20.2.14.404 NMAC) and 4 (20.2.14.405 NMAC) shall reflect results of such calibration.

F. Calculations:

(1) Total Particulate Emissions: After completing the test series, average the
dry gas meter temperatures and average orifice pressure drops, then correct the
sample volumes measured to standard conditions and calculate the water vapor and
moisture content. Using data gathered, using US EPA Method 5, calculate the
concentration of total particulate matter in the stack gas in pounds per standard cubic
foot on a dry basis by using equation 5-5 given in Section 6.6.2 of US EPA Method 5.
Using the stack volumetric flowrate corrected to standard conditions on a dry basis
calculate the emission rate in pounds per hour. Using the average heat input to the coal
burning equipment during the time of testing, in millions of British Thermal Units per
hour, calculate the emission rate in pounds per million British Thermal Units. Average
the emission rate for the three runs to determine total particulate emissions.

(2)  Percent of Particles Less Than Two Microns: The data obtained from the
Mark 11l Sampling shall be used to determine the quantity of particulate matter larger
than two microns Equivalent Aerodynamic Diameter and the quantity of particulate
matter less than two microns Equivalent Aerodynamic Diameter. Particulate matter
larger than two microns equivalent aerodynamic diameter shall be defined to be the
particulate matter collected on the glass fiber collection discs from plates numbered 1,
2, 3, and 4 and the material brushed and washed from the nozzle, the impactor inlet
cone and the zero stage plate. Particulate matter less than two microns equivalent
aerodynamic diameter shall be defined to be the particulate material collected on the
glass fiber collection discs from plates numbered 5, 6, 7 and 8 and the particulate
matter collected on the glass fiber filter. The sum of the mass' of the particulates which
are greater than two microns Equivalent Aerodynamic Diameter and the particles less
than two microns equivalent aerodynamic diameter is the total particulate collected for
the purposes of determining percent less than two microns. After determining the
guantity of particulate collected, determine the percent by mass of the total particulate



collected which is compassed of particles of less than two microns equivalent
aerodynamic diameter.

(3) Loading of Particles Less Than Two Microns: The percentage by mass of
particles as determined from the Mark 11l sampling results as described in the previous
paragraph is applied to the total mass loading in pounds per million British Thermal
Units as determined by US EPA Method 5. The resulting loading in pounds per million
British Thermal Units of particulates less than two microns equivalent aerodynamic
diameter shall be used to determine compliance with the particulate emission limitations
contained in subsection B of 20.2.14.202 NMAC and subsection B of 20.2.14.203
NMAC.

G. Acceptable results: Validity of each run shall be determined by calculating the
actual flow through the particle separator from the recorded data. If the flowrate is within
10% of the calculated flow from Figure 4 (20.2.14.405 NMAC), the run will be
considered valid. Deviations from isokinetic sampling rate by more than 10% shall
invalidate the test.

[11/30/95; 20.2.14.401 NMAC - Rn, 20 NMAC 2.14.401 10/31/02]

20.2.14.402 SAMPLING TRAIN FOR FINE PARTICULATE MATTER, PROCEDURE
[

Figure 1.
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ANDERSON IMPACTOR, PROCEDURE |II:

Figure 2.



[11/30/95; 20.2.14.403 NMAC - Rn, 20 NMAC 2.14.403 10/31/02]

20.2.14.404 SAMPLE GRAPH OF TEMPERATURE CORRECTION FOR
AERODYNAMIC SIZE OF PARTICLES CAPTURED IN THE ANDERSON IMPACTOR,
PROCEDURE lII:

Figure 3.
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20.2.14.405 SAMPLE GRAPH OF AERODYNAMIC DIAMETER VS. FLOWRATE

THROUGH PLATE #4 OF THE ANDERSON IMPACTOR (50% IMPACTION
EFFICIENCY), PROCEDURE II:

Figure 4.
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[11/30/95; 20.2.14.405 NMAC - Rn, 20 NMAC 2.14.405 10/31/02]

PART 15: PUMICE, MICA AND PERLITE PROCESSING EQUIPMENT

20.2.15.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.15.1 NMAC - Rn, 20 NMAC 2.15.100 10/31/02]

20.2.15.2  SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.



[11/30/95; 20.2.15.2 NMAC - Rn, 20 NMAC 2.15.101 10/31/02]

20.2.15.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.15.3 NMAC - Rn, 20 NMAC 2.15.102 10/31/02]

20.2.15.4 DURATION:

Permanent.

[11/30/95; 20.2.15.4 NMAC - Rn, 20 NMAC 2.15.103 10/31/02]

20.2.15.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.15.5 NMAC - Rn, 20 NMAC 2.15.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.15.6 OBJECTIVE:

The objective of this Part is to establish particulate matter emission standards for
pumice, mica and perlite process equipment.

[11/30/95; 20.2.15.6 NMAC - Rn, 20 NMAC 2.15.105 10/31/02]
20.2.15.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
A. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by

the Board.

B. "Process weight" means the total of all materials including solid fuel but not
including liquid or gaseous fuel or combustion air introduced into any specific process.

C. "Process weight per hour" means a quantity derived by dividing the total
process weight by the number of hours in the complete operation, excluding any time
during which the equipment is idle.



[11/30/95; 20.2.15.7 NMAC - Rn, 20 NMAC 2.15.107 10/31/02]
20.2.15.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 505 --
Pumice, Mica and Perlite Process Equipment last filed September 13, 1971.

A. All references to AQCR 505 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 505 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 505.

[11/30/95; 20.2.15.8 NMAC - Rn, 20 NMAC 2.15.106 10/31/02]
20.2.15.9-20.2.15.107 [RESERVED]
20.2.15.108 EMISSION LIMITATIONS:

A. The owner or operator of pumice, mica or perlite process equipment shall not
permit, cause, suffer or allow particulate matter emissions to the atmosphere from a
stack or stacks in excess of the maximum amounts specified in the following table:

Process Rate Maximum Stack Emission

Rate

Pounds per Hour
Pounds per Hour

10,000 10
20,000 15
30,000 22
40,000 28
50,000 31
100,000 33
200,000 37
300,000 40
400,000 43
500,000 47
600,000 & above 50

B. When the process rate is between any two consecutive process rates in the
table, the maximum stack emission rate is determined by interpolation. Where an
operation has more than one stack, the maximum stack emission rate applies to the
total of the emissions from all stacks.

[11/30/95; 20.2.15.108 NMAC - Rn, 20 NMAC 2.15.108 10/31/02]



20.2.15.109 STACK CONFINEMENT OF EMISSIONS:

Within technical feasibility, all particulate matter emissions to the atmosphere resulting
directly from the operation of pumice, mica or perlite process equipment shall be limited
to the stack outlet or outlets. Particulate matter emissions not governed by this section
are governed by 20.2.15.110 NMAC.

[11/30/95; 20.2.15.109 NMAC - Rn, 20 NMAC 2.15.109 10/31/02]

20.2.15.110 OTHER PARTICULATE CONTROL:

The owner or operator of pumice, mica or perlite process equipment shall not permit,
cause, suffer or allow any material to be handled, transported, stored or disposed of or
a building or road to be used, constructed, altered or demolished without taking
reasonable precautions to prevent particulate matter from becoming airborne.

[11/30/95; 20.2.15.110 NMAC - Rn, 20 NMAC 2.15.110 10/31/02]

PART 16: NONFERROUS SMELTERS (NEW AND EXISTING) -
PARTICULATE MATTER

20.2.16.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.16.1 NMAC - Rn, 20 NMAC 2.16.100 10/31/02]

20.2.16.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.16.2 NMAC - Rn, 20 NMAC 2.16.101 10/31/02]

20.2.16.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.16.3 NMAC - Rn, 20 NMAC 2.16.102 10/31/02]

20.2.16.4 DURATION:

Permanent.

[11/30/95; 20.2.16.4 NMAC - Rn, 20 NMAC 2.16.103 10/31/02]



20.2.16.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.16.5 NMAC - Rn, 20 NMAC 2.16.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]
20.2.16.6 OBJECTIVE:

The objective of this Part is to establish particulate matter emission standards for
nonferrous smelters.

[11/30/95; 20.2.16.6 NMAC - Rn, 20 NMAC 2.16.105 10/31/02]
20.2.16.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
A. "Construction" means fabrication, erection or installation of an affected facility.
B. "Commenced" means that an owner or operator has undertaken a continuous
program of construction or that an owner or operator has entered into a binding
agreement or contractual obligation to undertake and complete within a reasonable time

a continuous program of construction.

C. "Existing nonferrous smelter" means nonferrous smelter that was fully
constructed and operational prior to September 1, 1971.

D. "Modification” means a physical change or change in the manner of operation
which increases the amount of any air contaminant emitted by the nonferrous smelter or
which results in the emission of any air contaminant not previously emitted.

E. "New nonferrous smelter" means nonferrous smelter the construction or
modification of which was commenced after September 1, 1971.

F. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

G. "Standard conditions" means temperature of 68 degrees Fahrenheit and
pressure of 29.92 inches of mercury.

[11/30/95; 20.2.16.7 NMAC - Rn, 20 NMAC 2.16.107 10/31/02]

20.2.16.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:



This Part amends and supersedes Air Quality Control Regulation ("TAQCR") 506 --
Nonferrous Smelters -- Particulate Matter last filed November 21, 1978.

A. All references to AQCR 506 in any other rule shall be construed as a reference to
this Part

B. The amendment and supersession of AQCR 506 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 506.

[11/30/95; 20.2.16.8 NMAC - Rn, 20 NMAC 2.16.106 10/31/02]

20.2.16.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.16.9 NMAC - Rn, 20 NMAC 2.16.108 10/31/02]
20.2.16.10-20.2.16.108 [RESERVED]

20.2.16.109 ALLOWABLE EMISSION RATES:

A. The owner or operator of a new nonferrous smelter shall not permit, cause, suffer
or allow particulate matter emissions to the atmosphere in excess of 0.03 grains per dry

cubic foot of discharge gas measured at standard conditions.

B. The owner or operator of an existing nonferrous smelter shall not permit, cause,
suffer or allow particulate matter emissions to the atmosphere from:

(1)  The stack or stacks connected directly to the reverberatory furnace in
excess of 1100 pounds per hour;

(2)  The stack or stacks serving the acid plant in excess of 0.05 grains per dry
cubic foot of discharge gas measured at standard conditions;

3) The stack or stacks serving the reverberatory feed dryer in excess of 0.05
grains per dry cubic foot of discharge gas measured at standard conditions;

(4)  The stack or stacks serving the fire refining furnace in excess of:
(a) 30 pounds per hour during the charging operation;

(b) 50 pounds per hour during the blowing operation;



(c) 200 pounds per hour during the poling operation; and
(d) 550 pounds per hour during the fluxing operation.

C. The stack or stacks used solely for venting captured fugitive emissions from the
matte tapping, matte ladle, and slag skimming areas on the reverberatory furnace of an
existing nonferrous smelter do not have a particulate limitation.

[11/30/95; 20.2.16.109 NMAC - Rn, 20 NMAC 2.16.109 10/31/02]
20.2.16.110 TEST METHODS:

Compliance with subsections A and B of 20.2.16.109 NMAC shall be determined by a
method consistent with the method set forth by the US EPA at 40 CFR, Part 60,
Appendix A, Methods 1 though 5, except that Method 5 is modified as follows: The
distilled water specified in the first impinger of Method 5 is replaced with isopropyl
alcohol solution as specified within Method 8 of 40 CFR, Part 60, Appendix A. The
temperature of the probe and oven containing the cyclone and filter should be
maintained above the dew point of sulfuric acid mist in order to prevent condensation of
acid mist within the probe or on the filter. After sample collection, the isopropyl alcohol
solution within the first impinger is analyzed for sulfur trioxide and sulfuric acid mist as
described in Method 8. Solid particulate matter is collected within the nozzle, probe,
cyclone and filter while liquid particulate matter is collected within the isopropyl alcohol
impinger. Compliance with subsections A and B of 20.2.16.109 NMAC shall be
determined by comparison of the sum of the solid and liquid particulate matter to the
applicable emission limitation. Upon request of the Department, the owner or operator
of nonferrous smelters subject to this Part shall perform stack testing according to the
method stated above and report the results of such tests in the format and time period
specified by the Department. The owner or operator shall inform the Department of the
dates and times of such testing so that the Department may have the opportunity to
have an observer present during testing.

[11/30/95; 20.2.16.110 NMAC - Rn, 20 NMAC 2.16.110 10/31/02]

PART 17: NONFERROUS SMELTERS (EXISTING) - PARTICULATE
MATTER

20.2.17.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.17.1 NMAC - Rn, 20 NMAC 2.17.100 10/31/02]
20.2.17.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.



[11/30/95; 20.2.17.2 NMAC - Rn, 20 NMAC 2.17.101 10/31/02]

20.2.17.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4)and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5 (A), (B) and (C).

[11/30/95; 20.2.17.3 NMAC - Rn, 20 NMAC 2.17.102 10/31/02]

20.2.17.4 DURATION:

Permanent.

[11/30/95; 20.2.17.4 NMAC - Rn, 20 NMAC 2.17.103 10/31/02]

20.2.17.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.17.5 NMAC - Rn, 20 NMAC 2.17.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.17.6 OBJECTIVE:

The objective of this Part is to establish particulate matter emission standards for
existing nonferrous smelters.

[11/30/95; 20.2.17.6 NMAC - Rn, 20 NMAC 2.17.105 10/31/02]
20.2.17.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Existing nonferrous smelter” means a nonferrous smelter which was
constructed and fully operational prior to September 1, 1971.

B. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.;

C. "Standard conditions" means temperature of 68 degrees Fahrenheit and
pressure of 29.92 inches of mercury.

[11/30/95; 20.2.17.7 NMAC - Rn, 20 NMAC 2.17.107 10/31/02]



20.2.17.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 506.1 --
Existing Nonferrous Smelters -- Particulate Matter -- Additional Requirements last filed
March 16, 1979.

A. All references to AQCR 506.1 in any other rule shall be construed as a reference
to this Part.

B. The amendment and supersession of AQCR 506.1 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 506.1.

[11/30/95; 20.2.17.8 NMAC - Rn, 20 NMAC 2.17.106 10/31/02]
20.2.17.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.17.9 NMAC - Rn, 20 NMAC 2.17.108 10/31/02]
20.2.17.10-20.2.17.108 [RESERVED]
20.2.17.109 EMISSION LIMITATION:

The owner or operator of an existing nonferrous smelter shall not permit, cause, suffer
or allow particulate matter emissions to the atmosphere in excess of 0.05 grains per dry
cubic foot of discharge gas, adjusted to standard conditions, from the stack or stacks
serving the reverberatory furnace or any smelting furnace which replaces the
reverberatory furnace.

[11/30/95; 20.2.17.109 NMAC - Rn, 20 NMAC 2.17.109 10/31/02]
20.2.17.110 COMPLIANCE DETERMINATION:

Compliance with 20.2.17.109 NMAC shall be determined by a method consistent with
the method set forth by the US EPA at 40 CFR, Part 60, Appendix A, Methods 1
through 5, except that Method 5 is modified as follows: The distilled water specified in
the first impinger of Method 5 is replaced with isopropyl alcohol solution as specified
within Method 8 of 40 CFR, Part 60, Appendix A. The temperature of the probe and
oven containing the cyclone and filter should be maintained above the dew point of
sulfuric acid mist in order to prevent condensation of acid mist within the probe or on the
filter. After sample collection, the isopropyl alcohol solution within the first impinger is
analyzed for sulfur trioxide and sulfuric acid mist as described in Method 8. Solid



particulate matter is collected within the nozzle, isopropyl alcohol impinger. Compliance
with 20.2.17.109 NMAC shall be determined by comparison of the sum of the solid and
liquid particulate matter to the applicable emission limitation.

[11/30/95; 20.2.17.110 NMAC - Rn, 20 NMAC 2.17.110 10/31/02]

20.2.17.111 STACK TESTING:

Upon request of the Department, the owner or operator of nonferrous smelters subject
to this Part shall perform stack testing according to the method stated above and report
the results of such tests in the format and time period specified by the Department. The
owner or operator shall inform the Department of the dates and times of such testing so
that the Department may have the opportunity to have an observer present during
testing.

[11/30/95; 20.2.17.111 NMAC - Rn, 20 NMAC 2.17.111 10/31/02]

PART 18: OIL BURNING EQUIPMENT - PARTICULATE MATTER

20.2.18.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.18.1 NMAC - Rn, 20 NMAC 2.18.100 10/31/02]

20.2.18.2  SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.18.2 NMAC - Rn, 20 NMAC 2.18.101 10/31/02]

20.2.18.3  STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4)and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5 (A), (B) and (C).

[11/30/95; 20.2.18.3 NMAC - Rn, 20 NMAC 2.18.102 10/31/02]

20.2.18.4 DURATION:

Permanent.

[11/30/95; 20.2.18.4 NMAC - Rn, 20 NMAC 2.18.103 10/31/02]

20.2.18.5 EFFECTIVE DATE:



November 30, 1995.

[11/30/95; 20.2.18.5 NMAC - Rn, 20 NMAC 2.18.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]
20.2.18.6 OBJECTIVE:

The objective of this Part is to establish particulate matter emission standards for oil
burning equipment.

[11/30/95; 20.2.18.6 NMAC - Rn, 20 NMAC 2.18.105 10/31/02]
20.2.18.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Commenced" means that an owner or operator has undertaken a continuous
program of construction or that an owner or operator has entered into a binding
agreement or contractual obligation to undertake and complete, within a reasonable
time, a continuous program of construction.

B. "Construction” means fabrication, erection or installation of an affected facility.

C. "Existing oil-burning equipment” means oil burning equipment that was fully
constructed and operational or under construction prior to August 17, 1971. Existing oil
burning equipment also includes any gas burning equipment that is converted to burn oil
for energy considerations if the gas burning equipment was fully constructed and
operational on January 21, 1979.

D. "New oil burning equipment" means oil burning equipment the construction of
which is commenced after August 17, 1971.

E. "Opacity" means the degree to which emissions reduce the transmission of light
and obscure the view of an object in the background.

F. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

G. "Visible emissions” means particulate or gaseous matter which can be
detected by the human eye.

[11/30/95; 20.2.18.7 NMAC - Rn, 20 NMAC 2.18.107 10/31/02]

20.2.18.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:



This Part amends and supersedes Air Quality Control Regulation ("AQCR") 507 -- Qil
Burning Equipment -- Particulate Matter last filed December 21, 1978.

A. All references to AQCR 507 in any other rule shall be construed as a reference to
this Part.;

B. The amendment and supersession of AQCR 507 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 507.

[11/30/95; 20.2.18.8 NMAC - Rn, 20 NMAC 2.18.106 10/31/02]
20.2.18.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.18.9 NMAC - Rn, 20 NMAC 2.18.108 10/31/02]
20.2.18.10-20.2.18.108 [RESERVED]
20.2.18.109 EMISSION LIMITATIONS -- NEW EQUIPMENT:

The owner or operator of new oil burning equipment having a rated heat capacity
greater than 250 million British Thermal Units per hour (higher heating value) per unit
shall not permit, cause, suffer or allow particulate matter emissions to the atmosphere in
excess of 0.03 pounds per million British Thermal Units of heat input (higher heating
value) or visible emissions in excess of an opacity of twenty percent (20%) except as
provided in 20.2.18.111 NMAC

[11/30/95; 20.2.18.109 NMAC - Rn, 20 NMAC 2.18.109 10/31/02]
20.2.18.110 EMISSION LIMITATIONS -- EXISTING EQUIPMENT:

The owner or operator of existing oil burning equipment having a rated heat capacity
greater than 250 million British Thermal Units per hour (higher heating value) per unit
shall not permit, cause, suffer or allow particulate matter emissions to the atmosphere:

A. in excess of 0.05 pounds per million British Thermal Units of heat input (higher
heating value) from equipment used to generate steam or electrical power for other than
on-site use;

B. in excess of 0.10 pounds per million British Thermal Units of heat input (higher
heating value) from equipment used to generate steam or electrical power for on-site
use only and constructed on or after January 1, 1950; and



C. in excess of 0.20 pounds per million British Thermal Units of heat input (higher
heating value) from equipment used to generate steam or electrical power for on-site
use only and constructed before January 1, 1950.

[11/30/95; 20.2.18.110 NMAC - Rn, 20 NMAC 2.18.110 10/31/02]
20.2.18.111 VISIBLE EMISSIONS EXCEPTIONS:

Visible emissions resulting from light off of new flames, blowing tubes and flues, or
changing fuels while operating shall not be deemed violations provided the visible
emissions do not exceed twenty-seven percent (27%) opacity for a period or periods
aggregating not more than 6 minutes in any 60 minute period for units governed by
20.2.18.109 NMAC.

[11/30/95; 20.2.18.111 NMAC - Rn, 20 NMAC 2.18.111 10/31/02]
20.2.18.112 EMISSIONS DETERMINATIONS:

Particulate matter emissions governed by 20.2.18.109 NMAC and 20.2.18.110 NMAC
shall be determined by a method consistent with the method set forth by the US EPA at
40 CFR, Part 60, Appendix A, Methods 1 through 5 or any other equivalent method
receiving prior approval from the Department. Upon request of the Department, the
owner or operator of oil burning equipment regulated by 20.2.18.109 NMAC and
20.2.18.110 NMAC shall perform stack testing according to the method stated above
and report the results of such tests in the format and time period specified by the
Department. The owner or operator shall inform the Department of the dates and times
of such testing so that the Department may have an opportunity to have an observer
present during testing.

[11/30/95; 20.2.18.112 NMAC - Rn, 20 NMAC 2.18.112 10/31/02]

20.2.18.113 OPACITY DETERMINATIONS:

Opacity of emissions from oil burning equipment subject to this Part shall be determined
consistent with the method set forth by the US EPA at 40 CFR, Part 60, Appendix A,
Method 9 or any other equivalent method receiving prior approval from the Department.
The time period for taking opacity readings shall be for a minimum of six minutes.

[11/30/95; 20.2.18.113 NMAC - Rn, 20 NMAC 2.18.113 10/31/02]

PART 19: POTASH, SALT OR SODIUM SULFATE PROCESSING
EQUIPMENT - PARTICULATE MATTER

20.2.19.1 ISSUING AGENCY:

Environmental Improvement Board.



[11/30/95; 20.2.19.1 NMAC - Rn, 20 NMAC 2.19.100 10/31/02]

20.2.19.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.19.2 NMAC - Rn, 20 NMAC 2.19.101 10/31/02]

20.2.19.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7) and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-4(A), (B), and (C).

[11/30/95; 20.2.19.3 NMAC - Rn, 20 NMAC 2.19.102 10/31/02]

20.2.19.4 DURATION:

Permanent.

[11/30/95; 20.2.19.4 NMAC - Rn, 20 NMAC 2.19.103 10/31/02]

20.2.19.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.19.5 NMAC - Rn, 20 NMAC 2.19.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.19.6 OBJECTIVE:

The objective of this Part is to establish particulate matter emission standards for
potash, salt or sodium sulfate processing equipment.

[11/30/95; 20.2.19.6 NMAC - Rn, 20 NMAC 2.19.105 10/31/02]
20.2.19.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
A. "Best engineering practices" means, with respect to control of fugitive
particulate matter emissions, the installation and use of hoods, enclosures, ducts,
covers, sprays, or other equipment or measures on potash, salt or sodium sulfate

processing equipment as necessary to prevent particulate matter from becoming
airborne.



B. "Compactor operations” means compaction of fine muriate of potash materials
and recrushing, screening or other size classification, and drying of the compacted
materials.

C. "Commenced" means that an owner or operator has undertaken a continuous
program of construction or that an owner or operator has entered into a binding
contractual obligation to undertake and complete within a reasonable time a continuous
program of construction.

D. "Existing potash, salt or sodium sulfate processing equipment” means
process equipment in which the fabrication, erection or installation was commenced
prior to January 1, 1979, and includes all crushers, grinders, screens, and other size-
classification units, compactors, granulators, evaporators, dryers, conveyors, storage
piles (including ore, product or other storage piles), facilities for bagging and loading,
and any other process units with particulate matter emissions to the atmosphere.

E. "Fugitive particulate matter emissions"” means particulate matter emissions
which escape from potash, salt or sodium sulfate processing equipment due to leakage,
materials handling, transfer and storage or other causes without being ducted through a
stack.

F. "Good engineering practice” means, with respect to stack heights, the height
necessary to insure that emissions from the stack do not result in excessive
concentrations of any pollutant in the immediate vicinity of the source as a result of
atmospheric downwash, eddies and wakes which may be created by the source itself,
nearby structures or nearby terrain obstacles. Such height shall not exceed:

(1)  athirty meters for stacks not influenced by the source itself, nearby
structures or terrain; or

(2)  for stacks that are influenced by nearby structures or terrain, the height
determined by use of the equation Hg = H + 1.5 L, where: Hg = good engineering
practice stack heights; H = the height of the source or nearby structure; and L = the
lesser dimension (height or width) of the source or nearby structure.

G. "Modification” means a physical change or change in the manner of operation
which increases the amount of any air contaminant emitted by the potash, salt or
sodium sulfate processing equipment or which results in the emission of any air
contaminant not previously emitted.

H. "New potash, salt or sodium sulfate processing equipment” means process
equipment or process unit thereof, the fabrication, erection, installation or modification
of which is commenced on or after January 1, 1979, and includes all crushers, grinders,
screens and other size-classification units, compactors, granulators, evaporators,
dryers, conveyors, storage piles (including ore, product or other storage piles) facilities
for bagging and loading, and any other process units with particulate matter emissions



to the atmosphere. New potash, salt or sodium sulfate processing equipment does not
include process equipment installed solely to replace equivalent equipment installed
prior to January 1, 1979, if the replacement equipment will not result in a significant
increase in capacity.

I. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

J. "Potash" means muriate potash (the chemical compound potassium chloride,
KCI), sulfate of potash (the chemical compound sulfate K2SO4), and langbeinite (the
chemical compound potassium magnesium sulfate, K2S04-2MgS04), or any other
potassium, magnesium or mixed-potassium salts, and includes ores, intermediates,
products and reaction products of such compounds.

K. "Salt" means the chemical compound sodium chloride (NaCl) and includes ores,
intermediates, products and reaction products of this compound.

L. "Sodium sulfate" means the chemical compound sodium sulfate (Na2S0O4) and
includes ores, intermediates, products and reaction products of this compound.

M. "Standard conditions" means temperature of 68 degrees Fahrenheit and
pressure of 29.92 inches of mercury.

N. "Submerged combustion evaporators" means vessels in which combustion
occurs beneath the surface of a solution of dissolved potash, salt or sodium sulfate
materials for the purpose of evaporating water.

[11/30/95; 20.2.19.7 NMAC - Rn, 20 NMAC 2.19.107 10/31/02]

20.2.19.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("TAQCR") 508 --
Potash, Salt or Sodium Sulfate Processing Equipment -- Particulate Matter last filed July

16, 1986.

A. All references to AQCR 508 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 508 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 508.
[11/30/95; 20.2.19.8 NMAC - Rn, 20 NMAC 2.19.106 10/31/02]

20.2.19.9 DOCUMENTS:



Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.19.9 NMAC - Rn, 20 NMAC 2.19.108 10/31/02]
20.2.19.10-20.2.19.108  [RESERVED]
20.2.19.109 ALLOWABLE EMISSIONS:

A. The owner or operator of new potash, salt or sodium sulfate processing
equipment shall not permit, cause, suffer or allow particulate matter emissions to the
atmosphere:

(1) toexceed 0.10 grains per dry cubic foot of discharge gas adjusted to
standard conditions from dryers; or

(2) to exceed 0.04 grains per dry cubic foot of discharge gas adjusted to
standard conditions from all other processing equipment.

B. The owner or operator of existing potash, salt or sodium sulfate processing
equipment shall not permit, cause, suffer or allow particulate matter emissions to the
atmosphere:

(2) in excess of a total of 90 pounds per hour from all stacks serving
equipment used in drying muriate of potash and all associated compactor operations;

(2) in excess of a total of 90 pounds per hour from all stacks serving
equipment used in drying langbeinite;

3) in excess of a total of 35 pounds per hour from all stacks serving
equipment used in drying sulfate of potash and associated screening operations;

4) in excess of a total of 15 pounds per hour from all stacks serving
equipment used in dry milling of fine langbeinite; and

(5) in excess of a total of 50 pounds per hour from all stacks serving
equipment used in drying salt or sodium sulfate.

C. The owner or operator of existing potash, salt or sodium sulfate processing
equipment shall not permit, cause, suffer or allow particulate matter emissions to the
atmosphere in excess of a total of 30 pounds per hour from all stacks serving
evaporators.

D. The owner or operator of existing potash, salt or sodium sulfate processing
equipment shall not permit, cause, suffer or allow particulate matter emissions from any



equipment not regulated by subsections A, B, or C of 20.2.19.109 NMAC to exceed the
allowable rates specified within Table 1.

(2) Interpolation of rates not specified within the table shall be accomplished
by use of the equation: E = 0.045 times q raised to the power 0.62, where E is the
allowable emission rate expressed in pounds per hour and q is the stack volumetric flow
rate expressed in dry cubic feet per minute adjusted to standard conditions.

(2) Table 1 - Allowable Particulate Emission Rates for Specific Stack
Volumetric Flow Rates:

Volumetric Flow Rate Allowable Emission
Rate
(dscfm)

(Ib/hr)

1,000 or less 3.3

2,000 5.0

4,000 7.7

6,000 9.9
8,000 11.8
10,000 13.6
20,000 20.9
30,000 26.9
40,000 32.1
50,000 36.9
60,000 41.3
70,000 or greater 45.4

[11/30/95; 20.2.19.109 NMAC - Rn, 20 NMAC 2.19.109 10/31/02]
20.2.19.110 PROCESSING EQUIPMENT AND STACKS:

A. The owner or operator of potash, salt or sodium sulfate processing equipment
shall not install or utilize any equipment or mechanism which increases the volume of
gases emitted from a stack or stacks so as to decrease the apparent concentration of
particulate matter within the gas stream so as to circumvent the requirements of
subsection A of 20.2.19.109 NMAC above or increase the allowable emission rate as
specified within subsection D of 20.2.19.109 NMAC.

B. The owner or operator of potash, salt or sodium sulfate processing equipment
shall not permit, cause, suffer or allow emissions of particulate matter to the atmosphere
except through stacks equipped with sampling ports and platforms in such number,
location and size to allow accurate sampling to be performed. Stack height shall meet
standards for good engineering practice. When it is not feasible to direct certain
emissions through a stack, the owner or operator must utilize best engineering practices
to minimize the release of fugitive particulate matter emissions to the atmosphere.



C. Where a stack or stacks regulated by subsection B or C of 20.2.19.109 NMAC
also carry discharge gases from equipment regulated by subsection D of 20.2.19.109
NMAC, the allowable emission limit for the stack or stacks shall be increased by the
allowable emission rate for the volume of discharge gases arising from the equipment
regulated by subsection D of 20.2.19.109 NMAC. The additional allowed emissions
shall be calculated as specified within subsection D of 20.2.19.109 NMAC based upon a
determination of the volume of discharge gases prior to the point at which they are
combined with discharged gases from equipment regulated by subsections B or C of
20.2.19.109 NMAC. In no case shall the allowable emissions from a stack or stacks
which carry combined discharge gases exceed the sum of the allowable emission if the
discharge gases were not combined.

[11/30/95; 20.2.19.110 NMAC - Rn, 20 NMAC 2.19.110 10/31/02]
20.2.19.111 TEST METHODS:

Compliance with 20.2.19.109 NMAC shall be determined consistent with the method for
manual stack testing set forth by the US EPA at 40 CFR, Part 60, Appendix A, Methods
1 through 5, or any other method receiving prior approval from the Department. Upon
request of the Department, the owner or operator of potash, salt or sodium sulfate
processing equipment shall perform stack testing according to the method stated above
and report the results of such tests in the format and time period specified by the
Department. The Department shall not require testing of a stack or stacks more
frequently than annually unless the Department has reason to believe that the
emissions from the stack or stacks may be in violation of applicable emission limits, or a
test is necessary to demonstrate compliance after the completion of measures intended
to gain compliance on a stack or stacks previously determined to be in violation of
applicable emission limits. The owner or operator shall inform the Department of the
dates and times of such testing so that the Department may have the opportunity to
have an observer present during testing.

[11/30/95; 20.2.19.111 NMAC - Rn, 20 NMAC 2.19.110 10/31/02]

PART 20: LIME MANUFACTURING PLANTS - PARTICULATE MATTER
[REPEALED]

PART 21: FUGITIVE PARTICULATE MATTER EMISSIONS FROM
NONFERROUS SMELTERS

20.2.21.1 ISSUING AGENCY:
Environmental Improvement Board.
[11/30/95; 20.2.21.1 NMAC - Rn, 20 NMAC 2.21.100 10/31/02]

20.2.21.2 SCOPE:



All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.21.2 NMAC - Rn, 20 NMAC 2.21.101 10/31/02]

20.2.21.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quiality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.21.3 NMAC - Rn, 20 NMAC 2.21.102 10/31/02]

20.2.21.4 DURATION:

Permanent.

[11/30/95; 20.2.21.4 NMAC - Rn, 20 NMAC 2.21.103 10/31/02]

20.2.21.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.21.5 NMAC - Rn, 20 NMAC 2.21.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.21.6 OBJECTIVE:

The objective of this Part is to establish fugitive particulate matter emission standards
for nonferrous smelters.

[11/30/95; 20.2.21.6 NMAC - Rn, 20 NMAC 2.21.105 10/31/02]
20.2.21.7  DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Existing nonferrous smelter" means a nonferrous smelter that was
constructed and operational prior to September 1, 1971.

B. "Fugitive particulate matter" means particulate matter emissions which escape
to the atmosphere due to leakage, materials handling, transfer or storage, travel over
unpaved roads or parking areas, or other activities and are not ducted through primary
exhaust systems.



C. "New nonferrous smelter" means nonferrous smelter the construction or
modification of which was commenced after September 1, 1971.

D. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

[11/30/95; 20.2.21.7 NMAC - Rn, 20 NMAC 2.21.107 10/31/02]

20.2.21.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:
This Part amends and supersedes Air Quality Control Regulation ("AQCR") 510 --
Fugitive Particulate Matter Emissions from Nonferrous Smelters last filed on July 16,

1986.

A. All references to AQCR 510 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 510 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 510.

[11/30/95; 20.2.21.8 NMAC - Rn, 20 NMAC 2.21.106 10/31/02]
20.2.21.9-20.2.21.107  [RESERVED]
20.2.21.108 CONTROL REQUIREMENTS:

A. The owner or operator of an existing nonferrous smelter shall not permit, cause,
suffer, or allow the operation of the nonferrous smelter unless the owner or operator:

(2) Installs and operates well-designed exhaust hoods, fans and ducts, or
other control systems approved by the Department as at least as effective to capture
fugitive particulate matter emissions from the matte tapping, transfer, ladle filling and
slag skimming operation of the reverberatory furnace;

(2) Maintains and operates all furnaces, converters and converter hoods so
that fugitive particulate matter emissions are minimized to the maximum extent
practicable; and

3) Maintains all ducts, flues, waste-heat boilers and stacks in as near, leak-
free condition as practicable.

B. The owner or operator of an existing nonferrous smelter shall not permit, cause,
suffer or allow the transfer or conveying of particulate matter from electrostatic



precipitators, waste-heat boilers or other dry particulate control equipment unless
fugitive particulate matter emissions are controlled by:

(2) Production of a pelletized, wet, or other non-dusting product within an
enclosed system to prevent the escape of fugitive particulate matter to the atmosphere;
or

(2)  The use of hoods or enclosures and venting collected particulate matter
through fabric filters or other control systems approved by the Department as at least as
effective to reduce fugitive particulate matter emissions to the atmosphere.

[11/30/95; 20.2.21.108 NMAC - Rn, 20 NMAC 2.21.108 10/31/02]
20.2.21.109 STORAGE PILES:

The owner or operator of an existing nonferrous smelter shall not permit, cause, suffer
or allow the establishment, operation, or use of storage piles for copper ore concentrate,
copper precipitate, lime or limestone, or fine silica flux materials within the boundary of
the smelter unless the storage and associated materials handling areas are enclosed or
other control methods approved by the Department as at least as effective to reduce
fugitive particulate matter emissions to the atmosphere are utilized.

[11/30/95; 20.2.21.109 NMAC - Rn, 20 NMAC 2.21.109 10/31/02]
20.2.21.110 ROADWAYS AND PARKING AREAS:

The owner or operator of an existing nonferrous smelter shall not permit, cause, suffer,
or allow the use of any roadway or parking area within the boundaries of the smelter
and associated facilities unless the roadway or parking area is paved and frequently
cleaned, or other control measures approved by the Department as at least effective to
reduce fugitive particulate matter emissions to the atmosphere are utilized. Where the
owner or operator of an existing nonferrous smelter demonstrates to the satisfaction of
the Department that certain roadways or parking areas are used infrequently, the
Department may allow the use of less effective control measures such as the
application of crushed stone or periodic treatment with dust suppressant chemicals or
oils to such roadways or parking areas.

[11/30/95; 20.2.21.110 NMAC - Rn, 20 NMAC 2.21.110 10/31/02]

PART 22: FUGITIVE PARTICULATE MATTER EMISSIONS FROM ROADS
WITHIN THE TOWN OF HURLEY

20.2.22.1 ISSUING AGENCY:

Environmental Improvement Board.



[11/30/95; 20.2.22.1 NMAC - Rn, 20 NMAC 2.22.100 10/31/02]

20.2.22.2 SCOPE:

The town of Hurley, New Mexico.

[11/30/95; 20.2.22.2 NMAC - Rn, 20 NMAC 2.22.101 10/31/02]

20.2.22.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.22.3 NMAC - Rn, 20 NMAC 2.22.102 10/31/02]

20.2.22.4 DURATION:

Permanent:

[11/30/95; 20.2.22.4 NMAC - Rn, 20 NMAC 2.22.103 10/31/02]

20.2.22.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.22.5 NMAC - Rn, 20 NMAC 2.22.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.22.6 OBJECTIVE:

The objective of this Part is to establish fugitive particulate matter emission standards
for roads within the town of Hurley.

[11/30/95; 20.2.22.6 NMAC - Rn, 20 NMAC 2.22.105 10/31/02]
20.2.22.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Fugitive particulate matter emissions" means dust or other solid material
released to the atmosphere from any road surface.



B. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

C. "Road" means streets or highways, including the shoulders thereof, but does not
include driveways, alleys or parking areas.

[11/30/95; 20.2.22.7 NMAC - Rn, 20 NMAC 2.22.107 10/31/02]

20.2.22.8  AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 511 --
Fugitive Particulate Matter Emissions from Roads Within the Town of Hurley last filed on

November 21, 1978.

A. All references to AQCR 511 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 511 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 511.

[11/30/95; 20.2.22.8 NMAC - Rn, 20 NMAC 2.22.106 10/31/02]

20.2.22.9-20.2.22.107 [RESERVED]

20.2.22.108 REQUIREMENTS:

The owner or person responsible for maintaining any road within the municipal limits of
the town of Hurley shall not permit, cause, suffer, or allow the use of such roads unless
the surface of the road is paved, maintained with adequate cover of crushed stone,
treated periodically with dust suppressant chemicals or oils, or utilize other control
measures approved by the Department to minimize the release of fugitive particulate
matter emissions to the atmosphere.

[11/30/95; 20.2.22.108 NMAC - Rn, 20 NMAC 2.22.108 10/31/02]
PART 23: FUGITIVE DUST CONTROL

20.2.23.1 ISSUING AGENCY:

Environmental Improvement Board.

[20.2.23.1 NMAC - N, 01/01/2019]

20.2.23.2 SCOPE:



All geographic areas within the jurisdiction of the Environmental Improvement Board.
[20.2.23.2 NMAC - N, 01/01/2019]

20.2.23.3 STATUTORY AUTHORITY:

Environmental Improvement Act, Section 74-1-1 to 74-1-16 NMSA 1978, including
specifically Paragraph (4) and (7) of Subsection A of Section 74-1-8 NMSA 1978, and
Air Quality Control Act, Sections 74-2-1 to 74-2-22 NMSA 1978, including specifically
Subsections A, B and C of Section 74-2-5 NMSA 1978.

[20.2.23.3 NMAC - N, 01/01/2019]

20.2.23.4 DURATION:

Permanent.

[20.2.23.4 NMAC - N, 01/01/2019]

20.2.23.5 EFFECTIVE DATE:

January 01, 2019.

[20.2.23.5 NMAC - N, 01/01/2019]

20.2.23.6 OBJECTIVE:

The objective of this part is to limit human-caused emissions of fugitive dust into the
ambient air by ensuring that control measures are utilized to protect human health and
welfare.

[20.2.23.6 NMAC - N, 01/01/2019]

20.2.23.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC, as used in this part, the following
definitions apply.

A. "Agricultural facility" means any land, building, structure, pond, impoundment,
appurtenance, machinery or equipment that is used for the production of crops or
livestock.

B. "Bulk material" means sand, gravel, soil, aggregate, pumice or any other
inorganic or organic solid material capable of creating fugitive dust.



C. "Construction” or "construction activity” means any activity preparatory to, or
related to building or demolishing a structure, road construction or maintenance, or
altering, rehabilitating or improving land, including grading, excavation, loading,
crushing, pavement milling, cutting, clearing, grubbing, topsoil removal, blading,
shaping, dry sweeping, blasting and ground breaking.

D. "Control measure"” means a technique, process, practice or procedure used to
prevent or minimize the generation, emission, entrainment, suspension or airborne
transport of fugitive dust, including those more fully described in 20.2.23.111 NMAC.

E. "Disturbed surface area"” means an area of the earth's surface that may
become a fugitive dust source or track-out due to construction or other activity.

F. "Dust suppressant” or "suppressant” means water, hygroscopic material,
solution of water and chemical surfactant, foam, non-toxic chemical stabilizer or any
other material, which is not prohibited for ground surface application by the U.S.
environmental protection agency or the New Mexico environment department, or any
applicable law, rule or regulation, as a treatment material for reducing fugitive dust
emissions.

G. "Fugitive dust" means particulate matter emissions which may become
entrained in the atmosphere due to mechanical or wind forces, or both; construction
activity; materials handling, transfer or storage; disturbed surface areas; or similar
commercial or industrial activities, and; which are not ducted through exhaust systems.

H. "Inactive disturbed surface area"” means any disturbed surface area on which
construction or other activity is not presently occurring, but which continues to be a
potential fugitive dust source or track-out.

I. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the environmental improvement board.

J. "Paved" or "paving" means asphalt, recycled asphalt, concrete or asphaltic
concrete, routinely maintained asphalt millings or combinations thereof, that covers a
surface traveled or used by motor vehicles.

K. "Roadway" or "road" means any public or private paved or unpaved surface
that can be entered or used with the primary purpose of public or private travel by motor
vehicles or is used for maintenance of electrical or other transmission lines. This
definition does not include roadways under construction or easements, rights of way, or
access roads used in association with construction activity, bulk material handling and
transport, disturbed surface areas or inactive disturbed surface areas.

L. "Source" or "fugitive dust source" means the origin of fugitive dust emissions.



M. "Stockpile™ means the depositing of bulk material by mechanical means for the
purpose of creating a pile formation on top of an existing or man-made surface.

N. "Track-out" means bulk material deposited by a motor vehicle or vehicles upon
an unpaved or paved publicly or privately owned roadway if the bulk material can
become airborne due to mechanical or wind action.

[20.2.23.7 NMAC - N, 01/01/2019]

20.2.23.8 CONSTRUCTION:

This part shall be liberally construed to carry out its purpose.
[20.2.23.8 NMAC - N, 01/01/2019]

20.2.23.9  SAVINGS CLAUSE:

Repeal or supersession of prior versions of this part shall not affect any administrative
or judicial action initiated under those prior versions.

[20.2.23.9 NMAC - N, 01/01/2019]

20.2.23.10 COMPLIANCE WITH OTHER REGULATIONS:

Compliance with this part does not relieve a person from the responsibility to comply
with any other applicable federal, state, or local laws, rules or regulations, including
more stringent controls on fugitive dust emissions.

[20.2.23.10 NMAC - N, 01/01/2019]

20.2.23.11-20.2.23.107 [RESERVED]

20.2.23.108 APPLICABILITY:

A. This part shall apply to persons owning or operating the following fugitive dust
sources in areas requiring a mitigation plan in accordance with 40 CFR Part 51.930:

Q) disturbed surface areas or inactive disturbed surface areas, or a
combination thereof, encompassing an area equal to or greater than one acre;

(2) any commercial or industrial bulk material processing, handling, transport
or storage operations.

B. The following fugitive dust sources are exempt from this part:

(1)  agricultural facilities, as defined in this part;



(2) roadways, as defined in this part;

(3)  operations issued permits pursuant to the state of New Mexico Air Quality
Control Act, Mining Act or Surface Mining Act; and

4) lands used for state or federal military activities.
[20.2.23.108 NMAC - N, 01/01/2019]
20.2.23.109 GENERAL PROVISIONS:

No person subject to this part, shall cause or allow visible emissions from fugitive dust
sources that:

A. pose a threat to public health;

B. interfere with public welfare, including animal or plant injury or damage, visibility
or the reasonable use of property.

[20.2.23.109 NMAC - N, 01/01/2019]
20.2.23.110 EMISSION LIMITATIONS:

A. No person shall cause or allow visible emissions from the following fugitive dust
sources subject to this part to traverse any exterior property line of the property on
which the source is located for more than a total of five minutes in any consecutive 60

minutes:

(1)  construction or other activity, disturbed surface areas and inactive
disturbed surface areas;

(2) bulk material handling; or
3) bulk material storage.

B. Compliance with this condition shall be determined by a visible emissions test
conducted in accordance with reference method 22 in 40 CFR Subpart 60, Appendix A.

C. Alternative test methods to determine compliance including opacity observations,
visible crust determinations and vegetation cover determinations, may be approved by
the department on a case-by-case basis.

[20.2.23.110 NMAC - N, 01/01/2019]

20.2.23.111 CONTROL MEASURES FOR FUGITIVE DUST SOURCES AND
IMPLEMENTATION:



Every person subject to this part shall utilize one or more control measures included in
20.2.23.111 NMAC or one or more other control measure(s) for fugitive dust sources
under their control as necessary to meet the requirements of 20.2.23.110 NMAC.

A. Implementation. Control measures must be implemented before, after, and
during any dust-generating operation, including during weekends, after work hours and
on holidays.

B. Disturbed surface areas and inactive disturbed surface areas. Control
measures include:

(1) scheduling or phasing of active operations to include consideration of such
factors as time of year and prevailing wind direction;

(2) limiting disturbance of natural vegetation;

(3) application and maintenance of mulch, dust suppressants or other control
measures in accordance with manufacturer's specifications;

(4)  geotextiles, plastic covers, or erosion control mats or blankets;
(5)  wind fencing;

(6) landscaping to include xeriscaping, reseeding and conventional
techniques;

(7 installing permanent perimeter and interior walls;

(8) restricting public access and use by fencing and signage;

(9) paving or application of gravel sufficient to prevent fugitive dust emissions;
(10) prevention, clean up and removal of track-out material;

(11) restricting vehicle speed;

(12) substitution of conveyor systems for haul trucks and covering of conveyor
systems when conveyed loads are subject to wind erosion; and

(13) cessation of operations.
C. Bulk material handling. Control measures include:

(1)  use of spray bars;



(2) application of dust suppressants in accordance with manufacturer’s
specifications;

(3) reduced process rates;
4) reduced drop heights; and
(5)  cessation of operations.
D. Bulk material storage. Control measures include:
(2) use of enclosures with at least three sides;

(2)  application of dust suppressants in accordance with manufacturer’s
specifications;

3) use of wind breaks; and

(4) limit stockpile height to no higher than 15 feet and limit surface area.
[20.2.23.111 NMAC - N, 01/01/2019]
20.2.23.112 DUST CONTROL PLAN:
The owner or operator of a fugitive dust source shall develop and maintain a dust
control plan. This plan shall be kept by the owner or operator and shall be available
upon request to the department. A dust control plan shall, at a minimum, contain all of
the following information:

A. Name(s), address(es) and telephone numbers of person(s) responsible for the
development and implementation of the dust control plan and responsible for the dust-
generating operation.

B. A drawing, on eight and one-half inch by eleven inch paper, that shows:

(1) the entire project site including property lines;
(2) the acreage to be disturbed with linear dimensions;
(3) the nearest public road(s);

(4)  private roads within the project site; and

(5) the planned exit locations onto paved areas accessible to the public.



C. Documentation of the control measure(s), as described in Section 20.2.23.111
NMAC, utilized to meet the requirements of 20.2.23.110 NMAC for every actual and
potential dust-generating source or operation, including, as applicable, the specific dust
suppressants to be applied, together with the product specifications or label instructions
for approved usage. The control measure(s) shall be documented in the dust control
plan on a department approved form. The dust control plan shall include the following
record keeping requirements for the use of control measure(s):

(1) for persons that utilize a control measure(s) requiring recurring application,
operation or maintenance activities, including the use of dust suppressants or cleanup
of track out, the date, time, frequency, quantity and location(s) of the actions taken to
implement the control measure(s) shall be recorded on a weekly basis; and

(2)  for persons that utilize a control measure(s) requiring a single action,
including changes in operating procedure, cessation of operations, or installation of
landscaping or fencing, the date, time and length of activities or changes in operations
to implement the control measure(s) shall be recorded.

D. Specific surface treatment(s) or control measures implemented for material track-
out and sedimentation where unpaved roadways or access points join paved areas
accessible to the public.

E. The records required by this subpart shall be maintained for a period of two years
after the date of collection.

F. The dust control plan shall be enforceable to the same extent as the provisions of
this part.

[20.2.23.112 NMAC-N, 01/01/2019]
20.2.23.113 DUST CONTROL PLAN REVISIONS:

A. If the department determines that a dust control plan does not contain the
minimum requirements of 20.2.23.112 NMAC, then the department may issue a written
notice to the person identified in Subsection A of 20.2.23.112 NMAC explaining such
determination.

B. If the department determines that a dust control plan meeting the requirements of
20.2.23.112 NMAC has been followed, yet fugitive dust emissions from any fugitive dust
source still exceed the standards of 20.2.23.110 NMAC, then the department may issue
a written notice to the person identified in the dust control plan explaining this
determination.

C. Once notified that a dust control plan does not meet minimum requirements or
that fugitive dust emissions still exceed the standards despite a dust control plan being
in place, the owner or operator of a fugitive dust source shall make written revisions to



the fugitive dust plan and submit such revised dust control plan to the department within
14 days of receipt of the department's written notice, unless such time period is
extended by the department, upon request, for good cause. During the time that the
owner or operator is preparing revisions to the dust control plan, such owner or operator
shall still comply with all requirements of this part.

[20.2.23.113 NMAC-N, 01/01/2019]

PART 24-29:. [RESERVED]

PART 30: KRAFT MILLS

20.2.30.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.30.1 NMAC - Rn, 20 NMAC 2.30.100 10/31/02]

20.2.30.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.30.2 NMAC - Rn, 20 NMAC 2.30.101 10/31/02]

20.2.30.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quiality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5 (A), (B) and (C).

[11/30/95; 20.2.30.3 NMAC - Rn, 20 NMAC 2.30.102 10/31/02]

20.2.30.4 DURATION:

Permanent.

[11/30/95; 20.2.30.4 NMAC - Rn, 20 NMAC 2.30.103 10/31/02]

20.2.30.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.30.5 NMAC - Rn, 20 NMAC 2.30.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]



20.2.30.6 OBJECTIVE:

The objective of this Part is to regulate emissions from kraft mills.

[11/30/95; 20.2.30.6 NMAC - Rn, 20 NMAC 2.30.105 10/31/02]

20.2.30.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Kraft mill" means any industrial operation which uses for a cooking liquor an
alkaline solution containing sulfur compounds in its pulping process.

B. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

C. "Recovery furnace stack" means the stack from which the products of
combustion are emitted to the ambient air from the recovery furnace.

[11/30/95; 20.2.30.7 NMAC - Rn, 20 NMAC 2.30.107 10/31/02]
20.2.30.8 2 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 601 --
Regulation Governing Emission from Kraft Mills last filed January 27, 1970.

A. All references to AQCR 601 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 601 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 601.

[11/30/95; 20.2.30.8 NMAC - Rn, 20 NMAC 2.30.106 10/31/02]
20.2.30.9-20.2.30.107 [RESERVED]
20.2.30.108 EMISSIONS LIMITATIONS:

A. The owner or operator of a kraft mill shall not permit, cause, suffer or allow the

daily average emission of total reduced sulfur from a recovery furnace stack to exceed

0.1 pounds of sulfur per ton of equivalent air-dried kraft pulp expressed as H2S on a dry
gas basis, or 4.0 pounds of particulate matter per ton of pulp on the same basis.



B. The owner or operator of a kraft mill shall not permit, cause, suffer or allow the
daily average emission of particulate matter from lime kilns to exceed one pound per ton
of equivalent air-dried kraft pump.

C. The owner or operator of a kraft mill shall not permit, cause, suffer or allow the
daily average emission of particulate matter from smelt tanks to exceed one-half pound
per ton of air-dried kraft pulp.

D. The owner or operator of a kraft mill shall not permit, cause, suffer or allow the
daily average emission of total reduced sulfur from any and all operations of a kraft mill
to exceed 0.2 pounds per ton of air- dried kraft pulp
[11/30/95; 20.2.30.108 NMAC - Rn, 20 NMAC 2.30.108 10/31/02]

PART 31: COAL BURNING EQUIPMENT - SULFUR DIOXIDE

20.2.31.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.31.1 NMAC - Rn, 20 NMAC 2.31.100 10/31/02]

20.2.31.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.31.2 NMAC - Rn, 20 NMAC 2.31.101 10/31/02]

20.2.31.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.31.3 NMAC - Rn, 20 NMAC 2.31.102 10/31/02]

20.2.31.4 DURATION:

Permanent:

[11/30/95; 20.2.31.4 NMAC - Rn, 20 NMAC 2.31.103 10/31/02]

20.2.31.5 EFFECTIVE DATE:

November 30, 1995.



[11/30/95; 20.2.31.5 NMAC - Rn, 20 NMAC 2.31.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]
20.2.31.6 OBJECTIVE:

The objective of this Part is to establish sulfur dioxide emission standards for coal
burning equipment.

[11/30/95; 20.2.31.6 NMAC - Rn, 20 NMAC 2.31.105 10/31/02]
20.2.31.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Commenced" means that an owner or operator has undertaken a continuous
program of construction or that an owner or operator has entered into a binding
agreement or contractual obligation to undertake and complete, within a reasonable
time, a continuous program of construction.

B. "Commercial operation” means operation within sixty days after achieving the
maximum production rate at which the equipment will be operated but not later than 180
days after initial startup.

C. "Construction” means fabrication, erection, or installation of an affected facility.

D. "Excess emissions"” means the emission of sulfur dioxide in excess of any
applicable emission limitation of this Part.

E. "Existing coal burning equipment" means coal burning equipment that was
fully constructed and operational or under construction prior to September 1, 1971.

F. "Existing coal burning station" means one or the combination of two or more
units of existing coal burning equipment at one location.

G. "Modules" means pollution control devices that remove sulfur dioxide for the flue
gas that can be operated independently of each other.

H. "New coal burning equipment or units" means coal burning equipment the
construction of which is commenced after September 1, 1971 and the commercial
operation of which is initiated as shown hereinafter:

(1) Vintage 1 -- coal burning equipment which began commercial operating
between the period of December 31, 1976 to October 31, 1979;



(2)  Vintage 2 -- coal burning equipment which began commercial operation
between the period of November 1, 1979 to March 31, 1982;

(3)  Vintage 3 -- coal burning equipment which began commercial operation
between the period of April 1, 1982 to December 31, 1982;

4) Vintage 4 -- coal burning equipment which is not Vintage 1, 2 or 3.

I. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

[11/30/95; 20.2.31.7 NMAC - Rn, 20 NMAC 2.31.107 10/31/02]
20.2.31.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("TAQCR") 602 -- Coal
Burning Equipment -- Sulfur Dioxide last filed on November 17, 1993.

A. All references to AQCR 602 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 602 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 602.

[11/30/95; 20.2.31.8 NMAC - Rn, 20 NMAC 2.31.106 10/31/02]

20.2.31.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Harold Runnels Building, 1190 St. Francis Drive, Santa
Fe, NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.31.9 NMAC - Rn, 20 NMAC 2.31.108 10/31/02]

20.2.31.10-20.2.31.108  [RESERVED]

20.2.31.109 NEW EQUIPMENT:

New coal burning equipment is subject to the following requirements:

A. The owner or operator of Vintage 4 new coal burning equipment having a power
generating capacity in excess of 25 megawatts or a rated heat input of greater than 250

million British Thermal Units per hour (higher heating value) shall not permit, cause,
suffer or allow sulfur dioxide emissions to the atmosphere in excess of 0.34 pounds per



million British Thermal Units of heat input (higher heating value) averaged over a 3 hour
period.

B. The owner or operator of Vintage 1, 2, or 3 new coal burning equipment having a
power generating capacity in excess of 25 megawatts or a heat input of greater than
250 million British Thermal Units per hour (higher heating value) shall not permit, cause,
suffer or allow sulfur dioxide emissions to the atmosphere in excess of 1.2 pounds per
million British Thermal Units of heat input (higher heating value) averaged over a 3 hour
period as determined by 20.2.31.111 NMAC, which emission limitation shall apply,
effective January 1, 1983 and thereafter, to these vintage units.

C. The owner or operator of a station consisting of any combination of at least one
Vintage |, 2, or 3 new and existing coal burning equipment, after December 31, 1982,
shall not permit, cause, suffer or allow sulfur dioxide emissions to the atmosphere in
excess of 0.55 pounds per million British Thermal Units of heat input (higher heating
value) averaged over a thirty day period, and in excess of 13,000 pounds per hour
averaged over a three hour period, both determined on a total station basis. Existing
coal burning equipment in a station with Vintage 1, 2, or 3 units must continue to meet
the requirements of 20.2.31.110 NMAC.

D. If the owner or operator of a station consisting of any combination of at least one
Vintage 1, 2, or 3 new and existing coal burning equipment, in the optimum operation of
their sulfur dioxide equipment, cannot meet on a continuous basis with a two module
operation per unit, excluding upset conditions, the 0.55 pounds per million British
Thermal Units requirement, then in that event such station shall, after a showing of its
inability to do so to the Board, in no event permit, cause, suffer or allow sulfur dioxide
emissions to the atmosphere, in excess of 0.65 pounds per million British Thermal Units
of heat input, averaged over a thirty day period, but shall continue to meet the 13,000
pounds per hour averaged over a three hour period that is required by subsection C of
20.2.31.109 NMAC. Additionally, existing coal burning equipment must continue to meet
the requirements of 20.2.31.110 NMAC.

[11/30/95; 20.2.31.109 NMAC - Rn, 20 NMAC 2.31.109 10/31/02]
20.2.31.110 EXISTING EQUIPMENT:

A. The owner or operator of existing coal burning equipment shall not permit, cause,
suffer or allow sulfur dioxide emissions to the atmosphere in excess of 28 percent on or
after December 31, 1981 of that which is produced by the coal burning equipment
averaged over any thirty-day period, if such coal burning equipment has a rated heat
capacity greater than 3,000 million British Thermal Units per hour (higher heating value)
and less than or equal to 5,000 million British Thermal Units per hour (higher heating
value).

B. After December 31, 1984, The owner or operator of a coal burning station
consisting of two or more units of existing coal burning equipment having a rated heat



capacity greater than 250 million British Thermal Units per hour (higher heating value)
shall not permit, cause, suffer or allow sulfur dioxide emissions to the atmosphere:

(2) In excess of 28 percent of that which is produced by such existing coal
burning equipment, averaged over any thirty-day period, determined on a total station
basis; or

(2) More than once per year, total sulfur dioxide emissions in excess of
17,900 pounds per hour, averaged over any three-hour period, determined on a total
station basis.

C. Prior to December 31, 1984, the owner or operator of an existing coal burning
station consisting of two or more units of existing coal burning equipment shall submit to
the Department individual stack emission limitations expressed in pounds per hour for
all stacks from which flue gases are released from existing coal burning equipment of
the station such that total sulfur dioxide emissions from the station do not exceed
17,900 pounds per hour. Upon request of the owner or operator of an existing coal
burning station, the Department may later approve alternative individual emission
limitations for each stack serving existing coal burning equipment of the station as long
as the total of the individual stack emission limitations from the station do not exceed
17,900 pounds per hour, averaged over any three-hour period. Until alternative
individual stack emission limitations are approved by the Department, the previously
approved individual emission limitations shall remain in effect.

[11/30/95; 20.2.31.110 NMAC - Rn, 20 NMAC 2.31.110 10/31/02]
20.2.31.111 COMPLIANCE:

A. Compliance with the emission limitations contained within this Part shall be
determined by a method consistent with the manual method of sampling for sulfur
dioxide set forth by the Environmental Protection Agency at 40 CFR, Part 60 Appendix
A, Methods 1 through 4 and 6, except for the thirty-day average and the station
requirements contained within subsections C and D of 20.2.31.109 NMAC, and
subsection A and paragraph (1) of subsection B of 20.2.31.110 NMAC in which the
determination of compliance shall be based upon continuous emissions monitoring as
required by 20.2.31.112 NMAC. Compliance with the percentage removal requirements
of 20.2.31.110 NMAC shall be determined based upon continuous monitoring of sulfur
dioxide concentrations within the flue gases both prior to entering the sulfur dioxide
removal system and at all locations at which sulfur dioxide emissions are released to
the atmosphere, unless the Department has approved an alternative means of
determining sulfur dioxide concentrations prior to the sulfur dioxide removal system.

B. Compliance with the pounds per hour station emission limitation contained within
paragraph (2) of subsection B of 20.2.31.110 NMAC shall be determined as follows:
Individual stacks serving existing coal burning equipment shall be sampled by use of the
manual sampling method for sulfur dioxide referenced above. Emissions in excess of



the approved individual emission limitation applicable to a specific stack shall be

deemed a violation of this Part unless the owner or operator demonstrates to the
satisfaction of the Department, by continuous stack emission monitoring or other
means, that the total sulfur dioxide emissions from all stacks serving existing coal
burning equipment within the station do not exceed 17,900 pounds per hour.

[11/30/95; 20.2.31.111 NMAC - Rn, 20 NMAC 2.31.111 10/31/02]
20.2.31.112 MONITORING:

A. The owner or operator of new or existing coal burning equipment subject to this
Part shall not permit, cause, suffer or allow operation of the coal burning equipment
without normally maintaining in good operating condition at least one monitor, approved
by the Department, which shall continuously measure and record sulfur dioxide
concentrations in the gases within each stack from which flue gases serving coal
burning equipment are released to the atmosphere. All sampling points for monitoring
sulfur dioxide concentrations shall be approved by the Department. Existing coal
burning equipment having a rated heat capacity less than or equal to 5,000 million
British Thermal Units per hour shall be equipped and operated with such continuous
sulfur dioxide monitors as soon as practicable but in no case later than December 31,
1981. Existing coal burning equipment having a rated heat capacity greater than 5,000
million British Thermal Unit per hour shall be equipped and operated with such
continuous sulfur dioxide monitors no later than December 31, 1984.

B. Coal burning equipment subject to the percentage removal requirements of
20.2.31.110 NMAC shall also continuously measure and record sulfur dioxide
concentrations within the flue gases prior to their entering any sulfur dioxide removal
system, unless the Department has approved an alternative means of determining
sulfur dioxide concentrations within the flue gases prior to their entry into the sulfur
dioxide removal system based upon a finding by the Department that continuous
monitoring at such locations is infeasible or otherwise unreasonable.

C. Instruments and sampling systems installed and used pursuant to this section
shall be calibrated in accordance with the methods prescribed by manufacturer's
recommended zero adjustment and calibration check procedures at least once every
24-hours of operation, unless the instrument manufacturer specifies or recommends
calibration checks more frequently; provided however, that no calibration and
adjustments shall be required during the period when coal burning equipment is not
operating. The reference method shall be consistent with the method for manual
sampling of sulfur dioxide specified in 20.2.31.111 NMAC. The owner or operator of
coal burning equipment shall retain for a period of two years all raw data and quality
assurance measurements and procedures.

[11/30/95; 20.2.31.112 NMAC - Rn, 20 NMAC 2.31.112 10/31/02]

20.2.31.113 REPORTING AND RECORDKEEPING:



A. To aid the Department in determining compliance with this Part, persons owning
or operating existing coal burning equipment subject to this Part shall, after the
applicable date when continuous monitoring is required pursuant to 20.2.31.112 NMAC,
submit quarterly reports to the Department for the periods January 1 through March 31,
April 1 through June 30, July 1 through September 30, and October 1 through
December 31 of each year, each report to be received by the Department within forty-
five days of the end of the quarterly period. The quarterly reports shall contain the
following:

(2) Hourly average of the concentrations of sulfur dioxide, expressed in parts
per million, in the gases which are being emitted to the atmosphere, except for periods
of instrument calibration and zero adjustments;

(2) Hourly averages of the percent excess oxygen in the gases coming from
the coal burning equipment;

3) Rate of heat input (higher heating value) into the coal burning equipment
calculated for each day; and

(4) Daily average or daily composite percent sulfur and heat content (higher
heating value) of the coal utilized by the coal burning equipment determined for each
day.

B. To aid the Department in determining compliance with this Part, persons owning
or operating new coal burning equipment subject to 20.2.31.109 NMAC shall, after the
date for compliance provided in 20.2.31.109 NMAC, submit quarterly reports to the
Department for the periods January 1 through March 31, April 1 through June 30, July 1
through September 30, and October 1 through December 31 of each year, each report
to be received by the Department within forty-five days of the end of the quarterly
period. The quarterly report shall contain the following:

(1)  Areport of excess emissions, including the nature and cause of the
excess emissions (if known), the magnitude of the excess emissions and the time
period(s) when the excess emissions occurred. Excess emissions shall be reported for
and in the units of both total station emission limits in subsection C of 20.2.31.109
NMAC,;

(2) Specific identification of each period of excess emissions that occur during
startups, shutdowns, and malfunctions of the affected facility, including the nature and
causes of any malfunctions and the corrective action taken or preventative measures
taken;

(3) The date and time identifying each period during which the continuous
monitoring system was inoperative except for zero and span checks and the nature of
the system repairs or adjustments; and



(4)  When no excess emissions have occurred or the continuous monitoring
system(s) have not been inoperative, repaired, or adjusted, such information shall be
stated in the report.

C. Upon request, the Department may approve alternative methods of monitoring
and reporting the information specified in subsection A of 20.2.31.113 NMAC.

[11/30/95; 20.2.31.113 NMAC - Rn, 20 NMAC 2.31.113 10/31/02]
20.2.31.114 PERFORMANCE TESTS:

Instruments and sampling systems installed and used pursuant to 20.2.31.112 NMAC,
shall be operated, installed and maintained in accordance with the performance
specifications and other requirements set forth by the US EPA in 40 CFR Part 60,
Appendix B. In the event of significant breakdown of the monitoring system, the owner
or operator shall demonstrate to the Department after the repair work that the system
continues to meet the applicable performance specifications. The Department may
require the owner or operator to conduct a performance test of the equipment as
specified in 40 CFR, Part 60, Appendix B, but not more frequently than once per year
unless the Department has reason to believe that the continuous monitoring equipment
is not operating within the applicable performance specifications. The Department may
approve alternate means of verifying the performance of the continuous monitoring
system. The Department may also perform independent audit on the continuous
monitoring system utilizing the method specified in 20.2.31.111 NMAC.

[11/30/95; 20.2.31.114 NMAC - Rn, 20 NMAC 2.31.114 10/31/02]

PART 32: COAL BURNING EQUIPMENT - NITROGEN DIOXIDE
20.2.32.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.32.1 NMAC - Rn, 20 NMAC 2.32.100 10/31/02]

20.2.32.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.32.2 NMAC - Rn, 20 NMAC 2.32.101 10/31/02]

20.2.32.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air

Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).



[11/30/95; 20.2.32.3 NMAC - Rn, 20 NMAC 2.32.102 10/31/02]
20.2.32.4 DURATION:

Permanent.

[11/30/95; 20.2.32.4 NMAC - Rn, 20 NMAC 2.32.103 10/31/02]
20.2.32.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.32.5 NMAC - Rn, 20 NMAC 2.32.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]
20.2.32.6 OBJECTIVE:

The objective of this Part is to establish nitrogen dioxide emission standards for coal
burning equipment.

[11/30/95; 20.2.32.6 NMAC - Rn, 20 NMAC 2.32.105 10/31/02]
20.2.32.7 DEFINITIONS:
In addition to the terms defined in 20.2.32 NMAC (Definitions), as used in this Part:

A. "Commenced" means that an owner or operator has undertaken a continuous
program of construction or that an owner or operator has entered into a binding
agreement or contractural obligation to undertake and complete, within a reasonable
time, a continuous program of construction.

B. "Construction” means fabrication, erection, or installation of an affected facility.

C. "Daily average" means the arithmetic average of the hourly values measured in
a 24-hour period from midnight to midnight.

D. "Existing coal burning equipment” means coal burning equipment that was
fully constructed and operational or under construction prior to August 17, 1971.

E. "Heat input" means heat derived from combustion of fuel in a steam generating
unit and does not include the heat input from preheated combustion air, recirculated flue
gases, or exhaust gases from other sources, such as gas turbines, internal combustion
engines, kilns, etc.



F. "Malfunction” means any sudden and unavoidable failure of air pollution control
equipment, process equipment, or process to operate in an expected manner. Failures
that are caused entirely or in part by poor maintenance, careless operation, or other
preventable equipment breakdown shall not be considered a malfunction..

G. "New coal burning equipment" means coal burning equipment the construction
of which commenced after August 17, 1971.

H. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

I. "Shutdown" means the cessation of operation of any air pollution control

equipment, process equipment, or process for any purpose, except routine phasing out
of process units.

J. "Startup" means the setting into operation of any air pollution control equipment,
process equipment, or process for any purpose, except routine phasing in of process
units.

K. "Station" means all coal burning equipment at one location.

L. "Vintage A" means coal burning equipment that was fully constructed and
operational prior to December 31, 1963.

M. "Vintage B" means coal burning equipment that was fully constructed and
became operational in the period from December 31, 1963, to December 31, 1964.

N. "Vintage C" means coal burning equipment that was fully constructed and
became operational in the period from January 1, 1965 to August 17, 1971.

O. "Vintage D" means coal burning equipment the construction of which
commenced prior to, and which became operational after August 17, 1971.

[11/30/95; 20.2.32.7 NMAC - Rn, 20 NMAC 2.32.107 10/31/02]
20.2.32.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("TAQCR") 603 -- Coal
Burning Equipment -- Nitrogen Dioxide last filed on July 9, 1991.

A. All references to AQCR 603 in any other rule shall be construed as a reference to
this Part.



B. The amendment and supersession of AQCR 603 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 603.

[11/30/95; 20.2.32.8 NMAC - Rn, 20 NMAC 2.32.106 10/31/02]
20.2.32.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Harold Runnels Building, 1190 St. Francis Drive, Santa
Fe, NM 87505 [2048 Gallisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.32.9 NMAC - Rn, 20 NMAC 2.32.108 10/31/02]
20.2.32.10-20.2.32.108  [RESERVED]
20.2.32.109 EMISSION LIMITATION -- NEW COAL BURNING EQUIPMENT:

The owner or operator of new coal burning equipment having a power generating

capacity in excess of 25 megawatts or a heat input of greater than 250 million British
Thermal Units (BTU) per hour shall not permit, cause, suffer or allow nitrogen dioxide
emissions to the atmosphere in excess of 0.45 pounds per million BTU of heat input.

[11/30/95; 20.2.32.109 NMAC - Rn, 20 NMAC 2.32.109 10/31/02]
20.2.32.110 EMISSION LIMITATIONS -- EXISTING COAL BURNING EQUIPMENT:

A. The owner or operator of Vintage A coal burning equipment having a power
generating capacity in excess of 25 megawatts or a heat input of greater than 250
million BTU per hour shall not permit, cause, suffer or allow nitrogen dioxide emissions
to the atmosphere in excess of 0.85 pounds per million BTU of heat input.

B. The owner or operator of Vintage B or Vintage C coal burning equipment having
a power generating capacity in excess of 25 megawatts or a heat input of greater than
250 million BTU per hour shall not permit, cause, suffer or allow nitrogen dioxide
emissions to the atmosphere in excess of 0.65 pounds per million BTU of heat input.

C. The owner or operator of Vintage D coal burning equipment having a power
generating capacity in excess of 25 megawatts or a heat input of greater than 250
million BTU per hour shall not permit, cause, suffer or allow nitrogen dioxide emissions
to the atmosphere in excess of 0.7 pounds per million BTU of heat input.

[11/30/95; 20.2.32.110 NMAC - Rn, 20 NMAC 2.32.110 10/31/02]

20.2.32.111 TOTAL EMISSION LIMITATION:



A. After April 30, 1992, the owner or operator of a facility with Vintage A, B, and C
coal burning equipment shall not permit, cause, suffer or allow, on a station-wide basis,
nitrogen dioxide emissions to the atmosphere in excess of 335,000 pounds per day,
measured from midnight to midnight.
B. For periods when coal burning equipment identified in subsection A of 20.2.32
NMAC is not operated, the station-wide limitation shall be reduced by the following
amounts:
(1) Vintage A or Vintage B coal burning equipment -- 1542 pounds per hour.
(2)  Vintage C coal burning equipment -- 4667 pounds per hour.

[11/30/95; 20.2.32.111 NMAC - Rn, 20 NMAC 2.32.111 10/31/02]

20.2.32.112 COMPLIANCE DETERMINATION METHODS:

A. Unless otherwise required by 40 CFR Part 60, a facility subject to an emission
limitation of 20.2.32.109 NMAC or 20.2.32.110 NMAC shall use any of the applicable
reference methods specified by the US EPA at 40 CFR Part 60, Appendix A to
determine compliance with the nitrogen dioxide emission limitation.

B. Compliance with the total emission limitation of 20.2.32.111 NMAC shall be
based on measurements using a continuous emission monitoring system (CEMS) as
required by 20.2.32.114 NMAC. Compliance determinations shall be performed using
the following formula:

n
TE = D Ei - Hi
i=1
where:
TE = total station-wide nitrogen dioxide emissions (Ib NOz/day);

Ei = daily average emission rate of each unit (Ib NO2/MBTU);

Hi = daily average heat input for each unit (MBTU);
n = the number of units of coal burning equipment operated during the day.

[11/30/95; 20.2.32.112 NMAC - Rn, 20 NMAC 2.32.112 10/31/02]



20.2.32.113 EMISSION TESTING:

The owner or operator of any coal burning equipment subject to the emission limitations
of subsections A or B of 20.2.32.110 NMAC shall conduct the reference method tests
required under subsection A of 20.2.32.112 NMAC semi-annually.

[11/30/95; 20.2.32.113 NMAC - Rn, 20 NMAC 2.32.113 10/31/02]
20.2.32.114 EMISSION MONITORING:

A. The owner or operator of a facility subject to 20.2.32.111 NMAC shall install,
calibrate, maintain and operate a CEMS, approved by the Department, which shall
continuously measure and record nitrogen dioxide concentrations in the flue gases
released into the atmosphere from each unit of coal burning equipment. Continuous
emissions monitoring shall apply during all periods of operation of the coal burning
equipment, including periods of startup, shutdown and malfunction, except for CEMS
breakdowns, repair, calibration checks, and zero and span adjustment. All sampling
points for monitoring nitrogen dioxide concentrations shall be approved in writing by the
Department.

B. The CEMS required by this section shall complete a minimum of one cycle of
operation (sampling, analyzing, and data recording) for each successive 15 minute
period. One-hour averages shall be computed from four or more data points equally
spaced over each one-hour period. Data recorded during periods of CEMS breakdown,
repairs, calibration checks and zero and span adjustments shall not be included in the
daily averages computed under this paragraph.

C. When CEMS emission data required under this section are not obtained because
of CEMS breakdowns, repairs, calibration checks and zero and span adjustments,
emission data will be obtained by using other monitoring systems approved by the
Department and the Administrator or one of the reference methods specified by the US
EPA in 40 CFR Part 60, Appendix A, to provide emission data for a minimum of 18
hours in each day, midnight to midnight, in at least 22 out of 30 successive days.

D. The CEMS installed and used pursuant to this section shall be operated, installed
and maintained in accordance with the performance specifications and other
requirements set forth by the US EPA in 40 CFR Part 60, Appendix B, Performance
Specifications 2 and 3. In the event of significant breakdown of the CEMS, the owner or
operator shall demonstrate to the Department after the repair work that the CEMS
continues to meet the applicable performance specifications. The Department may
require the owner or operator to conduct a performance test of the equipment as
specified in 40 CFR Part 60, Appendix B, but not more frequently than once per year
unless the Department has reason to believe that the CEMS is not operating within the
applicable performance specifications. An alternate means of verifying the performance
of the CEMS may be used if approved by the Department and the Administrator. The
Department may also perform independent audits on the CEMS.



E. Each CEMS required under this section shall be subject to the quality assurance
requirements of 40 CFR Part 60, Appendix F. All reports required thereunder shall be
submitted to the Department.

[11/30/95; 20.2.32.114 NMAC - Rn, 20 NMAC 2.32.114 10/31/02]
20.2.32.115 REPORTING REQUIREMENTS:

A. Persons subject to 20.2.32.113 NMAC shall submit reports to the Department for
each semi-annual period, each report to be received by the Department within 30 days
after the end of the period. The semi-annual report shall contain the following
information:

(1) Date of test;
(2)  Reference method used for the test;

3) Coal burning equipment tested,;

4) Emissions data obtained by sample number, expressed in pounds
nitrogen dioxide emitted per million BTU;

(5)  Arithmetic average of sample data, expressed in pounds nitrogen dioxide
emitted per million BTU;

(6)  Any variances from the reference method.

B. Persons subject to 20.2.32.111 NMAC shall submit reports on the CEMS-based
data to the Department for each calendar quarter, each report to be received by the
Department within 45 days after the end of the quarterly period. The quarterly reports
for each unit of coal burning equipment shall contain the following:

(1) Hourly and daily averages of the concentrations of nitrogen dioxide,
expressed in pounds per million BTU, in the gases which are being emitted to the
atmosphere, except for periods of instrument calibration and zero adjustments;

(2) Hourly and daily averages of the percent excess oxygen in the gases
coming from the coal burning equipment;

3) Hourly and daily average generation output of the coal burning equipment,
expressed in megawatts;

(4)  Daily average heat input into each unit of coal burning equipment;

(5)  Total nitrogen dioxide discharged per day, on a station-wide basis,
expressed in pounds per day, measured midnight to midnight;



(6) Nitrogen dioxide discharged per day per unit of coal burning equipment,
measured from midnight to midnight, expressed as pounds per day and the number of
hours used to calculate the limits in subsection B of 20.2.32.111 NMAC;

(7)  The date and time identifying each period during which the CEMS was
inoperative except for zero and span checks and the nature of the systems repairs or
adjustments;

(8) Identification of the times when daily average emission data have been
obtained by other monitoring systems or reference methods pursuant to subsection C of
20.2.32.114 NMAC;

(9) Identification of the days for which nitrogen dioxide or diluent data have
not been obtained by an approved method for at least 18 hours of operation of the
facility; justification for not obtaining sufficient data; and description of corrective actions
taken;

(10) Identification of times when the nitrogen dioxide concentration as
measured by the CEMS exceeded the full span of the CEMS;

(11) A-report of emissions in excess of the limitation contained in 20.2.32.111
NMAC, the magnitude of the excess emissions and the time period(s) when the excess
emissions occurred;

(12) Specific identification of each period of emissions in excess of the
limitation contained in 20.2.32.111 NMAC that occurred during startup, shutdowns, and
malfunctions of the affected facility, including the nature and causes of any malfunctions
and the corrective action taken or preventative measures taken;

(13) Description of any modifications to the CEMS which could affect the ability
of the continuous monitoring system to comply with the operating specifications of
subsection D of 20.2.32.114 NMAC.

[11/30/95; 20.2.32.115 NMAC - Rn, 20 NMAC 2.32.115 10/31/02]
PART 33: GAS BURNING EQUIPMENT - NITROGEN DIOXIDE
20.2.33.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.33.1 NMAC - Rn, 20 NMAC 2.33.100 10/31/02]
20.2.33.2  SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.



[11/30/95; 20.2.33.2 NMAC - Rn, 20 NMAC 2.33.101 10/31/02]

20.2.33.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.33.3 NMAC - Rn, 20 NMAC 2.33.102 10/31/02]

20.2.33.4 DURATION:

Permanent.

[11/30/95; 20.2.33.4 NMAC - Rn, 20 NMAC 2.33.103 10/31/02]

20.2.33.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.33.5 NMAC - Rn, 20 NMAC 2.33.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.33.6 OBJECTIVE:

The objective of this Part is to establish nitrogen dioxide emission standards for gas
burning equipment.

[11/30/95; 20.2.33.6 NMAC - Rn, 20 NMAC 2.33.105 10/31/02]
20.2.33.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Existing gas burning equipment" means gas burning equipment, the
construction or modification of which is commenced prior to February 17, 1972.

B "New gas burning equipment” means gas burning equipment, the construction
or modification of which is commenced after February 17, 1972.

C. "Part” means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

[11/30/95; 20.2.33.7 NMAC - Rn, 20 NMAC 2.33.107 10/31/02]



20.2.33.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 604 -- Gas
Burning Equipment -- Nitrogen Dioxide last filed on February 17, 1972.

A. All references to AQCR 604 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 604 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 604.

[11/30/95; 20.2.33.8 NMAC - Rn, 20 NMAC 2.33.106 10/31/02]
20.2.33.9-20.2.33.107 [RESERVED]
20.2.33.108 REQUIREMENTS:

A. The owner or operator of new gas burning equipment having a heat input of
greater than 1,000,000 million British Thermal Units per year per unit shall not permit,
cause, suffer or allow nitrogen dioxide emissions to the atmosphere in excess of 0.2
pounds per million British Thermal Units of heat input.

B. The owner or operator of existing gas burning equipment having a heat input of
greater than 1,000,000 million British Thermal Units per year per unit shall not permit,
cause, suffer or allow nitrogen dioxide emissions to the atmosphere in excess of 0.3
pounds per million British Thermal Units of heat input.

[11/30/95; 20.2.33.108 NMAC - Rn, 20 NMAC 2.33.108 10/31/02]

PART 34: OIL BURNING EQUIPMENT - NITROGEN DIOXIDE

20.2.34.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.34.1 NMAC - Rn, 20 NMAC 2.34.100 10/31/02]

20.2.34.2  SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.

[11/30/95; 20.2.34.2 NMAC - Rn, 20 NMAC 2.34.101 10/31/02]

20.2.34.3 STATUTORY AUTHORITY:



Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.34.3 NMAC - Rn, 20 NMAC 2.34.102 10/31/02]

20.2.34.4 DURATION:

Permanent.

[11/30/95; 20.2.34.4 NMAC - Rn, 20 NMAC 2.34.103 10/31/02]

20.2.34.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.34.5 NMAC - Rn, 20 NMAC 2.34.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.34.6 OBJECTIVE:

The objective of this Part is to establish nitrogen dioxide emission standards for oil
burning equipment.

[11/30/95; 20.2.34.6 NMAC - Rn, 20 NMAC 2.34.105 10/31/02]

20.2.34.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
"Part" means an air quality control regulation under Title 20, Chapter 2 of the New
Mexico Administrative Code, unless otherwise noted; as adopted or amended by the
Board.

[11/30/95; 20.2.34.7 NMAC - Rn, 20 NMAC 2.34.107 10/31/02]

20.2.34.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 606 -- Qil
Burning Equipment -- Nitrogen Dioxide last filed February 17, 1972.

A. All references to AQCR 606 in any other rule shall be construed as a reference to
this Part.



B. The amendment and supersession of AQCR 606 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 606.

[11/30/95; 20.2.34.8 NMAC - Rn, 20 NMAC 2.34.106 10/31/02]
20.2.34.9-20.2.34.107 [RESERVED]

20.2.34.108 REQUIREMENT:

The owner or operator of oil burning equipment having a heat input of greater than
1,000,000 million British Thermal Units per year per unit shall not permit, cause, suffer
or allow nitrogen dioxide emissions to the atmosphere in excess of 0.3 pounds per
million British Thermal Units of heat input.

[11/30/95; 20.2.34.108 NMAC - Rn, 20 NMAC 2.34.108 10/31/02]

PART 35: NATURAL GAS PROCESSING PLANT - SULFUR

20.2.35.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.35.1 NMAC - Rn, 20 NMAC 2.35.100 10/31/02]

20.2.35.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.35.2 NMAC - Rn, 20 NMAC 2.35.101 10/31/02]

20.2.35.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quiality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B), and (C).

[11/30/95; 20.2.35.3 NMAC - Rn, 20 NMAC 2.35.102 10/31/02]

20.2.35.4 DURATION:

Permanent.

[11/30/95; 20.2.35.4 NMAC - Rn, 20 NMAC 2.35.103 10/31/02]

20.2.35.5 EFFECTIVE DATE:



November 30, 1995, except where a later date is cited at the end of a section.
[11/30/95; 20.2.35.5 NMAC - Rn, 20 NMAC 2.35.104 10/31/02; A, 11/10/07]
[The latest effective date of any section in this Part is 11/10/07.]

20.2.35.6 OBJECTIVE:

The objective of this Part is to establish sulfur emission standards for natural gas
processing plants.

[11/30/95; 20.2.35.6 NMAC - Rn, 20 NMAC 2.35.105 10/31/02]
20.2.35.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Existing natural gas processing plant” means a gas processing plant the
fabrication, erection or installation of which was commenced prior to July 1, 1974, and
includes all vessels, boilers, heaters, compressors (engines and turbines), sweetening
and regeneration units, dehydration units, piping, storage and loading facilities, sulfur
recovery facilities, flares and any other facility connected with the processing or storage
of field gas, sour residue gas, and other hydrocarbons associated with field gas.

B. "New natural gas processing plant” means a natural gas processing plant, or
part thereof the fabrication, erection, installation, or modification of which is commenced
on or after July 1, 1974, and includes all vessels, boilers, heaters, compressors
(engines and turbines), sweetening and regeneration units, dehydration units, piping,
storage and loading facilities, sulfur recovery facilities, flares and any other facility
connected with the processing or storage of field gas, sour residue gas and other
hydrocarbons associated with field gas.

C. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

D. "Plant processes" includes but is not limited to fuel burning, including flaring of
sour gas, and regeneration.

E. "Sulfur" means elemental sulfur and the sulfur component of any mixture or
compound.

[11/30/95; 20.2.35.7 NMAC - Rn, 20 NMAC 2.35.107 10/31/02]

20.2.35.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:



This Part amends and supersedes Air Quality Control Regulation ("AQCR") 621, --
Natural Gas Processing Plant -- Sulfur last filed February 8, 1983.

A. All references to AQCR 621 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 621 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 621.

[11/30/95; 20.2.35.8 NMAC - Rn, 20 NMAC 2.35.106 10/31/02]
20.2.35.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.35.9 NMAC - Rn, 20 NMAC 2.35.108 10/31/02]
20.2.35.10-20.2.35.108 [RESERVED]
20.2.35.109 EXISTING NATURAL GAS PROCESSING PLANTS:

A. The owner or operator of an existing natural gas processing plant that releases
an average of ten tons a day or greater of sulfur in plant processes and that has an off-
gas stream that undiluted contains greater than 20 mole percent hydrogen sulfide shall
not permit, cause, suffer or allow at any time sulfur emissions to the atmosphere in
excess of 10 pounds of sulfur for every 100 pounds of sulfur released in plant
processes.

B. The owner or operator of an existing natural gas processing plant that releases
an average of ten tons a day or greater of sulfur in plant processes and that has an off-
gas stream that undiluted contains less than or equal to 20 mole percent hydrogen
sulfide shall not permit, cause, suffer or allow at any time sulfur emissions to the
atmosphere in excess of 12 pounds of sulfur for every 100 pounds of sulfur released in
plant processes.

C. The owner or operator of an existing natural gas processing plant that releases
an average of 7.5 or more tons a day but less than 10 tons a day of sulfur in plant
processes and has an off-gas stream that undiluted contains greater than 20 mole
percent hydrogen sulfide shall not permit, cause, suffer or allow at any time sulfur
emissions to the atmosphere in excess of 10 pounds of sulfur for every 100 pounds of
the sulfur released in plant processes.



D. The owner or operator of an existing natural gas processing plant that releases
an average of 7.5 or more tons a day but less than 10 tons a day of sulfur in plant
processes and has an off-gas stream that undiluted contains less than or equal to 20
mole percent hydrogen sulfide shall not permit, cause, suffer or allow sulfur emissions
to the atmosphere in excess of 12 pounds of sulfur for every 100 pounds of sulfur
released in plant processes.

E. The owner or operator of an existing natural gas processing plant that sends
residue gas containing greater than 0.25 grains hydrogen sulfide per 100 cubic feet of
gas to a facility, other than the natural gas processing plant, for the purpose of residue
gas purification; shall not permit, cause, suffer or allow sulfur emissions to the
atmosphere, in excess of 10 pounds of sulfur for every 100 pounds of sulfur released in
plant processes; unless the natural gas processing plant releases less than 2 1/2 tons a
day of sulfur in plant processes.

F. The owner or operator of an existing natural gas processing plant that is
governed by a sulfur emission limitation of an Air Quality Control Regulation shall not
permit, cause, suffer or allow gas coming off any off-gas sweetening regeneration unit
or other sulfur releasing unit to be sent to a facility other than the natural gas processing
plant for the purpose of sulfur recovery or disposal:

(1) unless all the gas coming off a gas sweetening regeneration unit or other
sulfur releasing unit is sent to the facility other than the natural gas processing plant,
except mercaptan gas, and the amount of sulfur in the off-gas stream from fuel burning
equipment does not exceed the quantity of sulfur that would exist if the sulfur content of
the gas used for fuel was 10 grains of sulfur per 100 standard cubic feet of fuel gas; or

(2)  unless only a portion of the gas coming off a gas sweetening regeneration
unit or other sulfur releasing unit is sent to the facility other than the natural gas
processing plant; and

(a) if the natural gas processing plant releases a average of 7.5 tons a day or
greater of sulfur in plant processes and has an off-gas stream that undiluted contains
greater than 20 mole percent hydrogen sulfide, sulfur emissions from the existing
natural gas processing plant do not exceed 10 pounds of sulfur for every 100 pounds of
sulfur that are released in plant processes but not sent for sulfur recovery or disposal to
another facility; or

(b) if the natural gas processing plant releases a average of 7.5 tons a day or
greater of sulfur in plant processes and has an off-gas stream that undiluted contains
less than or equal to 20 mole percent hydrogen sulfide, sulfur emissions from the
existing natural gas processing plant do not exceed 12 pounds of sulfur for every 100
pounds of sulfur that are released in plant processes but not sent for sulfur recovery or
disposal to another facility.

[11/30/95; 20.2.35.109 NMAC - Rn, 20 NMAC 2.35.109 10/31/02]



20.2.35.110 NEW NATURAL GAS PROCESSING PLANTS:

A. The owner or operator of a new natural gas processing plant that releases an
average of five or more tons a day and less than twenty tons a day of sulfur in plant
processes shall not permit, cause, suffer or allow sulfur emissions to the atmosphere in
excess of 10 pounds of sulfur for every 100 pounds of sulfur released in plant
processes.

B. The owner or operator of a new natural gas processing plant that releases an
average of 20 or more tons a day and less than 50 tons a day of sulfur in plant
processes shall not permit, cause, suffer or allow sulfur emissions to the atmosphere in
excess of 4,000 pounds per day.

C. The owner or operator of a new natural gas processing plant that releases an
average of 50 tons a day or greater of sulfur in plant processes shall not permit, cause,
suffer or allow sulfur emissions to the atmosphere in excess of 2 pounds of sulfur for
every 100 pounds of sulfur released in plant processes.

D. The owner or operator of a new natural gas processing plant that is governed by
a sulfur emission limitation of an Air Quality Control Regulation shall not permit, cause,
suffer or allow gas coming off any off-gas sweetening regeneration unit or other sulfur
releasing unit to be sent to a facility other than the natural gas processing plant for the
purpose of sulfur recovery or disposal:

(1) unless all the gas coming off the gas sweetening regeneration unit or
other sulfur releasing unit is sent to the facilities other than the natural gas processing
plant, except mercaptan gas, and the amount of sulfur in the off-gas stream from fuel
burning equipment does not exceed the quantity of sulfur that would exist if the sulfur
content of the gas used for fuel was 10 grains of sulfur per 100 standard cubic feet of
fuel gas; or

(2) unless only a portion of the gas coming off the gas sweetening
regeneration unit or other sulfur releasing unit is sent to the facility other than the natural
gas processing plant; and

(a) if the natural gas processing plant is a new natural gas processing plant
that releases an average of five or more tons a day but less than twenty tons a day of
sulfur in plant processes, sulfur emissions from the new natural gas processing plant do
not exceed 10 pounds of sulfur for every 100 pounds of sulfur that are released in plant
processes but not sent for sulfur recovery or disposal to another facility; or

(b) if the natural gas processing plant is a new natural gas processing plant
that releases an average of twenty tons a day or greater of sulfur in plant processes,
sulfur emissions from the new natural gas processing plant do not exceed 2 pounds of
sulfur for every 100 pounds of sulfur in plant processes but not sent for sulfur recovery
or disposal to another facility.



[11/30/95; 20.2.35.110 NMAC - Rn, 20 NMAC 2.35.110 10/31/02]
20.2.35.111 STACK HEIGHT:

A. The owner or operator of a natural gas processing plant shall not permit, cause,
suffer or allow sulfur compounds to be emitted to the atmosphere unless the sulfur
compound emission is from a stack of a sufficient physical height to prevent
concentrations of sulfur compounds near ground level equal to or exceed any state or
federal ambient air standard. The necessary physical stack height shall be determined
by the following graph in 20.2.35.115 NMAC (Figure 1) or through the use of dispersion
modeling approved by the department.

B. If the natural gas processing plant is an existing natural gas processing plant, the
requirements of this section shall not apply to that existing natural gas processing plant
until January 1, 1977.

C. By January 1, 1977, any person owning or operating an existing natural gas
processing plant must file with the department the following:

(1) the height of all stacks from which sulfur is emitted;

(2)  the quantity of the sulfur emitted from each stack;

(3) the exit gas temperature for each stack;

(4) the total mass flow rate of the stack effluent gases (for flares, the total
effluent mass flow rate shall consist of the stack effluent mass flow rate plus that
amount of air required for complete combustion); and

(5) any other information the department deems necessary to determine
whether or not the physical height of any stack from which sulfur is emitted complies
with the requirements of this subsection.

[11/30/95; 20.2.35.111 NMAC - Rn, 20 NMAC 2.35.111 10/31/02; A, 11/10/07]
20.2.35.112 RECORD KEEPING AND REPORTING REQUIREMENTS:

A. To aid the Department in determining compliance with this Part, the owner or
operator of a natural gas processing plant to which this Part applies shall submit to the
Department quarterly reports in the months of January, April, July and October of each
year containing the following information:

(1) the sulfur content of feedstock entering the natural gas processing plant,

determined no less frequently than three times per week; and no more frequently than
once every twenty-four hours;



(2)  the sulfur content of all fuel burned in the plant and the amount of each
type of fuel burned determined no less frequently than quarterly;

(3)  the sulfur content of the products produced by the natural gas processing
plant determined no less frequently than weekly;

(4) the sulfur content of the inlet and outlet gas stream or streams of the sulfur
recovery plant determined no less frequently than quarterly; and

(5) the weight of the recovered sulfur determined no less frequently than
weekly.

B. If it appears necessary, the Department may require reports on a more frequent
basis, but no more frequently than monthly.

C. The Department may, upon the request of the owner or operator of a natural gas
processing plant, alter the sampling periods specified in this section.

[11/30/95; 20.2.35.112 NMAC - Rn, 20 NMAC 2.35.112 10/31/02]
20.2.35.113 DECLINING EMISSION NATURAL GAS PROCESSING PLANTS:

A. Subsections A, B, D and E of 20.2.35.109 NMAC, and 20.2.35.112 NMAC shall
not apply to a natural gas processing plant that the Department has certified as a
"declining emission natural gas processing plant".

B. The department shall certify an existing natural gas processing plant as a
"declining emission natural gas processing plant” and include in the certification a
"sulfur release schedule"” setting forth the maximum amounts of sulfur that may be
released in plant processes in quarterly increments through January 1, 1980, if all of the
following are met:

(1) the sulfur released in plant processes in the plant will decrease to the
extent that by January 1, 1980, less than 7.5 tons of sulfur per day will be released in
plant processes;

(2)  the decrease in the amount of sulfur released in plant processes will be a
continuous decrease due to reduction in the amount of sour feedstock into the plant;

(3)  the owner or operator of the plant has furnished a schedule to the
Department detailing the projected decreases in sour feedstock that will result in the
continuous decrease of sulfur released in plant processes to less than 7.5 tons by 1980;

(4) the owner or operator of the plant has stated his intention to follow the
submitted schedule setting forth the projected decreases in sour feedstock to the plant;



(5) the plant does not have a sulfur recovery plant;

(6) the owner or operator of the plant has furnished to the Department all of
the information requested in Subsection N [20.2.35.113 NMAC] and has certified the
accuracy and completeness of the information furnished;

(7)  the Department has reviewed the application and all of the information
submitted in support thereof, solicited and reviewed comments of the Oil Conservation
Commission, and reviewed all comments received in writing from interested persons;
and

(8) the Department has determined, after considering the information
specified in the above paragraphs and such other information as it may wish to
consider, that the processing of sour feedstock by the plant will decrease according to
the "sulfur release schedule"” resulting in a continuous decrease of sulfur in plant
processes to less than 7.5 tons per day by January 1, 1980.

C. Application to the Department for certification as a "declining emission natural
gas processing plant” must be filed with the Department no later than January 1, 1975,
and contain the following:

(1) the applicant's name and address;

(2)  date of the application;

(3)  description of the facility for which the certification is sought;

(4)  detailed description, including sulfur content, of the feedstock into the
plant and its sources at the time of application, for the preceding two years and
projected through 1985;

(5) the amount of sulfur released in plant processes, specifying each process
and the amount of sulfur released in each process at the time of application, for the

preceding two years and projected through 1985;

(6) the amount of sulfur leaving the plant at the time of application, for the
preceding two years and projected through 1985;

(7) such additional information as the Department, after conferring with the Oil
Conservation Commission, may require relating to reservoir data;

(8)  asulfur release schedule" setting forth the amounts of sulfur expected to
be released in plant processes in quarterly increments through January 1, 1980; and

(9)  such additional information as the Department may require.



D. The owner or operator of a natural gas processing plant that is certified as a
"declining emission natural gas processing plant” may petition the Department for a
modification of the "sulfur release schedule". The Department may grant the petition for
modification of the "sulfur release schedule" if all of the requirements of subsection B of
20.2.35.113 NMAC are met. The petition should explain in detail the reasons why the
modification is necessary and include supporting data and such additional information
as the Department may require.

E. The Department shall notify the applicant or petitioner and all interested persons
who submitted written comments of the Department's action on the application for
certification or petition for modification of the "sulfur release schedule" and the reasons
therefore. The Department shall notify the applicant or petitioner by certified mail. If the
Department denies certification or the petition for modification, the applicant or petitioner
may appeal the decision of the Department to the Board by filing a petition for review
within thirty days of the date of denial. If the Department grants the certification of the
petition for modification, any interested person who submitted written comments
opposing the certification or modification may appeal the decision of the Department to
the Board by filing a petition for review within thirty days of the date of the granting of
certification or modification.

F. The owner or operator of a "declining emission natural gas processing plant”
shall submit to the Department quarterly reports for the periods January 1 through
March 31, April 1 through June 30, July 1 through September 30, and October 1
through December 31 of each year, each report to be received by the Department within
45 days of the end of the quarterly period:

(1) The amount of gas received into the plant for the three month period
including the average sulfur content of the gas determined no less frequently than three
times per week and no more frequently than once every twenty-four hours and the total
amount of sulfur received into plant processes in the three month period;

(2)  the sulfur content of all fuel burned in the plant and the amount of each
type of fuel burned determined no less frequently than weekly;

(3) the amount and sulfur content of the products produced by the plant
determined no less frequently than weekly;

(4) the amount of sulfur released in plant processes, specifying each process
and the amount of sulfur released in each;

(5) the quantity of sulfur disposed of and the method of disposal determined
no less frequently than weekly;

(6) such information as the Department, after consulting with the QOil
Conservation Commission, may require relating to new wells or re-worked wells from
which the plant receives feedstock; and



(7)  such additional information as the Department may require, including but
not limited to new recovery techniques being used in the field.

(8) If it appears necessary, the Department may require reports on a more
frequent basis, but no more frequently than monthly.

G. The owner or operator of a "declining emission natural gas processing plant" that
has for any quarterly report period exceeded by more than one thousand pounds the
average daily amount of sulfur (averaged over the quarterly period) that was projected
by the "sulfur release schedule” for that quarterly period shall submit to the Department
within 30 days after the filing of the quarterly report information as to why the projected
average daily sulfur emission rate was exceeded.

H. The Department shall revoke any natural gas processing plant's certification as a
"declining emission natural gas processing plant” if the natural gas processing plant
exceeds by more than one thousand pounds for any two consecutive quarterly periods
the amount of sulfur to be released in plant processes as set forth in the "sulfur release
schedule" contained in the "declining emission natural gas processing plant"
certification. The Department shall notify the owner or operator of the natural gas
processing plant by certified mail of the revocation of the plant's certification as a
"declining emission natural gas processing plant".

I. The owner or operator of a natural gas processing plant whose certification as a
"declining emission natural gas processing plant” has been revoked may appeal to the
Environmental Improvement Board the Department's determination that the "declining
emission natural gas processing plant” exceeded by more than one thousand pounds
for two consecutive quarterly periods the amount of sulfur to be released in plant
processes as set forth in the "sulfur release schedule" contained in the "declining
emission natural gas processing plant” certification. A petition for review of the
Department's determination must be filed with the board within twenty days of receipt of
the certified notice of revocation.

[11/30/95; 20.2.35.113 NMAC - Rn, 20 NMAC 2.35.113 10/31/02]
20.2.35.114 HEARINGS -- ACTIONS BY THE BOARD:

A. Upon receipt by the board of a petition for review pursuant to subsections E and |
of 20.2.35.113 NMAC, the Secretary shall mail notice of hearing to the petitioner, all
persons who have submitted written comments on the application, and all persons who
have requested notice of hearings held pursuant to this subsection.

B. At least seven days prior to the hearing date, the Secretary shall publish notice of
the date, time, place, and subject of the hearing in a newspaper of general circulation in
the county in which the facility is located and in a newspaper of general circulation in the
State.



C. Public hearings shall be held before the board not less than fifteen days and no
more than forty-five days from the date the Secretary mails the notice of the hearing to
the petitioner.

D. Public hearings shall be held in Santa Fe unless the board and the petitioner
agree upon another site in the state.

E. The board may designate a hearing officer to take evidence at the hearing.

F. A record shall be made at each hearing, the cost of which shall be borne by the
Department. Transcript costs shall be paid by those persons requesting transcripts. The
cost of providing transcripts to the board members shall be borne by the Department.

G. In the hearing, the technical rules of evidence and the rules of civil procedure
shall not apply, but the hearings shall be conducted so that all relevant views are amply
and fairly presented without undue repetition. The board may require reasonable
substantiation of statements or records tendered and may require any view to be stated
in writing when the circumstances justify.

H. The board shall allow all persons a reasonable opportunity at a hearing to submit
written and oral evidence and arguments, introduce exhibits, and cross-examine
persons who testify.

l. A petitioner may represent himself at the hearing or be represented by any other
individual.

J. The board shall render its decision based upon the transcript of the hearing as
soon as possible following the preparation of the transcript.

K. The owner or operator of any plant whose certification as a "declining emission
natural gas processing plant” has been revoked shall comply with the requirements of
the applicable subsections of this section [sections of this Part] within twelve months
after the revocation of certification becomes final.

L. Asused in subsections B, C, F, G, and | of 20.2.35.113 NMAC the sulfur
released in plant processes shall include the sulfur content of any gas sent from the
plant for further processing.

[11/30/95; 20.2.35.114 NMAC - Rn, 20 NMAC 2.35.114 10/31/02]



20.2.35.115 FIGURE 1 - REQUIRED STACK HEIGHT:
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[11/30/95; 20.2.35.115 NMAC - Rn, 20 NMAC 2.35.115 10/31/02]

PART 36: PETROLEUM REFINERY - SULFUR [REPEALED]

[This part was repealed on February 15, 2016.]

PART 37: PETROLEUM PROCESSING FACILITIES [REPEALED]

[This part was repealed on September 12, 2016.]



PART 38: HYDROCARBON STORAGE FACILITIES

20.2.38.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.38.1 NMAC - Rn, 20 NMAC 2.38.100 10/31/02]

20.2.38.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.38.2 NMAC - Rn, 20 NMAC 2.38.101 10/31/02]

20.2.38.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B), and (C).

[11/30/95; 20.2.38.3 NMAC - Rn, 20 NMAC 2.38.102 10/31/02]

20.2.38.4 DURATION:

Permanent.

[11/30/95; 20.2.38.4 NMAC - Rn, 20 NMAC 2.38.103 10/31/02]

20.2.38.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.38.5 NMAC - Rn, 20 NMAC 2.38.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.38.6 OBJECTIVE:

The objective of this Part is to minimize hydrogen sulfide emissions from hydrocarbon
storage facilities.

[11/30/95; 20.2.38.6 NMAC - Rn, 20 NMAC 2.38.105 10/31/02]
20.2.38.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:



A. "New hydrocarbon storage facility" means any hydrocarbon storage facility, or
part thereof, the fabrication, erection, installation, or modification of which is
commenced on or after January 1, 1975.

B. "New tank battery" means any tank battery, or part thereof, the fabrication,
erection, installation, or modification of which is commenced on or after January 1,
1975.

C. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

D. "Petroleum production facility" includes tank batteries, separators and heater-
treaters used in producing or storing any crude oil, condensate or natural gas that has
been extracted from a well.

E. "Tank battery" means a tank or group of tanks that receive crude oil or
condensate from a well for storage until shipment.

[11/30/95; 20.2.38.7 NMAC - Rn, 20 NMAC 2.38.107 10/31/02]
20.2.38.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 631, --
Hydrocarbon Storage Facilities last filed February 8, 1983.

A. All references to AQCR 631 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 631 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 631.

[11/30/95; 20.2.38.8 NMAC - Rn, 20 NMAC 2.38.106 10/31/02]

20.2.38.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.38.9 NMAC - Rn, 20 NMAC 2.38.108 10/31/02]

20.2.38.10-20.2.38.108  [RESERVED]



20.2.38.109 TANK STORAGE ASSOCIATED WITH PETROLEUM PRODUCTION OR
PROCESSING FACILITY:

The owner or operator shall not place, hold or store hydrocarbons containing hydrogen
sulfide in a container associated with a petroleum production facility or petroleum
processing facility and having a capacity of 20,000 gallons or greater with a throughput
of at least 30,000 gallon per week, unless the container is equipped with:

A. a method of discharging the hydrocarbons into the container below the liquid
level; or

B. any other method or device equally effective to minimize hydrocarbon and
hydrogen sulfide loss to the atmosphere.

[11/30/95; 20.2.38.109 NMAC - Rn, 20 NMAC 2.38.109 10/31/02]
20.2.38.110 TANK BATTERY OR STORAGE FACILITY -- WITHIN MUNICIPALITY:

The owner or operator of, within the corporate limits of a municipality, a tank battery
having a throughput greater than 10,000 barrels (420,000 gallons) per year operated in
conjunction with a petroleum production facility, or a hydrocarbon storage facility
operated in conjunction with a petroleum processing facility, shall not place, store or
hold in a stationary tank or other container any hydrocarbon liquids, the vapor of which
contains at any time 24 ppm or more of hydrogen sulfide unless the tank or other
container is equipped with:

A. a well-maintained vapor-recovery system consisting of:

(1) avapor-gathering system capable of collecting the vapor and gases
discharged; and

(2) avapor-disposal system capable of processing the vapor and gases so as
to minimize emission of sulfur compounds to the atmosphere; or

B. any other device that is at least as efficient to minimize the loss of vapor or gas
containing sulfur or its compounds to the atmosphere; or

C. afloating roof, consisting of an external floating roof, internal floating cover or
covered floating roof, which is equipped with a closure seal or seals maintained in good
repair to close the space between the roof or cover edge and tank wall, if the stationary
tank or other container is equipped with a floating roof on January 1, 1974.

[11/30/95; 20.2.38.110 NMAC - Rn, 20 NMAC 2.38.110 10/31/02]

20.2.38.111 TANK BATTERY OR STORAGE FACILITY -- WITHIN FIVE MILES OF
MUNICIPALITY OF TWENTY THOUSAND OR MORE:



The owner or operator of, within five miles, of the corporate limits of a municipality that
has a population of twenty thousand or greater, a tank battery having a throughput
greater than 50,000 barrels (2,100,000 gallons) per year operated in conjunction with a
petroleum production facility, or a hydrocarbon storage facility operated in conjunction
with a petroleum processing facility, shall not place, store, or hold in a stationary tank or
other container any hydrocarbon liquids the vapor of which contains at any time 24 ppm
or more of hydrogen sulfide unless the tank or other container is equipped as required
in 20.2.38.110 NMAC.

[11/30/95; 20.2.38.111 NMAC - Rn, 20 NMAC 2.38.111 10/31/02]
20.2.38.112 NEW TANK BATTERY -- MORE THAN 65,000 GALLONS CAPACITY:

The owner or operator of a new tank battery operated in conjunction with a petroleum
production facility shall not place, store, or hold in a stationary tank or other container, if
the tank battery has a storage capacity of 65,000 gallons or greater, any hydrocarbon
liquid unless the tank or other container is equipped with:

A. afloating roof, consisting of an external floating roof, internal floating cover or
covered floating roof, which is equipped with a closure seal or seals maintained in good
repair to close the space between the roof or cover edge and tank wall; or

B. a well-maintained vapor-recovery system consisting of:

(1) avapor-gathering system capable of collecting the organic compound
vapors and gases discharged; and

(2)  avapor-disposal system capable of collecting the organic vapor and
gases so as to minimize their emission to the atmosphere; or

C. any other device which is at least as effective to minimize vapor or gas loss to
the atmosphere.

[11/30/95; 20.2.38.112 NMAC - Rn, 20 NMAC 2.38.112 10/31/02]

20.2.38.113 NEW TANK BATTERY AND THE PECOS-PERMIAN INTERSTATE AIR
QUALITY CONTROL REGION:

The owner or operator of a new tank battery operated in conjunction with a petroleum
production facility, or a new hydrocarbon storage facility operated in conjunction with a
petroleum processing facility, located outside the Pecos-Permian intrastate air quality
control region, located within the corporate limits of any municipality within the state or
located within five miles of the corporate limits of any municipality within the state that
has a population of twenty thousand or greater shall not place, store, or hold in a
stationary tank or other container any hydrocarbon liquid, the vapor of which contains at



any time 24 ppm or more of hydrogen sulfide, unless the tank or other container is
equipped with:

A. a well-maintained vapor-recovery system consisting of:

(1) avapor-gathering system capable of collecting the vapors and gases
discharged; and

(2)  avapor-disposal system capable of processing the vapors and gases so
as to minimize emission of sulfur compounds to the atmosphere; or

B. any other device that is at least as effective to minimize the loss of vapor or gas
containing sulfur or its compounds to the atmosphere.

[11/30/95; 20.2.38.113 NMAC - Rn, 20 NMAC 2.38.113 10/31/02]

PART 39: SULFUR RECOVERY PLANT - SULFUR

20.2.39.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.39.1 NMAC - Rn, 20 NMAC 2.39.100 10/31/02]

20.2.39.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.39.2 NMAC - Rn, 20 NMAC 2.39.101 10/31/02]

20.2.39.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B), and (C).

[11/30/95; 20.2.39.3 NMAC - Rn, 20 NMAC 2.39.102 10/31/02]

20.2.39.4 DURATION:

Permanent.

[11/30/95; 20.2.39.4 NMAC - Rn, 20 NMAC 2.39.103 10/31/02]

20.2.39.5 EFFECTIVE DATE:



November 30, 1995.

[11/30/95; 20.2.39.5 NMAC - Rn 20 NMAC 2.39.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]
20.2.39.6 OBJECTIVE:

The objective of this Part is to establish sulfur emission standards for sulfur recovery
plants which are not part of petroleum or natural gas processing facilities.

[11/30/95; 20.2.39.6 NMAC - Rn, 20 NMAC 2.39.105 10/31/02]
20.2.39.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
A. "Part" means an air quality control regulation under Title 20, Chapter 2 of the
New Mexico Administrative Code, unless otherwise noted; as adopted or amended by

the Board.

B. "Sulfur" means elemental sulfur and the sulfur component of any mixture or
compound.

[11/30/95; 20.2.39.7 NMAC - Rn, 20 NMAC 2.39.107 10/31/02]
20.2.39.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 632, --
Sulfur Recovery Plant -- Sulfur last filed February 8, 1983.

A. All references to AQCR 632 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 632 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 632.
[11/30/95; 20.2.39.8 NMAC - Rn, 20 NMAC 2.39.106 10/31/02]
20.2.39.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment

Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].



[11/30/95; 20.2.39.9 NMAC - Rn, 20 NMAC 2.39.108 10/31/02]
20.2.39.10-20.2.39.109 [RESERVED]
20.2.39.110 EXISTING SULFUR RECOVERY PLANT:

The owner or operator of an existing (the fabrication, erection, or installation of which
was commenced before August 14, 1974) sulfur recovery plant shall not permit, cause,
suffer or allow at any time sulfur emissions to the atmosphere in excess of 12 pounds of
sulfur for every 100 pounds of sulfur introduced into the plant.

[11/30/95; 20.2.39.110 NMAC - Rn, 20 NMAC 2.39.110 10/31/02]

20.2.39.111 SULFUR RECOVERY PLANT -- LESS THAN 20 TONS PER DAY OF
SULFUR:

The owner or operator of a new (the fabrication, erection, installation, or modification of
which was commenced on or after August 14, 1974) sulfur recovery plant that
introduces less than twenty tons a day of sulfur into the plant shall not permit, cause,
suffer or allow at any time sulfur emissions to the atmosphere in excess of 10 pounds of
sulfur for every 100 pounds of sulfur introduced into the plant.

[11/30/95; 20.2.39.111 NMAC - Rn, 20 NMAC 2.39.111 10/31/02]

20.2.39.112 SULFUR RECOVERY PLANT -- MORE THAN 20 TONS PER DAY OF
SULFUR:

The owner or operator of a new (the fabrication, erection, installation, or modification of
which was commenced on or after August 14, 1974) sulfur recovery plant that
introduces twenty tons a day or greater of sulfur into the plant shall not permit, cause,
suffer or allow at any time sulfur emissions to the atmosphere in excess of 2 pounds of
sulfur for every 100 pounds of sulfur introduced into the plant.

[11/30/95; 20.2.39.112 NMAC - Rn, 20 NMAC 2.39.112 10/31/02]

20.2.39.113 SULFUR RECOVERY PLANTS OTHERWISE REGULATED:

This Part shall not apply to a sulfur recovery plant for which a sulfur emission limitation
is established by any other air quality control regulation. For purposes of this section,
the establishment by an air quality control regulation of a limitation on the amount of
hydrogen sulfide that may be emitted is not the establishment of a sulfur emission
limitation.

[11/30/95; 20.2.39.113 NMAC - Rn, 20 NMAC 2.39.113 10/31/02]

20.2.39.114 REPORTING REQUIREMENTS:



A. To aid the Department in determining compliance with this Part, the owner or
operator of a sulfur recovery plant to which this Part applies shall submit to the
Department quarterly reports for the periods January | through March 31, April 1 through
June 30, July 1 through September 30, and October 1 through December 31 of each
year, each report to be received by the Department within 45 days of the end of the
quarterly period. The quarterly report shall contain the following:

(1) the sulfur content of feedstock entering the sulfur recovery plant,
determined no less frequently than weekly;

(2)  the weight of the recovered sulfur, determined no less frequently than
weekly; and

(3) the concentration of sulfur dioxide and hydrogen sulfide in the exit gas
stream or streams, determined no less frequently than monthly.

B. When the sulfur recovery plant has at some time during the quarterly period
operated under the provisions of 20.2.7 NMAC (Excess Emissions During Malfunction,
Startup, Shutdown, or Scheduled Maintenance), and complied with the notification
requirements of that regulation, quantities and time periods involved in the quarterly
reports may be modified to exclude the time periods and the quantities involved during
those time periods if the quantities are determined separately for those time periods and
submitted in the quarterly report.

[11/30/95; 20.2.39.114 NMAC - Rn, 20 NMAC 2.39.114 10/31/02]

PART 40: SULFURIC ACID PRODUCTION UNITS - SULFUR DIOXIDE,
ACID MIST AND VISIBLE EMISSIONS

20.2.40.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.40.1 NMAC - Rn, 20 NMAC 2.40.100 10/31/02]

20.2.40.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.40.2 NMAC - Rn, 20 NMAC 2.40.101 10/31/02]

20.2.40.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air

Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).



[11/30/95; 20.2.40.3 NMAC - Rn, 20 NMAC 2.40.102 10/31/02]
20.2.40.4 DURATION:

Permanent.

[11/30/95; 20.2.40.4 NMAC - Rn, 20 NMAC 2.40.103 10/31/02]
20.2.40.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.40.5 NMAC - Rn, 20 NMAC 2.40.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]
20.2.40.6 OBJECTIVE:

The objective of this Part is to establish requirements and standards for sulfuric acid
production units to minimize emissions.

[11/30/95; 20.2.40.6 NMAC - Rn, 20 NMAC 2.40.105 10/31/02]
20.2.40.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Acid mist" means sulfuric acid mist as measured by the method referenced in
20.2.40.110 NMAC and includes liquid mist as well as sulfur trioxide and sulfuric acid
vapor.

B. "Commenced" means that an owner or operator has undertaken a continuous
program of construction or that an owner or operator has entered into a binding
agreement or contractual obligation to undertake and complete within a reasonable time
a continuous program of construction.

C. "Construction” means fabrication, erection or installation of an affected facility.

D. "Existing sulfuric acid production unit" means a sulfuric acid production unit
the construction or modification of which was commenced on or before August 17,
1971.

E. "Good engineering practice" means:

Q) With respect to stack heights less than 65 meters, the height necessary to
insure that emissions from the stack do not result in excessive concentrations of any



pollutant in the immediate vicinity of the source as result of atmospheric downwash,
eddies and wakes which may be created by the source itself, nearby structures or
nearby terrain obstacles. Such height shall not exceed:

(a) Thirty meters for stacks not influenced by the source itself, nearby
structures or terrain; or

(b) The height determined by use of the equation: Hg = H+1.5 L; where: Hg =
good engineering practice stack heights; H = the height of the source or nearby
structure; and L = the lesser dimension (height or width) of the source or nearby
structure for stacks that are influenced by nearby structures or terrain;

(2)  With respect to stack heights equal to or greater than 65 meters, the
owner or operator must satisfy all provisions and obtain all applicable approvals
required under 20.2.80 NMAC (Stack Heights).

F. "Modification” means a physical change or change in the manner of operation
which increases the amount of any air contaminant emitted by the sulfuric acid
production unit or which results in the emission of any air contaminant not previously
emitted.

G. "Pecos-Permian Basin Intrastate Air Quality Control Region" means
Chaves, Curry, De Baca, Eddy, Lea, Quay and Roosevelt Counties.

H. "Sulfuric acid" means the chemical compound H2SO4.

I. "Sulfuric acid produced"” means the production expressed as 100 percent
H2S04.

J. "Sulfuric acid production unit" means any facility producing sulfuric acid by
the contact process by burning elemental sulfur, alkylation acid, hydrogen sulfide,
organic sulfides and mercaptans, or acid sludge, but does not include facilities where
conversion to sulfuric acid is utilized primarily as a means of preventing emissions to the
atmosphere of sulfur dioxide or other sulfur compounds.

K. "Ton" means 2,000 pounds.
[11/30/95; 20.2.40.7 NMAC - Rn, 20 NMAC 2.40.107 10/31/02]
20.2.40.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:
This Part amends and supersedes Air Quality Control Regulation ("AQCR") 651 --

Sulfuric Acid Production Units -- Sulfur Dioxide, Acid Mist and Visible Emissions last
filed November 17, 1993:



A. All references to AQCR 651 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 651 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 651.

[11/30/95; 20.2.40.8 NMAC - Rn, 20 NMAC 2.40.106 10/31/02]
20.2.40.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Harold Runnels Building, 1190 St. Francis Drive, Santa
Fe, NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.40.9 NMAC - Rn, 20 NMAC 2.40.108 10/31/02]
20.2.40.10-20.2.40.108  [RESERVED]
20.2.40.109 EXISTING UNITS:

A. The owner or operator of an existing sulfuric acid production unit located within
the Pecos-Permian Basin Intrastate Air Quality Control Region shall not permit, cause,
suffer or allow sulfur dioxide emissions to the atmosphere in excess of 575 pounds per
hour, with a minimum stack height of 40 meters, or acid mist emissions in excess of 0.5
pounds per ton of sulfuric acid produced. Stack height shall meet standards for good
engineering practice.

B. The owner or operator of an existing sulfuric acid production unit located outside
the Pecos-Permian Basin Intrastate Air Quality Control Region shall not permit, cause,
suffer or allow sulfur dioxide emissions to the atmosphere in excess of 680 pounds per
hour, or acid mist emissions in excess of 0.5 pounds per ton of sulfuric acid produced.

[11/30/95; 20.2.40.109 NMAC - Rn, 20 NMAC 2.40.109 10/31/02]
20.2.40.110 COMPLIANCE:

Compliance with sulfur dioxide and acid mist emission limitations of this Part shall be
determined consistent with the method and procedures specified by the US EPA in 40
CFR Section 60.85 or any other equivalent method and procedures receiving prior
approval from the Department and the US EPA. Upon request of the Department, the
owner or operator of sulfuric acid production units subject to this regulation shall
perform stack testing for sulfur dioxide and acid mist emissions according to the method
stated above and report the results of such tests in the format and time period specified
by the Department. The owner or operator shall inform the Department of the dates and



times of such testing so that the Department may have opportunity to have an observer
present during testing.

[11/30/95; 20.2.40.110 NMAC - Rn, 20 NMAC 2.40.110 10/31/02]
20.2.40.111 VISIBLE EMISSIONS:

Opacity of visible emissions from existing sulfuric acid production units shall be
determined consistent with the method set forth by the US EPA in 40 CFR Part 60,
Appendix A, Method 9 or any other equivalent method receiving prior approval from the
Department and the US EPA. The time period for taking opacity readings shall be for a
minimum of six minutes.

[11/30/95; 20.2.40.111 NMAC - Rn, 20 NMAC 2.40.111 10/31/02]
20.2.40.112 MONITORING:

A. The owner or operator of an existing sulfuric acid production unit shall not permit,
cause, suffer or allow operation of the sulfuric acid production unit without maintaining in
good operating condition a monitor which continuously measures and records the sulfur
dioxide concentration in the gases within the stack from which the gases are emitted to
the atmosphere. The sampling point for monitoring emissions and the method for
determining the volumetric flow rate of the gases shall be approved by the Department.
Instruments and sampling systems installed and used pursuant to this section shall be
calibrated in accordance with the methods prescribed by the manufacturer's
recommended zero adjustment and calibration check procedures at least once every 24
hours of operation, unless the manufacturer specifies or recommends more frequent
calibration checks. The owner or operator of a sulfuric acid production unit shall retain
for a period of two years all raw data and quality assurance measurements and
procedures. This section is applicable to existing sulfuric acid production units after
December 31, 1980.

B. Instruments and sampling systems installed and used pursuant to subsection A
of 20.2.40.112 NMAC shall be installed, operated and maintained in accordance with
the performance specifications and other requirements set forth by the US EPA in 40
CFR Section 60.84. The continuous emission monitoring system shall complete a
minimum of one cycle of operation (sampling, analyzing, and data recording) for each
successive 15-minute period. In the event that significant repair work is performed on
the monitoring system, the owner or operator of a sulfuric acid production unit shall
demonstrate to the Department that the system continues to meet applicable
performance specifications. The Department may require the owner or operator to
conduct performance tests as specified at 40 CFR Part 60, Appendix B at any time that
the Department determines that such a test is necessary to verify the performance of
the monitoring system. An alternative means of verifying the performance of the
monitoring system may be used if approved by the Department and the US EPA. The



Department may also perform independent audits on the continuous monitoring system
using the method referenced above, or other applicable methods.

[11/30/95; 20.2.40.112 NMAC - Rn, 20 NMAC 2.40.112 10/31/02]

20.2.40.113 REPORTING:

To aid the Department in determining compliance with this Part, persons owning or
operating existing sulfuric acid production units subject to this Part shall submit quarterly
reports to the Department for the periods January 1 through March 31, April 1 through
June 30, July 1 through September 30, and October 1 through December 31 of each
year; each report to be received by the Department within 45 days of the end of the
quarterly period. The quarterly reports shall contain:

A. For each day that the plant is operating, the maximum 3-hour integrated average
sulfur dioxide emissions, expressed in terms of pounds of sulfur dioxide per hour; and

B. All 3-hour periods during which the integrated average sulfur dioxide emissions
exceed the sulfur dioxide emission limit.

[11/30/95; 20.2.40.113 NMAC - Rn, 20 NMAC 2.40.113 10/31/02]

PART 41: NONFERROUS SMELTERS - SULFUR

20.2.41.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.41.1 NMAC - Rn, 20 NMAC 2.41.100 10/31/02]

20.2.41.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.41.2 NMAC - Rn, 20 NMAC 2.41.101 10/31/02]

20.2.41.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.41.3 NMAC - Rn, 20 NMAC 2.41.102 10/31/02]

20.2.41.4 DURATION:



Permanent.

[11/30/95; 20.2.41.4 NMAC - Rn, 20 NMAC 2.41.103 10/31/02]
20.2.41.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.41.5 NMAC - Rn, 20 NMAC 2.41.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]
20.2.41.6 OBJECTIVE:

The objective of this Part is to establish requirements and standards for nonferrous
smelters to minimize sulfur emissions.

[11/30/95; 20.2.41.6 NMAC - Rn, 20 NMAC 2.41.105 10/31/02]
20.2.41.7 DEFINITIONS:
In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Captured fugitive emissions"” means sulfur emissions which escape from
various points in the smelting process and are captured.

B. "Exceedance" means the state of being exceeded.

C. "Existing nonferrous smelter" means a nonferrous smelter which was
constructed and fully operational prior to September 1, 1971.

D. "Good operating conditions" means monitors operated in accordance with the
specifications at 40 CFR Part 52, Appendices D and E.

E. "Malfunction" means any sudden and unavoidable failure of air pollution control
equipment, process equipment or process to operate in an expected manner. Failures
that are caused entirely or in part by poor maintenance, careless operation or any other
preventable equipment breakdown shall not be considered a malfunction.

F. "Median" means the middle value in a series of numbers below and above
which fall an equal number of values.

G. "Modification"” means a modification as defined by section 74- 2-2(M), NMSA
1978.



H. "Modified nonferrous smelter” means any existing smelter that has
incorporated a modification.

. "New nonferrous smelter" means a nonferrous smelter, the construction of
which commenced after September 1, 1971.

J. "Part" means an air quality control regulation under Title 20, Chapter 2 of the

New Mexico Administrative Code, unless otherwise noted; as adopted or amended by
the Board.

K. "Startup" means the setting into operation of any air pollution control equipment,
process equipment or process for any purpose.

L. "Sulfur" means elemental sulfur and the sulfur component of any sulfur mixtures
or compounds.

M. "Sulfur dioxide" means the chemical compound containing two atoms of
oxygen and one of sulfur.

N. "Uncaptured fugitive emissions" means sulfur emissions which escape to the
atmosphere from various points in the smelting process due to leakage, materials
charging and handling, transfer and storage, or other causes.

[11/30/95; 20.2.41.7 NMAC - Rn, 20 NMAC 2.41.107 10/31/02]
20.2.41.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 652 --
Nonferrous Smelters -- Sulfur last filed November 17, 1993.

A. All references to AQCR 652 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 652 shall not affect any
administrative of judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 652.

[11/30/95; 20.2.41.8 NMAC - Rn, 20 NMAC 2.41.106 10/31/02]

20.2.41.9 DOCUMENTS:

Documents cited in this Part may be viewed at the New Mexico Environment
Department, Air Quality Bureau, Runnels Building, 1190 Saint Francis Drive, Santa Fe,
NM 87505 [2048 Galisteo St., Santa Fe, NM 87505].

[11/30/95; 20.2.41.9 NMAC - Rn, 20 NMAC 2.41.108 10/31/02]



20.2.41.10-20.2.41.108 [RESERVED]

20.2.41.109 EMISSION LIMITATIONS -- EXISTING OR MODIFIED NONFERROUS
SMELTER:

The owner or operator of any existing or modified nonferrous smelter shall not permit,
cause, suffer or allow:

A. Annual average emissions in excess of 7000 pounds of sulfur dioxide per hour
except as provided for in 20.2.41.112 NMAC;

B. A median 3-hour running average to exceed 5309 pounds of sulfur dioxide per
hour during any 365-day compliance period;

C. More than N occurrences of three-hour running average sulfur dioxide emissions
in excess of the corresponding E values shown in the following table in any 365-day
compliance period when there are malfunction or startup conditions:

N E
(number of (pounds per hour of
occurrences) sulfur dioxide emissions)

0 3,000
1 49,000
2 45,500
4 42,300
7 39,200
12 36,200
20 33,400
32 31,300
48 29,200
68 27,200
94 25,600
130 23,800
180 21,700
245 20,000
330 18,700
435 17,200
560 15,800
710 14,600
890 13,200
1100 12,200
[greater than] 7,800

1100



D. More than N occurrences of three-hour running average sulfur dioxide emissions
in excess of the corresponding E values shown in the following table in any 365-day
compliance period when there are not malfunction or startup conditions:

N E
(number of (pounds per hour of
occurrences) sulfur dioxide emissions)

0 12,200
240 10,700
510 9,800
810 8,700
1,140 7,800

(1)  Any three-hour average that includes a period of time when there are
malfunction or startup conditions shall be included in either the cumulative occurrence
limits of subsections C and D of 20.2.41.109 NMAC, at the choice of the smelter owner
or operator;

(2)  Any three-hour average that does not include a period of time when there
are malfunction or startup conditions shall be included in the cumulative occurrence
table in subsection D of 20.2.41.109 NMAC.

E. The release of fugitive sulfur emissions to the atmosphere unless the owner or
operator utilizes best engineering practices to minimize the release of such fugitive
emissions. Best engineering practices shall, as a minimum, include:

(1) Maintaining and operating all furnaces, converters, and converter hoods
so that leakage of gases to the atmosphere will be minimized to the maximum extent
practicable;

(2) Maintaining all ducts, flues, and stacks in leak-free condition;

3) Installing and operating tight-fitting exhaust hoods where feasible on all
tapholes, launders, and other significant sources of fugitive sulfur emissions; and

(4)  Venting all captured fugitive emissions through the tallest stack serving
the smelter,;

F. Operation of the smelter without including all measured emissions to the
atmosphere in compliance calculations.

[11/30/95; 20.2.41.109 NMAC - Rn, 20 NMAC 2.41.109 10/31/02]

20.2.41.110 EMISSION LIMITATIONS -- NEW NONFERROUS SMELTER:



The owner or operator of a new nonferrous smelter shall not permit, cause, suffer or
allow:

A. sulfur emissions to the atmosphere in excess of ten pounds of sulfur for every
one hundred pounds of sulfur fed to the smelter;

B. the release of fugitive sulfur emissions to the atmosphere unless best
engineering practices, including practices listed in subsection E of 20.2.41.109 NMAC,
are utilized to minimize the release of such fugitive emissions.

[11/30/95; 20.2.41.110 NMAC - Rn, 20 NMAC 2.41.110 10/31/02]
20.2.41.111 MONITORING -- EXISTING OR MODIFIED NONFERROUS SMELTER:

A. Continuous Monitoring: The owner or operator of an existing or modified
nonferrous smelter shall maintain monitors in good operating condition which
continuously measure and record the sulfur dioxide concentration and stack gas
volumetric flow rate of the gases within the stacks serving all furnaces, liquid sulfur
dioxide plants, converters, acid plants, reverberatory feed dryers, and stacks from which
captured fugitive emissions are vented to the atmosphere. Any continuous monitors
required by this section (20.2.41.111 NMAC) shall record the sulfur dioxide
concentration and stack gas volumetric flow rate at least 95 percent of the time for any
twelve consecutive calendar months. The 95 percent data recovery shall only apply for
the time or times that the stack is used to release sulfur dioxide to the atmosphere. If
the monitor does not measure the sulfur dioxide concentration and stack gas volumetric
flow rate for the required amount of time, the smelter owner shall use alternative
methods approved by the Department and the US EPA to supply the missing
concentration data.

B. Sampling Locations: The sampling point or points of the continuous monitoring
system shall be located at least eight stack diameters (diameter measured at sampling
point) downstream and two diameters upstream from any flow disturbance such as a
bend, expansion, constriction or flame, unless another location is approved by the
Department. The sampling point for monitoring emissions shall be in the duct at the
centroid (geometrical centered 1.0 per cent area) of the cross-section if the cross-
sectional area is less than 113 square feet or at a point no closer to the wall than six
feet if the cross-sectional area is more than 113 square feet unless otherwise approved
by the Department. The sampling point shall be in an area of low spatial concentration
gradient and shall be representative of the concentration in the duct.

C. Exemptions: Upon the request of the owner or operator of the smelter, the
Department may exempt stacks from this monitoring requirement if the Department
determines that they do not carry more than ten (10) pounds per hour sulfur dioxide
emissions.



D. Instrument Calibration and Data Retention: Instruments and sampling systems
installed and used pursuant to this section shall be calibrated in accordance with the
methods prescribed by manufacturer's recommended zero adjustment and calibration
check procedures at least once every 24 hours of operation, unless the manufacturer
specifies or recommends calibration checks more frequently. The owner or operator of
the smelter shall retain all raw data and quality assurance measurements and
procedures for a minimum of three years.

E. Performance Audits of Monitoring System: Instruments and sampling systems
installed and used pursuant to subsections A, B and C of 20.2.41.111 NMAC, shall be
installed, operated and maintained in accordance with the performance specifications
and other requirements set forth at 40 CFR Part 52, Appendices D and E. Alternative
procedures for this paragraph may be used with approval of the Department and the
EPA. In the event that repair work is performed on the monitoring system, that could
result in inaccurate readings, the owner or operator of the smelter shall demonstrate to
the Department that the system continues to meet the applicable performance
specifications. The Department may require the owner or operator of the smelter to
conduct performance tests as specified at 40 CFR Part 52, Appendices D and E at any
time that the Department determines that such a test is necessary to verify the
performance of the monitoring system. The Department and the US EPA may approve
alternative means of verifying the performance of the continuous monitoring system.
The Department may also perform independent audits on the continuous monitoring
system, utilizing Methods |, 2, 4 and 8, found at 40 CFR Part 60, Appendix A, or other
applicable methods.

F. Test Notification, Reporting and Reevaluation of CEMS: The owner or operator of
an existing or modified nonferrous smelter shall:

(1)  Notify the Department at least forty-five (45) days in advance of the start
of the field tests required at 40 CFR Part 52, Appendices D and E;

(2)  Submit a report to the Department within forty-five (45) days of the
completion of any performance specification test required by this Part or the
Department; and

(3) Reevaluate the continuous emission monitoring systems installed and
operated pursuant to subsection E of 20.2.41.111 NMAC at least once during any
twelve (12) calendar months following the installation of such systems. The evaluation
shall demonstrate acceptability of zero and calibration drift, relative accuracy error, and
calibration error of measurements contained in the applicable performance specification
at 40 CFR Part 52, Appendices D and E, or as otherwise approved by the Department.

[11/30/95; 20.2.41.111 NMAC - Rn, 20 NMAC 2.41.111 10/31/02]

20.2.41.112 COMPLIANCE -- EXISTING OR MODIFIED NONFERROUS
SMELTERS:



Compliance with 20.2.41.109 NMAC shall be determined in accordance with the
requirements specified in this section:

A. Annual running average emissions shall be calculated at the end of each
calendar day. The smelter shall be in violation if two (2) consecutive annual averages
exceed the emission limit and the second average exceeds the first average. The
smelter shall also be in violation if ten (10) consecutive annual averages exceed the
annual average emission limit;

B. The median running 3-hour average for the previous 365 days shall be calculated
at the end of each calendar day. Such compliance determinations shall be calculated at
the end of each day for each compliance period;

C. Compliance with the cumulative occurrence tables in 20.2.41.109 NMAC shall be
determined on the basis of all running three-hour averages measured in the previous
365 days or less. Such compliance determinations shall be calculated at the end of
each day. Three-hour averages shall be calculated at the end of each clock hour by
averaging the hourly emissions for the preceding three (3) consecutive hours whenever
each hour was measured in accordance with 20.2.41.109 NMAC and subsections A, B
and C of 20.2.41.111 NMAC.

D. If the smelter is not operating for an extended period of time, and with the
approval of the Department, zeros may be recorded on an hourly basis without
operating the continuous monitoring system if emissions to the atmosphere are shown
to be below ten (10) pounds per hour;

E. A three-hour emissions average in excess of an emission level (E) is a violation if
the number of all three-hour emissions averages that exceed the emission level (E)
measured during the compliance period exceeds the cumulative occurrence limit (N);

F. The compliance period shall consist of the 365 days immediately preceding each
day;

G. A three-hour emissions average can only violate the cumulative occurrence limit
(N) of an emissions level (E) in the day containing the last hour in the average;

H. Multiple exceedances of a cumulative occurrence limit by different three-hour
emissions averages containing any common hour constitute a single violation.

[11/30/95; 20.2.41.112 NMAC - Rn, 20 NMAC 2.41.112 10/31/02]
20.2.41.113 COMPLIANCE -- NEW NONFERROUS SMELTERS:

Compliance with subsection A of 20.2.41.110 NMAC shall be determined in accordance
with the requirements specified in this section:



A. It shall be a violation of this Part if the sulfur removal requirement in subsection A
of 20.2.41.110 NMAC is not achieved for any calendar month;

B. The owner or operator of any new nonferrous smelter shall calculate the sulfur
removal rate for the smelter for each calendar month. This calculation shall be done in
accordance with a written plan approved by the Department and US EPA.

[11/30/95; 20.2.41.113 NMAC - Rn, 20 NMAC 2.41.113 10/31/02]
20.2.41.114 REPORTING:

Persons owning or operating any existing, modified or new nonferrous smelter shall
submit quarterly reports to the Department for the periods January 1 through March 31,
April 1 through June 30, July 1 through September 30 and October 1 through December
31 of each year. Each report shall be filed with the Department within forty five (45)
days of the end of the quarterly period.

A. Existing and Modified Nonferrous Smelters:

(1)  The quarterly reports for existing and modified nonferrous smelters shall
include:

(a) the annual average emissions in pounds of sulfur dioxide per hour
calculated at the end of each day;

(b) all exceedances of the cumulative occurrence tables in 20.2.41.109
NMAC, including the associated date, time, E value and N value; and

(c) the twenty (20) highest running three-hour averages with the associated
time and date of occurrence;

(d) the median 3-hour running average for each compliance period in pounds
of sulfur dioxide per hour at the end of each day.

(2)  All three-hour running averages, E-values, N-values, and continuous
monitoring measurements shall be retained by the owner or operator of any existing or
modified nonferrous smelter for at least three (3) years. Upon request, the owner or
operator of the smelter shall report such data in a timely manner to the Department.

B. New Nonferrous Smelters: The quarterly reports for new nonferrous smelters
shall include:

(1)  Sulfur removal rates for each calendar month;

(2) Identification of all exceedances of the requirement in subsection A of
20.2.41.110 NMAC; and



3) Identification of all periods of time for which notification was provided to
the Department pursuant to 20.2.7 NMAC (Excess Emissions During Malfunction,
Startup, Shutdown, or Scheduled Maintenance).

(4)  The owner or operator of any new nonferrous smelter shall retain all
records utilized as the basis for the quarterly report for a period of at least three (3)
years. Upon request, such records shall be made accessible or reported to the
Department.

[11/30/95; 20.2.41.114 NMAC - Rn, 20 NMAC 2.41.114 10/31/02]
20.2.41.115 FUGITIVE EMISSIONS EVALUATION:

No later than the end of the first two years of operation, the owner or operator of a
modified smelter shall submit to the Department the results of an evaluation of the
fugitive sulfur dioxide emissions from the smelter. The evaluation shall contain the
following information:

A. A measurement or accurate estimate of captured and uncaptured fugitive
emissions from the smelter. The measurement or estimate shall contain the amount of
both short-term and long-term fugitive emissions from the smelter. The evaluation plan
shall be approved in advance by the Department and shall specify the method used to
determine the fugitive emission amounts;

B. A measurement or accurate estimate of the relative proportion (expressed as a
percentage) of captured and uncaptured fugitive emissions produced by the following
smelter processes: Roaster or dryer operation; Calcine or dried concentrate transfer;
Furnace operations (including feeding, slag return, matte and slag tapping); Matte
transfer; and Converter operations. The measurement technigue or method of
estimation used to fulfill this requirement shall be approved in advance by the
Department;

C. the results of a one year fugitive emission impact analysis. The study shall utilize
sufficient measurements of fugitive emissions, meteorological conditions and ambient
sulfur dioxide concentrations to associate fugitive emissions with specific measured
ambient concentrations of sulfur dioxide. The study shall describe in detail the
techniques used to make the required determinations. It shall include an analysis of the
feasibility of using sulfur balance figures for the above determinations. The design of the
study shall be submitted within 60 days of the startup of the modified smelter for
approval by the Department.

[11/30/95; 20.2.41.115 NMAC - Rn, 20 NMAC 2.41.115 10/31/02]

20.2.41.116 MONITORING EQUIPMENT:



In order to assess the sufficiency of the cumulative occurrence and emission limits
contained in 20.2.41.109 NMAC and in order to maintain the ambient air quality
standards for sulfur dioxide, the owner or operator of a smelter subject to 20.2.41.109
NMAC shall continue to calibrate, maintain and operate any ambient sulfur dioxide
monitoring equipment owned by the smelter owner or operator and in operation on
December 17, 1993. Such monitors shall be operated and maintained as prescribed at
40 CFR Parts 53 and 58. The location of ambient sulfur dioxide monitors and length of
time such monitors remain at a location shall be determined by the Department.

[11/30/95; 20.2.41.116 NMAC - Rn, 20 NMAC 2.41.116 10/31/02]

20.2.41.117 DATA SUBMISSION:

The data accumulated from the programs detailed in 20.2.41.115 NMAC and
20.2.41.116 NMAC shall be submitted to the Department for its review. The reports
should confirm whether or not the emission limitations contained in 20.2.41.109 NMAC
are adequate to maintain state and federal ambient air quality standards. The
Department, upon reasonable notice and at reasonable times, shall have access to all
raw and verified data for verification purposes and shall be permitted access to the
monitors, and shall have the opportunity to perform quality assurance audits.

[11/30/95; 20.2.41.117 NMAC - Rn, 20 NMAC 2.41.117 10/31/02]

PART 42: COAL MINING AND PREPARATION PLANTS - PARTICULATE
MATTER

20.2.42.1 ISSUING AGENCY:

Environmental Improvement Board.

[11/30/95; 20.2.42.1 NMAC - Rn, 20 NMAC 2.42.100 10/31/02]

20.2.42.2 SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/30/95; 20.2.42.2 NMAC - Rn, 20 NMAC 2.42.101 10/31/02]

20.2.42.3 STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/30/95; 20.2.42.3 NMAC - Rn, 20 NMAC 2.42.102 10/31/02]



20.2.42.4 DURATION:

Permanent.

[11/30/95; 20.2.42.4 NMAC - Rn, 20 NMAC 2.42.103 10/31/02]
20.2.42.5 EFFECTIVE DATE:

November 30, 1995.

[11/30/95; 20.2.42.5 NMAC - Rn, 20 NMAC 2.42.104 10/31/02]
[The latest effective date of any section in this Part is 10/31/02.]
20.2.42.6 OBJECTIVE:

The objective of this Part is to establish requirements and standards for coal mines and
preparation plants to minimize particulate matter emissions

[11/30/95; 20.2.42.6 NMAC - Rn, 20 NMAC 2.42.105 10/31/02]

20.2.42.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:
"Part" means an air quality control regulation under Title 20, Chapter 2 of the New
Mexico Administrative Code, unless otherwise noted; as adopted or amended by the
Board.

[11/30/95; 20.2.42.7 NMAC - Rn, 20 NMAC 2.42.107 10/31/02]

20.2.42.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulation ("AQCR") 672 -- Coal
Mining and Preparation Plants - Particulate Matter last filed November 16, 1973.

A. All references to AQCR 672 in any other rule shall be construed as a reference to
this Part.

B. The amendment and supersession of AQCR 672 shall not affect any
administrative or judicial enforcement action pending on the effective date of such
amendment nor the validity of any permit issued pursuant to AQCR 672.

[11/30/95; 20.2.42.8 NMAC - 20 NMAC 2.42.106 10/31/02]

20.2.42.9-20.2.42.107 [RESERVED]



20.2.42.108 EQUIPMENT:

All persons operating coal preparation plants shall equip all crushers, conveyors,
screens, cleaners, hoppers, and chutes, which are designed for the continuous
transportation or preparation of coal at the coal preparation plant, with hoods, shields or
sprays where reasonably necessary to prevent particulate matter from becoming
airborne.

[11/30/95; 20.2.42.108 NMAC - Rn, 20 NMAC 2.42.108 10/31/02]

20.2.42.109 HAUL ROADS:

All persons operating a coal mine shall cause main coal haulage roads to be sprayed or
to be otherwise treated were reasonably necessary to prevent particulate matter from
becoming airborne.

[11/30/95; 20.2.42.109 NMAC - Rn, 20 NMAC 2.42.109 10/31/02]

PART 43: GASIFICATION PLANTS

20.2.43.1 ISSUING AGENCY:

New Mexico Environmental Improvement Board.

[11/23/98; 20.2.43.1 NMAC - Rn, 20 NMAC 2.43.100 10/31/02]

20.2.43.2  SCOPE:

All geographic areas within the jurisdiction of the Environmental Improvement Board.
[11/23/98; 20.2.43.2 NMAC - Rn, 20 NMAC 2.43.101 10/31/02]

20.2.43.3  STATUTORY AUTHORITY:

Environmental Improvement Act, NMSA 1978, section 74-1-8(A)(4) and (7), and Air
Quiality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[11/23/98; 20.2.43.3 NMAC - Rn, 20 NMAC 2.43.102 10/31/02]

20.2.43.4 DURATION:

Permanent.

[11/23/98; 20.2.43.4 NMAC - Rn, 20 NMAC 2.43.103 10/31/02]



20.2.43.5 EFFECTIVE DATE:

November 23, 1998, except where a later date is cited at the end of a section or
paragraph.

[11/23/98; 20.2.43.5 NMAC - Rn, 20 NMAC 2.43.104 10/31/02]

[The latest effective date of any section in this Part is 10/31/02.]

20.2.43.6 OBJECTIVE:

The objective of this Part is to establish emission standards for gasification plants.
[11/23/98; 20.2.43.6 NMAC - Rn, 20 NMAC 2.43.105 10/31/02]

20.2.43.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this Part:

A. "Feed" means those materials which enter directly into the manufacture of
synthetic natural gas, and includes, but is not limited to coal, tars, oils and naphtha.

B. "Gasification plant"” means a plant that manufactures synthetic gas and
includes: all process gas streams and products produced in the gasification process; all
operations associated with treatment of gasification products; ash removal equipment;
regeneration of any absorbent or oxidizing agents (and any off gases so produced)
used in the treatment or removal of products produced in the gasification process;
catalyst regeneration; storage facilities for liquids, solids and gases; and pretreatment of
coal. Gasification plant does not include the coal preparation plant, the sizing and
briquetting of coal or any process gas streams after the streams enter a boiler and
undergo combustion.

C. "Sulfur" means elemental sulfur and the sulfur component of any sulfur mixtures
or compounds.

[11/23/98; 20.2.43.7 NMAC - Rn, 20 NMAC 2.43.107 10/31/02]

20.2.43.8 AMENDMENT AND SUPERSESSION OF PRIOR REGULATIONS:

This Part amends and supersedes Air Quality Control Regulations (AQCRs): 670, 671,
673,674, 675, 676,677,678, 679, 680, 681, and 682. All references to these AQCRs in
any other rule shall be understood as a reference to this Part. See 20.2.43.10 NMAC
for detailed filing history.

[11/23/98; 20.2.43.8 NMAC - Rn, 20 NMAC 2.43.106 10/31/02]



20.2.43.9 DOCUMENTS:

Documents incorporated and cited in this Part may be viewed at the New Mexico
Environment Department, Air Quality Bureau, Harold Runnels Building, 1190 St. Francis
Dr., or 2048 Galisteo St., Santa Fe, NM 87502 [87505].

[11/23/98; 20.2.43.9 NMAC - Rn, 20 NMAC 2.43.108 10/31/02]
20.2.43.10 PRE-NMAC REGULATORY FILING HISTORY:

The material in this Part was derived from that previously filed with the State Records
Center and Archives under Air Quality Control Regulations (AQCRS): 670 - Gasification
Plants - Monitoring, filed Nov. 16, 1973 and Feb. 8, 1983; 671 - Gasification Plants -
Coal Briquet Forming Facility - Particulate Matter, filed Nov. 16, 1973, Feb. 8, 1983, and
July 24, 1984; 673 - Gasification Plants - Hydrogen Sulfide - Carbon Disulfide - Carbon
Oxysulfide, filed Nov. 16, 1973, Feb. 8, 1983, and July 24, 1984; 674 - Gasification
Plants - Hydrogen Cyanide, filed Nov. 16, 1973, and Feb. 8, 1983; 675 - Gasification
Plants - Hydrogen Chloride - Hydrochloric Acid, filed Nov. 16, 1973, and Feb. 8, 1983;
676 - Gasification Plants - Particulate Matter, filed Nov. 16, 1973, and Feb. 8, 1983; 677
- Gasification Plants - Ammonia, filed Nov. 16, 1973 and Feb. 8, 1983; 678 -
Gasification Plants - Gas Burning Boilers - Particulate Matter, filed Nov. 16, 1973 and
Feb. 8, 1983; 679 - Gasification Plants - Gas Burning Boilers - Sulfur Dioxide, filed Nov.
16, 1973, Feb. 8, 1983, and July 24, 1984; 680 - Gasification Plants - Sulfur, filed Nov.
16, 1973, Feb. 8, 1983, and July 24, 1984; 681 - Gasification Plants - Hydrocarbons -
Storage - Handling - Pumping - Safety Relief Valves - Blowdown System, filed Nov. 16,
1973 and Feb. 8, 1983; 682 - Boilers Operated in Conjunction With Gasification Plants -
Enforcement, filed Nov. 16, 1973, Feb. 8, 1983, and July 24, 1984.

[11/23/98; 20.2.43.10 NMAC - Rn, 20 NMAC 2.43.103A 10/31/02]
20.2.43.11-20.2.43.108  [RESERVED]

20.2.43.109 MONITORING:

No person owning or operating a gasification plant shall permit, cause, suffer or allow
emissions of gas streams to the atmosphere except through stacks at least ten
diameters in length equipped with sampling ports and platforms in such number,
location and size as to allow for accurate sampling to be performed.

[11/23/98; 20.2.43.109 NMAC - Rn, 20 NMAC 2.43.109 10/31/02]

20.2.43.110 COAL BRIQUET FORMING FACILITY - PARTICULATE MATTER:

No person owning or operating a coal briquet forming facility in conjunction with a

gasification plant shall permit, cause, suffer or allow particulate matter emissions to the
atmosphere in excess of 0.03 grains per standard cubic foot of exhaust gas. Within



technical feasibility, all particulate matter emissions to the atmosphere shall be limited to
a stack outlet or outlets.

[11/23/98; 20.2.43.110 NMAC - Rn, 20 NMAC 2.43.110 10/31/02]

20.2.43.111 HYDROGEN SULFIDE - CARBON DISULFIDE- CARBON
OXYSULFIDE:

No person owning or operating a gasification plant shall permit, cause, suffer or allow
any combination of hydrogen sulfide, carbon disulfide and carbon oxysulfide emissions
to the atmosphere in excess of 100 ppm by volume in the effluent gas stream or
streams. The hydrogen sulfide component in the combined effluent gas stream or
streams is limited to 10 ppm by volume.

[11/23/98; 20.2.43.111 NMAC - Rn, 20 NMAC 2.43.111 10/31/02]
20.2.43.112 HYDROGEN CYANIDE:

No person owning or operating a gasification plant shall permit, cause, suffer or allow
hydrogen cyanide emissions to the atmosphere in excess of 10 ppm by volume in the
effluent gas stream or streams.

[11/23/98; 20.2.43.112 NMAC - Rn, 20 NMAC 2.43.112 10/31/02]
20.2.43.113 HYDROGEN CHLORIDE - HYDROCHLORIC ACID:

No person owning or operating a gasification plant shall permit, cause, suffer or allow
any combination of hydrogen chloride and hydrochloric acid emissions to the
atmosphere in excess of 5 ppm by volume in the effluent gas stream or streams.

[11/23/98; 20.2.43.113 NMAC - Rn, 20 NMAC 2.43.113 10/31/02]
20.2.43.114 PARTICULATE MATTER:

A. No person owning or operating a gasification plant shall permit, cause, suffer or
allow particulate matter emissions to the atmosphere in excess of 0.03 grains per cubic
foot of effluent gas at seventy degrees Fahrenheit and 14.7 pounds per square inch
absolute.

B. Particulate matter emissions governed by this section shall be determined by the
method described in 36 Federal Register No. 247, p. 24888 (Dec. 23, 1971) where
technically feasible. Where not technically feasible to use this method, samples shall
consist of at least one cubic foot of gas and collected over a period of at least twenty
minutes.



C. No person owning or operating a gasification plant and related facilities shall
permit, cause, suffer or allow any material to be handled, transported, stored or
disposed of or a building or road to be used, constructed, altered or demolished without
taking reasonable precautions to prevent particulate matter from becoming airborne.

[11/23/98; 20.2.43.114 NMAC - Rn, 20 NMAC 2.43.114 10/31/02]
20.2.43.115 AMMONIA:

A. No person owning or operating a gasification plant shall place, store or hold in
any stationary tank or other container any ammonia unless the tank or other container
is:

(1) A pressure tank capable of maintaining working pressures sufficient to
prevent loss of ammonia to the atmosphere; or

(2) Equipped with other equally effective control equipment to prevent loss of
ammonia to the atmosphere.

B. No person owning or operating a gasification plant shall permit, cause, suffer or
allow ammonia emissions to the atmosphere in excess of 25 ppm by volume in the
effluent gas stream or streams.

[11/23/98; 20.2.43.115 NMAC Rn, 20 NMAC 2.43.115 10/31/02]
20.2.43.116 GAS BURNING BOILERS - PARTICULATE MATTER:

A. No person owning or operating gas-burning boilers in conjunction with a
gasification plant shall permit, cause, suffer or allow particulate matter emissions to the
atmosphere in excess of 0.03 pounds per million British Thermal Units of heat input
(lower heating value) to the boilers. For purposes of this section (20.2.43.116 NMAC) all
gas-fired boilers will be considered as one unit for each gasification plant.

B. Particulate matter emissions governed by this section shall be determined by the
method described in 36 Federal Register No. 247, p. 24888 (Dec. 23, 1971) where
technically feasible. Where not technically feasible to use this method, samples shall
consist of at least one cubic foot of gas and collected over a period of at least twenty
minutes.

[11/23/98; 20.2.43.116 NMAC - Rn, 20 NMAC 2.43.116 10/31/02]
20.2.43.117 GAS BURNING BOILERS - SULFUR DIOXIDE:

No person owning or operating gas-burning boilers in conjunction with a gasification
plant shall permit, cause, suffer or allow sulfur dioxide emissions to the atmosphere in



excess of a total of 0.16 pounds per million British Thermal Units of heat input (lower
heating value) fed to all boilers.

[11/23/98; 20.2.43.117 NMAC - Rn, 20 NMAC 2.43.117 10/31/02]
20.2.43.118 SULFUR:

No person owning or operating a gasification plant shall permit, cause, suffer or allow
sulfur emissions to the atmosphere in excess of a total of 0.008 pounds per million
British Thermal Units of heat input (higher heating value) contained in the feed
introduced into the gasification plant.

[11/23/98; 20.2.43.118 NMAC - Rn, 20 NMAC 2.43.118 10/31/02]

20.2.43.119 HYDROCARBONS -STORAGE - HANDLING - PUMPING - SAFETY
RELIEF VALVES - BLOWDOWN SYSTEM:

No person owning or operating a gasification plant shall:

A. Place, store or hold in any stationary tank or other container (except wastewater
treatment basins, ponds, clarifiers, and settlers) any phenols or any organic compound
having a Reid vapor pressure of I.5 pounds per square inch or greater, unless the tank
or other container is designed, equipped and maintained with:

(1) Afloating roof, consisting of a pontoon-type, double-deck roof or internal
floating cover, which rests on the surface of the liquid contents and is equipped with a
closure seal or seals to close the space between the roof or cover edge and tank wall;

(2) A vapor recovery system consisting of:

(a) A vapor gathering system capable of collecting the organic compound
vapors and gases discharged; and

(b) A vapor disposal system capable of processing the organic vapors and
gases so as to prevent their emission to the atmosphere; or

(3)  Any other device which is at least as efficient to prevent vapor or gas loss
to the atmosphere.

B. Place, store or hold in any stationary tank or other container (except wastewater
treatment basins, ponds, clarifiers, and settlers) any phenols or any organic compound
having a Reid vapor pressure of I.5 pounds per square inch or greater without the tank
or other container gauging and sampling devices being gas tight, except when gauging
or sampling is taking place.



C. Load or unload into any tank, truck or trailer any phenols or any organic
compound having a Reid vapor pressure of |.5 pounds per square inch or greater,
unless:

(1) The loading facility is equipped with:

(a) A loading arm having a vapor collection adapter to force a vapor-tight seal
between the adapter and the hatch and having a means of collecting the vented vapors
and preventing their emission to the atmosphere; or

(b) Any other device which is at least as efficient to prevent vapor or gas loss
to the atmosphere; and

(2) A means is provided to prevent liquid organic compound drainage from
the loading device when it is removed from the hatch of any tank, truck or trailer or to
accomplish complete drainage before its removal.

D. Use a pump or compressor which handles any phenols or any organic compound
having a Reid vapor pressure of I.5 pounds per square inch or greater, unless the pump
or compressor is equipped with mechanical seals or other devices of equal or greater
efficiency to prevent liquid or vapor losses.

E. Install safety relief valves, except valves installed on gas streams containing
steam, product gas, nitrogen or oxygen, unless they are connected to a blowdown
system.

F. Operate a blowdown system without disposing of the gases in a manner which
will prevent hydrocarbon emissions to the atmosphere. If combustion is the means of
disposal, it shall be by smokeless flare or similar means to achieve complete
combustion.

[11/23/98; 20.2.43.119 NMAC - Rn, 20 NMAC 2.43.119 10/31/02]

20.2.43.120 BOILERS OPERATED IN CONJUNCTION WITH GASIFICATION
PLANTS - ENFORCEMENT:

In gasification plants, if more than one fuel is fired simultaneously in a boiler:

A. The boiler shall be considered as two or more units, each firing the equivalent
amount of fuel with the appropriate heat content separately but having a common stack
for determination of allowable emissions.

B. Allowable emissions shall be calculated according to the following formula: ET =
Eo Qo + Ec Qc + Eg Qg, where ET is the total allowed emission in pounds per given
period of time; Eo is the allowed emission from oil in pounds per million BTU's; Ec is the
allowed emission from coal in pounds per million BTU's; Eg is the allowed emission



from gas in pounds per million BTU's; Qo is the heat released by the oil based on the
higher heating value in BTU's per period of time; Qc is the heat released by the coal
based on the higher heating value in BTU's per period of time; and Qg is the heat
released by the gas based on the lower heating value in BTU's per period of time.

C. In addition, the total allowable emissions of particulates two microns equivalent
aerodynamic diameter or less shall be calculated according to: Ef = 0.40 Ec (Qo + Qc +
Qg) where: Ef is the total allowed emission of fine particulates in pounds per given
period of time, and all other terms remain as previously defined.

[11/23/98; 20.2.43.120 NMAC - Rn, 20 NMAC 2.43.120 10/31/02]
PART 44-49: [RESERVED]

PART 50 OIL AND GAS SECTOR - OZONE PRECURSOR
POLLUTANTS

20.2.50.1 ISSUING AGENCY:

Environmental Improvement Board.

[20.2.50.1 NMAC — N, 08/05/2022]
20.2.50.2 SCOPE:

This Part applies to sources located within areas of the state under the board's
jurisdiction that, as of the effective date of this Part or anytime thereafter, are causing or
contributing to ambient ozone concentrations that exceed ninety-five percent of the
national ambient air quality standard for ozone, as measured by a design value
calculated and based on data from one or more department monitors. As of the effective
date, sources located in the following counties of the state are subject to this Part:
Chaves, Dona Ana, Eddy, Lea, Rio Arriba, Sandoval, San Juan, and Valencia.

A. If, at any time after the effective date of this Part, sources in any other area(s) of
the state not previously specified are determined to be causing or contributing to
ambient ozone concentrations that exceed ninety-five percent of the national ambient
air quality standard for ozone, as measured by a design value calculated by the U.S.
Environmental Protection Agency based on data from one or more department
monitors, the department shall petition the Board to amend this Part to incorporate the
sources in those areas.

(1)  The notice of proposed rulemaking shall be published no less than 180
days before sources in the affected areas will become subject to this Part, and shall
include, in addition to the requirements of the board's rulemaking procedures at
20.1.1.301 NMAC:



(a) a list of the areas that the department proposed to incorporate into this
Part, and the date upon which the sources in those areas will become subject to this
Part; and

(b) proposed implementation dates, consistent with the time provided in the
phased implementation schedules provided for throughout this Part, for sources within
the areas subject to the proposed rulemaking to come into compliance with the
provisions of this Part.

(2) In any rulemaking pursuant to this section, the board shall be limited to
consideration of only those proposed changes necessary to incorporate other areas of
the state into this Part.

B. Once a source becomes subject to this Part based upon its potential to emit, all
requirements of this Part that apply to the source are irrevocably effective unless the
source obtains a federally enforceable limit on the potential to emit that is below the
applicability thresholds established in this Part, or the relevant section contains a
threshold below which the requirements no longer apply.

[20.2.50.2 NMAC — N, 08/05/2022]

20.2.50.3 STATUTORY AUTHORITY:

Environmental Improvement Act, Section 74-1-1 to 74-1-16 NMSA 1978, including
specifically Paragraph (4) and (7) of Subsection A of Section 74-1-8 NMSA 1978, and
Air Quality Control Act, Sections 74-2-1 to 74-2-22 NMSA 1978, including specifically

Subsections A, B, C, D, F, and G of Section 74-2-5 NMSA 1978 (as amended through
2021).

[20.2.50.3 NMAC - N, 08/05/2022]
20.2.50.4 DURATION:

Permanent.

[20.2.50.4 NMAC - N, 08/05/2022]
20.2.50.5 EFFECTIVE DATE:

August 05, 2022, except where a later date is specified in another section.

[20.2.50.5 NMAC - N, 08/05/2022]

20.2.50.6 OBJECTIVE:



The objective of this Part is to establish emission standards for volatile organic
compounds (VOC) and oxides of nitrogen (NOx) for oil and gas production, processing,
compression, and transmission sources.

[20.2.50.6 NMAC - N, 08/05/2022]
20.2.50.7 DEFINITIONS:

In addition to the terms defined in 20.2.2 NMAC - Definitions, as used in this Part, the
following definitions apply.

A. Definitions beginning with the letter "A": "Auto-igniter" means a device that
automatically attempts to relight the pilot flame of a control device in order to combust
VOC emissions, or a device that will automatically attempt to combust the VOC
emission stream.

B. Definitions beginning with the letter "B": "Bleed rate" means the rate in
standard cubic feet per hour at which gas is continuously vented from a pneumatic
controller.

C. Definitions beginning with the letter "C":

(1) "Calendar year" means a year beginning January 1 and ending
December 31.

(2)  "Centrifugal compressor" means a machine used for raising the
pressure of natural gas by drawing in low-pressure natural gas and discharging
significantly higher-pressure natural gas by means of a mechanical rotating vane or
impeller. A screw, sliding vane, and liquid ring compressor is not a centrifugal
compressor.

(3) "Closed vent system"” means a system that is designed, operated, and
maintained to route the VOC emissions from a source or process to a process stream or
control device with no loss of VOC emissions to the atmosphere during operation.

(4) "Commencement of operation” means for an oil and natural gas well
site, the date any permanent production equipment is in use and product is consistently
flowing to a sales line, gathering line or storage vessel from the first producing well at
the stationary source, but no later than the end of well completion operation.

(5) "Component" means a pump seal, flange, pressure relief device
(including thief hatch or other opening on a storage vessel), connector or valve that
contains or contacts a process stream with hydrocarbons, except for components where
process streams consist solely of glycol, amine, produced water, or methanol.



(6) "Connector" means flanged, screwed, or other joined fittings used to
connect pipeline segments, tubing, pipe components (such as elbows, reducers, "T's" or
valves) to each other; or a pipeline to a piece of equipment; or an instrument to a pipe,
tube, or piece of equipment. A common connector is a flange. Joined fittings welded
completely around the circumference of the interface are not considered connectors for
the purpose of this Part.

(7) "Construction” means fabrication, erection, or installation of a stationary
source, including but not limited to temporary installations and portable stationary
sources, but does not include relocations or like-kind replacements of existing
equipment.

(8) "Control device" means air pollution control equipment or emission
reduction technologies that thermally combust, chemically convert, or otherwise destroy
or recover air contaminants. Examples of control devices may include but are not limited
to open flares, enclosed combustion devices (ECDs), thermal oxidizers (TOs), vapor
recovery units (VRUSs), fuel cells, condensers, catalytic converters (oxidative, selective,
and non-selective), or other emission reduction equipment. A control device may also
include any other air pollution control equipment or emission reduction technologies
approved by the department to comply with emission standards in this Part. A VRU or
other equipment used primarily as process equipment is not considered a control
device.

D. Definitions beginning with the letter "D":
(1) "Department” means the New Mexico environment department.

(2) "Design value" means the 3-year average of the annual fourth-highest
daily maximum 8-hour average ozone concentration.

(3) "Downtime" means the period of time when equipment is not in
operation.
(4)  "Drilling" or "drilled" means the process to bore a hole to create a well

for oil and/or natural gas production.

(5)  "Drill-out" means the process of removing the plugs placed during
hydraulic fracturing or refracturing. Drill-out ends after the removal of all stage plugs and
the initial wellbore cleanup.

E. Definitions beginning with the letter "E":
Q) "Enclosed combustion device" means a combustion device where

waste gas is combusted in an enclosed chamber solely for the purpose of destruction.
This may include, but is not limited to, an enclosed flare or combustor.



(2) "Existing" means constructed or reconstructed before the effective date
of this Part.

F. Definitions beginning with the letter "F":

(1) "Flowback" means the process of allowing fluids and entrained solids to
flow from a well following stimulation, either in preparation for a subsequent phase of
treatment or in preparation for cleanup and placing the well into production. The term
flowback also means the fluids and entrained solids flowing from a well after drilling or
hydraulic fracturing or refracturing. Flowback ends when all temporary flowback
equipment is removed from service. Flowback does not include drill-out.

(2) "Flowback vessel" means a vessel that contains flowback.
G. Definitions beginning with the letter "G". [RESERVED]

(1) "Gathering and boosting station” means a facility, including all
equipment and compressors, located downstream of a well site that collects or moves
natural gas prior to the inlet of a natural gas processing plant; or prior to a natural gas
transmission pipeline or transmission compressor station if no gas processing is
performed; or collects, moves, or stabilizes crude oil or condensate prior to an oil
transmission pipeline or other form of transportation. Gathering and boosting stations
may include equipment for liquids separation, natural gas dehydration, and tanks for the
storage of water and hydrocarbon liquids.

(2) "Glycol dehydrator" means a device in which a liquid glycol absorbent,
including ethylene glycol, diethylene glycol, or triethylene glycol, directly contacts a
natural gas stream and absorbs water.

H. Definitions beginning with the letter "H":

(1) "High-bleed pneumatic controller" means a continuous bleed
pneumatic controller that is designed to have a continuous bleed rate that emits in
excess of 6 standard cubic feet per hour (scfh) of natural gas to the atmosphere.

(2)  "Hydraulic fracturing" means the process of directing pressurized fluids
containing any combination of water, proppant, and any added chemicals to penetrate
tight formations, such as shale, coal, and tight sand formations, that subsequently
requires flowback to expel fracture fluids and solids.

3) "Hydraulic refracturing” means conducting a subsequent hydraulic
fracturing operation at a well that has previously undergone a hydraulic fracturing
operation.



(4)  "Hydrocarbon liquid" means any naturally occurring, unrefined
petroleum liquid and can include oil, condensate, and intermediate hydrocarbons.
Hydrocarbon liquid does not include produced water.

I. Definitions beginning with the letter "I":

(1) "Inactive well site" means a well site where the well is not being used for
beneficial purposes, such as production or monitoring, and is not being drilled,
completed, repaired or worked over.

(2)  "Injection well site" means a well site where the well is used for the
injection of air, gas, water or other fluids into an underground stratum.

(3) "Intermittent pneumatic controller" means a pneumatic controller that is
not designed to have a continuous bleed rate but is designed to only release natural gas
above de minimis amounts to the atmosphere as part of the actuation cycle.

J. Definitions beginning with the letter "J": [RESERVED]
K. Definitions beginning with the letter "K": [RESERVED]
L. Definitions beginning with the letter "L":

(1) "Liquid unloading™ means the removal of accumulated liquid from the
wellbore that reduces or stops natural gas production.

(2)  "Liquid transfer" means the unloading of a hydrocarbon liquid from a
storage vessel to a tanker truck or tanker rail car for transport.

(3) "Local distribution company custody transfer station” means a
metering station where the local distribution company receives a natural gas supply
from an upstream supplier, which may be an interstate transmission pipeline or a local
natural gas producer, for delivery to customers through the local distribution company's
intrastate transmission or distribution lines.

(4) "Low-bleed pneumatic controller” means a continuous bleed pneumatic
controller that is designed to have a continuous bleed rate that emits less than or equal
to 6 scfh of natural gas to the atmosphere.

M. Definitions beginning with the letter "M": [RESERVED]

N. Definitions beginning with the letter "N": "non-porous"” means multi-use
items such as metal, glass and plastic;



(1) "Natural gas-fired heater" means an enclosed device using a controlled
flame and with a primary purpose to transfer heat directly to a process material or to a
heat transfer material for use in a process.

(2)  "Natural gas processing plant” means the processing equipment
engaged in the extraction of natural gas liquid from natural gas or fractionation of mixed
natural gas liquid to a natural gas product, or both. A Joule-Thompson valve, a dew
point depression valve, or an isolated or standalone Joule-Thompson skid is not a
natural gas processing plant.

(3) "New" means constructed or reconstructed on or after the effective date
of this Part.
(4)  "Non-emitting controller"” means a device that monitors a process

parameter such as liquid level, pressure, or temperature and sends a signal to a control
valve in order to control the process parameter and does not emit natural gas to the
atmosphere. Examples of non-emitting controllers include but are not limited to
instrument air or inert gas pneumatic controllers, electric controllers, mechanical
controllers and Routed Pneumatic Controllers.

O. Definitions beginning with the letter "O":
(1) "Occupied area" means the following:

(a) a building or structure used as a place of residence by a person, family, or
families, and includes manufactured, mobile, and modular homes, except to the extent
that such manufactured, mobile, or modular home is intended for temporary occupancy
or for business purposes;

(b) indoor or outdoor spaces associated with a school that students use
commonly as part of their curriculum or extracurricular activities;

(c) five-thousand (5,000) or more square feet of building floor area in
commercial facilities that are operating and normally occupied during working hours;
and

(d) an outdoor venue or recreation area, such as a playground, permanent
sports field, amphitheater, or similar place of outdoor public assembly.

(2)  "Operator" means the person or persons responsible for the overall
operation of a stationary source.

3) "Optical gas imaging (OGI)" means an imaging technology that utilizes a
high-sensitivity infrared camera designed for and capable of detecting hydrocarbons.



(4) "Owner" means the person or persons who own a stationary source or
part of a stationary source.

P. Definitions beginning with the letter "P":

(1) "Permanent pit or pond” means a pit or pond used for collection,
retention, or storage of produced water or brine and is installed for longer than one year.

(2)  "Pneumatic controller" means a device that monitors a process
parameter such as liquid level, pressure, or temperature and uses pressurized gas
(which may be released to the atmosphere during normal operation) and sends a signal
to a control valve in order to control the process parameter. Controllers that do not
utilize pressurized gas are not pneumatic controllers.

(3) "Pneumatic diaphragm pump" means a positive displacement pump
powered by pressurized gas that uses the reciprocating action of flexible diaphragms in
conjunction with check valves to pump a fluid. A pump in which a fluid is displaced by a
piston driven by a diaphragm is not considered a diaphragm pump. A lean glycol
circulation pump that relies on energy exchange with the rich glycol from the contactor
is not considered a diaphragm pump.

(4) "Potential to emit (PTE)" means the maximum capacity of a stationary
source to emit any air pollutant under its physical and operational design. Any physical
or operational limitation on the capacity of a source to emit an air pollutant, including air
pollution control equipment and restrictions on the hours of operation or on the type or
amount of material combusted, stored or processed, shall be treated as part of its
design if the limitation is federally enforceable. The PTE for nitrogen dioxide shall be
based on total oxides of nitrogen.

(5) "Pre-production operations" means the drilling through the hydrocarbon
bearing zones, hydraulic fracturing or refracturing, drill-out, and flowback of an oil and/or
natural gas well.

(6) "Produced water" means a liquid that is an incidental byproduct from well
completion and the production of oil and gas.

(7)  "Produced water management unit" means a recycling facility or a
permanent pit or pond that is a natural topographical depression, man-made
excavation, or diked area formed primarily of earthen materials (although it may be lined
with man-made materials), which is designed to accumulate produced water and has a
design storage capacity equal to or greater than 50,000 barrels.

Q. Definitions beginning with the letter "Q": "Qualified Professional Engineer"
means an individual who is licensed by a state as a professional engineer to practice
one or more disciplines of engineering and who is qualified by education, technical



knowledge, and experience to make the specific technical certifications required under
this Part.

R. Definitions beginning with the letter "R":

(1) "Reciprocating compressor” means a piece of equipment that increases
the pressure of process gas by positive displacement, employing linear movement of a
piston rod.

(2) "Reconstruction” means a modification that results in the replacement of
the components or addition of integrally related equipment to an existing source, to such
an extent that the fixed capital cost of the new components or equipment exceeds fifty
percent of the fixed capital cost that would be required to construct a comparable
entirely new facility.

(3) "Recycling facility" means a stationary or portable facility used
exclusively for the treatment, re-use, or recycling of produced water and does not
include oilfield equipment such as separators, heater treaters, and scrubbers in which
produced water may be used.

(4) "Responsible official® means one of the following:

(a) for a corporation: president, secretary, treasurer, or vice-president of the
corporation in charge of a principal business function, or any other person who performs
similar policy or decision-making functions for the corporation, or a duly authorized
representative.

(b) for a partnership or sole proprietorship: a general partner or the proprietor,
respectively.

(5) "Routed pneumatic controller” means a pneumatic controller of any
type that releases natural gas to a process, sales line, or to a combustion device
instead of directly to the atmosphere.

S. Definitions beginning with the letter "S":

(1) "Small business facility" means, for the purposes of this Part, a source
that is independently owned or operated by a company that is a not a subsidiary or a
division of another business, that employs no more than 10 employees at any time
during the calendar year, and that has a gross annual revenue of less than $250,000.
Employees include part-time, temporary, or limited-service workers.

(2) "Stabilized" means, when used to refer to stored condensate, that the
condensate has reached substantial equilibrium with the atmosphere and that any
emissions that occur are those commonly referred to within the industry as "working and
breathing losses."



(3) "Standalone tank battery" means a tank battery that is not designated
as associated with a well site, gathering and boosting station, natural gas processing
plant, or transmission compressor station.

(4)  "Startup" means the setting into operation of air pollution control
equipment or process equipment.

(5) "Stationary source" or "source" means any building, structure,
equipment, facility, installation (including temporary installations), operation, process, or
portable stationary source that emits or may emit any air contaminant. Portable
stationary source means a source that can be relocated to another operating site with
limited dismantling and reassembly.

(6) "Storage vessel" means a single tank or other vessel that is designed to
contain an accumulation of hydrocarbon liquid or produced water and is constructed
primarily of non-earthen material including wood, concrete, steel, fiberglass, or plastic,
which provide structural support. A well completion vessel that receives recovered liquid
from a well after commencement of operation for a period that exceeds 60 days is
considered a storage vessel. A storage vessel does not include a vessel that is skid-
mounted or permanently attached to a mobile source and located at the site for less
than 180 consecutive days, such as a truck or railcar; a process vessel such as a surge
control vessel, bottom receiver, or knockout vessel; a pressure vessel designed to
operate in excess of 204.9 kilopascals (29.72 psi) without emissions to the atmosphere;
or a floating roof tank complying with 40 CFR Part 60, Subpart Kb.

T. Definitions beginning with the letter "T":

(1) "Tank battery” means a storage vessel or group of storage vessels that
receive or store crude oil, condensate, or produced water from a well or wells for
storage. The owner or operator shall designate whether a tank battery is a standalone
tank battery or is associated with a well site, gathering and boosting station, natural gas
processing plant, or transmission compressor station. The owner or operator shall
maintain records of this designation and make them available to the department upon
request. A tank battery associated with a well site, gathering or boosting station, natural
gas processing plant, or transmission compressor station is subject to the requirements
in this Part for those facilities, as applicable. Tank battery does not include storage
vessels at saltwater disposal facilities or produced water management units.

(2) "Temporarily abandoned well site" means an inactive well site where
the well's completion interval has been isolated. The completion interval is the reservoir
interval that is open to the borehole and is isolated when tubing and artificial equipment
has been removed and a bottom plug has been set.

3) "Transmission compressor station" means a facility, including all
equipment and compressors, that moves pipeline quality natural gas at increased
pressure from a well site or natural gas processing plant through a transmission pipeline



for ultimate delivery to the local distribution company custody transfer station,
underground storage, or to other industrial end users. Transmission compressor
stations may include equipment for liquids separation, natural gas dehydration, and
tanks for the storage of water and hydrocarbon liquids.

U. Definitions beginning with the letter "U": [RESERVED]

V. Definitions beginning with the letter "V": "Vessel measurement system"
means equipment and methods used to determine the quantity of the liquids inside a
vessel (including a flowback vessel) without requiring direct access through the vessel
thief hatch or other opening.

W. Definitions beginning with the letter "W":

(1) "Wellhead only facility" means a well site that does not contain any
production or processing equipment other than artificial lift natural gas driven pneumatic
controllers and emergency shutdown device natural gas driven pneumatic controllers.

(2) "Well workover" means the repair or stimulation of an existing production
well for the purpose of restoring, prolonging, or enhancing the production of
hydrocarbons.

(3) "Well site" means the equipment under the operator's control directly
associated with one or more oil wells or natural gas wells upstream of the natural gas
processing plant or gathering and boosting station, if any. A well site may include
equipment used for extraction, collection, routing, storage, separation, treating,
dehydration, artificial lift, combustion, compression, pumping, metering, monitoring, and
product piping. A well site does not include an injection well site.

[20.2.50.7 NMAC - N, 08/05/2022]

20.2.50.8 SEVERABILITY:

If any provision of this Part, or the application of this provision to any person or
circumstance is held invalid, the remainder of this Part, or the application of this

provision to any person or circumstance other than those as to which it is held invalid,
shall not be affected thereby.

[20.2.50.8 NMAC - N, 08/05/2022]
20.2.50.9 CONSTRUCTION:

This Part shall be liberally construed to carry out its purpose.

[20.2.50.9 NMAC - N, 08/05/2022]

20.2.50.10 SAVINGS CLAUSE:



Repeal or supersession of prior versions of this Part shall not affect administrative or
judicial action initiated under those prior versions.

[20.2.50.10 NMAC - N, 08/05/2022]
20.2.50.11 COMPLIANCE WITH OTHER REGULATIONS:

Compliance with this Part does not relieve a person from the responsibility to comply
with other applicable federal, state, or local laws, rules or regulations, including more
stringent controls.

[20.2.50.11 NMAC - N, 08/05/2022]
20.2.50.12 DOCUMENTS:

Documents incorporated and cited in this Part may be viewed at the New Mexico
environment department, air quality bureau.

[20.2.50.12 NMAC - N, 08/05/2022]

20.2.50.13-20.2.50.110  [RESERVED]
20.2.50.111 APPLICABILITY:

A. This Part applies to certain crude oil and natural gas production and processing
equipment associated with operations that extract, collect, separate, dehydrate, store,
process, transport, transmit, or handle hydrocarbon liquids or produced water in the
areas specified in 20.2.50.2 NMAC and are located at well sites, tank batteries,
gathering and boosting stations, natural gas processing plants, and transmission
compressor stations, up to the point of the local distribution company custody transfer
station.

B. In determining if any source is subject to this Part, including a small business
facility as defined in this Part, the owner or operator shall calculate the Potential to Emit
(PTE) of such source and shall have the PTE calculation certified by a qualified
professional engineer or an inhouse engineer with expertise in the operation of oil and
gas equipment, vapor control systems, and pressurized liquid samples. The emission
standards and requirements of this Part may not be considered in the PTE calculation
required in this Section or in determining if any source is subject to this Part. The
calculation shall be kept on file for a minimum of five years and shall be provided to the
department upon request. This certified calculation shall be completed before startup for
new sources, and within two years of the effective date of this Part for existing sources.

C. An owner or operator of a small business facility as defined in this Part shall
comply with the requirements of this Part as specified in 20.2.50.125 NMAC.



D. Oil transmission pipelines, oil refineries, natural gas transmission pipelines
(except transmission compressor stations), and saltwater disposal facilities are not
subject to this Part.

[20.2.50.111 NMAC - N, 08/05/2022]
20.2.50.112 GENERAL PROVISIONS:
A. General requirements:

(2) Sources subject to emissions standards and requirements under this Part
shall be operated and maintained consistent with manufacturer specifications, or good
engineering and maintenance practices. When used in this Part, the term manufacturer
specifications means either the original equipment manufacturer (or successor)
emissions-related design specifications, maintenance practices and schedules, or an
alternative set of specifications, maintenance practices and schedules sufficient to
operate and maintain such sources in good working order, which have been approved
by qualified maintenance personnel based on engineering principles and field
experience. The owner or operator shall keep manufacturer specifications on file when
available, as well as any alternative specifications that are being followed, and make
them available upon request by the department. The terms of Paragraph (1) of
Subsection A of 20.2.50.112 NMAC apply any time reference to manufacturer
specifications occurs in this Part.

(2) Sources, including associated air pollution control equipment and
monitoring equipment, subject to emission standards or requirements under this Part
shall at all times, including periods of startup, shutdown, and malfunction, be operated
and maintained in a manner consistent with safety and good air pollution control
practices for minimizing emissions of VOC and NOx. During a period of startup,
shutdown, or malfunction, this general duty to minimize emissions requires that the
owner or operator reduce emissions from the affected source to the greatest extent
consistent with safety and good air pollution control practices. The general duty to
minimize emissions does not require the owner or operator to make any further efforts
to reduce emissions beyond levels required by the applicable standard under this Part.
The terms of Paragraph (2) of Subsection A of 20.2.50.112 NMAC apply any time
reference to minimizing emissions occurs in this Part.

(3)  Within two years of the effective date of this Part, owners and operators of
a source requiring equipment monitoring, testing, or inspection shall develop and
implement a data system(s) capable of storing information for each source in a manner
consistent with this Section. The owner or operator shall maintain information regarding
each source requiring equipment monitoring, testing, or inspection in a data system(s),
including the following information in addition to the required information specified in an
applicable section of this Part:

(a) unique identification number;



(b) location (latitude and longitude) of the source;
(c) type of source (e.g., tank, VRU, dehydrator, pneumatic controller, etc.);

(d) for each source, the controlled VOC (and NO¥, if applicable) emissions in
Ibs./hr. and tpy;

(e) make, model, and serial number; and

() alink to the manufacturer maintenance schedule or repair
recommendations, or company-specific operational and maintenance practices.

(4)  The data system(s) shall be maintained by the owner or operator of the
facility.

(5)  The owner or operator shall manage the source's record of data in the
data system(s). The owner or operator shall generate a Compliance Database Report
(CDR) from the information in the data system. The CDR is an electronic report
maintained by the owner or operator and that can be submitted to the department upon
request.

(6) The CDRis a report distinct from the owner or operator's data system(s).
The department does not require access to the owner or operator's data system(s), only
the CDR.

(7)  The owner or operator's authorized representative must be able to access
and input data in the data system(s) record for that source. That access is not required
to be at any time from any location.

(8)  The owner or operator shall contemporaneously track each monitoring
event, and shall comply with the following:

(a) data gathered during each monitoring or testing event shall be uploaded
into the data system as soon as practicable, but no later than three business days of
each compliance event, and when the final reports are received;

(b) certain sections of this Part require a date and time stamp, including a
GPS display of the location, for certain monitoring events. No later than one year from
the effective date of this Part, the department shall finalize a list of approved
technologies to comply with date and time stamp requirements, and shall post the
approved list on its website. Owners and operators shall comply with this requirement
using an approved technology no later than two years from the effective date of this
Part. Prior to such time, owners and operators may comply with this requirement by
making a written or electronic record of the date and time of any affected monitoring
event; and



(c) data required by this Part shall be maintained in the data system(s) for at
least five years.

(9)  The department for good cause may request that an owner or operator
retain a third party at their own expense to verify any data or information collected,
reported, or recorded pursuant to this Part, and make recommendations to correct or
improve the collection of data or information. Such requests may be made no more than
once per year. The owner or operator shall submit a report of the verification and any
recommendations made by the third party to the department by a date specified and
implement the recommendations in the manner approved by the department. The owner
or operator may request a hearing on whether good cause was demonstrated or
whether the recommendations approved by the department must be implemented.

(10) Where Part 50 refers to applicable federal standards or requirements, the
references are to the applicable federal standards or requirements that were in effect at
the time of the effective date of this Part, unless the applicable federal standards or
requirements have been superseded by more stringent federal standards or
requirements.

(11) Prior to modifying an existing source, including but not limited to
increasing a source's throughput or emissions, the owner or operator shall determine
the applicability of this Part in accordance with 20.2.50.111.B NMAC.

B. Monitoring requirements: In addition to any monitoring requirements specified in
the applicable sections of this Part, owners and operators shall comply with the
following:

(1)  Unless otherwise specified, the term monitoring as used in this Part
includes, but is not limited to, monitoring, testing, or inspection requirements.

(2) If equipment is shut down at the time of periodic testing, monitoring, or
inspection required under this Part, the owner or operator shall not be required to restart
the unit for the sole purpose of performing the testing, monitoring, or inspection, but
shall note the shut down in the records kept for that equipment for that monitoring event.

C. Recordkeeping requirements: In addition to any recordkeeping requirements
specified in the applicable sections of this Part, owners and operators shall comply with
the following:

Q) Within three business days of a monitoring event and when final reports
are received, an electronic record shall be made of the monitoring event and shall
include the information required by the applicable sections of this Part.

(2) The owner or operator shall keep an electronic record required by this Part
for five years.



3) By July 1 of each calendar year starting in 2024, the owner or operator
shall generate a Compliance Database Report (CDR) on all assets under its control that
are subject to the CDR requirements of this Part at the time the CDR is prepared and
keep this report on file for five years.

D. Reporting requirements: In addition to any reporting requirements specified in
the applicable sections in this Part, the owner or operator shall respond within three
business days to a request for information by the department under this Part. The
response shall provide the requested information for each source subject to the request
by electronically submitting a CDR to the department's Secure Extranet Portal (SEP), or
by other means and formats specified by the department in its request. If the
department requests a CDR from multiple facilities, additional time will be given as
appropriate.

[20.2.50.112 NMAC - N, 08/05/2022]
20.2.50.113 ENGINES AND TURBINES:

A. Applicability: Portable and stationary natural gas-fired spark ignition engines,
compression ignition engines, and natural gas-fired combustion turbines located at well
sites, tank batteries, gathering and boosting stations, natural gas processing plants, and
transmission compressor stations, with a rated horsepower greater than the horsepower
ratings of table 1, 2, and 3 of 20.2.50.113 NMAC are subject to the requirements of
20.2.50.113 NMAC. Non-road engines as defined in 40 C.F.R. 88 1068.30 are not
subject to 20.2.50.113 NMAC.

B. Emission standards:

(1)  The owner or operator of a portable or stationary natural gas-fired spark
ignition engine, compression ignition engine, or natural gas-fired combustion turbine
shall ensure compliance with the emission standards by the dates specified in
Subsection B of 20.2.50.113 NMAC, except as otherwise specified under an Alternative
Compliance Plan approved pursuant to Paragraph (10) of Subsection B of 20.2.50.113
NMAC or alternative emissions standards approved pursuant to Paragraph (11) of
Subsection B of 20.2.50.113 NMAC.

(2) The owner or operator of an existing natural gas-fired spark ignition
engine shall complete an inventory of all existing engines subject to this Part by January
1, 2023, and shall prepare a schedule to ensure that each existing engine does not
exceed the emission standards in table 1 of Paragraph (2) of Subsection B of
20.2.50.113 NMAC as follows, except as otherwise specified under an Alternative
Compliance Plan (ACP) approved pursuant to Paragraph (10) of Subsection B of
20.2.50.113 NMAC or alternative emissions standards approved pursuant to Paragraph
(11) of Subsection B of 20.2.50.113 NMAC:



(a) by January 1, 2025, the owner or operator shall ensure at least thirty
percent of the company's existing engines meet the emission standards.

(b) by January 1, 2027, the owner or operator shall ensure at least an
additional thirty-five percent of the company's existing engines meet the emission
standards.

(c) by January 1, 2029, the owner or operator shall ensure that the remaining
thirty-five percent of the company's existing engines meet the emission standards.

(d) in lieu of meeting the emission standards for an existing natural gas-fired
spark ignition engine, an owner or operator may reduce the annual hours of operation of
an engine such that the annual PTE of NOx and VOC emissions are reduced to achieve
an equivalent allowable ton per year emission reduction as set forth in table 1 of
Paragraph (2) of Subsection B of 20.2.50.113 NMAC, or by at least ninety-five percent
per year.

Table 1 - EMISSION STANDARDS FOR EXISTING NATURAL GAS-FIRED SPARK
IGNITION ENGINES

Engine Rated bhp NOx co NMNEHC (as

Type propane)

Eez[:]OlB(ﬁm >1,000 3.0 g/bhp-hr g'rGO g/bhp- | 4 76 g/bhp-hr

4-Stroke >1,000 bhp 2.0 g/bhp-hr 0.60 g/bhp- | 0.70 g/bhp-hr

Lean Burn and <1,775 hr

bhp

4-Stroke 21,775 bhp 0.5 g/bhp-hr 0.60 g/bhp- | 0.70 g/bhp-hr

Lean Burn hr

Rich Burn >1,000 bhp 0.5 g/bhp-hr 0.60 g/bhp- | 0.70 g/bhp-hr
hr

(3)  The owner or operator of a new natural gas-fired spark ignition engine
shall ensure the engine does not exceed the emission standards in table 2 of Paragraph
(3) of Subsection B of 20.2.50.113 NMAC upon startup.

Table 2 - EMISSION STANDARDS FOR NEW NATURAL GAS-FIRED SPARK
IGNITION ENGINES

Engine Rated bhp NOx CO NMNEHC (as
Type propane)
Lean-burn 1857%0 and < | 0.50 g/bhp-hr g.rGO g/bhp- 0.70 g/bhp-hr

Lean-burn = 1875 0.30 g/bhp-hr 0.60 g/bhp- | 0.70 g/bhp-hr
hr




0.60 g/bhp-

>500 0.50 g/bhp-hr hr

‘ Rich-burn

‘ 0.70 g/bhp-hr

(4)  The owner or operator of a natural gas-fired spark ignition engine with
NOx emission control technology that uses ammonia or urea as a reagent shall ensure
that the exhaust ammonia slip is limited to 10 ppmvd or less, corrected to fifteen percent
oxygen.

(5)  The owner or operator of a compression ignition engine shall ensure
compliance with the following emission standards:

(a) a new portable or stationary compression ignition engine with a maximum
design power output equal to or greater than 500 horsepower that is not subject to the
emission standards under Subparagraph (b) of Paragraph (5) of Subsection B of
20.2.50.113 NMAC shall limit NOx emissions to not more than nine g/bhp-hr upon
startup.

(b) a stationary compression ignition engine that is subject to and complying
with Subpart 111l of 40 CFR Part 60, Standards of Performance for Stationary
Compression Ignition Internal Combustion Engines, is not subject to the requirements of
Subparagraph (a) of Paragraph (5) of Subsection B of 20.2.50.113 NMAC.

(6)  The owner or operator of a portable or stationary compression ignition
engine with NOx emission control technology that uses ammonia or urea as a reagent
shall ensure that the exhaust ammonia slip is limited to 10 ppmvd or less, corrected to
fifteen percent oxygen.

(7)  The owner or operator of a stationary natural gas-fired combustion turbine
with a maximum design rating equal to or greater than 1,000 bhp shall comply with the
applicable emission standards for an existing, new, or reconstructed turbine listed in
table 3 of Paragraph (7) of Subsection B of 20.2.50.113 NMAC: The owner or operator
of an existing stationary natural gas-fired combustion turbine shall complete an
inventory of all existing turbines subject to Part 50 by July 1, 2023, and shall prepare a
schedule to ensure that each subject existing turbine does not exceed the emission
standards in table 3 of Paragraph (7) of Subsection B of 20.2.50.113 NMAC as follows,
except as otherwise specified under an Alternative Compliance Plan approved pursuant
to Paragraph (10) of Subsection B of 20.2.50.113 NMAC or alternative emissions
standards approved pursuant to Paragraph (11) of Subsection B of 20.2.50.113 NMAC:

(a) by January 1, 2024, the owner or operator shall ensure at least thirty
percent of the company's existing turbines meet the emission standards.

(b) by January 1, 2026, the owner or operator shall ensure at least an
additional thirty-five percent of the company's existing turbines meet the emission
standards.



(c) by January 1, 2028, the owner or operator shall ensure that the remaining
thirty-five percent of the company's existing turbines meet the emission standards.

(d) in lieu of meeting the emission standards for an existing stationary natural
gas-fired combustion turbine, an owner or operator may reduce the annual hours of
operation of a turbine such that the annual PTE of NOx and VOC emissions are
reduced to achieve an equivalent allowable ton per year emission reduction as set forth
in table 3 of Paragraph (7) of Subsection B of 20.2.50.113 NMAC, or by at least ninety-
five percent per year.

Table 3 - EMISSION STANDARDS FOR STATIONARY COMBUSTION TURBINES

For each applicable existing natural gas-fired combustion turbine, the owner or
operator shall ensure the turbine does not exceed the following emission
standards no later than the schedule set forth in Paragraph (7)(a) of Subsection
B of 20.2.50.113 NMAC:

NMNEHC (as
: : NO mvd CO (ppmvd
Turbine Rating (bhp) @1’(5ng2) 15%(%02) @ propane, ppmvd
@15% O>)
=1,000 and <4,100 150 50 9
24,100 and <15,000 50 50 9
0
215,000 50 ?gdﬁggg’n/o 5 or 50% reduction

For each applicable new natural gas-fired combustion turbine, the owner or
operator shall ensure the turbine does not exceed the following emission
standards upon startup:

NMNEHC (as
) . NO mvd CO mvd
Turbine Rating (bhp) @1’(5((%%2) 15%(%)2) @ propane, ppmvd
@15% O2)
21,000 and <4,000 100 25 9
24,000 and <15,900 15 10 9
9.0 Uncontrolled or 10 Uncontrolled
215,900 2.0 with Control or >
' 1.8 with Control

(8) The owner or operator of a stationary natural gas-fired combustion turbine
with NOx emission control technology that uses ammonia or urea as a reagent shall
ensure that the exhaust ammonia slip is limited to 10 ppmvd or less, corrected to fifteen
percent oxygen.

(9)  The owner or operator of an emergency use engine as defined by 40
C.F.R. 88 60.4211, 60.4243, or 63.6675 is not subject to the emissions standards in this



Part but shall be equipped with a non-resettable hour meter to monitor and record any
hours of operation.

(20) In lieu of complying with the emission standards for individual engines and
turbines established in Subsection B of 20.2.50.113 NMAC, an owner or operator may
elect to comply with the emission standards through an Alternative Compliance Plan
(ACP) approved by the department. An ACP must include the list of engines or turbines
subject to the ACP, and a demonstration that the total allowable emissions for the
engines or turbines subject to the ACP will not exceed the total allowable emissions
under the emission standards of this Part. Prior to submitting a proposed ACP to the
Department, the owner or operator shall comply with the following requirements in the
order listed:

(a) The owner or operator shall contract with an independent third-party
engineering or consulting firm to conduct a technical and regulatory review of the ACP
proposal. The selected firm shall review the proposal to determine if it meets the
requirements of this Part, and shall prepare and certify an evaluation of the proposed
ACP indicting whether the ACP proposal adheres to the requirements of this Part.

(b) Following the independent third-party review, the owner or operator shall
provide the ACP, along with the third-party evaluation and findings, to the department
for posting on the department's website. The department shall post the ACP and the
third-party review within 15 days of receipt.

(c) Following posting by the department, the owner or operator shall publish a
notice in a newspaper of general circulation announcing the ACP proposal, the dates it
will be available for review and comment by the public, and information on how and
where to submit comments. The dates specified in the public notice must provide for a
thirty-day comment period.

(d) Following the close of the thirty-day notice and comment period, the
department shall send the comments submitted on the ACP proposal and findings to the
owner or operator. The owner or operator shall provide written responses to all
comments to the department.

(e) Following receipt of the owner or operator's responses to comments
received during the thirty-day comment period, the department shall make a
determination whether to approve or deny the ACP proposal within 90 days. The
department shall approve an ACP that meets the requirements of this Part, unless the
department determines that the total allowable emissions under the ACP exceed the
total allowable emissions under the emission standards of 20.2.50.113 NMAC. If
approved by the department, the emission reductions and associated emission limits for
the affected engines or turbines shall become enforceable terms under this Part.

(11) The owner or operator may submit a request for alternative emission
standards for a specific engine or turbine based on technical impracticability or



economic infeasibility. The owner or operator is not required to submit an ACP proposal
under Paragraph (10) of Subsection B of 20.2.50.113 NMAC prior to submission of a
request for alternative emissions standards under this Paragraph (11), provided that the
owner or operator satisfies Subparagraph (b) of Paragraph (11) of Subsection B of
20.2.50.113 NMAC, below. To qualify for an alternative emission standard, an owner or
operator must comply with the following requirements:

(a) Prepare a reasonable demonstration detailing why it is not technically
practicable or economically feasible for the individual engine or turbine to achieve the
emissions standards in table 1 of Paragraph (2) of Subsection B of 20.2.50.113 NMAC
or table 3 of Paragraph (7) of Subsection B of 20.2.50.113 NMAC, as applicable;

(b) Prepare a demonstration detailing why emissions from the individual
engine or turbine cannot be addressed through an ACP in a technically practicable or
economically feasible manner;

(c) Prepare a technical analysis for the affected engine or turbine specifying
the emission reductions that can be achieved through other means, such as combustion
modifications or capacity limitations. The technical analysis shall include an analysis of
any previous modifications of the source and a determination whether such
modifications meet the definition of a reconstructed source, such that the source should
be considered a new source under federal regulations. The analysis shall include a
certification that the modifications to the source are not in violation of any state or
federal air quality regulation; and

(d) Fulfill the requirements of Subparagraphs (a) through (c) of Paragraph
(10) of Subsection B of 20.2.50.113 NMAC.

(e) Following the close of the thirty-day notice and comment period, the
department shall send the comments submitted on the alternative emission standards
and findings to the owner or operator. The owner or operator shall provide written
responses to all comments to the department.

(f) Following receipt of the owner or operator's responses to comments
received during the thirty-day comment period, the department shall make a
determination whether to approve or deny the alternative emission standards within 90
days. If approved by the department, the emission reductions and alternative emission
standards for the affected engine or turbine shall become enforceable terms under this
Part.

(g9) If approved by the department, the emissions reductions and alternative
standards for the affected engine or turbine shall become enforceable terms under this
Part.

(12) A short-term replacement engine may be substituted for any engine
subject to Section 20.2.50.113 NMAC consistent with any applicable air quality permit



containing allowances for short term replacement engines, including but not limited to
New Source Review and General Construction Permits issued under 20.2.72 NMAC. A
short-term replacement engine is not considered a "new" engine for purposes of this
Part unless the engine it replaces is a "new" engine within the meaning of this Part. The
reinstallation of the existing engine following removal of the short-term replacement
engine is not considered a "new" engine under this Part unless the engine was "new"
prior to the temporary replacement.

C. Monitoring requirements:

(2) Maintenance and repair for a spark ignition engine, compression ignition
engine, and stationary combustion turbine shall meet the manufacturer recommended
maintenance schedule as defined in 20.2.50.112 NMAC.

(2) Maintenance conducted consistent with an applicable NSPS or NESHAP
requirement shall be deemed to be in compliance with Paragraph (1) of Subsection (C)
of 20.2.50.113 NMAC.

3) Catalytic converters (oxidative, selective, and non-selective) and AFR
controllers shall be inspected and maintained according to manufacturer specifications
as defined in 20.2.50.112 NMAC, and shall include replacement of oxygen sensors as
necessary for oxygen-based controllers. During periods of catalytic converter or AFR
controller maintenance, the owner or operator shall shut down the engine or turbine until
the catalytic converter or AFR controller can be replaced with a functionally equivalent
spare to allow the engine or turbine to return to operation.

(4) For equipment operated for 500 hours per year or more, compliance with
the emission standards in Subsection B of 20.2.50.113 NMAC shall be demonstrated
within 180 days of the effective date applicable to the source as defined by Paragraphs
(2) and (7) of Subsection B of this Section or, if installed more than 180 days after the
effective date, within 60 days after achieving the maximum production rate at which the
source will be operated, but not later than 180 days after initial startup of such source.
Compliance with the applicable emission standards shall be demonstrated by
performing an initial emission test for NOx and VOC, as defined in 40 CFR 51.100(s)
using U.S. EPA reference methods or ASTM D6348. Periodic monitoring shall be
conducted annually to demonstrate compliance with the allowable emission standards
and may be demonstrated utilizing a portable analyzer or EPA reference methods. For
units with g/hp-hr emission standards, the engine load shall be calculated using the
following equations:

Where: LVH = lower heating value, btu/scf, or btu/gal, as appropriate; and
BSFC = brake specific fuel consumption

If the manufacturer's rated BSFC is not available, an operator may use an alternative
load calculation methodology based on available data.



(a) emissions testing shall be conducted within 10 percent of 100 percent
peak (or the highest achievable) load. The load and the parameters used to calculate it
shall be recorded to document operating conditions at the time of testing and shall be
included with the test report.

(b) emissions testing utilizing a portable analyzer shall be conducted in
accordance with the requirements of the current version of ASTM D6522. If a portable
analyzer has met a previously approved department criterion, the analyzer may be
operated in accordance with that criterion until it is replaced.

(c) the default time period for a test run shall be at least 20 minutes.

(d) an emissions test shall consist of three separate runs, with the arithmetic
mean of the results from the three runs used to determine compliance with the
applicable emission standard.

(e) during emissions tests, pollutant and diluent concentration shall be
monitored and recorded. Fuel flow rate shall be monitored and recorded if stack gas
flow rate is determined utilizing U.S. EPA reference method 19. This information shall
be included with the periodic test report.

(f) stack gas flow rate shall be calculated in accordance with U.S. EPA
reference method 19 utilizing fuel flow rate (scf) determined by a dedicated fuel flow
meter and fuel heating value (Btu/scf). The owner or operator shall provide a
contemporaneous fuel gas analysis (preferably on the day of the test, but no earlier than
three months before the test date) and a recent fuel flow meter calibration certificate
(within the most recent quarter) with the final test report. Alternatively, stack gas flow
rate may be determined by using U.S. EPA reference methods 1 through 4 or through
the use of manufacturer provided fuel consumption rates.

(g) upon request by the department, an owner or operator shall submit a
notification and protocol for an initial or annual emissions test.

(h) emissions testing shall be conducted at least once per calendar year.
Emission testing required by Subparts GG, Ilil, JJJJ, or KKKK of 40 CFR 60, or Subpart
ZzZZZ of 40 CFR 63, may be used to satisfy the emissions testing requirements if it
meets the requirements of 20.2.50.113 NMAC and is completed at least once per
calendar year.

() The results of emissions testing demonstrating compliance with the
emission standard for CO may be used as a surrogate to demonstrate compliance with
the emission standard for NMNEHC.

(5) The owner or operator of equipment operated less than 500 hours per
year shall monitor the hours of operation using a non-resettable hour meter and shall



test the unit at least once per 8760 hours of operation in accordance with the emissions
testing requirements in Paragraph (4) of Subsection C of 20.2.50.113 NMAC.

(6)  An owner or operator of an emergency use engine as defined by 40
C.F.R. 88 60.4211, 60.4243, or 63.6675 shall monitor the hours of operation by a non-
resettable hour meter.

(7)  An owner or operator limiting the annual operating hours of an engine or
turbine to meet the requirements of Paragraph (2) or (7) of Subsection B of 20.2.50.113
NMAC shall monitor the hours of operation by a non-resettable hour meter.

(8) Prior to any monitoring, testing, inspection, or maintenance of an engine
or turbine, the owner or operator shall date and time stamp the event, and the
monitoring data entry shall be made in accordance with the requirements of 20.2.50.112
and 113 NMAC.

D. Recordkeeping requirements:

(1)  The owner or operator of a spark ignition engine, compression ignition
engine, or stationary combustion turbine shall maintain a record in accordance with
20.2.50.112 NMAC for the engine or turbine. The record shall include:

(a) the make, model, serial number, and unique identification number for the
engine or turbine;

(b) location of the source (latitude and longitude);

(c) a copy of the engine, turbine, or control device manufacturer
recommended maintenance and repair schedule as defined in 20.2.50.112 NMAC; and

(d) all inspection, maintenance, or repair activity on the engine, turbine, and
control device, including:

0] the date and time stamp(s), including GPS of the location, of an
inspection, maintenance, or repair;

(i) the date a subsequent analysis was performed (if applicable);

(i)  the name of the person(s) conducting the inspection, maintenance
or repair;

(iv)  adescription of the physical condition of the equipment as found
during the inspection;

(v) a description of maintenance or repair conducted; and



(vi)  the results of the inspection and any required corrective actions.
(2)  The owner or operator of a spark ignition engine, compression ignition
engine, or stationary combustion turbine shall maintain records of initial and annual
emissions testing for the engine or turbine for a period of five years. The records shall
include:
(a) make, model, and serial number for the tested engine or turbine;

(b) the date and time stamp(s), including GPS of the location, of any
monitoring event, including sampling or measurements;

(c) date analyses were performed,

(d) name of the person(s) and the qualified entity that performed the
analyses;

(e) analytical or test methods used;

(f) results of analyses or tests;

(g) calculated emissions of NOx and VOC in Ib/hr and tpy; and
(h) operating conditions at the time of sampling or measurement.

(3)  The owner or operator of an emergency use engine as defined by 40
C.F.R. 88 60.4211, 60.4243, or 63.6675 shall record the total annual hours of operation
as recorded by the non-resettable hour meter.

(4)  The owner or operator limiting the annual operating hours of an engine or
turbine to meet the requirements of Paragraph (2) or (7) of Subsection B of 20.2.50.113
NMAC shall record the hours of operation by a non-resettable hour meter. The owner or
operator shall calculate and record the annual NOx and VOC emission calculation,
based on the engine or turbine's actual hours of operation, to demonstrate that an
equivalent allowable ton per year emission reduction as set forth in table 1 or table 3 of
Paragraph (2) or (7) of Subsection B of 20.2.50.113 NMAC, or the ninety-five percent
emission reduction requirement is met.

E. Reporting requirements: The owner or operator shall comply with the reporting
requirements in 20.2.50.112 NMAC.

[20.2.50.113 NM—C - N, 08/05/2022]
20.2.50.114 COMPRESSOR SEALS:

A. Applicability:



(2) Centrifugal compressors using wet seals and located at tank batteries,
gathering and boosting stations, and natural gas processing plants are subject to the
requirements of 20.2.50.114 NMAC. Centrifugal compressors located at well sites and
transmission compressor stations are not subject to the requirements of 20.2.50.114
NMAC.

(2) Reciprocating compressors located at tank batteries, gathering and
boosting stations, and natural gas processing plants are subject to the requirements of
20.2.50.114 NMAC. Reciprocating compressors located at well sites and transmission
compressor stations are not subject to the requirements of 20.2.50.114 NMAC.

B. Emission standards:

(1)  The owner or operator of an existing centrifugal compressor with wet seals
shall control VOC emissions from a centrifugal compressor wet seal fluid degassing
system by at least ninety-five percent within two years of the effective date of this Part.
Emissions shall be captured and routed via a closed vent system to a control device,
recovery system, fuel cell, or a process stream.

(2)  The owner or operator of an existing reciprocating compressor shall,
either:

(a) replace the reciprocating compressor rod packing after every 26,000
hours of compressor operation or every 36 months, whichever is reached later. The
owner or operator shall begin counting the hours of compressor operation toward the
first replacement of the rod packing upon the effective date of this Part; or

(b) beginning no later than two years from the effective date of this Part,
collect emissions from the rod packing, and route them via a closed vent system to a
control device, recovery system, fuel cell, or a process stream.

(3)  The owner or operator of a new centrifugal compressor with wet seals
shall control VOC emissions from the centrifugal compressor wet seal fluid degassing
system by at least ninety-five percent upon startup. Emissions shall be captured and
routed via a closed vent system to a control device, recovery system, fuel cell, or
process stream.

(4) The owner or operator of a new reciprocating compressor shall, upon
startup, either:

(a) replace the reciprocating compressor rod packing after every 26,000
hours of compressor operation, or every 36 months, whichever is reached later; or

(b) collect emissions from the rod packing and route them via a closed vent
system to a control device, a recovery system, fuel cell, or a process stream.



(5)  The owner or operator complying with the emission standards in
Subsection B of 20.2.50.114 NMAC through use of a control device shall comply with
the control device requirements in 20.2.50.115 NMAC.

C. Monitoring requirements:

Q) The owner or operator of a reciprocating compressor complying with
Subparagraph (a) of Paragraph (2) or Subparagraph (a) of Paragraph (4) of Subsection
B of 20.2.50.114 NMAC shall continuously monitor the hours of operation with a non-
resettable hour meter and track the number of hours since initial startup or since the
previous reciprocating compressor rod packing replacement.

(2) The owner or operator of a reciprocating compressor complying with
Subparagraph (b) of Paragraph (2) or Subparagraph (b) of Paragraph (4) of Subsection
B of 20.2.50.114 NMAC shall monitor the rod packing emissions collection system
semiannually to ensure that it operates as designed and routes emissions through a
closed vent system to a control device, recovery system, fuel cell, or process stream.

(3)  The owner or operator of a centrifugal or reciprocating compressor
complying with the requirements in Subsection B of 20.2.50.114 NMAC through use of a
closed vent system or control device shall comply with the monitoring requirements in
20.2.50.115 NMAC.

(4)  The owner or operator of a centrifugal or reciprocating compressor shall
comply with the monitoring requirements in 20.2.50.112 NMAC.

D. Recordkeeping requirements:

(1)  The owner or operator of a centrifugal compressor using a wet seal fluid
degassing system shall maintain a record of the following:

(a) the location (latitude and longitude) of the centrifugal compressor;
(b) the date of construction or reconstruction of the centrifugal compressor;

(c) the monitoring required in Subsection C of 20.2.50.114 NMAC, including
the time and date of the monitoring, the person(s) conducting the monitoring, a
description of any problem observed during the monitoring, and a description of any
corrective action taken; and

(d) the type, make, model, and unique identification number or equivalent
identifier of a control device used to comply with the control requirements in Subsection
B of 20.2.50.114 NMAC.

(2) The owner or operator of a reciprocating compressor shall maintain a
record of the following:



(a) the location (latitude and longitude) of the reciprocating compressor;

(b) the date of construction or reconstruction of the reciprocating compressor;
and

(c) the monitoring required in Subsection C of 20.2.50.114 NMAC, including:

0] the number of hours of operation since the effective date, initial
startup after the effective date, or the last rod packing replacement, as applicable;

(i) data showing the effectiveness of the rod packing emissions
collection system, as applicable; and

(i)  the time and date of the inspection, the person(s) conducting the
inspection, a description of any problems observed during the inspection, and a
description of corrective actions taken.

(3)  The owner or operator of a centrifugal or reciprocating compressor
complying with the requirements in Subsection B of 20.2.50.114 NMAC through use of a
control device or closed vent system shall comply with the recordkeeping requirements
in 20.2.50.115 NMAC.

(4)  The owner or operator of a centrifugal or reciprocating compressor shall
comply with the recordkeeping requirements in 20.2.50.112 NMAC.

E. Reporting requirements: The owner or operator of a centrifugal or reciprocating
compressor shall comply with the reporting requirements in 20.2.50.112 NMAC.

[20.2.50.114 NMAC - N, 08/05/2022]
20.2.50.115 CONTROL DEVICES AND CLOSED VENT SYSTEMS:

A. Applicability: These requirements apply to control devices and closed vent
systems as defined in 20.2.50.7 NMAC and used to comply with the emission standards
and emission reduction requirements in this Part.

B. General requirements:

(1) Control devices used to demonstrate compliance with this Part shall be
installed, operated, and maintained consistent with manufacturer specifications, and
good engineering and maintenance practices.

(2) Control devices shall be adequately designed and sized to achieve the

control efficiency rates required by this Part and to handle the reasonably expected
range of inlet VOC or NOx concentrations or volumes.



(3)  The owner or operator shall inspect control devices visually or consistent
with applicable federally approved inspection methods at least monthly to identify
defects, leaks, and releases, and to ensure proper operation. Prior to an inspection or
monitoring event, the owner or operator shall date and time stamp the event, and the
required monitoring data entry shall be made in accordance with this Part.

(4)  The owner or operator shall ensure that a control device used to comply
with emission standards in this Part operates as a closed vent system that captures and
routes VOC emissions to the control device, in order to minimize venting of unburnt gas
to the atmosphere.

(5)  The owner or operator of a permanent closed vent system for a centrifugal
compressor wet seal fluid degassing system, reciprocating compressor, natural gas
driven pneumatic pump, or storage vessel using a control device or routing emissions to
a process shall:

(a) ensure the control device or process is of sufficient design and capacity to
accommodate the expected range of emissions from the affected sources;

(b) conduct an assessment to confirm that the closed vent system is of
sufficient design and capacity to ensure that emissions from the affected equipment are
routed to the control device or process; and

(c) have the assessment certified by a qualified professional engineer or an
in-house engineer with expertise regarding the design and operation of closed vent
system(s) in accordance with Items (i) and (ii) of Subparagraph (c) of this section.

0] The assessment of the closed vent system shall be prepared under
the direction or supervision of a qualified professional engineer or an in-house engineer
who signs the certification in Item (ii) of Subparagraph (c) of this section.

(i) The owner or operator shall provide the following certification,
signed and dated by a qualified professional engineer or an in-house engineer: "l certify
that the closed vent system assessment was prepared under my direction or
supervision. | further certify that the closed vent system assessment was conducted,
and this report was prepared, pursuant to the requirements of this Part. Based on my
professional knowledge and experience, and inquiry of personnel involved in the
assessment, the certification submitted herein is true, accurate, and complete."”

(d) An owner or operator of an existing closed vent system shall comply with
the requirements of Paragraph (5) of Subsection B of 20.2.50.115 NMAC within three
years of the effective date of this Part and within 90 days of startup for a new closed
vent system.

(6)  The owner or operator shall keep manufacturer specifications for all
control devices on file. The information shall include the unique identification number,



type of unit, manufacturer name, make, model, capacity, and destruction or reduction
efficiency data.

C. Requirements for open flares:
(2) Emission standards:

(a) the flare shall be properly sized and designed to ensure proper
combustion efficiency to combust the gas sent to the flare, and combustion shall be
maintained for the duration of time that gas is sent to the flare. The owner or operator
shall not send gas to the flare in excess of the manufacturer maximum rated capacity.

(b) The owner or operator shall equip each new and existing flare (except
those flares required to meet the requirements of Subparagraph (c) of this Subsection)
with a continuous pilot flame, an operational auto-igniter, or require manual ignition, and
shall comply with the following no later than one year after the effective date of this part,
unless otherwise specified:

0] a flare with a continuous pilot flame or an auto-igniter shall be
equipped with a system to ensure the flare is operated with a flame present at all times
when gas is being sent to the flare.

(i) The owner or operator of a flare with manual ignition shall inspect
and ensure a flame is present upon initiating a flaring event.

(i) A new flare controlling a continuous gas stream shall be equipped
with a continuous pilot flame upon startup.

(iv)  An existing flare controlling a continuous gas stream shall be
equipped with a continuous pilot.

(c) An existing flare located at a site with an annual average daily production
of equal to or less than 10 barrels of oil per day or an average daily production of
60,000 standard cubic feet of natural gas shall be equipped with an auto-ignitor,
continuous pilot, or technology (e.g. alarm) that alerts the owner or operator of a flare
malfunction, if replaced or reconstructed after the effective date of this Part.

(d) The owner or operator shall operate a flare with no visible emissions,
except for periods not to exceed a total of 30 seconds during any 15 consecutive
minutes. The flare shall be designed so that an observer can, by means of visual
observation from the outside of the flare or by other means such as a continuous
monitoring device, determine whether it is operating properly. The observation may be
terminated if visible emissions are observed and recorded and action is taken to
address the visible emissions.



(e) The owner or operator shall repair the flare within three business days of
any thermocouple or other flame detection device alarm activation.

(2) Monitoring requirements:

(a) the owner or operator of a flare with a continuous pilot or auto-igniter shall
continuously monitor the presence of a pilot flame, or presence of flame during flaring if
using an auto-igniter, using a thermocouple equipped with a continuous recorder and
alarm to detect the presence of a flame. An alternative equivalent technology alerting
the owner or operator of failure of ignition of the gas stream may be used in lieu of a
continuous recorder and alarm, if approved by the department;

(b) the owner or operator of a manually ignited flare shall monitor the
presence of a flame using continuous visual observation during a flaring event;

(c) the owner or operator shall, at least quarterly, and upon observing visible
emissions, perform a U.S. EPA method 22 observation while the flare pilot or auto-
igniter flame is present to certify compliance with visible emission requirements. The
observation period shall be a minimum of 15 consecutive minutes. The observation may
be terminated if visible emissions are observed and recorded and action is taken to
address the visible emissions;

(d) prior to an inspection or monitoring event, the owner or operator shall date
and time stamp the event, and the required monitoring data entry shall be made in
accordance with this Part; and

(e) the owner or operator shall monitor the technology that alerts the owner or
operator of a flare malfunction and any instances of technology or alarm activation.

3) Recordkeeping requirements: The owner or operator of an open flare shall
keep a record of the following:

(a) any instance of thermocouple, other approved technology, or flame
detection device alarm activation, including the date and cause of alarm activation,
action taken to bring the flare into a normal operating condition, the name of the
person(s) conducting the inspection, and any maintenance activity performed;

(b) the results of the U.S. EPA method 22 observations;
(c) the monitoring of the presence of a flame on a manual flare during a
flaring event as required under Subparagraph (b) of Paragraph (2) of Subsection C of

20.2.50.115 NMAC;

(d) the results of the most recent gas analysis for the gas being flared,
including VOC content and heating value; and



(e) the date and time stamp(s), including GPS of the location, of any
monitoring event.

4) Reporting requirements: The owner or operator shall comply with the
reporting requirements in 20.2.50.112 NMAC.

D. Requirements for enclosed combustion devices (ECD) and thermal oxidizers
(TO):

(2) Emission standards:

(a) the ECD/TO shall be properly sized and designed to ensure proper
combustion efficiency to combust the gas sent to the ECD/TO. The owner or operator
shall not send gas to the ECD/TO in excess of the manufacturer maximum rated
capacity.

(b) The owner or operator shall equip each new ECD/TO with a continuous
pilot flame or an auto-igniter upon startup. Existing ECD/TO shall be equipped with a
continuous pilot flame or an auto-igniter no later than two years after the effective date
of this Part.

(c) ECD/TO with a continuous pilot flame or an auto-igniter shall be equipped
with a system to ensure that the ECD/TO is operated with a flame present at all times
when gas is sent to the ECD/TO. Combustion shall be maintained for the duration of
time that gas is sent to the ECD/TO. New ECD/TOs shall comply with this requirement
upon startup, and existing ECD/TOs shall comply with this requirement within 2 years of
the effective date of this Part.

(d) The owner or operator shall operate an ECD/TO with no visible emissions,
except for periods not to exceed a total of 30 seconds during any 15 consecutive
minutes. The ECD/TO shall be designed so that an observer can, by means of visual
observation from the outside of the ECD/TO or by other means such as a continuous
monitoring device, determine whether it is operating properly. The observation may be
terminated if visible emissions are observed and recorded and action is taken to
address the visible emissions.

(2) Monitoring requirements:

(a) the owner or operator of an ECD/TO with a continuous pilot or an auto-
igniter shall continuously monitor the presence of a pilot flame, or of a flame during
combustion if using an auto-igniter, using a thermocouple equipped with a continuous
recorder and alarm to detect the presence of a flame. An alternative equivalent
technology alerting the owner or operator of failure of ignition of the gas stream may be
used in lieu of a continuous recorder and alarm, if approved by the department.



(b) The owner or operator shall, at least quarterly, and upon observing visible
emissions, perform a U.S. EPA method 22 observation while the ECD/TO pilot flame or
auto-igniter flame is present to certify compliance with the visible emission
requirements. The period of observation shall be a minimum of 15 consecutive minutes.
The observation may be terminated if visible emissions are observed and recorded and
action is taken to address the visible emissions.

(c) Prior to an inspection or monitoring event, the owner or operator shall date
and time stamp the event, and the required monitoring data entry shall be made in
accordance with the monitoring requirements of this Part.

3) Recordkeeping requirements: The owner or operator of an ECD/TO shall
keep records of the following:

(a) any instance of thermocouple, other approved technology, or flame
detection device alarm activation, including the date and cause of the activation, any
action taken to bring the ECD/TO into normal operating condition, the name of the
person(s) conducting the inspection, and any maintenance activities performed;

(b) the results of the U.S. EPA method 22 observations;

(c) the date and time stamp(s), including GPS of the location, of any
monitoring event; and

(d) the results of the most recent gas analysis for the gas being combusted,
including VOC content and heating value.

(4) Reporting requirements: The owner or operator shall comply with the
reporting requirements in 20.2.50.112 NMAC.

E. Requirements for vapor recovery units (VRU):
(1) Emission standards:

(a) the owner or operator shall operate the VRU as a closed vent system that
captures and routes all VOC emissions directly back to the process or to a sales
pipeline and does not vent to the atmosphere.

(b) The owner or operator shall control VOC emissions during startup,
shutdown, maintenance, or other VRU downtime with a backup control device (e.g.
flare, ECD, TO) or redundant VRU during the period of VRU downtime, unless
otherwise approved in an air permit issued prior to the effective date of this Part.
Alternatively, the owner or operator may shut down and isolate the source being
controlled by the VRU. For sites that already have a VRU installed as of the effective
date of this Part, the owner or operator shall install backup control devices or redundant
VRUs within three years of the effective date of this Part.



(2) Monitoring Requirements:

(a) the owner or operator shall comply with the standards for equipment leaks
in 20.2.50.116 NMAC, or alternatively, shall implement a program that meets the
requirements of Subpart OOOOa of 40 CFR 60.

(b) Prior to a VRU inspection or monitoring event, the owner or operator shall
date and time stamp the event, and the required monitoring data entry shall be made in
accordance with the requirements of this Part.

3) Recordkeeping requirements: For a VRU inspection or monitoring event,
the owner or operator shall record the result of the event, including the name of the
person(s) conducting the inspection, any maintenance or repair activities required, and
the date and time stamp(s), including GPS of the location, of any monitoring event. The
owner or operator shall record the type of redundant control device used during VRU
downtime, or keep records of the source shut down and isolated and the time period
during which it was shut down, or records of compliance with an air permit issued prior
to the effective date of this Part.

(4) Reporting requirements: The owner or operator shall comply with the
reporting requirements in 20.2.50.112 NMAC.

F. Recordkeeping requirements: In addition to the general recordkeeping
requirements of 20.2.50.112 NMAC, the owner or operator of a control device or closed
vent system shall maintain a record of the following:

(1) the certification of the closed vent system assessment, where applicable,
and as required by this Part; and

(2) the information required in Paragraph (6) of Subsection B of 20.2.50.115
NMAC.

G. Reporting requirements: The owner or operator shall comply with the reporting
requirements in 20.2.50.112 NMAC.

[20.2.50.115 NMAC - N, 08/05/2022]
20.2.50.116 EQUIPMENT LEAKS AND FUGITIVE EMISSIONS:

A. Applicability: Well sites, tank batteries, gathering and boosting stations, natural
gas processing plants, transmission compressor stations, and associated piping and
components are subject to the requirements of 20.2.50.116 NMAC. Components in
water or air service are not subject to the requirements of 20.2.50.116 NMAC. The
requirements of this Part may be considered in the facility-wide PTE and in determining
the monitoring frequency requirements of this section.



B. Emission standards: The owner or operator of oil and gas production and
processing equipment located at well sites, tank batteries, gathering and boosting
stations, natural gas processing plants, or transmission compressor stations shall
demonstrate compliance with this Part by performing the monitoring, recordkeeping,
and reporting requirements specified in 20.2.50.116 NMAC. Tank batteries supporting
multiple facilities are subject to the requirements for the most stringently regulated
facility of which they are a part.

C. Default monitoring requirements: Owners and operators shall comply with the
following monitoring requirements:

(1) The owner or operator of a facility with an annual average daily production
or average daily throughput of greater than 10 barrels of oil per day or an average daily
production of greater than 60,000 standard cubic feet per day of natural gas shall, at
least weekly, conduct an external audio, visual, and olfactory (AVO) inspection of thief
hatches, closed vent systems, pumps, compressors, pressure relief devices, open-
ended valves or lines, valves, flanges, connectors, piping, and associated equipment to
identify defects and leaking components as follows:

(a) conduct an external visual inspection for defects, which may include
cracks, holes, or gaps in piping or covers; loose connections; liquid leaks; broken or
missing caps; broken, cracked or otherwise damaged seals or gaskets; broken or
missing hatches; or broken or open access covers or other closure or bypass devices;

(b) conduct an audio inspection for pressure leaks and liquid leaks;
(c) conduct an olfactory inspection for unusual or strong odors; and

(d) any positive detection during the AVO inspection shall be repaired in
accordance with Subsection E if not repaired at the time of discovery.

(2)  The owner or operator of a facility with an annual average daily production
or average daily throughput of equal to or less than 10 barrels of oil per day or an
average daily production of equal to or less than 60,000 standard cubic feet per day of
natural gas shall, at least monthly, conduct an external audio, visual, and olfactory
(AVO) inspection of thief hatches, closed vent systems, pumps, compressors, pressure
relief devices, open-ended valves or lines, valves, flanges, connectors, piping, and
associated equipment to identify defects and leaking components as specified in
Subparagraphs (a) through (d) of Paragraph (1) of Subsection C of 20.2.50.116 NMAC;
except that an owner or operator of a well site within 1,000 feet (as measured from the
center of the well site to the applicable structure or area of public assembly) of an
occupied area shall conduct the AVO inspection at least weekly.

3) The owner or operator of the following facilities shall conduct an inspection
using U.S. EPA method 21 or optical gas imaging (OGI) of thief hatches, closed vent
systems, pumps, compressors, pressure relief devices, open-ended valves or lines,



valves, flanges, connectors, piping, and associated equipment to identify leaking
components at a frequency determined according to the following schedules, and upon
request by the department for good cause shown:

(a) for existing well sites and standalone tank batteries, the owner or operator
shall comply with these requirements no later than two years from the effective date of
this Part.

(b) for well sites and standalone tank batteries:

0] annually at facilities with a PTE less than two tpy VOC,;

(i) semi-annually at facilities with a PTE equal to or greater than two
tpy and less than five tpy VOC; and

(i)  quarterly at facilities with a PTE equal to or greater than five tpy
VOC.

(c) for gathering and boosting stations and natural gas processing plants:
0] guarterly at facilities with a PTE less than 25 tpy VOC; and
(i) monthly at facilities with a PTE equal to or greater than 25 tpy VOC.
(d) For transmission compressor stations, quarterly or in compliance with the
federal equipment leak and fugitive emissions monitoring requirements of New Source
Performance Standards, 40 C.F.R. Part 60, as may be revised, so long as the federal
equipment leak and fugitive emissions monitoring requirements are at least as stringent
as the New Source Performance Standards OOOOa, 40 CFR Part 60, in existence as
of the effective date of this Part.
(e) Quarterly at well sites within 1,000 feet of an occupied area.
(f) For existing wellhead only facilities, annual inspections shall be completed
on the following schedule: thirty percent by January 1, 2024; sixty-five percent by
January 1, 2025; and one-hundred percent by January 1, 2026.

(g) for inactive well sites:

0] for well sites that are inactive on or before the effective date of this
Part, annually beginning within six months of the effective date of this Part;

(i) for well sites that become inactive after the effective date of this
Part, annually beginning 30 days after the site becomes an inactive well site.



4) Inspections using U.S. EPA method 21 shall meet the following
requirements:

(a) the instrument shall be calibrated before each day of use by the
proced