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OPINION  

WOOD, Chief Judge.  

{1} The trial court denied defendant's motion for post-conviction relief; defendant 
appeals. Section 21-1-1(93), N.M.S.A. 1953 (Repl. Vol. 4).  

1. Jones v. State, 81 N.M. 568, 469 P.2d 717 (1970) points out: (a) that "Post conviction 
proceedings are not a method of obtaining consideration of questions which might have 
been raised on appeal...;" (b) that post-conviction review is not available "... where the 
facts submitted were known or available to the petitioner at the time of his trial...;" and 
(c) the foregoing limitation on post-conviction review apply to constitutional issues. See 



 

 

Apodaca v. State, 84 N.M. 172, 500 P.2d 742 (Ct. App. 1972); State v. Beachum, 83 
N.M. 526, 494 P.2d 188 (Ct. App. 1972).  

{2} The record discloses that each of the matters asserted by defendant in this {*294} 
appeal are based on matters occurring at trial and, thus, based on facts known to 
defendant at trial. The issue raised here could have been raised on appeal. They were 
not. Defendant may not obtain review of these issues in a post-conviction proceeding. 
Jones v. State, supra.  

{3} 2. Defendant did not appeal from his conviction of armed robbery. Section 40A-16-2, 
N.M.S.A. 1953 (2d Repl. Vol. 6). Instead, he filed his motion for post-conviction relief. 
One reason given by the trial court in denying the motion was that "... Defendant had 
not exhausted the remedies afforded him by appeal...." The only basis for this ruling, in 
the record, is that the time for appeal had not expired when the motion was filed. This 
situation is the opposite of that in State v. Reyes, 79 N.M. 632, 447 P.2d 512 (1968) 
where it was held that a post-conviction motion does not affect the right to a direct 
appeal.  

{4} Paragraph 1 of this opinion points out that post-conviction issues do not include 
matters which could be raised on direct appeal. Section 21-1-1(93), supra, does not 
require there to have been an appeal before a post-conviction motion may be 
considered. Thus, the trial court was incorrect in reasoning that a post-conviction motion 
should be denied because the time for a direct appeal had not expired.  

{5} 3. The trial court also denied the post-conviction motion after "having reviewed the 
file" and concluding the motion was "not well taken." Defendant does not assert, in this 
appeal, that any claims made in the post-conviction motion are a basis for post-
conviction relief, or that an evidentiary hearing was required in connection with those 
claims. The issues presented in this appeal, referred to in Paragraph 1 of this opinion, 
are not asserted in the post-conviction motion, but are raised for the first time on appeal. 
Specifically, defendant does not attack the trial court's ruling on the basis that the files 
and records fail to conclusively show that he is not entitled to relief. See § 21-1-1(93) 
(b), supra.  

{6} There being no contention that any claims asserted in the motion entitled defendant 
to postconviction relief, and the issues raised on appeal not being matters reviewable in 
a post-conviction proceeding, the order denying the motion for post-conviction relief is 
affirmed.  

{7} IT IS SO ORDERED.  

WE CONCUR:  

Lewis R. Sutin, J., B. C. Hernandez, J.  


