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OPINION  

APODACA, Judge.  

{1} Defendant filed a motion for rehearing after this Court filed its opinion on December 
23, 1998. That opinion reversed the substantive perjury convictions against Defendant 
because of the trial court's failure to instruct on the essential element of materiality.  

{2} In his motion for rehearing and supporting memorandum, Defendant points out that 
a jury in a conspiracy prosecution must be instructed on all of the essential elements of 
the crime Defendant is alleged to have conspired to commit unless those essential 
elements are covered by the instructions relating to the substantive offenses. The jury in 



 

 

this case was not instructed on those essential elements, either in conjunction with the 
conspiracy instruction or in the instruction relating to the substantive offenses. 
Consequently, Defendant argues in his motion that the conspiracy conviction under 
count five of the indictment should have also been reversed based on the rationale 
contained in this Court's opinion relating to the substantive offenses.  

{3} Having considered Defendant's motion, as well as the State's response, we agree 
with Defendant that his conviction of conspiracy to commit perjury under count five 
should also be reversed for the reasons noted above. The case is therefore remanded 
to the trial court for a new trial on count five as well as on counts one and three.  

{4} Because we are remanding for a new trial on those three counts, it is not necessary 
to 19 address Defendant's other point for reversal.  

{5} IT IS SO ORDERED.  

RUDY S. APODACA, Judge  

WE CONCUR:  

HARRIS L HARTZ, Judge  

M. CHRISTINA ARMIJO, Judge  


