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{1} Plaintiffs Brian Anderson, et al. appeal the order of the district court granting 
summary judgment to Defendant City of Rio Rancho. In response to Plaintiffs’ docketing 
statement, we issued a notice of proposed summary disposition, proposing to affirm. 
Plaintiffs have filed a memorandum in opposition. After due consideration, we remain 
unpersuaded and therefore affirm.  

{2} To the extent possible, we will avoid repetition here of pertinent background and 
analytical principles set forth in our calendar notice. Instead, we will focus on Plaintiffs’ 
memorandum in opposition. In their memorandum, Plaintiffs raise arguments that the 
arbitrator exceeded his authority in deciding the issue of damages. [See, e.g., MIO 7 
(“The arbitrator was not allowed to fully resolve the conflict and was . . . limited to 
mak[ing] a finding of a breach.”)] We pass no judgment on the merits of these 
arguments. As we stated in our calendar notice, this lawsuit is not a challenge to or 
appeal of the arbitration award; rather, it is an attempt to relitigate the already-arbitrated 
dispute related to a breach of the collective bargaining agreement (CBA), this time in 
district court under a breach of contract theory. [See RP 1-6 (complaint for breach of 
express promise, breach of implied promise, and common law breach of contract) 
(articulating various claims related to breach of contract arising out of unpaid raises, 
without challenging or mentioning the completed arbitration arising out of the same 
dispute); 1 RP 167-71 (first amended complaint for breach of express promise, breach 
of implied promise, and common law breach of contract) (same)] The arbitration 
addressed the issues related to this lawsuit. [See 2 RP 318-19 Arbitration Award (“The 
first issue presented herein is whether the City has violated the CBA by failing to 
appropriate and pay unto the ‘First Responder’ personnel, herein represented by the 
Union, the annual compensation increase, as specified by the CBA, for the fiscal year 
ended June 30, 2010? If so, then the remaining question to be resolved is the nature 
and scope of the appropriate remedy[.]”); 2 RP 325-26 (stating that the arbitration 
position of the Union was that it was due at least $442,669 in damages as a result of the 
breach of the CBA)] The arbitrator found that he was without authority to order 
Defendant to appropriate funds to make Plaintiffs “monetarily whole for their loss of the 
guaranteed” raise. [2 RP 332 (internal quotation marks omitted)] If Plaintiffs contend that 
the arbitration decision was improper as to damages because the arbitrator exceeded 
his authority, they had to, or must, challenge or appeal the award of the arbitrator. [See 
2 RP 273 (CBA, Art. 13A(D)(12)) (“The parties recognize this dispute resolution 
procedure is the only procedure available to employees covered by this agreement and 
is the exclusive remedy for the settlement of disputes pertaining to employment 
terms[.]”); RP 271 (CBA, Art. 13A(C)(2)) (“The arbitrator’s decision shall be final and 
binding on the parties.”)]. See United Tech. & Res., Inc. v. Dar Al Islam, 1993-NMSC-
005, ¶ 23, 115 N.M. 1, 846 P.2d 307 (“Having bitten once at the arbitration apple, [a 
party] cannot [then] take a second bite from the judicial one.”).  

{3} Plaintiffs also contend that two of the cases cited in our notice of proposed 
disposition are inapposite. [MIO 5-6] Neither case was cited as controlling; both are 
cited for relatively narrow propositions. Plaintiffs’ efforts to distinguish those cases 
factually do not dissuade us from our proposed conclusion.  



 

 

{4} Accordingly, for the reasons stated in our notice of proposed summary 
disposition and in this opinion, and applying, as we must, de novo review to this issue of 
law, Bank of N.Y. Mellon v. Lopes, 2014-NMCA-097, ¶ 6, 336 P.3d 443, we affirm the 
order of the district court granting summary judgment to Defendant.  

{5} IT IS SO ORDERED.  

JONATHAN B. SUTIN, Judge  

WE CONCUR:  

LINDA M. VANZI, Chief Judge  

JULIE J. VARGAS, Judge  


