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{1} Defendants are appealing from a district court foreclosure judgment. We issued a 
calendar notice proposing to affirm. Defendants have responded with a memorandum in 
opposition. We affirm the district court.  

{2} Issue A: Defendants continue to claim that Plaintiff lacked standing in this case 
because it did not have simultaneous possession and control of both the note and the 
mortgage at the time the complaint was filed. [MIO 1] Defendants correctly state that 
under recent cases decided by our Supreme Court and this Court, an entity wishing to 
foreclose on a mortgage must establish that, at the time the foreclosure action is filed, 
the entity had the right to enforce the promissory note underlying the mortgage, as well 
as ownership of the mortgage lien on the property. See, e.g., Deutsche Bank Nat’l Trust 
Co. v. Johnston, 2016-NMSC-013, ¶ 23, 369 P.3d 1046. One way to show the right to 
enforce the promissory note is to attach a copy of the note, bearing appropriate 
indorsements to the complaint. Id. The district court specifically found that this was the 
case here. [RP 505-06] In addition, the district court found that Plaintiff owned the 
mortgage on the property by the time the complaint was filed. [RP 506] Both the 
referenced note and the mortgage were attached to the complaint. [RP 9, 12] We 
therefore conclude that the district court properly determined that Plaintiff had standing 
at the time the complaint was filed.  

{3} Issue 2: Defendants continue to contend that Mortgage Electronic Registration 
Systems, Inc. (MERS) lacked authority to convey title to Plaintiff because it was a mere 
nominal possessor of the mortgage. [MIO 8] Both our Supreme Court and this Court 
have already expressly ruled that MERS, as nominee for a lender, can assign the 
mortgage on behalf of such lender. See Bank of New York v. Romero, 2014-NMSC-
007, ¶ 35, 320 P.3d 1 (stating that “[a]s a nominee for [the original lender] on the 
mortgage contract, MERS could assign the mortgage”); Flagstar Bank, FSB v. Licha, 
2015-NMCA-086, ¶ 17, 356 P.3d 1102 (reiterating that “where MERS’ role was that of a 
nominee for [the l]ender and [the l]ender's successors and assigns, MERS could assign 
the mortgage” (alterations, internal quotation marks, and citation omitted)), abrogated 
on other grounds as recognized by PNC Mortg. v. Romero, 2016-NMCA-064, ¶ 18, 377 
P.3d 461. To the extent that Defendants are arguing that MERS lacked authority to 
modify the loan, the district court relied on evidence to the contrary, and also pointed 
out that Defendants accepted and benefitted from this modification. [RP 507]  

{4} Issue 3: Defendants have abandoned their challenge to the district court’s 
refusal to accept the testimony of one of their witnesses. [MIO 13]  

{5} For the reasons set forth above, we affirm.  

{6} IT IS SO ORDERED.  

M. MONICA ZAMORA, Judge  
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JULIE J. VARGAS, Judge  


