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Plaintiff appeals from a district court order granting Defendant Susan B. Harrell's motion
for summary judgment. We issued a calendar notice proposing to affirm. Plaintiff has
filed a memorandum in opposition. We affirm.

“‘Summary judgment is appropriate where there are no genuine issues of material fact
and the movant is entitled to judgment as a matter of law.” Self v. United Parcel Serv.,
Inc., 1998-NMSC-046, [ 6, 126 N.M. 396, 970 P.2d 582. “We review these legal
questions de novo.” Id.

In this case, there is no dispute that Defendant Harrell hired Defendant Kollar
Construction to paint her house. [MIO 1] Plaintiff, working for Kollar, was assigned the
work and was injured when he fell off a ladder. [MIO 1-2] Plaintiff sued Defendant
Harrell under a premises liability theory, and asserted that she (by way of her boyfriend)
exercised a sufficient degree of control over the work that a separate duty of care was
created. [RP 1] The central claim by Plaintiff related to the imposition of this additional
duty by way of a “right to control” analysis. However, even if we assume that Defendant
exercised a sufficient degree of control to satisfy this test, “[p]laintiff must also show that
his injury was proximately caused by the owner's failure to exercise that control in a
reasonable manner, that the owner knew or by the exercise of reasonable care should
have discovered the dangerous condition, that such hazard involved an unreasonable
risk of harm to plaintiff, and the landowner should have expected that the employee
would not discover or realize the danger[.]” Requarth v. Brophy, 111 N.M. 51, 54-55,
801 P.2d 121, 124-25 (Ct. App. 1990).

In our calendar notice, we noted that it was undisputed that Defendant Kollar instructed
Plaintiff to retrieve a Kollar Construction ladder from the back of his truck for use in the
painting work. [RP 62-63] Plaintiff's complaint alleged that he fell because this ladder
“‘was either defective or in a poor state of repair and thereby defective and the ladder
simply broke and gave way.” [RP 2, {] 4.] Plaintiff appears to be trying to impose liability
by showing that Defendant exercised control by requiring the use of a brush,
necessitating the use of a ladder. However, there is nothing inherently negligent in
requesting that a home be painted by brush, and we proposed to hold that Defendant
was not required to inspect the soundness of the Kollar tools used to perform that job.
Also, contrary to Plaintiff's contentions, there is nothing unusual or inherently dangerous
in the type of method employed here that would by itself raise questions of negligence.
To the extent that Plaintiff believed that the ground was uneven, or that the height of the
ladder was not sufficient, these were risks that Plaintiff knew about at the time, and
therefore these facts did not satisfy the test for liability (lack of disclosure) set forth
above.

Accordingly, we affirm the district court.
IT IS SO ORDERED.

TIMOTHY L. GARCIA, Judge
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