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SUTIN, Judge.  

Defendant appeals his conviction of trafficking by possession with intent to distribute. In 
particular, he contends that the evidence establishing possession was insufficient. In 
our second notice, we proposed to affirm the conviction. Defendant has timely 



 

 

responded to our proposed summary disposition. We have considered his arguments 
and not being persuaded, we affirm.  

Constructive possession exists when the accused has knowledge of drugs and 
exercises control over them. State v. Brietag, 108 N.M. 368, 370, 772 P.2d 898, 900 
(Ct. App. 1989). If he does not have exclusive control over the premises where the 
drugs are found, the mere presence of the contraband is not enough to support an 
inference of constructive possession. “Additional circumstances or incriminating 
statements are required.” State v. Phillips, 2000-NMCA-028, ¶ 8, 128 N.M. 777, 999 
P.2d 421. In our second notice, we referred to those additional circumstances in 
proposing to conclude that the evidence was sufficient to establish constructive 
possession.  

The cocaine was found in the room belonging to Filberto Villegas. Defendant was in the 
room, along with three others, including Filberto. [RP 120, 158] Defendant asserts that 
he had considerably less connection with the room than the owners of the home. [MIO 
7] It appears, however, that Defendant spent a good deal of time in the room watching 
television and playing video games. [RP 37-38, 103] The cocaine was located in a wine 
glass on a shelf in Filberto’s room. We pointed out that forged identification cards for 
Defendant were also located on that shelf. [RP 38, 111-12] Defendant states that there 
were other things on that shelf that were not in any way connected to him. [MIO 3] The 
State was not obligated to account for and connect every item found on the shelf to 
Defendant. See State v. Muniz, 110 N.M. 799, 801, 800 P.2d 734, 736 (Ct. App. 1990). 
Defendant’s forged identification cards were on the shelf in Filberto’s room, along with 
the cocaine.  

The police also found a scale containing cocaine residue under a chair near where 
Defendant had been sitting. [RP 38, 111; State’s MIO 3] In the bedroom that was 
identified as Defendant’s, the police found the box for the scale. [RP 110] They also 
found a number of plastic baggies with cut corners in Defendant’s bedroom. [RP 109-
10, 159] In Defendant’s pants pockets, police found three other plastic baggies, a small 
amount of marijuana in a separate bag, and $299 in cash. [RP 121] There was 
testimony that plastic baggies with corners cut off are consistent with trafficking, as is 
the amount of cash on hand. [RP 114, 122-24]  

The evidence was sufficient for a reasonable jury to conclude that Defendant had 
knowledge of and exercised control over the cocaine that was found in Filberto’s 
bedroom. See State v. Barber, 2004-NMSC-019, ¶ 28, 135 N.M. 621, 92 P.3d 633 
(noting that evidence establishing direct connection between drugs and the accused 
can create an inference of control needed for proof of possession).  

For the reasons stated herein and in our second calendar notice, we affirm Defendant’s 
conviction.  

IT IS SO ORDERED.  
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