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MEMORANDUM OPINION
WRAY, Judge.

{1}  Plaintiff David S. Peterson appeals pro se on behalf of all but two of the more
than 500 Plaintiffs1 who participated in the proceedings in the district court (Plaintiffs).
Plaintiffs alleged that an amendment (the Amendment) to a contract between Securus
Technologies, LLC (Securus) and the New Mexico Corrections Department (NMCD) to
provide inmate calling services (the Securus Contract) wrongfully resulted in a higher
per-minute rate for calls. On appeal, Plaintiffs raise multiple issues relating to pretrial
and evidentiary rulings, as well as the district court’s verdict in favor of Defendants
Securus and NMCD (collectively, Defendants). After considering each of Plaintiffs’
issues, we find no error and affirm.

DISCUSSION

{2}  Plaintiffs raise nine issues, which we divide into three categories: pretrial rulings,
trial rulings, and issues that Plaintiffs contend the district court did not address. We
begin with the pretrial rulings.

l. The Pretrial Issues

{3} Plaintiffs maintain that before trial, the district court improperly (1) dismissed
Plaintiffs’ claims brought under the New Mexico Unfair Practices Act (the UPA), NMSA
1978, 88 57-12-1 to -26 (1967, as amended through 2019); (2) declined to appoint
counsel; (3) limited Plaintiffs’ discovery; and (4) denied Plaintiffs’ summary judgment
motions. To the extent these issues are properly before us, we review motions to
dismiss de novo, see Valdez v. State, 2002-NMSC-028, 4, 132 N.M. 667, 54 P.3d 71
(noting the standard of review), and we review the discovery rulings and the
discretionary denial of counsel for abuse of discretion, see DeTevis v. Aragon, 1986-
NMCA-105, 1 10, 104 N.M. 793, 727 P.2d 558 (explaining that a district court’s order
“limiting discovery is subject to reversal only upon a showing of an abuse of discretion”);
cf. Bruce v. Lester, 1999-NMCA-051, 1 4, 127 N.M. 301, 980 P.2d 84 (noting that in a
civil case, the defendant “does not have a right to appointed counsel”); Archuleta v.
Goldman, 1987-NMCA-049, 25, 107 N.M. 547, 761 P.2d 425 (framing as discretionary
the question of appointment of counsel in a civil case).

A. The Complaint Did Not State a Claim Under the UPA

1Defendants suggest that Plaintiff Peterson represents “only himself’ on appeal. Plaintiff Peterson,
however, filed a “Joint Notice of Appeal” and indicated that the appeal was brought by “all Plaintiffs [p]ro
[s]e by and through designated lead Plaintiff David S. Peterson,” excluding two identified plaintiffs. We
view the notice of appeal to mean that Plaintiffs desired to continue as the district court had instructed,
with Plaintiff Peterson speaking on behalf of all Plaintiffs who did not request to speak separately but with
service being made on each Plaintiff. The parties did not object to this procedure, nor does either party
challenge it on appeal. Accordingly, this Court proceeds in the same manner as the district court.



{4}  The district court dismissed Plaintiffs’ UPA claim for failure to state a claim under
Rule 1-012(B)(6) NMRA. In reviewing a dismissal for failure to state a claim, “we accept
all well-pleaded factual allegations in the complaint as true and resolve all doubts in
favor of sufficiency of the complaint.” Valdez, 2002-NMSC-028, { 4. Dismissing a claim
under Rule 1-012(B)(6) is appropriate only when “there is a total failure to allege some
matter essential to the relief sought.” Saylor v. Valles, 2003-NMCA-037, § 6, 133 N.M.
432, 63 P.3d 1152.

{5}  The UPA prohibits “[u]nfair or deceptive trade practices . . . in the conduct of any
trade or commerce.” Section 57-12-3. To state a claim under the UPA, a complaint must
allege, in relevant part, that “the defendant made an oral or written statement, a visual
description or a representation of any kind that was either false or misleading.” Lohman
v. Daimler-Chrysler Corp., 2007-NMCA-100, 1 5, 142 N.M. 437, 166 P.3d 1091. The
district court determined that Plaintiffs did not allege any misrepresentation as required
to state a claim under the UPA.

{6} Plaintiffs argued in response to Defendants’ motion to dismiss the UPA claim that
the Amendment’s assertion that rate changes were necessary to comply with an order
from the Federal Communications Commission (the FCC Order) was a “lie,” “fraud,” or
“scam” because the FCC Order did not require a raise in rates. See In re Rates for
Interstate Inmate Calling Services, 30 FCC Rcd. 12763, § 64.6090 (Nov. 5 2015). We
cannot agree that the reference to the FCC Order in the Amendment was misleading.
The Securus Contract originally provided that inmate phone calls were charged at a flat-
rate of 65 cents per twenty-minute phone call. The FCC Order referenced by Plaintiffs in
their complaint prohibited charging flat-rates for inmate calling services. Id. In light of
the FCC Order and the flat rate that was being charged for telecommunications services
at NMCD facilities, Securus, and NMCD renegotiated their contract to eliminate the flat-
rate scheme. Because the FCC Order mandated that Securus and NMCD amend the
manner of charging for phone calls in the Securus Contract, the reference to the FCC
Order in the Amendment is not a misrepresentation by Defendants.

{7}  On appeal, Plaintiffs raise a new argument, which they contend they could not
raise earlier due to limited law library access. Plaintiffs argue that the FCC did not have
authority to regulate telephone rates that are set by state statute and that the exemption
from the UPA for regulatory proceedings under Section 57-12-7 does not apply. We are
not persuaded that Plaintiffs’ argument provides a basis for reversal. Plaintiffs’ UPA
claim was not dismissed based on Section 57-12-7, and further, the question under the
UPA is not whether the FCC Order is a valid exercise of the FCC’s authority, but
whether the parties misrepresented that the FCC Order caused them to amend the
Securus Contract by way of the Amendment. Because we have concluded that the FCC
Order prohibited flat-rate calling—regardless of whether the FCC Order is a proper
exercise of federal authority—the statements in the Amendment citing the FCC Order
as the reason for the rate changes were not misleading. As a result, Plaintiffs did not
plead an essential element to state a claim under the UPA and dismissal of their UPA
claim was proper.



B. The District Court Did Not Abuse Its Discretion by Limiting Discovery

{8} Plaintiffs argue that the district court improperly limited discovery. Generally, “the
rules favor allowance of liberal pretrial discovery,” but the district court “is vested with
discretion in determining whether to limit discovery.” Villalobos v. Bd. of Cnty. Comm’rs
of Dofia Ana Cnty., 2014-NMCA-044, 1 16, 322 P.3d 439 (internal quotation marks and
citation omitted). Here, the district court limited Plaintiffs’ discovery to ten interrogatories
and five requests for production after Plaintiffs submitted to Defendants approximately
180 discovery requests. In deciding to limit discovery, the district court reasoned that at
that time, more than 200 plaintiffs had joined the lawsuit and it would not be reasonable
to allow each of them to serve separate discovery on Defendants. The district court
further authorized Plaintiff Peterson to serve discovery on behalf of all Plaintiffs taking
into account any suggestions or ideas the other Plaintiffs might have had. Additionally,
the district court encouraged the parties to bring any discovery disputes to the court’s
attention.

{9}  On appeal, Plaintiffs argue that these discovery limitations prejudiced them and
prevented them from obtaining discovery about “how much it cost Securus to make a
telephone call,” as well as “how much they were paying for prison security programs
provided by Securus” and “who the appropriate Securus employee withesses were to
call to trial to testify about cost issues.” Plaintiffs cite Griego v. Grieco, 1977-NMCA-018,
1 25, 90 N.M. 174, 561 P.2d 36, and argue that Plaintiffs had “a right to examine
[Dlefendants fully and exhaustively as to all issues in the pleadings.” In Griego,
however, the district court imposed substantive limitations on the subject matter into
which the party could inquire, which this Court determined to be an abuse of discretion.
Id. 1 21-25. In the present case, the district court exercised its discretion to manage
the procedure for discovery by designating Plaintiff Peterson to make the requests and
to limit the type and number. The district court’s order did not substantively prevent
Plaintiffs from seeking the information in discovery that is identified on appeal, and the
record indicates that Plaintiffs did not use all of the approved number of discovery
requests. Under the circumstances of this case, we see no abuse of discretion by the
district court in limiting discovery. See Reaves v. Bergsrud, 1999-NMCA-075, | 13, 127
N.M. 446, 982 P.2d 497 (explaining that the district court abuses its discretion when a
ruling “is against the facts, logic, and circumstances of the case or is untenable or
unjustified by reason”).

C. The District Court Did Not Erroneously Deny Plaintiffs’ Request for Counsel

{10} Plaintiffs argue that the district court erroneously declined to appoint counsel to
represent Plaintiffs in this litigation. In a civil case, however, a party “does not have a
right to appointed counsel.” Bruce, 1999-NMCA-051, 1 4 (citing Archuleta, 1987-NMCA-
049, 9 23). When the litigant’s liberty interests are not at stake, “appointment of counsel
is considered a privilege rather than a right.” Archuleta, 1987-NMCA-049, 1 23. The
right to appointed counsel “has been recognized to exist only where the litigant may
lose his physical liberty if he loses the litigation.” State ex rel. Dep’t of Human Servs. v.



Rael, 1982-NMSC-042, 1 9, 97 N.M. 640, 642 P.2d 1099 (internal quotation marks and
citation omitted).

{11} Plaintiffs concede that the appointment of counsel is a privilege but nevertheless
make several substantive points about the need for counsel. The district court
recognized that counsel would be helpful and made efforts to find pro bono counsel but
was ultimately unsuccessful. In this context, without a legal right to counsel in a civil
proceeding, we conclude that the district court did not improperly decline to appoint
counsel for Plaintiffs.

D. Plaintiffs’ Challenges to the District Court’s Denials of Summary Judgment
Are Not Reviewable by This Court

{12} Plaintiffs argue that the district court improperly denied summary judgment and
repeat the substantive arguments that were the basis of their summary judgment
motions filed in the district court. The district court denied the motions because it found
that disputes of material fact remained. On appeal, “a denial of a motion for summary
judgment is not reviewable after final judgment on the merits” because “[i]f a summary
judgment motion is improperly denied, the error is not reversible for the result becomes
merged in the subsequent trial.” Green v. Gen. Accident Ins. Co. of Am., 1987-NMSC-
111, 119, 106 N.M. 523, 746 P.2d 152. Because denials of summary judgment are not
reviewable at this stage, we decline to reverse based on any of the district court orders
denying summary judgment and instead address Plaintiffs’ arguments about the district
court’s decisions at trial.

. The Trial Issues

{13} Plaintiffs contend that during trial, the district court incorrectly excluded evidence
of other contracts and wrongly granted a directed verdict in Defendants’ favor. We begin
with the evidentiary issue, which we review for abuse of discretion. See Kilgore v. Fuji
Heavy Indus. Ltd., 2009-NMCA-078, 1 39, 146 N.M. 698, 213 P.3d 1127.

A. The District Court Did Not Abuse Its Discretion by Excluding Evidence of
Other Contracts

{14} Plaintiffs argue that the district court improperly excluded evidence of three
NMCD contracts other than the Securus Contract. Plaintiffs maintain that they were
prejudiced by the exclusion of two commissary contracts and the “Duran Consent
Decree” because the district court ultimately determined that Defendants negotiated the
Amendment in good faith and that Defendants did not violate the duty of good faith and
fair dealing. Plaintiffs’ citations to the record on appeal do not identify any point at trial
where the district court denied the admission of, or testimony about the “Duran Consent
Decree.” See Rule 12-318(A)(3), (4) NMRA (requiring citations to the record). As a
result, because Plaintiffs do not demonstrate on appeal that they invoked a ruling from
the district court, we decline to consider the “Duran Consent Decree.” See Rule 12-
321(A) NMRA (addressing preservation); see also State v. Smith, 2001-NMSC-004, 1



33, 130 N.M. 117, 19 P.3d 254 (addressing only those claims for which the defendant
provided citations to the record).

{15} Plaintiffs did, however, attempt to question witnesses about two contracts relating
to the provision of commissary services to inmates. Plaintiffs maintain that the evidence
related to commissary contracts is evidence of habitual “bad faith and dishonest dealing
by the NMCD involving its prisoners,” which are admissible under Rule 11-406 NMRA.
We disagree that Rule 11-406 applies in this circumstance. The rule permits a “habit or
routine practice” to be proved by “specific instances of conduct sufficient in number to
warrant a finding that the habit existed or that the practice was routine.” Rule 11-406(B).
Plaintiffs point to two contracts, one with “Keefe” and one with “Union Supply,” and
contend that those contracts with two different vendors demonstrate the same bad faith
and dishonest deficiencies regarding the same commissary services. The authority
Plaintiffs cite further did not involve the type of evidence at issue here. For instance, in
Schneider National, Inc. v. New Mexico Taxation and Revenue Department, 2006-
NMCA-128, 140 N.M. 561, 144 P.3d 120, this Court considered affidavits establishing
an individual’s consistent routine for mailing documents as circumstantial evidence that
the documents were received. Id. 11 19-20; see also Richter v. Presbyterian Healthcare
Servs., 2014-NMCA-056, 11 38, 43, 326 P.3d 50 (considering evidence of routine
practice for delivering a “hard copy” of lab results). Schneider provides no basis for us to
conclude that a party’s assertion that one or more contracts were negotiated or
enforced in bad faith is sufficient to establish that the contract is admissible as a habit or
routine practice under Rule 11-406. For these reasons, Plaintiffs have not met their
burden on appeal to “clearly demonstrate the district court’s error.” See Firstenberg v.
Monribot, 2015-NMCA-062, 1 57, 350 P.3d 1205 (internal quotation marks and citation
omitted).

B. The Evidence Supported the District Court’s Verdict

{16} Plaintiffs argue that the district court erred when it granted Defendants’ motion for
a directed verdict at the conclusion of Plaintiffs’ case in chief. On appeal, Plaintiffs only
challenge the district court’s findings related to (1) NMSA 1978, Section 33-14-1 (2001)
and (2) damages. Because this was “a nonjury trial, the motion for a directed verdict
was, in effect, a motion to dismiss under [Rule 1-041(B) NMRA].” Garcia v. Am.
Furniture Co., 1984-NMCA-090, ¥ 3, 101 N.M. 785, 689 P.2d 934. In this context, “the
trial judge acts as a fact[-]finder who weighs the evidence and passes judgment on
whether the plaintiff has proved the necessary facts to warrant the relief asked.” Padilla
V. RRA, Inc., 1997-NMCA-104, 1 17, 124 N.M. 111, 946 P.2d 1122 (internal quotation
marks and citation omitted). We therefore review the legal standard employed by the
district court de novo, see Williams v. Mann, 2017-NMCA-012, | 25, 388 P.3d 295, and
we will affirm “so long as the decision of the trial judge is rationally based on the
evidence,” Padilla, 1997-NMCA-104, | 17. Plaintiffs focus their arguments on the
adequacy of evidence in support of their claims, and so we consider whether the
evidence presented at trial supports the district court’s determination that the material
facts of the case were uncontroverted with respect to both Section 33-14-1(A) and
damages. See Williams, 2017-NMCA-012, | 25.



{17} Turning first to Section 33-14-1(A), there are two requirements for
telecommunications contracts subject to this statute: (1) the telecommunications
services must meet the technical and functional requirements of the correctional facility;
and (2) the services must be provided at the lowest cost of service. Id. The trial
testimony supported a finding that the Amendment met both requirements. As to the
first requirement, former general counsel for NMCD testified that before approving the
Amendment, he conducted internet research to confirm that the additional security
features included in the amendment were in compliance with the needs of NMCD. As to
the second requirement—the requirement that Plaintiffs primarily contest—the former
Secretary of Corrections testified that he instructed NMCD employees to “negotiate for
the best possible set of services at the lowest possible cost to inmates,” and Securus’s
vice president of sales stated that he believed that Securus offered NMCD the lowest
cost of services possible at 8 cents per minute and that a lower rate for the services
provided was not available. All three of these witnesses were called by Plaintiffs, but
none of the withesses gave any testimony to support Plaintiffs’ position that the
Amendment to the Securus Contract violated Section 33-14-1(A).

{18} Plaintiffs argue that different evidence in the record “proves better rates were
available.” Plaintiffs refer to examples of lower rates paid at a New Mexico facility
outside of NMCD (i.e., Bernalillo County Metro Detention Center) and at various out-of-
state facilities. But Plaintiffs did not introduce any evidence to show that these lower
rates were available to NMCD or that those services met the technical requirements
element of Section 33-14-1(A). Because Plaintiffs did not offer any evidence to prove
that the Amendment to the Securus Contract did not comply with Section 33-14-1(A),
and in fact produced witnesses that testified that it did, we hold that the record evidence
supports the district court’s verdict.

{19} We turn next to the issue of damages. To support an award of damages, the
“proof offered must be of a nature to enable reasonable ascertainment, and cannot be
based on speculation or guesswork.” Louis Lyster, Gen. Contractor, Inc. v. Town of Las
Vegas, 1965-NMSC-097, 19, 75 N.M. 427, 405 P.2d 665. A judgment of damages
cannot stand “where the only evidence pointed out in support of such a judgment is on
the basis of a rough estimate.” Id. I 8 (internal quotation marks omitted); see UJI 13-
843 NMRA (instructing that for damages in contracts, the jury’s “verdict must be based
upon proof, and not upon speculation, guess, or conjecture”). In its final judgment, the
district court ruled that “no [p]laintiff presented any evidence of the monetary damages
he or she claims,” but Plaintiffs argue that they did present evidence of damages at trial.
We agree with the district court and hold that the evidence presented by Plaintiffs at trial
was too speculative to support any finding of damages.

{20} At trial, Plaintiffs called two witnesses to testify as to damages. Their testimony
was based on the mathematical difference between a minute-by-minute calculation of
the cost of calls that were charged at a flat rate for twenty minutes under the Securus
Contract and the per-minute cost after the new rates came into effect. Neither witness
could testify about the specified length or number of phone calls actually made or about
amounts Plaintiffs paid for calls that were made. The district court, therefore, had no



reasonable basis on which to calculate damages for these—or any other—Plaintiffs with
any certainty. As a result, the district court did not err in finding that Plaintiffs did not
present evidence to support monetary damages suffered by Plaintiffs.

1. The Issues That Plaintiffs Contend Were Not Addressed

{21} Plaintiffs additionally argue that the district court improperly did not rule on
Plaintiffs’ request to certify a class action, Plaintiffs’ claim under Section 33-14-1(B), and
a constitutional argument. We decline to address Plaintiffs’ argument regarding class
action certification, because “[a]ny attempt at such an analysis is not necessary to our
decision” and would not affect the district court’s final order dismissing the underlying
causes of action. See Rodriguez v. Brand W. Dairy, 2015-NMCA-097, § 7, 356 P.3d
546; see also City of Las Cruces v. El Paso Elec. Co., 1998-NMSC-006, 18, 124 N.M.
640, 954 P.2d 72 (explaining that this Court avoids “rendering advisory opinions”).

{22} Plaintiffs also argue that the district court did not address whether the Securus
Contract violated Section 33-14-1(B), which prohibits “[a] contract to provide inmates
with access to telecommunications services in a correctional facility or jail” from
“‘includ[ing] a commission or other payment to the operator of the correctional facility or
jail based upon amounts billed by the telecommunications provider for telephone calls
made by inmates in the correctional facility or jail.” Plaintiffs contend that Defendants
repeatedly admitted that the Securus Contract violated Section 33-14-1(B) because the
higher telephone rate included the cost of telephone security features, which Plaintiffs
maintain is a “commission or other payment” to the correctional facility. As fact-finder,
however, the district court was free to reject this construction of the evidence, and the
evidence in the present case supports such a determination. See Jones v. Augé, 2015-
NMCA-016, 1 50, 344 P.3d 989 (reviewing the record to determine whether the district
court’s implicit rejection of a party’s argument was supported by substantial evidence).
While the testimony clearly supported a finding that the per-minute telephone rate paid
by inmates and their families included the cost of the additional security features for the
telephone system, no evidence suggested that the correctional facility received a
commission or other payment from the amounts billed by Securus for calls made by
inmates. To the contrary, inmates or their families pay Securus directly for calls, and the
Securus witness testified that it pays no percentage of the fees to NMCD. To the extent
that Plaintiffs argue that the additional security features benefitted NMCD and therefore
constitute improper commissions, Plaintiffs do not cite any authority to support the
proposition that, in the absence of any receipt of fees by NMCD, these necessary
security features could in and of themselves constitute a commission or payment
disallowed by Section 33-14-1(B). See ITT Educ. Servs., Inc. v. N.M. Tax’n & Revenue
Dep’t, 1998-NMCA-078, 1 10, 125 N.M. 244, 959 P.2d 969 (explaining that an appellate
court need not consider propositions that are not supported by citations to authority).

{23} We last address Plaintiffs’ argument that the district court improperly did not
decide claims under the New Mexico Constitution, specifically, N.M. Const. art. VIII, 8 9,
even though the issue was raised on summary judgment and in a motion to amend the
pleadings at the close of Plaintiffs’ evidence at trial. Specifically, Plaintiffs maintain that



the New Mexico Constitution prohibits the levy of any tax or assessment “by any
unelected branch of government,” that NMCD is an unelected branch of government,
and that including the cost of telephone security within the per-minute cost of a call is a
tax or levy imposed by NMCD—an unelected branch of government. Plaintiffs, however,
did not plead a constitutional claim in the complaint, nor did the district court permit
amendment of the complaint during trial, despite Plaintiffs’ request. We therefore cannot
fault the district court for not adjudicating a constitutional claim on summary judgment or
at trial. As a result, we decline to reverse on this basis.

CONCLUSION

{24} For the reasons stated herein, we affirm.
{25} IT IS SO ORDERED.

KATHERINE A. WRAY, Judge

WE CONCUR:

JENNIFER L. ATTREP, Chief Judge

J. MILES HANISEE, Judge



