Uniform Jury Instructions — Civil

PREFACE — CIVIL RULE

1-051. Instructions to juries.

A. Type of instruction. The trial judge shall instruct the jury in the language of the
Uniform Jury Instructions on the applicable rules of law and leave to counsel the
application of such rules to the facts according to their respective contentions.

B. Duty to instruct. The court shall instruct the jury regarding the law applicable to
the facts in the cause unless such instructions be waived by the parties.

C. Admonitions to jury on conduct. After a jury has been sworn to try a case, but
before opening statements or the presentation of any testimony the court must read the
applicable portions of UJI 13-106 to the jury. The instruction or appropriate portions
thereof may be repeated to the jury before any recess of the trial if in the discretion of
the judge it is desirable to do so. At the close of the case when the jury is instructed UJI
13-106 shall not be reread to the jury but applicable portions thereof shall be included
with other instructions sent to the jury room.

D. Use. Whenever New Mexico Uniform Jury Instructions Civil contains an
instruction applicable in the case and the trial court determines that the jury should be
instructed on the subject, the UJI Civil shall be used unless under the facts or
circumstances of the particular case the published UJI Civil is erroneous or otherwise
improper, and the trial court so finds and states of record its reasons.

E. Certain instructions not to be given. When in UJI Civil it is stated that no
instructions should be given on any particular subject matter, such direction shall be
followed unless under the facts or circumstances of the particular case an instruction on
the subject should be given, and the trial court so finds and states of record its reason.

F. Instruction by the court. Whenever the court determines that the jury should be
instructed on a subject, the instruction given on that subject shall be brief, impartial and
free from hypothesized facts. If there is a UJI Civil on that subject, it shall be given.

G. Preparation and request for instructions. Any party may move the court to
give instructions on any point of law arising in the cause. At any time before or during
the trial, the court may direct counsel to prepare designated instructions. The attorneys
for the parties shall confer in good faith prior to the settling of instructions by the court
and shall prepare a single set of instructions upon which the parties agree. Such
instructions as well as instructions tendered by the parties shall be in writing and shall
consist of an original to be used by the court in instructing the jury, adequate copies for
the parties, and one (1) copy for filing in the case on which the judge shall note "given"
or "refused" as to each instruction requested. Copies of instructions tendered by the
parties shall indicate who tendered them. All copies of instructions shall also contain a



notation "UJI Civil No. " or "Not in UJI Civil" as appropriate. (The instructions
which go to the jury room shall contain no notations.)

H. Instructions to be in writing; waiver; to be given before argument and to go
to jury. Unless waived, the instructions shall be in writing. Except where instructions,
either written or oral, are waived, the judge in all cases shall charge the jury before the
argument of counsel. Written instructions shall go to the jury room.

I. Errorininstructions; preservation. For the preservation of any error in the
charge, objection must be made to any instruction given, whether in UJI Civil or not; or,
in case of a failure to instruct on any point of law, a correct instruction must be tendered,
before retirement of the jury. Reasonable opportunity shall be afforded counsel so to
object or tender instructions.

J. Review. All instructions given to the jury or refused, whether UJI Civil or
otherwise, are subject to review by appeal or writ of error when the matter is properly
preserved and presented.

[As amended, effective January 1, 1987; August 27, 1999.]
THE CONCEPT OF JURY INSTRUCTIONS

The purpose of jury instructions is to communicate the issues and the law to the jury.
Judges should read the instructions in a conversational manner, moderately in speed
and distinctly in tone. The instructions should be accurate, unslanted and
understandable through the use of common parlance. It is for the advocate in argument
to apply the law to the facts in evidence. Many "pattern” instructions have been omitted
from this publication, not because the point should not be made to the jury, but because
it should be made to the jury by counsel rather than by the court. To effectuate this
concept of instructing juries in the State of New Mexico, the supreme court adopted Civil
Procedure Rule 1-051 as set forth above.

The philosophy behind these uniform jury instructions includes a general opposition
to negative instructions, i.e., instructions which tell the jury not to do something, or
which tell the jury what is not the law; a dislike of instructions which single out a
particular item of evidence for comment, it being felt that this is a function of counsel in
argument and not a function of the court; and a reluctance to recommend instructions
which would be appropriate in exceptional cases only, or in a field of law which is
undergoing rapid change, it being considered by the committee only fundamental that
such instructions are best drafted in the context of a case in controversy subject to
traditional appellate review.

In accordance with Rule 1-051, it is necessary that the trial court use the instructions
contained in this pamphlet where appropriate and that it adopt the style and philosophy
of this pamphlet where no applicable instruction is stated. It is well established, of
course, that it is the advocate's job to prepare jury instructions and that a failure to do so



ordinarily forecloses one's ability to assign as error the court's refusal to give a particular
instruction. Durrett v. Petritsis, 82 N.M. 1, 474 P.2d 487 (1970). This rule applies even
where the instruction in question is one which the trial court would have been legally
required to give had a request been made. Montoya v. Winchell, 69 N.M. 177, 364 P.2d
1041 (1961).

GENERAL HISTORY AND ACKNOWLEDGMENTS

Pursuant to the recommendations of the state bar at its 1961 annual meeting in
Farmington, under the presidency of James T. Jennings, the supreme court appointed a
committee in January of 1962 to study the feasibility of drafting and adopting basic jury
instructions for required use in the district courts on a statewide basis.

The committee was originally constituted of district judges, law professors and trial
lawyers. William R. Federici was the first chairman. Committee members who worked
on the 1966 first edition included John S. Catron, Vern Countryman, George T. Hannett,
Henry A. Kiker, Jr., Honorable D. A. Macpherson, Jr., Don G. McCormick (the founder
of N.M. UJI-Civil), Charles D. Olmsted, Honorable George L. Reese, Jr., Joseph E.
Roehl, Lynell Skarda, Lewis R. Sutin and Honorable Joe W. Wood. Mr. Roehl was
chairman at the time of the publication of the West Publishing Co. edition in 1966 and of
the Michie edition in 1978. Mr. Catron was the committee's first secretary and Mr.
Skarda was the committee's secretary from 1963 to 1982. Mr. Hannett served as vice-
chairman from 1962 to 1982.

The first meeting of the committee was held in February of 1962, and it has
generally met monthly thereafter. The committee made a study of the objectives,
mechanics and consequences of the work product of other states. Vern Countryman,
dean of the school of law and a member of the committee until he resigned to take a
position at Harvard University, compiled a thirty-six page detailed summary under
appropriate headings of all New Mexico cases ruling on jury instructions. Judge Wood
continued the compilation until UJI citations became available in Shepard's New Mexico
Citations. Judge Sutin remained particularly supportive of the committee upon
ascending to the bench.

The first major hurdle encountered dealt with the constitutional, statutory and
inherent power of the Supreme Court of New Mexico to promulgate and adopt
compulsory uniform jury instructions. The legal issues were briefed by committee
stalwarts Judge George L. Reese, Jr., and Don G. McCormick, and were then orally
presented to the supreme court which concluded that the court had proper authority to
institute uniform jury instructions.

The committee sustained a severe loss in November of 1964 with the untimely death
of Henry A. Kiker, Jr., who had been a faithful member and hard-working participant
since the designation of the committee in January of 1962. To Mr. Kiker, a leader of the
"plaintiff's bar", had been assigned most of the knotty problems involving instructions in
the field of tort law and automobile accident liability in particular. The committee



appreciated the calm, deliberate thoroughness of Mr. Kiker, and the bench and bar of
this state for years to come will be deeply indebted to his work which is incorporated in
the published instructions.

In its formative stages the committee was greatly assisted by the generous
cooperation of Justice Irwin S. Moise, Justice M. E. Noble, Justice David Chavez, Jr.,
Chief Justice J. C. Compton, who activated the committee, and Chief Justice David W.
Carmody, who carried the work through to completion.

Committee members of the 1970's who worked on the 1980 second edition included
Frank Andrews II, Juan C. Burciaga, Bruce Hall, George W. Hannett, Harold L. Hensley,
Jr., Willard F. Kitts, Richard E. Ransom, Joseph E. Roehl, Lynell G. Skarda and
Honorable Paul Snead.

Committee members of the 1980's who worked on the 1987 third edition included
Bruce Hall, Kenneth L. Harrigan, Honorable Joe H. Galvan, Honorable Lorenzo F.
Garcia, Richard E. Ransom, Maureen A. Sanders and Matias A. Zamora, with continued
help until retirement from the committee by Messrs. Hensley, Roehl, Skarda and Snead.
Mr. Ransom was chairman from 1982 until 1987. Additions to the committee in 1985
and 1986 included Dick A. Blenden, Gordon J. McCulloch, John B. Pound, Edward R.
Ricco and J. Duke Thornton. The committee is grateful to UNM Law School Professor
Mario E. Occhialino, Jr., for his research and drafting aid in the work on libel and
slander.

The committee was reconstituted in 1987 after the publication of the 1987 third
edition under the chairmanship of Richard E. Ransom. After his election as justice of the
New Mexico Supreme Court Mr. Ransom continued on the committee for a period of
time but was replaced as chairman by Bruce Hall. The reconstituted committee began
work in 1987 with a membership of John Pound, Matias Zamora, Edward R. Ricco,
Honorable Rebecca Sitterly, Dick A. Blenden, J. Duke Thornton, Gordon McCulloch,
Honorable Joe H. Galvan and Honorable Richard E. Ransom. The committee
concentrated on a revision of Chapters 8 and 17, Contracts and Uniform Commercial
Law. UNM law professor Joseph Goldberg was principal draftsman of revised Chapter
8. Mr. Goldberg was appointed to the committee in 1990. The committee is grateful to
Hugh W. Dangler, a UNM law school student and later practicing lawyer who ably
assisted over several years on the Contracts chapter.

After completion of the Contracts chapter the committee took up work on insurance
bad faith actions, now contained in Chapter 17. The work continued with other subjects
which appear in the 1991 Replacement Pamphlet: family purpose doctrine, revision of
Chapter 15, statutes and ordinances, infliction of emotional distress, prima facie tort and
punitive damages. As this work continued the membership of the committee changed.
James R. Toulouse and Stuart D. Shanor joined the committee in 1988. Carl J. Butkus,
Patrick A. Casey and David P. Garcia joined the committee in 1989. As a result of
reappointment and resignations, the committee in 1991 is composed of Bruce Hall,



chairman, Edward R. Ricco, Gordon J. McCulloch, Rebecca Sitterly, Honorable Joe H.
Galvan, Stuart D. Shanor, Joseph Goldberg, Patrick A. Casey and David P. Garcia.

[Revised, effective November 1, 1991.]
HOW TO USE

It is intended that in preparing instructions for a particular case, they be
personalized. In other words, reference should be made without hesitation throughout
the instructions to the particular names of the individuals involved in the lawsuit and the
time and place in question.

Frequently the user will find blanks that must be completed and at other places are
words in brackets or parentheses which need to be adapted in accordance with the acts
in each particular case.

lllustrative sets of instructions are also incorporated herein. It is suggested that the
user thoughtfully review the examples given.

In these instructions the words "shall”, "will* and "is to be" are intended as
mandatory; "should" and "may" are permissive or directory.

Instructions to the jury should commence with a statement of the issues which the
jury is to determine. (The trial judge is not to read the pleadings.) The jury should know
at the outset of deliberation specifically the questions for its determination, and all other
instructions serve only as a guide to such conclusion.

[As amended, effective November 1, 1991.]

CHAPTER 1
Instructions Before Trial

Introduction

In 1999, the New Mexico Supreme Court constituted the Committee of the Chief
Justice for Improvement of Jury Service in New Mexico. The Committee submitted its
final report in November of 2000. This report was adopted by the Supreme Court by
Order dated August 5, 2001, directing the UJI Committee to consider the report's
recommendations relating to preliminary jury instructions. The result is included in this
chapter.

To properly perform its function, the jury needs information about the case and about
the law at the outset of the trial, from time to time during the course of the trial, and
before commencing its final deliberations. The preliminary instructions in this chapter



will provide the venire and the jury with a blueprint to make their experience more
comprehensible.

These instructions are divided into two sections. Preliminary Instructions 13-101
NMRA through 13-108 NMRA are to be given to the entire jury venire prior to the
beginning of voir dire. (The practice of calling the order of prospective jurors by the jury
clerk, before or after entering open court, varies from court to court and is not
addressed in these instructions.) Preliminary Instructions 13-109 NMRA through 13-119
NMRA are to be given to the impaneled jury.

The preliminary instructions contemplate that the jury receive some orientation to the
substantive elements of the claim prior to the beginning of voir dire. A description of the
parties' contentions and short explanation of significant legal terms should be included
between preliminary instruction 13-103 NMRA, Scheduling, and 13-105 NMRA, the
Oath to jurors on voir dire examination. Exemplars appear at the end of this chapter.

[As amended, effective January 1, 1987; September 1, 1991; March 1, 2005.]
13-101. Voir dire orientation statement.

Good [morning] [afternoon] ladies and gentlemen:

You have been summoned here as prospective jurors.

Jury service is an honored tradition. From its beginning our country has relied on
citizens to apply their collective wisdom, experience, and fact-finding abilities to decide
disputes under the law.

[As amended, effective January 1, 1987; March 1, 2005.]
Committee commentary. — The trial judge who has the time to study the case in
advance of the jury selection can undoubtedly prepare an outline of remarks which may
be more cogent and applicable to the particular case. However, if the trial court has not
had time to prepare for the particular jury trial, then the use of the remarks hereinabove
outlined will be found helpful.

ANNOTATIONS
The 2005 amendment, effective March 1, 2005, deleted all of this instruction except the
opening greeting to the jury and added the last paragraph. The deleted material is now

included within UJI 13-103 and 13-104 NMRA.

Cross reference. — For comparable instruction in criminal cases, see UJI Criminal 14-
101 NMRA.

13-102. Recompiled.



ANNOTATIONS

Recompilations. — UJI 13-102 NMRA, "Oath to jurors on voir dire examination", has
been recompiled as UJI 13-105A NMRA, effective March 1, 2005.

13-102A. Introduction of court and staff.

| am Judge . My bailiff, who will escort you and assist in
communicating with the court, is . [My administrative assistant is
.] If you need anything during the trial [either] the bailiff [or the
assistant] would be happy to help. The court [reporter] [monitor] is
This person makes a record of everything said in court.

[Approved, effective March 1, 2005.]
ANNOTATIONS

This instruction, effective March 1, 2005, replaced similar language in the pre-2005
version of UJI 13-101 NMRA.

13-103. Recompiled.

ANNOTATIONS

Recompilations. — UJI 13-103 NMRA, "Voir dire explanation”, was recompiled as UJI
13-106A NMRA, effective March 1, 2005.

13-103A. Scheduling during trial.

This trial is expected to last [until 11 days]. We will all do our best
to move the case along, but delays will occur. During delays, | may be deciding legal
guestions in this case, or handling emergency matters in other cases.

The usual hours of trial will be from a.m. to p.m. with lunch and
occasional rest breaks. Unless a different starting time is announced, please report to
the jury room by a.m. Do not come back into the courtroom until you are called
by the bailiff.

[Approved, effective March 1, 2005.]
ANNOTATIONS

This instruction replaced similar language relating to the estimated length of trial in the
pre-2005 version of UJI 13-101 NMRA, effective March 1, 2005.



13-104. Recompiled.
ANNOTATIONS

Recompilations. — UJI 13-104 NMRA, "Voir dire questioning by court”, was
recompiled as UJI 13-107A NMRA, effective March 1, 2005.

13-104A. Voir dire orientation statement.

The case which you are about to try is a civil case, not a criminal case. It is a lawsuit

filed by , Who is the plaintiff, against , Who is the
defendant.
In this case the plaintiff . (Incorporate UJI 13-302A-E

NMRA. See exemplars, Appendix 1 of this chapter.)
USE NOTES

Settlement of the statement of the case at pretrial conference should serve as a
worthwhile vehicle to identify issues and instructions that will govern the course of
litigation and trial. No specific format is required, and the detail used in any statement of
the case will depend upon the practice of the court and the multiplicity of claims and
defenses.
[Approved, effective March 1, 2005.]

ANNOTATIONS

This instruction replaces similar language found in the pre-2005 version of UJI 13-101
NMRA, effective March 1, 2005.

13-105. Recompiled.
ANNOTATIONS

Recompilations. — UJI 13-105 NMRA, "Oath to empaneled jury”, was recompiled as
UJI 13-108A, effective March 1, 2005.

13-105A. Oath to jurors on voir dire examination.

Do you and each of you solemnly swear or affirm that you will well and truly answer
any and all questions asked you by the court or by the lawyers about your qualifications
to serve as a juror in this case?

USE NOTES



This is a form of oath that should be administered to the jurors before the voir dire
examination commences.

Upon request in lieu of the oath an affirmation can be given to any prospective juror.

[13-102 NMRA; as amended, effective January 1, 1987; as amended and recompiled
effective March 1, 2005.]

Committee commentary. — This oath or affirmation or any other oath or affirmation
which generally complies with the requirements of Rule 11-603 NMRA of the Rules of
Evidence must be administered prior to qualification of jurors and voir dire examination.

ANNOTATIONS

The 2005 amendment of this instruction (former UJI 13-102 NMRA), effective March 1,
2005, replaced "propounded to" with "asked" and replaced "under [his] [her] direction
touching upon" with "about". The former committee commentary was withdrawn.

Recompilations. — Former UJI 13-102 NMRA, "Oath to jurors on voir dire
examination", was recompiled to UJI 13-105A NMRA, effective March 1, 2005.

13-106. Recompiled.
ANNOTATIONS

Recompilations. — Former UJI 13-106 NMRA, "Admonitions to jury on conduct” was
rewritten and divided into three separate instruction: UJI 13-110 NMRA, "Conduct of
jurors”, UJI 13-111, "Note taking permitted” and UJI 13-112 NMRA, "Questions by
jurors”, effective March 1, 2005.

13-106A. Voir dire explanation.

You now will be asked questions by me and by the lawyers so we can select the jury
for this case. Each of you is under oath and must truthfully answer the questions. The
court will not permit improper questions. Your answers should be straightforward and
complete. You must speak out so the court and the lawyers for both sides can clearly
hear your answers. If you would prefer not to answer any particular question in front of
other people, please say so, and we will address your concerns privately.

We will select jurors to serve as the jury to hear this case. will be
alternate jurors. We use alternates to avoid the time and expense of starting a new trial
in the event one of you becomes sick or has an emergency. jurors will participate
in final deliberations.

[13-103 NMRA: recompiled as amended, effective March 1, 2005.]



ANNOTATIONS

Recompilations. — UJI 13-103 NMRA, "Voir dire explanation” was rewritten and
recompiled as UJI 13-106A NMRA, effective March 1, 2005.

13-107. Recompiled.
ANNOTATIONS

Recompilations. — Former UJI 13-107 NMRA "The rule of exclusion" has been
rewritten and recompiled as UJI 13-118 NMRA, effective March 1, 2005.

13-107A. Voir dire questioning by court.

| will begin the preliminary questions. After my questions, the attorneys for the
parties may have further questions. If your answer is "yes" to any of these questions,
please raise your hand until you are noticed. Also, if, at any time, there is reason for you
to change or add to the answers you made to the written questionnaire, please raise
your hand.

| will first introduce the parties to the lawsuit.

(NOTE: The court then introduces the plaintiff. The court then introduces the
defendant.)

Do any of you know the plaintiff?

Do any of you know the family or friends of the plaintiff?
Do any of you know the defendant?

Do any of you know the family or friends of the defendant?
| will now introduce the attorneys for the parties.

(NOTE: The court then introduces the attorneys for the plaintiff. The court then
introduces the attorneys for the defendant.)

Do you know the attorney for the plaintiff?
Do you know the family or friends of the attorney for the plaintiff?
Do you know any of the partners or associates of the attorney for the plaintiff?

Do you know the attorney for the defendant?



Do you know the family or friends of the attorney for the defendant?
Do you know any of the partners or associates of the attorney for the defendant?

Have you, any members of your family or any of your friends ever been sued or
represented by any of the attorneys in this case or any of their partners or associates?

The following people may be called as witnesses in this case:

Has anyone heard or do you know anything about this case, any parties, any
witnesses or any of the circumstances surrounding the case?

Have you learned about this case in the newspapers, on radio or television, or over
the internet?

Have you heard anyone discussing this case or anything about the case?
(NOTE: After identifying the subject of affirmative answers to the three foregoing
guestions, the court may wish to pursue in private, personally or through counsel for the

parties, such responses as could prejudice the jury.)

Have you or any close friend or family member ever had any injuries to your
(leg, head, knee, low back, etc.)?

(NOTE: If so, When? Where? Who? What? How? Recovery?)

Can you think of any reason that would cause you to be uncomfortable,
embarrassed, biased or prejudiced to serve as a juror in this case?

Is there any fact that might prevent you from returning a true verdict based solely
upon the evidence presented here in court and the law which the court will later explain
to you?

Do you now have an opinion, tendency or feeling, not known to the court, that might
influence your verdict in this case?

Do you have any concern that if selected as a juror in this case you might not be
able to render a fair and impartial verdict?

Does the anticipated time frame of this trial cause any hardships for any of you? Are
there any daycare issues or other unavoidable scheduling conflicts that we need to be
aware of?

Do any of you have any physical or other impairments, taking of scheduled
medications, that need to be addressed? And | say this not to exclude you from service;



however, there are special arrangements we can make for certain situations to assist
you if you are selected as a juror.

The lawyers may now ask some questions.
USE NOTES

Before trial begins, the court should prepare and make available to counsel involved,
a list of all members of the venire, showing as a minimum their names, ages and
employment, together with such other pertinent information as may be helpful to
determining bias, prejudice or an agenda on the part of the prospective juror.

Preliminary Instruction 13-107A NMRA includes suggestions for voir dire questioning
by the court. The purpose of the voir dire examination of prospective jurors is to avoid
bias and prejudice to the litigant and to obtain jurors of understanding and intelligence.
The court will ask all or some of these questions to introduce topics for follow-up by
counsel who will search beliefs and feelings for disqualifying bias or prejudice. There is
nothing improper and it may be helpful for the court or counsel to tell the venire about
factual areas of the case, or governing legal principles, to assess jury qualifications. It is
improper, however, for the court to suggest: "But this would not affect your ability to act
fairly, would it?"

[13-104 NMRA; as amended, effective January 1, 1987; recompiled as amended,
effective March 1, 2005; as amended by Supreme Court Order No. 07-8300-022,
effective November 1, 2007; as amended by Supreme Court Order No. 08-8300-012,
effective June 13, 2008.]

Committee commentary. — The court, in its discretion, may allow a case-specific juror
guestionnaire to be distributed to the jury panel to supplement the general questionnaire
originally given to the panel. This procedure is not mandatory but may be helpful. The
right to challenge has little meaning if it is unaccompanied by the right to ask relevant
guestions on voir dire. State v. Glasgow, 2000-NMCA-076, 129 N.M. 480, 484, 10 P. 3d
159, 163, cert. denied, 129 N.M. 385. However, while voir dire assists in the selection of
a neutral and impartial jury, the trial court may limit the time allowed for each side; time
limits may move the case along and prevent counsel from using voir dire to instruct the
jury or ask repetitious questions. State v. Martinez, 2002-NMCA-036, 131 N.M. 746, 42
P.3d 851, cert. denied, 131 N.M. 737.

A juror has a constitutional right under the New Mexico Constitution to serve on a jury,
regardless of inability to speak, read or write English. It is improper to strike a juror for
cause because of difficulty in understanding the English language. The trial court must
make every reasonable effort to accommodate prospective jurors' language difficulties.
Reasonableness will be determined based on (1) steps taken to protect the juror's
rights; (2) rarity of juror's native language and difficulty of finding an interpreter; (3)
stage of jury selection process where difficulty is discovered; and (4) burden



continuance would impose on the court, remaining jurors and parties. State v. Rico,
2002-NMSC-022, 132 N.M. 570, 52 P.3d 942 (2002) and N.M. Constitution, Art. 7, 83.

ANNOTATIONS

The 2008 amendment, approved by Supreme Court Order No. 08-8300-012, effective
June 13, 2008, added the reference to the internet in the question concerning the
acquisition of knowledge from newspapers, radio or television.

The 2007 amendment, approved by Supreme Court Order No. 07-8300-022, August
28, 2007, effective for cases files on and after November 1, 2007, added the last two
paragraphs providing for an inquiry by the judge as to any individual juror hardship that
may result if the juror is selected to serve on the jury.

The 2005 amendment of this instruction (former UJI 13-104 NMRA), effective March 1,
2005, revised the first sentence and added the last sentence of the first paragraph,
changed "Are any of you" to "Do any of you" before each question and replaced
"acquainted with" to "know" in each of the questions where that phrase appeared. The
2005 amendments also expanded the question relating to whether any member of the
juror's "immediate family" had ever been a party to a lawsuit to include "any close friend
or family member" and rewrote the Use Notes.

Recompilations. — Former UJI 13-104 NMRA, "Voir dire questioning by court”, has
been revised and recompiled as UJI 13-107A NMRA, effective March 1, 2005.

Cross references. — For comparable instruction in criminal cases, see UJIl 14-120
NMRA.

13-108. Recompiled.
ANNOTATIONS

Recompilations. — Former UJI 13-108 NMRA, "Opening statement”, was revised and
recompiled as UJI 13-119 NMRA, effective March 1, 2005.

13-108A. Oath to empaneled jury.

Do you and each of you solemnly swear or affirm that you will render a true verdict
according to the law and evidence submitted?

[13-105 NMRA,; as amended, effective January 1, 1987; February 14, 1997; recompiled
as amended, effective March 1, 2005.]

Committee commentary. — A sworn jury can be waived, tactically, only under limited
circumstances. State v. Arellano, 1998-NMSC-026, 125 N.M. 709, 965 P.2d 293.



ANNOTATIONS

The 2005 amendment of this instruction (former UJI 13-105 NMRA), effective March 1,
2005, deleted in the "Use Note", "A jury is not properly empaneled until they have been
sworn" and inserted the present language.

Recompilations. — Former UJI 13-105 NMRA, "Oath to empaneled jury", was
recompiled as UJI 13-108A NMRA, effective March 1, 2005.

Cross references. — For "Oath to impaneled jury" in criminal cases, see UJI 14-123
NMRA.

13-109. Introduction to preliminary instructions.

| now have additional instructions for you about your job, my job and the job of the
lawyers. | will have other instructions during and at the end of the trial. You will also
receive a written copy of all instructions.

[Approved, effective March 1, 2005.]

13-110. Conduct of jurors.

Your job is to find and determine the facts in this case, which you must do solely
upon the evidence received in court. There are a number of important rules governing
your conduct during the trial.

First, you may discuss the evidence during the trial, but only among yourselves and
only in the jury room when all of you are present. During the recesses and
adjournments, while this case is in progress, do not discuss the case with anyone other
than yourselves. The kinds of things you may discuss include the witnesses, their
testimony, and exhibits. Be careful, however, not to make up your minds or try to
convince others about the final outcome of the case until you have heard everything - all
the evidence, the final instructions of law, and the attorneys' closing arguments. It would
be unfair to the parties if you attempt to decide the outcome of the case before you
begin final deliberations.

Second, it is for you to decide whether the witnesses know what they are talking
about and whether they are being truthful. You may give the testimony of any witness
whatever weight you believe it merits. You may take into account the witness's ability
and opportunity to observe, any interest, bias or prejudice that the withess may have,
and the reasonableness of the testimony considered in light of all the evidence in the
case.

Third, to minimize the risk of accidentally overhearing something that is not evidence
in this case, please continue to wear the jurors' badges while in and around the



courthouse. If someone happens to discuss the case in your presence, report that fact
at once to a member of the staff.

Fourth, though it is natural to visit with people you meet, please do not talk with any
of the attorneys, parties, witnesses or spectators, either in or out of the courtroom. If you
meet in the hallways or elevators, there is nothing wrong with saying "good morning" or
"good afternoon”, but your conversation should end there. If the attorneys, parties and
witnesses do not greet you outside of court, or avoid riding in the same elevator with
you, they are not being rude. They are just carefully observing this rule.

Fifth, do not consider anything you may have read or heard about the case outside
the courtroom. During the trial and your deliberations, avoid news accounts of the trial,
whether on radio, television, in the newspaper, on the internet or elsewhere. If you
happen to see or hear any news account of the trial, please report that fact to a member
of the staff.

Sixth, do not attempt any research, tests, experiments, visits to any locations
involved in this case, or other investigation, including on the internet. It would be difficult
or impossible to duplicate conditions shown by the evidence; therefore, your results
would not be reliable. Such conduct also runs contrary to the rule that your verdict must
be based solely upon the evidence presented to you. Nonetheless, in your
deliberations, you need not ignore your backgrounds, including professional, vocational,
and educational experience.

Seventh, because you are only to consider the evidence presented in the trial in this
case, you may not use your computer or phone or other electronic device at any time to
do any research on any issue arising in the trial or jury deliberations, or to comment on
what is happening in the trial or jury deliberations. Specifically, you may not text-
message or go to or use any social networking sites, including, but not limited to,
Facebook, MySpace, LinkedIn, Twitter, and/or YouTube. Don’t use internet dictionaries,
Wikipedia, or any other source of information. You may rely only on the evidence
presented in the trial in this case.

Last, there are at least two sides to every lawsuit. It is important that you keep an
open mind and not decide any part of the case until the entire case has been completed
and submitted to you. Your special responsibility as jurors demands that throughout this
trial you exercise your judgment impartially and without regard to any sympathy, bias or
prejudice.

These rules apply at all times during the trial—24 hours a day, 7 days a week—until
you return a verdict in open court and are discharged by me.

[Approved, effective March 1, 2005; as amended by Supreme Court Order No. 08-8300-
012, effective June 13, 2008; by Supreme Court Order No. 11-8300-003, effective
March 21, 2011.]



Committee commentary. — Juror misconduct includes activity by members of the jury
which is inconsistent with the instructions by the court. State v. Sena, 105 N.M. 686,
688, 736 P.2d 491, 493 (1987). Juror misconduct also includes members of the jury
making an unauthorized visit to the scene or referring to material not in evidence and
against the instructions of the court. State v. Melton, 102 N.M. 120, 122-24, 692 P.2d
45, 47-49 (Ct. App. 1984). However, jurors are allowed to take into consideration their
knowledge and impressions founded upon experience in their everyday walks of life.
State v. Mann, 2002-NMSC-001, 131 N.M. 459, 469, 39 P.3d 124, 134.

ANNOTATIONS

The 2011 amendment, approved by Supreme Court Order No. 11-8300-003, effective
March 21, 2011, added the seventh rule which prohibits jurors from using electronic
devices to research issues arising in the trial and from communicating with persons
outside the jury concerning jury deliberations.

The 2008 amendment, approved by Supreme Court Order No. 08-8300-012, effective
June 13, 2008, added the reference to the internet in the fifth and sixth rules.

Recompilations. — UJI 13-106, "Admonitions to jury on conduct”, was revised and
divided into three instructions, this instruction, UJI 13-111, "Note taking permitted" and
UJI 13-112 NMRA, "Questions by jurors", effective March 1, 2005.

Cross references. — For comparable instruction in criminal cases, see UJI 14-101
NMRA.

Admissibility of expert testimony under New Mexico law. — New Mexico has never
adopted the Joiner rule that a judge may reject expert testimony where the “analytical
gap” between the underlying evidence and the expert’s conclusions is too great. Joiner
is inconsistent with longstanding New Mexico law that leaves credibility determinations
and weighing of the evidence to the trier of fact; any doubt regarding the admissibility of
scientific evidence should be resolved in favor of admission, rather than exclusion.
Acosta v. Shell W. Expl. & Prod., Inc., 2016-NMSC-012, rev’g 2013-NMCA-009, 293
P.3d 917.

In a toxic tort case, where plaintiffs sued defendants for personal injuries resulting from
defendants’ dumping of toxic hydrocarbons in the ground where plaintiffs’ houses were
subsequently built, and where plaintiffs’ expert witness conducted a study that included
an analysis of plaintiffs’ medical conditions through patient history, medical records,
physical examinations and diagnostic testing, reviewed the scientific evidence related to
general causation, relied on animal studies establishing that pristane, a toxic chemical
found in crude oil, exposure in mice induces autoimmunity and lupus, and concluded
that plaintiffs’ inhalation, ingestion, and absorption of the combination of various toxins
from defendants’ oil and gas operations caused or aggravated plaintiffs’ lupus and other
autoimmune disorders, the district court erred when it determined that the expert’s study
and the proffered testimony would not assist the trier of fact in determining whether the



chemical mixture at issue was capable of causing lupus or other autoimmune disorders.
The expert’s causation opinion, his study, and the animal studies it relied on support a
valid scientific inference that is probative of causation, even if they do not conclusively
establish that the specific chemicals at issue can cause lupus or other autoimmune
disorders. The expert’s study and his causation testimony were relevant and should
have been admitted. Acosta v. Shell W. Expl. & Prod., Inc., 2016-NMSC-012, rev’g
2013-NMCA-009, 293 P.3d 917.

Juror discussions of the evidence prior to final deliberations are protected. —
Juror discussions of the evidence throughout trial and among themselves prior to final
deliberations, as permitted by UJI 13-110 NMRA, are protected from disclosure by
Paragraph B of Rule 11-606 NMRA. Acosta v. Shell W. Expl. & Prod., Inc., 2013-
NMCA-009, 293 P.3d 917, cert. granted, 2012-NMCERT-012.

Juror discussions of the evidence prior to final deliberations. — Where, in a toxic
tort case, plaintiffs sued defendants for personal injuries resulting from defendants’
negligent deposition of toxic petrochemicals the jury found against plaintiffs on all
claims; plaintiffs moved for a new trial on the grounds of juror misconduct and prejudice;
and plaintiffs’ motion was supported by juror affidavits that before final deliberations
jurors had made statements that some of plaintiffs’ symptoms were the result of
medication side effects, that one plaintiff was ill with something other than
contamination, that asthma and bronchitis could only be diagnosed by a chest x-ray
contrary to plaintiffs’ medical expert, that the department of health went to the
neighborhood because of tuberculosis, regarding the sexual orientation and morals of
two plaintiffs, and that the oil companies would pull out of town in the event of a pro-
plaintiff verdict, the district court improperly considered the juror statements because
they were permissible comments on the evidence and therefore inadmissible under
Rule 11-606 NMRA. Acosta v. Shell W. Expl. & Prod., Inc., 2013-NMCA-009, 293 P.3d
917, cert. granted, 2012-NMCERT-012.

Juror statements indicating juror prejudice. — Where, in a toxic tort case, plaintiffs
sued defendants for personal injuries resulting from defendants’ negligent deposition of
toxic petrochemicals that plaintiffs alleged caused plaintiffs’ lupus and other
autoimmune disorders; the jury found against plaintiffs on all claims; plaintiffs moved for
a new trial on the grounds of juror prejudice; and plaintiffs’ motion was supported by
juror affidavits that after three days of a seventeen day trial, one juror stated "Why are
we here? This is a waste of time" and "we know what the outcome is" and complained
that the juror was tired of hearing the same evidence and wanted to go home, if the
statements were evidence of a fixed predetermination of the final outcome of the trial,
the district court could consider and evaluate the statement because the statement
would violate UJI 13-110 NMRA and fall outside the protection of Rule 11-606 NMRA.
Acosta v. Shell W. Expl. & Prod., Inc., 2013-NMCA-009, 293 P.3d 917, cert. granted,
2012-NMCERT-012.



It is gross misconduct on part of juror to violate the court's instructions and visit
the scene of an accident. Skeet v. Wilson, 1966-NMSC-182, 76 N.M. 697, 417 P.2d
889.

Jurors' communication on trial chronology. A juror's conversation with an alternate
juror during deliberations regarding chronology of trial was not improper. There are
sound practical reasons for jurors discussing matters such as the chronology of the trial
and such communications do not indicate that, in making its decision, the jury
improperly considered extraneous information. Gallegos v. Southwest Community
Health Servs., 1994-NMCA-037, 117 N.M. 481, 872 P.2d 899.

No abuse of discretion in denying voir dire of jury where there is no evidence that
the jury was exposed to extraneous information. — Where defendant was charged
with battery on a peace officer, and where, at trial, the spouse of one of the jurors sat in
the gallery during the first two days of trial and on two occasions outside the presence
of the jury but in the presence of the juror’s spouse, references were made regarding
defendant’s incarceration, the district court did not abuse its discretion in denying
defendant’s request to poll the jury for evidence of misconduct, because defendant
failed to direct the court to any evidence that the jury was exposed to extraneous
information related to his incarceration during trial. State v. Salas, 2017-NMCA-057,
cert. denied.

Ambiguous oral, pre-evidentiary instruction, that there "are at least two sides to
every lawsuit" was not reversible error, in light of the court's subsequent instructions on
the burden of proof and presumption of innocence. State v. Lucero, 1990-NMCA-042,
110 N.M. 50, 791 P.2d 804.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 75A Am. Jur. 2d Trial § 567 et seq.; 75B
Am. Jur. 2d Trial § 1493 et seq.

Prejudicial effect of unauthorized view by jury in civil case of scene of accident or
premises in question, 11 A.L.R.3d 918.

Propriety of juror's tests or experiments in jury room, 31 A.L.R.4th 566.

Prejudicial effect of jury's procurement or use of book during deliberations in criminal
cases, 31 A.L.R.4th 623.

Prejudicial effect of jury's procurement or use of book during deliberations in criminal
cases, 35 A.L.R.4th 626.

Prejudicial effect, in civil case, of communications between court officials or attendants
and jurors, 31 A.L.R.5th 572.

89 C.J.S. Trial 88 452 to 454.



13-110A. Instruction to jury.:

Ladies and gentlemen, we have at least one [non-English-speaking] [hearing-
impaired]? juror who is participating in this case. New Mexico law permits all citizens to
serve on a jury whether or not [English is their first language] [they are hearing-
impaired].2 You must include this [these] juror(s) in all deliberations and discussions on
this case. To help you communicate, the juror(s) will be using the services of the official
court interpreter. The following rules govern the conduct of the interpreter and the jury:

1. The interpreter’s only function in the jury room is to interpret between
[English and [the non-English-speaking juror(s)’ native language]] [speech and sign
language].2

2. The interpreter is not permitted to answer questions, express opinions,
have direct conversations with other jurors or participate in your discussions or
deliberations.

3. The interpreter is only permitted to speak directly to a member of the jury
to ensure that the interpreter’s equipment is functioning properly and to advise the jury
foreperson if a specific interpreting problem arises that is not related to the factual or
legal issues in the case.

4, No gesture, expression, sound or movement made by the interpreter in
the jury room should influence your opinion or indicate how you should vote.

5. If you can speak both English and [the language of the non-English
speaker] [read sign language],2 you must speak only English in the jury room so the rest
of the jury is not excluded from any conversation.

6. Leave all interpretations to the official court interpreter. The interpreter is
the only person permitted to interpret conversations inside the jury room and testimony
in the courtroom.

7. You must immediately report any deviation from these rules by submitting
a note identifying the problem to the judge or court personnel.

USE NOTES

1. For cases filed before March 1, 2005, this instruction must be read before
deliberations whenever a non-English-speaking juror or hearing-impaired juror is
serving on the jury. For cases filed after March 1, 2005, this instruction must be read
with the preliminary instructions whenever a non-English-speaking juror or hearing-
impaired juror is serving on the jury.

2. Use only the applicable alternative or alternatives.



[Adopted by Supreme Court Order No. 08-8300-043, effective December 31, 2008.]

Committee commentary. — This instruction is modeled on Appendix B to State v.
Pacheco, 2007-NMSC-009, 141 N.M. 340, 155 P.3d 745. In civil cases filed after March
1, 2005, jurors are allowed to discuss, among themselves, the evidence during trial. See
UJI 13-110 NMRA.

[Adopted by Supreme Court Order No. 08-8300-043, effective December 31, 2008.]

13-110B. Pre-deliberation oath to interpreter.

‘Do you solemnly swear or affirm that you will not interfere with the jury’s
discussions or deliberations in any way by expressing any ideas, opinions or
observations that you may have during discussions or deliberations and that you will
strictly limit your role during discussions or deliberations to interpreting?”

USE NOTES

This instruction must be given with the preliminary instructions for cases filed after
March 1, 2005, whenever a non-English-speaking juror or hearing-impaired juror is
serving on the jury. For cases filed before that date, it must be given before
deliberations whenever a non-English-speaking juror or hearing-impaired juror is
serving on the jury.

[Adopted by Supreme Court Order No. 08-8300-043, effective December 31, 2008; as
amended by Supreme Court Order No. 14-8300-022, effective for all cases pending or
filed on or after December 31, 2014.]

Committee commentary. — This instruction is modeled on Appendix A to State v.
Pacheco, 2007-NMSC-009, 141 N.M. 340, 155 P.3d 745. In civil cases filed after March
1, 2005, jurors are allowed to discuss, among themselves, the evidence during trial. See
UJI 13-110 NMRA.

[Adopted by Supreme Court Order No. 08-8300-043, effective December 3, 2008.]
ANNOTATIONS

The 2014 amendment, approved by Supreme Court Order No. 14-8300-022, effective
December 31, 2014, in the title of the rule, added “Pre-deliberation”.

13-110C. Use of interpreter.:

No matter what language people speak, they have a right to have their testimony
heard and understood. You are about to hear a trial in which a court-certified interpreter
will interpret for one or more of the [witnesses]. The interpreter is required to remain
neutral. The interpreter is required to interpret what is spoken, or translate documents,



between English and (specify other language) accurately and
fairly to the best of the interpreter’s skill and judgment.

Some of you may speak or understand (specify other
language). Ordinarily because the court-certified interpreters must abide by an oath and
with standards and the ethics of their profession, their interpretation is presumed to be
accurate. However, if based on your understanding of (specify
other language), you firmly believe that the interpreter has incorrectly interpreted either
a question or a witness’s response to the question, you may give the bailiff a note
before the witness leaves the stand stating your concern. | will decide whether and how
to address your concern.

If I decide to leave the interpretation as expressed by the interpreter you must only
consider the interpreter’s English interpretation, even if you still disagree with the
interpreter’s interpretation. What the witness(es) may have said in
(specify other language), before the interpreter’s interpretation,
is not evidence and may not be used by you in any way in your deliberations.

You must evaluate the interpreted testimony as you would any other testimony. That
is, you must not give interpreted testimony any greater or lesser weight than you would
if the witness had spoken English.

Keep in mind that a person might speak some English without speaking it fluently.
That person has the right to the services of an interpreter. Therefore, you shall not give
greater or lesser weight to a person’s interpreted testimony even if you think the witness
speaks some English.

USE NOTES

1. This instruction is to be used whenever a witness interpreter is necessary. The
instruction may be adapted for use with signed language or other types of interpreters.

[Adopted by Supreme Court Order No. 14-8300-022, effective for all cases pending or
filed on or after December 31, 2014.]

13-111. Note taking permitted.

You are allowed, but not required, to take notes during the trial. Note paper will be
provided for this purpose. Notes should not take the place of your independent memory
of the evidence. When taking notes, please remember the importance of paying close
attention to the trial. Listening to and watching witnesses during their testimony will help
you to assess their appearance, behavior, memory and whatever else bears on their
believability.

At each recess you may leave your notes on your chair or take them with you to the
jury room. At the end of the day, the baliliff will store your notes and return them to you



when the trial resumes. At no time will anyone read your notes. At the end of the case
the notes will be collected and destroyed.

[Approved, effective March 1, 2005.]
ANNOTATIONS

Cross references. — For comparable instruction in criminal cases, see UJI 14-101
NMRA.

This instruction permitting note taking replaces Paragraph 8 of former UJI 13-106 which
provided for note taking in the discretion of the trial judge, effective March 1, 2005.

13-112. Questions by jurors.

Ordinarily, the attorneys will develop all pertinent evidence. It is the exception rather
than the rule that an individual juror will have a question that remains unanswered after
all of the evidence is presented. However, if you feel an important question has not
been asked or answered, write it down on a piece of your notepaper and give it to the
bailiff before the witness leaves the stand. | will decide whether or when your question
will be asked. Rules of evidence or other considerations apply to questions you submit
and may prevent the question from being asked. If the question is not asked, please do
not give it any further consideration, and please do not hold it against either side that
you did not get an answer.

[Approved, effective March 1, 2005.]
ANNOTATIONS

Cross references. — For comparable instruction in criminal cases, see UJI Criminal
14-101 NMRA.

This instruction replaced former Paragraph 9 of UJI Civil 13-106 NMRA, effective March
1, 2005.

13-113. The court.

It is my job to preside over the trial, decide and instruct on questions of law and rule
upon what evidence may be admitted for your consideration.

No gesture, remark or comment | make should influence your decision in this case.
At times | may ask questions of witnesses. If | do, such questions do not in any way
indicate my opinion about the facts or indicate the weight | feel you should give to the
testimony of the witness.

[Approved, effective March 1, 2005.]



ANNOTATIONS

Cross references. — For comparable instruction in criminal cases, see UJI Criminal
14-101 NMRA.

13-114. Corporation a party. (Optional as preliminary instruction.)

The (plaintiff, defendant, or other party) in this case is a
corporation. A corporation is entitled to the same fair and unprejudiced treatment as an
individual and you should decide the case with the same impartiality as you would use
in deciding a case between individuals.

USE NOTES

In order to facilitate juror understanding of the law and the legal process, it is helpful
to provide instructions on certain issues before trial begins or during trial, when
particular issues arise. This learn-as-you-go approach avoids overloading the jurors with
a mountain of instructions at the end of the case. The courts are encouraged to provide
some instructions earlier in the case. Optional instructions 13-114 NMRA through 13-
118 NMRA are the kind of instructions which may be appropriate to give before trial
begins. They may be given whenever requested by counsel. When given before or
during trial, instructions shall be read to the jury. These instructions will not be re-read at
the end of the case, but may be submitted to the jury with the complete packet of written
instructions at the end of the case, upon request of counsel. Nothing in these use notes
precludes the submission of any other instruction before or during trial, if it may be
helpful to the jury.

[13-206 NMRA; as amended, effective January 1, 1987; recompiled and amended,
effective March 1, 2005.]

Committee commentary. — Failure to give this instruction, when requested, was held
to be reversible error in De La O v. Bimbo's Restaurant, Inc., 89 N.M. 800, 558 P.2d 69
(Ct. App. 1976), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976).

ANNOTATIONS
The 2005 amendment of this instruction (former 13-206 NMRA), effective March 1,
2005, added "(Optional as preliminary instruction.)" in the catchline and replaced the
former Use Note and replaced it with the present note.

Recompilations. — UJI 13-206 NMRA was amended and recompiled as 13-114
NMRA, effective March 1, 2005.

13-115. Two or more plaintiffs. (Optional as preliminary instruction.)



Although there is more than one plaintiff in this action, it does not follow from that
fact alone that if one is entitled to recover, another is entitled to recover. The rights of
the various plaintiffs in this lawsuit are separate and distinct, and you should decide the
issues as if each plaintiff had brought a separate lawsuit.

[In this connection, you will note that some of the instructions apply to one plaintiff,
while other instructions apply to all plaintiffs.]

USE NOTES
See UJI 13-114 NMRA.

[19.1; 13-1901 NMRA,; as amended, effective January 1, 1987; recompiled and
amended, effective March 1, 2005.]

ANNOTATIONS

The 2005 amendment of this instruction (former 13-1901 NMRA), effective March 1,
2005, added "(Optional as preliminary instruction.)" in the catchline and replaced the
former Use Note and replaced it with the present note.

Recompilations. — UJI 13-1901 NMRA was amended and recompiled as UJI 13-115
NMRA, effective March 1, 2005.

13-116. Two or more defendants. (Optional as preliminary
instruction.)

Although there is more than one defendant in this action, it does not follow from that
fact alone that if one is liable another is liable. Each defendant is entitled to a fair
consideration of that defendant's own defense. You will decide each defendant's case
separately, as if each were a separate lawsuit.

USE NOTES
See UJI 13-114 NMRA.

[13-1902 NMRA; as amended, effective January 1, 1987; recompiled and amended,
effective March 1, 2005.]

ANNOTATIONS
The 2005 amendment of this instruction (former 13-1902 NMRA), effective March 1,

2005, added "(Optional as preliminary instruction.)" in the catchline and replaced the
former Use Note and replaced it with the present note.



Recompilations. — UJI 13-1902 NMRA was amended and recompiled as UJI 13-116
NMRA, effective March 1, 2005.

13-117. Jury duty to consult. (Optional as preliminary instruction.)

In deliberating on this case, it is your duty to consult with one another and to decide
the case only after an impartial consideration of the evidence. In the course of your
deliberations, do not hesitate to re-examine your own views and change your opinion, if
convinced it is wrong, but do not give up your honest conviction as to the weight or
effect of evidence solely because of the opinion of your fellow jurors, or for the mere
purpose of returning a verdict. Remember that you are not partisans but judges - judges
of the facts. Your sole interest is to determine the truth from the evidence in the case.

USE NOTES
See UJI 13-114 NMRA.

[13-1903 NMRA; as amended, effective January 1, 1987; recompiled and amended,
effective March 1, 2005.]

ANNOTATIONS

The 2005 amendment of this instruction (former 13-1903 NMRA), effective March 1,
2005, added "(Optional as preliminary instruction.)" in the catchline, deleted "as the
jurors”, changed "erroneous" to "wrong" and "surrender” to "give up" and replaced the
former Use Note with the present note.

Recompilations. — UJI 13-1903 NMRA was amended and recompiled as UJI 13-117
NMRA, effective March 1, 2005.

Cross references. — For comparable instruction in criminal cases, see UJI Criminal
14-6008 NMRA.

It was not an abuse of discretion for the trial judge to refuse to give instruction on the
duty of jurors to consult. Perea v. Stout, 1980-NMCA-077, 94 N.M. 595, 613 P.2d 1034,
cert. denied, 94 N.M. 674, 615 P.2d 991, 449 U.S. 1035, 101 S.Ct. 610, 66 L.Ed.2d 496
(1980).

13-118. Exclusion of witnesses. (Optional)

The rule of exclusion of witnesses is in effect. This means that, until excused as a
witness by me, all witnesses will remain outside the courtroom except when testifying.
They will wait in the areas directed by the bailiff unless other arrangements have been
made with the attorney who has called them. The rule also forbids witnesses from telling
anyone but the lawyers what they will testify about or what they have testified to. If



witnesses do talk to the lawyers about their testimony, other witnesses and jurors
should avoid being present or overhearing.

The lawyers are directed to inform all witnesses of these rules and to remind them of
their obligations. The parties and their lawyers should keep a careful lookout to prevent
any potential witness from remaining in the courtroom if they enter by mistake.

USE NOTES

Rule 11-615 NMRA of the Rules of Evidence specifically provides that witnesses
may be excluded so that they cannot hear the testimony of other withesses. When
properly invoked, this instruction is mandatory.

The rule does not apply to a natural person who is a party or a designated
representative of an association, corporation or like entity.

Likewise, the rule does not apply to a person whose presence is shown by a party to
be essential to the presentation of a claim, e.g., an agent who handled the transaction
being litigated or an expert witness.

[13-107; as amended, effective January 1, 1987; November 1, 1991; recompiled and
amended, effective March 1, 2005.]

ANNOTATIONS

Recompilations. — UJI 13-107 NMRA, "Rule of Exclusion”, was rewritten and
recompiled as UJI 13-118 NMRA, effective March 1, 2005.

Cross references. — For comparable instruction in criminal cases, see UJI 14-101
NMRA.

13-119. Opening statements.

A trial begins with the lawyers telling you what they expect the evidence to show.
These statements and other statements made by the lawyers during the course of the
trial can be of considerable assistance to you in understanding the evidence as it is
presented at trial. Statements of the lawyers, however, are not themselves evidence.
The evidence will be the testimony of witnesses, the exhibits, and any facts agreed to
by the parties. After you have heard all the evidence, | will give you final instructions on
the law. The lawyers will argue the case, and then you will retire to the jury room to
arrive at a verdict.

The plaintiff's attorney will now make an opening statement.

[13-108 NMRA; as amended, effective January 1, 1987; November 1, 1991; recompiled
and amended, effective March 1, 2005.]



ANNOTATIONS

Recompilations. — UJI 13-108 NMRA, "Opening statement”, was rewritten and
recompiled as 13-119 NMRA, effective March 1, 2005.

Cross references. — For comparable instruction in criminal cases, see UJI Criminal
14-101 NMRA.

Appendix Chapter 1
APPENDICES
Appendix 1. Sample preliminary instructions to the venire.
LADIES AND GENTLEMEN:
Good [morning] [afternoon] ladies and gentlemen:
You have been summoned here as prospective jurors.

Jury service is an honored tradition. From its beginning our country has relied on
citizens to apply their collective wisdom, experience, and fact-finding abilities to decide
disputes under the law.

| am Judge Arturo Baca. My bailiff, who will escort you and assist in communicating
with the court, is Charles Decker. If you need anything during the trial the bailiff would
be happy to help. The court reporter is Ellen Fort. This person makes a record of
everything said in court.

This trial is expected to last three days. We will all do our best to move the case
along, but delays will occur. During delays, | may be deciding legal questions in this
case, or emergency matters in other cases.

The usual hours of trial will be from 9:00 a.m. to 4:30 p.m. with lunch and occasional
rest breaks. Unless a different starting time is announced, please report to the jury room
by 8:45 a.m. Do not come back into the courtroom until you are called by the bailiff.

The case which you are about to try is a civil case, not a criminal case. It is a lawsuit
filed by Able Baker, who is the plaintiff, against C.D. Insurance Company, who is the
defendant.

The plaintiff seeks compensation from the defendant for damages that plaintiff says
were caused by Breach of Contract and by Bad Faith.

The plaintiff says that defendant denied payment of plaintiff's claim under the terms
of a health insurance policy for reasonable medical treatment necessarily undergone by



plaintiff. The plaintiff also says that defendant's failure to pay the claim was frivolous or
unfounded and the result of defendant's failure to conduct a timely and fair investigation
of the claim. The defendant denies that its failure to pay the claim was frivolous or
unfounded. Defendant says that its investigation of the claim was timely and fair, and
that the investigation showed that plaintiff's medical treatment was not reasonably
necessary under the terms of the contract, but was excluded from coverage because it
was experimental.

An erroneous or incorrect failure to pay a claim is a breach of contract. A frivolous or
unfounded failure to pay a claim is a bad faith breach of the duty to act honestly in good
faith in the performance of the insurance contract. The terms "frivolous or unfounded"
mean an arbitrary or baseless refusal to pay, lacking support in the wording of the
insurance policy or the circumstances surrounding the claim. An insurance company
does not act in bad faith by denying a claim for reasons which are reasonable, even
though incorrect, under the terms of the policy. Please stand for the administration of
your oath.

Do you and each of you solemnly swear or affirm that you will well and truly answer
any and all questions asked of you by the court or by the lawyers about your
gualifications to serve as a juror in this case?

You now will be asked questions by me and by the lawyers so we can select the jury
for this case. Each of you is under oath and must truthfully answer the questions. The
court will not permit improper questions. Your answers should be straightforward and
complete. You must speak out so the court and the lawyers for both sides can clearly
hear your answers. If you would prefer not to answer any particular question in front of
other people, please say so, and we will address your concern privately.

We will select eight jurors to serve as the jury to hear this case. Two will be alternate
jurors. We use alternates to avoid the time and expense of starting a new trial in the
event one of you becomes sick or has an emergency. Six jurors will participate in final
deliberations.

| will begin the preliminary questions. After my questions, the attorneys for the
parties may have further questions. If your answer is "yes" to any of these questions,
please raise your hand until you are noticed. Also, if, at any time, you need to change or
add to the answers you made to the written questionnaire, please raise your hand.

(The lawyers may now ask some questions.)

(To those selected.)

Please stand for the administration of your oath.

Do you and each of you solemnly swear or affirm that you will render a true verdict
according to the law and evidence submitted?



Other examples of statements of the case

The foregoing example is for an insurance-bad-faith case. The following are other
examples of statements, some being more detailed than others. No specific format is
required.

Slip and fall

The plaintiff says that defendant failed to use ordinary care to keep its grocery store
premises safe and that plaintiff slipped in a puddle of water, suffering injuries as a
result. Defendant says that it did keep its premises safe and that despite reasonable
inspections it was unaware that water had accumulated where plaintiff fell. Defendant
also says that plaintiff failed to exercise ordinary care for his own safety when he
stepped into the puddle and that any injuries he received are a result of his own
negligence.

Automobile accident

The plaintiff says that he was injured in an auto collision at the Albuquerque
intersection of Washington and Lomas on July 17 last year. He says that defendant was
negligent and violated the law by failing to stop at a red light. Defendant denies that the
light was red and says that plaintiff was negligent in failing to keep a proper lookout.
Defendant also says that the City was negligent in placing a traffic control box on the
northeast corner of the intersection that blocked his view of traffic coming from plaintiff's
direction. And defendant says that plaintiff failed to exercise ordinary care to minimize or
lessen his damages.

You will be required to apply certain legal definitions in deciding this case. For your
guidance | am providing you with certain definitions at this time:

Duty of a driver

It is the duty of every operator of a vehicle to exercise ordinary care, at all times, to
prevent an accident.

Ordinary care

"Ordinary care" is that care which a reasonably prudent person would use in the
conduct of the person's own affairs. What constitutes "ordinary care" varies with the
nature of what is being done. As the risk of danger that should reasonably be foreseen
increases, the amount of care required also increases. In deciding whether ordinary
care has been used, the conduct in question must be considered in the light of all the
surrounding circumstances.

Negligence



The term "negligence” may relate either to an act or a failure to act. An act, to be
"negligence," must be one which a reasonably prudent person would foresee as
involving an unreasonable risk of injury to himself or to another and which such a
person, in the exercise of ordinary care, would not do. A failure to act, to be
"negligence,” must be a failure to do an act which one is under a duty to do and which a
reasonably prudent person, in the exercise of ordinary care, would do in order to
prevent injury to himself or to another.

Violation of statute

There was a law in effect at the time of the occurrence that provided traffic shall stop
when facing a red light. Violation of this law constitutes negligence as a matter of law
unless you determine that such violation was excusable or justified.

Duty to keep a proper lookout

It is the duty of every operator of a vehicle, at all times, to keep a proper lookout so
as to avoid placing the operator or others in danger and to prevent an accident. The
duty to keep a proper lookout requires more than merely looking. It also requires a
person to actually see what is in plain sight or is obviously apparent to one under like or
similar circumstances. Further, with respect to that which is not in plain sight or readily
apparent, a person is required to appreciate and realize what is indicated by that which
is in plain sight.

Mitigation of damages

An injured person must exercise ordinary care to minimize or lessen his damages.
Damages caused by his failure to exercise such care cannot be recovered.

Medical negligence

The plaintiff says that defendant's diagnosis or treatment fell below the acceptable
standard of care for doctors practicing under similar circumstances, and that plaintiff
suffered injury and damages as a result. The defendant denies this, and says that if
plaintiff has suffered any injury or damage, such resulted from negligence of hospital
personnel or unavoidable medical complications.

Wrongful termination of employment

The plaintiff says that she was terminated from her employment with defendant for a
reason prohibited by law, namely because she complained about unsafe working
conditions to the State Occupational Health and Safety Bureau. The plaintiff seeks
compensation for damages caused by the termination and for punitive damages. The
defendant denies that it terminated the plaintiff because of her complaint, and says that
plaintiff was terminated because of habitual tardiness and poor job performance.



[Approved, effective March 1, 2005.]

CHAPTER 2
Instructions During Trial

Introduction

Trial judges are encouraged, when the occasion arises during the course of the trial,
to give pertinent instructions to the jury with the dual purpose of giving the jury
meaningful aid when it will do the most good and also of reducing the volume of
instructions at the close of the trial.

It may be advisable to instruct the jury both at the time the occasion arises and, if
requested by counsel, at the close of the trial.

In this chapter, several forms of instructions are presented of the type which can be
given at the appropriate time during the course of the trial. For example, the reading of a
deposition or answers to interrogatories may be explained by the court. The trial court
may find it expedient, and helpful to the jury, to instruct them during the course of the
trial on matters such as cautionary instructions, the definition of circumstantial evidence,
and instructions found in other chapters as well.

[As amended, effective January 1, 1987; March 1, 2005.]
ANNOTATIONS

The 2005 amendment, effective March 1, 2005, deleted from the second paragraph the
second sentence which read: “In any event, all instructions sent to the jury room should
have been read at the close of the trial.”

Am. Jur. 2d, A.L.R. and C.J.S. references. — 75A Am. Jur. 2d Trial § 1104.

88 C.J.S. Trial § 299.

13-201. Recess instruction.

During recess, do not discuss this case with anyone other than yourselves and,
then, only in the jury room when all of you are present. Do not attempt to decide the
outcome of the case before you begin final deliberations. Please continue to wear the
jurors' badges while in and around the courthouse. If someone other than a fellow juror
happens to discuss the case in your presence, report that fact at once to a member of
the staff. If you happen to see or hear any news accounts of this trial, please report that
fact to a member of the staff.

USE NOTES



This instruction given more completely as UJI 13-110 NMRA can be repeated from
time to time at recesses and at the end of each day.

[As amended, effective January 1, 1987; March 1, 2005.]
Committee commentary. — This is not a mandatory instruction. See Rule 1-051 of the
Rules of Civil Procedure. It is a summary of several admonitions contained in the

general instructions which will be given to the jury after they are empaneled and before
the presentation of evidence.

ANNOTATIONS
The 2005 amendment, effective March 1, 2005, rewrote this instruction.
Jurors' communication on trial chronology. — A juror's conversation with an
alternate juror during deliberations regarding chronology of trial was not improper. There
are sound practical reasons for jurors discussing matters such as the chronology of the
trial and such communications do not indicate that, in making its decision, the jury
improperly considered extraneous information. Gallegos v. Southwest Community
Health Servs., 1994-NMCA-037, 117 N.M. 481, 872 P.2d 899.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 75B Am. Jur. 2d Trial § 1493 et seq.

Prejudicial effect, in civil case, of communications between court officials or attendants
and jurors, 31 A.L.R.5th 572.

89 C.J.S. Trial 88 452 to 454.

13-202. Discussion of exhibits prohibited.

When an exhibit is presented to you in open court, you should not discuss it with
other jurors. You should not point out to another juror matters that seem important to
you. You should not whisper back and forth with other jurors about the exhibit. You will
have an opportunity to discuss the exhibits in the jury room.

USE NOTES

This instruction may be given when exhibits are presented to the jury.

[As amended, effective January 1, 1987; March 1, 2005.]

Committee commentary. — See committee commentary to UJI 13-201 NMRA.

ANNOTATIONS



The 2005 amendment, effective March 1, 2005, added "in open court" in the first
sentence and in the last sentence replaced "when the case is finally submitted to you for
your decision™" with "in the jury room".

Am. Jur. 2d, A.L.R. and C.J.S. references. — 75B Am. Jur. 2d Trial 8 1541 et seq.

89 C.J.S. Trial 88 452 to 454.
13-203. Deposition testimony.

A deposition is testimony taken under oath before trial and has been preserved [in
writing] [by video]. This testimony is entitled to the same consideration as any other
testimony at this trial.

USE NOTES

This instruction should be given when a deposition is first admitted into evidence and
may be repeated at the close of the case as provided in this chapter. The bracketed
material will be used as required in each case.

At the time the deposition is offered, it may be appropriate for the court to explain the
reason for the use of the deposition testimony.

[As amended, effective January 1, 1987; March 1, 2005.]

Committee commentary. — The circumstances under which depositions may be used
at trial are set forth in Rule 1-032A of the Rules of Civil Procedure. This instruction
emphasizes to the jury that deposition testimony should be considered the same as
testimony offered by a witness personally appearing at the trial.

ANNOTATIONS

The 2005 amendment, effective March 1, 2005, revised the first sentence of this
instruction to replace "Deposition testimony is testimony that was taken" to "A
deposition is testimony taken" and to replace in the second sentence "that you give"
with "as". The 2005 amendments also rewrote the first paragraph of the Use Note. The
committee commentary was deleted.

Failure to give instruction when deposition used to impeach. — Where a
deposition is used to impeach testimony, the trial judge’s failure to give this instruction is
not reversible error. Adams v. United Steelworkers, 1982-NMSC-014, 97 N.M. 369, 640
P.2d 475.

13-204. Interrogatories.



Interrogatories are written questions asked by one party to another before trial and
answered under oath. The questions and answers may be read at trial as evidence. The
answers read to you are entitled to the same consideration as any other testimony.

USE NOTES

This instruction should be given when the answers to interrogatories are first
admitted into evidence and may be repeated at the close of the case as provided in this
chapter.

[As amended, effective January 1, 1987; March 1, 2005.]

Committee commentary. — Answers to written interrogatories may be used against
the party who made the answers, but they cannot ordinarily be used by the party
answering interrogatories because they are not subject to cross-examination. Crabtree
v. Measday, 85 N.M. 20, 508 P.2d 1317 (Ct. App. 1973), cert. denied, 85 N.M. 5, 508
P.2d 1302 (1973). When part of answers to interrogatories are offered in evidence, the
person answering the interrogatories has a right to introduce or to have introduced all of
the interrogatories which are relevant to or which tend to explain or correct the answers
submitted. Albuquerque Nat'l| Bank v. Clifford Indus., Inc., 91 N.M. 178, 571 P.2d 1181
(1977).

ANNOTATIONS

The 2005 amendment, effective March 1, 2005, revised the second sentence to delete
"are testimony under oath and" and to replace "that you give" with "as". The Use Note
was amended to insert "first" prior to "admitted into evidence".

13-205. Patient's history as told to doctor.

A medical withess may testify about statements concerning a person's medical
history and condition that were made for purposes of diagnosis or treatment. [Such
statements are not evidence of their own truth, but they may be considered to show the
information upon which the witness's diagnosis or medical opinion was based.] To
whatever extent the opinion of the witness is based upon such statements, you may
consider the trustworthiness of the statements in determining the weight to be given to
the witness's opinion.

USE NOTES

This instruction should be given, if requested by counsel, when a medical witness
testifies to a statement concerning a person’'s medical history or condition made for
purposes of diagnosis or treatment. If the statement is not admissible for its truth, the
bracketed sentence should be given and the instruction may be given as a limiting
instruction at the time the witness testifies. If not given at that time, the instruction



should be given at the conclusion of the case, if requested by counsel, with the other
instructions to the jury.

[As amended, effective January 1, 1987; November 1, 1991; February 1, 1994; January
1,1996.]

Committee commentary. — Statements concerning a patient's medical history and
condition, given for purposes of diagnosis or treatment, are admissible in evidence to
show the basis for a medical witness's diagnosis or opinion, even if they are not
admissible to prove the truth of the matters stated; when they are so admitted the court
should, if requested, give an appropriate limiting instruction. See Waldroop v. Driver-
Miller Plumbing & Heating Corp., 61 N.M. 412, 301 P.2d 521 (1956); see also UJI 13-
210 and Rule 11-105 of the Rules of Evidence. Such statement may also be admissible
to establish the truth of the matters asserted, e.g. as the admissions of a party opponent
or under an exception to the hearsay rule. See NMRA, Rules 11-801(D)(2) & 11-803(D).
In either event this instruction informs the jury that it should independently evaluate the
reliability of information used by expert witnesses in arriving at their opinions. Cf. UJI
13-209, 13-213.

ANNOTATIONS

The 1996 amendment, effective January 1, 1996, rewrote the instruction and rewrote
the Use Note and Commentary.

The 1991 amendment, effective for cases filed on or after November 1, 1991, made

substitutions to make references gender neutral in the first sentence of the instruction
and in the first sentence of the Use Note.

13-206. Recompiled.
ANNOTATIONS

Recompilations. — UJI 13-206 NMRA relating to a corporation as a party was
recompiled as UJI 13-114 NMRA, effective March 1, 2005.

13-207. Witness interviewed by attorney.

An attorney has the right to interview a witness for the purpose of learning what
testimony the witness will give.

USE NOTES

This instruction should be given when some question has been raised with reference
to the propriety of an attorney talking to a witness prior to his testimony.

[As amended, effective January 1, 1987; March 1, 2005.]



ANNOTATIONS

The 2005 amendment, effective March 1, 2005, deleted the last sentence of the
instruction which provided "The fact that the witness has talked to an attorney does not
reflect adversely on the truth of such testimony".

13-208. Insurance has no bearing.

The [possible] existence of any insurance or employment-related benefits has no
bearing on whether [a] [the] defendant [was negligent] [is liable] or on the amount of any
damages that may be awarded to [a] [the] plaintiff.

[You have heard evidence that (plaintiff, defendant, etc.) [was insured] [was covered
by certain employment benefits]. You may consider this evidence only for the purpose
of proving (agency, ownership or control, bias or prejudice of a witness, etc.). You must
not consider the existence of insurance or other benefits in determining any other issue
in this case.]

USE NOTES

The first paragraph of this instruction should be given in all cases, with the first
bracketed term included, to instruct the jury that it may not consider the presence or
absence of insurance, whether liability insurance, health insurance, or employment-
related benefits for either the plaintiff or the defendant, in determining liability or
damages. See Safeco Ins. Co. v. United States Fid. & Guar. Co., 1984-NMSC-045, 11
17-19, 101 N.M. 148, 679 P.2d 816; Rule 11-411 NMRA. The bracketed words “was
negligent” or “is liable” should be chosen depending on whether negligence or some
other basis of liability is asserted.

In a case where evidence of insurance has been admitted pursuant to Rule 11-411
after the court’s consideration of such evidence under Rule 11-403 NMRA, the entire
instruction should be read, with the first bracketed term excluded, near the time of the
disclosure and again at the close of trial. The proper purpose for use of the evidence,
stated with precision and clarity, should be inserted in the second paragraph.

The use of evidence pursuant to Rule 11-411 presupposes disclosure to the court
outside the presence of the jury that an insured status will be elicited for the purpose set
forth in this instruction.

This instruction may also be used as a curative instruction in the event evidence of
insurance is introduced inadvertently rather than for a permissible purpose. In such a
case, the second paragraph of the instruction should be modified to inform the jury that
it must not consider the existence of insurance in determining any issue.



[As amended, effective January 1, 1987; March 1, 2005; as amended by Supreme
Court Order No. 21-8300-017, effective for all cases filed or pending on or after
December 31, 2021.]

Committee commentary. — This instruction follows the ruling of the Supreme Court in
Safeco Ins. Co., 1984-NMSC-045. When the reference to insurance is neither
inadvertent nor for permissible purposes, mistrial may be the appropriate remedy. See
id.

[As amended by Supreme Court Order No. 21-8300-017, effective for all cases filed or
pending on or after December 31, 2021.]

ANNOTATIONS

The 2021 amendment, approved by Supreme Court Order No. 21-8300-017, effective
December 31, 2021, completely rewrote the jury instruction, revised the Use Notes, and
revised the committee commentary; in the Use Notes, completely rewrote the first
undesignated paragraph, and in the second undesignated paragraph, after “Rule 11-
403 NMRA”, deleted “then the bracketed paragraph shall be used inserting the proper
basis for its use at the end of the sentence. The limited purpose of proof should be
stated [in the blank] with clarity, personalized to the case” and added the remainder of
the paragraph.

The 2005 amendment, effective March 1, 2005, revised this instruction by adding
brackets around the first sentence and substituting "any issue in this case" for "whether
such a party was negligent"”, deleting from the second sentence of the second
paragraph "not in determining negligence but" and adding the last sentence. The 2005
amendment also deleted the first paragraph of the Use Note and deleted from the first
sentence of the former second paragraph "by inadvertence" and adding "This instruction
can also be given at the close of trial".

What constitutes prejudicial reference to insurance. — To be prejudicial, a party
must offer evidence that a defendant is covered by insurance, or intentionally use some
circuitous method of informing the jury of liability insurance, followed by the admission
thereof. Cardoza v. Town of Silver City, 1981-NMCA-061, 96 N.M. 130, 628 P.2d 1126,
cert. denied, 96 N.M. 116, 628 P.2d 686.

Inadvertent reference not prejudicial. — If a lawyer propounds a question which calls
for proper evidence, the fact that an irresponsive or inadvertent answer includes a
reference to insurance will not be grounds for declaring a mistrial. Cardoza v. Town of
Silver City, 1981-NMCA-061, 96 N.M. 130, 628 P.2d 1126, cert. denied, 96 N.M. 116,
628 P.2d 686.

Prompt admonishment by court eliminates prejudice. — Where a defense counsel's
reference to insurance in an opening statement is improper, prompt admonishment
thereof by the court is sufficient to avoid a mistrial because the admonishment



eliminates any prejudicial effect. Cardoza v. Town of Silver City, 1981-NMCA-061, 96
N.M. 130, 628 P.2d 1126, cert. denied, 96 N.M. 116, 628 P.2d 686.

Permissible disclosure of insurance coverage may warrant jury instruction
foreclosing consideration thereof on liability issue. — Parties whose insurance
coverage has been disclosed by a permissible evidentiary revelation during the trial may
request an instruction which, consistent with Rule 411 (see now Rule 11-411), N.M.R.
Evid., explains the purpose of that evidence and forecloses juror consideration of
insurance as an indicator of liability or the amount (if any) of liability. Safeco Ins. Co. of
Am. v. United States Fid. & Guar. Co., 1984-NMSC-045, 101 N.M. 148, 679 P.2d 816.

Instruction on insurance warranted. — In an action against a county race track by a
jockey who was injured when his horse veered causing him to fall and strike a post and
track rail, where the subject of insurance came up during voir dire, it was not error to
give an instruction which stated that the jury was not to consider whether the county had
insurance or the effect of its verdict on county taxes. Yardman v. San Juan Downs, Inc.,
1995-NMCA-106, 120 N.M. 751, 906 P.2d 742.

13-209. Hypothetical question.

An expert witness is permitted to state an opinion based upon a question which, for
the purposes of trial, assumes as true certain facts which may or may not be true.

It will be for you in your deliberations, however, to determine from all of the evidence
whether or not the facts assumed have been proved to be true.

USE NOTES

The court should give this instruction so the jury may understand the purpose of the
hypothetical question. When given, this instruction would usually follow UJI 13-213
NMRA.

[As amended, effective January 1, 1987; March 1, 2005.]

Committee commentary. — When the court allows the hypothetical question, it is the
province of the jury to determine the truth of the facts upon which the hypothetical
guestion is predicated. Beal v. Southern Union Gas Co., 66 N.M. 424, 349 P.2d 337, 84
A.L.R.2d 1269 (1960).

Hypothetical questions must be based on facts in evidence (or which the propounding
attorney assures the court will be put into evidence) and, if not, then the opinion of the
expert should be stricken. Winder v. Martinez, 88 N.M. 622, 545 P.2d 88 (Ct. App.
1975), cert. denied, 89 N.M. 6, 546 P.2d 71 (1976); Landers v. Atchison, T. & S.F. Ry.,
68 N.M. 130, 359 P.2d 522 (1961); Sanchez v. Board of County Comm'rs, 63 N.M. 85,
313 P.2d 1055 (1957); 2 Wigmore on Evidence, 8§ 680; Jones on Evidence, § 415, p.
781 (5th ed.).



ANNOTATIONS

The 2005 amendment, effective March 1, 2005, deleted at the beginning of the
instruction "At the time the hypothetical question is asked, it may be appropriate for" and
deleted from the Use Note. "This instruction may also be included in the general
instructions at the conclusion of the case".

Am. Jur. 2d, A.L.R. and C.J.S. references. — 88 C.J.S. Trial § 155.

13-210. Evidence for a limited purpose - No uniform instruction.
No uniform instruction.
USE NOTES

The trial court will simply spell out and explain each situation when evidence is
offered for a limited purpose and then instruct a jury as to when and why the evidence
will be considered.

[As amended, effective January 1, 1987.]

Committee commentary. — Admissibility for a limited purpose is covered in Rule 11-
105 NMRA of the Rules of Evidence.

13-211. Oath to witness.

Do you [and each of you] solemnly swear or affirm under penalty of law that the
testimony you are about to give will be the truth, the whole truth, and nothing but the
truth?

USE NOTES

In some courts the practice is to call all the witnesses before the bench before any
evidence is taken, and to swear all witnesses at the same time. In other courts the
practice is to swear each witness separately before taking the witness stand. Either
practice is acceptable in New Mexico. The foregoing oath is the one that should be used
in either event.

[As amended, effective January 1, 1987; November 1, 1991.]

Committee commentary. — Rule 11-603 NMRA of the Rules of Evidence provides
that, "Before testifying, every witness shall be required to declare that he will testify
truthfully, by oath or affirmation administered in a form calculated to awaken his
conscience and impress his mind with his duty to do so". However, there is no judicial
ruling regarding a specific form of oath. Section 14-13-1 NMSA 1978 provides
requirements of an oath, and Section 14-13-2 NMSA 1978 provides requirements for an



affirmation in lieu of an oath by anyone having conscientious scruples against an oath.
However, in UJI 14-122 and in UJI 14-123 the Supreme Court of New Mexico has
provided an oath in substantially the same form as provided in this instruction.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991,
substituted "before taking" for "as he takes" in the second sentence of the Use Note.

13-212. Oath to interpreter.

Do you solemnly swear or affirm that you will truly and impatrtially interpret or
translate from English to (name of language) and from
(name of language) to English all questions and answers and matters
pertaining to this cause in an understandable manner using your best skills and
judgment in accordance with the standards and ethics of the interpreter profession,
under penalty of law?

USE NOTES
This is the form of oath that should be given to interpreters.

[As amended, effective January 1, 1987; as amended by Supreme Court Order No. 14-
8300-022, effective for all cases pending or filed on or after December 31, 2014.]

Committee commentary. — Rule 11-604 NMRA of the Rules of Evidence provides:

An interpreter is subject to the provisions of these rules relating to qualification as an
expert and the administration of an oath or affirmation that he will make a true
translation.

NMSA 1978, Section 34-1-7, states that the courts may appoint interpreters and
translators to interpret the testimony of withesses. Under NMSA 1978, Section 38-10-8,
“Every interpreter appointed pursuant to the provisions of the Court Interpreters Act,
before entering upon his duties, shall take an oath that he will make a true and impartial
interpretation or translation in an understandable manner using his best skills and
judgment in accordance with the standards and ethics of the interpreter profession.”

For persons who require a signed language interpreter, there is a separate oath. See
UJI 13-212A NMRA.

[As amended by Supreme Court Order No. 14-8300-022, effective for all cases pending
or filed on or after December 31, 2014.]

ANNOTATIONS



The 2014 amendment, approved by Supreme Court Order No. 14-8300-022, effective
December 31, 2014, required the interpreter to truly and impartially interpret or translate
languages in an understandable manner; after “affirm that you will”, changed “correctly
interpret” to “truly and impartially interpret or translate”; after “translate from English to”,
changed “Spanish [or other applicable language]” to “ (name of language)’;
after “and from”, changed “Spanish” to “ (name of language)”; after “pertaining
to this cause”, added “in an understandable manner using your best skills and judgment
in accordance with the standards and ethics of the interpreter profession”; and in the
Use Note, after “interpreters”, deleted “in the district court”.

Mandatory non-English speaking juror guidelines. — In addition to administering the
initial interpreter’s oath to correctly interpret testimony, the trial court must, prior to
excusing the jury for deliberations, administer an oath, on the record in the presence of
the jury, instructing the interpreter not to participate in the jury’s deliberations; the
interpreter must be identified on the record by name and state whether he or she is
certified, and whether he or she understands the instructions; the trial court must
instruct the jury about the interpreter’s role during deliberations; after deliberations, but
before the verdict is announced, the trial court must ask the interpreter on the record
whether he or she abided by the oath not to participate in deliberations and the
interpreter’s response must be made part of the record and at the request of any party,
the trial court must allow jurors to be questioned to the same effect; and the trial court
must instruct the interpreter not to reveal any part of the jury deliberations until after the
case is closed. State v. Pacheco, 2007-NMSC-009, 141 N.M. 340, 155 P.3d 745.

13-212A. Oath to signed language interpreter.

Do you solemnly swear or affirm that you will make a true interpretation in an
understandable manner to the deaf person for whom you are appointed, under penalty
of law?

USE NOTES

This is the form of oath that should be given to signed language interpreters.

[Adopted by Supreme Court Order No. 14-8300-022, effective for all cases pending or
filed on or after December 31, 2014.]

Committee commentary. — NMSA 1978, Section 38-9-9, requires that every
interpreter appointed under the provisions of the Deaf Interpreter Act, Sections 38-9-1 to
38-9-10, shall take an oath before interpreting for the deaf person.

[Adopted by Supreme Court Order No. 14-8300-022, effective for all cases pending or
filed on or after December 31, 2014.]

13-213. Expert testimony.



The Rules of Evidence do not ordinarily permit a witness to testify as to an opinion or
conclusion. However, a witness who is qualified as an expert in a subject may be
permitted to state an opinion as to that subject. After considering the reasons stated for
an opinion, you should give it such weight as it deserves. You may reject an opinion
entirely if you conclude that it is unsound.

USE NOTES
This instruction should be given at the time the expert first testifies.

There is included in these uniform jury instructions an instruction on a hypothetical
guestion which is found as UJI 13-209 NMRA.

[As amended, effective January 1, 1987; March 1, 2005.]

Committee commentary. — The Rules of Evidence dealing with expert testimony
include Rules 11-702 through 11-705. The court of appeals apparently has held that the
reasons for an expert opinion must be stated for the testimony to be competent. Four
Hills Country Club v. Bernalillo County Property Tax Protest Bd., 94 N.M. 709, 616 P.2d
422 (Ct. App. 1979); State v. Brionez, 91 N.M. 290, 573 P.2d 224 (Ct. App. 1977), cert.
denied, 91 N.M. 244, 572 P.2d 1257 (1977).

ANNOTATIONS

The 2005 amendment, effective March 1, 2005, rewrote all but the first and last
sentences of the instruction and the first paragraph of the Use Note.

When expert testimony not required. — Where negligence on the part of a doctor is
demonstrated by facts which can be evaluated by resort to common knowledge, expert
testimony is not required. Since manipulation of the spine which results in four fractured
ribs is not a condition peculiarly within the knowledge of medical men, it is not
necessary for an expert witness to testify concerning whether or not defendant used the
necessary skill and care, in view of the injuries suffered and the testimony regarding the
origin. Mascarenas v. Gonzales, 1972-NMCA-062, 83 N.M. 749, 497 P.2d 751.

UJI 13-1102, does not limit expert testimony to another specialist in the
defendant's same field of medicine. Vigil v. Miners Colfax Medical Ctr., 1994-NMCA-
054, 117 N.M. 665, 875 P.2d 1096.

Fact-finder not bound to accept opinion evidence of expert witness. Martinez v.
Martinez, 1984-NMCA-026, 101 N.M. 493, 684 P.2d 1158.

Testimony of an economist to establish monetary worth of deceased's life is an
expression of an opinion. The jury can give the economist's damage testimony such
weight as the jury thinks it deserves, even if the testimony is uncontradicted. Strickland



v. Roosevelt Cnty. Rural Elec. Coop., 1982-NMCA-184, 99 N.M. 335, 657 P.2d 1184,
cert. denied, 463 U.S. 1209, 103 S. Ct. 3540, 77 L. Ed. 2d 1390 (1983).

Psychological stress evaluation evidence. — If the trial court admits psychological
stress evaluation evidence, it must give this instruction. Simon Neustadt Family Ctr. v.
Bludworth, 1982-NMCA-032, 97 N.M. 500, 641 P.2d 531, overruled on other grounds,
Melnick v. State Farm Mut. Auto. Ins. Co., 1988-NMSC-012, 106 N.M. 726, 749 P.2d

1105.

Complaint as to nonacceptance of testimony by jury barred absent objection to
instruction. — Not having objected to the expert testimony instruction, a party may not
complain of the jury's failure to accept 100 percent of an expert's uncontradicted
testimony. Strickland v. Roosevelt County Rural Elec. Coop., 1982-NMCA-184, 99 N.M.
335, 657 P.2d 1184, cert. denied, 463 U.S. 1209, 103 S. Ct. 3540, 77 L. Ed. 2d 1390
(1983).

Law reviews. — For note, "Lie Detector Evidence - New Mexico Court of Appeals
Holds Voice-Stress Lie Detector Evidence Conditionally Admissible: Simon Neustadt
Family Center, Inc. v. Bludworth," see 13 N.M.L. Rev. 703 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 75A Am. Jur. 2d Trial 88 1190, 1226;
75B Am. Jur. 2d Trial 1408.

Propriety and effect of instructions in civil case on the weight or reliability of medical
expert testimony, 86 A.L.R.2d 1038.

Cautionary instructions to jury as to reliability of, or factors to be considered in
evaluating, voice identification testimony, 17 A.L.R.5th 851.

Necessity of expert testimony on issue of permanence of injury and future pain and
suffering, 20 A.L.R.5th 1.

88 C.J.S. Trial §§ 290, 310, 400.
13-214. Objections.

It is the job of a lawyer to object to questions, testimony or exhibits the lawyer
believes may not be proper. | will sustain objections if the question or evidence sought
is improper for you to consider. When | "sustain" an objection, the question or evidence
is not allowed. You must not consider such evidence nor may you consider any
evidence | have told you to disregard. By itself, a question is not evidence. You must not
speculate about what would be the answer to a question that | rule cannot be answered.
If I "overrule" an objection, then the question or evidence will be allowed.

USE NOTES



It is contemplated that this instruction will be given at the time the first witness is
called.

[Approved, effective March 1, 2005.]
ANNOTATIONS

Cross references. — For comparable instruction in criminal cases, see UJI 14-101
NMRA.

13-215. Request for Admission.

A request for admission is a written statement of [fact] [opinion of fact] [or] [the
application of law to fact] asked by one party to another party using pretrial requests.
You are to consider any such admitted statement as conclusively established for the
purpose of the trial. The following have been admitted as true:

(name of party) admits that:

(list admitted statements of fact(s), opinion of fact(s), or the application(s) of the law to
fact(s)).

USE NOTES

This instruction should be used when an admission to a request is offered at trial,
and may be repeated at the close of the case. See Rule 1-036 NMRA. The purpose of
such a request is to seek an admission of fact, opinion of fact, or an application of law to
fact to narrow the disputed issues at trial and to avoid the need for admitting further
evidence on that issue. In an appropriate case, counsel may decide to formally offer the
admission(s) into evidence. This instruction should be read when the admission is first
presented to the jury.

[Adopted by Supreme Court Order No. 21-8300-016, effective for all cases pending or
filed on or after December 31, 2021.]

CHAPTER 3
Issues: Burden of Proof: Causation: Evidence

Introduction

The key to good instruction is the formulation of the issues of the lawsuit. The
reading of a group of abstract statements of law, even though applicable to the
evidence and artfully drawn, is of little guidance to the jury unless the law can be seen
to relate to specific issues to be decided.



It is essential that the trial lawyers and the trial judge realize their duty to thoughtfully
draft and clearly present the statement of the issues to the jury. UJI 13-302 NMRA
exemplifies the desired manner of drafting this all-important instruction. For clear
directions in this regard, see Gallegos v. Citizens Insurance Agency, 108 N.M. 722,
725-727, 779 P.2d 99, 102-104 (1989). A simple, common sense, logical presentation
of the key issues is the objective. Other examples of the "statement of the issues" type
of instruction are found in the appendices which appear throughout this book.

It will be helpful to the jury if the instructions are personalized.

[As amended, effective January 1, 1987; March 1, 2005.]
ANNOTATIONS

The 2005 amendment, effective March 1, 2005, deleted the second paragraph which
provided that "The pleadings supply only a foundation for proper jury instructions. It is
the evidence adduced at trial which truly determines the issues for jury determination.
Regardless of the pleadings, it is the duty of the court to submit to the jury only those
issues which are supported by the evidence and determinative of the case." The 2005
amendments also added the citation to Gallegos v. Citizens Insurance Agency, 108
N.M. 722, 779 P.2d 99 (1989).
Court of appeals is bound to follow supreme court's order requiring use of
uniform jury instructions and it has no authority to alter, modify or abolish any
instruction. Collins v. Michelbach, 1979-NMSC-001, 92 N.M. 366, 588 P.2d 1041, but
see State v. Wilson, 1994-NMSC-009, 116 N.M. 793, 867 P.2d 1175.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 75A Am. Jur. 2d Trial 8§ 1120 et seq.

88 C.J.S. Trial 8§ 36.

13-301. Preliminary statement.
MEMBERS OF THE JURY:

The time has now come to give you final instructions that will guide your
deliberations as the sole judges of the facts of this case.

First, | will summarize the issues between the parties. Second, | will state the rules
of law governing this case.

Please pay close attention to these instructions. | will read them only once, but the
written instructions will be given to you to take to the jury room.

USE NOTES



This will be the first instruction given to the jury by the court at the conclusion of all of
the evidence. It is a preliminary statement to alert the jury on what is to follow.

[As amended, effective January 1, 1987; March 1, 2005.]
ANNOTATIONS

The 2005 amendment, effective March 1, 2005, rewrote this instruction.

Part A
Statement of Issues, Burden of Proof

13-302A. Statement of theory(ies) for recovery.

In this case the plaintiff(s) (name of each plaintiff) seek(s)
compensation from the defendant(s) (name of each defendant) for
damages that plaintiff(s) say(s) were caused by (negligence, [and]

A Defective Product, [and]
Breach of Warranty, [and]
Breach of Contract, [and]
Fraudulent Misrepresentation, [and]
Etc.)
USE NOTES

Combined with UJI 13-302B through 13-302E NMRA, this instruction will be used in
most cases to introduce by name the theory or theories of recovery relied upon by
plaintiff. The format recommended in UJI 13-302A through 13-302E NMRA should
result in an instruction that (A) identifies each theory of recovery, and (B) states factual
contentions, causation and burden of proof for each theory followed by (C) a statement
of denials and affirmative defenses applicable to that theory and (D) a statement of the
factual contentions, causation and burden of proof for each affirmative defense.

Any counterclaim should be stated in Part D, which also includes a statement of
plaintiff(s)' denial of affirmative defenses or in reply to counterclaims.

Part E is a statement of other contentions and denials, causation and burden of
proof, which do not constitute essential elements of a claim or defense, but which do
constitute special issues, e.g., vicarious liability for the proportionate responsibility of a



co-defendant, punitive damages, etc., which will be submitted to the jury in the special
verdict form.

[As amended, effective March 1, 2005.]

Committee commentary. — UJI 13-302A through 13-302E NMRA combine to make
the most important single instruction in the lawsuit, the post to which all remaining
instructions are tied, and the court and counsel should give particular attention to its
finalization. This instruction ultimately will be completed when all of the evidence is in
and the court has determined which issues are raised and whether there is evidence
justifying their submission to the jury.

ANNOTATIONS

The 2005 amendment, effective March 1, 2005, substituted "case" for "civil action",
inserted the blank spaces for the names of the plaintiffs and defendants and deleted
"proximately” and "proximate" when used with "cause". The 2005 amendments also
amended the Use Note to replace "proximate cause" with "causation" in two places,
delete the first sentence of the second paragraph and deleted in the last sentence of the
second paragraph "[and] [or] [contentions in avoidance]”, to replace "proximate cause"
with "causation” in the third paragraph and delete the last paragraph.

Additional findings by jury mere surplusage. — A jury finding that there was no
proximate cause between the negligence of a defendant and the injuries suffered by a
plaintiff, renders any additional jury findings concerning the allocation of the percentage
of fault to be mere surplusage. Ramos v. Rodriguez, 1994-NMCA-110, 118 N.M. 534,
882 P.2d 1047.

13-302B. Statement of factual contentions of plaintiff(s), causation
and burden of proof.

To establish (theory of recovery by name, e.g.,
negligence) on the part of [a] defendant(s), the plaintiff(s) [has] [have] the burden of
proving [at least one of] [each of] the following:

(NOTE: List by number each claimed act, omission, or condition, etc., referenced to
specific defendant(s), which is supported by substantial evidence and that remains at
issue.)

The plaintiff(s) [has] [have] the burden of proving that such
(theory of recovery by name) was a cause of the [injuries and] damages.

USE NOTES



It is important to note that, unless two or more contentions must be proved, each
numbered contention must contain a statement of facts which, standing alone,
establishes a breach of duty, e.g., "Unguarded gears were in a condition not
substantially changed from the condition in which (the supplier) placed the product on
the market or in which (the supplier) could have reasonably expected it to be used, and
this condition presented an unreasonable risk of injury to the plaintiff who was a person
whom (the supplier) could reasonably have expected to use the product for the purpose
or in the manner it was being used at the time of the injury". If "supplier”, "change in
condition”, or "foreseeability" have not been contested, then those elements would be
false issues, and the statement of the contention would simply be that "The unguarded
gears presented an unreasonable risk of injury”.

If there are no alternative contentions, a compound contention may be stated under
the "each of the following contentions” format, e.g.:

1. The unguarded gears presented an unreasonable risk of injury.

2. They were in a condition not substantially changed from the condition in
which (the supplier) placed the product on the market or in which (the supplier) could
have reasonably expected it to be used.

3. The plaintiff was a person whom (the supplier) could reasonably have
expected to use the product for the purpose or in the manner it was being used at the
time of the injury”.

The "each of the following contentions” format is specifically designed for claims that
have several essential elements, e.g., defamation, which cannot be stated well in a
single compound contention. Very special care must be taken in developing an
instruction that presents alternative contentions, each of which are stated in the "each of
the following contentions" format, i.e., "at least one of" the contentions, each of which
requires proof of "each of" the stated elements.

Where multiple contentions are not common to two or more defendants, the
alternative "[a] defendant” and "[applicable to that defendant]" are to be used.

As an acceptable alternative to listing all contentions against multiple defendants
under a single paragraph introducing contentions, this instruction may be drafted with a
separate introductory paragraph for each defendant. (See Example B, infra.)

Because each contention must state facts which show a breach of duty, it is not
sufficient to state, e.g., "Defendant was driving 30 miles per hour" or "Defendant struck
plaintiff's car". Rather, the contention should state that "Defendant was driving 30 miles
per hour which was an unsafe speed under the circumstances" or "Defendant struck
plaintiff's car because he failed to keep a proper lookout".

[As amended, March 1, 2005.]



Committee commentary. — See the Use Note and committee commentary to UJI 13-
302A NMRA.

ANNOTATIONS

The 2005 amendment, effective March 1, 2005, replaced in the catchline "proximate
cause" with "causation”, deleted in the first paragraph "the claim of" and "contention(s)
[applicable to that defendant]”, inserted in the "Note" at the end of the first paragraph
"and that remains at issue”, deleted in the second paragraph "also contend(s), and" and
replaced "proximate cause" with "cause".

Conversion of medical records. — Where plaintiff, who was an optometrist, stopped
working at defendant’s place of business; in negotiations to buy out plaintiff’'s contract,
the parties agreed that the value of plaintiff's practice and patient files was $300,000;
without authorization by plaintiff, defendant copied plaintiff’s files; plaintiff became aware
that defendant was copying the files, but did not ask defendant to return the files; at no
time was plaintiff denied access to the files or restricted from taking the files; plaintiff
sued defendant for conversion on the theory that the value of the files was lost upon
copying the files; the jury was instructed that plaintiff had to prove that defendant
exercised dominion and control over the files in exclusion or defiance of plaintiff's rights
or that copying the files was an unauthorized and injurious use of plaintiff’'s property; the
evidence showed that the value of plaintiff's medical practice resided in plaintiff’s
exclusive control and ownership of the files and that the files had no value once
someone else had the use of the files; and the jury returned a general verdict awarding
plaintiff $300,000 compensatory damages, if the jury’s determination of conversion by
copying was based on unauthorized and injurious use, then the measure of damages
was the value of the files at the time of copying the original files, which the parties had
determined to be $300,000, and the jury was not required to determine that the value of
the files was impaired by some use after the original files were copied. Muncey v.
Eyeglass World, LLC, 2012-NMCA-120, 289 P.3d 1255, cert. denied, 2012-NMCERT-
011.

Sufficiency of contentions. — In a patient's medical malpractice case against a
doctor, the trial court did not err by requiring the patient to substantially trim and
consolidate his 19 proffered contentions as the instruction contained factual statements
that were too detailed, were repetitive, and that, standing alone, would not establish a
breach of a duty. Allen v. Tong, 2003-NMCA-056, 133 N.M. 594, 66 P.3d 963.

Additional findings by jury mere surplusage. — A jury finding that there was no
proximate cause between the negligence of a defendant and the injuries suffered by a
plaintiff, renders any additional jury findings concerning the allocation of the percentage
of fault to be mere surplusage. Ramos v. Rodriguez, 1994-NMCA-110, 118 N.M. 534,
882 P.2d 1047.

Alternative bases for punitive damages award. — Where the jury instructions
provide two alternative bases for awarding punitive damages, the jury verdict will be



upheld if there is substantial evidence in the record to support either. Atler v. Murphy
Enterprises, Inc., 2005-NMCA-006, 136 N.M. 701, 104 P.3d 1092, cert. granted, 2005-
NMCERT-001, cert. quashed, 2005-NMCERT-008.

Evidence justified award of punitive damages. — Where a review of the record leads
to the conclusion that there was substantial evidence from which the jury could
conclude that defendants demonstrated an utter indifference to the consequences or a
conscious disregard for public safety when they failed to conduct the required
inspections and abdicated their responsibility to operate the ride at the New Mexico
State Fair in a safe manner, there was evidence to support a finding that defendants’
conduct was reckless or wanton, justifying an award of punitive damages. Atler v.
Murphy Enterprises, Inc., 2005-NMCA-006, 136 N.M. 701, 104 P.3d 1092, cert. granted,
2005-NMCERT-001, cert. quashed, 2005-NMCERT-008.

13-302C. Statement of denial and affirmative defense(s).

The defendant(s) deny(ies) what the plaintiff(s) ] say(s) about
(theory of recovery(ies) by name)] [and defendant(s)

say(s) that:

(Violation of the ordinance was excused or justified, [and]
The plaintiff(s) [was] [were] negligent, [and]
Another party was negligent, [and]
A non-party was negligent, [and]
Etc.).
USE NOTES

Here, the affirmative defenses applicable to a given theory are established by name.
See the Use Note under UJI 13-302A NMRA.

[As amended, effective January 1, 1987; March 1, 2005.]

Committee commentary. — See the committee commentary under UJl 13-302A
NMRA.

ANNOTATIONS
The 2005 amendment, effective March 1, 2005, rewrote this instruction to substitute

"what" for "the contentions of" "say(s) about" for "under the claim of" and "say's" for
"claim(s)".



Instruction on comparative negligence warranted. — In an action against a county
race track by a jockey who was injured when his horse veered causing him to fall and
strike a post and track rail, failure to give defendants' tendered instruction on
comparative negligence theories necessitated reversal and remand of the case for a
new trial. Yardman v. San Juan Downs, Inc., 1995-NMCA-106, 120 N.M. 751, 906 P.2d
742.

Am. Jur. 2d, A.L.R. and C.J.S. references. — First Amendment guaranty of freedom
of speech or press as defense to liability stemming from speech allegedly causing
bodily injury, 94 A.L.R. Fed. 26.

13-302D. Statement of factual contentions of defendant(s),
causation and burden of proof.

To establish (theory of affirmative defense, e.g.,
excuse or justification, negligence of another, etc.), the defendant(s) [has] [have] the
burden of proving [at least one of] [each of] the following:

(NOTE: List by number each claimed act, omission, or condition, etc., referenced to the
specific party or non-party, which is supported by substantial evidence and that remains
at issue.)

To establish (theory of second affirmative defense
by name),

(NOTE: The format of the first paragraph is to be repeated for the contentions of all
factually distinguishable affirmative defenses that remain at issue.)

The defendant(s) also say(s), and [has] [have] the burden of proving, that
(negligence of plaintiff(s) [and] [or] negligence of others)
was a cause of the [injuries and] damages.

[As a counterclaim, the defendant(s) seek(s) compensation from the plaintiff(s) for
damages which defendant(s) say(s) were caused by
(theory of counterclaim by name). To establish
(theory of counterclaim by name) on the part of [a] plaintiff(s), the defendant(s) [has]
[have] the burden of proving [at least one of] [each of] the following:

(NOTE: List by number each claimed act, omission, or condition, etc., referenced to
specific plaintiffs, which is supported by substantial evidence and that remains at issue.)



The defendant(s) also [has] [have] the burden of proving, that such
(theory of counterclaim by name) was a cause of the [injuries

and] damages.]

The plaintiff(s) deny(ies) what defendant(s) say(s) [and plaintiff(s) say(s) that
(theory of affirmative defense to counterclaim not already at issue under
preceding claims). To establish (theory of affirmative defense
to counterclaim by name) on the part of defendant(s), the plaintiff(s) [has] [have] the
burden of proving .

USE NOTES

See the Use Note to UJI 13-302A NMRA. If there is an affirmative defense requiring
proof of causation, in addition to negligence of the plaintiff [and] [or] others, it would be
stated in the second regular paragraph of UJl 13-302D NMRA.
[As amended, effective January 1, 1987; March 1, 2005.]
Committee commentary. — See committee commentary to UJI 13-302A NMRA.

ANNOTATIONS

The 2005 amendment, effective March 1, 2005, replaced "proximate cause" with

"causation”, deleted "the claim of" and "contention(s)", "the contentions of", inserted at
the end of each of the two "Notes" "and that remains at issue”.

13-302E. Statement of other contentions and denials, causation and
burden of proof.

Related to the above, say(s) and [has] [have] the burden of
proving that:

(NOTE: List by number each claimed act [and] [or] omission, condition, etc., referenced
to specific defendant(s) which is supported by substantial evidence on all other
incidental issues such as agency, punitive damages, e.g.,

1. Defendant(s)' misconduct shows an utter indifference to, or conscious
disregard for, the safety of others; and punitive damages should be awarded.

2. Defendant was acting within the scope of his
employment with defendant ).

[This] [These] contention(s) [is] [are] denied.

[Also, say(s) and [has] [have] the burden of proving that:
. [This] [These] [is] [are] denied.]




USE NOTES

The test for what is appropriate to state as "other contentions” is whether the
contention presents an issue which must be answered by the jury in the special verdict
form.

[As amended, effective March 1, 2005.]
ANNOTATIONS

The 2005 amendment, effective March 1, 2005, replaced "proximate cause" with

"causation” in the catchline, in the first paragraph replaced "claims,

contend(s) with "above, say(s)", and in the last paragraph replaced
"contend(s)" with "say(s)" and deleted "contention(s)".

13-302F. Special verdict form; examples.
EXAMPLE A
INSTRUCTION NO.

In this case the plaintiff seeks compensation from the defendants for damages which
plaintiff says were caused by negligence.

To establish negligence on the part of a defendant, the plaintiff has the burden of
proving at least one of the following contentions applicable to that defendant:

1. Defendant Richard Roe, a person in control of a motor vehicle, permitted
the vehicle to be driven or operated by John Doe when Roe knew or should have known
that Doe would be or was driving in violation of traffic ordinances.

2. Defendant Jane Smith authorized or permitted the motor vehicle owned by
her to be driven by Doe when she had reason to believe that Doe was under the
influence of intoxicating liquor or otherwise impaired in his ability, either mentally or
physically or both, to operate a motor vehicle.

3. Defendant Doe failed to stop and yield the right-of-way to plaintiff's
vehicle.

4, Defendant Doe was driving under the influence of intoxicating liquor.
5. Defendant Doe was driving carelessly and heedlessly in willful or wanton

disregard of the rights or safety of others, and without due caution in a manner so as to
endanger or be likely to endanger others.



Plaintiff has the burden of proving that such negligence was a cause of the injuries
and damages.

The defendants deny what the plaintiff says and defendants say that the failure of
defendant Doe to stop and yield the right-of-way to plaintiff's vehicle was excused or
justified, and that plaintiff [himself] [herself] was negligent.

To establish excuse or justification, the defendants have the burden of proving Doe
violated the stop sign ordinance because the brakes on the vehicle he was driving
unexpectedly and unforeseeably failed, and Doe did that which might reasonably be
expected of a person of ordinary prudence, acting under similar circumstances, who
desired to comply with the law. If proved, this constitutes excuse or justification for what
plaintiff says about Doe’s failure to stop and yield the right-of-way to plaintiff's vehicle.

To establish negligence of plaintiff, the defendants have the burden of proving at
least one of the following:

1. Plaintiff was driving at a speed in excess of the posted speed limit.
2. Plaintiff failed to keep a proper lookout.

The defendants have the burden of proving, that negligence of plaintiff was a cause
of the injuries and damages.

The plaintiff denies what defendants say.

Related to the above, plaintiff says and has the burden of proving that:

1. Misconduct of each defendant was an act which shows an utter
indifference to, or conscious disregard for, the safety of others and, therefore, punitive
damages should be awarded.

2. The negligence of defendant Doe was the act of an agent of either
defendants Roe or Smith, or both of them, within the scope of an agency to do a service
for Roe or Smith, or both of them.

These are denied.
SPECIAL VERDICT
On the questions submitted, the jury finds as follows:

Question No. 1: Was defendant Doe negligent?

Answer: (Yes or No)



If the answer to Question No. 1 is “No,” you are not to answer further questions.
Your foreperson must sign this special verdict, which will be your verdict for the
defendants and against the plaintiff, and you will all return to open court.

If the answer to Question No. 1 is “Yes,” you are to answer Question No. 2.

Question No. 2: Was any negligence of defendant Doe a cause of plaintiff's injuries
and damages?

Answer: (Yes or No)

If the answer to Question No. 2 is “No,” you are not to answer further questions.
Your foreperson must sign this special verdict, which will be your verdict for the
defendants and against the plaintiff, and you will all return to open court.

If the answer to Question No. 2 is “Yes,” you are to answer the remaining questions
on this special verdict form. When as many as ten of you have agreed upon each of
your answers, your foreperson must sign this special verdict, and you will all return to
open court.

Question No. 3: In accordance with the damage instructions given by the court, we find
the total amount of damages suffered by plaintiff to be $ . (Here enter the
total amount of damages without any reduction for comparative negligence and without
any inclusion of punitive damages.)

Question No. 4: Compare the negligence of the following persons and find a
percentage for each. The total of the percentages must equal 100%, but the percentage
for any one or more of the persons named may be zero if you find that such person was
not negligent or that any negligence on the part of such person was not a cause of
damage.

Defendant Roe %
Defendant Smith %
Defendant Doe %
Plaintiff %
100%

Question No. 5: Was defendant Doe acting as an agent of defendant Roe within the
scope of that agency at the time and place of the collision?

Answer: (Yes or No)

Question No. 6: Was defendant Doe acting as an agent of defendant Smith within the
scope of that agency at the time and place of the collision?



Answer: (Yes or No)

Question No. 7: Were the acts of defendant Roe either [malicious], [willful], [wanton],
[reckless], [fraudulent] [or] [in bad faith]?

Answer: (Yes or No) (If “Yes,” enter in answer to Question No. 10 the
amount of punitive damages, if any, to be awarded.)

Question No. 8: Were the acts of defendant Smith either [malicious], [willful], [wanton],
[reckless], [fraudulent] [or] [in bad faith]?

Answer: (Yes or No) (If “Yes,” enter in answer to Question No. 10 the
amount of punitive damages, if any, to be awarded.)

Question No. 9: Were the acts of defendant Doe either [malicious], [willful], [wanton],
[reckless], [fraudulent] [or] [in bad faith]?

Answer: (Yes or No) (If “Yes,” enter in answer to Question No. 10 the
amount of punitive damages, if any, to be awarded.)

If the answers to Questions Nos. 7, 8 and 9 are “No,” you are not to answer
Question No. 10. Your foreperson must sign this special verdict and you will all return to
open court. If the answer to Question No. 7, 8 or 9 is “Yes,” you are to answer Question
No. 10. Your foreperson must sign this special verdict and you will all return to open
court.

Question No. 10: In accordance with the exemplary or punitive damage instructions
given by the court, we find the total amount of punitive damages to be awarded against
defendants to be as follows:

Defendant Roe %
Defendant Smith %
Defendant Doe %

The court will enter judgment for plaintiff against each defendant for punitive damages
in the amount found as to that defendant. For any defendant for which your answer to
Question No. 7, 8 or 9 is “No,” the amount of punitive damages must be “None.”

Foreperson
EXAMPLE B

INSTRUCTION NO.



In this case the plaintiffs seek compensation from the defendants for damages that
plaintiffs say were caused by negligence.

To establish negligence on the part of defendant X-Transportation Company, the
plaintiffs have the burden of proving at least one of the following:

1. X-Transportation Company transported the mobile home on the highway
at an excessive rate of speed.

2. X-Transportation Company did not use warnings required by statute for
wide loads.

To establish negligence on the part of defendant John Doe, the plaintiffs have the
burden of proving the defendant John Doe failed to use ordinary care when, and without
warning, he suddenly stopped his vehicle upon the highway.

The plaintiffs have the burden of proving that the negligence of a defendant was a
cause of the injuries and damages.

The defendants deny what the plaintiffs say about negligence and defendants say
that the decedent was negligent.

To establish negligence of the decedent, the defendants have the burden of proving
at least one of the following:

1. The decedent failed to keep a proper lookout.
2. The decedent was driving at an excessive rate of speed.
3. The decedent did not have his vehicle under control to avoid collision. The

defendants have the burden of proving that negligence of the decedent was a cause of
the injuries and damages.

The plaintiffs deny what the defendants say.
EXAMPLE C
INSTRUCTION NO.
In this case the plaintiff Public Utility Company seeks compensation from the
defendant Ajax Construction Company for damages that plaintiff says we