Children's Court Rules and Forms

ARTICLE 1
General Provisions; All Proceedings

10-101. Scope; definitions; title.

A. Scope. Except as specifically provided by these rules, the following rules of
procedure shall govern proceedings under the Children’s Code:

(1) the Children’s Court Rules govern procedure in the children’s courts of
New Mexico in

(a) all matters involving children alleged by the state

0] to have committed a delinquent act as defined in the Delinquency
Act;

(i) to be a “youthful offender” as that term is defined in the Children’s
Code;

(i)  to be members of families in need of court-ordered services as
defined in the Families in Need of Court-Ordered Services Act;

(iv)  to be abused or neglected as defined in the Abuse and Neglect Act
including proceedings to terminate parental rights which are filed under the Abuse and
Neglect Act; and

(b) all matters involving an eligible adult as defined in the Fostering
Connections Act.

(2)  the Rules of Criminal Procedure for the District Courts govern all
proceedings in the district court in which a child is alleged to be a “serious youthful
offender” as that term is defined in the Children’s Code;

(3)  the Rules of Criminal Procedure for the Magistrate Courts govern all
proceedings in the magistrate court in which a child is alleged to be a “serious youthful
offender” as that term is defined in the Children’s Code;

(4)  the Rules of Criminal Procedure for the Metropolitan Courts govern all
proceedings in the metropolitan court in which a child is alleged to be a “serious youthful
offender” as that term is defined in the Children’s Code;

(5) the Children’s Code and the Rules of Civil Procedure for the District
Courts govern the procedure in all other proceedings under the Children’s Code. In



case of a conflict between the Children’s Code and the Rules of Civil Procedure for the
District Court, the Children’s Code shall control; and

(6) unless otherwise provided, the rules and forms governing abuse and
neglect proceedings shall apply to proceedings under the Families in Need of Court-
Ordered Services Act.

B. Construction. These rules are intended to provide for the just determination of
children’s court proceedings. These rules shall be construed to secure simplicity in
procedure, fairness in administration, elimination of unjustifiable expense and delay,
and to assure the recognition and enforcement of constitutional and other rights.

C. Definitions. As used in these rules and the forms approved for use with these
rules

(1)  “respondent” includes a defendant;
(2)  “petitioner” includes a plaintiff;

(3) “process” is the means by which jurisdiction is obtained over a person to
compel the person to appear in a judicial proceeding and includes the following:

(a) a summons and complaint;
(b) a summons and petition;
(c) a writ or warrant; and

(d) a mandate; and

(4)  “service of process” means delivery of a summons or other process in the
manner provided by Rule 10-103 NMRA; and

(5)  “eligible adult” means an individual who meets the eligibility criteria for
participation in the fostering connections program.

D. Title. These rules and forms shall be known as “Children’s Court Rules.”

[Children’s Court Rule 1 NMSA 1953; Children’s Court Rule 1 NMSA 1978; Rule 1-001
SCRA 1986; Rule 1-101 NMRA; as amended effective February 1, 1982; January 1,
1987; March 1, 1994; April 1, 1997; as amended by Supreme Court Order No. 08-8300-
042, effective January 15, 2009; as amended by Supreme Court Order No. 14-8300-
015, effective for all cases filed on or after December 31, 2014; as provisionally
amended by Supreme Court Order No. 21-8300-007, effective for all cases pending or
filed on or after November 12, 2021; as amended by Supreme Court Order No. 22-
8300-017, effective for all cases pending or filed on or after December 31, 2022.]



Committee commentary. — Prior to the 2014 amendments, a child alleged by the
state to be a youthful offender was subject to the Rules of Criminal Procedure for the
District Courts on the state’s filing of a “notice of intent to invoke an adult sentence.”
See NMSA 1978, § 32A-2-20(A) (2009). The amendments provide that alleged youthful
offenders are subject to the Children’s Court Rules for the duration of their proceedings.
See State v. Jones, 2010-NMSC-012, [ 32 n.2, 148 N.M. 1, 229 P.3d 474 (directing “the
Children’s Court Rules Committee to revisit the question of which rules best protect the
rights and interests of children” who are alleged to be youthful offenders).

[Adopted by Supreme Court Order No. 14-8300-015, effective December 31, 2014, as
amended by Supreme Court Order No. 22-8300-017, effective for all cases pending or
filed on or after December 31, 2022.]

ANNOTATIONS

The 2022 amendment, approved by Supreme Court Order No. 22-8300-017, effective
December 31, 2022, made certain technical amendments, and revised the committee
commentary; and at the end of Subparagraph C(4), added “; and”.

The 2021 amendment, provisionally approved by Supreme Court Order No. 21-8300-
007, effective November 12, 2021, expanded the scope of the rule to provide that the
Children’s Court Rules govern procedure in all matters involving individuals who meet
the eligibility criteria for participation in the fostering connections program, defined
“eligible adult” for purposes of the fostering connections program, and made certain
stylistic changes to conform to the substantive amendments; in Subparagraph A(1), in
the introductory clause, after “New Mexico in”, deleted “all matters involving children
alleged by the state”, added a new Subparagraph A(1)(a) and redesignated former
Subparagraphs A(1)(a) through A(1)(d) as Items A(1)(a)(i) through A(1)(a)(iv),
respectively, and added Subparagraph A(1)(b); and in Paragraph C, added
Subparagraph C(5).

The 2014 amendment, approved by Supreme Court Order No. 14-8300-015, effective
December 31, 2014, made the rule applicable to youthful offenders; applied the Rules of
Criminal Procedure for the District Courts only to serious youthful offenders; added
Paragraph A (1)(b); deleted former Paragraph A (2) which provided that the Rules of
Criminal Procedure governed procedure in proceedings in district court in which the
child was alleged to be a serious youthful offender and in proceedings in children’s court
in which the child was alleged to be a youthful offender and that if the child was not
charged as a youthful offender, then the Children’s Court rules applied; added current
Paragraph A (2); in Paragraph A (3), after “in which a child is”, deleted “charged as” and
added “alleged to be” and after “serious youthful offender”, deleted “or ‘youthful
offender’ as those terms are” and added “as that term is”; in Paragraph A (4), after “in
which a child is”, deleted “charged as” and added “alleged to be”; and in Paragraph C
(3), after “and includes”, deleted “a” and added “the following”.



The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, deleted the word "definitions" in the title; in Paragraph A(b), changed
"Family in Need of Services Act" to "Families in Need of Court-Ordered Services Act”; in
Paragraph A(4), changed™serious youthful offender’ or 'youthful offender' as those
terms are defined in the Children’s Code" to "'serious youthful offender' as that term is
defined in the Children’s Code"; added new Subparagraph (6) of Paragraph A; added
new Paragraph C; and relettered former Paragraphs C and D as Paragraphs D and E.

The 1997 amendment, effective April 1, 1997, added "Except as specifically provided
by these rules" in Paragraph A, deleted "and Forms" following "Rules" and added "by
the state" in Subparagraph A(1), substituted "to have committed a delinquent act" for "to
be a delinquent” and "Delinquency Act" for "Children's Code" in Subparagraph A(1)(a),
substituted "Family in Need of Services Act" for "Children’'s Code" in Subparagraph
A(1)(b), substituted "Abuse and Neglect Act" for "Children's Code" and added the
language beginning "including” in Subparagraph A(1)(c), substituted "in" for "except for
disposition proceedings" and added the last sentence in Subparagraph A(2)(b),
substituted "child is charged as a 'serious youthful offender' or 'youthful offender' as
those terms are defined in the Children's Code" in Subparagraphs A(3) and A(4),
inserted "and forms" and deleted "and Forms" following "Rules" in Paragraph C, and
rewrote Paragraph D.

The 1994 amendment, effective March 1, 1994, rewrote Paragraph A, which read
"These rules govern the procedure in the children's courts of New Mexico in all matters
involving children alleged to be delinquent, in need of supervision, abused or neglected,
as defined in the Children's Code."

Cross references. — For Children's Code definitions, see Section 32A-1-4 NMSA
1978.

For establishment of children's court as division of district court (or additional family
court division), see Section 32A-1-5 NMSA 1978.

Supreme Court intended that application of the Children's Court Rules and Rules of
Criminal Procedure in youthful offender cases turns on the nature of the offenses
charged. State v. Stephen F., 2005-NMCA-048, 137 N.M. 409, 112 P.3d 290, cert.
granted, 2005-NMCERT-004.

Rules govern all dispositional proceedings. — Reading the Children's Code and the
Children's Court Rules together, the overall scheme contemplates that, while the Rules
of Criminal Procedure govern the adjudicatory proceedings in youthful offender cases,
the Children's Court Rules govern all dispositional proceedings for all youthful offenders.
State v. Stephen F., 2005-NMCA-048, 137 N.M. 409, 112 P.3d 290, cert. granted, 2005-
NMCERT-004.

Once a child is adjudicated a youthful offender, the Children's Court Rules governing
dispositional proceedings, not the Rules of Criminal Procedure, should apply in all



cases. State v. Stephen F., 2005-NMCA-048, 137 N.M. 409, 112 P.3d 290, cert.
granted, 2005-NMCERT-004.

Failure to follow statutory procedure denied respondent due process. — Where
the parent was charged with neglect and abandonment of the parent’s children; at the
end of the hearing, after all evidence had been presented, CYFD asserted in its closing
argument that there was sufficient evidence to support a finding of abuse; the court
considered CYFD’s argument as a motion to amend to conform to the evidence
pursuant to Rule 1-015 NMRA and granted the motion to amend the petition to include a
claim of abuse; the court did not hear the issue of abuse; and the court found that the
parent neglected and abused the children, the parent’s due process rights were violated
by the amendment procedure because the court erred by relying on Rule 1-015 NMRA
and by not holding a hearing on the abuse issue as required by Section 32A-1-18
NMSA 1978. State ex rel. CYFD v. Steve C., 2012-NMCA-045, 277 P.3d 484.

Paragraph A(2)(b) governs only adjudicatory phase of certain youthful offender
proceedings. State v. Stephen F., 2005-NMCA-048, 137 N.M. 409, 112 P.3d 290, cert.
granted, 2005-NMCERT-004.

Rule 11 (now see Rule 10-111 NMRA) limits inherent power of district judge. —
Rule 11 (now see Rule 10-111 NMRA) limits the inherent power of a district judge to
appoint a special master in children's court. State v. Doe, 1979-NMCA-126, 93 N.M.
621, 603 P.2d 731.

Consequence of violating Rule 49(b) (now see Paragraph B of Rule 10-229 NMRA)
is dismissal. — Consistent with this rule, and giving effect to the mandatory aspect of
the time requirements of Rule 49 (now see Rule 10-229 NMRA), the consequence of
violating Paragraph B of the latter rule is dismissal. State v. Doe, 1979-NMCA-063, 93
N.M. 31, 595 P.2d 1221.

Law reviews. — For article, "The New Mexico Children's Code: Some Remaining
Problems,” see 10 N.M.L. Rev. 341 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. Jur. 2d Infants 88 16, 17; 47
Am. Jur. 2d Juvenile Courts 88 4, 8, 13 to 15.

Marriage as affecting jurisdiction of juvenile court over delinquent or dependent, 14
A.L.R.2d 336.

Homicide by juvenile as within jurisdiction of juvenile court, 48 A.L.R.2d 663.

Court's power to punish for contempt a child within the age group subiject to jurisdiction
of juvenile court, 77 A.L.R.2d 1004.

Right to jury trial in juvenile court delinquency proceedings, 100 A.L.R.2d 1241.



Right of bail in proceedings in juvenile courts, 53 A.L.R.3d 848.
Expungement of juvenile court records, 71 A.L.R.3d 753.
Extradition of juveniles, 73 A.L.R.3d 700.

Parent's involuntary confinement, or failure to care for child as result thereof, as
evincing neglect, unfitness or the like in dependency or divestiture proceeding, 79
A.L.R.3d 417.

21 C.J.S. Courts 8§ 124 to 134; 43 C.J.S. Infants 88 7, 98.

10-102. Commencement of action.

A. In general. A children’s court action is commenced by filing a petition with the
court. Upon the filing of the petition, the clerk shall endorse thereon the time, day,
month and year that it is filed.

B. Abuse and neglect proceedings; party information sheet. A completed party
information sheet substantially in the form approved by the Supreme Court shall
accompany a petition or amended petition filed with the court that alleges the abuse or
neglect of a child.

[Adopted by Supreme Court Order No. 08-8300-042, effective January 15, 2009; as
amended by Supreme Court Order No. 14-8300-002, effective for all cases filed on or
after August 31, 2014.]

Committee commentary. — The party information sheet required in Paragraph B is for
administrative use only and does not become part of the record.

[Adopted by Supreme Court Order No. 14-8300-002, effective for all cases filed on or
after August 31, 2014.]

ANNOTATIONS

The 2014 amendment, approved by Supreme Court Order No. 14-8300-002, effective
August 31, 2014, required that a party information sheet accompany a petition or
amended petition that alleges child abuse or neglect; in Paragraph A, added the title of
the paragraph; and added Paragraph B.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, a new Rule
10-102 NMRA was adopted, effective January 15, 20009.

Withdrawals. — Pursuant to a court order dated February 2, 1994, former Rule 10-102
NMRA, defining certain terms, was withdrawn effective for cases filed in the Children's
Court on and after March 1, 1994.



10-103. Service of process.

A. Summons; issuance. On the filing of the petition, the clerk shall issue a
summons and deliver it to the petitioner for service. On the request of the petitioner, the
clerk shall issue separate or additional summonses. Any respondent may waive the
issuance or service of summons.

B. Summons; execution; form. The summons shall be signed by the clerk, issued
under the seal of the court, and be directed to the respondent. The summons shall be
substantially in the form approved by the Supreme Court and must contain

(1) the name of the court in which the action is brought, the name of the
county in which the petition is filed, the docket number of the case, the name of the first
party on each side, with an appropriate indication of the other parties, and the name of
each party to whom the summons is directed;

(2) in an abuse and neglect proceeding, a notice that the respondent has a
right to an attorney and that a child must have an attorney or guardian ad litem;

3) in an abuse and neglect proceeding, a notice that the proceeding could
ultimately result in the termination of parental rights; and

(4) in a fostering connections proceeding, a notice that the eligible adult has a
right to an attorney and that the eligible adult may request to be represented by a prior
attorney from the eligible adult’s abuse or neglect case, if any; and

(5) the name, address, and telephone number of the petitioner’'s attorney.
C. Service of process; return.

(2) If a summons is to be served, it shall be served together with any other
pleading or paper required to be served by this rule. The petitioner shall furnish the
person making service with all copies as are necessary.

(2) Service of process shall be made with reasonable diligence, and the
original summons with proof of service shall be filed with the court in accordance with
the provisions of Paragraph J of this rule.

D. Process; by whom served. Process shall be served as follows:

Q) if the process to be served is a summons and petition, petition, or other

paper, service may be made by any person who is over the age of eighteen (18) years

and not a party to the action;

(2) ifthe process to be served is a writ of habeas corpus, service may be
made by any person not a party to the action over the age of eighteen (18) years



designated by the court to perform the service or by the sheriff of the county where the
person may be found;

(3) if the process to be served is a writ other than a writ specified in
Subparagraph 2 of this paragraph, service shall be made as provided by law or order of
the court.

E. Process; how served; generally.

(2) Process shall be served in a manner reasonably calculated, under all the
circumstances, to apprise the respondent of the existence and pendency of the action
and to afford a reasonable opportunity to appear and defend.

(2) Service may be made, subject to the restrictions and requirements of this
rule, by the methods authorized by this rule or in the manner provided for by any
applicable statute, to the extent that the statute does not conflict with this rule.

(3)  Service may be made by mail or commercial courier service provided that
the envelope is addressed to the named respondent and further provided that the
respondent or a person authorized by appointment, by law, or by this rule to accept
service of process on the respondent signs a receipt for the envelope or package
containing the summons and petition, writ, or other process. Service by mail or
commercial courier service shall be complete on the date the receipt is signed as
provided by this subparagraph. For purposes of this rule “signs” includes the electronic
representation of a signature.

F. Process; personal service on an individual.

(1) Personal service of process shall be made on an individual by delivering a
copy of a summons and petition or other process as follows:

(a) to the individual personally; or if the individual refuses to accept service,
by leaving the process at the location where the individual has been found; and if the
individual refuses to receive the copies or permit them to be left, that action shall
constitute valid service; or

(b) by mail or commercial courier service as provided in Subparagraph (E)(3)
of this rule.

(2) If, after the petitioner attempts service of process by either of the methods
of service provided by Subparagraph 1 of this paragraph, and the respondent has not
signed for or accepted service, service may be made by delivering a copy of the
process to some person residing at the usual place of abode of the respondent who is
over the age of fifteen (15) years and mailing by first class mail to the respondent at the
respondent’s last known mailing address a copy of the process; or



3) If service is not accomplished in accordance with Subparagraphs 1 and 2
of this paragraph, then service of process may be made by delivering a copy of the
process to the actual place of business or employment of the respondent to the person
apparently in charge thereof and by mailing a copy of the summons and petition by first
class mail to the respondent at the respondent’s last known mailing address and at the
respondent’s actual place of business or employment.

G. Service on minor, incompetent person, custodian, guardian, or fiduciary.

(1)  Achild who is a respondent in delinquency, youthful offender, or abuse
and neglect proceedings shall be served by delivering a copy of the summons and
petition to the respondent child and to a custodial parent, custodian, guardian, or
conservator of the minor in the manner and priority provided in Paragraph F or H of this
rule as may be appropriate. If no conservator or guardian has been appointed for the
minor, service shall be made on the minor by serving a copy of the process on each
person who has legal authority over the minor. If no person has legal authority over the
minor, process may be served on a person designated by the court. If the respondent
child has a known guardian ad litem or attorney, notice of the proceedings shall be
served on the guardian ad litem or attorney as provided in Rule 10-105 NMRA.

(2)  Achild who is alleged to be an abused or neglected child, or a child whose
family is alleged to be in need of court-ordered services, shall be served by service on
the child’s guardian ad litem if the child is less than fourteen (14) years old or the child’s
attorney if the child is fourteen (14) years old or over.

(3)  Anincompetent person shall be served by serving a copy of the process
on the conservator or guardian, if there is a conservator of the estate or guardian of the
incompetent person, in the manner and priority provided by Paragraph F or H of this
rule. If the incompetent person does not have a conservator or guardian, process may
be served on a person designated by the court.

(4)  Service on a personal representative, guardian, conservator, trustee, or
other fiduciary in the same manner and priority for service as provided in Paragraphs F
or H of this rule as may be appropriate.

H. Service in manner approved by court.

Q) Except in delinquency and youthful offender proceedings, on motion,
without notice, and showing by affidavit that service cannot reasonably be made as
provided by this rule, the court may order service by any method or combination of
methods, including publication, that is reasonably calculated under all of the
circumstances to apprise the respondent of the existence and pendency of the action
and afford a reasonable opportunity to appear and defend.

(2) In delinquency or youthful offender proceedings, a child shall not be
served at the child’s school except that on written motion, without notice, and a showing



by affidavit that service cannot reasonably be made by any other method or
combination of methods provided by this rule, the court may order service at the child’'s
school.

I. Service by publication. Service by publication may be made only under
Paragraph H of this rule. A motion for service by publication shall be substantially in the
form approved by the Supreme Court. A copy of the proposed notice to be published
shall be attached to the motion. Service by publication shall be made once each week
for three consecutive weeks unless the court for good cause shown orders otherwise.
Service by publication is complete on the date of the last publication.

(2) Service by publication under this rule shall be made by giving a notice of
the pendency of the action in a newspaper of general circulation in the county where the
action is pending. Unless a newspaper of general circulation in the county where the
action is pending is the newspaper most likely to give the respondent notice of the
pendency of the action, the court may also order that a notice of pendency of the action
be published in a newspaper of general circulation in the county which reasonably
appears most likely to give the respondent notice of the action.

(2)  The notice of pendency of action shall contain the following:

(a) the caption of the case, as provided in Rule 10-112 NMRA, except that
any party other than the respondent against whom service by publication is sought shall
be identified in the caption using the initials of the party’s first and last name;

(b) a statement which describes the action or relief requested,

(c) the name of the respondent or, if there is more than one respondent, the
name of each of the respondents against whom service by publication is sought; and

(d) the name, address, and telephone number of the petitioner’s attorney.

J. Proof of service. The party obtaining service of process or that party’s agent
shall promptly file proof of service. When service is made by the sheriff or a deputy
sheriff of the county in New Mexico, proof of service shall be by certificate; and when
made by a person other than a sheriff or a deputy sheriff of a New Mexico county, proof
of service shall be made by affidavit. Proof of service by mail or commercial courier
service shall be established by filing with the court a certificate of service which shall
include the date of delivery by the post office or commercial courier service and a copy
of the respondent’s signature receipt. Proof of service by publication shall be by affidavit
of publication signed by an officer or agent of the newspaper in which the notice of the
pendency of the action was published. Failure to make proof of service shall not affect
the validity of service.

K. Service of process in the United States, but outside of state. Whenever the
jurisdiction of the court over the respondent is not dependent on service of the process



within the State of New Mexico, service may be made outside the State as provided by
this rule.

L. Service of process in a foreign country. Service on an individual may be
effected in a place not within the United States as follows:

(2) by any internationally agreed means reasonably calculated to give notice,
such as those means authorized by The Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents; or

(2) if there is no internationally agreed means of service or the applicable
international agreement allows other means of service, provided that service is
reasonably calculated to give notice

(a) in the manner prescribed by the law of the foreign country for service in
that country in an action in any of its courts of general jurisdiction;

(b) as directed by the foreign authority in response to a letter rogatory or letter
of request; or

(c) unless prohibited by the laws of the United States or the law of the foreign
country, in the same manner and priority as provided for in Paragraph F or H of this rule
as may be appropriate.

M. Service by mail on child in delinquency or youthful offender proceedings;
time to appear. If service is made by mail under Subparagraph (E)(3) of this rule on a
child who is a respondent in a delinquency or youthful offender proceeding, service shall
be made at least ten (10) days before the child is required to appear, unless a shorter
time is ordered by the court.

N. Failure to appear. If the respondent in a delinquency or youthful offender
proceeding fails to appear at the time and place specified in the summons, the court
may take the following action:

(2) issue a warrant for the respondent’s arrest; or

(2)  direct that service of the summons and petition may be made in the
manner prescribed by the court.

[As amended, effective September 1, 1995; Rule 10-104 NMRA recompiled and
amended as Rule 10-103 NMRA by Supreme Court Order No. 08-8300-042, effective
January 15, 2009; as amended by Supreme Court Order No. 18-8300-011, effective for
all cases pending or filed on or after December 31, 2018; as provisionally amended by
Supreme Court Order No. 21-8300-007, effective for all cases pending or filed on or
after November 12, 2021; as amended by Supreme Court Order No. 22-8300-017,
effective for all cases pending or filed on or after December 31, 2022.]



Committee commentary. — This rule has been rewritten to be consistent with Rule 1-
004 NMRA, with special provisions on service for minors to take into consideration the
unique circumstances of children.

Subparagraph (H)(2), which was added to the rule in 2016, prohibits serving a child in a
delinquency proceeding at the child’s school, “except that on written motion, without
notice, and a showing by affidavit that service cannot reasonably be made by any other
method or combination of methods provided by this rule.” The committee views the
practice of serving a child at school with disfavor because of the negative social and
educational consequences that may result for the child. The committee acknowledges,
however, that serving a child at school may be appropriate in rare circumstances.
Subparagraph (H)(2), therefore, permits service on a child at the child’s school only with
court approval and only when the court is satisfied that service cannot be reasonably
achieved by any other method or combination of methods under the rule.

[As amended by Supreme Court Order No. 08-8300-042, effective January 15, 2009; as
amended by Supreme Court Order No. 16-8300-017, effective for all cases pending or
filed on or after December 31, 2016; as amended by Supreme Court Order No. 22-
8300-017, effective for all cases pending or filed on or after December 31, 2022.]

ANNOTATIONS

The 2022 amendment, approved by Supreme Court Order No. 22-8300-017, effective
December 31, 2022, made certain technical amendments, and revised the committee

commentary; substituted “on” for “upon” throughout the rule; and in Paragraph A, after
“additional”, deleted “summons” and added “summonses”.

The 2021 amendment, provisionally approved by Supreme Court Order No. 21-8300-
007, effective November 12, 2021, required that a summons, in a fostering connections
proceeding, must contain a notice that the eligible adult has a right to an attorney and
that the eligible adult may request to be represented by a prior attorney from the eligible
adult’s abuse or neglect case, if any; and added new Subparagraph B(4) and
redesignated the succeeding subparagraph accordingly.

The 2018 amendment, approved by Supreme Court Order No. 18-8300-011, effective
December 31, 2018, corrected a citation to the NMRA, and provided that any party
other than the respondent against whom service by publication is sought shall be
identified in the caption using the initials of the party’s first and last name, and made
technical language changes; in Paragraph |, in Subparagraph 1(2)(a), after “Rule”,
changed “10-108” to “10-112”, and after “NMRA,”, added the remainder of the
subparagraph, added subparagraph designation “(b)” and redesignated former
Subparagraphs I(2)(b) and I(2)(c) as Subparagraphs 1(2)(c) and 1(2)(d), respectively.

The 2016 amendment, approved by Supreme Court Order No. 16-8300-017, effective
December 31, 2016, provided for service of process in youthful offender proceedings,
prohibited service of process on a child at the child’s school except by written motion



and court approval, provided procedures for service by mail in delinquency and youthful
offender proceedings, and revised the committee commentary; in the heading, added
“Service of”; in Subparagraph F(1), after “other process”, added “as follows”; in
Subparagraph F(1)(b), after “Subparagraph”, deleted “(3) of Paragraph E” and added
“(E)(3)”; in Subparagraph E(3), after “(1) and (2)”, added “of this paragraph”; in
Subparagraph G(1), after “respondent in”, deleted “either”, and after “delinquency”,
added “youthful offender”; in Paragraph H, added the subparagraph designation “(1)”; in
Subparagraph H(1), after “delinquency”, added “and youthful offender”; added new
Subparagraph H(2); in Subparagraph 1(2), after “shall contain”, added “the following”; in
Subparagraph 1(2)(c), after “number of”, added “the”; in Paragraph L, in the introductory
sentence, after “United States”, added “as follows”; added a new Paragraph M and
redesignated former Paragraph M as Paragraph N; in Paragraph N, in the introductory
sentence, after “delinquency”, added “or youthful offender”, and after “the court may”,
added “take the following action”; and in the committee commentary, added the second
undesignated paragraph.

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, deleted the former rule and committee commentary and replaced it
with the current version.

The 1995 amendment, effective September 1, 1995, recompiled this rule, which was
formerly Rule 10-105 NMRA, and rewrote the rule.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, Rule 10-104
NMRA was recompiled as Rule 10-103 NMRA, effective January 15, 2009.

Withdrawals. — Former Rule 10-103 NMRA, relating to general rules of pleadings, was
withdrawn by Supreme Court Order No. 08-8300-042, effective January 15, 2009.

Cross references. — For summonses, and service thereof, in children's court, see
Sections 32A-1-12 and 32A-1-13 NMSA 1978.

Law reviews. — For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules,” see 6 N.M.L. Rev. 331 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. Jur. 2d Juvenile Courts § 62 et
seq.

Right of parent to notice and hearing before being deprived of custody of child, 76
A.L.R. 242.

10-104. Service and filing of pleadings and other papers.

A. Service; when required. Except as otherwise provided in these rules, every
written order, every pleading subsequent to the original petition, every paper relating to
discovery required to be served upon a party, unless the court otherwise orders, every



written motion other than one which may be heard ex parte, and every written notice,
appearance, demand, designation of record on appeal, and similar paper shall be
served upon each of the parties.

B. Service; how made. Whenever under these rules service is required or
permitted to be made upon a party represented by an attorney, the service shall be
made upon the attorney, or if the party is a child under the age of fourteen in an abuse
or neglect proceeding, the child’s guardian ad litem, unless service upon the party is
ordered by the court. Service upon the attorney or upon a party shall be made by
delivering a copy to the attorney or party, or by mailing a copy to the attorney or party at
the attorney’s or party’s last known address. Service by mail is complete upon mailing.

C. Definitions. As used in this rule:
(1) “Delivering a copy” means:
(a) handing it to the attorney or to the party;

(b) sending a copy by facsimile or electronic transmission when permitted by
Rule 10-105 NMRA or Rule 10-106 NMRA;

(c) leaving it at the attorney’s or party’s office with a clerk or other person in
charge thereof, or, if there is no one in charge, leaving it in a conspicuous place in the
office;

(d) if the attorney’s or party’s office is closed or the person to be served has
no office, leaving it at the person’s dwelling house or usual place of abode with some
person of suitable age and discretion then residing there; or

(e) leaving it at a location designated by the court for serving papers on
attorneys, if the following requirements are met:

0] the court, in its discretion, chooses to provide such a location; and

(i) service by this method has been authorized by the attorney, or by
the attorney’s firm, organization, or agency on behalf of the attorney.

(2) “Mailing a copy” means sending a copy by first class mail with proper
postage.

D. Filing; certificate of service. All papers after the petition required to be served
upon a party, together with a certificate of service indicating the date and method of
service, shall be filed with the court within a reasonable time after service, except that
the following papers shall not be filed unless on order of the court or for use in the
proceeding:



(1) summonses without completed returns;

(2)  subpoenas;

(3) returns of subpoenas;

(4) depositions; and

5) briefs or memoranda of authorities on unopposed motions.

E. Filing with the court defined. The filing of papers with the court as required by
these rules shall be made by filing them with the clerk of the court, except that the judge
may permit the papers to be filed with the judge, in which event the judge shall note
thereon the filing date and forthwith transmit them to the office of the clerk. “Filing” shall
include filing a facsimile copy or filing an electronic copy as may be permitted under
Rule 10-105 NMRA or Rule 10-106 NMRA. If a party has filed a paper using electronic
or facsimile transmission, that party shall not subsequently submit a duplicate paper
copy to the court. The clerk shall not refuse to accept for filing any paper presented for
that purpose solely because it is not presented in proper form as required by these rules
or any local rules or practices.

F. Filing and service by the court. Unless otherwise ordered by the court, the
court shall serve all written court orders and notices of hearing on the parties. The court
may file papers before serving them on the parties. For papers served by the court, the
certificate of service need not indicate the method of service. For purposes of Rule 10-
107(C) NMRA, papers served by the court shall be deemed served by mail, regardless
of the actual manner of service, unless the court’s certificate of service unambiguously
states otherwise. The court may, in its discretion, serve papers in accordance with the
method described in Subparagraph (C)(1)(e) of this rule.

G. Filing and service by an inmate. The following provisions apply to documents
filed and served by an inmate confined to an institution:

(1) If an institution has a system designed for legal mail, the inmate shall use
that internal mail system to receive the benefit of this rule.

(2)  The document is timely filed if deposited in the institution’s internal mail
system within the time permitted for filing.

(3)  Whenever service of a document on a party is permitted by mail, the
document is deemed mailed when deposited in the institution’s internal mail system
addressed to the parties on whom the document is served.

(4)  Timely filing or mailing may be shown by a written statement, made under
penalty of perjury, showing the date when the document was deposited in the
institution’s internal mail system.



(5) A written statement under Subparagraph (4) of this paragraph establishes
a presumption that the document was filed or mailed on the date indicated in the written
statement. The presumption may be rebutted by documentary or other evidence.

(6) Whenever an act must be done within a prescribed period after a
document has been filed or served under this paragraph, that period shall begin to run
on the date the document is received by the party.

[Children's Court Rule 5 NMSA 1953; Children's Court Rule 5 NMSA 1978; Rule 10-104
SCRA 1986; as recompiled as Rule 10-105 SCRA 1986 effective September 1, 1995;
Rule 10-105 NMRA; as amended effective April 1, 1997; November 1, 2000; Rule 10-
105 NMRA recompiled and amended as Rule 10-104 NMRA by Supreme Court Order
No. 08-8300-042, effective January 15, 2009; as amended by Supreme Court Order No.
14-8300-016, effective for all cases pending or filed on or after December 31, 2014.]

Committee commentary. — Paragraph G governs the filing and service of documents
by an inmate confined to an institution. A court generally will not consider pro se
pleadings filed by an inmate who is represented by counsel. See, e.g., State v.
Martinez, 1981-NMSC-016, 1 3, 95 N.M. 421, 622 P.2d 1041 (providing that no
constitutional right permits a defendant to act as co-counsel in conjunction with the
defendant’s appointed counsel); State v. Boyer, 1985-NMCA-029, T 15, 103 N.M. 655,
712 P.2d 1 (explaining that “once a defendant has sought and been provided the
assistance of appellate counsel, that choice binds the defendant, absent unusual
circumstances” (citation omitted)).

[Adopted by Supreme Court Order No. 14-8300-016, effective for all cases pending or
filed on or after December 31, 2014.]

ANNOTATIONS

The 2014 amendment, approved by Supreme Court Order No. 14-8300-016, effective
December 31, 2014, authorized the court to designate a place of service on attorneys;
provided for the filing and service of orders and notices by the court; provided for the
filing and service of documents by an inmate; in Paragraph A, after “rules, every”, added
“‘written” and after “written order”, deleted “required by its terms to be served”; in
Paragraph B, in the second sentence, after “last known address”, deleted “or, if no
address is known, by leaving it with the clerk of the court”; in Paragraph C (1), changed
“delivery of” to “Delivering”; in Paragraph C (1)(c), after “a conspicuous place”, deleted
“therein” and added “in the office”; added Paragraph C (1)(e); in Paragraph E, in the first
sentence, after “The filing of”, deleted “pleadings and other”, deleted the former third
sentence which provided that a paper filed by electronic means constituted a written
paper, and added the current third sentence; and added Paragraphs F and G.

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, deleted "Notice of hearings” in the title; in Paragraph A, changed
"Except as provided" to "Except as otherwise provided"; changed "every pleading



subsequent to the original petition unless the court otherwise orders because of
numerous respondents"” to "every pleading subsequent to the original petition" and
deleted the last sentence which provided that service was not required on parties in
default for failure to appear except pleadings asserting new or additional claims; in
Paragraph B, changed "if the party is a child" to "if the child is a party under the age of
fourteen"; divided former Paragraph B into Paragraphs B, C and D; relettered
Subparagraphs (1) through (4) of Paragraph B as Items (a) through (d) of Subparagraph
(1) of Paragraph C; added letter designation and title for Paragraph C; added
Subparagraph (1) of Paragraph C; in Item (b) of Subparagraph (1) of Paragraph C,
changed the reference from Rule 10-105.1 NMRA to Rule 10-105 NMRA and from Rule
10-105.2 NMRA to Rule 10-106 NMRA; in Item (c) of Subparagraph (1) of Paragraph C,
added "or party’s"; in Item (d) of Subparagraph (1) of Paragraph C, added "attorney’s or
party’s"; added Subparagraph (2) of Paragraph C; added the letter designation for
Paragraph D; in Paragraph D, changed "certificate of service" to "certificate of service
indicating the date and method of service"; in Paragraph D, deleted former
Subparagraphs (4) through (9) of former Paragraph B which listed interrogatories,
answers or objections to interrogatories, requests for production of documents,
responses to requests for production of documents, requests for admission and
responses to requests for admissions; relettered former Subparagraph (10) of former
Paragraph B as Subparagraph (4) of Paragraph D; added Subparagraph (5) of
Paragraph D; deleted language in Paragraph B which provided that except for papers
described in Subparagraphs (1), (2), (3) and (10) of Paragraph B, counsel was required
to file a certificate with the court indicating the date of service of any paper not filed with
the court; relettered former Paragraph D as Paragraph E; and in Paragraph E, changed
"Rule 1-005.1 or 1005.2 of these rules. A paper filed by electronic means in compliance
with Rule 10-105.1" to "Rule 10-105 NMRA or Rule 10-106 NMRA. A paper filed by
electronic means in compliance with Rule 10-106 NMRA".

The 2000 amendment, effective November 1, 2000, added the designations in the
second paragraph in Subsection B inserting the provisions of Paragraph (2) therein, and
added the last three sentences in Subsection D. This conforms the rule to Rules 1-005,
10-105.1 and 10-105.2 NMRA.

The 1997 amendment, effective April 1, 1997, added "and other papers" in the rule
heading, and rewrote the rule.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, former Rule
105 NMRA was recompiled as Rule 10-104 NMRA effective January 15, 2009.

Law reviews. — For survey, "Children's Court Practice in Delinquency and Need of
Supervision Cases Under the New Rules,"” see 6 N.M.L. Rev. 331 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. Jur. 2d Juvenile Courts § 62 et
seq.



Authority of court, upon entering default judgment, to make orders for child custody or
support which were not specifically requested in pleadings of prevailing party, 5
A.L.R.5th 863.

43 C.J.S. Infants § 99.

10-104.1. Notice to foster parents, pre-adoptive parents and relative
care givers by department.

In abuse and neglect proceedings, the department shall give notice of permanency
hearings and periodic judicial review hearings to the child’s foster parents, pre-adoptive
parents and relative care givers. The notice given shall expressly inform foster parents,
pre-adoptive parents and relative care givers of their right to be heard at the
permanency hearing or judicial review. Notice shall be served in the manner provided
by Rule 10-104 NMRA, and a certificate of service shall be filed with the court.

[Approved by Supreme Court Order No. 07-8300-012, effective June 6, 2007; Rule 10-

105.3 NMRA recompiled and amended as Rule 10-104.1 NMRA by Supreme Court

Order No. 08-8300-042, effective January 15, 2009.]

Committee commentary. — This rule was promulgated in response to 42 U.S.C. §

675(5)(G) and 42 U.S.C. 8 629h(b)(1) and is consistent with Sections 32A-4-20(C) and

32A-4-27(F) NMSA 1978.

[Adopted by Supreme Court Order No. 08-8300-042, effective January 15, 2009.]
ANNOTATIONS

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective

January 15, 2009, changed the reference from Rule 10-105 NMRA to Rule 10-104

NMRA.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, Rule 10-105.3
NMRA was recompiled as Rule 10-104.1 NMRA, effective January 15, 2009.

Withdrawals. — Former Rule 10-104.1 NMRA, relating to service of summons on child
in delinquency proceeding; failure to appear, was withdrawn by Supreme Court Order
No. 08-8300-042, effective January 15, 2009.

Cross references — For disposition of adjudicated abuse or neglected child, see
Section 32A-4-25 NMSA 1978.

For permanency hearings, see Section 32A-4-25.1 NMSA 1978.

For notice of termination proceedings, see Section 32A-4-29 NMSA 1978.



Lack of notice of issue of continuation of parental rights violates mother's due
process rights. — Since the issue of termination of parental rights was not raised in
the pleadings, nor properly tried and was mentioned for the first time after closing
arguments, when counsel for the father made an oral motion that the parental rights of
the mother be terminated, the procedural due process rights of the mother were violated
as she was never given notice that the continuation of her parental rights was at issue,
she did not have a full opportunity to prepare her case and, consequently, she was not
given a full and fair hearing. In re Arnall, 1980-NMSC-052, 94 N.M. 306, 610 P.2d 193

Parent not denied due process. — The parent was not deprived of due process where
the district court changed the permanency plan from permanent guardianship to
termination of parental rights and adoption; the parent was present and represented by
counsel at a pre-adjudicatory hearing meeting, at the adjudicatory hearing regarding
revocation of guardianship, at the hearing regarding the change in the permanency
plan, and at the hearing regarding termination of parental rights; the parent participated
in the permanency plan hearing and the termination hearing, and custody, adjudicatory
and dispositional hearings would not have resulted in an award of custody to the parent
because of the parent's history of drug abuse, the lack of a parent-child relationship, the
existence of restraining orders prohibiting the parent's contact with the child, and the
parent's arrest and incarceration on child abuse and drug charges. State ex rel.
Children, Youth and Families Dep’t v. Browind C., 2007-NMCA-023, 141 N.M. 166, 152
P.3d 153.

10-105. Service and filing of pleadings and other papers by
facsimile.

A. Facsimile copies permitted to be filed. Subject to the provisions of this rule, a
party may file a facsimile copy of any pleading or paper by faxing a copy directly to the
court or by faxing a copy to an intermediary agent who files it in person with the court. A
facsimile copy of a pleading or paper has the same effect as any other filing for all
procedural and statutory purposes. The filing of pleadings and other papers with the
court by facsimile copy shall be made by faxing them to the clerk of the court at a
number designated by the clerk, except if the paper or pleading is to be filed directly
with the judge, the judge may permit the papers to be faxed to a number designated by
the judge, in which event the judge shall note thereon the filing date and forthwith
transmit them to the office of the clerk. Each judicial district shall designate one or more
telephone numbers to receive fax filings.

B. Facsimile service by court of notices, orders or writs. Facsimile service may
be used by the court for issuance of any notice, order or writ. The clerk shall note the
date and time of successful transmission on the file copy of the notice, order or writ.

C. Paper size and quality. No facsimile copy shall be filed with the court unless it is
on plain paper and substantially satisfies all of the requirements of Rule 10-113 NMRA
of these rules.



D. Filing pleadings or papers by facsimile. A pleading or paper may be filed with
the court by facsimile transmission if:

(2) a fee is not required to file the pleading or paper;
(2)  only one copy of the pleading or paper is required to be filed;

3) unless otherwise approved by the court, the pleading or paper is hot more
than ten (10) pages in length excluding the facsimile cover page; and

(4) the pleading or paper to be filed is preceded by a cover sheet with the
names of the sender and the intended recipient, any applicable instructions, the voice
and facsimile telephone numbers of the sender, an identification of the case, the docket
number and the number of pages transmitted.

E. Facsimile copy filed by an intermediary agent. Facsimile copies of pleadings
or papers filed in person by an intermediary agent are not subject to the restrictions of
Paragraph D of this rule.

F. Time of filing. If facsimile transmission of a pleading or paper is begun before
the close of the business day of the court in which it is being filed, it will be considered
filed on that date. If facsimile transmission is begun after the close of business, the
pleading or paper will be considered filed on the next court business day. For any
guestions of timeliness, the time and date affixed on the cover page by the court's
facsimile machine will be determinative.

G. Service by facsimile. Any document required to be served by Paragraph A of
Rule 10-105 NMRA may be served on a party or attorney by facsimile transmission if
the party or attorney has:

(2) listed a facsimile telephone number on a pleading or paper filed with the
court in the action;

(2) aletterhead with a facsimile telephone number; or

(3) agreed to be served with a copy of the pleading or paper by facsimile
transmission.

Service by facsimile is accomplished when the transmission of the pleading or paper
is completed.

H. Demand for original. A party shall have the right to inspect and copy any
pleading or paper that has been filed or served by facsimile transmission if the pleading
or paper has a statement signed under oath or affirmation or penalty of perjury.



I. Conformed copies. Upon request of a party, the clerk shall stamp additional
copies provided by the party of any pleading filed by facsimile transmission.

[Adopted, effective January 1, 1997; Rule 10-105.1 NMRA recompiled and amended as
Rule 10-105 NMRA by Supreme Court Order No. 08-8300-042, effective January 15,
2009.]

ANNOTATIONS

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, changed "transmission" to "service"; in Paragraph C, changed the
reference from Rule 10-103.3 NMRA to Rule 10-113 NMRA; changed the title of
Paragraph D from "Pleadings or papers faxed directly to the court" to "Filing pleadings
or papers by facsimile"; in Paragraph D, changed "faxed directly to the court" to "filed
with the court by facsimile transmission”; in Paragraph D(3), added "unless otherwise
approved by the court”; in Paragraph G, changed the title and prefatory sentence from
"Transmission by facsimile. A notice, order, writ, pleading or paper may be faxed to a
party or attorney who has" to the current title and prefatory sentence; deleted former
Paragraph H which provided that proof of service by facsimile must include a statement
that the facsimile transmission was reported as complete and without error, the time,
date and sending and receiving facsimile machine telephone numbers, and the name of
the person who made the facsimile transmission; relettered former Paragraph | as
Paragraph H; and added new Paragraph I.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, Rule 10-105.1
NMRA was recompiled as Rule 10-105 NMRA, effective January 15, 2009.

10-106. Electronic service and filing of pleadings and other papers.
A. Definitions. As used in these rules:

(1)  "electronic transmission" means the transfer of data from computer to
computer other than by facsimile transmission; and

(2)  "document" includes the electronic representation of pleadings and other
papers.

B. Service by electronic transmission. Any document required to be served by
Paragraph A of Rule 10-104 NMRA may be served on a party or attorney by electronic
transmission of the document if the party or attorney has agreed to be served with
pleadings or papers by electronic mail. Electronic service is accomplished when the
transmission of the pleading or paper is completed. If within two (2) days after service
by electronic malil, a party served by electronic mail notifies the sender of the electronic
mail that the pleading or paper cannot be read, the pleading or paper shall be served by
any other method authorized by Rule 10-104 NMRA designated by the party to be
served.



C. Service by electronic transmission by the court. The court may serve any
document by electronic service to an attorney or party pursuant to Paragraph B of this
rule and to any other person who has agreed to receive documents by electronic
transmission.

D. Filing by electronic transmission. Documents may be filed with the court by
electronic transmission in accordance with this rule, if:

(1) the Supreme Court has adopted technical specifications for electronic
transmission; and

(2)  the court in which documents are filed by electronic transmission has
complied with the technical specifications for electronic transmission adopted by the
Supreme Court.

E. Single transmission. Whenever a rule requires multiple copies of a document to
be filed only a single transmission is necessary.

F. Time of filing. For purposes of filing by electronic transmission, a "day" begins at
12:01 a.m. and ends at midnight.

If electronic transmission of a document is received before midnight on the day
preceding the next business day of the court it will be considered filed on the
immediately preceding business day of the court. For any questions of timeliness, the
time and date registered by the court's computer will be determinative.

G. Demand for original. A party shall have the right to inspect and copy any
document that has been filed or served by electronic transmission if the document has a
statement signed under oath or affirmation or penalty of perjury.

H. Conformed copies. Upon request of a party, the clerk shall stamp additional
copies provided by the party of any pleading filed by electronic transmission.

[Approved, effective July 1, 1997; Rule 10-105.2 NMRA recompiled and amended as
Rule 10-106 NMRA by Supreme Court Order No. 08-8300-042, effective January 15,
2009.]

Committee commentary. — This rule anticipates electronic filing and mirrors the
analogous Rule of Civil Procedure. See Rule 1-005.2 NMRA.

[Adopted by Supreme Court Order No. 08-8300-042, effective January 15, 2009.]
ANNOTATIONS

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, in Paragraph B, deleted the former title and rule which required the



clerk of the Supreme Court to maintain a register of attorneys who agree to accept
documents by electronic transmission which included the attorney’s name and preferred
electronic mail address, and added the current rule; in Paragraph C, added "Service by"
to the title, changed "transmission” to "service" and changed "to an attorney registered
pursuant to Paragraph B" to "to an attorney or party pursuant to Paragraph B"; in
Paragraph B, changed "filed by electronic transmission” to "filed with the court by
electronic transmission” and deleted "and any technical specifications for electronic
transmission”; in Paragraph D(1), deleted "in any court that has adopted the technical
specification for electronic transmission" and added the current language; in Paragraph
D(2), deleted "if a fee is not required or if payment is made at the time of filing" and
added the current language; in Paragraph F, deleted the former rule which provided that
service pursuant to Rule 10-005 NMRA may be made by electronic transmission on any
attorney who is registered and on any other person who has agreed to service by
electronic transmission, and added the current rule, changed "the close of the business
day of the court in which it is being filed, it will be considered filed on that date. If
electronic transmission is received after the close of business, the document will be
considered filed on the nest business day" to "midnight on the day preceding the next
business day of the court it will be considered filed on the immediately preceding
business day"; deleted the letter and title of former Paragraph G; relettered former
Paragraph H as Paragraph G; deleted former Paragraph | which required that proof of
electronic transmission be made by certificate which include the name of the person
who sent the document, the time, date and electronic address of the sender, the
electronic address of the recipient, and a statement that the electronic transmission was
successful; and added Paragraph H.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, Rule 10-105.2
NMRA was recompiled as Rule 10-106 NMRA, effective January 15, 2009.

10-107. Time.

A. Computing time. This rule applies in computing any time period specified in
these rules, in any local rule or court order, or in any statute, unless another Supreme
Court rule of procedure contains time computation provisions that expressly supersede
this rule.

(2) Period stated in days or a longer unit; eleven (11) days or more.
When the period is stated as eleven (11) days or a longer unit of time,

(a) exclude the day of the event that triggers the period,;

(b) count every day, including intermediate Saturdays, Sundays, and legal
holidays; and

(c) include the last day of the period, but if the last day is a Saturday, Sunday,
or legal holiday, the period continues to run until the end of the next day that is not a
Saturday, Sunday, or legal holiday.



(2) Period stated in days or a longer unit; ten (10) days or less. When the
period is stated in days but the number of days is ten (10) days or less,

(a) exclude the day of the event that triggers the period;

(b) exclude intermediate Saturdays, Sundays, and legal holidays; and

(c) include the last day of the period, but if the last day is a Saturday, Sunday,
or legal holiday, the period continues to run until the end of the next day that is not a
Saturday, Sunday, or legal holiday.

3) Period stated in hours. When the period is stated in hours,

(a) begin counting immediately on the occurrence of the event that triggers
the period;

(b) count every hour, including hours during intermediate Saturdays,
Sundays, and legal holidays; and

(c) if the period would end on a Saturday, Sunday, or legal holiday, the period
continues to run until the same time on the next day that is not a Saturday, Sunday, or
legal holiday.

(4) Unavailability of the court for filing. If the court is closed or is
unavailable for filing at any time that the court is regularly open,

(a) on the last day for filing under Subparagraphs (A)(1) or (A)(2) of this rule,
then the time for filing is extended to the first day that the court is open and available for
filing that is not a Saturday, Sunday, or legal holiday; or

(b) during the last hour for filing under Subparagraph (A)(3) of this rule, then
the time for filing is extended to the same time on the first day that the court is open and
available for filing that is not a Saturday, Sunday, or legal holiday.

(5) “Last day” defined. Unless a different time is set by a court order, the
last day ends

(a) for electronic filing, at midnight; and
(b) for filing by other means, when the court is scheduled to close.
(6) “Next day” defined. The “next day” is determined by continuing to count

forward when the period is measured after an event and backward when measured
before an event.



(7 “Legal holiday” defined. “Legal holiday” means the day that the following
are observed by the judiciary:

(a) New Year’s Day, Martin Luther King Jr.’s Birthday, Presidents’ Day
(traditionally observed on the day after Thanksgiving), Memorial Day, Independence
Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or Christmas Day;
and

(b) any other day observed as a holiday by the judiciary.
B. Extending time.

(2) In General. When an act may or must be done within a specified time, the
court may, for cause shown, extend the time

(a) with or without motion or notice if the court acts, or if a request is made,
before the original time or its extension expires; or

(b) on motion made after the time has expired if the party failed to act
because of excusable neglect.

(2)  Exceptions. A court shall not extend the time for taking any action under
Rules 10-211, 10-241, 10-343, or 12-201 NMRA, except to the extent and under the
conditions stated in those rules.

C. Additional time after certain kinds of service. When a party may or must act
within a specified time after service and service is made by mail, facsimile, electronic
transmission, or by deposit at a location designated for an attorney at a court facility
under Rule 10-104(C)(1)(e) NMRA, three (3) days are added after the period would
otherwise expire under Paragraph A. Intermediate Saturdays, Sundays, and legal
holidays are included in counting these added three (3) days. If the third day is a
Saturday, Sunday, or legal holiday, the last day to act is the next day that is not a
Saturday, Sunday, or legal holiday.

D. Public posting of regular court hours. The court shall publicly post the hours
that it is regularly open.

[As amended, effective September 1, 1995; Rule 10-106 NMRA recompiled and
amended as Rule 10-107 NMRA by Supreme Court Order No. 08-8300-042, effective
January 15, 2009; as amended by Supreme Court Order No. 14-8300-016, effective for
all cases pending or filed on or after December 31, 2014.]

Committee commentary. — In 2014, the Joint Committee on Rules of Procedure
amended the time computation rules, including Rules 1-006, 2-104, 3-104, 5,104, 6-
104, 7-104, 8-104, 10-107, and 12-308 NMRA, and restyled the rules to more closely
resemble the federal rules of procedure. See Fed. R. Civ. Pro. 6; Fed. R. Crim. Pro. 45.



Subparagraph (A)(4) of this rule contemplates that the court may be closed or
unavailable for filing due to weather, technological problems, or other circumstances. A
person relying on Subparagraph (A)(4) to extend the time for filing a paper should be
prepared to demonstrate or affirm that the court was closed or unavailable for filing at
the time that the paper was due to be filed under Subparagraph (A)(1), (A)(2), or (A)(3).

[Adopted by Supreme Court Order No. 14-8300-016, effective for all cases pending or
filed on or after December 31, 2014.]

ANNOTATIONS

The 2014 amendment, approved by Supreme Court Order No. 14-8300-016, effective
December 31, 2014, completely rewrote the rule; deleted former Paragraph A which
provided rules for computation of time by excluding the day of the event from which the
period of time began to run, including the last day of the period of time, excluding
Saturdays, Sundays, legal holidays and days of severe inclement weather, and defined
legal holidays; deleted former Paragraph B which provided for the enlargement of the
period of time by the court; deleted former Paragraph C which provided for the service
of motions for the enlargement of the period of time and for ex parte applications;
deleted former Paragraph D, which provided for a three day enlargement of the period
of time when a party was served by mail; and added current Paragraphs A through D.

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, in Paragraph B(2), changed the reference from Rule 10-212 NMRA
to Rule 10-211 NMRA, from Rule 10-226 NMRA to Rule 10-241 NMRA, and from Rule
10-308 NMRA to Rule 10-343 NMRA.

The 1995 amendment, effective September 1, 1995, rewrote Paragraph A, added
"where the failure to act was the result of excusable neglect" at the end of
Subparagraph B(2), substituted the ending language of Paragraph B for "The court may
not extend the time for commencement of a detention hearing or a custody hearing
unless the attorney for the respondent agrees in writing to an extension”, added
Paragraph C, redesignated former Paragraph C as Paragraph D and made gender
neutral changes in that paragraph, and deleted former paragraph D relating to time for
motions.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, Rule 10-106
NMRA was recompiled as Rule 10-107 NMRA, effective January 15, 2009.

Failure of state to move for enlargement of time to file petition. — Paragraph B of
this rule does not indicate that, upon failure of the state to move for an enlargement of
the time in which to file a petition, the children's court loses jurisdiction or that it requires
the petition to be dismissed with prejudice. State v. Doe, 1978-NMCA-010, 91 N.M. 393,
574 P.2d 1021.



Time for demand for jury trial. — Since the state was unable to establish the date the
child's attorney was served with a copy of her appointment, the 10-day period within
which to demand a jury trial began to run on the day following the appearance of the
attorney at the detention hearing. In re Ruben O., 1995-NMCA-051, 120 N.M. 160, 899
P.2d 603.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. Jur. 2d Juvenile Courts § 16 et
seq.

10-111. Motions; how and when presented.

A. Requirement of written motion; time for filing. All motions, except motions
made during trial, or as may be permitted by the court, shall be in writing and shall state
with particularity the grounds and the relief sought. All pre-adjudicatory motions shall be
filed at least twenty-five (25) days prior to any adjudicatory hearing except by leave of
court.

B. Unopposed motions. The moving party shall determine whether or not a motion
will be opposed. If the motion will not be opposed, an order approved by all other
counsel and parties pro se shall accompany the motion.

C. Opposed motions. The motion shall recite that concurrence of all other counsel
and parties pro se was requested or shall specify why no such request was made. The
movant shall not assume that the nature of the motion obviates the need for seeking
concurrence unless the motion is a:

(1) motion to dismiss;
(2) motion for new trial;
3) motion for judgment notwithstanding the verdict;

4) motion for summary judgment in an abuse or neglect proceeding or in a
termination of parental rights proceeding;

(5) motion for an ex parte custody order in an abuse or neglect proceeding; or

(6) motion for relief from a final judgment, order or proceeding in an abuse or
neglect proceeding or a termination of parental rights proceeding pursuant to Paragraph
B of Rule 1-060 NMRA of the Rules of Civil Procedure for the District Courts.
Notwithstanding the provisions of any other rule, counsel may file with any opposed
motion a brief or supporting points with citations or authorities. If the motion requires
consideration of facts not of record, the moving party shall file copies of all affidavits,
depositions or other documentary evidence to be presented in support of the motion.
Motions to amend pleadings shall have attached the proposed pleading. A motion for
judgment on the pleadings presenting matters outside the pleading shall comply with



Rule 1-056 NMRA of the Rules of Civil Procedure for the District Courts. A motion for
new trial in a neglect or abuse, termination of parental rights or delinquency proceeding
shall comply with Rule 10-146 NMRA of these rules.

D. Response. Unless otherwise specifically provided in these rules or by the
Children's Code, any written response and all affidavits, depositions or other
documentary evidence in support of the response shall be filed within ten (10) days after
service of the motion. A motion for new trial in a delinquency proceeding shall comply
with Rule 5-614 NMRA of the Rules of Criminal Procedure for the District Courts.

E. Reply brief. Any reply brief shall be filed within five (5) days after service of any
written response.

F. Request for hearing. A request for hearing shall be filed at the time an opposed
motion is filed. The request for hearing shall be substantially in the form approved by
the Supreme Court.

[Adopted, effective September 1, 1995; May 1, 1998; Rule 10-103.1 NMRA recompiled
and amended as Rule 10-111 NMRA by Supreme Court Order No. 08-8300-042,
effective January 15, 2009; as amended by Supreme Court Order No. 12-8300-024,
effective for all cases filed or pending on or after January 7, 2013.]

Committee commentary. — The time lines in this rule may be modified by the court as
required. Attorneys seeking an expedited hearing must include the request for
expedited hearing with the motion when it is filed.

[Adopted by Supreme Court Order No. 12-8300-024, effective for all cases filed or
pending on or after January 7, 2013.]

ANNOTATIONS

The 2012 amendment, approved by Supreme Court Order No. 12-8300-024, effective
January 7, 2013, reduced the time for filing a response and a reply brief; required a
request for a hearing to be filed at the time an opposed motion is filed; in Paragraph A,
changed "at least ten (10)" to "at least twenty-five (25)"; in Paragraph D, in the first
sentence, after "shall be filed within", deleted "fifteen (15)" and added "ten (10)" and in
the second sentence, after "shall comply with", deleted "Rule 5-604" and added "Rule 5-
614"; in Paragraph E, after "shall be filed within" deleted "fifteen (15)" and added "five
(5)"; and added Paragraph E.

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, in Paragraph B, changed "an order initialed by opposing counsel
shall accompany the motion" to "an order approved by all other counsel and parties pro
se shall accompany the motion"; in Paragraph C, changed "concurrence of opposing
counsel was requested"” to "concurrence of all other counsel and parties pro se was
requested" and changed "motion obviates the need for concurrence unless the motion"



to "motion obviates the need for seeking concurrence unless the motion"”; and in the
second paragraph of Paragraph C, changed "termination of parental rights proceeding"
to "termination of parental rights or delinquency proceeding" and changed the reference
from Rule 1-059 NMRA of the Rules of Civil Procedure for the District Courts to Rule
10-147 NMRA.

The 1998 amendment, effective May 1, 1998, redesignated former Subparagraph C(5)
as C(6) and added new Subparagraph C(5).

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, Rule 10-103.1
NMRA was recompiled as Rule 10-111 NMRA, effective January 15, 2009.

Compiler's notes. — For comparable District Court rule, see Rule 1-007.1 NMRA.
As a general rule, a motion to suppress evidence is not required to be made before

trial and may be made at trial. State v. Katrina G., 2008-NMCA-069, 144 N.M. 205, 185
P.3d 376.

10-112. Pleadings and papers; captions.

A. Caption. Pleadings and papers filed in the children's court shall have a caption
or heading which shall briefly include:

(1) the name of the court as follows:
"State of New Mexico

County of

Judicial District"

In the Children's Court;
(2)  the names of the parties; and

(3) atitle which describes the cause of action or relief requested. The title of a
pleading or paper shall have no legal effect in the action.

B. Style. The petition and all other papers filed in the delinquency and abuse and
neglect proceedings shall be entitled "In the Matter of , (insert
name of each child)”.

[Approved, effective July 1, 2002; Rule 10-107 NMRA recompiled as Rule 10-112
NMRA by Supreme Court Order No. 08-8300-042, effective January 15, 2009.]

ANNOTATIONS



Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, Rule 10-107
NMRA was recompiled as Rule 10-112 NMRA, effective January 15, 2009.

Compiler's notes. — For comparable District Court rule, see Rule 1-008.1 NMRA.

10-113. Form of papers.

Except exhibits and papers filed by electronic transmission pursuant to Rule 10-106
NMRA of these rules, all pleadings and papers filed in the district court shall be clearly
legible, shall be: on good quality white paper eight and one-half by eleven (8 1/2 x 11)
inches in size, with a left margin of one (1) inch, a right margin of one (1) inch, and top
and bottom margins of one and one-half (1 1/2) inches; with consecutive page numbers
at the bottom; and stapled at the upper left hand comer; and, except for a cover page,
shall be typed or printed using pica (10 pitch) type style or a twelve (12) point typeface.
A space of at least two and one-half (2 1/2) by two and one-half (2 1/2) inches for the
clerk's recording stamp shall be left in the upper right-hand comer of the first page of
each pleading. The contents, except quotations and footnotes, shall be double spaced.
Exhibits which are copies of original documents may be reproduced from originals by
any duplicating or copying process which produces a clear black image on white paper.
The size of any exhibits shall be their original size or any smaller size not less than eight
and one-half by eleven (8 1/2 x 11) inches.

[Adopted, effective September 1, 1995; as amended, effective July 1, 2002; Rule 10-
103.3 NMRA, recompiled and amended as Rule 10-113 NMRA by Supreme Court
Order No. 08-8300-042, effective January 15, 2009.]

ANNOTATIONS

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, changed the reference from Rule 10-105.2 NMRA to Rule 10-106
NMRA.

The 2002 amendment, effective July 1, 2002, rewrote the first sentence to conform to
Rule 1-100 NMRA as amended effective January 1, 1998.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, Rule 10-103.3
NMRA was recompiled as Rule 10-113 NMRA, effective January 15, 2009.

10-114. Form of pleadings.

A. Caption; names of parties. Every pleading shall contain a caption setting forth
the name of the court, the title of the action, the file number and a designation as to the
type of pleading. In the petition the title of the action shall include the names of all
parties.



B. Paragraphs; separate statements. All averments of claim or defense shall be
made in numbered paragraphs, the contents of each of which shall be limited as far as
practicable to a statement of a single set of circumstances; and a paragraph may be
referred to by number in all succeeding pleadings. Each claim founded upon a separate
transaction or occurrence and each defense other than denials shall be stated in a
separate count or defense whenever a separation facilitates the clear presentation of
the matters.

C. Adoption by reference. Statements made in one part of a pleading may be
adopted by reference in another part of the same pleading or in another pleading or in
any motion. A copy of any written instrument which is an exhibit to a pleading is a part
thereof for all purposes.

D. Name of respondent. In any pleading, the name of the respondent shall be
stated, or, if the respondent’'s name is not known, the respondent may be described by
any name or description by which the respondent can be identified with reasonable
certainty, together with a statement that respondent's name is not known.

[Adopted by Supreme Court Order No. 08-8300-042, effective January 15, 2009.]
ANNOTATIONS

Compiler's notes. — Pursuant to Supreme Court Order No. 08-8300-042, a new Rule
10-114 NMRA was adopted, effective January 15, 2009.

Withdrawals. — Pursuant to a court order dated July 17, 1995, former Rule 10-114
NMRA, relating to filing of motions, was withdrawn effective September 1, 1995.

10-115. Signing of pleadings, motions and other papers; sanctions.

A. Signing of papers. Every pleading, motion and other paper of a party
represented by an attorney shall be signed by at least one attorney of record in the
attorney's individual name, whose address and telephone number shall be stated. A
party who is not represented by an attorney shall sign the party's pleading, motion or
other paper and state the party's address and telephone number. Except when
otherwise specifically provided by rule or statute, pleadings need not be verified or
accompanied by affidavit. The signature of an attorney or party constitutes a certificate
by the signer that the signer has read the pleading, motion or other paper; that to the
best of the signer's knowledge, information and belief there is good ground to support it;
and that it is not interposed for delay.

B. Sanctions. If a pleading, motion or other paper is signed with the intent to defeat
the purpose of this rule, it may be stricken as sham and false and the action may
proceed as though the pleading or other paper had not been served. If a pleading,
motion or other paper is not signed, it shall be stricken unless it is signed promptly after
the omission is called to the attention of the pleader or movant. For a willful violation of



this rule an attorney or party may be subjected to appropriate disciplinary or other
action. Similar action may be taken if scandalous or indecent matter is inserted.

C. Definitions. A "signature" means an original signature, a copy of an original
signature, a computer generated signature or any other signature otherwise authorized
by law.

[Adopted by Supreme Court Order No. 08-8300-042, effective January 15, 2009.]
ANNOTATIONS

Compiler's notes. — Pursuant to Supreme Court Order No. 08-8300-042, former Rule
10-115 NMRA, relating to rules of evidence, was recompiled as Rule 10-141 NMRA,
and a new Rule 10-115 NMRA, relating to the signing of pleadings, motions and other
papers, was adopted, effective January 15, 2009.

10-121. Parties.

A. Delinquency proceedings. In proceedings on petitions alleging delinquency, the
parties to the action are the child alleged to be delinquent, the state, and any person
made a party by the court.

B. Neglect or abuse and family in need of court-ordered services proceedings;
parties. In proceedings on petitions alleging neglect or abuse or a family in need of
court-ordered services, the parties to the action are

(1) the department;

(2)  aparent, guardian, or custodian who has allegedly neglected or abused a
child or is in need of court-ordered services;

(3) the child alleged to be neglected or abused or in need of court-ordered
services; and

(4)  any other person made a party by the court.

C. Neglect or abuse and family in need of court-ordered services proceedings;
permissive joinder. In proceedings on petitions alleging neglect or abuse or a family in
need of court-ordered services, the department may join as parties the non-custodial
parent or parents, the guardian or custodian of the child, or any other person permitted
by law to intervene in the proceedings.

D. Termination of parental rights; necessary parties. If a motion to terminate
parental rights is filed in an abuse or neglect proceeding and a parent who has a
constitutionally protected liberty interest in the child has not been joined as a party in the
abuse or neglect proceeding, the department shall name the parent as a party in the



motion to terminate parental rights, and the parent shall be served with a summons and
a copy of the motion in the manner provided by Rule 10-103 NMRA.

E. Fostering Connections Act; necessary parties. In proceedings under the
Fostering Connections Act, the parties to the action are the eligible adult and the
department.

[As amended, effective July 1, 1995; February 15, 1999; Rule 10-108 NMRA,
recompiled and amended as Rule 10-121 NMRA by Supreme Court Order No. 08-8300-
042, effective January 15, 2009; as provisionally amended by Supreme Court Order No.
21-8300-007, effective for all cases pending or filed on or after November 12, 2021;
provisional amendments approved by Supreme Court Order No. 22-8300-017, effective
for all cases pending or filed on or after December 31, 2022.]

Committee commentary. — Under Paragraph A of this rule, the parties in delinquency
proceedings are the respondent child, the state, a parent of a child alleged to be
delinquent if named under NMSA 1978, Section 32A-2-28 (1993), and anyone allowed
to intervene under Rule 10-122 NMRA. The children’s court attorney is a district
attorney who represents the state in these proceedings See NMSA 1978, § 32A-1-6(A)
(2005). An attorney will be appointed for a child not otherwise represented by counsel,
as set forth in NMSA 1978, Section 32A-2-14 (2003) and Rule 10-223 NMRA.

Paragraph B of this rule defines the parties in abuse and neglect cases. These parties
are the department, the respondent parent, guardian, or custodian, and the child, as
well as any other person or entity made a party by the court. The children’s court
attorney is selected by and represents the department.

As noted, the child in the abuse or neglect case is a party to the case. If under the age
of fourteen (14), the child is represented by a guardian ad litem, who is an attorney
appointed by the court to represent the child’s best interest. If the child is fourteen (14)
or over, the court appoints an attorney to represent the child in the same way an
attorney represents an adult under the traditional client-directed model of
representation. The youth’s attorney, although he or she may advise differently, follows
the instructions of the client. See NMSA 1978, § 32A-4-10 (2005) and Rules 10-312 and
10-313 NMRA.

[As amended by Supreme Court Order No. 08-8300-042, effective January 15, 2009; as
provisionally amended by Supreme Court Order No. 21-8300-007, effective for all cases
pending or filed on or after November 12, 2021; as amended by Supreme Court Order

No. 22-8300-017, effective for all cases pending or filed on or after December 31, 2022.]

ANNOTATIONS

The 2022 amendment, provisionally approved by Supreme Court Order No. 22-8300-
017, effective December 31, 2022, revised the committee commentary.



The 2021 amendment, provisionally approved by Supreme Court Order No. 21-8300-
007, effective November 12, 2021, substituted the children, youth and families
department for the state as a party in proceedings on petitions alleging neglect or abuse
or a family in need of court-ordered services, provided that the children, youth and
families department may join as a party any person permitted by law to intervene in
proceedings on petitions alleging neglect or abuse or a family in need of court-ordered
services, provided that the necessary parties for proceedings under the Fostering
Connections Act are the eligible adult and the children, youth and families department,
and revised the committee commentary; in Subparagraph B(1) and Paragraph C, after
“the”, deleted “state” and added “department”; and added Paragraph E.

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, deleted "intervention™ in the title of the rule; in Paragraph A, added
"and any person made a party by the court" at the end of the sentence; in Paragraph
B(2), added "guardian or custodian"; in Paragraph B(3), deleted the sentence which
required the court to appoint a guardian ad litem to represent a child alleged to be
neglected or abused or in need of court ordered services upon the filing of a petition;
added Subparagraph (4) of Paragraph B; in Paragraph D, deleted the sentence which
named the parties in a termination of parental rights proceeding as the state, the
parents, the legal guardians and any person who is required by law to be made a party,
changed "supplemental petition” to "motion”, changed "parent" to "parent who has a
constitutionally protected liberty interest in the child", and added "and such parent shall
be served with a summons and a copy of the motion in the manner provided by Rule
10-103 NMRA" at the end of the sentence; and deleted former Paragraph E which
provided for intervention by parents, guardian, custodian or the child’s Indian tribe.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, portions of
former Rule 10-108 NMRA have been recompiled as Rule 10-121 NMRA, effective
January 15, 20009.

Applicability of child custody jurisdiction statute. — That the nonparent custodians
of a child were "acting as parents" pursuant to Section 40-10-3H NMSA 1978 [now
Section 40-10A-102(13) NMSA 1978] because they had physical custody of the child
and claimed a right to custody, had no applicability in a neglect or abuse case so as to
entitle the custodians to the protections afforded in a termination of parent rights case.
In re Agnes P., 1990-NMCA-091, 110 N.M. 768, 800 P.2d 202.

Rights of de facto custodians. — Because the nonparent custodians of a child failed
to establish any right to the child, other than their previous status as de facto
custodians, the children's court could properly discontinue their involvement in a
treatment plan, dismiss them from the neglect action, and direct that the child be freed
for adoption by other qualified and suitable persons. While through their status they
appeared to have assumed all the obligations of parents, an in loco parentis status did
not entitle them to parental termination proceedings. In re Agnes P., 1990-NMCA-091,
110 N.M. 768, 800 P.2d 202.



A guardian appointed for a child pursuant to the Kinship Guardianship Act must
be a party in proceedings on petitions alleging neglect or abuse or a family in
need of court-ordered services, although such guardians are not necessary and
indispensable parties to abuse and neglect proceedings as defined by Rule 1-019
NMRA, which is a rule of civil procedure that does not govern children’s court cases
under the Children’s Code. State ex rel. Children, Youth & Families Dep't v. Djamila B.,
2015-NMSC-003.

10-122. Intervention.

A. Intervention of right. At any stage of an abuse or neglect proceeding, a parent
who has not been named as a party or, if the abused or neglected child is an Indian
child, the child's Indian tribe may intervene.

B. Permissive intervention. Upon timely application the following persons may be
permitted to intervene in a children's court proceeding under such terms and conditions
as the judge may prescribe:

(1) in delinquency proceedings, the parents, guardian or custodian of the
respondent;

(2)  inneglect, abuse or families in need of court-ordered services
proceedings, a guardian or custodian of the child alleged to have been abused or
neglected or in need of court-ordered services;

3) in a delinquency, neglect, abuse or family in need of court ordered
services proceeding any person with a statutory basis for intervention in the
proceedings;

(4) any person who has a constitutionally protected liberty interest in the
proceedings if the disposition of the action may as a practical matter impair or impede
the applicant's ability to protect that interest, unless the applicant's interest is adequately
represented by existing parties; or

(5) any other person permitted by law to intervene.

In exercising its discretion pursuant to Subparagraph (2) of this paragraph, the court
shall consider whether the intervention will unduly delay or prejudice the adjudication of
the rights of the original parties.

C. Procedure. A person desiring to intervene pursuant to Paragraph A or B of this
rule shall serve a motion to intervene upon the parties as provided in Rule 10-104
NMRA. The motion shall state the grounds therefor and shall be accompanied by a
pleading setting forth the claim or defense for which intervention is sought. The same
procedure shall be followed when a statute gives a right to intervene.



[As amended, effective July 1, 1995; February 15, 1999; Rule 10-108 NMRA,
recompiled and amended as Rule 10-222 NMRA by Supreme Court Order No. 08-8300-
042, effective January 15, 2009.]

ANNOTATIONS

The 2008 amendment, approved by Supreme Court Order No. 08-8300-042, effective
January 15, 2009, deleted former Paragraphs A through D which designated the parties
in delinquency, neglect and abuse, family in need of court ordered services, and
termination of parental rights proceedings; in Paragraph A, changed "abused child" to
"abused or neglected child"; added the letter designation and title for Paragraph B;
added Subparagraph (5) of Paragraph B; and added Paragraph C.

Recompilations. — Pursuant to Supreme Court Order No. 08-8300-042, portions of
former Rule 10-108 NMRA have been recompiled as Rule 10-122 NMRA, effective
January 15, 2009.

Discretion of trial court in determining intervention. — The trial court has a good
deal of discretion in determining whether to allow intervention, and the decision of the
trial court will not be reversed absent a showing of abuse of that discretion. In re Melvin
B., 1989-NMCA-078, 109 N.M. 18, 780 P.2d 1165.

10-131. Persons before whom depositions may be taken.

A. Within the United States. Depositions shall be taken before an officer
authorized to administer oaths by the laws of the place where the examination is held,
or before a person appointed by the court in which the action is pending. A person so
appointed has power to administer oaths and take testimony.

B. In foreign countries. In a foreign country, depositions may be taken:

(1) on notice before a person authorized to administer oaths in the place in
which the examination is held, either by the law thereof or by the law of the United
States or;

(2) before a person commissioned by the court, and a person so
commissioned shall have the power by virtue of the commission to administer any
necessary oath and take testimony; or

3) pursuant to a letter rogatory. A commission or a letter rogatory shall be
issued on application and notice and on terms that are just and appropriate. It is not
requisite to the issuance of a commission or a letter rogatory that the taking of the
deposition in any other manner is impracticable or inconvenient; and both a commission
and a letter rogatory may be issued in proper cases. A notice or commission may
designate the person before whom the deposition is to be taken either by name or
descriptive title. A letter rogatory may be addressed "To the Appropriate Authority in



(here name the country)." Evidence obtained in response to a letter rogatory need not
be excluded merely for the reason that it is not a verbatim transcript or that the
testimony was not taken under oath or for any similar departure from the requirements
for depositions taken within the United States under these rules.

C. Disqualification for interest. Except as provided in Rule 10-132 NMRA, no
deposition shall be taken before a person who is a relative or employee or attorney or
counsel of any of the parties, or is a relative or employee of such attorney or counsel, or
is financially interested in the action. As used in this rule, an "employee” means a
person who is employed in the office of the respondent, the state or an attorney
representing a respondent in the proceedings.

[Approved, effective February 1, 2002.]

10-132. Stipulations regarding discovery procedure.

Unless the court orders otherwise, or previous orders of the court conflict, the parties
may by written stipulation:

A. provide that depositions may be taken before any person, at any time or place,
upon any notice, and in any manner and when so taken may be used like other
depositions; and

B. modify the procedures provided by these rules for other methods of discovery.

[Approved, effective February 1, 2002.]

10-133. Depositions; statements.

A. Statements. Any person, other than the respondent, with information which is
subject to discovery shall give a statement. If upon request of a party, a person other
than the respondent refuses to give a statement, the party may obtain the statement of
the person by serving a written "notice of statement” upon the person to be examined
and upon each party not less than five (5) days before the date scheduled for the
statement. The notice will state the time and place for taking of the statement. A
subpoena may also be served to secure the presence of the person to be examined or
the materials to be examined during the statement.

B. Depositions; when allowed. A deposition may be taken pursuant to this rule
upon:

(1) agreement of the parties; or

(2)  order of the court at any time after the filing of the petition, upon a showing
that it is necessary to take the person's deposition to prevent injustice.



C. Scope of discovery. Unless otherwise limited by order of the court, parties may
obtain discovery regarding any matter, not privileged, which is relevant to the act
charged or alleged or the defense of the accused person, including the existence,
description, nature, custody, condition and location of any books, documents or other
tangible things and the identity and location of persons having knowledge of any
discoverable matter. It is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated to lead
to the discovery of admissible evidence.

D. Time and place of deposition. Counsel must make reasonable efforts to confer
in good faith regarding scheduling of depositions before serving notice of deposition.
Unless agreed to by the parties, any deposition allowed under this rule shall be taken at
such time and place as ordered by the court. The attendance of witnesses at
depositions may be compelled by subpoena as provided in these rules.

E. Notice of examination: general requirements; special notice; notice of non-
appearance; nonstenographic recording; production of documents and things;
deposition of organization; deposition by telephone.

(1) A party taking the deposition of any person upon oral examination
pursuant to court order shall give at least ten (10) days notice in writing to every other
party to the action. The notice shall state the time and place for taking the deposition
and the name and address of each person to be examined, if known, and, if the name is
not known, a general description sufficient to identify the person or the particular class
or group to which the person belongs. If a subpoena duces tecum is to be served on the
person to be examined, the designation of the materials to be produced as set forth in
the subpoena shall be attached to or included in the notice.

(2)  The party taking the deposition shall state in the notice the method by
which the testimony shall be recorded. Unless the court orders otherwise, it may be
recorded by sound, sound-and-visual or stenographic means, and the party taking the
deposition shall bear the cost of the recording. Any party may arrange for a transcription
or copy of the deposition or statement to be made from the recording of a deposition or
statement at the party's expense.

(3)  With prior notice to the deponent and other parties, any party may
designate another method to record the deponent's testimony in addition to the method
specified by the person taking the deposition. The additional record or transcript shall be
made at that party's expense unless the court otherwise orders. If the deposition is
taken by an official court reporter, the official transcript shall be the transcript prepared
by the official court reporter.

(4) Unless otherwise agreed by the parties, a deposition shall be conducted
before an officer appointed or designated under Rule 10-131 NMRA and shall begin
with a statement on the record by the officer that includes:



(a) the officer's name and business address;

(b) the date, time, and place of the deposition;

(c) the name of the deponent;

(d) the administration of the oath or affirmation to the deponent; and

(e) an identification of all persons present. If the deposition is recorded other
than stenographically, the officer shall repeat items (a) through (c) at the beginning of
each unit of recorded tape or other recording medium. The appearance or demeanor of
deponents or attorneys shall not be distorted through camera or sound-recording
techniques. At the end of the deposition, the officer shall state on the record that the
deposition is complete and shall set forth any stipulations made by counsel concerning
the custody of the transcript or recording and the exhibits, or concerning other pertinent
matters.

(5) A party may, in the party's notice and in a subpoena, name as the
deponent a public or private corporation or a partnership or association or governmental
agency and describe with reasonable particularity the matters on which examination is
requested. In that event, the organization so nhamed shall designate one or more
officers, directors or managing agents, or other persons who consent to testify on its
behalf, and may set forth, for each person designated, the matters on which the person
will testify. A subpoena shall advise a non-party organization of its duty to make such a
designation. The persons so designated shall testify as to matters known or reasonably
available to the organization. This subparagraph does not preclude taking a deposition
by any other procedure authorized in these rules.

(6)  The parties may agree in writing or the court may, upon motion, order that
a deposition be taken by telephone or other remote electronic means. For the purposes
of this rule and Rule 10-131(A) NMRA and 10-136(A)(1) NMRA and 10-136(B)(1)
NMRA, a deposition taken by such means is taken in the county and at a place where
the witness is to answer questions. The officer taking the deposition must be physically
present with the witness.

F. Depositions; examination and cross-examination; record of examination;
oath; objections. Examination and cross-examination of witnesses in depositions may
proceed as permitted at trial under the New Mexico Rules of Evidence, except Rule 11-
103 NMRA and Rule 11-615 NMRA. The officer before whom the deposition is to be
taken shall put the witness on oath or affirmation and shall personally, or by someone
acting under the officer's direction and in the officer's presence, record the testimony of
the witness. The testimony shall be taken stenographically or recorded by any other
method authorized by Paragraph D(2) of this rule. All objections made at the time of the
examination to the qualifications of the officer taking the deposition, to the manner of
taking it, to the evidence presented, to the conduct of any party, or to any other aspect
of the proceedings, shall be noted by the officer upon the record of the deposition; but



the examination shall proceed, with the testimony being taken subject to the objections.
In lieu of participating in the oral examination, parties may serve written questions in a
sealed envelope on the party taking the deposition and the party taking the deposition
shall transmit them to the officer, who shall propound them to the witness and record
the answers verbatim.

G. Statements; depositions; motion to terminate or limit examination. At any
time during a deposition or statement, on motion of a party, the witness or the deponent
and upon a showing that the examination is being conducted in bad faith or in such
manner as unreasonably to annoy, embarrass or oppress the witness or the deponent,
the court in which the action is pending, or the court in the county where the deposition
or statement is being taken, may order the examination to cease or may limit the scope
and manner of the taking of the deposition or statement pursuant to Rule 10-138
NMRA. If the order made terminates the examination, it shall be resumed thereafter
only upon the order of the court in which the action is pending. Upon demand of the
objecting party, the witness or the deponent, the taking of the deposition or statement
shall be suspended for the time necessary to make a motion for an order.

H. Depositions; review by witness; changes; signing. If requested by the
deponent or a party before completion of the deposition, the deponent shall have thirty
(30) days after being notified by the officer that the transcript or recording is available in
which to review the transcript or recording and, if there are changes in form or
substance, to sign a statement reciting such changes and the reasons given by the
deponent for making them. The officer shall indicate in the certificate prescribed by
Paragraph I(1) of this rule whether any review was requested and, if so, shall append
any changes made by the deponent during the period allowed.

I. Certification by officer; exhibits; copies; notice of transcription.

(1)  The officer shall certify on the deposition that the witness was duly sworn
by the officer and that the deposition is a true record of the testimony given by the
witness. If the deposition is transcribed, the officer shall provide the original of the
deposition or statement to the party ordering the transcription and shall give notice
thereof to all parties. The party receiving the original shall maintain it, without alteration,
until final disposition of the case in which it was taken or other order of the court.
Documents and things produced for inspection during the examination of the witness
shall, upon the request of a party, be marked for identification and annexed to and
returned with the deposition, and may be inspected and copied by any party, except that
if the person producing the materials desires to retain them the person may:

(a) offer copies to be marked for identification and annexed to the deposition
or statement and to serve thereafter as originals, if the person affords to all parties fair
opportunity to verify the copies by comparison with the originals; or

(b) offer the originals to be marked for identification, after giving to each party
an opportunity to inspect and copy them, in which event the materials may then be used



in the same manner as if annexed to the deposition. Any party may move for an order
that the original be annexed to and returned with the deposition to the court, pending
final disposition of the case.

(2) Upon payment of reasonable charges therefor, the officer shall furnish a
copy of the transcript or other recording of the deposition to any party or to the
deponent.

(3)  Any party filing a deposition shall give prompt notice of its filing to all other
parties.

J. Final disposition of depositions. The original deposition may be destroyed as
provided in the judicial retention of records schedule.

[Approved, effective February 1, 2002.]
10-134. Audiotaped and videotaped depositions.

A. Definition; "stenographic recording”. As used in these rules, "stenographic
recording" or "stenographically recorded" shall mean reporting by simultaneous
verbatim reporting.

B. Audio-video deposition requirements. If a proceeding is to be recorded by
audiotape or videotape, unless the court otherwise orders or the parties otherwise
stipulate:

(1) atthe commencement of the deposition the operator shall swear or affirm
to record the proceedings fairly and accurately;

(2)  the deposition shall begin with an oral or written statement on camera or
on the audiotape that includes: the operator's name and business address; the name
and business address of the operator's employer, if any; the date, time and place of the
deposition; the caption of the case; the name of the deponent; the party on whose
behalf the deposition is being taken; and any stipulations by the parties;

(3) each witness, attorney and other person attending the deposition shall be
identified on tape or on camera at the commencement of the deposition. Only the
deponent and demonstrative materials used during the deposition will be videotaped;

(4) the audiotape or videotape operator shall not distort the voice, appearance
or the demeanor of participants in the deposition by the use of camera or sound
recording techniques. At a videotaped deposition, unless physically incapacitated, the
deponent shall be seated at a table or in a witness box except when reviewing or
presenting demonstrative materials for which a change in position is needed. To the
extent practicable, the deposition will be conducted in a neutral setting, against a solid
background, with appropriate lighting. Lighting, camera angle, lens setting and field of



view will be changed only as necessary to record accurately the natural body
movements of the deponent or to portray exhibits and materials used during the
deposition. At both audiotaped and videotaped depositions, sound levels will be altered
only as necessary to record satisfactorily the voices of counsel and the deponent;

(5)  when the parties go off the record