Rules of Evidence

ARTICLE 1
General Provisions

11-101. Scope of rules.

These rules govern proceedings in the courts of the State of New Mexico, to the
extent and with the exceptions stated in Rule 11-1101.

[As amended, effective December 1, 1993.]
ANNOTATIONS

The 1993 amendment, effective December 1, 1993, deleted "and title" following
"Scope" in the rule heading, deleted the Paragraph A designation and the paragraph
heading "Scope of rules”, and deleted Paragraph B which provided a short title and
style of citation.

Compiler's notes. — This rule is similar to Rule 101 of the Federal Rules of Evidence.

Cross references. — For applicability of New Mexico Rules of Evidence to criminal
proceedings, see Rule 5-613 NMRA.

Supreme court has exclusive power to regulate procedure. — Power of supreme
court to promulgate rules regulating pleading, practice and procedure for district courts
is vested by N.M. Const., art. VI, 8 3, which grants supreme court superintending control
over all inferior courts; absent the clearest language to the contrary in the constitution,
powers essential to the functioning of the courts are to be taken as committed solely to
the supreme court to avoid confusion in methods of procedure and to provide uniform
rules of pleading and practice. Ammerman v. Hubbard Broadcasting, Inc., 1976-NMSC-
031, 89 N.M. 307, 551 P.2d 1354, cert. denied, 436 U.S. 906, 98 S. Ct. 2237, 56 L. Ed.
2d 404 (1978).

Rules of evidence procedural. — Rules of evidence are procedural in that they are a
part of the judicial machinery administered by the courts for determining facts upon
which substantive rights of the litigant rest and are resolved; they do no more than
regulate the method of proceeding by which substantive rights and duties are
determined. Ammerman v. Hubbard Broadcasting, Inc., 1976-NMSC-031, 89 N.M. 307,
551 P.2d 1354, cert. denied, 436 U.S. 906, 98 S. Ct. 2237, 56 L. Ed. 2d 404 (1978).

Law reviews. — For article, "Rape Law: The Need for Reform," see 5 N.M.L. Rev. 279
(1975).



For article, "The Admissibility of Scientific Evidence Under the New Mexico and Federal
Rules of Evidence,"” see 6 N.M.L. Rev. 187 (1976).

For comment, "Survey of New Mexico Law: Evidence,” see 15 N.M.L. Rev. 311 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 Am. Jur. 2d Evidence 8§ 1 et seq.

11-102. Purpose and construction.

These rules should be construed so as to administer every proceeding fairly,
eliminate unjustifiable expense and delay, and promote the development of evidence
law, to the end of ascertaining the truth and securing a just determination.

[As amended by Supreme Court Order No. 12-8300-015, effective for all cases pending
or filed on or after June 16, 2012.]

Committee commentary. — The language of Rule 11-102 NMRA was amended in
2012 to be consistent with the restyling of the Federal Rules of Evidence, effective
December 1, 2011, to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be stylistic
only. There is no intent to change any result in any ruling on admissibility.

[Adopted by Supreme Court Order No. 12-8300-015, effective for all cases pending or
filed on or after June 16, 2012.]

ANNOTATIONS

The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, rewrote the rule to make stylistic
changes.

Compiler's notes. — This rule is similar to Rule 102 of the Federal Rules of Evidence.

Purpose of rule is a common sense approach to the application of the rules of
evidence when a problem arises in the construction of the rules. Sundberg v. Hurley,
1976-NMCA-081, 89 N.M. 511, 554 P.2d 673, cert. denied, 90 N.M. 9, 558 P.2d 621.

Admissibility of evidence is procedural, and governed by rules adopted by
supreme court; if there is a variance between a statute and the rules of evidence
adopted by this court, the rules prevail. State ex rel. Reynolds v. Holguin, 1980-NMSC-
110, 95 N.M. 15, 618 P.2d 359.

Effect of dispute regarding effectiveness of scientific procedure. — That a diversity
of opinion exists regarding the effectiveness of a scientific procedure does not call for a

per se rule of inadmissibility. Simon Neustadt Family Center v. Bludworth, 1982-NMCA-

032, 97 N.M. 500, 641 P.2d 531.



When psychological stress evaluation evidence is admissible. — Psychological
stress evaluation evidence is admissible, within the discretion of the trial court, when
evidence is introduced concerning: (1) the qualifications and expertise of the polygraph
operator; (2) the reliability of the testing procedure employed as approved by authorities
in the field; and (3) the validity of the test made on the subject. Simon Neustadt Family
Center v. Bludworth, 1982-NMCA-032, 97 N.M. 500, 641 P.2d 531, overruled on other
grounds, Melnick v. State Farm Mut. Auto. Ins. Co., 1988-NMSC-012, 106 N.M. 726,
749 P.2d 1105.

Testimony following pretrial hypnosis not automatically inadmissible. — The
testimony of a witness who has undergone pretrial hypnosis to revive the memory of the
witness without the administration of any drugs is neither automatically inadmissible nor
subject to a blanket proscription. State v. Beachum, 1981-NMCA-137, 97 N.M. 682, 643
P.2d 246.

Law reviews. — For article, "Evidence," see 12 N.M.L. Rev. 379 (1982).

11-103. Rulings on evidence.

A. Preserving a claim of error. A party may claim error in a ruling to admit or
exclude evidence only if the error affects a substantial right of the party and

(1) if the ruling admits evidence, the party, on the record
(a) timely objects or moves to strike, and
(b) states the specific ground, unless it was apparent from the context, or

(2) if the ruling excludes evidence, the party informs the court of its substance
by an offer of proof, unless the substance was apparent from the context.

B. Not needing to renew an objection or offer of proof. Once the court rules
definitively on the record — either before or at trial — a party need not renew an objection
or offer of proof to preserve a claim of error for appeal.

C. Court’s statement about the ruling; directing an offer of proof. The court
may make any statement about the character or form of the evidence, the objection
made, and the ruling. The court may direct that an offer of proof be made in question-
and-answer form.

D. Preventing the jury from hearing inadmissible evidence. To the extent
practicable, the court must conduct a jury trial so that inadmissible evidence is not
suggested to the jury by any means.

E. Taking notice of plain error. A court may take notice of a plain error affecting a
substantial right, even if the claim of error was not properly preserved.



[Approved, effective July 1, 1973; as amended, effective December 1, 1993; as
amended by Supreme Court Order No. 06-8300-025, effective December 18, 2006; by
Supreme Court Order No. 12-8300-015, effective for all cases pending or filed on or
after June 16, 2012.]

Committee commentary. — The language of Rule 11-103 NMRA was amended in
2012 to be consistent with the restyling of the Federal Rules of Evidence, effective
December 1, 2011, to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be stylistic
only. There is no intent to change any result in any ruling on admissibility.

[Adopted by Supreme Court Order No. 12-8300-015, effective for all cases pending or
filed on or after June 16, 2012.]

ANNOTATIONS
The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, rewrote the rule to make stylistic
changes.
The 2006 amendment, approved by Supreme Court Order 06-8300-25 effective
December 18, 2006, added the second sentence of Subparagraph (2) of Paragraph A
relating to the preservation of error.

The 1993 amendment, effective December 1, 1993, substituted "court" for "judge" and
made gender neutral changes throughout the rule.

Compiler's notes. — This rule is similar to Rule 103 of the Federal Rules of Evidence.
This rule is deemed to have superseded those portions of Rule 1-061 NMRA, which
established the harmless error rule for evidentiary issues and Paragraph C of Rule 1-

043 NMRA, which related to creating a record of excluded evidence.

Cross references. — For making objections known to trial court, see Rules 1-046 and
12-216 NMRA.

For formal exceptions not being required, see Rules 1-046 and 12-216 NMRA.
l. GENERAL CONSIDERATION.
Constitutional rights of confrontation may be lost as other rights, by a failure to

assert them at the proper time. State v. Martinez, 1982-NMCA-137, 99 N.M. 48, 653
P.2d 879.



Paragraph C encourages the use of bench conferences to prevent inadmissible
evidence from coming before the jury. State v. Reynolds, 1990-NMCA-122, 111 N.M.
263, 804 P.2d 1082.

Trial court is not reversed for reaching correct result for wrong reason. H.T. Coker
Constr. Co. v. Whitfield Transp., Inc., 1974-NMCA-002, 85 N.M. 802, 518 P.2d 782.

If trial court's judgment can be sustained upon correct legal principles, it will not be
reversed merely because the reasoning or conclusion of law is erroneous. Mobile Am.,
Inc. v. Sandoval Cnty. Comm'n, 1974-NMSC-007, 85 N.M. 794, 518 P.2d 774 (1974),
overruled on other grounds, El Dorado at Santa Fe, Inc. v. Board of Cnty. Comm'rs,
1976-NMSC-029, 89 N.M. 313, 551 P.2d 1360.

Where challenged testimony was properly admitted, the fact that it may have been
admitted on an erroneous basis would not aid defendant. Jesko v. Stauffer Chem. Co.,
1976-NMCA-117, 89 N.M. 786, 558 P.2d 55.

Trial court record or plain error prerequisite to appellate review. — Defendant's
contention that the manner in which officers executed the search warrant was improper
because the officers waited until defendant arrived before they attempted to enter the
premises, suggesting that officers were somehow improperly motivated and that their
execution of the warrant was in fact directed exclusively against this defendant, was
never brought to the attention of the trial court; accordingly, defendant may not raise it in
appellate court without first demonstrating plain error. State v. Quintana, 1975-NMCA-
034, 87 N.M. 414, 534 P.2d 1126, cert. denied, 88 N.M. 28, 536 P.2d 1084, cert.
denied, 423 U.S. 832, 96 S. Ct. 54, 46 L. Ed. 2d 50 (1975).

Defendant asserted his arrest had been illegal and the subsequent finding of heroin
"arose" from the claimed illegal arrest so that he was deprived of his fundamental rights
by admission into evidence of heroin, but defendant did not attempt to suppress this
evidence prior to trial nor object to testimony relative thereto at trial. Therefore, despite
claim that under "harmless error"” rule no error is harmless if it is inconsistent with
substantial justice and despite defendant's reliance on the "plain error” rule, appellate
court could not hold there was an illegal arrest as a matter of law. State v. Bauske,
1974-NMCA-078, 86 N.M. 484, 525 P.2d 411.

A party may not obtain a review of the evidence where he did not make requested
findings, file exceptions or move to amend findings. Van Orman v. Nelson, 1967-NMSC-
069, 78 N.M. 11, 427 P.2d 896.

Substantial right violated by evidence of certain collateral offenses. — Evidence of
a collateral offense is generally inadmissible in a criminal prosecution to establish a
specific crime unless the case falls within an applicable exception under these rules,
and the trial court's admission of evidence of a past offense not allowed by these rules
was prejudicial error which violated defendant's substantial right to a fair trial. State v.
Ross, 1975-NMCA-056, 88 N.M. 1, 536 P.2d 265.



Right not violated if only one of several visual demonstrations excluded. — Where
information shown by both the "plain view" and the "profile” of walkway had been
presented to the jury without objection in negligence suit arising from fall on walkway,
and only the visual demonstration of the distortion of evidence was excluded, plaintiffs
had no "substantial right" to have the jury view the distortion, and exclusion thereof was
not prejudicial. Cantrell v. Dendahl, 1972-NMCA-035, 83 N.M. 583, 494 P.2d 1400.

Improper admission of expert testimony. — Since the verdict awarded an amount
close to the figure given by the expert, there was a high probability that the expert's
testimony influenced the verdict. Since the improper admission of his testimony affected
a "substantial right" of the city, in a condemnation action, the court had to set aside the
judgment. City of Albuquerque v. PCA-Albuquerque #19, 1993-NMCA-043, 115 N.M.
739, 858 P.2d 406.

Appellant must show prejudice. — Failure of defendant's attorney to object to certain
testimony alleged to be hearsay resulted in no prejudice, nor did it deprive defendant of
a fair trial, as a review of this testimony reveals that it was not prejudicial. State v.
Ranne, 1969-NMCA-029, 80 N.M. 188, 453 P.2d 209.

Harmless error in exclusion of evidence cannot be basis for new trial. City of
Albuquerque v. Ackerman, 1971-NMSC-032, 82 N.M. 360, 482 P.2d 63.

Error on immaterial point without effect. — Error in making a finding which is
immaterial to the decision in the case is harmless error and cannot be the basis for a
reversal. Crouch v. Most, 1967-NMSC-216, 78 N.M. 406, 432 P.2d 250; Melfi v.
Goodman, 1963-NMSC-224, 73 N.M. 320, 388 P.2d 50.

Where there was no causal relationship between want of a resident inspector and
failure of structure, court's refusal to find that contract required provision of resident
inspector related merely to evidentiary matters, and error, if any, was harmless. Louis
Lyster Gen. Contractor v. City of Las Vegas, 1971-NMSC-094, 83 N.M. 138, 489 P.2d
646.

Evidentiary question must contribute to conviction to be error. — To warrant
reversible error in the denial of the admission of testimony, the defendant must show
that there is a reasonable possibility that the trial court's failure to allow such testimony
contributed to the defendant's conviction. State v. Garcia, 1983-NMCA-069, 100 N.M.
120, 666 P.2d 1267.

Error must affect verdict. — Admission of evidence is harmless error unless it affects
substantial rights of a party. Reception of evidence must be shown to have affected the
verdict of the jury before court of appeals will hold that a substantial right has been
impaired. Proper v. Mowry, 1977-NMCA-080, 90 N.M. 710, 568 P.2d 236

Error in the admission of evidence in a criminal trial must be declared prejudicial and not
harmless if there is a reasonable possibility that the evidence complained of might have



contributed to the conviction. Clark v. State, 1991-NMSC-079, 112 N.M. 485, 816 P.2d
1107.

Non-constitutional harmless error analysis. — To determine whether an error is
harmless, absent a constitutional violation, the appellate court determines whether there
is a reasonable probability that the error affected the verdict. State v. Astorga, 2015-
NMSC-007.

Where the trial court improperly prevented defendant from calling a second witness to
impeach the testimony of a trial withess whose testimony conflicted with a prior
statement, there was not a reasonable probability that the error affected the verdict
when the witness was impeached with his prior inconsistent statement during cross-
examination and the extrinsic evidence of the prior statement was only minimally
relevant to the material issue at hand. State v. Astorga, 2015-NMSC-007.

Jury findings may render error harmless. — Even if admission into evidence of a
state board of education regulation was error, it was harmless error, since the jury found
in favor of one of the several defendants under an instruction that violation of the
regulation was negligence per se, and so jury could only have concluded that the
regulation did not apply. Maxwell v. Santa Fe Pub. Schs., 1974-NMCA-138, 87 N.M.
383, 534 P.2d 307.

Court presumed to have disregarded inadmissible testimony. — In cases tried
before the court prior to enactment of this rule, it was presumed that the court ultimately
disregarded inadmissible testimony, and erroneous admission of testimony afforded no
ground of error, unless it was apparent that the court considered such testimony in
deciding the case. L. & B. Equip. Co. v. McDonald, 1954-NMSC-100, 58 N.M. 709, 275
P.2d 639; Gray v. Grayson, 1966-NMSC-087, 76 N.M. 255, 414 P.2d 228; Davis v.
Davis, 1972-NMSC-045, 83 N.M. 787, 498 P.2d 674.

Improper admission of exhibits afforded no ground for reversal under former law unless
it appeared that the court considered them in deciding the case, particularly where there
was testimony free from objection to support the court's findings. Gish v. Hart, 1966-
NMSC-028, 75 N.M. 765, 411 P.2d 349.

Alleged error harmless where no dispute over facts shown. — Where the only
probative effects admission into evidence of prosecutrix's glasses could have had was
to establish their existence and that prosecutrix had been in the area where they were
found, and neither the existence of the glasses nor the fact that prosecutrix had been at
said place was in dispute, admission could not possibly have prejudiced defendant.
State v. Carrillo, 1970-NMCA-127, 82 N.M. 257, 479 P.2d 537.

Alleged error harmless where essence of evidence already in record. — Exclusion
of instruction sheet accompanying anti-snakebite serum kit was harmless error where
testimony on the contents of the sheet was already in the record. Crouch v. Most, 1967-
NMSC-216, 78 N.M. 406, 432 P.2d 250.



Exclusion of cumulative evidence not error. — The trial court does not err in not
admitting into evidence at the hearing for a new trial the statement of a state eyewitness
which purportedly contradicts previous trial testimony where the statement does not
contradict previous testimony but is merely cumulative of the defense propounded.
State v. Stephens, 1982-NMSC-128, 99 N.M. 32, 653 P.2d 863.

Improper evidence used for impeachment purposes. — Where the improper
evidence has been used for impeachment purposes, not only does the error permit the
jury to consider the substantive effect of the evidence itself; it also discredits the
testimony of the witness, including, of course, the defendant if he or she has testified.
Clark v. State, 1991-NMSC-079, 112 N.M. 485, 816 P.2d 1107.

Effect of corroborating evidence. — If proper objection was made, admission of
hearsay testimony was prejudicial and reasonably calculated to cause (and may have
caused) rendition of an improper verdict, and reversal was required. The mere fact that
other testimony corroborated or was corroborated by hearsay testimony did not render
error harmless. Sayner v. Sholer, 1967-NMSC-063, 77 N.M. 579, 425 P.2d 743.

Error in admission of evidence may not constitute ground for reversal where evidence
which has been admitted is merely corroborative or cumulative. Davis v. Davis, 1972-
NMSC-045, 83 N.M. 787, 498 P.2d 674.

Complaining party's actions may defeat objection. — Plaintiff could not claim
reversible error because trial court considered medical depositions which were not
properly before it (not having been introduced into evidence) because no objection was
made to use of the depositions as evidence by trial court, plaintiff himself relied on part
of one of the depositions and he had pointed to nothing in the depositions which might
be considered as prejudicial error. There being sufficient competent evidence to support
findings and judgment, this admission of incompetent evidence, not shown to be
prejudicial, was not reversible error. Medina v. Zia Co., 1975-NMCA-137, 88 N.M. 615,
544 P.2d 1180, cert. denied, 89 N.M. 6, 546 P.2d 71.

Failure to object to testimony given at one trial precludes opponent at any subsequent
trial from any further objection, for the reason and to the extent that a failure to object
before or at first trial would have precluded him. State v. White, 1956-NMSC-038, 61
N.M. 109, 295 P.2d 1019. As to hearsay evidence, see Rules 11-801 to 11-807 NMRA.

Trial judge's treatment of inadmissible evidence may defect objection. — Prompt
sustaining of defendant's objection and admonition to disregard the answer cured any
prejudicial effect from inadmissible hearsay testimony concerning defendant's hitting of
a child, and prosecutor's attempt to evade trial court's exclusionary ruling did not
deprive defendant of a fair trial because objection to the question was promptly
sustained and the question was never answered. State v. King, 1977-NMCA-042, 90
N.M. 377, 563 P.2d 1170, overruled on other grounds, State v. Reynolds, 1982-NMSC-
091, 98 N.M. 527, 650 P.2d 811.



Where prior to enactment of this rule, evidence erroneously admitted during the
progress of the trial was withdrawn or stricken out by the court, the error was cured.
State v. Carlton, 1972-NMCA-015, 83 N.M. 644, 495 P.2d 1091, cert. denied, 83 N.M.
631, 495 P.2d 1078.

Jury could, under former law, exclude from consideration erroneously admitted
testimony indicating that defendant had committed criminal acts not related to the
offense charged, when evidence was withdrawn by the court with a proper cautionary
charge. State v. Ferguson, 1967-NMSC-032, 77 N.M. 441, 423 P.2d 872.

Or circumstances of trial and production of evidence. — Error, if any, in refusal to
permit plaintiff's expert to testify relative to a dangerous installation while permitting
defendant's expert to testify relative to a safe installation was harmless where, although
court sustained a defense objection to such evidence at two points during testimony of
one of plaintiff 's experts, immediately after the first objection, the same expert
answered the question phrased somewhat differently and without objection and,
additionally, substantially the same evidence had been adduced earlier from another of
plaintiff 's experts. State Farm Fire & Cas. Co. v. Miller Metal Co., 1971-NMCA-177, 83
N.M. 516, 494 P.2d 178, cert. quashed as improvidently granted, 83 N.M. 740, 497 P.2d
742 (1972).

Trial court should not have permitted police officer to evaluate what he had found in
terms of whether it constituted negligence or absence of negligence. However, where
witness was limited to merely assisting in the investigation, and his answer was limited
to only what he found or failed to find, the error committed, in permitting the question to
be asked and answered, was harmless. Lopez v. Maes, 1970-NMCA-084, 81 N.M. 693,
472 P.2d 658, cert. denied, 81 N.M. 721, 472 P.2d 984.

Court's failure does not excuse defendant's. — When, prior to enactment of this rule,
evidence was admitted over objection, with a statement by the court that its use would
be limited by the instructions, but the court failed to so instruct, an appellant could not
complain of this action if he did not submit a limiting instruction, or in some manner call
the omission to the attention of the court. McCauley v. Ray, 1968-NMSC-194, 80 N.M.
171, 453 P.2d 192.

Litigant may not invite error and then take advantage of it. McCauley v. Ray, 1968-
NMSC-194, 80 N.M. 171, 453 P.2d 192.

Counsel may comment on failure to produce apparently qualified witness in civil
trial. — It is permissible for counsel in a civil case, in argument to the jury, to comment
on failure or omission of the adverse party to produce or examine as a witness on his
behalf an employee of such party who is apparently qualified to testify in regard to the
matter or question in issue. Chavez v. Atchison, T. & S.F. Ry., 1967-NMSC-012, 77
N.M. 346, 423 P.2d 34.



No substantial right affected by jury's viewing picture not in evidence. — It was
error for a picture of deceased and his family to have been delivered to the jury room
since it had not been admitted into evidence. However, in light of overwhelming
evidence against defendant, demonstrated by the record as a whole, it cannot be said
that any substantial right of defendant was adversely affected from the viewing by two
jurors of this photograph. State v. Baros, 1974-NMCA-127, 87 N.M. 49, 529 P.2d 275,
cert. denied, 87 N.M. 47, 529 P.2d 273.

Evidence of extraneous charges not prejudicial to habitual defendant. — Even if
objections are made, evidence of extraneous charges does not prejudice an habitual
defendant when the jury knows that the charge is based on repeat offenses and the
only question for it to decide is the defendant's identity. State v. Barela, 1982-NMCA-
054, 97 N.M. 723, 643 P.2d 287.

Admission of defendant's dishonorable military discharge as harmless error. —
The admission of evidence of the defendant's other than honorable discharge from the
military service is harmless error where other strong and competent admissible
evidence supports the jury verdict. State v. Ho'o, 1982-NMCA-158, 99 N.M. 140, 654
P.2d 1040.

Il. TIMELY AND SPECIFIC OBJECTION.

Objection necessary to preserve error. — To preserve error on appeal, there must be
a proper objection. Poorbaugh v. Mullen, 1982-NMCA-141, 99 N.M. 11, 653 P.2d 511.

Where defense counsel made the tactical decision that, in the absence of live testimony
by a defendant's wife, the prior testimony of his wife would be advantageous to the
defendant, there was neither plain error nor fundamental error in admitting the
testimony, even though the evidence would have been inadmissible if either party had
objected. State v. Crislip, 1990-NMCA-054, 110 N.M. 412, 796 P.2d 1108, overruled on
other grounds, Santillanes v. State, 1993-NMSC-012, 115 N.M. 215, 849 P.2d 358.

A reviewing court will not reverse the trial court on grounds which the trial court was
neither first asked to consider nor had the opportunity to review. State v. Aguilar, 1982-
NMCA-116, 98 N.M. 510, 650 P.2d 32.

Failure to timely object. — Where defendant made an objection to the expertise of a
social worker after the social worker had already testified about several types of
situations and circumstances that would likely make a child recant previous testimony,
the jury had already heard a great deal of evidence about recantation and the objection
was not timely. State v. Neswood, 2002-NMCA-081, 132 N.M. 505, 51 P.3d 1159, cert.
denied, 132 N.M. 551, 52 P.3d 411.

Objections must be made at the time the evidence is offered. — This rule requires
that in order to preserve a claim of error, a party must make a timely objection;



generally, evidentiary objections must be made at the time the evidence is offered.
State v. Tapia, 2015-NMCA-048, cert. denied, 2015-NMCERT-004.

Where defendant was charged with numerous counts of criminal sexual penetration of a
minor and criminal sexual contact of a minor, prior to physician assistant’s (PA)
testimony, defendant agreed that it was appropriate for the witness to testify regarding
her findings and what they might be consistent with; during the PA’s testimony,
defendant did not object when the witness testified that “redness” on the child victim’s
labia majora and minora and on the right side of the clitoris could possibly be from
sexual abuse or it could possibly be from scratching; when the witness later testified
that a scratch on the right labia minora could be consistent with sexual abuse,
defendant objected, claiming that it was inappropriate for the PA to make such a
conclusion; the jury had already heard of various causes of the injuries before the
objection was made and defendant had already agreed with the district court’s ruling
that the PA could testify about what her observations may be consistent with;
defendant’s objection was untimely and therefore not preserved. State v. Tapia, 2015-
NMCA-048, cert. denied, 2015-NMCERT-004.

Pretrial motion in limine failed to preserve objection to actual trial testimony. — In
defendant’s murder trial, where defense counsel filed a pretrial motion in limine to
restrict the testimony of a state’s witness, which defense counsel anticipated would
involve interpreting cell-phone related records and which defense counsel believed
required a qualified expert witness, but where defense counsel failed to make a specific
objection to the witness’s testimony at trial and failed to invoke a ruling from the court,
the challenge to the witness’s testimony was not preserved for appellate review,
because the motion in limine did not apprise either the opposing party or the district
court to any specific alleged error in the witness’s actual trial testimony. State v. Carrillo,
2017-NMSC-023.

Renewal of objection. — When an exhibit is admitted conditionally, it is the duty of the
party seeking to exclude the exhibit to renew its objection and to move to strike if its
relevancy is not thereafter established. Woolwine v. Furr's, Inc., 1987-NMCA-133, 106
N.M. 492, 745 P.2d 717.

Objection to polygraph evidence must be made at trial. — Since admissibility of
polygraph evidence is now governed by the New Mexico rules of evidence, there is no
reason to suppose that parties who wish to appeal admissibility of such evidence are
excused from challenging its admission at trial. State v. Ortiz, 1975-NMCA-112, 88 N.M.
370, 540 P.2d 850.

Foundation for admission of inculpatory statements must be challenged at trial.
— Absent some contemporaneous challenge to the foundational requirements for
admissibility of inculpatory statements in the trial court, an appellate court will not review
the claim that foundational requirements were not met. State v. Gallegos, 1978-NMCA-
121, 92 N.M. 336, 587 P.2d 1347.



Where the trial court was never asked to rule on the admissibility of inculpatory
statements, there was no objection from defendant after the prosecutor's foundation
guestions and no motion was made to strike a police officer's testimony concerning the
statements, error cannot be predicated upon the absence of an express affirmative
ruling by the trial court concerning voluntariness. State v. Gallegos, 1978-NMCA-121,
92 N.M. 336, 587 P.2d 1347.

Review where evidence excluded. — Although an appellate court is not required to
review every sua sponte exclusion of evidence that is made without a timely objection of
counsel, Paragraph A of this rule and Rule 12-216 clearly permit review in a case where
the substantial rights of defendant were affected by the trial court’s ruling and the
substance of the evidence to be admitted was made known or was apparent to the
court. State v. Balderama, 2004-NMSC-008, 135 N.M. 329, 88 P.3d 845.

Objection required regarding witness's reference to defendant's silence. — Where
the prosecutor comments on or inquires about the defendant's silence, such a reference
can have an intolerable prejudicial impact and may require reversal under the "plain
error” rule. However, where the witness simply refers to the defendant's silence, the
defendant must object to this testimony as required by Subdivision (a) (now Paragraph
A) in order to preserve the error. In such a situation the defendant would simply be
objecting to the testimony of the witness as being inadmissible under either Rule 403 or
Rule 402 (now 11-403 or 11-402 NMRA). State v. Mirabal, 1982-NMCA-093, 98 N.M.
130, 645 P.2d 1386.

Objection on redirect to issue raised on cross not timely. — Where defendants
failed to plead waiver of mechanic's liens as affirmative defense, but intervenors
broached the issue when they asked defendant's witness during cross-examination
about the existence, identification and usage of lien waivers, the issue was tried by
implied consent during cross-examination, and defendant on redirect could pursue the
issue; objection made by intervenors at the end of testimony upon redirect was not
timely. George M. Morris Constr. Co. v. Four Seasons Motor Inn, Inc., 1977-NMSC-064,
90 N.M. 654, 567 P.2d 965.

Objecting party must state specific grounds. — In objecting to evidence, it is the
duty of counsel to advise the court specifically of the ground of objection, so that it may
rule intelligently. State v. Casteneda, 1982-NMCA-046, 97 N.M. 670, 642 P.2d 1129.

Although defense counsel objected to introduction of prior convictions under Rule 11-
609 NMRA, the "specific grounds" stated related to juvenile convictions and stale
convictions; as defendant did not assert inadmissibility of convictions of crimes
punishable by imprisonment for less than one year, this issue is raised for the first time
on appeal and will not be heard. State v. Cardona, 1974-NMCA-052, 86 N.M. 373, 524
P.2d 989, cert. denied, 86 N.M. 372, 524 P.2d 988.

An objection to the introduction of evidence which does not specify the particular ground
on which the evidence is objectionable does not call the trial court's attention to the



matter to be decided, and on appeal will be treated as if no objection to such evidence
had been made. Leonard v. Barnes, 1965-NMSC-080, 75 N.M. 331, 404 P.2d 292.

Even if the question is objectionable as calling for hearsay evidence, a ruling by the
court will be sustained where objection is not properly stated and court's attention is not
directed to the defect relied upon. Sturgeon v. Clark, 1961-NMSC-125, 69 N.M. 132,
364 P.2d 757.

The general rule that there is no error in a ruling approving the admission of evidence
unless the party opposing the evidence timely objects and states the specific ground of
the objection did not apply in a case when the trial court excluded the evidence in
guestion rather than admitting it. Padilla v. Hay, 1995-NMCA-067, 120 N.M. 220, 900
P.2d 969.

Not always necessary to cite proper rule. — Defense counsel's objection to
prosecutor's questions as to defendant's misdemeanor convictions on grounds of
irrelevancy was sufficiently specific to alert the trial court and the prosecution to the
impropriety of the questioning since objection implicitly asserted the policy behind Rule
609 (now 11-609 NMRA), and thus defense counsel did not waive this error despite his
failure to cite the proper rule. Albertson v. State, 1976-NMSC-056, 89 N.M. 499, 554
P.2d 661.

So long as nature of objection plain. — Although objection was not as specific as it
might have been, as it sufficiently informed the court that objection was being made to
proof of content of a document in violation of the best evidence rule, it was sufficient to
preserve that objection for review. Frost v. Markham, 1974-NMSC-046, 86 N.M. 261,
522 P.2d 808.

Objector must move to strike testimony or request curative instruction. — In
prosecution for homicide in a vehicle while driving recklessly, trial court's error, if any, in
admitting evidence of the presence of marijuana seeds in the car that defendant was
driving was not properly preserved for review. State v. Sandoval, 1975-NMCA-096, 88
N.M. 267, 539 P.2d 1029.

In a prosecution for check forgery, appellate review would not be allowed with regard to
the admission of the unresponsive portion of a withess' answer (i.e., "l have lost a lot of
money to him with other checks") into evidence, despite Rule 404 (now 11-404 NMRA),
relating to other crimes, wrongs or acts, and Rule 608 (now 11-608 NMRA), relating to
specific instances of conduct, since the defendant failed to voice an objection at trial, to
ask the court to strike the response, or to offer a curative instruction, and since the
evidence did not constitute prejudicial or plain error. State v. Young, 1985-NMCA-079,
103 N.M. 313, 706 P.2d 855.

Failure to object constitutes waiver of right. — Where no objection was made to the
testimony of officer in which he related the content of his remark and defendant's
response thereto and where defendant had already been advised of his rights to an



attorney and to remain silent, even if defendant had a right to have this testimony
excluded he waived such right when he failed to make objection to the testimony or to
raise any question as to its admissibility. State v. Smith, 1969-NMCA-016, 80 N.M. 126,
452 P.2d 195.

Where no objection was made to the testimony pertaining to the previous criminal
offense, the error was not preserved for review. State v. Gutierrez, 1968-NMCA-090, 79
N.M. 732, 449 P.2d 334, cert. denied, 80 N.M. 33, 450 P.2d 633 (1969).

Failure to object to the admission of evidence constitutes a waiver of objection, and in
such case the objection cannot be raised for the first time on appeal. McCauley v. Ray,
1968-NMSC-194, 80 N.M. 171, 453 P.2d 192; Bloom v. Lewis, 1980-NMCA-155, 97
N.M. 435, 640 P.2d 935; Security Bank & Trust v. Parmer, 1981-NMSC-118, 97 N.M.
108, 637 P.2d 539.

1. OFFER OF PROOF.

Offer of proof that third person may have murdered victim to get out from under
debt was insufficient to determine whether district court abused its discretion in
excluding it, since there was no evidence that third person heard statement so as to
make it admissible on issue of motive. State v. Rosales, 2004-NMSC-022, 136 N.M. 25,
94 P.3d 768.

Offer of proof essential to preserve error where evidence excluded. — When error
is based on an improper exclusion of evidence, an offer of proof is essential to preserve
the error for appeal. Williams v. Yellow Checker Cab Co., 1967-NMSC-099, 77 N.M.
747, 427 P.2d 261; Nichols Corp. v. Bill Stuckman Constr., Inc., 1986-NMSC-077, 105
N.M. 37, 728 P.2d 447.

Timely offer and nonrepetitious proof essential. — Right to offer proof is almost
absolute, but offer must be timely and trial court has discretion to restrict repetitious
proof. State v. Shaw, 1977-NMCA-059, 90 N.M. 540, 565 P.2d 1057.

Basic reason underlying rule of tender is directed at insuring exact knowledge on the
part of trial court of evidentiary facts which he is called upon to admit into consideration.
State v. White, 1954-NMSC-050, 58 N.M. 324, 270 P.2d 727.

Proposed evidence must be tendered to court. — Defendant's claim that trial court
erred in refusing to allow him to call a juror to impeach the verdict (on grounds that one
or more jurors in his case had been jurors in another case which tried a defense
witness) was not reached by appellate court because the record did not show a tender
of the excluded evidence. State v. Carrillo, 1975-NMCA-103, 88 N.M. 236, 539 P.2d
626.

Assuming that the withholding of certain logs was improper, they were never presented
to trial court so that it could determine whether they were material or whether the



withholding prejudiced the defense, and consequently there was no error in denying
motion for a new trial. State v. Lucero, 1977-NMCA-021, 90 N.M. 342, 563 P.2d 605,
cert. denied, 90 N.M. 636, 567 P.2d 485.

Substance and purpose of evidence must be made clear. — Where no questions
were asked and the substance of the evidence was not made known to the court,
defendant merely informing the court that it desired to present this type of evidence,
tender was insufficient. De La O v. Bimbo's Restaurant, Inc., 1976-NMCA-115, 89 N.M.
800, 558 P.2d 69, cert. denied, 90 N.M. 7, 558 P.2d 619.

Bias of witness is always relevant and therefore pendency of civil action by prosecuting
witness seeking damages for assault being tried in criminal action is a proper subject of
inquiry; however, trial court did not err in prohibiting defendant in an aggravated battery
prosecution from questioning of victim concerning civil suit where counsel gave court no
information about the suit, made no tender of evidence and never informed court that
the witness himself had anything to do with the suit. State v. Santillanes, 1974-NMCA-
092, 86 N.M. 627, 526 P.2d 424.

Where there was no indication in the record that trial judge was ever informed that
defendant believed that a crucial witness for the state bore tattoos which were self-
inflicted, thus allegedly calling into question her credibility, and there was no offer of
proof to that effect, it was not error for judge to sustain an objection to the question.
State v. Ortiz, 1975-NMCA-112, 88 N.M. 370, 540 P.2d 850.

Where defendant failed to pose any questions to any witness concerning any character
trait of victim and merely claimed that a certain witness could testify concerning his
reputation for aggressiveness and recklessness, without revealing the substance of the
evidence either as to such character traits or his reputation in connection with those
traits, the offer of proof as to reputation or opinion evidence was deficient, and there
was no error in exclusion of evidence. State v. Bazan, 1977-NMCA-011, 90 N.M. 209,
561 P.2d 482, cert. denied, 90 N.M. 254, 561 P.2d 1347.

An offer to prove facts which state mere conclusions is too general and should properly

be rejected. The substance of the evidence must be made known to the trial court. State
ex rel. Conley Lotts Nichols Mach. Co. v. Safeco Ins. Co. of Am., 1983-NMCA-112, 100

N.M. 440, 671 P.2d 1151.

General claim of relevancy insufficient tender. — Where issue was whether specific
instances of conduct in 1975 were admissible on question of damages suffered in 1972,
defendant's general claim of evidence relating to probable life expectancy of plaintiff
was an insufficient tender. De La O v. Bimbo's Restaurant, Inc., 1976-NMCA-115, 89
N.M. 800, 558 P.2d 69, cert. denied, 90 N.M. 7, 558 P.2d 619.

Appellate court reluctant to guess nature of evidence. — Where state objected to
further questioning regarding witness's juvenile record, and after the judge sustained the
objection the defendant made no proffer as to what his next questions would have been



and what he expected to show, he failed to preserve the error since because of difficult
evidentiary problems involved in this sort of questioning, appellate court was unwilling to
guess as to what questions defendant was prevented from asking. State v. Ortiz, 1975-
NMCA-112, 88 N.M. 370, 540 P.2d 850.

When trial judge feels compelled to exclude evidence sua sponte, the parties
should first be informed of the judge’s specific concerns, and this should be done on the
record, before excluding the evidence, and outside the presence of the jury. State v.
Balderama, 2004-NMSC-008, 135 N.M. 329, 88 P.3d 845.

Subsequent general offer insufficient tender. — Where with exception of one
guestion and answer at time objections were sustained, defendant did not ask to make
an offer of proof, but after jury was excused for the evening, defendant sought to offer
proof of other unidentified questions to which objections had been sustained, court
could not say trial court erred in not permitting defendant to put on a general offer of
proof going to an unidentified subject matter for which he had not stated any theory of
admissibility. State v. Kendall, 1977-NMCA-002, 90 N.M. 236, 561 P.2d 935, reversal of
conviction on other grounds held improper, 1977-NMSC-015, 90 N.M. 191, 561 P.2d
464.

Requirements relaxed where party prevented from making proper tender. —
Where prosecution and trial judge effectually prevented defense attorney from asking
any questions, prosecution could not be heard to urge failure of defense to ask a proper
guestion calling for testimony covered by tender. State v. White, 1954-NMSC-050, 58
N.M. 324, 270 P.2d 727.

Party must pursue available means for introducing evidence. — Although trial court
refused to subpoena psychologist as requested by defendant after trial had begun,
defendant himself could have subpoenaed the doctor without court permission, and had
trial court refused to allow him to testify, defendant would in that case have to make an
offer of proof to preserve error. State v. Melton, 1977-NMSC-014, 90 N.M. 188, 561
P.2d 461.

Insanity defense abandoned upon failure to offer proof. — Where defendant never
made offer of proof on issue of insanity after trial court sustained state's objection to
admission of evidence on the question because of defendant's failure to comply with
Rule 35(a), N.M.R. Crim. P. (now see Paragraph A of Rule 5-602 NMRA), and one of
his experts was unable even to give an opinion on whether or not defendant was able to
form requisite specific intent, then defendant had abandoned defense of insanity. State
v. Padilla, 1975-NMCA-084, 88 N.M. 160, 538 P.2d 802, cert. denied, 88 N.M. 318, 540
P.2d 248.

Where defendant never brought to the attention of trial court the fact that the state
actually had notice that he would raise the defense of insanity, he was precluded from
raising this ground for reversal on appeal. State v. Padilla, 1975-NMCA-084, 88 N.M.
160, 538 P.2d 802, cert. denied, 88 N.M. 318, 540 P.2d 248.



Judge errs in leaving courtroom during offer. — Where evidence should have been
presented to the court, a trial judge errs in leaving the courtroom during the offer of
proof, even though she believes it to be immaterial to her decision and offered only for
the record. Malibu Pools of N.M., Inc. v. Harvard, 1981-NMSC-117, 97 N.M. 106, 637
P.2d 537.

Denial of offered polygraph expert's testimony improper. — It was an abuse of
discretion to exclude polygraph evidence without permitting defendant's offer of proof or
listening to the tape of the pretest interview. State v. Aragon, 1993-NMCA-076, 116
N.M. 291, 861 P.2d 972.

V. PLAIN ERROR.

Generally as to former law. — New Mexico law prior to adoption of the present rules
of evidence did not allow review of unpreserved plain error. State v. Tucker, 1974-
NMCA-049, 86 N.M. 553, 525 P.2d 913, cert. denied, 86 N.M. 528, 525 P.2d 888.

Application of plain error rule. — An appellate court may review evidentiary
guestions, although not preserved, if the admission of evidence affected the substantial
rights of the accused; the appellate court must be convinced that admission of the
evidence constituted an injustice that created grave doubts concerning the verdict. State
v. Montoya, 2015-NMSC-010.

Where defendant was convicted of intentional child abuse resulting in the death of a
child under the age of twelve, the admission of the forensic pathologist’s testimony was
not plain error when the expert identified the injuries suffered by the child, was specific
in stating that the injuries together were the cause of death, made no assertions that
defendant caused the injuries, and there was ample evidence outside of the expert’s
testimony to support the jury’s finding of guilt. State v. Montoya, 2015-NMSC-010.

"Plain error" construed. — "Plain error" refers to grave errors which seriously affect
substantial rights of the accused, result in a clear miscarriage of justice or are obvious
or otherwise seriously affect the fairness, integrity or public reputation of judicial
proceedings. The plain error rule should be applied with caution and invoked only to
avoid a miscarriage of justice. State v. Marquez, 1974-NMCA-129, 87 N.M. 57, 529
P.2d 283, cert. denied, 87 N.M. 47, 529 P.2d 273.

To the extent that New Mexico common law has stated or intimated that the plain error
rule "applies only to errors in evidentiary rulings" it is overruled; the plain error rule
hereafter applies to "evidentiary matters" in general, regardless of their specific
preservation for appeal. State v. Lucero, 1993-NMSC-064, 116 N.M. 450, 863 P.2d
1071.

Plain error must relate to evidentiary ruling. — Reference in this section to plain
errors affecting substantial rights is part of a rule concerned with evidentiary rulings and
is inapplicable to criminal defendant's contention that prosecutor's reference to victim's



"constitutional rights" was prejudicial and influenced jury. State v. Sanchez, 1974-
NMCA-107, 86 N.M. 713, 526 P.2d 1306(construing rule despite its inapplicability to
present case); State v. Hennessy, 1992-NMCA-069, 114 N.M. 283, 837 P.2d 1366.

Doubts concerning validity of verdict required. — Even if defendant did not raise
proper objections at trial, he may be entitled to relief if the errors of which he complains
on appeal constituted plain error. In any case, the appellate court must be convinced
that admission of the testimony constituted an injustice that creates grave doubts
concerning the validity of the verdict. State v. Barraza, 1990-NMCA-026, 110 N.M. 45,
791 P.2d 799; State v. Contreras, 1995-NMSC-056, 120 N.M. 486, 903 P.2d 228.

Plain error analysis. — When assessing the probable effect of evidentiary error, courts
should evaluate all of the circumstances surrounding the error, including the source of
the error, the emphasis placed on the error, evidence of the defendant’s guilt apart from
the error, the importance of the erroneously admitted evidence to the prosecution’s
case, and whether the erroneously admitted evidence was merely cumulative. State v.
Astorga, 2015-NMSC-007.

No plain error where prosecutor improperly questioned witness about
defendant’s involvement in another murder. — Where prosecutor’s question of an
alibi witness in a first-degree murder trial improperly referred to the witness’s prior
statement alluding to defendant’s suspected involvement in a prior homicide, there was
no plain or fundamental error where the prior statement, although improperly admitted,
was relevant to the witness’s credibility, the single question and answer was the only
reference to the prior statement during the trial that lasted more than two weeks and
included abundant evidence of the defendant’s guilt. State v. Astorga, 2015-NMSC-007.

Comment on defendant's silence plain error. — In defendant's murder trial, there
being no basis for a question concerning defendant's silence, district attorney's question
about it was plain error because it constituted a comment on defendant's silence, and
the fact that the question was asked of the brother and not defendant makes no
difference, since the prejudicial impact was the same. State v. Lara, 1975-NMCA-095,
88 N.M. 233, 539 P.2d 623.

Comments instituted by the state on a defendant's silence following Miranda warnings
constitute "plain error" and have an intolerable prejudicial impact requiring reversal
unless the defendant's silence has a significant probative value. State v. Martin, 1984-
NMSC-077, 101 N.M. 595, 686 P.2d 937.

Comment on defendant's silence plain error only if prosecution initiates
comment. — Where prosecutor comments on or inquires about defendant's silence,
such a reference can have an intolerable prejudicial impact and may require reversal
under the plain error rule; any reference to defendant's silence by the state, if it lacks
significant probative value, constitutes plain error and as such requires reversal even if
defendant fails to object. However, where witness refers to defendant's silence,



defendant must object to this testimony in order to preserve the error. State v. Baca,
1976-NMSC-015, 89 N.M. 204, 549 P.2d 282.

There is not plain error where prosecution's questions were invited by defendant's
testimony on direct examination and did not directly concern his post-arrest silence.
State v. Molina, 1984-NMSC-038, 101 N.M. 146, 679 P.2d 814.

No plain error where admissible evidence to same effect. — Admission of hearsay
testimony of owner of certain stolen property, in a prosecution for possession thereof,
as to its worth was not plain error since even without the hearsay, testimony from
another witness as to market value supported a valuation of stolen property in excess of
$100 and therefore a felony conviction, so no prejudice was shown. State v. Olguin,
1975-NMCA-132, 88 N.M. 511, 542 P.2d 1201.

In proceeding to terminate mother's parental rights, where the record was insufficient to
determine whether the mother, who was mentally impaired, had waived any privilege
she may have had with regard to communications made to her psychologist, and since
the waiver issue was not raised at the trial level, under the plain error rule the court's
order terminating parental rights was upheld on the grounds that there was clear and
convincing evidence other than the allegedly confidential testimony supporting the
determination that the mother was an unfit parent. In re Sherry C., 1991-NMCA-137,
113 N.M. 201, 824 P.2d 341.

Erroneous admission of expert withess’s testimony did not result in plain error.
— Where defendant was charged with vehicular homicide after crashing her car while
intoxicated, and where the district court erred in admitting the testimony of the State’s
expert withess because, although the State’s expert was qualified to testify as an
accident reconstruction expert, the expert’s testimony, standing alone, did not provide a
basis for any meaningful evaluation of whether the expert’s ultimate opinion, that
defendant was driving the vehicle at the time of the crash, was a result of the application
of a reliable scientific method, the erroneous admission of expert testimony did not
result in plain error because the expert’s opinion was not the sole or primary item of
evidence indicating defendant’s guilt. Viewed against the independent evidence of
defendant’s guilt, the expert’s opinion did not likely affect the outcome of the jury’s
deliberations. State v. Bregar, 2017-NMCA-028, cert. denied, 2017-NMCERT-___ .

No plain error where proposed evidence circumstantial, collateral and cumulative.
— Where two eyewitnesses called by the state, along with testimony of defendant,
established that deceased and his friend were the aggressors, there was no other
purpose for which additional evidence of decedent's misconduct could be introduced,
and additional evidence would be circumstantial, collateral and merely cumulative; as
such, its admission rested within the sound discretion of the trial court, and exclusion
thereof would not have affected a substantial right of defendant. State v. Marquez,
1974-NMCA-129, 87 N.M. 57, 529 P.2d 283, cert. denied, 87 N.M. 47, 529 P.2d 273.



No plain error where admissibility decision conforms with rules. — Exclusion of
uncorroborated testimony of defense witness, who would have testified that a third
party, prior to his death, told witness that the heroin was his and not defendant's, was
not plain error since the policy behind Rule 11-804 NMRA is to require corroboration in
order to circumvent fabrication. State v. Anaya, 1976-NMCA-055, 89 N.M. 302, 551
P.2d 992.

Allowing evidence of a prior conviction contrary to Rule 11-609 does not constitute plain
error where defendant did not state the grounds of his objection. State v. Cardona,
1974-NMCA-052, 86 N.M. 373, 524 P.2d 989, cert. denied, 86 N.M. 372, 524 P.2d 988.

No plain error where alternative means of achieving admission not used. —
Defendant's claim on appeal that admission of chemist's testimony concerning test
results was plain error because chemist did not bring his worksheets to court, thus
denying defendant the right to cross-examine concerning underlying facts, was without
merit since defendant could have but did not inform himself of the contents of the
worksheets by proceeding under Rule 27(a)(6), N.M.R. Crim. P. (now see Rule 5-501
NMRA). State v. Carrillo, 1975-NMCA-103, 88 N.M. 236, 539 P.2d 626.

No plain error where prosecutor's remarks in closing were not evidence. — The
principle of plain error applies only to error in the presentation of evidence. Thus, while
the prosecutor's questioning of defendant could be analyzed as plain error, the
prosecutor's remarks in closing regarding the defendant's silence were not evidence
and therefore were not subject to a plain error analysis. State v. Hennessy, 1992-
NMCA-069, 114 N.M. 283, 837 P.2d 1366.

Preclusion of right to cross-examination. — Under the proper circumstances,
preclusion of the right to cross-examine may be plain error requiring reversal despite the
lack of objection or offer of proof. Empire West Cos. v. Albuguerque Testing Labs, Inc.,
1990-NMSC-096, 110 N.M. 790, 800 P.2d 725.

Termination of cross-examination did not rise to the level of plain error requiring
reversal, where party had the opportunity to exercise extensively that right without
substantial interference and no prejudice or substantial miscarriage of justice appeared
from the record. Empire West Cos. v. Albuquerque Testing Labs, Inc., 1990-NMSC-096,
110 N.M. 790, 800 P.2d 725.

Judge's questioning of witness. — Where a judge exceeded the bounds of Rule 11-
614 NMRA, in questioning a witness and commenting upon the evidence, she
substantially conveyed a position concerning the issues before the jury and the fairness
of the trial was vitiated to the extent that it constituted plain error. State v. Paiz, 1999-
NMCA-104, 127 N.M. 776, 987 P.2d 1163.

Exclusion of a witness' grand jury testimony was not plain error where the exclusion
did not hamper defendant's right to put forth her defense, nor taint the validity of the



verdict rendered in the case. State v. Baca, 1997-NMSC-045, 124 N.M. 55, 946 P.2d
1066.

Violation of Rule 104 (now 11-104 NMRA) is not plain error where violation did not
result in miscarriage of justice nor affect the fairness or integrity of the trial. State v.
Gallegos, 1978-NMCA-121, 92 N.M. 336, 587 P.2d 1347.

Plain error pertains only to errors that concern evidentiary rulings. State v. Wall,
1980-NMSC-034, 94 N.M. 169, 608 P.2d 145; State v. Isiah, 1989-NMSC-063, 109
N.M. 21, 781 P.2d 293.

Defendant cannot challenge memorandum on appeal where no objection at trial.

— On appeal, defendant cannot challenge the use of a memorandum at trial to refresh

the memory of a witness when he made no objection to its use at the time and since he
cannot challenge it as plain error pursuant to Paragraph D. State v. Wall, 1980-NMSC-
034, 94 N.M. 169, 608 P.2d 145.

Law reviews. — For article, "Civil Procedure," see 12 N.M.L. Rev. 97 (1982).
For article, "Criminal Procedure,” see 12 N.M.L. Rev. 271 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. Jur. 2d Appellate Review 88 622,
713 et seq.; 58 Am. Jur. 2d New Trial 88 129, 131, 132; 75 Am. Jur. 2d Trial 8 321 et
seq.

Construction of provision of Rule 43(c) of the Federal Rules of Civil Procedure, and
similar state provisions providing for entry into record of evidence excluded by trial
court, 9 A.L.R.3d 508.

Violation of federal constitutional rule (Mapp v. Ohio) excluding evidence obtained
through unreasonable search or seizure, as constituting reversible or harmless error, 30
A.L.R.3d 128.

4 C.J.S. Appeal and Error 8 202 et seq.; 66 C.J.S. New Trial 8 40; 88 C.J.S. Trial 88
115,117, 123, 133, 144 to 146.

11-104. Preliminary questions.

A. In general. The court must decide any preliminary question about whether a
witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the
court is not bound by evidence rules, except those on privilege.

B. Relevance that depends on a fact. When the relevance of evidence depends
on whether a fact exists, proof must be introduced sufficient to support a finding that the
fact does exist. The court may admit the proposed evidence on the condition that the
proof be introduced later.



C. Conducting a hearing so that the jury cannot hear it. The court must conduct
any hearing on a preliminary question so that the jury cannot hear it if

(1) the hearing involves the admissibility of a confession,
(2) adefendant in a criminal case is a withess and so requests, or
(3)  justice so requires.

D. Cross-examining a defendant in a criminal case. By testifying on a preliminary
guestion, a defendant in a criminal case does not become subject to cross-examination
on other issues in the case.

E. Evidence relevant to weight and credibility. This rule does not limit a party’s
right to introduce before the jury evidence that is relevant to the weight or credibility of
other evidence.

[As amended, effective December 1, 1993; as amended by Supreme Court Order No.
12-8300-015, effective for all cases pending or filed on or after June 16, 2012.]

Committee commentary. — The language of Rule 11-104 NMRA was amended in
2012 to be consistent with the restyling of the Federal Rules of Evidence, effective
December 1, 2011, to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be stylistic
only. There is no intent to change any result in any ruling on admissibility.

[Adopted by Supreme Court Order No. 12-8300-015, effective for all cases pending or
filed on or after June 16, 2012.]

ANNOTATIONS

The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, rewrote the rule to make stylistic
changes.

The 1993 amendment, effective December 1, 1993, added "or when an accused is a
witness and so requests” at the end of Paragraph C, and substituted "court" for "judge”
and made gender neutral changes throughout the rule.

Compiler's notes. — This rule is similar to Rule 104 of the Federal Rules of Evidence.

Failure to timely provide discovery. — Where, in an insurance bad faith case, the
insured failed to comply with the district court’s scheduling order and failed to disclose
the substance and grounds for an expert’s proposed testimony; the insured never
provided the insurer an expert report; the insured submitted a witness list that did not
include the expert’s professional qualifications or a summary of the expert’s anticipated



testimony; the insured furnished the expert’s affidavit and curriculum vitae belatedly as
an attachment to the insured’s response to the insurer’s motion for summary judgment;
the expert’s affidavit recounted the expert’'s background and experience of decades
examining insurance bad faith cases, and indicated that the expert had reviewed the
pleadings, documents, and depositions in the case; the insured furnished the affidavit to
the insurer more than a month before trial and a month after the close of discovery; and
the district court ordered the insured to make the expert available for a pre-trial
deposition and to pay the costs of the deposition, the district court did not err in denying
the insurer’'s motion to exclude the testimony of the insured’s expert at trial. Am. Nat.
Prop. & Cas. Co. v. Cleveland, 2013-NMCA-013, 293 P.3d 954.

The scientific aspects of a breathalyzer machine are foundational issues. — The
scientific reliability and functionality of a breathalyzer machine, which are foundational
issue that are only subject to challenge through expert testimony, are non-testimonial
facts and do not implicate the confrontation clause. State v. Anaya, 2012-NMCA-094,
287 P.3d 956, cert. denied, 2012-NMCERT-007.

Scientific accuracy and reliability of a breathalyzer machine. — Where the court
admitted the results of defendant’s breath alcohol test results after police officers
testified regarding the procedure for administering defendant’s breathalyzer test, the
regulations and procedures for certifying and calibrating the breathalyzer machine, the
officers’ belief that the breathalyzer machine was working properly and that the test was
properly administered, and the officers’ certification to administer breathalyzer tests and
experience administering breathalyzer tests; the officers testified that they had no
knowledge of the breathalyzer machine’s inner workings; and defendant claimed that
defendant’s confrontation rights had been violated because the breath test results had
been admitted without testimony from a witness, whom defendant could cross-examine,
as to the scientific accuracy and reliability of the breathalyzer machine, the confrontation
clause did not apply because the scientific aspects of the breathalyzer machine are
non-testimonial facts. State v. Anaya, 2012-NMCA-094, 287 P.3d 956, cert. denied,
2012-NMCERT-007.

Parol evidence rule did not prevent enforcement of premium payment agreement.
— Where the insurer required policyholders who wanted to pay premiums in monthly
installments to enter into a premium payment agreement with a separate corporation
before the insurer would issue a policy that allowed monthly payments; the payee
corporation imposed a monthly service charge to cover the increased costs of monthly
billing and payment; the policy issued by the insurer did not specify any service charge
to be paid by policyholders who bought insurance on a monthly basis; although the
policy declaration provided that no fees were payable with respect to the policy, it
referred to the premium payment agreement with the payee corporation; and the policy
included a merger clause and an endorsement amending the policy period to one
calendar month, continuing for successive monthly periods if the premium was paid
when due, the policy was only partially integrated and the parol evidence rule did not
prevent the proof and enforcement of the premium payment agreement. Nellis v.



Farmers Ins. Co. of Ariz., 2012-NMCA-020, 273 P.3d 143, cert. denied, 2011-NMCERT-
011.

Admissibility of confessions to establish the corpus delicti. — The district court
should determine at a preliminary hearing whether the state has evidence that supports
the essential facts admitted in a defendant’s confession. First, the court assesses
whether the confession’s trustworthiness may be established by the state. Second, the
court must ensure that the state has evidence that can corroborate the existence of the
alleged loss or injury. At the preliminary hearing, the court can use inadmissible
evidence to determine the trustworthiness of a confession. Admission of the confession
at trial is conditioned upon the state adducing independently admissible evidence at trial
that can contribute to establishing the corpus delicti. At the preliminary hearing, the
court should determine whether the state can provide admissible evidence supporting
the corpus delicti. State v. Hardy, 2012-NMCA-005, 268 P.3d 1278, cert. granted, 2012-
NMCERT-001.

Sufficient foundation for BAT card admissibility. — The arresting officer’s testimony
that he saw a certification sticker on the breathalyzer indicating that the machine’s
certification was current was sufficient foundation for the breath alcohol test card’s
admissibility. State v. Martinez, 2007-NMSC-025, 141 N.M. 713, 160 P.3d 894,
overruling State v. Lizzol, 2006-NMCA-130, 141 N.M. 403, 156 P.3d 694.

Confirmation that SLD has approved the equipment on a breath alcohol
instrument is not a foundational prerequisite to admission of BAT results. — The
State need not make a threshold showing that the certified operator of a certified breath
alcohol instrument confirmed at the time of the test that equipment attached to the
breath alcohol instrument is approved by the Scientific Laboratory Division of the
Department of Health (SLD) in order to lay a sufficient foundation under Rule 11-104(A)
NMRA for the admission into evidence of breath alcohol test (BAT) results. SLD
regulations contain no requirement that SLD or certified instrument operators must
confirm that each individual tank and its contents are SLD-approved before a BAT is
administered. The regulations contain no indication that such individual confirmation is
necessary to ensure the accuracy of a BAT result. State v. Hobbs, 2016-NMCA-022,
cert. denied, 2016-NMCERT-002.

Where defendant challenged the admission of his breath alcohol test (BAT) results at
trial on the ground that they lacked a sufficient foundation to support their admission into
evidence because the certified instrument operator failed to establish that the gas
canister, a piece of equipment separate from the breath alcohol instrument, complied
with “accuracy ensuring” regulations, the trial court did not abuse its discretion in
admitting defendant’s BAT results into evidence because the State is not required to
make a threshold showing that the certified operator of a certified breath alcohol
instrument confirmed at the time of the test that equipment attached to the instrument is
SLD-approved in order to lay a sufficient foundation under Rule 11-104(A) NMRA for
the admission of BAT results into evidence. State v. Hobbs, 2016-NMCA-022, cert.
denied, 2016-NMCERT-002.



Evidence may be conditionally admitted. — Subsection B of this Rule permits
evidence to be conditionally admitted at trial, contingent upon a subsequent showing of
relevancy. State v. Garnenez, 2015-NMCA-022, cert. denied, 2015-NMCERT-001.

Where laboratory analyst in DWI trial testified about breath alcohol tests (BAT) before
the BAT results were admitted through another witness due to logistical issues, the
district court did not abuse its discretion in admitting this evidence prior to the state
laying a proper foundation for admission of the BAT results because it is within the
district court’s discretion to control the order of withesses, mode of interrogating
witnesses, and presentation of evidence. State v. Garnenez, 2015-NMCA-022, cert.
denied, 2015-NMCERT-001.

Prerequisites for evidentiary hearing. — To be entitled to evidentiary hearing under
former law, defendant must have alleged a factual basis for relief; vague conclusional
charges are insufficient. Further, defendant's claims must raise issues which cannot be
conclusively determined from files and records, and claims must be such, that if true,
provide a legal basis for relief sought. State v. Kenney, 1970-NMCA-038, 81 N.M. 368,
467 P.2d 34.

Competency of child at a meaningful time. — Where a defendant was charged with
criminal sexual contact and sexual penetration of a child under the age of 13, and the
determination of the child's competency by the district court was made without adequate
inquiry into the elements of competency at a meaningful time, the appropriate remedy
was to remand for a competency hearing. State v. Macias, 1990-NMCA-053, 110 N.M.
246, 794 P.2d 389.

Trial court's duty to decide issues relating to scientific evidence. — Contested
factual issues on the admissibility of scientific evidence, and of polygraph examinations
in particular, are factual determinations to be made by the trial court. Baum v. Orosco,
1987-NMCA-102, 106 N.M. 265, 742 P.2d 1.

The argument that since there were conflicting opinions regarding the reliability of the
polygraph evidence, the trial court abused its discretion in excluding the evidence was
clearly specious. It is the role of the trial court to resolve such conflicts, and it is the very
essence of discretion to make such a resolution and determination. Baum v. Orosco,
1987-NMCA-102, 106 N.M. 265, 742 P.2d 1.

Consideration of hearsay. — Paragraph A authorizes consideration of hearsay in
determining preliminary questions of admissibility. State v. Roybal, 1988-NMCA-040,
107 N.M. 309, 756 P.2d 1204.

Police officer's testimony regarding verification of a telephone call made to an
embezzlement victim was a preliminary matter within the meaning of Paragraph A.
State v. Roybal, 1988-NMCA-040, 107 N.M. 309, 756 P.2d 1204.



Relevancy conditioned on fact. — When an exhibit is admitted conditionally, it is the
duty of the party seeking to exclude the exhibit to renew its objection and to move to
strike if its relevancy is not thereafter established. Woolwine v. Furr's, Inc., 1987-NMCA-
133,106 N.M. 492, 745 P.2d 717.

Prohibiting jury viewing of films admitted into evidence held improper. — The
determination of whether evidence is relevant, and therefore admissible, rests within the
discretion of the trial court but admitting films into evidence, thereby determining that
they were relevant, and then not allowing the jury to view them, constituted an improper
limitation on defendant's right to present evidence to the jury. State v. Martin, 1984-
NMSC-077, 101 N.M. 595, 686 P.2d 937.

Doctor's letter on paternity. — Exclusion of a letter written by a doctor summarizing
his conclusions of paternity test results, together with the statistical probability
calculations based on the serologic tests performed was proper since a proper
foundation had not been established for the documents admission. State v. Leal, 1986-
NMCA-075, 104 N.M. 506, 723 P.2d 977.

Foundation for admitting telephone conversations. State v. Garcia, 1990-NMCA-
065, 110 N.M. 419, 796 P.2d 1115.

Voir dire of police officer in presence of jury on admissibility of defendant's
inculpatory statements violates Paragraph C. State v. Gallegos, 1978-NMCA-121,
92 N.M. 336, 587 P.2d 1347.

"Preliminary matters" refer to evidentiary issues that are decided by the judge. State
v. Delgado, 1991-NMCA-064, 112 N.M. 335, 815 P.2d 631.

Testimony "upon a preliminary matter". — Testimony presented to the jury for its
consideration is not testimony "upon a preliminary matter". State v. Delgado, 1991-
NMCA-064, 112 N.M. 335, 815 P.2d 631.

Applicability of Paragraph D. — Paragraph D does not apply unless the testimony
relates solely to a preliminary matter. State v. Delgado, 1991-NMCA-064, 112 N.M. 335,
815 P.2d 631.

All that Paragraph D provides is that when the defendant's testimony is limited to the
purpose of assisting the judge in determining whether evidence should be admissible,
the defendant is not subject to cross-examination on other issues. State v. Delgado,
1991-NMCA-064, 112 N.M. 335, 815 P.2d 631.

Law reviews. — For article, "The Admissibility of Scientific Evidence Under the New
Mexico and Federal Rules of Evidence," see 6 N.M.L. Rev. 187 (1976).

For article, "Evidence,” see 12 N.M.L. Rev. 379 (1982).



For annual survey of New Mexico law of evidence, 19 N.M.L. Rev. 679 (1990).

For note, "The Admission of Polymerase Chain Reaction DNA Evidence in New Mexico
- State v. Sills,” see 29 N.M.L. Rev. 429 (1999).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. Jur. 2d Appellate Review § 523;
5 Am. Jur. 2d Appellate Review 8§ 601; 75 Am. Jur. 2d Trial 88 324, 413, 414, 418; 75A
Am. Jur. 2d Trial 88 741, 742.

Requisite foundation or predicate to permit nonexpert witness to give opinion, in a civil
action, as to sanity, mental competency or mental condition, 40 A.L.R.2d 15.

Mode and degree of proof required to establish genuineness of handwriting offered as
standard or exemplar for comparison with a disputed writing or signature, 41 A.L.R.2d
575.

Qualifications of chemist or chemical engineer to testify as to effect of poison upon
human body, 70 A.L.R.2d 1029.

Competency, as a standard of comparison to establish genuineness of handwriting, of
writings made after controversy arose, 72 A.L.R.2d 1274.

Quialification as expert to testifying as to findings or results of scientific test to determine
alcoholic content of blood, 77 A.L.R.2d 971.

Quialification of nonmedical psychologist to testify as to mental condition or competency,
78 A.L.R.2d 919.

Testing qualifications of expert witness, other than handwriting expert, by objective tests
or experiments, 78 A.L.R.2d 1281.

Constitutional aspects of procedure for determining voluntariness of pretrial confession,
1 AL.R.3d 125, 132 A.L.R. Fed. 415.

Preliminary proof, verification, or authentication of X-rays requisite to their introduction
in evidence in civil cases, 5 A.L.R.3d 303.

Admissibility, in civil case, of evidence obtained by unlawful search and seizure, 5
A.L.R.3d 670.

Necessity of laying foundation for opinion of attesting witness as to mental condition of
testator or testatrix, 17 A.L.R.3d 503.

Admissibility of confession by one accused of felonious homicide, as affected by its
inducement through compelling, or threatening to compel, accused to view victim's
corpse, 27 A.L.R.3d 1185.



Admissibility of evidence of lineup identification as affected by allegedly suggestive
lineup procedures, 39 A.L.R.3d 487.

Admissibility of evidence of showup identification as affected by allegedly suggestive
showup procedures, 39 A.L.R.3d 791.

Admissibility of evidence of photographic identification as affected by allegedly
suggestive identification procedure, 39 A.L.R.3d 1000.

"Fruit of the poisonous tree" doctrine excluding evidence derived from information
gained in illegal search, 43 A.L.R.3d 385.

Censorship and evidentiary use of unconvicted prisoners' mail, 52 A.L.R.3d 548.

Admissibility in criminal prosecution, of evidence obtained by electronic surveillance of
prisoner, 57 A.L.R.3d 172.

Omission or inaudibility of portions of sound recording as affecting its admissibility in
evidence, 57 A.L.R.3d 746.

Admissibility of videotape film in evidence in criminal trial, 60 A.L.R.3d 333, 41 A.L.R.4th
812, 41 A.L.R.4th 877.

Mental subnormality of accused as affecting voluntariness or admissibility of confession,
8 A.L.R.4th 16.

Sufficiency of showing that voluntariness of confession or admission was affected by
alcohol or other drugs, 25 A.L.R.4th 419.

Admissibility and weight of extrajudicial or pretrial identification where withess was
unable or failed to make in-court identification, 29 A.L.R.4th 104.

Sufficiency of corroboration of confession for purpose of establishing corpus delicti as
guestion of law or fact, 33 A.L.R.5th 571.

Admissibility of evidence of voice identification of defendant as affected by allegedly
suggestive voice lineup peocedures, 55 A.L.R.5th 423.

Admissibility of evidence relating to accused's attempt to commit suicide, 73 A.L.R.5th
615.

Admissibility of hearsay evidence for court's determination, under Rule 104(a) of the
Federal Rules of Evidence, of preliminary questions of fact, 39 A.L.R. Fed. 720.

Error in evidentiary ruling in federal civil case as harmless or prejudicial under Rule
103(a), Federal Rules of Evidence, 84 A.L.R. Fed. 28.



Duty of court, in federal criminal prosecution, to conduct inquiry into voluntariness of
accused's statement - modern cases, 132 A.L.R. Fed. 415.

4 C.J.S. Appeal and Error 88 202, 207, 217; 5 C.J.S. Appeal and Error § 824; 88 C.J.S.
Trial 88 97, 273.

11-105. Limiting evidence that is not admissible against other
parties or for other purposes.

If the court admits evidence that is admissible against a party or for a purpose — but
not against another party or for another purpose — the court, on timely request, must
restrict the evidence to its proper scope and instruct the jury accordingly.

[As renumbered, effective April 1, 1976; as amended, effective December 1, 1993; as
amended by Supreme Court Order No. 12-8300-015, effective for all cases pending or
filed on or after June 16, 2012.]

Committee commentary. — The language of Rule 11-105 NMRA was amended in
2012 to be consistent with the restyling of the Federal Rules of Evidence to make them
more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only. There is no intent to change any
result in any ruling on admissibility.

[As amended by Supreme Court Order No. 12-8300-015, effective for all cases pending
or filed on or after June 16, 2012.]

ANNOTATIONS

The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, rewrote the title of the rule and
the rule to make stylistic changes.

The 1993 amendment, effective December 1, 1993, substituted "the court" for "the
judge" near the middle of the rule.

Compiler's notes. — This rule is similar to Rule 105 of the Federal Rules of Evidence.

Proper situation for limiting instruction. — Where a state's witness's mention of
defendant's previous armed robbery was off-handed and casual, whereas evidentiary
value of entire exchange between the two was compelling, appellate court was not
willing to conclude that the jury would not have followed limiting instructions, if
requested, so that prejudicial effect of evidence could have been minimized; defendant
should have requested and been granted a curative instruction. State v. Ortiz, 1975-
NMCA-112, 88 N.M. 370, 540 P.2d 850.



Where a statement of one defendant includes inculpatory facts concerning a
codefendant, the proper procedure is to admit the statement but to exclude from the
jury's consideration all parts thereof damaging to the other defendant. State v. Alaniz,
1951-NMSC-049, 55 N.M. 312, 232 P.2d 982 (decided before enactment of this rule).

Limiting instruction not given where failure to request. — The trial court was not
required to give an instruction on the limited purpose of the cross-examination where
the defendant failed to request such an instruction. State v. Wyman, 1981-NMCA-087,
96 N.M. 558, 632 P.2d 1196.

Defendant who failed to request a limiting instruction as to testimony from codefendant's
preliminary hearing that was not admissible against defendant was precluded from
arguing on appeal that introduction of the testimony at trial violated his right to confront
the witness. State v. Gonzales, 1992-NMSC-003, 113 N.M. 221, 824 P.2d 1023.

Limiting instruction is mandatory when properly requested. Gonzales v. Sansoy,
1984-NMCA-133, 103 N.M. 127, 703 P.2d 904.

Admissibility of codefendant's guilty plea. — Hearsay evidence of a coconspirator's
or codefendant's guilty plea may not be admitted when the witness himself does not
testify, nor when that evidence is offered solely to prove the defendant's guilt. State v.
Gilbert, 1982-NMCA-081, 98 N.M. 77, 644 P.2d 1066.

Timing of curative instruction. — Exclusion of portions of statement damaging to a
codefendant may be accomplished by an instruction to disregard the inadmissible
portions, both when the statement is read to or seen by the jury, and again when the
jury is instructed on the law of the case. State v. Minor, 1968-NMSC-016, 78 N.M. 680,
437 P.2d 141 (decided before enactment of this rule).

Law reviews. — For article, "Evidence," see 12 N.M.L. Rev. 379 (1982).
Am. Jur. 2d, A.L.R. and C.J.S. references. — 75 Am. Jur. 2d Trial § 321 et seq.

88 C.J.S. Trial 88 87, 130 to 132.

11-106. Remainder of or related writings or recorded statements.

If a party introduces all or part of a writing or recorded statement, an adverse party
may require the introduction, at that time, of any other part — or any other writing or
recorded statement — that in fairness ought to be considered at the same time.

[As renumbered, effective April 1, 1976; as amended, effective December 1, 1993; as
amended by Supreme Court Order No. 12-8300-015, effective for all cases pending or
filed on or after June 16, 2012.]



Committee commentary. — The language of Rule 11-106 NMRA was amended in
2012 to be consistent with the restyling of the Federal Rules of Evidence, effective
December 1, 2011, to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be stylistic
only. There is no intent to change any result in any ruling on admissibility.

[As amended by Supreme Court Order No. 12-8300-015, effective for all cases pending
or filed on or after June 16, 2012.]

ANNOTATIONS

The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, rewrote the rule to make stylistic
changes.

The 1993 amendment, effective December 1, 1993, substituted "require the
introduction at that time of" for "require him at that time to introduce" near the middle of
the rule.

Compiler's notes. — This rule is similar to Rule 106 of the Federal Rules of Evidence.

Letters written in jail. — Where defendant was charged with murdering the victim; the
court admitted into evidence three letters that defendant wrote while in custody in which
defendant admitted attacking and killing the victim without remorse; and the court
refused to admit five letters introduced by defendant that arguably indicated that
defendant had expressed remorse for the killing and made claims to have acted in self-
defense, the rule of completeness did not apply to the letters defendant introduced
because fact that the five letters were not admitted did not distort the context of the
letters that were admitted. State v. Guerra, 2012-NMSC-014, 278 P.3d 1031.

Rule of completeness not applicable. — Where defense counsel attempted to
impeach a witness with the minor inconsistencies between the witness’s in-court
testimony and the witness’s videotaped statement to police officers by asking the
witness whether the witness remembered telling the police certain details of the killing of
the victim and where the state failed to show that the entire videotaped statement of the
witness was relevant and either qualified or explained the portion of the statement relied
upon by defense counsel during cross-examination, the videotaped statement was not
admissible under the rule of completeness. State v. Barr, 2009-NMSC-024, 146 N.M.
301, 210 P.3d 198.

Purpose of this rule is to permit the introduction of recorded statements that place in
context other writings admitted into evidence which, viewed alone, may be misleading.
State v. Carr, 1981-NMCA-029, 95 N.M. 755, 626 P.2d 292, cert. denied, 95 N.M. 669,
625 P.2d 1186, 454 U.S. 853, 102 S. Ct. 298, 70 L. Ed. 2d 145 (1981), overruled on
other grounds, State v. Olguin, 1994-NMCA-050, 118 N.M. 91, 879 P.2d 92.



Only relevant other parts of document competent. — This rule is subject to the
gualification that only the other parts of the document which are relevant and throw light
upon the parts already admitted become competent upon its introduction. There is no
rule that either the whole document, or no part of it, is competent. State v. Carr, 1981-
NMCA-029, 95 N.M. 755, 626 P.2d 292, cert. denied, 95 N.M. 669, 625 P.2d 1186, 454
U.S. 853, 102 S. Ct. 298, 70 L. Ed. 2d 145 (1981), overruled on other grounds, State v.
Olguin, 1994-NMCA-050, 118 N.M. 91, 879 P.2d 92.

This rule applies only to the other parts of the document which are relevant and shed
some light upon the parts of the document already admitted. State v. Case, 1985-
NMCA-027, 103 N.M. 574, 711 P.2d 19.

Counsel may use portion of exhibit to illustrate argument. — No authority prevents
counsel from using a portion of an exhibit, such as a portion of a medical report
admitted as evidence, to illustrate his argument. Chavez v. Atchison, T. & S.F. Ry.,
1967-NMSC-012, 77 N.M. 346, 423 P.2d 34.

Probative value weighed against potential confusion. — Trial court did not abuse its
discretion in refusing to admit a portion of a recorded phone conversation of defendant
because its probative value was substantially outweighed by its potential to confuse the
jury. State v. Lucero, 1998-NMSC-044, 126 N.M. 552, 972 P.2d 1143.

Evidence admissible to impeach misleading statement. — A videotape proffered to
impeach the statement of the victim of attempted murder that "they killed me" should
have been admitted under the rule of completeness since the videotape placed the
victim's statement in context and showed that when she said "they" she meant one
particular person. State v. Baca, 1995-NMSC-045, 120 N.M. 383, 902 P.2d 65.

Law reviews. — For article, "Survey of New Mexico Law, 1979-80: Evidence," see 11
N.M.L. Rev. 159 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 Am. Jur. 2d Evidence 8§ 357 et seq.
Requirement, under Rule 106 of Federal Rules of Evidence, that when writing or
recorded statement or part thereof is introduced in evidence, another part or another

writing or recorded statement must also be introduced in evidence, 75 A.L.R. Fed. 892.

32A C.J.S. Evidence § 980.

11-107. Comment by court.

The court shall not comment to the jury upon the evidence or the credibility of the
witnesses.

[As renumbered, effective April 1, 1976; as amended, effective December 1, 1993.]



Committee commentary. — The federal rules do not contain a rule prohibiting
comments on the evidence by the judge. The New Mexico rule covering that subject,
former Rule 105, was renumbered as Rule 11-107 NMRA.

[As amended by Supreme Court Order No. 12-8300-015, effective for all cases pending
or filed on or after June 16, 2012.]

ANNOTATIONS
The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, replaced the committee

commentary in its entirety.

The 1993 amendment, effective December 1, 1993, substituted "court" for "judge” in
the rule heading and substituted "court" for "judge" near the beginning of the rule.

Compiler's notes. — This rule is deemed to have superseded former Rule 51, 1(h),
N.M.R. Civ. P., which permitted comment on evidence by the judge.

Law reviews. — For article, "Survey of New Mexico Law, 1979-80: Evidence," see 11
N.M.L. Rev. 159 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Propriety, in federal criminal trial, of

including in jury instruction statement disparaging defendants' credibility, 59 A.L.R. Fed.
514.

ARTICLE 2
Judicial Notice

11-201. Judicial notice of adjudicative facts.
A. Scope. This rule governs only judicial notice of adjudicative facts.

B. Kinds of facts that may be judicially noticed. The court may judicially notice a
fact that is not subject to reasonable dispute because it

(2) is generally known within the court’s territorial jurisdiction,

(2)  can be accurately and readily determined from sources whose accuracy
cannot reasonably be questioned, or

3) notice is provided for by statute.

C. Taking notice. The court



(2) may take judicial notice on its own, or

(2) must take judicial notice if a party requests it and the court is supplied with
the necessary information.

D. Timing. The court may take judicial notice at any stage of the proceeding.

E. Opportunity to be heard. On timely request, a party is entitled to be heard on
the propriety of taking judicial notice and the nature of the fact to be noticed. If the court
takes judicial notice before notifying a party, the party, on request, is still entitled to be
heard.

F. Instructing the jury. In a civil case, the court must instruct the jury to accept the
noticed fact as conclusive. In a criminal case, the court must instruct the jury that it may
or may not accept the noticed fact as conclusive.

[As amended, effective April 1, 1976; December 1, 1993; as amended by Supreme
Court Order No. 12-8300-015, effective for all cases pending or filed on or after June
16, 2012.]

Committee commentary. — The language of Rule 11-201 NMRA was amended in
2012 to be consistent with the restyling of the Federal Rules of Evidence, effective
December 1, 2011, to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be stylistic
only. There is no intent to change any result in any ruling on admissibility. Paragraph
B(3) is not in the analogous federal rule, but has been incorporated from the previous
version of New Mexico’s rule.

[As amended by Supreme Court Order No. 12-8300-015, effective for all cases pending
or filed on or after June 16, 2012.]

ANNOTATIONS
The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, rewrote the rule to make stylistic
changes.
The 1993 amendment, effective December 1, 1993, deleted "judge or" near the
beginning of Paragraphs C and D and substituted "court" for "judge” in the first sentence
of Paragraph G.

Compiler's notes. — This rule is similar to Rule 201 of the Federal Rules of Evidence.

This rule is deemed to have superseded former Rule 44(d), N.M.R. Civ. P. (now see
Rule 1-044 NMRA).



Cross references. — For judicial notice as to proceedings relating to irrigation districts,
see Section 73-9-16 NMSA 1978.

For irrigation districts cooperating with federal reclamation laws, see Section 73-10-20
NMSA 1978.

For judicial notice of herd law district proceedings, see Section 77-12-8 NMSA 1978.

For notice of proceedings to impound trespassing animals within irrigation districts, see
Section 77-14-10 NMSA 1978.

l. GENERAL CONSIDERATION.

Municipal ordinances are law and Rule 11-201 NMRA does not apply to the
introduction of municipal ordinances into a case. City of Aztec v. Gurule, 2010-
NMSC-006, 147 N.M. 693, 228 P.3d 477, overruling Muller v. City of Albuquerque,
1978-NMSC-091, 92 N.M. 264, 587 P.2d 42; Coe v. City of Albuquerque, 1970-NMSC-
041, 81 N.M. 361, 467 P.2d 27; and Gen. Servs. Corp. v. Board of Comm'rs of Bernalillo
Cnty., 1965-NMSC-112, 75 N.M. 550, 408 P.2d 51.

Rule does not apply to municipal ordinances. — Where defendant was convicted in
municipal court of aggravated DWI contrary to a municipal ordinance; defendant
appealed to district court; at the trial de novo in district court, the municipality failed to
introduce the municipal ordinance into evidence; and the district court properly denied
defendant’s motion to dismiss on the grounds that the municipality did not prove its case
because it failed to introduce the municipal ordinance into evidence. City of Aztec v.
Gurule, 2010-NMSC-006, 147 N.M. 693, 228 P.3d 477, overruling Muller v. City of
Albuquerque, 1978-NMSC-091, 92 N.M. 264, 587 P.2d 42; Coe v. City of Albuquerque,
1970-NMSC-041, 81 N.M. 361, 467 P.2d 27; and Gen. Servs. Corp. v. Board of
Comm'rs of Bernalillo Cnty., 1965-NMSC-112, 75 N.M. 550, 408 P.2d 51.

Basic considerations of procedural fairness demand opportunity to be heard on
propriety of taking judicial notice and tenor of matter to be noticed. Paragraph E
requires granting of that opportunity upon request. Although no formal scheme of giving
notice is provided, an adversely affected party may learn in advance that judicial notice
is in contemplation, either by virtue of being served with a copy of a request by another
party or through an indication by the court. Frost v. Markham, 1974-NMSC-046, 86 N.M.
261, 522 P.2d 808.

I. JUDICIAL NOTICE OF LAY FACTS.

Kinds of facts courts may notice. — Courts may take judicial notice of facts which are
self-evident or which are commonly and generally known and are capable of immediate
and accurate verification by resort to readily accessible sources of unquestionable
accuracy. Horton v. Driver-Miller Plumbing, Inc., 1966-NMSC-084, 76 N.M. 242, 414
P.2d 219 (decided before enactment of this rule).



Judicial notice of factors considered in fixing attorney's fees. — In most instances,
a lawyer's skill, ability, experience and standing in the legal community, and the rising
cost of living, as well as other recognized factors, may be judicially noticed in fixing an
attorney's fee in a workmen's compensation case. Woodson v. Phillips Petroleum Co.,
1985-NMSC-018, 102 N.M. 333, 695 P.2d 483.

Judicial notice properly taken of English translation of waiver. — Where record
reflected defendant's waiver in Spanish of his constitutional rights, the court of appeals
took judicial notice of its English interpretation and agreed with trial court that the
language of the waiver satisfied requirements of due process. State v. Ramirez, 1976-
NMCA-101, 89 N.M. 635, 556 P.2d 43, overruled on other grounds, City of Albouquerque
v. Haywood, 1998-NMCA-029, 954 P.2d 93.

Judicial notice properly taken of nature of cattle guards. — Cattle guards are
common objects in New Mexico cattle country, and courts can take judicial notice of
their nature by appropriate books or documents of reference. Williams v. N.M. State
Hwy. Comm'n, 1971-NMCA-050, 82 N.M. 550, 484 P.2d 770.

Judicial notice properly taken of boundaries of state and counties. — New Mexico
allows its courts to take judicial notice of boundaries of the state and counties therein.
State v. Tooke, 1970-NMCA-068, 81 N.M. 618, 471 P.2d 188, overruled on other
grounds, State v. Ruffins, 1990-NMSC-035, 109 N.M. 668, 789 P.2d 616.

Matter must be certain. — The matter of which a court will take judicial notice must be
a subject of common and general knowledge that is well established and authoritatively
settled; thus, uncertainty of the matter or fact in question will operate to preclude judicial
notice thereof. Rozelle v. Barnard, 1963-NMSC-101, 72 N.M. 182, 382 P.2d 180.

No judicial notice of repair charges. — Local charges in Albuquerque for rebuilding a
motor, repairing a radiator or the charges for labor are not of such common and general
knowledge that they can be judicially noticed. Rozelle v. Barnard, 1963-NMSC-101, 72
N.M. 182, 382 P.2d 180.

No judicial notice of causes of leaking pipes. — Cause or causes of leaking pipes
are not matters of such common knowledge that the court could properly have taken
judicial notice thereof. Horton v. Driver-Miller Plumbing, Inc., 1966-NMSC-084, 76 N.M.
242, 414 P.2d 219.

No judicial notice of state of market. — Appellate court will not take judicial notice of
the market to determine the issue of impossibility of performance as a defense to an
action for breach of contract. Reinhart v. Rauscher Pierce Sec. Corp., 1971-NMCA-144,
83 N.M. 194, 490 P.2d 240.

No judicial notice of availability of mental health care. — Where defendant asked
court of appeals to take judicial notice that no psychiatric or psychological help was
available for defendant at the penitentiary, but defendant cited neither source nor



reference for such a proposition and court found none in its search, assertion is not a
matter for judicial notice. State v. Hogan, 1972-NMCA-037, 83 N.M. 608, 495 P.2d 388.

No judicial notice of general scientific law absent showing of application. — Trial
court properly refused to take judicial notice of an encyclopedia article on the general
nature of combustion of gases, since a showing was required as to application of the
variables of the general law to the situation in question, and plaintiff made no such
showing. Hartford Accident & Indem. Co. v. Beevers, 1972-NMCA-107, 84 N.M. 159,
500 P.2d 444.

II. JUDICIAL NOTICE OF GOVERNMENTAL ACTION.

Termination of parental rights proceedings. — If the district court feels it necessary
to take judicial notice of all or part of a case file in a termination of parental rights
proceeding, the court should state what information, specifically, is being judicially
noticed and how the court intends to use the judicially noticed information. State ex rel.
CYFD v. Brandy S., 2007-NMCA-135, 142 N.M. 705, 168 P.3d 1129.

Supreme court will not take notice of proceedings in lower court. Richardson Ford
Sales v. Cummins, 1964-NMSC-128, 74 N.M. 271, 393 P.2d 11.

Court will take notice that written pleading is prerequisite to obtaining restraining
order. Norton v. Reese, 1966-NMSC-154, 76 N.M. 602, 417 P.2d 205.

Courts of state judicially notice public act of judicial department. Lott v. State,
1967-NMSC-073, 77 N.M. 612, 426 P.2d 588.

District courts are authorized to take judicial notice of official acts of state
judiciary; however, if judicial notice is taken of a prior judicial proceeding, there should
be a clear delineation in the record as to what is being noticed, writings so noticed
should be in the record so as to permit appellate review and a specification of what is
being noticed should be clearly and timely stated so that parties affected may have an
opportunity to address themselves to such matters. Frost v. Markham, 1974-NMSC-
046, 86 N.M. 261, 522 P.2d 808 (decided under former version of Rule 1-044).

Notice of incomplete or confusing law refused. — Judicial notice of a law which is
incomplete or confusing is properly refused. State v. Shafer, 1985-NMCA-018, 102 N.M.
629, 698 P.2d 902.

Ordinances noticed where de novo trial in district court. — Where district court tries
case de novo upon appeal from municipal court, it is the prevailing rule that ordinances
may be judicially noticed. City of Albouquerque v. Leatherman, 1965-NMSC-009, 74 N.M.
780, 399 P.2d 108.

Ordinances not noticed in regular appeals. — Appellate court which is not trying the
case de novo on appeal from a municipal court may not take judicial notice of municipal



ordinances, and such ordinances are matters of fact which must be pleaded and proved
the same as any other fact. Coe v. City of Albuquerque, 1970-NMSC-041, 81 N.M. 361,
467 P.2d 27.

Judicial notice of valid rules and regulations proper. — Trial court properly refused
to take judicial notice of rules and regulations allegedly adopted by the state fire board
(Section 59-17-1 NMSA 1978 et seq. (now repealed)) since, absent a showing that the
rules and regulations had been properly filed under State Rules Act (see Section 14-4-1
NMSA 1978) or that these specific rules and regulations were not required to be filed,
there could be no showing of valid rules and regulations of an executive department.
Hartford Accident & Indem. Co. v. Beevers, 1972-NMCA-107, 84 N.M. 159, 500 P.2d
444,

When shipper sues carrier for loss of property in interstate shipment, the court may take
judicial notice of tariffs and rates filed by carrier with the interstate commerce
commission. Murchison v. Allied Van Lines, 1964-NMSC-190, 74 N.M. 446, 394 P.2d
596.

Record itself is evidence of print, if kept by authority express or implied, and fingerprint
records are kept under the express authority of a federal regulation (28 C.F.R. § 0.85) of
which the supreme court takes judicial notice. State v. Miller, 1968-NMSC-054, 79 N.M.
117, 440 P.2d 792.

Governor's messages and legislative reports may be noticed. — Governor's
messages before joint sessions of the legislative houses and reports of legislative
committees with which the legislature satisfied itself of the accuracy of matters called to
its attention by the executive will be judicially noticed by the courts. State ex rel. Hughes
v. Cleveland, 1943-NMSC-029, 47 N.M. 230, 141 P.2d 192.

It should be assumed by supreme court that, the governor having pointed out in
message to legislature that a large decrease in revenues was anticipated, the
lawmakers were moved in part thereby. State ex rel. Hughes v. Cleveland, 1943-NMSC-
029, 47 N.M. 230, 141 P.2d 192.

Action of constitutional convention may be noticed. — Courts may take notice of
rejection of a minority report of a constitutional convention committee. State ex rel.
Hughes v. Cleveland, 1943-NMSC-029, 47 N.M. 230, 141 P.2d 192.

Prerequisites for judicial notice of other states' law. — While courts are authorized
under former Rule 44(d), N.M.R. Civ. P. (now superseded by this rule), to take judicial
notice of statutes of other states and their construction by the highest courts of appellate
jurisdiction, they will do so only where such statute has been presented to trial court and
where error is asserted because trial court failed to notice or follow such foreign statute,
or where it is necessary for the court to take judicial notice of the statute of another state
upon which a decision of that state, relied upon, is predicated. Boswell v. Rio De Oro
Uranium Mines, Inc., 1961-NMSC-082, 68 N.M. 457, 362 P.2d 991.



Use of foreign law to decide admissibility of death certificate. — Former Rule
44(d), N.M.R. Civ. P. (now superseded by this rule), required that the supreme court
examine decisions from the state of Texas in an effort to determine if a death certificate
issued by a Texas justice of the peace was admissible or not by virtue of the fact that it
showed on its face that the statement as to cause of death was based on hearsay.
Callaway v. Mountain States Mut. Cas. Co., 1962-NMSC-094, 70 N.M. 337, 373 P.2d
827.

Law reviews. — For article, "The Admissibility of Scientific Evidence Under the New
Mexico and Federal Rules of Evidence," see 6 N.M.L. Rev. 187 (1976).

For article, "Survey of New Mexico Law, 1979-80: Evidence," see 11 N.M.L. Rev. 159
(1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 Am. Jur. 2d Evidence § 24 et seq.
Uniform Judicial Notice of Foreign Law Act, 23 A.L.R.2d 1437.

Reception of evidence to contradict or rebut matters judicially noticed, 45 A.L.R.2d
1169.

Judicial notice of matters relating to public thoroughfares and parks, 48 A.L.R.2d 1102,
86 A.L.R.3d 484.

Judicial notice of intoxicating quality, and the like, of liquor or particular liquid, from its
name, 49 A.L.R.2d 764.

Judicial notice of diseases or similar conditions adversely affecting human beings, 72
A.L.R.2d 554.

Judicial notice of drivers' reaction time and of stopping distance of motor vehicles
traveling at various speeds, 84 A.L.R.2d 979.

Judicial notice as to assessed valuations, 42 A.L.R.3d 1439.

Judicial notice as to location of street address within particular political subdivision, 86
A.L.R.3d 484.

Judicial notice of attorney customs and practices, 61 A.L.R.5th 707.
Federal or state law as governing federal court's authority, in diversity action after Erie
R. Co. v. Tompkins, to take judicial notice of law of sister state or foreign country, 7

A.L.R. Fed. 921.

What constitutes "adjudicative facts" within meaning of Rule 201 of Federal Rules of
Evidence, concerning judicial notice of adjudicative facts, 35 A.L.R. Fed. 440.



Effect of Rule 201(g) of the Federal Rules of Evidence, providing for instruction in
criminal case that jury need not accept as conclusive fact judicially noticed, on propriety
of taking judicial notice on appeal under Rule 201(f), 49 A.L.R. Fed. 911.

What constitutes "adjudicative facts" within meaning of Rule 201 of Federal Rules of
Evidence concerning judicial notice of adjudicative facts, 150 A.L.R. Fed. 543.

4 C.J.S. Appeal and Error 88 572, 573; 31A C.J.S. Evidence 88 8 et seq., 61 et seq., 70
et seq.; 35A C.J.S. Federal Civil Procedure § 442.

ARTICLE 3
Presumptions

11-301. Presumptions in civil cases generally.

In a civil case, unless a state statute or these rules provide otherwise, the party
against whom a presumption is directed has the burden of producing evidence to rebut
the presumption. But this rule does not shift the burden of persuasion, which remains on
the party who had it originally.

[As amended, effective July 1, 1980; as amended by Supreme Court Order No. 12-
8300-015, effective for all cases pending or filed on or after June 16, 2012.]

Committee commentary. — The language of Rule 11-201 NMRA was amended in
2012 to be consistent with the restyling of the Federal Rules of Evidence, effective
December 1, 2011, to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be stylistic
only. There is no intent to change any result in any ruling on admissibility.

[Adopted by Supreme Court Order No. 12-8300-015, effective for all cases pending or
filed on or after June 16, 2012.]

ANNOTATIONS
The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, modified the title of the rule,
rewrote the rule to make stylistic changes.

Compiler's notes. — This rule is similar to Rule 301 of the Federal Rules of Evidence.

Cross references. — For conclusive presumption of acceptance of Workmen's
Compensation Act by employee, see Section 52-1-6 NMSA 1978.



Scope of rule. — This rule imposes only a burden of production on the party against
whom the presumption is directed. Mortg. Inv. Co. v. Griego, 1989-NMSC-014, 108
N.M. 240, 771 P.2d 173.

Effect of a presumption on appellate review of sufficiency of evidence. — A
presumption once raised in both jury and non-jury trials continues to have evidentiary
force, regardless of the contradictory evidence presented by the party against whom it is
employed. Although the raising of the presumption does not mandate any final result at
trial, if the fact finder concludes that the party raising the presumption has prevailed and
the appellate court finds sufficient evidence to support the raising of the presumption,
the appellate court will not set aside the fact finder’s conclusion on appeal. Chapman v.
Varela, 2009-NMSC-041, 146 N.M. 680, 213 P.3d 1109.

Because "presumption” is technical term, better practice is to describe
presumption to the jury in terms as assumed facts and burden of proof. Truijillo v.
Chavez, 1979-NMCA-138, 93 N.M. 626, 603 P.2d 736.

Jury must find the presumed fact true if, (1) the jury is persuaded of the existence of
the basic fact from which the presumed fact is inferred, and (2) the party against whom
the presumption operates has failed to show that the nonexistence of the presumed fact
is more probable than its existence. Trujillo v. Chavez, 1979-NMCA-138, 93 N.M. 626,
603 P.2d 736.

Inference may continue after introduction of contrary evidence. — An inference
may continue to operate in an evidentiary sense even after introduction of evidence
tending to establish the contrary, and may sufficiently influence the trier of facts to
conclude that the presumed fact does exist. In re Estate of Padilla, 1982-NMCA-033, 97
N.M. 508, 641 P.2d 539; Montoya v. Torres, 1991-NMCA-152, 113 N.M. 105, 823 P.2d
905.

"Bursting bubble" theory rejected. — The so-called "bursting bubble" theory, under
which a presumption vanished upon the introduction of evidence which would support a
finding of the nonexistence of the presumed fact, even though not believed, is rejected
as according presumptions too slight and evanescent an effect. Truijillo v. Chavez,
1979-NMCA-138, 93 N.M. 626, 603 P.2d 736.

The disappearance of a presumption upon the presentation of contrary evidence was
eliminated when the Rules of Evidence were adopted. In re Estate of Padilla, 1982-
NMCA-033, 97 N.M. 508, 641 P.2d 539.

This rule eliminated the "bursting bubble" theory of presumptions, and a presumption
now retains evidentiary effect throughout the trial, so as to permit the fact finder to draw
an inference of the presumed fact from proof of the basic or predicate fact. Roberts Oll
Co. v. Transamerica Ins. Co., 1992-NMSC-032, 113 N.M. 745, 833 P.2d 222.



A marriage is presumed valid; that is, the party attacking it carries the burden of proof
and the invalidity must be proven by clear and convincing evidence. To overcome
presumption of validity which attaches to a later marriage proof is required of the prior
marriage plus the fact that it has not been terminated by death or divorce. Panzer v.
Panzer, 1974-NMSC-092, 87 N.M. 29, 528 P.2d 888.

Several burdens of proof in one case. — If a party attacking validity of a later
marriage by showing continued existence of a predecessor makes out a prima facie
case, his adversary is free to attack validity of the predecessor, but in that case has the
burden of proof. In resolving issue between predecessor and an even earlier marriage,
the presumption of validity would attach to the former, it being the later in point of time.
Panzer v. Panzer, 1974-NMSC-092, 87 N.M. 29, 528 P.2d 888.

Presumption in favor of natural parents. — Parents have a prima facie natural and
legal right to custody of their children, and this right creates presumption that the
welfare and best interests of the child will best be served in the custody of the natural
parents; burden of proving the contrary is cast on the nonparent. Shorty v. Scott, 1975-
NMSC-030, 87 N.M. 490, 535 P.2d 1341.

Defendant prejudiced by not being able to retest state's blood alcohol test
results. — Where a chemist testifies that defendant's blood alcohol percentage was
0.10 percent and that this is the minimum sufficient percentage to invoke the
presumption of intoxication and he further testified that there is tolerance for error and
that there was no rechecking by anyone of the results of his test, defendant clearly is
prejudiced by not being able to retest the results reached by the State. State v. Lovato,
1980-NMCA-126, 94 N.M. 780, 617 P.2d 169.

Presumption that employee's death arose out of employment. — Where trial judge
found that employer failed to rebut the presumption that employee's death by shooting
arose out of his employment, judge, as fact finder, was entitled to presume that
employee's death arose out of his employment but was not required to make this
presumption, and upon weighing the evidence, could properly resolve the issue against
employee. Mortg. Inv. Co. v. Griego, 1989-NMSC-014, 108 N.M. 240, 771 P.2d 173.

Presumption of due execution of will. — A presumption of due execution is not
sufficient to create a prima facie case for the proponents of a will. New Mexico is now
guided by this rule. In re Estate of Padilla, 1982-NMCA-033, 97 N.M. 508, 641 P.2d 539

Presumption regarding vehicle ownership. — The presumption that the operator of
defendant's car was the defendant or the agent and servant of the defendant-owner and
that said operator was acting within the scope of his employment by the defendant at
the time of the accident ceased to exist upon the introduction of credible and substantial
evidence which would support a contrary finding. Payne v. Tuozzoli, 1969-NMCA-033,
80 N.M. 214, 453 P.2d 384.



Section 66-3-12 NMSA 1978 creates a presumption that the owner listed in the
certificate of title to an automobile, who is also the parent of a driver involved in an
accident, is, in fact, the real owner. It is then necessary for the factfinder to determine
for purposes of a negligence suit against the parent under the Family Purpose Doctrine,
whether the presumption is rebutted by counter evidence. Shryock v. Madrid, 1987-
NMCA-083, 106 N.M. 589, 746 P.2d 1121, rev'd on other grounds, 1987-NMSC-106,
106 N.M. 467, 745 P.2d 375.

Presumption that settlement creates accord and satisfaction. — While a settlement
is presumed to create an accord and satisfaction, the presumption may be rebutted if
the appropriate elements are not present, most significantly a meeting of the minds.
Bennett v. Kisluk, 1991-NMSC-060, 112 N.M. 221, 814 P.2d 89.

Rebutting presumption that properly addressed letter was received. — Defendant
may rebut presumption that original letter properly addressed and mailed was received
by introducing evidence that it was not received. State Farm Fire & Cas. Co. v. Price,
1984-NMCA-036, 101 N.M. 438, 684 P.2d 524, overruled on other grounds, Ellingwood
v. N.N. Investors Life Ins. Co., 1991-NMSC-006, 111 N.M. 301, 805 P.2d 70.

Presumption that move out of state is in best interests of the children. — A sole
custodian seeking to relocate with a child is entitled to a presumption that the move is in
the best interests of the child, and the burden is on the noncustodial parent to show that
the move is against those interests or motivated by bad faith on the part of the custodial
parent. Jaramillo v. Jaramillo, 1991-NMSC-101, 113 N.M. 57, 823 P.2d 299.

Presumption of adverse use for prescriptive easement. — In plaintiff recreational
trail users' appeal of a district court judgment that dismissed with prejudice their claims
to a public easement by prescription over defendant landowners' property, while the trial
court never explicitly found the "express permission” required to avoid the presumption
of adverse use, it did find that the use of the property for purposes such as walking,
jogging, and bicycling by neighborhood property owners, their neighbors, and invitees
had always been permissive, and presumptions did not dictate a result in a civil trial
under this rule. Algermissen v. Sutin, 2003-NMSC-001, 133 N.M. 50, 61 P.3d 176.

Law reviews. — For article, "Survey of New Mexico Law, 1979-80: Evidence," see 11
N.M.L. Rev. 159 (1981).

For article, "Estates and Trusts," see 13 N.M.L. Rev. 395 (1983).
For article, "Evidence |," see 13 N.M.L. Rev. 407 (1983).
Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 Am. Jur. 2d Evidence § 181 et seq.

Effect of presumption as evidence or upon burden of proof where controverting
evidence is introduced, 5 A.L.R.3d 19.



Modern status of the rules against basing an inference upon an inference or
presumption upon a presumption, 5 A.L.R.3d 100.

Medical malpractice: presumption or inference from failure of hospital or doctor to
produce relevant medical records, 69 A.L.R.4th 906.

Adverse presumption or inference based on party's failure to produce or question
examining doctor - modern cases, 77 A.L.R.4th 463.

Adverse presumption or inference based on party's failure to produce or examine that
party's attorney - modern cases, 78 A.L.R.4th 571.

Adverse presumption or inference based on party's failure to produce or examine
witness who was occupant of vehicle involved in accident - modern cases, 78 A.L.R.4th
616.

Adverse presumption or inference based on party's failure to produce or examine
spouse - modern cases, 79 A.L.R.4th 694.

Adverse presumption or inference based on party's failure to produce or examine friend
- modern cases, 79 A.L.R.4th 779.

Adverse presumption or inference based on party's failure to produce or examine family
member other than spouse - modern cases, 80 A.L.R.4th 337.

Adverse presumption or inference based on party's failure to produce or examine
witness with employment relationship to party - modern cases, 80 A.L.R.4th 405.

Adverse presumption or inference based on state's failure to produce or examine law
enforcement personnel - modern cases, 81 A.L.R.4th 872.

Adverse presumption or inference based on party's failure to produce or examine
transferor, transferee, broker, or other person allegedly involved in transaction at issue -
modern cases, 81 A.L.R.4th 939.

31A C.J.S. Presumptions § 130 et seq.

11-302. Presumptions in criminal cases.

A. Scope. Except as otherwise provided by statute, in criminal cases, presumptions
against an accused are governed by this rule.

B. Submission to jury. The court shall not direct the jury to find a presumed fact
against the accused. When a presumed fact is an element of the offense or negates a
defense, the court may submit the presumed fact for the jury’s consideration only if a
reasonable juror could find the presumed fact proved beyond a reasonable doubt. When



the presumed fact is not an element of the offense or does not negate a defense, its
existence may be submitted to the jury only if a reasonable juror could find that it is
supported by substantial evidence.

C. Instructing the jury. If the presumed fact is an element of the offense or
negates a defense, the court shall instruct the jury that its existence must be proved
beyond a reasonable doubt. If the presumed fact is not an element of the offense or
does not negate a defense, the court shall instruct the jury that it may, but is not
required to, accept the presumed fact, provided the jury finds that it is supported by
substantial evidence.

[As amended, effective December 1, 1993; as amended by Supreme Court Order No.
12-8300-015, effective for all cases pending or filed on or after June 16, 2012.]

Committee commentary. — There is no federal equivalent to this rule, but the
committee amended the language of the rule in 2012 to be consistent with the restyling
of the Federal Rules of Evidence, effective December 1, 2011, to make them more
easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only. There is no intent to change any result
in any ruling on admissibility.

[Adopted by Supreme Court Order No. 12-8300-015, effective for all cases pending or
filed on or after June 16, 2012.]

ANNOTATIONS

The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, rewrote the rule to make stylistic
changes.

The 1993 amendment, effective December 1, 1993, substituted "court” for "judge"
throughout the rule.

Cross references. — For presumption of knowledge or belief that property has been
stolen, see Section 30-16-11 NMSA 1978.

For uniform jury instruction on statutory presumptions in criminal cases, see UJI 14-
5061 NMRA.

A statutory presumption does not change the burden of proof. — An evidentiary
presumption does not change the state’s burden to establish the essential elements of
the crime without reference to the presumption itself. When the legislature has directed
that one or more basic facts may be considered prima facie evidence of a presumed
fact, the trial court must test the sufficiency of the evidence of the presumed fact before
the jury may be instructed that the presumed fact may be inferred from the basic fact or



facts. State v. Trossman, 2009-NMSC-034, 146 N.M. 462, 212 P.3d 350, overruling In
re Shaneace L., 2001-NMCA-005, 130 N.M. 89, 18 P.3d 330.

Statutory presumption of child abuse by endangerment. — Where the defendant
was convicted of negligently permitting child abuse by endangerment under Section 30-
6-1 NMSA 1978 after the defendant was arrested in a house where chemicals and
equipment involved with methamphetamine production were found, the trial court had to
be satisfied that sufficient evidence had been presented to prove endangerment before
the trial court could give an instruction in accordance with UJI 14-5061 NMRA based on
the presumption of endangerment created by Section 30-6-1 NMSA 1978. State v.
Trossman, 2009-NMSC-034, 146 N.M. 462, 212 P.3d 350, overruling In re Shaneace L.,
2001-NMCA-005, 130 N.M. 89, 18 P.3d 330.

Instruction based on the statutory presumption of child abuse by endangerment.
— Where the defendant was convicted of negligently permitting child abuse by
endangerment after the defendant was arrested in a house where chemicals and
equipment involved with methamphetamine production were found and where the trial
court, in addition to an instruction on the essential elements of child abuse by
endangerment, instructed the jury, based on the presumption created by Section 30-6-1
NMSA 1978, that “Evidence that demonstrates that a child has been knowingly,
intentionally or negligently allowed to enter or remain in a motor vehicle, building or any
other premises that contains chemicals and equipment used or intended for use in the
manufacture of a controlled substance may be deemed evidence of abuse of the child”,
the instruction was erroneous because a reasonable juror could have concluded that he
or she was not required to find the essential element of endangerment beyond a
reasonable doubt. State v. Trossman, 2009-NMSC-034, 146 N.M. 462, 212 P.3d 350,
overruling In re Shaneace L., 2001-NMCA-005, 130 N.M. 89, 18 P.3d 330.

Existence or nonexistence of general criminal intent not presumed. — There was
clearly no merit in defendant's argument that (1) since voluntary intoxication is not a
defense to existence of a general criminal intent, said intent is always conclusively
presumed from the doing of the prohibited act, (2) conclusive presumptions are
unconstitutional and therefore, (3) refusal of requested instructions on the effect of
intoxication on ability to form a general criminal intent denied defendant the right to put
on a defense. Existence or nonexistence of general criminal intent is question of fact for
the jury, and the general intent instruction so submitted the issue to the jury; no
presumption was involved in the instruction given. State v. Kendall, 1977-NMCA-002,
90 N.M. 236, 561 P.2d 935, reversal of conviction on other grounds held improper,
1977-NMSC-015, 90 N.M. 191, 561 P.2d 464.

Basic facts supporting guilt beyond reasonable doubt. — Where defendant entered
a store, which had just opened for the day, with a blanket wrapped around him, went to
the rack where expensive rugs were kept and, when asked if he needed help, turned
around and started towards the door; where storekeeper waited until defendant got to
the door and then asked defendant to give back rug which she had noticed missing,
which rug defendant had under his blanket, hidden and folded up; and where defendant,



who was the only one who had been near the rack when the rug disappeared, did not
approach the cash register at any time, evidence was sufficient for a rational juror to find
each of the inferred facts in Section 30-16-22 NMSA 1978 (creating presumption of
shoplifting from concealment of merchandise) beyond a reasonable doubt, and
furthermore showed willful concealment. State v. Matamoros, 1976-NMCA-028, 89 N.M.
125, 547 P.2d 1167.

Rule incorporates constitutional requirement that presumptions not be
conclusive in criminal cases even if unrebutted. State v. Matamoros, 1976-NMCA-028,
89 N.M. 125, 547 P.2d 1167.

Paragraph C abolishes "true" presumptions in criminal cases and puts
presumptions found in Section 30-16-11B NMSA 1978 (relating to knowledge or belief
that property was stolen), into the category of permissible inference, so that statute
must be read to say that requisite knowledge or belief that property has been stolen
"may be," rather than "is," presumed to exist upon proof of the basic facts. State v.
Jones, 1975-NMCA-078, 88 N.M. 110, 537 P.2d 1006, cert. denied, 88 N.M. 318, 540
P.2d 248. See also State v. Matamoros, 1976-NMCA-028, 89 N.M. 125, 547 P.2d 1167,
regarding presumption of shoplifting from concealment of merchandise, created by 30-
16-22 NMSA 1978.

Defendant held to have waived error. — Where trial court instructed jury that ultimate
fact "must” be presumed upon proof of basic facts, but instruction requiring that
presumption was not objected to, such error was waived and did not constitute
fundamental error. State v. Jones, 1975-NMCA-078, 88 N.M. 110, 537 P.2d 1006, cert.
denied, 88 N.M. 318, 540 P.2d 248.

Instructions embodying the language of Section 30-16-22 NMSA 1978 (creating
presumption of shoplifting from concealment of merchandise), violated this rule, but
since defendant objected only with a general claim that the instructions created an
unconstitutional presumption and did not alert the trial court to the issue under the rule,
error would not be considered further. State v. Matamoros, 1976-NMCA-028, 89 N.M.
125, 547 P.2d 1167.

Where defendant failed to ask for an instruction pursuant to Paragraph C (that existence
of a presumed fact which establishes guilt, negatives a defense or is an element of
offense must, on all the evidence, be proved beyond a reasonable doubt), the error was
not before appeals court for review. State v. Matamoros, 1976-NMCA-028, 89 N.M. 125,
547 P.2d 1167.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 Am. Jur. 2d Evidence § 236 et seq.;
75B Am. Jur. 2d Trial 8 1293 et seq.

Statutory presumption of possession of weapon by occupants of place or vehicle where
it was found, 87 A.L.R.3d 949.



Burden of proof as to entrapment defense - state cases, 52 A.L.R.4th 775.

Adverse presumption or inference based on failure to produce or examine codefendant
or accomplice who is not on trial - modern criminal cases, 76 A.L.R.4th 812.

Adverse presumption or inference based on party's failure to produce or examine that
party's attorney - modern cases, 78 A.L.R.4th 571.

Adverse presumption or inference based on party's failure to produce or examine
spouse - modern cases, 79 A.L.R.4th 694.

Adverse presumption or inference based on party's failure to produce or examine friend
- modern cases, 79 A.L.R.4th 779.

Adverse presumption or inference based on party's failure to produce or examine family
member other than spouse - modern cases, 80 A.L.R.4th 337.

Adverse presumption or inference based on party's failure to produce or examine
witness with employment relationship to party - modern cases, 80 A.L.R.4th 405.

Adverse presumption or inference based on state's failure to produce or examine
informant in criminal prosecution - modern cases, 80 A.L.R.4th 547.

Adverse presumption or inference based on state's failure to produce or examine law
enforcement personnel - modern cases, 81 A.L.R.4th 872.

Adverse presumption or inference based on party's failure to produce or examine
transferor, transferee, broker, or other person allegedly involved in transaction at issue -
modern cases, 81 A.L.R.4th 939.

22A C.J.S. Criminal Law § 695 et seq.; 23A C.J.S. Criminal Law § 1325 et seq.

ARTICLE 4
Relevancy and Its Limits

11-401. Test for relevant evidence.
Evidence is relevant if

A. it has any tendency to make a fact more or less probable than it would be
without the evidence, and

B. the fact is of consequence in determining the action.



[As amended by Supreme Court Order No. 12-8300-015, effective for all cases pending
or filed on or after June 16, 2012.]

Committee commentary. — The language of Rule 11-401 NMRA was amended in
2012 to be consistent with the restyling of the Federal Rules of Evidence, effective
December 1, 2011, to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be stylistic
only. There is no intent to change any result in any ruling on admissibility.

[Adopted by Supreme Court Order No. 12-8300-015, effective for all cases pending or
filed on or after June 16, 2012.]

ANNOTATIONS

The 2012 amendment, approved by Supreme Court Order No. 12-8300-015, effective
for all cases pending or filed on or after June 16, 2012, rewrote the title of the rule and
the rule to make stylistic changes.

l. GENERAL CONSIDERATION.
Compiler's notes. — This rule is similar to Rule 401 of the Federal Rules of Evidence.

Breath alcohol content results. — Where defendant was convicted of driving under
the influence of intoxicating liquor under Subsection A of Section 66-8-102 NMSA 1978;
defendant’s breath alcohol content was tested approximately forty-seven minutes after
defendant was stopped; and there was no evidence relating defendant’s blood alcohol
content results of .07 and .08 back to the time of driving, the breath alcohol content
results showed that defendant had alcohol in defendant’s system and were relevant
evidence. State v. Pickett, 2009-NMCA-077, 146 N.M. 655, 213 P.3d 805.

Arguments of counsel are not evidence. State v. Herrera, 1972-NMCA-068, 84 N.M.
46, 499 P.2d 364, cert. denied, 84 N.M. 37, 499 P.2d 355, cert. denied, 409 U.S. 1110,
93 S. Ct. 918, 34 L. Ed. 2d 692 (1973) (decided prior to enactment of this rule).

"Relevancy" defined. — Relevancy is that which tends to establish a material
proposition. State v. Romero, 1974-NMCA-015, 86 N.M. 99, 519 P.2d 1180.

Generally, whatever naturally and logically tends to establish a fact in issue is relevant.
Wright v. Brem, 1970-NMCA-030, 81 N.M. 410, 467 P.2d 736.

Evidence which is offered to prove an issue in a case and which sheds light on that
issue is material and should be admitted. State v. Gutierrez, 1968-NMCA-090, 79 N.M.
732, 449 P.2d 334, cert. denied, 80 N.M. 33, 450 P.2d 633.



Under this rule, there must be an important fact in the case to be determined. Whatever
naturally and logically tends to establish a fact in issue is relevant. Wilson v. Hayner,
1982-NMCA-120, 98 N.M. 514, 650 P.2d 36.

Determination of relevancy within trial court's discretion. — Because of difficulty of
precisely defining the term "relevant evidence" or of circumscribing by specific and
categorical rules the substance or content of evidence which falls within the area of
"relevancy,” the determination of relevancy, as well as of materiality, rests largely within
the discretion of the trial court. Wright v. Brem, 1970-NMCA-030, 81 N.M. 410, 467 P.2d
736 (decided prior to enactment of this rule). See also Glass v. Stratoflex, Inc., 1966-
NMSC-153, 76 N.M. 595, 417 P.2d 201.

The determination of relevancy, as well as materiality, rests largely within the discretion
of the trial court. Wilson v. Hayner, 1982-NMCA-120, 98 N.M. 514, 650 P.2d 36; In re
Plains Elec. Generation & Transmission Coop., 1988-NMCA-011, 106 N.M. 775, 750
P.2d 475.

Relevant evidence decided on case-by-case basis. — There is, and can be, no fixed
rule delineating relevant and irrelevant evidence. The problem must be decided on a
case-by-case basis. Ohlson v. Kent Nowlin Constr. Co., 1983-NMCA-008, 99 N.M. 539,
660 P.2d 1021.

Real evidence is admissible to show commission of crime charged; to connect the
accused with the commission of the crime; to show fingerprints, palmprints or footprints
in order to establish the identity of the wrongdoer; to illustrate, explain or throw light on
the criminal transaction; to show that a person accused of homicide was armed when
he went to the scene of the crime; to show malice, knowledge and preparation, purpose,
intent or a lustful disposition; to show the ability to commit a crime; to show the nature
and location of a wound; to show the ownership and value of stolen property; to
corroborate a witness or admissions of the defendant; to contradict defendant's theory
of self-defense by showing that the victim's skull had been crushed by the use of
excessive force or that the victim's gun had not been discharged; and to contradict the
defendant's testimony. State v. Gray, 1968-NMCA-059, 79 N.M. 424, 444 P.2d 609,
aff'd, 1969-NMCA-102, 80 N.M. 751, 461 P.2d 233.

Court's decision admitting evidence upheld where admissible under any theory.
— Where evidence is admissible under any theory, the trial court's decision to admit it
will be upheld. The same ruling will apply even more forcefully to evidence presented to
the grand jury. State v. Ballinger, 1983-NMCA-034, 99 N.M. 707, 663 P.2d 366, rev'd on
other grounds, 1984-NMSC-003, 100 N.M. 583, 673 P.2d 1316.

Items are admissible which show either an admission by conduct or
consciousness of guilt. State v. Vallejos, 1982-NMCA-146, 98 N.M. 798, 653 P.2d
174.

Il. SPECIFIC APPLICATIONS.



Defendant’s accusations against the victim. — Where defendant was charged with
the first degree murder of the victim; defendant was embittered by the victim’s rejection
of defendant and the breakup of the relationship between defendant and the victim; and
defendant made accusations to the ex-wife of the victim and police that the victim
intended to sodomize the victim’s son, tie the victim’s son up, kill the victim’s son, and
drop the victim’s son by a river, defendant’s accusations were relevant evidence to
prove defendant’s motives and malicious intent toward the victim. State v. Flores, 2010-
NMSC-002, 147 N.M. 542, 226 P.3d 641.

Evidence of methamphetamine manufacturing process. — Where the state’s
witness testified using a PowerPoint presentation that described the manufacture
methamphetamine; the PowerPoint included a manufacturing step that involved
anhydrous ammonia; no anhydrous ammonia was not found in the defendant’s
possession; the witness acknowledged that no anhydrous ammonia was found in the
defendants’ possession; and the witness testified that it was not necessary to have
anhydrous ammonia to manufacture methamphetamine, the trial court did not abuse its
discretion in permitting the entire manufacturing process to be described as context for
the items that were found in the defendant’s possession. State v. Vance, 2009-NMCA-
024, 145 N.M. 706, 204 P.3d 31, cert. denied, 2009-NMCERT-001.

Evidence of lawful business dealings. — Defendant may introduce evidence of lawful
business dealings to rebut the prosecution’s evidence of fraudulent intent under this
rule. State v. Mercer, 2005-NMCA-023, 137 N.M. 36, 106 P.3d 1283, cert. denied,
2005-NMCERT-002.

A defendant's refusal to take a chemical test is relevant to show his consciousness
of guilt and fear of the test results. McKay v. Davis, 1982-NMSC-122, 99 N.M. 29, 653
P.2d 860.

Evidence illuminating accused's arrest, conduct and condition relevant. —
Evidence tending to show circumstances of the arrest of an accused, his acts and
conduct, his physical and mental condition and any declarations by him are pertinent
and admissible evidence. 1964 Op. Att'y Gen. No. 64-38.

Evidence of flight relevant to show consciousness of guilt. — Evidence of flight or
the aborting of defendant's plan for flight is relevant because it tends to show
consciousness of guilt. State v. Smith, 1976-NMCA-048, 89 N.M. 777, 558 P.2d 46,
rev'd on other grounds, 1976-NMSC-085, 89 N.M. 770, 558 P.2d 39.

Testimony of prehypnotic recollections is admissible in the sound discretion of
trial court. State v. Hutchinson, 1983-NMSC-029, 99 N.M. 616, 661 P.2d 1315.

Post-traumatic stress disorder testimony admissible. — Post-traumatic stress
disorder (PTSD) testimony is admissible to show sexual abuse, as potentially probative
of whether in fact a rape occurred, because it is grounded in scientific knowledge,
assists the trier of fact and is not unduly prejudicial under Rule 11-403 NMRA. PTSD



however is inadmissible as to credibility of victim, defendant identification and causality
of symptoms. State v. Alberico, 1993-NMSC-047, 116 N.M. 156, 861 P.2d 192.

Rape and kidnapping conviction relevant to civil harassment suit. — In tort action
against employer based on sexual harassment, evidence of harasser's conviction for
kidnapping and rape was relevant to show employer's knowledge of and reaction to
employee's conduct. Coates v. Wal-Mart Stores, Inc., 1999-NMSC-013, 127 N.M. 47,
976 P.2d 999.

Rape trauma syndrome testimony inadmissible. — Expert testimony concerning
rape trauma syndrome is inadmissible mainly because it is not part of the specialized
manual DSMIII-R used by the American Psychiatric Association. State v. Alberico,
1993-NMSC-047, 116 N.M. 156, 861 P.2d 192.

Money in defendant's possession upon arrest relevant. — Amount of money in
defendant's possession upon arrest, a short distance and in a short period of time after
cashing forged check, certainly tended to throw light on the criminal transaction and was
therefore admissible as evidence. State v. Belcher, 1971-NMCA-135, 83 N.M. 130, 489
P.2d 410.

Evidence of defendant's wealth. — In a drug trafficking prosecution, evidence of
unexplained wealth may be highly relevant. State v. Rael, 1999-NMCA-068, 127 N.M.
347,981 P.2d 280, cert. denied, 127 N.M. 390, 981 P.2d 1208.

Evidence of drinking relevant to carelessness. — Evidence of drinking has a
tendency to make the existence of carelessness or lack of due caution more probable
than it would be without the evidence; said evidence is thus relevant, though it is but
one circumstance to consider when the prosecution is for reckless driving. State v.
Sandoval, 1975-NMCA-096, 88 N.M. 267, 539 P.2d 1029.

Blood-alcohol content of other driver, passenger not relevant. — In trial of driver
for vehicular homicide and great bodily injury by vehicle while under the influence, the
trial court did not err in excluding evidence of the blood-alcohol concentration of the
driver of the struck motorcycle, which was below the legal limit for intoxication, and that
of the motorcycle's passenger, since neither fact was relevant to the case. State v.
Telles, 1999-NMCA-013, 126 N.M. 593, 973 P.2d 845.

Documents submitted to insurer relevant to show fraud. — Where exhibits were
documents submitted by defendant to insurance company grouped as to each count of
fraud, where as to each group of papers there was testimony that they were received
from defendant, and where at least one paper in each group bore the signature of
defendant, the record fully established their relevancy. State v. Archuleta, 1970-NMCA-
131, 82 N.M. 378, 482 P.2d 242, cert. denied, 82 N.M. 377, 482 P.2d 241 (1971).

Testimony of polygraph examiner relevant to show degree of crime. — Where
testimony of polygraph examiner would have 