Rules of Civil Procedure for the District Courts

ARTICLE 1
Scope of Rules; One Form of Action

1-001. Scope of rules; definitions.

A. Scope. These rules govern the procedure in the district courts of New Mexico in
all suits of a civil nature whether cognizable as cases at law or in equity except to the
extent that the New Mexico Rules of Evidence or existing rules applicable to special
statutory or summary proceedings are inconsistent herewith. These rules shall be
subject to the provisions of Rule 23-114 NMRA, the rule governing free process for civil
cases. These rules shall be construed and administered to secure the just, speedy and
inexpensive determination of every action.

B. Definitions. As used in these rules and the civil forms approved for use with
these rules:

(1) "defendant" includes a respondent;
(2)  "plaintiff* includes a petitioner;

(3) "process" is the means by which jurisdiction is obtained over a person to
compel the person to appear in a judicial proceeding and includes a:

(a) summons and complaint;
(b) summons and petition;
(c) writ or warrant; and

(d) mandate; and

(4)  "service of process" means delivery of a summons or other process in the
manner provided by Rule 1-004 NMRA of these rules.

C. Title. These rules shall be known as the Rules of Civil Procedure for the District
Courts.

D. Citation form. These rules shall be cited by set and rule number of the New
Mexico Rules Annotated, "NMRA", as in Rule 1- NMRA.

[As amended, effective January 1, 1995; March 1, 2005; as amended by Supreme
Court Order 07-8300-41, effective February 25, 2008.]



ANNOTATIONS

Cross references. — For district court process under witness of district judge, see 34-
6-27 NMSA 1978.

For actions in metropolitan courts, see 34-8A-6 NMSA 1978.

For applicability of these rules to proceedings for removal of district attorney, see 36-1-
15 NMSA 1978.

The 1995 amendment, effective January 1, 1995, added the last sentence.

The March 1, 2005 amendment of this rule inserted a Paragraph number "A." before
the first paragraph of the rule and added Paragraphs B, C and D.

The 2007 amendment, approved by Supreme Court Order 07-8300-41, effective
February 25, 2008, provided that Rule 1-001 NMRA shall be subject to the provisions of
Rule 23-114 NMRA, the rule governing free process for civil cases.

Compiler's notes. — Prior to the enactment of present 38-1-1 NMSA 1978 by Laws
1933, ch. 84, § 1, the legislature retained the power to enact, amend, and repeal rules
of court in New Mexico.

Rule 1-001 NMRA is a rule of construction and applies only when the rules are not
clear and require construction. H-B-S Partnership v. Aircoa Hospitality Services, Inc.,
2008-NMCA-013, 143 N.M.404, 176 P.3d 1136.

Constitution vests supreme court with control over inferior courts. — The power
of the supreme court to promulgate rules regulating pleading, practice and procedure for
the district courts is a power vested therein by the constitution, which grants the court
superintending control over all inferior courts, and in the absence of the clearest
language to the contrary in the constitution, the powers essential to the functioning of
the courts are to be taken as committed solely to the supreme court to avoid a
confusion in the methods of procedure and to provide uniform rules of pleading and
practice. Ammerman v. Hubbard Broadcasting, Inc., 89 N.M. 307, 551 P.2d 1354
(1976), cert. denied, 436 U.S. 906, 98 S. Ct. 2237, 56 L. Ed. 2d 404 (1978).

Rules in interest of administration of justice. — These rules are in the interest of the
administration of justice and transcend in importance mere inconvenience to a party
litigant. Salitan v. Carrillo, 69 N.M. 476, 368 P.2d 149 (1961).

Principal objective of rules is to resolve delays due to reliance on technicalities and to
streamline generally and simplify procedure so that merits of the case may be decided
without expensive preparation for trial on the merits which may not even be necessary.
Benson v. Export Equip. Corp., 49 N.M. 356, 164 P.2d 380 (1945).



Merits of case should prevail over procedural technicalities. — The general policy
of the Rules of Civil Procedure requires that an adjudication on the merits rather than
technicalities of procedure and form shall determine the rights of litigants. Las
Luminarias of N.M. Council of Blind v. Isengard, 92 N.M. 297, 587 P.2d 444 (Ct. App.
1978).

Simplification of litigation procedures another objective of rules. — One of the
principal purposes of these rules is to simplify litigation procedures and thus avoid
technical roadblocks to a "speedy determination of litigation upon its merits" if trial is
necessary. Maxey v. Quintana, 84 N.M. 38, 499 P.2d 356 (Ct. App.), cert. denied, 84
N.M. 37, 499 P.2d 355 (1972).

These rules, many of which were taken from the federal rules, were designed to simplify
judicial procedure and to promote the speedy determination of litigation on its merits.
Prager v. Prager, 80 N.M. 773, 461 P.2d 906 (1969).

Functions of pleadings same as under federal rules. — These rules are derived
from the federal rules and in all respects pertinent hereto are identical with the federal
rules; the functions of the pleadings in New Mexico are the same as under the federal
system, the pleadings are not determinative of the issues, and recovery may be had on
grounds not asserted in the complaint. Harbin v. Assurance Co. of Am., 308 F.2d 748
(10th Cir. 1962).

Special statutory proceedings are not governed by these rules where inconsistent
therewith. Trujillo v. Trujillo, 52 N.M. 258, 197 P.2d 421 (1948).

And specifically excepted where existing rules are inconsistent. — Special
statutory proceedings where existing rules are inconsistent are specifically excepted
from the operation of these rules. Holman v. Oriental Refinery, 75 N.M. 52, 400 P.2d
471 (1965).

Special statutory proceedings are excluded from their operation where existing rules of
procedure applicable thereto are inconsistent with such general rules. Montoya v.
McManus, 68 N.M. 381, 362 P.2d 771 (1961).

Action of replevin, statutory provision. — The action of replevin is a statutory
proceeding designed to take the place of the common-law actions of replevin and
detinue, and a writ of replevin in an action of replevin accomplishes the same function in
process as does a summons such as provided for in Rule 4(b) (see now Rule 1-004
NMRA) in an ordinary civil action. Citizens Bank v. Robinson Bros. Wrecking, 76 N.M.
408, 415 P.2d 538 (1966).

Right to jury trial in eminent domain proceedings governed by civil rules. — The
right to trial by jury and the waiver thereof in eminent domain proceedings shall be
determined in the manner provided for in ordinary civil cases, cases governed by the



Rules of Civil Procedure. El Paso Elec. v. Real Estate Mart, Inc., 98 N.M. 490, 650 P.2d
12 (Ct. App. 1982).

There is no material difference in effect of rule and 42-2-18 NMSA 1978. Both
provide that these rules shall apply to eminent domain proceedings except where there
are inconsistent rules or statutory provisions. State ex rel. State Hwy. Comm'n v. Burks,
79 N.M. 373, 443 P.2d 866 (1968).

Rules of procedure are governed by law of forum. Satterwhite v. Stolz, 79 N.M. 320,
442 P.2d 810 (Ct. App. 1968).

Counterclaim or cross-claim may be brought to quiet title in a mortgage foreclosure
action. Ortega, Snead, Dixon & Hanna v. Gennitti, 93 N.M. 135, 597 P.2d 745 (1979).

Discovery provisions given liberal interpretation. — The New Mexico Rules of Civil

Procedure, like the federal rules after which they are patterned, are designed to enable

parties to easily discover all of the relevant facts and therefore the discovery provisions

should be given as liberal an interpretation as possible in order to effectuate this design.
Carter v. Burn Constr. Co., 85 N.M. 27, 508 P.2d 1324 (Ct. App.), cert. denied, 85 N.M.

5, 508 P.2d 1302 (1973).

Provisions relating to jury trials applicable to workmen's compensation. — There
is nothing inconsistent in applying the general rules covering jury trials to workmen's
compensation cases. Bryant v. H.B. Lynn Drilling Corp., 65 N.M. 177, 334 P.2d 707
(1959).

But not to venue in workmen's compensation cases. — Since the Workers'
Compensation Act (Chapter 52, Article 1 NMSA 1978) is complete in itself, its provisions
have not been modified with respect to the pleadings by the rules of procedure
promulgated by the supreme court. Guthrie v. Threlkeld Co., 52 N.M. 93, 192 P.2d 307
(1948).

Provisions regarding venue in general civil actions have no application to venue in
workmen's compensation cases. State ex rel. Cardenas v. Swope, 58 N.M. 296, 270
P.2d 708 (1954).

Action under conversion statute, suit civil in nature. — Although the Uniform
Commercial Code, 55-9-505 NMSA 1978, permits recovery in conversion, the action is
nevertheless a suit of a civil nature, and the effect upon litigants of these rules is not
avoided. Charley v. Rico Motor Co., 82 N.M. 290, 480 P.2d 404 (Ct. App. 1971).

Administrative hearings not strictly bound by rules. — Administrative hearings,
although patterned after judicial proceedings, are not strictly bound by these rules, and
as such the burden of the state corporation commission (now public regulation
commission) is to give a full hearing to such participants as are interested and as are
gualified to appear. To allow testimony to be taken prior to a public hearing by



deposition would be to imperil the right of the public who may wish to intervene
subsequent to such deposition. 1953-54 Op. Att'y Gen. No. 53-5646.

Election contests are excluded from operation of these rules. Montoya v.
McManus, 68 N.M. 381, 362 P.2d 771 (1961); Truijillo v. Trujillo, 52 N.M. 258, 197 P.2d
421 (1948).

Law reviews. — For article, "The "New Rules' in New Mexico," see 1 Nat. Resources J.
96 (1961).

For article, "Attachment in New Mexico - Part 11," see 2 Nat. Resources J. 75 (1962).

For survey, "Article VII of the New Probate Code: In Pursuit of Uniform Trust
Administration,” see 6 N.M.L. Rev. 213 (1976).

For article, "Survey of New Mexico Law, 1982-83: Civil Procedure,” see 14 N.M.L. Rev.
17 (1984).

For comment, "Survey of New Mexico Law: Civil Procedure,” see 15 N.M.L. Rev. 157
(1985).

For article, "Separation of Powers and the Judicial Rule-Making Power in New Mexico:
The Need for Prudential Restraints,” see 15 N.M.L. Rev. 407 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. Jur. 2d Actions 8 1 et seq.; 20
Am. Jur. 2d Courts 8 25 et seq.

Power of court to adopt general rule requiring pretrial conference as distinguished from
exercising its discretion in each case separately, 2 A.L.R.2d 1061.

Application of civil or criminal procedural rules in federal court proceeding on motion in
nature of writ of error coram nobis, 53 A.L.R. Fed. 762.

1A C.J.S. Actions 88 130, 133; 21 C.J.S. Courts 8§ 124 to 134.

1-002. One form of action.
There shall be one form of action to be known as "civil action".
ANNOTATIONS

Compiler's notes. — This rule is deemed to have superseded 105-101, C.S. 1929,
which was substantially the same.

These rules are deemed to have superseded generally 105-102, C.S. 1929, relating to
equitable proceedings in aid of actions at law.



Rules do not purport to abolish distinction between equity and law. Madrid v.
Spears, 250 F.2d 51 (10th Cir. 1957).

No distinct forms of action are necessary or permissible to state a claim. Madrid v.
Spears, 250 F.2d 51 (10th Cir. 1957).

Complaint not dismissed when plaintiff misconceives remedy. — A complaint will
not be dismissed when it sets up a cause of action good either in law or equity, because
the plaintiff has misconceived his remedy. Kingston v. Walters, 14 N.M. 368, 93 P. 700
(1908) (decided under former law).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. Jur. 2d Actions § 14 et seq.
1A C.J.S. Actions 8§ 133, 134.
ARTICLE 2

Commencement of Action: Service of Process,
Pleadings, Motions and Orders

1-003. Commencement of action.

A civil action is commenced by filing a complaint with the court. Upon the filing of the
complaint, the clerk shall endorse thereon the time, day, month and year that it is filed.

ANNOTATIONS

Cross references. — For commencement of action under statutes of limitation, see 37-
1-13 NMSA 1978.

For commencement of action by complaint in magistrate court, see Rule 2-201 NMRA.

Compiler's notes. — This rule is deemed to have superseded 105-301, C.S. 1929,
which was substantially the same.

Section 37-1-13 NMSA 1978 has no further usefulness, because this rule and Rule 4
(see now Rule 1-004 NMRA) cover subject and they are, therefore, exclusive. Prieto v.
Home Educ. Livelihood Program, 94 N.M. 738, 616 P.2d 1123 (Ct. App. 1980).

To file a civil action, a complaint must be filed with a court. Zarges v. Zarges, 79
N.M. 494, 445 P.2d 97 (1968).

"Civil action" used interchangeably with "civil case". — Under this rule, the words
“civil action" are broad and used interchangeably with the words "“civil case". Baldonado
v. Navajo Freight Lines, 90 N.M. 284, 562 P.2d 1138 (Ct. App.), rev'd on other grounds,
90 N.M. 264, 562 P.2d 497 (1977).



Filing of complaint ministerial act. — The filing of a civil complaint is a mere
ministerial act that can be performed on Sunday. Such a filing ordinarily requires
nothing beyond docketing the complaint and receiving the filing fee. 1961-62 Op. Att'y
Gen. No. 61-56.

Lawsuit commences when original plaintiffs file complaint. — The lawsuit involved
in this case was commenced when the original plaintiffs filed their complaint and not
when the original defendants filed their cross-claim. Hughes v. Joe G. Maloof & Co., 84
N.M. 516, 505 P.2d 859 (Ct. App. 1973).

Affidavit in an action of replevin may be treated as complaint, where it contains all
the essential allegations of a complaint. Burnham-Hanna-Munger Dry Goods Co. v. Hill,
17 N.M. 347, 128 P. 62 (1912) (decided under former law).

Court may dismiss case for plaintiff's failure to prosecute with due diligence. —
The statute of limitations is tolled by the timely filing of the complaint but the trial court,
in the exercise of its inherent power and in its discretion, independent of statute, may

dismiss a case for failure to prosecute when it is satisfied that plaintiff has not applied

due diligence in the prosecution of his suit. Prieto v. Home Educ. Livelihood Program,
94 N.M. 738, 616 P.2d 1123 (Ct. App. 1980).

The test for a district court in exercising its discretion in determining whether a delay in
service of process demonstrates a lack of due diligence on the part of a plaintiff is
based on a standard of objective reasonableness; a showing of intentional delay is not
required. Graubard v. Balcor Co., 2000-NMCA-032, 128 N.M. 790, 999 P.2d 434.

Action pending until its final termination. — An action is to be regarded as pending
from the time of its commencement until its final termination. Baldonado v. Navajo
Freight Lines, 90 N.M. 284, 562 P.2d 1138 (Ct. App.), rev'd on other grounds, 90 N.M.
264, 562 P.2d 497 (1977).

Law reviews. — For article, "Attachment in New Mexico - Part |," see 1 Nat. Resources
J. 303 (1961).

For survey, "Article VII of the New Probate Code: In Pursuit of Uniform Trust
Administration,” see 6 N.M.L. Rev. 213 (1976).

For article, "The Death of Implied Causes of Action: The Supreme Court's Recent
Bevins Jurisprudence and the Effect on State Constitutional Jurisprudence: Correctional
Services Corp. v. Malesko", see 33 N.M.L. Rev. 401 (2003 ).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. Jur. 2d Abatement, Survival, and
Revival 8 12; 1 Am. Jur. 2d Actions 8§ 57 et seq.; 20 Am. Jur. 2d Courts 8 68; 61B Am.
Jur. 2d Pleading 8§ 899.



Tolling of statute of limitations where process is not served before expiration of limitation
period, as affected by statutes defining commencement of action, or expressly relating
to interruption of running of limitations, 27 A.L.R.2d 236.

Failure to make return as affecting validity of service or court's jurisdiction, 82 A.L.R.2d
668.

1A C.J.S. Actions 88 240, 241; 71 C.J.S. Pleading 88 407 to 411; 72 C.J.S. Process 8
3.

1-003.1. Commencement of action; domestic relations cover and
information sheets.

A. Cover sheet. A domestic relations cover sheet substantially in the form approved
by the Supreme Court shall be filed with the petition initiating a domestic relations case
and with a motion to reopen a closed domestic relations case.

B. Information sheet. A domestic relations information sheet substantially in the
form approved by the Supreme Court shall be submitted with the petition initiating a
domestic relations case, a motion to reopen a closed domestic relations case and with a
party's first responsive pleading in a domestic relations case. A blank copy of the
domestic relations information sheet shall be served on the respondent with the
summons and petition. Information in the court automated information system which is
obtained from the domestic relations information sheet is confidential and shall not be
disclosed except that it may be disclosed to:

(1) the parties in the proceeding, unless otherwise ordered by the court;

(2)  state and federal agencies required by law to collect the information
disclosed; and

(3)  court personnel for enforcement, data collection and record keeping
purposes.

C. Legal effect. Information appearing on the cover and information sheets will
have no legal effect in the action.

D. Failure to comply. The clerk will file a pleading even if it is submitted without a
cover sheet or information sheet or is filed with a cover sheet or information sheet that is
incomplete. If a party fails to file or complete a cover sheet, or fails to submit or
complete an information sheet, the clerk will give written notice to the party of the
deficiency. If a party fails to cure the deficiency within thirty (30) days, the court may
enter an order which provides for dismissal of the party's claim without prejudice. The
clerk shall serve a copy of the court's order of dismissal on all parties.



[Provisionally approved, effective November 1, 1999 until November 1, 2000; approved,
effective November 1, 2000.]

Committee commentary. — This rule is necessary to implement the use of civil cover
and information sheets as may be required for administrative purposes by the courts.
This rule is similar to LR-CIV 3.1 of the Local Civil Rules of the United States District
Court for the District of New Mexico.

ANNOTATIONS

Cross references. — For requirement that clerk accept for filing any paper even though
it is not presented in proper form, see Rule 1-005(E) NMRA.

Compiler's notes. — Pursuant to a court order dated October 27, 1999, this rule is
provisionally approved for twelve months effective November 1, 1999. Subsequently, by
a court order dated October 23, 2000, this rule was approved and adopted in its final
form, effective November 1, 2000.

1-004. Process.

A. Summons; issuance. Upon the filing of the complaint, the clerk shall issue a
summons and deliver it to the plaintiff for service. Upon the request of the plaintiff, the
clerk shall issue separate or additional summons. Any defendant may waive the
issuance or service of summons.

B. Summons; execution; form. The summons shall be signed by the clerk, issued
under the seal of the court and be directed to the defendant. The summons shall be
substantially in the form approved by the Supreme Court and must contain:

(1) the name of the court in which the action is brought, the name of the
county in which the complaint is filed, the docket number of the case, the name of the
first party on each side, with an appropriate indication of the other parties, and the name
of each party to whom the summons is directed;

(2) adirection that the defendant serve a responsive pleading or motion within
thirty (30) days after service of the summons and file a copy of the pleading or motion
with the court as provided by Rule 1-005 NMRA,;

(3) anotice that unless the defendant serves and files a responsive pleading
or motion, the plaintiff may apply to the court for the relief demanded in the complaint;
and

(4) the name, address and telephone number of the plaintiff's attorney. If the
plaintiff is not represented by an attorney, the name, address and telephone number of
the plaintiff.



C. Service of process; return.

(2) If a summons is to be served, it shall be served together with any other
pleading or paper required to be served by this rule. The plaintiff shall furnish the person
making service with such copies as are necessary.

(2) Service of process shall be made with reasonable diligence, and the
original summons with proof of service shall be filed with the court in accordance with
the provisions of Paragraph L of this rule.

D. Process; by whom served. Process shall be served as follows:

(2) if the process to be served is a summons and complaint, petition or other
paper, service may be made by any person who is over the age of eighteen (18) years
and not a party to the action;

(2) if the process to be served is a writ of attachment, writ of replevin or writ of
habeas corpus, service may be made by any person not a party to the action over the
age of eighteen (18) years designated by the court to perform such service or by the
sheriff of the county where the property or person may be found;

3) if the process to be served is a writ other than a writ specified in
Subparagraph (2) of this paragraph, service shall be made as provided by law or order
of the court.

E. Process; how served; generally.

(1)  Process shall be served in a manner reasonably calculated, under all the
circumstances, to apprise the defendant of the existence and pendency of the action
and to afford a reasonable opportunity to appear and defend.

(2)  Service may be made, subject to the restrictions and requirements of this
rule, by the methods authorized by this rule or in the manner provided for by any
applicable statute, to the extent that the statute does not conflict with this rule.

3) Service may be made by mail or commercial courier service provided that
the envelope is addressed to the named defendant and further provided that the
defendant or a person authorized by appointment, by law or by this rule to accept
service of process upon the defendant signs a receipt for the envelope or package
containing the summons and complaint, writ or other process. Service by mail or
commercial courier service shall be complete on the date the receipt is signed as
provided by this subparagraph. For purposes of this rule "signs" includes the electronic
representation of a signature.



F. Process; personal service upon an individual. Personal service of process
shall be made upon an individual by delivering a copy of a summons and complaint or
other process:

(1)

(a) to the individual personally; or if the individual refuses to accept service,
by leaving the process at the location where the individual has been found; and if the
individual refuses to receive such copies or permit them to be left, such action shall
constitute valid service; or

(b) by mail or commercial courier service as provided in Subparagraph (3) of
Paragraph E of this rule.

(2) If, after the plaintiff attempts service of process by either of the methods of
service provided by Subparagraph (1) of this paragraph, the defendant has not signed
for or accepted service, service may be made by delivering a copy of the process to
some person residing at the usual place of abode of the defendant who is over the age
of fifteen (15) years and mailing by first class mail to the defendant at the defendant's
last known mailing address a copy of the process; or

3) If service is not accomplished in accordance with Subparagraphs (1) and
(2), then service of process may be made by delivering a copy of the process at the
actual place of business or employment of the defendant to the person apparently in
charge thereof and by mailing a copy of the summons and complaint by first class mail
to the defendant at the defendant's last known mailing address and at the defendant's
actual place of business or employment.

G. Process; service on corporation or other business entity.
(1) Service may be made upon:

(a) a domestic or foreign corporation, a limited liability company or an
equivalent business entity by serving a copy of the process to an officer, a managing or
a general agent or to any other agent authorized by appointment, by law or by this rule
to receive service of process. If the agent is one authorized by statute to receive service
and the statute so requires, by also mailing a copy to the defendant;

(b) a partnership by serving a copy of the process to any general partner;

(c) an unincorporated association which is subject to suit under a common
name, by serving a copy of the process to an officer, a managing or general agent or to
any other agent authorized by appointment, by law or by this rule to receive service of
process. If the agent is one authorized by law to receive service and the statute so
requires, by also mailing a copy to the unincorporated association.



(2) If a person described in Subparagraph (a), (b) or (c) of this subparagraph
refuses to accept the process, tendering service as provided in this paragraph shall
constitute valid service. If none of the persons mentioned is available, service may be
made by delivering a copy of the process or other papers to be served at the principal
office or place of business during regular business hours to the person in charge.

3) Service may be made on a person or entity described in Subparagraph (1)
of this paragraph by mail or commercial courier service in the manner provided in
Subparagraph (3) of Paragraph E of this rule.

H. Process; service upon state and political subdivisions.

(2) Service may be made upon the State of New Mexico or a political
subdivision of the state:

(a) in any action in which the state is named a party defendant, by delivering
a copy of the process to the governor and to the attorney general;

(b) in any action in which a branch, agency, bureau, department, commission
or institution of the state is named a party defendant, by delivering a copy of the process
to the head of the branch, agency, bureau, department, commission or institution and to
the attorney general;

(c) in any action in which an officer, official, or employee of the state or one of
its branches, agencies, bureaus, departments, commissions or institutions is named a
party defendant, by delivering a copy of the process to the officer, official or employee
and to the attorney general,

(d) in garnishment actions, service of writs of garnishment shall be made on
the department of finance and administration, on the attorney general and on the head
of the branch, agency, bureau, department, commission or institution. A copy of the writ
of garnishment shall be delivered or served on the defendant employee in the manner
and priority provided in Paragraph F of this rule;

(e) service of process on the governor, attorney general, agency, bureau,
department, commission or institution may be made either by serving a copy of the
process to the governor, attorney general or the chief operating officer of an entity listed
in this subparagraph or to the receptionist of the state officer. A cabinet secretary, a
department, bureau, agency or commission director or an executive secretary shall be
considered as the chief operating officer;

(f) upon any county by serving a copy of the process to the county clerk;

(9) upon a municipal corporation by serving a copy of the process to the city
clerk, town clerk or village clerk;



(h) upon a school district or school board by serving a copy of the process to
the superintendent of the district;

(i) upon the board of trustees of any land grant referred to in Sections 49-1-1
through 49-10-6 NMSA 1978, process shall be served upon the president or in the
president's absence upon the secretary of such board.

(2) Service may be made on a person or entity described in Subparagraph (1)
of this paragraph by mail or commercial courier service in the manner provided in
Subparagraph (3) of Paragraph E of this rule.

|.  Service upon minor, incompetent person, guardian or fiduciary.
(1)  Service shall be made:

(a) upon a minor, if there is a conservator of the estate or guardian of the
minor, by serving a copy of the process to the conservator or guardian in the manner
and priority provided in Paragraph F, G or J of this rule as may be appropriate. If no
conservator or guardian has been appointed for the minor, service shall be made on the
minor by serving a copy of the process on each person who has legal authority over the
minor. If no person has legal authority over the minor, process may be served on a
person designated by the court.

(b) upon an incompetent person, if there is a conservator of the estate or
guardian of the incompetent person, by serving a copy of the process to the conservator
or guardian in the manner and priority provided by Paragraph F of this rule. If the
incompetent person does not have a conservator or guardian, process may be served
on a person designated by the court.

(2)  Service upon a personal representative, guardian, conservator, trustee or
other fiduciary in the same manner and priority for service as provided in Paragraphs F,
G or J of this rule as may be appropriate.

J. Service in manner approved by court. Upon motion, without notice, and
showing by affidavit that service cannot reasonably be made as provided by this rule,
the court may order service by any method or combination of methods, including
publication, that is reasonably calculated under all of the circumstances to apprise the
defendant of the existence and pendency of the action and afford a reasonable
opportunity to appear and defend.

K. Service by publication. Service by publication may be made only pursuant to
Paragraph J of this rule. A motion for service by publication shall be substantially in the
form approved by the Supreme Court. A copy of the proposed notice to be published
shall be attached to the motion. Service by publication shall be made once each week
for three consecutive weeks unless the court for good cause shown orders otherwise.
Service by publication is complete on the date of the last publication.



(2) Service by publication pursuant to this rule shall be by giving a notice of
the pendency of the action in a newspaper of general circulation in the county where the
action is pending. Unless a newspaper of general circulation in the county where the
action is pending is the newspaper most likely to give the defendant notice of the
pendency of the action, the court shall also order that a notice of pendency of the action
be published in a newspaper of general circulation in the county which reasonably
appears is most likely to give the defendant notice of the action.

(2)  The notice of pendency of action shall contain:

(a) the caption of the case, as provided in Rule 1-008.1 NMRA, including a
statement which describes the action or relief requested;

(b) the name of the defendant or, if there is more than one defendant, the
name of each of the defendants against whom service by publication is sought;

(c) the name, address and telephone number of plaintiff's attorney; and

(d) a statement that a default judgment may be entered if a response is not
filed.

3) If the cause of action involves real property, the notice shall describe the
property as follows:

(a) If the property has a street address, the name of the municipality or county
address and the street address of the property.

(b) If the property is located in a Spanish or Mexican grant, the name of the
grant.

(c) If the property has been subdivided, the subdivision description or if the
property has not been subdivided the metes and bounds of the property.

(4) In actions to quiet title or in other proceedings where unknown heirs are
parties, notice shall be given to the "unknown heirs of the following named deceased
persons" followed by the names of the deceased persons whose unknown heirs are
sought to be served. As to parties named in the alternative, the notice shall be given to
"the following named defendants by name, if living; if deceased, their unknown heirs"
followed by the names of the defendants. As to parties named as "unknown claimants”,
notice shall be given to the "unknown persons who may claim a lien, interest or title
adverse to the plaintiff* followed by the names of the deceased persons whose
unknown claimants are sought to be served.

L. Proof of service. The party obtaining service of process or that party's agent
shall promptly file proof of service. When service is made by the sheriff or a deputy
sheriff of the county in New Mexico, proof of service shall be by certificate; and when



made by a person other than a sheriff or a deputy sheriff of a New Mexico county, proof
of service shall be made by affidavit. Proof of service by mail or commercial courier
service shall be established by filing with the court a certificate of service which shall
include the date of delivery by the post office or commercial courier service and a copy
of the defendant's signature receipt. Proof of service by publication shall be by affidavit
of publication signed by an officer or agent of the newspaper in which the notice of the
pendency of the action was published. Failure to make proof of service shall not affect
the validity of service.

M. Service of process in the United States, but outside of state. Whenever the
jurisdiction of the court over the defendant is not dependent upon service of the process
within the State of New Mexico, service may be made outside the State as provided by
this rule.

N. Service of process in a foreign country. Service upon an individual,
corporation, limited liability company, partnership, unincorporated association that is
subject to suit under a common name, or equivalent legal entities may be effected in a
place not within the United States:

(1) by any internationally agreed means reasonably calculated to give notice,
such as those means authorized by the Hague convention on the Service Abroad of
Judicial and Extrajudicial Documents; or

(2) if there is no internationally agreed means of service or the applicable
international agreement allows other means of service, provided that service is
reasonably calculated to give notice:

(a) in the manner prescribed by the law of the foreign country for service in
that country in an action in any of its courts of general jurisdiction;

(b) as directed by the foreign authority in response to a letter rogatory or letter
of request; or

(c) unless prohibited by the laws of the United States or the law of the foreign
country, in the same manner and priority as provided for in Paragraph F, G or J of this
rule as may be appropriate.

[As amended, effective January 1, 1987; October 1, 1998; March 1, 2005.]
ANNOTATIONS

Committee Comments
2005 Amendments to Rule 1-004

Introduction



New Mexico Rule 1-004 has its origins in an act of the first Legislature of the State of
New Mexico. 1912 N.M. Laws Ch. 26. When the New Mexico Supreme Court revamped
the rules of civil procedure in 1942, 46 N.M. xix-Ixxxiv (1942), largely using the 1938
Federal Rules as a model, the provisions of New Mexico Rule 4 continued to reflect
some aspects of the service of process provisions of the former New Mexico provisions.
Since then piecemeal amendments have occurred but there has been no previous
attempt to restructure Rule 1-004 NMRA in light of evolving principles of due process
and modern means of communication. The 2004 amendment to Rule 1-004 seeks to
accomplish this goal.

Summons; issuance; Rule 1-004(A)

"Plaintiff* includes "Petitioner" and "Defendant" includes "Respondent”. See Rule 1-
001(B)(1) and (2). The "Complaint" referred to in Rule 1-004(A) includes "Petition". See
Rule 1-001(B)(3).

Rule 1-004(A) previously provided that the clerk shall "forthwith" issue a summons upon
filing of the complaint. The word is omitted from the 2004 Amendment because it was
redundant; the rule already provides that the clerk "shall" issue a summons "[u]pon the
filing of the complaint”.

Rule 1-004(A) previously provided that separate or additional summons may be issued
"against any defendants”. Because it may be necessary to serve a summons on
persons not formally denominated as a defendant, for example, upon a third-party
defendant under Rule 1-014 NMRA, the rule has been modified to eliminate the
implication that additional summonses may issue only against defendants.

The committee considered but did not provide that a person other than the plaintiff or
petitioner could request issuance of a summons.

Summons; execution; form; Rule 1-004(B)

Rule 1-011 NMRA requires that all "paper" shall contain the telephone number of the
attorney or the pro-se litigant. Except for the provision requiring that the summons
include the telephone number as well as the name and address of the plaintiff's attorney
or the pro se plaintiff, only technical changes have been made in this section.

A form summons approved by the New Mexico Supreme Court may be found at 4-206
NMRA.

Service of Process; return; Rule 1-004(C)
"Process" is defined in Rule 1-001(B)(3) NMRA.

Sometimes a summons is not served in conjunction with the pleading instituting an
action. For example, writs, warrants and mandates are not accompanied by a



summons. See Rule 1-001(B)(3)(c) and (d) NMRA. Rule 1-004(C)(1) acknowledges that
service of process sometimes does not include the service of a summons.

Rule 1-004(C)(2) is new. Unlike Federal Rule 4(m), which contains a specific time limit
within which service of the summons and complaint ordinarily must be made, Rule 1-
004(C)(2) provides only that service shall be made "with reasonable diligence". This
reflects the standard established in New Mexico case law. E.g., Romero v. Bachicha,
2001 NMCA-048 Par. 23-25, 130 N.M. 610, 616, 28 P.3d 1151, 1157.

Process; by whom served; Rule 1-004(D)

Rule 1-004(D) formerly provided that process could be served by a sheriff of the county
where the defendant could be found, or by any person over the age of eighteen and not
a party to the action. Because the latter category necessarily includes the sheriff of a
county, the reference to service by the sheriff has been omitted.

Rule 1-004(D)(2) carries over, unchanged, former Rule 1-004(D)(2).

Rule 1-004(D)(3) is new. It provides a means for determining who shall serve process
when the process is a writ other than those mentioned in Rule 1-004(D)(2).

Process; how served; generally; Rule 1-004(E)

Rule 1-004(E)(1) makes explicit in the rule the general test for constitutionally-adequate
service of process established in Mullane v. Central Hanover Bank & Trust Co., 339
U.S. 306, 314 (1950) ("An elementary and fundamental requirement of due process in
any proceeding which is to be accorded finality is notice reasonably calculated, under all
the circumstances, to apprise interested parties of the pendency of the action and afford
them an opportunity to present their objections".).

Rule 1-004(E)(2) accepts the premise that matters of procedure are for the judiciary to
determine but that legislation affecting procedure is valid unless and until contradicted
by a rule of procedure promulgated by the Supreme Court. Rule 1-091 NMRA,; Section
38-1-2 NMSA 1978. The section thus provides that service of process shall be made in
accordance with Rule 1-004 NMRA, or in accordance with applicable statutes but shall
not be accomplished by a means authorized by a statute that conflicts with Rule 1-004.

Rule 1-004(E)(3) provides a much-simplified method of service by mail. It is no longer
necessary that the defendant open the mailed packet containing the summons and
complaint and then voluntarily choose to accept service by returning a signed Receipt of
Service of Summons and Complaint as formerly was required. Instead, service is
accomplished when the summons and complaint are mailed to the named defendant in
a manner that calls for the recipient to sign a receipt upon receiving the envelope
containing the summons and complaint and the defendant-recipient or a person
authorized by appointment or by law to accept service of process on behalf of the
defendant signs the receipt upon receiving the mailed envelope or package.



Service by mail need not be at the home address or usual place of abode of the
defendant. Service is complete when the receipt is signed.

This section also provides the same mechanism for service of the summons and
complaint when a "commercial courier service" is utilized instead of the mails. The
phrase, though not entirely self-explanatory, has been used in this context by other
states without apparent problems. See, e.g., Kansas Rules of Civil Procedure, KSA 60-
303 (c)(1); Utah Rules of Civil Procedure 4(d)(2)(A)and (B). The Advisory Committee
Note to Utah Rule 4 provides that "[t]he term "‘commercial courier service' refers to
businesses that provide for the delivery of documents. Examples of ‘commercial courier
service' include Federal Express and United Parcel Service". The committee endorses
the definition provided in the Utah Advisory Committee Note.

In this context, "signs" and "signed" is equivalent to "signature” which "means an
original signature, a copy of an original signature, a computer generated signature or
any other signature otherwise authorized by law". Rule 1-011 NMRA.

Process; personal service upon an individual; Rule 1-004(F)

In General. The 2004 Amendment makes substantial changes in Rule 1-004(F). The
"post and mail* method found in the former rule has been eliminated. A provision for
service at the place of work of the defendant has been added. The provision for mail
service has been simplified and the rule now authorizes the use of commercial courier
services as well as mail for service of process. A hierarchy of methods of service has
been established. In some cases, a listed method of service cannot be used until other
methods of service are attempted unsuccessfully.

Rule 1-004(F)(1)(a). This subparagraph remains the same as in the former Rule.

Rule 1-004(F)(1(b). This subparagraph authorizes service by mail or commercial courier
service as provided in Rule 1-004(E)(3).

Rule 1-004(F)(2). The means of service provided in this section may only be used if
there first was an attempt to serve process "by either of the methods of service
provided by Subparagraph (1) of this paragraph”. This means that the person serving
process need only attempt one of the two methods—personal service or
mail/commercial courier service before using the alternative provided in this
subparagraph.

This provision allows service to a person over the age of 15 who resides at the usual
place of abode of the defendant. This is the same procedure as that formerly provided
in Rule 1-004(F)(1) before the 2004 amendment. The former rule, however, required
only delivery of the summons and complaint to such a person for service to be valid.
The 2004 amendment provides that service is not accomplished until, in addition, the
person serving the summons and complaint mails a copy of the summons and
complaint to the defendant at the defendant's last known mailing address. This provision



allows service to a person over the age of 15 who resides at the usual place of abode of
the defendant. This is the same procedure as that formerly provided in Rule 1-004(F)(1)
before the 2004 amendment. The former rule, however, required only delivery of the
summons and complaint to such a person for service to be valid. The 2004 amendment
provides that service is not accomplished until, in addition, the person serving the
summons and complaint mails a copy of the summons and complaint to the defendant
at the defendant's last known mailing address. This mailing address will often, but not
always, be the usual place of abode of the defendant. The cost of mailing is minimal
and increases the likelihood that the defendant will get actual, timely notice of the
institution of the action.

Rule 1-004(F)(1) formerly provided that if no qualified person was at the usual place of
abode to accept service of process, service could be made by posting process at the
abode and then mailing a copy of the process to the last known mailing address. This
alternative method of service has been omitted in the 2004 amendment.

Rule 1-004(F)(3) is new. It may be used only when service of process has been
attempted, unsuccessfully, in accordance with Rule 1-004(F)(1) and Rule 1-004(F)(2).
Rule 1-004(F)(3) provides that service may be made by delivering a copy of the
summons and complaint to the person apparently in charge of the actual place of
business of the defendant and mailing a copy of the summons and complaint to the
defendant both at the defendant's last known mailing address and also the defendant's
actual place of business.

Colorado, R.C.P. 4(e)(2), Oregon, R.C.P. 7(d)(2)(c) and New York, N.Y. CPLR Sec.
308(2), also provide for work place service of process. The Fair Debt and Collection
Practices Act, 15 U.S.C. Sec. 1692 ff, contains a provision allowing service of process
at the workplace of the defendant by "any person while serving or attempting to serve
legal process in connection with judicial enforcement of any debt". 15 U.S.C. Sec.
1692(a)(6)(D).

Process; Service on corporation or other business entity; Rule 1-004(G)

In addition to providing for service of process on corporations, Rule 1-004(G)(1) now
includes limited liability companies as well as any "equivalent business entity" to a
corporation or limited liability company. Courts should construe that phrase to assure
that Rule 1-004 provides appropriate guidance about proper service of process upon
legislatively-created variations on the traditional corporation.

The substance of the former provisions concerning service of process on partnerships
and unincorporated associations have been carried over unchanged in Rule 1-
004(G)(1)(b) and (c) of the 2004 amendment.

Process; Service upon state and political subdivisions; Rule 1-004(H)



Subparagraphs (a), (b), (c), (d) and (e) or Rule 1-004(H)(1) are substantively the same
as former Rule 1-004(F) (3) and (4). They are derived from and do not vary materially
from Section 38-1-7 NMSA 1978.

Subparagraphs (f), (g) and (i) are substantively the same as former Rule 1-004(F)(4),
(5) and (6).

Subparagraph (h), dealing with service of process on a school district or school board is
new. Former Rule 1-004 provided no guidance on the proper manner of service to such
entities.

Rule 1-004(H)(2) allows service of process to the persons designated in Rule 1-
004(H)(1) by means of mail or commercial courier service as provided in Rule 1-
004(E)(3).

Process; Service upon minor, incapacitated person or conservator; Rule 1-004(l)

Subparagraph 1; Service on minors. The provision for service on a guardian or
conservator is carried over from former Rule 1-004(F)(7) except that such service now
may be in any manner provided in Paragraph F, G, or L as appropriate, rather than, as
formerly, only "by delivering a copy -- to the conservator or guardian®.

The provision for service upon person or persons having legal authority over a minor
who does not have a guardian or conservator is new as is the provision requiring resort
to the court to formulate a method of service where the minor has no guardian,
conservator or person with legal authority over the minor.

Subparagraph 2; Service on incompetent persons. Rule 1-004(F)(7) formerly used the
phrase "incapacitated person" to describe the party for whom a special means of
service of process was appropriate. Rule 1-017(C) uses the phrase "incompetent
persons" and this subparagraph adopts the language of Rule 1-017 NMRA for
consistency. See Rule 10-104(L) NMRA (defining an "incompetent" person).

The provision for service on a guardian or conservator is carried over from former Rule
1-004(F)(7) except that such service now may be in any manner provided in Paragraph
F, G or L as appropriate, rather than, as formerly, only "by delivering a copy . . . to the
conservator or guardian”.

The provision requiring resort to the court to formulate a method of service where the
incompetent person has no guardian or conservator is new. Former Rule 1-004(F)(8)
provided that if no conservator or guardian had been appointed for an incapacitated
person, service upon the incapacitated person would suffice. This provided inadequate
assurance that the incapacitated person would have a meaningful opportunity to defend
the action. To remedy this, this subparagraph requires the court to fashion a
constitutionally-adequate means of service upon the incapacitated person not
represented by a guardian or conservator.



Subparagraph 3; Service on fiduciaries. This provision is carried over from former Rule
1-004(F)(9). Fiduciaries may be served in the same manner as individuals and business
entities who are defendants.

Service in manner approved by court; Rule 1-004(J)

This provision is carried over, unchanged, from former Rule 1-004(L). The goal of
service of process is to achieve actual notice by means that are reasonable under the
circumstances. Rule 1-004(E)(1). The specific methods of service authorized in Rule 1-
004 provide standard methods by which this can be accomplished, but there are myriad
specific circumstances in which ad-hoc determination of the most appropriate means for
serving process is called for. This rule provides broad authority for the court to fashion a
constitutionally-adequate method of service under any circumstances.

Where service can be accomplished pursuant to Rule 1-004(F)(G)(H) or (1), there will
seldom be need for resort to Rule 1-004(K). Where the court orders service by
publication, the court should consider, pursuant to this Paragraph, whether
supplemental means of service should accompany notice by publication. Where no
method of service specifically provided for by Rule 1-004 is likely to satisfy or achieve
the goal of actual notice, this Paragraph authorizes the court to create a method of
service suited to the circumstances of the particular facts presented.

Service by publication; Rule 1-004(K)

This paragraph requires that no service by publication take place without a prior court
order authorizing service by publication. This is a significant modification of prior
practice in situations where statutes authorized publication without prior court approval.
See, e.g., Section 42-2-7(B) NMSA 1978 (authorizing service by publication in
condemnation proceeding "[i]f the name or residence of any owner be unknown");
Section 45-1-401 NMSA 1978 (authorizing service by publication in probate
proceedings under some circumstances and providing that the court for good cause can
provide a different manner of service). Publication notice is seldom likely to achieve
actual notice and thus its use should be monitored carefully by the courts. The Supreme
Court is authorized to modify statutes providing for notice by publication by requiring
prior court approval for service by publication. Legislation affecting procedure is valid
unless and until contradicted by a rule of procedure promulgated by the Supreme Court.
Rule 1-091 NMRA,; Section 38-1-2 NMSA 1978.

This paragraph also provides the required content of the notice to be published, the
frequency of publication and the place of publication. Omitted from the 2004
amendment is the former provision (Rule 1-004(H)(3)) requiring that publication be "in
some newspaper published in the county where the cause is pending" and providing for
publication in a newspaper of general circulation in the county only when "no newspaper
[was] published in the county". Publication now always will include publication in a paper
of general circulation in the county where the action is pending whether or not the
newspaper is published in that county. Where appropriate to the goal of achieving



actual notice, the court is free to require, in addition, that publication also be in a
newspaper not of general circulation that is published in the county where the cause is
pending.

Where the court determines that actual notice by publication is more likely to be
achieved by publishing the notice elsewhere, the court must provide for additional
published notice in the county that the court deems such notice is most likely to achieve
the goal of actual notice to the defendant.

Former Rule 1-004(H)(7), dealing with the required content of repeated publications due
to misnomers in the initial publication, has been omitted. The court that orders additional
publication will craft an appropriate order concerning its content.

Former Rule 1-004(1) calling for publication to be accompanied by mail notice to
persons whose residence is known has been omitted. The court that orders publication
has the obligation to fashion means of service reasonably calculated to provide actual
notice, Rule 1-004(E)(1), and thus can provide for mailed notice to accompany service
of process by publication where reasonable. See Rule 1-004(J).

Proof of service; Rule 1-004(L)

The person obtaining service of process rather than the person serving process is now
responsible for filing proof of service.

The means of proof of service when service is accomplished by mail or commercial
courier service pursuant to Rule 1-004(F)(1)(b) and when service is made by publication
pursuant to Rule 1-004(J) or (K) are provided in those paragraphs.

Service outside the state but in the United States; Rule 1-004(M)

This provision replaces former Rule 1-004(J) (Service of summons outside of state
equivalent to publication). Where, as in the case of long arm jurisdiction pursuant to
Section 38-1-16 NMSA 1978, service of process can be made outside of New Mexico,
this rule requires that service be accomplished in the manner and priority provided in
this rule. The Committee considered but rejected a proposal that the method of service
need not meet the requirements of this rule so long as it met the requirements for
service of process in the place where service occurred.

Service in a foreign country; Rule 1-004(N)

Service in foreign countries is sometimes subject to treaties or other international
agreements. This rule, adopted from Federal Rule 4(f) and Rule 4(h)(2) takes into
account the special considerations required by international law. [Committee comments
approved, March 1, 2005.]



Cross references. — For service of process after ninety days after entry of final
judgment, see Rule 1-089(E) NMRA.

For execution of process of probate court by sheriff, see Section 4-41-13 NMSA 1978.
For sheriff's fees, see Section 4-41-16 NMSA 1978.

For service on counties, see Section 4-46-2 NMSA 1978.

For service in proceeding to remove local officer, see Section 10-4-5 NMSA 1978.

For service of process on nonresident public contractors, see Sections 13-4-21 to 13-4-
23 NMSA 1978.

For legal newspapers, see Section 14-11-2 NMSA 1978.

For time and manner for publication of notice of pending suit, see Section 14-11-10
NMSA 1978.

For service of process in suits against adverse claimants to lands in townsites, see
Section 19-4-24 NMSA 1978.

For resisting or obstructing service being a petty misdemeanor, see Section 30-22-1
NMSA 1978.

For free process on proper showing of indigency, see Section 34-6-27 NMSA 1978.
For issuance of process by probate judges, see Section 34-7-13 NMSA 1978.

For issuance and service of process in garnishment, see Sections 35-12-2, 35-12-19
NMSA 1978.

For service when action is revived against nonresident, see Section 37-2-9 NMSA 1978.
For service by superintendent of insurance, see Section 38-1-8 NMSA 1978.
For service on domestic corporation, see Sections 38-1-5, 53-11-14 NMSA 1978.

For service on foreign corporation, see Sections 38-1-6, 53-17-9 to 53-17-11 NMSA
1978.

For when personal service may be made outside state, and its effect, see Section 38-1-
16 NMSA 1978.

For service on nonresident motorists, see Sections38-1-16, 66-5-103, 66-5-104 NMSA
1978.



For suits against partnerships, see Section 38-4-5 NMSA 1978.
For service in kinship guardianship proceedings, see Section 40-10B-6 NMSA 1978.

For personal service in special alternative condemnation proceedings, see Section 42-
2-7 NMSA 1978.

For service by publication in suit for specific performance of real estate contract, see
Sections 42-7-2, 42-7-3 NMSA 1978.

For service of writ of habeas corpus, see Sections 44-1-32 to 44-1-34 NMSA 1978.

For service and notice in probate proceedings, see Sections 45-1-401 to 45-1-404
NMSA 1978.

For service on trustees of land grants generally, see Section 49-1-17 NMSA 1978.
For service on trustees of Chaperito land grants, see Section 49-3-2 NMSA 1978.

For service on trustees of land grants in Dona Ana County, see Section 49-5-2 NMSA
1978.

For free process for labor commissioner in wage claim actions, see Section 50-4-12
NMSA 1978.

For service on unincorporated association, see Section 53-10-6 NMSA 1978.

For chairman of corporation commission (now public regulation commission) being
agent for service on producer, distributor, manufacturer or seller of motion pictures, see
Section 57-5-18 NMSA 1978.

The 2005 amendment, effective March 1, 2005, rewrote this rule. See the Committee
Comment for an analysis of the 2005 revision of this rule.

The 1998 amendment, effective for cases filed in the district courts on and after
October 1, 1998, added a new Paragraph L (now Paragraph J) providing for service in
manner approved by court, redesignated former Paragraphs L and M as Subparagraphs
M and N respectively and made numerous gender neutral and stylistic changes.

Compiler's notes. — This rule is deemed to have superseded Sections 105-302, 105-
303, 105-304, 105-306, 105-307, 105-308, 105-309, 105-310, 105-312, 15-313, 105-
314, 105-315, 32-195, 32-3702 (compiled as Section 4-46-2 NMSA 1978) and 29-117
(compiled as Section 49-1-17 NMSA 1978) C.S. 1929.

Paragraph K of this rule is deemed to have superseded 105-313, C.S. 1929, which was
substantially the same.



l. GENERAL CONSIDERATION.

Service of process is procedural and Supreme Court rule on service of process
controls. Abarca v. Hanson, 106 N.M. 25, 738 P.2d 519 (Ct. App. 1987).

Section 37-1-13 NMSA 1978 has no further usefulness because Rule 3 (see now
Rule 1-003 NMRA) and this rule cover subject and are exclusive. Prieto v. Home Educ.
Livelihood Program, 94 N.M. 738, 616 P.2d 1123 (Ct. App. 1980).

Court may dismiss case for plaintiff's failure to prosecute with due diligence. —
The statute of limitations is tolled by the timely filing of the complaint but the trial court,
in the exercise of its inherent power and in its discretion, independent of statute, may

dismiss a case for failure to prosecute when it is satisfied that plaintiff has not applied

due diligence in the prosecution of his suit. Prieto v. Home Educ. Livelihood Program,
94 N.M. 738, 616 P.2d 1123 (Ct. App. 1980).

The test enunciated in Prieto v. Home Education Livelihood Program, 94 N.M. 738, 616
P.2d 1123 (Ct. App. 1980) provides for a district court to exercise its discretion in
determining whether a delay in service of process demonstrates a lack of due diligence
on the part of a plaintiff based on a standard of objective reasonableness, and whether
the delay warrants dismissal of the complaint. Romero v. Bachicha, 2001-NMCA-048,
130 N.M. 610, 28 P.3d 1151.

The test for a district court in exercising its discretion in determining whether a delay in
service of process demonstrates a lack of due diligence on the part of a plaintiff is
based on a standard of objective reasonableness; a showing of intentional delay is not
required. Graubard v. Balcor Co., 2000-NMCA-032, 128 N.M. 790, 999 P.2d 434.

Including situation where original complaint named John Doe defendants. — The
filing of an original complaint naming John Doe defendants does not toll the running of

the statute of limitation against the defendants added in an amended complaint where

there is a lack of reasonable diligence in proceeding against the John Doe defendants.
DeVargas v. State ex rel. New Mexico Dep't of Cors., 97 N.M. 447, 640 P.2d 1327 (Ct.

App. 1981).

Notice of suggestion of death. — If the court has not acquired personal jurisdiction
over the persons to be served with a Rule 25(a)(1) (now Rule 1-025A(1) NMRA)
suggestion of death, then this rule is the proper mechanism to effectuate proper notice,
because the latter rule is jurisdictionally rooted. Jones v. Montgomery Ward & Co., 104
N.M. 636, 725 P.2d 836 (Ct. App. 1985).

Where the plaintiff died before the case went to trial, his attorney was not the proper
party, either under this rule or under Rule 5 (now Rule 1-005), to receive notice of
suggestion of death so as to trigger the 90-day period for substitution of parties provided
under Rule 25 (now Rule 1-025 NMRA). Jones v. Montgomery Ward & Co., 104 N.M.
636, 725 P.2d 836 (Ct. App. 1985).



Il FORM OF SUMMONS.

Writ of replevin accomplishes same function as summons. — Where it was
contended that no summons having been issued and served, the court was without
jurisdiction of the defendant and the judgment was void, but a writ of replevin was
issued by the clerk and served by the sheriff, the supreme court held that the writ of
replevin in an action of replevin accomplishes the same function in process as does a
summons in an ordinary civil action and affirmed the judgment. Citizens Bank v.
Robinson Bros. Wrecking, 76 N.M. 408, 415 P.2d 538 (1966).

Proper form is presumed. — Under former statute it was held that where phraseology
of summons did not appear from the record, it would be presumed that the clerk issued
the summons in statutory form. Bourgeious v. Santa Fe Trail Stages, Inc., 43 N.M. 453,
95 P.2d 204 (1939).

General appearance waives failure to endorse attorney's name. — Failure to
endorse the name of plaintiff's counsel was waived by a general appearance. Boulder,
Colo., Sanitorium v. Vanston, 14 N.M. 436, 94 P. 945 (1908).

II. SERVICE OF PROCESS.
A. IN GENERAL.

District court has no jurisdiction to issue binding judgment against a party not
served in accordance with this rule who does not somehow waive the defects in service.
Trujillo v. Goodwin, 2005-NMCA-095, 138 N.M. 48, 116 P.3d 839.

Faxing petition does not amount to personally delivering the process, such is as
required by this rule. Trujillo v. Goodwin, 2005-NMCA-095, 138 N.M. 48, 116 P.3d 839.

Two functions are served by service by personal delivery of the papers within the
state: (1) it shows that defendant has an appropriate relationship to the state and is
within the power of the court generally; and (2) it gives the defendant notice of the
proceeding against him. Clark v. LeBlanc, 92 N.M. 672, 593 P.2d 1075 (1979).

Due process requires that summons be served in a manner reasonably calculated to
bring the proceedings to the defendant's attention. Moya v. Catholic Archdiocese, 92
N.M. 278, 587 P.2d 425 (1978), rev'd on other grounds, 107 N.M. 245, 755 P.2d 583
(1988).

Facts and circumstances of each case determine proper service. — Whether a
summons was served in a manner reasonably calculated to bring the proceeding to the
defendant's attention depends upon the facts and circumstances of each case. Moya v.
Catholic Archdiocese, 107 N.M. 245, 755 P.2d 583 (1988).



Service reasonably calculated to give notice. — Fundamental due process requires
service reasonably calculated to give parties notice, and the lack of such notice cannot
be cured by an entry of a general appearance after entry of default judgment. Abarca v.
Hanson, 106 N.M. 25, 738 P.2d 519 (Ct. App. 1987).

Process may be served on Indian allotments. — Federal statutory provisions do not
preempt New Mexico authority to serve process on Indian allotments where the process
served is in a case which involves neither the allotted land nor the status of the allottee
as allottee. Great Am. Ins. Co. v. Brown, 86 N.M. 336, 524 P.2d 199 (Ct. App. 1974).

A 19-year-old minor could legally serve citations, was fully capable of properly
evaluating the facts which came to her personal knowledge and was legally competent
to establish the charges complained of. City of Alamogordo v. Harris, 65 N.M. 238, 335
P.2d 565 (1959).

But now civil process servers need not be law enforcement officers. —
Subdivision (e)(1) (see now Paragraph D) provides that civil service need not be made
by a deputized law enforcement officer whose functions include the prevention and
detection of crime and the enforcement of the laws of the State of New Mexico. Thus
civil process servers who do not function as police officers need not be certified by the
law enforcement academy. 1976 Op. Att'y Gen. No. 76-7.

Requirements of Paragraph F(1) satisfied. — Summons and complaint were served
in a manner reasonably calculated to bring the proceeding to defendant's attention,
where rolled-up copies of the summons and complaint were attached to the handle of
defendant's front porch door by a rubber band, and defendant took them inside the
house and read them. Moya v. Catholic Archdiocese, 107 N.M. 245, 755 P.2d 583
(1988).

Requirements of Paragraph F(1) not met. — A justice of the peace (now magistrate)
is charged with the knowledge that posting a summons on a bulletin board in the county
courthouse is not proper service. Galindo v. Western States Collection Co., 82 N.M.
149, 477 P.2d 325 (Ct. App. 1970).

Defendant is "found” when served only if he is there voluntarily and not by reason
of plaintiff's fraud, artifice or trick for the purpose of obtaining service. Empire Fire &
Marine Ins. Co. v. Lee, 86 N.M. 739, 527 P.2d 502 (Ct. App. 1974).

As where he comes in answer to sheriff's telephone call. — Where the sheriff of
one county telephoned defendant at his home in another and informed him that the
sheriff had papers to personally serve upon him and he subsequently came to the
sheriff's office and was served, defendant knew he was to be served with papers and
was voluntarily in the county. Empire Fire & Marine Ins. Co. v. Lee, 86 N.M. 739, 527
P.2d 502 (Ct. App. 1974).



Moving to interim place changes "usual place of abode". — Where the appellant
had moved prior to service, had a permanent place to move to, but had an interim place
to stay awaiting the readiness of the permanent abode, then her address prior to service
was not her usual place of abode. HFC v. McDevitt, 84 N.M. 465, 505 P.2d 60 (1973).

Service at former place of abode is invalid. — "The usual place of abode" means the
customary place of abode at the very moment the writ is left posted; hence, where the
writ is left posted at a former place of abode, but from which defendant had, in good
faith, removed and taken up his place of abode elsewhere, service so had is ineffective
and invalid. HFC v. McDeuvitt, 84 N.M. 465, 505 P.2d 60 (1973).

Copy must be left for each defendant. — Under the rule generally applied, where
substituted service is made on more than one defendant residing at the same place of
abode, a copy must be left for each defendant. Hale v. Brewster, 81 N.M. 342, 467 P.2d
8 (1970).

Subdivision (e)(1) (see now Paragraph F(2)) requires delivery of a copy of the complaint
and summons to accomplish substituted service for a defendant. It must follow that, if
there is more than one defendant, a complaint and a summons must be delivered for
each defendant being served. Hale v. Brewster, 81 N.M. 342, 467 P.2d 8 (1970)(default
judgment set aside).

Where railroad has no offices in state. — Under Laws 1880, ch. 3, 8§ 6 (repealed by
Laws 1905, ch. 79, § 134), railroad company which had no offices located in New
Mexico, but merely owned land in the state, was not subject to process by attachment in
a personal action. Caledonian Coal Co. v. Baker, 196 U.S. 432, 25 S. Ct. 375, 49 L. Ed.
540 (1905).

Cross-complaints in action to foreclose mechanic's lien held served with
reasonable diligence. — See Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d 807
(1970).

When service commences period for conducting adjudicatory hearing in
delinquency proceedings. — The time limit set forth in Rule 10-226 NMRA for
commencing an adjudicatory hearing in a delinquency proceeding involving a child not
held in custody begins to run when the summons and a copy of the petition are
personally served on the child, and not when a copy is given to the child's attorney.
State v. Jody C., 113 N.M. 80, 823 P.2d 322 (Ct. App. 1991).

Time for service of process included in period for commencement of action. —
Under Rule 1-015(C) NMRA, the period for commencing an action includes the
reasonable time allowed for service of process. To the extent that Fernandez v. Char-Li-
Jon, Inc., 119 N.M. 25, 888 P.2d 471 (Ct. App. 1994) or other similar cases appear to
hold otherwise, these opinions are not to be followed. Romero v. Bachicha, 2001-
NMCA-048, 130 N.M. 610, 28 P.3d 1151.



B. SUBSTITUTED OR CONSTRUCTIVE SERVICE.

Strict construction required. — In authorizing substituted service of process as
distinguished from personal service, Subdivision (g) (see now Paragraph K) of this rule
requires strict construction. Houchen v. Hubbell, 80 N.M. 764, 461 P.2d 413 (1969);
Murray Hotel Co. v. Golding, 54 N.M. 149, 216 P.2d 364 (1950).

Statutes authorizing substitute service are to be strictly construed. Moya v. Catholic
Archdiocese, 92 N.M. 278, 587 P.2d 425 (1978), rev'd on other grounds, 107 N.M. 245,
755 P.2d 583 (1988).

Under former rule, substituted service by posting at sister's residence satisfied
due process requirements since at the time of the posting the intended recipient was
difficult to locate and there was evidence that he sometimes lived with his sister.
Campbell v. Bartlett, 975 F.2d 1569 (10th Cir. 1992).

Out-of-state constructive service may be by personal service or publication. —
Constructive service without the state may be had either by personal service in such
other state or by publication and mailing. In re Will of Hickok, 61 N.M. 204, 297 P.2d
866 (1956).

Due process prohibits constructive service where feasible alternative exists. —
Due process prohibits the use of constructive service where it is feasible to give notice
to the defendant in some manner more likely to bring the action to his attention. Clark v.
LeBlanc, 92 N.M. 672, 593 P.2d 1075 (1979).

Service by publication is not due process of law in strictly personal actions, but
applies to all actions in which personal service is not essential, and where suits may be
instituted under recognized principles of law. State ex rel. Truitt v. District Court, 44
N.M. 16, 96 P.2d 710, 126 A.L.R. 651 (1939).

Money judgment cannot be entered against motorist served by publication. —
The trial court lacked jurisdiction to enter a default judgment against motorist who had
been served solely by order of publication. Chapman v. Farmers Ins. Group, 90 N.M.
18, 558 P.2d 1157 (Ct. App. 1976), cert. denied, 90 N.M. 254, 561 P.2d 1347 (1977).

Service by publication, in action for money judgment, could not have the effect of
giving the court jurisdiction over nonresident corporation in an in personam action. Pope
v. Lydick Roofing Co., 81 N.M. 661, 472 P.2d 375 (1970).

Adoption proceedings. — Substitute service or process by publication is inadequate in
adoption proceedings. Normand ex rel. Normand v. Ray, 107 N.M. 346, 758 P.2d 296
(1988).

For rule prior to 1959, see 1957-58 Op. Att'y Gen. No. 58-213; State ex rel. Pavlo v.
Scoggin, 60 N.M. 111, 287 P.2d 998 (1955).



Personal jurisdiction may be obtained by publication in some cases. — Service by
publication gives the district court jurisdiction in an in personam action if it is established
that the defendant left the state and concealed himself in order to avoid service. Clark v.
LeBlanc, 92 N.M. 672, 593 P.2d 1075 (1979).

Constructive service is sufficient for an in personam judgment where awards of alimony
are made against a husband who conceals himself within the state to avoid service of
process. Clark v. LeBlanc, 92 N.M. 672, 593 P.2d 1075 (1979).

An action for annulment is in personam, and when there is lack of personal service
on the defendant within the state, the court does not have jurisdiction to hear the case.
State ex rel. Pavlo v. Scoggin, 60 N.M. 111, 287 P.2d 998 (1955). But see now Section
38-1-16A(5) NMSA 1978, as to alimony, child support and property settlements.

In action to reform a lease or sublease by decreasing rental payments and
allowing credit for excess payments, constructive service was not sufficient. State ex
rel. Truitt v. District Court, 44 N.M. 16, 96 P.2d 710 (1939).

Under former rule, where action is in personam, either to cancel a deed or to reform
it, neither personal service outside the state nor service through publication within New
Mexico could give the court jurisdiction over the person of nonresident defendants.
Sullivan v. Albuquerque Nat'l Trust & Sav. Bank, 51 N.M. 456, 188 P.2d 169 (1947).

But suit to quiet title is not in personam. — Suit by husband upon wife's death for an
adjudication that property which stood in her name at her death but which had been
purchased with his veteran's benefits was in fact community property and not her
separate estate was not an action in personam but a suit to quiet title to realty;
consequently, nonresident legatees served personally outside the state were not
entitled to have service quashed. Sullivan v. Albuquerque Nat'l Trust & Sav. Bank, 51
N.M. 456, 188 P.2d 169 (1947).

Under a statute providing for service by publication upon an unknown person in a suit to
quiet title, where the service was properly completed, a judgment obtained in the quiet
title action is binding upon such unknown person. Bentz v. Peterson, 107 N.M. 597, 762
P.2d 259 (Ct. App. 1988).

And action to set aside fraudulent deed and foreclose judgment lien is quasi in
rem. — Action by judgment creditor to set aside a deed as fraudulent and to foreclose
judgment lien was quasi in rem, and courts where land was located, New Mexico,
obtained jurisdiction over nonresident defendant by constructive service outside state by
publication. State ex rel. Hill v. District Court, 79 N.M. 33, 439 P.2d 551 (1968).

Where a real owner may be brought into court by name, his property may not be
taken by constructive service against unknown claimants. Mutz v. Le Sage, 61 N.M.
219, 297 P.2d 876 (1956).



Person whose name can be readily ascertained must be so joined. — Subsection
(9) (see now Paragraph K) does not permit the joinder as a defendant, under the
designation "unknown claimants of interest" in a suit to quiet title, of one in possession,
or whose claim of interest could have been ascertained by ordinary inquiry and
diligence, thus permitting joinder as a defendant by name. Houchen v. Hubbell, 80 N.M.
764, 461 P.2d 413 (1969); Murray Hotel Co. v. Golding, 54 N.M. 149, 216 P.2d 364
(1950).

And if residence is ascertainable, service by publication is fraud. — Where one
filing affidavit of nonresidence to procure service by publication states defendant's
residence is unknown in order to avoid mailing copy of complaint and summons, when
in fact location of residence is readily ascertainable, there is fraud upon the court, and
equity will vacate a decree of divorce thus obtained. Owens v. Owens, 32 N.M. 445, 259
P. 822 (1927).

Knowledge of fraud by defendant must be directly alleged. — In an independent
action to vacate a judgment in a suit to quiet title, it must be made to appear by direct
allegation that the defendant-purchaser had knowledge of the fraud charged, that is, the
alleged knowledge by the plaintiff in the quiet title suit of the identity of those served by
publication therein as "unknown heirs" and his failure to name them. Archuleta v.
Landers, 67 N.M. 422, 356 P.2d 443 (1960).

Showing for publication may be made in verified complaint. — A duly verified
complaint was a "sworn pleading" in which plaintiff could make the requisite showing for
the publication of a notice of the pendency of a cause. Singleton v. Sanabrea, 35 N.M.
491, 2 P.2d 119 (1931).

Sufficient designation of unknown heirs. — It is sufficient to use the following form to
designate unknown heirs: "Unknown heirs of the following named deceased persons”
followed by the names of any and all deceased persons whose unknown heirs are
desired to be served, and it is unnecessary to repeat the words "unknown heirs of"
before each individual name. Thomas v. Myers, 52 N.M. 164, 193 P.2d 624 (1948).

Stating parties are in fact unknown suffices. — Where sworn pleading or affidavit in
quiet title suit declares that those who are sued as unknown defendants are in fact
unknown, the declaration to that effect suffices, and the court's decree is not invalid
because the provisions as to constructive service were not followed in that respect.
Campbell v. Doherty, 53 N.M. 280, 206 P.2d 1145 (1949).

As does stating residence is unknown. — Affidavit stating that residence of
defendant was unknown was sufficient to support jurisdiction on service by publication,
without showing of affiant's efforts to ascertain such residence. Singleton v. Sanabrea,
35N.M. 491, 2 P.2d 119 (1931).



Based on information and belief. — Affidavit stating the fact of nonresidence on
information and belief was sufficient to support jurisdiction on service by publication.
Bowers v. Brazell, 31 N.M. 316, 244 P. 893 (1926).

Particular acts of diligence need not be shown. — Showing of diligence necessary
to permit service by publication in quiet title suit does not require that particular acts
constituting exhibitions of diligence be shown; an allegation of diligence as an ultimate
fact is sufficient. Campbell v. Doherty, 53 N.M. 280, 206 P.2d 1145 (1949).

But if acts are alleged and proved, court may approve diligence used. — In
absence of fraud in serving process, district court judgment approving the diligence
used, although unnecessarily set out in the application, will not be disturbed by supreme
court on collateral attack if the allegations of diligence are not wholly lacking in
substance. Campbell v. Doherty, 53 N.M. 280, 206 P.2d 1145 (1949).

Supreme court would not say that the trial court committed error in holding that
judgment was not void, on collateral attack, where plaintiff pleaded particular facts
which he contended constituted due diligence, since the district court was, under such
circumstances, authorized to determine whether due diligence had been shown and
some evidence of diligence did exist. Campbell v. Doherty, 53 N.M. 280, 206 P.2d 1145
(1949).

Diligence shown. — Where attorney employed two process servers within a month of
filing the complaint, made several attempts at service on the defendants, searched voter
records, and filed a probate proceeding simultaneously with the suit in order to appoint
a personal representative for the purpose of prosecuting the action against the
defendants, the plaintiff did not demonstrate a lack of due diligence. Martinez v.
Segovia, 2003-NMCA-023, 133 N.M. 240, 62 P.3d 331.

Copy of complaint and summons need not be mailed in attachment. — In
attachment proceedings in which defendant is a nonresident, it is not necessary that a
copy of the complaint and summons be mailed to him. Glasgow v. Peyton, 22 N.M. 97,
159 P. 670 (1916). See Section 42-9-18 NMSA 1978.

Under former rule, personal service out-of-state equivalent to publication. — See
Denison v. Tocker, 55 N.M. 184, 229 P.2d 285 (1951) (quoting Section 49-2-18 NMSA
1978 and Subdivision (i) (now see Paragraph I)).

Default judgment entered before defendant is required to answer is improper. —
Under former statutes, where absent defendant outside of state was personally served,
he had the time required for publication plus 20 days in which to answer, and default
judgment entered before that time was irregular and voidable, on motion seasonably
made; a motion made more than a year later was too late. Dallam County Bank v.
Burnside, 31 N.M. 537, 249 P. 109 (1926) (See now Paragraph J of this rule as to time
for defendant to appear).



C. RETURN.

Applicability of former provisions. — Section 1903, C.L. 1884, requiring all original
process in any suits to be returned on the first day of the term next after its issuance,
applied only to process in ordinary proceedings and not to the extraordinary remedies of
habeas corpus, quo warranto, mandamus and the like, in which speed is the very
essence of the remedy, where process is properly returnable at a day during the same
term at which it issued. Territory ex rel. Wade v. Ashenfelter, 4 N.M. (Gild.) 93, 12 P.
879 (1887), appeal dismissed, 154 U.S. 493, 14 S. Ct. 1141, 38 L. Ed. 1079 (1893).

Sufficiency of affidavit. — An affidavit of service by a private person in the form of a
certificate, to which a jurat was attached reciting that the same was subscribed and
sworn to before a notary public, was not defective because it did not recite in the body
that the affiant was declaring under oath. Mitchell v. National Sur. Co., 206 F. 807
(D.N.M. 1913).

Failure to make return is not grounds for recalling execution. — Where default
judgment was entered upon nonappearance, after personal service had been made
upon defendant's statutory resident agent, the execution could not be recalled and
judgment vacated for failure of process server to return the original summons with proof
of service, as required by former statute. That requirement was primarily for the benefit
of the court. Bourgeious v. Santa Fe Trail Stages, Inc., 43 N.M. 453, 95 P.2d 204
(1939).

D. ALIAS PROCESS.

"Alias process" includes summons. — Section 105-313, C.S. 1929, identical to
Subdivision (i) (see now Paragraph A), referred to "alias process" which obviously
would include summons. State ex rel. Dresden v. District Court, 45 N.M. 119, 112 P.2d
506 (1941) (decided before 1979 amendment).

In determining the meaning of "process" as used in statutes in relation to service upon
nonresident motorists, existing statutes at the time may be considered. State ex rel.
Dresden v. District Court, 45 N.M. 119, 112 P.2d 506 (1941).

E. ON CORPORATIONS, PARTNERSHIPS AND ASSOCIATIONS.

This rule and 38-4-5 NMSA 1978 are not inconsistent, they are complementary.
Section 38-4-5 NMSA 1978 appoints a partner an agent with authority to receive service
of process which is plainly contemplated by Subdivision (0) (see now Paragraph G) of
this rule, which speaks of an agent authorized "by law" or "by statute" to receive service
of process. United Nuclear Corp. v. General Atomic Co., 90 N.M. 97, 560 P.2d 161
(1976).



Suits may be brought by or against a partnership as such. A partnership is a
distinct legal entity to the extent it may sue or be sued in the partnership name. Loucks
v. Albuquerque Nat'l Bank, 76 N.M. 735, 418 P.2d 191 (1966).

Service must be on officer or agent. — Subdivision (0) (see now Paragraph G)
provides that service may be had upon either domestic or foreign corporations by
delivering a copy of the summons and complaint to an officer, the managing or general
agent, or to any other agent authorized to receive service. Crawford v. Refiners Coop.
Ass'n, 71 N.M. 1, 375 P.2d 212 (1962).

Of such rank and character that communication to defendant is reasonably
certain. — Where the form of service is reasonably calculated to give the foreign
defendant actual notice of the pending suit, the provision for such service is valid, and
every object of the rule is satisfied where the agent is of such rank and character so that
communication to the defendant is reasonably certain. United Nuclear Corp. v. General
Atomic Co., 90 N.M. 97, 560 P.2d 161 (1976).

Such as director of dissolved corporation. — Service upon a director of a dissolved
corporation in Arizona is sufficient under the New Mexico nonresident motorist statute,
and it is not necessary that service be made in the state of incorporation. Crawford v.
Refiners Coop. Ass'n, 71 N.M. 1, 375 P.2d 212 (1962).

Or general partner. — The federal rule, which is identical insofar as pertinent to this
rule, has been construed to mean that service of process on a general partner is
effective service on the partnership. United Nuclear Corp. v. General Atomic Co., 90
N.M. 97, 560 P.2d 161 (1976).

But not member. — The trial court did not err in vacating a default judgment under
Rule 60(b)(4) (see now Rule 1-060 NMRA) where the motion for default judgment filed
by plaintiff was not consistent with the return of service and the affidavit of the deputy
sheriff that service of process was made on a member, not an officer or as otherwise
provided in Subdivision (0) (see now Paragraph G) since the court could have found the
judgment void although it did not make this ruling explicit. Gengler v. Phelps, 89 N.M.
793, 558 P.2d 62 (Ct. App. 1976).

Secretary of state's failure to serve. — Paragraph F(2) (see now Paragraph G)
requires that service be made to an authorized agent or to the principal office or place of
business of the corporation in question; where, through the secretary of state's
inadvertence, this was not done, a party ought not profit from the secretary of state's
failure. Abarca v. Hanson, 106 N.M. 25, 738 P.2d 519 (Ct. App. 1987).

F. ON STATE OFFICER, OFFICIAL, OR EMPLOYEE.
Personal service required. — Service by first class mail on members of the

Educational Retirement Board of a teacher's petition for certiorari with respect to an
administrative determination of the board did not satisfy the requirement for personal



service. Wirtz v. State Educ. Retirement Bd., 1996-NMCA-085, 122 N.M. 292, 923 P.2d
1177.

Attorney general opinions. — But now civil process servers need not be law
enforcement officers. -- Subdivision (e)(1) (see now Paragraph D) provides that civil
service need not be made by a deputized law enforcement officer whose functions
include the prevention and detection of crime and the enforcement of the laws of the
State of New Mexico. Thus civil process servers who do not function as police officers
need not be certified by the law enforcement academy. 1976 Op. Att'y Gen. No. 76-7.

For rule prior to 1959, see 1957-58 Op. Att'y Gen. No. 58-213; State ex rel. Pavlo v.
Scoggin, 60 N.M. 111, 287 P.2d 998 (1955).

Law reviews. — For article, "Annulment of Marriages in New Mexico," see 1 Nat.
Resources J. 146 (1961).

For article, "Attachment in New Mexico - Part I," see 1 Nat. Resources J. 303 (1961).
For article, "Attachment in New Mexico - Part 11, see 2 Nat. Resources J. 75 (1962).
For annual survey of New Mexico law of civil procedure, 19 N.M.L. Rev. 627 (1990).
Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. Jur. 2d Associations and Clubs §
58; 19 Am. Jur. 2d Corporations § 2192; 36 Am. Jur. 2d Foreign Corporations 88 516 to
582; 56 Am. Jur. 2d Municipal Corporations, Counties and Other Political Subdivisions §
854; 62B Am. Jur. 2d Process 8 1 et seq.; 73 Am. Jur. 2d Sundays and Holidays 88
108, 126; 80 Am. Jur. 2d Wills § 933.

Sufficiency of jurat or certificate of affidavit for publication, 1 A.L.R. 1573, 116 A.L.R.
587.

Defects or informalities as to appearance or return day in summons or notice of
commencement of action, 6 A.L.R. 841, 97 A.L.R. 746.

Power to amend nunc pro tunc return of service of summons in divorce suit, 7 A.L.R.
1148.

Validity of statutory provision for attorney's fees in favor of nonresidents served by
publication, 11 A.L.R. 896, 90 A.L.R. 530.

Nature or subject matter of the action or proceeding in which the process issues as
affecting immunity of nonresident suitor or witness, 19 A.L.R. 828.

Failure of affidavit for publication of service to state the facts required by statute as
subjecting the judgment to collateral attack, 25 A.L.R. 1258.



Service of process upon actual agent of foreign corporation in action based on
transactions outside of state, 30 A.L.R. 255, 96 A.L.R. 366.

Formality in authentication of process, 30 A.L.R. 700.
Constitutionality of statute providing for substituted or constructive service upon
nonresident in action for tort in connection with operation of automobile, 35 A.L.R. 951,

57 A.L.R. 1239, 99 A.L.R. 130.

Jurisdiction of suit to remove cloud or quiet title upon constructive service of process
against nonresident, 51 A.L.R. 754.

Attack by defendant upon attachment or garnishment as an appearance subjecting him
personally to jurisdiction, 55 A.L.R. 1121, 129 A.L.R. 1240.

Nonresident requested or required to remain in state pending investigation of accident,
59 A.L.R. 51.

Waiver of immunity from service of summons by failure to attack service, or to follow up
an attack, before judgment entered, 68 A.L.R. 1469.

May suit for injunction against nonresident rest upon constructive service or service out
of state, 69 A.L.R. 1038.

Domicil or status of national corporation for purpose of service of process in action in
state court, 69 A.L.R. 1351, 88 A.L.R. 873.

May proceedings to have incompetent person declared insane and to appoint
conservator or committee of his person or estate rest on constructive service by
publication, 77 A.L.R. 1229, 175 A.L.R. 1324.

Constitutionality, construction and applicability of statutes as to service of process on
unincorporated association, 79 A.L.R. 305.

Joint stock companies as "corporations” for service of process, 79 A.L.R. 316.
Application for removal of cause before issuance of process, 82 A.L.R. 515.
Construction of provisions of statute as to constructive or substituted service on
nonresident motorist regarding mailing copy of complaint, 82 A.L.R. 772, 96 A.L.R. 594,
125 A.L.R. 457, 138 A.L.R. 1464, 155 A.L.R. 333.

Public policy as ground for exemption of legislators from service of civil process, 85
A.L.R. 1340, 94 A.L.R. 1475.



Attorney's liability to one other than client for damage resulting from issuance or service
of process, 87 A.L.R. 178.

May presence within state of bonds or other evidence of indebtedness or title sustain
jurisdiction to determine rights or obligations in them in proceeding quasi in rem and
without personal jurisdiction over parties affected, 87 A.L.R. 485.

Right to release judgment entered on unauthorized appearance for defendant by
attorney as affected by service of process on defendant, 88 A.L.R. 69.

Constitutionality, construction and effect of statute providing for service of process upon
statutory agent in actions against foreign corporations, as regards communication to
corporation of fact of service, 89 A.L.R. 658.

Power of state to provide for service, other than personal, of process upon nonresident
individual doing business within the state so as to subject him to judgment in personam,
91 A.L.R. 1327.

Service of process by publication against nonresident in suit for specific performance of
contract relating to real property within state, 93 A.L.R. 621, 173 A.L.R. 985.

Immunity of nonresident from service of process while in state for purpose of
compromising or settling controversy, 93 A.L.R. 872.

Immunity of legislators from service of civil process, 94 A.L.R. 1470.

Necessity of summons to persons affected by proceedings to purge voter's registration
lists, 96 A.L.R. 1041.

Defects or informalities as to appearance or return day in summons or notice of
commencement of action, 97 A.L.R. 746.

Liability of officer or his bond for neglect of deputy or assistant to make return of
process, 102 A.L.R. 184, 116 A.L.R. 1064, 71 A.L.R.2d 1140.

Return of service of process in action in personam showing personal or constructive
service in state as subject to attack by showing that defendant was a nonresident and
was not served in state, 107 A.L.R. 1342.

Voluntary submission to service of process as collusion in divorce suit, 109 A.L.R. 840.
Service of process on officer or agent whose presence in state has been induced by

fraud or misrepresentation in action against foreign corporation doing business in state,
113 A.L.R. 157.



Notification of corporation by improper person on whom process is served in action
against foreign corporation doing business in state, 113 A.L.R. 170.

Admission of service in action against foreign corporation doing business in state, 113
A.L.R. 170.

Construction, application and effect of clause "outstanding” in state in statute relating to
designation of agent for service of process upon foreign corporation, 119 A.L.R. 871.

Amendment of process by changing description or characterization of party from
corporation to individual, partnership or other association, 121 A.L.R. 1325.

Amendment of process or pleading by changing or correcting mistake in name of party,
124 A.L.R. 86.

Substituted service, service by publication or service out of state in action in personam
against resident or domestic corporation as contrary to due process of law, 132 A.L.R.
1361.

Summons as amendable to cure error or omission in naming or describing court or
judge or place of court's convening, 154 A.L.R. 1019.

Who is subject to constructive or substituted service of process under statutes providing
for such service on nonresident motorist, 155 A.L.R. 333, 53 A.L.R.2d 1164.

Suits and remedies against alien enemies, 156 A.L.R. 1448, 157 A.L.R. 1449.

Service of process on consul in matters relating to decedent's estate in which his
nonresident national has an interest, 157 A.L.R. 124.

Effect of time of execution of waiver of service of process, 159 A.L.R. 111.
Suit to determine ownership, or protect rights, in respect of instruments not physically
within state but relating to real estate therein as one in rem or quasi in rem, jurisdiction

of which may rest upon constructive service, 161 A.L.R. 1073.

Constructive service of process upon nonresident in action to set aside judgment, 163
A.L.R. 504.

Injunction pendente lite in action for divorce or separation, constructive and substituted
service of process, 164 A.L.R. 354.

Jurisdiction to render judgment for arrearage of alimony without personal service upon
the defendant of whom court has jurisdiction in the original divorce suit, 168 A.L.R. 232.



Leaving process at residence as compliance with requirement that party be served
"personally” or "in person,"” "personally served," etc., 172 A.L.R. 521.

Constructive service of process against nonresident in suit for specific performance of
contract relating to real property within state, 173 A.L.R. 985.

Necessity, in service by leaving process at place of abode, etc., of leaving a copy of
summons for each party sought to be served, 8 A.L.R.2d 343.

Construction and application of provision of Federal Motor Carrier Act requiring
designation of agent for service of process, 8 A.L.R.2d 814.

What amounts to doing business in a state within statute providing for service of
process in action against nonresident natural person or persons doing business in state,
10 A.L.R.2d 200.

Jurisdiction of suit involving trust as affected by service, 15 A.L.R.2d 610.

Constitutionality and construction of statute authorizing constructive or substitute
service of process on foreign representative of deceased nonresident driver of motor
vehicle in action arising out of accident occurring in state, 18 A.L.R.2d 544.

Immunity of nonresident defendant in criminal case from service of process, 20
A.L.R.2d 163.

Setting aside default judgment for failure of statutory agent on whom process was
served to notify defendant, 20 A.L.R.2d 1179.

Sufficiency of affidavit as to due diligence in attempting to learn whereabouts of party to
litigation, for the purpose of obtaining service by publication, 21 A.L.R.2d 929.

Validity of legislation relating to publication of legal notices, 26 A.L.R.2d 655.

Who is an "agent authorized by appointment” to receive service of process within
purview of Federal Rules of Civil Procedure and similar state rules and statutes, 26
A.L.R.2d 1086.

Tolling of statute of limitations where process is not served before expiration of limitation
period, as affected by statutes defining commencement of action, or expressly relating
to interruption of running of limitations, 27 A.L.R.2d 236.

What constitutes action affecting personal property within district of suit, so as to
authorize service by publication on nonresident defendants under 28 U.S.C. § 1655, 30
A.L.R.2d 208.



Appealability of order overruling or sustaining motion to quash or set aside service of
process, 30 A.L.R.2d 287.

Omission of signature of issuing officer on civil process or summons as affecting
jurisdiction of the person, 37 A.L.R.2d 928.

Service of process on person in military service by serving person at civilian abode or
residence, or leaving copy there, 46 A.L.R.2d 1239.

Difference between date of affidavit for service by publication and date of filing or of
order for publication as affecting validity of service, 46 A.L.R.2d 1364.

Sufficiency of affidavit made by attorney or other person on behalf of plaintiff for
purpose of service by publication, 47 A.L.R.2d 423.

Service of process upon dissolved domestic corporation in absence of express statutory
direction, 75 A.L.R.2d 1399.

Who may serve writ, summons or notice of garnishment, 75 A.L.R.2d 1437.

State's power to subject nonresident individual other than a motorist to jurisdiction of its
courts in action for tort committed within state, 78 A.L.R.2d 397.

Failure to make return as affecting validity of service or court's jurisdiction, 82 A.L.R.2d
668.

Immunity of nonresident from service of process in suit related to suit in which he is a
witness, party, etc., 84 A.L.R.2d 421.

Manner of service of process upon foreign corporation which has withdrawn from state,
86 A.L.R.2d 1000.

Place or manner of delivering or depositing papers under statutes permitting service of
process by leaving copy at usual place of abode or residence, 87 A.L.R.2d 1163.

Sufficiency of designation of court or place of appearance in original civil process, 93
A.L.R.2d 376.

Statutory service on nonresident motorists: return receipts, 95 A.L.R.2d 1033.

Attack on personal service as having been obtained by fraud or trickery, 98 A.L.R.2d
551.

Mistake or error in middle initial or middle name of party as vitiating or invalidating civil
process, summons or the like, 6 A.L.R.3d 1179.



Attorney representing foreign corporation in litigation as its agent for service of process
in unconnected actions or proceedings, 9 A.L.R.3d 738.

Jurisdiction on constructive or substituted service in suit for divorce or alimony to reach
property within state, 10 A.L.R.3d 212.

Civil liability of one making false or fraudulent return of process, 31 A.L.R.3d 1393.

Construction of phrase "usual place of abode,” or similar terms referring to abode,
residence or domicil, as used in statutes relating to service of process, 32 A.L.R.3d 112.

Validity of service of summons or complaint on Sunday or holiday, 63 A.L.R.3d 423.

In personam jurisdiction over nonresident director of forum corporation under long-arm
statutes, 100 A.L.R.3d 1108.

Validity of substituted service of process upon liability insurer of unavailable tortfeasor,
17 A.L.R.4th 918.

Necessity and permissibility of raising claim for abuse of process by reply or
counterclaim in same proceeding in which abuse occurred - state cases, 82 A.L.R.4th
1115.

7 C.J.S. Associations § 49; 18 C.J.S. Corporations 88 721 to 735; 20 C.J.S. Counties 8
263; 68 C.J.S. Partnership 88 193, 194; 72 C.J.S. Process 8§ 1 et seq.; 83 C.J.S.
Sunday 88 42 to 44; 95 C.J.S. Wills § 369.

1-005. Service and filing of pleadings and other papers.

A. Service; when required. Except as otherwise provided in these rules, every
order required by its terms to be served, every pleading subsequent to the original
complaint unless the court otherwise orders because of numerous defendants, every
paper relating to discovery required to be served upon a party, unless the court
otherwise orders, every written motion other than one which may be heard ex parte, and
every written notice, appearance, demand, offer of settlement, designation of record on
appeal, and similar paper shall be served upon each of the parties. No service need be
made on parties in default for failure to appear except that pleadings asserting new or
additional claims for relief against them shall be served upon them in the manner
provided for service of summons in Rule 1-004 NMRA.

B. Service; how made. Whenever under these rules service is required or
permitted to be made upon a party represented by an attorney the service shall be
made upon the attorney unless service upon the party is ordered by the court. Service
upon the attorney or upon a party shall be made by delivering a copy to the attorney or
party, or by mailing a copy to the attorney or party at the attorney's or party's last known



address, or, if no address is known, by leaving it with the clerk of the court. Service by
mail is complete upon mailing.

C. Definitions. As used in this rule:
Q) "delivery of a copy" means:
(a) handing it to the attorney or to the party;

(b) sending a copy by facsimile or electronic transmission when permitted by
Rule 1-005.1 NMRA or Rule 1-005.2 NMRA;

(c) leaving it at the attorney's or party's office with a clerk or other person in
charge thereof, or, if there is no one in charge, leaving it in a conspicuous place therein;
or

(d) if the attorney's or party's office is closed or the person to be served has
no office, leaving it at the person's dwelling house or usual place of abode with some
person of suitable age and discretion then residing therein; and

(2)  "mailing a copy" means sending a copy by first class mail with proper
postage.

D. Service; numerous defendants. In any action in which there are unusually
large numbers of defendants, the court, upon motion or of its own initiative, may order
that service of the pleadings of the defendants and replies thereto need not be made as
between the defendants and that any cross-claim, counterclaim or matter constituting
an avoidance or affirmative defense contained therein shall be deemed to be denied or
avoided by all other parties and that the filing of any such pleading and service thereof
upon the plaintiff constitutes due notice of it to the parties. A copy of every such order
shall be served upon the parties in such manner and form as the court directs.

E. Filing; certificate of service. All papers after the complaint required to be
served upon a party, together with a certificate of service indicating the date and
method of service, shall be filed with the court within a reasonable time after service,
except that the following papers shall not be filed unless on order of the court or for use
in the proceeding:

(1) summonses without completed returns;
(2)  subpoenas;

3) returns of subpoenas;

(4) interrogatories;



(5) answers or objections to interrogatories;

(6) requests for production of documents;

(7 responses to requests for production of documents;

(8) requests for admissions;

(9) responses to requests for admissions;

(10) depositions;

(11) briefs or memoranda of authorities on unopposed motions;
(12) offers of settlement when made; and

(13) mandatory and supplemental disclosures served pursuant to Rule 1-123
NMRA.

Except for the papers described in Subparagraphs (1), (10) and (11) of this
paragraph, counsel shall file a certificate of service with the court within a reasonable
time after service, indicating the date and method of service of any paper not filed with
the court.

F. Filing with the court defined. The filing of pleadings and other papers with the
court as required by these rules shall be made by filing them with the clerk of the court,
except that the judge may permit the papers to be filed with the judge, in which event
the judge shall note thereon the filing date and forthwith transmit them to the office of
the clerk. "Filing" shall include filing a facsimile copy or filing an electronic copy as may
be permitted pursuant to Rule 1-005.1 NMRA or Rule 1-005.2 NMRA. A paper filed by
electronic means in compliance with Rule 1-005.1 NMRA constitutes a written paper for
the purpose of applying these rules. The clerk shall not refuse to accept for filing any
paper presented for that purpose solely because it is not presented in proper form as
required by these rules or any local rules or practices.

[As amended, effective August 1, 1988; January 1, 1998; January 3, 2005; as amended
by Supreme Court Order 06-8300-20, effective December 18, 2006.]

ANNOTATIONS
l. GENERAL CONSIDERATION.

Cross references. — For service on an attorney after withdrawal, see Rule 1-089
NMRA.

For service of notice in proceedings prior to summons, see 38-1-13 NMSA 1978.



The 1997 amendment, effective January 1, 1998, inserted "offer of judgment,
designation of record on appeal” in Paragraph A, divided Paragraph B into
subparagraphs and added Subparagraph B(2), added "certificate of service" in the
paragraph heading of Paragraph D, inserted "together with a certificate of service" and
deleted "either before service or" following "court" in the introductory language of
Paragraph D, added "on unopposed motions" in Subparagraph D(11), added
Subparagraph D(12), rewrote the last undesignated paragraph in Paragraph D, rewrote
Paragraph E, deleted former Paragraphs F and G relating to proof of service and
defining "move" and "made" within a specified time, and made stylistic changes and
gender neutral changes throughout the rule.

The 2004 amendment, effective January 3, 2005, substituted “a copy” for “it” in the
second sentence of Paragraph B, designated the undesignated former second
paragraph of Paragraph B as present Paragraph C, designated the language therein as
Subparagraph (1), deleted “within this rule” preceding “means” in the introductory
language of that subparagraph and added Subparagraph (2), redesignated former
Paragraphs C through E as present Paragraphs D through F, and, in Paragraph E,
inserted “indicating the date and method of service” in the introductory language and
“and method” in the second paragraph, substituted “settlement” for “judgment” in
Subparagraph (12) and deleted “(2), (3)” preceding “(10)” in the second paragraph.

The 2006 amendment, approved by Supreme Court Order 06-8300-20, effective
December 18, 2006, added Subparagraph 13 of Paragraph E to provide that copies of
mandatory and supplemental disclosures served pursuant to Rule 1-123 NMRA are not
filed unless ordered by the court.

Compiler's notes. — Paragraph B and Rule 1-011 NMRA are deemed to have
superseded 105-705, C.S. 1929, which was substantially the same.

Paragraph E and Rule 1-011 NMRA are deemed to have superseded 105-510, C.S.
1929, which was substantially the same.

When lack of diligence in service inconsequential. — Regardless of any lack of
diligence in service on defendants, failure to file suit within one year from the filing of a
lien is fatal. Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d 807 (1970).

When due process requirements met, lien foreclosed though no service. — Where
an owner has both notice and an opportunity to be heard so that the requirements of
due process have been met, a materialman may foreclose his lien even though he has
failed to establish jurisdiction by either personal service on the owner, or in rem by
publication. First Nat'l Bank v. Julian, 96 N.M. 38, 627 P.2d 880 (1981).

Notice in foreclosure sales. — With respect to the kind of notice to be employed in
cases of sales under execution and foreclosure, 39-5-1 NMSA 1978, rather than this
rule, governs. Production Credit Ass'n v. Williamson, 107 N.M. 212, 755 P.2d 56 (1988).



This rule is applicable only after the court has acquired in personam jurisdiction
over the person to be served. Jones v. Montgomery Ward & Co., 104 N.M. 636, 725
P.2d 836 (Ct. App. 1985).

Notice of suggestion of death. — Where the plaintiff died before the case went to trial,
his attorney was not the proper party, either under Rule 4 (now Rule 1-004 NMRA) or
under this rule, to receive notice of suggestion of death so as to trigger the 90-day
period for substitution of parties provided under Rule 25 (now Rule 1-025 NMRA).
Jones v. Montgomery Ward & Co., 104 N.M. 636, 725 P.2d 836 (Ct. App. 1985).

Law reviews. — For article, "Attachment in New Mexico - Part II," see 2 Nat.
Resources J. 75 (1962).

For annual survey of New Mexico law relating to administrative law, see 13 N.M.L. Rev.
235 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. Jur. 2d Appearance 8 1 et seq.; 9
Am. Jur. 2d Bankruptcy 88 752 to 759; 23 Am. Jur. 2d Depositions and Discovery 8§
143; 56 Am. Jur. 2d Motions, Rules, and Orders 88 8, 10, 12, 16, 17, 36; 61B Am. Jur.
2d Pleading 88 899, 901, 902.

Withdrawal of pleading after delivering to proper officer as affecting question whether it
is filed, 37 A.L.R. 670.

Appearance for purpose of making application for removal of cause to federal court as a
general appearance, 81 A.L.R. 1219.

Affidavit of substantial defense to merits in an attachment or garnishment proceeding as
general appearance, 116 A.L.R. 1215.

Construction of phrase "usual place of abode," or similar terms referring to abode,
residence, or domicil, as used in statutes relating to service of process, 32 A.L.R.3d
112.

60 C.J.S. Motions and Orders 88 11, 13to 19; 71 C.J.S. Pleading 88 407 to 409, 411 to
413, 416.

I SERVICE; WHEN REQUIRED.

Service of summons with cross-claim required when parties in default. —
Subdivisions (a) and (b) (see now Paragraphs A and B) do not require service of a
summons with a cross-claim except on parties in default. Fitzgerald v. Blueher Lumber
Co., 82 N.M. 312, 481 P.2d 100 (1971); Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d
807 (1970).



When party not entitled to notice that pleadings amended. — Neither Rule 54(c)
(see now Rule 1-054 NMRA), pertaining to default judgments, nor Subdivision (a) (see
now Paragraph A) pertaining to service of pleadings, entitles defendant to notice that
pleadings have been amended to allege gross negligence rather than negligence
against defendant where there was no showing that the damages rested upon this
charge and no relief was sought from the damages. Gurule v. Larson, 78 N.M. 496, 433
P.2d 81 (1967).

Failure to serve all parties. — The consequences of a failure to abide by this rule's
requirement that motions be served on all parties to a lawsuit depend upon the nature of
the paper involved. Western Bank v. Fluid Assets Dev. Corp., 111 N.M. 458, 806 P.2d
1048 (1991).

Mortgagee first lienholder could not use the judicial system to enforce its rights in a
foreclosure proceeding after deliberately failing to serve notice upon junior lienholders of
record of its intention to hold the foreclosure sale, even though the junior lienholders
were parties to a lawsuit brought by the mortgagee and were entitled to actual notice of
the sale. Western Bank v. Fluid Assets Dev. Corp., 111 N.M. 458, 806 P.2d 1048
(1991).

[I. SAME; HOW MADE.

Service of pleadings and show cause order on attorney sufficient. — Service of
pleadings and order to show cause made on defendant's attorney is sufficient service.
Sunshine Valley Irrigation Co. v. Sunshine Valley Conservancy Dist., 37 N.M. 77, 18
P.2d 251 (1932)(decided under former law).

Service of summons with cross-claim required when parties in default. —
Subdivisions (a) and (b) (see now Paragraphs A and B) do not require service of a
summons with a cross-claim except on parties in default. Fitzgerald v. Blueher Lumber
Co., 82 N.M. 312, 481 P.2d 100 (1971); Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d
807 (1970).

Failure to serve party or his attorney warrants dismissal. — Laws 1891, ch. 66, § 4,
relating to the delivery of a copy of the declaration, filing of succession pleadings, etc.,
sustained the court in dismissing a cause on defendant's motion for failure of plaintiff to
serve defendant or his attorney with copy of declaration within 10 days after his
appearance. German-American Ins. Co. v. Etheridge, 8 N.M. 18, 41 P. 535
(1895)(decided under former law).

Rule inapplicable where court takes case under advisement. — Where the court
has taken the case under advisement before rendition of judgment, and the court has
not directed the manner of serving notice upon attorneys where judgment is about to be
rendered, statute regarding notice of hearing is applicable rather than service of
pleadings and papers. R.V. Smith Supply Co. v. Black, 43 N.M. 177, 88 P.2d 269
(1939)(decided under former law).



Waiver of notice by attorney of record. — An attorney of record may waive notice of
intention to apply for order authorizing taking of deposition by oral examination out of
court. Davis v. Tarbutton, 35 N.M. 393, 298 P. 941 (1931)(decided under former law).

Service by mail is accomplished by depositing in post office, and the time for
further pleading is to be computed from that act. Miera v. Sammons, 31 N.M. 599, 248
P. 1096 (1926)(decided under former law).

Party relying on service by mail has burden of proving mailing. Myers v. Kapnison,
93 N.M. 215, 598 P.2d 1175 (Ct. App. 1979).

Unchallenged, an attorney's certificate is sufficient proof of mailing. Myers v.
Kapnison, 93 N.M. 215, 598 P.2d 1175 (Ct. App. 1979).

Service at last known address proper where no designation of permanent
address change. — Service upon the defendant is properly made by mailing the notice
to the defendant's last known address where there is no designation of a permanent
change of address sufficient to alert the district court and the plaintiff that the
defendant's mail should be sent elsewhere than to his last known address. Thompson v.
Thompson, 99 N.M. 473, 660 P.2d 115 (1983).

V. FILING.

A court clerk lacks the discretion to reject pleadings for technical violations, and
a pleading will be considered filed when delivered to the clerk. It is then up to the trial
court to decide whether to allow a party to correct any deficiencies or to strike the
pleadings. Ennis v. Kmart Corp., 2001-NMCA-068, 131 N.M. 32, 33 P.3d 32, cert
denied, 130 N.M. 722, 31 P.3d 380 (2001).

Where court clerk refused to accept pleading due to incorrect caption, trial court had
discretion to allow the pleading party to correct the deficiencies, and to have the
pleading considered timely filed. Ennis v. Kmart Corp., 2001-NMCA-068, 131 N.M. 32,
33 P.3d 32, cert denied, 130 N.M. 722, 31 P.3d 380 (2001).

Signed motion deemed "regularly filed" paper. — A motion signed by a party or his
attorney is a paper "regularly filed in a cause with the clerk of the district court”. Vosburg
v. Carter, 33 N.M. 86, 262 P. 175 (1927); Pershing v. Ward, 33 N.M. 91, 262 P. 177
(1927) (decided under former law).

1-005.1. Service and filing of pleadings and other papers by
facsimile.

A. Facsimile copies permitted to be filed. Subject to the provisions of this rule, a
party may file a facsimile copy of any pleading or paper by faxing a copy directly to the
court or by faxing a copy to an intermediary agent who files it in person with the court. A
facsimile copy of a pleading or paper has the same effect as any other filing for all



procedural and statutory purposes. The filing of pleadings and other papers with the
court by facsimile copy shall be made by faxing them to the clerk of the court at a
number designated by the clerk, except if the paper or pleading is to be filed directly
with the judge, the judge may permit the papers to be faxed to a number designated by
the judge, in which event the judge shall note thereon the filing date and forthwith
transmit them to the office of the clerk. Each judicial district shall designate one or more
telephone numbers to receive fax filings.

B. Facsimile service by court of notices, orders or writs. Facsimile service may
be used by the court for issuance of any notice, order or writ. The clerk shall note the
date and time of successful transmission on the file copy of the notice, order or writ.

C. Paper size and quality. No facsimile copy shall be filed with the court unless it is
on plain paper and substantially satisfies all of the requirements of Rule 1-100 NMRA.

D. Filing pleadings or papers by facsimile. A pleading or paper may be filed with
the court by facsimile transmission if:

(1) afee is not required to file the pleading or paper;
(2)  only one copy of the pleading or paper is required to be filed;

3) unless otherwise approved by the court, the pleading or paper is not more
than ten (10) pages in length excluding the facsimile cover page; and

(4) the pleading or paper to be filed is preceded by a cover sheet with the
names of the sender and the intended recipient, any applicable instructions, the voice
and facsimile telephone numbers of the sender, an identification of the case, the docket
number and the number of pages transmitted.

E. Facsimile copy filed by an intermediary agent. Facsimile copies of pleadings
or papers filed in person by an intermediary agent are not subject to the restrictions of
Paragraph D of this rule.

F. Time of filing. If facsimile transmission of a pleading or paper is begun before
the close of the business day of the court in which it is being filed, it will be considered
filed on that date. If facsimile transmission is begun after the close of business, the
pleading or paper will be considered filed on the next court business day. For any
guestions of timeliness, the time and date affixed on the cover page by the court's
facsimile machine will be determinative.

G. Service by facsimile. Any document required to be served by Paragraph A of
Rule 1-005 NMRA may be served on a party or attorney by facsimile transmission if the
party or attorney has:



Q) listed a facsimile telephone number on a pleading or paper filed with the
court in the action;

(2) aletterhead with a facsimile telephone number; or

(3) agreed to be served with a copy of the pleading or paper by facsimile
transmission.

Service by facsimile is accomplished when the transmission of the pleading or paper
is completed.

H. Demand for original. A party shall have the right to inspect and copy any
pleading or paper that has been filed or served by facsimile transmission if the pleading
or paper has a statement signed under oath or affirmation or penalty of perjury.

I. Conformed copies. Upon request of a party, the clerk shall stamp additional
copies provided by the party of any pleading filed by facsimile transmission.

[Approved, effective January 1, 1999; as amended, effective August 1, 2000; January 3,
2005.]

ANNOTATIONS
The 2000 amendment, effective August 1, 2000, added Paragraph J.

The 2004 amendment, effective January 3, 2005, substituted “service” for
“transmission” twice in Paragraph B, rewrote the paragraph heading and substituted
“filed with the court by facsimile transmission” for “faxed directly to the court” in the
introductory language of Paragraph D, and added “unless otherwise approved by the
court” in Subparagraph (3) of that paragraph, rewrote the paragraph heading and the
introductory language of Paragraph G, deleted former Paragraph H, which dealt with
proof of service by facsimile, and redesignated former Paragraphs | and J as present
Paragraphs H and I.

1-005.2. Electronic service and filing of pleadings and other papers.
A. Definitions. As used in these rules:

(1)  "electronic transmission” means the transfer of data from computer to
computer other than by facsimile transmission; and

(2)  "document" includes the electronic representation of pleadings and other
papers.

B. Service by electronic transmission. Any document required to be served by
Paragraph A of Rule 1-005 NMRA may be served on a party or attorney by electronic



transmission of the document if the party or attorney has agreed to be served with
pleadings or papers by electronic mail. Electronic service is accomplished when the
transmission of the pleading or paper is completed. If within two (2) days after service
by electronic malil, a party served by electronic mail notifies the sender of the electronic
mail that the pleading or paper cannot be read, the pleading or paper shall be served by
any other method authorized by Rule 1-005 NMRA designated by the party to be
served.

C. Service by electronic transmission by the court. The court may serve any
document by electronic service to an attorney or party pursuant to Paragraph B of this
rule and to any other person who has agreed to receive documents by electronic
transmission.

D. Filing by electronic transmission. Documents may be filed with the court by
electronic transmission in accordance with this rule if:

(1) the Supreme Court has adopted technical specifications for electronic
transmission; and

(2)  the court in which documents are filed by electronic transmission has
complied with the technical specifications for electronic transmission adopted by the
Supreme Court.

E. Single transmission. Whenever a rule requires multiple copies of a document to
be filed only a single transmission is necessary.

F. Time of filing. For purposes of filing by electronic transmission, a "day" begins at
12:01 a.m. and ends at midnight. If electronic transmission of a document is received
before midnight on the day preceding the next business day of the court it will be
considered filed on the immediately preceding business day of the court. For any
guestions of timeliness, the time and date registered by the court's computer will be
determinative.

G. Demand for original. A party shall have the right to inspect and copy any
document that has been filed or served by electronic transmission if the document has a
statement signed under oath or affirmation or penalty of perjury.

H. Conformed copies. Upon request of a party, the clerk shall stamp additional
copies provided by the party of any pleading filed by electronic transmission.

[Approved, effective July 1, 1997; as amended, effective March 8, 1999; August 1,
2000; January 3, 2005; as amended by Supreme Court Order 06-8300-27, effective
January 15, 2007.]

ANNOTATIONS



Cross references. — For definition of computer generated “signature”, see Rule 1-011
NMRA.

For service by electronic transmission in criminal cases, see Rule 5-103.2 NMRA.

For service by electronic transmission in the United States District Court for the District
of New Mexico, see D.N.M.LR-CV 5.6 NMRA.

The 1999 amendment, effective March 8, 1999, rewrote Paragraph G to define "day"
for the purposes of electronic transmissions and to allow electronic transmissions
received by midnight on the day preceding the next business day of the court to be
considered filed on the immediately preceding business day of the court.

The 2000 amendment, effective August 1, 2000, added Paragraph J.

The 2004 amendment, effective January 3, 2005, rewrote Paragraph B, added “Service
by” in the heading for Paragraph C and substituted “serve” for “send”, “service” for
“transmission” and “or party” for “registered” in that paragraph, inserted “with the court”
in the introductory language of Paragraph D, deleted former Paragraph F, which dealt
with service by electronic transmission, and redesignated former Paragraphs G and H
as present Paragraphs F and G, and deleted former Paragraph I, which dealt with proof
of service by electronic transmission, and redesignated former Paragraph J as present

Paragraph H.

The 2006 amendment, approved by Supreme Court Order 06-8300-27, effective
January 15, 2007, revised Paragraph D to require compliance with technical
specifications approved by the Supreme Court instead of specifications approved by the
district court in which the papers or pleadings are filed to permit electronic filing of
pleadings and papers that must be accompanied by the filing of a fee.

1-006. Time.

A. Computation. In computing any period of time prescribed or allowed by these
rules, by local rules of any district court, by order of court or by any applicable statute,
the day of the act, event or default from which the designated period of time begins to
run shall not be included. The last day of the period so computed shall be included,
unless it is a Saturday, a Sunday or a legal holiday, or, when the act to be done is the
filing of a paper in court, a day on which weather or other conditions have made the
office of the clerk of the district court inaccessible, in which event the period runs until
the end of the next day which is not one of the aforementioned days. When the period
of time prescribed or allowed is less than eleven (11) days, intermediate Saturdays,
Sundays and legal holidays shall be excluded in the computation. As used in this rule,
"legal holiday" includes New Year's day, Martin Luther King, Jr's. birthday, Presidents
day, Memorial day, Independence day, Labor day, Columbus day, Veterans' day,
Thanksgiving day, Christmas day and any other day designated as a state or judicial
holiday.



B. Enlargement. When by these rules or by a notice given thereunder or by order
of court, an act is required or allowed to be done at or within a specified time, the court
for cause shown may, at any time in its discretion:

(1)  with or without motion or notice, order the period enlarged if request
therefor is made before the expiration of the period originally prescribed or as extended
by a previous order; or

(2) upon motion made after the expiration of the specified period, permit the
act to be done where the failure to act was the result of excusable neglect; but it may
not extend the time for taking any action under Rules 1-050, 1-052, 1-059, 1-060 or 1-
062 NMRA, except to the extent and under the conditions stated in them.

C. For motions. A written motion, other than one which may be heard ex parte, and
notice of the hearing thereof shall be served not later than five (5) days before the time
specified for the hearing, unless a different period is fixed by these rules or by order of
the court. Such an order may for cause shown be made on ex parte application.

D. Additional time after service by mail. Whenever a party has the right or is
required to do some act or take some proceedings within a prescribed period after the
service of a notice or other paper upon the party and the notice or paper is served upon
the party by mail, three (3) days shall be added to the prescribed period.

[As amended, effective January 1, 1987; August 1, 1989; January 1, 1995.]
ANNOTATIONS
l. GENERAL CONSIDERATION.
Cross references. — For failure to rule on motion as denial, see 39-1-1 NMSA 1978.

The 1995 amendment, effective January 1, 1995, in Paragraph A, inserted "by local
rules of any district court" in the first sentence, inserted the language beginning "or,
when the act" and ending "court inaccessible" and substituted "one of the
aforementioned holidays" for "a Saturday, a Sunday or a legal holiday" in the second
sentence, and added the last two sentences; deleted "or any Supreme Court rule”
following "1-062" near the end of Paragraph B; substituted the present paragraph
heading in Paragraph C for "For motions; affidavits"; and substituted "the party" for
"him" in two places in Paragraph D.

Compiler's notes. — Paragraph B is deemed to have superseded Trial Court Rule
105-704, derived from 105-704, C.S. 1929, and 105-508, C.S. 1929, which were
substantially the same. It may also, together with the other Rules of Civil Procedure, be
deemed to have superseded 105-802, C.S. 1929, relating to time for hearings.



Paragraph C is deemed to have superseded 105-702, C.S. 1929, which was
substantially the same. It is also deemed to have superseded 34-340, 1929 Comp.,
relating to notice of motion where officers fail to pay over money.

Distinctness of paragraphs of rule — The computation of time provision for filing
periods of less than eleven days in Paragraph A of this rule and the provision allowing
an extra three days if the pleading is served by mail in Paragraph D of this rule are
distinct provisions of this rule. Garza v. State Taxation & Revenue Dep’t., 2004-NMCA-
061, 135 N.M. 623, 92 P.3d 685.

Administrative appeals. — Paragraph A of this rule does apply to filing motions under
Rule 1-074 R NMRA. Garza v. State Taxation & Revenue Dep't., 2004-NMCA-061, 135
N.M. 623, 92 P.3d 685.

Applicability to Workmen's Compensation Law. — This rule, providing the method of
computation of time, should be applicable generally to the Workmen's Compensation
Law. Keilman v. Dar Tile Co., 74 N.M. 305, 393 P.2d 332 (1964).

The three-day mailing period of Paragraph D applies to peremptory challenges
exercised under Workers' Compensation Administration Formal Hearing Rule XXIlI.
Rodriguez v. El Paso Elec. Co., 113 N.M. 672, 831 P.2d 608 (Ct. App. 1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9A Am. Jur. 2d Bankruptcy 8§ 2170 et
seq.; 20 Am. Jur. 2d Courts 8 5; 56 Am. Jur. 2d Motions, Rules and Orders 88 10, 11,
13, 14, 16, 33; 58 Am. Jur. 2d Notice 88 34 to 36, 43, 46; 62B Am. Jur. 2d Process 88
114-125; 74 Am. Jur. 2d Time 88 15 to 19.

"Until" as a word of inclusion or exclusion, where one is given until a certain day to file a
pleading, 16 A.L.R. 1095.

Inclusion or exclusion of first and last day for purposes of statute of limitations, 20
A.L.R. 1249.

Power of trial court indirectly to extend time for appeal, 89 A.L.R. 941, 149 A.L.R. 740.

Failure to file return within limitation provisions of Internal Revenue Code, excuse for, 30
A.L.R.2d 452.

Difference between date of affidavit for service by publication and date of filing or of
order for publication as affecting validity of service, 46 A.L.R.2d 1364.

Time for payment of insurance premium where last day falls on Sunday or a holiday, 53
A.L.R.2d 877.

Jurisdiction or power of grand jury after expiration of term of court for which organized,
75 A.L.R.2d 544,



Future date, inclusion or exclusion of first and last day in computing the time for
performance of an act or event which must take place a certain number of days before,
98 A.L.R.2d 1331.

Vacating judgment or granting new trial in civil case, consent as ground of after
expiration of term or time prescribed by statute or rules of court, 3 A.L.R.3d 1191.

Necessity and propriety of counter-affidavits in opposition to motion for new trial in civil
case, 7 A.L.R.3d 1000.

When medical expense incurred under policy providing for payment of expenses
incurred within fixed period of time from date of injury, 10 A.L.R.3d 468.

Attorney's inaction as excuse for failure to timely prosecute action, 15 A.L.R.3d 674.

What circumstances excuse failure to submit will for probate within time limit set by
statute, 17 A.L.R.3d 1361.

Construction and effect of contractual or statutory provisions fixing time within which
arbitration award must be made, 56 A.L.R.3d 815.

Extension of time within which spouse may elect to accept or renounce will, 59 A.L.R.3d
767.

Validity of service of summons or complaint on Sunday or holiday, 63 A.L.R.3d 423.

When is office of clerk of court inaccessible due to weather or other conditions for
purpose of computing time period for filing papers under Rule 6(a) of Federal Rules of
Civil Procedure, 135 A.L.R. Fed. 259.

60 C.J.S. Motions and Orders 88 8, 18, 28; 66 C.J.S. Notice 8§88 26 t0 32; 71 C.J.S.
Pleading 88 98, 114, 219; 72 C.J.S. Process 88 41, 55; 86 C.J.S. Time 8§ 13, 29 to 38.

Il. COMPUTATION.

Exclusion of weekends and holidays. — Paragraph A of this rule superseded 12-2-2
NMSA 1978 (see now 12-2A-7 NMSA 1978), which only extended a time period to the
following Monday if the last day falls on a Sunday. Therefore, a claim under the Tort
Claims Act was not barred by the two-year statute of limitations of 41-4-15 NMSA 1978
where the last day of the two-year period fell on a Saturday and the plaintiff filed her
claim on the following Monday. Dutton v. McKinley County Bd. of Comm'rs, 113 N.M.
51, 822 P.2d 1134 (Ct. App. 1991).

Whether limitation considered procedural or substantive, etc., deemed
immaterial. — Whether a case is timely filed under Subdivision (a) (see now Paragraph
A) or under 12-2-2 NMSA 1978 (see now 12-2A-7 NMSA 1978) is irrelevant, since



these two provisions, considered together, make it amply clear that whether a limitation
is considered procedural or substantive or whether it is a limitation on the right and
remedy, or on only the remedy, is immaterial so far as the method to be utilized in
computing time is concerned. Keilman v. Dar Tile Co., 74 N.M. 305, 393 P.2d 332
(1964).

Medical malpractice action. — The three-year limitation period of 41-5-13 NMSA 1978
may be extended by Subdivisions (a) and (e) (see now Paragraphs A and D), to allow
the timely filing of a medical malpractice action. Saiz v. Barham, 100 N.M. 596, 673
P.2d 1329 (Ct. App. 1983).

1. ENLARGEMENT.

This rule places exclusive control as to enlargement of time for pleading in court,
not with counsel. Rogers v. Lyle Adjustment Co., 70 N.M. 209, 372 P.2d 797 (1962).

Whatever may have been the practice, there can be no valid excuse for failure to attend
at any hearing of which an attorney has been notified, or to timely arrange with the court
to be excused therefrom. Rogers v. Lyle Adjustment Co., 70 N.M. 209, 372 P.2d 797
(1962).

Court not allowed to extend or enlarge time under certain rules. — Under the terms
of Subdivision (b) (see now Paragraph B), the court cannot extend or enlarge the time
for taking any action under Rule 52(B)(b) (see now Rule 1-052 NMRA) except under the
conditions stated in such rule. Wagner Land & Inv. Co. v. Halderman, 83 N.M. 628, 495
P.2d 1075 (1972).

Or change procedure. — Where the effect of rule change, as applied to a case,
extended the time for filing a motion for a new trial from 10 to 12 days contrary to Rule
59(b) (see now Rule 1-059 NMRA), it is clearly a change in procedure. Marquez v.
Wylie, 78 N.M. 544, 434 P.2d 69 (1967).

Rule does not authorize trial court to extend time period fixed by statute.
Mathieson v. Hubler, 92 N.M. 381, 588 P.2d 1056 (Ct. App.), cert. denied, 93 N.M. 353,
588 P.2d 554 (1978).

Subdivision (b) (see now Paragraph B) may not affect extension of time limitation of 45-
3-806A NMSA 1978 (relating to allowance of claims against a decedent's estate)
because such an extension would be inconsistent with that statute's barring of a
disallowed claim unless proceedings are commenced not later than 60 days after
mailing of notice of disallowance. Mathieson v. Hubler, 92 N.M. 381, 588 P.2d 1056 (Ct.
App.), cert. denied, 92 N.M. 353, 588 P.2d 554 (1978).

Section 72-7-1B NMSA 1978 specifically deals with the time limits for serving a notice of
appeal from a decision of the state engineer and is controlling over this section. The trial



courts are without authority to extend a period of time fixed by statute. Garbagni v.
Metropolitan Inv., Inc., 110 N.M. 436, 796 P.2d 1132 (Ct. App. 1990).

V. FOR MOTIONS.

Applicability. — The five-day time limit of this rule did not apply to a will contestant's
petition for a formal testacy proceeding filed pursuant to 45-3-401 NMSA 1978. Vieira v.
Estate of Cantu, 1997-NMCA-042, 123 N.M. 342, 940 P.2d 190.

Court order may alter notice period. — One-day notice of domestic relations hearing
in which ex-husband was ordered to sign promissory note was appropriate where he
was put on notice by prior court order that he might have to appear before court "any
morning" and where no new issues were raised by ex-wife at hearing. Wolcott v.
Wolcott, 101 N.M. 665, 687 P.2d 100 (Ct. App. 1984).

Purported notice failing to comply. — Where trial court ruled upon the question of
visitation rights at the hearing on appellant's motion for summary judgment and without
any pleading appellee sought the right of visitation, without any notice to appellant that
the matter of visitation rights would be considered and without opportunity to meet that
particular question, appellant did not have proper notice of appellee's motion to stay the
execution of the judgment and appellee's purported notice of his motion to stay the
judgment did not comply with this rule. Padgett v. Padgett, 68 N.M. 1, 357 P.2d 335
(1960).

V. ADDITIONAL TIME AFTER SERVICE BY MAIL.

Entry of summary judgment held error. — Where service of the motion for summary
judgment is by mail and judgment is entered prior to the time plaintiff could be required
to interpose counter-affidavits or other opposing evidence, pursuant to Subdivision (e)
(see now Paragraph D) entry of summary judgment is error. Barnett v. Cal. M., Inc., 79
N.M. 553, 445 P.2d 974 (1968).

Subdivision (e) (see now Paragraph D) has no application when computing time
for notice of appeal because the time for appeal starts to run from entry of judgment.
The rule only applies to enlarge periods of time in which a party has to act after service
of a notice by mail. Socorro Livestock Mkt., Inc. v. Orona, 92 N.M. 236, 586 P.2d 317
(1978).

A party notified by mail of judgment entered against him in magistrate court who filed a
notice of appeal 16 days later could not take advantage of the three-day extension
provision of Subdivision (e) (see now Paragraph D). Socorro Livestock Mkt., Inc. v.
Orona, 92 N.M. 236, 586 P.2d 317 (1978).

ARTICLE 3
Pleadings and Motions



1-007. Pleadings allowed; form of motions.

A. Pleadings. There shall be a complaint and an answer; a reply to a counterclaim
denominated as such; an answer to a cross-claim, if the answer contains a cross-claim
denominated as such; a third-party complaint, if a person who was not an original party
is summoned under the provisions of Rule 1-014 NMRA; and a third-party answer, if a
third-party complaint is served. No other pleading shall be allowed, except that the court
may order a reply to an answer or a third-party answer.

B. Motions and other papers.

(1)  An application to the court for an order shall be by motion which, unless
made during a hearing or trial, shall be made in writing, shall state with particularity the
grounds therefor, and shall set forth the relief or order sought. The requirement of
writing is fulfilled if the motion is stated in a written notice of the hearing of the motion.

(2)  The rules applicable to captions, signing and other matters of form of
pleadings apply to all motions and other papers provided for by these rules.

C. Demurrers, pleas, etc., abolished. Demurrers, pleas and exceptions for
insufficiency of a pleading shall not be used.

ANNOTATIONS
l. GENERAL CONSIDERATION.

Cross references. — For defenses, objections and motion for judgment on the
pleadings, see Rule 1-012 NMRA and the notes thereto for superseded defensive
pleadings.

For filing of complaint to contest an election, see 1-14-3 NMSA 1978.
For the pleadings allowed in mandamus proceedings, see 44-2-11 NMSA 1978.

Compiler's notes. — This rule is deemed to have superseded 105-403, 105-407, 105-
532, C.S. 1929, which were substantially the same, and a provision of 105-422, C.S.
1929, providing that when a reply is filed the cause is deemed at issue.

General rule is that court cannot undertake to adjudicate controversy on its own
motion; it can do this only when the controversy is presented to it by a party, and only if
it is presented to it in the form of a proper pleading. Zarges v. Zarges, 79 N.M. 494, 445
P.2d 97 (1968).

The "and/or" phrase has been condemned repeatedly by extremely learned
courts. Its use is absolutely forbidden in legal pleadings and other documents
presented to a court of law. The reason for this is that the symbol is equivocal. It has not



been treated with quite so much vehemence in the case of contracts and powers of
attorney, but is viewed with disfavor. 1953-54 Op. Att'y Gen. No. 5630.

Law reviews. — For article, "Attachment in New Mexico - Part Il," see 2 Nat.
Resources J. 75 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. Jur. 2d Accord and Satisfaction §
54; 42 Am. Jur. 2d Injunctions § 268; 56 Am. Jur. 2d Motions, Rules and Orders 88 1, 9,
12; 61A Am. Jur. 2d Pleading 88 1, 2, 4, 17, 19, 111, 119, 180, 420, 423, 424, 429, 665.

Admissibility as evidence of pleadings as containing admissions against interest, 14
A.L.R. 22,90 A.L.R. 1393, 52 A.L.R.2d 516.

Admissibility of pleadings for purposes other than the establishment of the facts set out
therein, 14 A.L.R. 103.

Pleading breach of warranty as to article purchased for resale and resold, 22 A.L.R.
136, 64 A.L.R. 883.

Setting up counterclaim, setoff, or recoupment in reply, 42 A.L.R. 564.
Searching record on motion for summary judgment, 91 A.L.R. 884.
Stipulation of parties as to pleading, 92 A.L.R. 673.

Appearance to demand bill of particulars or statement of claim as submission to
jurisdiction, 111 A.L.R. 930.

Necessity and sufficiency of reply to answer pleading statute of limitations, 115 A.L.R.
755.

Use of and/or as rendering pleading uncertain, 154 A.L.R. 871.
Manner of pleading defense of statute of frauds, 158 A.L.R. 89.
Appealability of order entered on motion to strike pleading, 1 A.L.R.2d 422.

Claim barred by limitation as subject of setoff, counterclaim, recoupment, cross bill or
cross action, 1 A.L.R.2d 630.

Dismissal of action for failure or refusal of plaintiff to obey court order, 4 A.L.R.2d 348,
56 A.L.R.3d 1109, 27 A.L.R.4th 61, 32 A.L.R.4th 212, 3 A.L.R.5th 237.

Effect of nonsuit, dismissal, or discontinuance of action on previous order, 11 A.L.R.2d
1407.



Failure to assert matter as counterclaim as precluding assertion thereof in subsequent
action, under federal rules or similar state rules or statutes, 22 A.L.R.2d 621.

Necessity that trial court give parties notice and opportunity to be heard before ordering
new trial on its own motion, 23 A.L.R.2d 852.

Court's power, on motion for judgment on the pleadings to enter judgment against
movant, 48 A.L.R.2d 1175.

Proper procedure and course of action by trial court, where both parties move for
judgment on the pleadings, 59 A.L.R.2d 494.

Raising defense of statute of limitations by demurrer, equivalent motion to dismiss, or by
motion for judgment on pleadings, 61 A.L.R.2d 300.

Counsel's right, in summation in civil case, to point out inconsistencies between
opponent's pleading and testimony, 72 A.L.R.2d 1304.

Prejudicial effect of judge's disclosure to jury of motions or proceedings in chambers in
civil case, 77 A.L.R.2d 1253.

Propriety of entering summary judgment for plaintiff before defendant files or serves
answer to complaint or petition, 85 A.L.R.2d 825.

Contempt by filing of false pleadings, 89 A.L.R.2d 1258.

Independent venue requirements as to cross-complaint or similar action by defendant
seeking relief against a codefendant or third party, 100 A.L.R.2d 693.

Proceeding for summary judgment as affected by presentation of counterclaim, 8
A.L.R.3d 1361.

Right to voluntary dismissal of civil action as affected by opponent's motion for summary
judgment, judgment on the pleadings or directed verdict, 36 A.L.R.3d 1113.

Dismissal of state court action for failure or refusal of plaintiff to answer written
interrogatories, 56 A.L.R.3d 1109.

Modern status of the Massachusetts or business trust, 88 A.L.R.3d 704.

Continuance of civil case as conditioned upon applicant's payment of costs or expenses
incurred by other party, 9 A.L.R.4th 1144.

60 C.J.S. Motions and Orders § 10; 71 C.J.S. Pleading 88 2, 63 to 211, 421.

Il. PLEADINGS.



Breach of trust cause of action proper if well pleaded. — Where plaintiff tries to
allege and prove misconduct and breach of trust by a majority stockholder or director to
the injury of the corporation and its minority stockholders, such a cause of action is
proper, if well pleaded. Pope v. Lydick Roofing Co., 81 N.M. 661, 472 P.2d 375 (1970).

Pleading affirmative defenses. — Defendant must plead affirmative defenses,
otherwise they are not available to him. Sena v. Sanders, 54 N.M. 83, 214 P.2d 226
(1950).

Affirmative defense in answer denominated reply to cross-claim permissible. —
The court did not err in permitting plaintiff to set up the defense of estoppel by
acquiescence in his reply. The defense was an answer to the cross-claim and the third-
party complaint, though the pleading was denominated a reply. Hobson v. Miller, 64
N.M. 215, 326 P.2d 1095 (1958).

By its very language, this rule requires a counterclaim to be a part of the answer.
Griego v. Roybal, 79 N.M. 273, 442 P.2d 585 (1968).

Counterclaim only dismissed with plaintiff's consent in absence of order. —
Because there was no court order authorizing a dismissal of the counterclaim, it could
only have been dismissed by plaintiff's consent. Griego v. Roybal, 79 N.M. 273, 442
P.2d 585 (1968).

[I. MOTIONS AND OTHER PAPERS.

Meaning of "motion". — A written request or application to the trial court for an order
affecting a party's right to findings of fact and conclusions of law is a motion. Vosburg v.
Carter, 33 N.M. 86, 262 P. 175 (1927); Pershing v. Ward, 33 N.M. 91, 262 P. 177
(1927)(decided prior to the adoption of this rule).

Motion to dismiss is properly allowed only where it appears that under no provable
state of the facts would the plaintiff be entitled to recover or to relief, the motion being
grounded upon the assertion that the complaint fails to state a claim on which relief can
be given. Ritter v. Albuquerque Gas & Elec. Co., 47 N.M. 329, 142 P.2d 919 (1943).

Case dismissed on motion when only questions of law presented. — Where the
pleadings as well as documentary evidence indicated that the employer of an injured
minor employee qualified under Workmen's Compensation Act (Chapter 52, Article 1
NMSA 1978) and that the injured employee who had not given notice of election not to
become subject to the act had received compensation, the case may be dismissed on
motion since only questions of law are presented. Benson v. Export Equip. Corp., 49
N.M. 356, 164 P.2d 380 (1945).

Motion for judgment on pleadings must be in writing, and must specifically point out
the reasons upon which it is based. Peterson v. Foley, 23 N.M. 491, 169 P. 300
(1917)(decided prior to the adoption of this rule).



Motion to dismiss fulfilled function of responsive pleading. — Where the plaintiff
filed its petition seeking to set aside the civil investigative demands on various grounds,
and the Attorney General in turn filed a motion to dismiss the petition and to enforce the
demands, together with a memorandum in support of the motion which defends the
issuance of the demands and responds to every argument set forth in the plaintiff's
petition, the Attorney General’s motion responded to every argument set forth in the
plaintiff's petition, and the record fails to show any prejudice to the plaintiff; for all
practical purposes, it fulfilled the function of a responsive pleading. The Coulston
Foundation v. Madrid, 2004-NMCA-060, 135 N.M. 667, 92 P.3d 679.

Motion for continuance for cause is addressed to the discretion of the court and
the court's ruling will not be reversed unless there was an abuse of discretion. State v.
Herrera, 82 N.M. 432, 483 P.2d 313 (Ct. App.), cert. denied, 404 U.S. 880, 92 S. Ct.
217,30 L. Ed. 2d 161 (1971).

Continuance not granted for cause occasioned by applicant's fault. — A
continuance is not to be granted for any cause growing out of the fault of the party
applying therefor. Tenorio v. Nolen, 80 N.M. 529, 458 P.2d 604 (Ct. App. 1969).

Granting or denying motion for continuance rests in the discretion of the trial court
and will not be interfered with except for abuse. Tenorio v. Nolen, 80 N.M. 529, 458
P.2d 604 (Ct. App. 1969); State v. Ranne, 80 N.M. 188, 453 P.2d 209 (Ct. App. 1969).

And reviewed only where palpable abuse of discretion demonstrated. — The
granting or denying of continuances is a matter within the sound discretion of the trial
court, and such actions will be reviewed only where palpable abuse of discretion is
demonstrated. Schmider v. Sapir, 82 N.M. 355, 482 P.2d 58 (1971).

Different variables considered when deciding upon time required for defense. —
The nature of the offense, the number of withesses, and the skill of the attorney are all
variables to be taken into consideration in each case in considering the amount of time
necessary to prepare a defense. State v. Nieto, 78 N.M. 155, 429 P.2d 353 (1967).

Lack of specificity in motion. — Where a party has timely alerted the trial court to the
lack of specificity and difficulty in responding to a general motion, such as one for
summary judgment, the trial court should carefully evaluate the prejudice which may
result if the motion is heard or ruled upon without ordering further clarification of the
grounds upon which the motion is premised. National Excess Ins. Co. v. Bingham, 106
N.M. 325, 742 P.2d 537 (Ct. App. 1987).

1-007.1. Motions; how presented.

A. Requirement of written motion. All motions, except motions made during trial,
or as may be permitted by the court, shall be in writing and shall state with particularity
the grounds and the relief sought.



B. Unopposed motions. The movant shall determine whether a motion will be
opposed. If the motion will not be opposed, an order approved by all parties shall
accompany the motion.

C. Opposed motions. The motion shall recite that the movant requested the
concurrence of all parties or shall specify why no such request was made. The movant
shall not assume that the nature of the motion obviates the need for concurrence from
all parties unless the motion is a:

(2) motion to dismiss;

(2) motion for new trial,

3) motion for judgment as a matter of law;
(4) motion for summary judgment;

(5) motion for relief from a final judgment, order or proceeding pursuant to
Paragraph B of Rule 1-060 NMRA.

Notwithstanding the provisions of any other rule, the movant may file with any
opposed motion a brief or supporting points with citations or authorities. If the motion
requires consideration of facts not of record, the movant shall file copies of all affidavits,
depositions or other documentary evidence to be presented in support of the motion.
Motions to amend pleadings shall have attached the proposed pleading. A motion for
judgment on the pleadings presenting matters outside the pleading shall comply with
Rule 1-056 NMRA. A motion for new trial shall comply with Rule 1-059 NMRA.

D. Response. Unless otherwise specifically provided in these rules, any written
response and all affidavits, depositions or other documentary evidence in support of the
response shall be filed within fifteen (15) days after service of the motion. If a party fails
to file a response within the prescribed time period the court may rule with or without a
hearing.

E. Separate counter-motions and cross-motions required. Responses to
motions shall be made separately from any counter-motions or cross-motions.

F. Reply brief. Any reply brief shall be filed within fifteen (15) days after service of
any written response.

G. Request for hearing. A request for hearing shall be filed at the time an opposed
motion is filed. The request for hearing shall be substantially in the form approved by
the Supreme Court.



H. Notice of completion of briefing. At the expiration of all response times under
this rule, the movant shall file a notice of completion of briefing. The notice alerts the
judge that the motion is ready for decision.

[As amended, effective December 4, 2000; March 15, 2005; as amended by Supreme
Court Order No. 08-8300-32, effective November 17, 2008.]

Committee commentary. — If a party does not respond to a motion within fifteen days
as required by Paragraph D of this rule, the moving party may submit a proposed order
to the judge or the judge sua sponte may enter an appropriate order. Although the
specific provisions of Rule 1-058(C) NMRA are not applicable, if a party submits a
proposed order to the court, a copy of the proposed order must be served on all other
parties. See Rule 1-005 NMRA of these rules, Rules 16-303 and 16-305 of the Rules of
Professional Conduct and Rule 21-300 NMRA of the Code of Judicial Conduct. After
assuring the non-responding party has received notice of the proposed order, the judge
may enter an appropriate order.

The notice of completion of briefing required under Paragraph H of this rule shall be
filed upon the expiration of the applicable deadline for filing responses and replies under
Paragraphs D or F of the rule. The Judicial Districts may adopt local rules to incorporate
additional filing requirements to coincide with the filing of the notice of completion of
briefing. See, e.g., LR13-404(A) NMRA (adopting motion package procedure). The
district court may defer ruling on the request for hearing until the court receives the
notice of completion of briefing. After the court announces its decision, the court shall
comply with the requirements of Rule 1-058 NMRA.

[As amended by Supreme Court Order No. 08-8300-32, effective November 17, 2008.]
ANNOTATIONS

The 2000 amendment, effective December 4, 2000, substituted "matter of law" for
"notwithstanding the verdict" in Paragraph C(3) and added the last sentence in
Paragraph D.

The 2005 amendment, effective March 1, 2005, substituted "matter of law" for
"approved" for "initialed" in Paragraph B and added Paragraph F relating to the filing of
a request for hearing with an opposed motion.

The 2008 amendment, approved by Supreme Court Order No. 08-8300-32, effective
November 17, 2008, changed "opposing counsel” to "all parties” in Paragraphs B and C;
in Paragraph D, deleted language which provided that failure to respond to a motion
constitutes consent to grant the motion and a waiver of notice of presentment and that
the court may enter an appropriate order and added the provision that the court may
rule with or without a hearing; added new Paragraphs E and H; and relettered former
Paragraph E as Paragraph F and former Paragraph F as Paragraph G.



Purpose of Paragraph D of this rule is to facilitate the court’s efficient disposition of
motions generally. Lujan v. City of Albuquerque, 2003-NMCA-104, 134 N.M. 207, 75
P.3d 423.

Failure to respond to motion for summary judgment. — Dismissal with prejudice
was too severe a sanction against a party who failed to respond to opponent’s motion
for summary judgment, failing a satisfactory explanation by the district court for ordering
dismissal with prejudice. Lujan v. City of Albuquerque, 2003-NMCA-104, 134 N.M. 207,
75 P.3d 423.

The proper manner in which to request entry of an order granting a motion for summary
judgment and to request entry of judgment of dismissal with prejudice, when the order
and judgment are sought based on failure to timely respond to a motion for summary
judgment, is through a written motion as provided under Paragraph A and
Subparagraph (1) of Paragraph B of this rule, providing fifteen days to respond after
service of the motion pursuant to Paragraph D of this rule. Lujan v. City of Albuquerque,
2003-NMCA-104, 134 N.M. 207, 75 P.3d 423.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Motions, Rules and
Orders § 1 et seq.

60 C.J.S. Motions and Orders § 11.

1-008. General rules of pleading.

A. Claims for relief. A pleading which sets forth a claim for relief, whether an
original claim, counterclaim, cross-claim, or third-party claim shall contain:

(1) proper allegations of venue, provided the name of the county stated in the
complaint shall be taken to be the venue intended by the plaintiff and it shall not be
necessary to state a venue in the body of the complaint or in any subsequent pleading;

(2) ashort and plain statement of the claim showing that the pleader is
entitled to relief; and

(3) ademand for judgment for the relief to which the pleader claims to be
entitled to receive. Relief in the alternative or of several different types may be
demanded. Unless it is a necessary allegation of the complaint, the complaint shall not
contain an allegation for damages in any specific monetary amount.

B. Defenses; form of denials. A party shall state in short and plain terms the
party's defenses to each claim asserted and shall admit or deny the averments upon
which the adverse party relies. If the party is without knowledge or information sufficient
to form a belief as to the truth of an averment, the party shall so state and this has the
effect of a denial. Denials shall fairly meet the substance of the averments denied.
When a pleader intends in good faith to deny only a part or a qualification of an



averment, the pleader shall specify so much of it as is true and material and shall deny
only the remainder. Unless the pleader intends in good faith to controvert all the
averments of the preceding pleading, the pleader may make the pleader's denials as
specific denials of designated averments or paragraphs, or the pleader may generally
deny all the averments except such designated averments or paragraphs as the pleader
expressly admits; but, when the pleader does so intend to controvert all its averments,
including averments of the grounds upon which the court's jurisdiction depends, the
pleader may do so by general denial subject to the obligations set forth in Rule 1-011
NMRA.

C. Affirmative defenses. In pleading to a preceding pleading, a party shall set forth
affirmatively accord and satisfaction, arbitration and award, contributory negligence,
discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality,
laches, license, payment, release, res judicata, statute of frauds, statute of limitations,
waiver and any other matter constituting an avoidance or affirmative defense. When a
party has mistakenly designated a defense as a counterclaim or a counterclaim as a
defense, the court on terms, if justice so requires, shall treat the pleading as if there had
been a proper designation.

D. Effect of failure to deny. Averments in a pleading to which a responsive
pleading is required, other than those as to the amount of damage, are admitted when
not denied in the responsive pleading. Averments in a pleading to which no responsive
pleading is required or permitted shall be taken as denied or avoided.

E. Pleading to be concise and direct; consistency.

(1) Each averment of a pleading shall be simple, concise and direct. No
technical forms of pleading or motions are required.

(2) A party may set forth two or more statements of a claim or defense
alternatively or hypothetically, either in one count or defense or in separate counts or
defenses. When two or more statements are made in the alternative and one of them if
made independently would be sufficient, the pleading is not made insufficient by the
insufficiency of one or more of the alternative statements. A party may also state as
many separate claims or defenses as the party has regardless of consistency and
whether based on legal or on equitable grounds or on both. All statements shall be
made subject to the obligations set forth in Rule 1-011 NMRA.

F. Construction of pleadings. All pleadings shall be so construed as to do
substantial justice.

[Approved, effective August 1, 1942; as amended, June 13, 1973; as amended by
Supreme Court Order 07-8300-16, effective August 1, 2007.]

ANNOTATIONS



The 2007 amendment, approved by Supreme Court Order 07-8300-16, effective
August 1, 2007, amended Subparagraph (3) of Paragraph A to add a new sentence
prohibiting an allegation for damages in a specific amount unless it is a necessary
allegation of the complaint. Rule 1-010 NMRA was also amended by Supreme Court
Order 07-8300-16 to delete the same sentence.

l. GENERAL CONSIDERATION.

Compiler's notes. — Paragraphs A and E(1), together with Rule 1-010, are deemed to
have superseded 105-404, 105-501, 105-511 and 105-525, C.S. 1929, which were
substantially the same.

Paragraphs B and C, together with Rule 1-013, are deemed to have superseded 105-
416 and 105-417, C.S. 1929, which were substantially the same. Together with Rule 1-
012, Paragraphs B and C are also deemed to have superseded 105-420, 1929 Comp.,
relating to replies and demurrers to answers.

Paragraphs C and D are deemed to have superseded 105-519, C.S. 1929, which was
substantially the same. They are also deemed to have superseded 105-518, C.S. 1929,
relating to effect of failure to deny.

Paragraph E(2) is deemed to have superseded 105-517, C.S. 1929, which was
substantially the same. Together with Rule 1-012, Paragraph E(2) is also deemed to
have superseded 105-504, C.S. 1929, relating to duplicity.

Paragraph F is deemed to have superseded 105-524, C.S. 1929, which was
substantially the same.

Pleading must be reasonably short, plain, simple, concise and direct. — When
fraud is alleged, it must be particularized as Rule 9 (b) (see now Rule 1-009 NMRA)
requires, but pleading still must be as short, plain, simple, concise and direct as is
reasonable under the circumstances, as required by this rule. Maxey v. Quintana, 84
N.M. 38, 499 P.2d 356 (Ct. App.), cert. denied, 84 N.M. 37, 499 P.2d 355 (1972).

Long, complicated, verbose pleadings which contain numerous allegations of rumors,
suppositions, slurs and innuendoes and generally disregard the requirements of the
New Mexico Rules of Civil Procedure are violative of this rule. Peoples v. Peoples, 72
N.M. 64, 380 P.2d 513 (1963).

Purpose of pleadings is to give parties fair notice of claims and defenses and the
grounds upon which they rest. Transamerica Ins. Co. v. Sydow, 97 N.M. 51, 636 P.2d
322 (Ct. App. 1981).

The theory of pleadings is to give the parties fair notice of the claims and defenses
against them, and the grounds upon which they are based. Schmitz v. Smentowski, 109
N.M. 386, 785 P.2d 726 (1989).



Notice pleading does not require that every theory be denominated in the pleadings -
general allegations of conduct are sufficient, as long as they show that the party is
entitled to relief and the averments are set forth with sufficient detail so that the parties
and the court will have a fair idea of the action about which the party is complaining and
can see the basis for relief. Schmitz v. Smentowski, 109 N.M. 386, 785 P.2d 726
(1989).

Litigants control course of lawsuit. — Under the adversary system of jurisprudence
the course of the lawsuit is controlled by the litigants except in a few limited
circumstances; the initiative rests with the litigants, and the role of the trial court is to
consider only those questions raised by the parties. Wells v. Arch Hurley Conservancy
Dist., 89 N.M. 516, 554 P.2d 678 (Ct. App. 1976).

But jurisdictional question deemed decided by court. — In a case in which the
jurisdictional question is not raised by the parties or by the appellate court itself, it is
presumed that the appellate court decided the jurisdictional question, and this decision
becomes the law of the case. Sangre De Cristo Dev. Corp. v. City of Santa Fe, 84 N.M.
343, 503 P.2d 323 (1972), cert. denied, 411 U.S. 938, 93 S. Ct. 1900, 36 L. Ed. 2d 400
(1973).

Law reviews. — For article, "The "New Rules' in New Mexico," see 1 Nat. Resources J.
96 (1961).

For survey, "Civil Procedures in New Mexico in 1975," see 6 N.M.L. Rev. 367 (1976).

For article, "Medical Malpractice Legislation in New Mexico," see 7 N.M.L. Rev. 5 (1976-
77).

For annual survey of New Mexico law relating to civil procedure, see 12 N.M.L. Rev. 97
(1982).

For annual survey of New Mexico law relating to civil procedure, see 13 N.M.L. Reuv.
251 (1983).

For article, "Survey of New Mexico Law, 1982-83: Civil Procedure," see 14 N.M.L. Rev.
17 (1984).

For article, "Statutory Adoption of Several Liability in New Mexico: A Commentary and
Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988).

For article, "The Impact of Non-Mutual Collateral Estoppel on Tort Litigation Involving
Several Liability," see 18 N.M.L. Rev. 559 (1988).

For article, "If at First You Do Succeed: Judicial Estoppel in New Mexico's State and
Federal Courts,"” see 29 N.M.L. Rev. 201 (1999).



For note, "The Blaze Construction Case: An Analysis of the Blaze Construction Tax
Cases and the Implication on Avoidance of Taxation In Indian Country,"” see 39 Nat.
Resources J. 845 (1999).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. Jur. 2d Accord and Satisfaction §
54; 12 Am. Jur. 2d Bonds § 43; 25 Am. Jur. 2d Duress and Undue Influence 88 22, 32;
42 Am. Jur. 2d Injunctions § 268; 61A Am. Jur. 2d Pleading 8 1 et seq.

Effect of statute eliminating scienter as condition of liability for injury by dog or other
animal, 1 A.L.R. 1123, 142 A.L.R. 436.

Application of doctrine of res judicata to item of single cause of action omitted from
issues through ignorance, mistake or fraud, 2 A.L.R. 534, 142 A.L.R. 905.

Charges of adultery in suit for divorce, 2 A.L.R. 1033, 26 A.L.R. 541.

Sufficiency of allegation of adultery, in suit for divorce, 2 A.L.R. 1621.

Necessity of alleging husband's agency where mechanic's lien against property of
married woman is sought for work performed or material furnished under a contract with
her husband, 4 A.L.R. 1031.

Sufficiency of complaint of assault upon female, 6 A.L.R. 1021.

Plea or answer in civil action for assault upon female, 6 A.L.R. 1022.

Submission on agreed statement of facts or on agreed case as waiver of defects in
pleading, 8 A.L.R. 1172.

Failure to furnish cars where defense is car shortage, 10 A.L.R. 362.

Action to recover against receiver for torts or negligence of receivership employees, 10
A.L.R. 1065.

Setting up in complaint same cause of action under state law and under Federal
Employers' Liability Act, 12 A.L.R. 707, 36 A.L.R. 917, 89 A.L.R. 693.

Pleading in action to hold warehouseman liable for damage to or destruction of property
by fire, 16 A.L.R. 301.

Admission by pleading of a parol contract as preventing pleader from taking advantage
of statute of frauds, 22 A.L.R. 723.

Sufficiency of allegations to authorize recovery of attorney's fees for wrongful
attachment, 25 A.L.R. 599, 65 A.L.R.2d 1426.



Right under general prayer to relief inconsistent with prayer for specific relief, 30 A.L.R.
1175.

Right to plead single cause of action as in tort and on contract, 35 A.L.R. 780.

Pleading fact to show what items of damages belonging to infant and what to parent, 37
A.L.R. 62,32 A.L.R.2d 1060.

Fictitious or assumed name, necessity of alleging in complaint compliance with statute
as to doing business under, 45 A.L.R. 270, 42 A.L.R.2d 516.

Pleading in action to recover double or treble damages against tenant committing
waste, 45 A.L.R. 776.

Necessity of pleading injury to credit as element of damages, 54 A.L.R. 455.
Form of pleading necessary to raise issue of corporate existence, 55 A.L.R. 510.
Raising issue of corporate existence by plea in abatement or in bar, 55 A.L.R. 519.

Pleading in action on policy ensuing against conversion or embezzling of automobile, 55
A.L.R. 844.

Pleading injunction against threatened or anticipated nuisance, 55 A.L.R. 885.

Pleading as affecting damages for breach of covenant of seisin, 61 A.L.R. 58, 100
A.L.R. 1194,

Pleading breach of warranty as to article purchased for resale, and resold, 64 A.L.R.
888.

Necessity that party relying upon contract differing from terms of written instrument sued
on plead facts entitling him to reformation, 66 A.L.R. 791.

Waiver of benefit of statute or rule by which allegation in pleading of execution or
consideration of written instrument must be taken as true unless met by verified denial,
67 A.L.R. 1283.

Pleading in action based on omnibus coverage clause of automobile liability policy as to
owner's consent to use of car by one driving it at time of action, 72 A.L.R. 1410, 106
A.L.R. 1251, 126 A.L.R. 544, 143 A.L.R. 1394.

Liability insurance, sufficiency of pleading as regards compliance with provision as to
notice of accident claim, 76 A.L.R. 212, 123 A.L.R. 950, 18 A.L.R.2d 443.



Sufficiency of complaint in vendor's foreclosure of contract for sale of real property, 77
A.L.R. 292.

Governing law as regards presumption and burden of proof, 78 A.L.R. 883, 168 A.L.R.
191.

Pleading in action on official bond for acts or defaults occurring after termination of
office, 81 A.L.R. 68.

Periodical payment of indemnity, recovery for instalments due under contract for, under
complaint seeking recovery for breach of entire contract, 81 A.L.R. 388, 99 A.L.R. 1171.

Pleading in action for inducing breach of contract, 84 A.L.R. 92, 26 A.L.R.2d 1227, 96
A.L.R.3d 1294, 44 A.L.R.4th 1078.

Right to set up by plea in abatement claim for damages from wrongful seizure of
property, 85 A.L.R. 657.

Sufficiency of allegations of loss of patronage or profit to permit recovery of special
damages, 86 A.L.R. 848.

Pleading in proceedings to obtain declaratory judgment, 87 A.L.R. 1246.
Admission by failure to answer complaint seeking declaratory judgment, 87 A.L.R. 1247.

Necessity of alleging fact of agency in declaring upon contract made by parties through
agent, 89 A.L.R. 895.

Sufficiency of pleading to permit recovery for mental or physical suffering as element of
damages, 90 A.L.R. 1184.

Stipulation of parties as to sufficiency of complaint, 92 A.L.R. 673.
Necessity of pleading family purpose doctrine, 93 A.L.R. 991.

Failure to raise mechanic's lien by demurrer or answer failure to bring suit to enforce,
within time prescribed as waiver, 93 A.L.R. 1462.

Necessity that promisee in action on promise to pay "when able" plead ability to pay, 94
A.L.R.721.

Petition in proceedings for purging of voter's registration lists, 96 A.L.R. 1044,
Pleading in action for libel by motion picture, 99 A.L.R. 878.

Payment as provable under general issue or general denial, 100 A.L.R. 264.



Sufficiency of allegation of insolvency without further statement of facts, 101 A.L.R. 549.
Form and particularity of allegations to raise issue of undue influence, 107 A.L.R. 832.

Necessity of pleading good faith as defense in action against parent or relation for
alienation of affections, 108 A.L.R. 418.

Necessity of alleging malice in action against parent or relative for alienation of
affections, 108 A.L.R. 423.

Pleading in action to compel payment of dividends or to recover dividends wrongfully
paid, 109 A.L.R. 1397.

Form and sufficiency of allegations of heirship, 110 A.L.R. 1239.

Trustee's action against third party, necessity and sufficiency of allegations in regard to
trust, 112 A.L.R. 1514.

Sufficiency of complaint in action against railroad company for killing or injuring person
or livestock, as regards time and direction and identification of train, 115 A.L.R. 1074.

Construction of "and/or", 118 A.L.R. 1372, 154 A.L.R. 866.
Pleading duress as a conclusion, 119 A.L.R. 997.

Pleading waiver, estoppel, and res judicata, 120 A.L.R. 8
Duplicity of plea setting up estoppel by judgment, 120 A.L.R. 137.
Pleading foreign statute, 134 A.L.R. 570.

Allegation of conspiracy as surplusage not affecting right to recover for wrong done, 152
A.L.R. 1148.

Manner of pleading defense of statute of frauds, 158 A.L.R. 89.

Failure of complaint to state cause of action for unliquidated damages as ground for
dismissal of action at hearing to determine the amount of damages following plaintiff's
default, 163 A.L.R. 496.

Appealability of order entered on motion to strike pleading, 1 A.L.R.2d 422.

Dismissal of action for failure or refusal of plaintiff to obey court order, 4 A.L.R.2d 348,
56 A.L.R.3d 1109, 27 A.L.R.4th 61, 32 A.L.R.4th 212, 3 A.L.R.5th 237.



Necessity of pleading the maker or drawer of check was given notice of its dishonor by
bank, 6 A.L.R.2d 985.

Application and effect of parol evidence rule as determinable upon the pleadings, 10
A.L.R.2d 720.

Necessity and sufficiency of pleading in partition action to authorize incidental relief, 11
A.L.R.2d 1449.

Granting relief not specifically demanded in pleading or notice in rendering default
judgment in divorce or separation action, 12 A.L.R.2d 340, 5 A.L.R.5th 863.

Fellow servant and assumption of risk, defenses of in actions involving injury or death of
member of airplane crew, ground crew, or mechanic, 13 A.L.R.2d 1137.

Necessity and sufficiency of allegations in complaint for malicious prosecution or tort
action analogous thereto that defendant or defendants acted without probable cause, 14
A.L.R.2d 264.

Aider by verdict of allegation in complaint for malicious prosecution or tort action
analogous thereto that defendant or defendants acted without probable cause, 14
A.L.R.2d 279.

Pleading in action by patron of public amusement for accidental injury from cause other
than assault, hazards of game or amusement, or condition of premises, 16 A.L.R.2d
912.

Pleading as to causation of alienation of affections, 19 A.L.R.2d 471.

Avoidance of release of claim for personal injuries on ground of misrepresentation as to
matters of law by tortfeasor or his representative insurer, 21 A.L.R.2d 272.

Joinder in defamation action of denial and plea of truth of statement, 21 A.L.R.2d 813.
Binding effect of court's order entered after pretrial conference, 22 A.L.R.2d 599.

Failure to assert matter as counterclaim as precluding assertion thereof in subsequent
action, under federal rules or similar state rules or statutes, 22 A.L.R.2d 621.

Sufficiency of description or designation of land in contract or memorandum of sale
under statute of frauds, 23 A.L.R.2d 6.

Necessity and sufficiency of statement of consideration in contract or memorandum of
sale of land, under statute of frauds, 23 A.L.R.2d 164.

Uniform Judicial Notice of Foreign Law Act, 23 A.L.R.2d 1437.



Seller's waiver of sales contract provision limiting time within which buyer may object to
or return goods or article for defects or failure to comply with warranty or
representations, 24 A.L.R.2d 717.

Pleading last clear chance doctrine, 25 A.L.R.2d 254.

Sufficiency of pleading in action relying upon imputation of perjury or false swearing as
actionable per se, 38 A.L.R.2d 161.

Agency, manner and sufficiency of pleading, 45 A.L.R.2d 583.

Amendment of pleading before trial with respect to amount or nature of relief sought as
ground for continuance, 56 A.L.R.2d 650.

Raising defense of statute of limitations by motion for judgment on pleadings, 61
A.L.R.2d 300.

Litigant's pleading to the merits, after objection to jurisdiction of person made under
special appearance or the like has been overruled, as waiver of objection, 62 A.L.R.2d
937.

Effect of failure to plead provision of negotiable instruments law requiring renunciation
of rights to be in writing, 65 A.L.R.2d 593.

Sufficiency of plaintiff's allegations in defamation action as to defendant's malice, 76
A.L.R.2d 696.

Necessity and sufficiency of allegations of tender of payment in bill by one seeking to
redeem property from mortgage foreclosure, 80 A.L.R.2d 1317.

Assumption of risk and contributory negligence, distinction between, 82 A.L.R.2d 1218.

Recovery on quantum meruit where only express contract is pleaded, under Federal
Rules 8 and 54 and similar state statutes or rules, 84 A.L.R.2d 1077.

Necessity and sufficiency of plaintiff's allegations as to falsity in defamation action, 85
A.L.R.2d 460.

Principal's liability for false arrest or imprisonment caused by agent or servant, 92
A.L.R.2d 15, 73 A.L.R.3d 826, 93 A.L.R.3d 826.

Sufficiency of pleading in action for libel by listing nontrader as unworthy of credit, 99
A.L.R.2d 700.

Pleading of election of remedies, 99 A.L.R.2d 1315.



Presenting of counterclaim as affecting summary judgment, 8 A.L.R.3d 1361.

Infant's misrepresentation as to his age as estopping him from disaffirming his voidable
transaction, 29 A.L.R.3d 1270.

Right to voluntary dismissal of civil action as affected by opponent's motion for summary
judgment, judgment on the pleadings, or directed verdict, 36 A.L.R.3d 1113.

Power of court sitting as trier of fact to dismiss at close of plaintiff's evidence
notwithstanding plaintiff has made out prima facie case, 55 A.L.R.3d 272.

Dismissal of state court action for failure or refusal of plaintiff to answer written
interrogatories, 56 A.L.R.3d 1109.

Right to amend pending personal injury action by including action for wrongful death
after statute of limitations has run against independent death action, 71 A.L.R.3d 933.

Principal's liability for punitive damages because of false arrest or imprisonment, or
malicious prosecution, by agent or employee, 93 A.L.R.3d 826.

Simultaneous injury to person and property as giving rise to single cause of action -
modern cases, 24 A.L.R.4th 646.

Liability for injury to customer or other invitee of retail store by falling of displayed,
stored, or piled objects, 61 A.L.R.4th 27.

71 C.J.S. Pleading 88 1 to 53, 63, 95, 99, 103, 152, 155, 163.
Il. CLAIMS FOR RELIEF.

No subrogation between insurer and tort victim. — New Mexico law does not
recognize subrogation between an insurer of a tortfeasor and the tort victim and the
insurer may not step into the shoes of the tort victim to later assert claims of
contribution, indemnification or subrogation against other parties who assertedly bear
some responsibility for the victim’s injuries. Gulf Ins. Co. v. Cottone, 2006-NMCA-150,
140 N.M. 728, 148 P.3d 814.

Claims outside subrogation amounts. — Potential equitable subrogation rights of an
insurer do not preclude as a matter of law any claims that are independent of and
outside the subrogated amounts that the insured has against another insurer for failure
to defend and indemnify. Southwest Steel Coil, Inc. v. Redwood Fire & Cas. Ins. Co.,
2006-NMCA-151, 140 N.M. 720, 148 P.3d 806.

Independent claim for relief. — An appellant under 72-7-1 NMSA 1978 who is able to
state an independent claim for relief under Paragraph A of this rule, can also pursue



that claim under the court's original jurisdiction. Town of Silver City v. Scartaccini, 2006-
NMCA-009, 138 N.M. 813, 126 P.3d 1177.

Function of pleadings is to give fair notice of the claim asserted so as to enable the
adverse party to answer and prepare for trial. Las Luminarias of N.M. Council of Blind v.
Isengard, 92 N.M. 297, 587 P.2d 444 (Ct. App. 1978) (specially concurring opinion).

Pleading should support reasonable inference of personal jurisdiction. —
Although the grounds on which personal jurisdiction is based need not be alleged in the
pleadings, a pleader who seeks to bring a nonresident within the reach of 38-1-16
NMSA 1978, the "long arm statute,” must state sufficient facts in the complaint to
support a reasonable inference that defendant can be subjected to jurisdiction within the
state. Aetna Cas. & Sur. Co. v. Bendix Control Div., 101 N.M. 235, 680 P.2d 616 (Ct.
App. 1984).

Complaint was sufficiently complete under this rule where it (1) alleged residency of
parties, (2) charged that defendant negligently and unlawfully drove defendant's truck
into plaintiff's automobile, (3) stated place of the collision, (4) alleged that defendants
were partners and that truck was being driven on partnership business at time of the
accident and (5) pleaded amount of damages claimed. Veale v. Eavenson, 52 N.M.

102, 192 P.2d 312 (1948).

Relevant to pleader's cause of action. — While a prayer for relief may be helpful in
specifying the contentions of the parties, it forms no part of the pleader's cause of
action, and the prevailing party should be given whatever relief he is entitled to under
the facts pleaded and proved at trial. Lett v. Westland Dev. Co., 112 N.M. 327, 815 P.2d
623 (1991).

Judicial notice is taken of counties comprising judicial district, and a cause
entitled "In the district court of the first judicial district" is sufficient. Friday v. Santa Fe
Cent. Ry., 16 N.M. 434, 120 P. 316 (1910), aff'd, 232 U.S. 694, 34 S. Ct. 468, 58 L. Ed.
802 (1914) (decided under former law).

Phrase "shall contain" in Subdivision (a) (see now Paragraph A) is mandatory.
Mantz v. Follingstad, 84 N.M. 473, 505 P.2d 68 (Ct. App. 1972).

Complaint sufficient to plead res ipsa loquitur. — Although complaint did not
specifically mention res ipsa loquitur, it combined general allegations of negligence with
allegations that the defendant's employee was in control of the injury-producing
instrumentality, and thus complaint was sufficient to plead res ipsa loquitur. Ciesielski v.
Waterman, 86 N.M. 184, 521 P.2d 649 (Ct. App.), rev'd on other grounds, 87 N.M. 25,
528 P.2d 884 (1974).

False imprisonment. — Pleading stating that five of the plaintiffs were imprisoned in
the union hall on August 11, 1961, is a sufficient allegation of false imprisonment.
Gonzales v. Oil, Chem. & Atomic Workers Int'l Union, 77 N.M. 61, 419 P.2d 257 (1966).



Common-law tort. — Pleading stating that from July 24, 1961, to September 9, 1961,
defendants willfully and maliciously prevented each plaintiff from going to or engaging in
his employment was sufficient to allege a common-law tort. Gonzales v. Oil, Chem. &
Atomic Workers Int'l Union, 77 N.M. 61, 419 P.2d 257 (1966).

Allegation of substantial performance held not essential. — It is not an error to omit
an allegation of substantial performance in contract case so long as the allegations
show appellant is entitled to relief. Plains White Truck Co. v. Steele, 75 N.M. 1, 399
P.2d 642 (1965).

Specific acts of negligence alleged need not be pleaded. Clark v. Ruidoso-Hondo
Valley Hosp., 72 N.M. 9, 380 P.2d 168 (1963), overruled on other grounds Hicks v.
State, 88 N.M. 588, 544 P.2d 1153 (1975).

But alleged facts must be sufficient to warrant relief. — Debtor's counterclaim for
wrongful replevin, which merely alleged that replevin action was not prosecuted with
effect, did not allege sufficient facts to warrant relief or necessitate a reply. Cessna Fin.
Corp. v. Mesilla Valley Flying Serv., Inc., 81 N.M. 10, 462 P.2d 144 (1969), cert. denied,
397 U.S. 1076, 90 S. Ct. 1521, 25 L. Ed. 2d 811 (1970).

Grounds for election contest must be completely stated. — Allegation in a notice of
an election contest that "by reason of the erroneous receiving, counting, tallying, and
return of the votes . . . the correct result thereof was not certified to the county
canvassing board" was not a sufficiently complete statement of the specific facts on
which the grounds for contest were based. Ferran v. Truijillo, 50 N.M. 266, 175 P.2d 998
(1946).

Conclusions do not state cause of action. — In action to enjoin defendant from
practicing osteopathy and medicine without a license, averments that such practice
constitutes a nuisance and is greatly detrimental to the health of the public are
conclusions rather than facts and do not state a cause of action. State v. Johnson, 26
N.M. 20, 188 P. 1109 (1920) (decided under former law).

Defendants entitled to know basis of claims. — Defendants were entitled to know
whether wage and medical claims were asserted as individual claims of the decedent or
his widow or as community claims; on remand plaintiffs should be given the opportunity
to amend complaint to state the basis of the wage and medical claims. Rodgers v.
Ferguson, 89 N.M. 688, 556 P.2d 844 (Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619
(1976).

Pro se pleadings of convicted felon must indicate elements of claim. — Pro se
pleadings, however inartfully expressed, must tell a story from which, looking to
substance rather than form, the essential elements prerequisite to the granting of the
relief sought can be found or reasonably inferred. This would be the rule which would
apply to law-abiding citizen appearing pro se in a civil action, and the court should not



adopt a more tolerant view of petition because it emanated from a convicted felon. Birdo
v. Rodriguez, 84 N.M. 207, 501 P.2d 195 (1972).

Notice of contest in election case takes place of conventional complaint in an
ordinary lawsuit, and it must contain a plain statement of the claim showing that the
pleader is entitled to relief. Ferran v. Trujillo, 50 N.M. 266, 175 P.2d 998 (1946).

Proper to demand legal and equitable relief. — Where complaint alleged that
appellee was the owner entitled to possession of the land involved, that appellants
constructed two houses and utility lines in such a manner as to encroach on her
property to her damage and that appellants should be required to remove said
encroachments, complaint is that type of alternative pleading which is permissible under
this rule. As both legal and equitable remedies are administered by a single court, there
was no error by a joinder of the causes of action. Heaton v. Miller, 74 N.M. 148, 391
P.2d 653 (1964).

Right to use several counts where proper relief unclear. — When a plaintiff is in real
doubt as to his relief, he has the right to set forth his cause of action in several counts
S0 as to meet the facts which are established on the trial. Ross v. Carr, 15 N.M. 17, 103
P. 307 (1909) (decided under former law).

Complaint not dismissed because plaintiff misconceived nature of remedy. — A
complaint will not be dismissed when it sets up a cause of action which is good either in
law or equity, because the plaintiff has misconceived the nature of his remedial right.
Kingston v. Walters, 14 N.M. 368, 93 P. 700 (1908) (decided under former law).

Generally party must plead for affirmative relief. — A party generally cannot be
given affirmative relief without having submitted a pleading praying for it. Wells v. Arch
Hurley Conservancy Dist., 89 N.M. 516, 554 P.2d 678 (Ct. App. 1976).

Or relief granted must be within theory case tried on. — A judgment may not grant
relief which is neither requested by the pleadings nor within the theory on which the
case was tried. Holmes v. Faycus, 85 N.M. 740, 516 P.2d 1123 (Ct. App. 1973).

Absent contrary pleading or proof, forum's law presumed applicable. — Absent
pleading or proof to the contrary, the law of a sister state is presumed to be the same as
the law of the forum. Larson v. Occidental Fire & Cas. Co., 79 N.M. 562, 446 P.2d 210
(1968), overruled on other grounds Estep v. State Farm Mut. Auto. Ins. Co., 103 N.M.
105, 703 P.2d 882 (1985).

Allegation neither essential nor jurisdictional not grounds for reversal. — A
default judgment against a corporation may not be attacked on the sole ground that it
was erroneously alleged that the corporation was organized under the laws of a given
state, as such allegation was not essential or jurisdictional. Riverside Irrigation Co. v.
Cadwell, 21 N.M. 666, 158 P. 644 (1916) (decided under former law).



. DEFENSES AND FORM OF DENIALS.

Denial on information and belief sufficient. — A denial that the defendant has not
"knowledge or information sufficient to form a belief " is sufficient to put the plaintiff to
the proof of the material fact. Clark v. Apex Gold Mining Co., 13 N.M. 416, 85 P. 968
(1906) (decided under former law).

A denial of facts in the complaint on information and belief raises an issue of fact, and
the burden is upon plaintiff to prove his case; a motion for judgment on pleadings should
not be granted. Dugger v. Young, 25 N.M. 671, 187 P. 552 (1920) (decided under
former law).

Unless matters necessarily within pleader's knowledge. — Denial upon information
and belief of matters necessarily within the knowledge of the pleader is not permissible.
Chicago, R.l. & E.P. Ry. v. Wertheim, 15 N.M. 505, 110 P. 573 (1910) (decided under
former law).

The denial of knowledge or information sufficient to form a belief as to the indebtedness
and plaintiff's demand for payment is no denial at all, such facts being those which
defendant must necessarily know. Department Store Co. v. Gauss-Langenberg Hat Co.,
17 N.M. 112, 125 P. 614 (1912) (decided under former law).

No issue of fact is raised by denial of mere conclusion of law arising from the
pleaded facts. Posey v. Dove, 57 N.M. 200, 257 P.2d 541 (1953).

Nor by answer merely demanding strictest proof of allegations. — An answer that
defendants neither admit nor deny allegations of a complaint but demand the strictest
proof thereof does not put at issue any material facts in a complaint and is an
insufficient denial under this rule. Bank of N.M. v. Pinion, 57 N.M. 428, 259 P.2d 791
(1953).

Argumentative answer. — A narration of facts in an answer in the form of new matter
which could all be properly proved under the general or specific denials made by the
defendant constitutes an argumentative answer. Walters v. Battenfield, 21 N.M. 413,
155 P. 721 (1916) (decided under former law).

Where answer prays for no affirmative relief defendant can have none. Badaracco
v. Badaracco, 10 N.M. 761, 65 P. 153 (1901) (decided under former law).

Evidence admissible under general denial. — In actions of ejectment it is sufficient to
deny plaintiff's title, and under such denial evidence of any matters tending to show that
plaintiff was not vested with the title or right of possession at the time of the
commencement of the action is admissible. Chilton v. 85 Mining Co., 23 N.M. 451, 168
P. 1066 (1917) (decided under former law).



Payment may be proved under the general issue. Cunningham v. Springer, 13 N.M.
259, 82 P. 232 (1905), aff'd, 204 U.S. 647, 27 S. Ct. 301, 51 L. Ed. 662 (1907) (decided
under former law).

Evidence that the maker of a promissory note had given the holder a power of attorney
to collect money due him, which was to be applied to the note and the balance
forwarded to the maker, and that more than enough to pay the note was collected by a
messenger of the holder was admissible under the general issue, and a special plea of
set-off or counterclaim was unnecessary. Samples v. Samples, 2 N.M. 239 (1882)
(decided under former law).

V. AFFIRMATIVE DEFENSES.

"Affirmative defense" defined. — An affirmative defense is that state of facts provable
by defendant which will bar plaintiff's recovery once plaintiff's right to recover is
otherwise established. It is a descendant of the common-law plea in "confession and
avoidance", which permitted a defendant who was willing to admit that plaintiff's
declaration demonstrated a prima facie case to then go on and allege or prove
additional new material that would defeat plaintiff's otherwise valid cause of action.
Bendorf v. Volkswagenwerk Aktiengesellschaft, 88 N.M. 355, 540 P.2d 835 (Ct. App.),
cert. denied, 88 N.M. 319, 540 P.2d 249 (1975), aff'd, 90 N.M. 414, 564 P.2d 619 (Ct.
App. 1977).

A provision in a contract for the carriage of goods which limits the carrier's liability is a
matter of affirmative defense, as it raises matter outside the scope of plaintiff's prima
facie case. Fredenburgh v. Allied Van Lines, 79 N.M. 593, 446 P.2d 868 (1968).

An affirmative defense is that state of facts provable by defendant which would bar
plaintiff's right to recover. Berry v. Meadows, 103 N.M. 761, 713 P.2d 1017 (Ct. App.
1986).

An affirmative defense ordinarily refers to a state of facts provable by defendant that will
bar plaintiff 's recovery once a right to recover is established. Beyale v. Arizona Pub.
Serv. Co., 105 N.M. 112, 729 P.2d 1366 (Ct. App. 1986).

Proper to assert affirmative defenses against sovereign. — No one would assert
that in an action by the sovereign valid legal defenses should be denied the defendant.
Affirmative defenses may be pleaded, and defendant is entitled to the benefit of the
same if proved. State ex rel. State Hwy. Comm'n v. Town of Grants, 69 N.M. 145, 364
P.2d 853 (1961).

Counterclaim as answer raising affirmative defense. — It is proper for courts to treat
a defendant's pleading denominated a counterclaim as an answer raising an affirmative
defense, regardless of its title, if the allegations of the pleading so required. Quirico v.
Lopez, 106 N.M. 169, 740 P.2d 1153 (1987).



Contributory negligence embraces both negligence and proximate cause.
Fitzgerald v. Valdez, 77 N.M. 769, 427 P.2d 655 (1967).

Conventional contributory negligence is no defense when doctrine of strict
liability applies, but contributory negligence in the form of assumption of risk in that the
plaintiff assumed the risk of his injuries or damages by voluntarily and unreasonably
proceeding to encounter a known danger is available as a defense. Bendorf v.
Volkswagenwerk Aktiengesellschaft, 88 N.M. 355, 540 P.2d 835 (Ct. App.), cert. denied,
88 N.M. 319, 540 P.2d 249 (1975), aff'd, 90 N.M. 414, 564 P.2d 619 (Ct. App. 1977).

Answer sufficiently alleged estoppel and waiver. — Where defendant in answer
alleged that plaintiff was "estopped,” had "waived strict compliance" and had accepted
drilling of second well and that it would be unjust and inequitable to permit plaintiff to
rely on the statute of frauds or a literal performance of the contract, the allegations of
the answer adequately presented the issue in compliance with this rule. Yucca Mining &
Petroleum Co. v. Howard C. Phillips Oil Co., 69 N.M. 281, 365 P.2d 925 (1961).

Fraud is a defense by way of new matter, and proof of it is not admissible under the
general denial. Puritan Mfg. Co. v. Toti & Gradi, 14 N.M. 425, 94 P. 1022 (1908)
(decided under former law).

Res judicata sufficiently pleaded. — A pleading of former adjudication is sufficient if it
shows scope of former adjudication and relation of parties to it; an answer pleading
decree in quiet title action is sufficient in action on note and to foreclose mortgage.
Zintgraff v. Sisney, 31 N.M. 564, 249 P. 108 (1926) (decided under former law).

Res judicata defense rejected where no prior judgment on merits. — Where there
is nothing showing a judgment on the merits in a prior replevin action, the trial court
correctly rejects the defense of res judicata in a suit for conversion because of failure of
proof. Miller v. Bourdage, 98 N.M. 801, 653 P.2d 177 (Ct. App. 1982) (specially
concurring opinion).

Claims arising after first lawsuit. — Claims that arise from circumstances that come
into existence after a first lawsuit is filed are not barred because of res judicate on the
ground that plaintiff should have joined them in the first law suit. Brooks Trucking Co.,
Inc. v. Bull Rogers, Inc., 2006-NMCA-025, 139 N.M. 99, 128 P.3d 1076.

State court judgment not res judicata. — Defendant company has not established
that the facts upon which its liability in the instant cases is predicated were directly
adjudicated in the state court actions, and hence the judgment in the state court actions
is not res judicata. Glass v. United States Rubber Co., 382 F.2d 378 (10th Cir. 1967).

Election of remedies is a defense in New Mexico. A successful suit in equity
precludes an action at law. Three Rivers Land Co. v. Maddoux, 98 N.M. 690, 652 P.2d
240 (1982), overruled on other grounds Universal Life Church v. Coxon, 105 N.M. 57,
728 P.2d 467 (1986).



And no exception where court refuses amendment of complaint to include
damage claim. — An exception to the doctrine of res judicata does not exist where the
trial court does not allow the plaintiffs to amend their complaint in equity to include a
claim for damages based on the trial court's belief that mixing questions of law and
equity would be confusing. The plaintiff's recourse against an incorrect refusal of an
amendment is direct attack by means of an appeal from an adverse judgment. Three
Rivers Land Co. v. Maddoux, 98 N.M. 690, 652 P.2d 240 (1982), overruled on other
grounds Universal Life Church v. Coxon, 105 N.M. 57, 728 P.2d 467 (1986).

Election of remedies prevents vexatious and multiple litigation. — Election of
remedies is a rule of judicial administration. Its underlying purpose is to prevent
vexatious and multiple litigation of causes of action arising out of the same subject
matter. Three Rivers Land Co. v. Maddoux, 98 N.M. 690, 652 P.2d 240 (1982),
overruled on other grounds, Universal Life Church v. Coxon, 105 N.M. 57, 728 P.2d 467
(1986).

Fraud, error and deception affirmative defenses. — To admit the equitable defenses
of fraud, error or deception, such defenses must be pleaded; particularly is this true
where the rights of third parties have intervened. Shipley v. Ballew, 57 N.M. 11, 252
P.2d 514 (1953).

Likewise good faith. — Under this rule a party is required to plead and prove his good
faith for it to be available to him as an affirmative defense. Witt v. Skelly Oil Co., 71 N.M.
411, 379 P.2d 61 (1963).

Claimed settlement agreement was affirmative defense which defendants had the
burden to prove. Arretche v. Griego, 77 N.M. 364, 423 P.2d 407 (1967).

Likewise ratification of conversion. — In an action for conversion of chattels,
subsequent ratification by the plaintiff of the acts constituting the conversion is new
matter and must be pleaded as such; it cannot be shown under a general denial.
Southern Car Mfg. & Supply Co. v. Wagner, 14 N.M. 195, 89 P. 259 (1907) (decided
under former law).

And allegation as to plaintiff's failure to assert licensed status. — The defense
alleging plaintiff's failure to assert his contractor's license under 60-13-30 NMSA 1978
was affirmative in nature and should have been pleaded, although the proceedings at
trial injected it as an issue. American Bldrs. Supply Corp. v. Enchanted Bldrs., Inc., 83
N.M. 503, 494 P.2d 165 (1972).

And contention as to lots encumbered by mortgage. — Defendants' contention that
a mortgage included all lots in a subdivision including those allegedly excepted and that
foreclosure should also include those lots was in the nature of an affirmative defense,
which should have been affirmatively pleaded and thereafter proven at trial; failing this,
defendants could not attack the trial court's findings as to the property covered by the
mortgage. Seasons, Inc. v. Atwell, 86 N.M. 751, 527 P.2d 792 (1974).



Federal preemption is an avoidance of an otherwise valid state law claim and must be
pleaded or waived. Gonzales v. Surgidev Corp., 120 N.M. 133, 899 P.2d 576 (1995).

Product misuse as affirmative defense. — There is much confusion as to whether
and when product misuse by plaintiff which contributes to his injuries will be available as
an affirmative defense in a products liability case. Bendorf v. Volkswagenwerk
Aktiengesellschaft, 88 N.M. 355, 540 P.2d 835 (Ct. App.), cert. denied, 88 N.M. 319,
540 P.2d 249 (1975), aff'd, 90 N.M. 414, 564 P.2d 619 (Ct. App. 1977).

Since automobile accidents or collisions caused by negligent driving are reasonably
foreseeable, the defense of product misuse cannot be based on facts tending to prove
negligent driving by plaintiff that resulted in a collision. Bendorf v. Volkswagenwerk
Aktiengesellschaft, 88 N.M. 355, 540 P.2d 835 (Ct. App.), cert. denied, 88 N.M. 319,
540 P.2d 249 (1975), aff'd, 90 N.M. 414, 564 P.2d 619 (Ct. App. 1977).

Basis of counterclaim identical to affirmative defense in answer. — Where the
basis of the claim in counterclaim is identical to the affirmative defense in answer, the
trial court was correct in ruling that the counterclaim was merely a reiteration of the
affirmative defense and therefore would not be treated as a counterclaim requiring a
responsive pleading. Quirico v. Lopez, 106 N.M. 169, 740 P.2d 1153 (1987).

Answer substantially complied with rule. — There was substantial compliance with
this rule where plaintiff's answer to counterclaim specifically stated that "said contract
was terminated by mutual agreement of the parties” and the pretrial order contained a
statement that the plaintiff was contending that the written contract had been terminated
by mutual agreement of the parties. Plateau, Inc. v. Warren, 80 N.M. 318, 455 P.2d 184
(1969).

Claim avoiding liability is affirmative defense. — A claim of "prior satisfaction" would
be a claim avoiding liability and, thus, an affirmative defense. Vaca v. Whitaker, 86 N.M.
79, 519 P.2d 315 (Ct. App. 1974).

Likewise defense of justification. — The defense that defendants’' easement was
altered by lawful authority is an affirmative defense of justification (a plea of confession
and avoidance) and rightly should be pleaded as new matter. Posey v. Dove, 57 N.M.
200, 257 P.2d 541 (1953).

But not denying validity of lien. — Failure of lessee's chattel mortgagee to plead
"bona fide purchaser" as a defense would not estop him from denying validity of the
landlord's lien as provided in the lease. Heyde v. State Sec., Inc., 63 N.M. 395, 320
P.2d 747 (1958).

Notice as defense. — If notice is "placed in issue," it is plaintiff 's burden to prove it.
Although plaintiff must prove notice if placed in issue, defendant has the obligation to
raise the issue initially. In this respect, notice is an affirmative defense. Beyale v.
Arizona Pub. Serv. Co., 105 N.M. 112, 729 P.2d 1366 (Ct. App. 1986).



Trial court did not abuse its discretion in refusing to allow an employer to litigate the
issue of whether an employee seeking workmen's compensation gave notice of an
alleged accident where the employer first raised the issue in its opening statement and
where the employee would have been prejudiced either by its inclusion as an issue in
the case or by another continuance. Beyale v. Arizona Pub. Serv. Co., 105 N.M. 112,
729 P.2d 1366 (Ct. App. 1986).

Recoupment as defense. — While a municipality may not assert a counterclaim
against the state arising out of the same transaction or occurrence because of
sovereign immunity, the municipality may clearly assert damages as a recoupment
against any recovery by the state, and this constitutes not a counterclaim but a defense.
State ex rel. State Hwy. Comm'n v. Town of Grants, 69 N.M. 145, 364 P.2d 853 (1961).

Mitigation of damages is affirmative defense which the defendant must plead, and
the burden of proof is on defendant to minimize the damages. Acme Cigarette Servs.,
Inc. v. Gallegos, 91 N.M. 577, 577 P.2d 885 (Ct. App. 1978).

Set off claims not affirmative defenses. — In a suit based on the Federal Employer's
Liability Act, the employer properly raised set off claims for reimbursement for payments
made to the plaintiff during the pendency of the suit in post-verdict motion; set off claims
were not affirmative defenses so as to be barred for failure to plead them prior to jury's
verdict, although the payments to employee were made pursuant to the collective
bargaining agreement between employer and employee. Washington v. Atchison, T. &
S.F. Ry., 114 N.M. 56, 834 P.2d 433 (Ct. App. 1992).

Objection as to real party in interest not affirmative defense. — Although an
objection that a plaintiff is not a real party in interest should be made with reasonable
promptness, it is not only raisable as an affirmative defense. Santistevan v. Centinel
Bank, 96 N.M. 730, 634 P.2d 1282 (1981).

Nor is "cause" for employment termination. — Where wrongful cause for an
employment termination is put in issue by the plaintiff's complaint and by his evidence,
and the defendant denies these allegations, the posture of the pleadings does not
require the defendant to plead "cause" as an affirmative defense; by denying the
allegations, the defendant could offer evidence to prove that the termination of
employment was for a cause other than the expression of political opinion and was not
in violation of constitutional rights. Sanchez v. City of Belen, 98 N.M. 57, 644 P.2d 1046
(Ct. App. 1982).

Burden is on defendant to raise any matter constituting avoidance or affirmative
defense to plaintiff's complaint. McCasland v. Prather, 92 N.M. 192, 585 P.2d 336 (Ct.
App. 1978).

Where the trial court failed to make a finding on a material affirmative defense, such
failure must be regarded as finding such material fact against appellant, who had the
burden of proof. J.A. Silversmith, Inc. v. Marchiando, 75 N.M. 290, 404 P.2d 122 (1965).



The plea of payment is an affirmative defense, and the burden of proof is upon the party
interposing this plea. Lindberg v. Ferguson Trucking Co., 74 N.M. 246, 392 P.2d 586
(1964).

Defendant bore the burden of pleading and proving the affirmative defense of the
statute of frauds. Kestenbaum v. Pennzoil Co., 108 N.M. 20, 766 P.2d 280 (1988), cert.
denied, 490 U.S. 1109, 109 S. Ct. 3163, 104 L. Ed. 2d 1026 (1989).

If affirmative defense is not pleaded or otherwise properly raised it is waived.
Fredenburgh v. Allied Van Lines, 79 N.M. 593, 446 P.2d 868 (1968); United Nuclear
Corp. v. General Atomic Co., 93 N.M. 105, 597 P.2d 290, cert. denied, 444 U.S. 911,
100 S. Ct. 222, 62 L. Ed. 2d 145 (1979); Santistevan v. Centinel Bank, 96 N.M. 730,
634 P.2d 1282 (1981).

Where contributory negligence was not pleaded, raised by an affirmative pleading or
tried by express or implied consent, and defendant did not seek an amendment to his
pleadings, that defense was waived. Groff v. Circle K. Corp., 86 N.M. 531, 525 P.2d 891
(Ct. App. 1974).

Accord and satisfaction is an affirmative defense which must be affirmatively pled and
upon which the party so alleging has the burden of proof. Where accord and satisfaction
was neither affirmatively pled in appellant's answer nor argued at any stage of the
proceedings, it was waived. Gallup Gamerco Coal Co. v. Irwin, 85 N.M. 673, 515 P.2d
1277 (1973).

Failure to plead an arbitration clause as a defense to a lawsuit will be considered a
waiver of the party's rights arising under such clause. United Nuclear Corp. v. General
Atomic Co., 93 N.M. 105, 597 P.2d 290, cert. denied, 444 U.S. 911, 100 S. Ct. 222, 62
L. Ed. 2d 145 (1979).

And trial court may refuse instruction thereon. — A refusal to instruct on assumption
of risk when it was not stated as a defense in the pleadings and was not relied on at the
pretrial hearing is not error. Skeet v. Wilson, 76 N.M. 697, 417 P.2d 889 (1966) (decided
before 1973 amendment, which deleted assumption of risk from the list of affirmative
defenses).

And appellate court will not consider. — As appellees did not plead waiver or
estoppel in their answer, the case was not tried on these issues and the conclusions of
law did not decide them, the possibility that the proof offered at trial might support such
defenses was of no concern on appeal. Skidmore v. Eby, 57 N.M. 669, 262 P.2d 370
(1953).

Where no affirmative defense was made of duress in the pleadings, nor was a ruling of
the court invoked thereon, this question has not been preserved for review. Soens v.
Riggle, 64 N.M. 121, 325 P.2d 709 (1958).



Where laches was not pleaded as an affirmative defense and where the court was
satisfied to rest its judgment on the sufficiency of tax proceedings and res judicata and
made no finding with respect to adverse possession, and none was requested, adverse
possession is not issuable at the supreme court level. Otero v. Sandoval, 60 N.M. 444,
292 P.2d 319 (1956).

Where no amendment was made or sought by the parties concerning the statute of
frauds, where no findings of fact or conclusions of law were submitted by the
defendants based upon the defense of the statute of frauds and where the findings and
conclusions and decree of the trial court were devoid of any holding based upon the
statute of frauds and there was no indication in the findings, conclusions and decree of
the court as to whether the contract sustained was written or oral, then the statute of
frauds cannot be asserted for the first time in the supreme court as a defense to
plaintiff's complaint. Keirsey v. Hirsch, 58 N.M. 18, 265 P.2d 346 (1953).

Res judicata applies where defendant is sued first by the wife, a court-appointed
guardian of her husband, and then later by second guardian who claims that the first
guardian was defectively appointed. In the first suit and in the second the incompetent is
the real party in interest, and that identity is not destroyed by any defects in the
appointment of the wife as guardian; had those defects been called to the attention of
the trial court they could have been remedied, but failure in this regard did not oust the
court of jurisdiction. Thus, the judgment rendered in the first case is conclusive and bars
the second action. New Mexico Veterans' Serv. Comm'n v. United Van Lines, 325 F.2d
548 (10th Cir. 1963).

Plaintiff who did not raise equitable estoppel as an affirmative defense in her reply to
defendants' counterclaim was barred from doing so on appeal. McCauley v. Tom
McCauley & Son, 104 N.M. 523, 724 P.2d 232 (Ct. App. 1986).

Res judicata defense may not be raised for first time on appeal. — In New Mexico
action on New York judgment awarding plaintiff only the principal and interest due on a
note, defendant could not raise the affirmative defense of res judicata as barring
recovery of attorney's fees in New Mexico default judgment for the first time on appeal.
Xorbox, Div. of Green & Kellogg, Inc. v. Naturita Supply Co., 101 N.M. 337, 681 P.2d
1114 (1984).

Trial court may permit amendment of pleadings. — While it is true that a party
should set forth affirmatively the defense of the statute of limitations and that generally
this defense is waived if it is not asserted in a responsive pleading under Rule 12(h)
(see now Rule 1-012 NMRA), trial courts may nonetheless allow the pleadings to be
amended to set up this defense. Chavez v. Kitsch, 70 N.M. 439, 374 P.2d 497 (1962).

Or issue may be litigated and decided. — Although the defendant did not
affirmatively plead illegality as a defense in its answer nor at any time during or after the
hearing move to amend its answer to include this affirmative defense as provided by
Rule 15(b) (see now Rule 1-015 NMRA), yet the testimony of defendant's president at



trial raised the issue of illegality and was litigated without objection and specifically ruled
upon by the trial court, and therefore the defendant's failure to affirmatively plead or
move to amend at trial does not become an issue on appeal. Terrill v. Western Am. Life
Ins. Co., 85 N.M. 456, 513 P.2d 390 (1973).

If it appears that a defense is available under the issues litigated and that substantial
competent evidence supports its prerequisite facts found by the court, the trial court
does not commit error in considering such defense and making decision on it. Posey v.
Dove, 57 N.M. 200, 257 P.2d 541 (1953).

But opponent must not be prejudiced. — Truth is an affirmative defense to slander
action, and notice of defenses must be given with sufficient particularity to adequately
inform the plaintiff of the defenses he must be prepared to meet. Thus, where
defendants failed to allege the affirmative defense of truth in their answer, the trial court
correctly excluded evidence on this matter. Eslinger v. Henderson, 80 N.M. 479, 457
P.2d 998 (Ct. App. 1969).

Defendant may take advantage of plaintiff's testimony establishing affirmative
defense. — Whether or not an affirmative defense is pleaded as required by this rule, a
defendant may take advantage of plaintiff's testimony if the defense is established
thereby. Skeet v. Wilson, 76 N.M. 697, 417 P.2d 889 (1967).

Or may amend pleading to conform to evidence. — Where party amended his
counterclaim at conclusion of trial to insert defense of waiver, the amendment was to
conform the pleadings to the evidence under Rule 15(b) (see now Rule 1-015 NMRA),
and not to insert an affirmative defense. Western Farm Bureau Mut. Ins. Co. v. Lee, 63
N.M. 59, 312 P.2d 1068 (1957).

Or raise statute of limitations by motion where defense apparent from pleading.
— The defense of the statute of limitations may be raised by motion to dismiss where it
is clearly apparent on the face of the pleading that the action is barred. Roybal v. White,
72 N.M. 285, 383 P.2d 250 (1963), overruled on other grounds, Roberts v. Southwest
Community Health Servs., 114 N.M. 248, 837 P.2d 442 (1992).

V. EFFECT OF FAILURE TO DENY.

Generally as to effect of failure to deny. — Matter clearly averred in both complaint
and cross-complaint and not denied in answer must be taken as true. Citizens Nat'l
Bank v. Davisson, 229 U.S. 212, 33 S. Ct. 625, 57 L. Ed. 1153 (1913).

No proof is required as to that which is admitted in the pleadings. Panzer v.
Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

The value of the thing converted is a material allegation in trover and conversion;
hence, where alleged and not denied, no proof of value is required. Bruton v.
Sakariason, 21 N.M. 438, 155 P. 725 (1916) (decided under former law).



Effect of interpleader on amount due. — Where by its answer and interpleader
appellant sought to be relieved from liability by paying into court the amount of the fund
to the extent of its liability and by bringing into court another claimant of the fund,
thereby compelling the two claimants to litigate their rights at their own expense, there
can be no question as to the amount due, or a demurrer will lie. Bowman Bank & Trust
Co. v. First Nat'l Bank, 18 N.M. 589, 139 P. 148 (1914) (decided under former law).

VI. PLEADING TO BE CONCISE AND DIRECT; CONSISTENCY.

Word "shall" in Subdivision (e)(1) (see now Paragraph E(1)) is mandatory. Mantz
v. Follingstad, 84 N.M. 473, 505 P.2d 68 (Ct. App. 1972).

Claimant need not designate reliance on estoppel by name. — No specific charge is
made on an original pleader to designate reliance on estoppel by name. South Second
Livestock Auction, Inc. v. Roberts, 69 N.M. 155, 364 P.2d 859 (1961).

Affidavit in replevin treated as complaint. — Where affidavit in replevin was filed in
place of a separate complaint, but affidavit contained all the essential allegations of a
complaint, it should have been treated as both affidavit and complaint. Burnham-Hanna-
Munger Dry Goods Co. v. Hill, 17 N.M. 347, 128 P. 62 (1912) (decided under former
law).

No appeal where trial court grants only one of alternative prayers. — Where
alternative prayers are submitted to the trial court for consideration and the trial court
rules in favor of one and against the other, the submitting party has received what he
sought and is not entitled to appeal. Galvan v. Miller, 79 N.M. 540, 445 P.2d 961 (1968).

Distinct claims based on same instrument properly in one complaint. — Two
distinct and different claims based on same instrument may be stated in same
complaint but in different counts. Ross v. Carr, 15 N.M. 17, 103 P. 307 (1909) (decided
under former law).

Objection to intermingling several causes of action in one count should be made
by motion to make more definite and certain. Valdez v. Azar Bros., 33 N.M. 230, 264 P.
962 (1928) (decided under former law).

Doctrine of election of remedies no longer defense. — The doctrine of election of
remedies is not a doctrine of substantive law but a rule of procedure or judicial
administration, and it is no longer a defense as the common-law doctrine has no
application under this rule. Buhler v. Marrujo, 86 N.M. 399, 524 P.2d 1015 (Ct. App.
1974).

Plaintiffs' complaint in one district seeking compensatory and punitive damages for
fraud on the part of defendant for inducing plaintiffs to enter into a contract for the
purchase of certain real estate did not constitute a conclusive election of remedies to



bar a suit for specific performance in another district. Buhler v. Marrujo, 86 N.M. 399,
524 P.2d 1015 (Ct. App. 1974).

Claim of error, that two counts of complaint are inconsistent and that plaintiff should
under the doctrine of election of remedies assert and rely on one, but not both, of his
positions, lacks merit in view of this rule, which permits a party to state as many claims
as he has regardless of consistency. Platco Corp. v. Shaw, 78 N.M. 36, 428 P.2d 10
(1967).

Defendants are not to be penalized for asserting defenses authorized by these
rules. Romero v. J.W. Jones Constr. Co., 98 N.M. 658, 651 P.2d 1302 (Ct. App. 1982).

Admissions unavoidably contained in one defense cannot be used against
defendant in another. — In wrongful death action instruction that it was incumbent
upon the plaintiff to establish the cause of death as alleged was proper in view of this
rule because it follows therefrom that admissions unavoidably contained in one defense
cannot be used against the defendant in another, for to hold otherwise would greatly
impair or totally destroy the right to plead inconsistent defenses. McMurdo v. Southern
Union Gas Co., 56 N.M. 672, 248 P.2d 668 (1952).

Legal and equitable defenses proper. — Defendant may set up by way of answer or
counterclaim both legal and equitable defenses. Field v. Sammis, 12 N.M. 36, 73 P. 617
(1903) (decided under former law).

Party may recover both legal and equitable relief. — This rule permits a party to
state as many claims as he has regardless of consistency; thus one may recover in
either damages or rescission, and the rule would also apply to claims for damages or
specific performance. Buhler v. Marrujo, 86 N.M. 399, 524 P.2d 1015 (Ct. App. 1974).

VIl.  CONSTRUCTION OF PLEADINGS.

Theory behind rule. — Rules of Civil Procedure reject the approach that pleading is a
game of skill in which one misstep by counsel may be decisive to the outcome; the
purpose of pleading is to facilitate a proper decision on the merits. Hambaugh v.
Peoples, 75 N.M. 144, 401 P.2d 777 (1965).

The purpose of pleading is to facilitate proper decisions on the merits; therefore, all
pleadings should be construed so as to do substantial justice. Morrison v. Wyrsch, 93
N.M. 556, 603 P.2d 295 (1979); Transamerica Ins. Co. v. Sydow, 97 N.M. 51, 636 P.2d
322 (Ct. App. 1981).

Although proper pleading is important, its importance inheres in its effectiveness as a
means of accomplishing substantial justice. Temple Baptist Church, Inc. v. City of
Albuquerque, 98 N.M. 138, 646 P.2d 565 (1982).



The established policy of the Rules of Civil Procedure require that the rights of litigants
be determined by an adjudication on the merits rather than upon the technicalities of
procedure and form. Transamerica Ins. Co. v. Sydow, 97 N.M. 51, 636 P.2d 322 (Ct.
App. 1981).

The general policy on pleadings requires that an adjudication on the merits rather than
technicalities of procedures and form shall determine the rights of the litigants. Sanchez
v. City of Belen, 98 N.M. 57, 644 P.2d 1046 (Ct. App. 1982).

Amendments to pleadings are favored, and the right thereto should be liberally
permitted in the furtherance of justice. Martinez v. Research Park, Inc., 75 N.M. 672,
410 P.2d 200 (1965), overruled on other grounds, Lakeview Invs., Inc. v. Alamogordo
Lake Village, Inc., 86 N.M. 151, 520 P.2d 1096 (1974), overruled on other grounds,
Sundance Mechanical & Util. Corp. v. Atlas, 109 N.M. 683, 789 P.2d 1250 (1990).

In the promotion of justice, amendments of pleadings are to be encouraged, and
provisions therefor should be construed liberally. Newbold v. Florance, 54 N.M. 296,
222 P.2d 1085 (1950).

Even after dismissal for failure to state cause of action. — After dismissal of an
original complaint in action on an account for failure to state a cause of action, an
amended complaint would not be barred either by res judicata or any application of the
law of the case. Newbold v. Florance, 54 N.M. 296, 222 P.2d 1085 (1950).

Pleadings deemed amended by trial court. — Recovery should be allowed on
guantum meruit even though suit was originally framed on express contract, and
amendment to pleadings should be freely allowed to accomplish this purpose at any
stage of proceedings, including considering pleadings amended to conform to proof.
State ex rel. Gary v. Fireman's Fund Indem. Co., 67 N.M. 360, 355 P.2d 291 (1960).

Issues not pleaded may be considered. — Fact that complaint in action for damage
to automobile contained no allegations touching on agency of defendant's employee or
the master and servant doctrine did not render inadmissible testimony by plaintiff that he
delivered automobile to defendant's employee, absent any claim by defendant that he
would have had evidence available to meet the claim had such matter been pleaded.
Hite v. Worley, 56 N.M. 83, 240 P.2d 224 (1952).

Husband's action for change of custody implicitly involved consideration of future child
support if change of custody were made, and although it would have been better
practice to plead for modification of child support when seeking change of custody,
failure to do so did not preclude consideration of issue on due process grounds since
guestions of change of custody and child support are so inextricably related. Corliss v.
Corliss, 89 N.M. 235, 549 P.2d 1070 (1976).

But pleader held to what has been specifically pleaded. — Under this rule, it is
sufficient to plead generally a claim for relief, but once a pleader pleads specifically he



will be held to what has been specifically pled. In re Doe, 87 N.M. 253, 531 P.2d 1226
(Ct. App.), cert. denied, 87 N.M. 239, 531 P.2d 1212 (1975).

Where plaintiffs asserting a prescriptive right to flow waters through culvert and thence
through lands of defendants from whom they sought recovery for flood damage pleaded
some, but not all, of the elements necessary to establish the right, they would be held to
those specifically stated; plea of continuous, uninterrupted, adverse and exclusive use
was insufficient for failure to contain all elements; the pleading might have been
sufficient had it only claimed a prescriptive right. Martinez v. Cook, 56 N.M. 343, 244
P.2d 134 (1952).

Issues preserved for review where parties file briefs and argue before district
court. — Issues are preserved for review where, although a responsive pleading is not
filed, both parties to an action file briefs and argue before the district court. Temple
Baptist Church, Inc. v. City of Albuguerque, 98 N.M. 138, 646 P.2d 565 (1982).

Limits to liberal construction of pleadings. — A court under the guise of liberal
construction of a pleading cannot supply matters which the pleading does not contain,
nor can the rules of pleading be totally disregarded, if there is to be an orderly
disposition of cases; thus, when a party claims a statutory right, his pleading must
contain all of the allegations necessary to bring him within the purview of the statute.
Wells v. Arch Hurley Conservancy Dist., 89 N.M. 516, 554 P.2d 678 (Ct. App. 1976).

Prayer for relief is not part of complaint and cannot be considered as adding to the
allegations. Chavez v. Potter, 58 N.M. 662, 274 P.2d 308 (1954), overruled on question
of recovery in quantum meruit in suit on express contract. State ex rel. Gary v.

Fireman's Fund Indem. Co., 67 N.M. 360, 355 P.2d 291, 84 A.L.R.2d 1072 (1960). See
also Heth v. Armijo, 83 N.M. 498, 494 P.2d 160 (1972).

1-008.1. Pleadings and papers; captions.

Pleadings and papers filed in the district courts shall have a caption or heading
which shall briefly include:

A. the name of the court as follows:
"State of New Mexico

County of

Judicial District";

B. the names of the parties; and

C. atitle which describes the cause of action or relief requested. The title of a
pleading or paper shall have no legal effect in the action.



[Approved, effective March 1, 2000.]
ANNOTATIONS
Cross references. — For form of pleadings and papers, see Rule 1-100 NMRA.

Effective dates. — Pursuant to a court order dated January 4, 2000, this rule is
effective for cases filed on or after March 1, 2000.

1-009. Pleading special matters.

A. Capacity. It is not necessary to aver the capacity of a party to sue or be sued or
the authority of a party to sue or be sued in a representative capacity or the legal
existence of an organized association of persons that is made a party, except to the
extent required to show the jurisdiction of the court. When a party desires to raise an
issue as to the legal existence of any party or the capacity of any party to sue or be
sued or the authority of a party to sue or be sued in a representative capacity, he shall
do so by specific negative averment, which shall include such supporting particulars as
are peculiarly within the pleader's knowledge.

B. Fraud, mistake and condition of the mind. In all averments of fraud or
mistake, the circumstances constituting fraud or mistake shall be stated with
particularity. Malice, intent, knowledge and other condition of mind of a person may be
averred generally.

C. Conditions precedent. In pleading the performance or occurrence of conditions
precedent, it is sufficient to aver generally that all conditions precedent have been
performed or have occurred. A denial of performance or occurrence shall be made
specifically and with particularity.

D. Official document or act. In pleading an official document or official act it is
sufficient to aver that the document was issued or the act done in compliance with law.

E. Judgment. In pleading a judgment or decision of a domestic or foreign court,
judicial or quasi-judicial tribunal or of a board or officer, it is sufficient to aver the
judgment or decision without setting forth matter showing jurisdiction to render it.

F. Time and place. For the purpose of testing the sufficiency of a pleading,
averments of time and place are material and shall be considered like all other
averments of material matter.

G. Special damage. When items of special damage are claimed, they shall be
specifically stated.

H. Statutes. It shall not be necessary in any pleading to set forth any statute, public
or private or any special matter thereof, but it shall be sufficient for the party to allege



therein that the act was done by authority of such statute, or contrary to the provisions
thereof, naming the subject matter of such statute, or referring thereto in some general
term with convenient certainty.

I. Copy to be served. When any instrument of writing upon which the action or
defense is founded is referred to in the pleadings, the original or a copy thereof shall be
served with the pleading, if within the power or control of the party wishing to use the
same. A copy of such instrument of writing need not be filed with the district court.

[As amended, effective January 1, 1987.]
ANNOTATIONS

Compiler's notes. — Paragraphs C and E together are deemed to have superseded
105-529, C.S. 1929, which was substantially the same.

Paragraph H is deemed to have superseded 105-529, C.S. 1929, which was
substantially the same. Paragraph H, together with Rule 1-044 NMRA, is deemed to
have superseded 105-527, C.S. 1929, which related to pleading a right derived from a
private statute.

The defense that a foreign corporation lacks capacity to sue because it has failed
to comply with Section 53-17-20 NMSA 1978 is waived if it is not raised as an
affirmative defense by motion or answer. Capco Acquiscub, Inc. v. Greka Energy
Corporation, 2008-NMCA-153, NM. __ ,  P3d___ .

Pleading special matters prerequisite to relying on same. — Those matters
constituting an avoidance or affirmative defense not pled as required by the rules are
not available as a defense. McLean v. Paddock, 78 N.M. 234, 430 P.2d 392 (1967),
overruled on other grounds Duke City Lumber Co. v. Terrel, 88 N.M. 299, 540 P.2d 229
(1975).

Rule does not excuse plaintiff who lacks capacity; once capacity is challenged, a
plaintiff must show capacity. Mackey v. Burke, 102 N.M. 294, 694 P.2d 1359 (Ct. App.
1984), overruled on other grounds Chavez v. Regents of Univ. of N.M., 103 N.M. 606,
711 P.2d 883 (1985).

Mere denial of capacity not specific negative averment. — The denial in an answer
of sufficient information on which to base a conclusion is not a "specific negative
averment” which places in issue the capacity of a plaintiff to sue in its capacity as a
corporation. Consolidated Placers, Inc. v. Grant, 48 N.M. 340, 151 P.2d 48 (1944).

Allegation of agency sufficient to withstand dismissal. — Where the amended
complaint alleges that the acts complained of were done by the defendants and by their
agents, the pleading was sufficient to give defendants a fair idea of what the plaintiff is
complaining. No distinct forms are necessary to state a claim and the allegations of



agency are sufficient to withstand a motion to dismiss. Gonzales v. Oil, Chem. & Atomic
Workers Int'l Union, 77 N.M. 61, 419 P.2d 257 (1966).

Fraud allegation prerequisite to considering the issue. — As no fraud is alleged as
is required by this rule, the issue is not before the court for consideration. In re
Trinchera Ranch, 85 N.M. 557, 514 P.2d 608 (1973).

Circumstances constituting fraud must be alleged with particularity. Romero v.
Sanchez, 83 N.M. 358, 492 P.2d 140 (1971).

Action for fraud against opponents of a shopping center was properly dismissed for
failure to state a claim because the circumstances constituting the fraud were not stated
with particularity. Saylor v. Valles, 2003-NMCA-037, 133 N.M. 432, 63 P.3d 1152.

Although Section 37-1-7 NMSA 1978 is applicable to both actual fraud and constructive
fraud and may be grounds for equitable estoppel for purpose of tolling the statute of
limitations, plaintiff has not made a case of fraudulent concealment. FDIC v.
Schuchmann, 319 F.3d 1247 (10th Cir. 2003).

Same particularity as required for pleading affirmative defenses. — This rule
requires the same particularity respecting the assertion of actionable fraud in a
complaint as Rule 8(c) (see now Rule 1-008 NMRA), respecting pleading affirmatively to
a preceding pleading. McLean v. Paddock, 78 N.M. 234, 430 P.2d 392 (1967),
overruled on other grounds Duke City Lumber Co. v. Terrel, 88 N.M. 299, 540 P.2d 229
(1975).

Particularity sufficient if fraud implied from facts alleged. — To plead a claim of
fraud the evidentiary details of the claim need not be alleged. There is sufficient
particularity in the pleading if the facts alleged are facts from which fraud will be
necessarily implied. The allegations should leave no doubt in the defendants' minds as
to the claim asserted against them. Steadman v. Turner, 84 N.M. 738, 507 P.2d 799
(Ct. App. 1973); Delgado v. Costello, 91 N.M. 732, 580 P.2d 500 (Ct. App. 1978).

Where the facts pled do not limit the allegations of fraud and, in the complaints of both
buyer and seller, the general and specific allegations of ongoing false representations
by real estate brokers regarding cessation of negotiations are of sufficient particularity to
apprise the broker of the claims asserted against him, there is sufficient particularity in
the pleading from which fraud will be necessarily implied and the claim asserted is clear.
Robertson v. Carmel Builders Real Estate, 2004 NMCA-056, 135 N.M. 641, 92 P.3d
653, cert. denied, 2004-NMCERT-004.

Particularity sufficient if allegations leave no doubt as to claim asserted. — The

complaint alleged fraud with sufficient particularity when the allegations left no doubt in
the defendants' minds as to the claim asserted against them and the facts alleged are
facts from which fraud would be necessarily implied; it is therefore unnecessary to use



words such as "fraud" or "fraudulent”. Maxey v. Quintana, 84 N.M. 38, 499 P.2d 356 (Ct.
App.), cert. denied, 84 N.M. 37, 499 P.2d 355 (1972).

Allegation that insurance agent to effect sale knowingly failed to disclose meaning of
coinsurance clause is sufficient allegation of the inducement element of fraud; it leaves
no doubt as to the basis for the fraud claim. Delgado v. Costello, 91 N.M. 732, 580 P.2d
500 (Ct. App. 1978).

Specific words not required in pleading. — It is unnecessary even to use words such
as "fraud" or "fraudulent”, provided that the facts alleged are such as constitute fraud in
themselves, or are facts from which fraud will be necessarily implied. Romero v.
Sanchez, 83 N.M. 358, 492 P.2d 140 (1971).

Allegation of confidential relation insufficiently particular. — An alleged
confidential relation arising between appellant and the decedent because of their being
coadventurers does not excuse appellant from averring fraud with particularity. Fullerton
v. Kaune, 72 N.M. 201, 382 P.2d 529 (1963).

Allegation that agent sells two policies with "other insurance" clauses
insufficiently particular. — Plaintiff's claim that the conduct of defendant insurer's
agent in selling two policies, each of which contained an "other insurance" provision,
amounts to fraud is insufficient to state a basis for relief, since fraud will not necessarily
be implied from such an allegation and the allegation does not inform defendants of the
claim asserted against them. Bell v. Weinacker, 88 N.M. 557, 543 P.2d 1185 (Ct. App.
1975).

Sufficiently particular facts alleged to charge fraudulent concealment. — Where
plaintiff's malpractice suit, against doctor who performed an incomplete tubal ligation on
her, relied on doctor's fraudulent concealment of that fact after having learned of it in a
pathology report to toll the statute of limitations, and plaintiff in her pleadings specified
the date of the report, its contents, and where it could be found, coupled with the
specific charge that the defendant failed to tell the plaintiff that said tubal ligation was
incomplete after having had knowledge of same, it was held that she adequately
provided the degree of specificity required for compliance with this rule. Hardin v. Farris,
87 N.M. 143, 530 P.2d 407 (Ct. App. 1974).

Reasonably concise pleading required. — When fraud is alleged, it must be
particularized as required by this rule, but it still must be as short, plain, simple, concise
and direct as is reasonable under the circumstances, and as Rules 8(a) and (e) (see
now Rule 1-008 NMRA) require. Maxey v. Quintana, 84 N.M. 38, 499 P.2d 356 (Ct.
App.), cert. denied, 84 N.M. 37, 499 P.2d 355 (1972).

Malice may be averred generally. Stewart v. Ging, 64 N.M. 270, 327 P.2d 333 (1958).

Unaffected by requirement of proof of actual malice. — Even though the New York
Times Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L. Ed. 2d 686, 95 A.L.R.2d 1412



(1964), case requires proof of "actual malice", it does not require specific pleading in
terms of the knowledge of falsity or reckless disregard of the truth. Ramsey v. Zeigner,
79 N.M. 457, 444 P.2d 968 (1968).

Substantial compliance sufficient to plead conditions precedent. — Although
insurer's amendment was entitled an affirmative defense, alleging failure to give notice
of loss and file proofs thereof, it satisfies the requirements of the rule. Were it otherwise,
the true spirit of the rule would be nullified. The purpose of the amendment is to raise
the issue of failure to comply with a condition precedent and to enable insured to meet
that issue. Gillum v. Southland Life Ins. Co., 70 N.M. 293, 373 P.2d 536 (1961).

Rule inapplicable where contract is indefinite or alternative performance is
specified. Arnold v. Wells, 21 N.M. 445, 155 P. 724 (1916) (decided under former law).

Special damages must be pleaded as well as proved in a suit for slander of title.
Garver v. Public Serv. Co., 77 N.M. 262, 421 P.2d 788 (1966).

Award of special damages unjustified absent plea of same. — Where the complaint
does not reveal any pleading requesting special damages, nor is the complaint
amended and, although a motion to amend is made, but never accepted by the court,
the court's allowance of $1,088.86 as special damages is improper. Hays v. Hudson, 85
N.M. 512, 514 P.2d 31 (1973), overruled on other grounds, Maulsby v. Magnuson, 107
N.M. 223, 755 P.2d 67 (1988).

Special damages naturally but not necessarily flow from wrongful act. — Even if
the term "pain and agony" is not understood to refer to the mental conditions described
by the witness, there is no necessity to specially plead these conditions. The test for
whether these damages must be specially pleaded is derived from the necessity to alert
the defendant as to what he must defend against. Thus general damages are such as
naturally and necessarily flow from the wrongful act, while special damages are such as
naturally, but do not necessarily, flow from it. Higgins v. Hermes, 89 N.M. 379, 552 P.2d
1227 (Ct. App.), cert. denied, 90 N.M. 8, 558 P.2d 620 (1976).

Ordinances must be pleaded and proved. — An appellate court which is not trying
the case de novo on appeal from a municipal court may not take judicial notice of
municipal ordinances and such ordinances are matters of fact which must be pleaded
and proved the same as any other fact. Coe v. City of Albuquerque, 81 N.M. 361, 467
P.2d 27 (1970).

Pleading alleging acts contrary to statute may refer generally to statute. —
Pleading stating that defendants prevented the plaintiffs from pursuing their employment
and interfered with their use of the public roads, contrary to 50-2-1 and 50-2-2 NMSA
1978, is sufficient to allege a statutory violation. Gonzales v. Oil, Chem. & Atomic
Workers Int'l Union, 77 N.M. 61, 419 P.2d 257 (1966).



No denial admits signature. — Failure to deny under oath the genuineness and due
execution of a written instrument, mentioned in and attached to complaint, admits that it
has been signed as it purports to be, notwithstanding sworn answer denying each and
every allegation of the complaint. Puritan Mfg. Co. v. Toti & Gradi, 14 N.M. 425, 94 P.
1022 (1908) (decided under former law).

Denial must be specifically addressed to signature. — If an action is brought upon a
promissory note purported to be signed by the defendant, a denial under oath of the
genuineness and due execution does not replace the requirement that the signature be
denied under oath. Oak Grove & Sierra Verde Cattle Co. v. Foster, 7 N.M. 650, 41 P.
522 (1895) (decided under former law).

Corporation estopped to deny signature of president. — In suit by payee of note
which was signed by president in presence of his brother who is treasurer, the
corporation is estopped to deny its signature or the authority of the president to sign for
the corporation, the payee having no knowledge of any limitation of authority, especially
in view of fact that similar transactions and similar notes had been acknowledged and
paid. Timberlake v. Cox Bros., 39 N.M. 183, 43 P.2d 924 (1935) (decided under former
law).

Corporation may deny signature through plea, affidavit of president. — Where
defendant corporation, through plea and affidavit of its president, denied that it executed
or authorized any person to execute promissory note in its behalf, it constituted a denial
under oath, and the trial court erred in sustaining a motion to strike it out. Oak Grove &
Sierra Verde Cattle Co. v. Foster, 7 N.M. 650, 41 P. 522 (1895) (decided under former
law).

Denial under this rule not affirmative defense. — A denial by the alleged maker of a
promissory note, under oath, of the signature thereto, charging also that the signature is
a forgery, places in issue the genuineness and due execution of the same, and does not
constitute an affirmative defense. Wight v. Citizens' Bank, 17 N.M. 71, 124 P. 478
(1912) (decided under former law).

Absent denial under oath, genuineness of writing not in issue. — Where
defendants have admitted execution of a note, and no denial under oath of the
genuineness of the note attached as an exhibit was made, the terms of the note are
self-explanatory and no material issue remaining to be determined except the unpaid
balance, court properly enters summary judgment against defendants. General
Acceptance Corp. v. Hollis, 75 N.M. 553, 408 P.2d 53 (1965) (decided under former
law).

Writing of corporation denied by affidavit of president. — In a suit against a
corporation in assumpsit on a promissory note, purporting on its face to be the
obligation of the company executed by its treasurer, where the defendant pleads that it
has neither executed the note nor authorized anyone to execute it in its behalf, which
was verified by the affidavit of its president, such plea so verified constitutes a denial



under oath. Oak Grove & Sierra Verde Cattle Co. v. Foster, 7 N.M. 650, 41 P. 522
(1895) (decided under former law).

Rule construed to allow determination on merits. — Rule 15(b) (see now Rule 1-015
NMRA) requires that the court may and should permit the pleadings to be freely
amended in order to aid in the presentation of the merits of the controversy, as long as
the opposing party is not actually prejudiced, and as this rule is now integrated with the
New Mexico Rules of Civil Procedure, it should be construed to conform with the
general tenor of the rules, i.e., to reach the merits of the controversy and not determine
the case on a mere technicality. Kleeman v. Fogerson, 74 N.M. 688, 397 P.2d 716
(1964).

Original writing not required for evidence. — Where original lease was fully set out
in the complaint, made a part of it, and its genuineness admitted by the pleadings, the
original lease does not have to be formally offered in evidence. City of Hot Springs v.
Hot Springs Fair & Racing Ass'n, 56 N.M. 317, 243 P.2d 619 (1952).

Attached writing not evidence until admitted. — The affidavit is an instrument upon
which the action is founded and cannot be admitted in evidence unless attached to the
complaint; but unless and until offered in evidence, it remains as it is - merely a part of
the pleadings. Wagner v. Hunton, 76 N.M. 194, 413 P.2d 474 (1966).

Attachment not required where writing not basis of claim. — Where writing is
merely an item of evidence in a party's claim, a copy thereof need not be attached to the
complaint. Underwood v. Sapir, 58 N.M. 539, 273 P.2d 741 (1954).

Escrow agreement admissible in suit for contract damages. — In a suit not based
on an escrow agreement, but instead on damages under a contract, this rule in no way
operates as a bar to admission of the escrow agreement, to aid the court in ascertaining
the intention of the parties as to whether the escrow provision is meant to be the
exclusive remedy in case of breach. Foster v. Colorado Radio Corp., 381 F.2d 222
(10th Cir. 1967).

Instrument of assignment admissible in action for accounting. — Where cross-
complaint is not based on the instrument of assignment, the assignment, when offered
in evidence, is not objectionable for failure to file such instrument, or a copy thereof, in
compliance with this section. Lohman v. Reymond, 18 N.M. 225, 137 P. 375 (1913)
(decided under former law).

Conditional sales contract admissible in action for default. — In action by
conditional vendor to recover, for default, property sold under conditional sales contract,
the contract is not basis of the action within the meaning of this rule, and is admissible,
though no copy thereof is attached to the complaint, as evidence of ownership. Beebe
v. Fouse, 27 N.M. 194, 199 P. 364 (1931) (decided under former law).



Notice of filing mechanic's lien admissible in foreclosure action. — In action to
foreclose a mechanic's lien, a copy of the notice of lien need not be attached to the
complaint, the action not being founded on the notice. Weggs v. Kreugel, 28 N.M. 24,
205 P. 730 (1922) (decided under former law).

Power of attorney admissible in action preliminary to foreclosing mortgage. —
Where the action is in replevin, preliminary to foreclosure of chattel mortgage, to secure
possession of a herd of cattle, and power of attorney has been given under which the
mortgage was executed for mortgagor, the action is founded on the chattel mortgage
and there is no necessity of attaching the power of attorney to the pleading. Laws v.
Pyeatt, 40 N.M. 7, 52 P.2d 127 (1935) (decided under former law).

Orders, contracts admissible for defense of failure of consideration. — In suit on
note, where defense is partial failure of consideration in that refrigerator and light plant
for which note was given was destroyed by fire and was uninsured although
represented to purchaser to have been insured, written orders and contracts for
refrigerator and light plant are admissible in evidence, although copies were not
attached to answer, since they were not the foundation of the defense. Nixon-Foster
Serv. Co. v. Morrow, 41 N.M. 67, 64 P.2d 92 (1936) (decided under former law).

Written notice required as condition precedent need not be attached to plead
performance. — While the giving of written notice of default as provided for in a lease
is a condition precedent, in pleading performance it is sufficient to aver generally that all
such conditions have been performed and it is not necessary to attach the notice or a
copy thereof to the complaint. City of Hot Springs v. Hot Springs Fair & Racing Ass'n, 56
N.M. 317, 243 P.2d 619 (1952).

Inadvertent omission to attach not fatal absent prejudice. — Where plaintiffs’
complaint pleads the contract and recites a copy of it is attached as an exhibit, but no
copy is attached, and the same is true of the first amended complaint, such omission
apparently being inadvertent, as the answer does not deny the allegation of such
attachment and in fact makes reference to the contract's having been so attached, and,
moreover, defendant in his counterclaim pleads the contract and attaches a copy of it as
an exhibit, then court's overruling defendant's objection to introduction of contract into
evidence on the basis of this rule, if error, is harmless. Chavez v. Gribble, 83 N.M. 688,
496 P.2d 1084 (1972).

Inapplicable to statutory quiet title action. — One who, in an action to quiet title, files
a complaint in statutory form need not attach thereto the instruments upon which he
relies to prove his claim of title. Brown v. Gurley, 58 N.M. 153, 267 P.2d 134 (1954).

Nonattachment cured where opponent relies on same writing. — Where, in action
of ejectment to recover real estate, plaintiff fails to plead either an original or copy of the
contract on which his title was founded, such failure is cured by the fact that defendant
claimed the same contract to be the source of his own title, and thus recognizes it as



properly in evidence. Lopez v. Lucero, 39 N.M. 432, 48 P.2d 1031 (1935) (decided
under former law).

Inapplicable to oral agreements, letters, agreements derived from
correspondence. — This rule applies to written instruments upon which action or
defense is founded and which are referred to in the pleadings, and not to a contract
founded upon oral agreements, and letters, and agreements deduced from
correspondence. Daughtry v. B.F. Collins Inv. Co., 28 N.M. 151, 207 P. 575 (1922)
(decided under former law).

Substantial compliance sufficient. — A substantial compliance with this rule occurs
where the signed note is copied in the amended complaint, pleading that note is
payable to order of maker and endorsed in blank, even though the pleadings fail to
show endorsements. Romero v. Hopewell, 28 N.M. 259, 210 P. 231 (1922); Miller v.
Preston, 4 N.M. (Gild.) 396, 17 P. 565 (1888) (decided under former law).

Citing repealed statute not fatal to complaint. — A complaint which used the words
"inverse condemnation,” but cited a repealed statute, was sufficiently specific to state a
claim upon which relief could be granted. Landavazo v. Sanchez, 111 N.M. 137, 802
P.2d 1283 (1990).

Nondenial admits execution of writing. — In a suit on interest coupons, where there
is no plea denying under oath the execution of the coupons, they are admissible in
evidence under the common-money counts, without further proof of their execution.
Coler v. Board of County Comm'rs, 6 N.M. 88, 27 P. 619 (1891) (decided under former
law).

Genuineness admitted absent denial under oath. — After an answer to a verified
complaint on a promissory note had been stricken out as "sham and unverified,” and
defendant has elected not to amend, but to stand on his answer, it is not error to
adjudge him in default and to render judgment against him. Pilant v. S. Hirsch & Co., 14
N.M. 11, 88 P. 1129 (1907) (decided under former law).

Writing in control of opponent admissible regardless of attachment. — Where a
highway contractor's bond remains in the possession and control of the state and its
agencies, and subcontractor suing thereon cannot include it in his pleading, it is not
error to receive the bond in evidence. Silver v. Fidelity & Deposit Co., 40 N.M. 33, 53
P.2d 459 (1935) (decided under former law).

Law reviews. — For survey, "Civil Procedure in New Mexico in 1975," see 6 N.M.L.
Rev. 367 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. Jur. 2d Associations and Clubs §
59; 19 Am. Jur. 2d Corporations 88 2220, 2225; 22 Am. Jur. 2d Damages 8 26 et seq.;
37 Am. Jur. 2d Fraud and Deceit 88§ 424 to 427; 51 Am. Jur. 2d Limitations of Actions 8



459; 61A Am. Jur. 2d Pleading 88 12, 19, 31, 32, 51, 52, 69 to 79, 127, 128, 141, 144 to
149,168 t0 173, 177, 183, 204.

Necessity and sufficiency of reply to answer pleading statute of limitations, 115 A.L.R.
755.

Pleading res judicata, 120 A.L.R. 8
Manner of pleading foreign statute, 134 A.L.R. 570.

Pleading or attempting to prove by way of setoff, counterclaim, or recoupment, related
claim barred by statute of limitations, as waiver of defendant's plea of limitation against
plaintiff's claim, 137 A.L.R. 324.

Amendment of pleading with respect to parties or their capacity as ground for a
continuance, 67 A.L.R.2d 477.

Necessity and manner, in personal injury or death action, of pleading special damages
in nature of medical, nursing, and hospital expenses, 98 A.L.R.2d 746.

Punitive damages: relationship to defendant's wealth as factor in determining propriety
of award, 87 A.L.R.4th 141.

7 C.J.S. Associations 88 40 to 44; 25 C.J.S. Damages 8§ 131; 54 C.J.S. Limitations of
Actions § 282; 71 C.J.S. Pleading 88 9 to 14, 21, 22, 25, 27, 33, 53, 54, 76, 80, 86 to
88, 372, 375.

1-010. Form of pleadings.

A. Caption; names of parties. Every pleading shall contain a caption setting forth
the name of the court, the title of the action, the file number, and a designation as in
Paragraph A of Rule 1-007 NMRA. In the complaint the title of the action shall include
the names of all the parties, but in other pleadings it is sufficient to state the name of the
first party on each side with an appropriate indication of other parties.

B. Paragraphs; separate statements. All averments of claim or defense shall be
made in numbered paragraphs, the contents of each of which shall be limited as far as
practicable to a statement of a single set of circumstances; and a paragraph may be
referred to by number in all succeeding pleadings. Each claim founded upon a separate
transaction or occurrence and each defense other than denials shall be stated in a
separate count or defense whenever a separation facilitates the clear presentation of
the matters set forth.

C. Adoption by reference; exhibits. Statements in a pleading may be adopted by
reference in a different part of the same pleading or in another pleading or in any



motion. A copy of any written instrument which is an exhibit to a pleading is a part
thereof for all purposes.

[Approved, effective August 1, 1942; as amended, effective January 1, 1987; August 1,
1989; as amended by Supreme Court Order 07-8300-16, effective August 1, 2007.]

ANNOTATIONS

The 2007 amendment, approved by Supreme Court Order 07-8300-16, effective
August 1, 2007, amended Paragraph B to delete the sentence prohibiting an allegation
for damages in a specific amount unless it is a necessary allegation of the complaint.
See Rule 1-008 NMRA was also amended by Supreme Court Order 07-8300-16 to add
the sentence deleted from this rule.

l. GENERAL CONSIDERATION.

Cross references. — As to when name of defendant unknown, see 38-2-6 NMSA
1978.

Compiler's notes. — This rule in conjunction with Rule 1-008 is deemed to have
superseded 105-404, 105-501, 105-511, 105-525, C.S. 1929, which were substantially
the same.

Notice of contest in election case takes place of conventional complaint in an
ordinary lawsuit and it must contain a plain statement of the claim showing that the
pleader is entitled to relief. Ferran v. Trujillo, 50 N.M. 266, 175 P.2d 998 (1946) (decided
under former law).

Law reviews. — For article, "Attachment in New Mexico - Part |," see 1 Nat. Resources
J. 303 (1961).

For annual survey of civil procedure in New Mexico, see 18 N.M.L. Rev. 287 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A Am. Jur. 2d Pleading 88 31 to 79,
112to 116, 118 to 126, 129, 136, 159, 161, 180, 181 205 to 207, 209 to 211.

Propriety and effect of use of fictitious name of plaintiff in federal court, 97 A.L.R. Fed.
369.

71 C.J.S. Pleading 88 9, 63 to 98, 371 to 375.
Il. CAPTION.

All parties on one side not one party. — The New Mexico Rules of Civil Procedure,
as well as the common understanding of what is meant by a party to a lawsuit, are



inconsistent with the position that all parties on one side of a lawsuit are but one party.
Romero v. Felter, 83 N.M. 736, 497 P.2d 738 (1972).

[I. PARAGRAPHS.

The objective of the paragraph is clarity in pleading. At the same time dilatory
motions for separate paragraphing or separate statements are discouraged, since rigid
requirements are not laid down. Jernigan v. New Amsterdam Cas. Co., 69 N.M. 336,
367 P.2d 519 (1961).

Multiple counts arising from one transaction considered alternative pleadings. —
Where a complaint is in separate counts, and all counts arise from the same transaction
or occurrence, such a complaint will be considered as a whole with the counts to be
viewed as alternative pleadings of one cause of action even though against more than
one defendant; each count need not be sufficient in itself nor state a claim upon which
relief can be granted. Jernigan v. New Amsterdam Cas. Co., 69 N.M. 336, 367 P.2d 519
(1961).

Even flagrant violators have right to amend. — It was an abuse of discretion by the
trial court to dismiss complaint without leave to amend although it disclosed flagrant
disregard of this rule. Hambaugh v. Peoples, 75 N.M. 144, 401 P.2d 777 (1965);
Peoples v. Peoples, 72 N.M. 64, 380 P.2d 513 (1963).

Complete statement of specific facts for contest necessary. — Allegation in notice
of election contest that "by reason of the erroneous receiving, counting, tallying, and
return of the votes . . . the correct result thereof was not certified to the county
canvassing board" was not a sufficiently complete statement of the specific facts on
which the grounds for contest were based. Ferran v. Truijillo, 50 N.M. 266, 175 P.2d 998
(1946) (decided under former law).

Request for specific money damages. — Where filing of original complaint initiating
civil action preceded the effective date of this rule, a subsequent amended complaint

was not subject to Subsection B's prohibition of requests for specific money damages.
R.A. Peck, Inc. v. Liberty Fed. Sav. Bank, 108 N.M. 84, 766 P.2d 928 (Ct. App. 1988)

(decided under former law).

IV.  ADOPTION BY REFERENCE.

Pleadings from a separate case. — Paragraph C of this rule does not authorize a
party to incorporate by reference pleadings from a separate case into the pleadings in
the case at bar. Bronstein v. Biava, 114 N.M. 351, 838 P.2d 968 (1992).

Not necessary to attach notice of default to complaint. — While the giving of written
notice of default as provided for in a lease is a condition precedent, in pleading
performance it is sufficient to aver generally that all such conditions have been
performed and it is not necessary to attach the notice or copy thereof to the complaint.



City of Hot Springs v. Hot Springs Fair & Racing Ass'n, 56 N.M. 317, 243 P.2d 619
(1952).

1-011. Signing of pleadings, motions and other papers; sanctions;
self-affirmation in lieu of notarization.

A. Signing of pleadings, motions, and other papers; sanctions. Every pleading,
motion and other paper of a party represented by an attorney, shall be signed by at
least one attorney of record in the attorney's individual name, whose address and
telephone number shall be stated. A party who is not represented by an attorney shall
sign the party's pleading, motion or other paper and state the party's address and
telephone number. The signature of an attorney or party constitutes a certificate by the
signer that the signer has read the pleading, motion or other paper; that to the best of
the signer's knowledge, information and belief there is good ground to support it; and
that it is not interposed for delay. If a pleading, motion or other paper is signed with
intent to defeat the purpose of this rule, it may be stricken as sham and false and the
action may proceed as though the pleading or other paper had not been served. If a
pleading, motion or other paper is not signed, it shall be stricken unless it is signed
promptly after the omission is called to the attention of the pleader or movant. For a
willful violation of this rule an attorney or party may be subjected to appropriate
disciplinary or other action. Similar action may be taken if scandalous or indecent matter
is inserted. A "signature” means an original signature, a copy of an original signature, a
computer generated signature or any other signature otherwise authorized by law.

B. Self-affirmation in lieu of notarization. Any person required or permitted under
these rules to provide a written sworn statement, including a declaration, verification,
certificate, oath, affirmation, acknowledgment, or affidavit may do so without the need
for notarization by a notary public. Such a statement must state the date of execution,
be signed by the person, and recite in writing that it is affirmed by the person under
penalty of perjury under the laws of the State of New Mexico to be true and correct.

[As amended, effective January 1, 1995; March 1, 2005; as amended by Supreme
Court Order 07-8300-40, effective February 25, 2008; by Supreme Court Order 08-
8300-022, effective September 12, 2008.]

Committee commentary. — New Mexico has enacted an Electronic Authentication
Documentation Act which provides for the Secretary of State to register electronic
signatures using the public key technology. See Section 14-15-4 NMSA 1978.

Committee Commentary for 2008 amendment. — The 2008 amendment to Rule 1-
011 NMRA provides that any written sworn statement required or permitted under the
Rules of Civil Procedure for the District Courts may be accomplished by a signed
statement affirmed by the person under penalty of perjury without the need for
notarization. See Section 30-25-1 NMSA 1978 ("Perjury consists of making a false
statement under oath or affirmation, material to the issue or matter involved in the
course of any judicial, administrative, legislative or other official proceeding, knowing



such statement to be untrue."). Although Paragraph B now permits self-affirmation of
documents in lieu of notarization, the rule change is not intended to alter any statutory
requirements that may exist for notarizing documents to be filed with the courts or other
governmental agencies. Moreover, nothing in the 2008 amendment prohibits a person
from using a notary, and many of the Civil Forms for use in the district courts still include
the option for notarization. The 2008 amendment simply provides an alternative method
for providing written sworn statements that may be permitted or required under these
rules.

ANNOTATIONS

Cross references. — For verification of petition in divorce actions, see 40-4-6 NMSA
1978.

For verification of pleadings in action for seizure of illegal oil, see 70-2-32 NMSA 1978.

The 1997 amendment, effective January 1, 1997, added the last sentence defining
"signature”.

The 2008 amendment, approved by Supreme Court Order 08-8300-022, effective
September 12, 2008, deleted language in Subsection A which provided that pleadings
need not be verified or accompanied by affidavit and that abolished the rule in equity
that averments of an answer must be overcome by two witness or one witness and
other corroborating circumstances; added Subsection B; and added the Committee
comment for the 2008 amendment.

Compiler's notes. — This rule, in conjunction with Rule 1-005, is deemed to have
superseded 105-510 and 105-705, C.S. 1929. It is further deemed to partially
supersede 105-415, C.S. 1929, and to supersede 105-424, 105-425, 105-821, C.S.
1929.

Sanctions. — The district court's imposition of sanctions on plaintiff was appropriate
where plaintiff agreed to purchase property subject to the right of defendants to reside
on the property until the closing on the sale; plaintiff made a partial payment of the
purchase price and the seller executed, but did not deliver, a deed on December 11,
2003; plaintiff filed an unlawful detainer action in December; but plaintiff did not pay the
balance of the purchase price until May 26, 2003, the closing occurred when plaintiff
paid the balance of the purchase price and plaintiff could not have pleaded with good
cause that the transaction was closed in December. Benavidez v. Benavidez, 2006-
NMCA-138, 140 N.M. 637, 145 P.3d 117.

Purpose. — The primary goal of this rule is to deter baseless filings in district court by
testing the conduct of counsel. Rivera v. Brazos Lodge Corp., 111 N.M. 670, 808 P.2d
955 (1991).



The objectives sought by this rule and the wording of the rule primarily place a moral
obligation upon the lawyer to satisfy himself that there are good grounds for the action
or defense. This requires honesty and good faith in pleading. Rivera v. Brazos Lodge
Corp., 111 N.M. 670, 808 P.2d 955 (1991).

The "good ground” provision in this rule is to be measured by subjective standards
at the time of the signing of the pleading. Any violation depends on what the attorney or
litigant knew and believed at the relevant time and involves the question of whether the
litigant or attorney was aware that a particular pleading should not have been brought.
Rivera v. Brazos Lodge Corp., 111 N.M. 670, 808 P.2d 955 (1991).

The "good ground" provision of this rule is measured by a subjective standard: Any
violation depends on what the attorney or litigant knew and believed at the relevant time
(the signing of the pleading) and involves the question of whether the litigant or attorney
was aware that a particular pleading should not have been brought. Lowe v. Bloom, 112
N.M. 203, 813 P.2d 480 (1991).

Husband signing pleading as attorney-in-fact equivalent to wife signing. — Where
defendant did not personally sign the answer in the prior suit, in which appeared the
admission of the debt later sued upon, but in her answer in the later suit she admitted
her deceased husband signed the answer in the prior suit as attorney for her and
himself, and no question had been raised as to his authority to sign the answer as her
attorney or to make the admission on her behalf, then his signature on her behalf to the
answer in the prior suit had the same effect as if she had personally signed. Smith v.
Walcott, 85 N.M. 351, 512 P.2d 679 (1973).

Where an appellant is obviously present before the court and vigorously pursuing his
case - although his name is missing from the caption of the case and he has
erroneously designated someone else as the appellant - the court and all those
concerned may yet have sufficient knowledge of the parties and their positions to hear
the merits of the case. Mitchell v. Dona Ana Sav. & Loan Ass'n, 111 N.M. 257, 804 P.2d
1076 (1991).

Pleading stricken when required verification omitted. — Where a verification is
required and is omitted, the pleading may be stricken out or judgment may be had on
the pleadings. Hyde v. Bryan, 24 N.M. 457, 174 P. 419 (1918)(decided under former
law).

Where the attorney objected to the judgment which included sanction, and the court
also gave him notice through the order to show cause, this afforded the attorney not
only the essential facts but also the notice and an opportunity to be heard; the attorney
was afforded all the process he was due. Dona Ana Sav. & Loan Ass'n v. Mitchell, 113
N.M. 576, 829 P.2d 655 (Ct. App. 1991).



Sworn statement not required. — Service of a sworn statement before imposing
sanctions is not required. Dona Ana Sav. & Loan Ass'n v. Mitchell, 113 N.M. 576, 829
P.2d 655 (Ct. App. 1991).

Motion to vacate a judgment need not be verified. Sheppard v. Sandfer, 44 N.M.
357,102 P.2d 668 (1940)(decided under former law).

District court improperly imposed sanctions against an attorney for willfully failing to
disclose the pendency of an action in another state involving the same issue, where the
sanction awarded was based on what the attorney failed to disclose to the court, as
opposed to a defect in his pleading. Cherryhomes v. Vogel, 111 N.M. 229, 804 P.2d 420
(Ct. App. 1990).

Sanctions should be entered against an attorney rather than a party for violation of the
"good ground" requirement of this rule only when a pleading or other paper is
unsupported by existing law rather than unsupported by facts. Rivera v. Brazos Lodge
Corp., 111 N.M. 670, 808 P.2d 955 (1991).

Sanctions for filing attorney charging lien. — Where attorney significantly
contributed to client's ultimate recovery on the client's claim, which client obtained after
the attorney was discharged, the attorney's charging lien for a contingent fee based on
the recovery stated a colorable claim and the attorney was not subject to sanctions.
Rangel v. Save Mart, Inc., 2006-NMCA-120, 140 N.M. 395, 142 P.3d 983.

Sanction for excessive fee. — Where attorney recovered a $5,000 medical payment,
attorney made a substantial contribution to the client's ultimate recovery of an additional
$18,000, which the client obtained after the attorney was discharged, the attorney's
claim for a 40% contingent fee on the recovery was not so unreasonable as to warrant
sanctions. Rangel v. Save Mart, Inc., 2006-NMCA-120, 140 N.M. 395, 142 P.3d 983.

Procedural due process. — Rule 11 sanctions should be imposed rarely, they should
be levied only if the mandates of procedural due process are obeyed. Rivera v. Brazos
Lodge Corp., 111 N.M. 670, 808 P.2d 955 (1991).

Determining whether process is due in a Rule 11 case requires an application of familiar
principles of due process. The timing and content of the notice and the nature of the
hearing will depend upon an evaluation of all the circumstances and an appropriate
accommodation of the competing interests involved. Rivera v. Brazos Lodge Corp., 111
N.M. 670, 808 P.2d 955 (1991).

Appellate review of Rule 11 determination. — An appellate court should apply an
abuse-of-discretion standard in reviewing all aspects of a trial court's Rule 11
determination. An abuse of discretion will be found when the trial court's decision is
clearly untenable or contrary to logic and reason. Rivera v. Brazos Lodge Corp., 111
N.M. 670, 808 P.2d 955 (1991).



Case was remanded to the district court for the entry of findings and conclusions on the
imposition of Rule 11 sanctions, where the supreme court was unable to review whether
an abuse of discretion occurred in the imposition of sanctions for the filing of plaintiff's
complaint without speculation about the subjective knowledge of the relevant facts and
applicable law held by plaintiff and his attorney at the time of filing. Rivera v. Brazos
Lodge Corp., 111 N.M. 670, 808 P.2d 955 (1991).

Evidence of willful violation lacking. — An earlier action for attorney fees was
disposed of through a voluntary dismissal without prejudice and with no answer having
been filed. The later filing of a malpractice claim against the plaintiffs in the earlier action
was not a violation of this rule. Whether the claim for malpractice was a compulsory
counterclaim in the earlier action was a question on which reasonable lawyers and
judges could have differed. Lowe v. Bloom, 112 N.M. 203, 813 P.2d 480 (1991).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61B Am. Jur. 2d Pleading §8§ 881 to
898.

Sufficiency of verification of pleading by person other than party to action, 7 A.L.R. 4
Perjury in verifying pleadings, 7 A.L.R. 1283.
Civil liability of attorney for abuse of process, 97 A.L.R.3d 688.

Comment Note - General principles regarding imposition of sanctions under Rule 11,
Federal Rules of Civil Procedure, 95 A.L.R. Fed. 107.

Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in actions for defamation, 95 A.L.R. Fed. 181.

Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in action for wrongful discharge from employment,
96 A.L.R. Fed. 13.

Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in actions for securities fraud, 97 A.L.R. Fed. 107.

Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in actions for infliction of emotional distress, 98
A.L.R. Fed. 442.

Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in antitrust actions, 99 A.L.R. Fed. 573.

Procedural requirements for imposition of sanctions under Rule 11, Federal Rules of
Civil Procedure, 100 A.L.R. Fed. 556.



71 C.J.S. Pleading 88 339 to 366.

1-012. Defenses and objections; when and how presented; by
pleading or motion; motion for judgment on the pleadings.

A. When presented. A defendant shall serve his answer within thirty (30) days after
the service of the summons and complaint upon him. A party served with a pleading
stating a cross-claim against him shall serve an answer thereto within thirty (30) days
after the service upon him. The plaintiff shall serve his reply to a counterclaim in the
answer within thirty (30) days after service of the answer, or, if a reply is ordered by the
court, within thirty (30) days after service of the order, unless the order otherwise
directs. The service of a motion permitted under this rule alters these periods of time as
follows, unless a different time is fixed by order of the court:

(1) if the court denies the motion or postpones its disposition until the trial on
the merits, the responsive pleading shall be served within ten (10) days after the court's
action;

(2) if the court grants a motion for a more definite statement, the responsive
pleading shall be served within ten (10) days after the service of the more definite
statement.

B. How presented. Every defense, in law or fact, to a claim for relief in any
pleading, whether a claim, counterclaim, cross-claim or third-party claim, shall be
asserted in the responsive pleading thereto if one is required, except that the following
defenses may at the option of the pleader be made by motion:

(1) lack of jurisdiction over the subject matter;

(2) lack of jurisdiction over the person;

3) improper venue;

(4) insufficiency of process;

(5) insufficiency of service of process;

(6) failure to state a claim upon which relief can be granted;

(7) failure to join a party under Rule 1-019 NMRA.

A motion making any of these defenses shall be made before pleading if a further
pleading is permitted. No defense or objection is waived by being joined with one or
more other defenses or objections in a responsive pleading or motion. If a pleading sets

forth a claim for relief to which the adverse party is not required to serve a responsive
pleading, he may assert at the trial any defense in law or fact to that claim for relief. If,



on a motion asserting the defense in Subparagraph (6) of this paragraph to dismiss for
failure of the pleading to state a claim upon which relief can be granted, matters outside
the pleading are presented to and not excluded by the court, the motion shall be treated
as one for summary judgment and disposed of as provided in Rule 1-056 NMRA, and all
parties shall be given reasonable opportunity to present all material made pertinent to
such a motion by Rule 1-056 NMRA. Motions shall be prepared and submitted in the
manner required by Rule 1-007.1 NMRA.

C. Motion for judgment on the pleadings. After the pleadings are closed but
within such time as not to delay the trial, any party may move for judgment on the
pleadings. If, on a motion for judgment on the pleadings, matters outside the pleadings
are presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 1-056 NMRA, and all parties
shall be given reasonable opportunity to present all material made pertinent to such a
motion by Rule 1-056 NMRA.

D. Preliminary hearings. The defenses specifically enumerated in Subparagraphs
(1) to (7) in Paragraph B of this rule, whether made in a pleading or by motion, and the
motion for judgment mentioned in Paragraph C of this rule shall be heard and
determined before trial on application of any party, unless the court orders that the
hearing and determination thereof be deferred until the trial.

E. Motion for more definite statement. If a pleading to which a responsive
pleading is permitted is so vague or ambiguous that a party cannot reasonably be
required to frame a responsive pleading, he may move for a more definite statement
before interposing his responsive pleading. The motion shall point out the defects
complained of and the details desired. If the motion is granted and the order of the court
is not obeyed within ten (10) days after notice of the order or within such other time as
the court may fix, the court may strike the pleading to which the motion was directed or
make such order as it deems just.

F. Motion to strike. Upon motion made by a party before responding to a pleading
or, if no responsive pleading is permitted by these rules, upon motion made by a party
within thirty (30) days after the service of the pleading upon him or upon the court's own
initiative at any time, the court may order stricken from any pleading any insufficient
defense or any redundant, immaterial, impertinent or scandalous matter.

G. Consolidation of defenses in motion. A party who makes a motion under this
rule may join with it any other motions herein provided for and then available to him. If a
party makes a motion under this rule but omits therefrom any defense or objection then
available to him which this rule permits to be raised by motion, he shall not thereafter
make a motion based on the defense or objection so omitted, except a motion as
provided in Subparagraph (2) of Paragraph H of this rule on any of the grounds there
stated.

H. Waiver or preservation of certain defenses.



(1) A defense of lack of jurisdiction over the person, improper venue,
insufficiency of process or insufficiency of service of process is waived:

(a) if omitted from a motion in the circumstances described in Paragraph G of
this rule; or

(b) if it is neither made by motion under this rule nor included in a responsive
pleading or an amendment thereof permitted by Rule 1-015 NMRA to be made as a
matter of course.

(2) A defense of failure to state a claim upon which relief can be granted, a
defense of failure to join a party indispensable under Rule 1-019 NMRA and an
objection of failure to state a legal defense to a claim may be made in any pleading
permitted or ordered under Rule 1-007 NMRA, or by motion for judgment on the
pleadings, or at the trial on the merits.

(3) Whenever it appears by suggestions of the parties or otherwise that the
court lacks jurisdiction of the subject matter, the court shall dismiss the action.

[As amended, effective August 1, 1989.]
ANNOTATIONS

Cross references. — For certain defenses not allowed for injuries to employees, see
52-1-8 NMSA 1978.

For determining validity of actions of irrigation district, time to answer petitions, see 73-
11-8 NMSA 1978.

Compiler's notes. — Paragraph A is deemed to have superseded 105-423, C.S. 1929,
which was substantially the same. It is also deemed to have superseded 105-420, C.S.
1929, with Rule 1-008 NMRA, relating to replies and demurrers to the answer. It is also
deemed to have superseded former Trial Court Rule 105-703a, relating to tolling of the

time to plead.

Paragraph B is deemed to have superseded 105-409 to 105-415, C.S. 1929, relating to
pleas in abatement, demurrers and waiver of defects not apparent on the face of the
pleading. It is also deemed to have superseded former Trial Court Rule 105-408,
relating to order of defensive pleadings and motions.

Paragraph E is deemed to have superseded 105-503 and 105-504, C.S. 1929, which
were substantially the same.

Paragraph F is deemed to have superseded 105-503 and 105-504, C.S. 1929, which
were substantially the same.



Paragraph H is deemed to have superseded 105-415, C.S. 1929, which was
substantially the same.

l. GENERAL CONSIDERATION.
Trial evidence can establish the district court’s jurisdiction over a defendant

following an improperly denied motion to dismiss. Capco Acquiscub, Inc. v. Greka
Energy Corporation, 2008-NMCA-153, N.M. , P.3d

Supplemental allegations to support standing. — For purposes of ruling on a motion
to dismiss for want of standing, the court may allow the plaintiff to supply particularized
allegations of fact by affidavit to support the plaintiff's standing. Protection and
Advocacy System v. City of Albuquerque, 2008-NMCA-149, N.M. , P.3d

Individual standing. — Individuals who alleged that they had been diagnosed with
mental illness and other facts to show that they met the criteria for the application to
them of a proposed municipal assisted out patient treatment ordinance which provided
for the taking of mentally ill persons in to custody who refused to be examined by a
physician or who refused to comply with court-ordered treatment and who alleged that
the ordinance denied individuals the right to refuse treatment contrary to state law which
protected the right of mentally ill persons with capacity to refuse treatment, sufficiently
alleged a credible threat of injury stemming from the ordinance and had standing to
challenge the ordinance. Protection and Advocacy System v. City of Albuquerque,
2008-NMCA-149,  NM. ___ ,  P3d___ .

Organizational standing. — The protection and advocacy system established by
Congress in 42 U.S.C. 88 10801 to 10851 to protect and advocate the rights of
individuals with mental illness whose constituents have standing to sue in their own right
also has standing to challenge the proposed adoption of a municipal assisted out
patient treatment ordinance which provided for the taking in to custody of mentally ill
persons who refused to be examined by a physician or who refused to comply with
court-ordered treatment. Protection and Advocacy System v. City of Albuquerque, 2008-
NMCA-149,  N.M. : P.3d

Forum-selection contract clauses are properly treated as venue defenses. Ferrell
v. Allstate Insurance Company, 2008-NMSC-042, 144 N.M. 405, reversing 2007-NMCA-
017, 141 N.M. 72, 150 P.3d 1022.

Firefighter’s rule does not bar plaintiff’s claim for intentional infliction of
emotional distress. — A firefighter may recover damages if such damages were
proximately caused by intentional conduct, or reckless conduct, provided that the harm
to the firefighter exceeded the scope of risks inherent in the firefighter’'s professional
duties. Baldonado v. El Paso Natural Gas Company, 2008-NMSC-005, 143 N.M. 373,
176 P.3d 1105.



Claim that fees imposed an excise tax. — The trial court erred in dismissing
complaint alleging fee structure in animal control ordinance was primarily a revenue
matter because the issue of whether license and permit fees were reasonable
presented a question of fact requiring the district court to weigh evidence. Rio Grande
Kennel Club v. City of Albuquerque, 2008-NMCA-093, 144 N.M. 636, 190 P.3d 1131.

Claim that animal control ordinance infringes on interstate commerce. — The trial
court erred in dismissing complaint because the issue of whether the mandatory spay
and neuter provisions of the city’s animal control ordinance would prohibit and eliminate
the flow of business commerce as it relates to the sale of well-bred pets presented a
guestion of fact requiring the district court to weigh evidence. Rio Grande Kennel Club
v. City of Albuquerque, 2008-NMCA-093, 144 N.M. 636, 190 P.3d 1131.

Firefighter’s rule. — A firefighter may recover damages if such damages were
proximately caused by intentional conduct, or reckless conduct, provided that the harm
to the firefighter exceeded the scope of risks inherent in the firefighter’s professional
duties. Baldonado v. El Paso Natural Gas Company, 2008-NMSC-005, 143 N.M. 288,
176 P.3d 277, reversing 2008-NMCA-010, 143 N.M. 297, 176 P.3d 266.

Failure to plead statutory bar to payment. — Where the defendants did not plead
payment as a defense or move to amend their defense and filed a motion for summary
judgment on the ground that the plaintiff was statutorily barred from seeking payment
from the defendants and where the plaintiff did not object at the time to payment being
used as a defense, the court property granted summary judgment on the ground that
there was a statutory bar to payment. Alliance Health of Santa Teresa, Inc. v. Natl.
Presto Industries, Inc., 2007-NMCA-157, 143 N.M. 133, 173 P.3d 55.

Malicious abuse of process based on procedural impropriety. — A malicious abuse
of process claim based on procedural impropriety does not depend upon the outcome of
the underlying lawsuit and recovery by the plaintiff is not an absolute defense to a
malicious abuse of process claim founded on a procedural improprieity. Fleetwood
Retail Corp. of N.M. v. Ledoux, 2007-NMSC-047, 142 N.M. 150, 164 P.3d 31.

Malicious abuse of process based on probable cause. — A malicious abuse of
process claim based on probable cause is not a claim-by-claim inquiry, but is
determined as to the lawsuit in its entirety and any recovery by the plaintiff is an
absolute defense to a malicious abuse of process claim founded on lack of probable
cause. Fleetwood Retail Corp. of N.M. v. Ledoux, 2007-NMSC-047, 142 N.M. 150, 164
P.3d 31.

Breach of contract claim dismissed. — The district court did not err when it
dismissed plaintiff's breach of contract claim because defendant never entered into the
contract from which the breach of contract claim originated. Healthsource, Inc. v. X-Ray
Associates, 2005-NMCA-097, 138 N.M. 70, 116 P.3d 861, cert. denied, 2005-NMCERT-
007.



Principal objective of rules is to resolve delays due to reliance on technicalities and to
streamline generally and simplify procedures so that merits of the case may be decided
without expensive preparation for trial on the merits which may not be even necessary.
Benson v. Export Equip. Corp., 49 N.M. 356, 164 P.2d 380 (1945).

Applicability of summary judgment. — The trial court's authority to grant summary
judgment under Rule 1-056 NMRA is not limited by a motion to dismiss under this rule
when the opposing party had reasonable notice of the issues underlying the summary
judgment, together with the opportunity to be heard, and failed to make a specific
allegation of prejudice at the appropriate time. Aldridge ex rel. Aldridge v. Mims, 118
N.M. 661, 884 P.2d 817 (Ct. App. 1994).

Review of summary judgment. — When a party admits, for purposes of a summary
judgment motion, the veracity of the allegations in the complaint, a reviewing court
should consider the facts pleaded as undisputed and determine if a basis is present to
decide the issues as a matter of law. GCM, Inc. v. Kentucky Cent. Life Ins. Co., 1997-
NMSC-052, 124 N.M. 186, 947 P.2d 143.

Dismissal is legal, not evidentiary determination. — Petitioners' suggestions that a
dismissal was premature and should have awaited a hearing on the facts were without
merit, since a dismissal under the rule is a legal, not an evidentiary, determination.
Johnson v. Francke, 105 N.M. 564, 734 P.2d 804 (Ct. App. 1987).

An indispensable party is one whose interests will necessarily be affected by the
judgment so that complete and final justice cannot be done between the parties without
affecting those rights. Jemko, Inc. v. Liaghat, 106 N.M. 50, 738 P.2d 922 (Ct. App.
1987).

The purpose of a motion to dismiss for failure to state a claim for relief is to test
the legal sufficiency of the claim, not the facts that support it, and the possibility of
recovery based on a state of facts provable under the claims bars dismissal. Trujillo v.
Berry, 106 N.M. 86, 738 P.2d 1331 (Ct. App. 1987).

Question reviewed is whether facts state claim. — The question on review of a
Paragraph B(6) dismissal is whether the facts as stated in a complaint state a claim for
relief. Blea v. City of Espanola, 117 N.M. 217, 870 P.2d 755 (Ct. App. 1994).

Review of dismissal for mootness. — Since the district court dismissed the de novo
appeal from an administrative ruling on the grounds of mootness, the summary
judgment standard of review by which the movant must show there is no issue of
material fact and the movant is entitled to judgment as a matter of law was
inappropriate. The summary judgment standard is required only when the motion
amounts to one on which the merits of the case will be decided, such as a motion to
dismiss for failure to state a claim upon which relief can be granted or a motion for
judgment on the pleadings, not when a claim is moot because of an event which occurs
separate from the merits of the case. The standard of review for mootness is one of



substantial evidence in support of the district court's finding. United Nuclear Corp. v.
State ex rel. Martinez, 117 N.M. 232, 870 P.2d 1390 (Ct. App. 1994).

Review of municipal board's determination. — Absent a statute providing otherwise,
municipal personnel board's determinations are reviewable at the district court level only
by writ of certiorari for arbitrariness, capriciousness, fraud, or lack of substantial
evidence. Zamora v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

Doctrine of priority jurisdiction. — Where two suits between the same parties over
the same controversy are brought in courts of concurrent jurisdiction, the court that first
acquires jurisdiction retains jurisdiction over the whole controversy to the exclusion or
abatement of the second suit. Priority jurisdiction serves the same purpose as res
judicata, but operates where there is not a final judgment and instead there is a pending
case. Cruz v. FTS Construction, Inc., 2006-NMCA-109, 140 N.M. 284, 142 P.3d 365,
cert. granted, 2006-NMCERT-008.

Il. WHEN PRESENTED.

Res judicata. — A defendant must act expeditiously to object to claim-splitting and may
not simply rely on a generally stated res judicata defense in the answer to the complaint
for protection against assertions of waiver and acquiescence. Concerned Residents of
S.F. North, Inc., v. Santa Fe Estates, Inc., 2008-NMCA-042, 143 N.M.811, 182 P.3d
794.

Motion to dismiss tests legal sufficiency of complaint. — The motion to dismiss,
which takes the allegations of the complaint to be true, questions the legal sufficiency of
the complaint and is not properly used to attack the complaint upon grounds of
indefiniteness and uncertainty. Carroll v. Bunt, 50 N.M. 127, 172 P.2d 116 (1946).

Determination that complaint is legally sufficient not required. — While a
determination that a proposed complaint in intervention is legally sufficient - so as to
withstand a motion to dismiss for failure to state a claim - is not required before the trial
court may grant an application to intervene, it is certainly permissible for the court to
scrutinize the proffered complaint to see whether it states a cause of action. Solon ex
rel. Ponce v. WEK Dirilling Co., 113 N.M. 566, 829 P.2d 645 (1992).

Failure to comply with Paragraph A disallows filing of counterclaim. — Where
defendant did not comply with Subdivision (a) (see now Paragraph A) nor seek leave of
court to set up the counterclaim by amendment due to an oversight, inadvertence or
excusable neglect, the trial court properly disallowed the filing of the counterclaim.
Echols v. N.C. Ribble Co., 85 N.M. 240, 511 P.2d 566 (Ct. App.), cert. denied, 85 N.M.
229, 511 P.2d 555 (1973).

Affirmative allegations in answer may not require reply. — Where cross-
complainant alleged that a certain release of claims against an insolvent's estate was
made only on one condition, while cross-defendant charged that the release was made



on the same and another condition, such allegations presented a complete issue, and
no reply was necessary. Affirmative allegations in an answer are not necessarily new
matter requiring a replication. Lohman v. Reymond, 18 N.M. 225, 137 P. 375 (1913)
(decided under former law).

Default judgment unavailable when party fails to reply. — In city's suit to recover
license tax from hotel operator whose answer asserted illegality of tax and payment, to
which there was no reply, defendant, waiving all defenses except payment, was not
entitled to judgment by default for failure to reply to new matter in answer, without proof
of payment, the question of payment having been put in issue by the answer. City of
Raton v. Seaberg, 41 N.M. 459, 70 P.2d 906 (1937) (decided under former law).

Order sustaining motion to dismiss not final judgment. — An order which sustains
motion to dismiss, though excepted to, is not a final judgment and therefore is not res
judicata. Carroll v. Bunt, 50 N.M. 127, 172 P.2d 116 (1946).

[I. HOW PRESENTED.

The defense of lack of personal jurisdiction is not waived by asserting it with other
defenses in an answer or motion. Capco Acquiscub, Inc. v. Greka Energy Corporation,
2008-NMCA-153, N.M. : P.3d .

Rules of preservation apply. — In reviewing a dismissal under Paragraph B(6) of this
rule for failure to state a claim, the normal rules of preservation apply. Therefore, it must
appear that plaintiffs presented an argument below and invoked a ruling of the district
court on the matter. Liberty Mut. Ins. Co. v. Salgado, 2005-NMCA-144, 138 N.M. 685,
125 P.3d 664.

Paragraph B supersedes 105-412, 1929 Comp. — Section 105-412, C.S. 1929, and
authorities based thereon are superseded by Subdivision (b) (see now Paragraph B) so
that the authority no longer controls. Ritter v. Albuquerque Gas & Elec. Co., 47 N.M.
329, 142 P.2d 919 (1943).

Motion is not a responsive pleading under Subdivision (b) (see now Paragraph B).
Apodaca v. Unknown Heirs of Tome Land Grant, 98 N.M. 620, 651 P.2d 1264 (1982).

Paragraph B(1) motion sufficient notice to court of meritorious defense. —
Though a valid arbitration defense does not divest the court of jurisdiction, and is not
properly raised by a Subdivision (b)(1) (see now Paragraph B(1)) motion, such a motion
was sufficient to put the court on notice that a meritorious defense existed. Dean Witter
Reynolds, Inc. v. Roven, 94 N.M. 273, 609 P.2d 720 (1980).

Assertion of failure to state claim made by motion or defense. — An assertion of
failure to state a claim upon which relief can be granted can be made either by motion
or by affirmative defense. Schwartzman v. Schwartzman Packing Co., 99 N.M. 436, 659
P.2d 888 (1983).



Purpose of motion under Subdivision (b)(6) (see now Paragraph B(6) ) is to test the
formal sufficiency of the statement of the claim for relief, i.e., to test the law of the claim,
not the facts that support it. McCasland v. Prather, 92 N.M. 192, 585 P.2d 336 (Ct. App.
1978); Trujillo v. Puro, 101 N.M. 408, 683 P.2d 963 (Ct. App. 1984); Rubio ex rel. Rubio
v. Carlsbad Mun. School Dist., 106 N.M. 446, 744 P.2d 919 (Ct. App. 1987); Eturriaga v.
Valdez, 109 N.M. 205, 784 P.2d 24 (1989).

Personnel board's administrative decision. — Unless otherwise provided by statute,
the correct procedure to appeal a personnel board's administrative decision is to petition
the district court for a writ of certiorari. Zamora v. Village of Ruidoso Downs, 120 N.M.
778,907 P.2d 182 (1995).

Motion to dismiss tests the legal sufficiency of the complaint. Three Rivers Land
Co. v. Maddoux, 98 N.M. 690, 652 P.2d 240 (1982), overruled on other grounds
Universal Life Church v. Coxon, 105 N.M. 57, 728 P.2d 467 (1986).

A motion to dismiss under Subparagraph B(6) tests the legal sufficiency of the
complaint, not the facts that support it. Thompson v. Montgomery & Andrews, 112 N.M.
463, 816 P.2d 532 (Ct. App. 1991).

Affirmative defense of res judicata may properly be raised in a motion to dismiss.
Universal Life Church v. Coxon, 105 N.M. 57, 728 P.2d 467 (1986), cert. denied, 482
U.S. 905, 107 S. Ct. 2482, 96 L. Ed. 2d 374 (1987) (overruling Three Rivers Land Co. v.
Maddox, annotated in 1986 replacement pamphlet).

Sovereign immunity defense incidental to motion. — The defense of sovereign
immunity may properly be raised incident to a motion to dismiss for failure to state a
claim upon which relief can be granted. Hern v. Crist, 105 N.M. 645, 735 P.2d 1151 (Ct.
App. 1987).

Raising statute of limitations defense in motion to dismiss. — The defense of the
statute of limitations may be raised by a motion to dismiss where it is clearly apparent
on the face of the pleading that the action is barred. Apodaca v. Unknown Heirs of
Tome Land Grant, 98 N.M. 620, 651 P.2d 1264 (1982).

Motion to dismiss is inappropriate pleading with which to raise election of
remedies, as a motion to dismiss tests the legal sufficiency of the complaint. Three
Rivers Land Co. v. Maddoux, 98 N.M. 690, 652 P.2d 240 (1982), overruled on other
grounds Universal Life Church v. Coxon, 105 N.M. 57, 728 P.2d 467 (1986).

But dismissal motion appropriate in libel action where published material
privileged or protected. — In actions for alleged libel or defamation, motions to
dismiss for failure to state a claim under Subdivision (b)(6) (see now Paragraph B(6) )
and summary judgment have been recognized as appropriate modes of obtaining
dismissal of suits, where the published material is held as a matter of law to be



privileged or constitutionally protected. Marchiondo v. New Mexico State Tribune Co.,
98 N.M. 282, 648 P.2d 321 (Ct. App. 1981).

Jurisdiction of subject matter cannot be conferred by consent, much less can it be
waived. Zarges v. Zarges, 79 N.M. 494, 445 P.2d 97 (1968).

Burden of establishing jurisdiction. — A party asserting jurisdiction has the burden of
establishing jurisdiction when faced with a timely motion to dismiss under Paragraph
B(2) of this rule. Campos Enters., Inc. v. Edwin K. Williams & Co., 1998-NMCA-131,
125 N.M. 691, 964 P.2d 855, cert. denied, 126 N.M. 107, 967 P.2d 447 (1998).

Jurisdictional challenge requires supporting evidence. — An unverified motion to
dismiss on jurisdictional grounds, not supported by affidavits or other sworn testimony,
is not a sufficient challenge to plaintiff's allegations of jurisdictional facts. Aetna Cas. &
Sur. Co. v. Bendix Control Div., 101 N.M. 235, 680 P.2d 616 (Ct. App. 1984).

Where jurisdictional allegations are properly and adequately traversed and
challenged, plaintiff has burden to prove them at the hearing on a motion to dismiss.
State ex rel. Anaya v. Columbia Research Corp., 92 N.M. 104, 583 P.2d 468 (1978).

For purposes of motion to dismiss, material allegations of complaint are
admitted. Buhler v. Marrujo, 86 N.M. 399, 524 P.2d 1015 (Ct. App. 1974).

But inferences drawn from allegations not admitted. — Pursuant to a motion to
dismiss a complaint for failure to state a claim upon which relief can be granted, only the
allegations of the complaint are to be considered, and those allegations that are
correctly pleaded are to be viewed as admitted where legal conclusions or inferences
that may be drawn from the allegations by the pleader are not admitted. McNutt v. New
Mexico State Tribune Co., 88 N.M. 162, 538 P.2d 804 (Ct. App.), cert. denied, 88 N.M.
318, 540 P.2d 248 (1975).

Pleading must state "cause of action". — With all of the rules of liberality prevailing in
favor of a pleader, the pleading must state a "cause of action" in the sense that it must
show "that the pleader is entitled to relief,” and therefore, it is not enough to indicate
merely that the plaintiff has a grievance, but sufficient detail must be given so that the
defendant and the court can obtain a fair idea of what the plaintiff is complaining and
can see that there is some legal basis for recovery. Kisella v. Dunn, 58 N.M. 695, 275
P.2d 181 (1954).

Objection to pleadings valid only when failure to allege material matter. — An
objection to a complaint, or a cross-complaint, that it does not state facts sufficient to
constitute a cause of action is good only when there is a total failure to allege some
matter which is essential to the relief sought, and is not good when the allegations are
simply incomplete, indefinite or statements of conclusions of law or fact. Pillsbury v.
Blumenthal, 58 N.M. 422, 272 P.2d 326 (1954); Michelet v. Cole, 20 N.M. 357, 149 P.
310 (1915).



Sufficiency of objection. — Demurrers (now motions to dismiss) on the ground that
the answer did not state facts sufficient to constitute any defense were sufficient. State
ex rel. Walker v. Hinkle, 37 N.M. 444, 24 P.2d 286 (1933); GMAC v. Ballard, 37 N.M.
61, 17 P.2d 946 (1932); Worthington v. Tipton, 24 N.M. 89, 172 P. 1048 (1918); Evants
v. Taylor, 18 N.M. 371, 137 P. 583 (1913) (decided under former law).

Motion to dismiss for failure to state claim is granted infrequently. Las Luminarias
of N.M. Council of Blind v. Isengard, 92 N.M. 297, 587 P.2d 444 (Ct. App. 1978).

Only when there is total failure to allege matter essential to relief sought should a
motion to dismiss for failure to state a claim be granted. Las Luminarias of N.M. Council
of Blind v. Isengard, 92 N.M. 297, 587 P.2d 444 (Ct. App. 1978).

Or plaintiff unable to prove facts meriting relief on claim. — A complaint should not
be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim which would entitle him to relief.
McCasland v. Prather, 92 N.M. 192, 585 P.2d 336 (Ct. App. 1978).

Failure to state cause of action has no jurisdictional effect. — The failure of a
complaint to state a cause of action does not interfere with or detract from the court's
subject-matter jurisdiction. Such a failure has no jurisdictional effect. Sundance
Mechanical & Util. Corp. v. Atlas, 109 N.M. 683, 789 P.2d 1250 (1990).

Subcontractor's failure to state a claim upon which relief could be granted by alleging in
his crossclaim that he was duly licensed as a contractor did not deprive the district court
of jurisdiction to enter a default judgment on the crossclaim. Sundance Mechanical &
Util. Corp. v. Atlas, 109 N.M. 683, 789 P.2d 1250 (1990).

Standard for granting of motion to dismiss. — A motion to dismiss is properly
granted only when it appears that plaintiff cannot recover under any state of facts
provable under the claim. McCormick v. United Nuclear Corp., 87 N.M. 274, 532 P.2d
203 (Ct. App. 1974); Delgado v. Costello, 91 N.M. 732, 580 P.2d 500 (Ct. App. 1978);
Eldridge v. Sandoval County, 92 N.M. 152, 584 P.2d 199 (Ct. App. 1978).

The motion is properly granted only when it appears that plaintiff cannot recover under
any state of facts provable under the claim made by plaintiff. Villegas v. American
Smelting & Ref. Co., 89 N.M. 387, 552 P.2d 1235 (Ct. App. 1976).

Motion to dismiss under Subdivision (b)(6) (see now Paragraph B(6) ) is properly
granted only when it appears that the plaintiff is not entitled to relief under any state of
facts provable under the claim. Buhler v. Marrujo, 86 N.M. 399, 524 P.2d 1015 (Ct. App.
1974); Church v. Church, 96 N.M. 388, 630 P.2d 1243 (Ct. App. 1981); State ex rel.
Risk Mgt. Div. of Dep't of Fin. & Admin. v. Gathman-Matotan Architects & Planners, Inc.,
98 N.M. 790, 653 P.2d 166 (Ct. App. 1982).



A motion to dismiss under Subdivision (b)(6) (see now Paragraph B(6)) is properly
granted only when it appears that plaintiff cannot recover or be entitled to relief under
any state of facts provable under the claim. C & H Constr. & Paving, Inc. v. Foundation
Reserve Ins. Co., 85 N.M. 374, 512 P.2d 947 (1973); Las Luminarias of N.M. Council of
Blind v. Isengard, 92 N.M. 297, 587 P.2d 444 (Ct. App. 1978); Burke v. Permian Ford-
Lincoln-Mercury, 95 N.M. 314, 621 P.2d 1119 (1981); Emery v. University of N.M.
Medical Center, 96 N.M. 144, 628 P.2d 1140 (Ct. App. 1981); Environmental Imp. Div.
v. Aguayo, 99 N.M. 497, 660 P.2d 587 (1983).

When the dismissal of a suit is for failure to state a claim upon which relief can be
granted, the issue is whether the plaintiff would be entitled to recover under any state of
facts provable under the claim that is made. Tapia v. McKenzie, 83 N.M. 116, 489 P.2d
181 (Ct. App. 1971).

The motion to dismiss a complaint should be granted only if it appears that upon no
facts provable under the complaint could plaintiff recover or be entitled to relief. Hall v.
Budagher, 76 N.M. 591, 417 P.2d 71 (1966), overruled on other grounds Lopez v.
Maez, 98 N.M. 625, 651 P.2d 1269 (1982).

A motion to dismiss a complaint is properly granted only when it appears that under no
state of facts provable under the claim could plaintiff recover or be entitled to relief.
Gonzales v. Gackle Drilling Co., 70 N.M. 131, 371 P.2d 605 (1962).

A complaint will not be dismissed on motion therefor unless it appears that under no
state of facts provable under the claim could plaintiff recover or be entitled to relief.
Chavez v. Sedillo, 59 N.M. 357, 284 P.2d 1026 (1955).

The motion to dismiss is properly allowed only where it appears that under no provable
state of the facts would the plaintiff be entitled to recovery or relief, the motion being
grounded upon the assertion that the complaint fails to state a claim on which relief
could be given. Ritter v. Albuquerque Gas & Elec. Co., 47 N.M. 329, 142 P.2d 919
(1943).

Standard of review for Subparagraph B(6) motion. — Because the trial court
considered matters outside the pleadings, an action to dismiss for failure to state a
claim upon which relief can be granted had to be treated as a motion for summary
judgment. The applicable standard of review, therefore, was that for summary judgment,
and not the Subparagraph B(6) standard of accepting all well-pleaded facts as true and
determining whether a claim has been stated upon which relief can be granted based
solely on the pleadings. V.P. Clarence Co. v. Colgate, 115 N.M. 471, 853 P.2d 722
(1993).

Motion tests legal sufficiency of complaint. — A motion to dismiss a complaint for
failure to state a claim upon which relief can be granted merely tests the legal
sufficiency of the complaint. McNutt v. New Mexico State Tribune Co., 88 N.M. 162, 538
P.2d 804 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).



The purpose of a motion under Subdivision (b)(6) (see now Paragraph B(6)) is to test
the formal sufficiency of the statement of the claim, that is, to test the law of the claim,
not the facts that support it. Gonzales v. United States Fid. & Guar. Co., 99 N.M. 432,
659 P.2d 318 (Ct. App. 1983).

Motion for failure to state claim admits well-pleaded facts. — A motion to dismiss
for failure to state a claim upon which relief can be granted admits well pleaded facts.
Stryker v. Barbers Super Mkts., Inc., 81 N.M. 44, 462 P.2d 629 (Ct. App. 1969).

And to accept as true all facts well pleaded. — The trial court having granted a
motion to dismiss for failure to state a claim upon which relief can be granted, the
applicable rule to be followed is to accept as true all facts well pleaded and question
only whether the plaintiff might prevail under any state of facts provable under the claim.
Gomez v. Board of Educ., 85 N.M. 708, 516 P.2d 679 (1973); Garcia v. Rodey,
Dickason, Sloan, Akin & Robb, 106 N.M. 757, 750 P.2d 118 (1988).

In considering a motion to dismiss for failure to state a claim for which relief can be
granted, all facts well pleaded must be accepted as true, and the motion may be
granted only when it appears the plaintiff cannot be entitled to relief under any state of
facts provable under the claim. Runyan v. Jaramillo, 90 N.M. 629, 567 P.2d 478 (1977);
Candelaria v. Robinson, 93 N.M. 786, 606 P.2d 196 (Ct. App. 1980); State ex rel. Risk
Magt. Div. of Dep't of Fin. & Admin. v. Gathman-Matotan Architects & Planners, Inc., 98
N.M. 790, 653 P.2d 166 (Ct. App. 1982).

The applicable rule in granting a motion to dismiss on the pleadings is to accept for
purposes of the motion to dismiss as true all facts well pleaded and question only
whether plaintiff might prevail under any state of facts provable under the claim.
Groendyke Transp., Inc. v. New Mexico SCC, 85 N.M. 718, 516 P.2d 689 (1973).

In considering whether a complaint states a claim upon which relief can be granted,
courts accept as true all facts well pleaded. Ramsey v. Zeigner, 79 N.M. 457, 444 P.2d
968 (1968); Hall v. Budagher, 76 N.M. 591, 417 P.2d 71 (1966), overruled on other
grounds Lopez v. Maez, 98 N.M. 625, 651 P.2d 1269 (1982).

In considering whether a complaint states a cause of action, the court must accept as
true all facts well pleaded. Jones v. International Union of Operating Engr's Local 876,
72 N.M. 322, 383 P.2d 571 (1963); McCasland v. Prather, 92 N.M. 192, 585 P.2d 336
(Ct. App. 1978); Las Luminarias of N.M. Council of Blind v. Isengard, 92 N.M. 297, 587
P.2d 444 (Ct. App. 1978).

When considering a motion to dismiss under Subdivision (b)(6) (see now Paragraph
B(6)), the well pleaded facts alleged in the complaint are taken as true. The motion
should not be granted unless the court determines that the plaintiffs cannot obtain relief
under any state of facts provable under the alleged claims. State ex rel. Risk Mgt. Div.
of Dep't of Fin. & Admin. v. Gathman-Matotan Architects & Planners, Inc., 98 N.M. 790,
653 P.2d 166 (Ct. App. 1982).



A motion to dismiss under Paragraph B(6) is properly granted only when it appears that
plaintiff cannot recover or be entitled to relief under any state of facts provable under the
claim. In ruling upon a motion to dismiss for failure to state a claim upon which relief
may be granted, all facts which are well pled are assumed true, and the complaint must
be construed in a light most favorable to the party opposing the motion and with all
doubts resolved in favor of the sufficiency of the complaint. Shea v. H.S. Pickrell Co.,
106 N.M. 683, 748 P.2d 980 (Ct. App. 1987).

For purposes of a motion to dismiss under Subdivision B(6), all well-pleaded facts in the
complaint are taken as true. Fasulo v. State Farm Mut. Auto. Ins. Co., 108 N.M. 807,
780 P.2d 633 (1989).

The supreme court, in reviewing the dismissal of a complaint for failure to state a claim
upon which relief may be granted, accepts as true all facts well pleaded and questions
only whether the plaintiff might prevail under any state of facts provable under the claim.
California First Bank v. State, 111 N.M. 64, 801 P.2d 646 (1990).

Facts well pleaded treated as facts upon which case rests. — Where a complaint is
challenged on the ground that it fails to state a claim upon which relief can be granted,
facts well pleaded are to be treated as the facts upon which the case rests. Balizer v.
Shaver, 82 N.M. 347, 481 P.2d 709 (Ct. App. 1971).

Complaint construed in favor of opposition before motion denied. — In denying a
motion to dismiss the complaint for failure to state a claim upon which relief can be
granted, the complaint must be construed in a light most favorable to opposing party
and with all doubts resolved in favor of its sufficiency. Pillsbury v. Blumenthal, 58 N.M.
422,272 P.2d 326 (1954).

Denial of motion not adjudication on merits. — The denial by the trial court of the
defendants' motion to dismiss does not constitute an adjudication on the merits and
does not operate as res judicata so as to restrict the trial court's consideration of the
subsequent motions for summary judgment. McNutt v. New Mexico State Tribune Co.,
88 N.M. 162, 538 P.2d 804 (Ct. App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).

Dismissal of contract claim under Subdivision (b)(6) (see now Paragraph B(6)) is
legal, not evidentiary, determination. Vigil v. Arzola, 101 N.M. 687, 687 P.2d 1038
(1984).

Motion improper where complaint sought to void judgment in another suit. —
Defendants' motion to dismiss plaintiffs’ complaint should not have been granted where
the complaint sought not only to have the judgment in another suit declared void, but
sought other relief, including the equitable relief which was granted. The complaint
should not have been dismissed for failure to state a claim upon which relief could be
granted. Apodaca v. Town of Tome Land Grant, 83 N.M. 55, 488 P.2d 105 (1971).



As well as where party not named. — Defendants' motion to dismiss plaintiffs’
complaint should not have been granted where at least one of the named plaintiffs in
the suit in question was not named as a party in another suit. Apodaca v. Town of Tome
Land Grant, 83 N.M. 55, 488 P.2d 105 (1971).

Error to dismiss where defendant’'s motion admits all material allegations. —
Defendant's motion to dismiss admitted all well pleaded material allegations.
Defendant's admissions established liability for the death of plaintiff's husband and
sufficiently established plaintiff's right to compensation. The trial court erred in
dismissing the petition for failure to state a claim upon which relief could be granted.
Villegas v. American Smelting & Ref. Co., 89 N.M. 387, 552 P.2d 1235 (Ct. App. 1976).

And error to dismiss where provable fact exists. — A motion to dismiss is properly
granted only when it appears that plaintiff cannot recover under any state of facts
provable under the claim. That decedent was last injuriously exposed to the hazards of
employment resultant in cancer while employed by the first of two companies operating
a uranium mine was a fact provable under plaintiff's claim and the judgment dismissing
the complaint against first company was reversed. McCormick v. United Nuclear Corp.,
87 N.M. 274, 532 P.2d 203 (Ct. App. 1974).

Improperly granted against conversion claim. — The trial court erred in granting a
dismissal motion where defendant's counterclaim alleged sufficient facts to state a claim
for conversion. AAA Auto Sales & Rental, Inc. v. Security Fed. Sav. & Loan Ass'n, 114
N.M. 761, 845 P.2d 855 (Ct. App. 1992).

Subsequent motion to dismiss nullity where original rendered functus officio. —
The trial court's order of January 31, 1974, dismissing the complaint as to certain of the
plaintiffs was a nullity since the prior motion to dismiss of July 11, 1972, was rendered
functus officio by the court's order denying it on November 6, 1972. McNutt v. New
Mexico State Tribune Co., 88 N.M. 162, 538 P.2d 804 (Ct. App.), cert. denied, 88 N.M.
318, 540 P.2d 248 (1975).

Possibility of recovery bars dismissal. — As there are circumstances where a failure
to read a contract, before signing it, does not bar recovery for fraud, therefore, under
facts provable under the claim, plaintiff might recover even though he failed to read the
contract, and the trial court erred in dismissing on this ground. Pattison v. Ford, 82 N.M.
605, 485 P.2d 361 (Ct. App. 1971).

Motion to dismiss available where only questions of law present. — Where the
pleadings (as well as documentary evidence) indicated that the employer of an injured
minor employee qualified under Workmen's Compensation Act and that the injured
employee who had not given notice of election not to come under the act had received
compensation, the case could be dismissed on motion since only questions of law were
presented. Benson v. Export Equip. Corp., 49 N.M. 356, 164 P.2d 380 (1945).



Allegations of dismissed complaint taken as true for appeal purposes. — Where a
trial court grants a motion to dismiss for failure to state a claim, the allegations of the
complaint must be taken as true for the purposes of an appeal. Bottijliso v. Hutchison
Fruit Co., 96 N.M. 789, 635 P.2d 992 (Ct. App. 1981), overruled on other grounds,
Michaels v. Anglo Am. Auto Auctions, Inc., 117 N.M. 91, 869 P.2d 279 (1994).

In order to survive motion to dismiss tort claim under Paragraph B(6) of this rule, a
plaintiff must allege all three elements: wilful conduct in the employer's conduct, the
employer's state of mind, and a casual connection between the employer's intent and
the injury. Morales v. Reynolds, 2004-NMCA-098, 136 N.M. 280, 97 P.3d 612, cert.
denied, 2004-NMCERT-008.

Paragraph B inapplicable to Workmen's Compensation Act. — The supreme court
held that Subdivision (b) (see now Paragraph B) was inconsistent with the express
provisions of the Workmen's Compensation Act, and that so far as pleadings are
concerned, the Workmen's Compensation Act is complete in itself and the provisions
thereof have not been modified by the rules. Henriquez v. Schall, 68 N.M. 86, 358 P.2d
1001 (1961).

Since the Workmen's Compensation Act is complete in itself its provisions have not
been modified with respect to the pleadings by the Rules of Procedure promulgated by
the supreme court. Guthrie v. Threlkeld Co., 52 N.M. 93, 102 P.2d 307 (1948).

Motion to dismiss proper when Workmen's Compensation Act not involved. —
When plaintiff's claim shows on its face that defendant was not at time of the accident
engaged in extra-hazardous occupation so as to bring it under Workmen's
Compensation Act, motion to dismiss is proper. Hernandez v. Border Truck Line, 49
N.M. 396, 165 P.2d 120 (1946).

Motion to dismiss for sovereign immunity proper. — The plaintiff's naming of the
Pueblo of Acoma as the defendant, together with the long recognized policy of judicial
notice of Pueblo Indian tribes, established the factual basis for the Pueblo's motion to
dismiss on the grounds of sovereign immunity. No sworn testimony was necessary to
establish that the defendant was indeed a Pueblo Indian tribe. Padilla v. Pueblo of
Acoma, 107 N.M. 174, 754 P.2d 845 (1988), cert. denied, 490 U.S. 1028, 109 S. Ct.
1767, 104 L. Ed. 2d 202 (1989).

Objections to complaint raised throughout proceedings. — The objection that the
complaint fails to state a cause of action may be raised at any stage of the proceedings,
even for the first time in the supreme court. Jernigan v. Clark & Day Exploration Co., 65
N.M. 355, 337 P.2d 614 (1959).

Under Code 1915, § 4114 (105-415, C.S. 1929), an objection that the complaint fails to
state facts sufficient to constitute a cause of action can be raised at any time. Jamison
v. McMillen, 26 N.M. 231, 190 P. 726 (1920) (decided under former law).



Including jurisdictional questions. — Failure of complaint to show any interest in
plaintiff entitling him to relief is a failure to state facts sufficient to constitute a cause of
action, a jurisdictional question which may be raised at any time. Asplund v. Hannett, 31
N.M. 641, 249 P. 1074 (1926) (decided under former law).

But if defendant fails to object to the complaint and litigates the material facts
omitted therefrom, he cannot after judgment raise the question of the insufficiency of the
complaint, and on appeal the complaint would be amended to conform to the facts
proven. Jamison v. McMillen, 26 N.M. 231, 190 P. 726 (1920) (decided under former
law).

Possibility that complaint if amended would afford relief will not aid plaintiff. — If
the plaintiff elects to stand upon a complaint, as drawn, unless it states a cause of
action so viewed, the possibility that it might have been amended to state a claim upon
which relief could be granted will not aid the plaintiff. Martinez v. Cook, 56 N.M. 343,
244 P.2d 134 (1952); Eyring v. Board of Regents, 59 N.M. 3, 277 P.2d 550 (1954).

Waiving objection by answering on merits abandons motion. — Defect appearing
on face of complaint was a ground of demurrer (now motion to dismiss) under Code
1915, § 4110, 105-411, C.S. 1929. Defendants abandoned their demurrer (motion) by
answering on the merits after their demurrer (motion) was overruled. Defendants,
having waived the objection, could not take advantage of it upon trial by objecting to
admission of evidence. To have made the objection available, defendants should have
stood upon their demurrer (motion). Territory ex rel. Baca v. Baca, 18 N.M. 63, 134 P.
212 (1913) (decided under former law).

Effect of affirmative action joined with jurisdictional defense. — Subdivision (b)
(see now Paragraph B) provides that a jurisdictional defense is not waived by being
joined with other defenses and objections. It does not refer to an affirmative action being
joined with a jurisdictional defense. Where defendants' third-party complaint was a
permissive pleading, such action invoked the jurisdiction of the district court over the
defendants personally, and therefore waived the defense of jurisdiction over the person
of each defendant. Williams v. Arcoa Int'l, Inc., 86 N.M. 288, 523 P.2d 23 (Ct. App.),
cert. denied, 86 N.M. 281, 523 P.2d 16 (1974).

Claim of no jurisdiction over person not waived when joined with other defenses.
Williams v. Arcoa Int'l, Inc., 86 N.M. 288, 523 P.2d 23 (Ct. App.), cert. denied, 86 N.M.
281, 523 P.2d 16 (1974).

A challenge to venue cannot be raised after filing an answer to the complaint;
therefore, the defendant's venue argument failed. Manouchehri v. Heim, 1997-NMCA-
052, 123 N.M. 439, 941 P.2d 978.

Denial in answer of sufficient information does not constitute negative averment.
— The denial in an answer of sufficient information on which to base a conclusion is not
a specific negative averment which places in issue the capacity of a plaintiff to sue in its



capacity as a corporation. A denial in an answer of information or knowledge sufficient
to form a belief as to the truth of an allegation of plaintiff's corporate existence does not
put such allegation in issue. Consolidated Placers, Inc. v. Grant, 48 N.M. 340, 151 P.2d
48 (1944).

Default judgment brought where propriety of motion unresolved. — In an action in
attachment where defendant appears and moves to quash a writ, but does not plead to
the complaint, a judgment by default on the case in chief may be properly entered
against him, although the motion to quash the writ is still undetermined. First Nat'l| Bank
v. George, 26 N.M. 46, 189 P. 240 (1920). See also Enfield v. Stewart, 24 N.M. 472,
174 P. 428 (1918) (decided under former law).

Motion to set aside default constituted motion to dismiss. — The trial court's
dismissal of a forfeiture petition without requiring the respondent to answer was not
error since the respondent's motion to set aside the default judgment and for return of
the property constituted a motion to dismiss and no answer was required. Albuquerque
Police Dep't v. Martinez, 120 N.M. 408, 902 P.2d 563 (Ct. App. 1995).

Motion treated as summary judgment although mislabeled. — A motion will be
treated as one for summary judgment when certain criteria are met even though the
motion is called one for failure to state a claim upon which relief can be granted.
Shriners Hosps. for Crippled Children v. Kirby Cattle Co., 89 N.M. 169, 548 P.2d 449
(1976).

When motion to dismiss treated as summary judgment. — When matters outside
the pleadings are presented to and not excluded by the court, a motion to dismiss is
treated as one for summary judgment. Gonzales v. Gackle Drilling Co., 70 N.M. 131,
371 P.2d 605 (1962).

Where matters outside the pleadings are considered on a motion to dismiss for failure to
state a claim, the motion becomes one for summary judgment. Knippel v. Northern
Communications, Inc., 97 N.M. 401, 640 P.2d 507 (Ct. App. 1982).

Where the trial court granted defendant's motion to dismiss for failure to state a claim
upon which relief could be granted because the court had considered matters presented
therein in a prior action, the disposition would be treated as a summary judgment as
provided for in Paragraph C. Citizens Bank v. Teel, 106 N.M. 290, 742 P.2d 502 (1987).

When a Paragraph B(6) motion to dismiss, upon the presentation of matters outside the
pleadings, is treated as a motion for summary judgment, the standard of review is
whether there exists a genuine issue of material fact, instead of accepting all well-
pleaded facts as true and ascertaining whether the plaintiff is entitled to relief on the
pleadings. Graff v. Glennen, 106 N.M. 668, 748 P.2d 511 (1988).

Defendant's motion to dismiss for failure to state a claim upon which relief can be
granted was correctly treated as a motion for summary judgment, even though no



answer to the amended complaint was filed, where matters outside the pleadings were
presented to the trial court and both parties had adequate notice to present all pertinent
material at the hearing. Peck v. Title USA Ins. Corp., 108 N.M. 30, 766 P.2d 290 (1988).

The general rule is that where matters outside of the pleadings are considered, a motion
to dismiss is treated as a motion for summary judgment. DiMatteo v. County of Dona
Ana ex rel. Board of County Comm'rs, 109 N.M. 374, 785 P.2d 285 (Ct. App. 1989).

Conversion of motion to dismiss to one for summary judgment. — When a Rule 1-
012B NMRA motion to dismiss is converted into a summary judgment motion and the
movant has satisfied its burden under Rule 1-056 NMRA, establishing a prima facie
case for summary judgment, the opposing party must come forward and show the
existence of a genuine issue of material fact rendering summary judgment
inappropriate. Hern v. Crist, 105 N.M. 645, 735 P.2d 1151 (Ct. App. 1987).

V. MOTION FOR JUDGMENT ON THE PLEADINGS.

Motion to dismiss treated as motion for summary judgment. — See Emery v.
University of N.M. Medical Center, 96 N.M. 144, 628 P.2d 1140 (Ct. App. 1981); Hollars
v. Southern Pac. Transp. Co., 110 N.M. 103, 792 P.2d 1146 (Ct. App. 1989).

Where summary judgment motion serves same function as Paragraph C motion.
— Where a motion for summary judgment is made solely on the pleadings without
supporting affidavits, it serves the same function as a motion for judgment on the
pleadings. Matkins v. Zero Refrigerated Lines, 93 N.M. 511, 602 P.2d 195 (Ct. App.
1979).

Burden of proof where jurisdiction challenged. — Once the question of jurisdiction is
properly raised under Paragraph B(2) of this rule, the burden of supporting the
jurisdictional allegations shifts to the party asserting jurisdiction, although, if there is no
evidentiary hearing, the burden on that party is somewhat lessened in that the trial court
will consider the affidavits in the light most favorable to that party. Tercero v. Roman
Catholic Diocese, 1999-NMCA-052, 127 N.M. 294, 980 P.2d 77, rev'd on other grounds,
2002-NMSC-018, 132 N.M. 312, 48 P.3d 50.

Where court considers matters outside pleading, summary judgment appropriate.
— Where both parties filed a motion for judgment in accordance with this rule and trial
court considered a copy of a grant of a right-of-way easement, and certain answers
made by appellant to interrogatories, motion was considered as being one for summary
judgment under Rule 56 (see now Rule 1-056 NMRA). Wheeler v. Board of County
Comm'rs, 74 N.M. 165, 391 P.2d 664 (1964).

When matters outside the pleadings are considered on a motion to dismiss, the motion
will be treated as one for summary judgment. Transamerica Ins. Co. v. Sydow, 97 N.M.
51, 636 P.2d 322 (Ct. App. 1981).



And error not to permit adverse party opportunity to present material. — To treat a
motion to dismiss as a motion for summary judgment without permitting the adverse
party a reasonable opportunity to present pertinent material is error. Santistevan v.
Centinel Bank, 96 N.M. 734, 634 P.2d 1286 (Ct. App. 1980), aff'd in part, rev'd on other
grounds, 96 N.M. 730, 634 P.2d 1282 (1981).

Summary judgment appropriate motion to dismiss divorce action. — Where the
court considered the proceedings in a prior divorce action between defendant and her
former husband in addition to the pleadings of the present action, case was dismissed
under Rule 56 (see now Rule 1-056 NMRA), not this rule. Richardson Ford Sales v.
Cummins, 74 N.M. 271, 393 P.2d 11 (1964).

Scope of indemnity. — Where lease covered restaurant portion only of lessor's property
and required lessee to indemnify lessor from claims arising from lessee's operation of
the restaurant, but did not exclude coverage for lessor's own negligence, the
indemnification was broad enough to permit lessor to state a claim against the lessee
for indemnification from the claim of a restaurant customer who was injured in lessor's
parking lot. Krieger v. Wilson Corporation, 2006-NMCA-034, 139 N.M. 274, 131 P.3d
661, cert. granted, 2006-NMCERT-003.

Scope of insurance coverage. — Where lease covered restaurant portion only of
lessor's property and required lessee to indemnify lessor from claims arising from
lessee's operation of the restaurant and where lessee's insurance policy, which did not
name lessor as an insured, provided coverage for liabilities that lessee assumed under
the lease, lessee's obligation to indemnify lessor was broad enough to permit lessor to
state a claim against the lessee's insuror for indemnification against the claim of a
restaurant customer who was injured in the lessor's parking lot. Krieger v. Wilson
Corporation, 2006-NMCA-034, 139 N.M. 274, 131 P.3d 661, cert. granted, 2006-
NMCERT-003.

Church autonomy doctrine. — A claim of constitutional immunity based on the church
autonomy doctrine should be treated in the first instance as a motion to dismiss for
failure to state a cause of action under Rule 1-012(B)(6) NMRA, rather than as a motion
for summary judgment under Rule 1-056 NMRA, because the court does in fact have
jurisdiction to consider the constitutional claim. Celnik v. Congregation B'Nai Israel,
2006-NMCA-039, 139 N.M. 252, 131 P.3d 102.

V. MOTION FOR MORE DEFINITE STATEMENT.
Paragraph E offers greater particularity. — Subdivision (e) (see now Paragraph E)
offers to the party who desires greater particularity before answering whatever aid is

needed. Ritter v. Albuquerque Gas & Elec. Co., 47 N.M. 329, 142 P.2d 919 (1943).

Supplying definite statement voluntarily does not limit its effect. Kisella v. Dunn,
58 N.M. 695, 275 P.2d 181 (1954).



Motion in order where allegations verbose, etc. and procedural rule disregarded.
— Where complaints disclose flagrant disregard of Rule 10(b) (see now Rule 1-010
NMRA) and it also appears that many of the allegations contain verbose, redundant and
immaterial allegations which makes framing of a responsive pleading exceedingly
difficult, a more definite statement of the claims is in order under Subdivision (e) (see
now Paragraph E). Peoples v. Peoples, 72 N.M. 64, 380 P.2d 513 (1963).

But motion denied where defendants fully informed of cause of action. — Where a
bank statement itemizing all credits and debits from the time an account was opened
until it was closed is attached to a complaint of a bank against joint depositors to
recover moneys from an overdraft, defendants were fully informed of the basis, nature
and purpose of plaintiff's cause of action and the denial of a motion for more definite
statement was proper. Bank of N.M. v. Pinion, 57 N.M. 428, 259 P.2d 791 (1953).

Intermingling of counts should be raised by motion to make more definite and
certain. Valdez v. Azar Bros., 33 N.M. 230, 264 P. 962 (1928).

VI. MOTION TO STRIKE.

Generally. — Complaints that are replete with redundant, immaterial, impertinent and
scandalous matter are properly stricken under Subdivision (f) (see now Paragraph F).
Peoples v. Peoples, 72 N.M. 64, 380 P.2d 513 (1963).

Amended answer. — District court did not err when it did not accept portions of an
amended answer to an amended complaint which changed responses to identical
allegations in the original complaint and the district court did not abuse its discretion in
striking such portions. Gonzales v. Lopez, 2002-NMCA-086, 132 N.M. 558, 52 P.3d
418.

Entire complaint not stricken. — Generally, the entire complaint will not be stricken
under Subdivision (f) (see now Paragraph F). Only those matters improperly pleaded, or
which have no bearing on the lawsuit, should be stricken. Peoples v. Peoples, 72 N.M.
64, 380 P.2d 513 (1963); DiMatteo v. County of Dona Ana ex rel. Board of County
Comm'rs, 109 N.M. 374, 785 P.2d 285 (Ct. App. 1989).

If movant knows of specific matters, then motion unnecessary. — It is not error to
overrule a motion to make more definite and certain, if the matters sought to be made
more specific are within the knowledge of the movant. Sherman v. Hicks, 14 N.M. 439,
94 P. 959 (1908) (decided under former law).

When court errs in striking defense. — The trial court erred in striking the defense
that a settlement between the parties to an accident, without an express reservation of
rights against the party executing the release, operates as an accord and satisfaction of
all claims arising out of the accident and bars either party from later suing the other (or
the employer of the other under a respondeat superior theory). Harrison v. Lucero, 86
N.M. 581, 525 P.2d 941 (Ct. App. 1974).



No review of court's refusal to strike if movant not prejudiced. — The court's
refusal to strike out portions of a complaint as redundant or as legal conclusions will not
be reviewed, where not prejudicial to the substantial rights of the moving party. Smith v.
Hicks, 14 N.M. 560, 98 P. 138 (1908) (decided under former law).

VIl.  WAIVER OR PRESERVATION OF CERTAIN DEFENSES.

Waiver of defense of lack of jurisdiction by conduct. — Where the defendant’s
conduct, which included the filing of a motion for summary judgment and a motion to
dismiss and participation in certain aspects of the pretrial process, was defensive in
nature and did not entail a request for affirmative relief from the trial court, the defendant
did not waive the defendant’s defense of lack of personal jurisdiction. Capco Acquiscub,
Inc. v. Greka Energy Corporation, 2008-NMCA-153, _ N.M. , P.3d

Courts generally hold that failure to plead affirmative defense results in waiver of
that defense and that it is excluded as an issue. United Nuclear Corp. v. General Atomic
Co., 93 N.M. 105, 597 P.2d 290, cert. denied, 444 U.S. 911, 100 S. Ct. 222, 62 L. Ed.
2d 145 (1979).

Although the summons served upon a father in a termination of parental rights action
did not meet the requirements of Paragraph C, there was no showing that the father
was prejudiced by the various errors in the notice. Ronald A. v. State ex rel. Human
Servs. Dep't, 110 N.M. 454, 794 P.2d 371 (Ct. App. 1990).

Question of improper joinder waived unless raised before or by answer. — Where
objection to the joinder of an unrelated claim by third-party complaint is not made until
the conclusion of plaintiff's case, the question of improper joinder is waived unless the
guestion is waived unless the question is raised by motion before answer or by the
answer itself, and such objection comes too late if made after trial has commenced on
the merits. Hancock v. Berger, 77 N.M. 321, 422 P.2d 359 (1967).

Failure to plead defense of statute of limitations amounts to a waiver under
Subdivision (h) (see now Paragraph H) and it is error for the trial court to consider the
same as long as the pleadings have not been amended. Electric Supply Co. v. United
States Fid. & Guar. Co., 79 N.M. 722, 449 P.2d 324 (1969).

Failure to plead arbitration clause as a defense considered waiver of the party's
rights arising under such clause. United Nuclear Corp. v. General Atomic Co., 93 N.M.
105, 597 P.2d 290, cert. denied, 444 U.S. 911, 100 S. Ct. 222, 62 L. Ed. 2d 145 (1979).

Failure to raise defense of insufficiency of service of process. — Defendants failed
to state a legal defense by failing to raise insufficiency of service of process in
accordance with the procedures of Paragraphs G and H(1), and by alerting the trial
court to defendants' failure before a trial on the merits, plaintiff validly asserted her
defense to defendants’ "insufficient defense," i.e., she did not waive her waiver

argument. Rupp v. Hurley, 1999-NMCA-057, 127 N.M. 222, 979 P.2d 733.



Amendment of pleadings to include defense discretionary. — While it is true that
under Rule 8(c) (see now Rule 1-008 NMRA) a party should set forth affirmatively the
defense of the statute of limitations, and generally this defense is waived if it is not
asserted in a responsive pleading under Subdivision (h) (see now Paragraph H), trial
courts may allow the pleadings to be amended to set up this defense. Chavez v. Kitsch,
70 N.M. 439, 374 P.2d 497 (1962); Berry v. Meadows, 103 N.M. 761, 713 P.2d 1017
(Ct. App. 1986) (decided under former law).

Court may allow amendment of pleadings to set up statute of limitations defense,
although generally it is true the defense is waived under Subdivision (h) (see now
Paragraph H) if not asserted in a responsive pleading. Apodaca v. Unknown Heirs of
Tome Land Grant, 98 N.M. 620, 651 P.2d 1264 (1982).

Question of capacity to sue waived after answer. — The capacity of plaintiff to sue is
raised by answer or motion except when jurisdiction of the court is involved; question of
capacity is waived after answer is filed. Hugh K. Gale Post No. 2182 VFW v. Norris, 53
N.M. 58, 201 P.2d 777 (1949) (decided under former law).

An attack on subject matter jurisdiction may be made at any time in the
proceedings. It may be made for the first time upon appeal, or it may be made by a
collateral attack in the same or other proceedings long after the judgment has been
entered. Chavez v. County of Valencia, 86 N.M. 205, 521 P.2d 1154 (1974).

Although jurisdiction over the person can clearly be waived, subject matter jurisdiction
can be raised at any time during the proceedings. Kalosha v. Novick, 84 N.M. 502, 505
P.2d 845 (1973).

All affirmative defenses must be raised either in the responsive pleading to a complaint
or by separate motion, and be decided prior to the entry of judgment; the only defense
which is not waived by failure to assert it prior to judgment is lack of subject-matter
jurisdiction, and that defense may even be raised for the first time on appeal. Mundy &
Mundy, Inc. v. Adams, 93 N.M. 534, 602 P.2d 1021 (1979).

Procedure on appeal where no written order exists. — Even though the trial court
had not entered a written order on a party's subject matter jurisdiction claim raised
pursuant to a motion under Paragraph B(1), and, as a general rule, only review of
formal written orders or judgments from which an appellant has timely appealed is
authorized, the court of appeals determined that it would be a waste of resources, both
for the litigants and for the court, not to address the claim. Harrington v. Bannigan,
2000-NMCA-058, 129 N.M. 266, 5 P.3d 1070.

Claim of waiver waived upon failure to object to amended motion. — Where
defendant failed to join a challenge to personal jurisdiction in his initial motion to dismiss
for lack of venue, but subsequently filed an amended motion adding the former defense,
plaintiff's claim of waiver of the jurisdictional defense was itself waived by her failure to



raise any objection to defendant's amended motion at a hearing thereon. Robinson-
Vargo v. Funyak, 1997-NMCA-095, 123 N.M. 822, 945 P.2d 1040.

Affirmation defense in counterclaim. — In a village's water dispute, the village, as a
defendant in a counterclaim filed by the opponent, properly raised the defense of laches
as an affirmative defense because as a plaintiff defending against a counterclaim, the
village was, for all practical purposes, litigating in the capacity of a defendant. Village of
Wagon Mound v. Mora Trust, 2003-NMCA-035, 133 N.M. 373, 62 P.3d 1255, cert.
denied, 133 N.M. 413, 63 P.3d 516 (2003).

Summary judgment — Where plaintiff contends that, even if there is no finding of a
waiver of sovereign immunity, all four of her waiver arguments, when combined
together, create a genuine issue of fact as to whether a waiver existed, an express
waiver of sovereign immunity cannot be pierced together through inference and
implication, combined with a sue or be sued clause that is not made effective due to
unmet requirements and therefore, summary judgment was appropriate and there are
no genuine issues of fact as to the existence of a waiver. Sanchez v. Santa Ana Golf
Club, Inc., 2005-NMCA-003, 136 N.M. 682, 104 P.3d 548, cert. denied, 2005-NMCERT-
001.

Failure to state a claim. — Where plaintiff, who had allegedly been raped by other
students, sued the university for breach of contract for failure to investigate the sexual
assault, to provide a school free from harassment and hostility, and to provide
reasonable support to her after the assault and where the only express contract
between the university and plaintiff was plaintiff's athletic scholarship agreement in
which the university agreed to provide financial aid and not to increase, reduce, or
cancel the promised aid due to plaintiff's athletic performance or ability, plaintiff's
complaint based on the scholarship agreement failed to state a cognizable claim for
breach of contract because it did not contain allegations that the university breached its
contractual duty to provide scholarship assistance in the form of financial assistance.
Ruegsegger v. Western NM University Bd. of Regents, 2007-NMCA-030, 141 N.M. 306,
154 P.3d 681, cert. denied, 2006-NMCERT-011.

Where plaintiff, who had allegedly been raped by other students, sued the
university for breach of contract to provide a school free from harassment and hostility,
and to provide reasonable support to her after the assault on the theory that the
university student handbook constituted an implied contract and where the student
handbook stated that it was not to be regarded as a contract and did not contain
references to investigatory procedures, investigatory rights, or supportive services, the
handbook consisted of guidelines for the operation of the university and did not
constitute an implied contract or guarantee the rights asserted by plaintiff and plaintiff's
complaint based on the terms of the terms of the handbook failed to state a cognizable
claim for breach of contract. Ruegsegger v. Western NM University Bd. of Regents,
2007-NMCA-030, 141 N.M. 306, 154 P.3d 681, cert. denied, 2006-NMCERT-011.



Medical malpractice dismissed. - Where patient who committed suicide had consulted
defendant psychiatrist during five office visits and thereafter the patient failed to attend
scheduled appointments with defendant, then voluntarily hospitalized himself as an
inpatient, where the patient consented to treatment from a new psychiatrist, then
voluntarily submitted to outpatient treatment at the hospital by the same psychiatrist and
then voluntarily continued further treatment from a psychologist and never called or
returned to defendant for any purpose, defendant and the patient did not have a special
relationship, defendant did not have the ability to control the patient, and defendant did
not owe a duty of care to the patient the breach of which would render defendant liable
for the patient’s death. Estate of Haar v. Ulwelling, 2007-NMCA-032, 141 N.M. 252, 154
P.3d 67.

Law reviews. — For article, "The "New Rules' in New Mexico," see 1 Nat. Resources J.
96 (1961).

For article, ""To Purify the Bar": A Constitutional Approach to Non-Professional
Misconduct,” see 5 Nat. Resources J. 299 (1965).

For comment on Reed v. Melnick, 81 N.M. 14, 462 P.2d 148 (Ct. App. 1969), see 1
N.M.L. Rev. 615 (1971).

For article, "Mandamus in New Mexico," see 4 N.M.L. Rev. 155 (1974).
For article, "The Writ of Prohibition in New Mexico," see 5 N.M.L. Rev. 91 (1974).

For article, "The Impact of Non-Mutual Collateral Estoppel on Tort Litigation Involving
Several Liability," see 18 N.M.L. Rev. 559 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. Jur. 2d Appearance § 1; 9 Am.
Jur. 2d Bankruptcy 88 760 to 766; 61A Am. Jur. 2d Pleading 88 220 to 248, 278, 279,
333 to 337, 347, 348.

Appealability of order entered on motion to strike pleading, 1 A.L.R.2d 422.

Application and effect of parol evidence rule as determinable upon the pleadings, 10
A.L.R.2d 720.

Appealability of order overruling motion for judgment on pleadings, 14 A.L.R.2d 460.

Punishment of civil contempt in other than divorce cases by striking pleading or entering
default judgment or dismissal against contemner, 14 A.L.R.2d 580.

Statute of frauds raised by a motion to strike testimony after failure to object to parol
evidence, 15 A.L.R.2d 1330.

Pleading last clear chance doctrine, 25 A.L.R.2d 254.



Objection before judgment to jurisdiction of court over subject matter as constituting
general appearance, 25 A.L.R.2d 833.

Manner and sufficiency of pleading agency in contract action, 45 A.L.R.2d 583.

Court's power, on motion for judgment on the pleadings, to enter judgment against the
movant, 48 A.L.R.2d 1175.

Proper procedure and course of action by trial court, where both parties move for a
judgment on the pleadings, 59 A.L.R.2d 494.

Raising defense of statute of limitations by demurrer, equivalent motion to dismiss, or by
motion for judgment on pleadings, 61 A.L.R.2d 300.

Litigant's participation on merits, after objection to jurisdiction of person made under
special appearance or the like has been overruled, as waiver of objection, 62 A.L.R.2d
937.

Propriety of entering summary judgment for plaintiff before defendant files or serves
answer to complaint or petition, 85 A.L.R.2d 825.

Right to voluntary dismissal of civil action as affected by opponent's motion for summary
judgment, judgment on the pleadings, or directed verdict, 36 A.L.R.3d 1113.

Dismissal of state court action for failure or refusal of plaintiff to answer written
interrogatories, 56 A.L.R.3d 1109.

Dismissal of action for plaintiff's failure or refusal to obey court order relating to
pleadings or parties, 3 A.L.R.5th 237.

What, other than affidavits, constitutes "matters outside the pleadings," which may
convert motion under Federal Rule of Civil Procedure 12(b)(c), into motion for summary
judgment, 2 A.L.R. Fed. 1027.

Joinder of counterclaim under Rule 13(a) or 13(b) of Federal Rules of Civil Procedure
with jurisdictional defense under Rule 12(b) as waiver of such defense, 17 A.L.R. Fed.
388.

Necessity of oral argument on motion for summary judgment or judgment on pleadings
in federal court, 105 A.L.R. Fed. 755.

27 C.J.S. Dismissal and Nonsuit § 67; 71 C.J.S. Pleading 88 99, 112 to 116, 121 to 129,
264 to 268, 424 to 449, 463 to 482, 498, 508, 560 to 586.

1-013. Counterclaim and cross-claim.



A. Compulsory counterclaims. A pleading shall state as a counterclaim any claim
which at the time of serving the pleading the pleader has against any opposing party, if
it arises out of the transaction or occurrence that is the subject matter of the opposing
party's claim and does not require for its adjudication the presence of third parties of
whom the court cannot acquire jurisdiction. But the pleader need not state the claim if:

(1) atthe time the action was commenced the claim was the subject of
another pending action; or

(2)  the opposing party brought suit upon his claim by attachment or other
process by which the court did not acquire jurisdiction to render a personal judgment on
that claim, and the pleader is not stating any counterclaim under this rule.

B. Permissive counterclaims. A pleading may state as a counterclaim any claim
against an opposing party not arising out of the transaction or occurrence that is the
subject matter of the opposing party's claim.

C. Counterclaim exceeding opposing claim. A counterclaim may or may not
diminish or defeat the recovery sought by the opposing party. It may claim relief
exceeding in amount or different in kind from that sought in the pleading of the opposing

party.

D. Counterclaim against the state. These rules shall not be construed to enlarge
beyond the limits fixed by law the right to assert counterclaims or to claim credits
against the state or an officer or agency thereof.

E. Counterclaim maturing or acquired after pleading. A claim which either
matured or was acquired by the pleader after serving his pleading may, with the
permission of the court, be presented as a counterclaim by supplemental pleading.

F. Omitted counterclaim. When a pleader fails to set up a counterclaim through
oversight, inadvertence or excusable neglect, or when justice requires, he may by leave
of court set up the counterclaim by amendment.

G. Cross-claim against coparty. A pleading may state as a cross-claim any claim
by one party against a coparty arising out of the transaction or occurrence that is the
subject matter either of the original action or of a counterclaim therein or relating to any
property that is the subject matter of the original action. Such cross-claim may include a
claim that the party against whom it is asserted is or may be liable to the cross-claimant
for all or part of a claim asserted in the action against the cross-claimant.

H. Additional parties may be brought in. When the presence of parties other than
those to the original action is required for the granting of complete relief in the
determination of a counterclaim or cross-claim, the court shall order them to be brought
in as parties as provided in these rules, if jurisdiction of them can be obtained and their
joinder will not deprive the court of jurisdiction of the action.



|. Separate trials; separate judgments. If the court orders separate trial as
provided in Paragraph B of Rule 1-042 NMRA, judgment on a counterclaim or cross-
claim may be rendered in accordance with the terms of Paragraph B of Rule 1-054
NMRA, when the court has jurisdiction so to do, even if the claims of the opposing party
have been dismissed or otherwise disposed of.

ANNOTATIONS
Cross references. — For third-party practice, see Rule 1-014 NMRA.
For joinder of necessary persons, see Rule 1-019 NMRA.
For permissive joinder, see Rule 1-020 NMRA.
For dismissal of counterclaims and cross-claims, see Rule 1-041 NMRA.
For the effect of statute of limitations, see 37-1-15 NMSA 1978.

Compiler's notes. — Paragraphs A, B, F, G and H are deemed to have superseded
105-405, C.S. 1929, relating to cross-complaints and new parties, and 105-417, C.S.
1929, relating to counterclaims as part of the answer.

Compulsory counterclaim. — Legal malpractice claim regarding underlying litigation is
not a compulsory counterclaim to an attorney charging lien. Computer One, Inc. v.
Grisham & Lawless, 2008-NMSC-038, 144 N.M. 424, 188 P.3d 1175, rev’g 2007-
NMCA-079, 141 N.M. 869, 161 P.3d 914.

Opposing parties. — Where plaintiff responded to the attorney charging lien filed by
plaintiff's former attorneys, alleging that the lien was not enforceable and disputed the
lien in a hearing before the court, plaintiff was in a adversarial relationship with plaintiff's
former attorneys and plaintiff was required to assert legal malpractice claims arising out
of the same transaction as compulsory counterclaims to the attorney charging lien.
Computer One, Inc. v. Grisham & Lawless, P.A., 2007-NMCA-079, 141 N.M. 869, 161
P.3d 914, cert. granted, 2007-NMCERT-006.

Same claim. — In determining whether two actions raise the same claim, the court
uses the transactional approach and views a claim in factual terms, regardless of what
substantive law governs a claim or the legal theories that were actually raised in prior
actions. Computer One, Inc. v. Grisham & Lawless, P.A., 2007-NMCA-079, 141 N.M.
869, 161 P.3d 914, cert. granted, 2007-NMCERT-006.

Plaintiff’s objections to the attorney charging lien filed by plaintiff’'s former
attorneys and plaintiff’'s legal malpractice claims against the attorneys arose out of the
same transaction because the objections and the claims involved the same underlying
facts of the attorneys’ representation of plaintiff in plaintiff's breach of contract claim
against a third party and the settlement of plaintiff's claim and associated attorney fees



and the facts of both claims would form a convenient unit for trial. Computer One, Inc. v.
Grisham & Lawless, P.A., 2007-NMCA-079, 141 N.M. 869, 161 P.3d 914, cert. granted,
2007-NMCERT-006.

Overriding emphasis of rule is on consolidation and expeditious resolution, where
that is fair, of all the claims between the parties in one proceeding. The controlling
philosophy is that, so far as fairness and convenience permit, the various parties should
be allowed and encouraged to resolve all their pending disputes within the bounds of
the one litigation. Ortega, Snead, Dixon & Hanna v. Gennitti, 93 N.M. 135, 597 P.2d 745
(1979).

Parties on one side of suit remain separate. — These rules, as well as the common
understanding of what is meant by a party to a lawsuit, are inconsistent with the position
that all parties on one side of a lawsuit are but one party. Romero v. Felter, 83 N.M.
736, 497 P.2d 738 (1972).

Pleading for affirmative relief prerequisite for award of same. — Where defendant
asks for no affirmative relief either by counterclaim or cross-claim, yet court admits
evidence with respect to prior transactions and occurrences which are not pleaded,
judgment cannot properly be based thereon since evidence as to the previous
transactions is inadmissible. Ross v. Daniel, 53 N.M. 70, 201 P.2d 993 (1949).

Failure to plead setoff no bar to recovery of same. — Under Rule 16 (see now Rule
1-016 NMRA), relating to pretrial procedure, it is expressly provided that the court may
make an order, which, when entered, shall control subsequent course of the action, and
as appellants are aware that appellee's claimed right to set off the repair bill is an issue
in the cause and matters pertaining to the repair bill have been litigated without
objection on appellants' part, and likewise the issue is a subject of findings and
conclusions requested by appellants, appellee’s failure to plead this setoff under this
rule does not bar their recovery of this setoff. Charley v. Rico Motor Co., 82 N.M. 290,
480 P.2d 404 (Ct. App. 1971).

Surety benefits from setoff due principal if principal made party. — Where, in an
action against a surety, there is a credit setoff due the principal from the creditor, and
the principal is made a party, the surety is entitled to such credit setoff. National Sur.
Co. v. George E. Breece Lumber Co., 60 F.2d 847 (10th Cir. 1932) (decided under
former law).

Whether counterclaim will be considered compulsory is determined by the
"logical relationship" test of compulsoriness: whether a "logical relationship™ exists
between the claim and any prior action. Heffern v. First Interstate Bank, 99 N.M. 531,
660 P.2d 621 (Ct. App. 1983); Slide-A-Ride of Las Cruces, Inc. v. Citizens Bank, 105
N.M. 433, 733 P.2d 1316 (1987); Aguilar v. Valley Fed. Sav. Bank, 95 Bankr. 208
(Bankr. D.N.M. 1989).



Logical relationship of claims. — New Mexico has adopted a logical relationship test
to determine whether a claim is compulsory under Paragraph A. A logical relationship
will be found if both the claim and the counterclaim have a common origin and subject
matter. In the present case the claim for malpractice and the claim for legal fees have a
common origin (the opinion letter) and a common subject matter (the performance of
legal services). The two claims are logically related, and, absent some other
consideration, the claim for legal malpractice was a compulsory counterclaim to the law
firm's claim for legal fees. Brunacini v. Kavanagh, 117 N.M. 122, 869 P.2d 821 (Ct. App.
1993).

"Opposing party". — An "opposing party"”, within the meaning of Paragraph A, must be
one who asserts a claim against the prospective counterclaimant in the first instance.
Bennett v. Kisluk, 112 N.M. 221, 814 P.2d 89 (1991).

Subdivision (a) (see now Paragraph A) applies where prior action ended in default
judgment or stipulated judgment, even though no pleading was filed by the party with
the counterclaim. Heffern v. First Interstate Bank, 99 N.M. 531, 660 P.2d 621 (Ct. App.
1983).

Right to jury trial of legal issues in compulsory counterclaim. — See Evans Fin.
Corp. v. Strasser, 99 N.M. 788, 664 P.2d 986 (1983).

Compulsory counterclaim lost if not timely filed. — Subdivision (a) (see now
Paragraph A) requires that a party failing to plead any mandatory counterclaim to a
cause of action cannot raise the same in a second and separate action. Terry v. Pipkin,
66 N.M. 4, 340 P.2d 840 (1959).

Even if prior action ended in default judgment. — Failure to plead a compulsory
counterclaim bars a later action on that claim, even if the prior action ended in a default
judgment. Bentz v. Peterson, 107 N.M. 597, 762 P.2d 259 (Ct. App. 1988).

Compulsory counterclaim should be filed in small claims court. — A party should
have asserted his claim for damages as a compulsory counterclaim in the small claims
court, unless the jurisdictional limitation on the amount which may be involved in a case
in that court operates to make inapplicable to counterclaims in that court the compulsory
counterclaims provisions of this rule. Reger v. Grimson, 76 N.M. 688, 417 P.2d 882
(1966).

Unless jurisdictional amount would thereby be surpassed. — Absent legislation
compelling, or at least authorizing, a transfer of the case to the district court, a
defendant in a small claims court case need not plead his counterclaim, which is in an
amount in excess of the jurisdiction of the small claims court. Reger v. Grimson, 76
N.M. 688, 417 P.2d 882 (1966).

Interpleader claimant may counterclaim in tort against stakeholder. — Where
plaintiff insurance company brings interpleader action to determine which of competing



claims to proceeds of a life insurance policy is the correct one, defendant who is one of
claimants is not precluded from asserting counterclaim in tort for unreasonable delay, in
bad faith, in making payments on the contract, despite plaintiff's contention that, as a
stakeholder in an interpleader action, it is not an opposing party against whom a
counterclaim can be filed. Travelers Ins. Co. v. Montoya, 90 N.M. 556, 566 P.2d 105
(Ct. App. 1977).

Legal malpractice is compulsory counterclaim to action for fees. — A claim for
legal malpractice is a compulsory counterclaim that must be asserted by a defendant in
a civil action brought by his or her former attorneys to collect unpaid legal fees.
Brunacini v. Kavanagh, 117 N.M. 122, 869 P.2d 821 (Ct. App. 1993).

Prerequisites listed for survival of counterclaim from jurisdictional defect of
complaint. — In those exceptional cases where a counterclaim may survive the
jurisdictional failure of a complaint, at least three premises must exist. Jurisdiction must
exist within the scope of the allegations of the counterclaim; the claim made in the
counterclaim must be independent of that made in the main case; and, lastly, affirmative
relief must be sought. Sangre De Cristo Dev. Corp. v. City of Santa Fe, 84 N.M. 343,
503 P.2d 323 (1972), cert. denied, 411 U.S. 938, 93 S. Ct. 1900, 36 L. Ed. 2d 400
(1973).

Right to sue separately on separate theories remains. — There is nothing in
Subdivision (a) (see now Paragraph A) or any of the other rules which requires a
modification of the long-standing right to sue on one theory, and, when it has been
determined that the wrong remedy has been adopted, to then sue on another theory.
Terry v. Pipkin, 66 N.M. 4, 340 P.2d 840 (1959).

Counterclaims not limited by commercial code. — There is no language in 55-9-505
NMSA 1978, or elsewhere in the commercial code, which would preclude the full
exercise of the right to interpose counterclaims under this rule. Charley v. Rico Motor
Co., 82 N.M. 290, 480 P.2d 404 (Ct. App. 1971).

No provision authorizes filing counterclaim to counterclaim. — There is no
provision for filing a counterclaim to a counterclaim, or mandatory requirement to amend
a complaint to include additional theories as a result of the filing of a counterclaim. Terry
v. Pipkin, 66 N.M. 4, 340 P.2d 840 (1959).

Counterclaim does not revive extinguished lien. — The lien created by statute
authorizing recordation of a transcript of the docket thereof is a right as distinguished
from a remedy, and if the remedy of foreclosure of the judgment lien prayed for in a
counterclaim is barred, the lien has been extinguished. Pugh v. Heating & Plumbing Fin.
Corp., 49 N.M. 234, 161 P.2d 714 (1945).

Open account defendant need not counterclaim to have account credited. — A
defendant in an action on an open account need not counterclaim for purpose of



showing that certain entries should have been credited to the account. Heron v. Gaylor,
46 N.M. 230, 126 P.2d 295 (1942) (decided under former law).

Essentials of separately maintainable cause are necessary to allow permissive
counterclaim. Dinkle v. Denton, 68 N.M. 108, 359 P.2d 345 (1961).

Offset claimed in bankruptcy for attorney fees deemed permissive counterclaim.
— The nature of the offset claimed by defendant in bankruptcy suit for attorney's fees
and expenses incurred by him when, in his capacity as accommodation indemnitor, he
has guaranteed a performance bond for bankrupt parties is that of a permissive
counterclaim as permitted under Subdivision (b) (see now Paragraph B). Dinkle v.
Denton, 68 N.M. 108, 359 P.2d 345 (1961).

A cross-claim for indemnification filed by retailer-defendant against
manufacturer-defendant sets forth a claim that arises out of the occurrence that is the
subject matter stated in plaintiff's strict products claim. Trujillo v. Berry, 106 N.M. 86,
738 P.2d 1331 (Ct. App. 1987).

Claim barred by limitation usable as counterclaim to extent of amount of
complaint. — To an action on contract, any other cause of action on contract, though
barred by limitation, may be interposed as a counterclaim, but no judgment for excess
can be had. Great W. Oil Co. v. Bailey, 35 N.M. 277, 295 P. 298 (1930) (decided under
former law).

Setoff derived from new matter available. — Promissory note, though made in final
settlement of the account between the parties, can be met by defense of setoff as to
new matter constituting a cause of action in favor of defendant. Staab v. Ortiz, 3 N.M.
(Gild.) 33, 1 P. 857 (1884) (decided under former law).

Counterclaim or cross-claim to quiet title allowed in mortgage foreclosure action,
as there is nothing specific nor inherent in 42-6-1 NMSA 1978 at variance with the
unrestrictive counterclaim provisions of this rule. Ortega, Snead, Dixon & Hanna v.
Gennitti, 93 N.M. 135, 597 P.2d 745 (1979).

Subdivision (f) (see now Paragraph F) governs counterclaim amendments
exclusively. Morrison v. Wyrsch, 93 N.M. 556, 603 P.2d 295 (1979).

Unnecessary for pleader to plead oversight, inadvertence or excusable neglect in
his amended pleading once the court has allowed the addition. Morrison v. Wyrsch, 93
N.M. 556, 603 P.2d 295 (1979).

Contingent obligation cannot be pleaded as setoff. Staab v. Ortiz, 3 N.M. (Gild.) 33,
1 P. 857 (1884) (decided under former law).

Unexcused untimely filing of counterclaim not allowed. — Where defendant does
not comply with Rule 12(a) (see now Rule 1-012 NMRA), nor seek leave of court to set



up the counterclaim by amendment due to oversight, inadvertence or excusable
neglect, as provided in Subdivision (f) (see now Paragraph F), the trial court properly
disallows the filing of the counterclaim. Echols v. N.C. Ribble Co., 85 N.M. 240, 511
P.2d 566 (Ct. App.), cert. denied, 85 N.M. 229, 511 P.2d 555 (1973).

Court has discretion to deny cross-claim. — Although both this rule and Rule 14
(see now Rule 1-014 NMRA) permit some discretion on the part of the court, there must
be sound reason for the exercise of such discretion to deny the relief made possible
thereunder. An abuse of discretion is said to occur when the court exceeds the bounds
of reason, all circumstances before it being considered. GECC v. Hatcher, 84 N.M. 467,
505 P.2d 62 (1973).

Proper exercise of discretion. — When the cross-claim is brought seven years after
judgment, and four years after affirmance on appeal, the trial court has sound reason for
dismissing the cross-claim in the exercise of its discretion. GECC v. Hatcher, 84 N.M.
467, 505 P.2d 62 (1973).

Discretion exercised by weighing judicial economy against possible prejudice. —
The decision whether to allow a cross-claim that meets the test of Subdivision (g) (see
now Paragraph G) is a matter of judicial discretion. No precise standards have been
formulated. Generally, most courts balance the interests of judicial economy and the
general policy of avoiding multiple suits relating to the same events against the
possibilities of prejudice or surprise to the other parties and decide the question of
timeliness accordingly. GECC v. Hatcher, 84 N.M. 467, 505 P.2d 62 (1973).

Cross-claim liberally operated to further judicial economy. — The cross-claim rule
should be given a liberal construction to vest full and complete jurisdiction in the court to
determine the entire controversy and not merely a part of it. Hughes v. Joe G. Maloof &
Co., 84 N.M. 516, 505 P.2d 859 (Ct. App. 1973).

By settling related claims in single action. — This rule is a reflection of the federal
equity practice and the general policy behind allowing cross-claims is to avoid multiple
suits and to encourage the determination of the entire controversy among the parties
before the court with a minimum of procedural steps. In keeping with this policy the
courts generally have construed Subdivision (g) (see now Paragraph G) liberally in
order to settle as many related claims as possible in a single action. GECC v. Hatcher,
84 N.M. 467, 505 P.2d 62 (1973).

Cross-claim part of original suit. — This rule contemplates an original action and, as
the cross-claim must arise out of the transaction or occurrence that is the subject matter
of the original action, the original complaint and the cross-claim constitute but one suit;
therefore, even though the claim of the original plaintiffs has been dismissed, neither the
pleadings nor parties have changed in connection with the cross-claim. The cross-claim
that remains is part of the original suit, and not a new lawsuit. Hughes v. Joe G. Maloof
& Co., 84 N.M. 516, 505 P.2d 859 (Ct. App. 1973).



Cross-claims dismissed upon dismissal of complaint for lack of jurisdiction. — If
the original claim in connection with which the cross-claim arises is dismissed for lack of
jurisdiction, the dismissal carries with it the cross-claim, unless the latter is supported by
independent jurisdictional grounds. Louis Lyster Gen. Contractor v. City of Las Vegas,
83 N.M. 138, 489 P.2d 646 (1971).

Venue change not available for cross-claim notwithstanding dismissal of original
claim. — There is no right to a change of venue upon dismissal of the original claim
under the concept of continuing jurisdiction as the cross-claim is ancillary to the original
claim, to which it is related, and when the original claim is dismissed the court does not
lose jurisdiction over a cross-claim even though there is no independent jurisdictional
basis for the cross-claim. Hughes v. Joe G. Maloof & Co., 84 N.M. 516, 505 P.2d 859
(Ct. App. 1973).

Cross-claim permitted to recover indemnity, contribution. — Payment might well be
a condition to the judgment, but is not grounds for a dismissal of a cross-claim or a
third-party complaint for the recovery of either indemnity or contribution. This rule and
Rule 14 (see now Rule 1-014 NMRA) permit the determination of a third-party claim
although a money judgment for indemnity must be subject to cross-claimant's actual
loss, and a money judgment for contribution would be subject to the conditions of 41-3-2
NMSA 1978. Board of Educ. v. Standhardt, 80 N.M. 543, 458 P.2d 795 (1969).

Setoff available to assignee in cross-action. — Where a note, executed and
delivered by the maker to payee, is after maturity transferred and assigned to transferee
who becomes indebted to makers on other matters, and transferee assigns note to
assignee, setoff which would have been available against transferee is also available to
the makers in a cross-action by the assignee on the note. Turkenkoph v. Te Beest, 55
N.M. 279, 232 P.2d 684 (1951).

Law reviews. — For article, "The "New Rules' in New Mexico," see 1 Nat. Resources J.
96 (1961).

For comment, "Assignments - Maker's Defenses Cut Off - Uniform Commercial Code §
9-206," see 5 Nat. Resources J. 408 (1965).

For article, "The Impact of the Revised New Mexico Class Action Rules Upon
Consumers,"” see 9 N.M.L. Rev. 263 (1979).

For article, "The Impact of Non-Mutual Collateral Estoppel on Tort Litigation Involving
Several Liability," see 18 N.M.L. Rev. 559 (1988).

For case note, "CIVIL PROCEDURE - New Mexico Adopts the Modern View of
Collateral Estoppel: Silva v. State," see 18 N.M.L. Rev. 597 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. Jur. 2d Abatement, Survival and
Revival § 27 et seq.; 8 Am. Jur. 2d Automobiles and Highway Traffic 88 953, 957; 14



Am. Jur. 2d Carriers 8§ 1135; 20 Am. Jur. 2d Counterclaim, Recoupment and Setoff §8
1, 2 et seq., 56 et seq.; 59 Am. Jur. 2d Parties 88 96 et seq., 179 et seq.; 61A Am. Jur.
2d Pleading 8§ 410, 414, 415.

Agent's right to offset his own claim against collection made for principal, 2 A.L.R. 132.

Counterclaim or setoff as affecting rule as to part payment of a liquidated and
undisputed debt, 4 A.L.R. 474, 53 A.L.R. 768.

Right to set off claim of individual partner against claim against partnership, 5 A.L.R.
1541, 55 A.L.R. 566.

Availability as setoff or counterclaim of claim in favor of one alone of several
defendants, 10 A.L.R. 1252, 81 A.L.R. 781.

Right to set off claim of firm against indebtedness of individual partner, 27 A.L.R. 112,
60 A.L.R. 584.

Attorney's lien as subject to setoff against judgment, 34 A.L.R. 323, 51 A.L.R. 1268.

Right of stockholder to set off indebtedness of corporation against statutory superadded
liability, 40 A.L.R. 1183, 98 A.L.R. 659.

Setting up counterclaim, setoff, or recoupment in reply, 42 A.L.R. 564.

Right of defendant in action for injury to person or property to set up by cross-complaint
claim for injury to his person or property against codefendant, 43 A.L.R. 879.

Right of transferor of stock in action against him by creditor to file cross-action against
transferee, 45 A.L.R. 174, 141 A.L.R. 1351.

Right in action for assault and battery to set off, recoup or counterclaim damages
sustained by defendant in the affray, 47 A.L.R. 1095.

Factor's right of setoff against proceeds of consignment, 52 A.L.R. 811.

Right of defendant in action by undisclosed principal to avail himself of defenses or
setoffs that would have been available in an action by the agent in his own right on the
contract, 53 A.L.R. 414.

Judgment as a contract within statute in relation to setoff or counterclaim, 55 A.L.R.
469.

Payments by stockholders applicable upon double liability, 56 A.L.R. 527, 83 A.L.R.
147,120 A.L.R. 511.



Equitable setoff of claim of one person and claim of his debtor against another, 57
A.L.R. 778,93 A.L.R. 1164.

Right to voluntary dismissal of suit without prejudice before trial as affected by filing
counterclaim after motion for dismissal, 71 A.L.R. 1001.

Voluntary dismissal of cross-bill or counterclaim, right of defendant to take, 74 A.L.R.
587.

What amounts to bringing of suit within limited time required by mechanic's lien statute,
75 A.L.R. 695.

Right to set up by cross-complaint claim for damages on wrongful seizure of property,
85 A.L.R. 656.

Right to dismissal as affected by filing of, or as affecting, cross-complaint, counterclaim,
intervention and the like, 90 A.L.R. 387.

Necessity of process against plaintiff when cross-bill or answer in nature of cross-bill
comes in, 96 A.L.R. 990.

Statutory right of setoff or counterclaim as affected by defendant's conduct inducing
delay in bringing action until after maturity of the claim, or assignment to defendant of
the claim, against plaintiff, 137 A.L.R. 1180.

Claim barred by limitation as subject of setoff, cross-bill or cross-action, 1 A.L.R.2d 630.

Claim for wrongful death as subject of counterclaim or cross-action in negligence action
against decedent's estate, and vice versa, 6 A.L.R.2d 256.

Cause of action in tort as counterclaim in tort action, 10 A.L.R.2d 1167.

Sufficiency of cross-bill in partition action to authorize incidental relief, 11 A.L.R.2d
1449.

Misrepresentation as to loan commitment on real estate as ground of action,
counterclaim or rescission by vendee, 14 A.L.R.2d 1347.

Failure to assert matter as counterclaim as precluding assertion thereof in subsequent
action, under federal rules or similar state rules or statutes, 22 A.L.R.2d 621.

Rights and remedies of tenant upon landlord's breach of covenant to repair, 28 A.L.R.2d
446.

Permissibility of counterclaim or cross-action for divorce where plaintiff's action is one
other than for divorce, separation or annulment, 30 A.L.R.2d 795.



Right of counterclaim, setoff, and the like of defendant against partners individually, in
action to enforce partnership claim, 39 A.L.R.2d 295.

Right of defendant in action for property damage, personal injury or death, to bring in
new parties as cross-defendants to his counterclaim or the like, 46 A.L.R.2d 1253.

What statute of limitations governs action or claim for affirmative relief against usurious
obligation or to recover usurious payment, 48 A.L.R.2d 401.

Dismissal of plaintiff's case for want of prosecution as affecting defendant's
counterclaim, setoff or recoupment, or intervenor's claim for affirmative relief, 48
A.L.R.2d 748.

Waiver or estoppel with respect to debtor's assertion, as setoff or counterclaim against
assignee, of claim valid as against assignor, 51 A.L.R.2d 886.

Estoppel of defendant to deny plaintiff's corporate existence by filing counterclaim or
cross-action against it, 51 A.L.R.2d 1449.

Avalilability of setoff, counterclaim or the like to recover either penalty for usury in, or
usurious interest paid on, separate transaction or instrument, 54 A.L.R.2d 1344.

Validity, construction and effect of statute providing a "cooling off period" or lapse of
time prior to filing of complaint, hearing or entry of decree in divorce suit, 62 A.L.R.2d
1262.

Independent venue requirements as to cross-complaint or similar action by defendant
seeking relief against a codefendant or third party, 100 A.L.R.2d 693.

Proceeding for summary judgment as affected by presentation of counterclaim, 8
A.L.R.3d 1361.

Right in equity suit to jury trial of counterclaim involving legal issue, 17 A.L.R.3d 1321.

May action for malicious prosecution be based on cross-complaint or cross-action in
civil suit, 65 A.L.R.3d 901.

Appealability of order dismissing counterclaim, 86 A.L.R.3d 944.

Right of party litigant to defend or counterclaim on ground that opposing party or his
attorney is engaged in unauthorized practice of law, 7 A.L.R.4th 1146.

Necessity and permissibility of raising claim for abuse of process by reply or
counterclaim in same proceeding in which abuse occurred - state cases, 82 A.L.R.4th
1115.



Who is an "opposing party" against whom a counterclaim can be filed under Federal
Civil Procedure Rule 13(a) or (b), 1 A.L.R. Fed. 815.

Claim as to which right to demand arbitration exists as subject of compulsory
counterclaim under Federal Rules of Civil Procedure 13(a), 2 A.L.R. Fed. 1051.

Joinder of counterclaim under Rule 13(a) or (b) of Federal Rules of Civil Procedure with
jurisdictional defense under Rule 12(b) as waiver of such defense, 17 A.L.R. Fed. 388.

Effect of filing as separate federal action claim that would be compulsory counterclaim
in pending federal action, 81 A.L.R. Fed. 240.

50 C.J.S. Judgments 88 776, 777; 67A C.J.S. Parties 88§ 88 to 111; 71 C.J.S. Pleading
88 167 to 176; 80 C.J.S. Setoff and Counterclaim 88 1, 13, 27, 36, 61.

1-014. Third-party practice.

A. When defendant may bring in third party. At any time after commencement of
the action a defending party, as a third-party plaintiff, may cause a summons and
complaint to be served upon a person not a party to the action who is or may be liable
to him for all or part of the plaintiff's claim against him. The third-party plaintiff need not
obtain leave to make the service if he files the third-party complaint not later than ten
(10) days after he serves his original answer. Otherwise he must obtain leave on motion
upon notice to all parties to the action. The person served with the summons and third-
party complaint, hereinafter called the third-party defendant, shall make his defenses to
the third-party plaintiff's claim as provided in Rule 1-012 NMRA and his counterclaims
against the third-party plaintiff and cross-claims against other third-party defendants as
provided in Rule 1-013 NMRA. The third-party defendant may assert against the plaintiff
any defenses which the third-party plaintiff has to the plaintiff's claim. The third-party
defendant may also assert any claim against the plaintiff arising out of the transaction or
occurrence that is the subject matter of the plaintiff's claim against the third-party
plaintiff. The plaintiff may assert any claim against the third-party defendant arising out
of the transaction or occurrence that is the subject matter of the plaintiff's claim against
the third-party plaintiff, and the third-party defendant thereupon shall assert his
defenses as provided in Rule 1-012 NMRA and his counterclaims and cross-claims as
provided in Rule 1-013 NMRA. Any party may move to strike the third-party claim, or for
its severance or separate trial. A third-party defendant may proceed under this rule
against any person not a party to the action who is or may be liable to him for all or part
of the claim made in the action against the third-party defendant.

B. When plaintiff may bring in third party. When a counterclaim is asserted
against a plaintiff, he may cause a third party to be brought in under circumstances
which under this rule would entitle a defendant to do so.

ANNOTATIONS



Cross references. — For joinder of third-party claims, see Rule 1-018 NMRA.
For rule relating to interpleader, see Rule 1-022 NMRA.

For intervention, see Rule 1-024 NMRA.

For dismissal of third-party claims, see Rule 1-041 NMRA.

For separate trials on third-party claims, see Rule 1-042 NMRA.

The right of a party to implead a third party does not create a cause of action for
indemnity against the third party. N.M. Public School Ins. Authority v. Gallagher, 2007-
NMCA-142, 142 N.M. 760, 170 P.3d 998, 2007-NMCERT-010.

Purpose of rule is to facilitate judicial economy by allowing a defendant to bring in a
party who would be liable to him in the event the original plaintiff prevails. First Nat'l
Bank v. Espinoza, 95 N.M. 20, 618 P.2d 364 (1980).

Rule permissive. — Rule 14 of the Federal Rules of Civil Procedure, which is identical
to this rule for all practical purposes, is permissive and gives plaintiff a choice as to
whether he will amend his pleadings to ask for relief against the third-party defendant.
Salazar v. Murphy, 66 N.M. 25, 340 P.2d 1075 (1959).

Secondary liability contemplated. — This rule and Rule 18(a) (see now Rule 1-018
NMRA) limit third-party complaints to cases where there is a secondary liability against
the third-party defendant arising out of the plaintiff's claim against the original defendant.
Hancock v. Berger, 77 N.M. 321, 422 P.2d 359 (1967).

Under Subdivision (a) (see now Paragraph A) it is necessary that the third-party
defendant be secondarily liable to the original defendant in the event the original
defendant is held liable to the plaintiff. First Nat'l Bank v. Espinoza, 95 N.M. 20, 618
P.2d 364 (1980).

When third party may be brought in. — Paragraph A does not authorize a defendant
to bring into a lawsuit every party against whom he may have a claim arising from the
transaction at issue between the defendant and the plaintiff. Traditionally, the third-party
defendant must be secondarily liable to the defendant third-party plaintiff on a theory
such as contribution or indemnity, if the defendant is held liable to the plaintiff. Grain
Dealers Mut. Ins. Co. v. Reed, 105 N.M. 586, 734 P.2d 1269 (1987).

In order to support a joinder under this rule, the third party defendants must be liable to
the defendant if the defendant is found to be liable to the plaintiff. United States Fire Ins.
Co. v. Aeronautics, Inc., 107 N.M. 320, 757 P.2d 790 (1988).

Derivative liability required. — In an action by a landlord against the franchisees of an
ice cream store for breach of a lease agreement, the franchisees' claim against the



franchisor was not derivative of the landlord's claim and was not the proper subject of a
third-party complaint. Yelin v. Carvel Corp., 119 N.M. 554, 893 P.2d 450 (1995).

To whom third party must be liable. — Paragraph A does not authorize a defendant
to bring into a lawsuit a third party who may be liable to the plaintiff. Grain Dealers Mut.
Ins. Co. v. Reed, 105 N.M. 586, 734 P.2d 1269 (1987).

Defendant cannot by right bring third-party defendants into suit under rule. — If
third-party defendants are primarily liable to the plaintiff, a defendant can raise this as a
defense in the plaintiff's suit against him, but he cannot by right bring them into the suit
under this rule. First Nat'l| Bank v. Espinoza, 95 N.M. 20, 618 P.2d 364 (1980).

When impleader should be denied. — Impleader should be denied when the
substantive basis for relief appears doubtful to the court, and where the presence of a
third party would complicate rather than simplify the determination of the case. Yates
Exploration, Inc. v. Valley Imp. Ass'n, 108 N.M. 405, 773 P.2d 350 (1989).

Indemnity and contribution. — This rule and Rule 13 (see now Rule 1-013 NMRA),
permit determination of third-party claim for indemnity, although money judgment for
indemnity must be subject to cross-claimant's actual loss, and money judgment for
contribution would be subject to conditions of 41-3-2 NMSA 1978. Board of Educ. v.
Standhardt, 80 N.M. 543, 458 P.2d 795 (1979).

Payment on judgment might well be a condition, but would not be grounds for a
dismissal of a cross-claim or a third-party complaint for the recovery of either indemnity
or contribution. Board of Educ. v. Standhardt, 80 N.M. 543, 458 P.2d 795 (1969).

Assertion of comparative negligence theory. — A third-party complaint that
previously would have been allowed under joint tortfeasor contribution theories must
now be allowed, under liberal construction of the rules of procedure, to assert a
comparative negligence theory or a breach of contract indemnity claim, in order to
assure that each person at fault bears only his proportionate share of liability. Tipton v.
Texaco, Inc., 103 N.M. 689, 712 P.2d 1351 (1985).

Apportionment of settling tortfeasor's negligence. — A tortfeasor defendant cannot
force a settling tortfeasor to have his negligence apportioned by a jury as a third party
defendant rather than as a non-party witness. Wilson v. Gillis, 105 N.M. 259, 731 P.2d
955 (Ct. App. 1986).

Third-party claims properly joined. — In an action by an automobile passenger
against a truck owner and a truck driver, third-party claims by the truck owner and driver
against the automobile driver for property damage and personal injury were properly
joined, since the claims arose out of the same transaction, and the liability of the truck
owner, the truck driver and the automobile driver were dependent upon the same
operative facts. Navajo Freight Lines v. Baldonado, 90 N.M. 264, 562 P.2d 497 (1977).



Objection waived. Third-party defendant waived objection to trial of issue, allegedly
improperly joined, between herself and third-party plaintiff, by failure to timely object
thereto, where she first objected to joinder of the unrelated claim by third-party
complaint at conclusion of plaintiff's case and by request for a conclusion of law at the
end of the entire case. Hancock v. Berger, 77 N.M. 321, 422 P.2d 359 (1967).

Dismissal improper. — Third-party complaint initiated by defendant insured in
personal injury case against his insurer alleged a genuine cause of action, and order
summarily dismissing third-party complaint was improper. Satterwhite v. Stolz, 79 N.M.
320, 442 P.2d 810 (Ct. App. 1968).

Where guest in first vehicle brought suit against owner and driver of second vehicle,
who thereupon filed third-party complaint against driver of first vehicle, under liberal
rules of pleading amendment of this complaint so as to state that acts of third-party
defendant contributed to collision and plaintiff's resulting injury should have been
allowed (even though amendment should have stated that such acts proximately
caused the accident), and motion to strike third-party complaint for failure to state cause
of action denied; whether third-party defendant was guilty of such negligence as to be
liable under guest statute would depend on evidence adduced at trial. Downing v.
Dillard, 55 N.M. 267, 232 P.2d 140 (1951).

Federal suit not res judicata. — Dismissal with prejudice of third-party complaint
brought in federal court because of plaintiff's failure to prosecute was not res judicata of
plaintiff's right to bring action in state court against previous third-party defendant.
Salazar v. Murphy, 66 N.M. 25, 340 P.2d 1075 (1959).

Third-party defendant in federal court suit, wherein judgment could not be had against
him for lack of diversity, was not entitled to summary judgment based on the federal
court case on res judicata grounds in subsequent suit brought against him by plaintiff in
state court. Williams v. Miller, 58 N.M. 472, 272 P.2d 676 (1954). See also Williams v.
Miller, 61 N.M. 326, 300 P.2d 480 (1956).

Peremptory challenges. — It was proper to allow five peremptory challenges to third-
party defendant in addition to those allowed original defendant in the action, where
there was another controversy distinct from that of original parties plaintiff and
defendant. Lambert v. Donelly, 74 N.M. 453, 394 P.2d 735 (1964); American Ins. Co. v.
Foutz & Bursum, 60 N.M. 351, 291 P.2d 1081 (1955).

Law reviews. — For comment, "Products Liability - Strict Liability in Torts," see 2
N.M.L. Rev. 91 (1972).

For annual survey of New Mexico law relating to civil procedure, see 12 N.M.L. Rev. 97
(1982).

For annual survey of New Mexico law relating to civil procedure, see 13 N.M.L. Rev.
251 (1983).



For annual survey of civil procedure in New Mexico, see 18 N.M.L. Rev. 287 (1988).

For article, "Statutory Adoption of Several Liability in New Mexico: A Commentary and
Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Jur. 2d Automobiles and Highway
Traffic 8 1045; 14 Am. Jur. 2d Carriers § 1135; 18 Am. Jur. 2d Contribution 88 117, 124;
59 Am. Jur. 2d Parties 88 99 et seq., 179 et seq.

Right of one brought into action as a party by original defendant upon ground that he is
or may be liable to latter in respect to matter in suit to raise or contest issues with
plaintiff, 78 A.L.R. 327.

Defendant's right to bring in third person asserted to be solely liable to the plaintiff, 168
A.L.R. 600.

Right of defendant in action for personal injury or death to bring in joint tort-feasor for
purpose of asserting right of contribution, 11 A.L.R.2d 228, 95 A.L.R.2d 1096.

Joinder as defendants, in tort action based on condition of sidewalk or highway, of
municipal corporation and abutting property owner or occupant, 15 A.L.R.2d 1293.

Right of retailer sued by consumer for breach of implied warranty of wholesomeness or
fithess of food or drink, to bring in as a party defendant the wholesaler or manufacturer
from whom article was procured, 24 A.L.R.2d 913.

Independent venue requirements as to cross-complaint or similar action by defendant
seeking relief against a codefendant or third party, 100 A.L.R.2d 693.

Loan receipt or agreement between insured and insurer for a loan repayable to expense
of recovery from other insurer or from carrier or other person causing loss, 13 A.L.R.3d
42,

67A C.J.S. Parties 8§ 88 to 111.

1-015. Amended and supplemental pleadings.

A. Amendments. A party may amend his pleading once as a matter of course at
any time before a responsive pleading is served or, if the pleading is one to which no
responsive pleading is permitted and the action has not been placed upon the trial
calendar, he may so amend it at any time within twenty (20) days after it is served.
Otherwise a party may amend his pleading only by leave of court or by written consent
of the adverse party; and leave shall be freely given when justice so requires. A party
shall plead in response to an amended pleading within the time remaining for response
to the original pleading or within ten (10) days after service of the amended pleading,
whichever period may be the longer, unless the court otherwise orders.



B. Amendments to conform to the evidence. When issues not raised by the
pleadings are tried by express or implied consent of the parties, they shall be treated in
all respects as if they had been raised in the pleadings. Such amendment of the
pleadings as may be necessary to cause them to conform to the evidence and to raise
these issues may be made upon motion of any party at any time, even after judgment;
but failure so to amend does not affect the result of the trial of these issues. If evidence
is objected to at the trial on the ground that it is not within the issues made by the
pleadings, the court may allow the pleadings to be amended and shall do so freely
when the presentation of the merits of the action will be subserved thereby and the
objecting party fails to satisfy the court that the admission of such evidence would
prejudice him in maintaining his action or defense upon the merits. The court may grant
a continuance to enable the objecting party to meet such evidence.

C. Relation back of amendments. Whenever the claim or defense asserted in the
amended pleading arose out of the conduct, transaction or occurrence set forth or
attempted to be set forth in the original pleading, the amendment relates back to the
date of the original pleading. An amendment changing the party against whom a claim
is asserted relates back if the foregoing provision is satisfied and, within the period
provided by law for commencing the action against him, the party to be brought in by
amendment:

(1) has received such notice of the institution of the action that he will not be
prejudiced in maintaining his defense on the merits; and

(2) knew or should have known that, but for a mistake concerning the identity
of the proper party, the action would have been brought against him.

D. Supplemental pleadings. Upon motion of a party, the court may, upon
reasonable notice and upon such terms as are just, permit him to serve a supplemental
pleading setting forth transactions or occurrences or events which have happened since
the date of the pleading sought to be supplemented. Permission may be granted even
though the original pleading is defective in its statement of a claim for relief or defense.
If the court deems it advisable that the adverse party plead to the supplemental
pleading, it shall so order, specifying the time therefor.

E. All matters set forth in one pleading. In every complaint, answer or reply,
amendatory or supplemental, the party shall set forth in one entire pleading all matters
which, by the rules of pleading, may be set forth in such pleading, and which may be
necessary to the proper determination of the action or defense.

ANNOTATIONS

Cross references. — For striking out pleading after failure to answer interrogatories,
see Rule 1-037 NMRA.



Compiler's notes. — Paragraph A and Rule 1-042 NMRA are deemed to have
superseded 105-604, C.S. 1929, relating to amendments and dividing misjoined causes
of action. Paragraph A is also deemed to have superseded 105-613 and 105-616, C.S.
1929, authorizing the plaintiff to strike part of his complaint and providing for pleading
after amendment, respectively.

Paragraph B is deemed to have superseded 105-601 to 105-603, C.S. 1929, relating to
variances between allegations and proof and failure of proof. See also the notes to Rule
1-060.

Paragraph D is deemed to have superseded 105-612, C.S. 1929, relating to the same
subject matter.

Paragraph E is deemed to have superseded 105-614, C.S. 1929, which was identical
therewith. See 105-615, C.S. 1929, relating to the construction of 105-614, C.S. 1929.

l. GENERAL CONSIDERATION.

Rule 1-015 NMRA permits the voluntary dismissal of individual claims that make up
an action. Gates v. N.M. Taxation & Revenue Dept., 2008-NMCA-023, 143 N.M. 446,
176 P.3d 1169.

Il. AMENDMENTS.
A. IN GENERAL.

Timeliness. — Where plaintiff filed its motion and proposed amended complaint that
included new theories and causes of action 20 months after filing the original complaint,
seven months after the scheduling order was entered, three months after the deadline
for motions established by the scheduling order, one month after discovery had been
completed, and two months before trial, the court did not abuse its discretion in denying
plaintiff's motion to amend. Roark v. Farmers Group, Inc., 2007-NMCA-074, 142 N.M.
59, 162 P.3d 896, cert. denied, 2007-NMCERT-006.

Joint Powers Agreement Act. — Where a motion to amend to add a Joint Powers
Agreement Act claim was insufficient and futile on its face, granting the motion would
have served no purpose. Paragon Foundation, Inc. v. N.M. Livestock Board, 2006-
NMCA-004, 138 N.M. 761, 126 P.3d 577, cert. denied, 2006-NMCERT-001.

Supplemental pleadings and amended pleadings are different in that a
supplemental pleading relates to facts which arose after the original pleading was filed,
whereas an amended pleading includes matters that occurred before. Electric Supply
Co. v. United States Fid. & Guar. Co., 79 N.M. 722, 449 P.2d 324 (1969).



Newly discovered existing facts are brought in by amendment. — Facts newly
discovered but previously existing are properly brought in by amended, not
supplemental, pleading. Colcott v. Sutherland, 36 N.M. 370, 16 P.2d 399 (1932).

A party may amend his pleadings one time as a matter of right under the conditions
of the first sentence of Subdivision (a) (see now Paragraph A). Martinez v. Cook, 57
N.M. 263, 258 P.2d 375 (1953).

It is the intent of the rule to allow one amendment of a complaint as a matter of right
when no answer is served during the pleading stage of litigation. Moffat v. Branch,
2002-NMCA-067, 132 N.M. 412, 49 P.3d 673.

If no responsive pleading has been filed. — When plaintiff filed her motion to amend,
summary judgment had not been entered and no responsive pleading had been filed
under this rule, she was entitled to amend as a matter of right, and although leave of
court was not necessary to file an amended complaint, it was error to deny such leave
when timely requested by motion. Jacobson v. State Farm Mut. Auto. Ins. Co., 81 N.M.
600, 471 P.2d 170 (1970).

Subdivision (a) (see now Paragraph A) authorizes a party to amend his pleading as a
matter of course at any time before a responsive pleading is served; hence, the trial
court did not err in permitting the plaintiff to amend its complaint to include a second
count at a time when the defendant had not filed a responsive pleading. Platco Corp. v.
Shaw, 78 N.M. 36, 428 P.2d 10 (1967).

After foreclosure of a deed of trust, and bill filed for redemption, an amended bill praying
for a cancellation of trustee's deed and quieting of plaintiff's title, tendered before
answer filed, should have been permitted under 2685, subd. 81, 1897 Comp. (105-604,
C.S. 1929). Bremen Mining & Milling Co. v. Bremen, 13 N.M. 111, 79 P. 806 (1905).

Permission to amend a pleading need not be obtained if the pleading is one to which no
responsive pleading is permitted, the action has not been placed on the trial calendar,
and the amendment is made within 20 days after the pleading is served. In re Pulver,
117 N.M. 329, 871 P.2d 985 (Ct. App. 1994).

After the filing of aresponsive pleading, amendments may be made only by
permission of the court. Vernon Co. v. Reed, 78 N.M. 554, 434 P.2d 376 (1967).

In the absence of consent by the adverse party to the amendment proposed, the
pleading could only be amended by leave of the court. State v. Hodnett, 79 N.M. 761,
449 P.2d 669 (Ct. App. 1968).

Or adverse party's written consent. — Under Subdivision (a) (see now Paragraph A),
defendant had the right to amend his answer by leave of court or by written consent of
the adverse party. Atol v. Schifani, 83 N.M. 316, 491 P.2d 533 (Ct. App. 1971).



Proper amendment of summary judgment motions. — Since motions must be
directed to specific parties, a movant has the option to amend the summary judgment
motion to add additional parties or to change parties, if necessary, with the motion
relating back to the date of the original motion if the party has received such notice so
that he will not be prejudiced. By failing to amend his motion, defendant failed to make a
summary judgment motion against this plaintiff. Thus, the summary judgment motion
granted must be reversed. Perea v. Snyder, 117 N.M. 774, 877 P.2d 580 (Ct. App.
1994).

But motion for summary judgment is not a responsive pleading within the meaning
of Subdivision (a) (see now Paragraph A). Jacobson v. State Farm Mut. Auto. Ins. Co.,
81 N.M. 600, 471 P.2d 170 (1970).

Nor is motion to dismiss. — Plaintiffs should have been allowed to amend as a matter
of course because a motion to dismiss is not a responsive pleading within Subdivision
(a) (see now Paragraph A). Buhler v. Marrujo, 86 N.M. 399, 524 P.2d 1015 (Ct. App.
1974).

Neither the filing nor granting of such a motion before answer terminates the right to
amend; an order of dismissal denying leave to amend at that stage is improper, and a
motion for leave to amend (though unnecessary) must be granted if filed. Malone v.
Swift Fresh Meats Co., 91 N.M. 359, 574 P.2d 283 (1978).

Or complaining that pleadings do not comply with rules. — Motions complaining
that complaints failed to comply with the rules, contained matter that should be stricken
thereunder, failed to state a cause of action, etc., are not responsive pleadings. Peoples
v. Peoples, 72 N.M. 64, 380 P.2d 513 (1963).

But court's permission is necessary if right to amend was specifically denied. —
When plaintiffs' complaints have been dismissed without leave and with the right to
amend specifically denied, plaintiffs may not file an amended pleading without the
court's permission. Peoples v. Peoples, 72 N.M. 64, 380 P.2d 513 (1963).

Or summary judgment has been granted. — This rule had no bearing where decision
granting defendant's motion for summary judgment had already been announced. At
that stage of the proceeding the granting or denial of the motion to amend was within
the discretion of the court. Hamilton v. Hughes, 64 N.M. 1, 322 P.2d 335 (1958).

Amendment to add individual members of Board. — Because the individual
members of the Public Employees Retirement Board were on notice of a proceeding,
and because the claim to be asserted in the amended pleading would arise out of
conduct, transaction or occurrence set forth or attempted to be set forth in the original
pleading, plaintiff may move to amend his complaint to add the individual members of
the Board. Gill v. PERA, 2004-NMSC-016, 135 N.M. 472, 90 P.3d 491.



Leave of court not required where original complaint never served. — Where
service of the original complaint upon the defendant was never perfected under this
rule, the plaintiffs were not required to seek leave of the court to file an amended
complaint. Campbell v. Benson, 97 N.M. 147, 637 P.2d 578 (Ct. App. 1981), overruled
on other grounds Safeco Ins. Co. of Am. v. United States Fid. & Guar. Co., 101 N.M.
148, 679 P.2d 816 (1984).

Final amendment verification rectifying earlier insufficiency. — Although the
human services department failed to obtain the court's permission prior to filing its
amended petitions to terminate parental rights, the court granted permission to file the
final amended petition and verification prior to the commencement of trial. Allowance of
this amendment rectified any insufficiency in the earlier pleadings not being verified.
The court, therefor, was not deprived of subject matter jurisdiction. Laurie R. v. New
Mexico Human Servs. Dep't, 107 N.M. 529, 760 P.2d 1295 (Ct. App. 1988).

One additional opportunity to withstand motions should be given. — Counsel for
plaintiffs must strictly conform in any amendments undertaken with these rules in all
their details. However, that they should have at least one additional opportunity to
attempt to draft a complaint that will withstand proper motions is in the spirit of the rules.
Peoples v. Peoples, 72 N.M. 64, 380 P.2d 513 (1963).

Election to amend waives error in ruling or original pleading. — Where pleader
elected to amend after demurrer had been sustained, he waived the right to allege error
on the ruling. Bremen Mining & Milling Co. v. Bremen, 13 N.M. 111, 79 P. 806 (1905).

Pleadings are the means to assist, not deter, the disposition of litigation on the
merits. Dale J. Bellamah Corp. v. City of Santa Fe, 88 N.M. 288, 540 P.2d 218 (1975).

Amendments to pleadings are favored, and the right thereto should be liberally
permitted in the furtherance of justice. Martinez v. Research Park, Inc., 75 N.M. 672,
410 P.2d 200 (1965), overruled on other grounds, Sundance Mechanical & Util. Corp. v.
Atlas, 109 N.M. 683, 789 P.2d 1250 (1990); Camp v. Bernalillo County Medical Center,
96 N.M. 611, 633 P.2d 719 (Ct. App. 1981), overruled on other grounds Lakeview Invs.,
Inc. v. Alamogordo Lake Village, Inc., 86 N.M. 151, 520 P.2d 1096 (1974).

And should be freely allowed. — Under Subdivision (a) (see now Paragraph A)
amendments are to be freely allowed so that the ends of justice may be accomplished.
Davis v. Severson, 71 N.M. 480, 379 P.2d 774 (1963).

Subdivision (a) (see now Paragraph A), which provides that leave to amend shall be
freely given when justice so requires, is the same as former Rule 15(a), Fed. R. Civ. P.
(now see Rule 1-015). Coastal Plains Qil Co. v. Douglas, 69 N.M. 68, 364 P.2d 131
(1961).

Laws 1865, ch. 27, 8§88 26, 27 and 120, providing for amendments to pleadings, showed
a liberal legislative intention to allow all such amendments which might be necessary in



furtherance of the attainment of substantial justice between parties by disregarding
technical objections and trying cases upon their merits. Sanchez y Contraes v.
Candelaria, 5 N.M. 400, 23 P. 239 (1890).

This liberality extends to replevin actions. Vigil v. Johnson, 60 N.M. 273, 291 P.2d
312 (1955).

And eminent domain proceedings. — See State ex rel. State Hwy Comm'n v.
Grenko, 80 N.M. 691, 460 P.2d 56 (1969).

And occupational disease disablement cases. — Subdivision (a) (see now
Paragraph A), providing for freely granting of leave to amend when justice requires, is
applicable to proceedings under the Occupational Disease Disablement Law. Holman v.
Oriental Refinery, 75 N.M. 52, 400 P.2d 471 (1965).

And mandamus. — While office of mandamus is to afford a speedy remedy and to
avoid delay, this does not mean that court is without power to extend time within which
a respondent may answer, or that the answer may not be amended; leave to amend
should be freely given when justice demands. State ex rel. Fitzhugh v. City Council of
Hot Springs, 56 N.M. 118, 241 P.2d 100 (1952).

Parties-plaintiff may be stricken. — Under 1911, C.L. 1881, allowing plaintiff to
amend by striking out parties-plaintiff before trial and without objection was proper if
defendant was not prejudiced thereby and if it was necessary to determine the real
question in controversy. Neher v. Armijo, 9 N.M. 325, 54 P. 236 (1898).

And new cause of action may be alleged. — A new cause of action founded on facts
not completely foreign to those pleaded originally may be alleged in an amended
complaint. Newbold v. Florance, 54 N.M. 296, 222 P.2d 1085 (1950).

Recovery should be allowed on quantum meruit even though the suit was originally
framed on express contract, and amendment to pleadings should be freely allowed to
accomplish this purpose at any stage of the proceeding, including considering the
pleadings amended to conform to the proof. Montgomery v. Cook, 76 N.M. 199, 413
P.2d 477 (1966); State ex rel. Gary v. Fireman's Fund Indem. Co., 67 N.M. 360, 355
P.2d 291 (1960); Honaker v. Ralph Pool's Albuquerque Auto Sales, Inc., 74 N.M. 458,
394 P.2d 978 (1964).

Although denying right to change theory is discretionary. — A ruling that plaintiff
could not change its theory of the case from that upon which the complaint was framed
was discretionary with the court, as was the refusal to permit the amendment. State ex
rel. State Hwy. Comm'n v. Weatherly, 67 N.M. 97, 352 P.2d 1010 (1960).

Amendment should be allowed to state if claims are individual or community. —
Defendants were entitled to know whether wage and medical claims were asserted as
individual claims of the decedent or his widow, or as community claims, and on reversal



and remand of defendants' award of summary judgment, the plaintiffs should be given
the opportunity to amend to state the basis of the wage and medical claims. Rodgers v.
Ferguson, 89 N.M. 688, 556 P.2d 844 (Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619
(1976).

And allegations as to credits claimed by defendant may be stricken. — A
complaint to an action on an account stated may be amended by striking out allegations
with respect to credits claimed by defendants. Brown & Manzanares Co. v. Gise, 14
N.M. 282, 91 P. 716 (1907).

And defense of statute of limitations may be allowed. — While it is true that under
Rule 8(c) (see now Rule 1-008 NMRA) a party should set forth affirmatively the defense
of the statute of limitations, and generally this defense is waived if it is not asserted in a
responsive pleading under Rule 12(h) (see now Rule 1-012 NMRA), trial courts may
allow the pleadings to be amended to set up this defense. Chavez v. Kitsch, 70 N.M.
439, 374 P.2d 497 (1962).

But reply to counterclaim may be refused where delay not excused. — When the
record does not show that the failure to file a reply to a counterclaim for more than a
year was due to oversight, inadvertence or excusable neglect or that the interests of
justice required the allowance of appellant's request, the trial court does not err in
denying a motion to file a reply. Coastal Plains Oil Co. v. Douglas, 69 N.M. 68, 364 P.2d
131 (1961) (not deciding if Paragraph A of this rule applies if there is no pleading to
amend).

Answer may be amended by interlineation, where trial court permits. Home Owners'
Loan Corp. v. Reavis, 46 N.M. 197, 125 P.2d 709 (1942).

Amendments of pleadings are within the sound discretion of the trial court and
should be freely permitted where justice requires. State ex rel. State Hwy. Comm'n v.
Grenko, 80 N.M. 691, 460 P.2d 56 (1969) (eminent domain proceedings).

The allowance or denial of motions to amend under this rule is a matter within the sound
discretion of the trial court. State ex rel. Pennsylvania Transformer Div. v. Electric City
Supply Co., 74 N.M. 295, 393 P.2d 325 (1964).

Even though there had been a lengthy delay between the filing of the original answer
and the notice of intent to amend three days before the trial, the granting or denying of
the amendment was a matter within the sound discretion of the trial court. Gillum v.
Southland Life Ins. Co., 70 N.M. 293, 373 P.2d 536 (1961).

Amended answer. — District court did not err when it did not accept portions of an
amended answer to an amended complaint which changed responses to identical
allegations in the original complaint and the district court did not abuse its discretion in
striking such portions. Gonzales v. Lopez, 2002-NMCA-086, 132 N.M. 558, 52 P.3d
418.



Liberality of court discretion exercised for amended pleadings. — Liberality, with
which this rule is to be viewed, applies mainly to the manner in which the court's
discretion shall be exercised in permitting amended pleadings. Raven v. Marsh, 94 N.M.
116, 607 P.2d 654 (Ct. App. 1980).

Ruling is only reversible for abuse of discretion. — A motion to amend is addressed
to the discretion of the trial court, and on review the court's ruling will not be disturbed
unless an abuse of discretion has occurred. Constructors, Ltd. v. Garcia, 86 N.M. 117,
520 P.2d 273 (1974).

A motion to amend is addressed to the sound discretion of the trial court and on review
the ruling of the court will not be disturbed unless there is a clear showing of abuse of
discretion. Montano v. House of Carpets, Inc., 84 N.M. 129, 500 P.2d 414 (1972).

Amendments of pleadings should be permitted with liberality in the furtherance of
justice, but such applications are addressed to the sound discretion of the court, and its
action in denying permission to amend is subject to review only for a clear abuse of
discretion. Cantrell v. Dendahl, 83 N.M. 583, 494 P.2d 1400 (Ct. App. 1972); In re Will
of Stern, 61 N.M. 446, 301 P.2d 1094 (1956); Vernon Co. v. Reed, 78 N.M. 554, 434
P.2d 376 (1967); State v. Hodnett, 79 N.M. 761, 449 P.2d 669 (Ct. App. 1968); Atol v.
Schifani, 83 N.M. 316, 491 P.2d 533 (Ct. App. 1971).

Allowance of trial amendments is within discretion of trial court, and where such
discretion is not abused, the refusal to allow such an amendment will not warrant a
reversal of the judgment. Klasner v. Klasner, 23 N.M. 627, 170 P. 745 (1918).

Denial of a motion to amend will be reversed only upon a showing of clear abuse of
discretion. Slide-A-Ride of Las Cruces, Inc. v. Citizens Bank, 105 N.M. 433, 733 P.2d
1316 (1987).

Motions to amend are addressed to the sound discretion of the trial court, and will be
reviewed on appeal only for abuse of discretion. An abuse of discretion occurs when the
court exceeds the bounds of reason, considering all the circumstances before it. Rivera
v. King, 108 N.M. 5, 765 P.2d 1187 (Ct. App. 1988).

Amendments are within the trial court's discretion and will be reversed on appeal only
for abuse of discretion. Schmitz v. Smentowski, 109 N.M. 386, 785 P.2d 726 (1989).

"Abuse of discretion” controls district court ruling. — Whether a district court
grants or denies a motion to amend, the rule remains the same: "abuse of discretion”
controls. Newman v. Basin Motor Co., 98 N.M. 39, 644 P.2d 553 (Ct. App. 1982).

Where amendments have been previously allowed. — Whether a third opportunity to
amend should be granted rests in the trial court's discretion, and its ruling will be
reviewed only on the question of abuse of discretion. Hambaugh v. Peoples, 75 N.M.
144, 401 P.2d 777 (1965).



Amendment of pleadings after the first time rests in the sound discretion of the trial court
subject to the supreme court's review of such discretion. Martinez v. Cook, 57 N.M. 263,
258 P.2d 375 (1953).

Where complaint had been twice amended and on the last adverse ruling the plaintiffs,
represented by competent counsel, of their own free will determined to stand on their
last pleading and brought the case to the supreme court for review and the dismissal of
the second amended complaint was affirmed, on remand the trial court did not abuse its
discretion in denying the plaintiffs' motion for leave to further amend. Martinez v. Cook,
57 N.M. 263, 258 P.2d 375 (1953).

Discretion held not abused. — Trial court did not err in allowing defendant in action
for sales commission to amend his answer at the commencement of the trial as to
assert an affirmative defense. Montano v. House of Carpets, Inc., 84 N.M. 129, 500
P.2d 414 (1972).

Where although plaintiffs moved to amend as soon as the ordinance and building code
came to their attention, they did not invoke a ruling on their motion prior to trial, and
instead proceeded to trial when only one of plaintiffs’ withnesses remained to testify
before a ruling was invoked, the court held there was no abuse of discretion in denying
the amendment at that stage of the trial. Cantrell v. Dendahl, 83 N.M. 583, 494 P.2d
1400 (Ct. App. 1972).

Where the materiality of the proposed additional exhibits to the pretrial order depended
on the proposed amendment, which the trial court, in its discretion, properly disallowed,
there was no error in not permitting the addition of these exhibits. Cantrell v. Dendabhl,
83 N.M. 583, 494 P.2d 1400 (Ct. App. 1972).

Where a long period of time had elapsed between the filing of the answers and the
request for permission to amend, and no showing of prejudice was made, there is no
abuse of discretion by the trial court in refusing motion to amend. Pope v. Lydick
Roofing Co., 81 N.M. 661, 472 P.2d 375 (1970).

The trial court did not err in allowing the state to amend its map by showing access
roads extending to defendants' boundaries and awarding damages based on the state's
agreement where the highway commission during the trial obtained an easement over
federally owned lands and agreed to construct the necessary connecting link so as to
provide access between the defendants' two tracts to the highway system by way of a
county road. The admission of the amendment to correct an honest mistake and to
prevent a windfall to the defendants was not an abuse of discretion. State ex rel. State
Hwy. Comm'n v. Grenko, 80 N.M. 691, 460 P.2d 56 (1969).

Where the trial judge rules that joinder of a conspiracy action against an insurance
company with the plaintiff's malpractice action would be confusing to the jury, that
decision does not exceed the bounds of reason, and is not a clear abuse of discretion.
Clancy v. Gooding, 98 N.M. 252, 647 P.2d 885 (Ct. App. 1982).



Trial court did not abuse its discretion in denying a motion to amend filed almost five
years after the original complaint, where the hearing on the motion was held a month
before a trial setting in the case, and plaintiff's brief did not explain how she was
prejudiced by the denial of her motion. Rivera v. King, 108 N.M. 5, 765 P.2d 1187 (Ct.
App. 1988).

The court did not abuse its discretion by refusing to allow an oral motion to amend, two
years after an initial complaint was filed and subsequent to its grant of summary
judgment to the defendant. Lunn v. Time Ins. Co., 110 N.M. 73, 792 P.2d 405, cert.
denied, 498 U.S. 958, 111 S. Ct. 387, 112 L. Ed. 2d 397 (1990).

The district court did not abuse its discretion in denying the plaintiffs leave to amend
their complaint under Paragraph A of this rule where the plaintiffs counsel admitted that
the facts underlying the motion to amend were “always there” and plaintiffs were just
“‘bundling them in a different theory,” the case had already had a three-year delay in
getting to trial, and the proposed amendment would cause a further continuance to
allow the defendant time to assess its position, develop facts and a defense, and
determine if it could assert third-party claims. Apodaca v. AAA Gas Co., 2003-NMCA-
085, 134 N.M. 77, 73 P.3d 215.

Where plaintiff did not alert the trial court's attention to the motion to amend until 10
days before the case was set to go trail, the trial court's decision to deny the motion to
amend was reasonable. Matrix Production Co. v. Ricks Exploration Inc., 2004-NMCA-
135, 136 N.M. 593, 102 P.3d 1285, cert. denied, 2004-NMCERT-012, 136 N.M. 665,
103 P.3d 1097 (N.M. 2004).

Discretion held abused. — Where numerous grievous wrongs are attempted to be
asserted on behalf of plaintiffs occupying positions of relative difficulty, represented
principally by nonresident counsel unfamiliar with New Mexico rules of practice and
procedure and opposed by experienced local counsel, plaintiffs should not have been
denied a third attempt to state a claim upon which relief could be had, and the court
abused its discretion in ruling otherwise. Hambaugh v. Peoples, 75 N.M. 144, 401 P.2d
777 (1965).

Denial of motion to amend complaint in tort suit to allege that defendant had transferred
realty in contemplation of insolvency so that any judgment against him would be an
empty one was an abuse of discretion. Fitzhugh v. Plant, 57 N.M. 153, 255 P.2d 683
(1953).

Where a court allowed a plaintiff to amend the pleadings during trial to include a new
theory of negligence but prevented the defendant from preparing a defense to that
theory, the court abused its discretion in the allowance of the amendment. Camp v.
Bernalillo County Medical Center, 96 N.M. 611, 633 P.2d 719 (Ct. App. 1981).

Denial based on mistake of law is not exercise of sound discretion. — Where
counsel for plaintiff requested permission to amend by striking the allegation of doing



business in the state and alleging that while agents solicited in the state, acceptance of
the order was at the home office of the company in a foreign state, and the record
makes it equally clear that the court so understood the request but construed the
previous decisions to hold that mere solicitation of the contract in this state by an agent
amounted to the transaction of business and that any action thereon is barred, the court
erred. Denial of the request to amend was not, under the circumstances, a denial in the
exercise of a sound judicial discretion, but the denial rested upon an erroneous
construction of applicable law. Vernon Co. v. Reed, 78 N.M. 554, 434 P.2d 376 (1967).

The right to amend should be permitted with liberality in the furtherance of justice, and is
addressed to the sound discretion of the trial court; where the trial court denied the
request to amend upon an erroneous construction of applicable law regarding questions
of consideration in stating a claim for relief, plaintiff should be granted the right to file his
first amended complaint in furtherance of justice. Kirby Cattle Co. v. Shriners Hosps. for
Crippled Children, 88 N.M. 605, 544 P.2d 1170 (Ct. App. 1975), rev'd on other grounds,
89 N.M. 169, 548 P.2d 449 (1976) (trial court's construction of applicable law correct).

And proceeding to trial while motion is pending is abuse of discretion. — Where
record clearly shows that defendant called the pendency of the motion to amend to the
attention of the trial court, that the trial court proceeded to trial despite the pendency of
the motion and that the pending motion sought to amend the issues to be tried, since
amendments to pleadings are favored and should be liberally permitted in the
furtherance of justice, the trial court abused its discretion in proceeding to trial despite
the pendency of such motion. Atol v. Schifani, 83 N.M. 316, 491 P.2d 533 (Ct. App.
1971).

Court may pass on apparent insufficiency or futility of amended pleading. —
While ordinarily the courts on motion to amend will not pass on the sufficiency of the
amended pleading, the New Mexico Supreme Court thinks the better reasoning, applied
in the federal courts, is that a court may do so when the insufficiency or futility of the
pleading is apparent on its face. State ex rel. Pennsylvania Transformer Div. v. Electric
City Supply Co., 74 N.M. 295, 393 P.2d 325 (1964).

Ruling based on proper reason will not be reversed for other erroneous reason.
— If the trial court stated a reason upon which it could properly disallow the amendment
to the complaint, its ruling is not to be reversed because it stated another allegedly
erroneous reason. Cantrell v. Dendahl, 83 N.M. 583, 494 P.2d 1400 (Ct. App. 1972).

For review, time and nature of proposed amendment must be shown. — Supreme
court cannot decide whether trial court erred in denying motion to amend the answer
where it is not shown whether request was made before, during or after the trial, nor
what the nature of the amendment was, and where it is not indicated that the
amendment was one permitted under this rule. Bounds v. Carner, 53 N.M. 234, 205
P.2d 216 (1949).



Party objecting to amendment must show prejudice. — Even if a party objects to
another party's amendment, the trial court is required to allow the amendment freely, if
the objecting party fails to show that he will be prejudiced by the amendment.
Crumpacker v. DeNaples, 1998-NMCA-169, 126 N.M. 288, 968 P.2d 799, cert. denied,
126 N.M. 532, 972 P.2d 351 (1998).

Amendments which alter or change theory of case not permitted on appeal.
Houston v. Young, 94 N.M. 308, 610 P.2d 195 (1980).

B. CONFORMING TO EVIDENCE.

Material variance between pleading and proof precludes recovery. — A variance
between the pleading and proof of a party litigant which precludes a recovery means a
substantial and material difference, in that they depart from each other upon a material
phase of the cause of action or defense. Epstein v. Waas, 28 N.M. 608, 216 P. 506
(1923).

But minor variances between the pleadings and the evidence are generally
disregarded if they do not prejudice or mislead the opposing party. Johnson v.
Mercantile Ins. Co. of Am., 47 N.M. 47, 133 P.2d 708 (1943).

In action to recover compensation under Federal Employers' Liability Act (45 U.S.C. §
51 et seq.), variance between allegation that injury resulted from negligent pushing, by
fellow employee, of truck against jamb of doorway causing steel shafting or bars to fall
off truck and break plaintiff's leg, and proof showing that fellow employee pushed the
shafting and bars causing them to fall off the truck was not fatal where employer was
not misled. Tillian v. Atchison, T. & S.F. Ry., 40 N.M. 80, 55 P.2d 34 (1935).

Immaterial or inconsequential variances which do not mislead or prejudice the opposite
party should be disregarded. Epstein v. Waas, 28 N.M. 608, 216 P. 506 (1923).

And such variances are cured. — Where services were proved as rendered at the
request of the defendant, while the complaint was for services sold and delivered, Laws
1897, ch. 73, 8 78 (105-601, C.S. 1929) cured the variance. Bushnell v. Coggshall, 10
N.M. 601, 62 P. 1101 (1900).

Absence of pleading is immaterial where not objected to. — Subdivision (b) (see
now Paragraph B) follows the rule which long obtained in New Mexico to the effect that
an absence of pleading supporting the proof becomes immaterial when the matter is
litigated without objection to the deficiency in the pleading. George v. Jensen, 49 N.M.
410, 165 P.2d 129 (1946).

An issue has been litigated with consent. — A party may not, after consenting to
litigate an issuable defense not pleaded, later, and upon failing to sustain the issue
through want of proof, insist that the defense was not available because not pleaded.
Csanyi v. Csanyi, 82 N.M. 411, 483 P.2d 292 (1971).



Subdivision (b) (see now Paragraph B), identical to Rule 15(b), Fed. R. Civ. P., is but
declaratory of the rule in this jurisdiction that absence of a pleading to support the proof
is waived when a party litigates the issue without objection. Posey v. Dove, 57 N.M.
200, 257 P.2d 541 (1953); George v. Jensen, 49 N.M. 410, 165 P.2d 129 (1946); Page
& Wirtz Constr. Co. v. Solomon, 110 N.M. 206, 794 P.2d 349 (1990).

Or pretrial order states issue is pending for trial. — Failure to incorporate a
previously filed counterclaim into an amended answer as required by Subdivision (e)
(see now Paragraph E) is not a sound basis for its dismissal where there is neither
surprise nor prejudice, or where the pretrial order regularly entered states the issues of
the counterclaim to be pending for trial or where such issues are actually tried without
objection. Beibelle v. Norero, 85 N.M. 182, 510 P.2d 506 (1973).

Under Rule 16 (see now Rule 1-016 NMRA), relating to pretrial procedure, it is
expressly provided that the court may make an order, which, when entered, shall control
subsequent course of the action, and where appellants were aware that appellee's
claimed right to set off a repair bill was an issue in the cause and matters pertaining to
the repair bill were litigated without objection on appellants' part, and likewise the issue
was a subject of findings and conclusions requested by appellants, appellee's failure to
plead this setoff under Rule 13 (see now Rule 1-013 NMRA) did not bar their recovery
of this setoff. Charley v. Rico Motor Co., 82 N.M. 290, 480 P.2d 404 (Ct. App. 1971).

Amendment or consent to litigation of issue is necessary for jurisdiction. —
Where on a claim of slander of title to plaintiffs' property by reason of defendant filing for
record an invalid materialman's lien which affected the marketability of plaintiffs'
property, because the complaint alleged general damages, but not special damages, it
failed to state a claim for relief, the trial court lacked jurisdiction to enter judgment on the
complaint unless the omitted element of special damages was supplied by amendment
of the complaint or by litigation of the issue of special damages without objection by the
opposing party. Branch v. Mays, 89 N.M. 536, 554 P.2d 1297 (Ct. App. 1976).

Or to bring defense before court. — At a commitment hearing, where the state did not
give its consent, express or implied, to trial of an issue not raised in defendant's
pleadings, neither party made a motion for amendment of the pleadings, nor did the
court allow any such amendment sua sponte, this issue was not properly before the trial
court. In re Valdez, 88 N.M. 338, 540 P.2d 818 (1975).

Subdivision (b) (see now Paragraph B) could not apply where defendant sought to raise
fraud as a defense to action for anticipatory breach of contract although there were
admitted technical defects in his pleading, because the issue of fraud was not tried by
express or implied consent nor did defendant seek an amendment. American Inst. of
Mktg. Sys. v. Keith, 82 N.M. 699, 487 P.2d 127 (1971).

Where contributory negligence was not pleaded, raised by an affirmative pleading or
tried by express or implied consent and defendant did not seek an amendment to his



pleadings, the affirmative defense of contributory negligence was waived. Groff v. Circle
K. Corp., 86 N.M. 531, 525 P.2d 891 (Ct. App. 1974).

Instruction is proper only if plaintiff pleads the theory or it is tried by express or
implied consent. Rice v. Gideon, 86 N.M. 560, 525 P.2d 920 (Ct. App.), cert. quashed,
87 N.M. 299, 532 P.2d 888 (1974).

Unpled issue not tried by implied consent. — Since the evidence admitted without
objection was relevant to both a pled issue and an unpled issue, the unpled issue was
not litigated under implied consent. McKay v. Kimble, 117 N.M. 258, 871 P.2d 22 (Ct.

App. 1994).

Amendment should be allowed as to litigated issues. — If a material fact has been
omitted from the pleadings, but the fact is litigated as if it had been put in issue by the
pleadings, then it is the duty of the trial court to amend the complaint in aid of the
judgment so as to allege the omitted fact. Wynne v. Pino, 78 N.M. 520, 433 P.2d 499
(1967).

Under Subdivision (b) (see now Paragraph B) an amendment to set forth defenses
proved though not pleaded should be allowed upon timely motion. Skeet v. Wilson, 76
N.M. 697, 417 P.2d 889 (1966).

There is wide latitude given district courts to amend pleadings to conform to the
evidence. South Second Livestock Auction, Inc. v. Roberts, 69 N.M. 155, 364 P.2d 859
(1961).

Subdivision (b) (see now Paragraph B) requires that the court may and should permit
the pleadings to be freely amended in order to aid in the presentation of the merits of
the controversy, as long as the opposing party is not actually prejudiced, and Rule 9(k)
(see now Rule 1-009), now integrated with the Rules of Civil Procedure, should be
construed to conform with the general tenor of the rules, i.e., to reach the merits of the
controversy and not determine the case on a mere technicality. Kleeman v. Fogerson,
74 N.M. 688, 397 P.2d 716 (1964).

To correct factual discrepancy in pleadings. — Assignment of error on court's
allowance of amendment to correct factual discrepancy in pleadings was denied, where
the court had permitted amendment of the pleadings to conform to the evidence, as is
permissible under Subdivision (b) (see now Paragraph B). Vigil v. Johnson, 60 N.M.
273,291 P.2d 312 (1955) (replevin action).

Where pleading was drawn on misinformation. — When a bill in equity was drawn
on misinformation as to the real facts, which were only disclosed at the trial,
complainants were entitled to amend their bill on final hearing so that the pleadings
would conform to the facts by leave of the court. Perea v. Gallegos, 5 N.M. 102, 20 P.
105 (1889).



In workmen's compensation case. — By Subdivision (b) (see now Paragraph B),
specifically made applicable to workmen's compensation cases arising on and after July
1, 1959, the trial court is given wide discretion in its allowance of amendments to
conform to the evidence. Winter v. Roberson Constr. Co., 70 N.M. 187, 372 P.2d 381
(1962).

To increase amount sued for. — Trial court had authority to allow an amendment to
increase the amount sued for where defendant did not show any prejudice to his
defense as a result of the amendment. Measday v. Sweazea, 78 N.M. 781, 438 P.2d
525 (Ct. App. 1968).

To allow recovery on quantum meruit. — Recovery should be allowed on quantum
meruit even though the suit was originally framed on express contract, and amendment
to pleadings should be freely allowed to accomplish this purpose at any stage of the
proceeding, including considering the pleadings amended to conform to the proof.
Montgomery v. Cook, 76 N.M. 199, 413 P.2d 477 (1977); State ex rel. Gary v. Fireman's
Fund Indem. Co., 67 N.M. 360, 355 P.2d 291 (1960); Honaker v. Ralph Pool's
Albuquerque Auto Sales, Inc., 74 N.M. 458, 394 P.2d 978 (1964).

To name other persons charged with illegal voting. — Amendment of petition for
election contest was properly allowed after testimony was closed, so as to name other
persons charged with illegal voting. Berry v. Hull, 6 N.M. 643, 30 P. 936 (1892).

Or to assert defense of limitations. — The amendment of pleadings for the purpose
of asserting the statute of limitations is a matter resting within the sound discretion of
the trial court. Chavez v. Kitsch, 70 N.M. 439, 374 P.2d 497 (1962).

Appellees, who failed to plead the statute of limitations as an affirmative defense in their
answer, have waived this defense under Rule 12(h) (see now Rule 1-012 NMRA), and
this defense, having been waived, cannot be revived unless appellees are relieved from
their default by the trial court upon a motion to amend the answer so as to plead the
defense of the statute of limitations. Chavez v. Kitsch, 70 N.M. 439, 374 P.2d 497
(1962).

A trial court may allow pleadings to be amended to set up the statute of limitations
defense, although generally it is true the defense is waived under Rule 12(h) (see now
Paragraph H of Rule 1-012 NMRA) if not asserted in a responsive pleading. Apodaca v.
Unknown Heirs of Tome Land Grant, 98 N.M. 620, 651 P.2d 1264 (1982).

Or defense of waiver. — Where party amended his counterclaim at conclusion of trial
to insert defense of waiver, the court held that the amendment was to conform the
pleadings to the evidence under Subdivision (b) (see now Paragraph B) and not to
insert an affirmative defense under Rule 8(c) (see now Rule 1-008 NMRA). Western
Farm Bureau Mut. Ins. Co. v. Lee, 63 N.M. 59, 312 P.2d 1068 (1957).



Or defense of fraud. — Where, after plaintiff has rested case and defendant raises
defense of fraud, not in pleadings, notifies court and plaintiff, and plaintiff is not
surprised nor prejudiced and in fact presents witnesses in defense, it is proper, after
judgment is entered, to move for an amendment of the pleadings to conform to the
evidence on fraud. Citizens Bank v. C & H Constr. & Paving Co., 89 N.M. 360, 552 P.2d
796 (Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976), modified State ex rel.
Citizens Bank v. Fowlie, 90 N.M. 208, 561 P.2d 208 (1977).

Or pleadings are treated as amended to include litigated issues. — Where issues
not within the pleadings are fully litigated without objection, the pleadings are treated as
amended by the trial court or the appellate court so as to put in issue all litigated issues.
Luvaul v. Holmes, 63 N.M. 193, 315 P.2d 837 (1957); Bauer v. Bates Lumber Co., 84
N.M. 391, 503 P.2d 1169 (Ct. App.), cert. denied, 84 N.M. 390, 503 P.2d 1168 (1972).

Issues tried by express or implied consent of the parties will be treated as if they had
been raised in the pleadings. Terry v. Terry, 82 N.M. 113, 476 P.2d 772 (1970).

When an issue was tried by express or implied consent of the parties, then the trial
court was obliged to treat this issue in all respects as if it had been raised in the
pleadings, even had the complaint not been amended. Wynne v. Pino, 78 N.M. 520,
433 P.2d 499 (1967).

Such as balance due. — Where the complaint did not specifically allege a balance
due, the evidence was not within the pleadings, and appellant did not amend his
complaint to conform to the evidence, this was not fatal, as an actual amendment need
not be made. Failure so to amend does not affect the result of the trial of these issues.
Luvaul v. Holmes, 63 N.M. 193, 315 P.2d 837 (1957).

Or amount advanced to defendant. — Where defendant argued that the court found
and allowed recovery to plaintiffs on account of money advanced to defendant of a
larger amount than was sued for in their complaint, but evidence supporting the amount
found to have been advanced was admitted without objection, it was not error for the
court to treat the complaint amended in this regard to conform to the proof. Allsup v.
Space, 69 N.M. 353, 367 P.2d 531 (1961).

Or greater danger from breach. — Where subcontractor did not object to evidence
that subcontractor's breach resulted in greater danger to contractor than original cross-
complaint specified, the trial court could treat the cross-complaint as amended to
conform with the evidence admitted without objection and made findings accordingly.
Tyner v. DiPaolo, 76 N.M. 483, 416 P.2d 150 (1966).

Or requirement of contractor's license. — Where appellants made no objection to
evidence of contractor's license and raised neither the jurisdiction nor the limitation

guestion at trial, and requested no findings on either question, the requirement of the
allegation of a contractor's license was a matter of public policy and did not otherwise
bear any relation to the cause of action; an appellant cannot object to appellate court



treating an issue tried with consent of the parties as though it had been raised by the
pleadings. Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d 807 (1970).

Affirmative defense should be pleaded as new matter. — The defense that
defendants' easement was altered by lawful authority is an affirmative defense of
justification, a plea of confession and avoidance, and rightly should be pleaded as new
matter. Posey v. Dove, 57 N.M. 200, 257 P.2d 541 (1953) (see Paragraph C of Rule 1-
008).

And is not available if not pleaded. — Those matters constituting an avoidance or
affirmative defense not pleaded as required by the rules are not available as a defense.
McLean v. Paddock, 78 N.M. 234, 430 P.2d 392 (1967), overruled on other grounds
Duke City Lumber Co. v. Terrel, 88 N.M. 299, 540 P.2d 229 (1975).

If there is no finding or pleading on issue, no amendment will be implied. —
Where mitigation of damages, as a defense to appellant's counterclaim, did not appear
in plaintiff-cross-appellee's requested findings and conclusions, and where appellant
made no mention of any theory of mitigation of damages, the pleadings will not be
considered amended to conform to the proof. Moya v. Fidelity & Cas. Co., 75 N.M. 462,
406 P.2d 173 (1965).

But issue may be passed on if evidence supports it. — If it appears that a defense
complained of is available under the issues litigated, and that substantial competent
evidence supports its prerequisite facts found by the court, the trial court does not
commit error in considering such defense and making decision on it. Posey v. Dove, 57
N.M. 200, 257 P.2d 541 (1953).

Such as invalidity of ordinance. — In an action by plaintiff-landowner seeking to
enjoin defendants, city, city council and city planning commission from reconsidering a
zoning ordinance, although defendants failed to plead the invalidity of the ordinance as
an affirmative defense but rather entered an oral general denial, and although
defendants failed to amend their answer to include this affirmative defense during or
after the hearing on the merits, where the evidence as to the invalidity of the ordinance
was presented without objection (although its import was not recognized until later), the
issue was subsequently argued, and the trial court specifically ruled upon that issue in
its findings of fact and conclusions of law, Subdivision (b) (see now Paragraph B) was
held to be sufficiently broad to allow amendment of the pleadings to conform to the
issues and evidence raised during trial, failure to amend did not affect the result of the
trial of these issues and the issue of the invalidity of the ordinance was properly before
the court. Dale J. Bellamah Corp. v. City of Santa Fe, 88 N.M. 288, 540 P.2d 218
(1975).

Or equitable estoppel. — Although equitable estoppel is an affirmative defense and
must be pleaded in the answer, which the appellant failed to do, the supreme court has
the authority to review the issue notwithstanding appellant's failure to plead same in the
lower court. Hall v. Bryant, 66 N.M. 280, 347 P.2d 171 (1959).



Or adverse possession. — If defense of adverse possession is litigated without a plea,
absence of a special plea is cured. Conway v. San Miguel County Bd. of Educ., 59 N.M.
242,282 P.2d 719 (1955).

Failure to amend does not affect result on litigated issues. — Even if district court
was without jurisdiction to modify its previous custody decree, since plaintiff's motion to
modify failed to specifically allege that a change of circumstances had occurred, where
the question that was litigated, and in which the defendant fully participated, was
whether the custody provisions should be changed, and where defendant claimed no
surprise and made no objection to the custody issue being heard, it was not necessary
for plaintiff to formally move to amend his pleadings, because failure so to amend does
not affect the result of the trial on the issues litigated. Terry v. Terry, 82 N.M. 113, 476
P.2d 772 (1970).

Failure to formally amend the pleadings will not jeopardize a verdict or judgment based
upon competent evidence. If an amendment to the pleadings to conform to the proof
should have been made, the appellate court will presume that it is so made to support
the judgment. Kleeman v. Fogerson, 74 N.M. 688, 397 P.2d 716 (1964).

It is unimportant if party was put on notice of issue. — Where during defendant's
cross-examination of plaintiff, plaintiff announced that his complaint alleged punitive
damages and defendant made no objection to this comment, and during the trial of the
case defendant made no objection to any evidence which might bear on the issue of
fraud or bad faith, defendant was put on notice of the issue of punitive damages. The
fact that an amendment to the complaint was not actually made to use the words
"punitive damages" is unimportant. Curtiss v. Aetna Life Ins. Co., 90 N.M. 105, 560 P.2d
169 (Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976).

Where issues are tried by express or implied consent of the parties, that is, upon the
admission, without objection, of evidence upon an issue not pleaded, the pleadings will
be treated as if they had been amended and the issue raised thereby, and the fact that
the amendment was not actually made is unimportant. Aguayo v. Village of Chama, 79
N.M. 729, 449 P.2d 331 (1969).

Where issues are tried by express or implied consent of the parties, they will be treated
as if they had been raised in the pleadings. That the amendments were not actually
made is unimportant. Berkstresser v. Voight, 63 N.M. 470, 321 P.2d 1115 (1958).

And failure to amend is not an issue on appeal. — Where the defendant did not
affirmatively plead illegality as a defense in its answer as required by Rule 8(c) (see
now Rule 1-008 NMRA) nor did the defendant at any time during or after the hearing
move to amend its answer to include this affirmative defense as provided by Subdivision
(b) (see now Paragraph B), but the testimony of defendant's president at trial raised the
issue of illegality and was litigated without objection and specifically ruled upon by the
trial court, the defendant's failure to affirmatively plead or move to amend at trial does



not become an issue on appeal. Terrill v. Western Am. Life Ins. Co., 85 N.M. 456, 513
P.2d 390 (1973).

Pleading will be treated in all respects as amended. — Where the court permitted an
amendment to the pleadings to conform to the evidence, the complaint will be treated in
all respects as so amended, and a failure to formally amend the pleadings does not
affect the result of the trial on such issues. Irwin v. Lamar, 74 N.M. 811, 399 P.2d 400
(1964).

Amendment to conform caption of complaint to evidence and remainder of the
pleading is proper even after trial on the merits. Roybal v. Morris, 100 N.M. 305, 669
P.2d 1100 (Ct. App. 1983).

The test should be whether the defendant would be prejudiced by the implied
amendment, i.e., whether he had a fair opportunity to defend and whether he could
offer any additional evidence if the case were to be retried on a different theory. Wynne
v. Pino, 78 N.M. 520, 433 P.2d 499 (1967).

Amendment allowed where no prejudice to opposing party. — When an
amendment of the pleadings to conform to the proof presented at trial is asked, and
there is no express or implied consent to the amendment, the test is whether prejudice
would result to the opposing party if the amendment were allowed, i.e., whether the
party would have a fair opportunity to defend and whether he could offer any additional
evidence if the case were to be retried on a different theory. Camp v. Bernalillo County
Medical Center, 96 N.M. 611, 633 P.2d 719 (Ct. App. 1981).

Because defendant knew of plaintiff's claims through his discovery requests, pretrial
motions, trial brief, and requested jury instructions, defendant had a fair opportunity to
defend, and therefore was not prejudiced by trial court's order allowing plaintiff to amend
pleadings to conform to evidence. Enriquez v. Cochran, 1998-NMCA-157, 126 N.M.
196, 967 P.2d 1136, cert. denied, 126 N.M. 532, 972 P.2d 351 (1998).

Evidence on pleaded issue does not authorize amendment as to another issue. —
The purpose of an amendment to conform to proof is to bring the pleadings in line with
the actual issues upon which the case was tried. There is no authorization within
Subdivision (b) (see now Paragraph B) to allow an amendment to the pleadings to
conform to proof merely because evidence presented which is competent and relevant
to the issue created by the pleadings may incidentally tend to prove another fact not in
issue. Moya v. Fidelity & Cas. Co., 75 N.M. 462, 406 P.2d 173 (1965).

Trial court may not amend sua sponte to give itself jurisdiction. — A trial court
does not have the power sua sponte to exercise its own jurisdiction of the subject matter
by its own amendment of a party's pleadings, since in order that jurisdiction may be
exercised, there must be a case legally before the court; if a material element is omitted,
no legal cause of action is stated and no jurisdiction to render a judgment arises.
Branch v. Mays, 89 N.M. 536, 554 P.2d 1297 (Ct. App. 1976).



Judgment may not grant relief not requested nor within theory of trial. — A
judgment may not grant relief which is neither requested by the pleadings nor within the
theory on which the case was tried. Federal Nat'l Mtg. Ass'n v. Rose Realty, Inc., 79
N.M. 281, 442 P.2d 593 (1968); Holmes v. Faycus, 85 N.M. 740, 516 P.2d 1123 (Ct.
App. 1973).

And amendment after judgment stating a new cause of action or a new defense is
not permissible under the guise of conforming the pleadings to the proof and the court
was right in striking the amendments from the records and reinstating the original
judgment. Wynne v. Pino, 78 N.M. 520, 433 P.2d 499 (1967).

Since there was no consent to trial of unrecognized issue. — The purpose of an
amendment to conform to proof is to bring the pleadings in line with the actual issues
upon which the case was tried; therefore, an amendment after judgment is not
permissible which brings in some entirely extrinsic issue or changes the theory on which
the case was actually tried, even though there is evidence in the record - introduced as
relevant to some other issue - which would support the amendment. This principle is
sound, since it cannot be fairly said that there is any implied consent to try an issue
where the parties do not squarely recognize it as an issue in the trial. Wynne v. Pino, 78
N.M. 520, 433 P.2d 499 (1967).

But inconsistent claims may be stated. — In an original complaint or in an amended
complaint a party may plead inconsistent claims. Honaker v. Ralph Pool's Albuquerque
Auto Sales, Inc., 74 N.M. 458, 394 P.2d 978 (1964).

And there is no room for the application of the doctrine of election of remedies
under applicable rules of procedure. Honaker v. Ralph Pool's Albuquerque Auto Sales,
Inc., 74 N.M. 458, 394 P.2d 978 (1964) (complaint for rescission amended to seek
damages for fraud).

Failure to object to evidence is implied consent to litigating issue. — Where
bailment theory of relief in negligence case was not raised by pleadings, but facts
necessary to support such theory were presented in evidence at trial without objection
by opposing party, such issue was tried by implied consent. White v. Wayne A.
Lowdermilk, Inc., 85 N.M. 100, 509 P.2d 575 (Ct. App. 1973).

In the absence of any objection to evidence on an issue not raised by the pleadings, the
party failing to object has impliedly consented to the amendment of the pleading to
conform to the evidence. In re Sedillo, 84 N.M. 10, 498 P.2d 1353 (1972) (disbarment
proceeding).

Where the evidence relative to the question of delivery was in large part developed by
the defendant, and evidence relative to this question, which was developed by the
plaintiff, was received without objection, then insofar as the fact of delivery was litigated,
it was done with the implied consent of defendant. Wynne v. Pino, 78 N.M. 520, 433
P.2d 499 (1967).



As is broaching issue on cross-examination. — Where defendants failed to plead
waiver of mechanic's liens as an affirmative defense, but intervenors broached the issue
when they asked defendant's witness during cross-examination about the existence,
identification and usage of the lien waivers, the issue was tried by implied consent
during cross-examination, and defendant on redirect could pursue the issue. Objection
made by intervenors at the end of the testimony upon redirect was not timely. George
M. Morris Constr. Co. v. Four Seasons Motor Inn, Inc., 90 N.M. 654, 567 P.2d 965
(2977).

Unless evidence is relevant to another issue. — Implied consent usually is found
where one party raises an issue material to the other party's case, or where evidence is
introduced without objection. However, consent cannot be implied where the evidence
introduced is relevant to some other issue and the parties do not squarely recognize it
as an issue in the trial. Rice v. Gideon, 86 N.M. 560, 525 P.2d 920 (Ct. App.), cert.
quashed, 87 N.M. 299, 532 P.2d 888 (1974).

Objecting party does not impliedly consent to trial of issue. — The recognized
cases of "implied consent" under Subdivision (b) (see now Paragraph B) are those
where the evidence is introduced without objection or when it is introduced by the party
who would be in a position to complain of its irrelevancy. Where a party properly objects
to the introduction of evidence as being irrelevant or collateral to the pleading, he
cannot be considered as having impliedly consented to trial of the issue under this rule.
Neither can he be said to have waived his objection by combatting the objectionable
evidence within the scope it was introduced. Landers v. Atchison, T. & S.F. Ry., 68 N.M.
130, 359 P.2d 522 (1961).

If there is objection, pleading may be amended. — The phrase in the third sentence
of Subdivision (b) (see now Paragraph B), that the court may allow the pleadings to be
amended, has been interpreted by the court of appeals to mean that the court may

allow the pleadings to be amended when the proponent of evidence objected to seeks
or offers an amendment. Branch v. Mays, 89 N.M. 536, 554 P.2d 1297 (Ct. App. 1976).

But amendment will not be implied. — Where evidence on an issue not in the
pleadings has been admitted over objection and the pleadings have not been amended,
no amendment can be implied. In re Valdez, 88 N.M. 338, 540 P.2d 818 (1975);
McLean v. Paddock, 78 N.M. 234, 430 P.2d 392 (1967), overruled on other grounds
Duke City Lumber Co. v. Terrel, 88 N.M. 299, 540 P.2d 229 (1975).

Appellant cannot take advantage of appellee's proof for first time on appeal. —
Although failure to plead matter which constitutes an affirmative defense does not
preclude a party from taking advantage of the opposing party's proof, if the proof
establishes the defense, appellant cannot take advantage of appellee's proof for the first
time on appeal. Fredenburgh v. Allied Van Lines, 79 N.M. 593, 446 P.2d 868 (1968).

Where trial court did not rely on amended complaint. — Defendant's contention that
the trial court erred in permitting plaintiff to amend his complaint to conform to the



evidence was without merit where the trial court neither considered nor based its
judgment on the allegations in the amended complaint to which evidence defendant
objected at the trial and defendant made no showing that he was prejudiced by the
allowance of the amendment. Silva v. Noble, 85 N.M. 677, 515 P.2d 1281 (1973).

C. RELATION BACK.

Failure to assert a meritorious defense. — Where the plaintiff proposes to amend its
complaint to add the defendant as a party, the defendant’s failure to set forth a
meritorious defense is not grounds for the court to deny the defendant’s motion to
vacate. Capco Acquiscub, Inc. v. Greka Energy Corporation, 2008-NMCA-153,
N.M. : P.3d

Amendment adding defendant at the close of the trial. — Where the defendant was
a named party in a case that was consolidated with a second case in which the
defendant’s subsidiaries were named defendants; the defendant had notice of the
claims against its subsidiaries in the second case; the complaint in the second case did
not contain any allegations with respect to the defendant; the plaintiff in the second case
never served the defendant with process; and the defendant participated in the
consolidated proceedings, the trial court denied the defendant due process by
permitting the plaintiff in the second case to amend its complaint at the close of the trial
of the second case to name the defendant as a party to the second case and by
immediately entering a money judgment against the defendant in the second case.
Capco Acquiscub, Inc. v. Greka Energy Corporation, 2008-NMCA-153, N.M. |
P.3d :

Paragraph C contains at least two notice requirements, both of which must be
satisfied within the limitations period. Romero v. Ole Tires, Inc., 101 N.M. 759, 688 P.2d
1263 (Ct. App. 1984).

Under Paragraph C, it is not enough that a defendant is aware that an action may be
brought by the plaintiff. Rather, Subparagraph C(1) requires that a plaintiff prove that
the defendant received notice of the institution of the action. Romero v. Bachicha, 2001-
NMCA-048, 130 N.M. 610, 28 P.3d 1151.

"Changing" construed. — The word "changing", in Paragraph C should be given a
liberal construction, so that amendments adding or dropping parties, as well as
amendments substituting parties, fall within the rule. Romero v. Ole Tires, Inc., 101 N.M.
759, 688 P.2d 1263 (Ct. App. 1984).

"Mistake" construed. — The word "mistake", as used in Paragraph C, does not
ordinarily encompass failure to include a proper party as a result of lack of knowledge
that the party exists. Romero v. Ole Tires, Inc., 101 N.M. 759, 688 P.2d 1263 (Ct. App.
1984).



To relate back, claim for relief must have been made in time. — The test of whether
an amended pleading relates back to the original pleading is whether a "claim for relief "
was made or attempted within the statutory period. Brito v. Carpenter, 81 N.M. 716, 472
P.2d 979 (1970).

Amendment relates back to original complaint date. — Where the allegations in the
amended complaint had to do with the conduct, transaction or occurrence set forth in
the original complaint, they relate back to the date in the original complaint. Dellaria &
Carnes v. Farmers Ins. Exch., 2004-NMCA-132, 136 N.M. 552, 102 P.3d 111.

Omitted counterclaim. — The strong liberal amendment policy expressed in this rule
indicates that an omitted counterclaim should relate back provided it arose from the
same conduct, transaction, or occurrence set forth in the original pleading. State Sav. &
Loan Ass'n v. Rendon, 103 N.M. 698, 712 P.2d 1360 (1986).

General wrong and general conduct causing it control. — Under Paragraph C the
general wrong suffered and the general conduct causing the wrong are the controlling
considerations. Scott v. Newsom, 74 N.M. 399, 394 P.2d 253 (1964).

Rather than legal theory of action. — Under Paragraph C the specified conduct of the
defendant, upon which the plaintiff relies to enforce his claim, is to be examined rather
than the theory of law upon which the action is brought. Scott v. Newsom, 74 N.M. 399,
394 P.2d 253 (1964).

Thus, pleading statute of frauds does not prevent relation back. — Where the plea
of the statute of frauds was merely an allegation of an additional legal theory which
originally was not relied upon and it arose out of the transaction or occurrence set forth
in the original answer, merely adding new consequences, the amendment should relate
back. If the amendment had introduced an entirely different claim for relief, then the
relation back theory would be inapplicable. Carney v. McGinnis, 68 N.M. 68, 358 P.2d
694 (1961).

And amended occupational disease disablement claim relates back. — All that is
required by 52-3-42 NMSA 1978 is the timely filing of a complaint. An amended claim
may relate back to the date of the original claim if such amended claim arose out of the
same conduct, transaction or occurrence as the claim set forth in the original complaint.
If it did, it will be related back to the date of the filing of the original complaint. Holman v.
Oriental Refinery, 75 N.M. 52, 400 P.2d 471 (1965).

Correction of earlier complaint by later one. — Where plaintiff suffered two falls and
sued on the second fall and the subsequent injuries that it caused, but misstated the
dates of the second fall in the original complaint, the trial court correctly allowed an
amended complaint, relating back to the original complaint, with the correct date of the
second fall. Bagwell v. Shady Grove Truck Stop, 104 N.M. 14, 715 P.2d 462 (Ct. App.
1986).



Relation back allowed where parties with real interest had sufficient notice. —
Where no one had been appointed personal representative at the time plaintiff's original
complaint against persons she thought were representatives was filed, and she then
filed an amended complaint after the statute of limitations had run, naming decedent's
insurer and "John Doe" as the unknown personal representative of decedent's estate as
defendants, the amendment related back because, before the expiration of the statute
of limitations, the parties with a real interest in the estate had received sufficient notice
of the mistaken identity and they would not be prejudiced in maintaining a defense on
the merits. Macias v. Jaramillo, 2000-NMCA-086, 129 N.M. 578, 11 P.3d 153.

Amended complaint alleging libel not permitted to relate back to fiduciary breach
count. — Where original complaint alleged a breach of contractual and fiduciary duties,
a count in an amended complaint alleging libel will not be permitted to "relate back"
under Paragraph C. Raven v. Marsh, 94 N.M. 116, 607 P.2d 654 (Ct. App. 1980).

Former time limit in 3-21-9 NMSA 1978 not extended by this rule. — This rule,
governing the relation back of amended pleadings, cannot be construed to extend the
former 30-day time limit of 3-21-9 NMSA 1978 for appeal from a decision of the zoning
authority. Citizens for Los Alamos, Inc. v. Incorporated County of Los Alamos, 104 N.M.
571, 725 P.2d 250 (1986).

Amendment of affidavit in replevin relates back to the date of the original affidavit.
First Nat'l Bank v. Southwest Yacht & Marine Supply Corp., 101 N.M. 431, 684 P.2d 517
(1984).

No relation back where original complaint deemed nullity. — Where an amended
complaint seeks damages against the state, the department of corrections and its
employees under the Tort Claims Act (41-4-1 through 41-4-27 NMSA 1978), and where
the original complaint is a nullity, there is no relation back. DeVargas v. State ex rel.
New Mexico Dep't of Cors., 97 N.M. 447, 640 P.2d 1327 (Ct. App. 1981), cert. quashed,
97 N.M. 563, 642 P.2d 166 (1982).

An amendment to a complaint which is filed after the statute of limitations has run does
not relate back to the original filing where the original complaint does not state a cause
of action. DeVargas v. State ex rel. New Mexico Dep't of Cors., 97 N.M. 563, 642 P.2d
166 (1982).

Nor where lack of reasonable diligence in proceeding against original John Doe
defendants. — The filing of an original complaint naming John Doe defendants does
not toll the running of the statute of limitation against defendants added in an amended
complaint where there is a lack of reasonable diligence in proceeding against the John
Doe defendants. DeVargas v. State ex rel. New Mexico Dep't of Cors., 97 N.M. 447,
640 P.2d 1327 (Ct. App. 1981), cert. quashed, 97 N.M. 563, 642 P.2d 166 (1982).

New party must have received timely notice. — An amendment changing parties
relates back only if the new party received the requisite notice within the period provided



by law for commencing the action against him. The personal representative of a tort-
feasor should be put in no worse position as to defending stale claims than the tort-
feasor, had he lived. Mercer v. Morgan, 86 N.M. 711, 526 P.2d 1304 (Ct. App. 1974).

The amended complaint against the defendant did not "relate back" to the date of filing
the original complaint since the defendant was not affiliated with or related to either of
originally named defendants and had no notice of the suit within the three year
limitations period. Fernandez v. Char-Li-Jon, Inc., 119 N.M. 25, 888 P.2d 471 (Ct. App.
1994).

Where the plaintiff waited until after an incorrect name in his complaint was amended
before serving the defendant, the defendant was not a party to the action, and the court
would not assume that the defendant had sufficient notice under Subparagraphs C(1)
and (2), but required the plaintiff to bear his burden of proving that adequate notice was
given within the period for commencing the action. Romero v. Bachicha, 2001-NMCA-
048, 130 N.M. 610, 28 P.3d 1151.

The period includes time for service. — Under Rule 1-015(C) NMRA, the period for
commencing an action includes the reasonable time allowed under Rule 1-004(F)
NMRA for service of process. To the extent that Fernandez v. Char-Li-Jon, Inc., 119
N.M. 25, 888 P.2d 471 (Ct. App. 1994) or other similar cases appear to hold otherwise,
these opinions are not to be followed. Romero v. Bachicha, 2001-NMCA-048, 130 N.M.
610, 28 P.3d 1151.

Relation back only where identity of interests between old and new defendants.
— An amendment may relate back to the filing of the action only when there is such an
identity of interest between the old and new defendants that relation back is not
prejudicial to the party to be added. Galion v. Conmaco Int'l, Inc., 99 N.M. 403, 658 P.2d
1130 (1983).

As between parent company and subsidiary. — Where a parent company and its
subsidiary have a substantial identity of interest, Paragraph C permits the relation back
of an amendment to the complaint to substitute defendants as long as service of
process has been effected within the reasonable time allowed under the Rules of Civil
Procedure, even though the limitations period has expired. Galion v. Conmaco, Int'l,
Inc., 99 N.M. 403, 658 P.2d 1130 (1983).

Or between natural parents of deceased tort victim and personal representatives.
— Although 41-2-3 NMSA 1978 requires that every wrongful death action shall be
brought by the personal representatives, an action for malpractice and wrongful death
brought under the Tort Claims Act (41-4-1 through 41-4-27 NMSA 1978) by the natural
parents of a deceased girl within the limitation period was not barred because the
parents failed to secure court appointment as personal representatives within the two-
year limitation period of 41-4-15 NMSA 1978, due to the operation of Paragraph C and
Rule 1-017 (real party in interest). Chavez v. Regents of Univ. of N.M., 103 N.M. 606,
711 P.2d 883 (1985).



Representation by counsel involved since inception. — The fact that both the
original defendants and the defendants sought to be added were represented by
counsel who were involved in the litigation since its inception was a significant factor in
evaluating the identity of interest shared by the original and the new defendants, in
determining whether an amendment relates back to the original complaint. Rivera v.
King, 108 N.M. 5, 765 P.2d 1187 (Ct. App. 1988).

Effect of Paragraph C on personal representative resulting in abatement of action.
— See Valdez v. Ballenger, 91 N.M. 785, 581 P.2d 1280 (1978).

And complaint against dead or nonexistent defendant cannot be amended after
period. — A suit brought against a defendant who is already deceased is a nullity and
of no legal effect, and therefore where an action is brought against a defendant who is
dead or nonexistent, the complaint may not be amended after the period of the statute
of limitations has expired so as to bring in a defendant having the capacity to be sued;
the rule of relation back would not apply since there could be no suit to relate back to.
Mercer v. Morgan, 86 N.M. 711, 526 P.2d 1304 (Ct. App. 1974).

Filing amended complaint does not automatically revive right to jury trial. —
When a jury has been waived by failure to make timely demand the right to a jury trial is
not automatically revived by the filing of an amended pleading. Griego v. Roybal, 79
N.M. 273, 442 P.2d 585 (1968).

Where amendment pleads no new issues and arose from same occurrence. —
Demand for jury trial was not timely made where original complaint was in the nature of
a suit for an accounting and amended complaint, though given label of "trover and
conversion," pleaded no new issues and arose out of the same conduct, transaction or
occurrence set out in the original complaint. Brown v. Dougherty, 74 N.M. 80, 390 P.2d
665 (1964).

1. SUPPLEMENTAL PLEADINGS.

Supplemental pleadings and amended pleadings are different in that a
supplemental pleading relates to facts which arose after the original pleading was filed,
whereas an amended pleading includes matters that occurred before. Electric Supply
Co. v. United States Fid. & Guar. Co., 79 N.M. 722, 449 P.2d 324 (1969).

A supplemental pleading alleges facts arising after the original pleading was filed,
whereas an amended pleading includes facts that occurred before. Cagan v. Village of
Angel Fire, 2005-NMCA-059, 137 N.M. 570, 113 P.3d 393.

Newly discovered existing facts are brought in by amendment. — Facts newly
discovered but previously existing are properly brought in by amended, not
supplemental, pleading. Colcott v. Sutherland, 36 N.M. 370, 16 P.2d 399 (1932).



Supplemental pleading may be filed after remand by appellate court. —
Supplemental bill may be filed after case has been remanded by appellate court for the
purpose of obtaining further evidence. Rio Grande Dam & Irrigation Co. v. United
States, 215 U.S. 266, 30 S. Ct. 97, 54 L. Ed. 190 (1909).

And may ask different relief. — Another or different order of relief from that asked in
the original complaint may be prayed in a supplemental complaint. Atchison, T. & S.F.
Ry. v. Citizens' Traction & Power Co., 25 N.M. 345, 182 P. 871 (1919).

Section 2685, subd. 87, C.L. 1897 (105-612, C.S. 1929), allowed the allegation in a
supplemental complaint of such facts as authorized other and different relief. United
States v. Rio Grande Dam & Irrigation Co., 13 N.M. 386, 85 P. 393 (1906), aff'd, 215
U.S. 266, 30 S. Ct. 97, 54 L. Ed. 190 (1909).

Failure to file supplemental pleading does not waive defense based on
subsequent happenings. — Subdivision (d) (see now Paragraph D) has to do with
supplemental pleadings, and there is nothing therein that would require the parties to
have applied to the court to file a supplemental answer, alleging an accord and
satisfaction, or that, failing to do so, the right to rely upon happenings since the date of
the answers would be waived, as Rule 12(h) (see now Rule 1-012 NMRA) does not
contemplate a waiver under these circumstances. Electric Supply Co. v. United States
Fid. & Guar. Co., 79 N.M. 722, 449 P.2d 324 (1969) (defense properly considered in
connection with motion for summary judgment).

Pleadings in federal court before remand to state court. — Pleadings filed in federal
court, while the federal court has jurisdiction, become part of the state court record on
remand. State ex rel. Village of Los Ranchos De Albuquerque v. City of Albuquerque,
119 N.M. 169, 889 P.2d 204 (Ct. App. 1993), rev'd on other grounds, 119 N.M. 150, 889
P.2d 185 (1994).

Formerly, no notice was required if supplemental pleading was filed and served in
term. — Where a supplemental complaint was filed in term time and on the same day
that it was served on defendant's counsel, no notice of hearing of the application for
leave to file was necessary. United States v. Rio Grande Dam & Irrigation Co., 13 N.M.
386, 85 P. 393 (1906), aff'd, 215 U.S. 266, 30 S. Ct. 97, 54 L. Ed. 190 (1909).

V. SETTING FORTH ALL MATTERS.

Purpose of Subdivision (e) (see now Paragraph E) is to prevent surprise and
prejudice and to serve the convenience of court, counsel and litigants by avoiding the
necessity of rummaging through court files to discover operative pleadings scattered
about therein. Biebelle v. Norero, 85 N.M. 182, 510 P.2d 506 (1973).

Subdivision (e) (see now Paragraph E) is not applicable where there were no
supplemental pleadings. Curtis Mfg. Co. v. Barela, 76 N.M. 392, 415 P.2d 361 (1966).



All matters in original not carried forward are abandoned. — In every amendatory
or supplemental pleading filed by a party it is necessary for him to restate his entire
cause of action, defense or reply, and all matters set forth in his original pleading and
not carried forward are abandoned, and a judgment for the defendant dismissing a
cause on the merits is res judicata only as to such matters as were carried forward into
the amendatory complaint. Albright v. Albright, 21 N.M. 606, 157 P. 662 (1916).

Cause of action must be restated in supplemental pleading. — It is necessary for a
pleader filing a supplemental pleading to restate his entire cause of action, defense or
reply, and all matters not carried forward are abandoned. Albright v. Albright, 21 N.M.
606, 157 P. 662 (1916).

Including issue on which case is remanded. — Where plaintiff fails to tender as an
issue in his supplemental complaint the only matter the court was given jurisdiction to
ascertain on remand, the plaintiff must be held to have abandoned all the allegations in
his original complaint not carried forward into his amended or supplemental complaint.
Primus v. Clark, 58 N.M. 588, 273 P.2d 963 (1954).

And counterclaim must be part of amended answer. — Subdivision (e) (see now
Paragraph E) requires a party to set forth in one entire pleading all matters which are
necessary to be determined; the failure to reallege allegations of an original pleading
constitutes an abandonment of those allegations not realleged. Since Rule 7(a) (see
now Rule 1-007 NMRA) requires a counterclaim to be a part of an answer, it is apparent
that Subdivision (e) (see now Paragraph E) requires a counterclaim, if there is one, to
be a part of an amended answer. Griego v. Roybal, 79 N.M. 273, 442 P.2d 585 (1968).

Unless counterclaim is set for trial or tried without objection. — Failure to
incorporate a previously filed counterclaim into an amended answer as required by
Subdivision (e) (see now Paragraph E) is not a sound basis for its dismissal where there
is neither surprise nor prejudice, or where the pretrial order regularly entered states the
issues of the counterclaim to be pending for trial (Rule 16 (see now Rule 1-016 NMRA))
or where such issues are actually tried without objection (Subdivision (b) (see now
Paragraph B)). Biebelle v. Norero, 85 N.M. 182, 510 P.2d 506 (1973) (dismissal of
counterclaim held harmless error).

But striking of an amended complaint leaves the original complaint in force. State
ex rel. Peteet v. Frenger, 34 N.M. 151, 278 P. 208 (1929).

And seeking additional damages does not abandon original complaint. — A
supplemental complaint which does not purport to abandon an original complaint, but on
the other hand purports to sue for damages in addition to those sued for in the original
complaint, does not operate as an abandonment of the original complaint. Weeks v.
Bailey, 35 N.M. 417, 300 P. 358 (1931).

Law reviews. — For article, "The "New Rules' in New Mexico," see 1 Nat. Resources J.
96 (1961).



For article, "Attachment in New Mexico - Part I," see 1 Nat. Resources J. 303 (1961).
For survey, "Civil Procedure in New Mexico in 1975," see 6 N.M.L. Rev. 367 (1976).

For article, "Medical Malpractice Legislation in New Mexico," see 7 N.M.L. Rev. 5 (1976-
77).

For annual survey of New Mexico law relating to civil procedure, see 12 N.M.L. Rev. 97
(1982).

For annual survey of New Mexico law relating to civil procedure, see 13 N.M.L. Rev.
251 (1983).

For article, "Survey of New Mexico Law, 1982-83: Civil Procedure,” see 14 N.M.L. Rev.
17 (1984).

For article, "The Impact of Non-Mutual Collateral Estoppel on Tort Litigation Involving
Several Liability," see 18 N.M.L. Rev. 559 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9A Am. Jur. 2d Bankruptcy § 756; 12
Am. Jur. 2d Bills and Notes 8§ 650; 61A Am. Jur. 2d Pleading 88 745 to 787; 61B Am.
Jur. 2d Pleading §8 789 to 880.

Pleading last clear chance doctrine, 25 A.L.R.2d 254.
Amendment of pleading to assert statute of limitations, 59 A.L.R.2d 169.

Timely suit to enforce policy as interrupting limitation against claimant's amended
pleading to reform it, or vice versa, 92 A.L.R.2d 168.

Right to amend pending personal injury action by including action for wrongful death
after statute of limitations has run against independent death action, 71 A.L.R.3d 933.

Amendment of pleading after limitation has run, so as to set up subsequent appointment
as executor or administrator of plaintiff who professed to bring the action in that capacity
without previous valid appointment, 27 A.L.R.4th 198.

Amendment of pleading to add, substitute or change capacity of party plaintiff as
relating back to date of original pleading under Rule 15(c) of Federal Rules of Civil
Procedure so as to avoid bar of limitations, 12 A.L.R. Fed. 233, 100 A.L.R. Fed. 880.

What constitutes "prejudice” to party who objects to evidence outside issues made by
pleadings so as to preclude amendment of pleadings under Rule 15(b) of Federal Rules
of Civil Procedure, 20 A.L.R. Fed. 448.



Rule 15(c), Federal Rules of Civil Procedure, or state law as governing relation back of
amended pleading, 100 A.L.R. Fed. 880.

71 C.J.S. Pleading 88 275 to 338.

1-016. Pretrial conferences; scheduling; management.

A. Pretrial conferences; objectives. In any action the court may in its discretion
direct the attorneys for the parties and any unrepresented parties to appear before it for
a conference or conferences before trial for such purposes as:

(2) expediting the disposition of the action;

(2)  establishing early and continuing control so that the case will not be
protracted because of lack of management;

(3) discouraging wasteful pretrial activities;
4) improving the quality of the trial through more thorough preparation; and
(5) facilitating the settlement of the case.

B. Scheduling and planning. Except in categories of actions exempted by local
district court rule as inappropriate, the judge may, after consulting with the attorneys for
the parties and any unrepresented parties, by a scheduling conference, telephone, mail,
or other suitable means, enter a scheduling order that limits the time:

(1) tojoin other parties and to amend the pleadings;
(2) tofile and hear motions; and
(3) to complete discovery.

The scheduling order shall also include:

(4) the date or dates for conferences before trial and a final pretrial
conference,;

(5) a trial date not later than eighteen (18) months after the date the
scheduling order is filed; and

(6) any other matters appropriate in the circumstances of the case.
The pretrial scheduling order shall be filed as soon as practicable but in no event

more than one hundred twenty (120) days after filing of the complaint. A scheduling
order shall not be modified except by order of the court upon a showing of good cause.



If a pretrial scheduling order is not entered, the court shall set the case for trial in a
timely manner, but no later than eighteen (18) months after the filing of the complaint.

For good cause shown, the court may extend the time for commencement for trial
beyond the time standards set forth in this paragraph or may modify the scheduling
order.

C. Subjects to be discussed at pretrial conferences. The participants at any
conference under this rule may consider and take action with respect to:

(1) the formulation and simplification of the issues, including the elimination of
frivolous claims or defenses;

(2)  the necessity or desirability of amendments to the pleadings;

(3) the possibility of obtaining admissions of fact and of documents which will
avoid unnecessary proof, stipulations regarding the authenticity of documents and
advance rulings from the court on the admissibility of evidence;

(4) the avoidance of unnecessary proof and of cumulative evidence;

(5) the identification of witnesses and documents, the need and schedule for
filing and exchanging pretrial briefs and the date or dates for further conferences and for
trial;

(6) the advisability of referring matters to a master;

(7)  the possibility of settlement or the use of extrajudicial procedures to
resolve the dispute;

(8) the form and substance of the pretrial order;

(9) the disposition of pending motions;

(10) the need for adopting special procedures for managing potentially difficult
or protracted actions that may involve complex issues, multiple parties, difficult legal
guestions or unusual proof problems;

(11) the limitation of the number of expert witnesses; and

(12) such other matters as may aid in the disposition of the action.

At least one of the attorneys for each party participating in any conference before

trial shall have authority to enter into stipulations and to make admissions regarding all
matters that the participants reasonably anticipate may be discussed.



D. Final pretrial conference. Any final pretrial conference shall be held as close to
the time of trial as reasonable under the circumstances. The participants at any such
conference shall formulate a plan for trial, including a program for facilitating the
admission of evidence. The conference shall be attended by at least one of the
attorneys who will conduct the trial for each of the parties and by any unrepresented
parties.

E. Pretrial orders. After any pretrial conference is held pursuant to this rule, an
order shall be entered reciting any action taken. This order shall control the subsequent
course of the action unless modified by a subsequent order. The order following a final
pretrial conference shall be modified only to prevent manifest injustice.

F. Sanctions. If a party or party's attorney fails to obey a scheduling or pretrial
order, or if no appearance is made on behalf of a party at a scheduling or pretrial
conference, or if a party or party's attorney is substantially unprepared to participate in
the conference, or if a party or party's attorney fails to participate in good faith, the
judge, upon motion or the court's own initiative, may make such orders with regard
thereto as are just, including any of the orders provided in Subparagraphs (b), (c) or (d)
of Subparagraph (2), of Paragraph B of Rule 1-037 NMRA. In lieu of or in addition to
any other sanction, the judge shall require the party or the attorney representing him or
both to pay the reasonable expenses incurred because of any noncompliance with this
rule, including attorney's fees, unless the judge finds that the noncompliance was
substantially justified or that other circumstances make an award of expenses unjust.

[As amended, effective January 1, 1990.]
ANNOTATIONS

Generally. — Under this rule, a procedure is provided for a pretrial conference for the
simplification of the issues to be tried. This task is accomplished through obtaining
admissions of fact and documents which can be agreed upon, or which would not be
relied upon at trial, and for the clarification of other questions looking toward a prompt
and clear approach to the controverted issues. Benson v. Export Equip. Corp., 49 N.M.
356, 164 P.2d 380 (1945).

Parties are expected to disclose at a pretrial hearing all the legal and factual issues
which they intend to raise in the lawsuit. United Nuclear Corp. v. General Atomic Co., 93
N.M. 105, 597 P.2d 290, cert. denied, 444 U.S. 911, 100 S. Ct. 222, 62 L. Ed. 2d 145
(1979).

Rule was framed upon Federal Rule of Civil Procedure 16. Johnson v. Citizens Cas.
Co., 63 N.M. 460, 321 P.2d 640 (1958).

Purpose. — The justification behind this rule is to prevent surprise and to get away
from the "sporting" theory of justice. State ex rel. State Hwy. Dep't v. Branchau, 90 N.M.



496, 565 P.2d 1013 (1977); Martinez v. Rio Rancho Estates, Inc., 93 N.M. 187, 598
P.2d 649 (Ct. App. 1979).

The purpose of the Federal Rules of Civil Procedure was to get away from a "sporting”
theory of justice and to minimize the often fatal technicalities of common-law pleading.
The pretrial conference and the resulting pretrial order must be examined in this light.
Tobeck v. United Nuclear-Homestake Partners, 85 N.M. 431, 512 P.2d 1267 (Ct. App.
1973).

Theory generally. — One of the chief purposes of pretrial procedure, and the principal
usefulness of a pretrial order, is to formulate the issues to be litigated at the trial. The
parties are bound by the pretrial order. They may not later inject an issue not raised at
the pretrial conference. Otherwise, the primary objective of pretrial procedure would be
defeated. Johnson v. Citizens Cas. Co., 63 N.M. 460, 321 P.2d 640 (1958).

Purpose of pretrial conference is to simplify the issues, amend the pleadings where
necessary and to avoid unnecessary proof of facts at the trial. Johnson v. Citizens Cas.
Co., 63 N.M. 460, 321 P.2d 640 (1958).

Difference of summary judgment motion. — It is the purpose of the pretrial
conference to simplify the issues, shape up the testimonial and documentary evidence
and generally clear the decks for the trial, while the function of the summary judgment
motion is to sift the proofs pro and con as submitted in the various affidavits and exhibits
attached thereto, so that a determination may be made, without the expense and delay
of a trial, that there are or are not real, as distinct from mere fictitious or paper, issues
which must be disposed of in the traditional manner by trial to the court or jury. Becker
v. Hidalgo, 89 N.M. 627, 556 P.2d 35 (1976). As to summary judgment, see Rule 1-056.

Mere listing of contested issues in pretrial order does not preclude summary
judgment on defendant's motion after a hearing. Becker v. Hidalgo, 89 N.M. 627, 556
P.2d 35 (1976).

Since the trial court has some discretion at trial to modify the issues delimited in a
pretrial order, its discretion exists at earlier stages as well, so that if issues of fact
determined at the conference later dissolve into issues of law before trial, summary
judgment is appropriate upon proper motion and hearing. Becker v. Hidalgo, 89 N.M.
627, 556 P.2d 35 (1976).

But trial court cannot decide disputed issues of material fact at a pretrial
conference, or upon a motion for summary judgment, but must leave their decision to
the fact trier. Buffington v. Continental Cas. Co., 69 N.M. 365, 367 P.2d 539 (1961).

And rule confers no special power of dismissal not otherwise contained in the rules.
Buffington v. Continental Cas. Co., 69 N.M. 365, 367 P.2d 539 (1961).



Pretrial order should control subsequent cause of action, unless modified at the
trial to prevent manifest injustice. Johnson v. Citizens Cas. Co., 63 N.M. 460, 321 P.2d
640 (1958).

A pretrial order, made and entered without objection, and to which no motion to modify
has been made, controls the subsequent course of the action. Ortega, Snead, Dixon &
Hanna v. Gennitti, 93 N.M. 135, 597 P.2d 745 (1979).

Scope of order. — A pretrial order may properly limit the issues for trial to those not
disposed of by admissions or stipulation of counsel. Berkstresser v. Voight, 63 N.M.
470, 321 P.2d 1115 (1958).

Effect thereof. — A pretrial order determines the issues and becomes the law of the
case. State ex rel. State Hwy. Dep't v. Branchau, 90 N.M. 496, 565 P.2d 1013 (1977).

Where pretrial order is made and entered without any objections or exceptions thereto,
and thereafter, no motion having been made to modify the same, the course of trial is
controlled by the issues framed in the original order; it becomes the law of the case and
the trial judge is bound thereby. Johnson v. Citizens Cas. Co., 63 N.M. 460, 321 P.2d
640 (1958). See also Transwestern Pipe Line Co. v. Yandell, 69 N.M. 448, 367 P.2d
938 (1961).

Discretion to modify such orders. — As set forth in this rule, the test for modification
of pretrial orders is the prevention of manifest injustice, which determination is within the
discretion of the trial court; but such decision is reviewable for an abuse of that
discretion. State ex rel. State Hwy. Dep't v. Branchau, 90 N.M. 496, 565 P.2d 1013
(1977).

The trial court's decision to modify a pretrial order due to manifest injustice involves a
number of factors: 1) whether trial is imminient, 2) whether the request is opposed, 3)
whether the non-moving party would be prejudiced, 4) whether the moving party was
diligent in obtaining discovery within the guidelines established by the court, 5) the
foreseeability of the need for additional discovery in light of the time allowed for
discovery, and 6) the likelihood that the discovery will lead to relevant evidence. Lewis
v. Samson, 2001-NMSC-035, 131 N.M. 317, 35 P.3d 972.

Appellate review of the balancing of the factors is limited to deciding if the trial
court committed a clear error in judgment and the reviewing court should not substitute
its balance of the factors for that of the trial court. Lewis v. Samson, 2001-NMSC-035,
131 N.M. 317, 35 P.3d 972.

Or to change mind about applicable law. — Where pleadings are superseded by a
pretrial order, the pretrial order becomes the pattern governing the lawsuit and it
becomes the law of the case, this fact does not prevent the trial judge from changing his
mind about applicable law to prevent perpetuating error rather than facilitating the trial of



the lawsuit on the genuine issues of fact and the law of the case. Mantz v. Follingstad,
84 N.M. 473, 505 P.2d 68 (Ct. App. 1972).

Pretrial order amendable when no unfairness. — The trial court, in its discretion,
may amend a pretrial order when no unfairness will result. El Paso Elec. Co. v. Real
Estate Mart, Inc., 98 N.M. 570, 651 P.2d 105 (Ct. App. 1982).

Movant bears burden to modify order. — The movant bears the burden of
demonstrating a manifest injustice sufficient to warrant modification of a pretrial order.
Lewis v. Samson, 2001-NMSC-035, 131 N.M. 317, 35 P.3d 972.

Binding effect of stipulation. — Where parties reduce their respective rights and
priorities to writing and stipulate that a judgment may be entered in conformity thereto,
such contract, if lawful, has a binding effect on the judgment that may be entered. It has
all the binding effect of findings of fact and conclusions of law made by the court upon
evidence, and more. A court may modify its findings in apt time, but it cannot change or
modify a contract of the parties. Freedman v. Perea, 85 N.M. 745, 517 P.2d 67 (1973).

Relief may be afforded from stipulation which has been entered into as the result of
inadvertence, improvidence or excusable neglect, provided that the situation has not
materially changed to the prejudice of the antagonist and that the one seeking relief has
been reasonably diligent in doing so. Relief may also be had from a stipulation where
there has been a change in conditions or unforeseen developments which would render
its enforcement inequitable, provided there has been diligence in discovering the facts
relative to the disputed matter, the application is timely and the opposing party has not
so changed his position as to be prejudiced to a greater extent than the applicant.
Ballard v. Miller, 87 N.M. 86, 529 P.2d 752 (1974).

Courts may set aside stipulations where a mistake of fact is clearly shown, on such
terms as will meet the justice of the particular case; but in order to warrant relief, the
mistake must be of a material character such as will change the legal rights of the
parties and the mistake must be one which could not have been avoided by the
exercise of ordinary care. Ballard v. Miller, 87 N.M. 86, 529 P.2d 752 (1974).

Construction of pretrial stipulation of facts. — Pretrial stipulation of facts must be
given a fair and reasonable construction in order to effect the intent of the parties. To
seek the intention of the parties, the language should not be so construed as to give it
the effect of an admission of a fact obviously intended to be controverted. Neither
should it be so construed as to constitute a waiver of a right not plainly intended to be
relinquished. Crabtree v. Measday, 85 N.M. 20, 508 P.2d 1317 (Ct. App.), cert. denied,
85 N.M. 5, 508 P.2d 1302 (1973).

Right to explain. — Plaintiff had a right to explain to the jury his recollection of the facts
and circumstances surrounding the execution and initialing of an accident report, and
where the sole fact stipulated was that either party, if he desired, could introduce
plaintiff 's accident report in evidence without objection, then the trial court erred in its



order in which it estopped plaintiff from the right of explanation of the accident report or
its correctness. Crabtree v. Measday, 85 N.M. 20, 508 P.2d 1317 (Ct. App.), cert.
denied, 85 N.M. 5, 508 P.2d 1302 (1973).

Trial court has authority to compel disclosure of witnesses at pretrial conference.
Beverly v. Conquistadores, Inc., 88 N.M. 119, 537 P.2d 1015 (Ct. App.), cert. denied, 88
N.M. 318, 540 P.2d 248 (1975).

Or after pretrial order. — The trial court may permit a departure from the strict terms of
a pretrial order, insofar as names of witnesses are concerned, at its discretion. Tobeck
v. United Nuclear-Homestake Partners, 85 N.M. 431, 512 P.2d 1267 (Ct. App. 1973).

Rebuttal witnesses are not usually required to be listed in pretrial orders because
they cannot be anticipated to testify at the trial. Martinez v. Rio Rancho Estates, Inc., 93
N.M. 187, 598 P.2d 649 (Ct. App. 1979).

Rebuttal withesses need not be listed in the pretrial order; rebuttal withesses are those
witnesses whose testimony reasonably cannot be anticipated before the time of trial. El
Paso Elec. Co. v. Real Estate Matrt, Inc., 98 N.M. 570, 651 P.2d 105 (Ct. App. 1982).

Trial court abuses its discretion in permitting witness not listed on pretrial order
to testify when the opposing party is unaware of the additional witness until after trial
starts and has no time to object to or discover the contents of the witness' testimony.
State ex rel. State Hwy. Dep't v. Branchau, 90 N.M. 496, 565 P.2d 1013 (1977).

Where no discovery opportunity, unfair to allow unlisted witness' testimony. —
Where there is no chance to pursue discovery, it is unfair to allow a witness not listed in
the pretrial order to testify. El Paso Elec. Co. v. Real Estate Mart, Inc., 98 N.M. 570, 651
P.2d 105 (Ct. App. 1982).

Discretion not abused when witness not in pretrial order not allowed to testify. —
A trial court does not abuse its discretion when it refuses to allow the testimony of a
witness not included in the pretrial order, when that witness is not presenting rebuttal
evidence. Wirth v. Commercial Resources, Inc., 96 N.M. 340, 630 P.2d 292 (Ct. App.
1981).

It is not up to the party resisting a motion to modify a pretrial order to allow additional
witnesses to seek discovery in order to fully develop and counter what the proponent
hopes to prove. The proponent, when it becomes aware of the need for unnamed
witnesses, should fully identify the witness or witnesses, provide the substance of what
he or they will testify to, and then make him or them available for deposition without
notice. Gallegos v. Yeargin W. Constructors, 104 N.M. 623, 725 P.2d 599 (Ct. App.
1986).

Effect of pretrial order on testimony by expert. — Where the pretrial conference
concluded with the trial judge imposing a 10-day limit on advising opposing counsel of



expert witnesses to be called, and opposing counsel was notified four or five days
before trial that an expert had been located, the pretrial order controls the subsequent
course of the action, unless modified at the trial to prevent manifest injustice, and
because of the broad discretion given to the trial judge in deciding whether to allow
modification of the pretrial order, the trial court judge's refusal to permit the testimony of
the new expert did not constitute an abuse of discretion. Herrera v. Springer Corp., 89
N.M. 45, 546 P.2d 1202 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976).

When a plaintiff admits that he learned of a witness' expertise several days before trial
but took no action to advise the opposing counsel or to have the name included in the
list of witnesses contained in the pretrial order, the court acts well within its discretionary
powers in refusing to disregard the limitations of the pretrial order each time the witness
is called. Martinez v. Rio Rancho Estates, Inc., 93 N.M. 187, 598 P.2d 649 (Ct. App.
1979).

Substantial compliance. — There was substantial compliance with Rule 8(c) (see now
Rule 1-008 NMRA) where plaintiff's answer specifically stated that "said contract was
terminated by mutual agreement of the parties” and the pretrial order contained a
statement that the plaintiff was contending that the written contract had been terminated
by mutual agreement of the parties. Plateau, Inc. v. Warren, 80 N.M. 318, 455 P.2d 184
(1969).

Where counterclaim not properly pleaded. — Under this rule relating to pretrial
procedure, it is expressly provided that the court may make an order, which, when
entered, shall control subsequent course of the action; so that where appellants were
aware that appellee's claimed right to set off a repair bill was an issue in the case and
matters pertaining to the repair bill were litigated without objection on appellants' part,
and likewise the issue was a subject of findings and conclusions requested by
appellants, appellee's failure to plead this counterclaim under Rule 13 (see now Rule 1-
013 NMRA) did not bar their recovery of this counterclaim. Charley v. Rico Motor Co.,
82 N.M. 290, 480 P.2d 404 (Ct. App. 1971).

Failure to incorporate a previously filed counterclaim into an amended answer as
required by Rule 15(e) (see now Rule 1-015 NMRA) is not a sound basis for its
dismissal where there is neither surprise nor prejudice, or where the pretrial order
regularly entered states the issues of a counterclaim to be pending for trial pursuant to
this rule or where such issues are actually tried without objection under Rule 15(b) (see
now Rule 1-015 NMRA). Biebelle v. Norero, 85 N.M. 182, 510 P.2d 506 (1973).

Failure to file order under rule does not constitute reversible error, particularly where
no prejudice is asserted or established. State ex rel. State Hwy. Comm'n v. Chavez, 80
N.M. 394, 456 P.2d 868 (1969).

Law reviews. — For note, "Civil Procedure - New Mexico's Recognition of the Motion In
Limine," see 8 N.M.L. Rev. 211 (1978).



For article, "The Impact of Non-Mutual Collateral Estoppel on Tort Litigation Involving
Several Liability," see 18 N.M.L. Rev. 559 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62A Am. Jur. 2d Pretrial Conference
and Procedure 8§88 12 to 49.

Pretrial conference procedure as affecting right to discovery, 161 A.L.R. 1151.

Suppression before indictment or trial of confession unlawfully obtained, 1 A.L.R.2d
1012.

Power of court to adopt general rule requiring pretrial conference, 2 A.L.R.2d 1061.
Disclosure, in pretrial proceedings, of trade secret, formula or the like, 17 A.L.R.2d 383.
Binding effect of court's order entered after pretrial conference, 22 A.L.R.2d 599.
Appealability of order entered in connection with pretrial conference, 95 A.L.R.2d 1361.
Failure of party or his attorney to appear at pretrial conference, 55 A.L.R.3d 303.

Propriety of allowing state court civil litigant to call expert witness whose name or
address was not disclosed during pretrial discovery proceedings, 58 A.L.R.4th 653.

Propriety of allowing state court civil litigant to call nonexpert withess whose name or
address was not disclosed during pretrial discovery proceedings, 63 A.L.R.4th 712.

Validity and effect of local district court rules providing for use of alternative dispute
resolution procedures as pretrial settlement mechanisms, 86 A.L.R. Fed. 211.

Imposition of sanctions under Rule 16(f), Federal Rules of Civil Procedure, for failing to
obey scheduling or pretrial order, 90 A.L.R. Fed. 157.

Consideration at trial, under Rule 16 of Federal Rules of Civil Procedure, of issues not
fixed for trial in pretrial order, 117 A.L.R. Fed. 515.

88 C.J.S. Trial § 17(2).

ARTICLE 4
Parties

1-017. Parties plaintiff and defendant; capacity.

A. Real party in interest. Every action shall be prosecuted in the name of the real
party in interest; but an executor, administrator, guardian, trustee of an express trust, a



party with whom or in whose name a contract has been made for the benefit of another
or a party authorized by statute may sue in that person's own name without joining the
party for whose benefit the action is brought; and when a statute of the state so
provides, an action for the use or benefit of another shall be brought in the name of the
state. Where it appears that an action, by reason of honest mistake, is not prosecuted in
the name of the real party in interest, the court may allow a reasonable time for
ratification of commencement of the action by, or joinder or substitution of, the real party
in interest; and such ratification, joinder or substitution shall have the same effect as if
the action had been commenced in the name of the real party in interest.

B. Capacity to sue or be sued. The capacity of an individual, including those
acting in a representative capacity, to sue or be sued shall be determined by the law of
this state. The capacity of a corporation to sue or be sued shall be determined by the
law under which it was organized, unless some statute of this state provides to the
contrary.

C. Infants or incompetent persons. When an infant or incompetent person has a
representative, such as a general guardian, or other like fiduciary, the representative
may sue or defend on behalf of the infant or incompetent person. An infant or
incompetent person who does not have a duly appointed representative may sue by
next friend or by a guardian ad litem. The court shall appoint a guardian ad litem for an
infant or incompetent person not otherwise represented in an action or shall make such
other order as it deems proper for the protection of the infant or incompetent person.

D. Collection agencies. Collection agencies may take assignments of claims in
their own names as real parties in interest for the purpose of billing and collection and
bringing suit in their own names; provided that no suit authorized by this section may be
instituted on behalf of a collection agency in any court unless the collection agency
appears by a licensed attorney-at-law.

[As amended, effective January 1, 1997.]
ANNOTATIONS
l. GENERAL CONSIDERATION.

Cross references. — For service of process on insane or incompetent person, see 38-
1-12 NMSA 1978.

For suit by or against partners, see 38-4-5 NMSA 1978.
For suits by or against infants, see 38-4-7 to 38-4-13 NMSA 1978.

For suits by or against incapacitated persons, see 38-4-14 to 38-4-17 NMSA 1978.



For provision for appointment of guardian ad litem for insane spouse sued in divorce
action, see 40-4-10 NMSA 1978.

For prosecution of ejectment suit, see 42-4-4 NMSA 1978.

For prosecution of quiet title suit by committee when there are numerous claimants, see
42-6-3 NMSA 1978.

For provisions of Probate Code relating to protection of persons under disability and
their property, see 45-5-101 to 45-5-502 NMSA 1978.

For right of certain unincorporated associations to sue or be sued, see 53-10-5, 53-10-6
NMSA 1978.

For parties to actions against limited partnerships, see 54-2-26 NMSA 1978.

For right of collection agencies to take assignments as real parties in interest, see 61-
18A-26 NMSA 1978.

For capacity of parties in magistrate court, see Rule 2-401 NMRA.

The 1997 amendment, effective January 1, 1997, added Paragraph D and made
gender neutral changes in Paragraphs A and C.

Compiler's notes. — Paragraph A is deemed to have superseded 105-103 and 105-
104, C.S. 1929, which were substantially the same.

Paragraph C is deemed to have superseded 105-202, C.S. 1929, relating to suits
brought by infants' next friend, 105-205, C.S. 1929, relating to appointment of guardian
for defendant, 85-302, C.S. 1929, relating to commencement and prosecution of suit
against insane or incompetent person and 85-303, C.S. 1929, relating to appointment of
guardian ad litem for insane or incompetent defendant.

The standing doctrine is not derived from the state constitution and is not
jurisdictional. American Civil Liberties Union of New Mexico v. City of Albuquerque,
2008-NMSC-045, 144 N.M. 471, 188 P.3d 1222, affirming 2007-NMCA-092, 142 N.M.
259, 164 P.3d 958.

Traditional standing jurisprudence affirmed. — The court will not depart from the
traditional standing analysis that requires a showing of injury in fact, causation, and
redressability. American Civil Liberties Union of New Mexico v. City of Albuquerque,
2008-NMSC-045, 144 N.M. 471, 188 P.3d 1222, affirming 2007-NMCA-092, 142 N.M.
259, 164 P.3d 958.

Law reviews. — For article, "Attachment in New Mexico - Part Il," see 2 Nat.
Resources J. 75 (1962).



For note commenting on Safeco Ins. Co. of America v. United States Fid. & Guar. Co.,
101 N.M. 148, 679 P.2d 816 (1984), see 16 N.M.L. Rev. 119 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. Jur. 2d Assignments 88 62, 181
to 185; 6 Am. Jur. 2d Associations and Clubs 8§ 49, 53; 8 Am. Jur. 2d Automobiles and
Highway Traffic 8§ 1105, 1107 to 1109; 14 Am. Jur. 2d Carriers § 1135; 17A Am. Jur.
2d Contracts 88 425, 464; 18 Am. Jur. 2d Cooperative Associations 88 3, 53; 18B Am.
Jur. 2d Corporations 8§ 1288; 36 Am. Jur. 2d Fraternal Orders and Benefit Societies §
185; 41 Am. Jur. 2d Incompetent Persons 88 115 to 121; 42 Am. Jur. 2d Infants 88 8 to
13, 155; 59 Am. Jur. 2d Parties § 1 et seq.

Will, right of beneficiary to enforce contract between third persons to provide for him, 2
A.L.R. 1193, 33 A.L.R. 739, 73 A.L.R. 1395.

Enforceability by purchaser of business, of covenant of third person with his vendor not
to engage in similar business, 4 A.L.R. 1078, 22 A.L.R. 754.

Eminent domain, wife or widow as necessary party to proceeding to condemn her
husband's real property, 5 A.L.R. 1347, 101 A.L.R. 697.

Right of manufacturer to enforce contract as to resale price, made by retailer with
middleman, 7 A.L.R. 449, 19 A.L.R. 925, 32 A.L.R. 1087, 103 A.L.R. 1331, 125 A.L.R.
1335.

Right of next friend to compensation for services rendered to infant in the litigation, 9
A.L.R. 1537.

Divorce or separation, enforcement by third person as beneficiary of contract between
husband and wife to prevent or end, 11 A.L.R. 287.

Who may maintain action to recover back excessive freight charge, 13 A.L.R. 289.

Right of assignee of aggrieved party to maintain action to recover excessive freight
charges, 13 A.L.R. 298.

Necessity of appointment of guardian ad litem for minor who is a party in an action for
divorce or annulment of marriage, 17 A.L.R. 900.

Shares of corporate stock as within statute enabling assignee to maintain action in his
own name, 23 A.L.R. 1322.

Mortgagee or other lienholder as entitled to maintain action against third person for
damage to property, 37 A.L.R. 1120.

Individual creditor's right to enforce corporate officer's liability for incurring excessive
debts, 43 A.L.R. 1147.



Who may maintain action to recover multiple damages against tenant committing waste,
45 AL.R. 774.

Right of third person to maintain action at law on sealed instrument, 47 A.L.R. 5, 170
A.L.R. 1299.

Right of one giving trust receipt to maintain action for purchase price against one to
whom he sells, 49 A.L.R. 314, 87 A.L.R. 302, 101 A.L.R. 453, 168 A.L.R. 359.

Proper name in which to sue branch banks, 50 A.L.R. 1355, 136 A.L.R. 471.

Suit to recover dividends wrongfully paid, or to enforce liability of directors for wrongfully
declaring them, 55 A.L.R. 8, 76 A.L.R. 885, 109 A.L.R. 1381.

Action on behalf of creditors to recover corporate dividends wrongfully paid, 55 A.L.R.
120, 76 A.L.R. 885, 109 A.L.R. 1381.

Suit to compel payment of dividends, 55 A.L.R. 140, 76 A.L.R. 885, 109 A.L.R. 1381.

Power of municipality to transfer or assign its right to enforce assessment or lien for
local improvements, 55 A.L.R. 667.

Right of owner to sue on fire or marine policy taken out by bailee, warehouseman or
carrier, 61 A.L.R. 720.

Who may enforce subscription to stock in corporation to be formed, 61 A.L.R. 1504.

Right of trustees to maintain suit to administer or enforce charitable trust, 62 A.L.R. 901,
124 A.L.R. 1237.

Duty of one learning of action instituted in his name without authority, 63 A.L.R. 1068.

Bondholder's right to maintain action against trustee for money received by trustee to
discharge bond or coupon, 64 A.L.R. 1186.

Rendition of judgment against one not a formal party, who has assumed the defense,
65 A.L.R. 1134.

Reassembling jury after discharge, for purpose of amendment of verdict as to parties,
66 A.L.R. 549.

Right of bondholders to maintain action to prevent use by another corporation of
corporate name, 66 A.L.R. 1030, 72 A.L.R.3d 8.

Parties in action for breach of contract as to devise or bequest of property as
compensation for services, 69 A.L.R. 104, 106 A.L.R. 742.



Availability in action by third person for damages against public contractor, of provisions
in contract as to care to be exercised or precautions to be taken for protection of third
persons, 69 A.L.R. 522.

Right of undisclosed principal to recover against telegraph company because of delay
or mistake, 72 A.L.R. 1198.

Who may recover indemnity granted by omnibus coverage clause in automobile liability
insurance, 72 A.L.R. 1434, 106 A.L.R. 1251, 126 A.L.R. 544, 143 A.L.R. 1394.

Right of person furnishing material or labor to maintain action on contractor's bond to
owner or public body, or on owner's bond to mortgagee, 77 A.L.R. 21, 118 A.L.R. 57.

Party plaintiff in action against partner, for profits earned subsequently to death or
dissolution, 80 A.L.R. 12, 80 A.L.R. 92, 55 A.L.R.2d 1391.

Right of third person to enforce contract between others for his benefit, 81 A.L.R. 1271,
148 A.L.R. 359.

Inducing breach of contract, who may maintain action for, 84 A.L.R. 43, 84 A.L.R. 92, 26
A.L.R.2d 1227, 96 A.L.R.3d 1294, 44 A.L.R.4th 1078.

Corporation paying tax wrongfully exacted on shares of its stock as proper party to
maintain action for its recovery, 84 A.L.R. 107.

Parties plaintiff in action against indemnity or liability insurer, by injured person, under
statutory or policy provisions, 85 A.L.R. 20, 106 A.L.R. 516.

Who may petition for declaratory judgment, 87 A.L.R. 1243.

Taxpayer's right of action for sale of bonds of municipality at less than par, in violation of
statute, 91 A.L.R. 7, 162 A.L.R. 396.

Proper party plaintiff in actions by reciprocal insurance association, or on behalf of it, 94
A.L.R. 851, 141 A.L.R. 765, 145 A.L.R. 1121.

Right of individual employee to sue for breach of collective labor agreement, 95 A.L.R.
41.

Who may enforce collective labor agreements, 95 A.L.R. 51.
Proper party defendant in action for refusal of depository to deliver instrument or

property placed in escrow, notwithstanding performance of conditions of delivery, 95
A.L.R. 298.



Proper party plaintiff to action against tort-feasor for damages to insured property where
insurer is entitled to subrogation to extent of loss paid by it, 96 A.L.R. 864, 157 A.L.R.
1242.

Who may bring action to purge registration lists, 96 A.L.R. 1047.
Right of creditors or stockholders of insolvent bank in charge of liquidating officer who
refuses or fails to enforce liability of third persons to bank, to maintain action for that

purpose, and conditions of such right, 97 A.L.R. 169, 116 A.L.R. 783.

Water user as necessary or proper party to litigation involving right of ditch or canal
company or irrigation of drainage district from which he takes water, 100 A.L.R. 561.

Ward's right, after majority, to maintain action on contracts entered into by guardian on
ward's behalf, 102 A.L.R. 269.

Insurance - right of third person to sue upon promise made by beneficiary to insured to
pay proceeds to third person, 102 A.L.R. 594.

Removal of disability, statute providing that an insane person, minor or other person
under disability may bring suit within specified time after removal of disability as
affecting right to bring action before disability removed, 109 A.L.R. 954.

Heir or next of kin, standing to attack gift or conveyance made by ancestor in his
lifetime, as affected by will by which he is disinherited in whole or part, 112 A.L.R. 1405.

Violation of statute relating to bucket-shops or bucket-shop transactions, as ground of
action by customer or patron, 113 A.L.R. 853.

Who may maintain action against bank directors or officers for civil liability for damages
resulting from false reports or statements, 114 A.L.R. 478.

Holders of mortgage or other lien upon an undivided interest in real property as a
necessary or proper party to a suit for partition, 126 A.L.R. 414,

Unauthorized prosecution of suit in name of another as ground of action in tort, 146
A.L.R.1125.

Right of vendee under executory contract to bring action against third person for
damage to land, 151 A.L.R. 938.

Right of creditors to maintain action in interest of decedent's estate, 158 A.L.R. 729.

Massachusetts or business trust, 159 A.L.R. 219.



Necessary and proper parties in action growing out of delay in performance of timber
contract, 164 A.L.R. 461.

Mortgage or lienholder as proper or necessary party to suit in respect of contract for
sale of mortgaged property, 164 A.L.R. 1044.

Who may enforce insurance policy containing facility of payment clause, 166 A.L.R. 28.
Who may assert right of privacy, 168 A.L.R. 454, 11 A.L.R.3d 1296, 57 A.L.R.3d 16.
Parties to action to enforce contract for joint, mutual or reciprocal wills, 169 A.L.R. 53.

Dissolved corporation as indispensable party to stockholder's derivative action, 172
A.L.R. 691.

Validity, construction and application of restrictions on right of action by individual holder
of series of corporate bonds or other obligations, 174 A.L.R. 435.

Representation of several claimants in action against carrier of public utility to recover
overcharges, 1 A.L.R.2d 160.

Dismissal of action for failure or refusal of plaintiff to obey court order, 4 A.L.R.2d 348,
56 A.L.R.3d 1109, 27 A.L.R.4th 61, 32 A.L.R.4th 212, 3 A.L.R.5th 237.

Who may complain of underassessment or nonassessment of property for taxation, 5
A.L.R.2d 576, 9 A.L.R.4th 428.

Change in party after statute of limitations has run, 8 A.L.R.2d 6, 119 A.L.R. 1356.

Trust beneficiaries as necessary parties to action relating to trust or its property, 9
A.L.R.2d 10.

Right of third person not named in bond or other contract conditioned for support of, or
services to, another, to recover thereon, 11 A.L.R.2d 1010.

Validity and enforceability of contract in consideration of naming child, 21 A.L.R.2d
1061.

Right of owner's employee injured by subcontractor to recovery against general
contractor for breach of contract between the latter and the owner requiring contractor
and subcontractors to carry insurance, 22 A.L.R.2d 647.

Necessary parties defendant to action to set aside conveyance in fraud of creditors, 24
A.L.R.2d 395.



Necessary parties defendant to suit to prevent or remove obstruction or interference
with easement of way, 28 A.L.R.2d 4009.

Who may enforce guaranty, 41 A.L.R.2d 1213.
Conflict of laws as to proper party plaintiff in contract action, 62 A.L.R.2d 486.

Amendment of pleadings with respect to parties or their capacity as ground for
continuance, 67 A.L.R.2d 477.

Conditional vendor's or vendee's recovery against third person for damage to or
destruction of property, 67 A.L.R.2d 582.

Capacity of one who is mentally incompetent but not so adjudicated to sue in his own
name, 71 A.L.R.2d 1247.

Guardian's capacity to sue or be sued outside state where appointed, 94 A.L.R.2d 162.

Proper party plaintiff, under real party in interest statute, to action against tort-feasor for
damage to insured property where insured has paid part of loss, 13 A.L.R.3d 140.

Proper party plaintiff, under real party in interest statute, to action against tort-feasor for
damage to insured property where loss is entirely covered by insurance, 13 A.L.R.3d
229.

lllegitimate child's right to enforce promise to support or provide for him, 20 A.L.R.3d
500.

Child's right of action against third person who causes parent to desert, or otherwise
neglect his parental duty, 60 A.L.R.3d 924.

Right to private action under State Consumer Protection Act, 62 A.L.R.3d 169.

Bailor's right of direct action against bailee's theft insurer for loss of bailed property, 64
A.L.R.3d 1207.

Proper party plaintiff in action for injury to common areas of condominium development,
69 A.L.R.3d 1148.

Necessary or proper parties to suit or proceeding to establish private boundary line, 73
A.L.R.3d 948.

Right in absence of express statutory authorization, of one convicted of crime and
imprisoned or paroled, to prosecute civil action, 74 A.L.R.3d 680.

Defamation of class or group as actionable by individual member, 52 A.L.R.4th 618.



Sexual child abuser's civil liability to child's parent, 54 A.L.R.4th 93.

Parent's right to recover for loss of consortium in connection with injury to child, 54
A.L.R.4th 112.

Right of putative father to visitation with child born out of wedlock, 58 A.L.R.5th 669.

What is "cause" justifying discharge from employment of returning serviceman
reemployed under § 9 of the Military Selective Service Act of 1967 (50 U.S.C. Appendix
8§ 459), 9 ALL.R. Fed. 225.

43 C.J.S. Infants 88 223 to 225; 57 C.J.S. Mental Health § 254 et seq.; 67A C.J.S.
Parties 88 8 t0 32, 41, 42,88 to 111.

Il REAL PARTY IN INTEREST.

Effect of enumeration. — Enumeration in Subdivision (a) (see now Paragraph A) does
not qualify but merely supplements the statement that the action shall be brought in the
name of the real party in interest, and thus also makes those persons enumerated real
parties in interest within the meaning of this rule. Iriart v. Johnson, 75 N.M. 745, 411
P.2d 226 (1965).

Rules construed together. — This rule must be read with Rules 18(a), 19(a) and 23(b)
(see now Rules 1-018, 1-019, and 1-023.1 NMRA). Prager v. Prager, 80 N.M. 773, 461
P.2d 906 (1969).

New Mexico makes no distinction between necessary and indispensable parties;
if a person's interests are necessarily affected by a judgment, such person is an
indispensable party. State Farm Mut. Auto. Ins. Co. v. Foundation Reserve Ins. Co., 78
N.M. 359, 431 P.2d 737 (1967). See also Sellman v. Haddock, 62 N.M. 391, 310 P.2d
1045 (1957).

Test for real party in interest. — Whether one is the real party in interest is to be
determined by whether one is the owner of the right being enforced or is in a position to
discharge the defendant from the liability being asserted in the suit. State v. Barker, 51
N.M. 51, 178 P.2d 401 (1947); Sellman v. Haddock, 62 N.M. 391, 310 P.2d 1045
(1957); United States v. Bureau of Revenue, 69 N.M. 101, 364 P.2d 356 (1961);
Sturgeon v. Clark, 69 N.M. 132, 364 P.2d 757 (1961); Hall v. Teal, 77 N.M. 780, 427
P.2d 662 (1967); State Farm Mut. Auto. Ins. Co. v. Foundation Reserve Ins. Co., 78
N.M. 359, 431 P.2d 737 (1967); Jesko v. Stauffer Chem. Co., 89 N.M. 786, 558 P.2d 55
(Ct. App. 1976); Edwards v. Mesch, 107 N.M. 704, 763 P.2d 1169 (1988); Moody V.
Stribling, 1999-NMCA-094, 127 N.M. 630, 985 P.2d 1210, cert. denied, 127 N.M. 389,
981 P.2d 1207 (1999).

A real party in interest is determined by whether one is the owner of the right being
enforced and is in a position to discharge the defendant from the liability being asserted



in the suit. L.R. Property Mgt., Inc. v. Grebe, 96 N.M. 22, 627 P.2d 864 (1981); Mackey
v. Burke, 102 N.M. 294, 694 P.2d 1359 (Ct. App. 1984), overruled on other grounds
Chavez v. Regents of Univ. of N.M., 103 N.M. 606, 711 P.2d 883 (1985).

Invasion of private right prerequisite to suit. — There must be an invasion of some
private right of the complaining party before he has standing to sue. State ex rel.
Overton v. New Mexico State Tax Comm'n, 81 N.M. 28, 462 P.2d 613 (1969).

Standing to challenge constitutionality of statute. — Public officer as such does not
have such interest as would entitle him to question constitutionality of a statute so as to
refuse to comply with its provisions; only a person whose rights have been adversely
affected has right to attack constitutionality of an act of the legislature. State ex rel.
Overton v. New Mexico State Tax Comm'n, 81 N.M. 28, 462 P.2d 613 (1969).

Protection of property rights. — One possessing general property rights in a chattel
or chose may qualify as a real party in interest in a suit or action essential to the
protection of such rights, even if another likewise may qualify as a real party in interest
in a suit or action relating to the same chattel or chose, if essential to the protection of a
special property right therein. Turner v. New Brunswick Fire Ins. Co., 45 N.M. 126, 112
P.2d 511 (1941).

Party omitted by mistake. — The relation-back provision of Paragraph A applies to
admit a new plaintiff when the failure to include such party as an original plaintiff was an
honest mistake. Teague-Strebeck Motors, Inc. v. Chrysler Ins. Co., 1999-NMCA-109,
127 N.M. 603, 985 P.2d 1183, cert. denied, 127 N.M. 391, 981 P.2d 1209 (1999).

Substitution of child as real party in interest. — Where it was held that human
services department was without standing to maintain action on behalf of twenty-year-
old child, child could be substituted as real party in interest with no effect on his
substantive rights, if, on remand, it was determined that the department's error was an
honest mistake. State ex rel. Salazar v. Roybal, 1998-NMCA-093, 125 N.M. 471, 963
P.2d 548, cert. denied, 125 N.M. 322, 961 P.2d 167 (1998).

One who is not party to contract cannot maintain a suit upon it. L.R. Property Mgt.,
Inc. v. Grebe, 96 N.M. 22, 627 P.2d 864 (1981).

Suit by payee of notes. — Where payee of promissory notes is in possession, he is
entitled to sue thereon in his own name as a real party in interest, irrespective of
ownership. Spears v. Sutherland, 37 N.M. 356, 23 P.2d 622 (1933).

Suit on separate notes. — In suit on one of two separate promissory notes given by
two persons in exchange for joint interest in oil and gas lease, maker of other note was
neither a necessary nor a proper party to the action. Good v. Harris, 77 N.M. 178, 420
P.2d 767 (1966).



Payee of draft. — One who holds a draft made payable to himself may maintain an
action thereon in his own name, against the acceptor of such draft, even if he has no
beneficial interest in the proceeds. Merchants' Nat'l| Bank v. Otero, 24 N.M. 598, 175 P.
781 (1918); Eagle Mining & Imp. Co. v. Lund, 14 N.M. 417, 94 P. 949 (1908).

"Interested person” in decedent's estate. — If one has a property right in the estate
of a decedent, he is an "interested person” under 45-1-201(A)(19) NMSA 1978; and if
he qualifies as such, he also would constitute an owner of a right being enforced under
the first prong of this rule. Rienhardt v. Kelly, 1996-NMCA-050, 121 N.M. 694, 917 P.2d
963.

Tenant and not creditors as party in interest. — In suit by tenant and his creditors
against landlord for sums expended on behalf of landlord by tenant in repair of
premises, tenant was real party in interest, even though he assigned his rights to
proceeds to creditors. Hall v. Teal, 77 N.M. 780, 427 P.2d 662 (1967).

Action by assignor. — Assignment for security leaves assignor the equitable and
beneficial owner of the chose assigned, and he could maintain an action in his own
name as the real party in interest under § 105-103, C.S. 1929. Turner v. New Brunswick
Fire Ins. Co., 45 N.M. 126, 112 P.2d 511 (1941).

Assignee holding claim to account. — Assignee of an account who is the real and
legal holder of the claim is real party in interest. Prior v. Rio Grande Irrigation &
Colonization Co., 10 N.M. 711, 65 P. 171 (1901).

Equitable assignee. — Equitable assignee of a chose in action may bring an action in
his own name to enforce his rights. Barnett v. Wedgewood, 28 N.M. 312, 211 P. 601
(1922).

Party assigning interests after commencement. — Although Paragraph A of this rule
controls where an interest has been transferred prior to commencement of an action,
Rule 1-025(C) NMRA becomes the applicable provision where a party commences the
action but subsequently transfers its interests by assignment. Daniels Ins., Inc. v. Daon
Corp., 106 N.M. 328, 742 P.2d 540 (Ct. App. 1987).

Assignment of interest before entry of judgment. — If a successful litigant assigned
his interest after trial and announcement of decision, but before entry of judgment,
judgment could be entered in name of litigant of record, and assignees did not need to
be substituted as parties. Dietz v. Hughes, 39 N.M. 349, 47 P.2d 417 (1935).

Right of insured to sue on policy. — After property of insured was burned and he
assigned to his creditors as security for debts separate amounts of face of policy from
money due or to become due from insurer, with power in assignees to collect amount
assigned from insurer, insured alone had right to maintain a single action to recover full
amount of policy, where such policy remained with him. Turner v. New Brunswick Fire
Ins. Co., 45 N.M. 126, 112 P.2d 511 (1941).



Beneficiary of an insurance policy is the real party in interest, and a suit may be
brought in his name against the sureties on an administrator's bond, to recover
proceeds collected on policy. Conway v. Carter, 11 N.M. 419, 68 P. 941 (1902).

Insured and insurer as necessary parties. — Where cause of action was based upon
the alleged negligence on the part of defendant resulting in damage to the plaintiff's
automobile, and plaintiff assigned an interest in the recovery of damages to the insurer,
both plaintiff and the insurer were necessary parties to any action prosecuted for
recovery on account of damage done to the plaintiff's automobile. Sellman v. Haddock,
62 N.M. 391, 310 P.2d 1045 (1957); Home Fire & Marine Ins. Co. v. Pan Am. Petroleum
Corp., 72 N.M. 163, 381 P.2d 675 (1963).

Insurer necessary party plaintiff. — Insurer that has paid its insured for a loss, in
whole or in part, is a necessary and indispensable party to an action to recover the
amounts paid from a third party allegedly responsible therefor. Torres v. Gamble, 75
N.M. 741, 410 P.2d 959 (1966).

Insurer real party in interest. — Where plaintiff insurance company paid entire loss for
accident caused by person driving the insured's car with insured's permission after
defendant (driver's insurer) denied coverage, and then sought reimbursement from
defendant, plaintiff, with equitable subrogation rights, was a real party in interest; neither
insured nor driver was. State Farm Mut. Auto. Ins. Co. v. Foundation Reserve Ins. Co.,
78 N.M. 359, 431 P.2d 737 (1967).

Where plaintiff insurer indemnified and paid liquor wholesaler in full settlement and
satisfaction of all liability under bond on behalf of defendant, wholesaler was not
indispensable party to litigation, since he had no interest which could be affected by
judgment between parties; plaintiff, owner of right sought to be enforced, was real party
in interest. American Gen. Cos. v. Jaramillo, 88 N.M. 182, 538 P.2d 1204 (Ct. App.
1975).

Joinder not to be disclosed to jury. — When subrogated insurers are required by this
rule to be joined as parties and the case is to be tried before a jury, the fact of the
insurer's joinder is not to be disclosed to the jury; if it is the insured who has been
joined, the requirement shall be the same. Safeco Ins. Co. of Am. v. United States Fid.
& Guar. Co., 101 N.M. 148, 679 P.2d 816 (1984).

Partner without interest in suit. — Partner who disclaimed any interest in automobile
damaged in collision and admitted ownership in plaintiff, was no longer a necessary
party to suit because he had no interest in outcome of the litigation. Sturgeon v. Clark,
69 N.M. 132, 364 P.2d 757 (1961).

Corporation's interest not shown. — This rule requires that every action must be
prosecuted in the name of the real party in interest; therefore, judgment on basis of oral
agreement to which individual was party, in favor of plaintiff-corporation, was error, as



there was no evidence adduced to prove corporation's interest or enforceable right.
Family Farm & N. 10 Riding Academy, Inc. v. Cain, 85 N.M. 770, 517 P.2d 905 (1974).

Individual not entitled to compensation for damages to corporation. — Plaintiff,
majority shareholder in close corporation, could not be given award of compensatory
damages when it was based on losses sustained by corporation, a separate entity.
London v. Bruskas, 64 N.M. 73, 324 P.2d 424 (1958).

Business corporation was properly joined as a defendant in derivative action,
although it was the real party in interest, where plaintiffs’ verified complaint, alleging that
defendants controlled corporation and were guilty of fraudulent acts, that a deadlock
existed and that defendants had refused to act and a demand that they bring suit would
be futile, complied with requirements of Rule 23(b) (see now Rule 1-023.1 NMRA).
Prager v. Prager, 80 N.M. 773, 461 P.2d 906 (1969).

Community property. — Under former community property laws, where property was
listed in wife's name but was determined to be community property of husband and wife,
husband, as head of the community, was the real party in interest and the proper party
to bring the action. Overton v. Benton, 60 N.M. 348, 291 P.2d 636 (1955).

Suit to compel reduction in land valuation. — Under former law, board of county
commissioners was not the real party in interest in mandamus proceeding to compel tax
assessor to place a reduced valuation on lands; landowners were the proper parties.
Board of Comm'rs v. Hubbell, 28 N.M. 634, 216 P.2d 496 (1923).

County assessor had no duty to protect taxpayers or veterans against wrongful
discrimination, and was not a proper party to represent other persons in action brought
by attorney general for assessor in order to question constitutionality of certain statute.
State ex rel. Overton v. New Mexico State Tax Comm'n, 81 N.M. 28, 462 P.2d 613
(1969).

Right of conservancy district to sue. — When vested water right of owners of
artesian water conservancy district is in question, be it definition, modification or
adjudication of such rights, district has not only standing, but duty to participate in
litigation affecting those rights. State ex rel. Reynolds v. Lewis, 84 N.M. 768, 508 P.2d
577 (1973).

Injunction by conservancy district. — Artesian conservancy district was proper party
plaintiff for maintaining suit to enjoin use of water from an unlawfully drilled well, even
though the district as such did not own lands or water rights appurtenant thereto. Pecos
Valley Artesian Conservancy Dist. v. Peters, 50 N.M. 165, 173 P.2d 490 (1945).

Personal representative in wrongful death statute is real party in interest. Mackey
v. Burke, 102 N.M. 294, 694 P.2d 1359 (Ct. App. 1984), overruled on other grounds
Chavez v. Regents of Univ. of N.M., 103 N.M. 606, 711 P.2d 883 (1985).



Although action not barred by parents' failure to secure appointment as personal
representatives. — Although 41-2-3 NMSA 1978 requires that every wrongful death
action shall be brought by the personal representatives, an action for malpractice and
wrongful death brought under the Tort Claims Act by the natural parents of a deceased
girl within the limitation period was not barred because the parents failed to secure court
appointment as personal representatives within the two-year limitation period of 41-4-15
NMSA 1978, due to the operation of Rules 1-015 NMRA (relation back of amendments)
and Paragraph A of this rule. Chavez v. Regents of Univ. of N.M., 103 N.M. 606, 711
P.2d 883 (1985).

Substitution of decedent as real party in interest. — While a dead person cannot
obtain relief, an action filed naming a dead person can remain viable with an allowable
substitution of the real party in interest to pursue the claim even after the applicable
statute of limitations period has run. Martinez v. Segovia, 2003-NMCA-023, 133 N.M.
240, 62 P.3d 331.

Legal fund not counsel's client. — In these days of prepaid insurance plans for
hospital, medical, dental, as well as legal and innumerable other services, it would be as
ludicrous to say that a legal fund is the counsel's client as to pretend that an insurance
company that pays one's medical bills is the doctor's patient. Speer v. Cimosz, 97 N.M.
602, 642 P.2d 205 (Ct. App. 1982).

Bankruptcy trustee as real party in interest. — Where plaintiff did not schedule its
legal malpractice and breach of contract claims against defendant in its Chapter 11
bankruptcy petition, or bring them to the attention of the trustee or the court, the claims
were unscheduled property that became property of the trustee; as such, trustee, and
not plaintiff, was the "real party in interest" with standing under this rule. Edwards v.
Franchini, 1998-NMCA-128, 125 N.M. 734, 965 P.2d 318, cert. denied, 126 N.M. 107,
967 P.2d 447 (1998), and cert. denied, 526 U.S. 1124, 119 S. Ct. 1780, 143 L. Ed. 2d
808 (1999).

State not necessary party. — In action against former labor commissioner to prevent
enforcement of allegedly illegal order by him in his official capacity, state was not a
necessary party. City of Albuquerque v. Burrell, 64 N.M. 204, 326 P.2d 1088 (1958).

Recovery on bond after election recount. — Where bond had been given in an
election contest to obtain recount of votes, after insufficient error was shown to change
result, the state was mere nominal obligee of the bond and not the real party in interest
in action to recover mileage and fees due sheriff and election officials after recount.
State v. Barker, 51 N.M. 51, 178 P.2d 401 (1947).

Territory as trustee for university. — As the territory, in action to obtain title to land in
private ownership for the use and benefit of the university, thereby created an express
trust, it could maintain suit as trustee, without joining the board of regents of the
university. Territory v. Crary, 15 N.M. 213, 103 P. 986 (1909).



United States proper party to declaratory judgment suit. — Where United States
advanced amount of former emergency school tax assessed, to corporation furnishing
services and materials to it, which tax was paid by corporation under protest, United
States had a financial interest and was proper party to seek a declaratory judgment that
neither it nor corporation were subject to such tax. United States v. Bureau of Revenue,
69 N.M. 101, 364 P.2d 356 (1961).

Trover brought by United States. — Action of trover by United States for cutting and
appropriating trees from public lands would fail where such lands were not public, for
plaintiff would not be real party in interest. United States v. Saucier, 5 N.M. 569, 25 P.
791 (1891).

Time for raising absence of indispensable party. — Objection that an indispensable
party was absent from the case may be made, if not before, in the supreme court.
Sellman v. Haddock, 62 N.M. 391, 310 P.2d 1045 (1957).

Lack of interest of one plaintiff not fatal. — Where there are two plaintiffs, and only
one is the real party in interest, the entire action will not fail. Hall v. Teal, 77 N.M. 780,
427 P.2d 662 (1967).

Motion to dismiss not abandoned. — Defendant did not abandon its motion to
dismiss one of the plaintiffs as a party, on the basis that he had no financial interest in
the litigation and was not a real party in interest, by taking an appeal before the trial
court ruled on its motion, since issue was raised in its requested findings and
conclusions; as issue was never decided by the trial court, the cause would be
remanded. Jesko v. Stauffer Chem. Co., 89 N.M. 786, 558 P.2d 55 (Ct. App. 1976).

Il. CAPACITY TO SUE OR BE SUED.

Municipal corporation had capacity to seek injunction against former labor
commissioner to prevent his insisting on city paying minimum wage rates promulgated
by him under various construction contracts. City of Albuguerque v. Burrell, 64 N.M.
204, 326 P.2d 1088 (1958).

Dissolved corporation subject to suit. — Defendant out-of-state corporation,
although dissolved, was subject to suit and service of process. Crawford v. Refiners
Coop. Ass'n, 71 N.M. 1, 375 P.2d 212 (1962).

Absent a contractual or statutory provision, an insurance carrier cannot be sued
directly and cannot be joined as a party defendant. Chapman v. Farmers Ins. Group, 90
N.M. 18, 558 P.2d 1157 (Ct. App. 1976), cert. denied, 90 N.M. 254, 561 P.2d 1347
(A977).

Unincorporated association. — Since an unincorporated association made up of
veteran taxpayers was not a legal entity, its right to bring an action could only be



permitted under Rule 23 (see now Rule 1-023 NMRA). State ex rel. Overton v. New
Mexico State Tax Comm'n, 81 N.M. 28, 462 P.2d 613 (1969).

Suit not maintainable. — Suit by Indian against another Indian for damages arising out
of automobile collision in the pueblo in which they resided was not within jurisdiction of
New Mexico court, where title to pueblo land was in the Indian tribe and had never been
extinguished. Valdez v. Johnson, 68 N.M. 476, 362 P.2d 1004 (1961).

V. INFANTS OR INCOMPETENT PERSONS.

This rule permits parent to bring cause of action on behalf of minor child, but does
not require it. Jaramillo v. Heaton, 2004-NMCA-123, 136 N.M. 498, 100 P.3d 204, cert.
denied, 2004-NMCERT-010.

Subdivision (c) (see now Paragraph C) does not prevent minor from filing lawsuit;
it merely provides alternatives. Howie v. Stevens, 102 N.M. 300, 694 P.2d 1365 (Ct.
App. 1984).

The court has power, either inherent or express under Paragraph C, to appoint a
guardian ad litem for a minor plaintiff, whether or not the child is "otherwise
represented.” When such an appointment is made, however, the duties of the guardian,
since they are not defined by statute, will, if not specified by the court, remain unclear
and may well vary from case to case. Collins ex rel. Collins v. Tabet, 111 N.M. 391, 806
P.2d 40 (1991).

Attorney is required for infant not otherwise represented in an action, and it would
be plain error for the court to proceed in the absence of counsel. Wasson v. Wasson, 92
N.M. 162, 584 P.2d 713 (Ct. App. 1978).

Protecting interests of principal in suit involving power of attorney. — Under
circumstances wherein a party who has given a power of attorney is subsequently
alleged to have become incompetent, and the agent under the power of attorney
asserts legal claims which if successful will divest his principal of property, the trial court
has a duty to inquire into the present status of the mental condition of the principal and,
if necessary, appoint a guardian ad litem to protect and represent the present interests
of the principal in the litigation. Roybal v. Morris, 100 N.M. 305, 669 P.2d 1100 (Ct. App.
1983).

Suit or defense on child's behalf not unauthorized law practice. — The provision of
this rule allowing a child's representative to sue or defend on the child's behalf does not
constitute an exception to the general prohibition against unauthorized practice of law.
Chisholm v. Rueckhaus, 1997-NMCA-112, 124 N.M. 255, 948 P.2d 707, cert. denied,
124 N.M. 268, 949 P.2d 282 (1997).

Errors in guardian's appointment not jurisdictional. — In action brought to recover
damages for personal injury sustained in collision, wherein husband of plaintiff was



rendered incompetent, errors in plaintiff wife's appointment as his guardian did not go to
jurisdiction of court, as the incompetent injured husband was the real party in interest; if
attack on wife's right to sue as guardian of her husband had been made, court could
have appointed next friend or guardian ad item to proceed with suit under Rule 17(c),
Fed. R. Civ. P., which in all important respects is identical with this rule. New Mexico
Veterans' Serv. Comm'n v. United Van Lines, 325 F.2d 548 (10th Cir. 1963).

Children's court's failure to appoint guardian not jurisdictional. — In a proceeding
to terminate a minor mother's parental rights, failure of the children's court to appoint a
guardian ad litem for the mother did not deprive the court of jurisdiction since the court
appointed counsel to represent her pursuant to Paragraph C. State ex rel. Children,
Youth & Families Dep't v. Lilli L., 1996-NMCA-014, 121 N.M. 376, 911 P.2d 884.

Visitation challenged by child's parents. — When a petition for grandparent visitation
is challenged by the child's parents, the trial court should consider whether it would be
beneficial to appoint a guardian ad litem to represent the child in the face of conflicting
family interests. Lucero v. Hart, 120 N.M. 794, 907 P.2d 198 (Ct. App. 1995).

Suit by minor against trustee not barred by laches. — Defense of laches is
predicated upon the doctrine of estoppel, and a beneficiary of a trust who is under a
legal incapacity such as infancy is not barred by laches from holding a trustee liable for
a breach of trust so long as the incapacity continues. Iriart v. Johnson, 75 N.M. 745, 411
P.2d 226 (1965).

Guardian immune from liability. — A guardian ad litem, appointed in connection with
court approval of a settlement involving a minor, is absolutely immune from liability for
his or her actions taken pursuant to the appointment, provided that the appointment
contemplates investigation on behalf of the court into the fairness and reasonableness
of the settlement in its effect on the minor. Collins ex rel. Collins v. Tabet, 111 N.M. 391,
806 P.2d 40 (1991).

Guardian not entitled to quasi-judicial immunity. — An attorney who is privately
retained as a guardian ad litem to advocate approval of a settlement in an action by the
child to recover damages is not entitled to quasi-judicial immunity. Collins ex rel. Collins
v. Tabet, 111 N.M. 391, 806 P.2d 40 (1991).

Guardian not immune from liability. — If the appointment of a guardian ad litem does
not contemplate actions on behalf of the court but instead representation of the minor as
an advocate, or if the guardian departs from the scope of appointment as a functionary
of the court and instead assumes the role of a private advocate for the child's position,
then the guardian is not immune and may be held liable under ordinary principles of
malpractice. Collins ex rel. Collins v. Tabet, 111 N.M. 391, 806 P.2d 40 (1991).

1-018. Joinder of claims and remedies.



A. Joinder of claims. The plaintiff in his complaint or in a reply setting forth a
counterclaim and the defendant in an answer setting forth a counterclaim may join
either as independent or as alternate claims as many claims either legal or equitable or
both as he may have against an opposing party. There may be a like joinder of claims
when there are multiple parties if the requirements of Rules 1-019, 1-020 and 1-022
NMRA are satisfied. There may be a like joinder of cross-claims or third-party claims if
the requirements of Rules 1-013 and 1-014 NMRA respectively are satisfied.

B. Joinder of remedies; fraudulent conveyances. Whenever a claim is one
heretofore cognizable only after another claim has been prosecuted to a conclusion, the
two claims may be joined in a single action; but the court shall grant relief in that action
only in accordance with the relative substantive rights of the parties. In particular, a
plaintiff may state a claim for money and a claim to have set aside a conveyance
fraudulent as to him, without first having obtained a judgment establishing the claim for
money.

ANNOTATIONS
Cross references. — For representation of class, see Rule 1-023 NMRA.
For cost sanctions for unjustifiably bringing several suits, see 39-2-3 NMSA 1978.

For the authority of the chief of the labor and industrial bureau to join assigned wage
claims, see 50-4-11 NMSA 1978.

Compiler's notes. — This rule is deemed to have superseded 105-406, C.S. 1929,
which was substantially the same.

Liberally construed to prevent multiple suits between same parties. — Permitting
the adjudication of all phases of litigation involving the same parties in one action avoids
a multiplicity of suits. For this reason these rules are to be liberally construed so as to
guarantee bona fide complaints to be carried to an adjudication on the merits. Prager v.
Prager, 80 N.M. 773, 461 P.2d 906 (1969).

Substantive rights unaffected. — This rule and Rules 19 and 20 (see now Rules 1-
019 and 1-020 NMRA) are procedural and do not control substantive rights. Chapman
v. Farmers Ins. Group, 90 N.M. 18, 558 P.2d 1157 (Ct. App. 1976), cert. denied, 90
N.M. 254, 561 P.2d 1347 (1977).

Plaintiff may join claim against third-party defendant if claim arises from same
transaction as original complaint. — Rule 14(a) (see now Rule 1-014 NMRA) and
Subdivision (a) (see now Paragraph A) read together limit joinder by original plaintiff in
third-party complaints to cases where there is a secondary liability against the third-
party defendant arising out of the plaintiffs claim against the original defendant.
Hancock v. Berger, 77 N.M. 321, 422 P.2d 359 (1967).



Third-party plaintiffs may join claims arising from same transaction against third-
party defendant. — In an action by an automobile passenger against a truck owner
and a truck driver, third-party claims by the truck owner and driver against the
automobile driver for property damage and personal injury were properly joined,
because the claims arose out of the same transaction, and the liability of the truck
owner, the truck driver and the automobile driver were dependent upon the same
operative facts. Navajo Freight Lines v. Baldonado, 90 N.M. 264, 562 P.2d 497 (1977).

Wife's personal injury claim properly joined to husband's economic loss claim. —
Count in which wife seeks recovery for physical injury, pain and suffering and count in
which husband, as representative of marital community, seeks damages for economic
and personal loss to himself and to community are properly joined. Soto v.
Vandeventer, 56 N.M. 483, 245 P.2d 826 (1952).

Joinder of claims subject to rules concerning parties. — Subdivision (a) (see now
Paragraph A) permits a party to join as many claims as he has against an opposing
party. This rule operates in conjunction with Rule 17(a) (see now Rule 1-017 NMRA),
which provides that suits shall be brought in the name of the real party in interest, and
Rule 19(a) (see now Rule 1-019 NMRA), which provides that a person who should be a
plaintiff but refuses may be joined as either a defendant or an involuntary plaintiff.
Prager v. Prager, 80 N.M. 773, 461 P.2d 906 (1969).

Joined causes of action must each affect all parties to the suit. Lockhart v.
Christian, 29 N.M. 143, 219 P. 490 (1923)(decided under former law).

Cause against members individually improperly joined with claim against
members collectively. — A taxpayer cannot set up a cause of action against the
individual members of the school board to recover, on behalf of the school district,
money paid out by such members, and in the same complaint seek to enjoin them
officially from making further payments of school funds, as the charges are not against
them in the same character. Board of Educ. v. Seay, 24 N.M. 74, 172 P. 1040
(1918)(decided under former law).

Separate causes against husband and wife improperly joined. — A count for
money loaned to husband is misjoined with another count for money loaned to wife.
Johnson v. Yelverton, 31 N.M. 568, 249 P. 99 (1926)(decided under former law).

Action to quiet the properly joined with action to enjoin trespass. — Joinder of
causes of action in a complaint seeking to quiet title and to restrain repeated trespasses
to land is authorized. Pueblo of Nambe v. Romero, 10 N.M. 58, 61 P. 122
(1900)(decided under former law).

Plaintiffs in action to quiet title could join slander of title count to the quiet title
count. Den-Gar Enters. v. Romero, 94 N.M. 425, 611 P.2d 1119 (Ct. App.), cert. denied,
94 N.M. 628, 614 P.2d 545 (1980).



Legal and equitable causes properly joined. — A plaintiff may unite in the same
complaint several causes of action, both legal and equitable. Porter v. Alamocitos Land
& Live Stock Co., 32 N.M. 344, 256 P. 179 (1925)(decided under former law).

Money judgment properly joined with foreclosure decree. — District court, in
ordinary suit to foreclose real estate mortgage, had jurisdiction to render personal
judgment against mortgagor for full amount of indebtedness claimed, and to authorize
immediate issuance of execution upon such judgment in same decree as that in which
the mortgage was foreclosed. Porter v. Alamocitos Land & Live Stock Co., 32 N.M. 344,
256 P. 179 (1925).

Right to jury depends on primary emphasis of action. — Although 105-406, C.S.
1929, permitted the joining of equitable and legal causes of action, in suit for damages
and an injunction, if the damages were merely incidental and dependent upon the right
to an injunction, the court could, without jury, assess the damages already sustained; if
the action was primarily for a money judgment, it was triable by jury, notwithstanding
that injunction was asked against a further violation of rights. Mogollon Gold & Copper
Co. v. Stout, 14 N.M. 245, 91 P. 724 (1907)(decided under former law).

Money judgment not prerequisite for action to set aside fraudulent conveyance.
— Where legal remedy is plain, adequate and complete, a creditor must exhaust that
remedy before equitable relief can be granted, but, in view of Subdivision (b) (see now
Paragraph B), if the remedy at law is not plain, adequate, and complete, or if the
creditor has a trust in his favor, he may maintain an action to set aside a conveyance for
fraud without first having obtained judgment. Fitzhugh v. Plant, 57 N.M. 153, 255 P.2d
683 (1953).

Adjudication of title not prerequisite to seeking accounting. — An action to quiet
title could be joined with action for an accounting for rents and revenues derived from
such land. Title need not be adjudicated prior to seeking accounting. Harlan v. Sparks,
125 F.2d 502 (10th Cir. 1942).

Law reviews. — For article, "The "New Rules' in New Mexico," see 1 Nat. Resources J.
96 (1961).

For article, "Attachment in New Mexico - Part 11," see 2 Nat. Resources J. 75 (1962).

For comment, "Insurance: Joinder of Defendant's Insurer, A Resolution of the 'Sellman'
Problem,"” see 1 N.M.L. Rev. 375 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. Jur. 2d Actions § 65 et seq.; 20
Am. Jur. 2d Counterclaim, Recoupment and Setoff § 69.

Joinder of cause of action against party causing injury with cause of action against
latter's insurer or indemnitor, 7 A.L.R. 1003.



Joinder of cause of action for breach of contract with cause of action for fraud inducing
contract, 10 A.L.R. 756.

Joinder of causes of action under Federal Employers' Liability Act with action under
state death statute, 13 A.L.R. 159, 66 A.L.R. 429.

Joint action for wrongs directly affecting both husband and wife arising from same act,
25 A.L.R. 743.

Right to plead single cause of action as in tort and on contract, 35 A.L.R. 780.

Inconsistency of action for damages for fraud and suit to establish constructive trust
based on same transaction, 43 A.L.R. 177.

Joinder of action for injury to two tugs engaged in towage service, 54 A.L.R. 222.

Action to recover and to enforce liability of directors for corporate dividends wrongfully
paid, 55 A.L.R. 122, 76 A.L.R. 885, 109 A.L.R. 1381.

Right to reformation of contract and other relief in same action or suit, 66 A.L.R. 776.

Joinder of sureties on different bonds relating to same matter in one action, 106 A.L.R.
90, 137 A.L.R. 1044.

Joinder of causes of action in suit under Declaratory Judgment Act, 110 A.L.R. 817.

Propriety and effect of including and plaintiff's pleading in action for negligence diverse
or contradictory allegations as to status or legal relationship as between parties or as
between party and third person, 115 A.L.R. 178.

Tort damaging real property as creating single cause of action or multiple causes of
action in respect of different portions of land of same owner affected thereby, 117 A.L.R.
1216.

Waiver or estoppel as to joinder of claims to separate parcels in suit to quiet title or to
remove cloud on title, or to determine adverse claims to land, 118 A.L.R. 1400.

Joinder of causes of action for invasion of right of privacy, 168 A.L.R. 466, 11 A.L.R.3d
1296, 57 A.L.R.3d 16.

Former stockholder's right to join suit on behalf of corporation with suit to recover stock,
168 A.L.R. 913.

Joinder of different degrees of negligence or wrongdoing in complaint seeking recovery
for an injury, 173 A.L.R. 1231.



Joinder of actions by injured third person against insurer and insured under policy of
compulsory indemnity or liability insurance, 20 A.L.R.2d 1097.

Joinder of cause of action for pain and suffering of decedent with cause of action for
wrongful death, 35 A.L.R.2d 1377.

Right to join action against principal debtor and action against guarantor, 53 A.L.R.2d
522.

Appealability of order sustaining demurrer, or its equivalent, to complaint on ground of
misjoinder or nonjoinder of parties or misjoinder of causes of action, 56 A.L.R.2d 1238.

Federal Civil Procedure, Rule 18(b) and like state rules or statutes pertaining to joinder
in a single action of two claims although one was previously cognizable only after the
other had been prosecuted to a conclusion, 61 A.L.R.2d 688.

Punitive damages: power of equity court to award, 58 A.L.R.4th 844,

When must loss-of-consortium claim be joined with underlying personal injury claim, 60
A.L.R.4th 1174.

1A C.J.S. Actions 88 135 to 176.

1-019. Joinder of persons needed for just adjudication.

A. Persons to be joined if feasible. A person who is subject to service of process
shall be joined as a party in the action if:

(2) in his absence complete relief cannot be accorded among those already
parties; or

(2) he claims an interest relating to the subject of the action and is so situated
that the disposition of the action in his absence may:

(a) as a practical matter impair or impede his ability to protect that interest; or

(b) leave any of the persons already parties subject to a substantial risk of
incurring double, multiple or otherwise inconsistent obligations by reason of his claimed
interest. If he has not been so joined, the court shall order that he be made a party. If he
should join as a plaintiff but refuses to do so, he may be made a defendant, or, in a
proper case, an involuntary plaintiff.

B. Determination by court whenever joinder not feasible. If a person as
described in Subparagraph (1) or (2) of Paragraph A of this rule cannot be made a
party, the court shall determine whether in equity and good conscience the action
should proceed among the parties before it, or should be dismissed, the absent person



being thus regarded as indispensable. The factors to be considered by the court
include: first, to what extent a judgment rendered in the person's absence might be
prejudicial to him or those already parties; second, the extent to which, by protective
provisions in the judgment, by the shaping of relief, or other measures, the prejudice
can be lessened or avoided; third, whether a judgment rendered in the person's
absence will be adequate; fourth, whether the plaintiff will have an adequate remedy if
the action is dismissed for nonjoinder.

C. Pleading reasons for nonjoinder. A pleading asserting a claim for relief shall
state the names, if known to the pleader, of any persons as described in Subparagraph
(1) or (2) of Paragraph A of this rule who are not joined, and the reasons why they are
not joined.

D. Exception of class actions. This rule is subject to the provisions of Rule 1-023
NMRA.

ANNOTATIONS

l. GENERAL CONSIDERATION.
Cross references. — For real parties in interest, see Rule 1-017 NMRA.
For joinder of claims and remedies, see Rule 1-018 NMRA.
For permissive joinder of parties, see Rule 1-020 NMRA.
For rule relating to misjoinder and nonjoinder, see Rule 1-021 NMRA.
For interpleader, see Rule 1-022 NMRA.
For class actions, see Rule 1-023 NMRA.
For derivative action by shareholders, see Rule 1-023.1 NMRA.
For rule relating to intervention, see Rule 1-024 NMRA.

For parties defendant where several persons are liable on contract, judgment or statute,
see 38-4-2 NMSA 1978.

For joint and several liability on contracts, and suit on joint obligations or assumptions
by partners and others, see 38-4-3 NMSA 1978.

For provision relating to suits against partnerships or partners, see 38-4-5 NMSA 1978.

For parties to partition, see 42-5-2 NMSA 1978.



For nature of partner's liability, see Chapter 54, Article 1A NMSA 1978.

Compiler's notes. — Rules 1-019 to 1-021 NMRA are deemed to have superseded
105-105, C.S. 1929, relating to joinder of plaintiffs; 105-106, C.S. 1929, relating to
persons who may be defendants; 105-107, C.S. 1929, relating to joinder of parties, and
making persons refusing to join defendants; and 105-108, C.S. 1929, relating to joinder
of defendants.

Paragraph B is deemed to have superseded 105-607, C.S. 1929, relating to bringing in
new parties.

Three-part analysis. — This rule has been synthesized into a three-part analysis: (1)
whether a party is necessary to the litigation; (2) whether a necessary party can be
joined; and (3) whether the litigation can proceed if a necessary party cannot be joined.
Little v. Gill, 2003-NMCA-103, 134 N.M. 321, 76 P.3d 639.

Rule requires practical analysis. — Simon Neustadt Family Center v. Bludworth, 97
N.M. 500, 641 P.2d 531 (Ct. App. 1982), overruled on other grounds Melnick v. State
Farm Mut. Auto. Ins. Co., 106 N.M. 726, 749 P.2d 1105 (1988).

Construction of rules together. — Rule 17(a) (see now Rule 1-017 NMRA) must be
read with Rules 18(a), 19(a) and 23(b) (see now Rules 1-018, 1-019 and 1-023.1
NMRA). Prager v. Prager, 80 N.M. 773, 461 P.2d 906 (1969).

Rules procedural. — This rule and Rules 18 and 20 (see now Rules 1-018 and 1-020
NMRA) are procedural and do not control substantive rights. Chapman v. Farmers Ins.
Group, 90 N.M. 18, 558 P.2d 1157 (Ct. App. 1976), cert. denied, 90 N.M. 254, 561 P.2d
1347 (1977).

Parties not identical. — These rules, as well as common understanding of what is
meant by a party to a lawsuit, are inconsistent with position that all parties on one side
of lawsuit are but one party. Romero v. Felter, 83 N.M. 736, 497 P.2d 738 (1972).

Party participating in adjudicatory hearing is party to proceedings on appeal. —
The last employer of a claimant for unemployment compensation, where it participates
in the adjudicatory hearing before the employment security commission (now
employment security department), is a party to the proceedings in the district court on
appeal, and that court may properly deny a commission (department) motion to dismiss
for failure to join the last employer. Abernathy v. Employment Sec. Comm'n, 93 N.M. 71,
596 P.2d 514 (1979).

Party raising claim on appeal. — When a Rule 19 claim is raised for the first time on
appeal, the analysis differs from when it is raised before a judgment is entered. C.E.
Alexander & Sons v. DEC Int'l, Inc., 112 N.M. 89, 811 P.2d 899 (1991).



Party added after time to file petition has expired. — Where an indispensable or
necessary party is subject to service of process and is otherwise capable of being
joined as a party to a proceeding under 3-21-9 NMSA 1978 challenging the issuance of
a zoning variance, the district court has jurisdiction to add such party to the proceeding
after the time to file the petition has expired. State ex rel. Sweet v. Village of Jemez
Springs, Inc., 114 N.M. 297, 837 P.2d 1380 (Ct. App. 1992).

Law reviews. — For article, "The "New Rules' in New Mexico," see 1 Nat. Resources J.
96 (1961).

For comment on Sellman v. Haddock, 62 N.M. 391, 310 P.2d 1045 (1957), see 1 N.M.L.
Rev. 375 (1971).

For article, "The Writ of Prohibition in New Mexico," see 5 N.M.L. Rev. 91 (1974).

For article, "Statutory Adoption of Several Liability in New Mexico: A Commentary and
Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988).

For case note, "CIVIL PROCEDURE - New Mexico Adopts the Modern View of
Collateral Estoppel: Silva v. State," see 18 N.M.L. Rev. 597 (1988).

For survey of 1990-91 appellate procedure, see 22 N.M.L. Rev. 623 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Jur. 2d Automobiles and Highway
Traffic 8 1105, 1107 to 1109; 14 Am. Jur. 2d Carriers § 1135; 59 Am. Jur. 2d Parties 88
92 et seq., 236.

Necessity of serving process upon correspondent in divorce suit, 1 A.L.R. 1414,

Joinder in action by or against cotenant for wrongful removal of timber, 2 A.L.R. 1001,
41 A.L.R. 582.

Right to costs in both actions where parties who might have been sued jointly are sued
separately, 6 A.L.R. 623.

Necessity of joining tenant as party to make foreclosure terminate lease, 14 A.L.R. 664.

Corporation as necessary party in specific performance of contract for sale of corporate
stock, 22 A.L.R. 1072, 130 A.L.R. 920.

Joinder of cotenants in action for rents and profits or use and occupation against
cotenant in possession, 27 A.L.R. 245, 51 A.L.R.2d 388.

Receiver for corporation as necessary party dependent in stockholder's action for
protection of himself and other stockholders, 29 A.L.R. 1506.



May acts of independent tort-feasors, each of which alone causes or tends to produce
some damage, be combined to create a joint liability, 35 A.L.R. 409, 91 A.L.R. 759.

Parties defendant in action to foreclose vendor's lien after vendee's death, 35 A.L.R.
935.

Grantee of property as necessary party defendant in action against mortgagor on note
secured by mortgage, 41 A.L.R. 323.

Joinder, in one action at law, of persons not jointly liable, one or other of whom is liable
to plaintiff, 41 A.L.R. 1223.

Necessary parties in reformation of contract or instrument as against third persons, 44
A.L.R. 119, 79 A.L.R.2d 1180.

Abatement by pendency of another action as affected by addition or omission of parties
defendant in second suit, 44 A.L.R. 806.

Dissolution or combination of municipality with another municipal body as affecting
proper party defendant to action by creditor of dissolved corporation to enforce
payment, 47 A.L.R. 145.

Parties plaintiff to actions based on libel or slander of a firm or its members, 52 A.L.R.
912.

Directors as necessary parties to action to compel payment of dividends, 55 A.L.R. 141,
76 A.L.R. 885, 109 A.L.R. 1381.

Necessity in action by creditor against estate of deceased partner of joining surviving
partners, 61 A.L.R. 1418.

Joinder of parties under statutes as to survival of liability on joint obligation, 67 A.L.R.
637.

Conflict of laws as to joinder of defendants, or as to the character of liability as joint or
several, or joint and several, 77 A.L.R. 1108.

Right of one brought into action as a party by original defendant upon ground that he is
or may be liable to latter in respect of matter in suit, to raise or contest issues with
plaintiff, 78 A.L.R. 327.

Right of defendant in action for personal injury or death to bring in joint tort-feasor not
made a party by plaintiff, 78 A.L.R. 580, 132 A.L.R. 1424.



Statutory or contractual provision giving injured or damaged person right of action
against liability insurer as affecting his right to joint insurer and insured as defendants,
85A.L.R. 41,106 A.L.R.516.

Parties defendant in action for declaratory judgment, 87 A.L.R. 1244,

Necessary parties defendant in actions on contracts of reciprocal insurance association,
94 A.L.R. 854, 141 A.L.R. 765, 145 A.L.R. 1121.

Joinder as parties defendant in action for refusal of depositary to deliver notwithstanding
performance of conditions of delivery of depositary and other party to escrow
agreement, 95 A.L.R. 298.

Action by insured and insurer jointly against third person causing injury to insured
property where insurer is entitled to subrogation to extent of loss paid by it, 96 A.L.R.
879, 157 A.L.R. 1242.

Parties defendant in proceedings to purge voter's registration lists, 96 A.L.R. 1047.

Necessity of making obligee party to action on bond of contractor for public work by
laborer, materialman or subcontractor, 96 A.L.R. 1185.

Water user as necessary or proper party to litigation involving right of ditch or canal
company or irrigation or drainage district from which he takes water, 100 A.L.R. 561.

Joinder in one action of sureties on different bonds relating to same matter, 106 A.L.R.
90, 137 A.L.R. 1044.

Concerted action or agreement to resist enforcement of statute because of doubt as to
its constitutionality or construction, as ground for joinder of defendants in action by
governmental authorities, 107 A.L.R. 670.

Joinder of parties in suit under Declaratory Judgments Act, 110 A.L.R. 817.

Necessary and proper parties to declaratory judgment proceeding to determine validity
of statute or ordinance, 114 A.L.R. 1366.

Joinder of undisclosed principal and agent in same action, 118 A.L.R. 701.

Joinder of owners of separate parcels in suit to quiet, or to remove cloud on title or to
determine adverse claims to land, 118 A.L.R. 1400.

Joinder of manufacturer or packer and retailer or other middleman as defendants in
action for injury to person or damage to property of purchaser or consumer of defective
article, 119 A.L.R. 1356.



Necessity that living parties of the same class as unborn contingent remaindermen be
parties to give court jurisdiction under doctrine of representation in respect of interest,
120 A.L.R. 876.

Nonresident's duty to furnish security for costs as affected by joinder or addition of
resident, 158 A.L.R. 737.

Defendant's right to bring in third person asserted to be solely liable to plaintiff, 160
A.L.R. 600.

Joinder of lessor and lessee as defendants in action for damages resulting from
lessee's sale of intoxicating liquor, 169 A.L.R. 1203.

Dissolved corporation as indispensable party to stockholders' derivative action, 172
A.L.R. 691.

Joinder as defendants in tort action based on condition of sidewalk or highway of
municipal corporation and abutting property owner or occupant, 15 A.L.R.2d 1293.

Appeal from order with respect to motion for joinder of parties, 16 A.L.R.2d 1023.

Joinder of insurer and insured under policy of compulsory indemnity or liability
insurance in action by injured third person, 20 A.L.R.2d 1097.

Joinder of several persons in action for slander, 26 A.L.R.2d 1031.

Joinder, in injunction action to restrain or abate nuisance, of persons contributing
thereto through separate and independent acts, 45 A.L.R.2d 1284.

Joinder in tort action based on respondeat superior, 59 A.L.R.2d 1066.

Declaratory Judgments Act, construction, application and effect of § 11 that all persons
who have or claim any interest which would be affected by the declaration shall be
made parties, 71 A.L.R.2d 723.

Statute permitting commencement of new action within specified time after failure of
prior action not on merits, applicability, or affected by change in parties, 13 A.L.R.3d
848.

Third person as proper party defendant to suit for divorce which involves property rights,
63 A.L.R.3d 373.

Modern status of the Massachusetts or business trust, 88 A.L.R.3d 704.

lllegality as basis for denying remedy of specific performance for breach of contract, 58
A.L.R.5th 387.



67A C.J.S. Parties 88§ 33 to 55.
1. NECESSARY PARTIES.
A. IN GENERAL.

Courts do not favor leaving a party without a remedy because of an ideal desire to
have all interested persons before the court. Grady v. Mullins, 99 N.M. 614, 661 P.2d
1313 (1983).

Whether joinder required determined in context. — A determination of whether
Paragraph A requires joinder of a particular person must be made in the context of the
particular litigation. State ex rel. Blanchard v. City Comm'rs, 106 N.M. 769, 750 P.2d
469 (Ct. App. 1988).

New Mexico makes no distinction between necessary and indispensable parties;
if person's interests are necessarily affected by judgment, such person is indispensable
party. State Farm Mut. Auto. Ins. Co. v. Foundation Reserve Ins. Co., 78 N.M. 359, 431
P.2d 737 (1967).

Necessary parties and indispensable parties are synonymous terms in this state.
Sellman v. Haddock, 62 N.M. 391, 310 P.2d 1045 (1957).

"Necessary parties". — Persons having an interest in controversy, and who ought to
be made parties in order that court may finally determine entire controversy and do
complete justice by adjusting all rights involved, are commonly termed "necessary
parties." State ex rel. Walker v. Hastings, 79 N.M. 338, 443 P.2d 508 (Ct. App. 1968).

This rule does not require joinder of every person who might have standing to challenge
an action, and neither does 44-6-12 NMSA 1978; requiring the joinder of every citizen or
taxpayer in the suit would defeat the purpose of the Declaratory Judgment Act. San
Juan Water Comm'n v. Taxpayers & Water Users, 116 N.M. 106, 860 P.2d 748 (1993).

Person necessarily affected as indispensable parties. — All persons whose
interests will necessarily be affected by judgment or order in particular case are
necessary and indispensable parties, and court cannot proceed to judgment without
such parties. Meeker v. Walker, 80 N.M. 280, 454 P.2d 762 (1969); American Trust &
Sav. Bank v. Scobee, 29 N.M. 436, 224 P. 788 (1924); Burguete v. Del Curto, 49 N.M.
292, 163 P.2d 257 (1945); State ex rel. Del Curto v. District Court, 51 N.M. 297, 183
P.2d 607 (1947); Sullivan v. Albuquerque Nat'l Trust & Sav. Bank, 51 N.M. 456, 188
P.2d 169 (1947); Keirsey v. Hirsch, 58 N.M. 18, 265 P.2d 346 (1953); Swayze v.
Bartlett, 58 N.M. 504, 273 P.2d 367 (1954); State ex rel. Skinner v. District Court, 60
N.M. 255, 291 P.2d 301 (1955); Sellman v. Haddock, 62 N.M. 391, 310 P.2d 1045
(1957); State ex rel. Reynolds v. W.S. Ranch Co., 69 N.M. 169, 364 P.2d 1036 (1961);
State Game Comm'n v. Tackett, 71 N.M. 400, 379 P.2d 54 (1962); State ex rel. Clinton



Realty Co. v. Scarborough, 78 N.M. 132, 429 P.2d 330 (1967); State ex rel. Walker v.
Hastings, 79 N.M. 338, 443 P.2d 508 (Ct. App. 1968).

Indispensable party is one whose interests will be necessarily affected by judgment in
particular case. Sanford v. Stoll, 86 N.M. 6, 518 P.2d 1210 (Ct. App. 1974); Home Fire
& Marine Ins. Co. v. Schultz, 80 N.M. 517, 458 P.2d 592 (1969).

Test for indispensability. — Tests for indispensability are whether person owns right
being enforced and whether he is in position to release and discharge defendant from
liability being asserted. Crego Block Co. v. D.H. Overmyer Co., 80 N.M. 541, 458 P.2d
793 (1969)See also catchline, "Test for Real Party in Interest,” in notes to Rule 1-017.

Nonjoinder results in dismissal where interests of absent party or litigants
significantly impaired. — The adoption of this rule, as amended, mitigated the
harshness of prior provisions of the rule. The revision has not, however, extinguished
the rule that the nonjoinder of a party will result in the dismissal of a cause of action,
where the party's absence will prevent the court from granting complete relief,
significantly impair the interests of the absent party or expose litigants to possible
multiple liability or inconsistent obligations. Montoya v. Department of Fin. & Admin., 98
N.M. 408, 649 P.2d 476 (Ct. App. 1982).

Joinder of necessary party could be accomplished at any stage of proceedings.
Eldridge v. Salazar, 81 N.M. 128, 464 P.2d 547 (1970).

Court cannot proceed to judgment in absence of indispensable party. Herrera v.
Springer Corp., 85 N.M. 6, 508 P.2d 1303 (Ct. App. 1973), rev'd on other grounds, 85
N.M. 201, 510 P.2d 1072 (1973).

Because former department of hospitals and institutions was not joined in commitment
hearing, trial court properly refused to render judgment concerning constitutional
adequacy of treatment provided by state hospital. In re Valdez, 88 N.M. 338, 540 P.2d
818 (1975).

Where party seeks relief from court of equity, he must have before the court all parties
whose rights may be affected by relief sought. United States Fid. & Guar. Co. v. Raton
Natural Gas Co., 86 N.M. 160, 521 P.2d 122 (1974).

Under the current rule, which articulates a balancing test to determine whether a suit
can continue without a party and leaves to the court's discretion the performance of that
test, the supreme court does not consider the test of indispensability to be jurisdictional.
C.E. Alexander & Sons v. DEC Int'l, Inc., 112 N.M. 89, 811 P.2d 899 (1991), overruling
precedent to the contrary, including Holguin v. Elephant Butte Irrigation Dist., 91 N.M.
398, 575 P.2d 88 (1977).

Absent necessary parties suit inherently defective. — Where necessary parties
cannot for any reason be brought before court, there is nothing to be done except to



dismiss the bill, for the suit is inherently defective. State ex rel. Walker v. Hastings, 79
N.M. 338, 443 P.2d 508 (Ct. App. 1968); State Game Comm'n v. Tackett, 71 N.M. 400,
379 P.2d 54 (1962).

Absence of commissioner of public lands, when not only a necessary but an
indispensable party, completely deprived court of jurisdiction to proceed in absence of
such party, and any judgment rendered in his absence would be a nullity and subject to
collateral attack. State Game Comm'n v. Tackett, 71 N.M. 400, 379 P.2d 54 (1962).

Plaintiff could not prevail on claim that county commissioners either did not legally give
permission for defendant to build pipeline or that such permission was misconstrued by
defendant and trial court, since trial court lacked jurisdiction because of absence of
county commissioners, who were necessary parties to suit attacking their actions. Perez
v. Gallegos, 87 N.M. 161, 530 P.2d 1155 (1974).

Opportunity to join. — If a timely objection is made for nonjoinder of a necessary
party, when joinder is feasible the claimant should be given an opportunity to add the
nonjoined person and if he fails to do so the claim should be dismissed. G.E.W.
Mechanical Contractors v. Johnston Co., 115 N.M. 727, 858 P.2d 103 (Ct. App. 1993).

Raising absence on appeal. — Objection that indispensable party was absent from
case may be made, if not before, in supreme court. Sellman v. Haddock, 62 N.M. 391,
310 P.2d 1045 (1957).

Joinder not feasible. — Trial court did not abuse its discretion in dismissing a
complaint without prejudice on the ground that the plaintiff failed to join an Indian tribe
as a necessary and indispensable party, even though sovereign immunity precluded
joinder of the tribe. Golden Oil Co. v. Chace Oil Co., 2000-NMCA-005, 128 N.M. 526,
994 P.2d 772.

Dismissal where deceased defendant not substituted. — Trial court did not abuse
its discretion in dismissing plaintiff's complaint against defendant tortfeasor’s insurer
where defendant tortfeasor died during the pendency of the action and plaintiff did not
move to substitute another defendant. Little v. Gill, 2003-NMCA-103, 134 N.M. 321, 76
P.3d 639.

B. PARTIES INDISPENSABLE.

In an action to declare a road a public road, the county in which the road is located is
an indispensable party. Percha Creek Mining, LLC v. Fust, 2008-NMCA-100, 144 N.M.
569, 189 P.3d 702.

Tribes indispensable parties to Indian gaming legislation challenge. — Dismissal
of an action attacking the legality of legislation authorizing Indian gaming in New Mexico
(11-13-1 and 11-13-2 NMSA 1978) was required because the plaintiffs cannot join
certain indispensable parties, namely the various Tribes and Pueblos that have gaming



compacts with the state. State ex rel. Coll v. Johnson, 1999-NMSC-036, 128 N.M. 154,
990 P.2d 1277.

Heirs indispensable to suit to enforce contract with decedent. — Determination of
basic issue involved in suit by purchaser's administratrix for specific enforcement of
contract, which would vest in heirs' legal title to property involved, affected heirs'
interests and they were indispensable parties to suit. Keirsey v. Hirsch, 58 N.M. 18, 265
P.2d 346 (1953) See also, State ex rel. Skinner v. District Court, 60 N.M. 255, 291 P.2d
301 (1955);.

Liquor license purchaser indispensable in suit to delay transfer. — Purchaser of
liquor license under order of district court in connection with foreclosure sale of motel
was an indispensable party to mandamus action brought by creditors of former
licensees to preclude transfer of license until debts owed to said creditors were paid;
court was without jurisdiction to proceed in petitioner's absence. State ex rel. Clinton
Realty Co. v. Scarborough, 78 N.M. 132, 429 P.2d 330 (1967).

Co-trustee was an indispensable party to a foreclosure action brought against a
judgment debtor and another trustee, where the co-trustee's rights were affected by the
judgment ordering foreclosure, and his rights differed from those of the other
defendants. Armendaris Water Dev. Co. v. Rainwater, 109 N.M. 71, 781 P.2d 799 (Ct.
App. 1989).

Title company necessary party in foreclosure suit. — In action by beneficiaries to
foreclose deed of trust, titte company named as trustee in deed of trust and holder of
agreement by beneficiaries that deed of trust was to be subordinated to mortgage on
land, and which had insured mortgaged land, was necessary party. Eldridge v. Salazar,
81 N.M. 128, 464 P.2d 547 (1970).

Insurer necessary party to suit against third person. — Insurer that has paid its
insured for loss, in whole or in part, is necessary and indispensable party to an action to
recover amounts paid from third party allegedly responsible therefor. United States Fid.
& Guar. Co. v. Raton Natural Gas Co., 86 N.M. 160, 521 P.2d 122 (1974); Torres v.
Gamble, 75 N.M. 741, 410 P.2d 959 (1966).

Insured was indispensable party in declaratory judgment suit brought by insurer to
establish breach of contract by insured in failing to cooperate with defense of tort suit,
where judgment would relieve insurer from contract obligations to defend and to pay
any judgment rendered against insured. Home Fire & Marine Ins. Co. v. Schultz, 80
N.M. 517, 458 P.2d 592 (1969).

Employee indispensable party in employer's insurer's suit against third party. —
Where an employer's insurer has paid workmen's compensation benefits to an injured
employee who has a cause of action against a third party who is allegedly liable for the
employee's injuries, but the employee declines to prosecute the suit or assign her cause
of action to the insurer, the insurer may bring suit against the third party by joining the



employee as an indispensable party under this rule. The employee then becomes an
involuntary plaintiff in order to avoid the injustice of depriving the insurer of its statutory
right to reimbursement under former 52-1-56C NMSA 1978. Continental Cas. Co. v.
Wueschinski, 95 N.M. 733, 625 P.2d 1250 (Ct. App. 1981).

Insured and insurer as necessary parties. — Where cause of action was based upon
alleged negligence on part of defendant resulting in damage to plaintiff's automobile and
plaintiff assigned an interest in recovery of damages to insurer, both plaintiff and insurer
were necessary parties to any action prosecuted for recovery on account of damage
done to plaintiff's automobile. Sellman v. Haddock, 62 N.M. 391, 310 P.2d 1045 (1957),
distinguished, Home Fire & Marine Ins. Co. v. Pan Am. Petroleum Corp., 72 N.M. 163,
381 P.2d 675 (1963).

Commissioner of public lands necessary party to state lease controversy. — In
controversy concerning legality of state lease, eligibility of lessee thereunder,
performance of lease, reservations, if any, in lease, or matter of public policy requiring
passage thereon by commissioner of public lands, then commissioner is not only a
necessary party, but is an indispensable party. State Game Comm'n v. Tackett, 71 N.M.
400, 379 P.2d 54 (1962).

In an action to enjoin and restrain state game commission from authorizing its
permittees and licensees to go upon state leased lands of plaintiff for purpose of hunting
wild game thereon, commissioner of public lands was an indispensable party. State
Game Comm'n v. Tackett, 71 N.M. 400, 379 P.2d 54 (1962).

Highway commission indispensable where its contract involved. — Highway
commission, as party to contract which was to be interpreted in resolution of dispute
and under which defendant was acting, had an interest in controversy which any final
judgment or decree entered would affect, and was therefore an indispensable party.
State ex rel. Walker v. Hastings, 79 N.M. 338, 443 P.2d 508 (Ct. App. 1968).

United States indispensable party in suit over water use. — Since relief sought, in
suit to enjoin federal officials from using certain waters, would reach beyond right to
waters claimed, affecting public domain and treasury and interfering with public
administration, United States was an indispensable party. Elephant Butte Irrigation Dist.
v. Gatlin, 61 N.M. 58, 294 P.2d 628 (1956).

And necessary party in challenge to taxability of federal contractor. — Where
United States advanced amount assessed under former Emergency School Tax Act to
corporation furnishing services and materials to it, which amount was paid by
corporation under protest, United States had a financial interest in cause of action and
was proper and necessary party to seek declaratory judgment that neither it nor
corporation were subject to such tax. United States v. Bureau of Revenue, 69 N.M. 101,
364 P.2d 356 (1961).



Joinder of closely held corporation properly required. — Where action was brought,
alleging fraud and negligence in connection with financing and purchasing of oil royalty
interests by corporation owned and controlled by plaintiff, his wife and children, trial
court did not abuse its discretion by requiring that corporation be joined as an
indispensable party; plaintiff, having refused to amend so as to join corporation, could
not be heard to complain. Meeker v. Walker, 80 N.M. 280, 454 P.2d 762 (1969).

Utility's customers in action to enjoin them from receiving service. — Customers
of an electric utility are indispensable parties in respect of an action to enjoin them from
receiving electric utility service. Springer Elec. Coop. v. City of Raton, 99 N.M. 625, 661
P.2d 1324 (1983).

Applicant for zoning variance indispensable party. — Where party seeks to overturn
a decision authorizing a zoning variance, the applicant for the variance is an
indispensable or necessary party. State ex rel. Sweet v. Village of Jemez Springs, Inc.,
114 N.M. 297, 837 P.2d 1380 (Ct. App. 1992).

Tribes indispensable parties to IGRA action. — In action by gamblers against
financial institutions and government agencies, the Indian casinos were indispensable
parties because of their need to protect the legal interests; however, because sovereign
immunity prevented the tribes' joinder, the suits had to be dismissed. Srader v. Verant,
1998-NMSC-025, 125 N.M. 521, 964 P.2d 82.

C. PARTIES NOT INDISPENSABLE.

Creditors of plaintiff are not indispensable parties to action merely because they
may have right to subject possible recovery by such plaintiff to payment of their
accounts. Irwin v. Lamar, 74 N.M. 811, 399 P.2d 400 (1964).

Bank not indispensable in tort suit over repossession. — Bank was not
indispensable party in suit for conversion and invasion of privacy relating to
repossession of plaintiff's automobile by defendant, who had been authorized by bank
to contact plaintiff for collection purposes. Sanford v. Stoll, 86 N.M. 6, 518 P.2d 1210
(Ct. App. 1974).

Contractor not indispensable party in mechanic's lien foreclosure suit. — See
Crego Block Co. v. D.H. Overmyer Co., 80 N.M. 541, 458 P.2d 793 (1969).

Mineral rights purchasers not required in foreclosure. — Purchasers of mineral
interests after fee simple estate was assessed for taxes were not indispensable parties
to foreclosure of tax lien. Coulter v. Gough, 80 N.M. 312, 454 P.2d 969 (1969).

Maker of different note not necessary party. — In suit on one of two separate
promissory notes given by two persons in exchange for joint interest in oil and gas
lease, maker of other note was neither necessary nor proper party to action. Good v.
Harris, 77 N.M. 178, 420 P.2d 767 (1966).



Assignor not indispensable in suit on note. — In suit based upon note payable to A
and B, where A has assigned his interest in note to B, A is not a hecessary or
indispensable party. Good v. Harris, 77 N.M. 178, 420 P.2d 767 (1966).

Owners with similar claims not necessary to quiet title suit. — In quiet title action
brought by owners of some of the property bordering 20 foot wide strip next to railway
right-of-way, ownership of which was at issue, wherein plaintiffs’ property was held to
extend to railroad right-of-way, owners of other lots or blocks bordering strip in question
were not indispensable parties. Alston v. Clinton, 73 N.M. 341, 388 P.2d 64 (1963).

Insurance agency partner was not an indispensable party in an action brought against
other agency partners, because it is permissible in all cases of joint obligations by
partners to bring and to prosecute suit against any one or more of the individual
partners, and the plaintiff was under no obligation to sue more than one of them.
Gallegos v. Citizens Ins. Agency, 108 N.M. 722, 779 P.2d 99 (1989).

Partner without interest in suit not necessary party. — Partner who disclaimed any
interest in automobile damaged in collision and admitted ownership in plaintiff, was no
longer a necessary party to suit because he had no interest in outcome of the litigation.
Sturgeon v. Clark, 69 N.M. 132, 364 P.2d 757 (1961).

Corporations not necessary to suit by individual. — Where plaintiff's claims were
personal to her and did not involve injuries to corporations in which she had an interest,
the corporations were not indispensable parties. Moody v. Stribling, 1999-NMCA-094,
127 N.M. 630, 985 P.2d 1210, cert. denied, 127 N.M. 389, 981 P.2d 1207 (1999).

Corporation not necessary party to suit on partners' account. — Corporation
running feed store was not necessary or indispensable party to suit filed by plaintiff on
account for which plaintiff claimed partners who formerly operated feed store were
alone liable. Anderson, Clayton & Co. v. Swallows, 84 N.M. 486, 505 P.2d 431 (1973).

Corporate owner not prejudiced by failure to join. — Defendants cannot prevail on
their indispensable-party claim because they have not shown any prejudice to corporate
owner resulting from failure to join company as a party at trial. Additionally, 100% of the
fault has been apportioned among other parties without joining the corporation. Reichert
v. Atler, 117 N.M. 628, 875 P.2d 384 (Ct. App. 1992), aff'd, 117 N.M. 623, 875 P.2d 379
(1994).

Receiver not indispensable where agent, not company, liable. — Where liability for
return of unearned premium due local insurance agent rested upon general insurance
agent and not insurance company, company's receiver was not indispensable party to
action. Insurance, Inc. v. Furneaux, 62 N.M. 249, 308 P.2d 577 (1957).

Minor decedent's father not necessary to suit over insurance proceeds. — In
action brought by administratrix, mother of minor decedent, against decedent's
employer to determine rights to proceeds of group life insurance policy, where statutory



beneficiary of policy was decedent's estate, proceeds were properly payable to
administratrix, regardless of absence of decedent's father from the action; father was
not an indispensable party, and his claim to the proceeds or any portion thereof was
properly determinable by court having jurisdiction of the estate. Bauer v. Bates Lumber
Co., 84 N.M. 391, 503 P.2d 1169 (Ct. App.), cert. denied, 84 N.M. 390, 503 P.2d 1168
(21972).

Insured not indispensable to insurer's subrogation suit. — Where plaintiff insurer
indemnified and paid insured liquor wholesaler in full settlement and satisfaction of all
liability for misappropriation under bond on behalf of insured's employee (defendant),
wholesaler was not indispensable party to litigation since he had no interest which could
be affected by judgment between parties; plaintiff, owner of right sought to be enforced,
was real party in interest. American Gen. Cos. v. Jaramillo, 88 N.M. 182, 538 P.2d 1204
(Ct. App. 1975).

Workmen's compensation insurer who had paid compensation was not
indispensable party in workman's action against third party. Springer Corp. v. Herrera,
85 N.M. 201, 510 P.2d 1072 (1973).

Retirement board held not indispensable party in workers' compensation action.
— Public employees' retirement board was not an indispensable or necessary party in a
workers' compensation action, where the board computed and voluntarily authorized the
payment of disability benefits to the claimant, and the tri