UNIFORM JURY INSTRUCTIONS - CIVIL

1986 Recompilation

PREFACE - CIVIL RULE
1-051. Instructions to juries.

A. Type of instruction. The trial judge shall instruct the jury in the language of the
Uniform Jury Instructions on the applicable rules of law and leave to counsel the
application of such rules to the facts according to their respective contentions.

B. Duty to instruct. The court shall instruct the jury regarding the law applicable to the
facts in the cause unless such instructions be waived by the parties.

C. Admonitions to jury on conduct. After a jury has been sworn to try a case, but
before opening statements or the presentation of any testimony the court must read the
applicable portions of UJI 13-106 to the jury. The instruction or appropriate portions
thereof may be repeated to the jury before any recess of the trial if in the discretion of
the judge it is desirable to do so. At the close of the case when the jury is instructed UJI
13-106 shall not be reread to the jury but applicable portions thereof shall be included
with other instructions sent to the jury room.

D. Use. Whenever New Mexico Uniform Jury Instructions Civil contains an instruction
applicable in the case and the trial court determines that the jury should be instructed on
the subject, the UJI Civil shall be used unless under the facts or circumstances of the
particular case the published UJI Civil is erroneous or otherwise improper, and the trial
court so finds and states of record its reasons.

E. Certain instructions not to be given. When in UJI Civil it is stated that no
instructions should be given on any particular subject matter, such direction shall be
followed unless under the facts or circumstances of the particular case an instruction on
the subject should be given, and the trial court so finds and states of record its reason.

F. Instruction by the court. Whenever the court determines that the jury should be
instructed on a subject, the instruction given on that subject shall be brief, impartial and
free from hypothesized facts. If there is a UJI Civil on that subject, it shall be given.

G. Preparation and request for instructions. Any party may move the court to give
instructions on any point of law arising in the cause. At any time before or during the
trial, the court may direct counsel to prepare designated instructions. Such instructions
as well as instructions tendered by the parties shall be in writing and shall consist of an
original to be used by the court in instructing the jury, adequate copies for the parties,
and one (1) copy for filing in the case on which the judge shall note "given" or "refused”
as to each instruction requested. Copies of instructions tendered by the parties shall



indicate who tendered them. All copies of instructions shall also contain a notation "UJI
Civil No. " or "Not in UJI Civil" as appropriate. (The instructions which go to the jury
room shall contain no notations.)

H. Instructions to be in writing; waiver; to be given before argument and to go to
jury. Unless waived, the instructions shall be in writing. Except where instructions,
either written or oral, are waived, the judge in all cases shall charge the jury before the
argument of counsel. Written instructions shall go to the jury room.

I. Error in instructions; preservation. For the preservation of any error in the charge,
objection must be made to any instruction given, whether in UJI Civil or not; or, in case
of a failure to instruct on any point of law, a correct instruction must be tendered, before
retirement of the jury. Reasonable opportunity shall be afforded counsel so to object or
tender instructions.

J. Review. All instructions given to the jury or refused, whether UJI Civil or otherwise,
are subject to review by appeal or writ of error when the matter is properly preserved
and presented.

[As amended, effective January 1, 1987.]
THE CONCEPT OF JURY INSTRUCTIONS

The purpose of jury instructions is to communicate the issues and the law to the jury.
Judges should read the instructions in a conversational manner, moderately in speed
and distinctly in tone. The instructions should be accurate, unslanted and
understandable through the use of common parlance. It is for the advocate in argument
to apply the law to the facts in evidence. Many "pattern"” instructions have been omitted
from this publication, not because the point should not be made to the jury, but because
it should be made to the jury by counsel rather than by the court. To effectuate this
concept of instructing juries in the State of New Mexico, the supreme court adopted Civil
Procedure Rule 1-051 as set forth above.

The philosophy behind these uniform jury instructions includes a general opposition to
negative instructions, i.e., instructions which tell the jury not to do something, or which
tell the jury what is not the law; a dislike of instructions which single out a particular item
of evidence for comment, it being felt that this is a function of counsel in argument and
not a function of the court; and a reluctance to recommend instructions which would be
appropriate in exceptional cases only, or in a field of law which is undergoing rapid
change, it being considered by the committee only fundamental that such instructions
are best drafted in the context of a case in controversy subject to traditional appellate
review.

In accordance with Rule 1-051, it is necessary that the trial court use the instructions
contained in this pamphlet where appropriate and that it adopt the style and philosophy
of this pamphlet where no applicable instruction is stated. It is well established, of



course, that it is the advocate's job to prepare jury instructions and that a failure to do so
ordinarily forecloses one's ability to assign as error the court's refusal to give a particular
instruction. Durrett v. Petritsis, 82 N.M. 1, 474 P.2d 487 (1970). This rule applies even
where the instruction in question is one which the trial court would have been legally
required to give had a request been made. Montoya v. Winchell, 69 N.M. 177, 364 P.2d
1041 (1961).

GENERAL HISTORY AND ACKNOWLEDGMENTS

Pursuant to the recommendations of the state bar at its 1961 annual meeting in
Farmington, under the presidency of James T. Jennings, the supreme court appointed a
committee in January of 1962 to study the feasibility of drafting and adopting basic jury
instructions for required use in the district courts on a statewide basis.

The committee was originally constituted of district judges, law professors and trial
lawyers. William R. Federici was the first chairman. Committee members who worked
on the 1966 first edition included John S. Catron, Vern Countryman, George T. Hannett,
Henry A. Kiker, Jr., Honorable D. A. Macpherson, Jr., Don G. McCormick (the founder
of N.M. UJI-Civil), Charles D. Olmsted, Honorable George L. Reese, Jr., Joseph E.
Roehl, Lynell Skarda, Lewis R. Sutin and Honorable Joe W. Wood. Mr. Roehl was
chairman at the time of the publication of the West Publishing Co. edition in 1966 and of
the Michie edition in 1978. Mr. Catron was the committee's first secretary and Mr.
Skarda was the committee's secretary from 1963 to 1982. Mr. Hannett served as vice-
chairman from 1962 to 1982.

The first meeting of the committee was held in February of 1962, and it has generally
met monthly thereafter. The committee made a study of the objectives, mechanics and
consequences of the work product of other states. Vern Countryman, dean of the school
of law and a member of the committee until he resigned to take a position at Harvard
University, compiled a thirty-six page detailed summary under appropriate headings of
all New Mexico cases ruling on jury instructions. Judge Wood continued the compilation
until UJI citations became available in Shepard's New Mexico Citations. Judge Sutin
remained particularly supportive of the committee upon ascending to the bench.

The first major hurdle encountered dealt with the constitutional, statutory and inherent
power of the Supreme Court of New Mexico to promulgate and adopt compulsory
uniform jury instructions. The legal issues were briefed by committee stalwarts Judge
George L. Reese, Jr., and Don G. McCormick, and were then orally presented to the
supreme court which concluded that the court had proper authority to institute uniform
jury instructions.

The committee sustained a severe loss in November of 1964 with the untimely death of
Henry A. Kiker, Jr., who had been a faithful member and hard-working participant since
the designation of the committee in January of 1962. To Mr. Kiker, a leader of the
"plaintiff's bar", had been assigned most of the knotty problems involving instructions in
the field of tort law and automobile accident liability in particular. The committee



appreciated the calm, deliberate thoroughness of Mr. Kiker, and the bench and bar of
this state for years to come will be deeply indebted to his work which is incorporated in
the published instructions.

In its formative stages the committee was greatly assisted by the generous cooperation
of Justice Irwin S. Moise, Justice M. E. Noble, Justice David Chavez, Jr., Chief Justice
J. C. Compton, who activated the committee, and Chief Justice David W. Carmody, who
carried the work through to completion.

Committee members of the 1970's who worked on the 1980 second edition included
Frank Andrews I, Juan C. Burciaga, Bruce Hall, George W. Hannett, Harold L. Hensley,
Jr., Willard F. Kitts, Richard E. Ransom, Joseph E. Roehl, Lynell G. Skarda and
Honorable Paul Snead.

Committee members of the 1980's who worked on the 1987 third edition included Bruce
Hall, Kenneth L. Harrigan, Honorable Joe H. Galvan, Honorable Lorenzo F. Garcia,
Richard E. Ransom, Maureen A. Sanders and Matias A. Zamora, with continued help
until retirement from the committee by Messrs. Hensley, Roehl, Skarda and Snead. Mr.
Ransom was chairman from 1982 until 1987. Additions to the committee in 1985 and
1986 included Dick A. Blenden, Gordon J. McCulloch, John B. Pound, Edward R. Ricco
and J. Duke Thornton. The committee is grateful to UNM Law School Professor Mario
E. Occhialino, Jr., for his research and drafting aid in the work on libel and slander.

The committee was reconstituted in 1987 after the publication of the 1987 third edition
under the chairmanship of Richard E. Ransom. After his election as justice of the New
Mexico Supreme Court Mr. Ransom continued on the committee for a period of time but
was replaced as chairman by Bruce Hall. The reconstituted committee began work in
1987 with a membership of John Pound, Matias Zamora, Edward R. Ricco, Honorable
Rebecca Sitterly, Dick A. Blenden, J. Duke Thornton, Gordon McCulloch, Honorable
Joe H. Galvan and Honorable Richard E. Ransom. The committee concentrated on a
revision of Chapters 8 and 17, Contracts and Uniform Commercial Law. UNM law
professor Joseph Goldberg was principal draftsman of revised Chapter 8. Mr. Goldberg
was appointed to the committee in 1990. The committee is grateful to Hugh W. Dangler,
a UNM law school student and later practicing lawyer who ably assisted over several
years on the Contracts chapter.

After completion of the Contracts chapter the committee took up work on insurance bad
faith actions, now contained in Chapter 17. The work continued with other subjects
which appear in the 1991 Replacement Pamphlet: family purpose doctrine, revision of
Chapter 15, statutes and ordinances, infliction of emotional distress, prima facie tort and
punitive damages. As this work continued the membership of the committee changed.
James R. Toulouse and Stuart D. Shanor joined the committee in 1988. Carl J. Butkus,
Patrick A. Casey and David P. Garcia joined the committee in 1989. As a result of
reappointment and resignations, the committee in 1991 is composed of Bruce Hall,
chairman, Edward R. Ricco, Gordon J. McCulloch, Rebecca Sitterly, Honorable Joe H.
Galvan, Stuart D. Shanor, Joseph Goldberg, Patrick A. Casey and David P. Garcia.



[Revised, effective November 1, 1991.]
HOW TO USE

It is intended that in preparing instructions for a particular case, they be personalized. In
other words, reference should be made without hesitation throughout the instructions to
the particular names of the individuals involved in the lawsuit and the time and place in
guestion.

Frequently the user will find blanks that must be completed and at other places are
words in brackets or parentheses which need to be adapted in accordance with the acts
in each particular case.

lllustrative sets of instructions are also incorporated herein. It is suggested that the user
thoughtfully review the examples given.

In these instructions the words "shall”, "will* and "is to be" are intended as mandatory;
"should" and "may" are permissive or directory.

Instructions to the jury should commence with a statement of the issues which the jury
is to determine. (The trial judge is not to read the pleadings.) The jury should know at
the outset of deliberation specifically the questions for its determination, and all other
instructions serve only as a guide to such conclusion.

[As amended, effective November 1, 1991.]

CHAPTER 1
INSTRUCTIONS BEFORE TRIAL

Introduction

The law establishes specific qualifications for jurors and makes it a duty of a citizen to
serve as a juror. It is the responsibility of the trial judge to open proceedings and to
conduct the case with dignity. While granting the parties ample opportunity for full
presentation of their cases, the trial judge must facilitate the administration of justice
with reasonable dispatch.

Considerable time will be saved in all trials if the court will prepare in advance and
distribute to all members of the venire basic information with regard to the mechanics of
a jury trial. The court should also prepare in advance of trial, and make available to
counsel involved, a list of all members of the venire, showing as a minimum their
names, addresses, ages and employments, together with such other pertinent
information as may reduce the time expended in jury selection and avoid much time
wasted in individual interrogation of prospective jurors.



The purpose of the voir dire examination of prospective jurors is to avoid bias and
prejudice to the litigant and to obtain jurors of understanding and intelligence.

If the jury as selected is to properly perform its function then certain basic instructions
and explanations are necessary not only at the outset of the trial but from time to time
during the course of the trial with detailed instructions on the law prior to the jury
commencing its final deliberations. The instructions of this chapter are recommended
guidelines to aid the court in getting the trial underway in an orderly manner. UJl 13-106
is mandatory.

[As amended, effective January 1, 1987; November 1, 1991.]

13-101. Voir dire orientation statement.

Good morning ladies and gentlemen:
You have been summoned here as prospective jurors.
The case which you are about to try is a civil case as
distinguished from a criminal case. It is a lawsuit filed
by ......... who is called the plaintiff against ......... who
is called the defendant.
In this case the plaintiff claims damages due to

(NOTE: The trial court will here insert a very
brief statement as to the type or kind of case to be tried such
as . "injuries alleged to have been suffered as a proximate
result of the negligence of the defendant in an automobile
accident at the corner of Third and Central.")

[Twelve] [Six] members will constitute the jury in this
case.

The jurors finally selected will consider all of the
evidence submitted during the course of the trial and then
determine the true facts and come to their verdict with the help
of certain instructions on the law which the court will give to
you from time to time.

It has been estimated that this trial will last .......
days.

It will not be necessary to keep the jurors together at
night [during the course of the trial, the jury will be taken to
lunch by the bailiff at the expense of the county].

DIRECTIONS FOR USE
This instruction is a statement to help orient the jury as to the particular case before the
commencement of voir dire examination. Such a statement will help to put the panel at

ease for the selection of those who will try the case.

[As amended, effective January 1, 1987.]
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Committee comment. - The trial judge who has the time to study the case in advance
of the jury selection can undoubtedly prepare an outline of remarks which may be more
cogent and applicable to the particular case. However, if the trial court has not had time
to prepare for the particular jury trial, then the use of the remarks hereinabove outlined
will be found helpful.

13-102. Oath to jurors on voir dire examination.

Do you and each of you solemnly swear or affirm that you will well and truly
answer any and all questions propounded to you by the court or by the lawyers
under the court's direction touching upon your qualifications to serve as a juror
in this case?

DIRECTIONS FOR USE

This is a form of oath that should be administered to the jurors before the voir dire
examination commences.

Upon request in lieu of the oath an affirmation can be given to any prospective juror.

[As amended, effective January 1, 1987.]
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Committee comment. - Just as it is essential that the witness understands the
solemnity of his position before testifying, so also the jury should be carefully sworn to
make full and complete answers of any questions asked of them during the voir dire.

ANNOTATIONS

Cross-references. - For Uniform Law on Notarial Acts, see 14-14-1 to 14-14-11 NMSA
1978.

13-103. Voir dire explanation.

The clerk will now call sufficient names to provide the jurors required for this
trial.

As the name and number of each juror is announced, the person called will come
forward and take a seat in the jury box. Each juror is under oath. Each of you
must truthfully answer the questions asked by the court and by the lawyers for
the parties. The court will not permit improper questions of you. Your answers
should be straightforward and complete. You must speak out so the court and the
lawyers for both sides can clearly hear your answers.



Under New Mexico law, each side may excuse as many as five members of the
panel without cause, and you should not be embarrassed by any question
propounded or consider it a reflection upon you if you are one of those excused.

DIRECTIONS FOR USE

The foregoing statement should be changed or modified as may be required under the
facts and circumstances of each case. The foregoing are merely suggestions and aids
to the trial judge as to what areas might properly be covered in this preliminary
statement.

[As amended, effective January 1, 1987.]
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Committee comment. - Section 38-5-14 NMSA 1978 includes both the challenges
made for cause and the peremptory challenges. Rule 1-038 of the Rules of Civil
Procedure for the District Courts specifies the number of jurors in a particular case and
the challenges. The rules following refer to trials generally.

13-104. Voir dire questioning by court.

Ladies and gentlemen, I will now ask you some preliminary
questions concerning your qualifications as jurors in this case
and, after my questions, the attorneys for the parties may have
further questions.

I will first introduce the parties to the lawsuit.

(NOTE: The court then introduces the plaintiff.

The court then introduces the defendant.)

Are any of you acquainted with the plaintiff?

Are any of you acquainted with the family or friends of the
plaintiff?

Are any of you acquainted with the defendant?

Are any of you acquainted with the family or friends of the
defendant?

At this time I will introduce the attorneys for the parties.

(NOTE: The court then introduces the attorneys for
the plaintiff. The court then introduces the attorneys for the
defendant.)

Are any of you acquainted with the attorney for the
plaintiff?

Are any of you acquainted with the family or friends of the
attorney for the plaintiff?

Are any of you acquainted with any partners or associates of
the attorney for the plaintiff?



Are any of you acquainted with the attorney for the
defendant?

Are any of you acquainted with the family or friends of the
attorney for the defendant?

Are any of you acquainted with any partners or associates of
the attorney for the defendant?

Have any of you, any members of your family or any of your
friends ever been sued by any of the attorneys in this case or
any of their partners or associates?

WITH RELATION TO THE FACTS OF THIS PARTICULAR CASE:

Do any of you have any knowledge whatsoever with regard to
this case, any parties, any witnesses or any circumstances
surrounding the case?

Have you read about it in the newspapers or heard anything
about it on radio or television?

Have you heard anyone discussing this case or anything about
the case?

Do you have any knowledge, information or belief with
reference to the case?

Have any of you, any of your close friends or any member of
your immediate family ever sustained injuries to
your ............ (Leg, head, knee, low back, etc.) ?

(NOTE: If so, when? Where? Who? What? How? Recovery?)

Have you or any member of your immediate family ever been a
party to a lawsuit involving ............ (personal injury,
death, contract, etc.) ?

(NOTE: If so, who? What? When? Where? How?)

Do any of you know of any reason that would cause you to be
embarrassed, biased or prejudiced to serve as a juror in this
case?

Do any of you know of any facts which would hinder you in
returning a true verdict based solely upon the evidence
presented here in court and the law which the court will later
explain to you?

Do any of you now have an opinion, tendency or feeling, not
known to the court, which would influence your verdict in this
case?

Do any of you conscientiously believe that if selected as a
juror in this case you will not be able to render a fair and



impartial verdict?
The lawyers may now ask you further questions concerning
your qualifications.

DIRECTIONS FOR USE

The foregoing instruction is an example of the preferred type of voir dire examination by
the court, but the particular case will control the precise interrogation by the court.

It is the duty of the trial judge to explain the salient features of the case to the jury and to
help to examine the jury so as to uncover any bias, prejudice, sympathy or
preconceived ideas which would be detrimental to any of the litigants. The trial judge
should never read at length the pleadings to the jury. The trial judge should not permit
individual repetitious interrogation of individual jurors.

[As amended, effective January 1, 1987.]
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Committee comment. - Rule 1-047A of the Rules of Civil Procedure for the District
Courts lodges in the court discretion to permit counsel to make supplemental
examination of the jury. Such discretion should be freely granted to further the real
purpose of voir dire, but not an abuse thereof. The purpose of voir dire examination is
not another opportunity to make a closing argument or to presell the jury on the merits
of one side of the case. Voir dire (speak the truth) is for the purpose of conducting
examination of the jurors touching upon their competence. It should not be used for any
other purpose.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial 88 1706 et seq.,
1918 to 1920.

Prejudicial effect of reference on voir dire examination of jurors to settlement efforts, 67
A.L.R.2d 560.

Propriety and effect of asking prospective jurors hypothetical questions, on voir dire, as
to how they would decide issues of case, 99 A.L.R.2d 7.

Juror's voir dire denial or nondisclosure of acquaintance or relationship with attorney in
case, or with partner or associate of such attorney, as ground for new trial or mistrial, 64
A.L.R.3d 126.

Effect of juror's false or erroneous answer on voir dire in personal injury or death action
as to previous claims or actions for damages by himself or his family, 38 A.L.R.4th 267.



Propriety of asking prospective female jurors questions on voir dire not asked of
prospective male jurors, or vice versa, 39 A.L.R.4th 450.

Necessity for presence of judge during voir dire examination of prospective jurors in
state criminal case, 39 A.L.R.4th 465.

Effect of false or erroneous answer on voir dire as to previous claims or actions against
himself or his family, 66 A.L.R.4th 5009.

Exclusion of public and media from voir dire examination of prospective jurors in state
criminal case, 16 A.L.R.5th 152.

Propriety and prejudicial effect of federal court's refusal on voir dire in civil action to ask
or permit questions submitted by counsel, 72 A.L.R. Fed. 638.

88 C.J.S. Trial 8§ 3.

13-105. Oath to empaneled jury.

Do you and each of you solemnly swear or affirm that you will render a true
verdict according to the law and evidence submitted?

DIRECTIONS FOR USE
A jury is not properly empaneled until they have been sworn.
[As amended, effective January 1, 1987; February 14, 1997.]
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Committee comment. - The oath is usually administered by the clerk but, of course,
could be administered by the judge.

ANNOTATIONS
The 1997 amendment, effective February 14, 1997, substituted "render a true verdict"

for "well and truly try the issues joined between the parties to the pending cause and a
true verdict render" near the middle of the instruction.

13-106. Admonitions to jury on conduct.

Ladies and gentlemen:

You have now been selected as the jury which will try this case. The court will
now give you certain rules which you must follow in the course of this trial.



1. During the recesses and adjournments, while this case is in progress, you
should not discuss the case with other jurors or with anyone else.

2. You should not allow anyone to discuss this case in your presence or within
your hearing. If, during the course of this trial, anyone should try to discuss the
case with you, advise such person that you are a juror and cannot discuss the
case. If such person still persists, then you will immediately report the matter to
the court.

3. If this case receives any publicity during the course of the trial, you should not
read about it in the newspapers. You should not watch or listen to any television
or radio newscasts about this trial.

4. There are at least two sides to every lawsuit. You should not attempt to make
up your mind about the case until the matter is submitted to you for your
deliberations.

5. You should not form an opinion or express an opinion as to any issue in this
case until you have heard all of the evidence, the instructions of the court and the
closing statements of the attorneys.

6. The production of evidence in court is governed by rules of law. From time to
time it will be my duty as judge to rule on the evidence. You will not concern
yourself with the reasons for the rulings of the court. You will not consider what
would or would not have been the answers to questions which the court rules
cannot be answered. Remarks, arguments and statements of the lawyers are not
evidence; neither are comments of the court.

7. The evidence which you will consider in this case, in order to arrive at a true
verdict, consists of the testimony of the witnesses; the exhibits, if any, admitted
into evidence; any facts admitted or agreed to by the attorneys as well as any
facts which the court instructs you to accept as true.

8. Ordinarily, jurors are not permitted to take notes during the trial. You must rely
upon your individual memories of the evidence in the case. If exhibits such as
pictures, drawings, maps, written documents and the like are received in
evidence and passed among you for examination, you must not comment with
other jurors or whisper back and forth about them. Each juror must study the
exhibit alone. Do not assist your neighboring juror.

9. Ordinarily the attorneys representing the various parties in the lawsuit will
develop all pertinent evidence. It is the exception rather than the rule that an
individual juror will find himself or herself with a question unanswered after all of
the evidence is presented. However, should this occur, the juror is privileged to
write out the question and ask the bailiff to hand it to the court. Your name, as
juror, should appear at the bottom of the question. The court must first pass upon



the propriety of the question before it can be asked in open court. If the question
is proper, the court will ask it. If it is not a proper question, you will realize that, in
not asking it, the court found it unacceptable as a matter of law.

10. Jurors must not visit the scene of the accident (or other event) on their own.
Jurors cannot make experiments with reference to the case. Jurors must decide
the case solely upon the evidence received in court.

[In the event the court determines that an inspection of the site is desirable, then
the court will escort the jury as a whole to the scene. This is known as a "jury
view". If a jury view is to be had in this case, then you will receive special
instructions as to your duties in that connection.]

DIRECTIONS FOR USE

These admonitions and any others the court deems appropriate shall be read to the jury
immediately upon its qualification and prior to opening statements or the presentation of
testimony and evidence. See Rule 1-051C. The object of this instruction is to
immediately acquaint the jury with certain rules of conduct to guide their actions and to
make their work more meaningful.

The last paragraph of the instruction, relating to jury views, will not be given in every
case but only when a jury view is contemplated at the outset of the trial.

These admonitions and any others given will become a part of the record in the case.

[As amended, effective January 1, 1987.]
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Committee comment. - The admonitions herein stated are not intended to restrict the
court in giving other instructions and directions which would tend to aid the jury in the
administration of justice. At noon and overnight recesses, some of these admonitions
can be repeated, particularly is this so in protracted trials.

ANNOTATIONS

It is gross misconduct on part of juror to violate the court's instructions and visit
the scene of an accident. Skeet v. Wilson, 76 N.M. 697, 417 P.2d 889 (1966).

Jurors' communication on trial chronology. - A juror's conversation with an alternate
juror during deliberations regarding chronology of trial was not improper. There are
sound practical reasons for jurors discussing matters such as the chronology of the trial
and such communications do not indicate that, in making its decision, the jury
improperly considered extraneous information. Gallegos ex rel. Gallegos v. Southwest
Community Health Servs., 117 N.M. 481, 872 P.2d 899 (Ct. App. 1994).



Ambiguous oral, pre-evidentiary instruction, that there "are at least two sides to
every lawsuit" was not reversible error, in light of the court's subsequent instructions on
the burden of proof and presumption of innocence. State v. Lucero, 110 N.M. 50, 791
P.2d 804 (Ct. App. 1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75A Am. Jur. 2d Trial 8 567 et seq.; 75B
Am. Jur. 2d Trial § 1493 et seq.

Prejudicial effect of unauthorized view by jury in civil case of scene of accident or
premises in question, 11 A.L.R.3d 918.

Propriety of juror's tests or experiments in jury room, 31 A.L.R.4th 566.

Prejudicial effect of jury's procurement or use of book during deliberations in criminal
cases, 31 A.L.R.4th 623.

Prejudicial effect of jury's procurement or use of book during deliberations in criminal
cases, 35 A.L.R.4th 626.

Prejudicial effect, in civil case, of communications between court officials or attendants
and jurors, 31 A.L.R.5th 572.

89 C.J.S. Trial 88 452 to 454.

13-107. The rule of exclusion.

It is a rule of law that withesses may be excluded from the courtroom so that they
cannot hear the testimony of other withesses. This rule does not apply to parties,
a designated representative of a [company] [association], or expert witnesses.

The rule of exclusion has been invoked in this case and all witnesses to whom
the rule applies will be required to remain outside the courtroom until they are
called to testify. Witnesses excluded from the courtroom should not discuss with
other witnesses their testimony before they or the other witnesses testify but they
may discuss their testimony with the lawyers.

DIRECTIONS FOR USE
Rule 11-615 of the Rules of Evidence specifically provides that withesses may be
excluded so that they cannot hear the testimony of other witnesses. When properly

invoked, this instruction is mandatory.

The rule does not apply to a natural person who is a party or a designated
representative of an association, corporation or like entity.



Likewise, the rule does not apply to a person whose presence is shown by a party to be
essential to the presentation of a claim, e.g., an agent who handled the transaction
being litigated or an expert witness.

[As amended, effective January 1, 1987; November 1, 1991 ]
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Committee comment. - To be effective, the motion for exclusion should be made to the
court at the outset of the trial and the request should be made prior to opening
statements. [Revised, effective November 1, 1991.]

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, added
the second sentence of the first paragraph, substituted "and all withesses to whom the
rule applies will be required to remain outside” for "and, therefore, all of the witnesses
will be required to leave" in the first sentence of the second paragraph, and, in the
Directions for Use, substituted "presentation of a claim" for "presentation of his cause” in
the third paragraph.

13-108. Opening statement.

It is the practice of this court to permit the attorneys for each side to make an
opening statement to the jury at this time if they so desire.

The purpose of the opening statement is to outline the facts which that party
hopes to prove.

An opening statement can be helpful to you in order to better understand the
issues of the lawsuit and also to place in proper perspective the evidence as it is
offered in court.

The statements of the attorneys are not evidence.

After the opening statements are concluded, the plaintiff will then be required to
present [his] [her] [its] case. After the conclusion of the plaintiff's case, the
defendant will then submit [his] [her] [its] case. After the presentation of all of the
evidence, the court will then instruct you on the law applicable to the case and,
after the lawyers have made their closing statements, you will then be permitted
to commence your deliberations.

At this time the plaintiff may proceed with the opening statement.

DIRECTIONS FOR USE



If opening statement is to be made, it should be made after the jury has been sworn and
prior to the presentation of any evidence by a particular party. Opening statements may
be waived. Defendant may reserve the right to make opening statement until the
commencement of the defendant's case.

[As amended, effective January 1, 1987; November 1, 1991.]
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Committee comment. - It has been held in New Mexico that the denial of the right to
address the jury is reversible error. Conner v. Flaska, 32 N.M. 162, 252 P.2d 1001
(2927).

Where plaintiff's opening statement shows no cause of action, the trial court may direct
a verdict or dismiss the action. Trial courts have been admonished to exercise this right
with caution. Stubblefield v. Crawford, 69 N.M. 313, 366 P.2d 708 (1961).

The opening statement which outlines the evidence to be submitted, the facts intended
to be proved and the party's theories can be of considerable benefit to the jury. The
purpose of the opening statement is not to serve as the final argument nor as a preface
thereto. While latitude is allowed counsel, the exercise of the right is subject to control
by the court in its discretion. Unduly protracted opening statements should not be
countenanced.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral throughout the instruction, and
substituted "the right to make opening statement” for "his right to opening statement" in
the last sentence of the Directions for Use.

Statement held not prejudicial. - Prosecutor's opening statement about a "cock-and-
bull story" told by the defendant did not require a mistrial, where the court gave an
instruction advising the jury that opening statements are not evidence and should not
include argument, and advising that statements of counsel's personal opinion are
inappropriate even during argument. State v. Reynolds, 111 N.M. 263, 804 P.2d 1082
(Ct. App. 1990).

CHAPTER 2
INSTRUCTIONS DURING TRIAL

Introduction

Trial judges are encouraged, when the occasion arises during the course of the trial, to
give pertinent instructions to the jury with the dual purpose of giving the jury meaningful



aid when it will do the most good and also of reducing the volume of instructions at the
close of the trial.

It may be advisable to instruct the jury both at the time the occasion arises and, if
requested by counsel, at the close of the trial. In any event, all instructions sent to the
jury room should have been read at the close of the trial.

In this chapter, several forms of instructions are presented of the type which can be
given at the appropriate time during the course of the trial. For example, the reading of a
deposition or answers to interrogatories may be explained by the court. The trial court
may find it expedient, and helpful to the jury, to instruct them during the course of the
trial on matters such as cautionary instructions, the definition of circumstantial evidence,
and instructions found in other chapters as well.

[As amended, effective January 1, 1987.]
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 75A Am. Jur. 2d Trial § 1104.

88 C.J.S. Trial § 299.

13-201. Recess instruction.

During recess, do not discuss this case with other jurors or with any other
person, or allow anyone to discuss the case with you or in your presence.

Avoid any publicity this case may receive. Do not read, listen to or watch any
news accounts of this trial.

Do not express any opinion about the case or form any fixed opinion until the
case is finally submitted to you for your decision.

DIRECTIONS FOR USE

This instruction should be given after UJI 13-108. It can be repeated from time to time at
recesses and should be restated to the jury at the end of each day.

[As amended, effective January 1, 1987.]
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Committee comment. - This is not a mandatory instruction. See Rule 1-051 of the
Rules of Civil Procedure. It is a summary of several admonitions contained in the
general instructions which will be given to the jury after they are empaneled and before
the presentation of evidence.



ANNOTATIONS
Jurors' communication on trial chronology. - A juror's conversation with an alternate
juror during deliberations regarding chronology of trial was not improper. There are
sound practical reasons for jurors discussing matters such as the chronology of the trial
and such communications do not indicate that, in making its decision, the jury
improperly considered extraneous information. Gallegos ex rel. Gallegos v. Southwest
Community Health Servs., 117 N.M. 481, 872 P.2d 899 (Ct. App. 1994).
Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial § 1493 et seq.

Prejudicial effect, in civil case, of communications between court officials or attendants
and jurors, 31 A.L.R.5th 572.

89 C.J.S. Trial 88§ 452 to 454.

13-202. Discussion of exhibits prohibited.
When an exhibit is presented to you, you should not discuss it with other jurors.
You should not point out to another juror matters that seem important to you. You
should not whisper back and forth with other jurors about the exhibit. You will
have an opportunity to discuss the exhibits when the case is finally submitted to
you for your decision.

DIRECTIONS FOR USE
This instruction may be given when exhibits are presented to the jury.
[As amended, effective January 1, 1987.]
*kkkkhkkhkkkhkkhkkkhkkhkkkhkkhkk Kk
Committee comment. - See Committee Comment to UJI 13-201.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial § 1541 et seq.

89 C.J.S. Trial §§ 452 to 454.
13-203. Deposition testimony.

Deposition testimony is testimony that was taken under oath before trial and has
been preserved [in writing] [by video]. This testimony is entitled to the same
consideration that you give any other testimony at this trial.



DIRECTIONS FOR USE

This instruction should be given in any case in which a deposition is presented, and can
be given when the deposition is presented or at the close of the case with the other
instructions, or at both times. See Introduction to this chapter. The bracketed material
will be used as required in each case.

At the time the deposition is offered, it may be appropriate for the court to explain the
reason for the use of the deposition testimony.

[As amended, effective January 1, 1987.]
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Committee comment. - The circumstances under which depositions may be used at
trial are set forth in Rule 1-032A of the Rules of Civil Procedure. This instruction
emphasizes to the jury that deposition testimony should be considered the same as
testimony offered by a withess personally appearing at the trial.

ANNOTATIONS

Failure to give instruction when deposition used to impeach. - Where a deposition
is used to impeach testimony, the trial judge's failure to give this instruction is not
reversible error. Adams v. United Steelworkers, 97 N.M. 369, 640 P.2d 475 (1982).

13-204. Interrogatories.

Interrogatories are written questions asked by one party to another before trial
and answered under oath. The questions and answers may be read at trial as
evidence. The answers read to you are testimony under oath and are entitled to
the same consideration that you give any other testimony.

DIRECTIONS FOR USE

This instruction should be given when the answers to interrogatories are admitted into
evidence and may be repeated at the close of the case as provided in this chapter.

[As amended, effective January 1, 1987.]
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Committee comment. - Answers to written interrogatories may be used against the
party who made the answers, but they cannot ordinarily be used by the party answering
interrogatories because they are not subject to cross-examination. Crabtree v.
Measday, 85 N.M. 20, 508 P.2d 1317 (Ct. App. 1973), cert. denied, 85 N.M. 5, 508 P.2d
1302 (1973). When part of answers to interrogatories are offered in evidence, the



person answering the interrogatories has a right to introduce or to have introduced all of
the interrogatories which are relevant to or which tend to explain or correct the answers
submitted. Albuquergue Nat'l Bank v. Clifford Indus., Inc., 91 N.M. 178, 571 P.2d 1181
(2977).

13-205. Patient's history as told to doctor.

A medical witness may testify about statements concerning a person's medical
history and condition that were made for purposes of diagnosis or treatment.
[Such statements are not evidence of their own truth, but they may be considered
to show the information upon which the witness's diagnosis or medical opinion
was based.] To whatever extent the opinion of the witness is based upon such
statements, you may consider the trustworthiness of the statements in
determining the weight to be given to the witness's opinion.

DIRECTIONS FOR USE

This instruction should be given, if requested by counsel, when a medical withess
testifies to a statement concerning a person's medical history or condition made for
purposes of diagnosis or treatment. If the statement is not admissible for its truth, the
bracketed sentence should be given and the instruction may be given as a limiting
instruction at the time the witness testifies. If not given at that time, the instruction
should be given at the conclusion of the case, if requested by counsel, with the other
instructions to the jury.

[As amended, effective January 1, 1987; November 1, 1991; February 1, 1994; January
1, 1996.]
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Committee comment. - Statements concerning a patient's medical history and
condition, given for purposes of diagnosis or treatment, are admissible in evidence to
show the basis for a medical witness's diagnosis or opinion, even if they are not
admissible to prove the truth of the matters stated; when they are so admitted the court
should, if requested, give an appropriate limiting instruction. See Waldroop v. Driver-
Miller Plumbing & Heating Corp., 61 N.M. 412, 301 P.2d 521 (1956); see also UJI 13-
210 and Rule 11-105 of the Rules of Evidence. Such statement may also be admissible
to establish the truth of the matters asserted, e.g. as the admissions of a party opponent
or under an exception to the hearsay rule. See NMRA 1997, 11-801(D)(2) & 11-803(D).
In either event this instruction informs the jury that it should independently evaluate the
reliability of information used by expert witnesses in arriving at their opinions. Cf. UJI
13-209, 13-213.

ANNOTATIONS



The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral in the first sentence of the instruction
and in the first sentence of the Directions for Use.

The 1996 amendment, effective January 1, 1996, rewrote the instruction and rewrote
the Use Note and Commentary.

13-206. Corporation a party.

The ............ (plaintiff, defendant, or other party) in
this case is a corporation. A corporation is entitled to the
same fair and unprejudiced treatment as an individual and you

should decide the case with the same impartiality as you would
use in deciding a case between individuals.

DIRECTIONS FOR USE

This instruction may be given during the course of the trial. Where applicable, it shall be
included in the general instructions given to the jury before closing arguments.

[As amended, effective January 1, 1987.]
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Committee comment. - Failure to give this instruction, when requested, was held to be
reversible error in De La O v. Bimbo's Restaurant, Inc., 89 N.M. 800, 558 P.2d 69 (Ct.
App. 1976), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976).

13-207. Witness interviewed by attorney.

An attorney has the right to interview a witness for the purpose of learning what
testimony the witness will give. The fact that the witness has talked to an attorney
does not reflect adversely on the truth of such testimony.

DIRECTIONS FOR USE

This instruction should be given when some question has been raised with reference to
the propriety of an attorney talking to a witness prior to his testimony.

[As amended, effective January 1, 1987.]
13-208. Insurance has no bearing.
Whether a party is insured has no bearing on whether such a

party was negligent.
[Evidence has been admitted that



............................. (Plaintiff,

defendant, etc.) was insured. You may consider this evidence,
not in determining negligence but only for the limited purpose
of proving

cy, ownership
or control, bias or prejudice of a witness, etc.) .]

DIRECTIONS FOR USE

Where the claim is based on some act or omission other than negligence, e.g., supply
of a defective product, then an appropriate substitution shall be made for the word
"negligence”.

When insurance is mentioned by inadvertence, the court, at the request of the party
whose insurance coverage has been disclosed, shall immediately give the first
paragraph of this instruction unless the court determines that the prejudice cannot be
overcome in which case a mistrial should be granted.

In a case where evidence of insurance has been admitted pursuant to Rule 11-411 after
the court's consideration of such evidence under Rule 11-403, then the bracketed
paragraph shall be used inserting the proper basis for its use at the end of the sentence.
The limited purpose of proof should be stated in the final blank with clarity, personalized
to the case.

The use of evidence pursuant to Rule 11-411 presupposes disclosure to the court
outside the presence of the jury that an insured status will be elicited for the purposes
set forth in this instruction.

[As amended, effective January 1, 1987.]

*kkkhkkhkkhkhkikihkhkkkkkkkhkk*k

Committee comment. - This instruction follows the ruling of the supreme court in
Safeco v. United States Fid. & Guar., 101 N.M. 148, 679 P.2d 816 (1984). When the
reference to insurance is neither inadvertent nor for permissible purposes, mistrial may
be the appropriate remedy. See Safeco. The compiler's notes under the cases listed
under Rules 11-403 and 11-411 are of aid in determining whether or not insurance
evidence is admissible.

ANNOTATIONS
What constitutes prejudicial reference to insurance. - To be prejudicial, a party must

offer evidence that a defendant is covered by insurance, or intentionally use some
circuitous method of informing the jury of liability insurance, followed by the admission



thereof. Cardoza v. Town of Silver City, 96 N.M. 130, 628 P.2d 1126 (Ct. App.), cert.
denied, 96 N.M. 116, 628 P.2d 686 (1981).

Inadvertent reference not prejudicial. - If a lawyer propounds a question which calls
for proper evidence, the fact that an irresponsive or inadvertent answer includes a
reference to insurance will not be grounds for declaring a mistrial. Cardoza v. Town of
Silver City, 96 N.M. 130, 628 P.2d 1126 (Ct. App.), cert. denied, 96 N.M. 116, 628 P.2d
686 (1981).

Prompt admonishment by court eliminates prejudice. - Where a defense counsel's
reference to insurance in an opening statement is improper, prompt admonishment
thereof by the court is sufficient to avoid a mistrial because the admonishment
eliminates any prejudicial effect. Cardoza v. Town of Silver City, 96 N.M. 130, 628 P.2d
1126 (Ct. App.), cert. denied, 96 N.M. 116, 628 P.2d 686 (1981).

Permissible disclosure of insurance coverage may warrant jury instruction
foreclosing consideration thereof on liability issue. - Parties whose insurance
coverage has been disclosed by a permissible evidentiary revelation during the trial may
request an instruction which, consistent with Rule 411 (see now Rule 11-411), N.M.R.
Evid., explains the purpose of that evidence and forecloses juror consideration of
insurance as an indicator of liability or the amount (if any) of liability. Safeco Ins. Co. of
Am. v. United States Fid. & Guar. Co., 101 N.M. 148, 679 P.2d 816 (1984).

Instruction on insurance warranted. - In an action against a county race track by a
jockey who was injured when his horse veered causing him to fall and strike a post and
track rail, where the subject of insurance came up during voir dire, it was not error to
give an instruction which stated that the jury was not to consider whether the county had
insurance or the effect of its verdict on county taxes. Yardman v. San Juan Downs, Inc.,
120 N.M. 751, 906 P.2d 742 (Ct. App. 1995).

13-209. Hypothetical question.

An expert witness is permitted to state an opinion based upon a question which,
for the purposes of trial, assumes as true certain facts which may or may not be
true.

It will be for you in your deliberations, however, to determine from all of the
evidence whether or not the facts assumed have been proved to be true.

DIRECTIONS FOR USE
At the time the hypothetical question is asked, it may be appropriate for the court to give

this instruction so the jury may understand the purpose of the hypothetical question.
When given, this instruction would usually follow UJI 13-213.



This instruction may also be included in the general instructions at the conclusion of the
case.

[As amended, effective January 1, 1987.]
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Committee comment. - When the court allows the hypothetical question, it is the
province of the jury to determine the truth of the facts upon which the hypothetical
guestion is predicated. Beal v. Southern Union Gas Co., 66 N.M. 424, 349 P.2d 337, 84
A.L.R.2d 1269 (1960).

Hypothetical questions must be based on facts in evidence (or which the propounding
attorney assures the court will be put into evidence) and, if not, then the opinion of the
expert should be stricken. Winder v. Martinez, 88 N.M. 622, 545 P.2d 88 (Ct. App.
1975), cert. denied, 89 N.M. 6, 546 P.2d 71 (1976); Landers v. Atchison, T. & S.F. Ry.,
68 N.M. 130, 359 P.2d 522 (1961); Sanchez v. Board of County Comm'rs, 63 N.M. 85,
313 P.2d 1055 (1957); 2 Wigmore on Evidence, 8 680; Jones on Evidence, § 415, p.
781 (5th ed.).

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 88 C.J.S. Trial 8 155.

13-210. Evidence for a limited purpose.

No uniform instruction.

DIRECTIONS FOR USE
The trial court will simply spell out and explain each situation when evidence is offered
for a limited purpose and then instruct a jury as to when and why the evidence will be
considered.
[As amended, effective January 1, 1987.]
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Committee comment. - Admissibility for a limited purpose is covered in Rule 11-105 of
the Rules of Evidence.

13-211. Oath to witness.

Do you [and each of you] solemnly swear or affirm under penalty of law that the
testimony you are about to give will be the truth, the whole truth, and nothing but
the truth?



DIRECTIONS FOR USE

In some courts the practice is to call all the witnesses before the bench before any
evidence is taken, and to swear all withnesses at the same time. In other courts the
practice is to swear each witness separately before taking the witness stand. Either
practice is acceptable in New Mexico. The foregoing oath is the one that should be used
in either event.

[As amended, effective January 1, 1987; November 1, 1991.]
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Committee comment. - Rule 11-603 of the Rules of Evidence provides that, "Before
testifying, every witness shall be required to declare that he will testify truthfully, by oath
or affirmation administered in a form calculated to awaken his conscience and impress
his mind with his duty to do so". However, there is no judicial ruling regarding a specific
form of oath. Section 14-13-1 NMSA 1978 provides requirements of an oath, and
Section 14-13-2 NMSA 1978 provides requirements for an affirmation in lieu of an oath
by anyone having conscientious scruples against an oath. However, in UJI 14-122 and
in UJI 14-123 the Supreme Court of New Mexico has provided an oath in substantially
the same form as provided in this instruction.

ANNOTATIONS
The 1991 amendment, effective for cases filed on or after November 1, 1991,

substituted "before taking" for "as he takes" in the second sentence of the Directions for
Use.

13-212. Oath to interpreter.

Do you solemnly swear or affirm that you will correctly interpret from English to

Spanish [or other applicable language] and from Spanish to English all questions

and answers and matters pertaining to this cause under penalty of law?
DIRECTIONS FOR USE

This is the form of oath that should be given to interpreters in the district court.

[As amended, effective January 1, 1987.]
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Committee comment. - Rule 11-604 of the Rules of Evidence provides:



An interpreter is subject to the provisions of these rules relating to qualification as an
expert and the administration of an oath or affirmation that he will make a true
translation.

Section 34-1-7 NMSA 1978 states that the courts may appoint interpreters and
translators to interpret the testimony of witnesses.

With reference to deaf persons, there is a specific oath. Section 38-9-9 NMSA 1978
requires that every interpreter under the Deaf Interpreter Act [38-9-1 to 38-9-10 NMSA
1978], before entering upon his duties, shall take an oath that he will make a true
interpretation "in an understandable manner to the deaf person for whom he is
appointed".

13-213. Expert testimony.

The Rules of Evidence do not ordinarily permit a witness to testify as to an
opinion or conclusion. An expert witness is an exception to this rule. A witness
who, by knowledge, skill, experience, training or education, has become expert in
any subject may be permitted to state an opinion as to that subject.

You should consider each expert opinion and the reasons stated for the opinion,
giving them such weight as you think they deserve. You may reject an opinion
entirely if you conclude that it is unsound.

DIRECTIONS FOR USE

This instruction may be given at the time the expert testifies or it may be given with the
closing instructions or it may be used both times.

There is included in these Uniform Jury Instructions an instruction on a hypothetical
guestion which is found as UJI 13-209.

[As amended, effective January 1, 1987.]
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Committee comment. - The Rules of Evidence dealing with expert testimony include
Rules 11-702 through 11-705. The court of appeals apparently has held that the
reasons for an expert opinion must be stated for the testimony to be competent. Four
Hills Country Club v. Bernalillo County Property Tax Protest Bd., 94 N.M. 709, 616 P.2d
422 (Ct. App. 1979); State v. Brionez, 91 N.M. 290, 573 P.2d 224 (Ct. App. 1977), cert.
denied, 91 N.M. 244, 572 P.2d 1257 (1977).

ANNOTATIONS



When expert testimony not required. - Where negligence on the part of a doctor is
demonstrated by facts which can be evaluated by resort to common knowledge, expert
testimony is not required. Since manipulation of the spine which results in four fractured
ribs is not a condition peculiarly within the knowledge of medical men, it is not
necessary for an expert witness to testify concerning whether or not defendant used the
necessary skill and care, in view of the injuries suffered and the testimony regarding the
origin. Mascarenas v. Gonzales, 83 N.M. 749, 497 P.2d 751 (Ct. App. 1972).

UJI 13-1102 NMRA 1997, does not limit expert testimony to another specialist in
the defendant's same field of medicine. Vigil v. Miners Colfax Medical Ctr., 117 N.M.
665, 875 P.2d 1096 (Ct. App. 1994).

Fact-finder not bound to accept opinion evidence of expert witness. Martinez v.
Martinez, 101 N.M. 493, 684 P.2d 1158 (Ct. App. 1984).

Testimony of an economist to establish monetary worth of deceased's life is an
expression of an opinion. The jury can give the economist's damage testimony such
weight as the jury thinks it deserves, even if the testimony is uncontradicted. Strickland
v. Roosevelt County Rural Elec. Coop., 99 N.M. 335, 657 P.2d 1184 (Ct. App. 1982),
cert. denied, 463 U.S. 1209, 103 S. Ct. 3540, 77 L. Ed. 2d 1390 (1983).

Psychological stress evaluation evidence. - If the trial court admits psychological
stress evaluation evidence, it must give this instruction. Simon Neustadt Family Center
v. Bludworth, 97 N.M. 500, 641 P.2d 531 (Ct. App. 1982), overruled on other grounds
Melnick v. State Farm Mut. Auto. Ins. Co., 106 N.M. 726, 749 P.2d 1105 (1988).

Complaint as to nonacceptance of testimony by jury barred absent objection to
instruction. - Not having objected to the expert testimony instruction, a party may not
complain of the jury's failure to accept 100 percent of an expert's uncontradicted
testimony. Strickland v. Roosevelt County Rural Elec. Coop., 99 N.M. 335, 657 P.2d
1184 (Ct. App. 1982), cert. denied, 463 U.S. 1209, 103 S. Ct. 3540, 77 L. Ed. 2d 1390
(1983).

Law reviews. - For note, "Lie Detector Evidence - New Mexico Court of Appeals Holds
Voice-Stress Lie Detector Evidence Conditionally Admissible: Simon Neustadt Family
Center, Inc. v. Bludworth," see 13 N.M.L. Rev. 703 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75A Am. Jur. 2d Trial §8 1190, 1226; 75B
Am. Jur. 2d Trial 1408.

Propriety and effect of instructions in civil case on the weight or reliability of medical
expert testimony, 86 A.L.R.2d 1038.

Cautionary instructions to jury as to reliability of, or factors to be considered in
evaluating, voice identification testimony, 17 A.L.R.5th 851.



Necessity of expert testimony on issue of permanence of injury and future pain and
suffering, 20 A.L.R.5th 1.

88 C.J.S. Trial 88 290, 310, 400.

CHAPTER 3
ISSUES; BURDEN OF PROOF; CAUSATION;
EVIDENCE

Introduction

The key to good instruction is the formulation of the issues of the lawsuit. The reading of
a group of abstract statements of law, even though applicable to the evidence and
artfully drawn, is of little guidance to the jury unless the law can be seen to relate to
specific issues to be decided.

The pleadings supply only a foundation for proper jury instructions. It is the evidence
adduced at trial which truly determines the issues for jury determination. Regardless of
the pleadings, it is the duty of the court to submit to the jury only those issues which are
supported by the evidence and determinative of the case.

It is essential that the trial lawyers and the trial judge realize their duty to thoughtfully
draft and clearly present the statement of the issues to the jury. UJI 13-302 exemplifies
the desired manner of drafting this all-important instruction. A simple, commonsense,
logical presentation of the key issues is the objective. Other examples of the "statement
of the issues" type of instruction are found in the appendices which appear throughout
this book.
It will be helpful to the jury if the instructions are personalized.
[As amended, effective January 1, 1987.]

ANNOTATIONS
Court of appeals is bound to follow supreme court's order requiring use of
uniform jury instructions and it has no authority to alter, modify or abolish any
instruction. Collins v. Michelbach, 92 N.M. 366, 588 P.2d 1041 (1979), but see State v.
Wilson, 116 N.M. 793, 867 P.2d 1175 (1994).
Am. Jur. 2d, A.L.R. and C.J.S. references. - 75A Am. Jur. 2d Trial 8 1120 et seq.

88 C.J.S. Trial § 36.

13-301. Preliminary statement.



MEMBERS OF THE JURY:

The time has now come when the court is to give you formal instructions on the
law governing this case and to guide you in your deliberations.

Please pay close attention to these instructions.
You alone are the judges of the facts of this case.

First, I will summarize the issues between the parties for your consideration.
Second, | will state the rules of law governing this case.

| will read these instructions only once, but the written instructions will be given
to you to take to the jury room for your further assistance.

DIRECTIONS FOR USE

This will be the first instruction given to the jury by the court at the conclusion of all of
the evidence. It is a preliminary statement to alert the jury on what is to follow.

[As amended, effective January 1, 1987.]

PART A
STATEMENT OF ISSUES, BURDEN OF PROOF

13-302A. Statement of theory(ies) for recovery.

In this civil action the plaintiff(s) seek(s) compensation from
the defendant(s) for damages which plaintiff(s) claim(s) were
proximately caused by ............

(Negligence, [and]

A Defective Product, [and]
Breach of Warranty, [and]
Breach of Contract, [and]

Fraudulent Misrepresentation, [and]

Etc.)

DIRECTIONS FOR USE



Combined with UJI 13-302B through 13-302F, this instruction will be used in most cases
to introduce by name the theory or theories of recovery relied upon by plaintiff. The
format recommended in UJI 13-302A through 13-302F is intended to result in an
instruction which (A) establishes by name an identity for each theory of recovery, and
then (B) states factual contentions, proximate cause and burden of proof for one single
theory, immediately followed by (C) a statement of denials and affirmative defenses
applicable to that theory and (D) a statement of the factual contentions, proximate
cause and burden of proof for each affirmative defense.

Parts B through D may be restated for each additional theory of recovery, unless undue
repetition would dictate that the contentions be combined for, or in response to, more
than one theory of recovery. Any counterclaim should be stated in Part D, which also
includes a statement of plaintiff(s)' denial and/or contentions in avoidance of affirmative
defenses or in reply to counterclaims.

Part E is a statement of other contentions and denials, proximate cause and burden of
proof, which do not constitute essential elements of a claim or defense, but which do
constitute special issues, e.g., vicarious liability for the proportionate responsibility of a
co-defendant, punitive damages, etc., which will be submitted to the jury in the special
verdict form.

Part F is a statement of the specific questions which must be answered to determine
liability, followed by a general statement that answers to other questions will be required
in the special verdict form if liability is found. In framing the preliminary questions, care
must be taken not to confuse the burden of proof. The question should be tested by the
effect of evenly balanced evidence. This is shown in Example C, question 5, infra.
Where the questions cannot all be stated in the affirmative or in the negative, the
instruction must make clear the effect of answers that are a "Yes" and "No" mix.

E R R S S

Committee comment. - UJI 13-302A through 13-302F combine to make the most
important single instruction in the lawsuit, the post to which all remaining instructions
are tied, and the court and counsel should give particular attention to its finalization.
This instruction usually cannot be completed until all of the evidence is in and the court
has determined which issues are raised and whether there is evidence justifying their
submission to the jury.

ANNOTATIONS

Additional findings by jury mere surplusage. - A jury finding that there was no
proximate cause between the negligence of a defendant and the injuries suffered by a
plaintiff, renders any additional jury findings concerning the allocation of the percentage
of fault to be mere surplusage. Ramos v. Rodriguez, 118 N.M. 534, 882 P.2d 1047 (Ct.
App. 1994).



13-302B. Statement of factual contentions of plaintiff(s), proximate
cause and burden of proof.

To establish the claim of
........................................ (theory of

recovery by name, e.g., negligence) on the part of [a]
defendant (s), the plaintiff(s) has/have the burden of proving
[at least one of] [each of] the following contention (s)
[applicable to that defendant]:

(NOTE: List by number each claimed act, omission,
or condition, etc., referenced to specific defendant(s), which
is supported by substantial evidence.)

The plaintiff(s) also contend(s), and has/have the burden of
proving, that such ............ (theory of recovery by name)
was a proximate cause of the [injuries and] damages.

DIRECTIONS FOR USE

It is important to note that, unless two or more contentions must be proved, each
numbered contention must contain a statement of facts which, standing alone,
establishes a breach of duty, e.g., "Unguarded gears were in a condition not
substantially changed from the condition in which (the supplier) placed the product on
the market or in which (the supplier) could have reasonably expected it to be used, and
this condition presented an unreasonable risk of injury to the plaintiff who was a person
whom (the supplier) could reasonably have expected to use the product for the purpose
or in the manner it was being used at the time of the injury". If "supplier”, "change in
condition”, or "foreseeability" have not been contested, then those elements would be
false issues, and the statement of the contention would simply be that "The unguarded
gears presented an unreasonable risk of injury".

If there are no alternative contentions, a compound contention may be stated under the
"each of the following contentions" format, e.g.: "1. The unguarded gears presented an
unreasonable risk of injury. 2. They were in a condition not substantially changed from
the condition in which (the supplier) placed the product on the market or in which (the
supplier) could have reasonably expected it to be used. 3. The plaintiff was a person
whom (the supplier) could reasonably have expected to use the product for the purpose
or in the manner it was being used at the time of the injury”.

The "each of the following contentions" format is specifically designed for claims that
have several essential elements, e.g., defamation, which cannot be stated well in a
single compound contention. Very special care must be taken in developing an
instruction that presents alternative contentions, each of which are stated in the "each of
the following contentions” format, i.e., "at least one of" the contentions, each of which
requires proof of "each of" the stated elements.



Where multiple contentions are not common to two or more defendants, the alternative
"[a] defendant” and "[applicable to that defendant]" are to be used.

As an acceptable alternative to listing all contentions against multiple defendants under
a single paragraph introducing contentions, this instruction may be drafted with a
separate introductory paragraph for each defendant. (See Example B, infra.)

Because each contention must state facts which show a breach of duty, it is not
sufficient to state, e.g., "Defendant was driving 30 miles per hour" or "Defendant struck
plaintiff's car". Rather, the contention should state that "Defendant was driving 30 miles
per hour which was an unsafe speed under the circumstances" or "Defendant struck
plaintiff's car because he failed to keep a proper lookout".

*khkkkhkkhkkhkrkhirhkhkkrkkhkhkhkk*k

Committee comment. - See the Directions for Use and Committee Comment to UJI
13-302A.

ANNOTATIONS

Additional findings by jury mere surplusage. - A jury finding that there was no
proximate cause between the negligence of a defendant and the injuries suffered by a
plaintiff, renders any additional jury findings concerning the allocation of the percentage
of fault to be mere surplusage. Ramos v. Rodriguez, 118 N.M. 534, 882 P.2d 1047 (Ct.
App. 1994).

13-302C. Statement of denial and affirmative defense(s).
The defendant(s) deny(ies) the contentions of the plaintiff (s)
[under the claim of] ............ (theory of recovery(ies) by

name) [and
defendant (s) claim(s) that:

(Violation of the ordinance was excused or justified,
[and]

The plaintiff (s) was/were negligent, [and]
Another party was negligent, [and]

A non-party was negligent, [and]

Etc.) 1.

DIRECTIONS FOR USE



Here, the affirmative defenses applicable to a given theory are established by name.
See the Directions for Use under UJI 13-302A.

R I S S I S R

Committee comment. - See the Committee Comment under UJI 13-302A.
ANNOTATIONS

Instruction on comparative negligence warranted. - In an action against a county
race track by a jockey who was injured when his horse veered causing him to fall and
strike a post and track rail, failure to give defendants' tendered instruction on
comparative negligence theories necessitated reversal and remand of the case for a
new trial. Yardman v. San Juan Downs, Inc., 120 N.M. 751, 906 P.2d 742 (Ct. App.
1995).

Am. Jur. 2d, A.L.R. and C.J.S. references. - First Amendment guaranty of freedom of
speech or press as defense to liability stemming from speech allegedly causing bodily
injury, 94 A.L.R. Fed. 26.

13-302D. Statement of factual contentions of defendant(s),
proximate cause and burden of proof.

To establish the claimof .............. ... ... ...... , (theory
of affirmative

defense, e.g., excuse or justification, negligence of another,
etc.) the defendant(s) has/have the burden of proving [at least
one of] [each of] the following contention(s) [applicable to the
person named] :

(NOTE: List by number each claimed act, omission,
or condition, etc., referenced to the specific party or non-
party, which is supported by substantial evidence.)

To establish the claim of .. .... ... ... .. iieenn. ,
(theory of second
affirmative defense by name)

(NOTE: The format of the first paragraph is to be
repeated for the contentions of all factually distinguishable
affirmative defenses.)

The defendant(s) also contend(s), and has/have the burden of
proving, that ............ (negligence of plaintiff(s) and/or
negligence of others) was a proximate cause of the[injuries and]



damages.

[As a counterclaim, the defendant(s) seek(s) compensation
from the plaintiff(s) for damages which defendant(s) claim(s)
were proximately caused
by e e (theory of
counterclaim by name).

To establish the claimof ............ (theory of
counterclaim by name) on the part of [a] plaintiff(s), the
defendant (s) has/have the burden of proving [at least one of]
[each of] the following contention(s) [applicable to that
plaintiff:

(NOTE: List by number each claimed act, omission,
or condition, etc., referenced to specific plaintiffs, which is
supported by substantial evidence.)

The defendant(s) also contend(s), and has/have the burden of
proving, that such ............ (theory of counterclaim by
name) was a proximate cause of the [injuries and] damages.]

The plaintiff(s) deny(ies) the contentions of defendant(s)
[and
plaintiff(s) claim(s) that
........................................ (theory of
affirmative defense to counterclaim not already at issue under
preceding claims)

To establish the claim of
....................................... (theory of
affirmative defense to counterclaim by name) on the part of
defendant(s), the plaintiff(s) has/have the burden of
proving ...... 1.

DIRECTIONS FOR USE
See Directions for Use to UJI 13-302A. If there is an affirmative defense requiring proof

of proximate cause, in addition to negligence of the plaintiff and/or others, it would be
stated in the second regular paragraph of UJI 13-302D.

R S S Nk

Committee comment. - See Committee Comment to UJl 13-302A.

13-302E. Statement of other contentions and denials, proximate
cause and burden of proof.

Related to the claims, ......... contend(s) and has/have the burden of proving that:



(NOTE: List by number each claimed act and/or omission, condition, etc., referenced to
specific defendant(s) which is supported by substantial evidence on all other incidental
issues such as agency, punitive damages, e.g.,

1. Defendant(s)' misconduct shows an utter indifference to, or conscious disregard for,
the safety of others; and punitive damages should be awarded.

2. Defendant ..... was acting within the scope of his employment with defendant ..... )
This/These contention(s) is/are denied.
[Also, ...... contend(s) and has/have the burden of proving that: .........
This/These contention(s) is/are denied.]

DIRECTIONS FOR USE

The test for what is appropriate to state as "other contentions” is whether the contention
presents an issue which must be answered by the jury in the special verdict form.

13-302F. The special verdict form questions presented for the jury
to answer.

After considering the evidence and these instructions as a
whole, the preliminary questions presented for you to answer on
the special verdict form are as follows:

1. Was the [any] defendant negligent?

2. Was any negligence of [a] defendant a proximate cause of
[a] plaintiff's injuries and damages?

[1. Was the product defective?]

[2. Was any product defect a proximate cause of [a]
plaintiff's injuries and damages?]

If you answer "No" to either question 1 or 2 on the special
verdict form, [and if you also answer "No" to either question

or ;] you shall return the special verdict for the
defendant (s) and against the plaintiff(s).

If, on the other hand, you answer "Yes" to questions 1 and
2, [or if you answer "Yes" to questions and +]1 you
shall determine the amount of money that will compensate
plaintiff(s) for the injuries and damages, and you will
otherwise answer the questions required of you on the special
verdict form which I will hand to you at the conclusion of these
instructions.




DIRECTIONS FOR USE

The trial court may in its discretion reserve the reading of
UJI 13-302F until immediately prior to presenting the special
verdict form. The test for what constitutes a preliminary
question is whether the answer would end the case. In the event
the determination of no liability on the part of any one of
several defendants would be dispositive, e.g., cases of
vicarious liability resting on the act or omission of a single
person, then the preliminary questions may be drafted to direct
the jury to the appropriate determinative issue, thereby
avoiding possible conflict in the verdict. (See Example A,
infra.)

EXAMPLE A
INSTRUCTION NO.

In this civil action the plaintiff seeks compensation from
the defendants for damages which plaintiff claims were
proximately caused by negligence.

To establish the claim of negligence on the part of a
defendant, the plaintiff has the burden of proving at least one
of the following contentions applicable to that defendant:

1. Defendant Richard Roe, a person in control of a motor
vehicle, permitted the vehicle to be driven or operated by John
Doe when Roe knew or should have known that Doe would be or was
driving in violation of traffic ordinances.

2. Defendant Jane Smith authorized or permitted the motor
vehicle owned by her to be driven by Doe when she had reason to
believe that Doe was under the influence of intoxicating liquor
or otherwise impaired in his ability, either mentally or
physically or both, to operate a motor vehicle.

3. Defendant Doe failed to stop and yield the right-of-way to
plaintiff's vehicle.

4. Defendant Doe was driving under the influence of
intoxicating liquor.

5. Defendant Doe was driving carelessly and heedlessly in
willful or wanton disregard of the rights or safety of others,
and without due caution and circumspection, in a manner so as to
endanger or be likely to endanger others.

Plaintiff also contends, and has the burden of proving, that



such negligence was a proximate cause of the injuries and
damages.

The defendants deny the contentions of the plaintiff and
claim that the failure of defendant Doe to stop and yield the
right-of-way to plaintiff's vehicle was excused or justified,
and that plaintiff [himself] [herself] was negligent.

To establish the claim of excuse or justification, the
defendants have the burden of proving the contention that Doe
violated the stop sign ordinance because the brakes on the
vehicle he was driving unexpectedly and unforeseeably failed,
and Doe did that which might reasonably be expected of a person
of ordinary prudence, acting under similar circumstances, who
desired to comply with the law. If proved, this contention
constitutes excuse or justification for plaintiff's contention
that Doe failed to stop and yield the right-of-way to
plaintiff's vehicle.

To establish the claim of negligence of plaintiff, the
defendants have the burden of proving at least one of the
following contentions:

1. Plaintiff was driving at a speed in excess of the posted
speed limit.

2. Plaintiff failed to keep a proper lookout.

The defendants also contend, and have the burden of proving,
that negligence of plaintiff was a proximate cause of the
injuries and damages.

The plaintiff denies the contentions of defendants.

Related to the claims, plaintiff contends and has the burden
of proving that:

1. Misconduct of each defendant was an act which shows an
utter indifference to, or conscious disregard for, the safety of
others and, therefore, punitive damages should be awarded.

2. The negligence of defendant Doe was the act of an agent of
either defendants Roe or Smith, or both of them, within the
scope of an agency to do a service for Roe or Smith, or both of
them.

These contentions are denied.

After considering the evidence and these instructions as a
whole, the preliminary questions presented for you to answer on
the special verdict form are as follows:

1. Was defendant Doe negligent?

2. Was any negligence of defendant Doe a proximate cause of



plaintiff's injuries and damages?

If you answer "No" to either gquestion 1 or 2 on the special
verdict form, you shall return the special verdict for the
defendants and against the plaintiff.

If, on the other hand, you answer "Yes" to questions 1 and 2
on the special verdict form, you shall determine the amount of
money that will compensate plaintiff for the injuries and
damages, and you will otherwise answer the questions required of
you on the special verdict form which I will hand to you at the
conclusion of these instructions.

SPECIAL VERDICT

On the questions submitted, the jury finds as follows:
Question No. 1: Was defendant Doe negligent?
Answer: .... (Yes or No)

If the answer to Question No. 1 is "No", you are
not to answer further questions. Your foreperson must sign this
special verdict, which will be your verdict for the defendants
and against the plaintiff, and you will all return to open
court.

If the answer to Question No. 1 is "Yes", you are
to answer Question No. 2.

Question No. 2: Was any negligence of defendant Doe a
proximate cause of plaintiff's injuries and damages?
Answer: .... (Yes or No)

If the answer to Question No. 2 is "No", you are
not to answer further questions. Your foreperson must sign this
special verdict, which will be your verdict for the defendants
and against the plaintiff, and you will all return to open
court.

If the answer to Question No. 2 is "Yes", you are
to answer the remaining questions on this special verdict form.
When as many as ten of you have agreed upon each of your
answers, your foreperson must sign this special verdict, and you
will all return to open court.

Question No. 3: In accordance with the damage instructions
given by the court, we find the total amount of damages suffered
by plaintiff to be $ .... (Here enter the total amount of
damages without any reduction for comparative negligence and
without any inclusion of punitive damages.)

Question No. 4: Compare the negligence of the following



persons and find a percentage for each. The total of the
percentages must equal 100%, but the percentage for any one or
more of the persons named may be zero if you find that such
person was not negligent or that any negligence on the part of
such person was not a proximate cause of damage.

Defendant

Roe .5
Defendant

Smith .5
Defendant

Doe %
Plaintiff
100%

Question No. 5: Was defendant Doe acting as an agent of
defendant Roe within the scope of that agency at the time and
place of the collision?

Answer: .... (Yes or No)

Question No. 6: Was defendant Doe acting as an agent of
defendant Smith within the scope of that agency at the time and
place of the collision?

Answer: .e.. (Yes or No)

Question No. 7: Were the acts of defendant Roe either
willful, wanton, reckless or grossly negligent?

Answer: .... (Yes or No) (If "Yes", enter in answer to
Question No. 10 the amount of punitive damages, if any, to be
awarded.)

Question No. 8: Were the acts of defendant Smith either
willful, wanton, reckless or grossly negligent?

Answer: .... (Yes or No) (If "Yes", enter in answer to
Question No. 10 the amount of punitive damages, if any, to be
awarded.)

Question No. 9: Were the acts of defendant Doe either
willful, wanton, reckless or grossly negligent?

Answer: .... (Yes or No) (If "Yes", enter in answer to
Question No. 10 the amount of punitive damages, if any, to be
awarded.)

If the answers to Questions Nos. 7, 8 and 9 are
"No", you are not to answer Question No. 10. Your foreperson
must sign this special verdict and you will all return to open
court. If the answer to Question No. 7, 8 or 9 is "Yes", you are
to answer Question No. 10. Your foreperson must sign this



special verdict and you will all return to open court.

Question No. 10: In accordance with the exemplary or
punitive damage instructions given by the court, we find the
total amount of punitive damages to be awarded against
defendants to be as follows:

Defendant

Roe $
Defendant

Smith $
Defendant

Doe $

The court will enter judgment for plaintiff
against each defendant for punitive damages in the amount found
as to that defendant. For any defendant for which your answer to
Question No. 7, 8 or 9 is "No", the amount of punitive damages
must be "None".

Foreperson

EXAMPLE B
INSTRUCTION NO.

In this civil action the plaintiffs seek compensation from
the defendants for damages which plaintiffs claim were
proximately caused by negligence.

To establish the claim of negligence on the part of
defendant X-Transportation Company, the plaintiffs have the
burden of proving at least one of the following contentions:

1. X-Transportation Company transported the mobile home on
the highway at an excessive rate of speed.

2. X-Transportation Company did not use warnings required by
statute for wide loads.

To establish the claim of negligence on the part of
defendant John Doe, the plaintiffs have the burden of proving
their contention that the defendant John Doe failed to use
ordinary care when, and without warning, he suddenly stopped his
vehicle upon the highway.

The plaintiffs also contend and have the burden of proving



that the negligence of a defendant was a proximate cause of the
injuries and damages.

The defendants deny the contentions of the plaintiffs under
the claim of negligence and defendants claim that the decedent
was negligent.

To establish the claim of negligence of the decedent, the
defendants have the burden of proving at least one of the
following contentions:

1. The decedent failed to keep a proper lookout.
2. The decedent was driving at an excessive rate of speed.

3. The decedent did not have his vehicle under control to
avoid collision.

The defendants also contend, and have the burden of proving,
that negligence of the decedent was a proximate cause of the
injuries and damages.

The plaintiffs deny the contentions of the defendants.

After considering the evidence and these instructions as a
whole, the preliminary questions presented for you to answer on
the special verdict form are as follows:

1. Was any defendant negligent?

2. Was any negligence of a defendant a proximate cause of
plaintiffs' injuries and damages?

If you answer "No" to either gquestion 1 or 2 on the special
verdict form, you shall return the special verdict for the
defendants and against the plaintiffs.

If, on the other hand, you answer "Yes" to questions 1 and 2
on the special verdict form, you shall determine the amount of
money that will compensate plaintiffs for the injuries and
damages, and you will otherwise answer the questions on the
special verdict form which I will hand to you at the conclusion
of these instructions.

EXAMPLE C
INSTRUCTION NO.

In this civil action the plaintiff Public Utility Company
seeks compensation from the defendant Ajax Construction Company
for damages which plaintiff claims were proximately caused by
negligence and breach of express warranty.

To establish the claim of negligence on the part of
defendant, the plaintiff has the burden of proving at least one



of the following contentions:

1. Ajax departed from the standard of care of reasonably
well-qualified contractors in the design of the absorber towers
for Units 1 and 2 of the removal system.

2. Ajax failed to use ordinary care in the placement of the
concrete for the absorber tower walls in that the walls
contained excessive honeycombs, voids and sandpockets.

Public Utility Company also contends, and has the burden of
proving, that such negligence was a proximate cause of the
structural crack which appeared in the wall of G-H cell, and of
resulting damages.

Ajax denies the contentions of Public Utility Company under
the claim of negligence and Ajax claims that Public Utility
Company itself was negligent.

To establish the claim of negligence of Public Utility
Company, Ajax has the burden of proving at least one of the
following contentions:

1. Operational personnel of Public Utility Company failed to
use ordinary care by allowing the absorbers to be filled with
water beyond their designed capacity.

2. In the design of the absorber towers, engineers for Public
Utility Company failed to use ordinary care when it rejected the
Ajax recommendation for an overflow valve to prevent inadvertent
overfilling of the absorbers.

Ajax also contends, and has the burden of proving, that such
negligence of Public Utility Company was a proximate cause of
the structural crack which appeared in the wall of G-H cell.

Public Utility Company denies these contentions of Ajax.

To establish the claim of breach of express warranty on the
part of Ajax, Public Utility Company has the burden of proving
its contention that Ajax affirmed in writing that the absorber
walls would be constructed without defects in material and
workmanship and the walls, as constructed, contain substandard
placement of concrete including voids, honeycombs and
sandpockets.

Public Utility Company also contends, and has the burden of
proving, that a breach of express warranty was a proximate cause
of the damages.

Ajax denies these contentions of Public Utility Company and
Ajax claims Public Utility Company failed to provide written
notice of any breach of express warranty within the time period
specified in the contract.

Public Utility Company denies the contention of Ajax with



respect to failure to provide written notice of breach of
express warranty.

After considering the evidence and these instructions as a
whole, the preliminary questions presented for you to answer on
the special verdict form are as follows:

1. Was Ajax negligent?

2. Was any negligence of Ajax a proximate cause of the
structural crack in G-H cell and damages to Public Utility
Company?

3. Did Ajax give Public Utility Company an express warranty
against defects in materials and workmanship which was breached
by the nature of the construction of the concrete walls?

4. Was any breach of express warranty a proximate cause of
the structural crack in G-H cell and damages to Public Utility
Company?

5. Did Public Utility Company fail to provide Ajax with
written notice of breach of warranty in compliance with the
parties' contract?

If you answer "No" to either gquestion 1 or 2 on the special
verdict form, and if you also answer "No" to either question 3
or 4, or "Yes" to question 5 on the special verdict form, you
shall return the special verdict for the defendant and against
the plaintiff.

If, on the other hand, you answer "Yes" to questions 1 and 2
on the special verdict form, or answer "Yes" to questions 3 and
4, and "No" to question 5 on the special verdict form, you shall
determine the amount of money that will compensate plaintiff for
the damages, and you will otherwise answer the questions
required of you on the special verdict form which I will hand to
you at the conclusion of these instructions.

[As amended, effective November 1, 1991.]
ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral throughout the Directions for Use.

13-303. Crossclaims and third-party claims, theories, contentions,
proximate cause and burden of proof.



No specific instruction drafted.
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Committee comment. - The committee has not included a specific instruction on
theories, contentions, proximate cause and burdens of proof for crossclaims or third-
party claims. Where there would be no conflict or confusion in the instruction or the
special verdict form, crossclaims and third-party claims may be included in the single
instruction contemplated for all parties under UJI 13-302A through 13-302F, as
suggested for counterclaims. (See Directions for Use, UJI 13-302A.) However,
crossclaims and third-party claims may well have to be treated as separate lawsuits. In
that event, the jury should be told that there is a separate lawsuit and be given a
separate series of instructions in accordance with UJI 13-302A through 13-302F for that
separate lawsuit. If the crossclaim or third-party claim is of the type that should be
addressed only if the plaintiff recovers from the defendant who is asserting the
crossclaim or third-party claim (e.g., indemnification), an appropriate direction to that
effect should be included in the UJI 13-302F questions presented for the jury to answer,
as well as in the directions within the special verdict form.

PART B
BURDEN OF PROOF

13-304. Burden of proof; greater weight of the evidence; clear and
convincing evidence.

It is a general rule in civil cases that a party seeking a
recovery [or a party relying upon a defense] has the burden of
proving every essential element of the claim [or defense] by the
greater weight of the evidence.

To prove by the greater weight of the evidence means to
establish that something is more likely true than not true.
[When I say, in these
instructions, that the party has the burden of proof on

(theory(ies) of recovery by name) I mean that you must be
persuaded that what is sought to be proved is more probably true
than not true. Evenly balanced evidence is not sufficient.]

[An exception to the general rule is that on the claim(s) of
............ (fraud, etc.) a higher degree of proof is
required. On the claim(s) of ............ , plaintiff has the
burden of proving the claim by clear and convincing
evidence.]

DIRECTIONS FOR USE



This instruction should be given in every civil case. The bracketed portion of the second
paragraph is always used where an appropriate burden of proof is by the greater weight
of the evidence. That bracketed portion of the second paragraph is omitted when the
only appropriate burden of proof is by clear and convincing evidence. The third
paragraph is used only where an appropriate burden of proof is by clear and convincing
evidence.

If the defendant is not relying upon a defense other than a general denial, then the
bracketed portions of the first paragraph should not be used.

[As amended, effective January 1, 1987; November 1, 1991.]

R I S I S S I

Committee comment. - "Preponderance of the evidence" simply means the greater
weight of the evidence. Campbell v. Campbell, 62 N.M. 330, 341, 310 P.2d 266, 272
(1957). A party is said to have established his case by a preponderance of the evidence
when the evidence tips the scales in favor of the party on whom rests the burden of
proof, even though it barely tips them. Lumpkins v. McPhee, 59 N.M. 442, 453, 286
P.2d 299, 306 (1955).

Fraud, including undue influence, deceit or other theories involving fraudulent conduct,
must be proven by clear and convincing evidence under New Mexico law. E.g., Rael v.
Cisneros, 82 N.M. 705, 487 P.2d 133 (1971).

"It is the general rule . that issues of fact in civil cases are to be determined according to
the preponderance of the evidence .. [T]he requirement of clear and convincing proof to
sustain an issue claimed is the exception rather than the rule." United Nuclear Corp. v.
Allendale Mut. Ins. Co., 103 N.M. 480, 709 P.2d 649, 654 (1985). But cf., Thorp v.
Cash, 97 N.M. 383, 392, 640 P.2d 489, 498 (Ct. App. 1981), cert. quashed, and Echols
v. N.C. Ribble Co., 85 N.M. 240, 511 P.2d 566 (Ct. App. 1973), cert. denied, 85 N.M.
229, 511 P.2d 555 (1973), holding that the rule of "preponderance of the evidence" and
the requirement of "clear and convincing evidence" are not mutually exclusive.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral throughout the instruction.

Uncontradicted but equivocal evidence. - Uncontradicted evidence is not required to
be accepted as true if the evidence is equivocal. Evidence may be considered equivocal
if the circumstances cast doubt on the accuracy of the evidence. Strickland v. Roosevelt
County Rural Elec. Coop., 99 N.M. 335, 657 P.2d 1184 (Ct. App. 1982), cert. denied,
463 U.S. 1209, 103 S. Ct. 3540, 77 L. Ed. 2d 1390 (1983).



"Clear and convincing evidence" defined. - The word "instantly” is not essential in
the definition of "clear and convincing evidence": "For evidence to be clear and
convincing, it must [instantly] tilt the scales in the affirmative when weighed against the
evidence in opposition and leave your mind with a conviction that such evidence is
true." Thorp v. Cash, 97 N.M. 383, 640 P.2d 489 (Ct. App. 1981).

Applicability to cases arising under Probate Code. - Under 45-1-304 NMSA 1978,
this instruction is properly given in district court cases arising under the Probate Code.
Thorp v. Cash, 97 N.M. 383, 640 P.2d 489 (Ct. App. 1981).

Use in proceeding to invalidate will for undue influence. - Although proof of undue
influence to invalidate a will must be by clear and convincing evidence, this instruction is
proper in such a case when an instruction is also given that the evidence must be clear
and convincing. Thorp v. Cash, 97 N.M. 383, 640 P.2d 489 (Ct. App. 1981).

Burden of persuading jury as to the amount of damages is upon the plaintiff; the
defendant has no such burden. Strickland v. Roosevelt County Rural Elec. Coop., 99
N.M. 335, 657 P.2d 1184 (Ct. App. 1982), cert. denied, 463 U.S. 1209, 103 S. Ct. 3540,
77 L. Ed. 2d 1390 (1983).

Standard of proof. - Issues of punitive damages are to be determined according to the
preponderance of evidence. United Nuclear Corp. v. Allendale Mut. Ins. Co., 103 N.M.
480, 709 P.2d 649 (1985); Gallegos v. Citizens Ins. Agency, 108 N.M. 722, 779 P.2d 99
(1989).

Law reviews. - For article, "Survey of New Mexico Law, 1979-80: Administrative Law,"
see 11 N.M.L. Rev. 1 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial 8§ 1289 to 1292.
Instructions defining term "preponderance or weight of evidence,", 93 A.L.R. 155.

Error as to instructions on burden of proof under doctrine of res ipsa loquitur as
prejudicial, 29 A.L.R.2d 1390.

PART C
CAUSATION

13-305. Proximate cause.

A proximate cause of an injury is that which in a natural and continuous
sequence [unbroken by an independent intervening cause] produces the injury,
and without which the injury would not have occurred. It need not be the only
cause, nor the last nor nearest cause. It is sufficient if it occurs with some other
cause acting at the same time, which in combination with it, causes the injury.



DIRECTIONS FOR USE

This instruction should be used in all cases in which negligence is an issue and ties to
UJl 13-302.

[As amended, effective January 1, 1987.]
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Committee comment. - The definition of proximate cause in the instruction is taken
from various New Mexico cases, e.g., Bouldin v. Sategna, 71 N.M. 329, 378 P.2d 370
(1963); Ortega v. Texas-New Mexico Ry., 70 N.M. 58, 370 P.2d 201 (1962); Thompson
v. Anderman, 59 N.M. 400, 285 P.2d 507 (1955); Rix v. Town of Alamogordo, 42 N.M.
325, 77 P.2d 765 (1938).

Even in a case where negligence is admitted or found as a matter of law, proximate
cause generally remains an issue in the case. Fitzgerald v. Valdez, 77 N.M. 769, 427
P.2d 655 (1967); Martin v. Gomez, 69 N.M. 1, 363 P.2d 365 (1961).

This instruction (formerly UJI Civ. 12.10) has been cited in the following cases: Barbieri
v. Jennings, 90 N.M. 83, 559 P.2d 1210 (Ct. App. 1976), cert. denied, 90 N.M. 7, 558
P.2d 619 (1977); Galvan v. City of Albuquerque, 85 N.M. 42, 508 P.2d 1339 (Ct. App.
1973); Edison v. Atchison, T. & S.F. Ry., 80 N.M. 183, 453 P.2d 204 (1969).

The applicability of the doctrine in comparative negligence cases was discussed in
Armstrong v. Industrial Elec. & Equip. Serv., 97 N.M. 272, 639 P.2d 81 (Ct. App. 1981).

ANNOTATIONS
Use of bracketed language. - Ordinarily in tort actions where comparative negligence
claims are present, the trial court should give the language included in the second
bracketed portion (now the last two sentences) of this instruction. Armstrong v.
Industrial Elec. & Equip. Serv., 97 N.M. 272, 639 P.2d 81 (Ct. App. 1981).

Law reviews. - For note, "Negligent Hiring and Retention - Availability of Action Limited
by Foreseeability Requirement,” see 10 N.M.L. Rev. 491 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 57 Am. Jur. 2d Negligence 8§ 138, 148,
163, 261.

Sufficiency of instruction on contributory negligence as respects the element of
proximate cause, 102 A.L.R. 411.

13-306. Independent intervening cause.



An independent intervening cause interrupts and turns aside a course of events
and produces that which was not foreseeable as a result of an earlier act or
omission.

DIRECTIONS FOR USE

This instruction is to be used when the evidence presents an issue with regard to an
independent intervening cause. This instruction deals with the issue of proximate cause
and is a companion instruction to UJI 13-307.

[As amended, effective January 1, 1987.]
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Committee comment. - This principle was defined in Thompson v. Anderman, 59 N.M.
400, 411, 285 P.2d 507 (1955). See also Shephard v. Graham Bell Aviation Serv., Inc.,
56 N.M. 293, 243 P.2d 603 (1952). New Mexico, as have other jurisdictions, has
identified an "independent intervening cause" as a cause which interrupts the natural
sequence of events, turns aside their cause, prevents the natural and probable results
of the original wrongdoer; the intervening cause must be sufficient to break the natural
sequence of the first negligence and serve as the efficient cause of the injury.
Ordinarily, the concurrent negligence of another person is not an independent
intervening cause.

PART D
EVIDENCE

13-307. Rules of evidence.

The evidence which you are to consider in this case consists of the testimony of
the witnesses and the exhibits admitted into evidence by the court [and any facts
admitted or agreed to by counsel] [and any facts which the court instructs you to
accept as true].

The production of evidence in court is governed by rules of law. From time to
time it has been my duty, as judge, to rule on the evidence. You must not concern
yourselves with the reasons for these rulings. You should not consider what
would or would not have been the answers to the questions which the court ruled
could not be answered.

DIRECTIONS FOR USE

This instruction is designed to reinforce the rules governing consideration of evidence
about which the jury would have been admonished prior to trial under paragraphs 6 and
7 of UJI 13-106.



The bracketed material will be used only when justified. The judge shall instruct the jury
to accept as conclusive any fact judicially noticed. See Rule 11-201G.

R I S S I S R

Committee comment. - The judge is prohibited from commenting to the jury upon the
evidence or the credibility of the withesses, see Rule 11-107; but, whether requested or
not, the judge may take judicial notice of adjudicative facts not subject to reasonable
dispute. See Rule 11-201.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial § 1282.
13-308. Circumstantial evidence.

A fact may be proved by circumstantial evidence. Circumstantial evidence
consists of proof of facts or circumstances which give rise to a reasonable
inference of the truth of the fact sought to be proved.

DIRECTIONS FOR USE

This instruction will be given where circumstantial evidence has been produced which
warrants instructing the jury that the same may be used along with direct evidence on
the issue.

[As amended, effective January 1, 1987.]
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Committee comment. - In civil cases, an instruction on circumstantial evidence is
proper under certain circumstances. This instruction was quoted with approval in
Springer Corp. v. Dallas & Mavis Forwarding Co., 90 N.M. 58, 559 P.2d 846 (Ct. App.
1976), cert. denied, 90 N.M. 254, 561 P.2d 1347 (1977); Carter Farms Co. v. Hoffman-
LaRoche, Inc., 83 N.M. 383, 492 P.2d 1000 (Ct. App. 1971).

ANNOTATIONS

Inferences may be drawn from circumstantial evidence. Ulibarri v. Village of Los
Lunas, 79 N.M. 421, 444 P.2d 606 (Ct. App. 1968); Andrus v. Gas Co., 110 N.M. 593,
798 P.2d 194 (Ct. App. 1990) See Gutierrez v. Albertsons, Inc., 113 N.M. 256, 824 P.2d
1058 (Ct. App. 1991).

Transcript necessary for review. - Without the transcript of proceedings, an appeals
court cannot determine whether circumstantial evidence existed to warrant giving this



instruction to the jury. Ford v. Board of County Comm'rs, 118 N.M. 134, 879 P.2d 766
(1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 75B Am. Jur. 2d Trial 8 1387 et seq.

CHAPTER 4
AGENCY; RESPONDEAT SUPERIOR

Introduction

Agency principles may arise in both contract and tort. Reference is made to the
Restatement of Agency 2d § 2 where the distinctions are pinpointed. The terms
"employer and employee" are used herein for the benefit of the jury in substitution for
the traditional terms of "master and servant.”

The subject matter of instructions included in this chapter has been discussed by the
New Mexico appellate courts as follows:

A. Employer-employee (generally)

Reynolds v. Swigert, 102 N.M. 504, 697 P.2d 504 (Ct. App. 1984); Armijo V.
Albuquerque Anesthesia Services, 101 N.M. 129, 679 P.2d 271 (Ct. App. 1984);
Gonzales v. Southwest Sec. & Protection Agency, Inc., 100 N.M. 54, 665 P.2d 810 (Ct.
App. 1983); Ulibarri Landscaping v. Colony Materials, 97 N.M. 266, 639 P.2d 75 (Ct.
App. 1981); Jelso v. World Balloon Corp., 97 N.M. 164, 637 P.2d 846 (Ct. App. 1981);
Chevron Oil Company v. Sutton, 85 N.M. 679, 515 P.2d 1283 (1973).

B. Employee or independent contractor (generally)

Budagher v. Amrep. Corp., 97 N.M. 116, 637 P.2d 547 (Ct. App. 1981); Harmon v.
Atlantic Richfield Co., 95 N.M. 501, 623 P.2d 1015 (Ct. App.), cert. denied, 95 N.M. 593,
624 P.2d 535 (1981); Fresquez v. Southwestern Indus. Contractors & Riggers, 89 N.M.
525, 554 P.2d 986 (Ct. App.), cert. denied, 90 N.M. 8, 558 P.2d 620 (1976); Abbott v.
Donathon, 86 N.M. 477, 525 P.2d 404 (Ct. App. 1974); Sutton v. Chevron Oil Co., 85
N.M. 604, 514 P.2d 1301 (Ct. App.), rev'd, 85 N.M. 679, 515 P.2d 1283 (1973).

C. Corporation acts through employees

Segura v. Molycorp, Inc., 97 N.M. 13, 636 P.2d 284 (1981); Cornell v. Albuquerque
Chem. Co., 92 N.M. 121, 584 P.2d 168 (Ct. App. 1978); Echols v. N.C. Ribble Co., 85
N.M. 240, 511 P.2d 566 (Ct. App.), cert. denied, 85 N.M. 229, 511 P.2d 555 (1973).

D. Principal-agent



Tabet v. Campbell, 101 N.M. 334, 681 P.2d 1111 (1984); Wolf & Klar Cos. v. Garner,
101 N.M. 116, 679 P.2d 258 (1984); Albuquerque Nat'l| Bank v. Albuguergue Ranch
Estates, Inc., 99 N.M. 95, 654 P.2d 548 (1982); Turley v. State, 96 N.M. 579, 633 P.2d
687 (1981); Bank of New Mexico v. Priestly, 95 N.M. 569, 624 P.2d 511 (1981); Barnes
v. Sadler Assocs., 95 N.M. 334, 622 P.2d 239 (1981); Vicker's v. North Am. Land Devs.,
94 N.M. 65, 607 P.2d 603 (1980).

E. Partnerships
Dotson v. Grice, 98 N.M. 207, 647 P.2d 409 (1982); United Nuclear Corp. v. General
Atomic Co., 90 N.M. 97, 560 P.2d 161 (1976); Kinetics, Inc. v. El Paso Prods. Co., 99
N.M. 22, 653 P.2d 522 (Ct. App. 1982).
[As amended, effective January 1, 1987.]

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 3 Am. Jur. 2d Agency 88 372, 373.

3 C.J.S. Agency § 553.
13-401. Agent; principal; definition.

An agent is a person who, by agreement with another called the principal,
represents the principal in dealings with third persons or transacts some other
business, manages some affair or does some service for the principal, with or
without compensation. The agreement may be oral or written, [and may be either
expressed or implied by a course of conduct showing an intention that the
relationship exists.]

DIRECTIONS FOR USE
This instruction is always to be used with UJI 13-402 when respondeat superior is in
issue. It may also be used with UJI 13-405 to explain the terms even when respondeat

superior is not in issue.

Where the doctrine of "respondeat superior” is involved under the traditional master-
servant relationship, reference is made to UJI 13-403.

The material in the brackets is appropriate when an implied agreement of agency is a
question for the jury.

[As amended, effective January 1, 1987.]

13-402. Liability of principal.



If you find there was a principal and agent relationship, the principal is liable for
the acts of [his] [her] [its] agent when:

1. The agent was acting within the scope of [his] [her] agency; and

2. The principal had the right to control the manner in which the details of the
work were to be performed at the time of the occurrence, even though the right of
control may not have been exercised.

DIRECTIONS FOR USE
Always use this instruction with UJl 13-401.

[As amended, effective November 1, 1991.]
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Committee comment. - Fundamentally, and according to both the Restatement and
the American courts, there is no distinction to be drawn between the liability of a
principal for the tortious act of an agent and the liability of a master for the tortious act of
a servant. In both cases, the tort liability is based on the master and servant, rather than
any agency principle; the liability for the tortious act of the employee is grounded upon
the maxim of "respondeat superior" and is to be determined by considering, from a
factual standpoint, the question of whether the tortious act was done while the
employee, whether agent or servant, was acting within the scope of employment. 3 Am.
Jur. 2d Agency 267. See also McCauley v. Ray, 80 N.M. 171, 453 P.2d 192, rehearing
denied (1969).

Echols v. N.C. Ribble Co., 85 N.M. 240, 511 P.2d 566 (Ct. App.), cert. denied, 85 N.M.
229, 511 P.2d 555 (1973), notes that when an agent is acting within the scope of
authority, the principal is liable for false representations made by the agent, even if the
principal was without knowledge of its agent's fraud and otherwise innocent of
wrongdoing.

With respect to tort liability, the principal is liable for the acts of an agent only when the
principal's relationship to the agent is actually that of "employer-employee” at the time of
the occurrence in question and the principal has the "right of control" on the occurrence.

Sutton v. Chevron Oil Company, 85 N.M. 679, 515 P.2d 1283 (1973), involved the
indicia of control necessary to find an oil company principal liable for the tortious acts of
a service station owner agent. The courts found that a factual issue, sufficient to avoid
summary judgment, existed as to the degree of control exercised by Chevron.

Punitive damages are the subject of Samadan Oil Corp. v. Neeld, 91 N.M. 599, 577
P.2d 1245 (1978), and Cornell v. Albuquerque Chem. Co., 92 N.M. 121, 584 P.2d 168



(Ct. App. 1978). A master or principal is liable for punitive damages if it can be shown
that the principal is guilty of wrongful motives. [As revised, effective November 1, 1991.]

ANNOTATIONS

Prima facie showing of no right to control. - Where evidence established a prima
facie showing that defendant had the right to direct the result to be accomplished by
defendant but did not have the right to control the manner in which the details of the
work were to be performed, there were no genuine issues of material fact as to the
applicability of either the doctrine of respondeat superior or the law of agency, and since
plaintiff had not presented any evidence to cast at least a reasonable doubt upon
defendant's evidence, defendant was entitled to summary judgment as a matter of law
on plaintiff's cause of action. Savinsky v. Bromley Group, Ltd., 106 N.M. 175, 740 P.2d
1159 (Ct. App. 1987).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 3 Am. Jur. 2d Agency 8 3.

Liability of proprietor of private gymnasium, reducing salon, or similar health club for
injury to patron, 79 A.L.R.4th 127.

3 C.J.S. Agency § 4.

13-403. Employee-employer; definition (master and servant).

An employer is one who has another perform certain work and who has the right
to control the manner in which the details of the work are to be done, even
though the right of control may not be exercised.

The person performing the work is the employee.
DIRECTIONS FOR USE

This instruction is to be used in lieu of "master and servant” instructions. It is always to
be used with UJI 13-406 when respondeat superior is in issue. It may also be used with
UJI 13-405 to explain the terms even when respondeat superior is not in issue.

[As amended, effective January 1, 1987.]
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Committee comment. - An employer-employee relationship is a particular kind of
agency relationship where the "right of control" exists. "Principal-agent” is the broader
concept and "employer-employee" the narrower concept. The terms "employer and
employee" have been substituted throughout these instructions for "master and
servant”. The latter terms are considered outmoded and confusing.



ANNOTATIONS

Prima facie showing of no right to control. - Where evidence established a prima
facie showing that defendant had the right to direct the result to be accomplished by
defendant but did not have the right to control the manner in which the details of the
work were to be performed, there were no genuine issues of material fact as to the
applicability of either the doctrine of respondeat superior or the law of agency, and since
plaintiff had not presented any evidence to cast at least a reasonable doubt upon
defendant's evidence, defendant was entitled to summary judgment as a matter of law
on plaintiff's cause of action. Savinsky v. Bromley Group, Ltd., 106 N.M. 175, 740 P.2d
1159 (Ct. App. 1987).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Employment Relationship
881, 2,4.

3 C.J.S. Agency § 16.
13-404. Independent contractor.

An independent contractor is one who agrees to do certain work where the
person who engages the contractor may direct the result to be accomplished but
does not have the right to control the manner in which the details of the work are
to be performed.

One who employs an independent contractor is not liable to others for the
wrongful acts or omissions of the contractor [or for the wrongful acts or
omissions of the employees of the independent contractor].

DIRECTIONS FOR USE

This instruction may be used immediately following UJI 13-403 when there is a valid
issue of "independent contractor”.

[As amended, effective November 1, 1991.]
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Committee comment. - Juries are often required to determine the status of the alleged
tortfeasor as an employee, independent contractor or employee of an independent
contractor. A defendant's liability will hinge on the right to control the physical details of
the job to be accomplished. See Paragraph B of the Introduction to this chapter.

When an independent contractor is engaged in the performance of inherently
dangerous work, the employer of the contractor is liable to third persons for physical
harm caused by the contractor. Montanez v. Cass, 89 N.M. 32, 546 P.2d 1189 (Ct.



App.), aff'd in part, rev'd in part sub nom. New Mexico Elec. Serv. Co. v. Montanez, 89
N.M. 278, 551 P.2d 634 (1976).

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made a
substitution to make a reference gender neutral in the first paragraph.

Contractor's liability to employee of independent contractor. - While defendant
would not normally be liable for the wrongful acts of an employee of its independent
contractor, (security service employing armed guard), its liability could arise if its
independent contractor was engaged in inherently dangerous work. Savinsky v.
Bromley Group, Ltd., 106 N.M. 175, 740 P.2d 1159 (Ct. App. 1987).

Prima facie showing of no right to control. - Where evidence established a prima
facie showing that defendant had the right to direct the result to be accomplished by
defendant but did not have the right to control the manner in which the details of the
work were to be performed, there were no genuine issues of material fact as to the
applicability of either the doctrine of respondeat superior or the law of agency, and since
plaintiff had not presented any evidence to cast at least a reasonable doubt upon
defendant's evidence, defendant was entitled to summary judgment as a matter of law
on plaintiff's cause of action. Savinsky v. Bromley Group, Ltd., 106 N.M. 175, 740 P.2d
1159 (Ct. App. 1987).

Building owner liable for negligence of independent contractor. - An owner of a
commercial building can be held vicariously liable for an independent contractor's
negligence where the negligence creates a dangerous condition causing injury to a
business visitor in those areas of the building over which the owner retains control.
Broome v. Byrd, 113 N.M. 38, 822 P.2d 677 (Ct. App. 1991).

Joint and several liability where peculiar risk of harm. - When an employer hires an
independent contractor to do work that the law recognizes as likely to create a peculiar
risk of harm, the employer is jointly and severally liable for harm resulting if reasonable
precautions are not taken against the risk. The liability is direct, not vicarious, and what
the independent contractor knew or should have known is not at issue. This imposition
of liability falls within the public policy exception of Subsection (C)(4) to the general
abolition of joint and several liability set forth in 41-3A-1 NMSA 1978. Saiz v. Belen Sch.
Dist., 113 N.M. 387, 827 P.2d 102 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 41 Am. Jur. 2d Independent Contractors
8§ 32.

Storekeeper's liability for personal injury to customer caused by independent
contractor's negligence in performing alterations or repair work, 96 A.L.R.3d 1213.

30 C.J.S. Employer-Employee 88 13 to 20.



13-405. Employer sued; no issue of employment, scope of
employment or agency.

............ (Name of employee) was the employee [agent]

of ....... ... (Name of employer) at the time of the
occurrence. Therefore, ............ (Name of employer) is
liable for any wrongful act or omission of ............ (Name

of employee).
DIRECTIONS FOR USE

This instruction is to be used where the parties admit a relationship giving rise to
respondeat superior or the court finds the same as a matter of law.

[As amended, effective January 1, 1987.]
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Committee comment. - The employer is bound by the acts of an employee committed
or performed within the course and scope of employment. [As revised, effective
November 1, 1991.]

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Employment Relationship
88 461, 462.

Tort as act of servant, necessity of pleading in action against master, 4 A.L.R.2d 292.

Imputation of servant's or agent's contributory negligence to master or principal, 53
A.L.R.3d 664.

13-406. Employer sued; employment and scope of employment
denied.

If you find that ............ (Name of employee) was the
employee of . (Name

of employer) and as acting within the scope of [his] [her]
[its] employment at the time of the occurrence,

then ............ (Name of employer) is liable to plaintiff for
any wrongful act or omission of the employee.

However, if you find that ............ (Name of employee)
was not the employee of ........... (Name of employer) or that

[he] [she] was not acting within the scope of [his] [her]
[its]employment at the time of the occurrence,



then ............ (Name of employer) is not liable to plaintiff
for any such act or omission.

DIRECTIONS FOR USE
This instruction is to be used together with UJI 13-403 and 13-407 when there is a
proper issue for jury deliberation as to liability of the employer for the wrongful acts of

the employee.

[As amended, effective January 1, 1987; November 1, 1991.]

EE R S I S b b S b S S I 4

Committee comment. - This instruction is to be used where a relationship giving rise to
respondeat superior is in issue. See Hansen v. Skate Ranch, Inc., 97 N.M. 486, 641
P.2d 517 (Ct. App. 1982).

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral throughout the instruction.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Employment Relationship
§ 485.

Inference of master and servant relationship and scope of authority in action for
negligent injury from fact that person whose acts or statements are relied upon was
apparently performing services for defendant, upon latter's premises, 112 A.L.R. 337.

30 C.J.S. Master and Servant 8§ 205 to 217.

13-407. Scope of employment; definition.
An act of an employee is within the scope of employment if:

1. It was something fairly and naturally incidental to the employer's business
assigned to the employee, and

2. It was done while the employee was engaged in the employer's business with

the view of furthering the employer's interest and did not arise entirely from some

external, independent and personal motive on the part of the employee.
DIRECTIONS FOR USE

This instruction must be used whenever UJI 13-406 is used in order that the jury might
better understand what is meant by the term of "scope of employment".



[As amended, effective January 1, 1987.]
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Committee comment. - For all practical purposes, the terms "scope of employment"
and "course of employment" are synonymous. In New Mexico, as in other jurisdictions,
the two terms have been used interchangeably, despite the fact that it is possible to
draw distinctions in their meanings. For this reason, only "scope of employment" is used
in these instructions.

In the case of Benham v. All Seasons Child Care, Inc., 101 N.M. 636, 686 P.2d 978 (Ct.
App. 1984), Judge Wood cites this instruction and reviews New Mexico case law
interpreting the term "scope of employment”. See also Lang v. Cruz, 74 N.M. 473, 394
P.2d 988 (1964).

As to intentional torts of employees committed in the course and scope of employment,
see Gonzales v. Southwest Sec. & Protection Agency, Inc., 100 N.M. 54, 665 P.2d 810
(Ct. App. 1983).

ANNOTATIONS

Principal not to accept benefits of agent's unauthorized act without burdens. - A
principal who expressly or impliedly elects to ratify unauthorized acts of an agent will not
be permitted to accept the benefits and reject the burdens of the acts. Ulibarri
Landscaping Material, Inc. v. Colony Materials, Inc., 97 N.M. 266, 639 P.2d 75 (Ct. App.
1981).

Failure to repudiate agent's action as affirmance. - One may infer affirmance by a
principal of an unauthorized transaction of its agent from the principal's failure to
repudiate it. Ulibarri Landscaping Material, Inc. v. Colony Materials, Inc., 97 N.M. 266,
639 P.2d 75 (Ct. App. 1981).

When negligence within scope of employment. - Where the servant, while traveling
in pursuit of his master's business, is guilty of negligence in stopping on or near the
highway, even for the purpose of inquiring whether aid or assistance can be rendered
another vehicle in distress, where the negligence is closely related to the master's task,
and where the servant is traveling the route to be followed in the execution thereof, the
servant is deemed to be within the scope of his employment; thus, the doctrine of
respondeat superior can be invoked. Spradley v. United States, 119 F. Supp. 292
(D.N.M. 1954)(brought under the Federal Tort Claims Act).

But not if servant turns away from master's business. - Where the servant actually
turns away from the master's business and changes the course of the vehicle,
unmistakably appropriating the vehicle for a use unrelated to the master's interest and
for the exclusive purpose of aiding a third person in distress, such a deviation amounts
to a temporary leaving of the scope of employment and the immediate succeeding acts



are not chargeable to the master. Spradley v. United States, 119 F. Supp. 292 (D.N.M.
1954)(brought under the Federal Tort Claims Act).

And personal activity out of scope of employment. - Where the driver of a truck had
varied from official government business so that at the time of his accident he was
engaged in a personal activity, completely independent from government duties, his
actions were not within the scope of employment. Spradley v. United States, 119 F.
Supp. 292 (D.N.M. 1954)(brought under the Federal Tort Claims Act).

Where it is fairly clear that defendant employee was furthering his own interests when
he attacked plaintiff, as his purpose in leaving his duties at the bar and going outside
was to see about the damage done by plaintiff to his personal car, the trial court's
refusal to give an instruction on scope of employment was not in error. Valdez v.
Warner, 106 N.M. 305, 742 P.2d 517 (Ct. App. 1987).

Summary judgment for defendants was appropriate where plaintiff, who had been
injured in a traffic accident while returning to work during his lunch break, failed to
controvert defendants' asserted material facts and plaintiff also failed to establish that
employer exercised any control over employee while he returned to work during lunch
breaks. Richardson v. Glass, 114 N.M. 119, 835 P.2d 835 (1992).

Even if clerical worker was acting as defendant corporation's servant or agent at the
time of an alleged embezzlement, the court correctly determined that, as a matter of
law, the worker's acts of embezzlement from the plaintiff were activated by personal
motives and were not within the scope of employment. Los Ranchitos v. Tierra Grande,
Inc., 116 N.M. 222, 861 P.2d 263 (Ct. App. 1993).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Employment Relationship
8§ 463.

Employers liability for negligence of employee in driving his or her own automobile, 27
A.L.R.5th 174.

13-408. Apparent authority; reliance.

The defendant, ............ , (Name of alleged employer) may,
if there has been no actual employment, with right to control,
nonetheless be liable
for the acts or omissions of ...... , (Name of alleged apparent
employee) if:

1. ... (Name of alleged employer) by [his] [her]
[i1ts] statements, acts or conduct 1led the plaintiff to
reasonably believe ............ (Name of apparent employee)
was defendant's employee.

[No direct communication between plaintiff and
..................... (Name



of alleged employer) employer is required; the statements, acts
or conduct may consist of those made to the public in general.]

2. Plaintiff dealt with ............ (Name of apparent
employee) in justifiable reliance wupon representations
of ... ... ... ; (Name of alleged employer)

[3. At the time of the injury ............ (Name of

apparent employee) was acting in the scope of the apparent
employment. ]

DIRECTIONS FOR USE

This instruction is to be used together with UJI 13-403 when apparent authority is an
issue. The bracketed language in paragraph number 1 is appropriate when the
communication is not direct. If the scope of apparent authority is also in issue, then the
bracketed paragraph number 3 should be included and UJI 13-407 should follow this
instruction.

[As amended, effective January 1, 1987; November 1, 1991.]
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Committee comment. - This instruction assumes that the defendant was not an
employer. In Chevron Oil Co. v. Sutton, 85 N.M. 679, 515 P.2d 1283 (1973), the
situation was one where there was no employer-employee relationship as between a
service station owner and the service station operator, but third persons relied upon the
apparent relationship.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral in Item 1.

13-409. Corporation acts through employees.

A corporation can act only through its officers and employees. Any act or
omission of an officer or an employee of a corporation, within the scope or
course of [his] [her] employment, is the act or omission of the corporation.

DIRECTIONS FOR USE

This instruction may be used in any case where a corporation is a party or non-party,
and the jury needs to be advised as to the manner in which a corporation may act.

It may be necessary, if there is an issue as to whether or not the officer or employee of
a corporation was acting within the scope or course of [his] [her] employment, to give
the separate UJI 13-406 and 13-407 instruction.



[As amended, effective November 1, 1991.]
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Committee comment. - The above instruction is sufficient to present any issue with
regard to wrongful acts or omissions of a corporation.

This instruction was cited in the case of De La O v. Bimbo's Restaurant, Inc., 89 N.M.
800, 558 P.2d 69 (Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976). In Armijo v.
Albuquerque Anesthesia Servs., 101 N.M. 129, 679 P.2d 271 (Ct. App. 1984), the court
affirmed a summary judgment in favor of the corporation where plaintiffs did not allege
that the corporation was liable for the acts of its employees and no allegation that the
individual doctors were acting in the course of their employment was made.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral in the second sentence of the
instruction and in the second paragraph of the Directions for Use.

No error to give other instructions on corporation's liability. - The giving of an
instruction regarding a corporation’'s liability for actions committed while the corporation
was under different ownership, although not found in Uniform Jury Instructions, meets
the requirements of Rule 51(1)(e), N.M.R. Civ. P. (now see Rule 1-051F), and despite
the fact that the committee comments to this instruction state that this instruction is
sufficient for any issue of liability of a corporation, the "directions for use" suggest an
additional instruction may be necessary, and that no error was committed in giving an
additional instruction. O'Hare v. Valley Utils., Inc., 89 N.M. 105, 547 P.2d 1147 (Ct.
App.), modified on other grounds, 89 N.M. 262, 550 P.2d 274 (1976).

Or status. - This instruction did not obviate the giving of U.J.l. Civ. 15.5 (now see UJI
13-206), providing that a corporation is to be treated as an individual; although
defendant's corporate status was established by the pleadings, the jury was never
informed of that fact. De La O v. Bimbo's Restaurant, Inc., 89 N.M. 800, 558 P.2d 69
(Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976).

Individual liability for retaliatory discharge. - Although the decision to hire and fire
personnel for the company lied with the individual defendants, it is difficult to see how a
retaliatory discharge cause of action would apply to the individual defendants acting in
the course and scope of their employment. There was no evidence in the record that
either of the individual defendants acted outside the course and scope of their
employment, nor was there any evidence of malicious, willful, or wanton conduct.
Bourgeous v. Horizon Healthcare Corp., 117 N.M. 434, 872 P.2d 852 (1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 18B Am. Jur. 2d Corporations 88 2124 to
2127.



19 C.J.S. Corporations 8 586 et seq.
13-410. Joint venture.

No instruction drafted.
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Committee comment. - Those engaged in a joint enterprise or a joint venture may
incur vicarious liability for the tortious conduct of one participant whose negligence may
be imputed to other members of the joint enterprise or joint venture upon the same
principles which apply to partners.

In the case of Cooper v. Curry, 92 N.M. 417, 589 P.2d 201 (Ct. App. 1978), the court
reviewed the factors necessary to create a joint venture:

[T]here must be a community interest in the performance of a common purpose, a joint
proprietory interest in the subject matter, a mutual right to control, a right to share in the
profits, and a duty to share in any losses which may be sustained. [Citation omitted.]

92 N.M. at 421.

See also Committee Comment to UJI 13-411.
13-411. Partnership.

No instruction drafted.
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Committee comment. - Generally, partners are jointly and severally liable for wrongful
acts or omissions of one of the partners in the course of the partnership business and
such liability is predicated upon the mutual agency arising out of the partnership
relationship which holds one partner liable for a tort, committed by another partner,
which arises out of, and in the scope of, the partnership business.

Kinetics, Inc. v. El Paso Prods. Co., 99 N.M. 22, 653 P.2d 522 (Ct. App. 1982), tracked
the wording of the New Mexico Uniform Partnership Act, NMSA 1978, 54-1-1 et seq.,
and stated that where plaintiff in a negligence action sued the partnership for acts and
omissions of the partnership, the liability of the partners was of necessity vicarious.

When the need arises, counsel should draft appropriate instructions covering the issues
presented in accordance with the guides contained in this pamphlet.

13-412. Deviation.



No instruction drafted.
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Committee comment. - No instruction has been drafted on this legal principle. Most
cases presenting a question of deviation are workmen's compensation cases which are
not subject to jury deliberations.

The resolution of the question, whether a deviation by an agent from the scope of his
employment is casual or so substantial in kind or area that, in fairness, the principal
should not be held for the actions of the agent, depends on many detailed
circumstances which vary widely from case to case; because of this fact, the committee
did not draw an instruction more specific than the other instructions contained in this
chapter which relate to the scope of authority.

The committee suggests that if the instructions here on scope of employment are not
sufficient, then the trial lawyers will have to submit an instruction of their own drafting.

See Velkovitz v. Penasco Indep. School Dist., 96 N.M. 577, 633 P.2d 685 (1981), for a
discussion of deviation in the workmen's compensation context.

CHAPTER 5
ANIMALS

Introduction

Most litigation in New Mexico involving animals has arisen as a result of livestock on
highways - both fenced and unfenced.

General law and case law of other jurisdictions are of little assistance in drafting jury
instructions in this area, as the matter is governed by statutory law peculiar to New
Mexico. The rule of law in New Mexico involving livestock has been a matter of
legislative concern for many years. The livestock industry is a matter of grave
consideration not only to the legislature but to the state as a whole.

New Mexico has had very little litigation involving other animals but this chapter does
contain an instruction applicable in dog bite cases.

The following decisions from the New Mexico appellate courts have been written since
the publication of the first edition with reference to livestock on highways: Biesecker v.
Dean, 86 N.M. 564, 525 P.2d 924 (Ct. App. 1974), rev'd, 87 N.M. 389, 534 P.2d 481
(1975); Mitchell v. Ridgway, 77 N.M. 249, 421 P.2d 778 (1966); Carrasco v. Calley, 79
N.M. 432, 444 P.2d 617 (Ct. App. 1968); Lebow v. Mcintyre, 79 N.M. 753, 449 P.2d 661
(Ct. App. 1968); Tapia v. McKenzie, 83 N.M. 116, 489 P.2d 181 (Ct. App. 1971); Tapia



v. McKenzie, 85 N.M. 567, 514 P.2d 618 (Ct. App. 1973); Catrrillo v. Hoyl, 85 N.M. 751,
517 P.2d 73 (Ct. App. 1973).

13-501. Trespassing livestock.

In order to recover damages for trespassing livestock, plaintiff must prove [that
there was a legal fence around [his] [her] land] [that the defendant drove [his]
[her] animals on plaintiff's land] [that the defendant willfully turned [his] [her]
animals loose knowing that they would necessarily enter onto plaintiff's land and
intending that they should do so].

DIRECTIONS FOR USE
Material in brackets is to be used as indicated by the evidence submitted in the trial.

Under New Mexico law, there are three separate and distinct liability situations as
spelled out in the cases referred to in the committee comment. They are:

(1) where a plaintiff has a legal fence enclosing his land or the damaged crops (77-16-1
NMSA 1978);

(2) where the defendant drives his animals onto the land of the plaintiff;

(3) where defendant willfully turns his animals loose knowing that they would enter upon
the land of another and intending that they do so.

This instruction does not apply in a herd law district.

Included within the term of "livestock” are cattle, horses, sheep, hogs, goats and even
buffaloes (77-16-2 NMSA 1978).

[As amended, effective November 1, 1991.]
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Committee comment. - The cases generally hold that unless the lands of the plaintiff
are within a herd law district, no recovery can be had absent proof of a willful trespass,
unless properly fenced.

Carnes v. Withers, 38 N.M. 441, 34 P.2d 1092 (1934): Lands not under Herd Law [77-
12-1 to 77-12-12 NMSA 1978] (C.S. 1929 § 4-401 et seq.) and lands of parties
separated by a fence but not a lawful one per 88 50-101 [77-16-1 NMSA 1978] and 50-
103 [77-16-4 NMSA 1978] C.S. 1929, and contiguous and defendant's sheep drifted into
plaintiff's land, held, in absence of legal fence, a willful trespass "is necessary before a
recovery of damages for the injury occasioned by trespassing animals" (affirming for



defendant and citing Vanderford v. Wagner, 24 N.M. 467, 174 P. 426 (1918)) (emphasis
added).

Wright v. Atkinson, 39 N.M. 307, 46 P.2d 667 (1935): Plaintiff had 15 sections fenced
within which were 2 sections owned by state and leased to one of the defendants and
on which was a 1,000 gallon water tank filled by hauling; defendants turned 200 head of
cattle on their unfenced land knowing and intending they would and should graze on
plaintiff's land; held facts disclose a willful and continuing trespass entitling plaintiff to a
permanent injunction in that: (1) no good faith on part of defendant; (2) relief as against
willful trespass is not dependent upon the existence of the statutory fence; (3) if
defendant drove the animals upon plaintiff's land or turned them loose knowing that they
would necessarily enter plaintiff's land and intended that they do so, the case is one of
willful trespass.

Gallegos v. Allemand, 49 N.M. 97, 157 P.2d 493, 158 A.L.R. 373 (1945): Plaintiff owned
14,000 fenced acres; defendant owned 300 unfenced acres separated by three miles of
land owned by one Vigil; defendant grazed 50 head on his "totally insufficient" pasture,
and without objection by Vigil, the 50 head grazed Vigil's land, but also plaintiff's land.
Reversed, holding for defendant, because no evidence that defendant "turned" his cattle
upon (plaintiff's) lands "knowing" that they would necessarily enter the lands of (plaintiff)
and that the (defendant) intended that they should do so. Court noted that inference of
"Intention and knowledge" of grazing on plaintiff's land not proven as record failed to
show that defendant's and Vigil's lands afforded insufficient pasturage.

Stewart v. Oberholtzer, 57 N.M. 253, 258 P.2d 369 (1953): Plaintiff's riding stable of 35-
40 horses on 40 acres of unfenced land adjoining defendant's forty thousand dollar
($40,000) residence at Ruidoso; defendant, without making an effort to drive horses off
his premises, shot and wounded 3 animals with a rifle. Affirmed for plaintiff holding that,
since not in herd law district, Judge Harris' instruction was correct that, where
defendant's premises were not fenced, he could frighten horses away, but he had no
right to shoot them, even if horses were injuring defendant's lawn, flowers, shrubs or
property, as a result of what is now 47-17-1, 1953 Comp. [77-16-1 NMSA 1978], which
makes running of livestock lawful and makes it the duty of the landowner to effectively
enclose his land if he desires to keep roaming stock off of it, as one cannot "exercise
force in expelling trespassing livestock . unless the trespass is willful."

Woofter v. Lincoln, 62 N.M. 297, 309 P.2d 622 (1957): Plaintiff's land not enclosed by
lawful fences as provided by 47-17-1, 1953 Comp. [77-16-1 NMSA 1978], but plaintiff's
fence was of barbed wire, and, when irrigation water turned off, defendant's 800 ewes
and lambs crossed ditch into plaintiff's irrigated alfalfa field for about twenty-five (25)
minutes. Reversed, for defendant, because, notwithstanding plaintiff's lack of legal
fence, he can recover only if defendant drove his animals and willfully turned them loose
knowing they would necessarily enter plaintiff's lands and intended that they should do
so. Johnson v. Hickel, 28 N.M. 349, 212 P. 338 (1923).



The special cases occurring within herd law districts, provided for by 47-13-1 et seq.,
1953 Comp. [77-12-1 NMSA 1978 et seq.], give an opposite result in that "when any
trespassing shall have been done by any cattle, horses, sheep, goats, hogs or other
livestock, upon the land or property within said (herd law) district, whether such land or
property is enclosed with a legal fence or not, the . owner . may recover any damages
he may sustain by reason thereof . ". 77-12-5 NMSA 1978. Owner or holder of livestock
in herd law district "who shall permit such . to run at large on any public road within any
such . shall be guilty of a misdemeanor . ". 77-12-11 NMSA 1978. Trespass by herds,
47-15-2, 1953 Comp. [77-14-3 NMSA 1978], and running at large in unincorporated
towns or conservancy districts, being rare, do not merit elaboration in these instructions.
Similarly, 47-15-35, 1953 Comp. [77-14-35 NMSA 1978], making it a misdemeanor for
hogs or swine to run at large within city, town or village limits or to trespass upon
cultivated fields or gardens and 47-15-36, 1953 Comp. [77-14-37 NMSA 1978],
prohibiting "mustang(s] or other inferior stallion[s]" (one-fourth mustang or bronco blood)
over eighteen (18) months of age from running at large within 3 miles of any city, town
or village.

The Herd Law, 47-13-11, 1953 Comp. [77-12-11 NMSA 1978], provides: "Any owner or
holder of livestock in [herd law district] who shall permit such livestock to run at large on
any public road within any such herd law district shall be guilty of a misdemeanor . ".
This statute is applicable in automobile collision with animal in herd law district. No New
Mexico cases. See 59 A.L.R.2d 1330; Scarbrough v. Wooten, 23 N.M. 616, 170 P. 743
(1918) where the court stated that "[tlhe act prohibits the running at large of livestock in
those precincts which have adopted a herd law, and whether or not the trespass was
willful is not material, except as affecting the amount of damages. Chapter 94, Laws
1909, prohibits trespass by livestock, and subjects owners to liability for damages
without regard to whether the trespass was willful".

Kinsolving v. Reed, 74 N.M. 284, 393 P.2d 20 (1964): Plaintiff owned 320 acres of
unfenced land surrounded by lands owned by defendant, Reed. Not a herd law district.
No finding of fact or request for finding to effect that trespass was willful. Defendant's
cattle had grazed on plaintiff's land for five (5) or six (6) years. A finding that defendant's
own grass was insufficient and that one could infer from such insufficiency that
defendant's cattle would graze plaintiff's land is not enough upon which to base a
finding that defendant "intended" that his cattle should trespass. The facts have to show
a willful trespass and anything less is insufficient to avoid the prohibition of 47-17-1 and
47-17-2, 1953 Comp. [77-16-1 and 77-16-3 NMSA 1978]. (The emphasis in committee
comment is of the committee.)

Library references. - 3A C.J.S. Animals 88 168, 169, 238 et seq.
ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral throughout the instruction.



Compiler's note. - Laws 1909, ch. 94, referred to near the end of the ninth paragraph
of the committee comment, is a special act, providing for the establishment of a herd
law in Quay, Roosevelt and a portion of Guadalupe Counties, and was never compiled.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 4 Am. Jur. 2d Animals 8§ 70.

Liability for personal injury or death caused by trespassing or intruding livestock, 49
A.L.R.4th 710.

3A C.J.S. Animals § 268.

13-502. Legal fence.

There was in force in this state, at the time of the occurrence in question, a
certain statute which describes a legal fence as follows:

(Quote or paraphrase the applicable parts of the statute in question.)

If you find from the evidence that the lands or crops of the plaintiff were enclosed
within a legal fence, then you are instructed that the plaintiff had complied with
the law.

DIRECTIONS FOR USE

This instruction is to be used with UJI 13-501 but only if the evidence raises a
substantial issue that the damages were caused by the failure of the plaintiff to have his
crops or land enclosed by a legal fence.
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Committee comment. - The lawyers and judge involved in a case of this nature are
directed to Article 16 of Chapter 77 of the 1978 Compilation of the New Mexico
Statutes. Section 4 states the specifications of a barbed wire fence. Section 6 lists the
specifications of a board fence. Section 7 declares the required specifications of a pole
and post fence. Section 8 describes the requirements of a stone, adobe or woven wire
fence.

The format of this instruction is similar to that used in Chapter 15 but has been modified
to fit the particular situation. Whether or not excuse or justification is applicable in a
case for damages arising out of trespassing animals apparently has not been decided
by the New Mexico appellate courts.

13-503. Livestock on fenced highway.

There was in force in this state, at the time of the occurrence in question, a
certain statute which provided:



"It is unlawful for any person negligently to permit livestock to wander or graze upon any
fenced highway at any time".

If you find from the evidence that the defendant violated this statute in the
specific manner claimed by the plaintiff, then you are instructed that such
conduct constituted negligence as a matter of law.

DIRECTIONS FOR USE

This instruction is a quotation from 66-7-363B NMSA 1978 and is the instruction which
will be used in most cases involving livestock wandering or grazing on a fenced
highway.

As with other contentions of negligent conduct, it is necessary that the plaintiff prove
specific negligence and that the jury not be cast adrift with such an indefinite term.

The usual tort instructions explaining negligence, ordinary care and duty should all be
given with this instruction.

This instruction will need to be modified if any other pertinent provision of the statute
dealing with animals on the highway is involved. It should be pointed out that the
legislature has not used the requirement of negligence with reference to Subsection A
of the statute, but has with reference to Subsection C, and, therefore, care need be
exercised in drafting the instruction applicable to the particular facts and circumstances
of the case in question.

E R S R S

Committee comment. - New Mexico appellate courts have pointed out that the doctrine
of res ipsa loquitor does not always apply merely because an accident involving
livestock occurs on a highway. Akin v. Berkshire, 85 N.M. 425, 512 P.2d 1261 (Ct. App.
1973).

The mere fact that an animal is on the highway, of itself, is not evidence of negligence.
Mitchell v. Ridgway, 77 N.M. 249, 421 P.2d 778 (1966); Steed v. Roundy, 342 F.2d 159
(10th Cir. 1965); Hyrum Smith Estate Co. v. Peterson, 227 F.2d 442 (10th Cir. 1955);
Poole v. Gillison, 15 F.R.D. 194 (E.D. Ark. 1953).

The word "negligently” was added to Subsection B of 66-7-363 NMSA 1978 by the 1965
legislature. In other words, the owner or keeper of livestock who did not "permit" his
livestock to wander or graze on the highway was not liable, but now there is need for a
further element of proof and a finding to support a judgment.

In 1966, the legislature overruled the court-enunciated principle of law from the case of
Grubb v. Wolfe, 75 N.M. 601, 408 P.2d 756 (1965) with the enactment of Subsection C
of 66-7-363 NMSA 1978. This provision, of course, applies only in unfenced rangeland.



Other livestock cases which should be reviewed and analyzed in preparing jury
instructions in this area are: Dean v. Biesecker, 87 N.M. 389, 534 P.2d 481 (1975);
Carrillo v. Hoyl, 85 N.M. 751, 517 P.2d 73 (Ct. App. 1973); Tapia v. McKenzie, 85 N.M.
567, 514 P.2d 618 (Ct. App. 1973); Lebow v. Mcintyre, 79 N.M. 753, 449 P.2d 661 (Ct.
App. 1968); Carrasco v. Calley, 79 N.M. 432, 444 P.2d 617 (Ct. App. 1968); Knox v.
Trujillo, 72 N.M. 345, 383 P.2d 823 (1963).

Reference should also be made to 30-8-13 and 30-8-14 NMSA 1978.
This instruction was numbered UJI Civ. 5.2 in the first edition.
ANNOTATIONS

Law reviews. - For article, "Survey of New Mexico Law, 1979-80: Torts," see 11 N.M.L.
Rev. 217 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 4 Am. Jur. 2d Animals 8§ 141.

Owner's liability, under legislation forbidding domestic animals to run at large on
highways, as dependent on negligence, 34 A.L.R.2d 1285.

Liability of person, other than owner of animal or owner or operator of motor vehicle, for
damage to motor vehicle or injury to person riding therein resulting from collision with
domestic animal at large in street or highway, 21 A.L.R.4th 132.

Liability of owner or operator of vehicle for damage to motor vehicle or injury to person
riding therein resulting from collision with domestic animal at large in street or highway,
21 A.L.R.4th 159.

Liability of owner of animal for damage to motor vehicle or injury to person riding therein
resulting from collision with domestic animal at large in street or highway, 29 A.L.R.4th
431.

3A C.J.S. Animals § 248.

13-504. Riding animals on highway after dark.

A person is liable for damages proximately caused by riding a horse [or other
animal] after dark upon the traveled portion of any highway which is normally
used by motor vehicles.

DIRECTIONS FOR USE

This instruction should be used in cases involving accidents arising out of livestock
being driven along a highway after dark.
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Committee comment. - See 66-7-363A NMSA 1978.

13-505. Livestock on unfenced highway.

Owners of livestock ranging in pastures through which unfenced roads or
highways pass are liable for damages proximately caused by collisions of
vehicles with the livestock, only if the owner of the livestock was negligent in
some manner other than allowing the livestock to range along the highway.

DIRECTIONS FOR USE

The statute upon which this instruction is predicated (66-7-363C NMSA 1978) was
passed by the legislature with an emergency clause, in order to overrule the opinion of
the New Mexico Supreme Court in the case of Grubb v. Wolfe, 75 N.M. 601, 408 P.2d
756 (1965).

The UJI definition for negligence (UJI 13-1601) would need to be used with this
instruction.
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Committee comment. - An example of the type of specific negligence required would
be putting salt or minerals on the highway so that the cattle had to get on the highway in
order to reach the salt or minerals. Another example would be where the roundup of the
cattle was held on the highway or the cattle were being detained on the highway.

It was the opinion of the committee that the words "along the highway" should be
stricken and, in lieu thereof, there should be used the words "in pastures” for better
understanding by the jury. Likewise, to include in the instructions the exact words of the
statute, "specific negligence”, would probably be further confusing to the jury. However,
the committee recognizes that it would hardly be error for the trial court to instruct the
jury in accordance with the verbatim words of this or any other statute. The changes in
phraseology from the statute to this instruction are solely suggestions for the better
understanding of the jury.

13-506. Liability of dog owner.

An owner of adog is liable for damages proximately caused by the dog if the
owner knew, or should have known, that the dog was vicious or had a tendency
or natural inclination to be vicious.

[The owner of such adog is not liable to the person injured, if the injured person
had knowledge of the propensities of the dog and wantonly excited it or
voluntarily and unnecessarily put himself in the way of the dog.]



DIRECTIONS FOR USE

This instruction should be used when the issue and the evidence is that of damages
from attack or bite by a dog.
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Committee comment. - Section 77-1-10 NMSA 1978 states that it is unlawful for a
person to keep an animal known to be vicious and liable to attack and injure human
beings unless the animal is secure.

Reference to the case of Perkins v. Drury, 57 N.M. 269, 258 P.2d 379 (1953), should be
made by the trial lawyers and the court in any case involving a claim of damages as the
result of an attack by a domestic animal. It is apparent that the common law prevails in
this area in New Mexico. Scienter on the part of the defendant is required. The vicious
propensity of the dog must have been previously manifested against a human being. It
is insufficient that the dog exhibited vicious tendencies toward other animals.

See also the case of Torres v. Rosenbaum, 56 N.M. 663, 248 P.2d 662 (1952).

In the first edition, the substance of this instruction was covered by UJI 5.3.
ANNOTATIONS

Instruction mandatory in dog-bite cases. - It is error for the district court to give jury

instructions on the issues of negligence and contributory negligence when this

mandatory instruction states the entire law of liability and relief from liability in

connection with dog-bite injuries. Aragon v. Brown, 93 N.M. 646, 603 P.2d 1103 (Ct.

App. 1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 4 Am. Jur. 2d Animals § 114 et seq.

Liability of owner of dog known by him to be vicious for injuries to trespasser, 64
A.L.R.3d 1039.

3A C.J.S. Animals § 232.

CHAPTER 6
COMMON CARRIERS

Introduction

The instructions contained in this chapter should not preclude the court from giving
other instructions justified by the evidence, e.g., Chapter 12 (Motor Vehicles), Chapter



13 (Owners and Occupiers of Land Tort Liability), and Chapter 16 (Tort Law -
Negligence).

Railroads may eject passengers under certain circumstances (63-2-2M NMSA 1978).

[As amended, effective January 1, 1987.]

13-601. Passenger - Train, plane, bus, taxi; definition.

A passenger is a person who, with the actual or implied consent
of a carrier, is in the act of boarding, has boarded or is in
the act of alighting
from the
.................................................... (Description

of
vehicle operated by carrier).

DIRECTIONS FOR USE

This instruction should be used only in those cases where there is an issue as to
whether a person is in fact a passenger on a common carrier.

[As amended, effective January 1, 1987.]
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Committee comment. - The term "carrier" applies to all carriers authorized by law to
transport persons from place to place for hire regardless of the type of vehicle used. It
does not apply to elevators, escalators and similar means of conveyance. See
Committee Comment to UJI 13-602.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 14 Am. Jur. 2d Carriers § 740.

13 C.J.S. Carriers § 504.

13-602. Passenger - Elevator, escalator; definition.

No instruction drafted.

E R I R S S

Committee comment. - The committee believes that this subject is adequately covered
in Chapter 13.



13-603. Duty of carrier; boarding or alighting.

It was the duty of the defendant to use a reasonably safe place
for the
passenger to board or alight from its
(Desc
ribe vehicle)

DIRECTIONS FOR USE

In the blank line at the end of this instruction, the trial court should add the word
describing the type of vehicle involved, whether it is a train, plane, bus, taxi or any other
type of common carrier.

[As amended, effective January 1, 1987.]

*khkkkhkkhkkhkrkhkhhkhkrkkkkkhkk*k

Committee comment. - The word "use" was adopted in preference to the word
"provide" or some other synonymous word because not all common carriers provide
facilities for boarding or alighting and because a common carrier, in some instances,
may be required to use an area specified by a municipality or other governing authority.

The duty of common carriers is to use ordinary care under the circumstances. Ellis v.

Southern Pac. Co., 50 N.M. 76, 169 P.2d 551 (1946); Archuleta v. Jacobs, 43 N.M. 425,

94 P.2d 706 (1939); Thayer v. Denver & R.G.R.R., 21 N.M. 330, 154 P. 691 (1916).
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 14 Am. Jur. 2d Carriers 88 983, 984, 999.

Duty and liability of carrier as to "step box" or other device to facilitate entering and
leaving car, 20 A.L.R. 914.

Carrier's liability to person in street or highway for purpose of boarding its vehicle, 7
A.L.R.2d 549.

Falling on alighting where carrier's negligence is predicated on open door, 7 A.L.R.2d
1427.

Liability of taxicab carrier to passenger injured while alighting from taxi, 98 A.L.R.3d
822.



Liability of motor carrier for injury or death of passenger inflicted by the vehicle from
which he has alighted, 58 A.L.R.2d 932.

Liability of taxicab carrier to passenger injured while boarding vehicle, 75 A.L.R.2d 988.
Duty and liability of carrier by motorbus to persons boarding bus, 93 A.L.R.2d 237.

Application of res ipsa loquitur doctrine to accidents incurred by passenger while
boarding or alighting from a carrier, 93 A.L.R.3d 776.

Liability of taxicab carrier to passenger injured while alighting from taxi, 98 A.L.R.3d
822.

Liability for injury on, or in connection with, escalator, 1 A.L.R.4th 144,

13 C.J.S. Carriers 88 542 to 551.

13-604. Duty of carrier; facilities.

It was the duty of the defendant to use ordinary care to provide and maintain in a
safe and suitable condition the facilities which it made available for the use of its
passengers or persons accompanying, waiting for or meeting passengers.

DIRECTIONS FOR USE

This instruction would apply to all facilities provided by a common carrier, within its
stations, parking lots and other facilities maintained by it.

[As amended, effective January 1, 1987.]
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Committee comment. - See Dominguez v. Southwestern Greyhound Lines, 49 N.M.
13, 155 P.2d 138 (1945), where plaintiff was denied recovery for injuries suffered when
she fell while leaving the bus depot because of a change in grade at the depot entrance;
and Riseling v. Potash Mines Transp. Co., 76 N.M. 544, 417 P.2d 38 (1966), where a
passenger failed to prove that the bus driver was negligent in the operation of the bus
door which caused injury to the passenger.

ANNOTATIONS
Law reviews. - For survey of 1990-91 tort law, see 22 N.M.L. Rev. 799 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 14 Am. Jur. 2d Carriers § 871.



Duty and liability of carrier toward one accompanying departing passenger or present to
meet incoming one, with respect to conditions at or about station, 92 A.L.R. 614.

Products liability: equipment and devices directly relating to passengers' standing or
seating safety in land carriers, 35 A.L.R.4th 1050.

13 C.J.S. Carriers 88 532 to 541.

13-605. Ordinary care.

The defendant as a common carrier has a duty to exercise ordinary care for the
safety of its passengers and their property.

[As amended, effective January 1, 1987.]
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Committee comment. - New Mexico does not have a special statute creating a higher
duty of care for common carriers. The duty of the carrier to protect passengers from
injuries by third persons appears to be that of ordinary care under the circumstances.
See Smith v. Greyhound Lines, 382 F.2d 190 (10th Cir. 1967).

No special instructions are required with reference to the duty of a common carrier to
disabled, infirm or intoxicated persons or to children.

ANNOTATIONS

Law reviews. - For annual survey of New Mexico law of torts, see 16 N.M.L. Rev. 85
(1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Liability of operator of ambulance service
for personal injuries to person being transported, 68 A.L.R.4th 14.

CHAPTER 7
CONDEMNATION; EMINENT DOMAIN

Introduction

The instructions in this chapter generally contemplate condemnation by the state under
the alternative procedure (42-2-1 NMSA 1978 et seq.). When municipalities, counties,
public utilities, etc., are involved, these instructions can be used with minor changes.
The instructions will also be useful in inverse condemnation actions.

[As amended, effective January 1, 1987.]



13-701. Statement of the case and issues; burden; duty;
condemnation proceedings.

This is a condemnation proceeding.

The ............ (here state name of condemning authority)
has
filed this lawsuit against the[owner(s)] [tenant(s)], ... (here
state name of
owner/tenant or party in interest) to condemn the property
commonly described as:

(Here give common, lay description and location of property.)
The date of the taking was
.................................. (Here state
legal date of taking)
The condemning authority contends the damages
of ........ ..., are $ .............
The [owner] [tenant] claims the damages are $§ ............

Each party has the burden of proving its claims by the
greater weight of the evidence, which means that you must be
persuaded, considering all of the evidence in the case, that the
claims on which the party has the burden of proof are more
likely true than not true.

It is your duty to determine, from the greater weight of the
evidence, the amount of money damages to be paid the [owner]
[tenant] as just compensation for the taking.

DIRECTIONS FOR USE
In completing the blanks in this instruction it is not necessary to use the full legal name
of condemning authority or legal description of the property involved. All that is
necessary is reasonable identification.
This instruction is the "statement of issues" to be used in eminent domain proceedings
in lieu of UJI 13-302. The issues to be decided by the jury in each case should be
delineated in simple, concise, understandable terms.
When a leasehold estate is involved, in lieu of the word "owner" use the word "tenant".
[As amended, effective January 1, 1987.]
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Committee comment. - As practically all condemnations are filed under the alternative
procedure (42-2-1 NMSA 1978 et seq.), rather than under the Eminent Domain Code



(42A-1-1 NMSA 1978 et seq.), this instruction is framed for the alternative procedure.
The committee has not prepared instructions under the commissioners' de novo appeal
procedure (42A-1-21 NMSA 1978) but leaves this to the court and counsel, should such
a case arise. In this connection, see Transwestern Pipe Line Co. v. Yandell, 69 N.M.
448, 367 P.2d 938 (1961), involving a commissioners' appeal proceeding, together with
the cases cited therein, as well as 2 Nichols, Eminent Domain § 432, p. 1139 (2d ed.);
27 Am. Jur. 2d Eminent Domain 8§ 668 et seq. Also see Wells v. Arch Hurley
Conservancy Dist., 89 N.M. 516, 554 P.2d 678 (Ct. App. 1976) and U.S. v. 46,672.96
Acres of Land, 521 F.2d 13 (10th Cir. 1975).

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 88§ 627
et seq., 896, 897, 898.

Right to open and close argument in trial of condemnation proceedings, 73 A.L.R.2d
618.

13-702. Power to condemn; constitution.

b 1+ = (here
state the name
of the condemning authority) has the right by law to condemn
the property involved in this case.

The property was taken for public use.

The Constitution of New Mexico provides that private
property shall not be taken for public use [or damaged] without
just compensation.

DIRECTIONS FOR USE

This basic instruction should be given in all cases, followed by either the supplemental
instructions on full taking, or supplemental instructions for partial taking or instructions
relating to situations where there is no taking but damages result to the property.

[As amended, effective January 1, 1987.]
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Committee comment. - N.M. Const., art. Xl, 8§ 18, makes corporations, like individuals,
subject to the eminent domain power.

See N.M. Const., art. I, 8 20. For "just compensation”, see Board of Comm'rs v.
Gardner, 57 N.M. 478, 260 P.2d 682 (1953).



From the procedural standpoint, there are two alternative methods of condemning
property for public use: (1) The commissioner method with a jury trial de novo on
appeal, (2) the direct method. (See 42-2-1 through 42-2-16 NMSA 1978.) These
instructions are applicable under either procedural method adopted, although not
specifically drafted for commissioner-type procedure.

The constitutional provision does not require payment in advance of the taking. State
Hwy. Comm'n v. Ruidoso Tel. Co., 73 N.M. 487, 389 P.2d 606 (1963); Timberlake v.
Southern Pac. Co., 80 N.M. 770, 461 P.2d 903 (1969).

Section 42-2-6 NMSA 1978 provides that no order of entry to any property being taken
from a private property owner for rights-of-way may be granted until there is deposited
with the clerk of the court the amount offered as just compensation. The section also
provides conditions for disbursement of the deposit and defines the amount of the
minimum award.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8 476.

13-703. Full taking; fair market value.

In this case, the owner's entire parcel was taken. The owner is entitled to money
damages equal to the fair market value of the property on the date of taking.

DIRECTIONS FOR USE

This instruction will be used only where all of a given property was taken, and the
problems of partial taking or residual damage are absent.

The definition of fair market value, UJI 13-711, will be given, along with other
appropriate instructions.

This instruction is not to be used when UJI 13-707 or 13-709 is used.

[As amended, effective January 1, 1987.]
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Committee comment. - The measure of damages for a full taking is the fair market
value of the land. State ex rel. State Hwy. Comm'n v. Hesselden Inv. Co., 84 N.M. 424,
504 P.2d 634 (1972); Transwestern Pipe Line Co. v. Yandell, 69 N.M. 448, 367 P.2d
938 (1961); Board of Comm'rs v. Gardner, 57 N.M. 478, 260 P.2d 682 (1953); and
Board of County Comm'rs v. Slaughter, 49 N.M. 141, 158 P.2d 859 (1945).



The term "money damages" is all-inclusive and is intended to include "just
compensation” under N.M. Const. Art. Il, 8 20, and "measure of compensation and
damages", as used in § 42A-1-24 NMSA 1978.

The word "property”, as used in this chapter, includes real property, personal property
and all interests therein.

There are many ways to determine damages, including, but not limited to, sales and
income.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain § 627 et
seq.

13-704. Partial taking; fair market value.

In this case, only a part of the defendant's property was taken. The money
damages to be paid the owner for the property actually taken is the difference
between the fair market value of the entire property immediately before the taking
and the fair market value of the remaining property immediately after the taking.

DIRECTIONS FOR USE

This instruction is not appropriate in cases involving partial condemnation of leaseholds.
If a case is presented where there are multiple defendants owning separate properties,
it is suggested that "each owner's" be inserted in lieu of the singular possessive.

[As amended, effective January 1, 1987.]
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Committee comment. - See State ex rel. State Hwy. Comm'n v. Hesselden Inv. Co., 84
N.M. 424, 504 P.2d 634 (1972); El Paso Elec. Co. v. Pinkerton, 96 N.M. 473, 632 P.2d
350 (1981); City of Clovis v. Ware, 96 N.M. 479, 632 P.2d 356 (1981). Where multiple
interests are involved in a single tract, each party with a separate interest may be
entitled to a separate trial. If multiple interests in a single tract are tried in a single
lawsuit, then each defendant is entitled to an instruction applicable to defendant's
interest, as parties are always entitled to instructions on theories of the case when
supported by the evidence. [As revised, effective November 1, 1991.]

ANNOTATIONS
Value based on highest and best use. - The value of the property is determined by

considering not merely the uses to which it was applied at the time of condemnation, but
the highest and best uses to which it could be put. Determination of the highest and



best use should be made with regard to the existing business or wants of the
community, or such as may be reasonably expected in the immediate future. City of
Albuquerque v. PCA-Albuquerque #19, 115 N.M. 739, 858 P.2d 406 (1993).

Devaluation caused by public perception compensable. - In a partial condemnation
action, a property owner is entitled to receive as compensation the diminution in value
of the remainder of the property caused by public perception of the use to which the
condemned property will be put. Under this view, compensation is awarded for loss of
market value even if the loss is based on fears not founded on objective standards. City
of Santa Fe v. Komis, 114 N.M. 659, 845 P.2d 753 (1992).

Law reviews. - For note, "Property Owners in Condemnation Actions May Receive
Compensation for Diminution in Value to Their Property Caused by Public Perception:
City of Santa Fe v. Komis," see 24 N.M.L. Rev. 535 (1994).

13-705. Partial taking; damages/benefits to land remaining.

In addition to the money damages to be paid to the owner for
the property actually taken, you shall determine whether the
owner should also recover special items of money damages in
connection with the remaining property. In so doing, you shall
first determine whether the following special items of claimed
damages have been proved by the owner:

(NOTE: The trial lawyers and judge will need here
to insert the particular elements of special damages, depending
upon the trial proof, such as:

(a) Change of grade;

(b) Loss of view;

(c) Impaired ingress, egress and circuitous indirect
access, etc.;

(d) Cost of fencing;
(e) Reestablishment of parking areas and signs;
(f) Loss of fertilizing;
(g) Reestablishment of irrigation works;
(h) Relocation expenses.)
Any damages so proved must be reduced to the extent it is

proved
by the .. e e e e e e e e e



... (here state name of

condemning authorty) that the proposed ............ (insert
type of project) project will result in benefits to the
remaining property. If you find that any, or all, of the owner's
claimed items of special damages have been proved, then you
shall consider whether the ............ (here state name of
condemning authority) has proved that the proposed project will
benefit the remaining property in any of the following
particulars:

(NOTE: The trial lawyers and judge will need here
to insert the particular elements of special damages, depending
upon the trial proof, such as:

(a) Improved access;
(b) Increased or decreased traffic flow;

(c) Desirability for commercial use.)
This determination should not change or, in any way, affect
the money damages to be paid to the owner for the property
actually taken.

DIRECTIONS FOR USE

This instruction, as indicated by the catchline, is to be used only when an issue is
presented by the owner as to damages to the remaining property, whether caused by or
in connection with the taking. When this instruction is utilized, it should be used in
conjunction with UJI 13-704, which would be applicable in determining the base amount
of compensation to be paid the owner for the property actually taken. In the event
multiple parties, owning separate properties, are involved, the words "each owner"
should be used. In inverse condemnation proceedings, the words "owner" and
"condemning authority” should be reversed since the condemnee is the moving party.

The New Mexico Supreme Court has not completely delineated the limits of special
damages recoverable but it would seem those enumerated would be applicable as well
as others which may be pertinent in a particular case.

[As amended, effective January 1, 1987.]

R I SRR S S

Committee comment. - See State ex rel. State Hwy. Comm'n v. Hesselden Inv. Co., 84
N.M. 424, 504 P.2d 634 (1972), as to the applicability of 22-9-9.1, 1953 Comp. (now
42A-1-26 NMSA 1978) to this instruction. The court in Hesselden held that the
instruction as to damage to the remainder tract should specifically set forth claimed
consequential or special items of damage. Under the provisions of § 42A-1-26 NMSA



1978, general or special benefits can be considered only as an offset against damages
to the remaining property. See also 6 Fla. Stat. Ann. 8§ 73.071 for a comparable uniform
instruction used in Florida.

As to damages, see Board of County Comm'rs v. Harris, 69 N.M. 315, 366 P.2d 710
(1962), where a change in highway grade making access difficult was held
compensable. See also Board of Trustees v. Spencer, 75 N.M. 636, 409 P.2d 269
(1965), dealing with disruption of irrigation water supply and City of Clovis v. Ware, 96
N.M. 479, 632 P.2d 356 (1981) (placement of a sewage treatment facility diminishing
the value of the remaining tract is compensable).

As to benefits, see City of Albuguerque v. Chapman, 76 N.M. 162, 413 P.2d 204 (1966);
Board of Trustees v. Spencer, supra; Transwestern Pipe Line Co. v. Yandell, 69 N.M.
448, 367 P.2d 939 (1961); and City of Tucumcari v. Magnolia Petroleum Co., 57 N.M.
392, 159 P.2d 351 (1953).

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 26 Am. Jur. 2d Eminent Domain 8 151;
27 Am. Jur. 2d Eminent Domain 88 627 et seq., 896.

Constitutionality of statute which permits consideration of enhanced value of lands not
taken, in fixing compensation for property taken or damaged in exercise of eminent
domain, 68 A.L.R. 784.

Deduction of benefits in determining compensation or damages in eminent domain, 145
ALR.7

Deduction of benefits in determining compensation or damages in proceedings involving
opening, widening or otherwise altering highway, 13 A.L.R.3d 1149.

29A C.J.S. Eminent Domain 88 303 to 307.

13-706. Entire taking of leasehold; damages to landlord.

The owner of the property taken is also the landlord under a
lease on the property for a term ending ............

The owner-landlord is entitled to recover money damages for
the total of the following:

(1) The net rental loss due for cancellation of the lease
for the remaining term;

(2) The depreciated value of the improvements the landlord
would have owned at the end of the lease term; and

(3) The fair market value of the land at the end of the
lease term.

All damages awarded for the above items shall be discounted



to present value as of the date of taking.

The term "net rental loss", as used in this instruction,
means the total rent payable by the tenant less the total
expenses, if any, payable by the landlord for the balance of the
lease term.

DIRECTIONS FOR USE

When this instruction is given, the blank in the first paragraph will need to be completed.
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Committee comment. - This instruction and the following instructions, relating to
landlord-tenant, are drafted in contemplation that the trial court will instruct on the
separate interests of each party and submit separate verdicts accordingly. In the past,
many courts relied on a single verdict representing the aggregate of all interests and
estates, utilizing the theory that property subject to a lease should be appraised and
valued as unencumbered by the lease to ensure that total damages awarded do not
exceed the fee value. The committee is of the opinion that such an approach ignores
the reality that the existence of a currently enforceable lease has a definite effect on the
value of the property which any prospective buyer would consider. One author in
commenting on this problem states that to evaluate the property as a whole tends to
plunge the valuation question "into a semantic bog which is not very helpful for
analytical purposes”. Polasky, The Condemnation of Leasehold Interests, 48 Va. L.
Rev. 477, 490. See also Hitchens, The Valuation in Condemnation Proceedings, 17 U.
Miami L. Rev. 245 (1963). The fact that, in a particular situation, the separate valuation
of the interests of the landlord and the tenant may result in a value exceeding the
unencumbered fee is not due to the multiple ownership of the property, but results from
the particular nature of the leasehold itself, such as where land is leased to a financially
responsible tenant at a high rental. Nichols, Eminent Domain 88 12.36, 12.42;
Cleveland Allerton Hotel, Inc. v. Commissioner, 166 F.2d 805 (6th Cir. 1948); and In re
Appropriation for Hwy. Purposes, 166 Ohio St. 249, 142 N.E.2d 219 (1957). In this
connection, the committee has carefully considered 42-2-15 D NMSA 1978, which
would permit a trial court to submit the claims of the landlord and the tenant in a single
charge, and then apportion the award between the separate interests. For the reasons
above stated, the committee feels such an approach would deny full and complete
compensation. In addition, this approach would contravene 42A-1-26 NMSA 1978,
where recovery of damages to the remainder tract in a partial taking can include
damages which "might otherwise be deemed noncompensable.” See 6 Fla. Stat. Ann. 8
73.071 for a comparable uniform instruction used in Florida.

Finally, it should be understood that this instruction assumes the nonexistence of a
condemnation clause in the lease. If the lease contains a condemnation clause, then
this instruction will have to be redrafted to conform therewith.



Ordinary business expenses, payable by the landlord, might include utility expenses,
taxes, repairs, janitorial services, etc.

13-707. Entire taking of leasehold; damages to tenant.
In this case, the taking of the property resulted in the termination of the lease.
The tenant is entitled to recover money damages for the total of the following:

(1) The value, at the time of taking, of all improvements and fixtures owned by the
tenant which have been taken; and

(2) The fair rental value of the remaining term of the lease, less the total rent due
the landlord for the same term, discounted to present value, as of the date of
taking.

DIRECTIONS FOR USE
When this instruction is given, it is not necessary to use UJIl 13-703.

UJI 13-712 should be used with this instruction.
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Committee comment. - Where there is an entire taking, the lease is deemed
terminated by the condemnation, and, except for the value of the leasehold
improvements owned by the tenant, the tenant is entitled to no compensation unless the
fair rental value of the property exceeds the contract rental. See generally 2 Nichols,
Eminent Domain 8 5.23(1), pp. 38, 39; 4 Nichols, Eminent Domain 88 12.42(1)-(3), pp.
163-177. The termination occurs by means of paramount title and gives the tenant no
claim against the landlord for the fact of termination itself. 2 Nichols, Eminent Domain 8§
5.23(3).

See Comments to UJI 13-709.

Paragraph (2) of this instruction should be given only if fair rental value exceeds the
contract rental stipulated in the lease.

If the property is taken under the Relocation Assistance Act (42-3-1 NMSA 1978 et

seq.), then certain additional relocation expenses can be recovered, as provided for in
such act.

13-708. Partial taking of leasehold; damages to landlord.

The owner of the property being taken is also the landlord
under the lease on the property for a term of years



ending ............

The owner-landlord is entitled to recover money damages for
the sum total of the following:

(1) The depreciated value of improvements taken and which
the landlord would have owned at the end of the lease;

(2) The value of the land taken and which the landlord would
have owned at the end of the lease; and

(3) The cost of restoration of the remaining premises, if
required by the lease agreement.

DIRECTIONS FOR USE

This instruction, as indicated by the catchline, is to be used only when an issue is
presented by the lessor as to damages caused by the taking or in connection with the
remaining property. When this instruction is utilized, it should be used in conjunction
with UJI 13-704, which would be applicable in determining the amount of compensation
to be paid to lessor for the property actually taken. In the event that multiple parties,
leasing separate properties, are involved, the words "each lessor” should be used. In
inverse condemnation proceedings, the words "lessor" and "condemning authority”
should be reversed since the condemnee is the moving party.

[As amended, effective January 1, 1987.]
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Committee comment. - See State ex rel. State Hwy. Comm'n v. Hesselden Inv. Co., 84
N.M. 424, 504 P.2d 634 (1972), as to the applicability of 42-1-1 (now 42A-1-1) NMSA
1978 et seq., to this instruction, which case holds that the instruction, as to damage to
the remainder tract, should specifically set forth claimed consequential or special items
of damage. Under the provisions of 42-1-1 (now 42A-1-1) NMSA 1978 et seq., general
or special benefits can be considered only as an offset against damages to the
remaining property. See also 6 Fla. Stat. Ann. 8 73.071 for a comparable uniform
instruction used in Florida.

As to damages, see Board of County Comm'rs v. Harris, 69 N.M. 315, 366 P.2d 710
(1962), where a change in highway grade, making access difficult, was held
compensable. See also Board of Trustees v. Spencer, 75 N.M. 636, 409 P.2d 269
(1965), dealing with disruption of irrigation water supply.

As to benefits, see City of Albuquerque v. Chapman, 76 N.M. 162, 413 P.2d 204 (1966);
Board of Trustees v. Spencer, supra; Transwestern Pipe Line Co. v. Yandell, 69 N.M.
448, 367 P.2d 938 (1961); and City of Tucumcari v. Magnolia Petroleum Co., 57 N.M.
392, 259 P.2d 351 (1953).

13-709. Partial taking of leasehold; damages to tenant.



At the time of the taking, the tenant had a lease on the
property for a term ending ............

The tenant is entitled to recover money damages for the
value of the leasehold loss, which you find to have resulted
from the taking. You shall determine any loss as follows: from
the fair rental value of the lease property immediately before
the taking, subtract the fair rental value of the remaining
lease property immediately after the taking. [From the resulting
loss of the fair rental value, subtract the reduction in rent
provided for in the condemnation clause of the lease.]

[The tenant is also entitled to the value of the loss
resulting from the taking or devaluation of the fixtures and
improvements which were owned by the tenant.]

Damages for leasehold loss should be discounted to present
value as of the date of taking.

DIRECTIONS FOR USE

This instruction, as indicated by the catchline, is to be used only when an issue is
presented by the lessee as to damages caused by the taking to, or in connection with,
the remaining property. When this instruction is utilized, it should be used in conjunction
with UJI 13-705, which is applicable in determining the amount of compensation to be
paid lessee for the property actually taken. In the event that multiple parties, leasing
separate properties are involved, the words "each lessee" should be used. In inverse
condemnation proceedings, the words "lessee" and "condemning authority” should be
reversed since the condemnee is the moving party.
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Committee comment. - As to the tenant's right to recover damages for that part of the
land taken, see 1 American Law of Property 8§ 354 (1953); 4 Nichols, Eminent Domain §
12.42(2), note 2; and 43 lowa Law Rev. 279, 283-84 (1954).

See also Committee Comment under UJI 13-706 and 13-708.

Concern may arise over restoration or relocation expenses and, in this connection, see
Board of Trustees v. B.J. Serv., Inc., 75 N.M. 459, 406 P.2d 171 (1965) and 42-1-1
(now 42A-1-1) NMSA 1978 et seq., which provides that all elements, enhancing or
diminishing fair market value, should be considered, even though some damages in
themselves might otherwise not be compensable. See 42A-1-26 NMSA 1978.

13-710. Damages without taking.

In this case, none of the owner's property was taken. However, if you find that the
property was damaged by the project, you should award the owner the difference



between the fair market value of the property immediately before the damage and
the fair market value immediately after the damage.

DIRECTIONS FOR USE

If the jury finds owner entitled to compensation where no land was taken, but damage
was suffered, then the above instruction, giving the measure or yardstick of damages, is
proper. Instances of liability in such cases are rare, but do exist, as in the Harris case
below.
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Committee comment. - This instruction would normally only be used in inverse
condemnation cases. See 42A-1-29 NMSA 1978.

See Board of County Comm'rs v. Harris, 69 N.M. 315, 366 P.2d 710 (1961), where no
land was taken, but owner recovered under "before and after rule", where damage
resulted from change in grade of street, making access to business more difficult.

Also see Public Serv. Co. v. Catron, 98 N.M. 134, 646 P.2d 561 (1982), where the court
held that the owner of private property may obtain compensation, even without an
actual taking, if the owner can show consequential damages and the damage is
different in kind, and not merely degree, from that suffered by the public in general. This
is consistent with the court's earlier holding in McClure v. Town of Mesilla, 93 N.M. 447,
601 P.2d 80 (Ct. App. 1979).

ANNOTATIONS

Crop damage as element of damages in eminent domain action. - It is not an error
for a trial court to give this instruction, allowing the jury to consider crop damage as an
element of special damages in an eminent domain action, in that an existing crop is a
condition which a willing, unobligated buyer would consider in arriving at a price for the
property, and any damage to or loss of a crop is properly considered special or
consequential damages. El Paso Elec. Co. v. Pinkerton, 96 N.M. 473, 632 P.2d 350
(1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 26 Am. Jur. 2d Eminent Domain § 214.
Right under constitutional provision against taking or damaging, to recover in other than
an eminent domain proceeding, for consequential damages to property no part of which

is taken, 20 A.L.R. 516.

29A C.J.S. Eminent Domain 8§ 284.

13-711. Fair market value; definition.



Fair market value is considered to be the highest amount of cash a willing seller
would take, and a willing buyer would offer, for the property if it were offered for
sale in the open market for a reasonable time to find a purchaser, buying with
knowledge of all the uses to which the property is suitable or adaptable; the seller
not being required to sell nor the purchaser being required to purchase.

DIRECTIONS FOR USE

This instruction is necessary in every condemnation case, except when the only
property interest involved is that of the tenant.
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Committee comment. - New Mexico authority supporting this definition will be found in
Board of Comm'rs v. Gardner, 57 N.M. 478, 260 P.2d 682 (1953) and Transwestern
Pipe Line Co. v. Yandell, 69 N.M. 448, 367 P.2d 938 (1961) and El Paso Elec. Co. v.
Pinkerton, 96 N.M. 473, 632 P.2d 350 (1981). The Yandell case pointed out, however,
that in condemnation cases the element of the willing seller is lacking. See also Allen v.
McClellan, 75 N.M. 400, 405 P.2d 405 (1965), rev'd on other grounds, 77 N.M. 801, 427
P.2d 677 (1967).

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8§ 298,
299, 300.

29A C.J.S. Eminent Domain § 147.

13-712. Fair rental value; definition.

Fair rental value is considered to be the highest amount of cash a willing owner
would take and a willing tenant would offer for the lease of the property if it were
offered for lease in the open market for a reasonable time to find a tenant, leasing
with knowledge of all the uses to which the property was suitable or adaptable;
the owner not being required to lease nor the tenant being required to rent.

The rent actually paid is one factor which you may consider, along with all the
other evidence of fair rental value at the time of taking.

DIRECTIONS FOR USE

This instruction should be used when there is an entire taking of property under lease
for determination of just compensation for the tenant. It should also be used when there
has been a partial taking and resulting damages to the tenant are to be determined, if
the lease is not terminated by the partial taking.



This instruction is to be used with UJI 13-707 and 13-709.
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Committee comment. - The foregoing instruction has not, heretofore, been included in
uniform instructions or stock instructions because the rule of law, prior to the adoption of
the alternative procedures (42-2-1 NMSA 1978 et seq.), was that only one award was
given and the court apportioned that amount between the landlord and the tenant. This
may still be the federal rule, but it is not the New Mexico rule. Such procedure can result
in inequities to the tenant and, therefore, the committee has prepared an instruction
comparable to the fair market value instruction which is applicable to the landlord. See
Committee Comment to UJI 13-707 and 13-711.

13-713. Present value; determination; discount.

In fixing the amount you may award for damages arising in the future, you must
reduce the total of such damages by making allowance for the fact that any award
you make would, if properly invested, earn interest. To determine "present value",
you should, therefore, allow a reasonable discount for the earning power of such
money and arrive at the present cash value of the total money damages, if any.

Damages, not arising in the future, shall not be discounted.
DIRECTIONS FOR USE

This instruction should be given whenever the term "present value” is used in the body
of the instruction, such as in UJI 13-707 and 13-709.
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Committee comment. - This instruction is taken from the chapter on damages and
applies to all cases where discount is required in order to determine present value. See
also State ex rel. State Hwy. Comm'n v. Steinkraus, 76 N.M. 617, 417 P.2d 431 (1966).

13-714. Consideration of land uses.

In determining damages, you will consider the uses made of the property at the
time of taking and also the highest and best uses for which the property may
have been suitable and adaptable in the near future.

DIRECTIONS FOR USE

This instruction is proper where there is evidence that the location of the property and
its adaptability for special uses affects the market value.
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Committee comment. - For authority from the federal bench involving condemnation of
New Mexico lands, see United States v. Cox, 190 F.2d 293 (10th Cir.), cert. denied, 342
U.S. 867, 72 S. Ct. 107, 96 L. Ed. 652 (1951). See also State ex rel. State Hwy.
Comm'n v. Pelletier, 76 N.M. 555, 417 P.2d 46 (1966); City of Albuquerque v.
Chapman, 76 N.M. 162, 413 P.2d 204 (1966); and United States v. Jaramillo, 190 F.2d
300 (10th Cir. 1951); and U.S. v. 46,672.96 Acres of Land, 521 F.2d 13 (10th Cir. 1975).

In U.S. v. 77,819.10 Acres of Land, 647 F.2d 104, cert. denied, 456 U.S. 926, 102 S. Ct.
1971, 72 L. Ed. 2d 441 (1981), the court held that the standard in determining whether
the owner has demonstrated an alternative highest and best use is whether there is a
reasonable probability that the land is physically adapted for such use and there is a
need for such use in the reasonably near future.

In U.S. v. 46,672.96 Acres of Land, more or less, supra, the court held that where the
market for a particular use of land is created solely as a result of the project for which
the land is condemned, the value based on that use must be excluded.

ANNOTATIONS

Considerations as to damages in condemnation suit. - In a condemnation suit it was
proper for the jury, in fixing damages, to consider the property owner's plans for the
development of its property. However, the jury was entitled to have presented to it, for
its consideration, alternate plans for the further development of the property for
commercial purposes, as well as, evidence of other uses for which it was suitable or
adaptable, in determining the before and after fair market value of the property; thus,
the development of the property for commercial purposes is not being limited to the
owner's plans for such development. State ex rel. State Hwy. Dep't v. Kistler-Collister
Co., 88 N.M. 221, 539 P.2d 611, aff'd, 91 N.M. 240, 572 P.2d 1248 (1977).

Allowable exhibits and testimony. - In a condemnation suit, exhibits and testimony
offered by the state, proposing a redesign of a parking area and the utilization of this
area by reducing the width of the striped stalls from 10 feet to eight and one-half feet,
were elements to be considered in determining the difference between the before and
after fair market values, particularly in view of the fact that the property owner was
permitted to introduce evidence to show that the effect of the taking was to substantially
reduce the rental area of the proposed building because of lost parking space. State ex
rel. State Hwy. Dep't v. Kistler-Collister Co., 88 N.M. 221, 539 P.2d 611, aff'd, 91 N.M.
240, 572 P.2d 1248 (1977).

Evidence to assess damages occasioned by construction. - A condemnee may not
recover damages by way of expenses or loss of business for temporary inconvenience,
annoyance or interference with access occasioned by construction, unless the period of
construction is unduly long or the conduct of the condemnor causing the loss is
unreasonable, arbitrary or capricious; and where there is no evidence which would
warrant a finding that a period of construction was unduly long or that the contractor or
highway department acted unreasonably, arbitrarily or capriciously in accomplishing the



construction, the evidence, as to loss or damage by reason of construction, itself,
merited no legal recognition and should not have been admitted. State ex rel. State
Hwy. Dep't v. Kistler-Collister Co., 88 N.M. 221, 539 P.2d 611, aff'd, 91 N.M. 240, 572
P.2d 1248 (1977).

13-715. Expert testimony.

A witness who, by education or experience, has become expert in the appraisal of
property is permitted to state an opinion as to [market value] [rental value]
[damages] [other].

You should consider such expert opinion received in evidence and give it such
weight as you think it deserves, or you may reject it entirely.

DIRECTIONS FOR USE

Juries are entitled to be informed as to the status of expert withesses. This instruction or
that in the chapter referring to withnesses should be used when the court has permitted
expert testimony.

[As amended, effective January 1, 1987.]
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Committee comment. - Testimony of "experts" on other sales is hearsay and
sometimes of questionable validity, but the courts have held that there is a practical
need of proof and, therefore, in a proper situation, the general use restrictions on
hearsay evidence have been relaxed. City of Santa Fe v. Gonzales, 80 N.M. 401, 456
P.2d 875 (1969); State ex rel. State Hwy. Comm'n v. Atchison, T. & S.F. Ry., 76 N.M.
587, 417 P.2d 68 (1966); City of Albuquerque v. Chapman, 76 N.M. 162, 413 P.2d 204
(1966); El Paso Elec. Co. v. Pinkerton, 96 N.M. 472, 632 P.2d 350 (1981). See also 12
A.L.R.3d 1064.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8§ 674,
675, 685 et seq.

29A C.J.S. Eminent Domain 88 303 to 307.

13-716. Landowner's or tenant's value testimony.

An [owner] [tenant] may testify to the [fair market value] [fair rental value] of [his]
[her] [its] property, and that testimony may be considered by you the same as
that of any other witness expressing an opinion as to the [fair market value] [fair
rental value] of the property.



DIRECTIONS FOR USE

The landowner or the tenant has the right to express an opinion as to the fair market
value of the property. Selection of the bracketed material will depend upon whether it is
the landowner or the tenant testifying. When either testifies, the instruction is
appropriate.

[As amended, effective November 1, 1991.]
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Committee comment. - See City of Albuquerque v. Ackerman, 82 N.M. 360, 492 P.2d
63 (1971), and State ex rel. State Hwy. Comm'n v. Chavez, 80 N.M. 394, 456 P.2d 868
(1969). See also 20 Am. Jur. Evidence 8§ 892, p. 751.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral in the instruction and in the first
sentence of the Directions for Use.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8 674;
31 Am. Jur. 2d Expert and Opinion Evidence § 142.

29A C.J.S. Eminent Domain 88 303 to 307.

13-717. Comparable sales.

The price paid for similar or comparable property in the open market may be
considered by you in determining the value of the property condemned or
damaged. You may give such evidence the weight you deem proper; or you may
reject it entirely.

DIRECTIONS FOR USE

This instruction is proper when the jury has heard testimony of withesses on actual
sales.
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Committee comment. - For a statement of the general rule supporting the above
instruction, see 27 Am. Jur. 2d Eminent Domain § 692. See also State ex rel. State
Hwy. Comm'n v. Tanny, 68 N.M. 117, 359 P.2d 359 (1961).

The purchase price of the property actually involved in the condemnation may be
material.



See 15 Nichols, Eminent Domain § 21-3(1) (1962 ed.). See also State ex rel. State
Hwy. Comm'n v. Bassett, 81 N.M. 345, 467 P.2d 11 (1970) and State ex rel. State Hwy.
Comm'n v. Atchison, T. & S.F. Ry., 76 N.M. 587, 417 P.2d 68 (1966).

ANNOTATIONS

Party may not object where instruction modified to accommodate his evidence. -
Having presented evidence of another land sale by the condemnor, the condemnee
cannot then complain that the sale was an unfair measure of value, or that this
instruction should not have been modified so as to explain to the jury how they should
consider such evidence. El Paso Elec. Co. v. Real Estate Mart, Inc., 98 N.M. 570, 651
P.2d 105 (Ct. App. 1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 88 674,
685 et seq.

29A C.J.S. Eminent Domain 88 303 to 307.

13-718. Minimum and maximum values.

In determining [market value] [rental value], you must base
your findings on the evidence that has been presented to you.
You may not render a verdict in an amount less than the lowest,
nor more than the highest, estimate of damages.

In this case, the lowest estimate of damages was $§ ........
and the highest estimate was $§ ........

DIRECTIONS FOR USE

Material bracketed in the instruction will need to be selected depending upon the
particular circumstances of the case. The dollar blanks will need to be completed by the
trial court.
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Committee comment. - This is a proper guide to the jury as the verdict rendered
should not be based upon whim or caprice, but based upon evidence adduced at the
trial.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8§ 294,
295, 304, 305, 314.

13-719. Access; loss of.



The ............ (insert name of condemning authority) may
control, regulate and designate reasonable access to and from
the owner's property, but, if such control, regulation or
designation is unreasonable, the owner is entitled to
compensation for such limitation of this access.

DIRECTIONS FOR USE

If the court finds a fact issue present on the question of reasonableness, then the above
instruction would appear to be proper.
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Committee comment. - With one exception, no New Mexico case is to be found
allowing compensation for loss of access to an existing highway system. The exception
is Board of County Comm'rs v. Harris, 69 N.M. 315, 366 P.2d 710 (1961), where a
change of a highway grade, making access difficult, was held compensable.
Nevertheless, in the decision next discussed, denying compensation, the court
announced the principle contained in the above instruction on "Access".

Board of County Comm'rs v. Slaughter, 49 N.M. 141, 158 P.2d 859 (1945), holds that
damage to defendant's business, resulting from a change of a highway, diverting traffic
away from defendant's property, is noncompensable.

A series of recent cases, developing as a result of interstate highway projects, uniformly
holds that the right of direct access to the highway is subject to reasonable traffic
regulations. As long as there is access to the highway system, although involving
circuity of travel (which may be considerable), no damage results. As above mentioned,
however, the court in these cases recognizes the principle that an "unreasonable
interference” with the property owner's access, under the circumstances of a particular
case, might become compensable. See State ex rel. State Hwy. Comm'n v. Mauney, 76
N.M. 36, 411 P.2d 1009 (1966); State ex rel. State Hwy. Comm'n v. Lavasek, 73 N.M.
33, 385 P.2d 361 (1963); State ex rel. State Hwy. Comm'n v. Danfelser, 72 N.M. 361,
384 P.2d 241 (1963), cert. denied, 375 U.S. 969, 84 S. Ct. 487, 11 L. Ed. 2d 416
(1964); State ex rel. State Hwy. Comm'n v. Silva, 71 N.M. 350, 378 P.2d 595 (1962);
and State ex rel. State Hwy. Comm'n v. Brock, 80 N.M. 80, 451 P.2d 984 (1968); Hill v.
State Hwy. Comm'n, 85 N.M. 689, 516 P.2d 199 (1973).

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8§ 373.

Right of abutting owner to compensation for interference with access by bridge or other
structure in public street or highway, 45 A.L.R. 534.



Measure and elements of damage for limitation of access caused by conversion of
conventional road into limited-access highway, 42 A.L.R.3d 148.

13-720. Monetary interest on amount of award.

You are not to add interest to the amount of the award, in arriving at your verdict.
The court will add interest from the proper date.

DIRECTIONS FOR USE

To eliminate a possible element of doubt as to whether the award carries interest, this
instruction is recommended.
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Committee comment. - Under the direct method of condemnation, interest accrues on
the compensation fixed by judgment from the date the petition was filed. See 42-2-15
NMSA 1978.

In State Hwy. Dep't v. First Nat'l Bank, 91 N.M. 240, 572 P.2d 1248 (1977), it was held
that the trial court erred in including in the amount eligible to bear interest the sum of the
accrued interest on the unpaid balance of the award from the date of the petition to the
date of entry of judgment in the second trial.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8 364.

13-721. Remote and speculative elements.

You should not take into consideration anything which is remote, uncertain or
speculative.

DIRECTIONS FOR USE

This is a basic instruction which will be requested by one side or the other in the usual
condemnation action.
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Committee comment. - This follows the same principle expressed in other instructions
on the measure of damages, wherein appears the caution that "your verdict must be
based upon proof and not speculation, guess or conjecture”.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8§88 297,
322.

13-722. Special responsibility of jury.

The owner of property is usually reluctant to have [his] [her] [its] property taken.
Thus, [he] [she] [it] is not a willing seller. Nevertheless, [he] [she] [it] is entitled to
recover for damage to the property caused by the taking. You should exercise
care and good judgment in determining damages so that both the defendant and
the plaintiff are treated fairly. Each defendant should receive and the plaintiff
should pay just compensation, as required by law.

DIRECTIONS FOR USE

In the foregoing instruction, it is assumed that the plaintiff is the state or other
governmental agency and, thus, is either taking the land involved or causing damage
thereto and the defendant is the landowner, landlord or tenant. When the tenant is
involved in the condemnation proceedings, the word "owner" should be stricken and
modification should be made to show that it is the tenant who is reluctant to have his
interest in the property taken, or to lose his leasehold. In the appropriate case, perhaps
other designations of the parties may be required.

[As amended, effective November 1, 1991.]
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Committee comment. - Generally, in a condemnation action, the only issue left for the
determination of the jury, after all of the evidence has been presented, is the amount to
be awarded. Thus, the above special cautionary instruction is justified.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral throughout the instruction.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain 8§ 627
et seq., 897, 898.

Propriety and effect, in eminent domain proceeding, of argument or evidence as to
landowner's unwillingness to sell property, 17 A.L.R.3d 1449.

Propriety and effect, in eminent domain proceeding, of instruction to the jury as to
landowner's unwillingness to sell property, 20 A.L.R.3d 1081.

13-723. Jury view.,



You are permitted to use the knowledge gained by your view of the property to
interpret the evidence in the case.

DIRECTIONS FOR USE

When a jury view is made, a special instruction needs to be given to the jury before they
go to the scene, and the foregoing instruction can be included in the final instructions
before oral arguments.
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Committee comment. - See Transwestern Pipe Line Co. v. Yandell, 69 N.M. 448, 457,
367 P.2d 938 (1961); Board of Comm'rs v. Gardner, 57 N.M. 478, 260 P.2d 682 (1953)

and Board of County Comm'rs v. Little, 74 N.M. 605, 396 P.2d 591, 594 (1964), wherein
the court in a nonjury case said:

The fact trier is permitted to use the knowledge gained by a view of the premises, not
only to interpret the evidence offered, but also as independent evidence of the facts as
these appear to him.

See also City of Truth or Consequences v. Pietruszka, 81 N.M. 3, 462 P.2d 137 (1969).

Jury views are seldom used by the district courts anymore. They are of questionable
assistance to a jury which, now, usually has plats, diagrams, drawings and pictures from
every conceivable angle. Frequently, the scene has changed considerably at the time of
trial from what the facts were at the time of the taking. The granting or denying of a jury
view is within the sound discretion of the court.

In El Paso Elec. Co. v. Real Estate Mart, Inc., 98 N.M. 570, 651 P.2d 105 (1982), a
case in which the parties had agreed to a jury view of the property, it was held that the
condemnee was not entitled to reversal where the condemnors had improperly marked
one spot on the easement with a red flag. The record showed that the condemnee had
picked the spot, the condemnors marked it, there was no claim that the flags were in the
wrong place or that the distance was improperly measured and the trial court had
instructed the jury that the spot marked was not necessarily a typical spot.

ANNOTATIONS

Jury may also use knowledge from view as independent evidence. - Juries are
permitted to use their knowledge gained by a view of the property not only to interpret
the evidence offered in the case, but also as independent evidence of the facts as these
appear to them individually on the view. El Paso Elec. Co. v. Real Estate Matrt, Inc., 98
N.M. 570, 651 P.2d 105 (Ct. App. 1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain § 620 et
seq.



Right to view by jury, 77 A.L.R.2d 548.

Evidentiary effect of view by jury in condemnation case, 1 A.L.R.3d 1397.

13-724. Verdict in condemnation-eminent domain cases.

VERDICT

We find for the defendant [property owner] [landlord]
[tenant] in the sum of § ......

Foreperson

DIRECTIONS FOR USE

This form of a verdict should be sufficient in most cases. If there is a tenant, as opposed
to an owner, then the necessary change should be made in the form of verdict.

If there should be a case where the jury might find within the realm of the evidence, a
zero verdict then, of course, they can so indicate with this verdict. The jury already has
been informed by UJI 13-718 as to the minimum and maximum limits of their verdict.

[As amended, effective November 1, 1991.]

*kkkhkkhkkhkkhkkhkirkhkkkkhkhkk*k*k

Committee comment. - Verdicts are generally left to the special chapter in the
pamphlet containing verdicts, but in condemnation actions, generally, there can be but
one form of verdict and, therefore, the draft of a verdict is included here for the benefit of
the court and the bar.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991,
substituted "foreperson” for "foreman".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 27 Am. Jur. 2d Eminent Domain § 699 et
seq.

29A C.J.S. Eminent Domain 8§88 308 to 314.



CHAPTER 8
CONTRACTS AND UCC SALES

Introduction

These instructions cover both contracts actions and Uniform Commercial Code sales
actions (Article 2 of the UCC). Former Chapter 17 (UCC) is deleted. The instructions in
this contracts/sales chapter are divided into five subdivisions. First are the instructions
dealing with the formation of a contract. These instructions include not only definitional
elements, but also instructions addressing modification of a contract and the rights and
obligations of third parties to a contract. Second are the instructions dealing with breach
of contract. Third are the instructions dealing with interpretation of contract terms.
Fourth are the instructions dealing with defenses available to breach of contract claims.
Fifth are the instructions dealing with remedies available for breach of contract.

The instructions in this chapter have been written in an attempt to personalize the
instructions to the names of the parties and to tailor the instructions to the particular
factual disputes arising from the claimed breach of contract. Therefore, the instructions
seek to avoid the use of the terms "plaintiff* and "defendant” or "promisor" and
"promisee” or "seller" and "buyer." Instead, the names of the parties should be inserted.
Similarly, the instructions call for the insertion of the particular contract terms that are in
dispute or the particular ways in which the parties claim that the contract has been
breached. As with other chapters in these instructions, the key to the use of the
instructions lies in the proper use of the "theory of the case" instruction, UJI 13-302,
which should bear a large share of the burden of focusing the jury's attention on what is
in dispute and what law should apply. The theory of the case instruction should be
followed only by those instructions that are pertinent to the particular matters in dispute.
Definitional instructions should be used only where a matter is in dispute and the
definition is essential to guide the jury to the proper determination of the factual issue.

Definitional instructions can be incorporated in the statement of issues and, where this
is done, need not be repeated. This technique is especially useful in contract actions to
reduce the instructions given to the jury. When preparing instructions under this Chapter
the trial court and counsel are encouraged to study and employ the recommendations of
the Supreme Court in Gallegos v. Citizens Insurance Agency, 108 N.M. 722, 779 P.2d
99 (1989).

As a final caution, most contractual issues are determined by the trial court and not the
jury. The inclusion of an instruction in this chapter does not mean that the issue should
be submitted to the jury. Jury submission requires a genuine issue of fact arising from
conflicting evidence. Where reasonable minds may not differ upon an issue the trial
court makes the determination as a matter of law. Contract actions more than other civil
cases give rise to issues properly determined by the judge and not the jury.



Breach of contract claims will often arise in disputes that touch on other areas of the law
as well. Agency questions may be involved, requiring the inclusion of instructions from
Chapter 4. Negligence or other tort questions such as fraud or misrepresentation may
arise, requiring instructions from Chapters 16 or 14.

[Effective November 1, 1991.]

13-801. Contract; definition.

A contract is a legally enforceable promise [set of
promises]. In order for a promise [set of promises] to be
legally enforceable, there must be an offer, an acceptance,
consideration, and mutual assent.

[Any of these four requirements, although not expressly
stated, may be found in the surrounding circumstances, including
the parties' words and actions, what they wanted to accomplish,
the way they dealt with each other, and how others in the same
circumstances customarily deal or would deal.]

In this case, the parties agree that there [was]

[were] ............. What is in dispute is whether there [was]

DIRECTIONS FOR USE

Where the existence of a contract is in dispute, this instruction should be given with
instructions for whichever elements of the purported contract are in dispute (UJI 13-805
to 13-816). Instructions should be given only for those elements in dispute. The
bracketed language with respect to implied promises should be given only when a party
claims that the promise which forms the basis of the contract arises from an inference
and not from an expression, written or oral.

[Effective November 1, 1991.]
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Committee comment. - This instruction is applicable only to cases involving true
contracts. A true contract is one in which the legal obligation arises from the intentional
undertaking of the promisor or the reasonable understanding of the promisee that the
promisor has made such an undertaking. See Restatement of Contracts 8§ 5, and
Restatement (Second) of Contracts 8 4 comment b. True contracts are differentiated
from quasi-contracts by the presence in true contracts of an intention of the parties to
undertake the performances in question. State ex rel. Gary v. Fireman's Fund Indem.
Co., 67 N.M. 360, 364, 355 P.2d 291, 294 (1960); Restatement (Second) of Contracts 8
4 comment b.



Where no such intention exists, the law may impose obligations created for reasons of
justice. Occasionally, in such cases, the obligations are described as "quasi-contractual”
or arising from an "implied in law" contract. Restatement (Second) of Contracts § 4,
Reporter's Note, comment b; 1 Corbin, Contracts 8§ 19 (1963). These labels are fictional
and liability in such cases has nothing to do with contract.

A true contract may exist, however, where there is no contractual intent or undertaking
on the part of the purported promisor. In these situations, when a true contract is found,
the contractual obligation is founded on the reasonable apprehension by the promisee
of an undertaking by the purported promisor.

An implied contract can arise by a course of conduct or through custom and usage.
Toppino v. Herhahn, 100 N.M. 564, 673 P.2d 1318 (Ct. App. 1983); Sanchez v.
Martinez, 99 N.M. 66, 653 P.2d 897 (Ct. App. 1982); Gordon v. New Mexico Title Co.,
77 N.M. 217, 421 P.2d 433 (1966); Trujillo v. Chavez, 76 N.M. 703, 417 P.2d 893
(1966).

The distinction between express and implied contract lies not in legal effect but in the
parties' mode of manifesting assent to the agreement. State ex rel. Gary v. Fireman's
Fund Indem. Co., 67 N.M. 360, 364, 355 P.2d 291, 295 (1960); Restatement (Second)
of Contracts § 4 comment a. Assent may be manifested by words or by implication from
other circumstances, including course of dealing, usage of trade, or course of
performance. Restatement (Second) of Contracts § 4 comment a.

Although all four elements of a contract must exist, each element need not be
independently expressed. For example, when there has been an explicit offer and
acceptance, often there is consideration and mutual assent, even though not separately
expressed. See Clark v. Sideras, 99 N.M. 209, 656 P.2d 872 (1982).

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-801, relating to statement of issues, counterclaim, and burden of proof, is withdrawn,
and the above instruction is adopted, effective November 1, 1991.

13-802. Contract; material terms.

A material term is any term without which [ .......... ] would
not have entered into the contract.

DIRECTIONS FOR USE

This instruction should be given in every case where one party claims that a contract
has not been formed because there has not been agreement on a material term. This
instruction should be given with UJI 13-816.



[Effective November 1, 1991.]
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Committee comment. - If a term is material with respect to either the contract as a
whole (see UJI 13-816) or to the intent of a party, then the absence of this term from the
contract could negate the existence of a contract. Trujillo v. Glen Falls Insurance Co.,
88 N.M. 279, 540 P.2d 209 (1975); Silva v. Noble, 85 N.M. 677, 515 P.2d 1286 (1973);
UJI 13-808. Where a party claims that a material term is missing, the jury question is
whether that term was essential to the party's intent to contract at the time the party
made the decision to contract. Bogle v. Potter, 72 N.M. 99, 380 P.2d 839 (1963); Jones
v. United Minerals Corp., 93 N.M. 706, 604 P.2d 1240 (1979).

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-802, relating to definition of "express contracts”, is withdrawn, and the above
instruction is adopted, effective November 1, 1991.

13-803. Reserved.
ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-803, relating to definition of "implied contracts”, is withdrawn, effective November 1,
1991.

13-804. Contract; intentions of the parties.

You should determine the intentions of the parties by examining their language
and conduct, the objectives they sought to accomplish, and the surrounding
circumstances.

DIRECTIONS FOR USE
This instruction should be given where the existence and/or terms of a contract are
subject to varying factual interpretation. This instruction should be given in conjunction
with UJI 13-825.

[Effective November 1, 1991.]
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Committee comment. - The intentions of the parties may be ascertained from the
language used, the parties' conduct, and surrounding circumstances. Secura v. Kaiser
Steel Corp., 102 N.M. 535, 697 P.2d 954 (Ct.App. 1984). The jury should focus on the



parties' intentions up to the time the parties formed their purported contract. Shaeffer v.
Kelton, 95 N.M. 182, 185, 619 P.2d 1226, 1229 (1980).

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-804, relating to definition of "quasi-contract", is withdrawn, and the above instruction
is adopted, effective November 1, 1991.

13-805. Offer:; definition.

An offer is a communication of a willingness to enter into a
contract. The communication must satisfy four conditions:

First, the communication must have included a definite
promise by ...... showing [her] [his] willingness to contract;

Second, the material terms upon which that willingness was
based must have been definite;

Third, the terms must have been communicated to ........ ;
and

Fourth, by the communication ........ must have intended to
give ........ the power to create a contract by accepting the
terms.

In this case, the parties agree that: [include here the conditions which are not in
dispute]. What is in dispute is: [include here the conditions that are in dispute].

[Effective November 1, 1991.]

E R S R S S

Committee comment. - While each of the four requirements just described must be
present, it is not necessary that each element be expressly stated. See UJI 13-802.

The issue may arise whether a particular communication constitutes an offer or only an
invitation to deal. The requirement that the communication must empower the offeree to
create a contract by an acceptance distinguishes an offer from preliminary negotiations.
See Restatement (Second) of Contracts § 26. Conduct which resembles an offer may
not be so intended because there is an intent not to affect legal relations, see id. § 18,
or because the actor does not intend to engage in the conduct, see id. § 19, or because
the proposal is not addressed to the recipient or is not received by the addressee, see
id. 88 23, 26 comment a.

A proposal by the offeror is not an offer until it is made known to the offeree who
thereby is in a position to accept or to reject the offer, Foster v. Udall, 335 F.2d 828, 831



(10th Cir. 1961); Restatement (Second) of Contracts 8§ 26, and unless the terms of the
proposed contract are reasonably certain, Las Cruces Urban Renewal Agcy. v. El Paso
Elec. Co., 86 N.M. 305, 523 P.2d 549 (1974); Restatement (Second) of Contracts § 32.

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-805, relating to acceptance and formation of contract, is withdrawn, and the above
instruction is adopted, effective November 1, 1991. For present comparable
instructions, see UJI 13-807 to 13-813.

13-806. Offer; revocation; effect of performance.

An offer may be withdrawn at any time before notice of its
acceptance has been received. To have withdrawn [his] [her]
offer, ...... must have notified .... that the offer was
withdrawn.

Once notice of withdrawal has been received, the offer may
no longer be accepted and any attempt to accept thereafter will
not be effective. If ...... was notified that the offer was
withdrawn, ....... could no longer accept the offer.

[If£, however, the offer allows for acceptance by
performance, the offer cannot be withdrawn once performance has
begun. Instead, a reasonable amount of time must be given to

allow completion of performance. If ...... had started
performing before [he] [she] received notice of ...... 's
withdrawal of the offer, then ....... must be given reasonable

time to complete the performance. What constitutes reasonable
time should be determined by you from the surrounding
circumstances.]

DIRECTIONS FOR USE

The first two paragraphs of this instruction should be used where an offeror claims to
have revoked the offer. The third paragraph should be given where the offeree claims
that she or he has justifiedly relied on the offer by beginning the performance requested
by the offeror.

[Effective November 1, 1991.]
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Committee comment. - The offeror is master of the offer. Except for offers given for
consideration (see UJI 13-814) the offeror has the power to revoke the offer at any time
prior to an acceptance by the offeree. McCoy v. Alsup, 94 N.M. 255, 609 P.2d 337 (Ct.
App. 1980); Tatsch v. Hamilton-Erickson Manufacturing Co., 76 N.M. 729, 418 P.2d 187



(1966). A revocation must be communicated to the offeree to be effective. See McCoy
v. Alsup, supra.

An offeror may, however, promise not to revoke his or her offer. If this promise not to
revoke is supported by consideration or is otherwise justifiably relied on, an "option
contract" is created and the offeror cannot effectively revoke the offer. See Restatement
(Second) of Contracts § 87; J. A. Farnsworth, Contracts 8§ 3.23.

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-806, relating to modification of contracts, is withdrawn, and the above instruction is

adopted, effective November 1, 1991. For present comparable instruction, see UJI 13-
817.

13-807. Acceptance; definition.

An acceptance is a statement or conduct made by one party to
the other, showing that party's agreement to the terms of the

other party's offer. For ......... to have
accepted ......... 's offer, [he] [she] must have
informed ......... by a statement or conduct that [he] [she]

agreed to the terms of the offer.

DIRECTIONS FOR USE

This instruction should be given in conjunction with whichever additional acceptance
instructions are necessary to resolve the particular dispute. If it is contended that a
purported acceptance changed the terms of the offer, then this instruction should be
given with UJI 13-808. If it is contended that the offeree failed to respond in the way
called for within the offer, then this instruction should be given with UJI 13-810. Where it
is contended that an offer was accepted by silence (UJI 13-811), or by performance
(UJI 13-812), or that the offer was revoked (UJI 13-813), the appropriate instruction
should be given.

[Effective November 1, 1991.]
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Committee comment. - For there to be a contract, the offer must be accepted
unconditionally and unqualifiedly by the offeree. Corr v. Braasch, 97 N.M. 279, 639 P.2d
566 (1981); Picket v. Miller, 76 N.M. 105, 412 P.2d 400 (1966). The acceptance must
be to all terms. Tatsch v. Hamilton-Erickson Manufacturing Co., 76 N.M. 729, 418 P.2d
187 (1966). The offer can be accepted only by the offeree. Polhamus v. Roberts, 50
N.M. 236, 175 P.2d 196 (1946); Restatement (Second) of Contracts 8§ 52.



ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-807, relating to definition of "performance” and "performed”, is withdrawn, and the
above instruction is adopted, effective November 1, 1991.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Claim of fraud in inducement of contract
as subject to compulsory arbitration clause contained in contract, 11 A.L.R.4th 774.

13-808. Acceptance; terms of the offer.

A reply is not an acceptance if it adds a material
qualification or requests a new condition not in the offer. If,

however, you determine that ........ 's reply departs from the
terms of ....... 's offer, that reply is still an acceptance if:

[ ....... agreed to the new term;] [or]

[the new term is so consistent with the offer
that ....... 's agreement to the term could reasonably be
inferred from [his] [her] offer;] [or]

[ ... makes it clear in the reply that [his] [her]
acceptance is not dependent upon ....... 's agreement to the new
term. ]

DIRECTIONS FOR USE

Only those bracketed exceptions to a material qualification which are relevant to the
case should be given. This instruction should be given only when the contract does not
involve sales of goods governed by the Uniform Commercial Code. Where the contract
is for sales of goods, UJI 13-809 should be given.

[Effective November 1, 1991.]
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Committee comment. - When the "acceptance” reply is qualified or adds conditions
which materially vary the terms of the offer, the reply is a rejection of the offer and a
counteroffer. It is not an acceptance. Polhamus v. Roberts, 50 N.M. 236, 175 P.2d 196
(1946); Restatement (Second) of Contracts 88 39, 59.

An acceptance, however, need not be an exact mirror image of the offer. If the offeree
accepts the offer unconditionally but requests a change or addition, making it plain that
granting the request is not a condition of the acceptance, then, assuming that the time
and manner of acceptance was authorized, the offeree’s acceptance creates a contract.
Polhamus v. Roberts, 50 N.M. 236, 240, 175 P.2d 196, 198-99 (1946); Restatement
(Second) of Contracts § 61. In addition, an acceptance is not inoperative because
conditional, if the requirement of the condition could be implied from the offer. Ross v.



Ringsby, 94 N.M. 614, 614 P.2d 26 (Ct. App. 1980); Pickett v. Miller, 76 N.M. 105, 109,
412 P.2d 400, 403 (1966). A conditional acceptance is also operative if the condition
was within the manifested intention of the parties. Tatsch v. Hamilton-Erickson
Manufacturing Co., 76 N.M. 729, 418 P.2d 187 (1966) (where a supplier's offer to
provide school desks was conditional upon the project architect's acceptance of the
supplier's brand of desk and the supplier made the conditional nature of the offer clear
to the contractor, the contractor was empowered to accept supplier's offer on the
condition that the project architect would approve the substituted product).

Where the contract is one involving a transaction in goods, this issue will be governed
by 8§ 2-207 of the Uniform Commercial Code, which in some instances could reach a
different result. See UJI 13-809.

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-808, relating to waiver, is withdrawn, and the above instruction is adopted, effective
November 1, 1991. For present comparable instruction, see UJI 13-842.

13-809. Acceptance; terms of the offer (Sales of Goods).

If ...... clearly and definitely communicated to .... that
[he] [she] intended to accept ...... 's offer, then .......
will have accepted that offer even though the acceptance
contained different or additional terms.

DIRECTIONS FOR USE
This instruction should be used where the contract in question is for sale of goods
governed by Article 2 of the Uniform Commercial Code. In all other contracts, UJI 13-
808 should be used.

[Effective November 1, 1991.]
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Committee comment. - Section 2-207 of the UCC altered the common law, mirror-
image rule with respect to the legal efficacy of acceptance which alters the terms of the
offer. As to what to do with the additional or different terms contained in the acceptance,
see UCC § 2-207(2), (3).

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-809, relating to reasonable time for performance, is withdrawn, and the above



instruction is adopted, effective November 1, 1991. For present comparable instruction,
see UJI 13-831.

13-810. Acceptance; manner of acceptance.

...... 's notice of acceptance may be communicated in any
reasonable way [unless ....... 's offer required a particular
manner of acceptance].

DIRECTIONS FOR USE

This instruction should be used with UJI 13-807 when the offeree's method of
communicating a purported acceptance is at issue. If the offeror claims that he or she
requested a particular form of acceptance, the entire instruction should be given. If the
only issue is whether the acceptance was reasonably communicated, give only the first
part of the instruction.

[Effective November 1, 1991.]
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Committee comment. - Unless a particular method of acceptance is required in the
offer, acceptance can be made in any reasonable way. Silva v. Noble, 85 N.M. 677, 515
P.2d 1281 (1973); Pickett v. Miller, 76 N.M. 105, 412 P.2d 400 (1966); Polhamus v.
Roberts, 50 N.M. 236, 175 P.2d 196 (1946). The reasonableness of the method of
acceptance is a question of fact to be determined by the jury, depending upon what
would reasonably be expected by prevailing business usages and other circumstances.
Polhamus v. Roberts, supra; Restatement (Second) of Contracts § 65. An oral or formal
acceptance is not always necessary. Keeth Gas Co., Inc. v. Jackson Creek Cattle Co.,
91 N.M. 87,570 P.2d 918 (1973).

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-810, relating to specific time for performance, is withdrawn, and the above instruction
is adopted, effective November 1, 1991.

13-811. Acceptance; when silence is acceptance.
Silence is acceptance only under [one or more of] the following

condition[s]:

[I£f ...... took the benefits of an offer, knowing
of ...... 's intent to receive something in return;]



[or]
[If an offer gave ...... reason to understand that ......
would consider silence as an acceptance;]

[or]

[If the previous dealings of the parties reasonably indicate that an offer can be
accepted by silence or inaction].

DIRECTIONS FOR USE

Where silence is claimed to constitute an acceptance, this instruction should be given
with UJI 13-807 and 13-816. Use only the condition(s) listed above which may be
applicable to the facts.

[Effective November 1, 1991.]
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Committee comment. - Silence or inaction may become an acceptance only when the
circumstances would impose upon the offeree a duty to speak. Garcia v. Middle Rio
Grande Conservancy District, 99 N.M. 802, 664 P.2d 1000 (Ct. App. 1983); Vance v.
Forty-Eight Star Mill, 54 N.M. 144, 215 P.2d 1016 (1949); Restatement (Second) of
Contracts § 69.

The first condition described in this instruction is illustrated by Acme Cigarette Services,
Inc. v. Gallegos, 91 N.M. 577, 577 P.2d 885 (Ct. App. 1978), in which a party accepted
the benefits of an option contract and, after one year, attempted to break the contract
and avoid his obligations, claiming that his silence had not constituted an acceptance.
The construction of silence in the course of dealing between parties (the third condition
above) is illustrated by McCoy v. Alsup, 94 N.M. 255, 609 P.2d 337 (Ct. App. 1980)
(offerors’ silence in response to offeree’s letter confirming conditional acceptance
constituted an admission and assent to the conditional acceptance).

The conditions described in this instruction reflect those clearly recognized by the
existing reported decisions. The question is one of reasonableness in the circumstances
and the listed conditions are not intended to be exclusive. They may be supplemented
in a particular case where appropriate.

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-811, relating to demand for performance, is withdrawn, and the above instruction is
adopted, effective November 1, 1991.



13-812. Acceptance; performance as acceptance; notification of the
offeror; partial performance.

Performance by ............ would be an acceptance of the
offer only if:
............ reasonably understood that ............
wanted performance rather than a return promise,

[ ..ot reasonably believed ............ would learn
of the performance.]

[ o took reasonable steps to notify ............
of the performance.]

In order to be effective as acceptance, performance must be
complete.

DIRECTIONS FOR USE

This instruction should be given in conjunction with UJI 13-807 and 13-816. One or both
of the bracketed paragraphs must be given, as the evidence warrants.

[Effective November 1, 1991.]
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Committee comment. - An offer may be accepted by performance before revocation.
Keeth Gas Co. v. Jackson Creek Cattle Co., 91 N.M. 87, 570 P.2d 918 (1977);
Restatement (Second) of Contracts 88 54, 34(2); but see Restatement (Second) 8§ 53
for the qualification that the offer must invite acceptance by performance. Where an
offeree who accepts by rendering a performance knows that the offeror has no
adequate means of learning of the performance, the offeror's duties are discharged
unless one of three conditions exists:

(1) the offeror learns of the performance within a reasonable time;

(2) the offer indicates that notification is unnecessary; or

(3) the offeree exercises reasonable diligence to notify the offeror of acceptance.
Restatement (Second) of Contracts 8 54. Reasonable time is defined in Restatement
(Second) of Contracts § 41(2).

Where the offer calls for performance as consideration for the contract, partial

performance which is a part of the consideration creates an option contract in which
completion of the performance by the offeree invokes the duties of the offeror.



Marchiondo v. Scheck, 79 N.M. 440, 432 P.2d 405 (1967); Restatement (Second) of
Contracts 88 45, 63. What constitutes partial performance will vary from case to case
since what can be done toward performance is a question of fact, depending on the
circumstances in which the offer is made. Marchiondo v. Scheck, supra.

Use of a subcontractor's bid in a general contractor's bid may constitute an acceptance
by the contractor, binding both parties to the terms of the subcontractor's offer. Stites v.
Yelverton, 60 N.M. 190, 289 P.2d 628 (1955); Restatement (Second) of Contracts § 87.
If a subcontractor's bid contains language specifically limiting the duration of the offer
and the contractor does not confirm reliance upon the offer before the time limit, the
subcontractor is not bound. K. L. House Construction v. Watson, 84 N.M. 783, 508 P.2d
592 (1973).

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-812, relating to hindering performance of a contract, is withdrawn, and the above

instruction is adopted, effective November 1, 1991. For present comparable instruction,
see UJI 13-841.

13-813. Acceptance; timeliness of acceptance; power of revocation.

In order for a communication to be an acceptance, it must have

been received by ......... [within the time period established
by the offer] [within a reasonable time] [before the offer was
withdrawn by ......... ]. [What constitutes a reasonable time

should be determined by you from the surrounding
circumstances.]

DIRECTIONS FOR USE

Use only those bracketed parts of the first sentence which are relevant to the evidence.
The bracketed last sentence should only be used where the reasonableness of the time
is at issue.

[Effective November 1, 1991.]
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Committee comment. - The timeliness of an acceptance is a question of fact
depending upon the circumstances of the case. Balboa Const. Co., Inc. v. Golden, 97
N.M. 299, 639 P.2d 586 (1981). An offer not given for consideration may be withdrawn
at any time prior to unconditional acceptance by the offeree. K. L. House Const. Co.,
Inc. v. Watson, 84 N.M. 783, 508 P.2d 592 (1973).



There is some question as to whether an acceptance occurs when an offeree complies
with the terms of the offer, or whether acceptance occurs when the offeror receives
notification of the offeree's acceptance. According to the Restatement (Second) of
Contracts 8 63 and § 68 comment a, there is no requirement that the acceptance be
received by the offeror where the offeree complies with the manner and medium of
acceptance requested by the offeror and the acceptance is out of the offeree's control
(e.g., in the mail).

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-813, relating to discharge of contract due to impossibility of performance, is
withdrawn, and the above instruction is adopted, effective November 1, 1991. For
present comparable instruction, see UJI 13-840.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Absence from or inability to attend school
or college as affecting liability for or right to recover payments for tuition or board, 20
A.L.R.4th 303.

13-814. Consideration:; definition.

Consideration is any bargained-for benefit or advantage to
........................................... (promisor) which was
a reason why
..... (promisor) wanted to enter into the contract, or any loss
or detriment to

............. , (promisee) which ............ (promisor)
desired ............ (promisee) to suffer or which was a
reason for ............ (promisor) to enter into the

contract. Consideration may consist of a return promise, an
act, a forbearance, or the creation, modification, or
destruction of a legal relation.

DIRECTIONS FOR USE
In the blanks insert the proper names of the promisor and the promisee, as appropriate.

[Effective November 1, 1991.]

ANNOTATIONS



Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-814, relating to rescission, is withdrawn, and the above instruction is adopted
effective November 1, 1991.

13-815. Promissory estoppel; definition.

[If there was no consideration for ............ 's promise, the
promise still may be enforceable if:]
[A promise may be enforceable if:]

1. ..., made the promise;

2. ... reasonably relied on ............ 's
promise;

3. e 's reliance on the promise was reasonably
foreseeable to ............ ; and

4. ..., suffered some economic loss or other
detriment as a result of [his] [her] reliance on ............ 's
promise.

DIRECTIONS FOR USE

The first bracketed opening clause should be used where this instruction is given
together with UJI 13-814. If this instruction is not given in conjunction with UJI 13-814,
the second bracketed opening clause should be used. The judge has a threshold
responsibility in promissory estoppel cases to determine what items of damages may be
recovered (e.g., expectancy damages, consequential damages). This may require the
judge to make determinations of reasonableness and fairness which in other situations
might be considered factual. Once the judge determines which items of damages may
be recovered, these items should be included in UJI 13-843 and the jury charged to
make the fact-finding as to the amount of damages, if any.

[Effective November 1, 1991.]
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Committee comment. - Even where a promise is not supported by traditional
consideration, it may be enforceable against the promisor under the doctrine of
"promissory estoppel.” See, e.g., Eavenson v. Lewis Means, Inc., 105 N.M. 161, 730
P.2d 464 (1986); Restatement (Second) of Contracts 8 90. The New Mexico courts in
adopting promissory estoppel have commented favorably on the Restatement version of
the doctrine. See Eavenson, supra. "Promissory estoppel,” as a theory, should be
distinguished from the doctrine of "equitable estoppel.” The latter doctrine may also be
appropriate in a contracts situation. See, e.g., Capo v. Century Insurance Co., 94 N.M.
373, 610 P.2d 1202 (1980).



Where the promise is enforced under promissory estoppel, the court may limit damages
or the remedy, "as justice requires."” Restatement (Second) of Contracts § 90(1).
Usually, damages under a "promissory estoppel” theory are limited to "reliance
damages." See J. A. Farnsworth, Contracts § 2.19 (1982). Some of the factors which
may be considered in determining the extent to which the remedy should be limited or
expanded are referred to in comment b to Restatement (Second) of Contracts 8§ 90.
Where the claim of promissory estoppel arises in the context of a charitable pledge,
there is no need for any reliance on the part of the promisee in order to make the
promise enforceable. See Restatement (Second) of Contracts 8§ 90(2).

Where an oral promise is sought to be enforced under promissory estoppel, the statute
of frauds is not a defense. See Eavenson, supra; Restatement (Second) of Contracts §
139; J. A. Farnsworth, Contracts § 6.12 (1982).

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-815, relating to discharge by other's breach, is withdrawn, and the above instruction
is adopted effective November 1, 1991.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Promissory estoppel of lending institution
based on promise to lend money, 18 A.L.R.5th 307.

13-816. Mutual assent; definition.

For there to be a mutual assent, the parties must have had the
same understanding of the material terms of the agreement.

To determine what each party understood, you should look at
the parties' intentions, words, and actions, and at the
surrounding circumstances.

[Tf the understanding of the parties was not the
same, ....... may still be held to have agreed if ....... 's
understanding was reasonable and ....... 's understanding was
unreasonable.]

DIRECTIONS FOR USE

This instruction should be given where a question of fact exists as to whether the
parties' objective manifestations of assent indicate that the parties believed they had
entered into a contract. If the jury determines that the parties had different
understandings, each consistent with their subsequent acts, then the jury must
determine whether one party's understanding is so extraordinary as to create estoppel.
Paragraph three enables the jury to make this judgment, thereby protecting the reliance
interest of the party claiming the sole reasonable interpretation of the words and acts of
the exchange. Paragraph three differs from UJI 13-804 in that the jury is asked to
consider not what the parties actually intended, but whether one party's subjective



understanding comports with an objective view of the exchange while the other party's
does not.

[Effective November 1, 1991.]
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Committee comment. - If both parties have reasonable views of an exchange and
these views differ, then there is mutual mistake. The law does not make a contract
when the parties intend none. If the parties create relations different from what both
parties thought they had created, the contract will likewise fail for mutual mistake.
Jacobs v. Phillippi, 102 N.M. 449, 697 P.2d 132 (1985); Restatement (Second) of
Contracts § 20. Where one party meant one thing, and the other party meant another,
and the difference goes to the essence of the contract, there is no contract unless one
party knew or had reason to know what the other party meant or understood. Trujillo v.
Glen Falls Insurance Co., 88 N.M. 279, 540 P.2d 209 (1975); Restatement (Second) of
Contracts § 20.

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-816, relating to anticipatory repudiation, is withdrawn, and the above instruction is
adopted effective November 1, 1991.

13-817. Modification of contract; definition.

A modification occurs when the parties intend to continue the
contractual relationship but wish to change one or more of the
terms of the contract. 1In order for a modification to the
contract to be effective, there must be mutual assent of
[both] ....... and ....... to the modification.

[Effective November 1, 1991.]
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Committee comment. - "[I]n the absence of a prohibiting statute, [a] written contract
may be orally modified by the parties who made the original agreement." Wendell v.
Foley, 92 N.M. 702, 705, 594 P.2d 750, 753 (1979). A course of dealing may also
modify an agreement. Wal-Go Assoc. v. Leon, 95 N.M. 565, 624 P.2d 507 (1981)
(lessor's policy always to redeposit lessee's checks modified contract so that lessee
was not in breach when its check was returned marked "insufficient funds"). The
Uniform Commercial Code also specifies that a contract can be modified by conduct. 88
55-2-207(3), 209(3) NMSA 1978.



The ability of the parties to modify a contract orally may be circumscribed by their
written agreement. Danzer v. Professional Insurers, Inc., 101 N.M. 178, 679 P.2d 1276
(1984) (oral modification of a written contract failed because contract called for
modification in writing of the party to be charged).

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-817, relating to "workmanlike manner", is withdrawn, and the above instruction is

adopted effective November 1, 1991. For present comparable instruction, see UJI 13-
829.

13-818. Assignment and delegation; definition and presumptions.

[An assignment is an act or an expression that is intended to
transfer a right under the contract to another person. Unless

the parties have agreed otherwise, ............ (the assignor)
is entitled to assign [his] [her] rights and interest under the
contract. If ............ (the assignor-obligee) has made an
assignment to ............ , (the assignee)

then ............ (the assignee) is entitled to receive the
benefits of the contract and is entitled to
enforce ............ (the obligor)'s obligations under

the contract.]

[A delegation is a transfer of a duty or an obligation under
the contract to another. Normally, if a person assigns [his]
[her] rights and interests under the contract, [he] [she] also
delegates [his] [her] duties of performance. Therefore, unless
the language and conduct of ............ (the assignor)
and ............ , (the assignee) and the surrounding
circumstances, show that ............ (the assignor) did not
intend to delegate [his] [her] duties to ............ , (the
assignee) then ............ (the assignee) is also obligated
to perform ............ (the assignor)'s duties under the
contract.]

DIRECTIONS FOR USE
Where questions of fact arise as to whether an assignment or delegation has occurred,
the jury should be given the general definition of assignment or delegation or both, in

conjunction with UJI 13-804 and 13-819 as applicable.

[Effective November 1, 1991.]
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Committee comment. - As a general rule, "assignment" refers only to rights or
interests under a contract. Unless a contrary intention appears from the language or the
circumstances, an "assignment of the contract” is both an assignment of the assignor's
rights and a delegation of the assignor's duties. Paperchase Partnership v. Bruckner,
102 N.M. 221, 693 P.2d 221 (1985); Restatement (Second) of Contracts § 328 (1979).
A provision prohibiting assignment of the contract, however, bars only the delegation of
duties, unless a contrary intent is clearly shown. Paperchase Partnership v. Bruckner,
supra; Restatement (Second) of Contracts § 322. This follows from the law favoring the
right to assignment. See Cowan v. Chalamidas, 98 N.M. 14, 644 P.2d 528 (1982), in
which lessees to a commercial lease were contractually bound to enter into a
subleasing agreement only upon consent of the lessor. The court held that the lessor's
consent could not arbitrarily or unreasonably be withheld.

To be enforceable, an assignment must manifest an intention to transfer some right or
interest. Nickell v. United States ex. rel. D.W. Falls, Inc., 355 F.2d 73 (10th Cir. 1966).
The assignment must describe the subject matter with sufficient particularity to make it
identifiable. Benton v. Albuquerque Nat'l Bank, 103 N.M. 5, 701 P.2d 1025 (Ct. App.
1985); Nickell v. United States, supra.

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-818, relating to custom and usage, is withdrawn, and the above instruction is

adopted effective November 1, 1991. For present comparable instruction, see UJI 13-
826.

13-819. Assignment; no reversionary interest.

For the assignment to be wvalid, ............ must have
retained no rights in what was assigned.

DIRECTIONS FOR USE
This direction should be given in conjunction with UJI 13-818.
[Effective November 1, 1991.]
ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-819, relating to negligent misrepresentation, is withdrawn, and the above instruction
is adopted effective November 1, 1991.

13-820. Third-party beneficiary; enforcement of contract.



To recover the benefits of the contract between .........

and ......... , (third party) must show that at
least ............ (contract promisee) intended
that ............ (third party) have the benefits of the

contract and the right to enforce the contract.

DIRECTIONS FOR USE

This instruction should be used where the third-party beneficiary seeking to enforce the
contract is an intended beneficiary. The first two blanks should be filled in with the
names of the immediate parties to the contract. The third blank should be filled in with
the name of the third party seeking to enforce the contract. The fourth blank should be
filled in with the name of the contract promisee and the last blank should be filled in with
the name of the third party.

[Effective November 1, 1991.]
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Committee comment. - New Mexico has long recognized that persons who are third
parties to a contract may still have rights to enforce that contract where at least the
contract promisee so intended. See Hamill v. Maryland Casualty Co., 209 F.2d 338
(10th Cir. 1954). It is not necessary that the third party be named in the contract or
specifically identified to be able to enforce it. Id.; see also Valdez v. Cilleson & Son Inc.,
105 N.M. 575, 734 P.2d 1258 (1987). The "paramount indicator" that a third party may
have rights to enforce the contract is the intent of the contract promisee that the third
party have the right to enforce it. Id. at 581; see Restatement (Second) of Contracts §
302. It is not necessary that the third party be specifically or individually intended to be
able to enforce the contract; it is sufficient that the third party be a member of a class of
intended beneficiaries. Valdez, 105 N.M. at 581, 734 P.2d at 1264. In appropriate
cases, parole evidence may be used to show that at least one of the parties to a
contract intended it to benefit third parties. Id.; see UJI 13-825.

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-820, relating to fraudulent misrepresentation, is withdrawn, and the above instruction
is adopted effective November 1, 1991.

13-821. Third-party beneficiary; creditor beneficiary; enforcement of
contract.

............ (third party) may recover the benefits of the
contract between ............ and ............ if the
performance of ............ (promisor's) obligation under
the terms of the contract



will satisfy a debt that ............ (promisee) owed to
..... (third party)

DIRECTIONS FOR USE

This instruction should be used only when the third party seeking to enforce the contract
is a "creditor" beneficiary of the contract obligee. In all other situations where a third
party seeks to enforce a contract, UJI 13-820 should be used.

[Effective November 1, 1991.]
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Committee comment. - A third party is a "creditor beneficiary" and is thereby entitled to
enforce a contract directly if the contract obligates the promisor to satisfy the promisee's
existing debt or obligation to the third party. See Restatement (Second) of Contracts 8
302 (1); Kennedy v. Lynch, 85 N.M. 479, 513 P.2d 1261 (1973); Lawrence Coal Co. v.
Shanklin, 25 N.M. 404, 183 P. 435 (1919).

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-821, relating to effect of incompetency on capacity to contract, is withdrawn, and the
above instruction is adopted effective November 1, 1991. For present comparable
instruction, see UJI 13-837.

13-822. Breach of contract; definition.

For you to find ....... liable to ...... , you must find
that ....... breached [his] [her] contract with .......... A
person may breach a contract by

[failing to perform a contractual obligation when
that performance is called for (unless that performance is
otherwise excused)]

or
[announcing ahead of time that he or she will not

perform a contractual obligation when the time for that
performance comes due].

DIRECTIONS FOR USE

One or both of the bracketed instances of breach should be given, depending on what
claims of breach the evidence raises. The bracketed limitation in the "failure of



performance" instance should be given only if called for by the claims of the parties.
This instruction should be given in conjunction with one or both of UJI 13-823, 13-824.

[Effective November 1, 1991.]
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Committee comment. - A contract calls upon each party to the contract to perform
some promise or obligation. The full performance of that promise or obligation satisfies
that party's obligations under the contract and thereby constitutes a discharge. See J. A.
Farnsworth, Contracts § 8.8. The failure of a party to the contract to perform
satisfactorily his or her contract promise or duty, on the other hand, constitutes a breach
of the contract, giving rise to a remedy, typically damages. The breach of a contract
promise or duty should be distinguished from the failure to satisfy a condition on
performance. The failure to satisfy a condition does not constitute a breach of contract,
but rather will result in relieving the other party to the contract of having to perform some
or all of that party's obligations under the contract. See Restatement (Second) of
Contracts 88 224, 225. It is only a breach of the contract, however, which gives rise to
the remedy of damages.

The promise or obligation which is breached may be either expressed in the contract or
implied, such as any obligation of good faith or implied warranties of quality. See J. A.
Farnsworth, Contracts § 8.15. The breach may occur either through a total failure to
perform or a negligent or incomplete performance. Cochrell v. Hiatt, 97 N.M. 256, 638
P.2d 1101 (Ct. App. 1981). The announced intention not to perform a contract obligation
when it becomes due (repudiation) may constitute a breach of contract. See McKinney
v. Gannet Co., 817 F.2d 659 (10th Cir. 1987); UJI 13-824.

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-822, relating to undue influence, is withdrawn, and the above instruction is adopted
effective November 1, 1991. For present comparable instruction, see UJI 13-839.

13-823. Breach of contract; failure to perform.

Unless the parties expressly make technical performance a condition of the
contract, a failure to perform a contractual obligation, in order to be a breach,
must be substantial rather than a minor or technical failure. A failure to perform
need not be willful or negligent in order to be a breach of contract.

[Effective November 1, 1991.]
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Committee comment. - Failure of performance, either through nonperformance,
incomplete performance or insufficient performance, is a breach of contract. Cochrell v.
Hiatt, 97 N.M. 256, 638 P.2d 1101 (Ct. App. 1981). Failure of performance, however,
cannot be a breach until that performance is called for under the contract. See
Restatement (Second) of Contract § 235. Unless the contract expressly makes
technical performance a condition of the contract, see J.A. Farnsworth, Contracts §
8.12, failure to perform will constitute a breach only where that failure is substantial and
not merely minor or technical. See Yucca Mining v. Phillips Oil Co., 69 N.M. 281, 365
P.2d 925 (1961). A "substantial” failure to perform is one that goes to the "root of the
contract” or renders the remainder of the contract "different in substance from that
which was contracted for." Id. at 285, 365 P.2d at 927.

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-823, relating to mental weakness, fraudulent misrepresentation, undue influence, is

withdrawn, and the above instruction is adopted effective November 1, 1991. For
present comparable instruction, see UJI 13-839.

13-824. Breach of contract; repudiation of contractual obligation.

It is a breach of contract if, before performance became

due, ........... (promisor) announced or otherwise
demonstrated [his] [her] intention not to perform a contractual
obligation [where ......... (promisee) had not fully carried

out [his] [her]contractual obligations].

DIRECTIONS FOR USE

The bracketed part of the instruction should be given only when the evidence and
claims of the parties raise the issue. The blanks should be filled in with the names of the
parties.

[Effective November 1, 1991.]
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Committee comment. - Where the time has not yet arrived for contract performance,
the contract performer may still breach by announcing ahead of time that he or she will
not perform the contract obligation. Such an announcement is typically called a
"repudiation™ or "anticipatory repudiation” or "renunciation”. Any such repudiation must
be clear and unequivocal. See Viramontes v. Fox, 65 N.M. 275, 335 P.2d 1071 (1959).
Expressions of doubt or concern about performance are insufficient to constitute a
repudiation. J. A. Farnsworth, Contracts § 8.21. The repudiation need not be explicit. It
may be signified by either words or conduct. Id. For example, where a contract
performer intentionally destroys or abandons the only means available to him or her for



performance, such action may constitute a repudiation. The repudiation must relate to a
material duty rather than to an insignificant one. See Restatement (Second) of
Contracts 8§ 250; 8§ 55-2-610 NMSA 1978 (repudiation limited to nonperformance "which
will substantially impair the fair value of the contract to the other").

At least in contracts for the sale of goods, the failure of a party to provide "adequate
assurances" of willingness to perform when justifiably called on to do so may constitute
an anticipatory repudiation. See 8 55-2-609 NMSA 1978. The Restatement (Second) of
Contracts extends this principle to non-sales contracts. See Restatement (Second) of
Contracts 8§ 251.

The repudiation is not automatically a breach, but it may be treated as such at the
election of the promisee. See J.A. Farnsworth, Contracts 8§ 8.21. In order to treat a
repudiation as a breach, the other party must so signify in some reasonable way, thus
constituting an "acceptance" of the repudiation. See Ostic v. Mackmiller, 53 N.M. 319,
207 P.2d 1008 (1949). Until there has been such an "acceptance" of the repudiation,
the contract performer may retract the repudiation. An anticipatory repudiation also may
suspend or discharge the promisee's obligation to perform his or her duties. See U.S.
Potash Co. v. McNutt, 70 F.2d 126 (10th Cir. 1934).

The announcement of prospective nonperformance will not constitute a breach of
contract where the repudiating party has received his or her full exchange prior to
repudiation.

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-824, relating to duress, is withdrawn, and the above instruction is adopted, effective
November 1, 1991. For present comparable instruction, see UJI 13-838.

13-825. Ambiguity in term or terms; general rule of interpretation.

There is a dispute as to the meaning of the following term[s] in the contract: [Fill
in term or terms]. If you find that the parties, at the time the contract was made,
had the same understanding of [this] [these] term[s], then you shall give that
meaning to the term[s]. Where, however, the parties at the time the contract was
made had different meanings in mind about [this] [these] term[s], then you shall
give that meaning which you find to be most reasonable, taking into
consideration all the circumstances, including the following:

[the intentions of the parties]
[the words that the parties used]

[the purposes the parties sought to achieve]



[custom in the trade]
[the parties' course of dealing]
[the parties’ course of performance]

[whether a party, at the time the contract was entered into, knew or should have
known that the other party interpreted the term[s] differently.]

DIRECTIONS FOR USE

This instruction should be given together with UJI 13-804, as well as together with any
applicable instruction from UJI 13-826, 13-827 or 13-828. The term or terms in dispute
should be inserted after the colon in the first sentence. Before a court may submit a
guestion of interpretation of a contract term or terms to the jury, however, the court must
make the threshold determinations that there is ambiguity as to the meaning of the term
or terms at issue and that the resolution of any ambiguity requires extrinsic evidence.
These threshold issues are ones of law for the court to determine. If the court
determines that ambiguity exists, then extrinsic evidence, which is helpful in resolving
the ambiguity, is admissible to demonstrate the parties' intentions and the surrounding
circumstances and the question of interpretation may be submitted, where appropriate,
to the jury. If the court finds no ambiguity, however, then the unambiguous meaning of
the term or terms, as determined by the court, is controlling, and no question of
interpretation is submitted to the jury. The bracketed language at the end of the
instruction should be used where appropriate from the evidence.

[Effective November 1, 1991.]
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Committee comment. - The court's function is to interpret and enforce the contract as
made by the parties with reference to the intent of the parties. CC Housing Corp. v.
Ryder Truck Rental, 106 N.M. 577, 746 P.2d 1109 (1987); Segura v. Kaiser Steel Corp.,
102 N.M. 535, 697 P.2d 954 (Ct. App. 1984); Manuel Lujan Insurance, Inc. v. Jordan,
100 N.M. 573, 673 P.2d 1306 (1983); Schaefer v. Hinkle, 93 N.M. 129, 597 P.2d 314
(1979). A contractual term is ambiguous "only if it is reasonably and fairly susceptible of
different constructions." Levenson v. Mobley, 106 N.M. 399, 401, 744 P.2d 174, 176
(1987). Disagreement between the parties as to what the terms of the contract mean
does not in itself establish ambiguity. Id. Once it has been determined that a contract is
ambiguous and its construction depends on extrinsic facts and circumstances, terms of
a contract become questions of fact for triers of fact. Valdez v. Cillessen & Son, Inc.,
105 N.M. 575, 734 P.2d 1258 (1987); Mobile Investors v. Spratte, 93 N.M. 752, 605
P.2d 1151 (1980); Schaeffer v. Kelton, 95 N.M. 182, 619 P.2d 1226 (1980); Young V.
Thomas, 93 N.M. 677, 604 P.2d 370 (1979).

ANNOTATIONS



Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-825, relating to definition of "consideration” (but for which no instruction was drafted),
is withdrawn, and the above instruction is adopted, effective November 1, 1991. For
present comparable instruction, see UJI 13-814.

13-826. Custom in the trade.

A custom in the trade is any manner of dealing that is commonly followed in a
place or trade so as to create a reasonable expectation that it will be followed
with respect to the transaction between the parties.

DIRECTIONS FOR USE

This instruction should be used, in conjunction with UJI 13-825 when a question of
interpretation exists as to a term or terms in a contract and there is evidence submitted
concerning custom in the trade.

[Effective November 1, 1991.]
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Committee comment. - Evidence of trade custom is admissible to determine the
meaning of disputed terms in the contract. This instruction should not be considered as
having created any duty independent of the contract.

The existence and scope of the trade custom must be proved as facts, and the issue
should not be submitted to the jury unless there is evidence to make a triable issue. See
8§ 55-1-205(2) NMSA 1978. While a practice, in order to be considered "custom,” must
be sufficiently common so as to justify the expectation that it will be followed, it is not
necessary that the practice be long-standing, universal or without dissent.

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-826, relating to implied warranty to use reasonable skill, is withdrawn, and the above
instruction is adopted effective November 1, 1991. For present comparable instruction,
see UJI 13-830.

13-827. Course of dealing.

A course of dealing is a manner of dealing between the parties in previous
transactions which it is reasonable to regard as establishing a common
understanding with respect to the meaning of the term([s] in dispute.

DIRECTIONS FOR USE



This instruction should be given in conjunction with UJI 13-825, when a question of
interpretation exists as to a term or terms in a contract and there is evidence submitted
concerning course of dealing.

[Effective November 1, 1991.]
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Committee comment. - Evidence of how the parties have dealt with each other in other
similar transactions may be relevant to the proper construction of the contract at issue.
This type of evidence is referred to as "course of dealing."” See 8§ 55-1-205(1) NMSA
1978. The evidence of course of dealing may assist in construing ambiguous terms in a
contract or it may also serve to supplement or amplify explicit terms in a contract. Id.;
J.A. Farnsworth, Contracts 8§ 7.13. While the UCC makes this concept clearly applicable
in sales of goods, the Restatement of Contracts applies an analogous rule to nongoods
contracts. See Restatement (Second) of Contracts § 223.

In order for there to be a "course of dealing,"” it is necessary that the prior conduct not
be an isolated instance but rather reflect a sufficient sequence of events to support the
conclusion that it reliably evinces the understanding of the parties. See § 55-1-205(1)
NMSA 1978; J.A. Farnsworth, Contracts § 7.13. The concept of "course of dealing"
should not be confused with the concept of "course of performance,” which deals with
the parties' performance of the contract at issue. See UJI 13-828. Similarly, the concept
of "course of dealing" must be distinguished from prior negotiations of the contract at
issue.

ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-827, relating to general instruction as to measure of damages, is withdrawn, and the
above instruction is adopted effective November 1, 1991. For present comparable
instruction, see UJI 13-843.

13-827A to 13-827F. Withdrawn.
ANNOTATIONS

Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI
13-827A to 13-827F, relating to measures of damage for contract price modification of
contract, specific undertaking, delay, contracts for construction, and personal
employment, respectively, are withdrawn, effective November 1, 1991. For present
instructions regarding elements of contract damages, see UJI 13-846 to 13-852.

13-828. Course of performance.



A course of performance is the way the parties have conducted themselves in the
performance of this contract, reflecting a common understanding of the meaning
of the term[s] in dispute.

DIRECTIONS FOR USE

This instruction should be given in conjunction with UJI 13-825 when a question of
interpretation exists as to a term or terms in a contract and there is evidence submitted
concerning course of performance.

[Effective, November 1, 1991.]
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Committee comment. - How the parties have performed the obligations of the contract
at issue may be relevant to the construction of that contract and hence admissible. See
§ 55-2-208(1) NMSA 1978. Such evidence is considered "course of performance” and
should be distinguished from "course of dealing" (see UJI 13-827) and "trade custom"
(see UJI 13-826).

In order for performance of the contract to constitute a "course" of performance, the
evidence must describe more than just an isolated act or instance, but must be
sufficiently established to indicate reliably the intents of the parties. See J. A.
Farnsworth, Contracts § 7.13; 55-2-208(1) NMSA 1978, comment 4. The concept of
course of performance is closely associated with the concepts of waiver (see UJI 13-
842) and modification of the contract (see UJI 13-817).

ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-828, relating to verdicts in contract cases, is withdrawn, and the above instruction is
adopted effective November 1, 1991.

13-828A to 13-828F. Withdrawn.
ANNOTATIONS
Compiler's note. - Pursuant to a supreme court order dated July 17, 1991, former UJI

13-828A to 13-828F, relating to verdicts in contract cases, are withdrawn, effective
November 1, 1991.

13-829. Workmanlike manner.

Where a person contracts to perform work of a particular skill, [he] [she]
promises to exercise the judgment and to display the quality of workmanship
which is standard to that field of work.



DIRECTIONS FOR USE

This instruction should be given when a question of fact arises as to whether a person
failed to exercise the judgment or to produce the product which could be expected from
any person working in that field. Situations where the parties have contracted for more
or less than the standard in the industry can be argued to the jury without further
instruction or may give rise to an instruction on waiver.

[Effective, November 1, 1991.]
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Committee comment. - The standard of "workmanlike manner" includes both the
promises that the work done will be of a quality comparable to the standard in the
industry and that the judgment exercised by the skilled worker will equal that industry
standard. Wendenburg v. Allen Roofing Co., Inc., 104 N.M. 231, 719 P.2d 809 (1986);
Andrila v. Milligan, 52 N.M. 65, 191 P.2d 716 (1948). What that standard of judgment
may be in professional services may be difficult to ascertain. See State ex rel. Risk Mgt.
v. Gathman-Matotan Architects & Planners, Inc., 98 N.M. 740, 653 P.2d 166 (Ct. App.)
(architects held to reasonable skill standard, but not held to warrant fithess for a
particular purpose in design plans), cert. quashed, 99 N.M. 47, 653 P.2d 878 (1982).
But see First Nat. Bank of Clovis v. Diane, Inc., 102 N.M. 548, 698 P.2d 5 (Ct. App.
1985) (lawyer held to such skill, prudence, and diligence as lawyers of ordinary skill and
capacity); Sanchez v. Martinez, 99 N.M. 66, 653 P.2d 897 (Ct. App. 1982) (insurance
agent held to standard requiring purchase of insurance for clients or notification of non-
insurance); Amato v. Rathbun Realty, Inc., 98 N.M. 231, 647 P.2d 433 (Ct. App. 1982)
(real estate broker held to duty of communicating information).

The standard for performance in a workmanlike manner does not prevent the parties
from agreeing to performance which is either below or above industry standards. See
Martin v. Foster, 81 N.M. 583, 470 P.2d 304 (1970) (housing contract providing for
superior workmanship could be enforced according to its terms); Moss Theatres, Inc. v.
Turner, 94 N.M. 742, 616 P.2d 1127 (Ct. App. 1980) (where contractor had discussed
potential problems of fencing with buyer, contractor not liable held for fence's
subsequent failure, despite industry standard revealed in building code).

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-830. Implied warranty to use reasonable skill.

When a person undertakes to practice a trade or to do a kind of work which
requires some learning, special training or experience, [he] [she] is obligated to



exercise that degree of skill which a reasonably prudent person skilled in such
work would exercise in the circumstances.

DIRECTIONS FOR USE

UJI 13-829 and 13-830 are similar in their statement of the standard of performance
required by contracts to perform services. Either or both may be used as appropriate to
the evidence and the pleadings.

[Effective November 1, 1991.]
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Committee comment. - New Mexico implies in every contract to perform services a
warranty that those services will be rendered in conformity to the standard of care within
the profession or trade. Clear v. Patterson, 80 N.M. 654, 459 P.2d 358 (1969); State ex
rel. Risk Mgt. Div. v. Gathman-Matotan Architects & Planners, Inc., 98 N.M. 740, 653
P.2d 166 (Ct. App. 1982), cert. quashed, 99 N.M. 47, 653 P.2d 878 (1982). While the
standard of performance required by the warranty sounds in tort, its origin is the
contractual undertaking.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

No action for architect's breach of warranty to furnish adequate plans. - New
Mexico does not recognize a cause of action against an architect for breach of an
implied warranty to furnish the plans and specifications adequate for a specified
purpose. State ex rel. Risk Mgt. Div. of Dep't of Fin. & Admin. v. Gathman-Matotan
Architects & Planners, Inc., 98 N.M. 790, 653 P.2d 166 (Ct. App. 1982).

Person must not be negligent in exercise of skills. - The gist of the implied warranty
stated in this instruction is that a person who contracts to do work requiring certain skills
must not be negligent in exercising those skills. State ex rel. Risk Mgt. Div. of Dep't of
Fin. & Admin. v. Gathman-Matotan Architects & Planners, Inc., 98 N.M. 790, 653 P.2d
166 (Ct. App. 1982).

Law reviews. - For survey of construction law in New Mexico, see 18 N.M.L. Rev. 331
(1988).

13-831. Reasonable time.

......... was obligated to perform the contract within a
reasonable time. What is a reasonable time should be determined
by you from the surrounding circumstances.



[Effective November 1, 1991.]
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Committee comment. - Where the contract is silent on time of performance, the law
implies that a reasonable amount of time is the proper standard. Smith v. Smith, 95
N.M. 4, 617 P.2d 1325 (Ct. App. 1980); Hagerman v. Cowles, 14 N.M. 422, 94 P. 946
(1908). Where the contract specifies a different time, however, the courts will not
substitute reasonable time. Edward H. Snow Development Co. v. Omshear, 62 N.M.
113, 305 P.2d 727 (1957) (court refused remedy of specific performance on contract
which called for deferred payments). Reasonable time for completion of performance
should not be confused with duration of contract. But see McCasland v. Prather, 92
N.M. 192, 585 P.2d 336 (Ct. App. 1978).

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-832. Good faith and fair dealing.

No instruction drafted.

[Effective November 1, 1991.]
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Committee comment. - New Mexico Stat. Ann. 8§ 55-1-203 (1978) imposes a duty of
good faith in the performance of all contractual obligations governed by the Uniform
Commercial Code. The Restatement (Second) of Contracts § 205 similarly recognizes a
duty in all contract situations. While New Mexico recognizes a similar duty in insurance
contracts, there is no appellate decision recognizing such a duty in all non-UCC, non-
insurance cases. The extent to which such a duty of good faith is recognized in New
Mexico outside of insurance contract cases and cases governed by the UCC is open to
some doubt. In some cases, the appellate courts have recognized such a duty. See,
e.g., Wilson v. Hayners, 98 N.M. 514, 516, 650 P.2d 36 (Ct. App. 1982) (recognizing
duty of good faith in real estate brokerage contract); Amoco Production Co. v. Jacobs,
746 F.2d 1394 (10th Cir. 1984) (applying New Mexico law as imposing good faith
obligation in oil/gas lease). In other cases, the courts appear to reject a good faith
obligation. See, e.g., Melnick v. State Farm Mutual Automobile Insurance Co., 106 N.M.
726, 749 P.2d 1105 (1988) (no good faith duty in employment-at-will contract). Until the
contours of the law in this area become clearer, however, the Committee has
determined that the issue whether this good faith obligation should be extended beyond
UCC and insurance cases to other cases must be decided by individual trial judges on a
case by case basis.



In the event that the trial judge does make such a decision, the following instruction may
be helpful:

Each party to a contract is required to [perform [his] [her__ [enforce the] obligations
under the contract in good faith. It is a breach of contractual duty to act in bad faith.
Good faith requires that a party act honestly and in accordance with standards of fair
dealing under the surrounding circumstances.

This instruction is illustrative and is not intended to describe every instance or every
category of bad faith conduct. Examples of bad faith include, but are not limited to,
situations where one seeks to enforce a contractual obligation or performs his or her
contractual obligation with an intent to harm the other party.

This instruction should be given where there is a question of fact concerning the good
faith of one or more of the parties with respect to the performance or the enforcement of
the contract. The bracketed language in the first sentence should be selected,
depending on whether the good faith issue arises in the context of performance of the
contract or, alternatively, in the enforcement of the contract.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-833, 13-834. Reserved.

13-835. lllegality; enforceability of contractual obligations.
There was in force in the State of New Mexico at the time this

contract was entered into a certain [statute] [ordinance]
[regulation] which provided:

(set out statutory language)
If you find that ...... violated this statute, then .... was

excused from performing [his] [her] obligations under the
contract.

DIRECTIONS FOR USE

This instruction is to be used when the defendant has asserted that the making or
performance of the contract violated public policy as expressed in a statute, ordinance,



or regulation and there is evidence to support a finding that the violation occurred.
Before the instruction is given, however, the court must determine as a matter of law
that the public policy allegedly violated is of sufficient importance to justify invalidating
the contract. Where the evidence warrants, the court should instruct on excuse or
justification with respect to violation of the statute or ordinance as provided in UJI 13-
1503.

[Effective November 1, 1991.]
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Committee comment. - A contract made or performed in violation of a statute may be
unenforceable on public policy grounds. See DiGesu v. Weingart, 91 N.M. 441, 575
P.2d 950 (1978) (violation of liquor license regulation). The statute itself may so provide.
In many instances, however, the effect of the violation, if proved, must be determined by
the court. In making this determination, the court should balance the public policy that is
alleged to have been violated against the interest in enforcing the contract. See
Restatement (Second) of Contracts § 178; 6A Corbin, Contracts 8 1375 (1962). The
court should examine the subject matter, object, and purpose of the statute, the wrong
or evil which it is intended to remedy or prevent, and the class of persons sought to be
controlled in order to ascertain whether the legislature intended to invalidate contracts in
violation of the statute. Forrest Currell Lumber Co. v. Thomas, 81 N.M. 161, 464 P.2d
891 (1970); see also Niblack v. Seaberg Hotel Co., 42 N.M. 281, 76 P.2d 1156 (1938);
Douglas v. Mutual Benefit Health & Accident Ass'n, 42 N.M. 190, 76 P.2d 453 (1937).

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-836. Accord and satisfaction.

......... (Obligor) is excused from further performance of
[his] [her] obligations under the contract if ............
(obligor) (third party) has [offered] [performed]

and ............ (obligee) has accepted ......... in full
satisfaction of ............ (obligor's) obligations under the
contract.

DIRECTIONS FOR USE

This instruction is applicable to the defense traditionally labeled "accord and
satisfaction," as well as to other defenses which go beyond strict accord and
satisfaction, such as "novation," "substituted contract,” or "executory accord.” When



applicable, this defense may require use of UJI 13-805 through 13-813 (offer and
acceptance).

[Effective November 1, 1991.]
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Committee comment. - A party to a contract may agree to accept something different
in satisfaction of the other party's contractual obligations. When this occurs, the other
party to the contract is discharged from his or her original contractual obligation.
National Old Line Insurance Co. v. Brown, 107 N.M. 482, 760 P.2d 775 (1988). This
type of discharge or relief from contractual duty may take different forms and be subject
to different characterizations such as "substituted contract,” "novation," "accord and
satisfaction" or "executory accord". See J. A. Farnsworth, Contracts § 4.24 (1982). It is
the substance of the transaction and not its characterization which is important,
however, and for purposes of convenience the term "accord and satisfaction" will be
employed throughout to apply to all transactions where discharge of a contract duty
occurs through acceptance of something in substitution. Discharge by means of this
defense, however, occurs only when what is accepted in satisfaction of the contract
obligation in fact occurs.

For an accord and satisfaction to relieve a party's original obligations under a previous
contract, it must be shown that the obligee accepted the accord as full satisfaction for
the debt or obligation owed. Albuquergue Nat. Bank v. Albuquerque Ranch Estates,
Inc., 99 N.M. 95, 654 P.2d 548 (1982); Sparks v. Melmar Corp., 93 N.M. 201, 598 P.2d
1161 (1979); Smith Const. Co. v. Knights of Columbus, Council No. 1226., 86 N.M. 50,
519 P.2d 286 (1974). Accord and satisfaction is an affirmative defense which must be
pleaded effectively or raised during the proceedings. Gallup Gamerco Coal Co. v. Irwin,
85 N.M. 673, 515 P.2d 1277 (1973).

The substituted performance need not be performed by the original contract obligor who
is discharged from the contractual duty. Thus, a contract obligor will be discharged from
performance if the obligee agrees to accept performance by a third party in substitution.
See Restatement (Second) of Contracts, § 278.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-837. Incapacity.

[TE ............ (obligor) due to [mental infirmity] [physical
infirmity] [intoxication] was incapable of understanding what
[he] [she] was doing when [he] [she] entered into the contract,
then ............ (obligor) is excused from the obligation to



perform the contract.]

[ .eeeeeie i was a minor when [he] [she] entered into the
contract. Therefore, if ............ demonstrated [within a
reasonable time after reaching majority] that [he] [she] does
not intend to be bound by the contract, then [he] [she] is
excused from the obligation to perform the contract.]

DIRECTIONS FOR USE

The bracketed paragraphs are to be used as alternatives depending on whether the
claim of incapacity arises from minority or some physical, mental or other infirmity. The
first bracketed paragraph addresses incapacity arising from infirmity. The list of
disabling causes is not intended to be exhaustive. Other categories may be used if
supported by the law and the facts. The bracketed language in the second alternative
paragraph is to be used only if the evidence creates a fact issue as to the timeliness of
the minor's claimed disaffirmance. If the fact of the contract obligor's minority at the time
the contract was entered into is at issue, the instruction will have to be rewritten
appropriately. See UJI 13-839 regarding undue influence.

[Effective November 1, 1991.]
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Committee comment. - There is a presumption of competency which must be
overcome with evidence that a person was incompetent at the time the contract was
made. Estate of Head, 94 N.M. 656, 615 P.2d 271 (Ct. App. 1980). Proof of lack of
capacity is not precluded by the parole evidence rule. Demers v. Gerety, 85 N.M. 641,
515 P.2d 645 (Ct. App. 1973). Incapacity does not arise just because the contract
obligor was inexperienced or ignorant about the subject matter of the contract. Rather,
this defense arises only when the contract obligor, because of some infirmity or specific
cause, was incapable of appreciating the very fact that he or she was entering into a
contract.

What constitutes a "reasonable time" for purposes of disaffirmation after reaching
majority will vary depending on the circumstances. See Terrace Co. v. Calhoun, 347
N.E.2d 315, 319 (lll. 1976). Where suit is brought on the contract, however, the contract
obligor, if he or she has reached majority, must make an election to disaffirm or
otherwise lose the defense. Incapacity should not be confused with undue influence,
which is addressed in UJI 13-839.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-838. Duress.



I£f ............ entered into the contract under duress, then
[he] [she]is excused from performing [his] [her] obligations under
the contract.

[ e is duress, if under the circumstances it
induces the other person to enter into a contract that [he] [she]
otherwise would not have entered into.]

[Duress is intentional action by one person presenting such
a serious business or financial loss or injury to the other
person to the contract that he or she has no reasonable choice
or alternative. ............ has the burden of proving duress
by clear and convincing evidence. ]

DIRECTIONS FOR USE

This instruction should be given when a party has raised a triable issue of duress as a
defense to the obligations to perform a contract duty. The bracketed paragraphs are
alternatives. The second alternative bracketed paragraph should be used when the
claim of duress arises from "business duress" or "economic compulsion."” The first
alternative bracketed paragraph should be used in all other instances. In the first
alternative, the court should fill in the wrongful conduct which is claimed to constitute the
act causing duress. See Comment for examples of wrongful conduct.

[Effective November 1, 1991.]
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Committee comment. - Contracts entered into by the force of duress are not
enforceable against the party whose conduct was influenced by the duress. See
Restatement (Second) of Contracts 8 174. Wrongful acts which will constitute duress
extend to "economic compulsion” or "business duress," in which a person is presented
with such a severe business or financial loss as to present no reasonable alternative but
to enter into a contract which he or she otherwise would not have. In the case of
"business duress," at least, the party claiming the defense must prove its elements by
clear and convincing evidence.

The conduct claimed to cause the duress must be wrongful, although not necessarily
criminal. See Restatement (Second) of Contracts § 176. Examples of wrongful conduct
are (1) physical threats to life or safety; (2) imprisonment; (3) destruction of goods or
things of value; (4) institution of criminal proceedings; or (5) bad faith threat to breach a
contract or fail to perform a duty. See generally J. A. Farnsworth, Contracts 88 4.16,
4.17.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.



13-839. Undue influence.

If ... ... . ... entered into the contract through undue
influence, then [he] [she] is excused from performing [his]
[her] obligations under the contract. "Undue influence" is the
abuse of a close or special relationship by one party which
persuades the other party to enter into the contract.

............ has the burden of proving undue influence by
clear and convincing evidence.

DIRECTIONS FOR USE

This instruction is intended for use in contract cases and is not intended for use in its
present form in other situations, such as gifts, wills, etc.

[Effective November 1, 1991.]
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Committee comment. - Undue influence is not susceptible to a fixed formula. Brown v.
Cobb, 53 N.M. 169, 204 P.2d 264 (1949) (legatees sue to cancel decedent's ranch
lease); Restatement (Second) of Contracts § 177. While influence alone is not
prohibited, undue influence will relieve the party of that contract obligation. Nance
v.Dabau, 78 N.M. 250, 430 P.2d 747 (1967) (suit brought by widow's guardian to set
aside deeds and contracts). Many cases involve either a confidential or fiduciary
relationship. Shultz v. Ramey, 64 N.M. 366, 328 P.2d 937 (1958) (suit to cancel farm
lease with son-in-law); Salazar v. Manderfield, 47 N.M. 64, 134 P.2d 544 (1943) (suit to
cancel deed to fiduciary); Cardenas v.Ortiz, 29 N.M. 633, 266 P. 418 (1924) (suit to
cancel deed to farm.)

Undue influence must be contrasted with the concept of "duress" (see UJI 13-838) or
"Iincapacity” (see UJIl 13-837). Duress focuses on threats which induce fear and hence
the deprivation of free will. Undue influence focuses on improper influence of a weaker
or dependent party by a person who, through a special relationship, abuses his or her
favorable position to influence the weaker party into an agreement that he or she
normally would not enter. "Undue influence" does not need to rise to the level of
"duress," nor is fraud or actual misrepresentation required.

A confidential or fiduciary relationship, coupled with suspicious circumstances, may
raise a presumption of undue influence causing the burden of proof to shift. Nance v.
Dabau, supra; Walters v. Walters, 26 N.M. 22, 188 P. 1105 (1920) (ill father transferred
all properties to his son who promised to treat brothers and sisters equally); see N.M. R.
Evid. 11-301. Parent and child relationship or kinship alone is not sufficient to raise a
presumption of undue influence. Giovannini v. Turrietta, 76 N.M. 344, 414 P.2d 855
(1966) (deed by mother to son and daughter did not create confidential relationship);



Trujillo v. Truijillo, 75 N.M. 724, 410 P.2d 947 (1966) (parents conveyed farm to son who
worked it for sixteen years before parents sought to recover it).

Where the undue influence arises from a fiduciary relationship, a special instruction may
be necessary to define the term. "A confidential or fiduciary relationship exists
‘whenever trust and confidence is reposed by one person in the integrity and fidelity of
another.” In re Ferrill, 97 N.M. 383, 387, 640 P.2d 489, 493 (Ct. App. 1981).

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-840. Impossibility or impracticability of performance.

When the performance of a contract obligation becomes
impossible or
unreasonably burdensome because of circumstances or events

beyond the ....... (promisor's) control which are substantially
and materially different from what both ............
(plaintiff) and ............ (defendant) reasonably anticipated
would exist, then the .......... (promisor) is excused from

performing that contractual obligation.

[Effective November 1, 1991.]
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Committee comment. - Ordinarily the promisor bears the risk that a contractual
promise may become more burdensome or less desirable than anticipated. The law
may relieve the obligor of this risk, however, where "[a]n extraordinary circumstance .
make([s] performance so vitally different from what was reasonably to be expected as to
alter the essential nature of that performance." Restatement (Second) of Contracts ch.
11 at 309.

The defense of impossibility or impracticability does not apply where the contract either
expressly or implicitly allocates to a party the risk that the extraordinary circumstance at
issue would occur. Rather, the defense arises when the occurrence of the circumstance
was not within the contemplation of the parties at the time of contracting, see Uniform
Commercial Code § 2-615 comment 1, or, in other words, when the occurrence
contravenes a basic assumption on which the contract was made, see Restatement
(Second) of Contracts § 261 comment b.

A good discussion of the principles underlying the doctrine of impossibility or
impracticability of performance can be found in chapter 11 of the Restatement (Second)
of Contracts and in the official comment to § 55-2-615 NMSA 1978.



ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-841. Hindrance; prevention; excuse for nonperformance.

A party to a contract cannot recover damages if [his] [her] own act or failure to
act prevented the other party from performing the contract.

DIRECTIONS FOR USE

This instruction is to be used where one party prevents either fulfilment of a condition
precedent to performance or performance itself.

[Effective November 1, 1991.]
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Committee comment. - One cannot take advantage of [his] [her] own act or omission

to escape liability thereon. Bogle v. Potter, 72 N.M. 99, 380 P.2d 839 (1963); Gibbs v.

Whelan, 56 N.M. 38, 239 P.2d 727 (1952); Restatement of Contracts § 295.
ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-842. Waiver.

Waiver is the voluntary giving up of a known right. A waiver
may be express or implied from a person's statements or

conduct. If ............ waived [his] [her] right
to ... ..., , (identify contractual right)
then ............ is excused from[his] [her] obligation to

comply with that condition of [his] [her] performance.

[Effective November 1, 1991.]
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Committee comment. - The elements of waiver are an existing right, knowledge of
such right, and an intention to relinquish or surrender that right. Talley v. Security
Service Corp., 99 N.M. 702, 663 P.2d 361 (1983). But see Restatement (Second) of
Contracts 8 84 comment b (promisor need not always know his/her legal rights nor
intend the legal effect of his/her promise).



Waiver usually arises in the context of conditions (such as timeliness) attached to the
contract obligor's performance rather than in the context of the performance itself. See,
e.g., Green v. General Accident Insurance Co., 106 N.M. 523, 746 P.2d 182 (1987). Itis
not clear, however, that absent a "novation," "accord and satisfaction” or the like, a party
may "waive" the other party's contract performance.

Waiver covered by this instruction is waiver which occurs by a voluntary act whose
effect is intended. The instruction addresses both waiver which may be found in the
express declaration and implied from a party's representations that fall short of such
declaration or from conduct. Waiver may also be presumed or implied contrary to the
intention of a party from a course of conduct showing waiver by estoppel. To prove
waiver by estoppel a party must show that he/she was misled to his/her prejudice by the
conduct of the other party into the honest and reasonable belief that such waiver was
intended. Hale Contracting Co., Inc. v. United N.M. Bank, 110 N.M. 712, 799 P.2d 581
(1990). 13-842 does not cover waiver by estoppel; counsel and the trial court must draft
an appropriate instruction where this doctrine is available on the evidence.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 17A Am. Jur. 2d Contracts § 655 et seq.

13-843. Contracts; measure of damages; general instruction.

If you should decide in favor of ............ (plaintiff) on
[any of] [his] [her] claim[s]of breach of contract, then you
must fix the amount of money damages which will restore
to ... ..., (plaintiff) what was lost by ............
(defendant's) breach [and what ............ (plaintiff)
reasonably could have expected to gain]. ............
(Plaintiff's) claims for damages are:

(NOTE: Here insert the proper elements of damages.)

[If you should decide in favor of .......... (defendant) on
any of [his] [her] claims, then you must fix the amount of
money damages which will restore to ............ (defendant)
what was lost by ............ (plaintiff's) [breach] [act(s)]
[and what ............ (defendant) reasonably could have
expected to gain if ............ (plaintiff) had not

[breached] [acted]].
............ (Defendant's) claims for damages are:
(NOTE: Here insert the proper elements of damages.)

[Any damages found by you must be damages which, at the time



of making the contract, the parties reasonably could have
expected to be a consequence of any breach.]

Whether any of these elements of damages has been proved by
the evidence is for you to determine. Your verdict must be
based upon proof, and not upon speculation, guess or conjecture.

Further, sympathy for a person, or prejudice against any
party, should not affect your verdict and is not a proper basis
for determining damages.

DIRECTIONS FOR USE

This is the basic form for all damages instructions in contract cases. Common elements
of damages that may be inserted are set forth in UJI 13-844 through 13-859. Other
elements may have to be included in particular cases.

Although this chapter on the law of contracts is self-contained, it will be necessary also
to use instructions applicable in other jury cases, such as instructions from the chapter
on damages generally and the first instruction in that chapter, as well as the instructions
generally applicable to duties of jurors.

[Effective November 1, 1991.]
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Committee comment. - The purpose of allowing damages for breach of contract is to
restore to the injured party what was lost by the breach and what he or she reasonably
could have expected to gain had there been no breach. Allen v. Allen Title Co., 77 N.M.
796, 427 P.2d 673 (1967); Brown v. Newton , 59 N.M. 274, 282 P.2d 1113 (1955).
Damages based on a "rough estimate" by a witness are insufficient to support a
judgment. Rather damages must be of a kind and character susceptible of proof, and
the amount of damages allowed must be subject to reasonable ascertainment and not
based on speculation or guesswork. Louis Lyster, Gen. Contractor v. Town of Las
Vegas, 75 N.M. 427, 405 P.2d 665 (1965). Proof does not have to be to a mathematical
certainty, however. Eccher v. Small Business Administration, 643 F.2d 1388, 1392 (10th
Cir. 1981). The elements of damages must be the natural and foreseeable
consequences of the breach, as contemplated by the parties at the time of making the
contract. State Farm Gen. Ins. Co. v. Clifton, 86 N.M. 757, 527 P.2d 798 (1974);
Mitchell v. Intermountain Cas. Co., 69 N.M. 150, 364 P.2d 856 (1961). As to damages
for breach of contract generally, see Restatement (Second) of Contracts 88 346-356.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.



Am. Jur. 2d, A.L.R. and C.J.S. references. - Contractual provision for per diem
payments for delay in performance as one for liquidated damages or penalty, 12
A.L.R.4th 891.

Modern status of rule as to whether cost of correction or difference in value of structures
is proper measure of damages for breach of construction contract, 41 A.L.R.4th 131.

Liability of contractor who abandons building project before completion for liquidated
damages for delay, 15 A.L.R.5th 376.

13-844. Seller's remedy for buyer's breach; executed contract.
The [unpaid balance of the] contract price.
[Effective, November 1, 1991.]

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-845. Seller's remedy for buyer's breach; executory contract.

The [unpaid balance of the] contract price, less the costs
saved to ......... (seller) by not having to perform [his] [her]
part of the contract.

[Effective November 1, 1991.]
ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-846. Seller's incidental damages.

The reasonable expense to ............ (seller)
for ... ... ... (identify claimed expenses) as a result
of ...... ... ... (buyer's) breach.

DIRECTIONS FOR USE

This instruction should be employed where the evidence creates a triable issue as to
incidental expenses incurred by the plaintiff as a result of the claimed breach of



contract. The court should identify the claimed incidental expenses in the second blank
in the instruction. If the list of claimed incidental expenses is long, the instruction, as
structured, will become awkward and difficult for the jury to understand. In that event,
the form of the uniform instruction should be abandoned and the court should fashion its
own instruction.

[Effective November 1, 1991.]
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Committee comment. - The types of expense which may be recovered as incidental

damages include expenses incurred in transporting goods, insuring them, stopping

delivery, maintaining custody over rejected goods, and reselling rejected goods.
ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-847. Buyer's remedy for seller's breach.

The difference between the contract price and the reasonable

cost to ............ (buyer) of a substituted performance,
less any costs saved as a result of ............ (seller's)
breach.

[Effective November 1, 1991.]
ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-848. Buyer's incidental damages.

The reasonable expense to ............ (buyer)
for ............ , a aresult of ............ (seller's)
breach.

DIRECTIONS FOR USE

This instruction should be employed where the evidence creates a triable issue as to
incidental expenses incurred by the plaintiff as a result of the claimed breach of
contract. The court should identify the claimed incidental expenses in the second blank
in the instruction. If the list of claimed incidental expenses is long, the instruction, as
structured, will become awkward and difficult for the jury to understand. In that event,



the form of the uniform instruction should be abandoned and the court should fashion its
own instruction.

[Effective November 1, 1991.]
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Committee comment. - The types of expense which may be recovered as incidental
damages include expenses incurred in inspecting the goods, procuring substantial
performance, transporting, caring for, insuring or returning rejected goods, reselling
rejected goods, and expenses reasonably attributable to delay in performance.

13-849. Buyer's consequential damages.
The reasonable value of any loss to ............ (buyer)

resulting from [his] [her]inability to [satisfy an obligation]
[meet a need] about which [seller] should have known.

[Effective November 1, 1991.]
ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-850. Damages to owner; contracts for construction.

For [defective] [and] [or] [unfinished] construction [The reasonable cost of
completing the construction called for in the contract.]

[The difference between the value of the construction called for in the contract
and the value of the performance that has been received.]

DIRECTIONS FOR USE

The two bracketed paragraphs reflect alternative measures of damages. The first
bracketed paragraph represents the favored measure of damages and should be used,
unless the court finds special circumstances require use of the second paragraph. The
second bracketed paragraph is to be used only where completion of the contract would
involve unreasonable waste of money.

[Effective November 1, 1991.]
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Committee comment. - The purpose of contract damages is to, and the normal
measure of damages will, put the breached party in the same position he or she would
have occupied had the contract been completed. The first bracketed paragraph,
providing damages measured against what the reasonable cost of substituted
performance would be, will typically accomplish this goal and therefore should normally
be given. See Restatement (Second) of Contracts § 348, the substance of which has
been adopted in New Mexico. See Chavez v. Gribble, 83 N.M. 688, 496 P.2d 1084
(1972); Montgomery v. Karavas, 45 N.M. 287, 114 P.2d 776 (1941) (adopting § 346 of
the Restatement of Contracts, substantially similar to 8 348 of the Restatement
(Second)).

The second bracketed paragraph should be given only in the unusual situation where
the normal measure of damages will cause economic waste; that is, where the cost of
correcting the incomplete or defective performance will be disproportionate to the added
economic value to the building. See Jacob & Youngs v. Kent, 230 N.Y. 239, 129 N.E.
889 (1921) (tearing out nonconforming piping in completed building would involve a cost
disproportionate to the added value of putting in conforming pipe).

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Modern status of rule as to whether cost

of correction or difference in value of structures is proper measure of damages for
breach of construction contract, 41 A.L.R.4th 131.

13-851. Damages; personal employment.

The [unpaid balance of the] contract price, less [the greater

of] [the amount ....... actually earned from other employment
in the time made available as a result of the breach] [or] [the
amount ....... could through the exercise of reasonable

diligence have earned, in the time made available as a result of
the breach, from employment of the same quality as [his] [her]
employment under the breached contract].

DIRECTIONS FOR USE

This instruction should be given with UJI 13-843 when the claim for damages arises
from breach of an employment contract. The portion in braces should be given only
when the breaching party raises mitigation of damages as an affirmative defense; in that
case, UJI 13-860 should also be given.



Within the braces, the appropriate bracketed language should be selected, depending
on whether the mitigating amount was actually earned from other employment obtained
in place of the breached contract or was income that could reasonably have been
earned during the period of the breach through employment similar to that under the
breached contract. If both elements of mitigation are included, the first bracketed phrase
should usually be incorporated into the instruction together with the bracketed "[or]".
Under the proper facts, however, both elements of mitigation could appropriately be
deducted from damages, and the instruction would have to be modified.

This instruction may be supplemented when other relief, such as reliance damages, is
requested. It is intended to provide a common, but not an exclusive, instruction for
breach of employment agreements.

[Effective November 1, 1991.]

*khkkhkkhkkhkkhkkrkhirrkhkkrkkhkhkhk*k*k

Committee comment. - Ordinary rules for measuring damages for breach of contract
may be applied in an employment context. Board of Education of Alamogordo Public
School District No. 1 v. Jennings, 102 N.M 762, 701 P.2d 361 (1985). Damages may
include lost wages while unemployed, the cost and inconvenience of searching for a
new job, moving costs for relocating, as well as any other actual pecuniary losses, and
possibly punitive damages. Vigil v. Arzola, 102 N.M. 682, 699 P.2d 613 (Ct. App. 1983),
rev'd in part, 101 N.M. 687, 687 P.2d 1038 (1984).

The doctrine of mitigation (also called "avoidable consequences") in wrongful discharge
cases is based on the principle that a wrongfully discharged employee will not be
permitted to remain idle at his previous employer's expense when suitable work is
available and will not be placed in a better position by the award of damages than he
would have occupied had the contract been performed. Consequently, income that the
employee earned or reasonably could have earned from similar employment during the
period of the breach will be deducted from damages. See Jennings, supra; Spurck v.
Civil Service Board, 231 Minn. 183, 42 N.W. 2d 720 (1950). Employment is "similar" if it
is of the same quality. Parker v. Twentieth Century-Fox Film Corp., 3 Cal. 3d 176, 474
P.2d 689, 89 Cal. Rptr. 737 (1970). Also, income that the employee actually earned
from any other employment during the period of the breach will be deducted. Jennings,
supra; Spurck, supra. Income in mitigation of damages must, however, relate to
employment that the employee could not have pursued had he remained employed
under the breached contract, rather than to activities which the employee could have
undertaken while also continuing with the original employment. See Sandler v. U.S.
Development Co., 44 Wash. App. 98, 721 P.2d 532 (1986); Soules v. Independent
School District No. 518, 258 N.W. 2d 103 (Minn. 1977).

ANNOTATIONS



Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-852. Reliance damages.

The reasonable cost to ............ (plaintiff) of having
relied on the contract, [less any loss which ............
(plaintiff) would have sustained had the contract been fully
performed] .

[Effective November 1, 1991.]
ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-853 to 13-859. Reserved.

*khkkhkkhkkhkkhkhkhkrhkhkkrkkhkhkhkk*k

Committee comment. - These instruction numbers are reserved for instructions that
may be added in the future regarding elements of contract damages.

13-860. Mitigation of damages.

A party may not recover as damages any cost or loss which [he] [she] reasonably
could have avoided.

[Effective November 1, 1991.]

*kkkhkkhkkhkkhkhkirkhkkhkkhkhkk*k*k

Committee comment. - The non-breaching party has a duty to use "reasonable
diligence" to mitigate damages, and the standard for reasonable diligence for the resale
of goods is a "commercially reasonable" standard. Elephant Butte Resort Marina, Inc. v.
Wooldridge, 102 N.M. 286, 694 P.2d 1351 (1985).

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

13-861. Punitive damages.



If you find that ........ ... . . . . e e (name of
party making

claim for punitive damages) should recover compensation for
damages, and if you further find that the conduct of
............. (name of party whose conduct gives rise to a claim
for punitive damages) was [malicious], [reckless], [wanton],
[oppressive], or [fraudulent], then you may award punitive
damages.

Such additional damages are awarded for the limited purpose of punishment and
to deter others from the commission of like offenses.

The amount of punitive damages must be based on reason and justice taking into
account all the circumstances, including the nature of the wrong and such
aggravating and mitigating circumstances as may be shown. The amount
awarded, if any, must be reasonably related to the injury and to the damages
given as compensation and not disproportionate to the circumstances.

[Malicious conduct is the intentional doing of a wrongful act with knowledge that
the act was wrongful.]

[Reckless conduct is the intentional doing of an act with utter indifference to the
consequences.]

[Wanton conduct is the doing of an act with utter indifference to or conscious
disregard for a person's rights.]

DIRECTIONS FOR USE

Appropriate bracketed language should be selected depending on the type of conduct
offered to justify punitive damages.

[Effective November 1, 1991.]

*kkkhkkhkkhkikkhkihrkhkkhkkhkhkhkk*k*k

Committee comment. - In Romero v. Mervyn's, 109 N.M. 249, 784 P.2d 992 (1989),
the New Mexico Supreme Court thoroughly reviewed punitive damages in breach of
contract cases. The Court noted that in New Mexico, the award of punitive damages for
breach of contract is "conceptualized . . . in terms of the quality of the conduct
constituting the breach itself," rather than in terms of an independent tort or breach of
the implied covenant of good faith, as in some other jurisdictions. Id. at 257, 784 P.2d at
1000. "Overreaching, malicious, or wanton conduct” justifying punitive damages "is
inconsistent with legitimate business interests, violates community standards of



decency, and tends to undermine the stability of expectations essential to contractual
relationships.” Id. at 258, 784 P.2d at 1001.

The Court observed that "[o]ur previous cases clearly establish that, in contract cases
not involving insurance, punitive damages may be recovered for breach of contract
when the defendant's conduct was malicious, fraudulent, oppressive, or committed
recklessly with a wanton disregard for the plaintiff's rights." 109 N.M. at 255, 784 P.2d at
998. "Each of the terms listed, standing alone, will support an award of punitive
damages." Id. "[I]n the sense that malice and wantonness ... suggest an absence either
of a good faith reason or of an innocent mistake, they describe the conduct targeted by
our punitive damages rule." Id. "[T]hese words broadly distinguish ‘wrongful' breaches of
contract from those committed intentionally for legitimate business reasons or those that
are the result of inadvertence." Id. at 256, 784 P.2d at 999. "Nonetheless, we remain
convinced that the nuances distinguishing the terms 'malice,’ 'fraud,' and 'oppression'
make it useful to retain these words as distinct standards to guide the jury's exercise of
discretion in particular cases." Id.

With regard to the definitional language included in the bracketed parts of the
instruction, see UJI 13-834 and 13-1827. In Romero the Supreme Court stated that
oppressive conduct would exist when a party "has breached a contract believing that
the wronged party cannot afford to contest the matter in court.” 109 N.M. at 258 n.6, 784
P.2d at 1001 n.6. Because oppressive conduct has not been sufficiently well defined in
New Mexico case law, no definition is provided. Such conduct is a foundation for
punitive damages, and in the appropriate case the Court should provide a definition
drawing upon Romero and other sources. The Committee suggests the following
definition as appropriate in some contexts: "Oppressive conduct is marked by an unjust
use of power or advantage."

No definition is provided of fraudulent conduct because the elements of fraud are
separately stated in UJI 13-834, and the jury will already have been instructed on
conduct that constitutes fraud.

ANNOTATIONS

Effective dates. - Pursuant to a supreme court order dated July 17, 1991, this
instruction is effective for cases filed on or after November 1, 1991.

APPENDICES APPENDIX 1. SAMPLE CONTRACTS INSTRUCTIONS

The following is an example of a simple contracts case where both parties are claiming
money damages.

Statement of facts



John Garcia owns his own business in which he sells his services as a computer
programmer and a consultant in computer software design. He entered into a contract
with Albuquerque Construction Company to design a computer software system for use
by the Albuquerque Construction Company in their accounting and bookkeeping
functions, general ledger functions, account receivables and accounts payable
functions, inventorying and capital asset control. The contract called for Mr. Garcia to be
paid in installments according to certain "milestones.” The last "milestone" required
payment of $7,500 upon satisfactory installation of the software in Albuquerque
Construction Company's computer. The contract included the following terms:

Article Il

Seller shall design, prepare and install the software in buyer's computer within a
reasonable time after buyer has provided seller with the "detailed statement of criteria"
called for an described in Article Il above.

Article IV

Seller agrees to provide to buyer, at no additional cost, adequate instruction manuals on
the software, training of buyer's personnel upon installation of the software and backup
and consultation services for one year after installation of the software.

Albuquerque Construction Company provided Garcia with the "detailed statement of
criteria” on February 15, 1988. Garcia did not deliver and install the software until
October 30, 1988. Albuquergue Construction claims that this delay was unreasonable
and in breach of contract. Garcia installed the software in Albuguerque Construction's
computer, held a one-day training session for Albuquergue Construction's staff, and
provided Albuquerque Construction with a training manual. Because of the delay in the
installation, however, Albuquerque Construction refused to pay Garcia the last $7,500
installment on the purchase price of the software. In addition, Albuguerque Construction
claims that because of the delay in the installation, it was required to expend $11,000 in
additional outside accounting services that would not have been expended if the
software had been installed by July 1, 1988, the commencement of Albuquerque
Construction's fiscal year. Finally, in December 1988, a power surge wiped out a
considerable part of the data base on Albuguerque Construction's computer.
Albuquerque Construction believed that it had its database "backed up" in a backup file
but was having difficulty finding the backup file on the computer's "hard disk."
Albuquergue Construction called Garcia for "backup™ assistance and consultation in
finding the backup files on the hard disk. Garcia refused, claiming that the request was
not for "backup" services and because Albuquerque Construction did not pay the last
$7,500 milestone. As a consequence, Albuquerque Construction Company hired



someone for $3,500 to retrieve the backup files.

Albuquerque Construction brought suit against Garcia for damages, claiming breach of
contract in the late delivery and in the failure to provide backup. Garcia defended in
counterclaim for the $7,500 payment at the final milestone.

Instruction No. 1: Theory of the Case; Statement of the Issues; Claim; Burden of
Proof

In this civil action Albuquerque Construction Company seeks compensation from
Mr. John Garcia for damages which Albugquerque Construction Company claims
were proximately caused by the breach by Mr. Garcia of the contract entered into
between Mr. Garcia and Albuquerque Construction Company.

To establish its claim of breach of contract on the part of Mr. Garcia, Albuquerque
Construction Company has the burden of proving one or more of the following
contentions:

1. That Mr. Garcia failed to deliver and install the computer software within a
"reasonable time" as required by the contract; or

2. That Mr. Garcia failed to provide "backup" or "consultation" services as
required by the contract.

In addition, Albugquerque Construction Company contends and has the burden of
proving that any breach of contract caused Albuquerque Construction Company
to incur damages as a consequence of Mr. Garcia's breach of contract.

Mr. Garcia denies that he breached any of his contract obligations to
Albuquerque Construction Company. Specifically, Mr. Garcia:

1. Denies that he did not deliver and install the computer software within a
"reasonable time;" and

2. Contends that any requests made by Albuquerque Construction Company were
not for "backup" services and, therefore, he did not fail to provide backup
services as called for under the contract.

In addition, as to the claim of breach of contract for failure to provide backup
services, Mr. Garcia contends and has the burden of proving that he was excused
from performing any backup services because Albuquerque Construction
Company itself breached the contract by failing to make final payments to Mr.
Garcia.

In addition, Mr. Garcia counterclaims against Albuquerque Construction
Company under the contract, claiming that Albuquerque Construction Company



breached its contract obligations to Mr. Garcia by failing to pay the called for final
payment of $7,500. To establish his claim for breach of contract on the part of
Albuquerque Construction Company, Mr. Garcia has the burden of proving that
Albuquergue Construction Company failed to pay $7,500 as called for under the
contract. Albuquerque Construction Company denies that it breached any
contract obligation to Mr. Garcia and contends and has the burden of proving that
it is excused from paying Mr. Garcia $7,500 because Mr. Garcia failed to perform
his obligations under the contract.

[Effective, November 1, 1991.]

APPENDIX 2. SAMPLE FORMATION OF CONTRACT INSTRUCTIONS

Statement of facts

Smith, an avid hunter, owns a prize hunting dog named Zeke that is much admired by
his friend Jones. Smith is in the National Guard. An international conflict erupts in the
Middle East, and Smith's unit is activated. Anticipating a long absence from the country,
Smith writes to his friend: "l feel bad about having to put Zeke in a kennel. | would sell
him to a good home if | could get $500 for him." Jones writes back immediately: "Five
hundred is a fair price for Zeke, but things are pretty tight here and | wish you would
take $400 and my old shotgun instead."

The Middle East conflict is unexpectedly brief, and several days later Smith writes to
Jones: "I am back to civilian life already. Thank goodness | won't be selling Zeke."
Jones claims never to have received this letter. The next month, Jones comes to visit
Smith and brings $400 cash and his shotgun. Smith refuses to part with Zeke. Jones
pulls out some more cash and offers Smith $500, still to no avail. Zeke is worth $1000.
Jones sues Smith for damages for breach of contract.

Sample instructions

Note: These sample instructions are prepared by including definitional instructions
where possible in the statement of issues, see Gallegos v. Citizens Ins. Agency, Inc.,
108 N.M. 722, 779 P.2d 99 (1989), and by including only those instructions, or portions
thereof, that are pertinent to the particular matters in dispute, see Introduction to UJI ch.
8. "Stock” instructions and damage instructions are omitted from this example.
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In this civil action the plaintiff Jones
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CHAPTER 9
FEDERAL EMPLOYERS' LIABILITY ACT

Introduction

This subject is governed by N.M. Const., art. XX, § 16, and art. XXIlI, § 2, and, by
reference, it is covered by the Federal Employers' Liability Act, being 45 U.S.C.A. 88 51
to 60. Constitutional provision Article XX, Sec. 16, according to its own language, "shall
not be construed to affect the provisions of Section Two of Article Twenty-Two of this
constitution, being the article upon Schedule".

N.M. Const., art. XX, § 16 applies to "Every person, receiver or corporation owning or
operating a railroad within this state" (emphasis added). The Federal Employers'

Liability Act applies to "Every common carrier by railroad while engaging in commerce
between any of the several States or Territories". 45 U.S.C.A. § 51 (emphasis added).

This chapter, then, applies only to common carriers by railroad, engaging in interstate
commerce. The liability of an intrastate railroad in New Mexico is within the provisions of
N.M. Const., art. XX, § 16 and is governed by that section.

The following matters should be noted relative to this chapter.
A. The Federal Employers' Liability Act, 45 U.S.C.A. 8 51, et seq.
1. Negligence of Railroad

The railroad is liable in damages to any employee suffering injury or death, "for such
injury or death resulting in whole or in part from the negligence of " the railroad. 45
U.S.C.A. 8 51 (emphasis added).

2. Contributory Negligence

Contributory negligence of the employee does not bar recovery. Damages shall be
"diminished by the jury in proportion to the amount of negligence attributable to such
employee." 45 U.S.C.A. 8§ 53. According to some authority, evidence of contributory
negligence is admissible for reduction of damages, even though not pleaded as a
defense. Kansas City S. Ry. v. Jones, 241 U.S. 181, 36 S. Ct. 513, 60 L. Ed. 943
(1916).

There is a proviso in 45 U.S.C.A. 8 53 to the effect that contributory negligence will not
defeat or diminish a recovery for damages where the death or injury is found to have
been caused or contributed to by the violation by the common carrier of any statute
enacted for the safety of employees. (As in the Safety Appliance Acts and the Boiler
Inspection Acts, infra.)



3. Assumption of Risk

Assumption of risk by an employee has been abolished where injury or death resulted in
whole or in part from negligence of the railroad. 45 U.S.C.A. 8§ 54. Chavez v. Atchison,
T. & S.F. Ry., 79 N.M. 401, 444 P.2d 586 (1968).

4. Common-Law Fellow-Servant Doctrine

"The common-law fellow-servant doctrine has been abrogated in this jurisdiction as to
railroads by section 16 of article 20 of the constitution, . " Morstad v. Atchison, T. & S.F.
Ry., 23 N.M. 663, 170 P. 886 (1918).

5. Proximate Cause

No mention, whatever, of proximate cause should be made to the jury. Eidson v.
Atchison, T. & S.F. Ry., 80 N.M. 183, 453 P.2d 204 (1969). California uses the term
"proximate cause."

6. No Third Party Involved

These proposed instructions relate only to plaintiff and defendant, and not to any third
party charged with negligence. The other UJI - Civil instructions should apply to a third-
party defendant.

7. Note All Sections of F.E.L.A.
45 U.S.C.A. 8§ 51 to 60 should be noted. There are a vast number of cases on F.E.L.A.
8. Law of New Mexico Applies to Procedural Matters

The supreme court has held that " . all procedural matters, including review of verdicts
for excessiveness, are governed by the law of the forum and not by the Federal
Decisional Law", Rivera v. Atchison, T. & S.F. Ry., 61 N.M. 314, 299 P.2d 1090 (1956);
Vivian v. Atchison, T. & S.F. Ry., 69 N.M. 6, 363 P.2d 620 (1961), or are governed by
the common law. Rival v. Atchison, T. & S.F. Ry., 62 N.M. 159, 306 P.2d 648, 64
A.L.R.2d 1098 (1957).

9. Substantive Law Governed by Decisions of Supreme Court of U.S.

Issues of negligence and contributory negligence are substantive and governed by
decisions of the Supreme Court of the United States. Chavez v. Atchison, T. & S.F. Ry.,
77 N.M. 346, 423 P.2d 34 (1967); Vivian v. Atchison, T. & S.F. Ry., 69 N.M. 6, 363 P.2d
620 (1961). Also, whether the employer and employee are engaged in interstate
commerce and whether an employee is acting within the scope or course of his
employment would seem to be questions of substantive law, governed by federal
decisions.



10. UJI - Civil

All instructions now used in UJI - Civil should be used to supplement F.E.L.A. where
necessary. The UJI - Civil instructions "Accident alone not negligence" and "corporation
a party" are examples of the applicability of general UJI - Civil instructions to this
chapter.

11. No Affirmative Defenses in F.E.L.A.

Granotis v. New York Cent. R.R., 342 F.2d 767 (6th Cir. 1965): "One of the purposes of
the Federal Employers' Liability Act, as amended, was to abolish the common law
defenses of assumption of risk, fellow servant rule and contributory negligence".

B. Safety Appliance Acts, 45 U.S.C.A. 88 1-16.

Liability under the Federal Employers' Liability Act may be predicated on a carrier's
violation of the Safety Appliance Acts, which were enacted to require carriers, engaged
in interstate commerce, to equip their locomotives and cars with various safety devices
and appliances and to maintain these in efficient condition.

The critical difference between the liability provisions of F.E.L.A. and the Safety
Appliance Acts is this: Whereas F.E.L.A. requires proof of some negligence on the part
of the railroad which caused or contributed to the employee's injuries, the obligations
imposed on railroad carriers by the Safety Appliance Acts are absolute in nature and
are not limited to the exercise of reasonable care in maintaining the prescribed
appliances. Nor is liability excused by the use of even the highest degree of care if the
prescribed standards are not met. Although a breach of the Safety Appliance Acts may
constitute negligence under the general liability provisions of the Federal Employers'
Liability Act, the violation of any specific safety requirement, resulting in injuries to an
employee, gives rise to liability on the part of the railroad, irrespective of a showing of
negligence on its part.

Under the Safety Appliance Acts, to justify a recovery of damages for injury or death of
an employee on the basis of the railroad's violation of the provisions of the Safety
Appliance Acts, it must be shown that there was a causal connection between the injury
or death and the railroad's failure to comply with the safety requirements. However, the
causal relationship requirement is met when the violation at issue was the cause, in
whole or in part, of the alleged injury or death.

A railroad employee who has sustained injury as a result of a violation of the Safety
Appliance Acts is not barred from recovery, or even subject to diminution of damages,
on the basis of contributory negligence.

C. Boiler Inspection Acts, 45 U.S.C.A. 88 22-34



Other statutes enacted for the safety of the railroad employees and the general public
are commonly known as the Boiler Inspection Acts (45 U.S.C.A. 88 22-34). These acts
prohibit the use of any locomotive, including its parts and appurtenances, such as
boilers and tenders, which is not in proper condition and safe to operate, and which has
not been subjected to, and passed, periodic safety inspections. It has been said that, by
these acts, the carrier is absolutely bound to furnish what under the common law, was
its duty to exercise only ordinary care to provide. Baltimore & O.R.R. v. Groeger, 266
U.S. 521, 45 S. Ct. 169, 69 L. Ed. 419 (1925). However, the carrier is not liable for
failure to furnish the best mechanical contrivances and inventions, provided that the
equipment used is in proper condition and safe to operate, as required by statute.
Baltimore & O.R.R. v. Groeger, supra.

Provided that the necessary causal relationship is found to exist, a violation of these
acts constitutes negligence per se on the part of the defendant railroad. Contributory
negligence on the part of the injured employee does not operate to bar his recovery nor
to diminish the damages recoverable.

For other references to other jury instructions in F.E.L.A. cases, see: Federal Jury
Practice And Instructions, Chapter 84; lllinois Pattern Jury Instructions, 2nd Ed.,
Chapter 160; Kansas Pattern Instructions, 2nd Ed., Chapter 16; Missouri Approved Jury
Instructions, Chapter 24; Virginia Jury Instructions, Chapter 40.

13-901. Special F.E.L.A. voir dire of jurors by court.

Plaintiff brings this action under a law known as the Federal
Employers' Liability Act. The title only identifies the law and
does not imply that the defendant railroad is liable.

This case involves

(NOTE: The court will here briefly summarize the
facts to state something equivalent to this example:

An accident occurred on .... (Date) at

(Name of location) while the plaintiff [deceased]
was an employee of the defendant railroad and was then engaged
in ..o oal.. (here briefly describe the work that plaintiff
or deceased was doing at the time of the accident).)

[The plaintiff in this case is the personal representative
of ........... , (Name of workman) deceased. The plaintiff
brings this action for the benefit of
........................................ (Name of survivors or
dependents) ]

At this time I will introduce the parties and their
attorneys.



(The court then introduces the plaintiff and his
attorneys, followed by the defendant representative and the
defense attorneys.

NOTE: At this point, the court will pursue the
voir dire examination of jurors as set forth in Chapter 1
concerning the general voir dire of jurors by the court.)

DIRECTIONS FOR USE

The above portion of voir dire is to supplement the general
voir dire under Chapter 1.

The paragraph relating to the personal representative and
with reference to the deceased and survivors is only to be used
where the injury to the workman resulted in his death.
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Committee comment. - The above quoted portion of a voir dire examination in F.E.L.A.
cases is only to help the jury better understand the type of action involved. The
probabilities are that at some point during the trial, even with reasonable precautions,
there is going to be some reference to an F.E.L.A. or federal employers' liability case
and, therefore, it is better that the court explain this right at the outset of the lawsuit.

45 U.S.C.A. § 51 provides that, in case of death of the employee, the liability of the
carrier shall be to his or her personal representative, "for the benefit of the surviving
widow or husband and children of such employee; and, if none, then of such employee's
parents; and, if none, then of the next-of-kin dependent upon such employee . ".

13-902. Special F.E.L.A. statement of the case issues; claims;
formula.

The plaintiff claims that [he] [she] sustained damages from

personal injuries. [The plaintiff, as personal representative,
claims damages because
of the death of ... ... .. . . . . . . i i (Name of

deceased worker)

Plaintiff also claims that one or more of the following
claimed acts of negligence caused or contributed to the
[injury] [death] and resulting damages.

(NOTE: Here set forth, in simple form, the
specific acts of negligence which are supported by the evidence,
as in UJI 13-302A to 13-302F or the following examples:



(1) The defendant railroad failed to furnish the
plaintiff with a reasonably safe place in which to work;

(2) The defendant railroad failed to provide the
plaintiff reasonably safe tools with which to work;

(3) The defendant railroad failed to provide
plaintiff with a sufficient number of fellow employees to safely
perform the work assigned; and

(4) The defendant railroad's engineer was not
keeping a proper lookout for workers on the track.)
The burden is on the plaintiff to prove, by the greater
weight of the evidence, the following facts:

(A) That the defendant railroad was negligent in one of the
particulars alleged; and

(B) That the defendant railroad's negligence caused or
contributed to the [injury] [death] and resulting damage to the
plaintiff.

The defendant railroad denies the plaintiff's claims and in
addition asserts, as a further defense, that plaintiff was
contributorily negligent in that:

(NOTE: Here set forth, in simple form, the acts of
contributory negligence relied upon by the defendant which are
supported by the evidence such as:

(1) The plaintiff failed to request additional
help to perform [his] [her] work, which would have been given to
[him] [her]; and

(2) The plaintiff failed to heed the whistle of
the oncoming train and to exercise ordinary care to remove
plaintiff from danger.)

The defendant railroad has the burden of proving, by the
greater weight of the evidence, that the plaintiff was
contributorily negligent.

The issues to be determined by you in this case are these:

(1) Wwas the defendant railroad negligent in any one of the
particulars claimed?

If your answer to this question is "no", you will return a
verdict for the defendant; but if your answer is "yes", you then



have a second issue to determine, namely:

(2) Did the negligence of the defendant railroad cause or
contribute to any injury and damage to the plaintiff?

If your answer to this question is "no", you will return a
verdict for the defendant railroad; but if your answer is '"yes",
you must then find the answer to a third question, namely:

(3) Was the plaintiff guilty of some contributory negligence?

If your answer to this question is "no", then you will
proceed to determine the amount of plaintiff's damages and
return a verdict in the plaintiff's favor for that amount.

On the other hand, if you should find that the [plaintiff]
[pPlaintiff's decedent] was guilty of some negligence and that
[his] [her] negligence contributed to [his] [her] [injuries]
[death], then you must return a verdict for the plaintiff for a
reduced amount based upon a comparison of the negligence of the
parties, as I will further instruct you.

DIRECTIONS FOR USE

The paragraphs referring to contributory negligence are not applicable if the Safety
Appliance Acts, 45 U.S.C.A. 88 1-16, or the Boiler Inspection Acts, 45 U.S.C.A. 88 23-
24, are applicable.

This follows the format of UJI 13-302A to 13-302F, and should be the first instruction
given to the jury at the close of the evidence and before final argument - following UJI
13-301.

The form, above, includes only contributory negligence as an affirmative defense, and
contributory negligence is not an "absolute defense" in F.E.L.A. cases. Assumption of
risk and fellow-servant doctrine are not available as affirmative defenses in F.E.L.A.
actions.

Should the trial judge treat such defenses as "act of God" or "independent intervening
cause" as absolute, affirmative defenses, rather than as "denials of causation," then the
affirmative defense format found in UJI 13-302A to 13-302F can be utilized.

[As amended, effective November 1, 1991.]
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Committee comment. - The court should not instruct on a specific claim of negligence
unless there is some indication that such negligence could have caused the accident.



See ldzojtic v. Pennsylvania R.R., 47 F.R.D. 25 (D.C. Pa. 1969). See also UJI 13-302A
to 13-302F.

It will be noted that this instruction does not include the elements of a "proximate cause"
requirement. This is in line with the suggestion found in Devitt & Blackmar, Federal Jury
Practice and Instructions, notes to Section 89.12 and cited cases. See also Eidson v.
Atchison, T. & S.F. Ry., 80 N.M. 183, 453 P.2d 204 (1969) and Federal Jury Practice
and Instructions § 84.19.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral throughout the instruction.

13-903. Burden of proof and greater weight of evidence, meaning
of.

When | say that the burden is on a party to prove a proposition by the greater
weight of the evidence, | mean that the proposition is more likely than not true.

Evenly balanced evidence is not sufficient.

If you are persuaded, considering all the evidence in the case, that a proposition
on which one party has the burden of proof is more probably true than not true,
then this proposition has been proved by the greater weight of the evidence.

DIRECTIONS FOR USE

This instruction should be given in every F.E.L.A. case.
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Committee comment. - The burden of proof requirement in F.E.L.A. cases is no
different from that established under New Mexico law. See Devitt & Blackmar, Federal
Jury Practice and Instructions, § 89.12.

Campbell v. Campbell, 62 N.M. 330, 310 P.2d 266 (1957): "[p]reponderance of the
evidence simply means the greater weight of the evidence . "; Lumpkins v. McPhee, 59
N.M. 442, 286 P.2d 299 (1955): " . the evidence . if it tips the scales in favor of the party
on whom rests the burden of proof, even though it barely tips them. He is then said to
have established his case by a preponderance of the evidence".

See also Federal Jury Practice and Instructions, 8 84.11 and Virginia Jury Instructions,
§ 40.06.

13-904. The rule of liability; interstate commerce not an issue.



When an employee of a railroad is [injured] [killed] while engaged in [his] [her]
employment in interstate commerce and the [injury] [death] is caused in whole or
in part by the negligence of the railroad or by reason of any defect or
insufficiency resulting from the railroad's negligence, the railroad is liable in
damages.

DIRECTIONS FOR USE

This instruction is to be used when it is admitted, or established by the evidence as a
matter of law, that the plaintiff was employed by the railroad while engaged in interstate
commerce.

[As amended, effective November 1, 1991.]
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Committee comment. - This instruction is based upon the first paragraph of Section 1
of the act (45 U.S.C.A. § 51).

"Injury or death resulting in whole or in part from the negligence . . ." of the railroad
means that the slightest negligence is sufficient if it played any part, however small, in
causing or contributing to the injury or death (quotation from 45 U.S.C.A. § 51 with
emphasis added). Clinard v. Southern Pac. Co., 82 N.M. 55, 475 P.2d 321 (1970);
Chavez v. Atchison, T. & S.F. Ry., 77 N.M. 346, 423 P.2d 34 (1967); Atchison, T. & S.F.
Ry. v. Simmons, 153 F.2d 206 (10th Cir. 1946); Tillian v. Atchison, T. & S.F. Ry., 40
N.M. 80, 55 P.2d 34 (1935).

In cases under the Safety Appliance Acts and the Boiler Inspection Acts, the railroad's
negligence may be immaterial, but the contributory negligence of the employee is a
factor, where such contributory negligence is the sole proximate cause. Schmidt v.
Great N. Ry., 7 Wash. App. 40, 497 P.2d 959 (1972).

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral.

13-905. The rule of liability; interstate commerce an issue.

When an employee of a railroad is [injured] [killed] while engaged in [his] [her]
employment in interstate commerce and the [injury] [death] is caused in whole or
in part by the negligence of the railroad or by reason of any defect or
insufficiency resulting from the railroad's negligence, the railroad is liable in
damages.



An employee is considered as being employed by a railroad while engaging in
interstate commerce when any part of [his] [her] duties shall be in the furtherance
of interstate commerce or shall, in any way, directly or closely and substantially
affect such commerce.

DIRECTIONS FOR USE
This instruction is to be used only when interstate commerce is an issue.

[As amended, effective November 1, 1991.]
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Committee comment. - The question as to whether the employee was injured or killed
while the railroad was engaging in interstate commerce, as distinguished from the
guestion of whether the employee was acting in the scope or course of employment at
the time of the injury, does not seem to have been an issue in any reported New Mexico
case, with the exception of Rivera v. Atchison, T. & S.F. Ry., 61 N.M. 314, 299 P.2d
1090 (1956). A careful reading of Rivera, however, indicates that the basic question was
whether the after-hours activity of the employee, while returning from an outdoor toilet,
was within the course or scope of his employment "in interstate commerce".

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral in two places in the instruction.

13-906. A railroad acts through its employees.

The defendant railroad can act only through its officers, agents and employees.
Any act or omission of an officer, agent or employee, within the scope or course
of [his] [her] employment with the railroad, is the act or omission of the railroad.

DIRECTIONS FOR USE
This instruction shall be used in every case.

[As amended, effective November 1, 1991.]
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Committee comment. - Whereas the railroad must be engaged in interstate commerce
and the employee of the carrier must be so engaged at the time of injury in order to
make the act applicable, 45 U.S.C.A. 8 51 does not seem to require that a coemployee,
whose negligence causes the injury, be so employed. This has been noted in Glidewell
V. Quincy O. & K. C.R.R., 208 Mo. App. 372, 236 S.W. 677 (1922); Hines v. Keyser, 268



F. 772 (3d Cir. 1920), cert. denied, 254 U.S. 656, 41 S. Ct. 218, 65 L. Ed. 460 (1921);
Louisville & N.R.R. v. Walker's Adm'r, 162 Ky. 209, 172 S.W. 517 (1915); Pedersen v.
Delaware, L. & W.R.R., 229 U.S. 146, 33 S. Ct. 648, 57 L. Ed. 1125 (1913). The federal
decisions do indicate, however, that the act or omission of the officer, agent or
employee must be within the scope or course of employment in order to make the
railroad liable and, in this respect, are no different from New Mexico law, as embodied
in this instruction and in UJI 13-409, which it follows closely. However, note that scope
or course of employment is a question of substantive law and, therefore, governed
ultimately by decisions of the Supreme Court of the United States.

Library references. - Federal Jury Practice and Instructions § 84.15.
ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made a
substitution to make a reference gender neutral.

13-907. Scope or course of employment.

For an employee to recover damages [he] [she] must have been doing something
[he] [she] was employed to do or which was reasonably incidental to [his] [her]
employment.

DIRECTIONS FOR USE

This instruction should be given only when the scope or course of employment is an
issue.

[As amended, effective November 1, 1991.]
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Committee comment. - This issue is one of substantive law, governed by decisions of
the federal court. However, the New Mexico cases are in accord with the general law on
this point. See and compare cases discussed at 76 A.L.R.2d 1257-1276 and Garcia v.
Atchison, T. & S.F. Ry., 66 N.M. 339, 347 P.2d 1005 (1959), cert. denied, 362 U.S. 989,
80 S. Ct. 1077, 4 L. Ed. 2d 1022 (1960); Rivera v. Atchison, T. & S.F. Ry., 61 N.M. 314,
299 P.2d 1090 (1956); Atchison, T. & S.F. Ry. v. Wottle, 193 F.2d 628 (10th Cir.), cert.
dismissed, 344 U.S. 850, 73 S. Ct. 89, 97 L. Ed. 661 (1952).

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral.



Am. Jur. 2d, A.L.R. and C.J.S. references. - Employer's liability to employee or agent
for injury or death resulting from assault or criminal attack by third person, 40 A.L.R.5th
1.

13-908. Negligence; definition.

The term "negligence"” may relate either to an act or to a failure to act.

An act to be negligent must be one which a reasonably prudent person would
foresee as involving an unreasonable risk of injury to [himself] [herself] or to
another and which such a person, in the exercise of ordinary care, would not do.
A failure to act to be negligent must be a failure to do an act which one is under a
duty to do and which a reasonably prudent person, in the exercise of ordinary
care, would do in order to prevent injury to [himself] [herself] or to another.

DIRECTIONS FOR USE

A definition of negligence must be used in F.E.L.A. matters and for convenience the
definition of Chapter 16 is repeated here.

[As amended, effective November 1, 1991.]
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Committee comment. - UJI 13-1601 is the basic instruction defining negligence and
can be used in F.E.L.A. cases. Negligence is a substantive matter, governed by federal
cases, but the definition found in UJI - Civil is in accord with that found in federal
decisional law.
Library references. - Federal Jury Practice and Instructions § 84.02.
Virginia Jury Instructions § 40.06.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral throughout the instruction.

13-909. Contributory negligence; definition.

In this case, contributory negligence means negligence on the part of the
[plaintiff] [decedent] that contributed, in some degree, to cause damages of which
plaintiff complains.

DIRECTIONS FOR USE



This instruction should be used whenever contributory negligence is a jury issue. This
instruction should be read immediately after UJl 13-908 (see UJI 13-908, Committee
Comment) in order that the jury might have a better understanding of the application of
the terms.
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Committee comment. - This instruction is very similar to former U.J.l. Civ. 16.2
(withdrawn effective October 1, 1984). However, since a definition of "proximate cause"
will not be given in these F.E.L.A. instructions (see Eidson v. Atchison, T. & S.F. Ry., 80
N.M. 183, 453 P.2d 204 (1969)), it would be inappropriate here to use the term
"proximately contributed.”

Library references. - Federal Jury Practice and Instructions § 84.0.

13-910. Ordinary care.

Ordinary care is that care which a reasonably prudent person exercises in the
management of [his] [her] own affairs. "Ordinary care" is not an absolute term,
but a relative one. In deciding whether ordinary care has been exercised, the
conduct in question must be considered in light of all the surrounding
circumstances, as shown by the evidence.

What constitutes "ordinary care" varies with the nature of what is being done. As
the danger that should reasonably be foreseen increases, so the amount of care
required also increases.

DIRECTIONS FOR USE

As in Chapter 16, it is proper to give this instruction following the negligence or
contributory negligence instruction.

[As amended, effective November 1, 1991.]
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Committee comment. - UJI 13-1603, defining ordinary care, is customarily used in
every case where UJI 13-1601 is also used. Here again, although what is "ordinary
care" is a substantive question, governed by federal decisional law and F.E.L.A. cases,
the definition of "ordinary care" found in federal cases will not vary from UJI 13-1603.

Library references. - Federal Jury Practice and Instructions 88 84.03, 84.04.

ANNOTATIONS



The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral in the first sentence of the first
paragraph.

13-911. Employee's conduct the sole cause.

There can be no recovery of damages by the plaintiff if the [plaintiff's]
[decedent's] conduct was the sole cause of the injuries.

DIRECTIONS FOR USE

This instruction shall be given at the request of the defendant, when supported by the
evidence. It is equally appropriate in cases under the Safety Appliance Acts, 45
U.S.C.A. 88 1-16, and in cases under the Boiler Inspection Acts, 45 U.S.C.A. 8§ 22-34.
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Committee comment. - In Tillian v. Atchison, T. & S.F. Ry., 40 N.M. 80, 55 P.2d 34
(1935), the court held that whether the employee's injuries were caused solely by his
own negligence, in failing to recognize and heed an obvious danger, was a question of
fact for the jury. See also Miller v. Gulf, M. & O.R.R., 386 S.W.2d 97 (Mo. 1964);
Kenefick v. Terminal R.R. Ass'n, 207 S.W.2d 294 (Mo. 1948).

Library references. - Virginia Jury Instructions § 40.05.

13-912. Duty of employer as to place of work.

It was the duty of the defendant railroad to use ordinary care, under the
circumstances, to furnish its employees with a safe place in which to work and to
keep such place of work in a safe condition.

DIRECTIONS FOR USE

This instruction shall be given in every case where the issue is a question of fact under
the evidence.
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Committee comment. - Several New Mexico cases have involved the duty of the
employer as to place of work. Clinard v. Southern Pac. Co., 82 N.M. 55, 475 P.2d 321
(1970); McBee v. Atchison, T. & S.F. Ry., 80 N.M. 468, 457 P.2d 987 (Ct. App. 1969);
Chavez v. Atchison, T. & S.F. Ry., 79 N.M. 401, 444 P.2d 586 (1968); Abeyta v.
Atchison, T. & S.F. Ry., 65 N.M. 291, 336 P.2d 1059 (1959); Wright v. Atchison, T. &
S.F. Ry., 64 N.M. 29, 323 P.2d 286 (1958); Rivera v. Atchison, T. & S.F. Ry., 61 N.M.
314, 299 P.2d 1090 (1956); Padilla v. Atchison, T. & S.F. Ry., 61 N.M. 115, 295 P.2d
1023 (1956).



See also Shenker v. Baltimore & O.R.R., 374 U.S. 1, 83 S. Ct. 1667, 10 L. Ed. 2d 709
(1963); New York, N.H. & H.R.R. v. Henagan, 364 U.S. 441, 81 S. Ct. 198, 5 L. Ed. 2d
183 (1960); Sana v. Pennsylvania R.R., 282 F.2d 936 (3rd Cir. 1960).
Library references. - Federal Jury Practice and Instructions 8 84.09.
Missouri Approved Jury Instructions 8§ 24.01.
Virginia Jury Instructions § 40.01.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - Employer's liability to employee or agent

for injury or death resulting from assault or criminal attack by third person, 40 A.L.R.5th
1.

13-913. Duty to provide safe tools, etc.

It was the duty of the railroad to use ordinary care to provide its employees with
safe [tools] [machinery and appliances] with which to do their work and keep [it]
[them] in a safe condition. In exercising ordinary care, the railroad need not
necessarily provide the latest or best [tools] [machinery and appliances] which
could have been provided to do the work.

DIRECTIONS FOR USE

This instruction shall be given in every case where the issue is a question of fact under
the evidence.
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Committee comment. - See Committee Comment to UJI 13-911 and cases cited
therein. See also McBee v. Atchison, T. & S.F. Ry., 80 N.M. 468, 457 P.2d 987 (Ct.
App. 1969); Bourguet v. Atchison, T. & S.F. Ry., 65 N.M. 207, 334 P.2d 1112 (1959);
Morstad v. Atchison, T. & S.F. Ry., 23 N.M. 663, 170 P.2d 886 (1918).

Library references. - Federal Jury Practice and Instructions § 84.09.

Missouri Approved July Instructions § 24.01.

Virginia Jury Instructions § 40.01.

13-914. Duty to provide sufficient employees.



It was the duty of the railroad to exercise ordinary care to provide the plaintiff
with a sufficient number of fellow employees to safely perform the work being
done.

DIRECTIONS FOR USE

This instruction shall be given in every case where the issue is a question of fact under
the evidence.

Rk S I S b S S S

Committee comment. - See Committee Comments to UJI 13-911 and 13-912 and
cases cited therein.

The leading New Mexico case on the duty to provide a sufficient number of employees
is Clinard v. Southern Pac. Co., 82 N.M. 55, 475 P.2d 321 (1970), and the language of
this instruction follows closely the language in that decision.

13-915. "Cause"; explained.

An injury or damage is caused, or contributed to, by an act or a failure to act
when the act or failure to act played any part, no matter how small, in bringing
about the injury or damage.

DIRECTIONS FOR USE

This instruction shall be used in every case where the cause of the injury or damage is
an issue.
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Committee comment. - The rule in F.E.L.A. cases is that the defendant is liable if it
was guilty of the slightest negligence which played any part, however small, in causing
or contributing to the injury or death. Clinard v. Southern Pac. Co., 82 N.M. 55, 475 P.2d
321 (1970); Chavez v. Atchison, T & S.F. Ry., 77 N.M. 346, 423 P.2d 34 (1967);
Atchison, T. & S.F. Ry. v. Simmons, 153 F.2d 206 (10th Cir. 1946); Tillian v. Atchison, T
& S.F. Ry., 40 N.M. 80, 55 P.2d 34 (1935).

Therefore, if the term "proximate” is used in referring to "cause”, it is possible that the
jury would believe that there could be situations in which the defendant's negligence
contributed to the injury, but where the contribution was so slight that the defendant
could not be held liable. Several comparatively recent cases have held or suggested
that the use of the term "proximate"” serves no useful purpose and that the courts should
cease using it. Tyree v. New York Cent. R.R., 382 F.2d 524 (6th Cir.), cert. denied, 389
U.S. 1014, 88 S. Ct. 589, 19 L. Ed. 2d 659 (1967); lannacito v. Denver & R.G.W.R.R.,



380 F.2d 1019 (10th Cir. 1967); Page v. St. Louis S.W. Ry., 312 F.2d 84, 98 A.L.R.2d
639 (5th Cir. 1963), later appeal, 349 F.2d 820 (5th Cir. 1965).

The New Mexico Supreme Court in Eidson v. Atchison, T. & S.F. Ry., 80 N.M. 183, 453
P.2d 204 (1969), approved use of general proximate cause instruction - UJI 13-1210,
1966 Edition.

Library references. - Federal Jury Practice and Instructions § 84.12.

13-916. Amount of damages; injury; not death.

If you should decide for the plaintiff on the question of liability, you should first
determine the amount of the plaintiff's damages [without reference to plaintiff's
contributory negligence]. You must fix the amount of money which will
reasonably and fairly compensate [him] [her] for any of the following elements of
damages proved by the plaintiff to have resulted from the negligence of the
defendant railroad:

(NOTE: Here insert the proper elements of damage such as, UJI 13-1803 through 13-
1809, and UJI 13-1822 through 13-1824.)

Whether any of these elements of damages have been proved by the evidence is
for you to determine. Your verdict must be based upon proof and not upon
speculation, guess or conjecture.

Further, sympathy or prejudice, for or against a party should not affect your
verdict and is not a proper basis for determining damages.

DIRECTIONS FOR USE
Bracketed material to be used only where contributory negligence is an issue.

[As amended, effective November 1, 1991.]
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Committee comment. - This instruction follows the format of UJI 13-1802, but it is felt
that a distinct and separate instruction is necessary under this chapter because of the
fact that contributory negligence does not bar a recovery under the F.E.L.A.

Similarly, in the case of an action involving a death under the F.E.L.A., an instruction
may be drawn following the format of UJI 13-1817, but with the admonition that
damages must first be determined without reference to the decedent's contributory
negligence.



It is to be noted that the appellate review of verdicts for excessiveness is a procedural
matter and thus governed by the law of the forum, not by the federal decisional law.
Vivian v. Atchison, T. & S.F. Ry., 69 N.M. 6, 363 P.2d 620 (1961); Rivera v. Atchison, T,
& S.F. Ry., 61 N.M. 314, 299 P.2d 1090 (1956).

ANNOTATIONS
The 1991 amendment, effective for cases filed on or after November 1, 1991, made a
substitution to make a reference gender neutral in the second sentence of the first
paragraph.
13-917. Assumption of risk.
No instruction should be given.

DIRECTIONS FOR USE

Since assumption of risk is not a defense under the F.E.L.A., no instruction should be
given on this subject matter.
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Committee comment. - Counsel is not permitted to argue that the employee voluntarily
works in a hazardous or ultrahazardous occupation. Under the Federal Employers'
Liability Act, an employee does not assume the risk of employment in any case where
either injury or death resulted, in whole or in part, from the negligence of any of the
officers, agents or employees of the railroad.

13-918. Verdict for plaintiff; comparative negligence.

In this case, the procedure to be followed in comparing the negligence of the
parties and returning a verdict in favor of the plaintiff for a reduced amount based
upon that comparison is:

(1) Determine the full amount of all damages sustained by the plaintiff;

(2) Determine the percentage of plaintiff's damages caused by [his] [her] own
negligence and convert that percentage to dollars; and

(3) Reduce the full amount of plaintiff's damages by that portion of the total
damages caused by plaintiff's own negligence and return a verdict in favor of the
plaintiff for the amount remaining.

DIRECTIONS FOR USE

If contributory negligence is not an issue, this instruction shall not be given.



[As amended, effective November 1, 1991.]
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Committee comment. - 45 U.S.C.A. § 53 is the basis for this instruction, which would
seem to be the logical procedure to follow.

For New Mexico cases recognizing that contributory negligence may not defeat a
recovery by plaintiff, but may merely reduce it, see Clinard v. Southern Pac. Co., 82
N.M. 55, 475 P.2d 321 (1970); Padilla v. Atchison, T. & S.F. Ry., 61 N.M. 115, 295 P.2d
1023 (1956); Tillian v. Atchison, T. & S.F. Ry., 40 N.M. 80, 55 P.2d 34 (1935).

Library references. - Federal Jury Practice and Instructions § 84.20.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made a
substitution to make a reference gender neutral in Item (2).

13-919. Verdict for plaintiff.

Foreperson

DIRECTIONS FOR USE
The full, legal caption of the case should be used on each and every verdict submitted
to the jury. The verdicts, properly, should be prepared by counsel prior to settling of jury
instructions.
[As amended, effective November 1, 1991.]

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991,
substituted "Foreperson” for "Foreman".

13-920. Verdict for defendant.

We find for the defendant.



Foreperson

DIRECTIONS FOR USE

The full, legal caption of the case should be used on each and every verdict submitted
to the jury. The verdicts, properly, should be prepared by counsel prior to settling of jury
instructions.

[As amended, effective November 1, 1991.]
ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991,
substituted "Foreperson” for "Foreman".

13-921. Special interrogatories.

(NOTE: The following is an example of a set of
special interrogatories that can be used in an F.E.L.A. case.)
These interrogatories shall be answered only in the event
your verdict is for the plaintiff.

(1) What was the total amount of damages which you
determined to be due to the plaintiff by reason of the injury
sustained, before considering any contributory negligence on the
part of [plaintiff] [decedent]?

............ (Here state the amount.)

(2) Did you find the [plaintiff] [decedent] guilty of any
contributory negligence?

............ (Yes) Gt ittt e. (NoO)
If your answer to Interrogatory 2 is "no," you shall not
answer Interrogatory 3. However, if your answer to
Interrogatory 2 is "yes," then you should answer Interrogatory
3.

(3) If you found that the [plaintiff] [decedent] was guilty
of contributory negligence, please state what proportion or
percentage of the negligence on the part of the said [plaintiff]
[decedent] contributed to the injuries of [plaintiff]
[decedent].



Foreperson
DIRECTIONS FOR USE

In F.E.L.A. cases special interrogatories have been commonly used, but the matter still
rests in the discretion of the trial court.

[As amended, effective November 1, 1991.]
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Committee comment. - The foregoing special interrogatories are simply examples of
the types of special interrogatories which can and have been used in F.E.L.A. cases.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991,
substituted "Foreperson” for "Foreman" at the end of the instruction.

CHAPTER 10
DEFAMATION

ANNOTATIONS
Compiler's notes. - Pursuant to an order of the supreme court, former Chapter 10,

relating to libel and slander, was withdrawn and new Chapter 10 is adopted effective
January 1, 1987.

13-1001. Defamation: Defined.
Defamation is a wrongful [and unprivileged] injury to [a person's] reputation.
DIRECTIONS FOR USE

This introductory instruction is to be given in all defamation actions. If the defendant
raises the defense of privilege, the first bracketed portion of the instruction should be
given. Otherwise, it should be omitted.

The term "defamation” is to be used throughout the instructions instead of "libel" or
"slander”. Where the law varies depending upon whether written or spoken defamation
is involved, the judge will select the appropriate instruction from among those contained
herein. The jury need not be made aware of the distinction.



If the plaintiff is a person, the bracketed phrase "a person's” should be used. When a
corporation is the plaintiff, or other forms of business organization or entities are
determined to be proper plaintiffs in a defamation action, the judge should draft
appropriate language for insertion here.
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Committee comment. - The word "defamation" is used throughout the instructions in
preference to "libel" or "slander”. Libel and slander are merely subcategories of
defamation. Traditionally, libel is written defamation while slander is spoken defamation.
See Restatement (Second) of Torts § 568 (1977). The line between libel and slander
has blurred to the point that the supreme court declared that "there are good reasons for
abolishing the distinction between libel and slander”. Reed v. Melnick, 81 N.M. 608,

612, 471 P.2d 178, 182 (1970). The current instructions do not require that the
distinction be made in New Mexico any longer.

The definition of defamation contained here is merely an introduction to the meaning of
defamation. The instructions which follow this instruction provide the elements of a
defamation action and definitions of each element. The language of this instruction is
derived from a federal case applying New Mexico law: "The primary basis of an action
for libel or defamation is contained in the damage that results from the destruction of or
harm to that most personal and prized acquisition, one's reputation”. Gruschus v. Curtis
Publishing Co., 342 F.2d 775, 776 (10th Cir. 1965).

In New Mexico, a corporation as well as a person may bring a defamation action: "A
corporation may maintain an action for libel or slander if it has been defamed by a false
imputation about its financial soundness or business ethics". Coronado Credit Union v.
KOAT Television, Inc., 99 N.M. 233, 237, 656 P.2d 896, 900 (Ct. App. 1982); see
generally, Annot., Action by Corporation for Libel or Slander, 52 A.L.R. 1199 (1928). It is
unclear whether partnerships or other business entities may also be plaintiffs in
defamation actions. See Poorbaugh v. Mullen, 99 N.M. 11, 20, 653 P.2d 511, 520 (Ct.
App.), cert. denied, 99 N.M. 47, 653 P.2d 878 (1982) (dictum suggesting that
partnership may be a plaintiff in defamation action).

ANNOTATIONS

Law reviews. - For article, "Defamation in New Mexico," see 14 N.M.L. Rev. 321
(1984).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Imputation of allegedly objectionable
political or social beliefs or principles as defamation, 62 A.L.R.4th 314.

Defamation: designation as scab, 65 A.L.R.4th 1000.

13-1002. Defamation action: Prima facie case; general statement of
elements.



(A) The plaintiff claims that the following communication was
defamatory
and entitles the plaintiff to recover damages:

(B) To establish the claim of defamation on the part of
defendant, the plaintiff has the burden of proving each of the
following contentions:

[ (1) The defendant published the communication; and]

[ (2) The communication contains a statement of fact; and]
[ (3) The communication was concerning the plaintiff; and]
[(4) The statement of fact was false; and]

[ (5) The communication was defamatory; and]

[ (6) The person[s] receiving the communication understood it
to be defamatory; and]

[(7) The defendant [knew that the communication was false or
negligently failed to recognize that it was false] [or] [acted
with malice]; and]

[ (8) The communication proximately caused actual injury to
plaintiff's reputation; and]

[ (9) The defendant abused [its] privilege to publish the
communication.]

(C) The defendant denies the contention[s] of the plaintiff
[and also claims in defense that (the communication was true)].

(D) To establish the defense of
................................ , (theory of
affirmative defenses) the defendant has the burden of proving
[at least one of] [each of] the following contention|s]:

(NOTE: List disputed factual elements relevant to



affirmative defense.)

(NOTE: Repeat this format for each affirmative
defense.)

(E) Related to the claims, [plaintiff] [defendant] contends
and has the burden of proving that:

(NOTE: List each additional issue relevant to a
party's claim or defense together with a statement of the
elements of the claim or defense about which there is a factual
question for the jury to resolve. For example, if plaintiff
seeks punitive damages, or relies upon a theory of respondeat
superior, those issues should be treated initially here.)

(This [these] contention[s] is [are] denied by [plaintiff]
[defendant].)

(NOTE: Repeat this format for each issue.)

(F) After considering the evidence and these instructions as a
whole, you are to determine the following question[s]:

(NOTE: Here repeat the disputed contentions listed
in (B) supra but now in the form of questions. For example, "Was
the communication defamatory?")

If you decide that the answer to any of these questions is
"No" you shall return a verdict for the defendant and against
the plaintiff.

If you decide that the answer to each of the questions
presented is "Yes", then [you are to determine the following
question([s]:

(NOTE: Here repeat the disputed contentions listed
in (C) or (D), supra, but now in the form of questions. For
example, "Was the communication true?")

If you decide that the answer to this [these] question[s] is
[are] "Yes", then you shall return a verdict for the defendant
and against the plaintiff. If instead, you answer "No" to this
[any of these] question[s], then you shall determine the amount
of money that will compensate plaintiff for the plaintiff's
injuries and damages in accordance with the instructions which
follow, and shall return a verdict for the plaintiff in the
amount you determine.

DIRECTIONS FOR USE



The structure of this instruction is similar to the current negligence instructions. UJI 13-
302A to 13-302F. This instruction focuses the jury's attention on the matter alleged to be
defamatory, UJI 13-1002(A), states the elements of a defamation action which are in
dispute, UJI 13-1002(B), the name of the defenses alleged by the defendant, UJI 13-
1002(D), and the elements of the defenses which are in dispute. UJl 13-1002(D). In
addition, provision is made for identification of and a statement of the elements of
additional issues, such as respondeat superior, that may be relevant to particular cases.
UJI 13-1002(E).

Finally, the instruction reformulates the issues in dispute into a series of questions for
the jury to consider and explains to the jury the relationship of its answers to the
ultimate outcome of the case. UJI 13-1002(F). This portion of the instruction varies from
UJI 13-302F in that the negligence instruction is written with the assumption that a
special verdict form will be used. In contrast, UJI 13-1002(F) omits reference to special
verdict forms and can be used with whatever form of verdict the court chooses to use.

This instruction merely sets out the skeletal outline of the case and the issues to be
resolved by the jury. Subsequent instructions define the elements.

In Section (A), the trial judge identifies for the jury the communication which the plaintiff
alleges is defamatory. If plaintiff asserts that several different communications or
portions of a communication are defamatory, the trial judge should here include each
such communication. If the trial judge has decided as a matter of law that a
communication alleged by the plaintiff to be defamatory is not capable of supporting an
action for defamation, that portion of the communication should not be included here.
See Marchiondo v. Brown, 98 N.M. 394, 404, 649 P.2d 462, 472 (1982).

Section (B) lists each of the elements of a defamation action. Not every element should
be listed for the jury in every case. Each provision of Section (B) is in brackets because
the judge is to mention only those elements about which there is a factual dispute for
resolution by the jury. If, for example, the defendant has admitted, or the judge has
determined as a matter of law, that the defendant did publish the communication that is
the subject of the action, the trial judge would not include Section (B)(1) in the list of
contentions that the plaintiff has the burden of proving.

Section (B)(4) places the burden of proof of falsity upon the plaintiff. The United States
Supreme Court mandates that the plaintiff bear this burden rather than the defendant
bearing the responsibility of proving truth as a defense in most defamation actions.
Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S. Ct. 1558, 89 L. Ed. 2d
783 (1986). The provision is in double brackets because in one category of defamation
case, where a private plaintiff alleges defamation and the defamatory statement was not
of public concern, the former general New Mexico rule that truth is a defense is probably
still applicable. In such a case, the judge will give an instruction that identifies truth as
an affirmative defense. See UJI 13-1013.



Section (B)(7) contains separate brackets because there are two standards of fault -
negligence and malice - used in defamation actions, depending upon whether the
plaintiff is a public official or figure on the one hand or a "private" person. See
Marchiondo v. Brown, 98 N.M. 394, 402, 649 P.2d 462, 470 (1982). The determination
of which type of plaintiff is involved and thus whether the malice or negligence standard
is applicable is a matter of law to be decided by the judge. Id. at 399, 649 P.2d at 467.
Based on this decision, the trial judge will select which of the bracketed provisions of
Section (B)(7) to give. The first bracketed phrase in Section (B)(7) is to be used when
the plaintiff must establish negligence. The second bracketed phrase is used when the
plaintiff must establish that the defendant acted maliciously.

Section (B)(8) sets forth the requirement that plaintiff prove that the defamatory
communication proximately caused actual injury to plaintiff's reputation. New Mexico no
longer allows presumed damages in defamation actions. Poorbaugh v. Mullen, 99 N.M.
11, 20, 653 P.2d 511, 520 (Ct. App.), cert. denied, 98 N.M. 47, 653 P.2d 878 (1982).

Section (B)(9) is to be used when the defendant raises the defense of qualified privilege
and the trial judge concludes that such a qualified privilege exists. See Stewart v. Ging,
64 N.M. 270, 274, 327 P.2d 333, 336 (1958) (trial judge decides whether qualified
privilege exists). When a qualified privilege exists, plaintiff bears the burden of proof that
defendant abused the privilege. Id. at 274-75, 327 P.2d at 336. This instruction informs
the jury of the plaintiff's burden when the judge determines that defendant had a
qualified privilege to publish the allegedly defamatory communication.

Section (C) introduces any affirmative defenses which the defendant relies upon, and
Section (D) provides an opportunity to list in summary fashion the required elements of
each defense in the same manner that Section (B) affords for the listing of the elements
of the prima facie case of defamation. Because the existence of a privilege is a matter
of law for the judge to decide, Stewart v. Ging, 64 N.M. 270, 274, 327 P.2d 333, 336
(1958), and truth is only infrequently a defense, Philadelphia Newspapers, Inc. v.
Hepps, 475 U.S. 767, 106 S. Ct. 1558, 89 L. Ed. 2d 783 (1986), this section may be
seldom used.

Section (E) provides an opportunity for introduction of issues other than the elements of
a prima facie case and the defenses asserted. For example, if the plaintiff alleges that
the person who published the defamation was an employee of the defendant acting
within the scope of [his] [her] employment, the respondeat superior issue and its
relevant elements would be presented here together with a statement allocating the
burden of proof.

Section (F) follows the format of UJI 13-302F, with the single exception that no mention
is made of special verdict forms because the court is free to use a general verdict in
defamation actions. See Rule 1-049. After framing the relevant questions and
describing the legal significance of particular findings as to each, the instruction
concludes with a direction to consider issues of damages if the jury finds that plaintiff



has established the elements of the action and the defendant either has raised no
affirmative defense or has failed to prove the elements of the defense, or defenses.

The language contained within the brackets in the last paragraph of the instruction
should be included only if there are affirmative defenses in issue; otherwise the
language must be omitted, and the last paragraph will read, "If you decide...."

[As amended, effective November 1, 1991.]

Rk S I S b S S S

Committee comment. - The committee recommended abolishing all distinctions
between libel and slander and the "per se" and "per quod" variations of each. These
instructions do so. The distinctions previously made no longer make sense. Defamation
spoken on national media has as much capacity for harm as a written statement
published in a periodical of limited circulation. Written defamation published to a huge
audience many members of which are aware of the extrinsic facts making it defamatory
probably is more harmful than "per se" libel contained in a letter or other communication
of limited circulation. Indeed, almost twenty-five (25) years ago, the supreme court in
dictum agreed that "there are good reasons for abolishing the distinction between libel
and slander" and found "arbitrary and unsatisfactory" the dichotomy between slander
"per se" and "per quod". Reed v. Melnick, 81 N.M. 608, 612, 471 P.2d 178, 182 (1970).
Since then, the court of appeals has declared that "[t|he New Mexico variation on the
per se-per quod rule . . . has probably been overtaken by rulings of the United States
Supreme Court". Marchiondo v. New Mexico State Tribune Co., 98 N.M. 282, 289, 648
P.2d 321, 325 (Ct. App. 1981), cert. quashed, 98 N.M. 336, 648 P.2d 794 (1982). The
supreme court, likewise, signalled its dissatisfaction with existing instructions
incorporating the traditional distinction, Marchiondo v. Brown, 98 N.M. 394, 403, 649
P.2d 462, 471 (1982), and suggested the need for "specific uniform jury instructions to
substitute for the instructions which are new in existence". Id. The current instructions
comply with the clear import of the language in Marchiondo.

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made
minor stylistic changes in Section (F); and, in the Directions for Use, substituted
"defamation” for "that he was defamed" in the third sentence of the sixth paragraph,
made substitutions to make references gender neutral in the eleventh and twelfth
paragraphs, and added the last paragraph.

Standard of proof. - Under the law of defamation, the standard of strict liability no
longer applies. The ordinary common-law negligence standard of proof shall apply to
private defamation plaintiffs to establish liability. Marchiondo v. Brown, 98 N.M. 394, 649
P.2d 462 (1982).



No defamation found. - Employer and its loss prevention supervisor did not
slanderously accuse employee of embezzlement or theft, where the supervisor's
statement that the employee's use of the employer's name to order oil for retail sale
violated company policy was not defamatory and the employee was assured that he
was not accused of profiting from his oil sales. Paca v. K-Mart Corp., 108 N.M. 479, 775
P.2d 245 (1989).

Verdict for plaintiff need not award damages. - This rule and Rule 13-1010, read
together, establish a two-step process under which the jury first determines whether the
defendant is liable for defamation and then decides the amount of damages to be
awarded. The jury instructions do not require a plaintiff to prove that her injuries have a
monetary value as part of her case. Therefore, a verdict for the plaintiff but awarding the
plaintiff no damages is not, as a matter of law, a verdict for the defendant. Cowan v.
Powell, 115 N.M. 603, 856 P.2d 251 (Ct. App. 1993).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Refusal of defendant in "public figure"
libel case to identify claimed sources as raising presumption against existence of
source, 19 A.L.R.4th 919.

Proof of injury to reputation as prerequisite to recovery of damages in defamation action
- post-Gertz cases, 36 A.L.R.4th 807.

False light invasion of privacy - disparaging but noncriminal depiction, 60 A.L.R.4th 51.

13-1003. Publication: Defined.

To support a claim for defamation, there must be a publication. Publication is an
intentional or negligent communication to one other than the person defamed. [If,
however, the communication is only to a person who knows that the
communication is false, then there has been no publication.]

DIRECTIONS FOR USE

There can be no defamation if the communication was not published. See Bookout v.
Griffin, 97 N.M. 336, 339, 639 P.2d 1190, 1193 (1982). Often, the fact of publication will
be apparent, and the defendant will not deny that a publication occurred. In such cases,
this instruction need not be given. Indeed, in some cases, publication will be presumed
from the facts. See, e.g., Hornby v. Hunter, 385 S.W.2d 473, 476 (Tex Civ. App. 1964)
(paper with circulation of 4100: "It is not necessary that the article was read, as that can
be presumed".), cited with approval in Martinez v. Sears, Roebuck & Co. 81 N.M. 371,
467 P.2d 37 (Ct. App.), cert. denied, 81 N.M. 425, 467 P.2d 997 (1970).

Where appropriate, the judge may supplement this instruction with a definition of the
word "negligent” used in the instruction. If the negligence standard is used in UJI 13-
1009, the judge might choose to incorporate the definition of negligence given there. If



the malice standard is used in UJI 13-1009, however, the judge should provide a
definition of negligence in the instruction.

The bracketed matter informs the jury that if the communication was received only by
persons who knew that the communication was false, there is not, in law, a publication;
the defamation action must fail. Id. at 375, 467 P.2d at 41. Because publication is an
element of defamation upon which the plaintiff bears the burden of proof, presumably
the plaintiff must establish that at least one person to whom the alleged defamation was
communicated was unaware that the communication was false. The bracketed portion
of the instruction should be given when the defendant has not admitted the fact of
publication and an issue of fact has arisen concerning whether any recipient of the
communication believed it to be true.

Former UJI Civ. 10.26 (Repl. 1980) stated that no instruction on the issue of
"republication” had been formulated because "[t]here is no New Mexico case law in
point on the matter and the rulings from other states are in conflict”. This observation is
still true and, once again, the committee has not promulgated an instruction.
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Committee comment. - The definition of publication contained in this instruction is
taken almost verbatim from Poorbaugh v. Mullen, 99 N.M. 11, 21, 653 P.2d 511, 521
(Ct. App.), cert. denied, 99 N.M. 47, 653 P.2d 878 (1982). Poorbaugh contains a
discussion of the proper interpretation of the publication requirement when the
defamatory statement is jointly defamatory of a married couple, joint venturers or
partners and the defendant communicates the defamatory matter only to the members
of the unit jointly defamed, 99 N.M. at 21, 653 P.2d at 521. In such situations, there is
no publication in law and the court should direct a verdict for the defendant. Where
defendant asserts that all the recipients of the communication are covered by this
exception, but a factual issue exists as to the status of one of the recipients, the judge
should fashion an instruction consistent with the discussion in Poorbaugh.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - Publication of allegedly defamatory

matter by plaintiff ("self-publication") as sufficient to support defamation action, 62
A.L.R.4th 616.

13-1004. Statement of fact: Fact defined; opinion contrasted.

To support a claim for defamation, the communication by defendant must contain
a statement of fact.

In contrast, statements of opinion alone cannot give rise to a finding of
defamation.



[However, an opinion which implies that it is based upon the existence of
undisclosed facts is the same as a statement of fact.]

In deciding whether the communication is or contains a statement of fact, you
should consider the following:

(A) The entirety of the communication and the context in which the
communication was made; and

(B) Whether reasonable persons would be likely to understand the
communication to be a statement of the defendant's opinion or a statement of
fact.

DIRECTIONS FOR USE

In Marchiondo v. Brown, 98 N.M. 394, 404, 649 P.2d 462, 472 (1982), the supreme
court described the proper role of judge and jury in determining whether the alleged
defamatory statement was or contained a statement of fact:

Where the statements are unambiguously fact or opinion, . . . the court determines as a
matter of law whether the statements are fact or opinion. However, where the alleged
defamatory remarks could be determined either as fact or opinion and the court cannot
say as a matter of law that the statements were not understood as fact, there is a triable
issue of fact for the jury.

If the trial judge determines that, as a matter of law, the alleged defamatory statement is
wholly opinion, then the court should direct a verdict for the defendant. If the judge
determines that, as a matter of law, the statement is factual, there is no need to give this
instruction; instead, the judge normally should omit any instruction or discussion of this
issue.

Where the alleged defamation is made up of many statements, it is possible that some
of the statements will be opinion as a matter of law, some will be factual as a matter of
law and some will raise a jury issue as to whether they constitute facts or opinion. In
such cases, the trial judge should make clear to the jury which portions of the
statements the judge has ruled upon and which statements raise a jury issue as to their
factual or nonfactual nature.

The bracketed instruction contained in the third paragraph should be given only when
the judge determines that the alleged defamatory statement is or may be a statement of
opinion, but further determines that the statement, if opinion, nonetheless may imply the
existence of undisclosed facts:

It is the function of the court to determine whether an expression of opinion is capable of
bearing a defamatory meaning because it may reasonably be understood to imply the
assertion of undisclosed facts that justify the expressed opinion about the plaintiff or his



conduct, and the function of the jury to determine whether that meaning was attributed
to it by the recipient of the communication.

Restatement (Second) of Torts § 566 comment ¢ (1977). In such cases, if the jury
concludes that the statement is an opinion but that it implies the existence of
undisclosed facts, the requirement of a factual statement, described in this instruction, is
satisfied.
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Committee comment. - Statements of opinion alone cannot be the basis of an action
for defamation:

Under the First Amendment, there is no such thing as a false idea. However, pernicious
an opinion may seem, we depend for its correction not on the conscience of judges and
juries, but on the competition of other ideas. But there is no constitutional value to false
statements of fact.

Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-40, 94 S. Ct. 2997, 41 L. Ed. 2d 789
(1974). New Mexico acknowledges this fundamental premise of defamation law: "ldeas
and opinions, although incorrect or faulty in their premise, are protected by the United
States constitution. False statements of fact, whether intentionally or negligently
published, are unprotected”. Marchiondo v. New Mexico State Tribune Co., 98 N.M.
282, 291, 648 P.2d 321, 330 (Ct. App. 1981), cert. quashed, 98 N.M. 336, 648 P.2d 794
(1982); see also Marchiondo v. Brown, 98 N.M. 394, 404, 649 P.2d 462, 472 (1982)
("Opinions are protected but defamatory falsehood is not".).

In Marchiondo v. Brown, 98 N.M. 394, 404, 649 P.2d 462, 472 (1982), the supreme
court noted that "[tlhe problem which arises under the new standard is distinguishing
between an opinion and a mere statement of fact". The criteria for determining whether
a statement constitutes a fact or opinion are derived from that decision.

The third paragraph addresses the special problem which arises when the
communication may be classified as opinion, but may imply the existence of underlying
facts. Two decisions of the court of appeals hold that the constitutional requirement that
defamation actions be limited to factual statements is satisfied under these
circumstances. Kutz v. Independent Publishing Co., 97 N.M. 243, 638 P.2d 1088 (Ct.
App. 1981); Marchiondo v. New Mexico State Tribune Co., 98 N.M. 282, 648 P.2d 321
(Ct. App. 1981), cert. quashed, 98 N.M. 336, 648 P.2d 321 (1982). The Supreme Court
of New Mexico accepted this view in Marchiondo v. Brown, 98 N.M. 394, 404, 649 P.2d
462, 472 (1982).

ANNOTATIONS

Mere statement of opinion. - A newspaper article which stated that the plaintiff, a
public official, had spent "most of his career in an overseas agency closely linked to



brutal police torture in Latin America," and which quoted a source to the effect that the
plaintiff must have known what was going on, was not defamatory. The statement that
the plaintiff must have known what was going on fell within the category of opinion
rather than fact. The source identified his factual premises, based a conclusion on those
premises, and specifically disclaimed any knowledge that the plaintiff was personally
involved. Saenz v. Morris, 106 N.M. 530, 746 P.2d 159 (Ct. App. 1987).

13-1005. Concerning the plaintiff: Defined.

To support a claim for defamation, the communication must be concerning the
plaintiff. The communication is concerning the plaintiff if the person to whom it
was communicated reasonably understood that it was intended to refer to the
plaintiff.

[The communication may be concerning the plaintiff even though it is equally
applicable to other unnamed persons.]

[The communication may be concerning the plaintiff where it refers to a group if
the circumstances indicate that the communication was reasonably understood
to refer to the plaintiff.]

DIRECTIONS FOR USE

This instruction is to be used only when there is an issue of fact whether the alleged
defamatory statement refers to the plaintiff.

The bracketed second paragraph should be used only when the issue arises whether a
statement is concerning the plaintiff because it encompasses within its scope persons in
addition to the plaintiff.

The bracketed third paragraph should be used only when the issue arises whether a
statement is concerning the plaintiff because it describes a group of persons, one of
whom is or may be the plaintiff.
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Committee comment. - This instruction is similar to previous instruction UJI Civ. 10.25
(Repl. 1980). The legal principle it embodies is derived from Restatement (Second)
Torts § 564 (1977): "A defamatory communication is made concerning the person to
whom its recipient correctly, or mistakenly but reasonably, understands that it was
intended to refer”. New York Times Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L.
Ed. 2d 686 (1964), illustrates the proper application of the law. In Sullivan, the alleged
defamatory publication did not mention the police commissioner by name and referred
only to "truckloads of police" and the occurrence of seven "arrests". Id. at 289. The
supreme court held that the references to the police and the arrests could not
reasonably be interpreted to apply to the police commissioner personally. Id.



The second paragraph also is derived and continued from prior UJI Civ. 10.25 (Repl.
1980) as is the applicable direction for use.

The third paragraph is derived from Poorbaugh v. Mullen, 99 N.M. 11, 20, 653 P.2d 511,
520 (Ct. App.), cert. denied, 99 N.M. 47, 653 P.2d 878 (1982), where the court first
stated the rule concerning group libel and then "[b]y analogy", applied it to permit a
partner to sue for libel when the alleged defamation was directed to the partnership
containing the name of the plaintiff in its partnership title. The United States supreme
court has approved the principle: "[W]e do not mean to suggest that the fact that more
than one person is libeled by a statement is a defense to suit by a member of the
group.” Rosenblatt v. Baer, 383 U.S. 75, 82 n.6, 86 S. Ct. 669, 15 L. Ed. 2d 597 (1966).

Previous instruction UJI Civ. 10.25 (Repl. 1980) and the United States Supreme Court
in New York Times Co. v. Sullivan, 376 U.S. 254, 290, 84 S. Ct. 710, 11 L. Ed. 2d 686
(1964), use the term "of and concerning” the plaintiff. The current instruction simplifies
the wording but is not intended to change the meaning of the phrase or the requirement
it embodies.

13-1006. Falsity: Defined.
[To support a claim for defamation, the communication must be false.

One or more statements of fact in the communication must be false in a material
way. Insignificant inaccuracies of expression are not sufficient.]

DIRECTIONS FOR USE

The traditional rule in New Mexico, both at common law and by statute, is that truth is
an affirmative defense to an action for defamation and as such, the defendant has the
burden of pleading and proof on the issue. Eslinger v. Henderson, 80 N.M. 479, 457
P.2d 998 (Ct. App. 1969); see Ammerman v. Hubbard Broadcasting, Inc., 91 N.M. 250,
572 P.2d 1258 (Ct. App.), cert. denied, 91 N.M. 249, 572 P.2d 1257 (1977), cert.
denied, 436 U.S. 936, 98 S. Ct. 2237, 56 L. Ed. 2d 404 (1978); N.M. Stat. Ann. § 38-2-9
(1978).

The United States Supreme Court has made significant inroads into this common law
rule. Where the plaintiff is a public official, the plaintiff must now prove that the alleged
defamatory statement is false. Garrison v. Louisiana, 379 U.S. 64, 85 S. Ct. 209, 13 L.
Ed. 2d 125 (1964); Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S. Ct.
1558, 1563, 89 L. Ed. 2d 783 (1986). A "public-figure plaintiff" must also show the falsity
of the statements at issue in order to prevail on a suit for defamation. Id.

In Hepps, the supreme court also ruled that "at least where a newspaper published
speech of public concern, a private-figure plaintiff cannot recover damages without also
showing that the statements at issue are false". Id. at 1559. Thus, in only one type of
case can New Mexico's common law rule that truth is an affirmative defense possibly



continue to apply. The supreme court has not barred the treatment of truth as an
affirmative defense rather than falsity as part of the plaintiff's case where the plaintiff is a
private figure and the subject matter of the alleged defamation is solely a matter of
private concern. See Dun & Bradstreet Inc. v. Greenmoss Bldrs. Inc., 472 U.S. 749, 105
S. Ct. 2939, 86 L. Ed. 2d 593 (1985) (recognizing separate category of private
plaintiff/subject matter not of public concern).

Until and unless the United States Supreme Court extends the ruling in Hepps to private
plaintiffs asserting defamation concerning a matter not of public concern, the New
Mexico common law rule that truth is a defense presumably continues to apply in
defamation actions of that type. Therefore, this bracketed instruction should be given in
all defamation cases except where private plaintiffs seek damages for defamatory
statements that are not matters of public concern. In "private plaintiff/private concern”
cases, the trial judge should omit this instruction and instead give UJI 13-1013 until the
United States Supreme Court mandates otherwise, or until the New Mexico Supreme
Court modifies the common law rule.

This instruction informs the jury that proof of insignificant errors in the published
statement are not sufficient to prove the requisite falsity. The burden is on the plaintiff to
demonstrate that the communication was false in a material aspect. The language
chosen is a modification of the language of Franklin v. Blank, 86 N.M. 585, 588, 525
P.2d 945, 948 (1974), in which the court explained the requirement in the context of an
instruction describing what was then the defense of truth:

It is not necessary to prove the literal truth of statements made. Slight inaccuracies of
expression are immaterial provided the defamatory charge is true in substance and it is
sufficient to show that the imputation is substantially true.

13-1007. Defamatory communication: Defined.
To support a claim for defamation, a communication must be defamatory.

Defamatory communications are those which tend to expose a person to
contempt, to harm the person's reputation, or to discourage others from
associating or dealing with [him] [her].

In deciding whether the communication was defamatory, you must consider its
plain and obvious meaning.

[In determining whether the communication was defamatory, you may consider
whether there are other facts in evidence known to the person to whom the
communication was published which, when taken into consideration with the
communication, gave it a defamatory meaning.]

DIRECTIONS FOR USE



Sometimes a communication is so obviously defamatory that the court may declare it to
be so as a matter of law. See Marchiondo v. New Mexico State Tribune Co., 98 N.M.
282, 287, 648 P.2d 321, 326 (Ct. App. 1981), cert. quashed, 98 N.M. 336, 648 P.2d 794
(1982). This instruction is to be used when the court determines that the
communication, while not defamatory as a matter of law, is capable of a defamatory
meaning. In such cases it is for the jury to determine whether the communication is
defamatory.

The bracketed fourth paragraph applies both to spoken and written defamation. It
addresses the situation where the defamatory meaning is not apparent on the face of
the written or oral pronouncement. Nonetheless, if the plaintiff is able to establish that
the person receiving the communication was aware of additional facts and
circumstances which would render the communication defamatory, the plaintiff can still
recover.

[As amended, effective November 1, 1991.]
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Committee comment. - The language in the initial three paragraphs is taken almost
verbatim from the previous relevant instruction approved by the supreme court. UJI Civ.
10.11 (Repl. 1980). Its roots are found in Colbert v. Journal Publishing Co., 19 N.M.
156, 142 P. 146 (1914). The language in the first paragraph is also similar to that
contained in the Restatement (Second) of Torts § 559 (1977).

The bracketed fourth paragraph reflects the fact that sometimes publications "are not on
their face defamatory, but . may become so when considered in connection with
innuendos and explanatory circumstances”. Marchiondo v. New Mexico State Tribune
Co., 98 N.M. 282, 288, 648 P.2d 321, 327 (Ct. App. 1981), cert. quashed, 98 N.M. 336,
648 P.2d 794 (1982). The language contained in the third paragraph is derived from the
previous relevant instructions approved by the supreme court. UJI Civ. 10.6, 10.7 (Repl.
1980).

ANNOTATIONS

The 1991 amendment, effective for cases filed on or after November 1, 1991, made a
substitution to make a reference gender neutral in the second paragraph.

Defamation based on implication recognized. - Because defamation by implication is
consistent with prior New Mexico cases analyzing claims of libel and slander per quod,
New Mexico will recognize an action for defamation based on implication. The theory
behind defamation by implication recognizes that the reputational injury caused by a
communication may result not from what is said but from what is implied. Moore v. Sun
Publishing Corp., 118 N.M. 375, 881 P.2d 735 (Ct. App. 1994).



Am. Jur. 2d, A.L.R. and C.J.S. references. - False light invasion of privacy -
accusation or innuendo as to criminal acts, 58 A.L.R.4th 902.

13-1008. Defamatory meaning understood.

To support a claim for defamation, the defamatory meaning of the communication
must be understood by the person to whom it was communicated.

The defamatory meaning of a communication is that which the recipient
reasonably understands it was intended to express. It is what the recipient of the
communication reasonably understood the meaning to be that controls; not what
the defendant may have intended to convey.

*kkhkkhkkhkkhkkhkrkhkrhkhkkrkhkhkhkhk*k*k

Committee comment. - A communication will not do harm if it is not understood as
defamatory by the recipient, and it will do harm if it is so understood by the recipient
even if other persons might not consider the communication defamatory. This
instruction, adopted from the Restatement, sets out the twin requirements that the
recipient actually understand the communication to be defamatory and that the
recipient's understanding be reasonable:

If the maker of the communication intends to defame the other and the person to whom
it is made so understands it, the meaning so intended and understood is to be attached
to it. This is true although the meaning is so subtly expressed that the ordinary person
would not recognize it. On the other hand, although the person making the
communication intends it to convey a defamatory meaning, there is not defamation if the
recipient does not so understand it. This is true although the defamatory meaning is so
clear that an ordinary person would immediately recognize it.

[Finally,] it is not enough that the particular recipient of the communication actually
attaches a defamatory meaning to it. If the defamatory meaning is not intended, it must
be a reasonable construction of the language.

Restatement (Second) of Torts § 563, comments a, b (1977).

13-1009. Wrongful act: Defined.

(A) [To support a claim for defamation, the defendant must have acted with
malice when defendant published the communication.

Defendant acted with malice if the publication was made by defendant with
knowledge that it was false or with a reckless disregard for whether it was false
or not. Reckless disregard is not measured by whether a reasonably prudent
person would have published or would have investigated before publishing.



There must be sufficient evidence to permit the conclusion that the defendant in
fact entertained serious doubts as to the truth of the communication.

In order for you to find such knowledge of falsity or reckless disregard for
whether it was false, the evidence must be clear and convincing. "Clear and
convincing evidence" is that evidence which, when weighed against the evidence
in opposition, leaves you with an abiding conviction that the evidence is true.]

(B) [To support a claim for defamation, the defendant must have been negligent
when defendant published the communication. The defendant must have
negligently failed to check on the truth or falsity of the communication prior to
publication.

The term "negligent” may relate either to an act or a failure to act.

An act, to be "negligent,” must be one which a reasonably prudent person would
foresee as involving an unreasonable risk of injury to the reputation of another
and which such a person, in the exercise of ordinary care, would not do.

A failure to act, to be "negligent,” must be a failure to do an act which one is
under a duty to do and which areasonably prudent person, in the exercise of
ordinary care, would do in order to prevent injury to the reputation of another.]

DIRECTIONS FOR USE

The plaintiff must prove that the defendant acted wrongfully if the plaintiff is to succeed
in a defamation action. Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S. Ct. 1997, 41 L.
Ed. 2d 789 (1974). The two standards of conduct applied in New Mexico are "malice"
and "negligence". Marchiondo v. Brown, 98 N.M. 394, 649 P.2d 462 (1982). If the
plaintiff is a public official or a public figure, the plaintiff must prove malice as defined by
the United States Supreme Court. New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.
Ct. 710, 11 L. Ed. 2d 686 (1964); Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S. Ct.
1975, 18 L. Ed. 2d 1094 (1967). In such cases, the instruction contained in alternative
(A) is to be given. Other plaintiffs must prove negligence. Marchiondo v. Brown, 98 N.M.
394, 402, 649 P.2d 462, 480 (1982). Alternative (B) is the appropriate instruction in such
cases.

Whether a plaintiff is a public figure or public official who must prove malice is a
qguestion of law for the court to resolve. See Marchiondo v. Brown, 98 N.M. 394, 399,
649 P.2d 462, 467 (1982). Thus, the court resolves the issue of the status of the plaintiff
before submitting the case to the jury and then submits the appropriate instruction from
the alternatives presented in UJI 13-1009.
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Committee comment. - There cannot be no-fault defamation. The United States
Supreme Court has ruled that public officials and public figures must establish malice in
order to succeed in a defamation action. New York Times Co. v. Sullivan, 376 U.S. 254,
84 S. Ct. 710, 11 L. Ed. 2d 686 (1964) (public official); Curtis Publishing Co. v. Bultts,
388 U.S. 130, 87 S. Ct. 1975, 18 L. Ed. 2d 1094 (1967) (public figure). As to private
plaintiffs, "so long as they do not impose liability without fault, the states may define for
themselves the appropriate standard of liability for a publisher or broadcaster of
defamatory falsehood injurious to a private individual”. Gertz v. Robert Welch, Inc., 418
U.S. 323, 347,94 S. Ct. 2997, 41 L. Ed. 2d 789 (1974). The New Mexico supreme court
has chosen the negligence standard: "[IJn cases involving non-public defamation
plaintiffs . [ijn accord with Gertz, we adopt the ordinary negligence standard as a
measure of proof necessary to establish liability for compensation for actual injury.”
Marchiondo v. Brown, 98 N.M. 394, 402, 649 P.2d 462, 470 (1982). The judge and not
the jury determines the status of the plaintiff and the corresponding burden the plaintiff
bears to show that defendant's conduct was wrongful:

[A] plaintiff's status as either a public official, public figure, or private person is relevant
in determining the standard by which an aggrieved party's proof of damages must be
measured. The question of whether one is a "public figure" or a "private person" is a
guestion of law ..

Marchiondo v. New Mexico State Tribune Co., 98 N.M. 282, 291, 648 P.2d 321, 330 (Ct.
App. 1981), cert. quashed, 98 N.M. 336, 648 P.2d 794 (1982).

The "malice” that public officials and public figures must establish is not mere ill will or
personal hatred of the plaintiff by the defendant. Compare Colbert v. Journal Publishing
Co., 19 N.M. 156, 142 P. 146 (1914) (common law definition of malice applied in early
defamation action). The applicable definition was established by the United States
Supreme Court in New York Times Co. v. Sullivan, 376 U.S. 254, 279-80, 84 S. Ct. 710,
11 L. Ed. 2d 686 (1964) (" 'actual malice' - that is, with knowledge of falsity or with
reckless disregard of whether it was false or not"). This instruction incorporates that
language. The remainder of the language in the second paragraph fleshes out the
meaning of malice. The phrases are derived from St. Amant v. Thompson, 390 U.S.
727,730-31, 88 S. Ct. 766, 19 L. Ed. 2d 820 (1968).

In New York Times Co. v. Sullivan, 376 U.S. 254, 285-86, 84 S. Ct. 766, 19 L. Ed. 2d
820 (1964), the supreme court declared that, when the plaintiff must prove malice, the
proof must be made with "convincing clarity”. In New Mexico, that phrase has become
equated with the "clear and convincing" evidence standard of the burden of proof which
formerly was found in UJI Civ. 10.17 (Repl. 1981). This instruction incorporates the
standard definition of "clear and convincing evidence" because with regard to this
element of a defamation action the plaintiff's burden of proof increases from a
"preponderance” [now "greater weight"] of the evidence to "clear and convincing"
evidence.



In cases involving neither a public official nor a public figure, the plaintiff need not prove
actual malice. It is sufficient that the plaintiff demonstrate that the defendant was
negligent. Marchiondo v. Brown, 98 N.M. 394, 402, 649 P.2d 462, 470 (1982). As does
the actual malice requirement, the negligence requirement focuses on the conduct of
the defendant in failing to ascertain the truth or falsity of the communication prior to
publication. There are other places in which the issue whether the defendant failed to
exercise reasonable care might arise. The Restatement of Torts (Second) 8§ 580B,
comment b (1977) identifies four such additional areas:

(1) Negligence in publishing the communication as for example where the defendant did
not intend to communicate his written views, but negligently allowed a third person to
read them.

This issue is adequately addressed in the text of UJI 13-1003, which requires intentional
or negligent publication.

(2) Negligence in failing to recognize that a communication not defamatory on its face
was made so by extrinsic facts not known to the defendant.

Negligence here does not go to the search for truth or falsity, but rather to the issue of
whether the defendant who published the false communication was negligent in failing
to investigate the facts which made the statement defamatory.

The bracketed fourth paragraph of UJI 13-1007 deals with this issue.

The Restatement notes that the common law rule does not require that the plaintiff
prove negligence as to this aspect of the case; instead, the general rule is that for
purposes of this requirement, any violation, even a non-negligent one, can lead to
liability. Restatement (Second) of Torts § 580B, comment d (1977). The drafters of the
Restatement do not declare that states must impose a negligence requirement as to this
issue; they merely offer the opinion that "[t]he logic of the holding in Gertz would seem
to apply . . . as well and to require that there be at least negligence." Id. Absent direction
from the New Mexico Supreme Court to impose a negligence requirement in situations
where defamatory meaning is based only on extrinsic facts, UJI 13-1009 follows the
common law rule.

(3) Negligence in composing the communication; for example, a typographical error, a
slip of the tongue or the use of words with more than one meaning.

The committee is of the opinion that this issue is subsumed under the requirement that
negligence or malice must be shown to have been the cause of the false statement and,
thus, is encompassed within UJI 13-1009. If the statement is false only because of a
typographical error, UJI 13-1009 requires that the plaintiff prove that the falsity was
caused by the failure of the defendant to exercise reasonable care to check the draft of
the communication to assure that it reflected the truth.



(4) Negligence in regard to the reference to the plaintiff; for example, where the
defendant intended to refer to one person but was reasonably understood to have
referred to the plaintiff.

The drafters of the Restatement speculate that the "logic of the holding in Gertz" might
require that plaintiff prove not only that it was reasonable for the recipient of the
communication to believe that it referred to plaintiff, but also that it was unreasonable for
the defendant to have used words that permitted that inference. Restatement (Second)
of Torts 8 580B, comment d (1977). New Mexico law does not contain such a
negligence requirement and the relevant New Mexico instruction continues to permit a
finding that the communication was "concerning the plaintiff* even if the defendant did
not act unreasonably in permitting the recipient of the communication to reach that
conclusion. UJI 13-1005.

In sum, a private plaintiff must always prove at least negligence on the part of the
defendant in failing to determine that the communication was false and in permitting the
publication at all, but need not always establish negligent failure to realize that the
communication was defamatory or negligence in creating the erroneous but reasonable
belief that the plaintiff was the subject of the communication. These instructions reflect
the current New Mexico law rather than the opinions expressed in the Restatement.

ANNOTATIONS

Unanticipated interception of writing by third person. - Publication, or negligent
communication, does not occur where the writing is sent only to the person defamed
and a third person intercepts and reads it before it reaches the person defamed. Chico
v. Frazier, 106 N.M. 773, 750 P.2d 473 (Ct. App. 1988).

13-1010. Actual injury and compensatory damages.

If you should decide in favor of the plaintiff on the question
of liability, you must then fix the amount of money which will
reasonably and fairly compensate plaintiff for the actual injury
proximately caused by the defamatory communication.

Plaintiff claims and has the burden of proving that the
defamatory communication proximately caused one or more of the
following injuries:

[ (1) Loss of business profits] [;] [and]

[ (2) Loss of salary] [;] [and]

[ (3) Loss of the sale of plaintiff's stock] [;] [and]

[ (4) Out-of-pocket expenses for ... ] [;] [and]

[ (5) Harm to plaintiff's good name and character among [his]
[her] friends, neighbors and acquaintances] [;] [and]

[ (6) Harm to plaintiff's good standing in the community] [;]
[and]

[ (7) Personal humiliation] [;] [and]



[ (8) Mental anguish and suffering] [;] [and]

(9 ... 1

The proximate cause of an injury is that which in a natural
and continuous sequence unbroken by an independent intervening
cause produces that injury, and without which the injury would
not have occurred. It need not be the only cause, nor the last,
nor nearest cause. It is sufficient if it occurs with some
other cause acting at the same time, which, in combination with
it, causes the injury.

In determining the amount of damages, you may only award
money to compensate for the above-listed actual injuries proved
by the plaintiff to have been suffered by [him] [her]. It is not
necessary for plaintiff to present evidence which assigns an
actual dollar value to the injuries. 1In determining
compensation for plaintiff's actual injuries, if any, you should
follow your conscience as impartial jurors, using calm and
reasonable judgment and being fair to all parties.

DIRECTIONS FOR USE

This instruction states the measure for determining compensatory damages in all
defamation actions. It encompasses only those elements of actual damages, both
general compensatory damages and special damages, which are proven at trial. The
instruction omits reference to presumed damages because of the uncertainty
engendered by recent decisions concerning when, if ever, New Mexico can and will
permit recovery for presumed, but unproven, compensatory damages. See Committee
Comment. The court should modify this instruction to include an award of presumed
damages only if it is convinced that under the facts presented, New Mexico would
permit an award of presumed damages in circumstances in which the United States
Supreme Court would permit such an award.

The listed types of actual damages are illustrative only. The court should tailor this
portion of the instruction to the instruction tendered by the plaintiff at trial.

[As amended, effective November 1, 1991.]

E R I R S S

Committee comment. - The appropriate measure of compensatory damages in
defamation actions is still evolving. In the past, New Mexico authorized an award of
damages which could be "presumed to have resulted from" the defamatory
communication. See UJI Civ. 10.19 (Repl. 1980). In 1973, however, the United States
Supreme Court held that even when a private plaintiff sued for defamation, "the States
may not permit recovery of presumed . damages, at least when liability is not based on
a showing of knowledge of falsity or reckless disregard of truth [because] the States
have no substantial interest in securing . gratuitous awards of money damages far in



excess of any actual injury". Gertz v. Robert Welch, Inc., 418 U.S. 323, 349, 94 S. Ct.
2997, 41 L. Ed. 2d 789 (1974). The New Mexico Supreme Court adopted this approach,
limiting awards of compensatory damages to actual damages in accordance with the
decision in Gertz. Marchiondo v. Brown, 98 N.M. 394, 402, 649 P.2d 462, 470 (1982). In
1984, a divided United States Supreme Court held that a state could allow recovery of
presumed damages by a private plaintiff so long as the subject of the defamation did not
involve a matter of "public concern”. Dun & Bradstreet, Inc. v. Greenmoss Bldrs., Inc.,
U.S., 105 S. Ct. 2939, 86 L. Ed. 2d 593 (1985). The opinion permits but does not
compel states to allow awards of presumed damages in such cases.

The New Mexico Supreme Court has not yet determined whether New Mexico will
return to the former law authorizing presumed damages in cases involving a private
plaintiff and defamatory statements not of public concern. This instruction reflects the
law in Gertz and Marchiondo. It is not intended to foreclose debate concerning the law
of presumed damages New Mexico might hereafter adopt in light of the Dun &
Bradstreet decision.

This instruction limits awards of compensatory damages to "actual injury” suffered by
the plaintiff. The phrase has been partially defined by the United States Supreme Court,
Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S. Ct. 2997, 41 L. Ed. 2d 789 (1974), and
the New Mexico Supreme Court has adopted the description used in Gertz. Marchiondo
v. Brown, 98 N.M. 394, 402, 649 P.2d 462, 470 (1982).

We need not define "actual injury", as trial courts have wide experience in framing
appropriate jury instructions in tort actions. Suffice it to say that actual injury is not
limited to out-of-pocket loss. Indeed, the more customary types of actual harm inflicted
by defamatory falsehood include impairment of reputation and standing in the
community, personal humiliation, and mental anguish and suffering. Of course, juries
must be limited by appropriate instructions, and all awards must be supported by
competent evidence concerning the injury, although there need be no evidence which
assigns an actual dollar value to the injury.

Gertz v. Robert Welch, Inc., 418 U.S. 323, 349-350, 94 S. Ct. 2997, 41 L. Ed. 2d 789
(1974).

The definition of proximate cause used in this instruction is that used in all tort actions in
New Mexico.

ANNOTATIONS
The 1991 amendment, effective for cases filed on or after November 1, 1991, made
substitutions to make references gender neutral in Item (5) of the second paragraph and

in the first sentence of the last paragraph.

Recovery by private defamation plaintiffs is limited to actual damages. Marchiondo
v. Brown, 98 N.M. 394, 649 P.2d 462 (1982).



Private defamation plaintiff must plead and prove special damages in order to
recover them. Marchiondo v. Brown, 98 N.M. 394, 649 P.2d 462 (1982).

Special damages encompass only pecuniary loss pleaded and proved with
specificity. Marchiondo v. New Mexico State Tribune Co., 98 N.M. 282, 648 P.2d 321
(Ct. App. 1981).

Verdict for plaintiff need not award damages. - Rule 13-1002 and this rule, read
together, establish a two-step process under which the jury first determines whether the
defendant is liable for defamation and then decides the amount of damages to be
awarded. The jury instructions do not require a plaintiff to prove that her injuries have a
monetary value as part of her case. Therefore, a verdict for the plaintiff but awarding the
plaintiff no damages is not, as a matter of law, a verdict for the defendant. Cowan v.
Powell, 115 N.M. 603, 856 P.2d 251 (Ct. App. 1993).

13-1011. Punitive damages.

If you find that plaintiff should recover actual damages, and if you further find
clear and convincing evidence that the publication of the communication by
defendant was made with knowledge of its falsity or with a reckless disregard for
whether it was false or not, then you may award punitive damages.

Reckless disregard is not measured by whether a reasonably prudent person
would have published or would have investigated before publishing. There must
be sufficient evidence to permit the conclusion that the defendant in fact
entertained serious doubts as to the truth of the communication.

Clear and convincing evidence is that evidence which, when weighed against the
evidence in opposition, leaves you with an abiding conviction that the evidence is
true.

Such additional damages are awarded for the limited purposes of punishment
and to deter others from the commission of like offenses.

The amount of punitive damages must be based on reason and justice taking into
account all the circumstances, including the nature of the wrong and such
aggravating and mitigating circumstances as may be shown. The amount
awarded, if any, must be reasonably related to the actual damages and injury and
not disproportionate to the circumstances.

DIRECTIONS FOR USE

The requirement that clear and convincing evidence must support a verdict for punitive
damages and the explanation of that standard of proof should be given here even if it
was given in UJI 13-1009 in order to assure that the jury focuses on the enhanced
burden of proof that must be met if punitive damages are to be awarded.
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Committee comment. - This instruction imposes the requirement of proof of knowledge
of falsity or reckless disregard for truth or falsity in all cases in which punitive damages
are sought. Current New Mexico law compels this standard. Marchiondo v. Brown, 98
N.M. 394, 402, 649 P.2d 462, 470 (1982). However, Marchiondo relied upon its
interpretation of Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S. Ct. 2997, 41 L. Ed. 2d
789 (1974) as requiring such a standard in all cases. 98 N.M. at 402, 649 P.2d at 470.
The United States Supreme Court has recently distinguished Gertz and now permits
states to award punitive damages to private plaintiffs who are the subject of defamation
on a matter not of public concern even in the absence of malice as defined in Gertz.
Dun & Bradstreet, Inc. v. Greenmoss Bldrs., Inc., 472 U.S. 749, 105 S. Ct. 2939, 86 L.
Ed. 2d 593 (1985). New Mexico has not yet decided whether it will take advantage of
the opportunity provided by the decision in Dun & Bradstreet to modify the existing law
of New Mexico. This instruction mirrors the existing New Mexico law.

The instruction includes a statement that malice must be proven by clear and
convincing evidence. The United States Supreme Court mandates that this standard of
proof of malice be met. New York Times Co. v. Sullivan, 376 U.S. 254, 285-286, 84 S.
Ct. 710, 11 L. Ed. 2d 686 (1964). The definition of "clear and convincing" evidence is
that previously used in other civil actions, UJI Civ. 10.17 (Repl. 1981), and now given in
UJI 13-1009 when plaintiff must show malice in order to establish a prima facie case.

ANNOTATIONS

Punitive damages not recoverable absent actual malice. - Punitive damages are not
recoverable in actions by private persons against a media defendant if the defendant
was merely negligent in failing to ascertain the falsity of the defamatory communication,
and in the absence of proof of actual malice. Marchiondo v. New Mexico State Tribune
Co., 98 N.M. 282, 648 P.2d 321 (Ct. App. 1981).

What damages available. - The law restricts compensation to actual and special
damages. Punitive damages are recoverable only if there is proof that the publication
was made with actual malice (knowledge of falsity or reckless disregard of the truth).
Poorbaugh v. Mullen, 99 N.M. 11, 653 P.2d 511 (Ct. App. 1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Intoxication of automobile driver as basis
for awarding punitive damages, 33 A.L.R.5th 303.

13-1012. Qualified privilege: Abuse of qualified privilege.

A communication is normally privileged when it consists of a
good faith publication in the discharge of a public or private
duty. There exists in the law a qualified privilege for
communications such as the communication involved in this
action. Consequently, for defendant to be liable to plaintiff,



plaintiff must prove that defendant abused the privilege.
Defendant abused the privilege if one of the following occurred:

[Defendant knew the statement was false] [or]

[Defendant acted with reckless disregard for the truth or
falsity of the statement] [or]

[Defendant published the communication for an improper
purpose] [or]

[Defendant published the communication to a person to whom
it was not reasonably necessary to publish it in order to
accomplish the proper purpose for which the communication was
made] [or]

[Defendant published the communication when it was not
reasonably necessary to do so to accomplish the proper purpose
for which the communication was made] [or]

[Defendant did not believe, or did not have reasonable cause
to believe, that the communication was true] [or]

[ ..1]

DIRECTIONS FOR USE

The trial judge decides as a matter of law whether a qualified privilege exists: "The
guestion whether an occasion gives rise to a qualified privilege is one for the court as an
issue of law". Stewart v. Ging, 64 N.M. 270, 274, 327 P.2d 333, 336 (1958). If the judge
decides that a qualified privilege exists, "the question whether it was abused . is
ordinarily for the jury". Id. at 274-275, 327 P.2d at 336. However, "where but one
conclusion can be drawn from the the evidence", the court may determine as a matter of
law that the privilege has been abused or that it constitutes a defense to the action. Id.
at 275, 327 P.2d at 337; Mahona-Jojanto, Inc. v. Bank of N.M., 79 N.M. 293, 295, 442
P.2d 783, 785 (1968). Thus, this instruction is to be given only when the court
concludes as a matter of law that the facts give rise to a qualified privilege, and further
concludes that there is a question of fact concerning whether the privilege has been
abused.

The judge should select only those bracketed statements which are relevant to the
evidence presented at trial. The listed occasions for finding an abuse of privilege are not
intended to be exclusive. If appropriate, the court might conclude that additional or
alternative grounds for proving abuse of privilege should be presented to the jury.

*kkkhkkhkkhkikhkihkhkhkkkhkhkhk*k*k

Committee comment. - The first sentence of this instruction, defining generally the
circumstances giving rise to a qualified privilege, is derived from Bookout v. Griffin, 97
N.M. 336, 339, 639 P.2d 1190, 1193 (1982) and Zuniga v. Sears, Roebuck & Co., 100
N.M. 414, 417, 671 P.2d 662, 665 (Ct. App.), cert. denied, 100 N.M. 439, 671 P.2d 1150
(1983). In these cases, the courts have omitted language found in an earlier case which
defined the privilege as "one consisting of a good-faith publication in the discharge of a
public or private duty when the same is legally or morally motivated". Mahona-Jojanto,



Inc. v. Bank of N.M., 79 N.M. 293, 295-296, 442 P.2d 783, 785-786 (1968) (emphasis
added). This instruction follows the lead of the current cases by omitting the general
references to legal and moral motives. Instead, the instruction lists with specificity the
circumstances and motives which, when present, would constitute an abuse of privilege.

The court determines as a matter of law that a qualified privilege exists. Stewart v. Ging,
64 N.M. 270, 274, 327 P.2d 333, 336 (1958). This instruction informs the jury of the
existence of the qualified privilege and assigns the burden of proof to the plaintiff to
demonstrate that the privilege has been abused and thus is inapplicable. See Zuniga v.
Sears, Roebuck & Co., 100 N.M. 414, 418, 671 P.2d 662, 666 (Ct. App.), cert. denied,
100 N.M. 439, 671 P.2d 1150 (1983) (defendant with qualified privilege entitled to
judgment because "[p]laintiff has raised no factual issue that [defendant] abused the
privilege"); Sokolay v. Edlin, 65 N.J. Super. 112, 124-25, 167 A.2d 211, 217-218 (App.
Div. 1961).

The first two listed grounds for overcoming a qualified privilege describe conduct which
is malicious as defined by the United States Supreme Court in New York Times Co. v.
Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L. Ed. 2d 686 (1964). Proof of this form of
malice is sufficient to overcome a qualified privilege. Restatement (Second) of Torts §
600 (1977).

The third, fourth and fifth listed grounds which would constitute an abuse of privilege are
derived from longstanding New Mexico precedent, Mahona-Jojanta, Inc. v. Bank of
N.M., 79 N.M. 293, 442 P.2d 783 (1968), the continuing validity of which has not been
guestioned.

The final specific ground is derived from the same precedent and has been reaffirmed in
dictum in more recent decisions. E.g., Bookout v. Griffin, 97 N.M. 336, 339, 639 P.2d
1190, 1193 (1982) ("The privilege is abused if a person said to be privileged lacks the
belief, or reasonable grounds to believe, the truth of the alleged defamation™). New
Mexico courts may reconsider this issue. Negligence, at least, must be proven in all
defamation cases. Gertz v. Robert Welch, Inc., 418 U.S. 322, 347-348, 94 S. Ct. 2997,
41 L. Ed. 2d 789 (1974). The plaintiff, therefore, will necessarily have proven that the
defendant lacked reasonable grounds to believe that communication was true as part of
the plaintiff's prima facie case. See UJI 13-1009. If the same proof of negligence always
overcame a qualified privilege, the doctrine of qualified privilege would be moot;
defendant need rely on a qualified privilege only if plaintiff has proven a prima facie
case, but the proof of negligence in the prima facie case would also serve to negate the
qualified privilege. See Sack, Libel, Slander and Related Problems, p. 442 (1980).

Many states have reconsidered the proof necessary to overcome qualified privilege and
have concluded that proof of malice rather than proof of negligence is required to
demonstrate abuse of privilege. See, e.g., Rogozinski v. Airstream, 377 A.2d 807 (N.J.
1977); Jacron Sales Co., Inc. v. Sindorf, 350 A.2d 807 (N.J. 1977); Jacron Sales Co.,
Inc. v. Sindorf, 350 A.2d 688 (Md. 1976). This is the position taken in the Restatement
of Torts. Restatement (Second) of Torts 88 600 and 601 (1977). In contrast, at least one



state has declined to change its existing law, and continues to provide that proof of
negligence is sufficient to overcome qualified privilege. Banas v. Matthews International
Corp., 502 A.2d 637 (Pa. Super. 1985). In the absence of contrary precedent, this
instruction follows Bookout. [As revised, November 1, 1991.]

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - Libel and slander: reports of pleadings as
within privilege for reports of judicial proceedings, 20 A.L.R.4th 576.

13-1013. Defense of truthfulness.

[Truth is a defense to this action.

To establish the defense of truth, defendant must prove that the statement was
substantially true, which means that the statement was true in all material
particulars.]

DIRECTIONS FOR USE

This instruction informs the jury that the defendant has the burden of proving truth as a
defense to a defamation action. It is contradictory to UJI 13-1006 which assigns to the
plaintiff the burden of proving falsity as part of plaintiff's prima facie case. This
instruction is used instead of UJI 13-1006 when the judge determines that the plaintiff is
a private figure who is suing a media defendant for publication of defamatory matter not
of public concern. See Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S.
Ct. 1558, 89 L. Ed. 2d 783 (1986). When this instruction is given in lieu of UJI 13-1006,
the court should modify UJI 13-1002(B), (C) and (D) to reflect the placement of the
burden of proof of falsity upon the defendant.

The trial judge should determine whether a matter is one of private or public concern,
just as the judge must determine whether a plaintiff is a public official or public figure as
a matter of law. See Marchiondo v. Brown, 98 N.M. 394, 399, 649 P.2d 462, 467 (1982).
Criteria for determining when the communication is a matter of public concern are
contained in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., U.S. , 105 S. Ct. 2939,
2947, 86 L. Ed. 2d 593 (1985).

*kkkhkkhkkhkikhkihkhkhkkkhkhkhk*k*k

Committee comment. - In New Mexico, the common law rule has been that truth is an
affirmative defense to a defamation action which the defendant has the burden of
pleading and proving. Eslinger v. Henderson, 80 N.M. 479, 457 P.2d 998 (Ct. App.
1969); Franklin v. Blank, 86 N.M. 585, 588, 525 P.2d 945, 948 (Ct. App. 1974). The
United States Supreme Court has displaced the common law rule in many instances
and requires that plaintiff bear the burden of proof of falsity when the plaintiff is a public
official, Garrison v. Louisiana, 379 U.S. 64, 74, 85 S. Ct. 209, 13 L. Ed. 2d 125 (1964),



or a public figure. Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S. Ct.
1558, 1563, 89 L. Ed. 2d 783 (1986). Where the plaintiff is a private figure, but the
alleged defamation involves a matter of public concern, the plaintiff also must establish
that the defamatory publication is false. Id.

The United States Supreme Court has not yet mandated that states impose the burden
of proof of falsity upon private figure plaintiffs who assert that they were defamed in a
communication which is not a matter of public concern. In such cases, therefore, New
Mexico's common law rule has not been displaced. The defendant bears the burden of
proof of falsity. This instruction rather than UJI 13-1006 is proper.

13-1014. Damages; mitigation.

No instruction submitted.

*khkkhkkhkkhkkhkhkhkikhkhkrkkkkhkhkk*k

Committee comment. - Previous uniform jury instructions contained an instruction
authorizing the jury to consider several specific factors in determining whether to
mitigate the amount of damages that would otherwise be awarded in a defamation
action. UJI Civ. 10.22 (Repl. 1980). There is no New Mexico precedent authorizing or
compelling the use of such an instruction. Id. Committee Comment. The committee is of
the opinion that such an instruction is no longer necessary. Several of the factors listed
in the previous instruction focused on the defendant's reliance on a source of
information. These are now an integral part of the determination of whether defendant
acted wrongfully and is thus subject to any liability to the plaintiff. UJl 13-1009. To
repeat them as factors that could lead to mitigation of otherwise appropriate damages
would unduly concentrate the jury's attention on those factors.

In addition, the previous instruction listed apologies or retractions by the defendant as
well as the prior bad reputation of the defendant as factors that might mitigate damages.
UJI Civ. 10.22 (5) and (7) (Repl. 1980). These issues are relevant to the determination
of the amount of actual damages suffered by the plaintiff to his reputation and thus are
now an integral part of the initial determination of damages. Because presumed
damages are no longer authorized, see UJI 13-1010, there is no need to ask the jury to
reduce the amount of damages otherwise recoverable because of these factors.

APPENDICES APPENDIX 1. CHART OF PLAINTIFF'S PRIMA FACIE CASE

In drafting the jury instructions for defamation actions the committee had to distinguish
those issues in the plaintiff's prima facie case which the trial judge would decide from
those which the jury would decide. Set out below is the committee's effort to summarize
the issues of a defamation case. Those issues set out in boxes normally are issues for
the jury to decide. The issues set out without boxes are for the judge to decide. The trial



judge can, of course, rule on any issue normally reserved for the jury when as a matter
of law there is no genuine issue of material fact for the jury to resolve.

The falsity issue is set out in a dashed box to remind the judge and counsel that while

truth or falsity is for the jury to decide, it is sometime plaintiff's burden and sometime
defendant's burden.

Defamation - Prima Facie Case
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APPENDIX 2. DEFAMATION: PUBLIC OFFICIAL V. MEDIA

Plaintiff is a candidate for a second term as United States senator from New Mexico.
The Clovis Daily Rag prints a news story which states the following:

Senator Jehosaphatt may have received $20,000 from the Excelsior National Bank in
exchange for obtaining for the bank its charter as a national banking corporation.
Senator Jehosaphatt's personal checking account in a Santa Fe bank reflects that six
(6) months before the bank was awarded its charter, Senator Jehosaphatt's account
showed a deposit of $20,000. When questioned about the deposit, the senator stated
that he often deposited large sums of money in his personal checking account from his
private investments and that this must have been the proceeds from the sale of a
private asset. Although no private asset could be found which Senator Jehosaphatt sold
near the date of the deposit, it is known that Senator Jehosaphatt and George
Jacobson, President of the Excelsior National Bank, have been longtime friends and
political associates, and that Senator Jehosaphatt is the owner of 20,000 shares of the
bank's capital stock.

Senator Jehosaphatt was not reelected in his bid for a second term. Following a recount
of the ballots which confirmed Senator Jehosaphatt's loss to his opponent in the general
election, the senator sued the local newspaper for $2,000,000 in damages, claiming
loss of reputation, loss of standing in the community and loss of his salary as a United
States senator for the term for which he was defeated.

A suggested set of the libel and slander instructions, in recommended sequence, in
outline form, illustrates the format as follows:

Instructions

13-1001.
Defamation:
Defined. Defamation is a wrongful injury to a person's
reputation.
13-1002.
Defamation
action: Prima
facie case;
general statement
of the elements. (A) The plaintiff claims that the following
communication
was defamatory and entitles the plaintiff to
recover



damages:

Senator Jehosaphatt may have received
$20,000 from the

Excelsior National Bank in exchange for
obtaining for

the bank its charter as a national
banking

corporation. Senator Jehosaphatt's
personal checking

account in a Santa Fe bank reflects that

six (6)

months before the bank was awarded its
charter,

Senator Jehosaphatt's account showed a
deposit of

$20,000. When questioned about the
deposit the senator
stated that he often deposited large sums
of money in
his personal checking account from his
private
investments and that this must have been
the proceeds
from the sale of a private asset.
Although no private
asset could be found which Senator
Jehosaphatt sold
near the date of the deposit, it is known
that Senator
Jehosaphatt and George Jacobson,
President of the
Excelsior National Bank, have been
longtime friends
and political associates, and that
Senator Jehosaphatt
is the owner of 20,000 shares of the
bank's capital
stock.
(B) To establish the claim of defamation on
the part of
defendant, the plaintiff has the burden of
proving each of
the following contentions:
(1) The communication contains a
statement of
fact; and
(2) The statement of fact was false;



and

and

communication

and

caused actual

the plaintiff.

and has the

punitive damages.

must prove
defendant was
disregard for

is denied by

instructions

(3) The communication was defamatory;
(4) The persons receiving the

understood it to be defamatory; and
(5) The defendant acted with malice;

(6) The communication proximately

injury to plaintiff's reputation.
(C) The defendant denies the contentions of

(D) Related to the claims, plaintiff contends
burden of proving that he is entitled to

To be entitled to punitive damages plaintiff
that the publication of the communication by
made with knowledge of falsity or reckless
whether it was false or not. This contention

defendant.
(E) After considering the evidence and these

as a whole, you are to determine the

following questions:

statement of

communication

malice?

cause actual

questions is

defendant and

(1) Did the communication contain a
fact?

(2) Was the communication false?

(3) Was the communication defamatory?
(4) Did the people receiving the

understand it to be defamatory?
(5) Did the defendant act with

(6) Did the communication proximately

injury to plaintiff's reputation?
If you decide that the answer to any of these

"No", you shall return a verdict for the



questions

the amount of
injuries and
which follow,

in the amount

13-304. Burden of
proof; greater
weight of the
evidence; clear
party seeking a
essential element
evidence.

and convincing
evidence.
evidence means to
than not

the party
defamation, I mean

sought to be

Evenly

the claims of
higher degree
plaintiff has the
convincing

13-1004.

against the plaintiff.
If you decide that the answer to each of the

presented is "Yes", then you shall determine
money that will compensate plaintiff for the
damages in accordance with the instructions

and shall return a verdict for the plaintiff

you determine.

It is a general rule in civil cases that a
recovery has the burden of proving every

of the claim by the greater weight of the

To prove by the greater weight of the
establish that something is more likely true
true. When I say, in these instructions, that
has the burden of proof on a claim of

that you must be persuaded that what is
proved is more probably true than not true.

balanced evidence is not sufficient.
An exception to the general rule is that on

malice and entitlement to punitive damages a
of proof is required. On these claims
burden of proving his claims by clear and

evidence.



Statement of
fact: Fact
defined; To support a claim for defamation, the
communication by
defendant must contain a statement of fact.
opinion
contrasted. In contrast, statements of opinion alone
cannot give rise
to a finding of defamation.
However, an opinion which implies that it is
based upon
the existence of undisclosed facts is the
same as a
statement of fact.
In deciding whether the communication is or
contains a
statement of fact, you should consider the
following:
(A) The entirety of the communication
and the
context in which the communication
was made; and
(B) Whether reasonable persons would
be likely to
understand the communication to be a
statement of
the defendant's opinion or a
statement of fact.
13-1006. Falsity:
Defined. To support a claim for defamation, the
communication must
be false.
One or more statements of fact in the
communication must
be false in a material way. Insignificant
inaccuracies of
expression are not sufficient.

13-1007.

Defamatory

communication:

Defined. To support a claim for defamation, a
communication must be

defamatory.

Defamatory communications are those which
tend to expose a

person to contempt, to harm the person's
reputation, or to



discourage others from associating or dealing
with him.

In deciding whether the communication was
defamatory, you

must consider its plain and obvious meaning.

In determining whether the communication was
defamatory,

you may consider whether there are other
facts in evidence

known to the person to whom the communication
was

published which, when taken into
consideration with the

communication, gave it a defamatory meaning.
13-1008.
Defamatory
meaning
understood. To support a claim for defamation, the
defamatory meaning

of the communication must be understood by
the person to

whom it was communicated.

The defamatory meaning of a communication is
that which

the recipient reasonably understands it was
intended to

express. It is what the recipient of the
communication

reasonably understood the meaning to be that
controls, not

what the defendant may have intended to

convey.
13-1009. Wrongful
act: Defined. To support a claim for defamation, the

defendant must have

acted with malice when defendant published
the

communication.

Defendant acted with malice if the
publication was made by

defendant with knowledge that it was false or

with a

reckless disregard for whether it was false
or not.

Reckless conduct is not measured by whether a
reasonably

prudent person would have published or would



have
sufficient
defendant in

truth of the

falsity or
the evidence

convincing

investigated before publishing. There must be
evidence to permit the conclusion that the
fact entertained serious doubts as to the

communication.
In order for you to find such knowledge of

reckless disregard for whether it was false,
"Clear and

must be clear and convincing.

evidence" is that evidence which, when

weighed against the

abiding

13-1801.
Liability must be
determined before
damages unless

liability, as

damages.
damages is not

the court
awarded.
13-1010. Actual
injury and
compensatory
damages.
plaintiff on the
amount of

compensate

caused by the

evidence in opposition, leaves you with an

conviction that the evidence is true.

You are not to engage in any discussion of
you have first determined that there is

elsewhere covered in these instructions.
The fact that you are given instructions on

to be taken as an indication as to whether

thinks damages should or should not be

If you should decide in favor of the
question of liability, you must then fix the
money which will reasonably and fairly
plaintiff for the actual injury proximately

defamatory communication.
Plaintiff claims and has the burden of



proving that the

one or more of

and
character

neighbors and

in the

which in a

an independent
without which
not be the
cause. It is

acting at

causes the

only award
actual injuries
by him. It
evidence which
injuries. 1In
actual injuries,

impartial

defamatory communication proximately caused
the following injuries:
(1) Loss of salary; and
(2) Out of pocket expenses for moving;
(3) Injury to plaintiff's good name and

among his friends, constituents,

acquaintances; and
(4) Injury to plaintiff's good standing

community; and

(5) Personal humiliation; and

(6) Mental anguish and suffering.
The proximate cause of an injury is that
natural and continuous sequence unbroken by
intervening cause produces that injury, and
the injury would not have occurred. It need
only cause, nor the last, nor nearest
sufficient if it occurs with some other cause

the same time, which, in combination with it,

injury.
In determining the amount of damages, you may

money to compensate for the above listed
proved by the plaintiff to have been suffered
is not necessary for plaintiff to present
assigns an actual dollar value to the
determining compensation for plaintiff's

if any, you should follow your conscience as

jurors, using calm and reasonable judgment



and being fair
13-1011. Punitive
damages.

actual damages,
evidence that
defendant was made

reckless disregard

award

a reasonably
have

be sufficient
defendant in

truth of the

to all parties.

If you find that plaintiff should recover

and if you further find clear and convincing
the publication of the communication by

with knowledge of its falsity or with a

for whether it was false or not, then you may

punitive damages.
Reckless disregard is not measured by whether

prudent person would have published or would
investigated before publishing. There must
evidence to permit the conclusion that the
fact entertained serious doubts as to the

communication.
Clear and convincing evidence is that

evidence which, when

leaves you
is true.
limited

from the

on reason and
circumstances,
aggravating and
amount

to the actual

weighed against the evidence in opposition,
with an abiding conviction that the evidence
Such additional damages are awarded for the
purposes of punishment and to deter others

commission of like offenses.
The amount of punitive damages must be based

justice taking into account all the

including the nature of the wrong and such
mitigating circumstances as may be shown. The
awarded, if any, must be reasonably related

damages and injury and not disproportionate



to the

13-307. Rules of
evidence.

this case

and the

and any facts
production of
law. From

to rule on the

with the reasons

what would or

circumstances.

The evidence which you are to consider in
consists of the testimony of the witnesses
exhibits admitted into evidence by the court
admitted or agreed to by counsel. The
evidence in court is governed by the rules of
time to time it has been my duty, as judge,
evidence; you must not concern yourselves

for these rulings. You should not consider

would not have been the answers to the

questions which the

13-2004. Witness
impeached.
contradictory

evidence that at

statements,

court ruled could not be answered.

A witness may be discredited or impeached by
evidence or inconsistent conduct or by
other times the witness has made material

under oath or otherwise, which are

inconsistent with the

impeached or
give the

you may
13-2001.
Performance of
your duties.

vital to the

13-2002. Duty to

present testimony of the witness.
If you believe that any witness has been

discredited, it is your exclusive province to
testimony of that witness only such credit as

think it deserves.

Faithful performance by you of your duties is

administration of justice.



follow
instructions.
instructions

consider

out one

The law of this case is contained in these
and it is your duty to follow them. You must

these instructions as a whole, not picking

instruction or parts thereof, and

disregarding others.

13-2003. Jury
sole judges of
witnesses.

of the

the testimony
to be given to
into account
observe, memory,
or prejudice

of the

evidence in the
13-1903. Jury
duty to consult.
duty, as the
decide the case
evidence. 1In
hesitate to
opinion, if
surrender your
of evidence

jurors, or

verdict.

Remember

You alone are the judges of the credibility
witnesses and of the weight to be given to
of each of them. 1In determining the credit
the testimony of any witness, you may take
the witness' ability and opportunity to
manner while testifying, any interest, bias
the witness may have and the reasonableness
testimony, considered in light of all the
case.

In deliberating on this case, it is your
jurors, to consult with one another and to
only after an impartial consideration of the
the course of your deliberations, do not
re-examine your own views and change your
convinced it is erroneous, but do not

honest conviction as to the weight or effect

solely because of the opinion of your fellow

for the mere purpose of returning a



judges of the

the truth from
13-2005. Jury
sole judges of
facts.

questions of fact
the true facts

court. Your

guess or

instructions,

way, decide the

influence

13-2006.
jurors to
participate.
question

All

that all jurors
question.

five of you

five need
13-2007. Closing
arguments.

this case,
statements, on
can be of

your

carefully.

that you are not partisans but judges -
facts. Your sole interest is to ascertain

the evidence in the case.

You are the sole judges of all disputed
in this case. It is your duty to determine
from the evidence produced here in open

verdict should not be based on speculation,

conjecture.
You are to apply the law, as stated in these

to the facts as you find them and, in this
case.

Neither sympathy nor prejudice should

your verdict.

The jury acts as a body. Therefore, on every
which the jury must answer it is necessary
participate regardless of the vote on another
Before a question can be answered, at least
must agree upon the answer; however, the same
not agree upon each answer.

After these instructions on the law governing
the lawyers may make closing arguments, or
the evidence and the law. These summaries

considerable assistance to you in arriving at

decision and you should listen

You may give



them such weight as you think
However, neither
these final discussions nor any other remarks

proper.

or arguments
the trial are
correct
given to you

13-2008. No
damages unless
liability.
have first

13-2009. Verdict
of .....
commencing your

members as

a verdict,
form and you

13-2201. Verdict
for plaintiff;
single parties.
13-2202. Verdict
for defendant;
single parties.

[As amended, effective November 1,

CHAPTER 11

of the attorneys made during the course of
to be considered by you as evidence or as
statements of the law, if contrary to the law

in these instructions.

You are not to discuss damages unless you

determined that there is liability.

Upon retiring to the jury room, and before
deliberations, you will select one of your

foreperson.
When as many as five of you have agreed upon

your foreperson must sign the appropriate

will all then return to open court.

We find for the plaintiff in the sum of §

We find for the defendant.

Foreperson

1991.]

MEDICAL NEGLIGENCE

Introduction



The instructions in this chapter address the basic elements of a medical negligence
(malpractice) action against health care providers in any field of practice, e.g., doctors of
medicine, doctors of osteopathy, dentists, podiatrists, or chiropractors. While the term
"doctor" is used in reference to all practitioners, health care providers should be
referenced by specific designation where "doctor" is inappropriate. These instructions
also apply to medical negligence actions against a hospital or other health care facility.

This chapter is designed to contain all the instructions necessary to instruct a jury on the
basic elements of liability in a medical negligence case. Other general instructions as
well as damage instructions should be combined with these instructions. UJI 13-1125
and 13-1126 provide the special interrogatories regarding future and past medical care
and benefits called for by Sections 41-5-6 and 41-5-7 of the Medical Malpractice Act.
[As amended, effective January 1, 1987; August 15, 1997.]

ANNOTATIONS

The 1997 amendment, effective August 15, 1997, rewrote the introduction.
13-1101. Duty of doctor or other health care provider.
In [treating] [operating upon] [making a diaghosis of] [caring for] a patient,

(name of defendant) is under the duty to possess and apply
the knowledge and to use the skill and care ordinarily used by reasonably well-

gualified [doctors] [ s (other health care provider)] practicing
under similar circumstances, giving due consideration to the locality involved. A
[doctor] [ (other health care provider)] who fails to do so is
negligent.

[The only way in which you may decide whether the [doctor]

[ (other health care provider)] in this case possessed and
applied the knowledge and used the skill and care which the law required of [him]
[her] is from evidence presented in this trial by doctors [ X

(other health care provider)] testifying as expert witnesses. In deciding this
guestion, you must not use any personal knowledge of any of the jurors.]

DIRECTIONS FOR USE

The name of the defendant should be inserted in the first blank. In the other blanks, the
type of health care provider, such as doctor, nurse, or chiropractor, should be inserted.
Bracketed language should be chosen as appropriate. The bracketed final paragraph
should be omitted in those cases in which the court determines that expert testimony is
not required and negligence can be determined by resort to common knowledge
ordinarily possessed by the average person.



This instruction sets forth the general standard of care applicable to a medical
professional. Where the defendant held himself or herself out as a specialist, UJI 13-
1102 should be used instead of this instruction.

[As amended, effective January 1, 1987; November 1, 1991; August 15, 1997.]

kkkkhkkkkhkkhkkkkhkkkhkkhkkh*k*k

Committee comment. - This chapter was revised in 1997 because, in the Committee's
view, there had been sufficient development of the law and sufficient experience with
the existing instructions to justify overall revisions to update and improve the medical
malpractice instructions generally. Substantial comment from the bar was considered in
revising these instructions.

The revised medical negligence instructions make a number of basic changes from the
prior instructions covering the same subject. These basic changes include:

1. The terms "doctor,” "physician," and "defendant" were used interchangeably
throughout the prior instructions. A single term "doctor" has been substituted for
simplicity and uniformity. Similarly, "plaintiff,” "person," and "patient” as used in the prior
instructions have been replaced with the single term "patient.” If the existence of a
physician-patient relationship is an issue for jury determination and the court is
concerned that reference to the parties as "doctor" and "patient” may be misleading to
the jury, the court has the power pursuant to NMRA 1-051(D) to modify this and other
instructions to refer to the parties as "plaintiff* and "defendant,” by their proper names,
or in other appropriate terms.

2. The term "malpractice" is no longer used. This term adds nothing to a jury's
understanding of either a physician's responsibilities or a patient's rights. On the other
hand, labeling this area of negligence with a term such as "malpractice" injects an
element which carries with it the preconceptions of those who read or hear it. Hence, it
has been eliminated. The change in no way alters the applicable standard of care
which, as the instruction makes clear, in most cases is a professional standard defined
by expert witnesses.

3. Reference to reasonably well-qualified practitioners in "the same field of medicine" as
the defendant, previously included in the statement of the standard of care, has been
eliminated. The phrase was included in t