
 

 

RULES GOVERNING DISCIPLINE 

PREFACE 

The supreme court has the inherent power and the duty to prescribe the qualifications 
that shall be required for admission to practice law; to admit persons to practice law; to 
prescribe standards of conduct for lawyers; to determine what constitutes grounds for 
the discipline of lawyers; to discipline, for cause, persons admitted to practice law in this 
state; and to revoke the license of every lawyer whose unfitness to practice law has 
been duly established.  

The purpose of discipline of lawyers is the protection of the public, the profession and 
the administration of justice, and not the punishment of the person disciplined.  

Only persons of integrity and good character should be permitted to practice law.  

Persons admitted to practice law in this state are a part of the judicial system of the 
state and officers of its courts.  

A license to practice law confers no vested right, but is a conditional privilege, revocable 
for cause.  

An attorney who has been suspended and who seeks readmission has the burden of 
establishing by clear and convincing proof that he possesses the qualifications for 
readmission, which should not be less than those required for original admission.  

It is the obligation of the organized bar and the individual lawyer to give unstinted 
cooperation and assistance to the supreme court, and its agency the disciplinary board, 
in discharging its function and duty with respect to discipline and in purging the 
profession of the unworthy.  

In the exercise of its inherent jurisdiction to admit persons to practice law and to 
discipline, for cause, all such persons, the supreme court adopts and promulgates the 
following rules which shall govern disciplinary proceedings against members of the New 
Mexico bar and all attorneys within this court's jurisdiction.  

ARTICLE 1 
DISCIPLINARY BOARD 

17-101. The Disciplinary Board. 

A. Appointment and composition. There is established a board to be known as "the 
Disciplinary Board", hereinafter referred to as "the board", which shall consist of twelve 
members, as follows: ten members of the bar of this state and two non-lawyer public 



 

 

members. The supreme court shall appoint nine of the lawyer members, one of whom 
shall be designated by the court as chairman and another as vice chairman to act in the 
absence or disability of the chairman, and the two non-lawyer public members. The 
president of the state bar shall appoint one lawyer member of the board. Each 
disciplinary district shall have at least one attorney member on the board.  

B. Qualifications of public members. A "nonlawyer public member" is a person who:  

(1) has never engaged in the practice of law; and  

(2) has not graduated from a law school. The nonlawyer public members may not be 
directly employed by a lawyer subject to the jurisdiction of these rules or have any direct 
significant financial interest in the practice of law.  

C. Terms of office. The term of office of members of the disciplinary board shall be 
three (3) years. No member shall serve for more than six (6) consecutive years. A 
member may, however, be reappointed after a lapse of one (1) year. Six members shall 
constitute a quorum; provided, however, that reviews of hearing committee reports may 
be conducted and decisions thereon made by a panel consisting of a lesser number of 
members as hereinafter provided.  

D. Officers. The supreme court shall designate one attorney member as chairman, and 
another as vice chairman to act in the absence or disability of the chairman. The 
chairman shall not participate in the review of any hearing committee decision by the 
disciplinary board, or by a panel thereof. In addition to the chairman and vice chairman 
designated by the supreme court, the Disciplinary Board shall, from time to time, 
designate one of its members to act as secretary. The secretary shall record all plenary 
proceedings of the board, keep permanent records thereof and transmit the same to the 
secretary.  

ANNOTATIONS 

Compiler's note. - The following cases were decided pursuant to 21-2-1(3), div. 3 
(1.01) and (1.02), 1953 Comp., of the former "Supreme Court Rules", which are similar 
to this rule.  

Though recommendation of referees is not controlling upon supreme court, it is 
entitled to great weight. In re Southerland, 76 N.M. 266, 414 P.2d 495 (1966).  

Respondent must be allowed record without advance payment. - The requirements 
of procedural due process are not met if respondent in disciplinary proceeding is denied 
the benefit of the record upon which the referee's recommendation is based, unless he 
pays for it in advance. Since under the procedure specified in the rules the hearing is 
before referees and the court's decision is based on their findings, conclusions and 
recommendations, when exceptions are taken to the proof relied upon to support the 



 

 

same, it would seem self-evident that the record of that proof must be available for 
examination and review. In re Nelson, 78 N.M. 739, 437 P.2d 1008 (1968).  

Law reviews. - For comment, "The Clark Report and the Revised New Mexico 
Disciplinary Procedures," see 2 N.M.L. Rev. 292 (1972).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 87 to 
97.  

Delay in prosecution of disciplinary proceeding as defense or mitigating circumstance, 
93 A.L.R.3d 1057.  

7A C.J.S. Attorney and Client § 88.  

17-102. Powers and duties. 

A. Disciplinary Board. The board shall have the power and duty:  

(1) pursuant to the procedures herein provided, to consider and investigate the conduct 
of any attorney within the jurisdiction of the supreme court, and may initiate an 
investigation on its own motion or may undertake the same upon complaint by any 
person;  

(2) to review the findings of fact, conclusions and recommendations of hearing 
committees, and take such action thereon as permitted by these rules;  

(3) formally to reprimand attorneys in accordance with these rules, and to report the fact 
thereof to the supreme court, where it shall be a matter of record;  

(4) to conduct an annual meeting at a time and place to be determined by the chief 
justice and chairman of the Disciplinary Board. The meeting will be sponsored by the 
supreme court, and those invited to attend shall be the members of the Disciplinary 
Board, members of the supreme court, and all systems participants including hearing 
committee members and disciplinary counsel. The purpose of this meeting will be to 
review rules, discuss problems, establish performance criteria and discuss any other 
matters the board or court deems necessary; and  

(5) to adopt rules of procedure subject to approval by the supreme court.  

B. Chairman. The chairman of the Disciplinary Board, or the vice chairman in his 
absence, shall be chief executive officer of the Disciplinary Board and shall oversee the 
operations of the disciplinary counsel's office, the several hearing committees and the 
review panels of the board. He shall preside at all meetings of the board. The chairman:  



 

 

(1) shall be responsible for maintenance of a docket or other control of all formal 
charges instituted, the expedition of the proceedings and the assembly and preservation 
of the record of all proceedings;  

(2) shall transmit or arrange for the transmission of all board recommendations in 
disciplinary matters to the supreme court;  

(3) shall report to the supreme court any formal reprimands administered by order of the 
board;  

(4) shall exercise the board's authority on its behalf in certain ministerial duties involving 
hearing committees and disciplinary counsel pursuant to any policies or procedures as 
adopted by the supreme court or by the board;  

(5) or his designee shall assign formal charges to a hearing committee as provided in 
Rule 17-104 of these rules; and  

(6) or his designee shall refer to an appropriate hearing committee motions for 
reinstatement when provided by these rules.  

17-103. Disciplinary districts. 

The state shall be divided into the following disciplinary districts:  

A. Central. Central, composed of Bernalillo, Sandoval, Cibola, Valencia and Socorro 
Counties;  

B. Northern. Northern, composed of San Juan, McKinley, Rio Arriba, Santa Fe, Los 
Alamos, Taos, Colfax, San Miguel, Harding, Union, Guadalupe, Torrance, Quay and 
Mora Counties;  

C. Southern. Southern, composed of De Baca, Curry, Roosevelt, Chaves, Eddy, Lea, 
Lincoln, Otero, Dona Ana, Catron, Grant, Luna, Hidalgo and Sierra Counties.  

ANNOTATIONS 

Law reviews. - For comment, "The Clark Report and the Revised New Mexico 
Disciplinary Procedures," see 2 N.M.L. Rev. 292 (1972).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 28, 29.  

7 C.J.S. Attorney and Client §§ 59 to 61.  

17-104. Hearing officers and committees. 



 

 

A. Appointment and composition. The Disciplinary Board shall provide for the 
organization of two or more hearing committees or the appointment of two or more 
hearing officers within each disciplinary district, each committee to consist of three 
members. Hearing officers shall be members of the bar of this state. Members of 
hearing committees may be members of the bar of this state or "non-lawyer public 
members", as defined in Paragraph B of Rule 17-101, appointed by the Disciplinary 
Board upon recommendations of the board. The board may, from time to time, 
designate hearing committee members to sit temporarily upon committees other than 
those of which they are regular members, whether within or without their own district as 
the business of the committees may require. Hearing committees shall act only with a 
concurrence of a majority of their members. Two members of each committee shall be 
members of the bar of this state. Two members of a committee shall constitute a 
quorum.  

B. Reviewing officers. Any member of a hearing committee may serve as a reviewing 
officer. A reviewing officer, upon request of disciplinary counsel or the chairman of the 
board, shall have the authority and duty to review, approve, modify or disapprove 
dismissals of complaints docketed for formal investigation and offers of informal 
admonitions proposed by disciplinary counsel. Any member of a hearing committee who 
participates as a reviewing officer during the investigation of an attorney shall not serve 
as a member of a hearing committee for any charges filed as a result of such 
investigation.  

C. Powers and duties. Hearing officers and committees shall have the power and duty:  

(1) to conduct hearings into formal charges of misconduct upon assignment by the 
chairman of the Disciplinary Board;  

(2) to conduct hearings upon motions for reinstatement and remission of deferred 
sanctions upon assignment by the chairman of the Disciplinary Board; and  

(3) to report to the Disciplinary Board their findings of fact, conclusions of law and 
recommendations, together with the records of all proceedings.  

D. Venue. Unless otherwise ordered by the chairman of the Disciplinary Board, a 
disciplinary proceeding shall be brought in the disciplinary district in which the 
respondent-attorney maintains his principal office or, if he does not maintain his 
principal office in this state, a district in which any part of the conduct under 
investigation occurred.  

[As amended, effective January 1, 1987 and September 1, 1989.]  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law § 30.  



 

 

7A C.J.S. Attorney and Client §§ 105 to 108, 111.  

17-105. Disciplinary counsel. 

A. Appointment. Subject to the approval of the supreme court, the Disciplinary Board 
shall appoint a chief disciplinary counsel, and a deputy disciplinary counsel. The 
Disciplinary Board shall appoint such other assistant counsel as may be required for 
efficient performance of the work and all to serve at the pleasure of the board under its 
supervision. Subject to the approval of the supreme court, the board shall fix the 
compensation of counsel, if any, and shall promulgate policies for the orderly and 
efficient conduct of their duties.  

B. Powers. Disciplinary counsel shall have the power:  

(1) to docket for formal investigation any complaint which sets forth reasonable grounds 
to believe that a violation of the Rules of Professional Conduct or a violation of these 
rules has occurred;  

(2) to investigate or to refer for investigation to assistant disciplinary counsel or to an 
investigator, all matters involving alleged misconduct by an attorney subject to the 
jurisdiction of the supreme court when called to his attention by the written complaint of 
any person. If the complaint is initiated by chief disciplinary counsel, it shall be entitled 
"chief disciplinary counsel complaint". All investigations shall be reported upon as 
quickly as reasonably possible unless the disciplinary board determines that a stay is 
necessary to avoid interference with pending civil or criminal litigation, prejudice to 
clients or injury to public interest;  

(3) to dispose of all matters involving alleged misconduct by an attorney by:  

(a) dismissal of the complaint. A dismissal of a complaint that has been docketed for 
formal investigation is effective only after review and concurrence by a reviewing officer;  

(b) letter of caution;  

(c) informal admonition. An informal admonition may be made by disciplinary counsel 
only after review and approval by a reviewing officer; or  

(d) the filing of formal charges with the Disciplinary Board;  

(4) to prosecute all disciplinary proceedings before hearing committees, the Disciplinary 
Board and the supreme court either in person or through assistant counsel; and  

(5) to seek to resolve informally allegations which on their face would not, even if true, 
involve violations of the Rules of Professional Conduct but which are of concern to the 
complainant and could easily be corrected by the attorney.  



 

 

C. Duties. Disciplinary counsel shall have the duty:  

(1) to receive or initiate in the first instance all complaints, and to maintain docket 
control, files and records upon any matter upon which an investigation is initiated;  

(2) to appear at hearings conducted upon motions for reinstatement by suspended or 
disbarred attorneys; to cross-examine witnesses testifying in support of the motions and 
to present any evidence in opposition to reinstatement either in person or through 
assistant counsel;  

(3) to maintain permanent records of all matters processed and the disposition thereof, 
and to act as the general administrative officer for the Disciplinary Board under its 
direction and supervision;  

(4) to file quarterly status reports with the disciplinary board and the supreme court 
indicating the receipt, processing, and status of all complaints. A full explanation shall 
be orally presented to the board for any matters pending in investigation for over ninety 
(90) days; and  

(5) to keep all complaints and other disciplinary matters confidential except as otherwise 
provided by these rules.  

D. Investigators. The Disciplinary Board may appoint one or more experienced 
investigators to assist disciplinary counsel in the performance of their duties under these 
rules. Such investigator shall serve under terms and conditions, and for such period and 
compensation, as may, from time to time, be specified by the board, and shall be 
subject to the rules of the board regarding confidentiality of investigations conducted by 
disciplinary counsel.  

E. Private practice prohibited. Full time salaried disciplinary counsel or assistant 
disciplinary counsel shall not engage in the private practice of law. With prior permission 
of the Disciplinary Board, full-time salaried disciplinary counsel may speak, write, 
lecture, teach and participate in other activities concerning the law, the legal system and 
the administration of justice.  

[As amended effective December 1, 1990.]  

ANNOTATIONS 

The 1990 amendment, effective December 1, 1990, added Paragraph B(5).  

Law reviews. - For comment, "The Clark Report and the Revised New Mexico 
Disciplinary Procedures," see 2 N.M.L. Rev. 292 (1972).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 30, 88.  



 

 

7A C.J.S. Attorney and Client § 95.  

17-106. Salaries and expenses; assessments. 

A. Salaries and expenses. The annual salaries of disciplinary counsel, their expenses, 
the per diem and mileage expenses of the members of the Disciplinary Board and 
hearing committees and other fixed overhead costs incurred in the implementation or 
administration of these rules shall be paid by the board out of the funds collected under 
the provisions of Rule 17-203.  

B. Assessments. Upon recommendation of the hearing committee the Disciplinary 
Board has the power and authority to assess against the respondent-attorney who has 
been determined to have committed an act or omission which violates the Rules of 
Professional Conduct or these rules, all costs incurred in a disciplinary proceeding, 
including, but not limited to, the cost of depositions, exhibits, transcripts, witnesses and 
the expenses of hearing committee members and members of the Disciplinary Board 
who participate in the proceedings. The supreme court, or in the case of formal 
reprimands the Disciplinary Board, may also assess a respondent-attorney for the 
expenses and costs of an investigation which were incurred in the handling of a 
disciplinary proceeding against the attorney.  

[As amended, effective September 1, 1989.]  

ANNOTATIONS 

Cross-references. - As to costs in disbarment proceedings, see 36-2-22 NMSA 1978.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7A C.J.S. Attorney and Client § 119.  

ARTICLE 2 
DISCIPLINARY RULES 

17-201. Jurisdiction. 

Any attorney regularly admitted to practice law in this state, any attorney specially 
admitted to practice by a court of this state or any individual admitted to practice as an 
attorney in any other jurisdiction who engages in the practice of law within this state as 
house counsel to corporations or other entities, as counsel for governmental agencies 
or otherwise is subject to the exclusive disciplinary jurisdiction of the supreme court and 
the Disciplinary Board hereinafter established.  

Nothing herein contained shall be construed to deny to any other court such powers as 
are necessary for that court to maintain control over proceedings conducted before it, 
such as the power of contempt, nor to prohibit local bar associations from censuring, 
suspending or expelling their members from membership in their associations.  



 

 

ANNOTATIONS 

Cross-references. - For statutory provisions concerning the practice of law, see 36-2-1 
to 36-2-40 NMSA 1978.  

No authority to take disciplinary action. - The New Mexico state racing commission 
does not have the authority to prohibit an attorney from representing a client before the 
commission in adjudicatory proceedings or public hearings on the basis of alleged 
misconduct. The supreme court has the exclusive authority to discipline lawyers. 1987 
Op. Att'y Gen. No. 87-61.  

Avoidance of sanctions. - One cannot avoid disciplinary sanctions simply by 
concealing himself within or leaving the jurisdiction and failing to notify the clerk of a 
change in address. In re Nails, 105 N.M. 639, 735 P.2d 1145 (1987).  

In disbarment proceeding, respondent is entitled to procedural due process 
guaranteed by the fourteenth and fifteenth amendments to the United States 
Constitution. In re Nelson, 78 N.M. 739, 437 P.2d 1008 (1968).  

Absence of intention to do wrong not enough. - Maintenance of high standards of 
professional conduct requires more of a member of the bar than mere absence of 
intention to do wrong. In re Moyer, 77 N.M. 253, 421 P.2d 781 (1966).  

Law reviews. - For comment, "The Clark Report and the Revised New Mexico 
Disciplinary Procedures," see 2 N.M.L. Rev. 292 (1972).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 28, 29.  

7 C.J.S. Attorney and Client §§ 59 to 61.  

17-202. Registration of attorneys. 

A. Registration statement. Every attorney admitted to practice in this state, or who 
regularly engages in the practice of law within this state as house counsel to 
corporations or other entities, as counsel for governmental agencies or otherwise, shall, 
on or before January 1 of every year, or within three (3) months of the effective date of 
these rules or within three (3) months of becoming subject to these rules by admission 
or otherwise, submit to the state bar, on forms provided by the state bar, a registration 
statement setting forth his date of admission to the supreme court, or, if not admitted in 
this court, the date of admission and the court to which he is admitted, his current 
residence and office addresses, and such other information as the supreme court may 
from time to time direct. In addition to such registration statement, every attorney shall 
file a supplemental statement with the state bar showing any change in the information 
previously submitted within thirty (30) days of such change. Upon receipt of a 
registration statement, the state bar shall forward the statement to the clerk of the 
supreme court for filing.  



 

 

B. Certificate of compliance. In order to enable an attorney to demonstrate 
compliance with the requirements of Paragraph A of this rule, upon request of an 
attorney, the clerk of the supreme court shall issue a certificate of registration to an 
attorney who has complied with the annual registration requirements of these rules. The 
certificate issued shall distinguish between attorneys admitted to practice in this state 
and attorneys not admitted in this state but regularly engaged in the practice of law in 
this state.  

C. Failure to file. Any attorney who fails to file the registration statement, or supplement 
thereto, in accordance with the requirements of Paragraph A of this rule, may be 
summarily suspended and barred from practicing law in this state until he shall have 
complied therewith.  

D. Inactive attorneys. An attorney who has retired, or is not engaged in practice as 
provided in Paragraph A of this rule, may petition the New Mexico Board of Bar 
Commissioners on forms provided by the state bar that he desires to assume inactive 
status and to discontinue the practice of law. Upon the receipt of such petition by the 
Board of Bar Commissioners, the attorney shall no longer be eligible to practice law but 
shall continue to file registration statements for five (5) years thereafter in order that he 
can be located in the event complaints are made about his conduct while he was 
engaged in practice. The attorney will be relieved from the payment of the fee imposed 
by Rule 17-203, but is required to pay the inactive status fee set by the New Mexico 
Board of Bar Commissioners. Upon the filing and granting of such petition to assume 
inactive status, an attorney shall be removed from the roll of those classified as active 
until he petitions for reinstatement on a form prescribed by the Board of Bar Examiners 
and approved by the supreme court and is granted reinstatement by the Board of Bar 
Examiners.  

E. Reinstatement of inactive attorneys. A petition for reinstatement shall be granted 
as a matter of course, unless the Board of Bar Examiners shall determine for good 
cause that the petition should be denied, in which event the applicant shall have the 
right to a hearing as provided in Rule 15-301 of the Rules Governing Admission to the 
Bar. Prior to reinstatement, the Board of Bar Examiners shall inquire of the Disciplinary 
Board if it knows of any reason why the attorney should not be reinstated.  

F. Service. The supreme court or Disciplinary Board may serve any order, pleading or 
other matter on an attorney by mailing a copy of such order, pleading or other matter to 
the attorney at the address shown on the latest registration statement on file with the 
supreme court and this shall constitute notice as required by this article or Article 3 of 
these rules.  

G. Applicability of rule. The provisions of this rule shall not apply to justices of the 
supreme court, judges of the court of appeals, district judges, magistrates or 
metropolitan or municipal judges who are prohibited by statute or ordinance from 
practicing law.  



 

 

[As amended, effective January 1, 1987.]  

ANNOTATIONS 

Law reviews. - For comment, "The Clark Report and the Revised New Mexico 
Disciplinary Procedures," see 2 N.M.L. Rev. 292 (1972).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 12, 22 
to 24.  

Validity and construction of procedures to temporarily suspend attorney from practice, 
or place attorney on inactive status, pending investigation of, and action upon, 
disciplinary charges, 80 A.L.R.4th 136.  

7 C.J.S. Attorney and Client § 24.  

17-203. Assessment of attorneys. 

A. Annual disciplinary fee assessment. Every attorney required to register in 
accordance with Rule 17-202, other than attorneys appointed or elected to serve as a 
justice, judge or magistrate and retired, suspended or disbarred attorneys, shall, prior to 
January of each year, pay to the Disciplinary Board an annual disciplinary fee 
assessment in such amount as may be fixed from time to time by the supreme court. 
The annual disciplinary fee assessment shall be made payable to the Disciplinary Board 
and shall be mailed to the state bar at the time the registration statement required under 
Rule 17-202 is submitted. Annual disciplinary fee assessments collected by the state 
bar shall be deposited in an account in a financial institution in the name of the 
Disciplinary Board. The funds deposited in the Disciplinary Board account may be 
expended to defray the costs of processing attorney registration, disciplinary 
enforcement and for such other purposes as the disciplinary board shall, with the 
approval of the court, from time to time determine upon the signature of the chairman or 
vice-chairman of the board. The Disciplinary Board shall make a monthly financial report 
to the supreme court of all receipts and disbursements.  

B. Failure to pay. Any attorney who fails to pay the fee required under Paragraph A of 
this rule shall be summarily suspended. Members whose fees are received after the last 
day of February may be assessed a late penalty fee as determined by the Disciplinary 
Board and if received after March 31 an additional late penalty fee may be assessed.  

C. Payment of arrears. Any attorney who has been suspended under the provisions of 
Paragraph B of this rule shall, as a condition precedent to reinstatement, pay all arrears 
due from the date of his last payment to the date of his request for reinstatement.  

D. Reinstatement. Prior to the reinstatement of any attorney pursuant to Rule 17-214 of 
these rules, the attorney shall pay the annual disciplinary and state bar fees for the year 



 

 

of reinstatement and any costs or restitution ordered or agreed to be paid by the 
attorney in any disciplinary matter.  

[As amended, effective January 1, 1988.]  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 10, 11.  

7 C.J.S. Attorney and Client § 7.  

17-204. Required records. 

A. Required records. Every attorney subject to these rules shall maintain complete 
records of the receipt, deposit, investment and disbursement of all funds, securities and 
other property received from or on behalf of a client which have at any time come into 
his possession, and shall further maintain on a current basis all books and records 
which will establish his compliance with Rule 16-115 of the Rules of Professional 
Conduct. Accounting records may be maintained in either hard copy or stored on a 
computer.  

In addition to the requirements of Rule 16-115, an attorney shall keep a complete record 
and report annually on the certificate of compliance the name of each financial 
institution and each account number of every financial institution in which the attorney 
maintains funds received from or on behalf of a client. These records shall cover the 
entire time from receipt to the time of final disposition by the attorney of all such funds, 
securities and other properties. Attorneys shall preserve all such records for a period of 
five (5) years after final disposition of said funds, securities or other properties, or, as to 
fiduciary or trust records, five (5) years following the termination of the fiduciary or trust 
relationship.  

For purpose of this rule, an attorney is deemed to have the necessary "required 
records" by maintaining:  

(1) a record of all deposits into and withdrawals from the attorney's trust account(s), 
specifically identifying the date, source and description of each item deposited as well 
as the date, payee and purpose of each disbursement. Deposit slips shall separately 
identify each item deposited. Trust account disbursement shall be made only by 
authorized bank transfer or by check payable to a named payee and not to cash. At 
least one attorney admitted to practice law in this state shall be an authorized signatory 
on an attorney trust account; but signature authority may be delegated to a nonlawyer, 
provided, however, such delegation shall not be deemed to relieve the attorney from 
responsibility for transactions involving the trust account;  

(2) a separate ledger or account for each separate trust client, containing the 
information required by subparagraph (1) of this paragraph. A continuing balance of 



 

 

each individual client trust ledger shall be maintained. The total of the balances of all 
individual client trust ledgers must equal the beginning balance of all individual client 
trust accounts, plus the total of all additional amounts received in trust, minus the total 
of all trust monies disbursed;  

(3) copies of all retainer and compensation agreements with clients;  

(4) copies of all statements to clients, which statements shall reflect all transactions on 
the trust account for the period to which the statements relate;  

(5) all checkbooks, check stubs, bank statements, cancelled checks and duplicate 
deposit slips on each trust checking account;  

(6) copies of invoices and statements received from others and paid out of trust funds;  

(7) written reconciliations made at least quarterly of the checkbook balance, the bank 
statement balance and the client trust ledger sheet balances;  

(8) copies of those portions of each client's case file reasonably necessary for a 
complete understanding of the financial transactions pertaining thereto;  

(9) if the attorney participates in the IOLTA program, proof of compliance with 
Subparagraph (6) of Paragraph D of Rule 16-115 of the Rules of Professional Conduct 
and copies of reports received from the financial institution in compliance with 
Subparagraph (5) of Paragraph D of Rule 16-115 of the Rules of Professional Conduct; 
and  

(10) for properties other than cash, a separate ledger for each client identifying the date 
received, the name of the person from whom received, the description of the property 
(including make, model, serial number and other identifying marks), its location in the 
attorney's office or other location, the date released by the attorney and to whom 
released.  

B. Certificate of compliance. On forms to be prescribed by the Disciplinary Board, 
every attorney subject to these rules shall annually submit to the state bar his certificate 
of compliance with this rule and Rule 16-115 of the Rules of Professional Conduct. 
Such certificate shall be submitted to the state bar with the registration statement filed 
pursuant to Rule 17-202. The state bar shall forward all certificates of compliance to the 
Disciplinary Board for filing.  

C. Applicability of rule. This rule shall not apply to any attorney whose entire 
compensation derived from the practice of law during the year preceding the filing of 
any registration statement was received in his capacity as an employee handling legal 
matters of a corporation or an agency of the federal, state or local government. Any 
such attorney shall, in lieu of the required certificate, certify on the same form provided 



 

 

by the clerk that he has not had in his possession any funds, securities or other 
properties of the client.  

(As amended, effective January 1, 1990.)  

ANNOTATIONS 

Burden of suspended attorney. - Suspended attorney has the burden of 
demonstrating that his readmission poses no danger to the public, the profession, or the 
administration of justice, and a mere statement of a desire to engage in the practice of 
law does not satisfy this requirement. In re Stafford, 106 N.M. 298, 742 P.2d 510 
(1987).  

Awareness of recent legal developments. - Simply reading an occasional borrowed 
bar bulletin does not suffice to show an awareness of recent legal developments. An 
attorney seeking readmission should attend seminars designed to acquaint attorneys 
with the present state of the law. In re Stafford, 106 N.M. 298, 742 P.2d 510 (1987).  

Duty where restitution at issue. - Where restitution is at issue, an applicant for 
reinstatement should be prepared to disclose his financial situation and present in good 
faith a realistic plan for making payments once the financial problems are alleviated. In 
re Stafford, 106 N.M. 298, 742 P.2d 510 (1987).  

Law reviews. - For comment, "The Clark Report and the Revised New Mexico 
Disciplinary Procedures," see 2 N.M.L. Rev. 292 (1972).  

17-205. Grounds for discipline. 

The license to practice law in this state is a continuing proclamation by the supreme 
court that the holder is fit to be entrusted with professional and judicial matters, and to 
aid in the administration of justice as an attorney and as an officer of the court. It is the 
duty of every recipient of the conditional privilege to practice law to conduct himself at 
all times, both professionally and personally, in conformity with the standards imposed 
upon members of the bar as conditions for that privilege.  

Acts or omissions by an attorney, individually or in concert with any other person which 
violate the Rules of Professional Conduct or violate the provisions of a court rule, 
statute or other law shall be grounds for discipline, whether or not the act or omission 
occurred in the course of an attorney-client relationship.  

ANNOTATIONS 

Cross-references. - As to grounds for disbarment and suspension by supreme court, 
see 36-2-17 to 36-2-20 NMSA 1978.  



 

 

For various prohibited activities with respect to attorneys, see 36-2-27 to 36-2-38 NMSA 
1978.  

Compiler's note. - The following cases were decided pursuant to 22-2-1(3), div. 3 
(2.01) and (2.04), 1953 Comp., of the former "Supreme Court Rules", which are similar 
to this rule.  

Due process contention invalid when charge concerns activity as attorney. - 
Respondent's contentions that, in some way, he had been denied procedural and 
substantive due process of law and equal protection of the law had no validity because 
the conduct charged against him was wholly and entirely concerned with his activity as 
an attorney. In re Nelson, 79 N.M. 779, 450 P.2d 188 (1969).  

Punishment is not meted out in disciplinary proceeding. The action is required for 
the protection of the public, the profession and the administration of justice, and not the 
punishment of the person disciplined. In re Nelson, 79 N.M. 779, 450 P.2d 188 (1969).  

Membership in bar requires more than mere absence of intention to do wrong; 
otherwise a high standard of conduct could not be maintained. In re Nelson, 79 N.M. 
779, 450 P.2d 188 (1969).  

Question in disbarment is whether act contrary to good morals. - Whether the 
misconduct with which a person is charged is a crime involving moral turpitude or, if a 
crime, whether it is malum prohibitum or malum in se or, for that matter, if the act is 
neither a felony or misdemeanor is not the issue. The true question in considering 
disbarment is: was the act to which respondent pleaded guilty "contrary to honesty, 
justice or good morals"? In re Morris, 74 N.M. 679, 397 P.2d 475 (1964).  

Moral turpitude is not necessary element to support discipline, nor is it 
synonymous with "conduct contrary to honesty, justice or good morals". In re Morris, 74 
N.M. 679, 397 P.2d 475 (1964).  

Context of misconduct irrelevant. - If an attorney engages in fraudulent acts or other 
conduct prejudicial to the administration of justice or reflecting adversely upon his or her 
fitness to practice law, the attorney can and will be disciplined regardless of the context 
in which the misconduct occurs. In re Nails, 105 N.M. 89, 728 P.2d 840 (1986).  

Involuntary manslaughter sufficient to support suspension. - When a member of 
the bar is guilty of the crime of involuntary manslaughter resulting from driving a motor 
vehicle while under the influence of intoxicating liquor, such offense is an act contrary to 
honesty, justice or good morals sufficient to support a suspension from practice. In re 
Morris, 74 N.M. 679, 397 P.2d 475 (1964).  

As it is a felony. - Whereas the first offense of driving while under the influence of 
intoxicating liquor when considered with the penalty provided was held by us to be a 
petty offense, it does not follow that the offense of involuntary manslaughter, which 



 

 

requires a much greater penalty, is likewise a petty offense as under our law it is clearly 
a felony. In re Morris, 74 N.M. 679, 397 P.2d 475 (1964).  

Willful failure to file income tax return is defined as a "serious crime" warranting the 
entry of an order of immediate suspension. In re Patton, 86 N.M. 52, 519 P.2d 288 
(1974).  

Six-month suspension warranted. - An attorney's personal misconduct involving his 
failure to pay a mechanic for automobile repairs, and his misrepresentations and lack of 
cooperation in ensuing litigation and disciplinary proceedings, warranted a six months' 
suspension from the practice of law. In re Nails, 105 N.M. 89, 728 P.2d 840 (1986).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 36 to 
39.  

Attorney's criticism of judicial acts as ground for disciplinary action, 12 A.L.R.3d 1408.  

Participation in allegedly collusive or connived divorce proceedings as subjecting 
attorney to disciplinary action, 13 A.L.R.3d 1010.  

Misconduct involving intoxication as ground for disciplinary action against attorney, 17 
A.L.R.3d 692.  

What constitutes representation of conflicting interests subjecting attorney to disciplinary 
action, 17 A.L.R.3d 835.  

Homicide or assault as ground for disciplinary measures against attorney, 21 A.L.R.3d 
887.  

Fabrication or suppression of evidence as ground for disciplinary action against 
attorney, 40 A.L.R.3d 169.  

Publication and distribution of announcement of new or changed associations or 
addresses, change of firm name or the like as ground for disciplinary action, 53 
A.L.R.3d 1261.  

Disciplinary proceeding based upon attorney's naming of himself or associate as 
executor or attorney for executor in will drafted by him, 57 A.L.R.3d 703.  

Misconduct in capacity as judge as basis for disciplinary action against attorney, 57 
A.L.R.3d 1150.  

Entrapment as a defense in proceedings to revoke or suspend license to practice law or 
medicine, 61 A.L.R.3d 357.  



 

 

Failure to communicate with client as basis for disciplinary action against attorney, 80 
A.L.R.3d 1240.  

Attorney's failure to report promptly receipt of money or property belonging to client as 
ground for disciplinary action, 91 A.L.R.3d 975.  

Conduct of attorney in capacity of excutor or administrator of decedent's estate as 
ground for disciplinary action, 92 A.L.R.3d 655.  

Method employed in collecting debt due client as ground for disciplinary action against 
attorney, 93 A.L.R.3d 880.  

Attorney's commingling of client's funds with his own as ground for disciplinary action - 
modern status, 94 A.L.R.3d 846.  

Disciplinary action against attorney for misconduct related to performance of official 
duties as prosecuting attorney, 10 A.L.R.4th 605.  

Attorney's charging excessive fee as ground for disciplinary action, 11 A.L.R.4th 133.  

Admissibility and necessity of expert evidence as to standards of practice and 
negligence in malpractice action against attorney, 14 A.L.R.4th 170.  

Attorney's conduct in connection with malpractice claim against himself as meriting 
disciplinary action, 14 A.L.R.4th 209.  

Attorney's delay in handling decedent's estate as ground for disciplinary action, 21 
A.L.R.4th 75.  

Disciplinary action against attorney based on communications to judge respecting 
merits of cause, 22 A.L.R.4th 917.  

Communication with party represented by counsel as ground for disciplining attorney, 
26 A.L.R.4th 102.  

Mental or emotional disturbance as defense to or mitigation of charges against attorney 
in disciplinary proceeding, 26 A.L.R.4th 995.  

Use of assumed or trade name as ground for disciplining attorney, 26 A.L.R.4th 1083.  

Advertising as ground for disciplining attorney, 30 A.L.R.4th 742.  

Sexual misconduct as ground for disciplining attorney or judge, 43 A.L.R.4th 1062.  



 

 

Negligence, inattention, or professional incompetence of attorney in handling client's 
affairs in matters involving formation or dissolution of business organization as ground 
for disciplinary action - modern cases, 63 A.L.R.4th 656.  

Imposition of sanctions upon attorneys or parties for miscitation or misrepresentation of 
authorities, 63 A.L.R.4th 1199.  

Negligence, inattention, or professional incompetence of attorney in handling client's 
affairs in matters involving real estate transactions as ground for disciplinary action - 
modern cases, 65 A.L.R.4th 24.  

Negligence, inattention, or professional incompetence of attorney in handling client's 
affairs in tax matters as ground for disciplinary action - modern cases, 66 A.L.R.4th 314.  

Negligence, inattention, or professional incompetence of attorney in handling client's 
affairs in estate or probate matters as ground for disciplinary action - modern cases, 66 
A.L.R.4th 342.  

Negligence, inattention, or professional incompetence of attorney in handling client's 
affairs in family law matters as ground for disciplinary action - modern cases, 67 
A.L.R.4th 415.  

Negligence, inattention, or professional incompetence of attorney in handling client's 
affairs in personal injury or property damage actions as ground for disciplinary action, 
68 A.L.R.4th 694.  

Negligence, inattention, or professional incompetence of attorney in handling client's 
affairs in criminal matters as ground for disciplinary action, 69 A.L.R.4th 410.  

Negligence, inattention, or professional incompetence of attorney in handling client's 
affairs in bankruptcy matters as ground for disciplinary action - modern cases, 70 
A.L.R.4th 786.  

Attorney's argument as to evidence previously ruled inadmissible as contempt, 82 
A.L.R.4th 886.  

Bringing of frivolous civil claim or action as ground for discipline of attorney, 85 
A.L.R.4th 544.  

Soliciting client to commit illegal or immoral act as ground for discipline of attorney, 85 
A.L.R.4th 567.  

7 C.J.S. Attorney and Client §§ 66 to 87.  

17-206. Types of discipline. 



 

 

A. Types of discipline. A violation of the Rules of Professional Conduct or of these 
rules shall be grounds for:  

(1) disbarment by the supreme court;  

(2) suspension by the supreme court for a time certain with automatic reinstatement;  

(3) indefinite suspension by the supreme court with reinstatement upon application as 
provided under Paragraph B of Rule 17-214 of these rules unless timely objections are 
filed;  

(4) public censure by the supreme court;  

(5) formal reprimand by the Disciplinary Board;  

(6) informal admonition by disciplinary counsel without formal hearing, when acquiesced 
in by the respondent and approved by a hearing committee reviewing officer; or  

(7) requirement by the Disciplinary Board that an attorney successfully pass the multi-
state professional responsibility examination given by the Board of Bar Examiners the 
next time that it is given or be suspended for a period to be prescribed by the board.  

B. Probation. In addition to the foregoing, if the record discloses that a respondent can 
still perform legal services with proper supervision:  

(1) the supreme court, in its discretion and under such conditions as it may specify, may 
impose probation or other conditions as a type of discipline by itself or may defer the 
effect of the sanctions specified in Subparagraphs (1), (2), (3) and (4) of Paragraph A of 
this rule, in whole or in part, or the effect of an indefinite suspension imposed on 
account of incapacity under Rule 17-208, upon condition that the respondent accept 
probationary status for such time as the court may prescribe, and as the respondent 
faithfully fulfills all of the conditions thereof; or  

(2) if the discipline is imposed pursuant to Subparagraph (5) of Paragraph A of this rule, 
the Disciplinary Board may in its discretion impose probation or other conditions as a 
type of discipline by itself or may defer the sanctions imposed by that subparagraph.  

C. Restitution. An attorney who has been disciplined under this rule may be required to 
make restitution and, also, to reimburse the client's security fund of the State Bar of 
New Mexico for any expenditure that it has made arising out of the attorney's 
misconduct. Any order of restitution does not preclude damages being awarded by a 
court of competent jurisdiction.  

D. Publication of discipline. Disbarments, definite and indefinite suspensions and 
public censures shall be published in the New Mexico Reports and the bar bulletin and 



 

 

shall be filed in the supreme court clerk's office. Formal reprimands by the board shall 
be published in the bar bulletin and shall be filed in the supreme court clerk's office.  

E. Effective date. The effective day of any discipline imposed under this rule shall be 
set forth in the order of the supreme court or Disciplinary Board.  

F. Supreme court order. Any order of the New Mexico Supreme Court suspending or 
disbarring an attorney shall contain a provision requiring the attorney to comply with the 
provisions of Rule 17-212 of these rules.  

G. Contempt. Any condition of probation or terms of any other order of the Disciplinary 
Board or the supreme court imposing discipline under this rule shall be enforceable by 
the contempt powers of the supreme court. Failure by an attorney disciplined under this 
rule to comply with any such terms or conditions shall be brought to the attention of the 
supreme court by the chief disciplinary counsel in a verified motion for order to show 
cause. If held in contempt of court, the attorney may be censured, fined, suspended or 
disbarred.  

[As amended, effective May 1, 1986; as amended, effective April 1, 1987.]  

ANNOTATIONS 

Cross-references. - For the effect of disbarment, see 36-2-23 NMSA 1978 and Rule 
17-212.  

As to reinstatement, see 36-2-23 NMSA 1978 and Rule 17-214.  

Purpose of probation. - By imposing probation, the court allows the lawyer to continue 
to practice law while requiring him to meet certain conditions that will insure the 
protection of the public and assist him in understanding and meeting his ethical 
obligations. These conditions are not mere guidelines, but are orders of the court which 
are to be obeyed. In re Rawson, 104 N.M. 387, 722 P.2d 638 (1986).  

Duty of lawyer on probation. - A lawyer on probation should take great care to 
demonstrate that he appreciates his situation and diligently fulfills all of the conditions of 
his probation. In re Rawson, 104 N.M. 387, 722 P.2d 638 (1986).  

Attorneys should not be allowed to practice law while on probation under a 
criminal sentence and the court may disbar such an attorney until he is no longer on 
probation. In re Norrid, 100 N.M. 326, 670 P.2d 580 (1983).  

One-year suspension warranted. - By keeping money that erroneously was given to 
him and then refusing to respond to demands that he properly channel the funds, 
attorney's conduct warranted suspension from the practice of law for a definite period of 
one year, with suspension deferred under prescribed terms and conditions. In re Norton, 
109 N.M. 616, 788 P.2d 372 (1990).  



 

 

Deferred suspension from practice for one year, subject to prescribed terms and 
conditions, was ordered for an attorney who incompetently handled his clients' 
bankruptcy proceedings. In re Hanratty, 110 N.M. 354, 796 P.2d 247 (1990).  

Circumstances where suspension warranted. - When an attorney has been 
reprimanded but continues to engage in the same or similar misconduct, suspension 
from practice is generally the appropriate sanction. In re Rivera, 112 N.M. 217, 813 P.2d 
1015 (1991).  

Indefinite suspension warranted. - Indefinite suspension warranted where intentional 
violation of procedural rule involved. In re Quintana, 103 N.M. 458, 709 P.2d 180 
(1985).  

Indefinite suspension ordered for violations of former Code of Professional 
Responsibility and present Rules of Professional Conduct involving invasion of trust 
account, failure to maintain appropriate records, dishonesty, negligence, conflict of 
interest, and cumulative misconduct, adversely reflecting on fitness to practice law. In re 
Benavidez, 107 N.M. 520, 760 P.2d 1286 (1988).  

Solo practitioner was suspended indefinitely for a minimum period of one year, where 
his failure to keep his case load within manageable proportions could not excuse his 
neglecting cases and missing deadlines. In re Klipstine, 108 N.M. 481, 775 P.2d 247 
(1989).  

Attorney was suspended indefinitely for a minimum period of two years for failure to 
appear on three separate occasions or to file requests for a continuance in advance of 
his failures to appear despite receiving timely notices of trial settings. In re Tapia, 108 
N.M. 650, 777 P.2d 378 (1989).  

Indefinite suspension from practice for a period of no less than one year was ordered in 
the case of an attorney who neglected one client's case, failed to pay another client's 
bills after settling claims, and failed to appear on a third client's behalf at an 
administrative hearing. In re Privette, 110 N.M. 352, 796 P.2d 245 (1990).  

A disciplined attorney's failure to provide full cooperation to disciplinary counsel, to take 
the Multistate Professional Responsibility Exam as ordered, and to petition for 
reinstatement in order to be terminated from probationary status warranted indefinite 
suspension of not less than one year. In re Norton, 112 N.M. 75, 811 P.2d 573 (1991).  

Suspension pursuant to Subparagraph A(3). - Attorney suspended from practice of 
law for indefinite period of time pursuant to Subparagraph A(3). In re Steere, 112 N.M. 
205, 813 P.2d 482 (1991).  

Attorney suspended indefinitely for violating Rule 9-102, Code of Prof. Resp. (now 
see Rule 16-115) (preserving identity of client's funds). - See In re Harrison, 103 
N.M. 537, 710 P.2d 731 (1985).  



 

 

Suspension for lying under oath. - Attorney was suspended for a period of six months 
for knowingly giving false statements under oath. In re C'de Baca, 108 N.M. 622, 776 
P.2d 551 (1989).  

Public censure and suspension. - Attorney was publicly censured and suspended for 
a minimum period of one year for intentionally altering a copy of a late-filed complaint in 
an effort to assure his client that it had been timely filed. In re Neundorf, 108 N.M. 652, 
777 P.2d 381 (1989).  

Attorney's misconduct, which included charging his client an unreasonable fee for 
representation in an extradition matter, warranted a public censure and a 30-day 
suspension from the practice of law. In re Silverberg, 108 N.M. 760, 779 P.2d 546 
(1989).  

Probation of indefinite suspension for mishandling trust funds warranted. - See In 
re Gabriel, 110 N.M. 691, 799 P.2d 127 (1990).  

Disbarment appropriate for attorney convicted of tampering with evidence and 
making false report. - See In re McCulloch, 103 N.M. 542, 710 P.2d 736 (1985).  

Disbarment held to be warranted. - Disbarment was warranted where an attorney was 
found to have violated the Code of Professional Responsibility (now Rules of 
Professional Conduct) by forging his client's name to a settlement check and 
absconding with her money, by charging a clearly excessive fee, and by failing to 
cooperate with the Disciplinary Board in its investigation. In re Hill, 105 N.M. 641, 735 
P.2d 1147 (1987).  

Disbarment was warranted for an attorney's actions in taking money from clients and 
thereafter performing little or no work, as well as for his conversion of trust monies to his 
own use. In re Nails, 105 N.M. 639, 735 P.2d 1145 (1987).  

New evidence of misconduct prior to original suspension. - Where, while an 
attorney's license was suspended, additional charges were filed and the misconduct 
alleged was serious, but the alleged misconduct occurred prior to the original order of 
suspension and also he agreed to make restitution to the clients involved, assured the 
supreme court that these problems had been addressed and would not recur in the 
future, attended several CLE courses, undertook to revise his fee agreement forms, had 
(prior to his suspension) maintained his trust account in a manner satisfactory to an 
auditor selected by the disciplinary board, and had also taken and passed the Multistate 
Professional Responsibility Examination and, by all appearances, had modified his 
attitude toward his professional and ethical obligations, he was reinstated to the practice 
of law, but his license to practice was suspended for an additional period of one year 
pursuant to Paragraph A(2) but said period of suspension was deferred and he was 
placed on probation under certain terms and conditions. In re Rawson, 106 N.M. 172, 
740 P.2d 1156 (1987).  



 

 

Facts warranted extending an attorney's existing supension for one additional year, for 
prior misconduct which came to light after suspension had been imposed. In re Tapia, 
110 N.M 693, 799 P.2d 129 (1990).  

Six-month suspension was deferred for one year, where there were mitigating 
factors, and respondent, who had experienced a drinking problem during the period 
when the misconduct occurred, had abstained from the use of alcohol for more than six 
months. In re Rivera, 112 N.M. 217, 813 P.2d 1015 (1991).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 33 to 
35.  

Attorney's failure to report promptly receipt of money or property belonging to client as 
ground for disciplinary action, 91 A.L.R.3d 975.  

Conduct of attorney in connection with settlement of client's case as ground for 
disciplinary action, 92 A.L.R.3d 288.  

Conduct of attorney in capacity of executor or administrator of decedent's estate as 
ground for disciplinary action, 92 A.L.R.3d 655.  

Disciplinary action against attorney based on misconduct prior to admission to bar, 92 
A.L.R.3d 807.  

Attorney's commingling of client's funds with his own as ground for disciplinary action - 
modern status, 94 A.L.R.3d 846.  

Restitution as mitigating circumstance in disciplinary action against attorney based on 
wrongful conduct, 95 A.L.R.3d 724.  

Disciplinary action against attorney for misconduct related to performance of official 
duties as prosecuting attorney, 10 A.L.R.4th 605.  

Validity and construction of procedures to temporarily suspend attorney from practice, 
or place attorney on inactive status, pending investigation of, and action upon, 
disciplinary charges, 80 A.L.R.4th 136.  

17-207. Summary suspension. 

A. Summary suspension. Upon recommendation by the Disciplinary Board, an 
attorney may be summarily suspended from the practice of law by the supreme court:  

(1) upon the filing with the supreme court of a certified copy of a judgment finding an 
attorney guilty of a felony or other serious crime, as provided in Rule 16-804 of the 
Rules of Professional Conduct;  



 

 

(2) upon the Disciplinary Board demonstrating by certificate or otherwise that an 
attorney has been convicted of or has pleaded guilty or no contest to a felony or serious 
crime;  

(3) upon the filing with the supreme court of an order or judgment declaring the attorney 
to be incompetent or incapacitated;  

(4) upon the Disciplinary Board demonstrating by certificate or otherwise that an 
attorney is incapacitated from continuing to practice law or to defend himself; or  

(5) upon the filing in the supreme court and service upon an attorney by chief 
disciplinary counsel of a petition which sets forth facts demonstrating that the continued 
practice of law by an attorney will result in a substantial probability of harm, loss or 
damage to the public and that:  

(a) the attorney is under investigation by disciplinary counsel for an alleged violation of 
the Rules of Professional Conduct or a violation of a court rule, statute or other law;  

(b) formal disciplinary charges have been filed against the attorney; or  

(c) a criminal complaint, information or indictment has been filed against the attorney.  

Prior to suspending an attorney pursuant to this Subparagraph (5), the supreme court 
shall cause to be served on the attorney an order to show cause why the petition of 
chief disciplinary counsel should not be granted and requiring the attorney to appear 
before the court to respond to the allegations set forth in the petition. The petition shall 
be served on the attorney at least ten (10) days prior to the date set for the hearing 
unless a shorter time is ordered by the court. At any time prior to the hearing, an 
attorney may file an answer to the petition. A copy of the answer shall be served on 
chief disciplinary counsel.  

B. Suspension order. Upon a showing made pursuant to Paragraph A of this rule, the 
supreme court may enter an order immediately suspending the attorney pending the 
conclusion of a disciplinary proceeding, regardless of the pendency of an appeal from 
the conviction of a felony or serious crime or order or judgment declaring the attorney to 
be incompetent or incapacitated.  

C. Evidence of commission of crime. A judgment or plea of guilty or no contest by an 
attorney for any crime shall be conclusive evidence of the commission of that crime in 
any disciplinary proceeding instituted against him based upon the conviction.  

D. Reinstatement. An attorney suspended under the provisions of Paragraph A of this 
rule shall be reinstated immediately upon the filing of a certificate by the Disciplinary 
Board demonstrating that:  



 

 

(1) if the suspension was for conviction of a crime, the underlying conviction for the 
felony or other serious crime has been reversed and no further proceedings have been 
ordered by the reviewing court;  

(2) if the suspension was imposed because of incompetency or incapacity, the 
disciplinary board certifies that such incapacity or incompetency no longer exists; or  

(3) if the suspension was imposed on a showing that the continued practice of law by 
the attorney would result in a substantial probability of harm, loss or damage to the 
public, the Disciplinary Board certifies that such a probability no longer exists.  

E. Effect of reinstatement. Reinstatement after a summary suspension shall not 
terminate any formal disciplinary proceeding then pending against the attorney, the 
disposition of which shall be determined by the hearing committee and the Disciplinary 
Board as provided in these rules.  

F. Duty of clerk or judge. Any clerk or judge of any court within this state who has 
knowledge that a member of the bar of this state has been convicted of a felony or other 
serious crime shall, within ten (10) days of said conviction, transmit a certificate thereof 
to the Disciplinary Board.  

G. Failure to forward certificate. Upon being advised that an attorney has been 
convicted of a felony or other serious crime within this state, disciplinary counsel shall 
determine whether the court in which the conviction occurred has forwarded a judgment 
of conviction to the Disciplinary Board in accordance with the provisions of this rule. If 
the judgment has not been forwarded to the Disciplinary Board, or if the conviction 
occurred in another jurisdiction, it shall be the responsibility of disciplinary counsel to 
obtain a copy of the judgment of the conviction.  

ANNOTATIONS 

Moral turpitude is not necessary element to support discipline, nor is it 
synonymous with "conduct contrary to honesty, justice or good morals". In re Morris, 74 
N.M. 679, 397 P.2d 475 (1964)(decided under former disciplinary rules 21-2-1(3), div. 3 
(2.04) to (2.06), 1953 Comp., of the former "Supreme Court Rules").  

Question in disbarment is whether act contrary to good morals. - Whether the 
misconduct with which a person is charged is a crime involving moral turpitude or, if a 
crime, whether it is malum prohibitum or malum in se or, for that matter, if the act is 
neither a felony or misdemeanor is not the issue. The true question in considering 
disbarment is: was the act to which respondent pleaded guilty "contrary to honesty, 
justice or good morals"? In re Morris, 74 N.M. 679, 397 P.2d 475 (1964)(decided under 
former disciplinary rules, 21-2-1(3), div. 3 (2.04) to (2.06), 1953 Comp., of the former 
"Supreme Court Rules").  



 

 

Attorneys should not be allowed to practice law while on probation under a 
criminal sentence and the court may disbar such an attorney until he is no longer on 
probation. In re Norrid, 100 N.M. 326, 670 P.2d 580 (1983).  

Second-degree murder conviction justifies disbarment. - Where there was a 
judgment of conviction of second-degree murder preceded by a plea of nolo 
contendere, it amounted to conclusive proof of a crime involving moral turpitude and 
disbarment was justified. In re Noble, 77 N.M. 461, 423 P.2d 984 (1967)(decided under 
former disciplinary rules, 21-2-1(3), div. 3 (2.04) to (2.06), 1953 Comp., of the former 
"Supreme Court Rules").  

And false statement and attempted tax evasion justify suspension. - An attorney 
convicted of false statement and attempted tax evasion, in relation to his legal 
obligations under the New Mexico gross receipts tax laws, was suspended from the 
practice of law in all courts in the state for a period of 13 months, with the last six 
months of the suspension lifted and deferred on condition of his compliance with the 
terms of his probation. In re Martin, 90 N.M. 226, 561 P.2d 925 (1977).  

Involuntary manslaughter sufficient to support suspension. - When a member of 
the bar is guilty of the crime of involuntary manslaughter resulting from driving a motor 
vehicle while under the influence of intoxicating liquor, such offense is an act contrary to 
honesty, justice or good morals sufficient to support a suspension from practice. In re 
Morris, 74 N.M. 679, 397 P.2d 475 (1964)(decided under former disciplinary rules, 21-2-
1(3), div. 3 (2.04) to (2.05), 1953 Comp., of the former "Supreme Court Rules").  

As it is a felony. - Whereas the first offense of driving while under the influence of 
intoxicating liquor when considered with the penalty provided was held by us to be a 
petty offense, it does not follow that the offense of involuntary manslaughter, which 
requires a much greater penalty, is likewise a petty offense as under our law it is clearly 
a felony. In re Morris, 74 N.M. 679, 397 P.2d 475 (1964)(decided under former 
disciplinary rules, 21-2-1(3), div. 3 (2.04) to (2.06), 1953 Comp., of the former "Supreme 
Court Rules").  

Six-month suspension and other penalties warranted where attorney accepted one-
half of fee and failed to represent client, allowing default to be entered against client. In 
re Trujillo, 110 N.M. 180, 793 P.2d 862 (1990).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 74 to 
83.  

State court disciplinary action against attorney for federal income tax conviction, 63 
A.L.R.3d 476.  

Federal income tax conviction as constituting nonprofessional misconduct warranting 
disciplinary action against attorney, 63 A.L.R.3d 512.  



 

 

Disciplinary action against attorney prior to exhaustion of appellate review of conviction, 
76 A.L.R.3d 1061.  

7 C.J.S. Attorney and Client §§ 71 to 75.  

17-208. Incompetency or incapacity. 

A. Determination of incompetency. When an attorney has been judicially declared 
incompetent or has been involuntarily committed for treatment for a mental or emotional 
condition, after appropriate judicial proceedings, the supreme court, upon receipt of a 
certificate and the recommendations from the Disciplinary Board so showing, may enter 
an order suspending such attorney from the practice of law effective immediately and 
for an indefinite period until the further order of the court. The attorney, upon request, 
shall be afforded an opportunity to be heard on the continuation of the suspension. A 
copy of such order shall be served upon the incompetent's attorney, guardian and the 
director of the mental facility in such manner as the court may direct.  

B. Determination of incapacity. Whenever the Disciplinary Board shall petition the 
supreme court to determine whether an attorney is incapacitated from continuing the 
practice of law, the court may take or direct such action as it deems necessary or proper 
to determine whether the attorney is so incapacitated, including the examination of the 
attorney by such qualified medical experts as the court shall designate. If, upon due 
consideration of the matter, the supreme court concludes that the attorney is 
incapacitated from continuing to practice law, it shall enter an order suspending him on 
the ground of such disability for an indefinite period and until the further order of the 
court, and any pending disciplinary proceeding against the attorney shall be held in 
abeyance.  

The court shall provide for such notice to the respondent-attorney of proceedings in the 
matter as is consistent with fundamental fairness and due process and may appoint an 
attorney to represent him if he is without adequate representation.  

C. Inability to defend self during disciplinary proceeding. If, during the course of a 
disciplinary proceeding, the respondent contends that he is incapacitated to an extent 
which makes it impossible for him to adequately defend himself, the supreme court 
thereupon may enter an order immediately suspending him from continuing to practice 
law until a determination is made of his capacity to continue to practice law in a 
proceeding instituted in accordance with the provisions of Paragraph B of this rule.  

If, in the course of a proceeding under this rule, or in a disciplinary proceeding, the 
supreme court determines that the respondent is not incapacitated from practicing law, 
it shall take such action as it deems proper and advisable, including a direction for the 
resumption of the disciplinary proceeding against the respondent.  

D. Reinstatement. Except for a summary suspension, any attorney suspended under 
the provisions of this rule shall be entitled to apply for reinstatement a year after the 



 

 

effective date of the suspension order and at the end of each year thereafter, or at such 
shorter intervals as the supreme court may direct in the order of suspension or any 
modification thereof in accordance with Rule 17-214.  

E. Burden of proof. In a proceeding seeking an order of suspension under this rule, the 
burden of proof shall rest with the Disciplinary Board.  

ANNOTATIONS 

Cross-references. - As to adjudication of incompetency generally, see 45-5-301 to 45-
5-307 NMSA 1978.  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 36 to 
39.  

Validity and construction of rule or order requiring attorney to submit to physical or 
mental examination to determine capacity to continue in practice of law, 52 A.L.R.3d 
1326.  

Mental or emotional disturbance as defense to or mitigation of charges against attorney 
in disciplinary proceeding, 26 A.L.R.4th 995.  

7 C.J.S. Attorney and Client § 66.  

17-209. Resignation by attorneys under investigation. 

A. Protection of public. An attorney who is the subject of an investigation into 
allegations of misconduct may resign from the bar of this state only with consent of the 
supreme court and upon such just terms as the court may impose for the protection of 
the public.  

B. Sworn statement. An attorney wishing to resign under the provisions of this rule 
shall submit a sworn written statement admitting to the truth of the charges against him, 
or if no charges have been served by the Disciplinary Board, admitting to the truth of the 
allegations filed against him and stating that he consents that the supreme court may 
require reasonable conditions for protection of the public, including making a permanent 
record of the fact of his resignation under this rule with all appropriate authorities, state 
or national.  

C. Procedure. The supreme court shall notify disciplinary counsel of any application to 
resign and counsel may submit such matter of fact or argument as he may desire. The 
court shall then enter its order accepting or rejecting the tendered resignation upon such 
just terms as may be appropriate.  

D. Final order. The application for leave to resign and the supreme court's final order 
disposing thereof shall be matters of public record.  



 

 

E. Reinstatement. Any attorney whose resignation under this rule is accepted may not 
apply for readmission or reinstatement to the bar of this state, except by leave of the 
supreme court. If the supreme court allows an application for readmission to be filed, 
the matter shall be referred to the Disciplinary Board for review in accordance with Rule 
17-214. The supreme court may condition reinstatement upon successful completion of 
the Multistate Professional Responsibility Examination.  

ANNOTATIONS 

Compiler's note. - The following case was decided pursuant to 21-2-1(3), div. 3 (3.04), 
1953 Comp., of the former "Supreme Court Rules", which was similar to this rule.  

Voluntary surrender of license. - Where respondent, at the hearing before the 
supreme court on charges of commingling of funds, offered to surrender his license to 
practice, and requested that such voluntary surrender of his license be accepted by the 
court under the provisions of Rule 3.04 of the Rules for Disciplinary Procedure adopted 
August 22, 1960 (after the misconduct charged occurred), he could not, after the court's 
acceptance of his license, thereafter be heard to complain that such rule was 
inapplicable. State Bar v. Muldavin, 71 N.M. 230, 377 P.2d 526 (1963).  

Resignation by attorney is not permissible where it has been found that he 
engaged in intentional misconduct involving misrepresentation and moral turpitude in 
the misappropriation of his clients' funds and after receiving notice that the Disciplinary 
Board had recommended his disbarment to the court. In re Duffy, 102 N.M. 524, 697 
P.2d 943 (1985).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law § 27.  

Propriety of attorney's resignation from bar in light of pending or potential disciplinary 
action, 54 A.L.R.4th 264.  

7 C.J.S. Attorney and Client §§ 5, 59.  

17-210. Reciprocal discipline. 

A. Order of the supreme court. Upon receipt of a certificate that an attorney admitted 
to practice in this state has been disciplined in another jurisdiction, the supreme court 
may enter an order imposing the identical discipline or, in its discretion, may suspend 
the attorney pending investigation and the imposition of final discipline in accordance 
with these rules.  

B. Stay of discipline. In the event the discipline imposed in the other jurisdiction has 
been stayed there, the entry of an order pursuant to the provisions of Paragraph A of 
this rule may be deferred until such stay expires.  



 

 

C. Modification of discipline. The Disciplinary Board or the respondent-attorney may 
move the supreme court, within thirty (30) days after the entry of an order imposing 
reciprocal discipline pursuant to the provisions of Paragraph A of this rule, for an order 
modifying the reciprocal discipline upon the ground that upon the face of the record 
upon which the discipline is predicated, it clearly appears:  

(1) the procedure was so lacking in notice or opportunity to be heard as to constitute a 
deprivation of due process;  

(2) there was such an infirmity of proof establishing the misconduct as to give rise to the 
clear conviction that the supreme court could not accept as final the conclusion on that 
subject;  

(3) the imposition of the same discipline by the supreme court would result in grave 
injustice; or  

(4) the misconduct established has been held by the supreme court to warrant 
substantially different or greater discipline.  

D. Suspension. In the event the supreme court suspends the attorney disciplined in 
another jurisdiction pending imposition of final discipline, pursuant to the provisions of 
Paragraph A of this rule, the court shall issue an order requiring the attorney to show 
cause why the identical or other discipline should not be imposed in this jurisdiction. The 
attorney's response to the order to show cause shall be limited to the above-
enumerated criteria as reflected in the record of the proceeding resulting in the 
imposition of discipline in the foreign jurisdiction.  

E. Evidence of misconduct. In all other respects, a final adjudication in another 
jurisdiction that an attorney has been guilty of misconduct shall establish conclusively 
the misconduct for purposes of a disciplinary proceeding in this state.  

ANNOTATIONS 

Federal court system is "foreign jurisdiction". - The federal court system is a 
"foreign jurisdiction" within the meaning of this rule. In re Allred, 108 N.M. 666, 777 P.2d 
905 (1989).  

Public censure and suspension appropriate. - Public censure and a period of 
supervised probation was the appropriate sanction in the case of an attorney who had 
been disbarred from practice before a federal court, where there was no claim by the 
attorney's client that he was harmed, nor any statement by the federal court that the 
attorney's conduct violated any ethical rules. In re Allred, 108 N.M. 666, 777 P.2d 905 
(1989).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law § 81.  



 

 

Disbarment or suspension of attorney in one state as affecting right to continue practice 
in another state, 81 A.L.R.3d 1281.  

7A C.J.S. Attorney and Client §§ 120, 121.  

17-211. Discipline by consent; stipulated facts. 

A. Conditional admission. An attorney against whom formal charges have been made 
may tender to disciplinary counsel a conditional agreement admitting to any of the 
charges by a sworn written statement:  

(1) admitting sufficient facts to permit a finding that the allegations are true; or  

(2) declaring his intention not to contest the allegations.  

B. Acceptance. The tendered agreement shall be submitted to the hearing committee 
for consideration along with the recommendations of disciplinary counsel. If the hearing 
committee rejects the agreement, it shall proceed to schedule and conduct a hearing 
pursuant to Rule 17-313. If the committee accepts the agreement, it shall forward it to 
the board along with an explanation of its reasons for recommending the acceptance. 
The agreement may be approved or rejected by the board. The committee or board, or 
both, may convene a hearing to consider the tendered agreement. If the board accepts 
an admission:  

(1) it shall approve the disposition provided for in the tendered admission and:  

(a) if the discipline agreed to by the attorney includes resignation, disbarment, 
suspension, probation or transfer to disability inactive status or public censure by the 
supreme court, the agreement shall be filed with the supreme court for entry of an order 
imposing the discipline provided for in the agreement;  

(b) if the discipline agreed to by the attorney provides for a formal reprimand or 
probation by the board, the board shall impose the discipline provided for in the 
agreement; or  

(c) if the discipline agreed to by the attorney provides for an informal admonition by 
disciplinary counsel, the board shall direct disciplinary counsel to impose the discipline 
provided for in the agreement; or  

(2) if the attorney admitted sufficient facts to permit a finding that the allegations are 
true, but does not agree that the facts constitute misconduct or to a specific form of 
discipline, the hearing committee shall conduct a hearing pursuant to Rule 17-313 to 
determine whether the facts constitute misconduct and, if they do, the appropriate form 
of discipline, if any, to be imposed. The committee shall then file its findings, 
conclusions and recommendations with the board in accordance with Rule 17-313.  



 

 

C. Rejection. If the agreement was conditioned upon a particular sanction and the 
agreement is rejected by the hearing committee, board or supreme court, the admission 
shall be withdrawn and cannot be used against the respondent in any subsequent 
disciplinary proceedings or in any other judicial proceeding.  

D. Inquiry of attorney. The board shall not accept an agreement without first 
determining from the attorney that:  

(1) he understands the charges against him;  

(2) he understands the proposed disposition of the proceedings;  

(3) he understands that if the agreement is accepted he is waiving the right to a hearing 
before a hearing committee and the board and is waiving an appeal to the supreme 
court; and  

(4) the admission or provisions of the consent decree are voluntary and not the result of 
force or threats or promises other than any consent decree agreement reached.  

E. Filing of agreement. If the agreement is accepted by the board, the chairman of the 
board shall file the agreement with the supreme court. Upon the application of the 
chairman, and for good cause shown, the supreme court may order the agreement 
sealed and in such event it shall not be disclosed or made available for use in any other 
proceeding except upon order of the supreme court. An order imposing discipline 
pursuant to an agreement shall not be sealed.  

[As amended, effective January 1, 1986 and April 1, 1988.]  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 27, 31.  

7A C.J.S. Attorney and Client §§ 99, 108.  

17-212. Resigned, disbarred or suspended attorneys. 

A. Notification of clients in pending matters. An attorney who has resigned pursuant 
to Rule 17-209 or has been disbarred or suspended shall promptly notify by registered 
or certified mail, return receipt requested, all clients being represented by him in 
pending matters, other than litigated or administrative matters or proceedings pending in 
any court or agency, of his resignation, disbarment or suspension and his consequent 
inability to act as an attorney after the effective date of his resignation, disbarment or 
suspension, and shall inform the clients to seek legal advice elsewhere. An attorney 
who has resigned, been disbarred or suspended from the practice of law may not 
recommend to his clients the name of any other lawyer to represent them.  



 

 

B. Notification in litigated matters. An attorney who has resigned pursuant to Rule 
17-209 or has been disbarred or suspended shall promptly give notice of disbarment, 
suspension or resignation in a form prescribed by the disciplinary board by registered or 
certified mail, return receipt requested: to each of his clients who is involved in litigated 
matters or administrative proceedings; to the attorney for each adverse party in such 
matter or proceeding; and to the court or administrative agency in which the matter is 
pending. The notice of disbarment, suspension or resignation shall set forth the effective 
date of the attorney's resignation, disbarment or suspension. The notice to be given to 
the client shall inform the client that he should seek the legal advice of another attorney 
or attorneys in his place.  

In the event the client does not obtain substitute counsel before the effective date of the 
resignation, disbarment or suspension, it shall be the responsibility of the attorney to 
advise in writing the court or agency in which the proceeding is pending, of his 
automatic withdrawal from participating further in the proceeding.  

The notice to be given to the attorney for an adverse party shall state the place of 
residence of the client of the attorney.  

C. Unauthorized practice of law. An attorney who has resigned pursuant to Rule 17-
209 or has been disbarred or suspended pursuant to these rules, shall not accept any 
new retainer or engage as attorney for another in any new case or legal matter of any 
nature. Subject to the approval of the supreme court, until the effective date of the 
resignation, suspension or disbarment, the attorney may on behalf of any client act on 
such matters which were pending on the date of the agreement or order.  

D. Affidavit of compliance. Within ten (10) days after the effective date of the 
resignation, disbarment or suspension order, the attorney shall file with the supreme 
court an affidavit showing:  

(1) he has fully complied with the provisions of the order and with this rule; and  

(2) he has served a copy of such affidavit upon disciplinary counsel.  

The attorney shall file with the affidavit copies of the letters required to be sent pursuant 
to Paragraph A of this rule.  

Such affidavit shall also set forth the residence or other address of the attorney where 
communications may thereafter be directed to him. The attorney shall continue to file a 
registration statement in accordance with Rule 17-202, listing his residence or other 
address where communications may thereafter be directed to him for a period of five (5) 
years following the effective date of his resignation, disbarment or suspension order, so 
that he can be located in the event complaints are made about his conduct while he was 
engaged in practice.  



 

 

E. Required records. An attorney who has resigned pursuant to Rule 17-209 or has 
been disbarred or suspended shall keep and maintain records of the various steps 
taken by him under this rule so that upon any subsequent proceeding instituted by or 
against him, proof of compliance with these rules and with the disbarment or 
suspension order will be available.  

F. Contempt. Any attorney who fails or refuses to comply with the provision of this rule 
may be held in contempt of the supreme court.  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 33 to 
35.  

Power of court to order restitution to wronged client in disciplinary proceeding against 
attorney, 75 A.L.R.3d 307.  

Propriety of attorney's resignation from bar in light of pending or potential disciplinary 
action, 54 A.L.R.4th 264.  

7A C.J.S. Attorney and Client §§ 120, 121.  

17-213. Appointment of counsel. 

A. When appointed. Whenever an attorney is disbarred, suspended, resigns or dies 
and no partner, executor or other responsible party capable of conducting the attorney's 
affairs is known to exist, the supreme court, upon request of chief disciplinary counsel, 
may appoint an attorney or attorneys to inventory the files of the attorney and to take 
such action as seems indicated to protect the interests of clients of the attorney, as well 
as the interest of the attorney. In addition to the assessment of costs provided by Rule 
17-106, the Disciplinary Board or supreme court may assess against a respondent-
attorney any reasonable costs incurred by a client or attorney appointed pursuant to this 
rule which were incurred because of the suspension, disbarment or resignation of the 
respondent-attorney.  

B. Confidentiality of files. Any attorney appointed pursuant to this rule shall not 
disclose any information contained in any files so inventoried without the consent of the 
client to whom such file relates, except as necessary to carry out the order of the court 
which appointed the attorney to make such inventory.  

[As amended, effective August 1, 1988.]  

ANNOTATIONS 

Law reviews. - For comment, "The Clark Report and the Revised New Mexico 
Disciplinary Procedures," see 2 N.M.L. Rev. 292 (1972).  



 

 

Am. Jur. 2d, A.L.R. and C.J.S. references. - Appointment of counsel for attorney 
facing disciplinary charges, 86 A.L.R.4th 1071.  

17-214. Reinstatement. 

A. Disbarred attorneys. A person who has been disbarred may not apply for 
reinstatement, except upon prior approval of the supreme court. Unless otherwise 
stated in the order of disbarment, a motion for permission to apply for reinstatement 
may not be filed for a period of at least three (3) years from the effective date of the 
disbarment. If the motion for reinstatement is denied by the supreme court, no further 
motion for reinstatement may be filed prior to the expiration of a twelve (12) month 
period commencing the date that the motion is denied by the supreme court, unless a 
shorter interval is directed in the order denying the motion. If the supreme court enters 
an order permitting the disbarred attorney to file an application for reinstatement, the 
application shall be referred to the Disciplinary Board, pursuant to Paragraph D of this 
rule.  

B. Suspended attorneys.  

(1) An attorney who has been suspended for a specific period of time shall be 
automatically reinstated at the expiration of the period specified in the order of 
suspension. The suspended lawyer will automatically be reinstated as of the day after 
the expiration of the period of suspension; provided, that prior to the expiration of such 
time, if disciplinary counsel has filed with the supreme court written objections, the 
suspended lawyer shall not be reinstated automatically. Should objections be filed, his 
petition shall be referred to the Disciplinary Board which shall refer the matter for 
determination as provided in Paragraph D of this rule.  

(2) Except as provided in Paragraph C of this rule, an attorney who has been 
suspended for an indefinite period of time, at any time after complying with the 
conditions of reinstatement, may file with the clerk of the supreme court a petition for 
reinstatement attaching thereto a copy of the order of suspension and an affidavit of 
compliance, where appropriate, stating that the attorney has complied with previously 
imposed conditions of reinstatement. The petition shall be referred to the Disciplinary 
Board for a hearing and recommendations pursuant to Paragraph D of this rule. If after 
receiving the recommendations of the disciplinary board, the petition is denied by the 
supreme court, the attorney is not entitled to petition for reinstatement prior to the 
expiration of a twelve (12) month period, commencing the date that the petition is 
denied by the supreme court unless a shorter interval is directed in the order denying 
the petition for reinstatement.  

C. Suspension due to incompetency or incapacity. An attorney who has been 
suspended indefinitely due to incompetency or incapacity under the provisions of Rule 
17-208 may move for reinstatement upon clear and convincing evidence that the 
disability has been terminated and that he is once again fit to resume the practice of 
law; provided, however, that in the event that a motion for reinstatement is denied, no 



 

 

further motion for reinstatement may be made until the expiration of at least one (1) year 
following the denial, unless a different period for renewing the motion for reinstatement 
is specified by the supreme court.  

D. Procedure of reinstatement hearing. Applications for reinstatement by attorneys 
indefinitely suspended on account of misconduct, incompetency or incapacity, or by 
attorneys who have been disbarred or who have resigned while under investigation by 
the Disciplinary Board pursuant to Rule 17-209, shall be referred by the Disciplinary 
Board to an appropriate hearing committee. The hearing committee shall promptly 
schedule a hearing at which the respondent-attorney shall have the burden of 
demonstrating by clear and convincing evidence that he has the moral qualifications; 
that he is once again fit to resume the practice of law and that the resumption of his 
practice of law will not be detrimental to the integrity and standing of the bar, the 
administration of justice or the public interest. At the conclusion of the hearing, the 
hearing committee shall promptly file a report containing its findings of fact, conclusions 
and recommendations, and shall transmit the same, together with the record, to the 
Disciplinary Board. The board shall review the report of the hearing committee and the 
record, and shall file its own recommendations with the supreme court, together with the 
record. The motion shall then be scheduled for oral argument and the submission of 
briefs to the supreme court if and as the court may direct, after which the court shall 
determine whether or not the motion should be granted in its sound discretion. The 
supreme court may require as a condition to reinstatement that the attorney 
successfully pass the Multi-State Professional Responsibility Examination given by the 
Board of Bar Examiners prior to reinstatement.  

E. Duties of disciplinary counsel. In all proceedings before the Disciplinary Board 
upon a motion for reinstatement, cross-examination of the respondent-attorney's 
evidence in support of the motion and the submission of evidence, if any, in opposition 
to the motion for reinstatement shall be conducted by disciplinary counsel.  

F. Expenses. The supreme court in its discretion may direct that the necessary 
expenses incurred in the investigation and processing of a motion for reinstatement be 
paid by the respondent-attorney.  

G. Attorneys on probation. Upon completion of the probationary period, an attorney 
who has been put on formal probationary status pursuant to Rule 17-206 must file a 
petition for reinstatement, attaching thereto an affidavit of compliance with the terms 
and conditions of probation, in order to be terminated from probationary status. 
Affidavits of compliance with probation and any objection to reinstatement by 
disciplinary counsel shall be reviewed by a panel of the Disciplinary Board. Oral 
argument will be held upon request of either party or at the request of the board panel. If 
argument is held, it shall be conducted in accordance with procedures set forth in Rule 
17-314. The board panel may also refer the petition to a hearing committee for further 
proceedings pursuant to Paragraph D of this rule. After reviewing and investigating a 
petition for reinstatement, the disciplinary board may recommend:  



 

 

(1) full reinstatement;  

(2) extension of the period of probation for a period not to exceed two (2) years; or  

(3) imposition of other discipline.  

The recommendation of the Disciplinary Board will be referred to the supreme court for 
final action pursuant to Rule 17-316.  

H. Waiver of psychotherapist-patient privilege. The filing of an application for 
reinstatement by an attorney suspended for incompetency or incapacity shall be 
deemed to constitute a waiver of any psychotherapist-patient privilege with respect to 
the treatment of the attorney during the period of his disability. In the application for 
reinstatement, the attorney shall be required to disclose the name and address of every 
psychiatrist, psychologist, physician, hospital or other institution by whom or in which 
the attorney has been examined or treated for the condition upon which he was 
determined disabled since his suspension or transfer to disability status, and he shall 
furnish to the supreme court written consent for each psychiatrist, psychologist, 
physician, hospital or other institution to divulge such information and records as 
requested by court-appointed medical experts.  

[As amended, effective May 1, 1986.]  

ANNOTATIONS 

Cross-references. - As to reinstatement, see 36-2-23 NMSA 1978.  

Restitution required. - Where an attorney was suspended from the practice of law for 
a period of six months, he was required, as a prerequisite to reinstatement, to show that 
he had paid in full all restitution with interest and costs of these disciplinary proceedings. 
In re Trujillo, 110 N.M. 180, 793 P.2d 862 (1990).  

Failure to petition for reinstatement. - A disciplined attorney's failure to provide full 
cooperation to disciplinary counsel, to take the Multistate Professional Responsibility 
Exam as ordered, and to petition for reinstatement in order to be terminated from 
probationary status warranted indefinite suspension of not less than one year. In re 
Norton, 112 N.M. 75, 811 P.2d 573 (1991).  

Failure to show rehabilitation. - An indefinitely suspended attorney who failed to 
produce adequate testimony of current knowledge of the law, or that he had been 
treated for a personality disorder believed to have contributed to his misconduct, and 
who failed to make restitution or to pay the costs of the original proceeding against him 
was not entitled to reinstatement. In re Quintana, 112 N.M. 132, 812 P.2d 786 (1991).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 98 to 
100.  



 

 

Reinstatement of attorney, 70 A.L.R.2d 268.  

Bar admission or reinstatement of attorney as affected by alcoholism or alcohol abuse, 
39 A.L.R.4th 567.  

Conditioning reinstatement of attorney upon reaffirmation of debt discharged in 
bankruptcy, 39 A.L.R.4th 586.  

7A C.J.S. Attorney and Client §§ 122 to 130.  

ARTICLE 3 
RULES OF PROCEDURE 

17-301. Applicability of rules; application of Rules of Civil 
Procedure; service. 

A. Application of rules. This article governs the procedure in disciplinary proceedings 
before the New Mexico Supreme Court, the Disciplinary Board and its hearing 
committees and reviewing officers.  

B. Application of Rules of Civil Procedure. Except where clearly inapplicable to 
disciplinary proceedings or inconsistent with or otherwise provided for by these rules, 
the Rules of Civil Procedure for the District Courts of New Mexico shall be used in 
formal disciplinary proceedings.  

C. Service. Except as otherwise provided in these rules, the specification of changes, 
all pleadings, notices, motions, orders or other papers required to be served may be 
served on a party unless the party is represented by an attorney in which case service 
may be upon the attorney. Service upon an attorney or upon a party shall be made by 
delivering a copy to him or by mailing it to him at the address listed on the most recent 
registration statement filed under Rule 17-202. Delivering of a copy within this rule 
means: handing it to the attorney or to the party; or leaving it at his office with his clerk 
or other person in charge thereof; or if there is no one in charge, leaving it in a 
conspicuous place therein; or if the office is closed or the person to be served has no 
office, leaving it at his dwelling house or usual place of abode with some person of 
suitable age and discretion therein. Service by mail is complete upon mailing and shall 
constitute notice as required by these rules.  

D. Proof of service. Except as otherwise provided in these rules or by order of the 
supreme court or Disciplinary Board, proof of service of any pleading, motion, order or 
other paper required to be served shall be made by the certificate of the attorney of 
record, or if made by any other person, by the affidavit of such person. Such certificate 
or affidavit shall be filed with the Disciplinary Board or with the supreme court, as 
appropriate, or endorsed on the pleading, motion or other paper required to be served.  



 

 

E. Additional time after service by mail. Whenever a party has the right or is required 
to do some act or take some proceedings within a prescribed period after the service of 
a notice or other paper upon him and the notice or paper is served upon him by mail, 
three (3) days shall be added to the prescribed period.  

ANNOTATIONS 

Cross-references. - For the Rules of Civil Procedure for the District Courts, see Rule 1-
001 et seq.  

Adequate notice. - While due process does require adequate notice, the rules are clear 
that personal service and service by mail shall constitute such notice. Insufficient notice 
cannot be found on the basis of an attorney's own failure to open and read what is 
received by him. In re Martinez, 107 N.M. 171, 754 P.2d 842 (1988).  

Insufficient basis for reinstatement. - The mere passage of time or a statement that 
one wishes to resume a legal career will not suffice as a basis for reentry into the 
profession. In re Ayala, 112 N.M. 109, 812 P.2d 358 (1991).  

Burden of proof. - The disbarred or suspended attorney who seeks to be reinstated 
bears a heavy burden and must demonstrate not only by words but also by deeds that 
he or she can undertake the practice of law without endangering the public or the 
reputation of the profession. In re Ayala, 112 N.M. 109, 812 P.2d 358 (1991).  

17-302. Evidence. 

In formal hearings, a hearing committee shall consider only such evidence as would be 
admissible in the trial of a civil case although it may receive and consider any evidence 
it believes to be cogent and credible in the exercise of sound judicial discretion. The 
hearing committee chairman shall preside and shall make rulings upon questions of 
admissibility of evidence and conduct of proceedings.  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law § 94.  

Privilege in connection with proceedings to disbar or discipline attorney, 77 A.L.R.2d 
493.  

Use in disbarment proceeding of testimony given by attorney in criminal proceeding 
under grant of immunity, 62 A.L.R.3d 1145.  

Admissibility of lie detector test results, or of offer or refusal to take test, in attorney 
disciplinary proceeding, 79 A.L.R.4th 576.  

7A C.J.S. Attorney and Client §§ 99 to 104.  



 

 

17-303. Statute of limitations. 

No complaint against a person subject to these rules shall be considered by the board 
unless a written complaint is filed with or initiated by chief disciplinary counsel in 
accordance with these rules within three (3) years from the time the complainant knew 
or should have known the facts upon which the complaint is filed.  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law § 89.  

7 C.J.S. Attorney and Client § 63.  

17-304. Confidentiality of proceedings; exceptions; hearings. 

A. Confidentiality. Except as otherwise provided by this rule, any investigation and any 
investigatory hearing conducted by or under the direction of disciplinary counsel, or their 
authorized agents, shall be entirely confidential unless and until they become matters of 
public record by being filed in the supreme court, or are otherwise released according to 
these rules.  

B. Exceptions. Information relating to disciplinary proceedings may be released by the 
Disciplinary Board as follows:  

(1) where investigation reasonably causes the Disciplinary Board to believe in good faith 
that a crime may have been committed, the name of the subject, general nature of the 
possible crime and names of known witnesses to relevant facts shall be made available 
to an appropriate prosecuting authority;  

(2) if the respondent-attorney has filed with the Disciplinary Board a written waiver of 
confidentiality; or  

(3) upon written request from the Client Security Fund Committee, such information as 
may assist the committee in determining the validity or worthiness of a specific claim 
filed with that committee may be submitted to that committee with the understanding 
and condition that committee members receiving and reviewing such information are 
subject to the provisions of Subparagraph (5) of Paragraph C of Rule 17-105 as well as 
the rules of confidentiality governing the Client Security Fund Committee.  

C. Hearings. Formal proceedings conducted before a hearing committee shall not be 
open to the public, and neither disciplinary counsel, nor the respondent nor his counsel, 
shall publicly comment thereon.  

D. Disposition. Complainants shall be advised every six (6) months as to the status of 
the investigation and shall be immediately advised of the final disposition of their 
complaints.  



 

 

17-305. Abatement of investigation. 

A. Failure to prosecute; effect of. Neither unwillingness nor neglect of the complainant 
to sign a complaint or to prosecute a charge, nor settlement, compromise or restitution, 
shall, in itself, justify abatement of an investigation into the conduct of an attorney.  

B. Other proceedings; effect of. Similarity of the substance of complaints to the 
material allegations of pending criminal or civil litigation shall not of itself prevent or 
delay disciplinary action against the attorney involved in such litigation, except to the 
extent provided in Rule 17-207. The acquittal of the respondent-attorney on criminal 
charges, or a verdict or judgment in his favor in civil litigation involving material 
allegations similar in substance to complaints for disciplinary action, shall not in and of 
itself justify abatement of a disciplinary investigation predicated upon the same or 
substantially the same material allegations.  

17-306. Required presence of attorney; subpoena power. 

A. During investigation.  

(1) Disciplinary counsel may, at any stage of an investigation, request or invite an 
attorney to appear before a reviewing officer and answer questions related to 
allegations under investigation by chief disciplinary counsel. The invitation or request 
shall be accompanied by a statement from disciplinary counsel describing the 
allegations being investigated and the areas about which the attorney will be asked to 
comment. The attorney has a right to the presence of counsel at his appearance, the 
right to make opening and closing statements and to introduce documentary evidence in 
his own behalf. A taped record will be made of the attorney's responses, a copy of 
which will be provided to the attorney.  

(2) At any stage of the investigation after the respondent-attorney is notified, the 
chairman of the Disciplinary Board may issue a subpoena for the production of records 
and other documents of the attorney as well as for requiring the presence and testimony 
of witnesses under oath. The respondent-attorney shall have notice of the subpoena 
and shall have the right to be present and cross-examine witnesses.  

(3) If it appears that an attorney or a witness may alter, destroy, secrete or remove from 
the jurisdiction of this state any books, records, documents or other evidence relevant or 
material to an investigation, at any stage of the investigation, chief disciplinary counsel if 
authorized by the board may petition the supreme court for an order to compel the 
attendance of witnesses before a hearing committee and the production before a 
hearing committee of any books, records, documents or other evidence relevant or 
material to an investigation before notifying the respondent-attorney. The petition shall 
contain or have attached a sworn written statement of facts showing probable cause to 
believe that the records may be altered, destroyed, secreted or removed from the State 
of New Mexico. Any and all proceedings before the supreme court pursuant to this 



 

 

subparagraph shall be conducted in camera and shall be kept under the seal of the 
supreme court.  

B. Hearings. At request of either disciplinary counsel or the respondent-attorney, the 
chairman of a hearing committee may issue subpoenas:  

(1) requiring the presence of witnesses at a formal hearing before a hearing committee 
or the Disciplinary Board. The supboena shall set forth the time and place at which the 
witness is to appear;  

(2) commanding the person to whom it is directed to produce at a formal hearing before 
a hearing committee the books, papers, documents or tangible things designated 
therein. The subpoena shall set forth the time and place at which the person is to 
appear with the documents.  

C. Contents. No subpoena shall be issued pursuant to this rule unless it sets forth:  

(1) the reason or purpose for the investigation or hearing;  

(2) with reasonable definiteness, any records or other documents to be produced which 
are relevant to the investigation or hearing; and  

(3) a statement that the witness has a right to be accompanied by an attorney.  

D. Enforcement.  

(1) Failure to cooperate with an investigation of the Disciplinary Board, or failure to 
respond to letters from bar counsel regarding an investigation shall be grounds for 
submission of a motion to the supreme court to order that the offending attorney be held 
in contempt of court.  

(2) If any person fails to comply with a subpoena issued by the chairman of the 
Disciplinary Board or the chairman of a hearing committee in accordance with the 
provisions of this rule or refuses to take the oath or affirmation as a witness or thereafter 
refuses to be examined, at the request of the officer issuing the subpoena, chief 
disciplinary counsel may apply to the supreme court for an order directing that person to 
take the requisite action. The supreme court may issue such order or may quash the 
subpoena. Should any person willfully fail to comply with an order of the supreme court, 
the court may punish such person for contempt of court. Any person who has been 
served with a subpoena pursuant to this rule may apply to the supreme court for an 
order to quash such subpoena.  

17-307. Investigation of complaints. 

A. Initiation. Chief disciplinary counsel, his deputy or assistant counsel designated by 
the chairman of the Disciplinary Board shall initiate all investigations, whether upon 



 

 

complaint or otherwise. Investigations shall be conducted by chief disciplinary counsel 
personally or referred to an appropriate assistant counsel or commissioned investigator 
for report and recommendations. Investigations, examinations and verifications shall be 
conducted so as to preserve the private confidential nature of the lawyer's records 
insofar as is consistent with these rules and law.  

B. Disposition prior to formal investigation. If the complaint does not set forth 
allegations which if true state reasonable cause to believe that an attorney has violated 
the Rules of Professional Conduct, chief disciplinary counsel may dismiss the 
complaint, provided that all doubts shall be resolved in favor of conducting a formal 
hearing. Within thirty (30) days after receipt of a complaint, if the allegations are serious 
enough to warrant an investigation the Disciplinary Board shall notify the attorney of the 
nature of the complaint. Upon good cause shown to the supreme court, the court may 
order the delay in notifying an attorney of the pending investigation. Upon the request of 
any person affected by a dismissal, or upon his own motion, the chairman of the 
Disciplinary Board may, at any time, order an investigation of a complaint that has been 
dismissed by staff.  

C. Procedure of formal investigation. Prior to the filing of a formal specification of 
charges with the Disciplinary Board the respondent-attorney shall always be advised of 
the general nature of the allegations against him and shall be given a fair opportunity to 
present any matter of fact or mitigation he wants disciplinary counsel to consider. With 
the consent of the respondent-attorney, disciplinary counsel may conduct any part of 
the investigation in the form of an informal hearing allowing parties to present evidence 
and requiring them to answer questions in compliance with Rule 17-306.  

D. Investigation report. Upon completion of an investigation, disciplinary counsel or 
assistant disciplinary counsel shall write a brief summary report to include the following:  

(1) the names and addresses in tabular form of the complaining witness, if any, the 
respondent-attorney or attorneys and of any material witness which might be called in 
the event of formal charges;  

(2) a summary statement of the facts of the situation with reference to the provisions of 
the Rules of Professional Conduct or other rule or law claimed to have been violated, 
and a statement of whether or not the investigator believes that there is probable cause 
to believe any violation has occurred;  

(3) a statement of the opposing positions of the parties and of the facts he believes 
would find support in the evidence, together with an analysis of his feeling as to the 
probable result of a trial on the merits in the event formal charges were filed;  

(4) the investigator's recommendations for further handling in accordance with this rule.  

E. Counsel's recommendation. The summary report shall be reviewed by chief 
disciplinary counsel or his deputy, who shall determine and endorse on the report 



 

 

whether or not he finds cause to conclude that a violation has been committed, and 
consistent therewith shall recommend:  

(1) institution of formal proceedings;  

(2) dismissal; or  

(3) other formal disposition consistent with these rules.  

F. Special counsel; special board. If an investigation pursuant to Paragraph A of this 
rule appears appropriate, whether upon complaint filed or otherwise, relating to 
disciplinary counsel, a member of a hearing committee, or a member of the board; 
relating to a spouse, parent, child or sibling of disciplinary counsel or a board member; 
or relating to a partner or associate of a board member, the matter shall proceed in 
accordance with these rules except that:  

(1) the board shall appoint a special counsel, who shall proceed in accordance with 
Rule 17-105B; and  

(2) if the respondent is a member of the board or is a spouse, parent, child or sibling of 
a board member, the chief justice shall appoint a special board consisting of three 
members of the bar to hear the case and to report its findings, conclusions and 
recommendations directly to the supreme court.  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law § 88.  

Propriety of attorney's resignation from bar in light of pending or potential disciplinary 
action, 54 A.L.R.4th 264.  

7A C.J.S. Attorney and Client §§ 93, 95.  

17-308. Informal admonitions. 

A. Proposal letters. When an informal written admonition has been recommended and 
approved as provided in Article 2 of these rules, chief disciplinary counsel shall advise 
the respondent-attorney by letter that an admonition has been officially proposed; that 
respondent may accept or reject the admonition; that if accepted, a copy of the written 
admonition will remain in the respondent's records in the private files in disciplinary 
counsel's office and that the fact thereof may be offered in evidence, if relevant and 
made within the last ten (10) years, during the course of the hearing on any formal 
charges that might be filed against the respondent upon future complaints; and that if 
rejected, disciplinary counsel is required to file formal charges upon and prosecute the 
current complaint.  



 

 

B. Issuance. At disciplinary counsel's option, the letter of informal admonition shall be 
mailed to the respondent-attorney or delivered to the respondent-attorney in person.  

C. Rejection. If the proposal to resolve a complaint by the issuance of an informal 
written admonition is rejected by the respondent-attorney, disciplinary counsel shall file 
a formal specification of charges. In the charges, counsel will indicate that they have 
been filed pursuant to the requirements of this rule and because an offer of informal 
admonition was declined. This fact may not be considered as evidence that the 
respondent-attorney has engaged in the misconduct alleged in the charges.  

D. Copies. Copies of all proposal letters and a report of the acceptance, delivery or 
rejection of the written informal admonitions shall be furnished the chairman of the 
Disciplinary Board.  

[As amended, effective January 1, 1987; September 1, 1990.]  

ANNOTATIONS 

The 1990 amendment, effective September 1, 1990, added Paragraph C and 
redesignated former Paragraph C as Paragraph D.  

17-309. Formal charges; designation of hearing officer or 
committee. 

A. Institution of proceedings. Formal disciplinary proceedings shall be instituted by 
the filing of a specification of charges with the chairman of the Disciplinary Board and 
the issuance by the chairman of a formal notice to the respondent. A copy of the notice, 
together with a copy of the specification of charges shall be served upon the 
respondent-attorney.  

B. Contents of specification of charges. The specification of charges shall contain:  

(1) a brief and plain statement of the charge, or if more than one, each of the separate 
charges of professional misconduct asserted against the respondent-attorney;  

(2) the provisions of the Rules of Professional Conduct, court rule, statute or other law 
claimed to have been violated;  

(3) the names and addresses of all known witnesses against the respondent-attorney; 
and  

(4) the name and address of the particular disciplinary counsel who is expected to 
prosecute the matter.  

Specification of charges shall be signed by chief disciplinary counsel or by the full-time 
deputy disciplinary counsel.  



 

 

C. Designation of hearing officer or committee and notice. Upon filing of the 
specification of charges, the chairman of the Disciplinary Board, or his designee, shall 
forthwith designate a hearing officer or a hearing committee to hear the matter, and 
shall mail copies of the specification of charges to the hearing officer or to the members 
of the committee. He shall issue a formal notice to the respondent which shall advise 
him that formal charges of unprofessional conduct have been instituted against him and 
referred for hearing to a hearing officer or hearing committee giving the names and 
addresses of the members thereof and identification of its chairman. The notice shall 
formally advise the respondent-attorney of the following:  

(1) he has the right to file an answer to the specification of charges;  

(2) the facts alleged in the specification of charges shall be deemed admitted if not 
specifically denied by answer or if no answer is filed within the prescribed time, in which 
event the sole issue to be determined by the hearing officer or committee shall be the 
nature of the officer's or committee's recommendation of discipline to the Disciplinary 
Board after consideration of any facts in aggravation or mitigation of the respondent's 
fault;  

(3) the respondent has the right to be represented by counsel, to appear at all hearings, 
to confront and cross-examine the witnesses against him and to present relevant 
evidence in his own behalf;  

(4) he has the right to the assistance of subpoenas to be issued at his request and to 
discovery in accordance with these rules; and  

(5) within ten (10) days of receipt of notification of the designation of the members of a 
hearing committee, he has the right to object to the qualification of the hearing officer or 
any member of the hearing committee setting forth facts which establish that such 
member cannot impartially decide the matter. Any objection to the qualification of any 
member of the hearing committee to sit and deliberate upon the matter must be filed 
with the committee chairman and will be passed upon by members of said committee in 
the exercise of their sound discretion. Any objection to the qualification of a hearing 
officer shall be to the chairman of the Disciplinary Board. A hearing officer or any 
member of a hearing committee who feels that he is unable to sit impartially in any 
disciplinary proceeding may withdraw upon the filing of a notice of recusal stating the 
reasons for the recusal.  

D. Service. Service of the specification of charges and formal notice shall be made 
upon the respondent in the manner prescribed by these rules. A copy of any procedural 
rules adopted by the supreme court or Disciplinary Board which have not been 
published in the NMSA 1978 shall be served on the attorney with the specification of 
charges. If service is by mail it shall be by certified mail, return receipt requested, 
directed to his address of record in the office of the clerk of the supreme court and shall 
be complete upon receipt by the respondent, or five (5) days after service or mailing, 
whichever is earlier.  



 

 

[As amended, effective January 1, 1987.]  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 87, 89 
to 92, 96.  

7A C.J.S. Attorney and Clients §§ 88 to 111.  

17-310. Answer. 

A. Contents. The answer of the respondent-attorney shall contain the following:  

(1) a brief and plain statement by the respondent reflecting his admissions, denials and 
any other relevant and material matter that he wishes to convey concerning each of the 
factual charges against him;  

(2) any matter in mitigation in connection with any admitted violations; and  

(3) the names and addresses of the witnesses that the respondent proposes to call in 
his defense.  

B. Filing and service. Within twenty (20) days after service of the specification of 
charges, the respondent-attorney may file an answer to the charges. The answer shall 
be filed with the chairman of the hearing committee. Copies shall be served upon the 
members of the designated hearing committee and opposing counsel. Service may be 
by mail.  

C. Failure to answer. If the respondent-attorney fails to answer the charges within 
twenty (20) days, in accordance with Paragraph B, or if the charges are not specifically 
denied in the answer, the charges will be deemed admitted. In this event, the sole issue 
to be determined by the hearing committee shall be the nature of the committee's 
recommendation to the Disciplinary Board after consideration of any facts in 
aggravation or mitigation of the respondent-attorney's misconduct.  

[As amended, effective May 1, 1986.]  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7A C.J.S. Attorney and Client § 97.  

17-311. Discovery. 

Upon a written showing of need, either party may apply to the chairman of the hearing 
committee for permission to conduct discovery proceedings prior to the date set for 
formal hearing.  



 

 

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law § 93.  

Restricting access to records of disciplinary proceedings against attorneys, 83 A.L.R.3d 
749.  

Discovery or inspection of state bar records of complaints against or investigations of 
attorneys, 83 A.L.R.3d 777.  

17-312. Motions; prehearing conference; supplemental witness 
lists. 

A. Motions. All prehearing motions shall be filed with the chairman of the hearing 
committee and shall be determined by the committee in its sound discretion. Copies 
shall be served upon members of the hearing committee and upon opposing counsel. 
Service may be by mail.  

B. Prehearing conference. The chairman of the hearing committee to which the matter 
is assigned may, if he deems it necessary, schedule a prehearing conference with 
disciplinary counsel and respondent to clarify the issues and encourage stipulations or 
admissions of fact.  

C. Supplemental witness lists. If, subsequent to the filing of specification of charges 
or the filing of an answer by the respondent-attorney, a party discovers additional 
material witnesses which the party intends to call to testify at the formal hearing, the 
party shall promptly give written notice to the other party of the names and addresses of 
the additional witnesses.  

[As amended, effective May 1, 1986.]  

17-313. Hearings. 

A. Time for commencement. Within thirty (30) days after the expiration of time for filing 
an answer, the chairman of the hearing committee shall set a time and date for a formal 
hearing on the charges. The formal hearing shall be set no later than one hundred and 
twenty (120) days from the date of the expiration of time for filing an answer. Upon a 
showing of good cause, the chairman of the disciplinary board may extend the time for 
the commencement of the hearing.  

B. Notice of hearings. The chairman of the hearing committee shall give prompt written 
notice of the time and place of the hearings to the parties.  

C. Record of proceedings. The chairman of the hearing committee shall arrange for 
the taking of a record of all evidence received during the course of the hearing. The 
expense for the transcript of proceedings shall be paid for by the Disciplinary Board, but 



 

 

may be assessed against the respondent-attorney in accordance with Paragraph B of 
Rule 17-106. The record in all disciplinary hearings may be taken on an audio recording 
device approved by the administrative office of the courts or the chairman of the hearing 
committee shall arrange for a stenographic record of the proceedings to be prepared. 
The committee shall cause a copy of the record to be filed with the Disciplinary Board, 
together with the hearing committee's file of all pleadings and other material submitted 
to it and all exhibits. The record of the hearing shall comply with the Rules Governing 
the Recording of Judicial Proceedings.  

D. Procedure of hearings. Formal hearings will proceed in the following manner:  

(1) formal hearings will be adversary in nature, prosecuted by disciplinary counsel and 
determined by a majority vote of the hearing committee. The chairman of the 
Disciplinary Board or, in emergencies, the vice chairman of the Disciplinary Board, may 
designate members of another committee to substitute for any absent or disqualified 
member, if necessary;  

(2) all witnesses shall be sworn;  

(3) disciplinary counsel shall present evidence in support of all allegations in the 
specification of charges, followed by the respondent's evidence;  

(4) the committee chairman shall preside and shall make rulings upon questions of 
admissibility of evidence and conduct of proceedings;  

(5) all committee members may ask questions of any witness, including the respondent-
attorney, at any stage of the proceedings;  

(6) hearings may be adjourned from time to time at the discretion of the chairman of the 
hearing committee;  

(7) the complaining witness or witnesses, the respondent-attorney and disciplinary 
counsel may be present throughout the formal hearing. Other witnesses may be 
excluded, except when testifying, at the discretion of the chairman of the committee; 
and  

(8) within ten (10) days after the conclusion of the hearing or within a time period 
otherwise agreed to by the parties and the committee, both parties shall have the right 
to submit proposed findings and conclusions after which the hearing committee shall 
consider the case and shall, within thirty (30) days after the requested findings and 
conclusions are submitted, prepare, sign and transmit to the Disciplinary Board its 
findings of fact, conclusions and recommendations for discipline or other disposition of 
the matter. Upon the request of the chairman of the hearing committee and upon a 
showing of good cause, the chairman of the Disciplinary Board may extend the time for 
preparation and transmission to the Disciplinary Board of the committee's findings of 
fact, conclusions and recommendations, which request may be made before or after the 



 

 

thirty (30) days, but such extension shall not exceed an additional sixty (60) days 
without a further showing of good cause.  

E. Notice of findings, conclusions and recommendations. Upon the filing in his 
office of the record of the formal hearing and the findings of fact, conclusions and 
recommendations of any hearing committee, the chairman of the Disciplinary Board 
shall give written notice of the filing date thereof with copies of the findings, conclusions 
and recommendations to chief disciplinary counsel, prosecuting disciplinary counsel, the 
respondent and counsel for the respondent. The respondent may request a copy of the 
record of proceedings directly from the court reporter and at the respondent's own 
expense. At the same time, the chairman shall advise the parties that they have ten (10) 
days from the date of mailing of the findings, conclusions and recommendations to 
request oral argument or permission to submit briefs before the Disciplinary Board if 
they wish to do so, and shall advise them of the names of the members of the panel of 
the board that will be designated to consider the matter.  

F. Record defined. As used in these rules, "record" means:  

(1) a tape which was recorded by an audio recording device approved by the 
administrative office of the courts for use in the district courts of this state. Where the 
transcript of the proceedings is a tape, the chairman of the hearing committee shall 
cause an index log to be prepared for the tape. The tapes shall not be transcribed for 
purposes of an appeal;  

(2) a statement of facts and proceedings stipulated to by the parties for purposes of 
review; or  

(3) stenographic notes which must be transcribed when a "record" is required to be 
filed.  

[As amended, effective January 1, 1986 and August 1, 1988.]  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7A C.J.S. Attorney and Client §§ 105 to 
111.  

17-314. Consideration by the Disciplinary Board. 

A. Submission of brief and requests for oral argument. Upon receipt of the findings 
of fact, conclusions and recommendations of the hearing officer, the chairman of the 
Disciplinary Board shall set the matter for submission to the board, either en banc or to 
one or more members as he shall designate. If the case is to be submitted to a panel of 
the Disciplinary Board, the chairman of the Disciplinary Board shall appoint a member of 
the panel to serve as chairman of the panel. On written request of either disciplinary 
counsel or the respondent, or counsel for respondent, the chairman of the board or 



 

 

panel, as the case may be, may set the matter for oral argument or grant permission for 
the filing of briefs. Requests for oral argument and for submission of briefs shall be filed 
with the chairman of the board or panel, as the case may be, within seven (7) days after 
written notice of the findings of fact, conclusions and recommendations has been given 
to the respective parties by the chairman of the Disciplinary Board.  

B. Additional evidence. The Disciplinary Board shall consider only evidence present in 
the record of the hearing committee. No additional evidence will be admitted at the 
hearing before the board.  

C. Oral argument. When oral argument is allowed, the party requesting the oral 
argument shall proceed first, but may reserve a portion of the allotted time for rebuttal. 
The amount of time for oral argument may be determined by the Disciplinary Board.  

[As amended, effective January 1, 1986; as amended, effective January 1, 1987.]  

ANNOTATIONS 

New evidence not admissible at oral argument. - Where, during oral argument, an 
attorney attempted to introduce additional evidence to show that he had taken remedial 
steps to address some of the deficiencies noted by the committee in its report, the 
board panel correctly refused to admit the additional evidence. Argument before the 
board panel is not meant to constitute a trial de novo. In re Quintana, 112 N.M. 132, 812 
P.2d 786 (1991).  

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7 Am. Jur. 2d Attorneys at Law §§ 94, 95, 
97.  

7A C.J.S. Attorney and Client §§ 99 to 112.  

17-315. Disciplinary Board decision. 

Within thirty (30) days, following the submission of briefs or oral argument or the receipt 
of the hearing committee's findings and recommendations, whichever date is last, the 
Disciplinary Board or panel shall render its decision. Upon a showing of good cause, the 
chairman of the Disciplinary Board may extend the time within which the decision must 
be rendered. The Disciplinary Board or panel may accept, reject or modify or increase 
the sanctions contained in the recommendations of the hearing committee. The 
Disciplinary Board is not restricted to the findings of the hearing committee and may 
render its decision based upon the record and any additional findings that it may make. 
The decision of the board will be carried out in the following manner:  

A. Dismissal. In the event of a dismissal, the board shall so notify the complainant, the 
respondent-attorney, their respective counsel, disciplinary counsel and chief disciplinary 
counsel;  



 

 

B. Formal reprimand. In the event of a determination of formal reprimand by the board 
or probation, the board shall arrange for the respondent-attorney to appear before the 
board, and the chairman of the board or his designee shall deliver the reprimand orally 
and in writing. Copies of the written reprimand shall be delivered to the respondent-
attorney, his counsel and disciplinary counsel;  

C. Suspension; disbarment; public censure; probation. In the event of a 
determination by the board to recommend suspension, disbarment, public censure or 
probation by the supreme court under Rule 17-206, it shall prepare its written report and 
recommendations over the signature of the chairman of the board, or at his option, the 
chairman of the reviewing panel and transmit the same with three (3) copies of the 
entire record of the hearing and the pleadings filed in the proceedings to the clerk of the 
supreme court. A copy of the report and recommendations shall be served on the 
attorney.  

[As amended, effective August 1, 1988.]  

17-316. Review by the supreme court. 

A. Decisions subject to review. There are two methods for seeking review by the 
supreme court of a recommendation or decision of the Disciplinary Board entered 
pursuant to Rule 17-315:  

(1) if the decision recommends public censure by the supreme court, suspension or 
disbarment, a respondent-attorney may request a hearing before the supreme court by 
filing a request for hearing with the clerk of the supreme court within fifteen (15) days of 
service of the decision and recommendations of the Disciplinary Board on the 
respondent-attorney which the court, in its discretion, may grant; or  

(2) if the decision of the board is to assess costs, to impose a formal public reprimand 
by the board or to impose probation, within fifteen (15) days of service of the decision, 
the respondent-attorney may petition the supreme court for a hearing, which the court, 
in its discretion, may grant. The petition must allege one of the following:  

(a) the decision of the Disciplinary Board is in conflict with a decision of the supreme 
court;  

(b) a significant question of law is involved;  

(c) there is no substantial evidence in the record to support a material finding of fact 
upon which the decision of the Disciplinary Board is based; or  

(d) the petition involves an issue of substantial public interest that should be determined 
by the supreme court.  



 

 

B. Procedure. If a hearing is held in accordance with this rule, the clerk of the supreme 
court shall notify the respondent-attorney and disciplinary counsel of the time and place 
of the hearing. Proper notice shall be presumed by mailing to the address on file in the 
supreme court office. Briefs shall be submitted only if requested by the supreme court. 
In this event, the clerk of the court will advise the parties of dates when their respective 
briefs must be submitted and the issues which are to be addressed. The form of any 
such briefs shall be that which is prescribed by the Rules of Appellate Procedure.  

C. Failure to request a hearing. If, within fifteen (15) days from the date that the 
recommendations of the disciplinary board are served, a respondent-attorney has not 
requested or petitioned for a hearing with the supreme court in accordance with this 
rule, and:  

(1) the recommendation is for public censure by the supreme court, suspension or 
disbarment, the supreme court may issue a mandate accepting the recommendations of 
the disciplinary board or it may take such other action as it deems appropriate;  

(2) the decision is to impose a formal reprimand by the Disciplinary Board or probation, 
the Disciplinary Board may publish the public reprimand or place the attorney on 
probation in accordance with its decision.  

D. Supreme court decision. The supreme court, in its discretion and under such 
conditions as it may specify, may:  

(1) reject any or all of the findings, conclusions or recommendations of the disciplinary 
board;  

(2) accept any or all of the findings and conclusions of the board;  

(3) impose the discipline recommended by the board or any other greater or lesser 
discipline that it deems appropriate under the circumstances including disbarment; or  

(4) impose probation or other conditions as a type of discipline by itself or may defer the 
effect of the discipline imposed.  

[As amended, effective May 1, 1986.]  

ANNOTATIONS 

Am. Jur. 2d, A.L.R. and C.J.S. references. - 7A C.J.S. Attorney and Client, §§ 109 to 
115.  

Imposition of discipline greater than that recommended by board. - The supreme 
court exercised its authority pursuant to Paragraph D(3) to impose a period of actual 
suspension for intentional misconduct, where the hearing committee's recommended 



 

 

deferral of suspension did not serve the overriding public interest in the integrity of the 
system of justice. In re Lindsey, 112 N.M. 17, 810 P.2d 1237 (1991).  
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