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Article 1
Scope of Rules; One Form of Action

1-001. Scope of rules.

These rules govern the procedure in the district courts of New Mexico in all suits of a
civil nature whether cognizable as cases at law or in equity except to the extent that the
New Mexico Rules of Evidence or existing rules applicable to special statutory or
summary proceedings are inconsistent herewith.

ANNOTATIONS

Cross-references. - For district court process under witness of district judge, see 34-6-
27 NMSA 1978. For actions in metropolitan courts, see 34-8A-6 NMSA 1978. For
applicability of these rules to proceedings for removal of district attorney, see 36-1-15
NMSA 1978.

Constitution vests supreme court with control over inferior courts. - The power of
the supreme court to promulgate rules regulating pleading, practice and procedure for
the district courts is a power vested therein by the constitution, which grants the court
superintending control over all inferior courts, and in the absence of the clearest
language to the contrary in the constitution, the powers essential to the functioning of
the courts are to be taken as committed solely to the supreme court to avoid a
confusion in the methods of procedure and to provide uniform rules of pleading and
practice. Ammerman v. Hubbard Broadcasting, Inc., 89 N.M. 307, 551 P.2d 1354
(1976), cert. denied, 436 U.S. 906, 98 S. Ct. 2237, 56 L. Ed. 2d 404 (1978).

Rules in interest of administration of justice. - These rules are in the interest of the
administration of justice and transcend in importance mere inconvenience to a party
litigant. Salitan v. Carrillo, 69 N.M. 476, 368 P.2d 149 (1961).

Principal objective of rules is to resolve delays due to reliance on technicalities and to
streamline generally and simplify procedure so that merits of the case may be decided
without expensive preparation for trial on the merits which may not even be necessary.
Benson v. Export Equip. Corp., 49 N.M. 356, 164 P.2d 380 (1945).

Merits of case should prevail over procedural technicalities. - The general policy of
the Rules of Civil Procedure requires that an adjudication on the merits rather than
technicalities of procedure and form shall determine the rights of litigants. Las
Luminarias of N.M. Council of Blind v. Isengard, 92 N.M. 297, 587 P.2d 444 (Ct. App.
1978).



Simplification of litigation procedures another objective of rules. - One of the
principal purposes of these rules is to simplify litigation procedures and thus avoid
technical roadblocks to a "speedy determination of litigation upon its merits" if trial is
necessary. Maxey v. Quintana, 84 N.M. 38, 499 P.2d 356 (Ct. App.), cert. denied, 84
N.M. 37, 499 P.2d 355 (1972).

These rules, many of which were taken from the federal rules, were designed to simplify
judicial procedure and to promote the speedy determination of litigation on its merits.
Prager v. Prager, 80 N.M. 773, 461 P.2d 906 (1969).

Functions of pleadings same as under federal rules. - These rules are derived from
the federal rules and in all respects pertinent hereto are identical with the federal rules;
the functions of the pleadings in New Mexico are the same as under the federal system,
the pleadings are not determinative of the issues, and recovery may be had on grounds
not asserted in the complaint. Harbin v. Assurance Co. of Am. 308 F.2d 748 (10th Cir.
1962).

Special statutory proceedings are not governed by these rules where inconsistent
therewith. Trujillo v. Trujillo, 52 N.M. 258, 197 P.2d 421 (1948).

And specifically excepted where existing rules are inconsistent. - Special statutory
proceedings where existing rules are inconsistent are specifically excepted from the
operation of these rules. Holman v. Oriental Refinery, 75 N.M. 52, 400 P.2d 471 (1965).

Special statutory proceedings are excluded from their operation where existing rules of
procedure applicable thereto are inconsistent with such general rules. Montoya v.
McManus, 68 N.M. 381, 362 P.2d 771 (1961).

Action of replevin, statutory provision. - The action of replevin is a statutory
proceeding designed to take the place of the common-law actions of replevin and
detinue, and a writ of replevin in an action of replevin accomplishes the same function in
process as does a summons such as provided for in Rule 4(b) (see now Rule 1-004) in
an ordinary civil action. Citizens Bank v. Robinson Bros. Wrecking, 76 N.M. 408, 415
P.2d 538 (1966).

Right to jury trial in eminent domain proceedings governed by civil rules. - The
right to trial by jury and the waiver thereof in eminent domain proceedings shall be
determined in the manner provided for in ordinary civil cases, cases governed by the
Rules of Civil Procedure. El Paso Elec. v. Real Estate Mart, Inc., 98 N.M. 490, 650 P.2d
12 (Ct. App. 1982).

There is no material difference in effect of rule and 42-2-18 NMSA 1978. Both
provide that these rules shall apply to eminent domain proceedings except where there
are inconsistent rules or statutory provisions. State ex rel. State Hwy. Comm'n v. Burks,
79 N.M. 373, 443 P.2d 866 (1968).



Rules of procedure are governed by law of forum. Satterwhite v. Stolz, 79 N.M. 320,
442 P.2d 810 (Ct. App. 1968).

Counterclaim or cross-claim may be brought to quiet title in a mortgage foreclosure
action. Ortega, Snead, Dixon & Hanna v. Gennitti, 93 N.M. 135, 597 P.2d 745 (1979).

Discovery provisions given liberal interpretation. - The New Mexico Rules of Civil
Procedure, like the federal rules after which they are patterned, are designed to enable
parties to easily discover all of the relevant facts and therefore the discovery provisions
should be given as liberal an interpretation as possible in order to effectuate this design.
Carter v. Burn Constr. Co., 85 N.M. 27, 508 P.2d 1324 (Ct. App.), cert. denied, 85 N.M.
5, 508 P.2d 1302 (1973).

Provisions relating to jury trials applicable to workmen's compensation. - There is
nothing inconsistent in applying the general rules covering jury trials to workmen's
compensation cases. Bryant v. H.B. Lynn Drilling Corp., 65 N.M. 177, 334 P.2d 707
(1959).

But not to venue in workmen's compensation cases. - Since the Workmen's
Compensation Act (Chapter 52, Article 1 NMSA 1978) is complete in itself, its provisions
have not been modified with respect to the pleadings by the rules of procedure
promulgated by the supreme court. Guthrie v. Threlkeld Co., 52 N.M. 93, 192 P.2d 307
(1948).

Provisions regarding venue in general civil actions have no application to venue in
workmen's compensation cases. State ex rel. Cardenas v. Swope, 58 N.M. 296, 270
P.2d 708 (1954).

Action under conversion statute, suit civil in nature. - Although the Uniform
Commercial Code, 55-9-505 NMSA 1978, permits recovery in conversion, the action is
nevertheless a suit of a civil nature, and the effect upon litigants of these rules is not
avoided. Charley v. Rico Motor Co., 82 N.M. 290, 480 P.2d 404 (Ct. App. 1971).

Administrative hearings not strictly bound by rules. - Administrative hearings,
although patterned after judicial proceedings, are not strictly bound by these rules, and
as such the burden of the state corporation commission is to give a full hearing to such
participants as are interested and as are qualified to appear. To allow testimony to be
taken prior to a public hearing by deposition would be to imperil the right of the public
who may wish to intervene subsequent to such deposition. 1953-54 Op. Att'y Gen. No.
5646.

Election contests are excluded from operation of these rules. Montoya v.
McManus, 68 N.M. 381, 362 P.2d 771 (1961); Trujillo v. Trujillo, 52 N.M. 258, 197 P.2d
421 (1948).



Law reviews. - For article, "The 'New Rules' in New Mexico," see 1 Nat. Resources J.
96 (1961).

For article, "Attachment in New Mexico - Part Il," see 2 Nat. Resources J. 75 (1962).

For survey, "Article VII of the New Probate Code: In Pursuit of Uniform Trust
Administration,” see 6 N.M.L. Rev. 213 (1976).

For article, "Survey of New Mexico Law, 1982-83: Civil Procedure,” see 14 N.M.L. Rev.
17 (1984).

For comment, "Survey of New Mexico Law: Civil Procedure,” see 15 N.M.L. Rev. 157
(1985).

For article, "Separation of Powers and the Judicial Rule-Making Power in New Mexico:
The Need for Prudential Restraints," see 15 N.M.L. Rev. 407 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Actions 8 30; 20 Am. Jur.
2d Courts 8§ 85, 86.

Power of court to adopt general rule requiring pretrial conference as distinguished from
exercising its discretion in each case separately, 2 A.L.R.2d 1061.

Application of civil or criminal procedural rules in federal court proceeding on motion in
nature of writ of error coram nobis, 53 A.L.R. Fed. 762.

1A C.J.S. Actions 8§ 130, 133; 21 C.J.S. Courts 8§ 174 to 177.

1-002. One form of action.
There shall be one form of action to be known as "civil action".
ANNOTATIONS

Compiler's notes. - This rule is deemed to have superseded 105-101, C.S. 1929,
which was substantially the same.

These rules are deemed to have superseded generally 105-102, C.S. 1929, relating to
equitable proceedings in aid of actions at law.

Rules do not purport to abolish distinction between equity and law. Madrid v.
Spears, 250 F.2d 51 (10th Cir. 1957).

No distinct forms of action are necessary or permissible to state a claim. Madrid v.
Spears, 250 F.2d 51 (10th Cir. 1957).



Complaint not dismissed when plaintiff misconceives remedy. - A complaint will
not be dismissed when it sets up a cause of action good either in law or equity, because
the plaintiff has misconceived his remedy. Kingston v. Walters, 14 N.M. 368, 93 P. 700
(1908) (decided under former law).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Actions 8§ 28, 30; 9 Am.
Jur. 2d Bankruptcy § 489.

1A C.J.S. Actions 88 133, 134.

Article 2

Commencement of Action;
Service of Process, Pleadings,
Motions and Orders

1-003. Commencement of action.

A civil action is commenced by filing a complaint with the court. Upon the filing of the
complaint, the clerk shall endorse thereon the time, day, month and year that it is filed.

ANNOTATIONS

Cross-references. - For commencement of action under statutes of limitation, see 37-
1-13 NMSA 1978. For commencement of action by complaint in magistrate court, see
Rule 2-201.

Compiler's notes. - This rule is deemed to have superseded 105-301, C.S. 1929,
which was substantially the same.

Section 37-1-13 NMSA 1978 has no further usefulness, because this rule and Rule 4
(see now Rule 1-004) cover subject and they are, therefore, exclusive. Prieto v. Home
Educ. Livelihood Program, 94 N.M. 738, 616 P.2d 1123 (Ct. App. 1980).

To file a civil action, a complaint must be filed with a court. Zarges v. Zarges, 79
N.M. 494, 445 P.2d 97 (1968).

"Civil action" used interchangeably with "civil case". - Under this rule, the words
"civil action" are broad and used interchangeably with the words "civil case". Baldonado
v. Navajo Freight Lines, 90 N.M. 284, 562 P.2d 1138 (Ct. App.), rev'd on other grounds,
90 N.M. 264, 562 P.2d 497 (1977).

Filing of complaint ministerial act. - The filing of a civil complaint is a mere ministerial
act that can be performed on Sunday. Such a filing ordinarily requires nothing beyond
docketing the complaint and receiving the filing fee. 1961-62 Op. Att'y Gen. No. 61-56.



Lawsuit commences when original plaintiffs file complaint. - The lawsuit involved in
this case was commenced when the original plaintiffs filed their complaint and not when
the original defendants filed their cross-claim. Hughes v. Joe G. Maloof & Co., 84 N.M.
516, 505 P.2d 859 (Ct. App. 1973).

Affidavit in an action of replevin may be treated as complaint, where it contains all
the essential allegations of a complaint. Burnham-Hanna-Munger Dry Goods Co. v. Hill,
17 N.M. 347, 128 P. 62 (1912) (decided under former law).

Court may dismiss case for plaintiff's failure to prosecute with due diligence. -
The statute of limitations is tolled by the timely filing of the complaint but the trial court,
in the exercise of its inherent power and in its discretion, independent of statute, may
dismiss a case for failure to prosecute when it is satisfied that plaintiff has not applied
due diligence in the prosecution of his suit. Prieto v. Home Educ. Livelihood Program,
94 N.M. 738, 616 P.2d 1123 (Ct. App. 1980).

Action pending until its final termination. - An action is to be regarded as pending
from the time of its commencement until its final termination. Baldonado v. Navajo
Freight Lines, 90 N.M. 284, 562 P.2d 1138 (Ct. App.), rev'd on other grounds, 90 N.M.
264, 562 P.2d 497 (1977).

Law reviews. - For article, "Attachment in New Mexico - Part |," see 1 Nat. Resources
J. 303 (1961).

For survey, "Article VII of the New Probate Code: In Pursuit of Uniform Trust
Administration,” see 6 N.M.L. Rev. 213 (1976).

For annual survey of New Mexico law relating to civil procedure, see 12 N.M.L. Rev. 97
(1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Abatement, Survival, and
Revival § 12; 1 Am. Jur. 2d Actions § 86; 20 Am. Jur. 2d Courts § 143; 61A Am. Jur. 2d
Pleading 8§ 350; 62 Am. Jur. 2d Process § 5.

Bond of contractor, what constitutes commencement of action on, within meaning of
statute as to time when action may be brought by laborers or materialmen, 119 A.L.R.
274.

Tolling of statute of limitations where process is not served before expiration of limitation
period, as affected by statutes defining commencement of action, or expressly relating
to interruption of running of limitations, 27 A.L.R.2d 236.

Failure to make return as affecting validity of service or court's jurisdiction, 82 A.L.R.2d
668.



1A C.J.S. Actions 88 240, 241; 21 C.J.S. Courts 8§ 80; 71 C.J.S. Pleading 88 407 to 411;
72 C.J.S. Process § 3.

1-004. Process.

A. Summons; issuance. Upon the filing of the complaint, the clerk shall forthwith issue
a summons and deliver it for service. Upon the request of the plaintiff separate or
additional summons shall issue against any defendants. Any defendant may waive the
issuance or service of summons.

B. Summons; execution; form. The summons shall be signed by the clerk, issued
under the seal of the court, be directed to the defendant, and must contain:

(1) the name of the court in which the action is brought, the name of the county in which
the complaint is filed, the docket number of the case, the name of the first party on each
side, with an appropriate indication of the other parties, and the name of each party to
whom the summons is directed,;

(2) a direction that the defendant serve a responsive pleading or motion within thirty (30)
days after service of the summons, and file the same, all as provided by law, and a
notice that unless the defendant so serves and files a responsive pleading or motion,
the plaintiff will apply to the court for the relief demanded in the complaint;

(3) the name and address of the plaintiff's attorney, if any, shall be shown on every
summons, otherwise the plaintiff's address;

(4) the summons may be in the following form, to wit:
SUMMONS
(name of court)
(caption of case)
THE STATE OF NEW MEXICO

TO: e, , defendant ..........c............
GREETINGS:
You are hereby directed to serve a pleading or motion in response to the complaint
within thirty (30) days after service of this summons, and file the same, all as provided

by law.

You are notified that, unless you so serve and file a responsive pleading or motion, the
plaintiff will apply to the court for the relief demanded in the complaint.



Attorney or attorneys for plaintiff:
Address of attorneys for plaintiff

(or of plaintiff, if no attorney):

WITNESS, the Honorable .......c.uiieiieeinennn. , district judge
of the ............. judicial district court of the State of New
Mexico, and the seal of the district court of
..................... County, this ....... day of

.............. , A.D., 19.......
.............................................................. ,
Clerk

T ’
Deputy

(The summons may also include appropriate forms for return of
service.)

C. Summons; service of copy. A copy of the summons with copy of
complaint attached shall be served together. The plaintiff shall
furnish the person making service with such copies as are
necessary.

D. Summons; by whom served. In civil actions any process may be
served by the sheriff of the county where the defendant may be
found, or by any other person who is over the age of eighteen
(18) years and not a party to the action, except for writs of
attachment, writs of replevin, and writs of habeas corpus, which
shall be served by any person not a party to the action over the
age of eighteeen (18) years who may be especially designated by
the court to perform such service, or by the sheriff of the
county where the property or person may be found.

E. Summons; service by mail. A summons and complaint may be
served upon a defendant of any class referred to in Subparagraph
(1) or (2) of Paragraph F of this rule by mailing a copy of the
summons and of the complaint (by first-class mail, postage



prepaid) to the person to be served, together with two (2)
copies of a notice and acknowledgement conforming with the form
set out below and a return envelope, postage prepaid, addressed
to the sender. If no acknowledgement of service under this
subdivision of this rule is received by the sender within twenty
(20) days after the date of mailing, service of such summons and
complaint shall be made by a person authorized by Paragraph D of
this rule, in the manner prescribed by Subparagraph (1) or (2)
of Paragraph F of this rule. Unless good cause is shown for not
doing so, the court shall order the payment of the costs of
personal service by the person served if such person does not
complete and return within twenty (20) days after mailing the
notice and acknowledgement of receipt of summons.

The form of the notice and acknowledgement of receipt of summons
and complaint shall be substantially as follows:

NOTICE AND RECEIPT OF SUMMONS AND COMPLAINT
(name of court)
caption of case
NOTICE
TO: (insert the name and address of the person to be served)

The enclosed summons and complaint are served pursuant to
Paragraph E of Rule 1-004 of the New Mexico Rules of Civil
Procedure.

You must sign and date the receipt. If you are served on behalf
of a corporation, unincorporated association (including a
partnership) or other entity, you must indicate under your
signature your relationship to that entity. If you are served on
behalf of another person and you are authorized to receive
process, you must indicate under your signature your position or
title.

If you do not complete and return the form to the sender within
twenty (20) days, you (or the party on whose behalf you are
being served) may be required to pay any expenses incurred in
serving a summons and complaint in any other manner permitted by
law.

If you do complete and return this form, you (or the party on
whose behalf you are being served) must answer the complaint



within thirty (30) days of the date upon which this notice was

mailed, which appears below. If you fail to do so, judgment by

default may be taken against you for the relief demanded in the
complaint.

I declare, under penalty of perjury, that this Notice and
Receipt of Summons and Complaint was mailed on (insert date).

Date of Signature
RECEIPT OF SUMMONS AND COMPLAINT

I received a copy of the summons and complaint in the above-
captioned matter at (insert address).

Relationship to Entity/Authority to
Receive Service of Process

Date of Signature

F. Summons; how served. Service shall be made as follows:

(1) upon an individual other than a minor or an incapacitated
person by delivering a copy of the summons and of the complaint
to him personally; or if the defendant refuses to receive such,



by leaving same at the location where he has been found; and if
the defendant refuses to receive such copies or permit them to
be left, such action shall constitute wvalid service. If the
defendant be absent, service may be made by delivering a copy of
the process or other papers to be served to some person residing
at the usual place of abode of the defendant who is over the age
of fifteen (15) years; and if there be no such person available
or willing to accept delivery, then service may be made by
posting such copies in the most public part of the defendant's
premises, and by mailing to the defendant at his last known
mailing address copies of the process;

(2) upon domestic or foreign corporation by delivering a copy of
the summons and of the complaint to an officer, a managing or a
general agent, or to any other agent authorized by appointment
or by law to receive service of process and, if the agent is one
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the defendant; upon a
partnership by delivering a copy of the summons and of the
complaint to any general partner; and upon other unincorporated
association which is subject to suit under a common name, by
delivering a copy of the summons and of the complaint to an
officer, a managing or general agent, or to any other agent
authorized by appointment or by law to receive service of
process and, if the agent is one authorized by law to receive
service and the statute so requires, by also mailing a copy to
the unincorporated association. If the person refuses to receive
such copies, such action shall constitute valid service. If none
of the persons mentioned is available, service may be made by
delivering a copy of the process or other papers to be served at
the principal office or place of business during regular
business hours to the person in charge thereof;

(3) upon the State of New Mexico:

(a) in any action in which the State of New Mexico is named a
party defendant, by delivering a copy of the summons and of the
complaint to the governor and to the attorney general;

(b) in any action in which a branch, agency, bureau, department,
commission or institution of the state is named a party
defendant, by delivering a copy of the summons and of the
complaint to the head of the branch, agency, bureau, department,
commission or institution and to the attorney general;

(c) in any action in which an officer, official, or employee of
the state or one of its branches, agencies, bureaus,



departments, commissions or institutions is named a party
defendant, by delivering a copy of the summons and of the
complaint to the officer, official or employee and to the
attorney general;

(d) in garnishment actions, service of writs of garnishment
shall be made on the department of finance and administration,
on the attorney general and on the head of the branch, agency,
bureau, department, commission or institution. A copy of the
writ of garnishment shall be delivered or mailed by registered
or certified mail to the defendant employee;

(e) service of process on the governor, attorney general,
agency, bureau, department, commission or institution or head
thereof may be made either by delivering a copy of the summons
and of the complaint to the head or to his receptionist. Where
an executive secretary is employed, he shall be considered as
the head;

(4) upon any county by delivering a copy of the summons and of
the complaint to the county clerk, who shall forthwith notify
the district attorney of the judicial district in which the
county sued is situated;

(5) upon a municipal corporation by delivering a copy of the
summons and of the complaint to the city clerk, town clerk or
village clerk, who in turn shall forthwith notify the head of
the commission or other form of governing body;

(6) upon the board of trustees of any land grant referred to in
Sections 49-1-1 through 49-10-6 NMSA 1978, process shall be
served upon the president or in his absence upon the secretary
of such board;

(7) upon a minor, whenever there shall be a conservator of the
estate or guardian of the person of such minor, by delivering a
copy of the summons and of the complaint to the conservator or
guardian. Service of process so made shall be considered as
service upon the minor. In all other cases process shall be
served by delivering a copy of the summons and of the complaint
to the minor, and if the minor is living with an adult a copy of
the summons and of the complaint shall also be delivered to the
adult residing in the same household. In all cases where a
guardian ad litem has been appointed, a copy of the summons and
of the complaint shall be delivered to such representative, in
addition to serving the minor as herein provided;



(8) upon an incapacitated person, whenever there shall be a
conservator of the estate or guardian of the person of such
incapacitated person, by delivering a copy of the summons and of
the complaint to the conservator or guardian. Service of process
so made shall be considered as service upon the ward. In all
other cases process shall be served upon the ward in the same
manner as upon competent persons;

(9) upon a personal representative, guardian, conservator,
trustee or other fiduciary in the same manner as provided in
Subparagraph (1) or (2) of this paragraph as may be
appropriate.

Service shall be made with reasonable diligence, and the
original summons with proof of service shall be returned to the
clerk of the court from which it was issued.

G. Return. The person serving the process shall make proof of
service thereof to the court promptly and in any event within
the time during which the person served must respond to the
process. When service is made by the sheriff (or his deputy) of
the county in New Mexico, proof thereof shall be by certificate;
and when made by a person other than a sheriff (or his deputy)
of a New Mexico county, proof thereof shall be made by
affidavit. If service is made under Paragraph E of this rule,
return shall be made by the sender's filing with the court the
acknowledgement received pursuant to such paragraph. Where
service within the state includes mailing, the return shall
state the date and place of mailing. Failure to make proof of
service shall not affect the validity of service.

H. Service by publication. In actions where the relief sought
does not require personal service and the party to be served is
so situated that process cannot be personally served upon him
within the state, or in situations where the party to be served
is a New Mexico resident who, by deliberately concealing himself
to avoid service of process, has effectively prevented service
on him in the manner provided in Paragraph F of this rule,
service by publication shall be as follows:

(1) In any such action or proceeding, the clerk of the court
shall cause to be issued a notice of the pendency of said action
or proceeding upon the filing by plaintiff, his agent or
attorney, of a sworn pleading or affidavit stating that any
defendant (whether an individual, corporation, partnership or
association): resides or has gone out of the state; or has
concealed himself within the state; or, in appropriate cases,



has deliberately concealed himself to avoid service of process
and thereby has effectively prevented service on him; or his
whereabouts cannot be discovered after due inquiry and search
has been made; or is in any manner situated so that the process
cannot be served upon him or them in the State of New Mexico.

(2) Said notice shall contain the names of the plaintiff and the
defendant to the cause, or if there is more than one defendant
to the cause, the notice shall contain the name of said
plaintiff and the names of the defendants against whom
constructive service is sought to be obtained; except as
hereinafter provided, said notice shall contain also the name of
the court in which said cause is pending and a statement of the
general objects of the action; shall show the name of
plaintiff's attorney, with his office or post office address;
and shall notify each defendant that unless he files a
responsive pleading or motion within the time required, judgment
or other appropriate relief will be rendered in said cause
against him by default. Said notice shall be signed by said
clerk under the seal of the said court.

(3) The notice shall be published in some newspaper published in
the county where the cause is pending; or, if there be no
newspaper published in said county, then in some newspaper in
general circulation in said county.

(4) The publication of said notice shall be proved by the
affidavit of the publisher, manager or agent of said newspaper,
and the same shall be taken and considered as sufficient service
of process and valid in law, and the plaintiff thereupon may
prosecute his said cause to a final judgment under the same.

(5) It shall not be necessary in stating the general object of
the action in any such notice specifically to describe any real
property which may be involved in such action, but in all such
notices it shall be sufficient to refer to such property merely
as "the property described in the complaint in said cause", and
to specify the county in which the land is situate and the
sections, township and range in which it is situate, if it be on
land which has been officially surveyed by section, or the land
granted in which it is located if in a Spanish or Mexican grant,
or the name of the city, town or village in which it is located,
if it be in a municipality.

(6) In suits to quiet title or in other proceedings where
unknown heirs are parties, or where the defendants are
designated by name, if living, or if deceased, are designated as



the unknown heirs of such named party, it shall be sufficient to
use the following form in the complaint and in the notice of
pendency of action: "Unknown heirs of the following named
deceased persons"; then following with the names of the various
deceased persons whose unknown heirs are sought to be served;
and as to parties named in the alternative: "The following named
defendants by name, if living; if deceased, their unknown
heirs". Then name such persons.

(7) In case it may be necessary to make a further publication by
reason of omission or misnaming of parties, such further
publication shall conform to the first publication, except that
in addition to the first named defendant to the cause only such
omitted or misnamed parties need be named against whom
substituted service is sought to be obtained.

I. Affidavit of residence; copy of process to be mailed. When
the residence of the defendant in the cases mentioned in
Paragraph H of this rule is known to the affiant, the same shall
be stated in the affidavit, and if such residence is not known,
that fact shall be stated. When the residence of any defendant
is known, the plaintiff, his agent or attorney, shall, not less
than thirty-five (35) days before rendition of final judgment or
decree in the cause, deposit a copy of the summons and complaint
in the post office, postage prepaid, directed to such defendant
at his place of residence as stated in such affidavit or
pleading. Proof of mailing shall be made by affidavit of the
person mailing such copies, filed in the cause.

J. Service of summons outside of state equivalent to
publication. Personal service of a copy of the summons and of
the complaint out of the state shall be equivalent to service by
publication and mailing as provided for by Paragraphs H and I of
this rule. The defendant so served shall be required to respond
as required by law on or before thirty (30) days from the date
of service. Return of such service shall be made by affidavit of
the person making same.

K. Alias process. When any process has not been returned, or has
been returned without service, or has been improperly served, it
shall be the duty of the clerk, upon the application of any
party to the suit, to issue other process as the party applying
may direct.

L. Service; applicable statute. Where no provision is made in
these rules for service of process, process shall be served as
provided for by any applicable statute.



M. Definitions. Wherever the terms "summons", "process",
"service of process" or similar terms are used, such shall
include the summons, complaint and any other papers required to
be served.

[As amended, effective January 1, 1987.]

ANNOTATIONS
|. General Consideration.

Cross-references. - As to execution of process of probate court by sheriff, see 4-41-13
NMSA 1978. As to sheriff's fees, see 4-41-16 NMSA 1978. As to service on counties,
see 4-46-2 NMSA 1978. As to service in proceeding to remove local officer, see 10-4-5
NMSA 1978. As to service of process on nonresident public contractors, see 13-4-21 to
13-4-23 NMSA 1978. As to legal newspapers, see 14-11-2 NMSA 1978. As to time and
manner for publication of notice of pending suit, see 14-11-10 NMSA 1978. As to
service of process in suits against adverse claimants to lands in townsites, see 19-4-24
NMSA 1978. As to resisting or obstructing service being a petty misdemeanor, see 30-
22-1 NMSA 1978. As to free process on proper showing of indigency, see 34-6-27
NMSA 1978. As to issuance of process by probate judges, see 34-7-13 NMSA 1978. As
to issuance and service of process in garnishment, see 35-12-2, 35-12-19 NMSA 1978.
As to service when action is revived against nonresident, see 37-2-9 NMSA 1978. As to
service by superintendent of insurance, see 38-1-8 NMSA 1978. As to service on
domestic corporation, see 38-1-5, 53-11-14 NMSA 1978. As to service on foreign
corporation, see 38-1-6, 53-17-9 to 53-17-11 NMSA 1978. As to when personal service
may be made outside state, and its effect, see 38-1-16 NMSA 1978. As to service on
nonresident motorists, see 38-1-16, 66-5-103, 66-5-104 NMSA 1978. As to suits against
partnerships, see 38-4-5 NMSA 1978. As to service by publication in suit for specific
performance of real estate contract, see 42-7-2, 42-7-3 NMSA 1978. As to service of
writ of habeas corpus, see 44-1-32 to 44-1-34 NMSA 1978. As to notice in probate
proceedings, see 45-1-401 to 45-1-404 NMSA 1978. As to service on trustees of land
grants generally, see 49-1-17 NMSA 1978. As to service on trustees of Chaperito land
grants, see 49-3-2 NMSA 1978. As to service on trustees of land grants in Dona Ana
County, see 49-5-2 NMSA 1978. As to free process for labor commissioner in wage
claim actions, see 50-4-12 NMSA 1978. As to service on unincorporated association,
see 53-10-6 NMSA 1978. As to chairman of corporation commission being agent for
service on producer, distributor, manufacturer or seller of motion pictures, see 57-5-18
NMSA 1978. As to agent for service on railroad or communication company in
corporation commission proceedings, see 63-7-3 NMSA 1978.

Effective dates. - Pursuant to an order of the supreme court dated September 16,
1986, the above provisions of this rule are effective for cases filed on or after January 1,
1987.



Compiler's notes. - Paragraph A of this rule is deemed to have superseded 105-302,
C.S. 1929, which was substantially the same.

Paragraph B of this rule is deemed to have superseded 105-303, C.S. 1929, which was
substantially the same.

Paragraph C of this rule is deemed to have superseded 105-304, C.S. 1929, which
dealt with the same subject.

Paragraph D of this rule is deemed to have superseded 105-306, 105-314 and 105-315,
C.S. 1929, which were substantially the same.

Paragraph F(1) and the last paragraph of said paragraph of this rule are deemed to
have superseded 105-306, C.S. 1929, which dealt with the same subject matter.

Paragraph F(2) of this rule is deemed to have superseded 32-195, C.S. 1929, which
dealt with the same subject matter.

Paragraph F(4) is derived from 32-3702, C.S. 1929, compiled as 4-46-2 NMSA 1978.

Paragraph F(6) of this rule is derived from 29-117, C.S. 1929, compiled as 49-1-17
NMSA 1978.

Paragraph G of this rule is deemed to have superseded 105-306 and 105-307, C.S.
1929, which dealt with the same subject matter.

Paragraphs H(1) through (6) of this rule are deemed to have superseded former Trial
Court Rule 105-308, which was deemed to have superseded 105-308, C.S. 1929, which
was substantially the same as the first paragraph and Subparagraphs (1) through (4).

Paragraph H(7) of this rule is deemed to have superseded 105-309, C.S. 1929, which
was identical therewith.

Paragraph | of this rule is deemed to have superseded former Trial Court Rule 105-310,
which was deemed to have superseded 105-310, C.S. 1929, which was substantially
the same.

Paragraph J of this rule is deemed to have superseded 105-312, C.S. 1929, which was
substantially the same.

Paragraph K of this rule is deemed to have superseded 105-313, C.S. 1929, which was
substantially the same.

Section 37-1-13 NMSA 1978 has no further usefulness because Rule 3 (see now
Rule 1-003) and this rule cover subject and are exclusive. Prieto v. Home Educ.
Livelihood Program, 94 N.M. 738, 616 P.2d 1123 (Ct. App. 1980).



Court may dismiss case for plaintiff's failure to prosecute with due diligence. -
The statute of limitations is tolled by the timely filing of the complaint but the trial court,
in the exercise of its inherent power and in its discretion, independent of statute, may
dismiss a case for failure to prosecute when it is satisfied that plaintiff has not applied
due diligence in the prosecution of his suit. Prieto v. Home Educ. Livelihood Program,
94 N.M. 738, 616 P.2d 1123 (Ct. App. 1980).

Including situation where original complaint named John Doe defendants. - The
filing of an original complaint naming John Doe defendants does not toll the running of
the statute of limitation against the defendants added in an amended complaint where
there is a lack of reasonable diligence in proceeding against the John Doe defendants.
DeVargas v. State ex rel. New Mexico Dep't of Cors., 97 N.M. 447, 640 P.2d 1327 (Ct.
App. 1981).

Notice of suggestion of death. - If the court has not acquired personal jurisdiction over
the persons to be served with a Rule 25(a)(1) (now Rule 1-025A(1)) suggestion of
death, then this rule is the proper mechanism to effectuate proper notice, because the
latter rule is jurisdictionally rooted. Jones v. Montgomery Ward & Co., 104 N.M. 636,
725 P.2d 836 (Ct. App. 1985).

Where the plaintiff died before the case went to trial, his attorney was not the proper
party, either under this rule or under Rule 5 (now Rule 1-005), to receive notice of
suggestion of death so as to trigger the 90-day period for substitution of parties provided
under Rule 25 (now Rule 1-025). Jones v. Montgomery Ward & Co., 104 N.M. 636, 725
P.2d 836 (Ct. App. 1985).

Law reviews. - For article, "Annulment of Marriages in New Mexico," see 1 Nat.
Resources J. 146 (1961).

For article, "Attachment in New Mexico - Part I," see 1 Nat. Resources J. 303 (1961).
For article, "Attachment in New Mexico - Part 11," see 2 Nat. Resources J. 75 (1962).

For article, "Survey of New Mexico Law, 1979-80: Civil Procedure,” see 11 N.M.L. Rev.
53 (1981).

For annual survey of New Mexico law relating to administrative law, see 12 N.M.L. Rev.
1(1982).

For annual survey of New Mexico law relating to civil procedure, see 12 N.M.L. Rev. 1
(1982).

For annual survey of New Mexico law relating to civil procedure, see 13 N.M.L. Rev.
251 (1983).



For article, "Survey of New Mexico Law, 1982-83: Civil Procedure," see 14 N.M.L. Rev.
17 (1984).

For annual survey of civil procedure in New Mexico, see 18 N.M.L. Rev. 287 (1988).
For annual survey of New Mexico law of civil procedure, 19 N.M.L. Rev. 627 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Associations and Clubs 8
56; 19 Am. Jur. 2d Corporations § 2192; 36 Am. Jur. 2d Foreign Corporations 88 516 to
582; 56 Am. Jur. 2d Municipal Corporations, Counties and Other Political Subdivisions §
854; 62 Am. Jur. 2d Process 88 1, 5, 7 to 20, 31 to 33, 38, 41 to 52, 59 to 62, 65, 70,
109, 111 to 129, 131, 132, 164 to 182; 73 Am. Jur. 2d Sundays and Holidays 88 108,
126; 80 Am. Jur. 2d Wills § 933.

Sufficiency of jurat or certificate of affidavit for publication, 1 A.L.R. 1573; 116 A.L.R.
587.

Defects or informalities as to appearance or return day in summons or notice of
commencement of action, 6 A.L.R. 841; 97 A.L.R. 746.

Power to amend nunc pro tunc return of service of summons in divorce suit, 7 A.L.R.
1148.

Validity of statutory provision for attorney's fees in favor of nonresidents served by
publication, 11 A.L.R. 896; 90 A.L.R. 530.

Nature or subject matter of the action or proceeding in which the process issues as
affecting immunity of nonresident suitor or witness, 19 A.L.R. 828.

Failure of affidavit for publication of service to state the facts required by statute as
subjecting the judgment to collateral attack, 25 A.L.R. 1258.

Service of process upon actual agent of foreign corporation in action based on
transactions outside of state, 30 A.L.R. 255; 96 A.L.R. 366.

Formality in authentication of process, 30 A.L.R. 700.
Constitutionality of statute providing for substituted or constructive service upon
nonresident in action for tort in connection with operation of automobile, 35 A.L.R. 951;

57 A.L.R. 1239; 99 A.L.R. 130.

Jurisdiction of suit to remove cloud or quiet title upon constructive service of process
against nonresident, 51 A.L.R. 754.

Attack by defendant upon attachment or garnishment as an appearance subjecting him
personally to jurisdiction, 55 A.L.R. 1121; 129 A.L.R. 1240.



Nonresident requested or required to remain in state pending investigation of accident,
59 A.L.R. 51.

Waiver of immunity from service of summons by failure to attack service, or to follow up
an attack, before judgment entered, 68 A.L.R. 1469.

May suit for injunction against nonresident rest upon constructive service or service out
of state, 69 A.L.R. 1038.

Domicil or status of national corporation for purpose of service of process in action in
state court, 69 A.L.R. 1351; 88 A.L.R. 873.

May proceedings to have incompetent person declared insane and to appoint
conservator or committee of his person or estate rest on constructive service by
publication, 77 A.L.R. 1229; 175 A.L.R. 1324,

Constitutionality, construction and applicability of statutes as to service of process on
unincorporated association, 79 A.L.R. 305.

Joint stock companies as "corporations" for service of process, 79 A.L.R. 316.
Application for removal of cause before issuance of process, 82 A.L.R. 515.

Construction of provisions of statute as to constructive or substituted service on
nonresident motorist regarding mailing copy of complaint, 82 A.L.R. 772; 96 A.L.R. 594;
125 A.L.R. 457; 138 A.L.R. 1464, 155 A.L.R. 333.

Public policy as ground for exemption of legislators from service of civil process, 85
A.L.R. 1340; 94 A.L.R. 1475.

Attorney’s liability to one other than client for damage resulting from issuance or service
of process, 87 A.L.R. 178.

May presence within state of bonds or other evidence of indebtedness or title sustain
jurisdiction to determine rights or obligations in them in proceeding quasi in rem and
without personal jurisdiction over parties affected, 87 A.L.R. 485.

Right to release judgment entered on unauthorized appearance for defendant by
attorney as affected by service of process on defendant, 88 A.L.R. 69.

Constitutionality, construction and effect of statute providing for service of process upon
statutory agent in actions against foreign corporations, as regards communication to
corporation of fact of service, 89 A.L.R. 658.



Power of state to provide for service, other than personal, of process upon nonresident
individual doing business within the state so as to subject him to judgment in personam,
91 A.L.R. 1327.

Service of process by publication against nonresident in suit for specific performance of
contract relating to real property within state, 93 A.L.R. 621; 173 A.L.R. 985.

Immunity of nonresident from service of process while in state for purpose of
compromising or settling controversy, 93 A.L.R. 872.

Immunity of legislators from service of civil process, 94 A.L.R. 1470.

Necessity of summons to persons affected by proceedings to purge voter's registration
lists, 96 A.L.R. 1041.

Defects or informalities as to appearance or return day in summons or notice of
commencement of action, 97 A.L.R. 746.

Liability of officer or his bond for neglect of deputy or assistant to make return of
process, 102 A.L.R. 184; 116 A.L.R. 1064; 71 A.L.R.2d 1140.

Return of service of process in action in personam showing personal or constructive
service in state as subject to attack by showing that defendant was a nonresident and
was not served in state, 107 A.L.R. 1342.

Voluntary submission to service of process as collusion in divorce suit, 109 A.L.R. 840.
Service of process on officer or agent whose presence in state has been induced by
fraud or misrepresentation in action against foreign corporation doing business in state,

113 A.L.R. 157.

Notification of corporation by improper person on whom process is served in action
against foreign corporation doing business in state, 113 A.L.R. 170.

Admission of service in action against foreign corporation doing business in state, 113
A.L.R. 170.

Construction, application and effect of clause "outstanding" in state in statute relating to
designation of agent for service of process upon foreign corporation, 119 A.L.R. 871.

Amendment of process by changing description or characterization of party from
corporation to individual, partnership or other association, 121 A.L.R. 1325.

Amendment of process or pleading by changing or correcting mistake in name of party,
124 A.L.R. 86.



Substituted service, service by publication or service out of state in action in personam
against resident or domestic corporation as contrary to due process of law, 132 A.L.R.
1361.

Summons as amendable to cure error or omission in naming or describing court or
judge or place of court's convening, 154 A.L.R. 1019.

Who is subject to constructive or substituted service of process under statutes providing
for such service on nonresident motorist, 155 A.L.R. 333; 53 A.L.R.2d 1164.

Suits and remedies against alien enemies, 156 A.L.R. 1448; 157 A.L.R. 1449.

Service of process on consul in matters relating to decedent's estate in which his
nonresident national has an interest, 157 A.L.R. 124.

Effect of time of execution of waiver of service of process, 159 A.L.R. 111.

Suit to determine ownership, or protect rights, in respect of instruments not physically
within state but relating to real estate therein as one in rem or quasi in rem, jurisdiction
of which may rest upon constructive service, 161 A.L.R. 1073.

Constructive service of process upon nonresident in action to set aside judgment, 163
A.L.R. 504.

Injunction pendente lite in action for divorce or separation, constructive and substituted
service of process, 164 A.L.R. 354.

Jurisdiction to render judgment for arrearage of alimony without personal service upon
the defendant of whom court has jurisdiction in the original divorce suit, 168 A.L.R. 232.

Leaving process at residence as compliance with requirement that party be served
"personally” or "in person,"” "personally served," etc., 172 A.L.R. 521.

Constructive service of process against nonresident in suit for specific performance of
contract relating to real property within state, 173 A.L.R. 985.

Necessity, in service by leaving process at place of abode, etc., of leaving a copy of
summons for each party sought to be served, 8 A.L.R.2d 343.

Validity of service of process on agent designated pursuant to Federal Motor Car Act, 8
A.L.R.2d 823.

What amounts to doing business in a state within statute providing for service of
process in action against nonresident natural person or persons doing business in state,
10 A.L.R.2d 200.



Jurisdiction of suit involving trust as affected by service, 15 A.L.R.2d 610.

Constitutionality and construction of statute authorizing constructive or substitute
service of process on foreign representative of deceased nonresident driver of motor
vehicle in action arising out of accident occurring in state, 18 A.L.R.2d 544.

Immunity of nonresident defendant in criminal case from service of process, 20
A.L.R.2d 163.

Setting aside default judgment for failure of statutory agent on whom process was
served to notify defendant, 20 A.L.R.2d 1179.

Sufficiency of affidavit as to due diligence in attempting to learn whereabouts of party to
litigation, for the purpose of obtaining service by publication, 21 A.L.R.2d 929.

Validity of legislation relating to publication of legal notices, 26 A.L.R.2d 655.

Who is an "agent authorized by appointment” to receive service of process within
purview of Federal Rules of Civil Procedure and similar state rules and statutes, 26
A.L.R.2d 1086.

Tolling of statute of limitations where process is not served before expiration of limitation
period, as affected by statutes defining commencement of action, or expressly relating
to interruption of running of limitations, 27 A.L.R.2d 236.

What constitutes action affecting personal property within district of suit, so as to
authorize service by publication on nonresident defendants under 28 U.S.C. § 1655, 30
A.L.R.2d 208.

Appealability of order overruling or sustaining motion to quash or set aside service of
process, 30 A.L.R.2d 287.

Omission of signature of issuing officer on civil process or summons as affecting
jurisdiction of the person, 37 A.L.R.2d 928.

Service of process on person in military service by serving person at civilian abode or
residence, or leaving copy there, 46 A.L.R.2d 1239.

Difference between date of affidavit for service by publication and date of filing or of
order for publication as affecting validity of service, 46 A.L.R.2d 1364.

Sufficiency of affidavit made by attorney or other person on behalf of plaintiff for
purpose of service by publication, 47 A.L.R.2d 423.

Service of process upon dissolved domestic corporation in absence of express statutory
direction, 75 A.L.R.2d 1399.



Who may serve writ, summons or notice of garnishment, 75 A.L.R.2d 1437.

State's power to subject nonresident individual other than a motorist to jurisdiction of its
courts in action for tort committed within state, 78 A.L.R.2d 397.

Failure to make return as affecting validity of service or court's jurisdiction, 82 A.L.R.2d
668.

Immunity of nonresident from service of process in suit related to suit in which he is a
witness, party, etc., 84 A.L.R.2d 421.

Manner of service of process upon foreign corporation which has withdrawn from state,
86 A.L.R.2d 1000.

Place or manner of delivering or depositing papers under statutes permitting service of
process by leaving copy at usual place of abode or residence, 87 A.L.R.2d 1163.

Sufficiency of designation of court or place of appearance in original civil process, 93
A.L.R.2d 376.

Statutory service on nonresident motorists: return receipts, 95 A.L.R.2d 1033.

Attack on personal service as having been obtained by fraud or trickery, 98 A.L.R.2d
551.

Mistake or error in middle initial or middle name of party as vitiating or invalidating civil
process, summons or the like, 6 A.L.R.3d 1179.

Attorney representing foreign corporation in litigation as its agent for service of process
in unconnected actions or proceedings, 9 A.L.R.3d 738.

Jurisdiction on constructive or substituted service in suit for divorce or alimony to reach
property within state, 10 A.L.R.3d 212.

Civil liability of one making false or fraudulent return of process, 31 A.L.R.3d 1393.

Construction of phrase "usual place of abode," or similar terms referring to abode,
residence or domicil, as used in statutes relating to service of process, 32 A.L.R.3d 112.

Validity of service of summons or complaint on Sunday or holiday, 63 A.L.R.3d 423.

In personam jurisdiction over nonresident director of forum corporation under long-arm
statutes, 100 A.L.R.3d 1108.

Validity of substituted service of process upon liability insurer of unavailable tortfeasor,
17 A.L.R.4th 918.



7 C.J.S. Associations § 49; 19 C.J.S. Corporations 88 1305, 1309; 20 C.J.S.
Corporations § 1941; 20 C.J.S. Counties § 329; 68 C.J.S. Partnership § 213; 72 C.J.S.
Process § 1 et seq.; 83 C.J.S. Sunday 88 42 to 44; 95 C.J.S. Wills § 369.

Il. Form of Summons.

Writ of replevin accomplishes same function as summons. - Where it was
contended that no summons having been issued and served, the court was without
jurisdiction of the defendant and the judgment was void, but a writ of replevin was
issued by the clerk and served by the sheriff, the supreme court held that the writ of
replevin in an action of replevin accomplishes the same function in process as does a
summons in an ordinary civil action and affirmed the judgment. Citizens Bank v.
Robinson Bros. Wrecking, 76 N.M. 408, 415 P.2d 538 (1966).

Proper form is presumed. - Under former statute it was held that where phraseology
of summons did not appear from the record, it would be presumed that the clerk issued
the summons in statutory form. Bourgeious v. Santa Fe Trail Stages, Inc., 43 N.M. 453,
95 P.2d 204 (1939).

General appearance waives failure to endorse attorney's name. - Failure to endorse
the name of plaintiff's counsel was waived by a general appearance. Boulder, Colo.,
Sanitorium v. Vanston, 14 N.M. 436, 94 P. 945 (1908).

Ill. Service of Process.
A. In General.

Two functions are served by service by personal delivery of the papers within the
state: (1) it shows that defendant has an appropriate relationship to the state and is
within the power of the court generally; and (2) it gives the defendant notice of the
proceeding against him. Clark v. LeBlanc, 92 N.M. 672, 593 P.2d 1075 (1979).

Due process requires that summons be served in a manner reasonably calculated to
bring the proceedings to the defendant's attention. Moya v. Catholic Archdiocese, 92
N.M. 278, 587 P.2d 425 (1978), rev'd on other grounds, 107 N.M. 245, 755 P.2d 583
(1988).

Facts and circumstances of each case determine proper service. - Whether a
summons was served in a manner reasonably calculated to bring the proceeding to the
defendant's attention depends upon the facts and circumstances of each case. Moya v.
Catholic Archdiocese, 107 N.M. 245, 755 P.2d 583 (1988).

Service reasonably calculated to give notice. - Fundamental due process requires
service reasonably calculated to give parties notice, and the lack of such notice cannot
be cured by an entry of a general appearance after entry of default judgment. Abarca v.
Hanson, 106 N.M. 25, 738 P.2d 519 (Ct. App. 1987).



Former provisions were inapplicable to garnishment. - Former statute applied to the
summons in the ordinary civil case and not to the process of garnishment. Upjohn Co. v.
Board of Comm'rs, 25 N.M. 526, 185 P. 279 (1919) (See now 35-12-2, 35-12-19 NMSA
1978).

Service separately provided for by statute. - Section 72-7-1B NMSA 1978
specifically deals with the time limits for serving a notice of appeal from a decision of the
state engineer and is controlling over this section. The trial courts are without authority
to extend a period of time fixed by statute. Garbagni v. Metropolitan Inv., Inc., 110 N.M.
436, 796 P.2d 1132 (Ct. App. 1990).

Process may be served on Indian allotments. - Federal statutory provisions do not
preempt New Mexico authority to serve process on Indian allotments where the process
served is in a case which involves neither the allotted land nor the status of the allottee
as allottee. Great Am. Ins. Co. v. Brown, 86 N.M. 336, 524 P.2d 199 (Ct. App. 1974).

Formerly, service in election contests had to be by sheriff. - Under former
provisions a reply in an election contest proceeding had to be served by the sheriff, or,
in a case of his disqualification, by someone specially appointed to act. Gallagher v.
Linwood, 30 N.M. 211, 231 P. 627 (1924) (decided before election contests were made
subject to Rules of Civil Procedure).

A 19-year-old minor could legally serve citations, was fully capable of properly
evaluating the facts which came to her personal knowledge and was legally competent
to establish the charges complained of. City of Alamogordo v. Harris, 65 N.M. 238, 335
P.2d 565 (1959).

But now civil process servers need not be law enforcement officers. - Subdivision
(e)(1) (see now Paragraph D) provides that civil service need not be made by a
deputized law enforcement officer whose functions include the prevention and detection
of crime and the enforcement of the laws of the State of New Mexico. Thus civil process
servers who do not function as police officers need not be certified by the law
enforcement academy. 1976 Op. Att'y Gen. No. 76-7.

Requirements of Paragraph F(1) satisfied. - Summons and complaint were served in
a manner reasonably calculated to bring the proceeding to defendant's attention, where
rolled-up copies of the summons and complaint were attached to the handle of
defendant's front porch door by a rubber band, and defendant took them inside the
house and read them. Moya v. Catholic Archdiocese, 107 N.M. 245, 755 P.2d 583
(1988).

Requirements of Paragraph F(1) not met. - A justice of the peace (now magistrate) is
charged with the knowledge that posting a summons on a bulletin board in the county
courthouse is not proper service. Galindo v. Western States Collection Co., 82 N.M.
149, 477 P.2d 325 (Ct. App. 1970).



Defendant is "found"” when served only if he is there voluntarily and not by reason
of plaintiff's fraud, artifice or trick for the purpose of obtaining service. Empire Fire &
Marine Ins. Co. v. Lee, 86 N.M. 739, 527 P.2d 502 (Ct. App. 1974).

As where he comes in answer to sheriff's telephone call. - Where the sheriff of one
county telephoned defendant at his home in another and informed him that the sheriff
had papers to personally serve upon him and he subsequently came to the sheriff's
office and was served, defendant knew he was to be served with papers and was
voluntarily in the county. Empire Fire & Marine Ins. Co. v. Lee, 86 N.M. 739, 527 P.2d
502 (Ct. App. 1974).

Moving to interim place changes "usual place of abode". - Where the appellant had
moved prior to service, had a permanent place to move to, but had an interim place to
stay awaiting the readiness of the permanent abode, then her address prior to service
was not her usual place of abode. HFC v. McDevitt, 84 N.M. 465, 505 P.2d 60 (1973).

Service at former place of abode is invalid. - "The usual place of abode" means the
customary place of abode at the very moment the writ is left posted; hence, where the
writ is left posted at a former place of abode, but from which defendant had, in good
faith, removed and taken up his place of abode elsewhere, service so had is ineffective
and invalid. HFC v. McDevitt, 84 N.M. 465, 505 P.2d 60 (1973).

Substituted service was insufficient to grant jurisdiction where defendants testified that
they no longer lived at the residence where service was posted, and where there was
no return of service indicating that the questioned address was defendants' "usual place
of abode" to rebut that testimony. Vann Tool Co. v. Grace, 90 N.M. 544, 566 P.2d 93
(1977).

Copy must be left for each defendant. - Under the rule generally applied, where
substituted service is made on more than one defendant residing at the same place of
abode, a copy must be left for each defendant. Hale v. Brewster, 81 N.M. 342, 467 P.2d
8 (1970).

Subdivision (e)(1) (see now Paragraph F(1)) requires delivery of a copy of the complaint
and summons to accomplish substituted service for a defendant. It must follow that, if
there is more than one defendant, a complaint and a summons must be delivered for
each defendant being served. Hale v. Brewster, 81 N.M. 342, 467 P.2d 8 (1970) (default
judgment set aside).

Where railroad has no offices in state. - Under Laws 1880, ch. 3, 8 6 (repealed by
Laws 1905, ch. 79, § 134), railroad company which had no offices located in New
Mexico, but merely owned land in the state, was not subject to process by attachment in
a personal action. Territory ex rel. Caledonian Coal Co. v. Baker, 196 U.S. 432, 25 S.
Ct. 375, 49 L. Ed. 540 (1905).



Cross-complaints in action to foreclose mechanic's lien held served with
reasonable diligence. - See Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d 807
(2970).

B. Substituted or Constructive Service.

Strict construction required. - In authorizing substituted service of process as
distinguished from personal service, Subdivision (g) (see now Paragraph H) of this rule
requires strict construction. Houchen v. Hubbell, 80 N.M. 764, 461 P.2d 413 (1969);
Murray Hotel Co. v. Golding, 54 N.M. 149, 216 P.2d 364 (1950).

Statutes authorizing substitute service are to be strictly construed. Moya v. Catholic
Archdiocese, 92 N.M. 278, 587 P.2d 425 (1978), rev'd on other grounds, 107 N.M. 245,
755 P.2d 583 (1988).

Out-of-state constructive service may be by personal service or publication. -
Constructive service without the state may be had either by personal service in such
other state or by publication and mailing. In re Will of Hickok, 61 N.M. 204, 297 P.2d
866 (1956).

Due process prohibits constructive service where feasible alternative exists. -
Due process prohibits the use of constructive service where it is feasible to give notice
to the defendant in some manner more likely to bring the action to his attention. Clark v.
LeBlanc, 92 N.M. 672, 593 P.2d 1075 (1979).

Service by publication is not due process of law in strictly personal actions, but
applies to all actions in which personal service is not essential, and where suits may be
instituted under recognized principles of law. State ex rel. Truitt v. District Court, 44
N.M. 16, 96 P.2d 710, 126 A.L.R. 651 (1939).

Subsection (g) (see now Paragraph H) restricts notice by publication to actions in
rem or quasi in rem; in the absence of personal service of summons within this state in
an action in personam, the district court lacks jurisdiction to enter judgment. Chapman
v. Farmers Ins. Group, 90 N.M. 18, 558 P.2d 1157 (Ct. App. 1976), cert. denied, 90
N.M. 254, 561 P.2d 1347 (1977). But see Clark v. LeBlanc, 92 N.M. 672, 593 P.2d 1075
(2979).

Thus, money judgment cannot be entered against motorist served by publication.
- The trial court lacked jurisdiction to enter a default judgment against motorist who had
been served solely by order of publication. Chapman v. Farmers Ins. Group, 90 N.M.
18, 558 P.2d 1157 (Ct. App. 1976), cert. denied, 90 N.M. 254, 561 P.2d 1347 (1977).

Nor against nonresident corporation so served. - Service by publication, in action for
money judgment, could not have the effect of giving the court jurisdiction over
nonresident corporation in an in personam action. Pope v. Lydick Roofing Co., 81 N.M.
661, 472 P.2d 375 (1970).



Adoption proceedings. - Substitute service or process by publication is inadequate in
adoption proceedings. Normand ex rel. Normand v. Ray, 107 N.M. 346, 758 P.2d 296
(1988).

For rule prior to 1959, see 1957-58 Op. Att'y Gen. No. 58-213; State ex rel. Pavlo v.
Scoggin, 60 N.M. 111, 287 P.2d 998 (1955).

Personal jurisdiction may be obtained by publication in some cases. - Service by
publication gives the district court jurisdiction in an in personam action if it is established
that the defendant left the state and concealed himself in order to avoid service. Clark v.
LeBlanc, 92 N.M. 672, 593 P.2d 1075 (1979).

Constructive service is sufficient for an in personam judgment where awards of alimony
are made against a husband who conceals himself within the state to avoid service of
process. Clark v. LeBlanc, 92 N.M. 672, 593 P.2d 1075 (1979).

An action for annulment is in personam, and when there is lack of personal service
on the defendant within the state, the court does not have jurisdiction to hear the case.
State ex rel. Pavlo v. Scoggin, 60 N.M. 111, 287 P.2d 998 (1955). But see now 38-1-
16A(5) NMSA 1978, as to alimony, child support and property settlements.

As is action to reform lease by decreasing payments and giving credits. -
Constructive service of process is not due process of law in strictly personal actions, but
is authorized in all actions wherein personal service is not essential to due process. In
action to reform a lease or sublease by decreasing rental payments and allowing credit
for excess payments, constructive service was not sufficient. State ex rel. Truitt v.
District Court, 44 N.M. 16, 96 P.2d 710 (1939).

Or to cancel or reform deed. - Where action is in personam, either to cancel a deed or
to reform it, neither personal service outside the state nor service through publication
within New Mexico could give the court jurisdiction over the person of nonresident
defendants. Sullivan v. Albuquerque Nat'l Trust & Sav. Bank, 51 N.M. 456, 188 P.2d
169 (1947).

But suit to quiet title is not in personam. - Suit by husband upon wife's death for an
adjudication that property which stood in her name at her death but which had been
purchased with his veteran's benefits was in fact community property and not her
separate estate was not an action in personam but a suit to quiet title to realty;
consequently, nonresident legatees served personally outside the state were not
entitled to have service quashed. Sullivan v. Albuquerque Nat'l Trust & Sav. Bank, 51
N.M. 456, 188 P.2d 169 (1947).

Under a statute providing for service by publication upon an unknown person in a suit to
quiet title, where the service was properly completed, a judgment obtained in the quiet
title action is binding upon such unknown person. Bentz v. Peterson, 107 N.M. 597, 762
P.2d 259 (Ct. App. 1988).



And action to set aside fraudulent deed and foreclose judgment lien is quasi in
rem. - Action by judgment creditor to set aside a deed as fraudulent and to foreclose
judgment lien was quasi in rem, and courts where land was located, New Mexico,
obtained jurisdiction over nonresident defendant by constructive service outside state by
publication. State ex rel. Hill v. District Court, 79 N.M. 33, 439 P.2d 551 (1968).

Where a real owner may be brought into court by name, his property may not be
taken by constructive service against unknown claimants. Mutz v. Le Sage, 61 N.M.
219, 297 P.2d 876 (1956).

Person whose name can be readily ascertained must be so joined. - Subsection (Q)
(see now Paragraph H) does not permit the joinder as a defendant, under the
designation "unknown claimants of interest" in a suit to quiet title, of one in possession,
or whose claim of interest could have been ascertained by ordinary inquiry and
diligence, thus permitting joinder as a defendant by name. Houchen v. Hubbell, 80 N.M.
764, 461 P.2d 413 (1969); Murray Hotel Co. v. Golding, 54 N.M. 149, 216 P.2d 364
(1950).

And if residence is ascertainable, service by publication is fraud. - Where one filing
affidavit of nonresidence to procure service by publication states defendant's residence
is unknown in order to avoid mailing copy of complaint and summons, when in fact
location of residence is readily ascertainable, there is fraud upon the court, and equity
will vacate a decree of divorce thus obtained. Owens v. Owens, 32 N.M. 445, 259 P.
822 (1927).

Knowledge of fraud by defendant must be directly alleged. - In an independent
action to vacate a judgment in a suit to quiet title, it must be made to appear by direct
allegation that the defendant-purchaser had knowledge of the fraud charged, that is, the
alleged knowledge by the plaintiff in the quiet title suit of the identity of those served by
publication therein as "unknown heirs" and his failure to name them. Archuleta v.
Landers, 67 N.M. 422, 356 P.2d 443 (1960).

Showing for publication may be made in verified complaint. - A duly verified
complaint was a "sworn pleading" in which plaintiff could make the requisite showing for
the publication of a notice of the pendency of a cause. Singleton v. Sanabrea, 35 N.M.
491, 2 P.2d 119 (1931).

Sufficient designation of unknown heirs. - It is sufficient to use the following form to
designate unknown heirs: "Unknown heirs of the following named deceased persons”
followed by the names of any and all deceased persons whose unknown heirs are
desired to be served, and it is unnecessary to repeat the words "unknown heirs of"
before each individual name. Thomas v. Myers, 52 N.M. 164, 193 P.2d 624 (1948).

Stating parties are in fact unknown suffices. - Where sworn pleading or affidavit in
quiet title suit declares that those who are sued as unknown defendants are in fact
unknown, the declaration to that effect suffices, and the court's decree is not invalid



because the provisions as to constructive service were not followed in that respect.
Campbell v. Doherty, 53 N.M. 280, 206 P.2d 1145 (1949).

As does stating residence is unknown. - Affidavit stating that residence of defendant
was unknown was sufficient to support jurisdiction on service by publication, without
showing of affiant's efforts to ascertain such residence. Singleton v. Sanabrea, 35 N.M.
491, 2 P.2d 119 (1931).

Based on information and belief. - Affidavit stating the fact of nonresidence on
information and belief was sufficient to support jurisdiction on service by publication.
Bowers v. Brazell, 31 N.M. 316, 244 P. 893 (1926).

Particular acts of diligence need not be shown. - Showing of diligence necessary to
permit service by publication in quiet title suit does not require that particular acts
constituting exhibitions of diligence be shown; an allegation of diligence as an ultimate
fact is sufficient. Campbell v. Doherty, 53 N.M. 280, 206 P.2d 1145 (1949).

But if acts are alleged and proved, court may approve diligence used. - In absence
of fraud in serving process, district court judgment approving the diligence used,
although unnecessarily set out in the application, will not be disturbed by supreme court
on collateral attack if the allegations of diligence are not wholly lacking in substance.
Campbell v. Doherty, 53 N.M. 280, 206 P.2d 1145 (1949).

Supreme court would not say that the trial court committed error in holding that
judgment was not void, on collateral attack, where plaintiff pleaded particular facts
which he contended constituted due diligence, since the district court was, under such
circumstances, authorized to determine whether due diligence had been shown and
some evidence of diligence did exist. Campbell v. Doherty, 53 N.M. 280, 206 P.2d 1145
(1949).

Copy of complaint and summons need not be mailed in attachment. - In
attachment proceedings in which defendant is a nonresident, it is not necessary that a
copy of the complaint and summons be mailed to him. Glasgow v. Peyton, 22 N.M. 97,
159 P. 670 (1916). See 42-9-18 NMSA 1978.

Personal service out-of-state is equivalent to publication. - See Denison v. Tocker,
55 N.M. 184, 229 P.2d 285 (1951) (quoting 49-2-18 NMSA 1978 and Subdivision (i)
(now see Paragraph 1)).

Default judgment entered before defendant is required to answer is improper. -
Under former statutes, where absent defendant outside of state was personally served,
he had the time required for publication plus 20 days in which to answer, and default
judgment entered before that time was irregular and voidable, on motion seasonably
made; a motion made more than a year later was too late. Dallam County Bank v.
Burnside, 31 N.M. 537, 249 P. 109 (1926). See now Paragraph J of this rule as to time
for defendant to appear.



C. Return.

Applicability of former provisions. - Section 1903, C.L. 1884, requiring all original
process in any suits to be returned on the first day of the term next after its issuance,
applied only to process in ordinary proceedings and not to the extraordinary remedies of
habeas corpus, quo warranto, mandamus and the like, in which speed is the very
essence of the remedy, where process is properly returnable at a day during the same
term at which it issued. Territory ex rel. Wade v. Ashenfelter, 4 N.M. (Gild.) 93, 12 P.
879 (1887), appeal dismissed, , 154 U.S. 493, 14 S. Ct. 1141, 38 L. Ed. 1079 (1893).

Sufficiency of affidavit. - An affidavit of service by a private person in the form of a
certificate, to which a jurat was attached reciting that the same was subscribed and
sworn to before a notary public, was not defective because it did not recite in the body
that the affiant was declaring under oath. Mitchell v. National Sur. Co. 206 F. 807
(D.N.M. 1913).

Failure to make return is not grounds for recalling execution. - Where default
judgment was entered upon nonappearance, after personal service had been made
upon defendant's statutory resident agent, the execution could not be recalled and
judgment vacated for failure of process server to return the original summons with proof
of service, as required by former statute. That requirement was primarily for the benefit
of the court. Bourgeious v. Santa Fe Trail Stages, Inc., 43 N.M. 453, 95 P.2d 204
(1939).

D. Alias Process.

"Alias process" includes summons. - Section 105-313, C.S. 1929, identical to
Subdivision (i) (see now Paragraph K), referred to "alias process" which obviously
would include summons. State ex rel. Dresden v. District Court, 45 N.M. 119, 112 P.2d
506 (1941) (decided before 1979 amendment).

In determining the meaning of "process" as used in statutes in relation to service upon
nonresident motorists, existing statutes at the time may be considered. State ex rel.
Dresden v. District Court, 45 N.M. 119, 112 P.2d 506 (1941).

E. On Corporations, Partnerships and Associations.

This rule and 38-4-5 NMSA 1978 are not inconsistent, they are complementary.
Section 38-4-5 NMSA 1978 appoints a partner an agent with authority to receive service
of process which is plainly contemplated by Subdivision (0) (see now Paragraph F(2)) of
this rule, which speaks of an agent authorized "by law" or "by statute" to receive service
of process. United Nuclear Corp. v. General Atomic Co., 90 N.M. 97, 560 P.2d 161
(1976).



Suits may be brought by or against a partnership as such. A partnership is a
distinct legal entity to the extent it may sue or be sued in the partnership name. Loucks
v. Albuquerque Nat'l Bank, 76 N.M. 735, 418 P.2d 191 (1966).

Service must be on officer or agent. - Subdivision (0) (see now Paragraph F(2))
provides that service may be had upon either domestic or foreign corporations by
delivering a copy of the summons and complaint to an officer, the managing or general
agent, or to any other agent authorized to receive service. Crawford v. Refiners Coop.
Ass'n, 71 N.M. 1, 375 P.2d 212 (1962).

Of such rank and character that communication to defendant is reasonably
certain. - Where the form of service is reasonably calculated to give the foreign
defendant actual notice of the pending suit, the provision for such service is valid, and
every object of the rule is satisfied where the agent is of such rank and character so that
communication to the defendant is reasonably certain. United Nuclear Corp. v. General
Atomic Co., 90 N.M. 97, 560 P.2d 161 (1976).

Such as director of dissolved corporation. - Service upon a director of a dissolved
corporation in Arizona is sufficient under the New Mexico nonresident motorist statute,
and it is not necessary that service be made in the state of incorporation. Crawford v.
Refiners Coop. Ass'n, 71 N.M. 1, 375 P.2d 212 (1962).

Or general partner. - The federal rule, which is identical insofar as pertinent to this rule,
has been construed to mean that service of process on a general partner is effective
service on the partnership. United Nuclear Corp. v. General Atomic Co., 90 N.M. 97,
560 P.2d 161 (1976).

But not member. - The trial court did not err in vacating a default judgment under Rule
60(b)(4) (see now Rule 1-060) where the motion for default judgment filed by plaintiff
was not consistent with the return of service and the affidavit of the deputy sheriff that
service of process was made on a member, not an officer or as otherwise provided in
Subdivision (0) (see now Paragraph F(2)) since the court could have found the
judgment void although it did not make this ruling explicit. Gengler v. Phelps, 89 N.M.
793, 558 P.2d 62 (Ct. App. 1976).

Secretary of state's failure to serve. - Paragraph F(2) requires that service be made
to an authorized agent or to the principal office or place of business of the corporation in
qguestion; where, through the secretary of state's inadvertence, this was not done, a
party ought not profit from the secretary of state's failure. Abarca v. Hanson, 106 N.M.
25, 738 P.2d 519 (Ct. App. 1987).

1-005. Service and filing of pleadings and other papers.

A. Service; when required. Except as otherwise provided in these rules, every order
required by its terms to be served, every pleading subsequent to the original complaint
unless the court otherwise orders because of numerous defendants, every written



motion other than one which may be heard ex parte, every paper relating to discovery
required to be served upon a party, unless the court otherwise orders, and every written
notice, appearance, demand and similar paper shall be served upon each of the parties
affected thereby, but no service need be made on parties in default for failure to appear
except that pleadings asserting new or additional claims for relief against them shall be
served upon them in the manner provided for service of summons in Rule 1-004 of
these rules.

B. Service; how made. Whenever under these rules service is required or permitted to
be made upon a party represented by an attorney the service shall be made upon the
attorney unless service upon the party himself is ordered by the court. Service upon the
attorney or upon a party shall be made by delivering a copy to him or by mailing it to him
at his last known address, or, if no address is known, by leaving it with the clerk of the
court. Delivery of a copy within this rule means: handing it to the attorney or to the party;
or leaving it at his office with his clerk or other person in charge thereof; or, if there is no
one in charge, leaving it in a conspicuous place therein; or if the office is closed or the
person to be served has no office, leaving it at his dwelling house or usual place of
abode with some person of suitable age and discretion then residing therein. Service by
mail is complete upon mailing.

C. Service; numerous defendants. In any action in which there are unusually large
numbers of defendants, the court, upon motion or of its own initiative, may order that
service of the pleadings of the defendants and replies thereto need not be made as
between the defendants and that any cross-claim, counterclaim or matter constituting
an avoidance or affirmative defense contained therein shall be deemed to be denied or
avoided by all other parties and that the filing of any such pleading and service thereof
upon the plaintiff constitutes due notice of it to the parties. A copy of every such order
shall be served upon the parties in such manner and form as the court directs.

D. Filing. All papers after the complaint required to be served upon a party shall be filed
with the court either before service or within a reasonable time thereafter, except that
the following papers shall not be filed unless on order of the court or for use in the
proceeding:

(1) summonses without completed returns;

(2) subpoenas;

(3) returns of subpoenas;

(4) interrogatories;

(5) answers or objections to interrogatories;

(6) requests for production of documents;



(7) responses to requests for production of documents;
(8) requests for admissions;

(9) responses to requests for admissions;

(10) depositions; and

(11) briefs or memoranda of authorities.

Counsel shall file a certificate with the court indicating the date of service of the
pleadings or papers not filed with the court.

E. Filing with the court defined. The filing of pleadings and other papers with the court
as required by these rules shall be made by filing them with the clerk of the court,
except that the judge may permit the papers to be filed with him, in which event he shall
note thereon the filing date and forthwith transmit them to the office of the clerk.

F. Proof of service. Except as otherwise provided in these rules or by order of court,
proof of service of any pleading, motion or other paper required to be served shall be
made by the certificate of an attorney of record, or if made by any other person, by the
affidavit of such person. Except as otherwise provided in these rules, such certificate or
affidavit shall be filed with the clerk or endorsed on the pleading, motion or other paper
required to be served.

G. Definitions. Whenever, by these rules, a party is required to "move" within a
specified time or a motion is required to be "made" within a specified time, the motion
shall be deemed to be made at the time it is filed or at the time it is served, whichever is
the earlier.

[As amended, effective August 1, 1988.]
ANNOTATIONS
I. General Consideration.

Cross-references. - For service of notice in proceedings prior to summons, see 38-1-
13 NMSA 1978.

The 1988 amendment, effective for cases filed in the district courts on or after August
1, 1988, in Paragraph D, deleted the former first sentence, which read "All motions or
responsive pleadings required to be served upon a party shall be filed with the court or
mailed to the clerk either before or on the same day as service thereof", deleted "other"
following "All" near the beginning of the present first sentence, and added all of the
language at the end of the Paragraph beginning "except that the following papers"; and,



in Paragraph F, added "Except as otherwise provided in these rules" at the beginning of
the second sentence.

Compiler's notes. - Paragraph B and Rule 1-011 are deemed to have superseded 105-
705, C.S. 1929, which was substantially the same.

Paragraph E and Rule 1-011 are deemed to have superseded 105-510, C.S. 1929,
which was substantially the same.

Paragraph F is derived from a local federal court rule.

When lack of diligence in service inconsequential. - Regardless of any lack of
diligence in service on defendants, failure to file suit within one year from the filing of a
lien is fatal. Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d 807 (1970).

When due process requirements met, lien foreclosed though no service. - Where
an owner has both notice and an opportunity to be heard so that the requirements of
due process have been met, a materialman may foreclose his lien even though he has
failed to establish jurisdiction by either personal service on the owner, or in rem by
publication. First Nat'l Bank v. Julian, 96 N.M. 38, 627 P.2d 880 (1981).

Notice in foreclosure sales. - With respect to the kind of notice to be employed in
cases of sales under execution and foreclosure, 39-5-1 NMSA 1978, rather than this
rule, governs. Production Credit Ass'n v. Williamson, 107 N.M. 212, 755 P.2d 56 (1988).

This rule is applicable only after the court has acquired in personam jurisdiction
over the person to be served. Jones v. Montgomery Ward & Co., 104 N.M. 636, 725
P.2d 836 (Ct. App. 1985).

Notice of suggestion of death. - Where the plaintiff died before the case went to trial,
his attorney was not the proper party, either under Rule 4 (now Rule 1-004) or under
this rule, to receive notice of suggestion of death so as to trigger the 90-day period for
substitution of parties provided under Rule 25 (now Rule 1-025). Jones v. Montgomery
Ward & Co., 104 N.M. 636, 725 P.2d 836 (Ct. App. 1985).

Law reviews. - For article, "Attachment in New Mexico - Part II," see 2 Nat. Resources
J. 75 (1962).

For annual survey of New Mexico law relating to administrative law, see 13 N.M.L. Rev.
235 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 5 Am. Jur. 2d Appearance 8§ 14; 9 Am.
Jur. 2d Bankruptcy 88 398, 410; 23 Am. Jur. 2d Depositions and Discovery § 143; 56
Am. Jur. 2d Motions, Rules, and Orders 88 8, 10, 12, 16, 17, 36; 61A Am. Jur. 2d
Pleading 88 350 to 352.



Withdrawal of pleading after delivering to proper officer as affecting question whether it
is filed, 37 A.L.R. 670.

Appearance for purpose of making application for removal of cause to federal court as a
general appearance, 81 A.L.R. 1219.

Affidavit of substantial defense to merits in an attachment or garnishment proceeding as
general appearance, 116 A.L.R. 1215.

Construction of phrase "usual place of abode," or similar terms referring to abode,
residence, or domicil, as used in statutes relating to service of process, 32 A.L.R.3d
112.

60 C.J.S. Motions and Orders 88 11, 13to 19; 71 C.J.S. Pleading 88 407 to 409, 411 to
413, 416.

Il. Service; When Required.

Service of summons with cross-claim required when parties in default. -
Subdivisions (a) and (b) (see now Paragraphs A and B) do not require service of a
summons with a cross-claim except on parties in default. Fitzgerald v. Blueher Lumber
Co., 82 N.M. 312, 481 P.2d 100 (1971); Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d
807 (1970).

When party not entitled to notice that pleadings amended. - Neither Rule 54(c) (see
now Rule 1-054), pertaining to default judgments, nor Subdivision (a) (see now
Paragraph A) pertaining to service of pleadings, entitles defendant to notice that
pleadings have been amended to allege gross negligence rather than negligence
against defendant where there was no showing that the damages rested upon this
charge and no relief was sought from the damages. Gurule v. Larson, 78 N.M. 496, 433
P.2d 81 (1967).

Il. Same; How Made.

Service of pleadings and show cause order on attorney sufficient. - Service of
pleadings and order to show cause made on defendant's attorney is sufficient service.
Sunshine Valley Irrigation Co. v. Sunshine Valley Conservancy Dist., 37 N.M. 77, 18
P.2d 251 (1932) (decided under former law).

Service of summons with cross-claim required when parties in default. -
Subdivisions (a) and (b) (see now Paragraphs A and B) do not require service of a
summons with a cross-claim except on parties in default. Fitzgerald v. Blueher Lumber
Co., 82 N.M. 312, 481 P.2d 100 (1971); Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d
807 (1970).



Failure to serve party or his attorney warrants dismissal. - Laws 1891, ch. 66, § 4,
relating to the delivery of a copy of the declaration, filing of succession pleadings, etc.,
sustained the court in dismissing a cause on defendant's motion for failure of plaintiff to
serve defendant or his attorney with copy of declaration within 10 days after his
appearance. German-American Ins. Co. v. Etheridge, 8 N.M. 18, 41 P. 535 (1895)
(decided under former law).

Rule inapplicable where court takes case under advisement. - Where the court has
taken the case under advisement before rendition of judgment, and the court has not
directed the manner of serving notice upon attorneys where judgment is about to be
rendered, statute regarding notice of hearing is applicable rather than service of
pleadings and papers. R.V. Smith Supply Co. v. Black, 43 N.M. 177, 88 P.2d 269 (1939)
(decided under former law).

Waiver of notice by attorney of record. - An attorney of record may waive notice of
intention to apply for order authorizing taking of deposition by oral examination out of
court. Davis v. Tarbutton, 35 N.M. 393, 298 P. 941 (1931) (decided under former law).

Service by mail is accomplished by depositing in post office, and the time for
further pleading is to be computed from that act. Miera v. Sammons, 31 N.M. 599, 248
P. 1096 (1926) (decided under former law).

Party relying on service by mail has burden of proving mailing. Myers v. Kapnison,
93 N.M. 215, 598 P.2d 1175 (Ct. App. 1979).

Unchallenged, an attorney's certificate is sufficient proof of mailing. Myers v.
Kapnison, 93 N.M. 215, 598 P.2d 1175 (Ct. App. 1979).

Where there has been a finding that the act has been complied with, but the finding has
not been excepted to, an assignment that the affidavit of mailing does not support the
finding does not present a jurisdictional question. Miera v. Sammons, 31 N.M. 599, 248
P. 1096 (1926) (decided under former law).

Service at last known address proper where no designation of permanent
address change. - Service upon the defendant is properly made by mailing the notice
to the defendant's last known address where there is no designation of a permanent
change of address sufficient to alert the district court and the plaintiff that the
defendant's mail should be sent elsewhere than to his last known address. Thompson v.
Thompson, 99 N.M. 473, 660 P.2d 115 (1983).

IV. Filing.

Signed motion deemed "regularly filed" paper. - A motion signed by a party or his
attorney is a paper "regularly filed in a cause with the clerk of the district court”. Vosburg
v. Carter, 33 N.M. 86, 262 P. 175 (1927); Pershing v. Ward, 33 N.M. 91, 262 P. 177
(1927) (decided under former law).



1-006. Time.

A. Computation. In computing any period of time prescribed or allowed by these rules,
or by order of court or by any applicable statute, the day of the act, event or default from
which the designated period of time begins to run shall not be included. The last day of
the period so computed shall be included, unless it is a Saturday, a Sunday or a legal
holiday, in which event the period runs until the end of the next day which is not a
Saturday, a Sunday or a legal holiday.

B. Enlargement. When by these rules or by a notice given thereunder or by order of
court, an act is required or allowed to be done at or within a specified time, the court for
cause shown may, at any time in its discretion:

(1) with or without motion or notice, order the period enlarged if request therefor is made
before the expiration of the period originally prescribed or as extended by a previous
order, or

(2) upon motion made after the expiration of the specified period, permit the act to be
done where the failure to act was the result of excusable neglect; but it may not extend
the time for taking any action under Rule 1-050, 1-052, 1-059, 1-060 or 1-062, or any
supreme court rule, except to the extent and under the conditions stated in them.

C. For motions; affidavits. A written motion, other than one which may be heard ex
parte, and notice of the hearing thereof shall be served not later than five (5) days
before the time specified for the hearing, unless a different period is fixed by these rules
or by order of the court. Such an order may for cause shown be made on ex parte
application.

D. Additional time after service by mail. Whenever a party has the right or is required
to do some act or take some proceedings within a prescribed period after the service of
a notice or other paper upon him and the notice or paper is served upon him by mail,
three (3) days shall be added to the prescribed period.
[As amended, effective January 1, 1987, and August 1, 1989.]
ANNOTATIONS

|. General Consideration.
Cross-references. - As to failure to rule on motion as denial, see 39-1-1 NMSA 1978.
The 1989 amendment, effective for cases filed in the district courts on and after August
1, 1989, deleted the former last sentence in Paragraph C, which read "When a motion is

supported by affidavit, the affidavit shall be served with the motion; and, except as
otherwise provided in Rule 1-059, opposing affidavits may be served not later than one



(1) day before the hearing, unless the court permits them to be served at some other
time".

Effective dates. - Pursuant to an order of the supreme court dated September 16,
1986, the above provisions of this rule are effective for cases filed on or after January 1,
1987.

Compiler's notes. - Paragraph B is deemed to have superseded Trial Court Rule 105-
704, derived from 105-704, C.S. 1929, and 105-508, C.S. 1929, which were
substantially the same. It may also, together with the other Rules of Civil Procedure, be
deemed to have superseded 105-802, C.S. 1929, relating to time for hearings.

Paragraph C is deemed to have superseded 105-702, C.S. 1929, which was
substantially the same. It is also deemed to have superseded 34-340, 1929 Comp.,
relating to notice of motion where officers fail to pay over money.

Applicability to Workmen's Compensation Law. - This rule, providing the method of
computation of time, should be applicable generally to the Workmen's Compensation
Law. Keilman v. Dar Tile Co., 74 N.M. 305, 393 P.2d 332 (1964).

Law reviews. - For annual survey of New Mexico law relating to civil procedure, see 12
N.M.L. Rev. 97 (1982) and 13 N.M.L. Rev. 251 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 9A Am. Jur. 2d Bankruptcy 8§ 579; 20 Am.
Jur. 2d Courts § 48; 56 Am. Jur. 2d Motions, Rules and Orders 88 10, 11, 13, 14, 16,
33; 58 Am. Jur. 2d Notice 88 34 to 36, 43, 46; 62 Am. Jur. 2d Process 88 33, 34, 65; 74
Am. Jur. 2d Time 88 15 to 19.

"Until" as a word of inclusion or exclusion, where one is given until a certain day to file a
pleading, 16 A.L.R. 1095.

Inclusion or exclusion of first and last day for purposes of statute of limitations, 20
A.L.R. 1249.

Power of trial court indirectly to extend time for appeal, 89 A.L.R. 941; 149 A.L.R. 740.

Failure to file return within limitation provisions of Internal Revenue Code, excuse for, 30
A.L.R.2d 452.

Difference between date of affidavit for service by publication and date of filing or of
order for publication as affecting validity of service, 46 A.L.R.2d 1364.

Time for payment of insurance premium where last day falls on Sunday or a holiday, 53
A.L.R.2d 877.



Jurisdiction or power of grand jury after expiration of term of court for which organized,
75 A.L.R.2d 544.

Future date, inclusion or exclusion of first and last day in computing the time for
performance of an act or event which must take place a certain number of days before,
98 A.L.R.2d 1331.

Vacating judgment or granting new trial in civil case, consent as ground of after
expiration of term or time prescribed by statute or rules of court, 3 A.L.R.3d 1191.

Necessity and propriety of counter-affidavits in opposition to motion for new trial in civil
case, 7 A.L.R.3d 1000.

When medical expense incurred under policy providing for payment of expenses
incurred within fixed period of time from date of injury, 10 A.L.R.3d 468.

Attorney's inaction as excuse for failure to timely prosecute action, 15 A.L.R.3d 674.

What circumstances excuse failure to submit will for probate within time limit set by
statute, 17 A.L.R.3d 1361.

Construction and effect of contractual or statutory provisions fixing time within which
arbitration award must be made, 56 A.L.R.3d 815.

Extension of time within which spouse may elect to accept or renounce will, 59 A.L.R.3d
767.

Validity of service of summons or complaint on Sunday or holiday, 63 A.L.R.3d 423.

21 C.J.S. Courts § 153; 60 C.J.S. Motions and Orders 88 8, 18, 28; 66 C.J.S. Notice §
18; 71 C.J.S. Pleading 88 98, 114, 219; 72 C.J.S. Process 88 41, 55; 86 C.J.S. Time 88
13(1), 14(1).

[I. Computation.

Whether limitation considered procedural or substantive, etc., deemed
immaterial. - Whether a case is timely filed under Subdivision (a) (see now Paragraph
A) or under 12-2-2 NMSA 1978 is irrelevant, as these two provisions, considered
together, make it amply clear that whether a limitation is considered procedural or
substantive or whether it is a limitation on the right and remedy, or on only the remedy,
is immaterial so far as the method to be utilized in computing time is concerned.
Keilman v. Dar Tile Co., 74 N.M. 305, 393 P.2d 332 (1964).

Medical malpractice action. - The three-year limitation period of 41-5-13 NMSA 1978
may be extended by Subdivisions (a) and (e) (see now Paragraphs A and D), to allow



the timely filing of a medical malpractice action. Saiz v. Barham, 100 N.M. 596, 673
P.2d 1329 (Ct. App. 1983).

lll. Enlargement.

Generally. - Section 105-704, C.S. 1929, manifested an intent not to authorize the
enlargement of time for taking appeals. Albuquerque Gun Club v. Middle Rio Grande
Conservancy Dist., 42 N.M. 8, 74 P.2d 67 (1937).

Section 4186, 1915 Code (105-802, C.S. 1929), did not require five days' notice of final
hearing of an equity cause during the term. Miera v. Sammons, 31 N.M. 599, 248 P.
1096 (1926).

No notice to the adverse party was required under § 4186, 1915 Code (105-802, C.S.
1929) upon an application for an extension of time within which to prepare and complete
the record on appeal. Linegar v. Black, 31 N.M. 610, 248 P. 1101 (1926).

This rule places exclusive control as to enlargement of time for pleading in court,
not with counsel. Rogers v. Lyle Adjustment Co., 70 N.M. 209, 372 P.2d 797 (1962).

Whatever may have been the practice, there can be no valid excuse for failure to attend
at any hearing of which an attorney has been notified, or to timely arrange with the court
to be excused therefrom. Rogers v. Lyle Adjustment Co., 70 N.M. 209, 372 P.2d 797
(1962).

Court not allowed to extend or enlarge time under certain rules. - Under the terms
of Subdivision (b) (see now Paragraph B), the court cannot extend or enlarge the time
for taking any action under Rule 52(B)(b) (see now Rule 1-052) except under the
conditions stated in such rule. Wagner Land & Inv. Co. v. Halderman, 83 N.M. 628, 495
P.2d 1075 (1972).

Or change procedure. - Where the effect of rule change, as applied to a case,
extended the time for filing a motion for a new trial from 10 to 12 days contrary to Rule
59(b) (see now Rule 1-059), it is clearly a change in procedure. Marquez v. Wylie, 78
N.M. 544, 434 P.2d 69 (1967).

Rule does not authorize trial court to extend time period fixed by statute.
Mathieson v. Hubler, 92 N.M. 381, 588 P.2d 1056 (Ct. App.), cert. denied, 93 N.M. 353,
588 P.2d 554 (1978).

Subdivision (b) (see now Paragraph B) may not affect extension of time limitation of 45-
3-806A NMSA 1978 (relating to allowance of claims against a decedent's estate)
because such an extension would be inconsistent with that statute's barring of a
disallowed claim unless proceedings are commenced not later than 60 days after
mailing of notice of disallowance. Mathieson v. Hubler, 92 N.M. 381, 588 P.2d 1056 (Ct.
App.), cert. denied, 92 N.M. 353, 588 P.2d 554 (1978).



Section 72-7-1B NMSA 1978 specifically deals with the time limits for serving a notice of
appeal from a decision of the state engineer and is controlling over this section. The trial
courts are without authority to extend a period of time fixed by statute. Garbagni v.
Metropolitan Inv., Inc., 110 N.M. 436, 796 P.2d 1132 (Ct. App. 1990).

IV. For Motions.

Generally. - Section 105-702, C.S. 1929, applied only to cases where the judge, owing
to his other official duties, was unable to hear a matter at the very time it was set for
hearing. Ojo Del Espiritu Santo Co. v. Baca, 28 N.M. 509, 214 P. 768 (1922).

Where a bill of exceptions was signed at a time and place different from that of notice to
adverse party, it would be stricken on motion as failing to give proper notice. State ex
rel. Burg v. City of Albuquerque, 30 N.M. 424, 234 P. 1012 (1925). But see Rule 12-209,
as to record on appeal, which does not include bills of exception.

An application for judgment is not a motion requiring five days' notice, and where a
cause has been submitted and taken under advisement, the parties are entitled to
notice for no particular length of time, if opportunity is given to be heard. Fullen v.
Fullen, 21 N.M. 212, 153 P. 294 (1915) (decided under former law).

Court order may alter notice period. - One-day notice of domestic relations hearing in
which ex-husband was ordered to sign promissory note was appropriate where he was
put on notice by prior court order that he might have to appear before court "any
morning" and where no new issues were raised by ex-wife at hearing. Wolcott v.
Wolcott, 101 N.M. 665, 687 P.2d 100 (Ct. App. 1984).

Purported notice failing to comply. - Where trial court ruled upon the question of
visitation rights at the hearing on appellant's motion for summary judgment and without
any pleading appellee sought the right of visitation, without any notice to appellant that
the matter of visitation rights would be considered and without opportunity to meet that
particular question, appellant did not have proper notice of appellee's motion to stay the
execution of the judgment and appellee's purported notice of his motion to stay the
judgment did not comply with this rule. Padgett v. Padgett, 68 N.M. 1, 357 P.2d 335
(1960).

V. Additional Time after Service by Mail.

Entry of summary judgment held error. - Where service of the motion for summary

judgment is by mail and judgment is entered prior to the time plaintiff could be required
to interpose counter-affidavits or other opposing evidence, pursuant to Subdivision (e)
(see now Paragraph D) entry of summary judgment is error. Barnett v. Cal. M., Inc., 79
N.M. 553, 445 P.2d 974 (1968).

Subdivision (e) (see now Paragraph D) has no application when computing time
for notice of appeal because the time for appeal starts to run from entry of judgment.



The rule only applies to enlarge periods of time in which a party has to act after service
of a notice by mail. Socorro Livestock Mkt., Inc. v. Orona, 92 N.M. 236, 586 P.2d 317
(1978).

A party notified by mail of judgment entered against him in magistrate court who filed a
notice of appeal 16 days later could not take advantage of the three-day extension
provision of Subdivision (e) (see now Paragraph D). Socorro Livestock Mkt., Inc. v.
Orona, 92 N.M. 236, 586 P.2d 317 (1978).

Article 3
Pleadings and Motions

1-007. Pleadings allowed; form of motions.

A. Plea