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General Use Note

Except for grand jury proceedings, when a uniform instruction is provided for the
elements of a crime, a defense or a general explanatory instruction on evidence or trial
procedure, the uniform instruction should be used without substantive modification or
substitution. No instruction shall be given on a subject which a use note directs that no
instruction be given. To avoid fundamental error, it is the duty of the court to properly
instruct the jury on the law. Thus, an elements instruction may only be altered when the
alteration is adequately supported by binding precedent or the unique circumstances of
a particular case, and where the alteration is necessary in order to accurately convey
the law to the jury. If the court determines that a uniform instruction must be altered, the
reasons for the alteration must be stated in the record.

For a crime for which no uniform instruction on essential elements is provided, an
appropriate instruction stating the essential elements must be drafted. However, all
other applicable uniform instructions must also be given. For other subject matters not
covered by a uniform instruction, the court may give an instruction that is brief, impartial,
free from hypothesized facts, and otherwise similar in style to these instructions.

The printed version of these instructions varies the use of pronouns in referring to
the defendant, witnesses, and victims. The masculine singular has generally been used
throughout these instructions. Pronouns should be changed in the instructions read to
the jury as the situation requires.

Many of the instructions contain alternative provisions. When the instructions are
prepared for use, only the alternative or alternatives supported by the evidence in the
case may be used. The word “or” should be used to connect alternatives, regardless of
whether the word is bracketed in the printed version of the instruction.

[As amended by Supreme Court Order No. 15-8300-004, effective for all cases pending
or filed on or after December 31, 2015.]

Committee commentary. — The organization of UJI Criminal attempts to follow the
major chapter headings of the Criminal Code.

Use of UJI Criminal is required for all criminal prosecutions filed in the district court on
or after its effective date, including prosecutions for crimes that do not yet have UJI
essential elements instructions. The UJI general, defense, evidence, and concluding
instructions must be used even if no essential elements instruction is provided. For the
essential elements of crimes not contained in UJI, instructions that substantially follow
the language of the statute or use equivalent language are normally sufficient. See
State v. Caldwell, 2008-NMCA-049, | 25, 143 N.M. 792, 182 P.3d 775 (citing State v.
Doe, 1983-NMSC-096, T 10, 100 N.M. 481, 672 P.2d 654); State v. Rushing, 1973-
NMSC-092, q 20, 85 N.M. 540, 514 P.2d 297 (“Instructions . . . are sufficient if they fairly
and correctly state the applicable law.”).



Nevertheless, “[t]he trial court has a duty to instruct the jury on all questions of law
essential for a conviction of the crime with which the defendant is charged.” Jackson v.
State, 1983-NMSC-098, 1 6, 100 N.M. 487, 672 P.2d 660. Thus, even where a UJI
exists, if it is inadequate to convey the legal questions of the case or has been rendered
obsolete by a change in the law, modification may be necessary to avoid fundamental
error. See State v. Cabezuela, 2011-NMSC-041, § 36, 150 N.M. 654, 265 P.3d 705.

Venue. — The elements instructions in UJI Criminal do not require the jury to find that
the crime occurred within the county of venue. See Section 30-1-14 NMSA 1978. It has
been a common practice to instruct the jury on venue in New Mexico. See, e.g., Nelson
v. Cox, 1960-NMSC-005, 66 N.M. 397, 349 P.2d 118. However, any question of venue
may be waived by proceeding to trial. State v. Shroyer, 1945-NMSC-014, 49 N.M. 196,
160 P.2d 444. Consequently, the committee believed that requiring the jury to find
venue facts was not necessary to a valid conviction and the prior practice was not
continued.

The committee anticipates that in multiple defendant cases, it may be necessary to
personalize the essential elements instructions to maintain correct identity of defendants
and defenses.

[As amended by Supreme Court Order No. 15-8300-004, effective for all cases pending
or filed on or after December 31, 2015.]

CHAPTER 1
General Instructions

Part A
General Explanatory Matters Before and During Trial

14-101. Explanation of trial procedure.!
Introduction of staff

| am Judge (name of trial judge). My bailiff, who will
escort you and assist in communicating with the court, is . My
administrative assistant is . If you need anything during the trial
[the bailiff] [or] the administrative assistant would be happy to help. The court [reporter]
[monitor] is . The court [reporter] [monitor] makes a record of
everything said in court.? You must pay close attention to the testimony even though
there is a [reporter][monitor] making a record of the trial, because ordinarily transcripts
of the witnesses testimony will not be provided to you.

This is a criminal case commenced by the state against the defendant
(name of defendant). The defendant is charged with




(common name of crime) [in Count 1] [and
(common name of crime) in Count 2, etc.] of
[Each count is a separate crime.] The defendant is presumed to be innocent. The state
has the burden to prove beyond a reasonable doubt that the defendant is guilty. What |
will say now is an introduction to the trial of this case.

Introduction to preliminary instructions

As the trial begins, | have some instructions for you. These instructions, along with
those previously given, are preliminary only and may be changed during or at the end of
the trial. All of you must pay attention to the evidence. After you have heard all of the
evidence | will read the final instructions of law to you. You will also receive a written
copy of all instructions. You must follow the final instructions in deciding the case.?

Scheduling during trial

This trial is expected to last [until 11 days]. The usual hours
of trial will be from (a.m.) to (p.m.) with lunch and occasional rest
breaks. Unless a different starting time is announced, please report to the jury room by

(a.m.). Please do not come back into the courtroom until you are called by
the bailiff.?

Note taking permitted

You are allowed, but not required, to take notes during trial. Note paper will be
provided for this purpose. Notes should not take the place of your independent memory
of the evidence. When taking notes, please remember the importance of paying close
attention to the trial. Listening and watching witnesses during their testimony will help
you assess their appearance, behavior, memory and whatever else bears on their
credibility. At each recess you must either leave your notes on your chair or take them
with you to the jury room. At the end of the day, the baliliff will store your notes and
return them to you when the trial resumes. When deliberations commence you will take
your notes with you to the jury room. Ordinarily at the end of the case the notes will be
collected and destroyed.®

Order of trial

A criminal trial generally begins with the lawyers telling you what they expect the
evidence to show. These statements and other statements made by the lawyers during
the course of the trial can be of considerable assistance to you in understanding the
evidence as it is presented at trial. Statements of the lawyers, however, are not
themselves evidence. The evidence will be the testimony of withesses, exhibits and any
stipulations or facts agreed to by the parties. After you have heard all the evidence, | will
give you final instructions on the law. The lawyers will argue the case, and then you will
retire to the jury room to arrive at a verdict.



It is my duty to decide what evidence you may consider. Your job is to find and
determine the facts in this case, which you must do solely upon the evidence received
in court.

It is the duty of a lawyer to object to questions, testimony or exhibits the lawyer
believes may not be proper, and you must not hold such objection against the objecting
party. | will sustain objections if the question or evidence sought is improper for you to
consider. If | sustain an objection to evidence, you must not consider such evidence nor
may you consider any evidence | have told you to disregard. By itself, a question is not
evidence. You must not speculate about what would be the answer to a question that |
rule cannot be answered.

It is for you to decide whether the witnesses know what they are talking about and
whether they are being truthful. You may give the testimony of any witness whatever
weight you believe it merits. You may take into account, among other things, the
witness’s ability and opportunities to observe, memory, manner or any bias or prejudice
that the witness may have and the reasonableness of the testimony considered in light
of all of the evidence of the case.

No ruling, gesture or comment | make during the course of the trial should influence
your decision in this case. At times | may ask questions of witnesses. If | do, such
guestions do not in any way indicate my opinion about the facts or indicate the weight |
feel you should give to the testimony of the witness.

Questions by jurors

Ordinarily, the attorneys will develop all pertinent evidence. It is the exception rather
than the rule that an individual juror will have an unanswered question after all of the
evidence is presented. However, if you feel an important question has not been asked
or answered, write the question and your name down on a piece of your note paper and
give it to the bailiff before the witness leaves the stand. | will decide whether or when
your question will be asked. Rules of evidence or other considerations apply to
guestions you submit and may prevent the question from being asked. If the question is
not asked, please do not give it any further consideration, do not discuss it with the
other jurors and please do not hold it against either side that you did not get an answer.

Conduct of jurors

There are a number of important rules governing your conduct as jurors during the
trial. You must decide the case solely upon the evidence received in court. You must
not consider anything you may have read or heard about the case outside the
courtroom. During the trial and your deliberations, you must avoid news accounts of the
trial, whether they be on radio, television, the internet or in a newspaper or other written
publication. You must not visit the scene of the incident on your own. You cannot make
experiments with reference to the case.



You, as jurors, must decide this case based solely on the evidence presented here
within the four walls of this courtroom. This means that during the trial you must not
conduct any independent research about this case, the matters in this case, and the
individuals or corporations involved in the case. In other words, you should not consult
dictionaries or reference materials, search the internet, websites, blogs, or use any
other electronic tools to obtain information about this case or to help you decide the
case. You are prohibited from attempting to find out information from any source
outside the confines of this courtroom.

After the parties have made their closing statements, you will retire to deliberate.
Until you retire to deliberate, you may not discuss this case with anyone, even your
fellow jurors. After you retire to deliberate, you may begin discussing the case with your
fellow jurors, but you cannot discuss the case with anyone else, including your family
and friends, until you have returned a verdict and the case is at an end. | know that
many of you use cell phones, the internet, and other tools of technology.

You are not to discuss or provide any information to anyone about this case through
telephone calls or text messages. You are also not to engage in any social media
interaction, communication or exchange of information about this case until | have
accepted your verdict and this case is at a close. This rule applies to all chats,
comments, direct messages, instant messages, posts, tweets, blogs, viogs or any other
means of communicating, sharing or exchanging information through social media.

It is important that you keep an open mind and not decide any part of the case until
the entire case has been completed and submitted to you. Your special responsibility as
jurors demands that throughout this trial you exercise your judgment impartially and
without regard to sympathy, bias or prejudice. Therefore, until you retire to deliberate
the case, you must not discuss this case or the evidence with anyone, even with each
other, because you have not heard all the evidence, you have not been instructed on
the law, and you have not heard the final arguments of the lawyers. If an exhibit is
admitted in evidence, you should examine it yourself and not talk about it with other
jurors until you retire to deliberate.

To minimize the risk of accidentally overhearing something that is not evidence in
this case, please continue to wear the jurors’ badges while in and around the
courthouse. If someone happens to discuss the case in your presence, report that fact
at once to a member of the staff.

Although it is natural to visit with people you meet, please do not talk with any of the
attorneys, parties, witnesses or spectators either in or out of the courtroom. If you meet
in the hallways or elevators, there is nothing wrong with saying a “good morning” or
“good afternoon,” but your conversation should end there. If the attorneys, parties and
witnesses do not greet you outside of court, or avoid riding in the same elevator with
you, they are not being rude. They are just carefully observing this rule.

Exclusion of witnesses



Witnesses, other than the parties, representatives of the state and expert withesses
will wait outside the courtroom until they are called to testify. Witnesses may not talk to
other witnesses while waiting to testify. The lawyers are responsible for monitoring their
own witnesses to assure that they do not enter the courtroom.]*

The prosecuting attorney may now make an opening statement. The defendant’s
attorney may make an opening statement or may wait until later in the trial to do so.

What is said in the opening statement is not evidence. The opening statement is
simply the lawyer’s opportunity to tell you what the lawyer expects the evidence to
show.

USE NOTES

1. For use after the jury is sworn and before opening statements. This instruction
does not go to the jury room.

2. This section serves as a suggested guideline to the judge.

3. The court must instruct the bailiff to pick up the notes at the conclusion of all jury
deliberations. Absent a showing of good cause, the court shall destroy all notes at the
conclusion of all jury deliberations. The court must instruct court personnel not to read
juror notes.

4. This paragraph is given if the rule was invoked in the presence of the jury. See
Rule 11-615 NMRA of the Rules of Evidence for witnesses who may be excluded for the
courtroom.

[As amended, effective January 1, 1994; July 1, 1998; August 1, 2001; January 20,
2005; as amended by Supreme Court Order No. 11-8300-005, effective March 25,
2011; as amended by Supreme Court Order No. 21-8300-011, effective for all cases
filed or pending on or after December 31, 2021.]

Committee commentary. — Absent a requirement that instructions must be given prior
to the introduction of evidence, the court has discretion to refuse to give any instructions
until the traditional point in the trial. State v. Wesson, 83 N.M. 480, 493 P.2d 965 (Ct.
App. 1972). See Rules of Criminal Procedure, Rule 5-607 NMRA - Order of trial. The
adoption of these instructions and the amendment to Rule 5-607 NMRA of the Rules of
Criminal Procedure provides the mandatory requirement for some instructions at the
start of the trial.

The adoption of preliminary instructions in New Mexico Uniform Jury Instructions-Civil
provides the New Mexico precedent for these instructions. Giving the jury a legal and
procedural framework prior to the presentation of the evidence has been suggested by
various experts on criminal jury trials. See, e.g., Prettyman, Jury Instructions - First or



Last?, 46 A.B.A.J. 1066 (1960); cf. American Bar Association, Standards Relating to
Trial by Jury, 88 3.1 and 4.6(d) (1968).

UJI 14-101 NMRA was amended in 1982 to include a general instruction to the jurors
relating to the avoidance of news accounts of the trial during its progress. See State v.
Perea, 95 N.M. 777, 626 P.2d 851 (Ct. App.), cert. denied, 96 N.M. 17, 627 P.2d 412
(1981).

[As amended by Supreme Court Order No. 11-8300-005, effective March 25, 2011.]

14-101A. Use of interpreter.t

No matter what language people speak, they have a right to have their testimony
heard and understood. You are about to hear a trial in which a court-certified interpreter
will interpret for one or more of the [witnesses]. The interpreter is required to remain
neutral. The interpreter is required to interpret what is spoken, or translate documents,
between English and (specify other language) accurately and
fairly to the best of the interpreter’s skill and judgment.

Some of you may speak or understand (specify other
language). Ordinarily because the court-certified interpreters must abide by an oath and
with standards and the ethics of their profession, their interpretation is presumed to be
accurate. However, if based on your understanding of (specify
other language), you firmly believe that the interpreter has incorrectly interpreted either
a question or a witness’s response to the question, you may give the bailiff a note
before the witness leaves the stand stating your concern. | will decide whether and how
to address your concern.

If I decide to leave the interpretation as expressed by the interpreter you must only
consider the interpreter’s English interpretation, even if you still disagree with the
interpreter’s interpretation. What the witness(es) may have said in
(specify other language), before the interpreter’s interpretation,
is not evidence and may not be used by you in any way in your deliberations.

You must evaluate the interpreted testimony as you would any other testimony. That
is, you must not give interpreted testimony any greater or lesser weight than you would
if the witness had spoken English.

Keep in mind that a person might speak some English without speaking it fluently.
That person has the right to the services of an interpreter. Therefore, you shall not give
greater or lesser weight to a person’s interpreted testimony even if you think the witness
speaks some English.

USE NOTES



1. This instruction is to be used whenever a witness interpreter is necessary. The
instruction may be adapted for use with signed language or other types of interpreters.

[Adopted by Supreme Court Order No. 14-8300-022, effective for all cases pending or
filed on or after December 31, 2014.]

14-102. Explanation; presentation of evidence.

The state will now present its evidence.

After the state has presented its evidence, the defendant may present evidence but
is not required to do so because the burden is always on the state to prove the
defendant's guilt beyond a reasonable doubt.

USE NOTES

For use before the introduction of any evidence. This instruction does not go to the
jury room.

Committee commentary. — See committee commentary under UJI 14-101 NMRA.

14-103. Explanation; instructions.

You have heard all the evidence. It is now my duty to tell you the law that you must
follow in this case.

USE NOTES
For use after the close of the evidence. This instruction does not go to the jury room.

Committee commentary. — See committee commentary under UJl 14-101 NMRA.

14-104. Explanation; closing argument.

Now the lawyers will argue the case. What is said in the arguments is not evidence.
It is an opportunity for the lawyers to discuss the evidence and the law as | have
instructed you. The state has the right to argue first; the defense may then argue; the
state may then reply.

USE NOTES
For use before closing argument. This instruction does not go to the jury room. In a
capital case it is proper for the state in its closing remarks to tell the jury that the state

will not seek the death penalty.

Committee commentary. — See committee commentary under UJI 14-101 NMRA.



14-105. Explanation; exhibit admitted.!

| have admitted (name of exhibit) into evidence as an exhibit
[and you may examine it].2

With regard to this (name of exhibit) and any other exhibits
that may be admitted into evidence during the trial, you should consider it in determining
the facts.

Just as with oral testimony, you may give any exhibit such weight and value as you
think it deserves in helping you to decide what happened in this case.

USE NOTES
1. If requested, this instruction should be given at least once at the appropriate
time. Otherwise, it may be used at the court's discretion. This instruction does not go to
the jury room.

2. Use only if the exhibit is such that it can be passed to the jury.

Committee commentary. — See committee commentary under UJI 14-101 NMRA.

14-106. Explanation; conference at bench.?

The lawyers will approach the bench so that we may discuss some matters out of
your hearing.

It is the lawyers' duty to offer evidence they believe proper and to object to evidence
they believe improper. It is my duty to decide what evidence finally will be admitted for
your consideration.

It may be necessary for us to confer about this or other matters from time to time
during the trial. You must not speculate about what we are discussing.

[You may talk among yourselves, but please do not discuss the case.]?
USE NOTES
1. If requested, this instruction should be given at least once at the appropriate
time. Otherwise, it may be used at the court's discretion. This instruction does not go to
the jury room.

2. This bracketed sentence may be given solely at the discretion of the court.

Committee commentary. — See committee commentary under UJl 14-101 NMRA.



14-107. Explanation; jury excused.?

It is [again]? necessary to excuse you from the courtroom for a short while so that the
lawyers and | can discuss some matters out of your hearing.

You must not speculate about what we are saying. It is the lawyers' duty to offer
evidence they believe proper and to object to evidence they believe improper. You may
be sure that all the evidence that is proper for you to hear in this case will be presented
to you. Our conference now is to insure that no errors are made in the conduct of this
trial.

Please do not discuss the case.
USE NOTES
1. If requested, this instruction should be given at least once at the appropriate
time. Otherwise, it may be used at the court's discretion. This instruction does not go to

the jury room.

2. For use for subsequent excusals. It is not necessary to read the instruction
verbatim every time the jury is excused.

Committee commentary. — See committee commentary under UJI 14-101 NMRA.

14-108. Explanation; closing argument; improper argument on
meaning of words contained in instructions but not defined.!

The [word] [language] 2 is not defined in the instruction
because a definition was not considered to be necessary.

During your deliberation, if you have a question as to the meaning of the [word]
[language], you may make a written request for a definition and | will give you one.?

USE NOTES

1. For use during closing argument when counsel misstates the law concerning the
meaning of a word or words not defined in the instructions. It may be given orally during
closing argument or in writing after closing arguments. It may be given at the request of
a party objecting to the argument, and may be given on the court's own motion.

2. Indicate the word or language, the meaning of which is in dispute.
3. Upon receipt of a request from the jury, use a UJI definition instruction if one is

appropriate. If there is no appropriate UJI definition, use a dictionary definition if it
correctly states the law and resolves the dispute. Otherwise, draft an instruction.



Committee commentary. — This instruction is designed to correct erroneous or
improper jury argument involving a misstatement of the law. The UJI avoids definitions
of words or terms which have an ordinary or common meaning. The UJI style may result
in erroneous or misleading argument, because counsel may vary the law of the case
simply by arguing that a word or phrase has a different meaning.

The General Use Note prohibits the alteration of an essential elements instruction, but
the giving of a definition upon request of the jury does not constitute such an alteration.

If the jury is not given a definition, it is liable to accept erroneous arguments of counsel
as to the meaning of disputed words or phrases. This instruction in effect tells the jury
that counsel is misstating the law, and invites a request for a definition. Postponing the
definition until it is requested will give the court ample time to select the correct
definition, and will result in less interruption of the argument.

14-109. Explanation; cameras in courtroom.

Cameras are allowed in the courts of this state under certain guidelines. In order not
to distract you, they will be located in designated areas of this courtroom. In the event
any member of the jury is distracted by any member of the news media, you should
immediately advise this court.

The news media has been instructed not to film this jury or any member of this jury
whether in the courtroom or outside the courtroom.

The cameras may be allowed to photograph the testimony of certain witnesses and
not others or only portions of the testimony of some witnesses. You are not to draw any
inferences or conclusions whatsoever from this fact.

USE NOTES

If requested, this instruction may be given at least once at the appropriate time
whenever cameras are present in the courtroom. Otherwise, it may be used in the
court's discretion. This instruction does not go to the jury room.

Committee commentary. — See Canon 21-800 of the Code of Judicial Conduct for the
guidelines for broadcasting, televising, photographing and recording of court
proceedings.

In Chandler v. Florida, 449 U.S. 560, 574-5 (1981), the U.S. supreme court stated:

An absolute constitutional ban on broadcast coverage of trials cannot be justified simply
because there is a danger that, in some cases, prejudicial broadcast accounts of pretrial
and trial events may impair the ability of jurors to decide the issue of guilt or innocence
uninfluenced by extraneous matter.



The justices concentrated much discussion on the psychological impact on the
defendant, witness, attorneys and judges of having cameras in the courtroom. However,
they concluded that this impact cannot be, in all cases, said to be strong enough to
violate due process. There must be a specific showing that "the media's coverage of
[the] case - printed or broadcast - compromised the ability of the jury to judge [the
defendant] fairly." Id. at 581.

14-110. Recompiled.

14-111. Supplemental jury questionnaire.

The court, in its discretion, may allow a case-specific juror questionnaire to be
distributed to the jury panel to supplement the general questionnaire originally given to
the panel. This procedure is not mandatory but may be helpful. A sample questionnaire
is provided below, which must be altered to fit the individual case. Questionnaires are
not to be used as a substitute for voir dire questioning. The questionnaires have several
purposes:

1. They allow the jurors to provide some information privately in a less intimidating
atmosphere.

2. The questionnaires give the court and the parties useful information about some
mundane yet important topics (for example, the jurors' knowledge of witnesses) in an
efficient manner. They thus free the attorneys to question about more substantive and
interesting issues and to follow up on specific topics which are highlighted by the
guestionnaires.

3. Questionnaires help to detect some excuses for cause earlier in the process so
that the court's time is used questioning those jurors who are more likely to sit in the
case, rather than those who will ultimately be excused.

4. Supplemental questionnaires give the court and parties more specific information
about question areas addressed in the general questionnaire which are of particular
relevance to this case.

SAMPLE SUPPLEMENTAL JUROR QUESTIONNAIRE
To Prospective Jurors:
Please answer each of the following questions as fully and accurately as possible.
There are no right or wrong answers. You should simply answer the questions honestly
and conscientiously. You must not discuss the questionnaire or the answers with

anyone else.

Your answers will be given to the parties or their attorneys in the case for which you
are being considered as a juror. If you do not understand a question or do not have



enough room to give adequate explanation to your answer, please use the last page for
additional information. This questionnaire is to be answered as though you were in court
answering questions.

The case for which you are being questioned is entitled State of New Mexico v. John
Jones in which the State alleges that Mr. Jones committed the crimes of (1) driving
while under the influence of intoxicating liquor and (2) vehicular homicide. This is a brief
statement of the charges against Mr. Jones but this and the following statements are
not evidence. Mr. Jones is presumed innocent and the truth, if any, of the charges
against him must be proved by the prosecution beyond a reasonable doubt.

The incidents which are relevant to the case occurred on or about June 1, 1991 on
the 100 block of Central Avenue in Albuquerque. At that time Wanda Smith, 25, from
Albuquerque, was a passenger in Mr. Jones' car and was killed as a result of a one
vehicle accident. Also riding in the automobile were Sandra Johnson and Jose Garcia.
All of the passengers in the car were students at the University of New Mexico.

Your candor in answering these questions is appreciated.

Thank you for your cooperation.

NAME:

1. The possible witnesses in this case include:

(See attached list)

Do you know or have you heard of any
of these prospective witnesses? Yes No

If yes,
which witnesses do you know?

what is your relationship to the witness?
or what have you heard?

2. Have you heard of the incidents or persons
involved in this case in any way, including
through radio, television, newspapers, Yes No
the internet, discussion with friends or otherwise?

If yes,
what have you heard?

what is the source of your information?



Mr. Jones is represented by (attorneys
for defendant). Do you know or have you
heard of the attorneys in this case?

If yes,

which do you know?

Yes

how do you know?

what have you heard?

What is your feeling about sitting on a case in
which these attorneys are involved?

The State of New Mexico is represented by

(names of prosecuting attorneys). Do you know or
have you heard of these attorneys?
If yes,

which do you know?

Yes

how do you know?

what have you heard?

What is your feeling about sitting on a case in
which these attorneys are involved?

Have you had any contact whatsoever with the
Bernalillo County District Attorney's office?

Yes

If yes, explain

Have you had any contact whatsoever with the
Albuquerque Police Department?

If yes,
what has been your contact?

Yes

what is your feeling about the members of
the Albuquerque Police Department?

Do you, your relatives or close associates
belong to any organizations which take an
official position on the use of alcohol?
(MADD, SADD, certain churches, etc.)

Yes

No

No

No

No

No



10.

11.

12.

13.

14.

15.

16.

Do you drink alcohol? Yes
How often? What are your

feelings about the use of alcohol?

Have you ever known anyone who was arrested for

driving while intoxicated (DWI)? Yes
Explain:

Have you, your relatives, or close associates

become familiar, through work, training, or

study, with the effects of alcohol? Yes
If so, please explain:

Have you ever taken any courses which addressed

the effects of alcohol? Yes
Explain:

What is your knowledge, education, or training

about blood alcohol levels as shown by a blood

test or breath test? Please explain:

Do you drive an automobile regularly? Yes
What kind of car(s) do you drive?

Have you ever been in an automobile accident? Yes
Was anyone injured or killed? Please explain:

How well do you feel the court system deals

with crime?

How well do you feel the court system deals

with alcohol related crimes?

What are your favorite movies that you've seen

within the last few years?

From what brief description you've been given,

is this a case in which you would like to serve

as a juror? Yes

Why or why not?

No

No

No

No

No

No

No



17. Please list any other information you think would
be important for the court to know. Also, list
here any information which you did not have room
to give earlier.

If you do not understand particular questions,
please list those questions.

| SWEAR OR AFFIRM THAT THE ABOVE INFORMATION IS TRUE
AND CORRECT TO THE BEST OF MY KNOWLEDGE AND BELIEF

Signature Date

[Adopted, effective January 1, 1995; as amended by Supreme Court Order No. 08-
8300-060, effective February 2, 2009.]

14-112. Stipulation of fact.

The state and the defense have stipulated that (set
forth stipulated fact). A stipulation is an agreement that a certain fact is true. You should
regard such agreed facts as true.

USE NOTES

This instruction should be given at the time the stipulated fact is admitted into
evidence. This instruction does not go to the jury room.

[Approved, effective January 1, 1999.]

14-113. Stipulation of testimony.

The parties have agreed that if called as a witness, (name of
witness) would have given the following testimony:
(set forth stipulated testimony). You must accept
as true the fact that the witness would have given that testimony. However, it is for you
to determine the effect or weight to be given that testimony.

USE NOTES

This instruction should be given at the time the stipulated testimony is admitted into
evidence. This instruction does not go to the jury room.



[Approved, effective January 1, 1999.]

14-114. Recess instruction.

During recess, do not discuss this case with other jurors or with any other person, or
allow anyone to discuss the case with you or in your presence.

You, as jurors, must decide this case based solely on the evidence presented here
within the four walls of this courtroom. This means that during the trial you must not
conduct any independent research about this case, the matters in this case, and the
individuals or corporations involved in the case. In other words, you should not consult
dictionaries or reference materials, search the internet, websites, blogs, or use any
other electronic tools to obtain information about this case or to help you decide the
case. Do not try to find out information from any source outside the confines of this
courtroom.

Until you retire to deliberate, you may not discuss this case with anyone, even your
fellow jurors. After you retire to deliberate, you may begin discussing the case with your
fellow jurors, but you cannot discuss the case with anyone else until you have returned
a verdict and the case is at an end. | know that many of you use cell phones, the
internet, and other tools of technology. You also must not talk to anyone about this case
or use these tools to communicate electronically with anyone about the case. This
includes your family and friends. You may not communicate with anyone about the case
on your cell phone or any other device that can access the internet, through email, text
messaging, or on Twitter, through any blog or website, through any internet chat room,
or by way of any other social networking websites, such as
(insert current examples of social networking sites,
such as Facebook, My Space, LinkedIn, and YouTube).

During your deliberations, you must not communicate with or provide any
information to anyone by any means about this case. You may not use any electronic
device or media, such as a telephone, cell phone, or any device that can access the
internet; the internet, any internet service, or any text or instant messaging service; or
any internet chat room, or by way of any other social networking websites, such as
(insert current examples of social networking sites, such
as Facebook, My Space, LinkedIn, YouTube, or Twitter), to communicate to anyone any
information about this case or to conduct any research about this case until | accept
your verdict.

Avoid any publicity this case may receive. Do not read, listen to or watch any news
accounts of this trial.

Do not express any opinion about the case or form any fixed opinion until the case is
finally submitted to you for your decision.

USE NOTES



This instruction may be given at recesses and at the end of each day of the trial.
After the initial reading, the court may abbreviate the instruction as necessary.

[Approved, effective October 15, 2002; as amended by Supreme Court Order No. 11-
8300-005, effective March 25, 2011.]

Committee commentary. — This instruction is not mandatory. It is a summary of
several admonitions contained in the explanation of trial procedure, UJl 14-101 NMRA.

14-118. Expert witnesses.

An expert witness is a withess who, by knowledge, skill, experience, training or
education, has become expert in any subject. An expert withness may be permitted to
state an opinion as to that subject.

You should consider each expert opinion and the reasons stated for the opinion,
giving them such weight as you think they deserve. You may reject an opinion entirely if
you conclude that it is unsound.

USE NOTES

This instruction may be given at the time the expert testifies or it may be given with
the closing instructions or it may be used both times. UJI Criminal 14-5050 NMRA may
be given when a lay witness gives an opinion.

[Approved, effective November 1, 2003.]

Committee commentary. — See the committee commentary to UJI Criminal 14-5050
NMRA.

Part B
Voir Dire; Oath

14-120. Voir dire of jurors by court.

LADIES AND GENTLEMEN:

This is a criminal case in which the defendant(s) [is]
[are]? charged with 3 (offense charged). If chosen as
jurors, you will decide whether (name of defendant) is not
guilty or guilty. (name of defendant) is presumed

innocent. The burden is on the state to prove guilt beyond a reasonable doubt.

At this time you will be asked some questions. You should remember that there are
no right or wrong answers to these questions. The best answer is the most honest



answer. If you would prefer not to answer any question in front of other people, please
tell us and we will address your concern privately.

You have previously given answers on a questionnaire given you by the court clerk.
You may also add to your answers to those questions if your memory is refreshed about
those questions here in open court.*

[Though not required, before the attorneys ask questions, the court might ask
preliminary questions. For example:

1. The state is represented by (name of attorney).
How many of you are familiar with (name of attorney)?
[What is your attitude about sitting on the case in which
(name of attorney) is representing one of the parties?]s

2. The defendant is represented by (name of
attorney). How many of you are familiar with (name of
attorney)? [What is your attitude about sitting on the case in which
(name of attorney) is representing one of the parties?]s

3. The defendant is (name of defendant). How many
of you are familiar with (name of defendant)? What is
your attitude about sitting on this case given your familiarity with
(name of defendant)?s

4. Without saying what you have seen or heard, how many of you have seen or
heard anything about this case from any source whatsoever, including news media,
radio, television, internet, or from any other person? (Those jurors who have received
information should be questioned privately.)s

5. Itis estimated that this case will last (length of
trial). Do any of you feel that you would be caused an undue hardship by sitting in this
case for that time? [What is your hardship? What would be your attitude if chosen to sit
in the case?]s

6. Is there any other reason that any of you feel you should not sit on this case?
The attorneys may question the jurors.]’
USE NOTES

1. For use before jury selection. The court may wish to address a group of
prospective jurors about preliminary issues such as hardship excuses before the parties
address the jurors. The parties might address the jurors in smaller groups or individually
as to more sensitive issues. Sample questions have been provided above. This
instruction does not go to the jury room.



2. Use only the applicable bracketed alternative.
3. Fillin the charge as stated on the charging document.
4. There are three basic sources of information used by the court in jury selection:

a. the standard jury questionnaires given to all prospective jurors which
contain basic demographic information;

b. case specific supplemental questionnaires which are given to the
prospective jurors in the case in question;

C. voir dire questioning. The questioning by the attorneys is generally used
for inquiry concerning the jurors' attitudes and opinions about case-related issues (for
example, burden of proof, self defense, alcohol use, etc.) and as follow-up to specific
information highlighted by the questionnaires (for example, a juror's knowledge of a
witness).

5. It will sometimes be necessary to ask follow-up questions outside the hearing of
the other prospective jurors. This is to avoid giving factual information to other jurors
that they would not otherwise know and which might affect their view of the case.

6. If the answer to the question is yes, the bracketed additional questions may be
given.

7. This instruction is an example of voir dire introduction, but the voir dire
examination should be tailored to the particular needs of a specific case. The court
should be sensitive to several factors about voir dire:

a. the size of group questioned as to a particular topic;

b. which party proceeds first;

C. the types of questions asked;

d. the length of time required for particular question areas.

These factors will depend on a number of considerations:
a. the type of case tried;

b. the sensitivity of issues. For example sexual matters, publicity or
knowledge of parties might give reason for individual voir dire;

C. the age, experience, intelligence, education, ability to articulate or timidity
of a particular juror;



d. the degree of seriousness of the case;
e. the information gathered in juror questionnaires;
f. the party seeking to exclude a juror.

[As amended, effective January 1, 1995; October 15, 2002; as amended by Supreme
Court Order No. 08-8300-60, effective February 2, 2009.]

Committee commentary. — This instruction is based on the voir dire used in federal
courts and is included for guidance in conducting the voir dire in criminal cases. These
guestions may be asked of the jurors as a group in order to save time.

14-121. Individual voir dire; death penalty cases; single jury used.?

In New Mexico there are two possible penalties for a person who has been
convicted of [an intentional deliberate first degree]2 murder. Those penalties are life
imprisonment or death. New Mexico has a two-phase trial in those cases in which the
death penalty may be imposed. The same jury is used for both phases.

The first phase is called the innocence-guilt phase. In this phase the jury decides
whether the state has proven the defendant guilty beyond a reasonable doubt. In
making this decision the jury cannot consider the consequences of its verdict or any
possible sentence. If the accused is found not guilty of first degree murder, the
proceedings are ended for the jury. But if the defendant is found guilty of [an intentional
deliberate first degree]z murder, the same jury is brought back for a second phase of the
trial called the sentencing phase. At that time the jury may hear more evidence and will
hear legal instructions and arguments of counsel. The jury then decides the penalty of
life in prison or death.

In this case, (name of defendant), has
pleaded not guilty and is presumed to be innocent. The state has the burden of proving
(name of defendant) guilty beyond a
reasonable doubt. | am going to ask you some questions concerning your views about
possible penalties for someone convicted of [an intentional deliberate first degree]?
murder. When | speak of murder, | mean a killing of a human being which is intentional,
not justifiable and not legally excusable. Murder does not include killings of people
which are accidental, which are committed in self-defense or for which there is some
other legal defense. In other words, these questions refer only to persons who have
intentionally and illegally killed another human being.

Asking these questions is a procedural requirement and the fact that you are asked
guestions about possible penalties does not reflect on
's (name of defendant) innocence or guilt in any way
because (name of defendant) is presumed to be
innocent. In fact, these questions do not refer to this case specifically, but to your views




in general. If you do not understand a question, please let me know and we will clarify
the question.

1. What is your attitude about penalties for persons convicted of [an intentional
premeditated first degree]> murder?

2. Do you feel that the death penalty is the appropriate penalty for all persons
convicted of [an intentional deliberate first degree]z murder?

3. Do you feel that the death penalty is appropriate for some, but not all, persons
convicted of [an intentional deliberate first degree]z murder?

4. Do you feel that the death penalty is never an appropriate penalty for people
convicted of [an intentional deliberate first degree]z murder?

5. After answering the above questions, please tell us more about your views and
why you answered as you did.3

USE NOTES

1. For use only in cases where the death penalty may be imposed. This instruction
may be used when the same jury is used for the innocence-guilt and sentencing phases
of the trial. When the defendant has exercised the option to have two separate juries,
one for the innocence-guilt phase and an independent jury for the sentencing phase,
UJI 14-121A NMRA shall be used. These questions are not mandatory.

2. Set forth or describe the type of murder charged which may result in the
imposition of the death penalty.

3. The attorneys may now question the juror. If the answer to question 2 is yes, the
defendant's attorney may question first as to the juror's attitudes. If the juror's answer to
guestion 3 is yes, the court may alternate between the prosecuting attorney and the
defendant's attorney as to who questions the prospective juror first. If the answer to
guestion 4 is yes, the prosecuting attorney may question first about the juror's attitudes.

[As amended, effective January 1, 1995; as amended by Supreme Court Order No. 09-
8300-043, effective November 30, 2009, for all new and pending cases.]

Committee commentary. — The questions included for use in cases where the death
penalty may be imposed are based on requirements set forth in Witherspoon v. lllinois,
391 U.S. 510, rehearing denied, 393 U.S. 898 (1968). Witherspoon specifies that a
venireperson cannot be excluded from serving on a jury in a case where the death
penalty may possibly be imposed unless the venireperson is "irrevocably committed,
before the trial has begun, to vote against the penalty of death regardless of the facts
and circumstances that might emerge in the course of the proceedings."” 391 U.S. 510
at 522. Both questions need not be asked. If the venireperson answers the first question



in the negative, it is not necessary to ask the second question, and the venireperson
may be excused. If the answer is in the affirmative, the second question must be asked.
The venireperson may then be excused only if the second question is answered in the
affirmative.

14-121A. Individual voir dire; death penalty cases; two juries used.!

In New Mexico there are two possible penalties for a person who has been
convicted of [an intentional deliberate first degree]2 murder. Those penalties are life
imprisonment or death. New Mexico has a two-phase trial in those cases in which the
death penalty may be imposed.

The first phase is called the innocence-guilt phase. In this phase the jury decides
whether the state has proven the defendant guilty beyond a reasonable doubt. In
making this decision the jury cannot consider the consequences of its verdict or any
possible sentence. If the defendant is found guilty of [an intentional deliberate first
degree]? murder, a second jury is selected for a second phase of the trial called the
sentencing phase. At that time the sentencing jury may hear more evidence and will
hear legal instructions and arguments of counsel. The sentencing jury then decides the
penalty of life in prison or death.

| am going to ask you some questions concerning your views about possible
penalties for someone convicted of [an intentional deliberate first degree]2 murder.
When | speak of murder, | mean a killing of a human being which is intentional, not
justifiable and not legally excusable. Murder does not include killings of people which
are accidental, which are committed in self-defense or for which there is some other
legal defense. In other words, these questions refer only to persons who have
intentionally and illegally killed another human being.

Asking these questions is a procedural requirement and the fact that you are asked
guestions about possible penalties does not reflect on whether
(name of defendant) should be sentenced to death or
life in prison. In fact, these questions do not refer to this case specifically, but to your
views in general. If you do not understand a question, please let me know and we will
clarify the question.

1. What is your attitude about penalties for persons convicted of [an intentional
premeditated first degree]> murder?

2. Do you feel that the death penalty is the appropriate penalty for all persons
convicted of [an intentional deliberate first degree]z murder?

3. Do you feel that the death penalty is appropriate for some, but not all, persons
convicted of [an intentional deliberate first degree]z murder?



4. Do you feel that the death penalty is never an appropriate penalty for people
convicted of [an intentional deliberate first degree]z murder?

5. After answering the above questions, please tell us more about your views and
why you answered as you did.3

USE NOTES

1. For use only in cases where the death penalty may be imposed. This instruction
may be used when two separate juries are used for the innocence-guilt and sentencing
phases of the trial. This instruction may be used for the sentencing jury but shall not be
used for the trial jury. When one jury is used for both the innocence-guilt phase and the
sentencing phase, UJI 14-121 NMRA shall be used. These questions are not
mandatory.

2. Set forth or describe the type of murder charged which may result in the
imposition of the death penalty.

3. The attorneys may now question the juror. If the answer to question 2 is yes, the
defendant's attorney may question first as to the juror's attitudes. If the juror's answer to
guestion 3 is yes, the court may alternate between the prosecuting attorney and the
defendant's attorney as to who questions the prospective juror first. If the answer to
guestion 4 is yes, the prosecuting attorney may question first about the juror's attitudes.

[Adopted by Supreme Court Order No. 09-8300-043, effective November 30, 2009, for
all new and pending cases.]

Committee commentary. — The questions included for use in cases where the death
penalty may be imposed are based on requirements set forth in Witherspoon v. lllinois,
391 U.S. 510, rehearing denied, 393 U.S. 898 (1968). Witherspoon specifies that a
venireperson cannot be excluded from serving on a jury in a case where the death
penalty may possibly be imposed unless the venireperson is “irrevocably committed,
before the trial has begun, to vote against the penalty of death regardless of the facts
and circumstances that might emerge in the course of the proceedings.” 391 U.S. 510
at 522. Both questions need not be asked. If the venireperson answers the first question
in the negative, it is not necessary to ask the second question, and the venireperson
may be excused. If the answer is in the affirmative, the second question must be asked.
The venireperson may then be excused only if the second question is answered in the
affirmative.

14-122. Oath to jurors on qualification and voir dire examination.

Do you swear or affirm to answer truthfully the questions asked by the judge or the
attorneys concerning your qualifications to serve as a juror in this case, under penalty of
law?



Committee commentary. — This oath or affirmation or any other oath or affirmation
which generally complies with the requirements of Rule 11-603 NMRA of the Rules of
Evidence must be administered prior to qualification of jurors and voir dire examination.

14-123. Oath to impaneled jury.

Do you swear or affirm that you will arrive at a verdict according to the evidence and
the law as contained in the instructions of the court?

Committee commentary. — This oath or affirmation or any other oath or affirmation
which generally complies with the requirements of Rule 11-603 of the Rules of Evidence
must be administered with other pretrial instructions.

Part C
Definitions

14-130. "Possession"” defined.?!

A person is in possession of (name of object) when, on the
occasion in question, he knows what it is, he knows it is on his person or in his
presence and he exercises control over it.

?[Even if the object is not in his physical presence, he is in possession if he knows
what it is and where it is and he exercises control over it.]

[Two or more people can have possession of an object at the same time.]

[A person's presence in the vicinity of the object or his knowledge of the existence or
the location of the object is not, by itself, possession.]

USE NOTES

1. This instruction is designed to be used in any case where "possession™ is an
element of the crime and is in issue.

2. One or more of the following bracketed sentences may be used depending on
the evidence.

Committee commentary - Definitions in general. — The committee worked on the
premise that part of the "overkill" syndrome in New Mexico jury instruction practice was
the use of numerous legal terms which required additional instructions to explain the
terms. These uniform instructions, to the extent possible, avoid using terms which have
to be defined. Some terms had to be defined; if the definition applies only to a specific
crime or within a category of crimes, the definition is found in the elements chapter.
Where a term has an ordinary or common meaning, a definition need not be given. See



State v. Moss, 83 N.M. 42, 487 P.2d 1347 (Ct. App. 1971). If the jury asks for a
definition and no definition is provided in UJI, a dictionary definition may be given.

This part of Chapter One will contain the definitions of words which are used in more
than one category of instructions. The committee recognizes that experience under the
UJI Criminal may indicate that additional definitions should be included and this section
will be expanded accordingly.

Possession defined. — This instruction will probably be used most often in property
and drug cases. The basic possession definition was derived from the following New
Mexico decisions: State v. Mosier, 83 N.M. 213, 490 P.2d 471 (Ct. App. 1971); State v.
Maes, 81 N.M. 550, 469, P.2d 529 (Ct. App.), cert. denied, 81 N.M. 588, 470 P.2d 309
(1970); State v. Romero, 79 N.M. 522, 445 P.2d 587 (Ct. App. 1968); State v. Favela,
79 N.M. 490, 444 P.2d 1001 (Ct. App. 1968); State v. Giddings, 67 N.M. 87, 352 P.2d
1003 (1960).

The bracketed paragraphs all deal in some way with the problem of constructive
possession. The definitive decision relied on by the committee for the concept of
constructive possession was that of Amaya v. United States, 373 F.2d 197 (10th Cir.
1967). Amaya was cited with approval in State v. Montoya, 85 N.M. 126, 509 P.2d 893
(Ct. App. 1973). See also State v. Wesson, 83 N.M. 480, 493 P.2d 965 (Ct. App. 1972).
For recent compilations of cases dealing with possession of narcotics where the
defendant did not have exclusive possession of the premises or vehicle, see Annot., 57
A.L.R.3d 1319 (1974) and Annot., 56 A.L.R.3d 948 (1974). See also State v. Bauske,
86 N.M. 484, 525 P.2d 411 (Ct. App. 1974); State v. Bowers, 87 N.M. 74, 529 P.2d 300
(Ct. App. 1974); State v. Bidegain, 88 N.M. 384, 540 P.2d 864 (Ct. App.), rev'd in part,
88 N.M. 466, 541 P.2d 971 (1975).

Unless the statute requires possession of a certain amount of a prohibited substance,
[e.g. Section 30-31-23 B(2) & (3) NMSA 1978] possession of any amount is prohibited.
See State v. Grijalva, 85 N.M. 127, 509 P.2d 894 (Ct. App. 1973).

14-131. "Great bodily harm" defined.

Great bodily harm means an injury to a person which [creates a high probability of
death]: [or] [results in serious disfigurement] [or] [results in loss of any member or organ
of the body] [or] [results in permanent or prolonged impairment of the use of any
member or organ of the body].

USE NOTES
1. Use only the applicable bracketed elements established by the evidence.
Committee commentary. — This instruction was derived from the statutory definition

of great bodily harm. See Section 30-1-12A NMSA 1978. In State v. Hollowell, 80 N.M.
756, 461 P.2d 238 (Ct. App. 1969), the court held that choking the victim created a "high



probability of death.” In State v. Ortega, 77 N.M. 312, 422 P.2d 353 (1966), forcibly
tattooing the victim with India ink was held to involve great bodily harm; presumably this
constitutes "serious disfigurement," although it was not so characterized by the court. In
State v. Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct. App.), cert. denied, 82 N.M. 562, 484
P.2d 1272 (1971), the court held that evidence that the victim was hit in the eye with a
fist by the defendant and never regained sight showed a "permanent or protracted loss
or impairment of the function of a member or organ of the body."

14-132. Unlawfulness as an element.?!

In addition to the other elements of (name of offense) [as charged
in Count |,2 the state must prove beyond a reasonable doubt that the act was
unlawful.

For the act to have been unlawful it must have been done [without consent
and?]:

[with the intent to arouse or gratify sexual desire]
[or]

[to intrude upon the bodily integrity or personal safety of
(name of victim)]

[or]

[ (other unlawful purpose)].

(name of offense) does not include a [touching]s

[penetration] [confinement] [ (relevant act)] for purposes
of [reasonable medical treatment]s [nonabusive (parental care) (or) (custodial
care)] [lawful arrest, search or confinement] [ (other

lawful purpose)].
USE NOTES

1. This instruction is intended to aid the court and the parties in preparing an
instruction when the statutory definition of the offense includes the term "unlawful" and
an issue is raised as to the lawfulness of the defendant's act. The examples in the
second and third paragraphs address offenses that include the term "unlawful” as part
of the definition of the offense. These offenses include certain assault and battery
offenses, sex offenses and false imprisonment or kidnapping offenses. The examples
suggested in the bracketed language have been taken from controlling cases
addressing particular offenses and are not applicable to every case.



If the defendant is a psychotherapist who is accused of unlawfully touching a patient,
see Subsection B of Section 30-9-12 NMSA 1978 for lawful touchings by a
psychotherapist. See Section 30-9-10 NMSA 1978 for the definitions of patient and
psychotherapist.

This instruction is not intended to be all inclusive. Appropriate language should be
tailored in specific cases.

If this instruction is given, add to the essential elements instruction of the offense
charged, "The defendant's act was unlawful".

This instruction need not be given if the unlawfulness element is included in another
instruction such as self-defense or defense of another. See UJI 14-5181 to 14-5184
NMRA if the issue of "lawfulness" involves self-defense or defense of another.

2. Insert count number if more than one count is charged.

3. If the bracketed "without consent and" is given, one of the three alternatives that
follows must be given. One or more of the three alternatives may be given without the
bracketed "without consent and".

4. Use only applicable bracketed alternative or alternatives. If the evidence raises a
particular issue of lawfulness that is not addressed in these alternatives, supply
appropriate descriptive language in the blanks provided.

5. Use only applicable bracketed alternative or alternatives.
[As amended, effective January 20, 2005.]

Committee commentary. — A number of New Mexico statutes, primarily those
involved with various kinds of touchings of others, include as an element of the offense
the term "unlawful", in recognition of the fact that it is difficult to define in each criminal
statute the exact line in every case between the kinds of conduct that may be
considered societally acceptable and even necessary, such as parental care, medical
procedures, law enforcement activities, etc., and those which are punishable. See, e.g.,
Territory v. Miera, 1 N.M. 387 (1866); State v. Osborne, 111 N.M. 654, 808 P.2d 624
(1991). If the defendant "introduces some evidence of lawfulness, the court is under a
duty to instruct on the state's burden to provide unlawfulness beyond a reasonable
doubt". State v. Johnson, 1996 NMSC-075, 122 N.M. 696, 930 P.2d 1148 (1996)
(following State v. Parish, 118 N.M. 39, 42, 878 P.2d 988, 991 (1994) and reversing
conviction for aggravated assault for failure to instruct the jury on the defense of
citizen's arrest.)

As Miera, 1 N.M. 387 pointed out, the term "unlawful" was an essential element of the
offense of aggravated assault. The indictment was dismissed for failure to contain the
allegation.



“There are many strikings which are not unlawful, and so are not offenses which the law
has punished; such as parents correcting their children, or an executive officer
executing the sentence of a court upon a person convicted of a crime. So, too, one man
may lawfully beat, bruise and wound another in the necessary defense of himself, wife
or child. By using the word ‘unlawfully' in the statute, the legislature intended to
discriminate between acts of violence which may be lawful and those which are not.”

1 N.M. at 388.

In Osborne, the Supreme Court held that it was an error to fail to instruct the jury on the
definition of "unlawful" as a distinct element of the offense of criminal sexual contact of a
minor. As the court noted, "the legislature set out unlawfulness as a distinct component
of the offenses described in the CSCM and CSPM statutes.” 111 N.M. at 659.

“There are any number of circumstances where such a touching [of the intimate parts] is
not merely ‘excusable or justifiable' but entirely innocent, such as a touching for the
purposes of providing reasonable medical treatment, nonabusive parental or custodial
care, or, in some circumstances, parental or custodial affection. The necessity of
establishing an excuse or justification for an act should not be imposed upon a
defendant until the state has established that conduct has occurred which, under
common standards of law and morality, may be presumed criminal.”

111 N.M. at 660.

Even where a touching has been done in a rude, insolent or angry manner, as with the
simple battery statute, Section 30-3-4 NMSA 1978, the legislature has required
unlawfulness as a separate element before the touching is a criminal offense. This
would avoid the unfair imposition of criminal liability on an insolent hairdresser, a rude
doctor or an angry police officer whose touchings are for noncriminal purposes. If the
battery is of a peace officer, the Supreme Court has held that to prove that the conduct
was "unlawful" the state must prove that the officer was injured, that the conduct
threatened the officer's safety or that the conduct meaningfully challenges the officer's
authority. See State v. Padilla, 122 N.M. 92, 920 P.2d 1046 (1997).

Former UJI 14-984 NMRA, defining "unlawful" for the crime of criminal sexual
penetration or contact has been merged into this instruction and 14-984 NMRA has
been withdrawn. There is no current instruction explicitly applicable to the various
offenses in which unlawfulness is a separate and distinct element. The committee
concluded that the best way to address this problem was to promulgate a general
definitional instruction which should be used for appropriate offenses and tailored to the
appropriate factual issues in each case. This will avoid having to create separate
definitions of unlawfulness for each offense in which it is an element.

14-133. "Negligence" and "recklessness"; defined.!



For you to find that the defendant [acted]? [recklessly] [with reckless disregard]
[negligently] [was negligent] [ ]2 in this case, you must find
that the defendant acted with willful disregard of the rights or safety of others and in a
manner which endangered any person or property.

USE NOTES
1. For use when "negligence”, "reckless”, "recklessly"”, "knew or should have
known" or similar term or phrase is an element of the crime charged. This instruction
should not be given with any elements instruction which already adequately defines the
concept of a defendant's criminal negligence set forth by the Supreme Court. See for
example State v. Yarborough, 1996-NMSC-068, 122 N.M. 596, 930 P.2d 131 and
Santillanes v. State, 115 N.M. 215, 849 P.2d 358 (1993).

2. Use only applicable alternative.

3. Set forth the term or terms used in the elements instruction (or statute if no
elements instruction exists) for criminal negligence if the previous alternatives are not
used in the essential elements instruction of a "criminal negligence" offense.

4. If the statutory offense identifies some injury other than to a person or the
property of others, set forth statutory language.

[Adopted, effective January 1, 1999.]

Committee commentary. — This instruction was taken from the definition set forth in
State v. Yarborough, 1996-NMSC-068, P20, 122 N.M. 596, 930 P.2d 131 and
predecessor cases. This instruction should be used when the offense involves criminal
negligence and the essential elements instruction, or other instruction to be used with
the essential elements instruction, does not define the term "reckless", "negligence" or
similar term. See Santillanes v. State, 115 N.M. 215, 220, 849 P.2d 358, 363 (1993)
citing with approval Raton v. Rice, 52 N.M. 326, 365, 199 P.2d 986, 987 (1949)

(involuntary manslaughter) as follows:

When a crime is punishable as a felony, civil negligence ordinarily is an inappropriate
predicate by which to define such criminal conduct.

Various courts have defined criminal negligence in slightly different ways. This
instruction simplifies and standardizes the definition of criminal negligence.

14-134. "Proximate cause": defined.!

In addition to the other elements of the crime of (name of
crime) as set forth in instruction number ,2 the state must also prove to your
satisfaction beyond a reasonable doubt that:




1. (name of victim) was
(describe injury or harm);

2. The injury or harm was the foreseeable result of the defendant's act; and
3. The act of the defendant was a significant cause of the injury or harm.

The defendant's act was a significant cause of the injury or harm if it was an act
which, in a natural and continuous chain of events, uninterrupted by an outside event,
resulted in the injury or harm and without which the injury or harm would not have
occurred.

[There may be more than one significant cause of the injury or harm. If the acts of
two or more persons significantly contribute to the cause of the injury or harm, each act
is a significant cause of the injury or harm.]?

USE NOTES

1. This instruction should be used in cases in which causation is an issue. It is not
to be used in homicide cases. See Instructions 14-251 and 14-252.

2. Insert here the number assigned by the court to the elements instruction for the
named offense.

3. Use the bracketed language if there is evidence that the acts of more than one
person contributed to the injury or harm to the victim.

[Approved, effective January 1, 2000.]

Committee commentary. — In response to the Supreme Court's decision in State v.
Munoz, 1998-NMSC-041, 126 N.M. 371, 970 P.2d 143, the committee fashioned an
instruction to be given when causation is a question of fact to be resolved by the jury. In
Munoz, the Court set out the two elements for finding that the defendant's act was the
proximate cause of a harm or injury: (1) that the defendant's act was a significant cause
of the harm; and (2) that the harm or injury was a foreseeable result of the defendant's
act. In addition, the instruction explains the concept of independent, intervening cause
as suggested in the Munoz opinion.

14-135. “Use” of a deadly weapon; defined.
“Use” of a deadly weapon during an assault means the following:

1. A deadly weapon was present at some point during the encounter;



2. (name of victim) knew, or based on the defendant’s words or
actions, (name of victim) had reason to know that the defendant had
a deadly weapon; and

3. The defendant intentionally used the presence of the weapon to facilitate the
assault.

USE NOTES

Use with UJI 14-305 NMRA, UJI 14-306 NMRA, UJI 14-355 NMRA, UJI 14-356
NMRA, UJI 14-375 NMRA, UJI 14-376 NMRA, UJI 14-2202 NMRA, and UJI 14-2203
NMRA.

[Adopted by Supreme Court Order No. S-1-RCR-2023-00030, effective for all cases
pending or filed on or after December 31, 2023.]

Committee commentary. — In State v. Zachariah G., 2022-NMSC-003, 1 3, 501 P.3d
451, the Supreme Court held “that a defendant uses a deadly weapon to commit assault
where a defendant makes facilitative use of the deadly weapon.” In the context of
assault by use of a deadly weapon by threat, facilitative use of a deadly weapon is
“distinct from incidental exposure or mere possession” and “may be found where (1) a
deadly weapon is present at some point during the encounter, (2) the victim knows or,
based on the defendant’s words or actions, has reason to know that the defendant has
a deadly weapon, and (3) the presence of the weapon is intentionally used to facilitate
the commission of the assault.” Id.  19.

The Zachariah G. Court did not specifically address the applicability of this definition of
facilitative use for crimes involving the use of a deadly weapon that constitutes an
express or implied threat, outside the context of assault. Committee commentary to UJI
14-914 NMRA discusses the meaning of “armed with a deadly weapon” in the context of
criminal sexual penetration, criminal sexual contact, or criminal sexual contact of a
minor.

[Adopted by Supreme Court Order No. S-1-RCR-2023-00030, effective for all cases
pending or filed on or after December 31, 2023.]

Part D
General Instructions

14-140. Elements of uncharged crimes.

In addition to the other elements of (identify charged crime or
crimes), you must consider whether the defendant’s acts related to the commission of
(identify uncharged crime). The defendant is not charged with




(identify uncharged crime). However, the law declares that to be a

crime when:

1. [insert elements replacing references to “the defendant” with “a person” or “that
person” as needed for clarity].

USE NOTES

This instruction must be used with every crime that incorporates another crime by
reference—either by requiring the “intent to commit” another crime or by describing an
act done with the purpose of committing another crime—unless the referenced crime is
separately charged and instructed. This instruction may omit the element specifying
jurisdiction and date of offense or any other elements not relevant to consideration of
the charged offense and whose inclusion would cause juror confusion. The phrasing of
this instruction may be adapted to account for the particular context in which it is used.

[As amended by Supreme Court Order No. 20-8300-004, effective for all cases pending
or filed on or after December 31, 2020.]

Committee commentary. — This instruction provides a template for instructing on the
elements of an uncharged offense in a manner that informs the jury of the elements
without giving the impression that the jury must find the defendant committed the
uncharged offense. It is to be used any time the legal definition of an uncharged offense
is necessary to determining the elements of a charged offense. See, e.g., State v. Catt,
2019-NMCA-013, 111 13-14, 435 P.3d 1255 (“[I]t is necessary that the jury is instructed
on the essential elements of the alleged predicate acts upon which racketeering is
based. . . . Because the instructions permitted the jury to convict Defendant for
racketeering based on predicate offenses for which the jury had no elements, the
instructions were erroneous.”); State v. Segura, 2002-NMCA-044, { 16, 132 N.M. 114,
45 P.3d 54 (reversal was “required because the district court and the State did not set
out the initiatory crime of attempt in the jury instructions in a manner to insure all
elements of the underlying crime were properly placed within the context of the initiatory
crime of attempt”); State v. Armijo, 1999-NMCA-087, 11 3-4, 127 N.M. 594, 985 P.2d
764 (finding fundamental error where “[t]he district court instructed the jury on the
elements of aggravated assault with intent to commit felony aggravated battery, but
failed to instruct the jury on the essential elements of felony aggravated battery”); State
v. Gardner, 1991-NMCA-058, 1 17, 112 N.M. 280, 814 P.2d 458 (in a prosecution for
conspiracy to harbor a felon, “where defendant contests the charge and asserts that a
felony has in fact not been committed . . . the defendant is entitled to have the jury
instructed on the elements of the predicate felony or felonies the state alleges were
committed”).

[Adopted by Supreme Court Order No. 20-8300-004, effective for all cases pending or
filed on or after December 31, 2020.]

14-141. General criminal intent.}



In addition to the other elements of (identify crime or crimes),
the state must prove to your satisfaction beyond a reasonable doubt that the defendant
acted intentionally when he committed the crime. A person acts intentionally when he
purposely does an act which the law declares to be a crime [, even though he may not
know that his act is unlawful].2 Whether the defendant acted intentionally may be
inferred from all of the surrounding circumstances, such as the manner in which he acts,
the means used, [and] his conduct [and any statements made by him].2

USE NOTES

1. This instruction must be used with every crime except for the relatively few
crimes not requiring criminal intent or those crimes in which the intent is specified in the
statute or instruction.

2. Use bracketed portion only if applicable.

Committee commentary. — The adoption of this mandatory instruction for all
nonhomicide crimes requiring criminal intent supersedes cases holding that a general
intent instruction is not required if the crime includes a specific intent. See, e.g., State v.
Dosier, 1975-NMCA-031, 88 N.M. 32, 536 P.2d 1088; State v. Gonzales, 1974-NMCA-
080, 86 N.M. 556, 525 P.2d 916. The adoption of the instruction also supersedes dicta
in State v. Gunzelman, 1973-NMSC-055, 85 N.M. 295, 512 P.2d 55, that a general
criminal intent instruction is inconsistent with an instruction which contains the element
of intent to do a further act or achieve a further consequence, the so-called specific
intent element. Compare Gunzelman, 1973-NMSC-055, with State v. Mazurek, 1975-
NMCA-066, 88 N.M. 56, 537 P.2d 51.

[Amended by Supreme Court Order No. 18-8300-012, effective for all cases pending or
filed on or after December 31, 2018.]

CHAPTER 2
Homicide

Part A
First Degree Murder

14-201. Willful and deliberate murder; essential elements.

For you to find the defendant guilty of first degree murder by a deliberate killing [as
charged in Count |,* the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant killed (name of victim);




2. The killing was with the deliberate intention to take away the life of
(name of victim) [or any other human being];2

3. This happened in New Mexico on or about the day of

A deliberate intention refers to the state of mind of the defendant. A deliberate
intention may be inferred from all of the facts and circumstances of the killing. The word
deliberate means arrived at or determined upon as a result of careful thought and the
weighing of the consideration for and against the proposed course of action. A
calculated judgment and decision may be arrived at in a short period of time. A mere
unconsidered and rash impulse, even though it includes an intent to Kill, is not a
deliberate intention to kill. To constitute a deliberate killing, the slayer must weigh and
consider the question of killing and his reasons for and against such a choice.3

USE NOTES
1. Insert the count number if more than one count is charged.

2. Use the bracketed phrase if the evidence shows that the defendant had a
deliberate design to kill someone but not necessarily the victim.

3. If the jury is to be instructed on more than one degree of homicide, UJI 14-250
[withdrawn] must also be given.

Committee commentary. — See Section 30-2-1A NMSA 1978.

In New Mexico, evidence that the person killed is the same as the person named or
indicated in the charge as having been killed is part of the proof of the corpus delicti.
State v. Vallo, 81 N.M. 148, 464 P.2d 567 (Ct. App. 1970).

The instruction does not use the words "malice aforethought," "deliberation” or
"premeditation” (previously defined as "express malice") because those concepts are
included within the deliberate intention to take the life of a fellow creature. In State v.
Smith, 26 N.M. 482, 194 P. 869 (1921), the supreme court held that the malice required
for a willful and deliberate murder was something more than the ordinary, premeditated
malice aforethought. A willful and deliberate murder requires express malice, the
deliberate intention to unlawfully take away the life of a fellow creature, also known as
intensified or first degree malice. See former Section 30-2-2A NMSA 1978; State v.
Vigil, 87 N.M. 345, 533 P.2d 578 (1975); State v. Smith, supra, 26 N.M. at 491. Smith
also makes it clear that express malice or deliberate intention is the specific intent
required for first degree murder and is not required for common-law or second degree
murder. Id. at 492.

Former Section 30-2-2A NMSA 1978 stated that express malice may be manifested by
external circumstances capable of proof. Smith also noted that malice is normally



inferred from the facts. State v. Smith, supra, 26 N.M. at 491-492. See also, State v.
Garcia, 61 N.M. 291, 299 P.2d 467 (1956). Numerous New Mexico cases, see, e.g.,
State v. Duran, 83 N.M. 700, 496 P.2d 1096 (Ct. App.), cert. denied, 83 N.M. 699, 496
P.2d 1095 (1972), have stated that malice may be "implied." It is believed that the
courts mean that malice is inferred and not implied. See Perkins, "A Reexamination of
Malice Aforethought,” 43 Yale L.J. 537, 549 (1934); Oberer, "The Deadly Weapon
Doctrine - Common Law Origin," 75 Harv. L. Rev. 1565, 1575 (1962).

The New Mexico Supreme Court in State v. Smith, supra, indicated that former 30-2-2B
NMSA 1978 did not actually define implied malice but provided rules of evidence for
implying malice as a matter of law. State v. Smith, supra, 26 N.M. at 492; see also,
Perkins, supra, 43 Yale L.J. at 547; LaFave and Scott, Criminal Law 529-30 (1972).
Malice may not be "implied,” in the sense used in the statute, in a first degree murder
case. State v. Smith, supra, 26 N.M. at 492; State v. Ulibarri, 67 N.M. 336, 339, 355
P.2d 275 (1960). "Express malice" is adequately covered by "deliberate intention."
"Implied malice" is limited to second degree murder. It was previously defined by 30-2-
2B NMSA 1978 to mean a "wicked and malignant heart" murder. This is now defined as
second degree murder, acts creating a strong probability of death or great bodily harm.
This legislative definition of second degree murder is the same as a "wicked and
malignant heart" murder. See Perkins, supra at 769-770 and LaFave and Scott, supra at
529. Therefore, the 1980 amendments of the legislature did not change the intent
required for either first degree or second degree murder.

If the state charges the special "transferred intent" first degree murder under Section
30-2-1A NMSA 1978 and there is evidence to submit that theory to the jury, then the
bracketed provision explained in Use Note No. 2 should be given. It is not necessary to
give any other transferred intent instruction.

Section 30-2-1 NMSA 1978 states second degree murder is a lesser included offense of
first degree murder. In cases where the death penalty is a possibility, Beck v. Alabama,
447 U.S. 625, 100 S. Ct. 2382, 65 L. Ed. 2d 392 (1980), requires that the jury be
instructed on all lesser included offenses. In cases where there is evidence of what was
formerly defined as "implied malice," UJI 14-210 must also be given. It should not be
given when the only evidence presented is that the killing was willful, deliberate and
premeditated. See State v. Garcia and State v. Duran, supra, for cases involving
"implied" or "inferred" malice. Malice may be implied when the defendant used a gun or
other deadly weapon and inferred when the defendant used excessive force or extreme
brutality.

Murders by poison, torture or lying in wait are no longer included in the definition of first
degree murder in Section 30-2-1A NMSA 1978, as amended by Laws 1980, Chapter
21, Section 1. The instructions for these offenses have been withdrawn and are not to
be used for any such murders committed after May 14, 1980. It is still possible to
prosecute for first degree murder for such murders if the malice and deliberation
required to prove first degree murder, previously supplied by the means, is found.



14-202. Felony murder; essential elements.

For you to find the defendant
(name of defendant) guilty of felony murder, which is first degree murder, [as charged in
Count |,: the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant (name of
defendant) [committed]? [attempted to commit] the crime of
3 (name of felony) [under circumstances or in a manner

dangerous to human life];*

2. (name of defendant) causeds
the death of (name of deceased)
during [the commission of]? [the attempt to commit]
(name of felony);

3. (name of defendant) intended
to kill or knew that [his] [her] acts created a strong probability of death or great bodily
harm;

[4. The defendant did not act as a result of sufficient provocation];s

5. This happened in New Mexico on or about the day of

USE NOTES

1. Insert the count number if more than one count is charged.

2. Use applicable alternative or alternatives.

3. Unless the court has instructed on the essential elements of the felony or
attempted felony, these elements must be given in a separate instruction. To instruct on
the elements of an uncharged offense, UJI 14-140 NMRA must be used.

4. Use bracketed phrase unless the felony is a first degree felony.

5. UJI 14-251 NMRA must also be used if causation is in issue.

6. This element is to be given only when provocation is an issue. In that
circumstance UJIl 14-221A NMRA, voluntary manslaughter; lesser included offense of

felony murder, should be given.

[As amended, effective March 15, 1995; as amended by Supreme Court Order No. 14-
8300-005, effective for all cases filed or pending on or after December 31, 2014; as



amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]

Committee commentary. — Felony murder consists of a second-degree murder
committed in the course of a dangerous felony. NMSA 1978, § 30-2-1(A)(2) (1994); see
State v. Montoya, 2013-NMSC-020, 1 15, 306 P.3d 426, see also State v. Nieto, 2000-
NMSC-031, 1 13-14, 129 N.M. 688, 12 P.3d 442 (citing State v. Campos, 1996-NMSC-
043, 117, 122 N.M. 148, 921 P.2d 1266).

See Section 30-2-1A(2). Proof of malice aforethought or deliberate intention is not
required as an element of felony murder. State v. Welch, 1933-NMSC-084, 37 N.M.
549, 25 P.2d 211. The defense of “inability to form specific intent” does not apply to the
murder element of felony murder because felony murder does not include the element
of deliberate intention to take the life of another. See UJI 14-5110 NMRA. However, the
felony which forms the basis for the felony murder may include a specific intent and the
defense could apply to that element. See UJI 14-5111 NMRA.

Before a defendant can be convicted of felony murder, he or she must be given notice
of the precise felony involved in the charge. The notice may be in the indictment or
information, or otherwise furnished to the defendant in sufficient time to enable the
defendant to prepare a defense. State v. Stephens, 1979-NMSC-076, { 10, 93 N.M.
458, 601 P.2d 428; State v. Hicks, 1976-NMSC-069, 1 8, 89 N.M. 568, 555 P.2d 689.
Rule 5-303 NMRA of the Rules of Criminal Procedure for the District Courts would seem
to indicate that the proper procedure may be to amend the indictment or information.
The state must prove each element of the underlying felony [or attempt], otherwise it is
improper to submit felony murder. State v. DeSantos, 1976-NMSC-034, 1 8, 89 N.M.
458, 553 P.2d 1265. Felony murder may be charged as part of an open count of murder
by also charging the underlying felony. Stephens, 1979-NMSC-076, 1 11. However,
when a jury convicts a defendant of both felony murder and the same felony upon which
the felony murder conviction is predicated, the predicate felony is vacated because it is
subsumed within the felony murder conviction. State v. Torrez, 2013-NMSC-034, 15,
305 P.3d 944.

“In New Mexico, the underlying felony must be a first degree felony, an inherently
dangerous lesser degree felony, or a lesser degree felony committed under inherently
dangerous circumstances.” State v. Smith, 2001-NMSC-004, T 12, 130 N.M. 117, 19
P.3d 254 (citing State v. Harrison, 1977-NMSC-038, 1 14, 90 N.M. 439, 564 P.2d 1321).
There is a presumption of inherent dangerousness “in a felony murder case where the
predicate felony is a first-degree felony, but not where the felony is of a lesser degree.”
State v. Mora, 1997-NMSC-060, 1 21, 124 N.M. 346, 950 P.2d 789, overruled on other
grounds by State v. Frazier, 2007-NMSC-032, 1 1, 142 N.M. 120, 164 P.3d 1. For lesser
felonies, “both the nature of the felony and the circumstances surrounding its
commission may be considered to determine whether it was inherently dangerous to
human life.” Smith, 2001-NMSC-004, §] 12. This is a factual matter “for the jury to decide
in each case, subject to review by the appellate courts.” Id.



In Harrison, the Court made it clear that New Mexico follows the general rule that the
felony must be independent of or collateral to the homicide. 1977-NMSC-038, 1 9.

“[T]o charge felony murder for a killing in the commission of or attempt to commit a
felony, the felony must be either a first degree felony (in which case the ‘res gestae’ test
must be used) or the lesser degree felony must be inherently dangerous or committed
under circumstances that are inherently dangerous.” State v. Ortega, 1991-NMSC-084,
117,112 N.M. 554, 817 P.2d 1196, abrogated on other grounds by Frazier, 2007-
NMSC-032, § 1. “[F]or the homicide to come within the res gestae, the felony and the
homicide must be part of one continuous transaction and closely connected in point of
time, place and causal connection. . . . [Clausation must be the acts of defendant
leading to the homicide without an independent force intervening.” State v. Martinez,
1982-NMCA-053, 1 17, 98 N.M. 27, 644 P.2d 541 (citing Harrison, 1977-NMSC-038, 1
11). If there is sufficient evidence to raise the issue of causation, the question must be
left to the jury under this instruction and the causation instruction, UJl 14-251 NMRA.

In a felony murder prosecution where the evidence supports a conviction for either
second-degree murder or voluntary manslaughter, the felony murder essential elements
jury instruction must include the defining requirement that the accused did not act in the
heat of passion as a result of the legally adequate provocation that would reduce
murder to manslaughter. See Montoya, 2013-NMSC-020, | 3.

[As amended by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 21-
8300-25, effective for all cases pending or filed on or after December 31, 2021.]

14-203. Act greatly dangerous to life; essential elements.

The defendant is charged with first-degree murder by an act greatly dangerous to
the lives of others indicating a depraved mind without regard for human life. For you to
find the defendant guilty [as charged in Count |, the state must prove to
your satisfaction beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant (describe act of defendant);
2. The defendant's act caused? the death of (name of
victim);

3. The act of the defendant was greatly dangerous to the lives of others, indicating
a depraved mind without regard for human life;

4. The defendant knew that the act was greatly dangerous to the lives of others;

5. This happened in New Mexico on or about the day of




A person acts with a depraved mind by intentionally engaging in outrageously
reckless conduct with a depraved kind of wantonness or total indifference for the value
of human life. Mere negligence or recklessness is not enough. In addition, the
defendant must have a corrupt, perverted, or malicious state of mind, such as when a
person acts with ill will, hatred, spite, or evil intent. Whether a person acted with a
depraved mind may be inferred from all the facts and circumstances of the case.

USE NOTES
1. Insert the count number if more than one count is charged.
2. UJI 14 251 NMRA must also be used if causation is in issue.

[As amended by Supreme Court Order No. 08 8300 060, effective February 2, 2009; as
amended by Supreme Court Order No. 19 8300 016, effective for all cases pending or
filed on or after December 31, 2019.]

Committee commentary. — In New Mexico, depraved mind murder is classified as
first-degree murder. See NMSA 1978, ' 30-2-1(A)(3) (1994). Depraved mind murder
requires Aoutrageously reckless conduct performed with a depraved kind of wantonness
or total indifference for the value of human life.@ State v. Reed, 2005-NMSC-031, & 24,
138 N.M. 365, 120 P.3d 447; see State v. Ibn Omar-Muhammad, 1985-NMSC-006, 102
N.M. 274, 694 P.2d 922. A[O]ne way our courts have distinguished depraved mind
murder is by the number of persons exposed to danger by a defendant=s extremely
reckless behavior.@ Reed, 2005-NMSC-031, & 22; see State v. Brown,
1996-NMSC-073, & 14, 122 N.M. 724, 931 P.2d 69. Generally, in New Mexico,
Adepraved mind murder convictions have been limited to acts that are dangerous to
more than one person.@ Reed, 2005-NMSC-031, & 22. ASuch condemned behavior is
required to be extremely dangerous and fatal conduct performed without specific
homicidal intent but with a depraved kind of wantonness: for example, shooting into a
crowd, placing a time bomb in a public place, or opening the door of the lions= cage in
the zoo.@ State v. Johnson, 1985-NMCA-074, 103 N.M. 364, 707 P.2d 1174. Other
types of conduct that have been held to involve a Avery high degree of unjustifiable
homicidal danger@ include Astarting a fire at the front door of an occupied dwelling,
shooting into the caboose of a passing train or into a moving automobile necessarily
occupied by human beings,@ and Adriving a car at very high speeds along a main
street.@ 2 Wayne R. LaFave, Substantive Criminal Law ' 14.4, at 440 (2d ed. 2003).
LaFave cites additional examples imaginable, including Athrowing stones from the roof
of a tall building onto the busy street below@ and Apiloting a speedboat through a group
of swimmers.@ Id. at 441.

Aln addition to the number of people endangered, [New Mexico] has construed
depraved mind murder as requiring proof that the defendant had >subjective
knowledge= that his act was greatly dangerous to the lives of others.@ Reed,
2005-NMSC-031, & 23; see State v. McCrary, 1984-NMSC-005, & 9, 100 N.M. 671, 675



P.2d 120. AThe required mens rea element of >subjective knowledge= serves as proof
that the accused acted with a >depraved mind= or >wicked or malignant heart= and
with utter disregard for human life.@ Brown, 1996-NMSC-073, & 16. A>[T]he legislature
intended the offense of depraved mind murder to encompass an intensified malice or
evil intent.=@ Reed, 2005-NMSC-031, & 24 (quoting Brown, 1996-NMSC-073, & 15).
A[O]ne way to distinguish depraved mind murder from manslaughter when an
underlying act involves extremely reckless conduct is by identifying an element of
viciousness . . . .@ Reed, 2005-NMSC-031, & 24 (citing Rollin M. Perkins & Ronald N.
Boyce, Criminal Law, 60 (3d ed.1982)). AObviously, mere negligence or recklessness
will not do.@ Reed, 2005-NMSC-031, & 23.

Therefore, this instruction sets forth a subjective test for depraved mind murder. AThe
defendant must know his act is greatly dangerous to the lives of others.@ Johnson,
1985-NMCA-074, & 11. But, A[a] defendant does not have to actually know that his
victim will be injured by his act.@ Ibn Omar-Muhammad, 1985-NMSC-006, & 21; see
also McCrary, 1984-NMSC-005, && 9-10. In McCrary, the defendant had attended a
carnival in Hobbs and felt he was cheated out of sixty-four dollars. Id. & 2. He and a
co-defendant claimed that they decided to get revenge by shooting the tires of the
carnival trucks. Id. They discharged about twenty-five shots into several tractor-trailers
and cabs. Not a single tire was shot. Id. & 11. The victim was in a sleeper cab of one of
the trucks and was killed by one of these bullets. Id. & 3. The Court stated,
ADefendants did not have to actually know that [victim] was in the sleeper compartment.
Rather, sufficient subjective knowledge exists if Defendants= conduct was very risky,
and under the circumstances known to Defendants they should have realized this very
high degree of risk.@ 1d. & 9. The fact that no tires were shot and there were twenty-five
bullet holes in the upper parts of the vehicles was substantial evidence of the
defendants= knowledge of the risk. Id. & 11. The Court also pointed out the fact that the
defendants contemplated slashing the tires but rejected it for fear of being caught,
indicating that defendants had reason to know people were in the area. Id. The Court
held that in light of the surrounding circumstances known to defendants, there was
substantial evidence for a jury to find that defendants had subjective knowledge of the
risk. Id. & 11.

The Supreme Court has held that Aa fact finder may consider evidence of extreme
intoxication when determining whether a defendant possessed the requisite mental
state of >subjective knowledge= for first-degree depraved mind murder.@ See Brown,
1996-NMSC-073, s 1.

Also note that the existence of an intent to kill a particular individual does not remove
the act from this class of murder. See State v. Sena, 1983-NMSC-005, 99 N.M. 272,
657 P.2d 128. In Sena, the defendant, a woman, and another man entered a bar
through the front entrance. The woman was holding a drink and the doorman did not
allow her to enter with the drink. A dispute arose and the defendant hit the doorman.
The doorman then sprayed defendant with mace, hit him with a flashlight, and threw him
out of the door. Within a few seconds the defendant returned with a gun. He then



opened fire on the doorman, who immediately turned and ducked. The defendant fired
four or five times. The first shot hit the doorman in the face, but the other shots missed.
One of these shots struck and killed an innocent bystander. The Court held, 2By firing
at the doorman in a room containing other persons within the line of fire, [defendant]
committed an act >greatly dangerous to the lives of others= which falls within the
depraved mind theory. Itis irrelevant whether he intended only to kill the doorman . . .
.@ 1d. & 9.

Additionally, it must also be unjustifiable for the defendant to take the risk. Here is an
example:

If [a defendant] speeds through crowded streets, thereby endangering other
motorists and pedestrians, in order to rush a passenger to the hospital for an
emergency operation, he may not be guilty of murder if he unintentionally kills,
though the same conduct done solely for the purpose of experiencing the thrill of
fast driving may be enough for murder.

2 LaFave, supra, ' 14.4, at 439. As said in a simpler way, Athe extent of the
defendant=s knowledge of the surrounding circumstances and the social utility of his
conduct@ are to be considered. Id.

[As amended by Supreme Court Order No. 08-8300-060, effective February 2, 2009; as
amended by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019.]

Part B
Second Degree Murder

14-210. Second degree murder; voluntary manslaughter lesser
included offense; essential elements.?!

For you to find the defendant guilty of second degree murder [as charged in Count
|,2 the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant killed (name of victim);

2. The defendant knew that [his] [her] acts created a strong probability of death or
great bodily harm+ to (name of victim) [or any other human
being]s;

3. The defendant did not act as a result of sufficient provocation;*



4. This happened in New Mexico on or about the day of

4
y .

USE NOTES
1. This instruction is to be given only when provocation is an issue.
2. Insert the count number if more than one count is charged.

3. Use this bracketed phrase when the intent was directed to someone other than
the victim. UJI 14-255 NMRA must also be given following UJI 14-220 NMRA, voluntary
manslaughter; lesser included offense.

4. The following instructions must also be given after UJl 14-220 NMRA, voluntary
manslaughter, lesser included offense:

UJI 14-141 NMRA, general criminal intent;

UJI 14-131 NMRA, definition of great bodily harm;

UJI 14-222 NMRA, definition of sufficient provocation; and

UJl 14-250 NMRA [withdrawn], jury procedure for various degrees of homicide.

[As amended by Supreme Court Order No. 10-8300-039, effective December 31, 2010;
as amended by Supreme Court Order No. 18-8300-012, effective for all cases pending
or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary to UJI 14-211 NMRA for a
discussion of instructions on second degree murder.

Essential Element Number 3, providing for the jury to consider the issue of provocation,
is consistent with the requirements of Mullaney v. Wilbur, 421 U.S. 684 (1975). Parties
must be aware that an attempt to commit reckless or unintentional murder is "a crime
that does not exist." State v. Carrasco, 2007-NMCA-152, 1 7, 143 N.M. 62, 172 P.3d
611. Therefore, to avoid potential confusion, if the charge of attempt to commit second
degree murder proceeds to a jury, the instructions should be drafted to take into
account the holding below from Carrasco and the specific facts of the case.

Attempt to commit a felony is the commission of "an overt act in furtherance of and with
intent to commit a felony and tending but failing to effect its commission.” NMSA 1978, §
30-28-1 (1963). It is a specific intent crime. Jernigan, 2006-NMSC-003, 1 18, 139 N.M.
1, 127 P.3d 537. Attempted second degree murder, however, is not a valid crime in all
circumstances because second degree murder can be committed either intentionally or
unintentionally. See Johnson, [1985-NMCA-074, 11 10-20,] 103 N.M. at 368-70, 707
P.2d at 1178-80. When second degree murder is committed as a general intent crime, it



requires that the defendant kill the victim with the knowledge that the defendant’s acts
"create a strong probability of death or great bodily harm." Section 30-2-1(B). As a
general intent crime, it does not require an intent to kill; a reckless killing satisfies the
statutory requirements.

Carrasco, 2007-NMCA-152, | 7.

The mens rea constitutes a subjective rather than objective knowledge requirement.
State v. Suazo, 2017-NMSC-011, 11 22-25, 390 P.3d 674 (rejecting the notion that prior
precedent supported an objective "should have known" mens rea (citing State v. Brown,
1996-NMSC-073, 1 16, 122 N.M. 724, 931 P.2d 69)). Suazo held that a second-degree
murder conviction requires more than "that a defendant should have known of the risk of
his or her conduct without anything more, because that is essentially a civil negligence
standard." Id. 1 23. Furthermore, it would blur the line between second-degree murder
and involuntary manslaughter. Id. T 24.

[As amended by Supreme Court Order No. 10-8300-039, effective December 31, 2010;
as amended by Supreme Court Order No. 18-8300-012, effective for all cases pending
or filed on or after December 31, 2018.]

14-211. Second-degree murder; voluntary manslaughter not lesser
included offense; essential elements.!

For you to find the defendant guilty of second-degree murder [as charged in Count
|,2 the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant killed (name of victim);

2. The defendant knew that [his] [her] acts created a strong probability of death or

great bodily harms to (name of victim) [or any other human
being];*
3. This happened in New Mexico on or about the day of
USE NOTES

1. This instruction is to be used only when second-degree murder is the lowest
degree of homicide to be considered by the jury.

2. Insert the count number if more than one count is charged.

3. UJI 14-131 NMRA, the definition of great bodily harm, must be given.



4. Use this bracketed phrase when the intent was directed to someone other than
the victim. In such a case, UJI 14-255 NMRA must also be given.

5. UJI 14-141 NMRA, general criminal intent, must also be given.

[As amended by Supreme Court Order No. 10-8300-039, effective December 31, 2010;
as amended by Supreme Court Order No. 18-8300-012, effective for all cases pending
or filed on or after December 31, 2018.]

Committee commentary. — See NMSA 1978, § 30-2-1(B) (1994). Second-degree
murder is committed when death results from acts which the defendant knew created a
strong probability of death or great bodily harm. The second-degree murder statute is
designed to discourage and punish the unlawful killing of people. State v. Mireles, 2004-
NMCA-100, 136 N.M. 337, 98 P.3d 727.

Although murder in the second degree is a lesser included offense of the crime of
murder in the first degree, an instruction on second-degree murder should not be given
when the evidence only supports murder in the first degree. See State v. Aguilar, 1994-
NMSC-046, § 17, 117 N.M. 501, 873 P.2d 247.

Under New Mexico's statutory scheme, murder consists of two categories of intentional
killings: those that are willful, deliberate, and premeditated; and those that are
committed without such deliberation and premeditation but with knowledge that the
killer's acts create a strong probability of death or great bodily harm. State v. Garcia,
1992-NMSC-048, 114 N.M. 269, 837 P.2d 862. The mens rea constitutes a subjective
rather than objective knowledge requirement. State v. Suazo, 2017-NMSC-011, 11 22-
25, 390 P.3d 674 (rejecting the notion that prior precedent supported an objective
"should have known" mens rea (citing State v. Brown, 1996-NMSC-073, 1 16, 122 N.M.
724,931 P.2d 69)). Suazo held that a second-degree murder conviction requires more
than "that a defendant should have known of the risk of his or her conduct without
anything more, because that is essentially a civil negligence standard.” Id.  23.
Furthermore, it would blur the line between second-degree murder and involuntary
manslaughter. 1d. 1 24.

Regarding transferred intent, to be guilty of second-degree murder, it is sufficient that
the defendant have the necessary mens rea with respect to the individual toward whom
the defendant’s lethal act was directed; it is not necessary, however, that the defendant
have this mens rea with respect to the actual victim of that act. State v. Lopez, 1996-
NMSC-036, 122 N.M. 63, 920 P.2d 1017; see also UJI 14-251 NMRA.

Regarding evidence that permitted the jury to make a reasonable inference that the acts
of the defendant constituted a significant cause of the victim’s death and that there was
no other independent event that broke the chain of events from the beating to the
victim’s death, see State v. Huber, 2006-NMCA-087, 140 N.M. 147, 140 P.3d 1096.



[As amended by Supreme Court Order No. 10-8300-039, effective December 31, 2010;
as amended by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 18-
8300-012, effective for all cases pending or filed on or after December 31, 2018.]

14-212. Second degree murder; lesser included offense felony
murder; voluntary manslaughter not lesser included offense;
essential elements.?

For you to find the defendant guilty of second degree murder [as charged in Count
|,2 the state must prove to your satisfaction beyond a reasonable doubt each of
the following elements of the crime:

1. The defendant killed (name of victim);

2. The defendant knew that his acts created a strong probability of death or great

bodily harms to (name of victim) [or any other human
being];
3. The defendant did not cause the death of (name of

victim) during [the commission of]¢ [the attempt to commit]
(name of felony);

4. This happened in New Mexico on or about the day of

6

USE NOTES

1. This instruction is to be used only when second degree murder is the lowest
degree of homicide to be considered by the jury.

2. Insert the count number if more than one count is charged.
3. UJI 14-131 NMRA, the definition of great bodily harm, must be given.

4. Use this bracketed phrase when the intent was directed to someone other than
the victim. In such a case, UJI 14-255 NMRA must also be given.

5. Use applicable alternative or alternatives. The same alternative or alternatives
should be used as provided in the felony murder instruction.

6. UJl 14-141 NMRA, general criminal intent, must also be given.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]



Committee commentary. — See State v. Montoya, 2013-NMSC-020, 306 P.3d 426;
State v. O’Kelly, 2004-NMCA-013, 135 N.M. 40, 84 P.3d 88; Committee Commentary to
UJI 14-211 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-213. Second degree murder; lesser included offense of felony
murder; or voluntary manslaughter lesser included offense;
essential elements.?

For you to find the defendant guilty of second degree murder [as charged in Count
|, the state must prove to your satisfaction beyond a reasonable doubt each of
the following elements of the crime:

1. The defendant killed (name of victim);

2. The defendant knew that his acts created a strong probability of death or great

bodily harm# to (name of victim) [or any other human being]?3;
3. The defendant did not cause the death of (name of victim) during
[the commission of]* [the attempt to commit] (name of felony)®;

4. The defendant did not act as a result of sufficient provocation;®

o

This happened in New Mexico on or aboutthe _ day of 5

USE NOTES
1. This instruction is to be given only when provocation is an issue.
2. Insert the count number if more than one count is charged.
3. Use this bracketed phrase when the intent was directed to someone other than
the victim. UJI 14-255 NMRA must also be given following UJI 14-220 NMRA, voluntary

manslaughter; lesser included offense.

4. Use applicable alternative or alternatives. The same alternative or alternatives
should be used as provided in the felony murder instruction.

5. Insert the name of the felony or felonies in the disjunctive. The essential
elements of each felony must also be given immediately following this instruction. To
instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be used.

6. The following instructions must also be given after UJI 14-220 NMRA, voluntary
manslaughter, lesser included offense:



UJI 14-141 NMRA, general criminal intent;

UJI 14-131 NMRA, definition of great bodily harm;

UJI 14-222 NMRA, definition of sufficient provocation; and

UJI 14-250 NMRA, jury procedure for various degrees of homicide.
[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 21-

8300-025, effective for all cases pending or filed on or after December 31, 2021.]

Committee commentary. — See State v. O’Kelly, 2004-NMCA-013, 135 N.M. 40, 84
P.3d 88; Committee Commentary to UJI 14-212 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Part C
Voluntary Manslaughter

14-220. Voluntary manslaughter; lesser included offense.!

For you to find the defendant guilty of voluntary manslaughter, the state must prove
to your satisfaction beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant killed (name of victim);

2. The defendant knew that his acts created a strong probability of death or great
bodily harmz to (name of victim) [or any other human being]s;

3. The defendant acted as a result of sufficient provocation;

4. This happened in New Mexico on or about the day of

The difference between second degree murder and voluntary manslaughter is
sufficient provocation. In second degree murder the defendant kills without having been
sufficiently provoked, that is, without sufficient provocation. In the case of voluntary
manslaughter the defendant kills after having been sufficiently provoked, that is, as a
result of sufficient provocation. Sufficient provocation reduces second degree murder to
voluntary manslaughter.*

USE NOTES



1. This instruction should immediately follow the second degree murder instruction.

2. UJI 14-131 NMRA, the definition of “great bodily harm,” must be given following
this instruction.

3. Use the bracketed phrase when the intent was directed to someone other than
the victim. UJI 14-255 NMRA must also be given following this instruction.

4. UJI 14-222 NMRA, the definition of sufficient provocation, must be given
following this instruction.

[As amended by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Committee commentary. — See NMSA 1978, § 30-2-3A. Manslaughter is an
intentional homicide which is committed under adequate legal provocation. See
generally, LaFave & Scott, Criminal Law 572 (1972). Perkins, Criminal Law 923 (2d ed.
1969). See State v. Lopez, 1968-NMSC-092, 79 N.M. 282, 442 P.2d 594, State v.
Harrison, 1970-NMCA-071, 81 N.M. 623, 471 P.2d 193, cert. denied, 81 N.M. 668, 472
P.2d 382.

For cases discussing provocation, see State v. Kidd, 1971-NMSC-056, 24 N.M. 572,
175 P. 772. As a matter of law, mere words are not sufficient to establish provocation.
State v. Nevares, 1932-NMSC-007, § 12, 36 N.M. 41, 7 P.2d 933. See generally,
Perkins, supra at 61.

There must be evidence that the defendant acted immediately or soon after the
provocation. In State v. Trujillo, 1921-NMSC-111, 27 N.M. 594, 203 P. 846, the
defendant was tried for murder, convicted of voluntary manslaughter and the conviction
was reversed on appeal. The evidence showed a quarrel between the defendant and
deceased some three and one half hours before the time the deceased could have
reached the place where he was later found dead. There was no witness to the killing
and the defense was alibi. The supreme court held that there was clearly no evidence of
a sudden quarrel or heat of passion and that the district court should not have submitted
manslaughter to the jury.

Voluntary manslaughter is a lesser included offense to second degree murder only if
there is sufficient evidence to show provocation. See State v. Rose, 1968-NMSC-091,
79 N.M. 277, 442 P.2d 589, cert. denied, 393 U.S. 1028 (1968), abrogated on other
grounds by State v. Holly, 2009-NMSC-004, 145 N.M. 513, 201 P.3d 844; State v.
Burrus, 1934-NMSC-036, 38 N.M. 462, 35 P.2d 285. The voluntary manslaughter
instruction should not be given when the evidence would not support a finding of
manslaughter. State v. Trujillo, supra; State v. Nevares, supra. It is reversible error to
submit voluntary manslaughter when the evidence does not warrant the instruction, and
no objection is necessary to preserve the error. If there is insufficient evidence of
provocation and the defendant is convicted of voluntary manslaughter, he is entitled to



be discharged, even though he made no objection to submission of voluntary
manslaughter. Smith v. Smith, 1979-NMSC-085, 89 N.M. 770, 558 P.2d 39.

This instruction made no change in the law of New Mexico. The burden of proof is on
the state (once there is enough evidence of provocation to raise the issue and warrant
the submission of voluntary manslaughter along with second degree murder) and the
measure of proof is beyond a reasonable doubt.

The New Mexico statute reduces second degree murder to voluntary manslaughter if
the homicide is “committed upon a sudden quarrel or in the heat of passion.” In State v.
Smith, 1976-NMCA-048, 89 N.M. 777, 558 P.2d 46, rev'd on other grounds, 89 N.M.
770, 558 P.2d 39 (1976), the court stated that “proof of provocation beyond a
reasonable doubt is not required for a conviction of voluntary manslaughter.” The court
pointed out, by way of dicta, that the state has the burden of proving that the defendant
did not act as a result of sufficient provocation in order to prove the material elements of
second degree murder. It did not decide which of the parties has the burden of proving
sufficient provocation in order to establish the elements of voluntary manslaughter. The
committee has found no New Mexico appellate court opinion which resolves the issue of
proving sufficient provocation to establish voluntary manslaughter.

[As amended by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-221. Voluntary manslaughter; no murder instruction; essential
elements.!

For you to find the defendant guilty of voluntary manslaughter [as charged in Count
|2, the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant killed (name of victim);

2. The defendant knew that his acts created a strong probability of death or great
bodily harms to [him] (name of victim) [or any other human
being]+;

3. The defendant acted as a result of sufficient provocation;s

4. This happened in New Mexico on or about the day of

6

USE NOTES

1. This instruction is to be used if the defendant has been charged only with
voluntary manslaughter or if voluntary manslaughter is the highest degree of homicide
given to the jury.



2. Insert the count number if more than one count is charged.
3. UJI 14-131, the definition of great bodily harm, must be given.

4. Use the bracketed phrase when the intent to kill or do great bodily harm was
directed to someone other than the victim. UJI 14-255 must also be given.

5. UJI 14-222, the definition of sufficient provocation, must also be given.
6. UJI 14-141, General criminal intent, must also be given.

Committee commentary. — The difference between second degree murder and
voluntary manslaughter is that voluntary manslaughter requires sufficient provocation.
State v. Gaitan, 2002-NMSC-007, 1 11, 131 N.M. 758, 42 P.3d 1207. As explained in
the commentary to UJI 14-220 NMRA, manslaughter is essentially second degree
murder committed under sufficient provocation. To make a case of manslaughter, the
state must prove all of the essential elements of second degree murder plus the
additional element of sufficient provocation.

[As amended by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-221A. Voluntary manslaughter; lesser included offense of felony
murder.!

For you to find the defendant guilty of voluntary manslaughter, the state must prove
to your satisfaction beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant killed (name of victim);

2. The defendant knew that his acts created a strong probability of death or great

bodily harm? to (name of victim) [or any other human being];®
3. The defendant did not cause the death of (name of victim) during
[the commission of]* [the attempt to commiit] (name of felony);®

4. The defendant acted as a result of sufficient provocation;

5. This happened in New Mexico on or about the _ day of ,

The difference between second degree murder and voluntary manslaughter is
sufficient provocation. In second degree murder the defendant kills without having been
sufficiently provoked, that is, without sufficient provocation. In the case of voluntary
manslaughter the defendant kills after having been sufficiently provoked, that is, as a



result of sufficient provocation. Sufficient provocation reduces second degree murder to
voluntary manslaughter.®

USE NOTES

1. This instruction should immediately follow the second degree murder instruction
as lesser included offense of felony murder.

2. UJI 14-131 NMRA, the definition of “great bodily harm,” must be given following
this instruction.

3. Use the bracketed phrase when the intent was directed to someone other than
the victim. UJI 14-255 NMRA must also be given following this instruction.

4. Use applicable alternative or alternatives. The same alternative or alternatives
should be used as provided in the previous murder instructions.

5. Insert the name of the felony or felonies in the disjunctive. The essential
elements of each felony must also be given immediately following this instruction. To
instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be used.

6. UJI 14-222 NMRA, the definition of sufficient provocation, must be given
following this instruction.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 21-
8300-025, effective for all cases pending or filed on or after December 31, 2021.]

14-222. Sufficient provocation; defined.

"Sufficient provocation" can be any action, conduct or circumstances which arouse
anger, rage, fear, sudden resentment, terror or other extreme emotions. The
provocation must be such as would affect the ability to reason and to cause a temporary
loss of self control in an ordinary person of average disposition. The "provocation™ is not
sufficient if an ordinary person would have cooled off before acting.

Committee commentary. — In defining sufficient provocation, the court in State v.
Kidd, 24 N.M. 572, 175 P. 772 (1917) stated:

All that is required is sufficient provocation to excite in the mind of the defendant such
emotions as either anger, rage, sudden resentment, or terror as may be sufficient to
obscure the reason of an ordinary man, and to prevent deliberation and premeditation,
and to exclude malice, and to render the defendant incapable of cool reflection.

In State v. Trujillo, 27 N.M. 594, 203 P. 846 (1921), the court pointed out that "[no] mere
words, however opprobrious or indecent, are deemed sufficient to arouse ungovernable



passion, so as to reduce a homicide from murder to manslaughter.” In State v. Nevares,
36 N.M. 41, 7 P.2d 933 (1932), the court pointed out that:

Mere sudden anger or heat of passion will not reduce the killing from murder to
manslaughter. There must be adequate provocation. The one without the other will not
suffice to effect the reduction in the grade of the offense. The two elements must
concur.

And words alone, however scurrilous or insulting, will not furnish the adequate
provocation required for this purpose.

The test of whether the provocation was adequate must be determined by considering
whether it would have created the passion offered in mitigation in the ordinary man of
average disposition. If so, then it is adequate and will reduce the offense to
manslaughter.

The phrase "heat of passion" includes a killing in circumstances which arouse anger,
fear, rage, sudden resentment, terror or other extreme emotions. Such killings are held
to be upon "sufficient provocation." State v. Smith, 89 N.M. 777, 558 P.2d 46 (1976),
rev'd on other grounds, 89 N.M. 770, 558 P.2d 39 (1976).

Examples of fact situations which support a conviction of manslaughter include cases
where: the defendant and deceased draw their guns and fire at each other through a
closed door, and it is unknown who fired first, State v. Burrus, 38 N.M. 462, 35 P.2d 285
(1934); the defendant feared that the deceased was attempting to get a gun with which
to shoot the defendant, and the defendant acts to prevent the deceased from getting his
gun, State v. Wright, 38 N.M. 427, 34 P.2d 870 (1934); and the defendant was
suddenly, and without warning, partially pulled from the seat of his car, by the deceased
who could not be seen by the defendant, and defendant reacted by firing a gun, State v.
Lopez, 79 N.M. 282, 442 P.2d 594 (1968).

Examples of provocative acts are: the finding of a wife by her husband in the act of
adultery with a paramour; the seduction of the defendant's infant daughter; the rape of a
close female relative of the defendant; the murder or injury of a close relative of the
defendant; the act of sodomy with the defendant's young son; a killing to prevent the
rape of the defendant's wife. Perkins, Criminal Law (2d ed.) p. 65.

Examples of sufficient heat of passion in other jurisdictions include: shooting of mistress
by defendant who was aroused to heat of passion by a series of events over a
considerable period of time, People v. Borchers, 50 Cal. 2d 321, 325 P.2d 97 (1958);
knifing by defendant during fist fight where defendant has a depressed skull which
caused him to fear that a blow to his head could cause blindness or death, People v.
Otwell, 61 Cal. Rptr. 427 (Ct. App. 1967); shooting of man defendant's wife found with
where the wife's illicit activities had been suspected by defendant over a long period of
time, Baker v. People, 114 Colo. 50, 160 P.2d 983 (1945); shooting by defendant of
father-in-law upon learning deceased had raped defendant's wife while defendant on



business trip, State v. Flory, 40 Wyo. 184, 276 P. 458 (1929); shooting of deceased
after deceased accosted defendant and defendant's father with a pistol and slightly
wounded them both, Sanders v. State, 26 Ga. App. 475, 106 S.E. 314 (Ct. App. 1921);
shooting by defendant of brother where evidence showed series of events [acts] by
brother provided "pent-up anger" which defendant relieved by shooting after brother
made statement which further aroused defendant, Ferrin v. People, 164 Colo. 130, 433
P.2d 108 (1967).

"Heat of passion” may be based upon a series of events over a considerable period of
time which would arouse a person to an extreme emotion when an otherwise
dispassionate event occurs. See State v. Benavidez, 94 N.M. 706, 616 P.2d 419 (1980).

An example of sufficient provocation arising from a "sudden quarrel" is the shooting of a
person, who had been drinking extensively and had become angered at the defendant
to such an extent as to knock a hole in defendant's wall, when, upon being requested to
leave, he looked threateningly at defendant and started to rise from his chair. State v.
Montano, 95 N.M. 233, 620 P.2d 887 (Ct. App. 1980).

An example of lack of sufficient provocation is presented in State v. Farris, 95 N.M. 96,
619 P.2d 541 (1980) where the deceased, who was the wife of defendant and whose
boyfriend had previously threatened defendant, poked defendant in the chest and called
him names prior to his shooting her.

Part D
Involuntary Manslaughter

14-230. Withdrawn.

14-231. Involuntary manslaughter; essential elements.!

For you to find the defendant guilty of involuntary manslaughter [as charged in Count
|,2 the state must prove to your satisfaction beyond a reasonable doubt each
of the following elements of the crime:

1. (name of defendant)
(describe defendant's act);

2. (name of defendant) should have known of the
danger involved by 's (name of defendant) actions;
3 (name of defendant) acted with a willful disregard

for the safety of others;

4. 's (name of defendant) act caused the death of
(name of victim);




5. This happened in New Mexico on or about the day of

USE NOTES
1. This instruction is used in all involuntary manslaughter prosecutions.
2. Insert the count number if more than one count is charged.
[As amended, effective August 1, 1997.]

Committee commentary. — See Section 30-2-3B NMSA 1978. See generally LaFave
& Scott, Criminal Law 586-94 (1972). Manslaughter committed by a lawful act done in
an unlawful manner or without due caution and circumspection requires a showing of
criminal negligence, i.e., conduct which is reckless, wanton or willful. State v. Grubbs,
85 N.M. 365, 512 P.2d 693 (Ct. App. 1973).

Except for vehicular homicide cases, there does not appear to be any negligent-act
manslaughter case reported in New Mexico. In State v. Sisneros, 42 N.M. 500, 82 P.2d
274 (1938), the court held that a charge of death resulting from reckless driving was an
example of a lawful act done in an unlawful manner. This example no longer has any
direct bearing since vehicular homicide caused by reckless driving must be charged
under the vehicular homicide statute. See UJI 14-240 and commentary. See State v.
Lujan, 76 N.M. 111, 412 P.2d 405 (1966); State v. Blevins, 40 N.M. 367, 60 P.2d 208
(1936).

State v. McFall, 67 N.M. 260, 354 P.2d 547 (1960), indicates that involuntary
manslaughter as well as voluntary manslaughter may be a lesser included offense to a
charge of murder. See also N.M. Laws 1937, ch. 199, § 1, as discussed in the
commentary to UJl 14-210.

See Section 30-2-3B NMSA 1978. This instruction should be used in all involuntary
manslaughter prosecutions whether the death was caused by a lawful act or an
"unlawful" act. Both require a showing of an underlying unlawful act. State v.
Yarborough, 122 N.M. 596, 930 P.2d 131, State v. Kirby, 122 N.M. 609, 930 P.2d 144
(1996); State v. Abeyta, 120 N.M. 233, 901 P.2d 164 (1995).

Vehicular homicide caused by reckless driving must be charged under the vehicular
homicide statute, Section 66-8-101 NMSA 1978. Yarborough, supra.

Part E
Vehicle Homicide

14-240. Withdrawn.



14-240A. Injury to pregnant woman by vehicle; essential elements.

For you to find the defendant guilty of causing injury to a pregnant woman by vehicle
[as charged in Count ],* the state must prove to your satisfaction beyond
a reasonable doubt each of the following elements of the crime:

1. The defendant operated a motor vehicle2
[while under the influence of intoxicating liquors];
[while under the influence of , adrug];s
[in a reckless manner];®

2. The defendant thereby caused’ (name of victim) to
suffer a [miscarriages] [or] [stillbirthg].

3. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. See Section 66-1-4.11 NMSA 1978 for the definition of a motor vehicle.

3. Instruction 14-243, the definition of under the influence of intoxicating liquor, must
be given if this element is given.

4. Use only applicable alternative or alternatives.

5. Instruction 14-245, the definition of under the influence of a drug, must be given if
this element is given.

6. Instruction 14-241, the definition of driving in a reckless manner, must be given if
this element is given.

7. If causation is in issue, Instruction 14-251, the definition of causation, must be
given.

8. If requested, Instruction 14-246, the definition of miscarriage or stillbirth, may be
given.

[Adopted, effective May 1, 1997.]



14-240B. Homicide by vehicle; driving under the influence;
essential elements.

For you to find the defendant guilty of causing death by driving under the influence
[as charged in Count ], the state must prove to your satisfaction beyond
a reasonable doubt each of the following elements of the crime:

1. The defendant operated a motor vehicle2
[while under the influence of intoxicating liquors;]*

[while under the influence of , adrugs;]

2. The defendant’s driving while under the influence of [liquor]* [or] [drugs] causeds
the death of (name of victim);

3. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. If they are in issue, see Section 66-1-4.11 NMSA 1978, for the definition of a
motor vehicle and UJIs 14-4511 and 14-4512 for definitions of “operating” and “actual

physical control.”

3. UJI 14-243 NMRA, the definition of under the influence of intoxicating liquor,
must be given if this element is given.

4. Use only applicable alternative or alternatives.

5. UJI 14-245 NMRA, the definition of under the influence of a drug, must be given
if this element is given.

6. If causation is in issue, UJI 14-251 NMRA, the definition of causation, must be
given.

[Adopted by Supreme Court Order No. 17-8300-012, effective for all cases pending or
filed on or after December 31, 2017.]

Committee commentary. — See NMSA 1978, § 66-8-101 (2016).
Section 66-8-101 was amended in 2016 to create greater penalties for death caused by

driving under the influence of alcohol or drugs (“DUI”) than for death caused by reckless
driving. See 2016 N.M. Laws, ch. 16, 8§ 1 (eff. July 1, 2016). In so doing, the statute



retains an internal enhancement for prior DUI convictions applicable only to DUI
violations of Section 66-8-101. See § 66-8-101(F). The new version of the statute also
separates the penalty provision for great bodily harm by any means.

Because the penalties now differ based on method and resulting harm, the theories can
no longer be instructed as alternatives within a single elements instruction or a general
verdict form, as the chosen alternative theories must be unanimous to incur heightened
penalties. Compare State v. Godoy, 2012-NMCA-084, ] 6, 284 P.3d 410 (“[W]here
alternative theories of guilt are put forth under a single charge, jury unanimity is required
only as to the verdict, not to any particular theory of guilt.”) with Apprendi v. New Jersey,
530 U.S. 466 (2000) (requiring jury findings of facts necessary to elevate punishment).
Thus, the Committee has separated UJI 14-240 into three separate instructions. If
multiple theories are pursued, separate instructions and verdict forms must be
submitted. See also UJI 14-6012 NMRA (Multiple verdict forms; lesser included
offenses).

Our Supreme Court has made clear that “[t{jhe mental state required for vehicular
homicide is that of conscious wrongdoing.” State v. Omar-Muhammad, 1985-NMSC-
006, 1 20, 102 N.M. 274, 694 P.2d 922 (citing State v. Jordan, 1972-NMCA-033, 83
N.M. 571, 494 P.2d 984 (homicide or great bodily injury by vehicle is not a strict liability
crime and requires a mens rea element, “a mental state of conscious wrongdoing”)).
“Conscious wrongdoing has been defined as the purposeful doing of an act that the law
declares to be a crime.” Id. “Thus, the mental state required for vehicular homicide
(conscious wrongdoing) requires only that a defendant purposefully engage in an
unlawful act.” Id. This mens rea is defined by UJI 14-141, General criminal intent. If
homicide or great bodily harm by vehicle are charged under a DUI theory, the
corresponding instructions must be provided. See Use Note 2.

The use of a vehicle to commit a homicide may under certain circumstances result in a
charge of murder if the mens rea for murder is present. See, e.g., State v. Montoya,
1963-NMSC-098, 72 N.M. 178, 381 P.2d 963; see generally, Annot., 21 A.L.R.3d 116
(1968).

Driving under the influence must be the direct and proximate cause of the death when
the homicide is based on that provision. See State v. Neal, 2008-NMCA-008, 143 N.M.
341, 176 P.3d 330; State v. Sisneros, 1938-NMSC-049, 1 14, 42 N.M. 500, 82 P.2d
274. State v. Myers, 1975-NMCA-055, 88 N.M. 16, 536 P.2d 280.

The statute for homicide by vehicle controls over the general, involuntary manslaughter
statute and must be used. See State v. Yarborough, 1996-NMSC-068, 122 N.M. 596,
930 P.2d 131, affg, 1995-NMCA-116, 120 N.M. 669, 905 P.2d 209.

In a prosecution for depraved mind murder, if there is evidence of the use of drugs or
alcohol which could have impaired the defendant's ability to drive “to the slightest
degree”, in addition to the depraved mind murder instructions, the jury must also be
instructed on vehicular homicide. See Omar-Muhammad, 1987-NMSC-043.



[Adopted by Supreme Court Order No. 17-8300-012, effective for all cases pending or
filed on or after December 31, 2017.]

14-240C. Homicide by vehicle; reckless driving; essential elements.

For you to find the defendant guilty of causing death by reckless driving [as charged
in Count ],* the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant operated a motor vehiclez in a reckless manners;

2. The defendant’s reckless driving caused the death of
(name of victim);

w

This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. Ifitisin issue, see Section 66-1-4.11 NMSA 1978, for the definition of a motor
vehicle.

3. UJI 14-241 NMRA, the definition of driving a motor vehicle in a reckless manner,
must be given.

4. If causation is in issue, UJI 14-251 NMRA, the definition of causation, must be
given.

[Adopted by Supreme Court Order No. 17-8300-012, effective for all cases pending or
filed on or after December 31, 2017.]

Committee commentary. — See NMSA 1978, 8§ 66-8-101 (2016). See commentary for
UJI 14-240 NMRA.

If a reckless driving theory is pursued, in addition to the general intent to drive, “[the
jury] must find that [the defendant] drove with willful disregard of the rights or safety of
others and in a manner which endangered any person or property.” State v.
Yarborough, 1996-NMSC-068, 20, 122 N.M. 596, 930 P.2d 131 (rejecting ordinary
negligence shown by “careless driving” for vehicular homicide liability).

[Adopted by Supreme Court Order No. 17-8300-012, effective for all cases pending or
filed on or after December 31, 2017.]

14-240D. Great bodily injury by vehicle; essential elements.



For you to find the defendant guilty of causing great bodily injury* by vehicle [as
charged in Count 1,2 the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant operated a motor vehicles
[while under the influence of intoxicating liquor4]s [or]

[while under the influence of , a drug]e [or]

[in a reckless manner];”

2. The defendant’s [driving while under the influence of [liquor]s [or] [drugs]] [or]
[reckless driving] causeds the great bodily injury: to
(name of victim);

3. This happened in New Mexico on or about the day of

USE NOTES

1. The definition of great bodily harm, UJI 14-131 NMRA, must be given with the
word “injury” substituted for “harm.”

2. Insert the count number if more than one count is charged.
3. If they are in issue, see Section 66-1-4.11 NMSA 1978, for the definition of a
motor vehicle and UJIs 14-4511 and 14-4512 for definitions of “operating” and “actual

physical control.”

4. UJI 14-243 NMRA, the definition of under the influence of intoxicating liquor,
must be given if this element is given.

5. Use only applicable alternative or alternatives.

6. UJI 14-245 NMRA, the definition of under the influence of a drug, must be given
if this element is given.

7. UJI 14-241 NMRA, the definition of driving a motor vehicle in a reckless manner,
must be given.

8. If causation is in issue, UJI 14-251 NMRA, the definition of causation, must be
given.

[Adopted by Supreme Court Order No. 17-8300-012, effective for all cases pending or
filed on or after December 31, 2017.]



Committee commentary. — See NMSA 1978, 8§ 66-8-101 (2016).

See commentary for UJl 14-240 NMRA. The penalties for great bodily harm by vehicle
are the same for all alternative means, except that conviction by means of DUI is
subject to enhancements for prior DUI convictions. See 8§ 66-8-101(F).

If a reckless driving theory is pursued, in addition to the general intent to drive, “[the
jury] must find that [the defendant] drove with willful disregard of the rights or safety of
others and in a manner which endangered any person or property.” State v.
Yarborough, 1996-NMSC-068, 1 20, 122 N.M. 596, 930 P.2d 131 (rejecting ordinary
negligence shown by “careless driving” for vehicular homicide liability).

[Adopted by Supreme Court Order No. 17-8300-012, effective for all cases pending or
filed on or after December 31, 2017.]

14-241. Homicide by vehicle; "driving in a reckless manner";
defined.

For you to find that the defendant operated a motor vehicle in a reckless manner,
you must find that the defendant drove with willful disregard of the safety of others and
at a speed or in a manner that endangered or was likely to endanger any person.

USE NOTES

This instruction must be given immediately after UJI Criminal 14-240 or 14-240A if
driving in a reckless manner is an issue.

[As amended, effective August 1, 1997.]

Committee commentary. — The 1997 amendments to this instruction simplify while
retaining the essential meaning of Section 66-8-113 NMSA 1978.

14-242. Withdrawn.

14-243. Vehicle homicide; "under the influence of intoxicating
liquor"; defined.

A person is under the influence of intoxicating liquor when as a result of drinking
such liquor the person is less able, to the slightest degree, either mentally or physically,
or both, to exercise the clear judgment and steady hand necessary to handle a vehicle
with safety to the person and the public.

USE NOTES

This instruction may be given immediately after UJI Criminal 14-240 or 14-240A.



[Adopted July 1, 1980; UJI Criminal Rule 2.63 NMSA 1978; UJI 14-243 SCRA,; as
amended, August 1, 1989; May 1, 1997.]

Committee commentary. — On May 1, 1997 this instruction was split into two
instructions, UJI 14-243 and 14-245, to be consistent with Sections 66-8-101 and 66-8-
102 NMSA 1978 and UJI Criminal 14-4502. Subsection A of Section 66-8-102 NMSA
1978 does not contain a definition of "under the influence of intoxicating liquor" while
Subsection B of Section 66-8-102 NMSA 1978 does contain a definition of "under the
influence of any drug".

The definition of driving "under the influence of intoxicating liqguor" was taken from State
v. Dutchover, 85 N.M. 72, 73, 509 P.2d 264, 265 (Ct. App. 1973). See also State v.
Omar-Muhammad, 105 N.M. 788, 792, 737 P.2d 1165 (1987); State v. Scussel, 117
N.M. 241, 243, 871 P.2d 5 (Ct. App. 1994); State v. Harrison, 115 N.M. 73, 846 P.2d
1082 (Ct. App.), cert. denied, 114 N.M. 720, 845 P.2d 814 (1993); State v. Myers, 88
N.M. 16, 19, 536 P.2d 280, 283 (Ct. App. 1975); and Boone v. State, 105 N.M. 223,
226, 731 P.2d 366, 369 (1986).

14-244. Vehicle homicide; great bodily harm; resisting, evading or
obstructing a police officer; essential elements.

For you to find the defendant guilty of causing [death] [or] [great bodily harm]: while
operating a vehicle and resisting, evading or obstructing an officer of this state as
charged in Count ,2 the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant was operating a motor vehicle;

2. A uniformed police officer in a marked police vehicle signaled the defendant to
stop the motor vehicle;

3. The defendant was aware the officer had signaled (him) (her) to stop;
4. The defendant willfully failed to stop the vehicle;

5. The defendant's failure to stop the vehicle caused: the [death] [or] [great bodily

harm]+ of (name of victim);
6. This happened in New Mexico on or about the day of
USE NOTES

1. Use only applicable alternative or alternatives. If defendant is charged with
causing great bodily harm by vehicle, the definition of "great bodily harm", UJI 14-131,
must also be given.



2. Insert the count number if more than one count is charged.

3. If causation is in issue, UJI 14-251, the definition of causation, must also be
used.

4. Use the bracketed alternatives that are applicable.

[Adopted, effective July 1, 1993.]

14-245. Vehicle homicide; "under the influence of a drug”; defined.

A person is under the influence of a drug when as a result of using a drug the person
is incapable of safely driving a vehicle.

USE NOTES
This instruction may be given immediately after UJI Criminal 14-240.

[Adopted, effective May 1, 1997.]

14-246. Injury to pregnant woman; "miscarriage" or "stillbirth";
defined.

A "miscarriage" means the interruption of the normal development of the fetus, other
than by a live birth and which is not an induced abortion, resulting in the complete
expulsion or extraction from a pregnant woman of a product of human conception.

A "stillbirth” means the death of a fetus prior to the complete expulsion or extraction
from its mother, irrespective of the duration of pregnancy and which is not an induced
abortion; and death is manifested by the fact that after the expulsion or extraction the
fetus does not breathe spontaneously or show any other evidence of life such as
heartbeat, pulsation of the umbilical cord or definite movement of voluntary muscles.

USE NOTES

Upon request the applicable definition may be given immediately after UJI Criminal
14-240A.

[Adopted, effective May 1, 1997.]

Part F
General Homicide Instructions

14-250. Withdrawn.



14-251. Homicide; "proximate cause"; defined.!

In addition to the other elements of the crime of (name of
crime) as set forth in instruction number ,2 the state must also prove to your
satisfaction beyond a reasonable doubt that

1. The death was a foreseeable result of ;3

2. The act of the defendant was a significant cause of the death of

(name of victim). The defendant’s act was a significant cause of
death if it was an act which, in a natural and continuous chain of events, uninterrupted
by an outside event, resulted in the death and without which the death would not have
occurred.

[There may be more than one significant cause of death. If the acts of two or more
persons significantly contribute to the cause of death, each act is a significant cause of
death.]*

USE NOTES

1. For use only if causation is in issue. See also UJI 14-252 if there is evidence that
the negligence of another person may have caused the death or great bodily injury.

2. Insert here the number assigned by the court to the elements instruction for the
named offense.

3. Describe the act alleged to be the cause of the death.

4. Use the bracketed language if there is evidence that the acts of more than one
person contributed to the death of the victim.

[As amended, effective, January 1, 2000; as amended by Supreme Court Order No. 17-
8300-012, effective for all cases pending or filed on or after December 31, 2017.]

Committee commentary. — In response to the Supreme Court’s decision in State v.
Munoz, 1998-NMSC-041, 126 N.M. 371, 970 P.2d 143, the committee prepared UJI 14-
134 to be given when causation is a question of fact to be resolved by the jury. In
Munoz, the Court set out the two elements for finding that the defendant’s act was the
proximate cause of a harm or injury: (1) that the defendant’s act was a significant cause
of the harm; and (2) that the harm or injury was a foreseeable result of the defendant’s
act.

The bracketed phrase relating to more than one cause of death is based on Poore v.
State, 94 N.M. 172, 174, 608 P.2d 148, 150 (1980) and should be used when supported
by the evidence.



See generally LaFave & Scott, Criminal Law 246-67 (1972). In Territory v. Yarberry, 2
N.M. 391, 455-56 (1883), the Court noted that the district court properly refused an
instruction requiring the jury to find that one of the two codefendants, both of whom
apparently shot the victim, had inflicted the fatal wounds.

14-252. Homicide; negligence of deceased or third person.

The State must prove beyond a reasonable doubt that the defendant’s act was a
significant cause of the death of (name of victim). An issue in
this case is whether the negligence of a person other than the defendant may have
contributed to the cause of death. Such contributing negligence does not relieve the
defendant of responsibility for an act that significantly contributed to the cause of the
death so long as the death was a foreseeable result of the defendant’s actions.

However, if you find the negligence of a person other than the defendant was the
only significant cause of death or constitutes an intervening cause that breaks the
foreseeable chain of events, then the defendant is not guilty of the offense of
(name of offense).

USE NOTES

For use in conjunction with UJI 14-251 NMRA when there is evidence of negligence
by another person. This instruction may be modified and used as appropriate in non-
homicide cases.

[As amended, effective January 1, 2000; as amended by Supreme Court Order No. 19-
8300-016, effective for all cases pending or filed on or after December 31, 2019.]

Committee commentary. — See State v. Munoz, 1998-NMSC-041, 126 N.M. 371, 970
P.2d 143; State v. Romero, 1961-NMSC-139, 10, 69 N.M. 187, 365 P.2d 58
(contrasting contributory negligence in civil and criminal cases and holding “if the
culpable negligence of the defendant is found to be the cause of the death, he is
criminally responsible whether the decedent’s failure to use due care contributed to the
injury or not.” (internal quotation marks and citation omitted)); State v. Myers, 1975-
NMCA-055, 88 N.M. 16, 536 P.2d 280 (requiring proof that defendant’s conduct is a
proximate cause of death for vehicular homicide conviction).

Munoz clarified that a victim’s own negligence does not negate the defendant’s
culpability so long as the defendant is a “significant link” in the causal chain and
acknowledged the difference between but-for and proximate causes. Munoz, 1998-
NMSC-041, 11 19-22. Because there can be more than one “significant cause” of death,
this instruction, along with the “proximate cause” definition in UJI 14-251 NMRA,
explains the role of third-party negligence in criminal cases, which may negate a
defendant’s culpability if it is an intervening event that breaks the causal chain. See UJI
14-251 (“The defendant’s act was a significant cause of death if it was an act which, in a
natural and continuous chain of events, uninterrupted by an outside event, resulted in



the death . . . ."”). Cf. UJI 13-306 NMRA (“An intervening cause interrupts and turns
aside a course of events and produces that which was not foreseeable as a result of an
earlier act or omission.”).

The defendant is entitled to an instruction on the theory of the case if there is evidence
to support it. See State v. Benavidez, 1980-NMSC-097, 94 N.M. 706, 616 P.2d 419;
State v. Lujan, 1980-NMSC-036, 94 N.M. 232, 608 P.2d 1114, overruled on other
grounds by Sells v. State, 1982-NMSC-125, 1 9, 98 N.M. 786, 653 P.2d 162.

[As amended by Supreme Court Order No. 19-8300-016, effective for all cases pending
or filed on or after December 31, 2019.]

14-253. Withdrawn.
14-254. Withdrawn.

14-255. Intent to kill one person; another killed.

When one intends to kill or injure a certain person, and by mistake or accident kills a
different person, the crime, if any, is the same as though the original intended victim had
been killed. In such a case, the law regards the intent as transferred from the original
intended victim to the actual victim.

USE NOTES

Insert this instruction immediately after the instruction on the elements of the crime.
This instruction is not necessary if the state has charged and introduced evidence of the
crime of first degree murder by a deliberate design to effect the death of any human
being. In that event, the bracketed phrase described in Use Note No. 2 of UJI 14-201
supplies the necessary "transferred intent" instruction.

Committee commentary. — As indicated in the use note, this instruction is not
necessary for instructing on first degree murder resulting from a deliberate design to
effect the death of any human being. See former 30-2-1A(5) NMSA 1978 (Laws 1963,
ch. 303, § 2-1). This instruction can be used for other first degree murder or for second
degree murder. See State v. Ochoa, 61 N.M. 225, 297 P.2d 1053 (1956), and State v.
Wilson, 39 N.M. 284, 46 P.2d 57 (1935). See generally LaFave & Scott, Criminal Law
252-53 (1972).

CHAPTER 3
Assault and Battery

Part A
Assault



14-301. Assault; attempted battery; essential elements.

For you to find the defendant guilty of assault [as charged in Count |,
the state must prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;2

A battery consists of intentionally touching or applying force in a rude, insolent, or
angry manner.?

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. This happened in New Mexico on or about the day of ,

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
“lawfulness” involves self-defense or defense of another, see UJl 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.00 NMSA 1978; UJI 14-301
SCRA,; as amended, effective January 15, 1998; as amended by Supreme Court Order
No. 16-8300-008, effective for all cases pending or filed on or after December 31, 2016.]

Committee commentary. — See NMSA 1978, 8§ 30-3-1(A) and (B). Although assault is
a petty misdemeanor, instructions on assault are included in the Uniform Jury
Instructions - Criminal because they may be given to the jury as a necessarily included
offense to an aggravated assault. See, e.g., State v. Mitchell, 1939-NMSC-007, 1 9, 43
N.M. 138, 87 P.2d 432; Chacon v. Territory, 1893-NMSC-024, 1 4, 7 N.M. 241, 34 P.
448.

There are three separate instructions on assault for use depending on the evidence. If
the evidence supports the theory of assault by attempted battery, UJI 14-301 is to be
given; if the evidence supports the theory of assault by a threat or by menacing conduct,
UJI 14-302 is to be given; if the evidence supports both theories, UJI 14-303 is to be
given.



An assault by an attempted battery requires an intent to commit the battery. See
generally NMSA 1978, § 30-28-1. Proof of the intent to commit a battery may require an
actual possibility or present ability to carry out the attempt. See Perkins, Criminal Law
121 (2d ed. 1969); LaFave & Scott, Criminal Law 609-10 (1972). UJI 14-301 and UJI
14-303 contain the elements of statutory battery to accurately define the attempted act
constituting assault. See NMSA 1978, § 30-3-4; UJI 14-2801 NMRA.

Assault by threat or menacing conduct (UJI 14-302 and UJI 14-303) was probably
derived from the tort theory of assault and was made a crime on the theory that any
menacing conduct which might result in a breach of the peace should be a punishable
offense. See Perkins, supra, at 116-18. Unlike the attempted battery, this type of assault
may be committed without any present ability or the actual possibility of committing a
battery. See Perkins, supra, at 121. This concept of assault is most often used as the
supporting assault element for certain types of aggravated assaults. See also LaFave &
Scott, supra, at 611.

The statute contains a third type of assault, one committed by the use of insulting
language toward another or by impugning the honor, delicacy, or reputation of another.
See § 30-3-1(C). The elements of this type of assault have never been included in the
UJI assault instructions, for three reasons. First, there are serious free speech
implications that must be considered in using this form of the offense. See e.g., State v.
Wade, 1983-NMCA-084, 100 N.M. 152, 667 P.2d 459. Second, the offense is a rarity in
actual practice. Third, the elements of this offense would not be used to support an
aggravated assault; therefore, this type of assault would not be a necessarily included
offense. If the state seeks to prove a simple assault by insulting language, etc., a
special instruction must be drafted.

[As amended by Supreme Court Order No. 16-8300-008, effective for all cases pending
or filed on or after December 31, 2016; as amended by Supreme Court Order No. 18-
8300-012, effective for all cases pending or filed on or after December 31, 2018.]

14-302. Assault; threat or menacing conduct; essential elements.

For you to find the defendant guilty of assault [as charged in Count |,
the state must prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant (describe unlawful act, threat or menacing
conduct);

2. The defendant's conduct caused (name of victim) to
believe the defendant was about to intrude on 's (name of victim)

bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;2




3. Areasonable person in the same circumstances as
(name of victim) would have had the same belief;

4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of "lawfulness" involves self-defense or defense of another, see UJI 14-5181
to UJI 14-5184 NMRA.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.01 NMSA 1978; UJI 14-302
SCRA,; as amended, effective January 15, 1998.]

Committee commentary. — See committee commentary following UJI 14-301. The
essence of the crime is to place the victim in fear of a battery.

This instruction has been modified to include the element of "unlawful”. If there is some
other issue of unlawfulness, such as self-defense, an appropriate instruction must also
be given and this instruction modified. See UJI 14-5181 to 14-5184 for self-defense or

defense of another and UJI 14-132.

14-303. Assault; attempted battery; threat or menacing conduct;
essential elements.!

For you to find the defendant guilty of assault [as charged in Count |,2
the state must prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;3

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner;?

2. The defendant began to do an act which constituted a substantial part of
the battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat or
menacing conduct);




2. The defendant’s conduct caused (name of victim)
to believe the defendant was about to intrude on ’s (hame of
victim) bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;* and

3. A reasonable person in the same circumstances as
(name of victim) would have had the same belief;

AND

4. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction sets forth the elements of two of the types of assault in Section
30-3-1 NMSA 1978; one type involves attempted battery and the other involves an
unlawful act, a threat or menacing conduct which causes another to reasonably believe
he is about to be touched or have force applied to him. If the evidence supports both of
these theories of assault, use this instruction.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
“lawfulness” involves self-defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.02 NMSA 1978; UJI 14-303
SCRA,; as amended, effective January 15, 1998; as amended by Supreme Court Order
No. 16-8300-008, effective for all cases pending or filed on or after December 31, 2016.]

Committee commentary. — See the committee commentaries following UJI 14-132
and UJI 14-301 NMRA.

The UJI 14-301 and 14-302 NMRA pattern is used throughout Chapters 3 and 22 of
these instructions.

14-304. Aggravated assault; attempted battery with a deadly
weapon; essential elements.

For you to find the defendant guilty of aggravated assault by use of a deadly weapon
[as charged in Count ],* the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:




1. The defendant intended to commit the crime of battery against
(name of victim) by ;2

A battery consists of intentionally touching or applying force in a rude, insolent, or
angry manner.?

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. The defendant used a [ ];4 [deadly weapon. The defendant
used a (name of object). A (name of
object) is a deadly weapon only if you find that a (name of

object), when used as a weapon, could cause death or great bodily harms®];s

4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
“lawfulness” involves self-defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

4. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in Section 30-1-12B NMSA 1978.

5. UJI 14-131, the definition of “great bodily harm”, must also be given.

6. This alternative is given only if the object used is not specifically listed in Section
30-1-12B NMSA 1978.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.03 NMSA 1978; UJI 14-304
SCRA; as amended, effective January 15, 1998; February 1, 2000; as amended by

Supreme Court Order No. 16-8300-008, effective for all cases pending or filed on or
after December 31, 2016.]

Committee commentary. — See Section 30-3-2A NMSA 1978. See commentary to
UJI 14-301 NMRA, UJI 14-302 NMRA and UJI 14-303 NMRA. An aggravated assault by
use of a deadly weapon requires only a general criminal intent. State v. Manus, 93 N.M.
95, 99, 597 P.2d 280 (1979); State v. Mascarenas, 86 N.M. 692, 526 P.2d 1285 (Ct.
App. 1974). Under New Mexico law, an aggravated assault does not include an intent to



do physical harm or bodily injury. State v. Cruz, 86 N.M. 455, 525 P.2d 382 (Ct. App.
1974). See also United States v. Boone, 347 F. Supp. 1031 (D.N.M. 1972).

An aggravated assault by use of a deadly weapon may typically occur when the
defendant points a gun at the victim, thereby causing the victim to reasonably believe
that he is in danger of receiving a battery. See State v. Anaya, 79 N.M. 43, 439 P.2d
561 (Ct. App. 1968). However, the crime may also be committed by an assault by
attempted battery with a deadly weapon. State v. Woods, 82 N.M. 449, 483 P.2d 504
(Ct. App. 1971). The distinction between the two types of assault which support an
assault with a deadly weapon charge may be the ability of the defendant to actually
inflict the battery. The first type, merely putting the person in apprehension, may occur
with the use of an unloaded weapon whereas the second type, the attempted battery,
would require a loaded weapon. See Perkins, Criminal Law 121 (2d ed. 1969).

Following the general theory that every battery includes an assault, an assault with a
deadly weapon conviction may be upheld even though the evidence establishes that the
victim was shot and severely wounded. See State v. Brito, 80 N.M. 166, 452 P.2d 694
(Ct. App. 1969). See generally Perkins, supra at 127-30. An injury inflicted on the victim
by use of the deadly weapon is an aggravated battery. See State v. Santillanes, 86 N.M.
627,526 P.2d 424 (Ct. App. 1974).

A deadly weapon may be those items listed as deadly weapons as a matter of law in
Section 30-1-12B NMSA 1978. If the weapon is not listed in the statute, the jury must
find as a matter of fact that the weapon used was a deadly weapon. See State v.
Montano, 1999-NMCA-023, 126 N.M. 609, 973 P.2d 861; State v. Bonham, 1998-
NMCA-178, 126 N.M. 382, 970 P.2d 154; State v. Gonzales, 85 N.M. 780, 517 P.2d
1306 (Ct. App. 1973); State v. Conwell, 36 N.M. 253, 13 P.2d 554 (1932).

The statute provides that the defendant may either "strike at" or "assault” the victim with
a deadly weapon. The committee believed that the concept of "striking at" was included
within the concept of "assault by attempted battery" and consequently did not include
the "striking at" language in this instruction.

14-305. Aggravated assault; threat or menacing conduct with a
deadly weapon; essential elements.

For you to find the defendant guilty of aggravated assault by use? of a deadly
weapon [as charged in Count 1,2 the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat or menacing
conduct);
2. The defendant’s conduct caused (name of victim) to

believe the defendant was about to intrude on ’s (name of victim)




bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;3

3. Areasonable person in the same circumstances as
(name of victim) would have had the same belief;

4. The defendant used? a [ ]* [deadly weapon. The defendant
used a (name of object). A (name of
object) is a deadly weapon only if you find that a (name of

object), when used as a weapon, could cause death or great bodily harm?®];®

5. This happened in New Mexico on or about the day of

USE NOTES

1. If use of the weapon is in issue, UJI 14-135 NMRA, the definition of “use,” must
also be given.

2. Insert the count number if more than one count is charged.

3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
to UJI 14-5184 NMRA.

4. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in Section 30-1-12(B) NMSA 1978.

5. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.

6. This alternative is given only if the object used is not specifically listed in Section
30-1-12(B) NMSA 1978.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.04 NMSA 1978; UJI 14-305
SCRA; as amended, effective January 15, 1998; February 1, 2000; as amended by
Supreme Court Order No. S-1-RCR-2023-00030, effective for all cases pending or filed
on or after December 31, 2023.]

Committee commentary. — See committee commentary following UJI 14-302 NMRA
for a discussion on the element of "lawfulness”. See also the committee commentary to
UJI 14-304 NMRA.

14-306. Aggravated assault; attempted battery; threat or menacing
conduct with a deadly weapon; essential elements.!



For you to find the defendant guilty of aggravated assault by use? of a deadly
weapon [as charged in Count 1,2 the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery agalnst
(name of victim) by 4

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.®

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat or menacing
conduct);

2. The defendant’s conduct caused (name of victim) to
believe the defendant was about to intrude on ’s (name of victim)

bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;®

3. A reasonable person in the same circumstances as
(name of victim) would have had the same belief;

AND

4. The defendant used? a | 16 [deadly weapon. The defendant
used a (name of object). A (name of
object) is a deadly weapon only if you find that a (name of

object), when used as a weapon, could cause death or great bodily harm 7];8 and

5. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction sets forth the elements of two of the types of assault in Section
30-3-1 NMSA 1978; one type involves attempted battery and the other involves a threat
or menacing conduct which causes another to reasonably believe he is about to be
struck. If the evidence supports both of these theories of assault, use this instruction.

2. If use of the weapon is in issue, UJI 14-135 NMRA, the definition of “use,” must
also be given.



3. Insert the count number if more than one count is charged.
4. Use ordinary language to describe the touching or application of force.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
to UJI 14-5184 NMRA.

6. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in Section 30-1-12(B) NMSA 1978.

7. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.

8. This alternative is given only if the object used is not a “deadly weapon” which is
specifically listed in Section 30-1-12(B) NMSA 1978.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.05 NMSA 1978; UJI 14-306
SCRA,; as amended, effective January 15, 1998; February 1, 2000; as amended by
Supreme Court Order No. 16-8300-008, effective for all cases pending or filed on or
after December 31, 2016; as amended by Supreme Court Order No. S-1-RCR-2023-
00030, effective for all cases pending or filed on or after December 31, 2023.]

Committee commentary. — See committee commentary following UJI 14-304 NMRA.
14-307. Aggravated assault in disguise; essential elements.
For you to find the defendant guilty of aggravated assault in disguise [as charged in

Count |, the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat or menacing
conduct);

2. The defendant's conduct caused (name of victim) to
believe the defendant was about to intrude on 's (name of victim)

bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;?

3. Areasonable person in the same circumstances as
(name of victim) would have had the same belief;

4. Atthe time (name of defendant) was [wearing a
]® [or]* [disguised] for the purpose of concealing
's (name of defendant) identity;




5. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self-defense or defense of another, see UJl 14-5181 to UJI 14-
5184.

3. ldentify the mask, hood, robe or other covering upon the face, head or body.
4. Use either or both alternatives.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.06 NMSA 1978; UJI 14-307
SCRA; as amended, effective January 15, 1998.]

Committee commentary. — See Section 30-3-2(B) NMSA 1978. The committee
believed that an assault in disguise would of necessity be the threat or menacing
conduct type which gives a reasonable person the belief that he is about to receive a
battery. No New Mexico cases interpreting this particular type of assault were found by
the committee's reporter.

14-308. Aggravated assault; attempted battery with intent to commit
a felony; essential elements.

For you to find the defendant guilty of aggravated assault with intent to commit

! [as charged in Count ,2 the state must prove to
your satisfaction beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by 3

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. The defendant also intended to commit the crime of .

4. This happened in New Mexico on or about the day of




USE NOTES

1. Insert the name of the felony or felonies in the disjunctive. The essential
elements of each felony must also be given immediately following this instruction. To
instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be used.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
“lawfulness” involves self-defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.07 NMSA 1978; UJI 14-308
SCRA,; as amended, effective January 15, 1998; as amended by Supreme Court Order
No. 21-8300-025, effective for all cases pending or filed on or after December 31, 2021.]

Committee commentary. — Although the statute uses the term “unlawfully”, that term
has not been added to this instruction as it is covered by the addition of “unlawfully”
when lawfulness is an issue. See Use Note 4.

See NMSA 1978, § 30-3-2(C) (1963). The felony intended must be other than a violent
felony as defined in NMSA 1978, § 30-3-3 (1977). See UJIs 14-311, 14-312 and 14-313
NMRA and commentary if the felony intended is a violent felony.

At common law, an assault with intent to commit a felony was considered merely an
attempt to commit the felony. See Perkins, Criminal Law 133 (2d ed. 1969). Aggravated
battery and aggravated assault are lesser included offenses of the crime of attempted
murder. See State v. Meadors, 1995-NMSC-073, 121 N.M. 38, 908 P.2d 731
(aggravated battery is a lesser included offense of attempted murder); and State v.
DeMary, 1982-NMSC-144, 11 9-13, 99 N.M. 177, 655 P.2d 1021 (aggravated assault is
a lesser included offense of aggravated battery).

Because it requires an act coupled with an intent to commit a further act, this is a
specific intent crime.

[As amended by Supreme Court Order No. 21-8300-025, effective for all cases pending
or filed on or after December 31, 2021.]

14-309. Aggravated assault; threat or menacing conduct with intent
to commit a felony; essential elements.



For you to find the defendant guilty of aggravated assault with intent to commit
! [as charged in Count |2, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat or menacing conduct);

2. The defendant’s conduct caused (name of victim) to believe the
defendant was about to intrude on ’s (name of victim) bodily integrity or
personal safety by touching or applying force to (name of victim) in a rude,
insolent or angry manner;3

3. Areasonable person in the same circumstances as (name of victim)
would have had the same belief;

4. The defendant intended to commit the crime of ;1
5. This happened in New Mexico on or about the day of ,
USE NOTES

1. Insert the name of the felony. If there is more than one felony, insert the names
of the felonies in the disjunctive. The essential elements of each felony must also be
given immediately following this instruction. To instruct on the elements of an uncharged
offense, UJI 14-140 NMRA must be used.

2. Insert the count number if more than one count is charged.

3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJls 14-5181
to 14-5184 NMRA.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.08 NMSA 1978; UJI 14-309
SCRA; as amended, effective January 15, 1998; as amended by Supreme Court Order
No. 21-8300-025, effective for all cases pending or filed on or after December 31, 2021.]

Committee commentary. — See committee commentary for UJI 14-308 NMRA.

14-310. Aggravated assault; attempted battery; threat or menacing
conduct with intent to commit a felony; essential elements.t

For you to find the defendant guilty of aggravated assault with intent to commit
2 [as charged in Count %], the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:



1. The defendant intended to commit the crime of battery against
(name of victim) by 4

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.®

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant intentionally (describe unlawful act, threat or
menacing conduct);

2. The defendant’s conduct caused (name of victim) to believe the
defendant was about to intrude on ’s (name of victim) bodily integrity or
personal safety by touching or applying force to (name of victim) in a rude,

insolent or angry manner;®

3. Areasonable person in the same circumstances as (name of victim)
would have had the same belief;

AND
4. The defendant also intended to commit the crime of :2

5. This happened in New Mexico on or about the day of ,

USE NOTES

1. This instruction combines the essential elements in UJI 14-308 NMRA and UJI
14-309 NMRA.

2. Insert the name of the felony. If there is more than one felony, insert the names
of the felonies in the disjunctive. The essential elements of each felony must also be
given immediately following this instruction. To instruct on the elements of an uncharged
offense, UJI 14-140 NMRA must be used.

3. Insert the count number if more than one count is charged.

4. Use ordinary language to describe the touching or application of force.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If

the issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.



[Adopted effective October 1, 1976; UJI Criminal Rule 3.09 NMSA 1978; UJI 14-310
SCRA,; as amended, effective January 15, 1998; as amended by Supreme Court Order
No. 21-8300-025, effective for all cases pending or filed on or after December 31, 2021.]

Committee commentary. — See committee commentary for UJl 14-308 NMRA.

14-311. Aggravated assault; attempted battery with intent to commit
a violent felony; essential elements.

For you to find the defendant guilty of aggravated assault with intent to [kill] [or]*
[commit 2] [as charged in Count |2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by 4

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner>.

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. The defendant also intended to [Kill] [or]* [commit 2] on
(name of victim);

4. This happened in New Mexico on or about the _ day of ,

USE NOTES
1. Use only the applicable bracketed alternatives.

2. Insert the name of the felony or felonies in the disjunctive. This instruction is to
be used for assault with intent to kill or to commit a violent felony, i.e., mayhem, criminal
sexual penetration, robbery or burglary. The essential elements of the felony or felonies
must also be given immediately following this instruction. To instruct on the elements of
an uncharged offense, UJI 14-140 NMRA must be used. For mayhem, see UJI 14-314
NMRA. For criminal sexual penetration in the first, second or third degree, see UJIs 14-
941 to 14-961 NMRA. For robbery, see UJI 14-1620 NMRA. For burglary, see UJI 14-
1630 NMRA.

3. Insert the count number if more than one count is charged.
4. Use ordinary language to describe the touching or application of force.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If



the issue of “lawfulness” involves self defense or defense of another, see UJIs 14-5181
to 14-5184 NMRA.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.10 NMSA 1978; UJI 14-311
SCRA,; as amended, effective September 1, 1988; January 15, 1998; as amended by
Supreme Court Order No. 16-8300-008, effective for all cases pending or filed on or
after December 31, 2016; as amended by Supreme Court Order No. 21-8300-025,
effective for all cases pending or filed on or after December 31, 2021.]

Committee commentary. — See NMSA 1978, § 30-3-3 (1977). See also committee
commentaries to UJIs 14-301 and 14-304 NMRA.

UJls 14-311, 14-312, and 14-313 NMRA are used only where the assault is
accompanied by an intent to commit mayhem, rape, robbery or burglary. The statute
provides for an assault with intent to kill or with intent to commit any murder. The courts
have had problems in developing a distinction between the two types of intent. In State
v. Melendrez, 1945-NMSC-020, 49 N.M. 181, 159 P.2d 768, the Court determined that
an assault with intent to kill was different from an assault with intent to murder. The
basis for the distinction was that an assault with intent to kill may be committed without
malice, whereas an assault with intent to murder required malice aforethought. This
distinction no longer is viable under the current murder statute, NMSA 1978, § 30-2-1
(1994), which no longer incorporates the malice concept. Assault with intent to commit
murder therefore no longer is different from assault with intent to Kill.

In State v. Rogers, 1926-NMSC-028, 31 N.M. 485, 247 P. 828, the court held that a
depraved-mind murder, which does not require intent to kill, could not form the basis for
an assault with intent to murder. See also State v. Cowden, 1996-NMCA-051, 121 N.M.
703, 917 P.2d 972 (conviction of both assault with intent to commit a violent felony,
murder, NMSA 1978, 8§ 30-3-3 (1977), and for aggravated battery with a deadly
weapon, NMSA 1978, § 30-3-5(C) (1969)); State v. Fuentes, 1994-NMCA-158, 119
N.M. 104, 888 P.2d 986.

[As amended by Supreme Court Order No. 21-8300-025, effective for all cases pending
or filed on or after December 31, 2021.]

14-312. Aggravated assault; threat or menacing conduct with intent
to commit a violent felony; essential elements.

For you to find the defendant guilty of aggravated assault with intent to [kill] [or]*
[commit |2 [as charged in Count |3, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat or menacing conduct);

2. The defendant’s conduct caused (name of victim) to believe the
defendant was about to intrude on ’s (name of victim) bodily integrity or



personal safety by touching or applying force to (name of victim) in a rude,
insolent or angry manner;*

3. Areasonable person in the same circumstances as (name of victim)
would have had the same belief;

4. The defendant intended to [kill] (name of victim) ] [or]* [commit
20n (name of victim)];
5. This happened in New Mexico on or about the day of ,
USE NOTES

1. Use only the applicable bracketed alternatives.

2. Insert the name of the felony or felonies in the disjunctive. This instruction is to
be used for assault with intent to kill or to commit a violent felony, i.e., mayhem, criminal
sexual penetration, robbery or burglary. The essential elements of the felony or felonies
must also be given immediately following this instruction. To instruct on the elements of
an uncharged offense, UJI 14-140 NMRA must be used. For mayhem, see UJI 14-314
NMRA. For criminal sexual penetration in the first, second or third degree, see UJIs 14-
941 to 14-961 NMRA. For robbery, see UJI 14-1620 NMRA. For burglary, see UJI 14-
1630 NMRA.

3. Insert the count number if more than one count is charged.

4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJIs 14-5181
to 14-5184 NMRA.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.06 NMSA 1978; UJI 14-307
SCRA; as amended, effective September 1, 1988; January 15, 1998; as amended by
Supreme Court Order No. 21-8300-025, effective for all cases pending or filed on or
after December 31, 2021.]

Committee commentary. — See committee commentary to UJI 14-308 NMRA and UJI
14-311 NMRA.

14-313. Aggravated assault; attempted battery; threat or menacing
conduct with intent to commit a violent felony; essential elements.!

For you to find the defendant guilty of aggravated assault with intent to [kill] [or]?
[commit 3] [as charged in Count 4], the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:



1. The defendant intended to commit the crime of battery against
(name of victim) by ;0

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.®

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat or menacing conduct);

2. The defendant’s conduct caused (name of victim) to believe the
defendant was about to intrude on ’s (name of victim) bodily integrity or
personal safety by touching or applying force to (name of victim) in a rude,

insolent or angry manner;®

3. A reasonable person in the same circumstances as (name of victim)
would have had the same belief;

AND

4. The defendant also intended to [kill] [or]? [commit 3] on
(name of victim);

5. This happened in New Mexico on or about the __ day of ,

USE NOTES

1. This instruction combines the essential elements set forth in UJI 14-311 NMRA
and UJI 14-312 NMRA, for use when the two forms of the offense are charged in the
alternative.

2. Use only the applicable bracketed alternatives.

3. Insert the name of the felony or felonies in the disjunctive. This instruction is to
be used for assault with intent to kill or to commit a violent felony; i.e., mayhem, criminal
sexual penetration, robbery or burglary. The essential elements of the felony or felonies
must also be given immediately following this instruction. To instruct on the elements of
an uncharged offense, UJI 14-140 NMRA must be used. For mayhem, see UJI 14-314
NMRA. For criminal sexual penetration in the first, second or third degree, see UJIs 14-
941 to 14-961 NMRA. For robbery, see UJI 14-1620 NMRA. For burglary, see UJI 14-
1630 NMRA.

4. Insert the count number if more than one count is charged.



5. Use ordinary language to describe the touching or application of force.

6. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJIs 14-5181
to 14-5184 NMRA.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.06 NMSA 1978; UJI 14-307
SCRA,; as amended, effective September 1, 1988; January 15, 1998; as amended by
Supreme Court Order No. 16-8300-008, effective for all cases pending or filed on or
after December 31, 2016; as amended by Supreme Court Order No. 21-8300-025,
effective for all cases pending or filed on or after December 31, 2021.]

Committee commentary — This instruction combines UJI 14-311 NMRA and UJI 14-
312 NMRA. See committee commentary for UJI 14-311 NMRA.

[As amended by Supreme Court Order No. 21-8300-025, effective for all cases pending
or filed on or after December 31, 2021.]

14-314. "Mayhem"; defined; essential elements for aggravated
assault.

Mayhem consists of intentionally and violently depriving another person of the use of
a member or organ of that person's body, making that person less able to fight.

USE NOTES
To be used with UJI 14-311, 14-312, 14-313, 14-2207, 14-2208 and 14-2209.
[As amended, effective January 15, 1998.]

Committee commentary. — New Mexico no longer has a statutory crime of mayhem.
The Act of February 15, 1854 (see Code 1915, Section 1476) included the expanded
concept of mayhem known in England as the Coventry Act. See generally Perkins,
Criminal Law 185 (2d ed. 1969). See State v. Hatley, 72 N.M. 377, 384 P.2d 252
(1963); State v. Trujillo, 54 N.M. 307, 224 P.2d 151 (1950); State v. Raulie, 40 N.M.
318, 59 P.2d 359 (1936). The mayhem statute was repealed in 1963. See N.M. Laws
1963, Ch. 303, Section 30-1.

It has been suggested by some authorities that the crime of aggravated battery replaces
mayhem. See, e.g., LaFave & Scott, Criminal Law 615 (1972). The New Mexico Courts
have not specifically held that aggravated battery replaces mayhem. In State v. Ortega,
77 N.M. 312, 422 P.2d 353 (1966), the Supreme Court affirmed the conviction for
aggravated battery where the defendant had forcibly tattooed the victim with a needle.
The Court held that this was sufficient evidence of great bodily harm as defined in



Section 30-1-12A NMSA 1978 and that the statute defining great bodily harm "in effect"
covers the crime of mayhem.

Because New Mexico no longer has a statutory crime of mayhem, the committee
believed that the common-law crime of mayhem should be used for assault with intent
to commit mayhem, if the courts determine that the assault crime survived the 1963
repeal of the underlying substantive offense. See Section 30-1-3 NMSA 1978. The
definition used in UJI 14-314 follows the common-law definition of mayhem. See State
v. Martin, 32 N.M. 48, 250 P. 842 (1926). See also Perkins, supra at 185.

14-315. Withdrawn.
14-316. Recompiled.
14-317. Recompiled.

14-318. Criminal damage to property; household member; essential
elements.

For you to find the defendant guilty of criminal damage to property of a household
member [household member’s interest in excess of $1,000.00]: [as charged in Count
|,2 the state must prove to your satisfaction beyond a reasonable doubt each of
the following elements of the crime:

1. The defendant intentionally> damaged [real] [personal] [community] [or] [jointly
owned]* property of (name of victim);

2. The defendant intended to [intimidate] [threaten] [or] [harass]* (name of victim);

[3. The defendant did not have the ’s (name of victim)
permission to damage the property];s

[4. The damage to the ’s (name of victim) interest in the property
was more than $1,000.00];:

5. (name of victim) was a household member of the
defendant;s

6. This happened in New Mexico on or about the day of

USE NOTES



1. Bracketed language is to be used if the amount of damage to the household
member's interest in the property exceeds $1,000.00. If the bracketed language is used
UJI 14-1510 must also be given.

2. Insert the count number if more than one count is charged.
3. UJI 14-141 NMRA, general criminal intent, must also be given.
4. Use only the applicable bracketed element established by the evidence.

5. Use this alternative only if sufficient evidence has been introduced to raise an
issue of permission.

6. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Committee commentary. — This instruction pertains to criminal damage to property of
a household member. See NMSA 1978, Section 30-3-18 (2009). Therefore, the
instruction is not implicated by the Court of Appeals’ holding in State v. Earp, 2014-
NMCA-059, 1 1 (holding that an equitable owner in a residential property cannot be
charged with criminally damaging that property under NMSA 1978, Section 30-15-1
(1963)).

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-319. Deprivation of property; household member; essential
elements.

For you to find the defendant guilty of deprivation of property of a household
member [as charged in Count |,: the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant intentionallyz deprived (name of victim) of the
use of [separate] [community] [or] [jointly owned]® personal property of
(name of victim);

2. The defendant intended to [intimidate] [threaten]? (name of
victim);
3 (name of victim) was a household member of the

defer.1dant;4



4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. UJI 14-141 NMRA, general criminal intent, must also be given.
3. Use only the applicable bracketed element established by the evidence.
4. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases pending or
filed on or after December 31, 2014.]

Committee commentary. — The replacement cost of irreparable items is an
appropriate measure of the value of the items. See State v Cobrera, 2013-NMSC-012,
300 P.3d 729.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Part B
Battery

14-320. Battery; essential elements.

For you to find the defendant guilty of battery [as charged in Count |2
the state must prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant intentionally touched or applied force to
(name of victim) by ;2

2. The defendant acted in a rude, insolent or angry manner;3

w

This happened in New Mexico on or about the day of

USE NOTES

1. Insert the count number if more than one count is charged.

N

. Use ordinary language to describe the touching or application of force.



3. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

[Adopted effective October 1, 1976; UJI Criminal Rule 3.50 NMSA 1978; UJI 14-320
SCRA,; as amended, effective January 15, 1998.]

Committee commentary. — See Section 30-3-4 NMSA 1978. Battery is a necessarily
included offense of aggravated battery offenses. See State v. Duran, 80 N.M. 406, 456
P.2d 880 (Ct. App. 1969).

The 1998 amendments added the word "intentionally" to the first element and made
other clarifying amendments. Use Note 3 was added to explain how to modify this
instruction if there is an issue of the unlawfulness of an act. See UJI 14-4581 to UJI 14-
4584 [UJI 14-5181 to 14-5184]. See State v. Padilla, 122 N.M. 92, 920 P.2d 1046
(21997) (it is fundamental error to fail to instruct on unlawfulness of the act unless "that
element is undisputed (i.e., by concession it is not at issue) and indisputable (i.e., the
jury undoubtedly would have so found)" citing State v. Orosco, 113 N.M. 780, 784, 833
P.2d 1146, 1150 (1992) and State v. Osborne, 111 N.M. 654, 661-62, 808 P.2d 624,
831-32 (1991).

14-321. Aggravated battery; without great bodily harm; essential
elements.

For you to find the defendant guilty of aggravated battery without great bodily harm
[as charged in Count |,: the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant touched or applied force to (name of
victim) by ;2

2. The defendant intended: to injure (name of victim) [or
another]+;

3. The defendant caused (name of victim)

[painful temporary disfigurement]
[OR]*

[a temporary loss or an impairment of the use of
(name of organ or member of the body)];

4. This happened in New Mexico on or about the day of




USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132. In addition, UJI 14-132 is given. If the issue of
"lawfulness" involves self defense or defense of another, see UJI 14-5181 to UJI 14-
5184.

4. Use this bracketed phrase if the intent was directed generally or at someone
other than the ultimate victim.

5. Use only the applicable bracketed element established by the evidence.

[Adopted, effective October 1, 1976; UJI Criminal Rule 3.51 NMSA 1978; UJI 14-321
SCRA; as amended, effective January 15, 1998.]

Committee commentary. — See Subsections A and B of Section 30-3-5 NMSA 1978.
See also commentaries to UJI 14-320 and 14-322 NMRA. This misdemeanor instruction
was included in UJI because it is a necessarily included offense to third degree felony
aggravated battery. See State v. Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct. App.), cert.
denied, 82 N.M. 562, 484 P.2d 1272 (1971).

This instruction and UJI 14-322 and 14-323 provide distinct and separate instructions
for the crime of aggravated battery. It is error to give the jury types of aggravated battery
not supported by the evidence. State v. Urban, 86 N.M. 351, 524 P.2d 523 (Ct. App.
1974).

See State v. Cowden, 121 N.M. 703, 917 P.2d 972 (Ct.App. 1996) (conviction of both
assault with intent to commit a violent felony, murder, Section 30-3-3 NMSA 1978 and
for aggravated battery with a deadly weapon, Section 30-3-5(C) NMSA 1978); and State
v. Fuentes, 119 N.M. 104, 104, 888 P.2d 986, 986 (Ct.App. 1994).

14-322. Aggravated battery; with a deadly weapon; essential
elements.

For you to find the defendant guilty of aggravated battery with a deadly weapon [as
charged in Count ],* the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant touched or applied force to (name of
victim) by zwith a [ ]? [deadly weapon. The
defendant used a (name of instrument or object). A

(name of instrument or object) is a deadly weapon only if you




find that a (name of object), when used as a weapon, could
cause death or great bodily harm+];s

2. The defendant intendeds to injure (name of victim) [or
another];”
3. This happened in New Mexico on or about the day of
USE NOTES

1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in Section 30-1-12B NMSA 1978.

4. UJI 14-131 NMRA, the definition of "great bodily harm", must also be given.

5. This alternative is given only if the object used is not specifically listed in Section
30-1-12B NMSA 1978.

6. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of "lawfulness" involves self defense or defense of another, see UJI 14-5181
to UJl 14-5184 NMRA.

7. Use this bracketed phrase if the intent was directed generally or at someone
other than the ultimate victim.

[Adopted, effective October 1, 1976; UJI Criminal Rule 3.52 NMSA 1978; UJI 14-322
SCRA,; as amended, effective January 15, 1998; February 1, 2000.]

Committee commentary. — See Section 30-3-5A and 30-3-5C NMSA 1978. See also
commentary to UJI 14-320.

This instruction was revised in 1999 to address the issue raised in State v. Montano,
1999-NMCA-023, 126 N.M. 609, 973 P.2d 861 and State v. Bonham, 1998-NMCA-178,
126 N.M. 382, 970 P.2d 154.

An aggravated battery requires an intent to injure. State v. Vasquez, 83 N.M. 388, 492
P.2d 1005 (Ct. App. 1971). The intent to injure is a classic specific intent which may be
inferred from the conduct of the defendant in the surrounding circumstances and may
also be negated by voluntary intoxication or mental disease or defect. State v. Valles,
84 N.M. 1, 498 P.2d 693 (Ct. App. 1972). The intent to injure may be directed towards



several persons and it is not necessary to identify the specific person to whom the intent
was directed in order to "transfer" the intent to the eventual victim. State v. Mora, 81
N.M. 631, 471 P.2d 201 (Ct. App. 1970), cert. denied, 81 N.M. 668, 472 P.2d 382
(21970).

See State v. Cowden, 121 N.M. 703, 917 P.2d 972 (Ct.App. 1996) (conviction of assault
with intent to commit a violent felony, murder, Section 30-3-3 NMSA 1978 and
aggravated battery with a deadly weapon, Section 30-3-5C NMSA 1978).

14-323. Aggravated battery; great bodily harm; essential elements.

For you to find the defendant guilty of aggravated battery with great bodily harm [as
charged in Count |,* the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant touched or applied force to (name of
victim) by ;2

2. The defendant intended: to injure (name of victim) [or
another];

3. The defendant [caused great bodily harms to (name of

victim)] [or]¢ [acted in a way that would likely result in death or great bodily harms to
(name of victim)];

4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.
3. If the "unlawfulness" of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of "lawfulness" involves self defense or defense of another, see UJI 14-5181

NMRA to UJI 14-5184 .

4. Use this bracketed phrase if the intent was directed generally or at someone
other than the ultimate victim.

5. The definition of great bodily harm, UJI 14-131 NMRA, must also be given.

6. Use only the applicable bracketed element established by the evidence.



[Adopted effective October 1, 1976; UJI Criminal Rule 3.53 NMSA 1978; UJI 14-323
SCRA; as amended, effective January 15, 1998.]

Committee commentary. — See Subsections A and B of Section 30-3-5 NMSA 1978.
See also commentaries to UJI 14-320 and 14-322 NMRA.

Part C
Harassment and Stalking

14-330. Harassment: essential elements.

For you to find the defendant guilty of harassment as [charged in Count |,
the state must prove to your satisfaction beyond a reasonable doubt each of the
following elements of the crime:

1. The defendant maliciously pursued a pattern of conduct that was intended to
[annoy] [seriously alarm] [or] [terrorize]? (name of
victim);

2. A reasonable person would have suffered substantial emotional distress as a
result of the defendant's actions;

3. The defendant's conduct served no lawful purpose;

4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use only the applicable bracketed alternatives.

[Adopted, effective February 1, 1995.]

14-331. Stalking; essential elements.

For you to find the defendant guilty of stalking [as charged in Count
],* the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant knowingly pursued a pattern of conduct by, on more than one
occasion, [directly or indirectly] [or] [using a third party?]® engaging in any of the
following acts:



[(a) following (name of person)]

[(b) monitoring (name of person)]
[(c) placing (name of person) under surveillance]
[(d) threatening (name of person)]
[(e) communicating [to] [or] [about] (name of person)];3

[2. In pursuing the pattern of conduct the defendant was not acting within the scope
of [lawful employment] [or] [constitutionally protected activity,]*]*

3. [Although some of the acts constituting the pattern of conduct were directed at
other people, the] [The]?® overall pattern of conduct was directed at
(name of victim);

4. The defendant intended

[to place (name of victim) in reasonable apprehension of
[death] [bodily harm] [sexual assault] [confinement or restraint]]

[or]

[to cause (name of victim) to reasonably fear the [death]
[bodily harm] [sexual assault] [confinement or restraint] of (name(s) of
other individual(s))].% °

5. This happened in New Mexico [between] [on or about] the day of

, [and the day of :
]_3, 6

USE NOTES
1. Insert the count number if more than one count is charged.

2. Use when the evidence establishes that one or more third parties committed the
acts constituting the pattern of conduct.

3. Use only the applicable bracketed alternatives.

4. Insert when there is any evidence the defendant acted with lawful authority, as
defined in Section 30-3A-3(B)(1) NMSA 1978.

5. The victim may be afraid for the victim, other individuals, or both.



6. The pattern of conduct must involve more than one occasion, but may or may not
occur on more than one date.

[Adopted, effective February 1, 1995; as amended, effective July 1, 1998; as amended
by Supreme Court Order No. 21-8300-010, effective for all cases filed or pending on or
after December 31, 2021.]

Committee commentary. — See NMSA 1978, 8§ 30-3A-3 (2009) (changing essential
elements of stalking and defining “lawful authority”); NMSA 1978, § 30-3A-4 (1997)
(providing specific exemptions to the provisions of the Harassment and Stalking Act for
picketing and public demonstrations arising out of labor disputes and for peace officers
in performance of their duties). These exemptions were not repealed or changed when
the 2009 amendments added the more general definitions of lawful authority.

The Committee believes that UJI 14-132 NMRA (Unlawfulness as an element) is a
general instruction not directly applicable to the stalking statute, which has a specific
definition of “lawful authority” as “within the scope of lawful employment or
constitutionally protected activity.” Section 30-3A-3(B)(1). The original 1997 exceptions
to the stalking statute are specific, affirmative, categorical exceptions to what otherwise
is unlawful conduct.

By inserting “without lawful authority” into the 2009 revision of Section 30-3A-3, the
Legislature appears to have both expanded the range of conduct and, when there is
evidence on the issue, made proof of acting without lawful authority an element of the
offense—not an affirmative defense to be raised by the defendant. An unlawfulness
instruction is not required “when there is no evidence of lawful behavior, and hence the
element omitted from the instructions was not factually in issue[.]” State v. Peterson,
1998-NMCA-049, 1 10, 125 N.M. 55, 956 P.2d 854 (internal quotation marks and
citation omitted) (emphasis added). Similarly, where there is no evidence regarding the
scope of the defendant’s employment or constitutionally protected activity, there is no
requirement to give the bracketed second element.

The individual, enumerated acts constituting the pattern of conduct need not be directed
at the victim; it is the overall pattern of conduct which must reasonably affect the victim.
See, e.g., Best v. Marino, 2017-NMCA-073, 11 2, 3 n.2, 404 P.3d 450 (affirming district
court’s determination that the respondent had committed stalking by, in relevant part,
“posting of statements and photographs related to Petitioner on (1) Respondent’s own
website; (2) Respondent’s own Facebook and other social media pages; and (3) third-
party controlled Facebook and other social media pages”). For example, a defendant
stalking his former partner might use a third party to place the victim’s children under
surveillance and follow them and later indirectly communicate to the victim by having a
different third party send her the following text: “Those are cute twins you have going to
Sunshine Elementary. It would be a shame if a car ran over them as they were walking
home along EIm Street.”



Because the essential element of a “pattern of conduct” requires two or more of the
enumerated acts on more than one occasion, the acts which must be proven may occur
on more than one date. The Committee believes that due process and double jeopardy
require that the dates encompassing all of the acts constituting the alleged pattern
should be presented to the jury.

[Adopted by Supreme Court Order No. 21-8300-010, effective for all cases filed or
pending on or after December 31, 2021.]

14-332. Withdrawn.

14-333. Aggravated stalking; essential elements.
For you to find the defendant guilty of aggravated stalking [as charged in Count
|,* the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:
1. (name of defendant) committed the crime of stalking;?
2. At the time of the offense:
| (name of defendant) knowingly violated a permanent or temporary
order of protection issued by a court (and the victim did not also violate the court
order);]®

[or]

| (name of defendant) violated a court order setting conditions of
release and bond;]

[or]
| (name of defendant) was in possession of a | |4

| (name of object) with the intent to use it as a weapon and a
(name of object), when used as a weapon, is capable of inflicting

death or great bodily harm>®]¢];

[or]

[the victim was less than sixteen years of age;]

3. This happened in New Mexico [between] [on or about] the day of

, [and the day of :
3




USE NOTES

1. Insert the count number if more than one is charged.

2. Unless the court has instructed on the essential elements of the crime of stalking,
these essential elements must be given immediately after this instruction. To instruct on
the elements of an uncharged offense, UJI 14-140 NMRA must be used.

3. Use only applicable alternative.

4. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in Section 30-1-12(B) NMSA 1978. If the object used is not listed in
Section 30-1-12(B) NMSA 1978 as a weapon, the second alternative is given.

5. UJI 14-131 NMRA, the definition of “great bodily harm”, must also be given.

6. Use this alternative only if the “weapon” is not one that is specifically listed in
Section 30-1-12(B) NMSA 1978.

[Approved, effective July 1, 1998; as amended, effective Jan. 10, 2002; as amended by

Supreme Court Order No. 21-8300-010, effective for all cases filed or pending on or
after December 31, 2021.]

14-334. Violation of a [temporary] order of protection.
For you to find the defendant guilty of violating a [temporary]* order of protection [as
charged in Count |2, the State must prove to your satisfaction beyond a reasonable

doubt each of the following elements of the crime:

1. A [temporary]: order of protection was filed in cause number ;3

2. The [temporary]* order of protection was valid on the day of

3. The defendant knew about the [temporary]* order of protection;

4. The defendant knowingly violated the [temporary]* order of protection by

4+
1

5. This happened in New Mexico on or about the day of ,

USE NOTES

1. Use only if applicable.



2. Insert the count number if more than one count is charged.

3. This instruction is applicable to “an order of protection that is issued pursuant to
the Family Violence Protection Act or entitled to full faith and credit.” NMSA 1978, § 40-
13-6(D).

4. Insert the manner in which defendant violated the order of protection.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases pending or
filed on or after December 31, 2014.]

Committee commentary. — A violation must be knowing in two ways: a defendant
must know (1) of the restraining order and (2) the underlying facts that constitute the
violation, such as “the presence of the protected party within the protected zone.” State
v. Ramos, 2013-NMSC-031, q[1] 26, 28, 305 P.3d 921. As the instruction notes, “a
restrained party has knowledge of the order when he receives personal service of the
order of protection.” Id. § 26. Failure to read the contents of the order is not a defense,
as knowledge of the contents will be imputed as a matter of law. Id. { 27. Although a
knowing violation does not require “that the party must act with a conscious or willful
desire to defy the protective order,” general intent and knowledge are “separate, not
synonymous, elements,” and both must be found. Id. T 28.

New Mexico courts must enforce tribal protection orders and orders from courts of other
states as provided in 18 U.S.C. § 2265 and NMSA 1978, Section 40-13-6(D). Under 18
U.S.C. 8§ 2265, a protection order from another jurisdiction must be given full faith and
credit if (1) the issuing court had jurisdiction under the laws of its state or tribe, and (2)
the person subject to the order had notice and an opportunity to be heard.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases pending or
filed on or after December 31, 2014.]

Part D
Shooting at Dwelling or Occupied Building; Shooting
at or from Motor Vehicle

14-340. Shooting at inhabited dwelling or occupied building; no
death or great bodily harm; essential elements.

For you to find the defendant guilty of shooting at an [inhabited dwelling*]? [occupied
building] [as charged in Count 1,2 the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant willfully shot a firearm at [a dwelling]? [an occupied building];



2. The defendant knew that the building was [a dwelling]? [occupied];

[3. The defendant was not a law enforcement officer engaged in the lawful
performance of duty];*

4. This happened in New Mexico on or about the day of
5

USE NOTES
1. If this alternative is given, UJl 14-1631 NMRA, the definition of "dwelling", must
be given. When used with this instruction, UJI 14-1631 NMRA should be modified to
delete the word "house".
2. Use only applicable alternative or alternatives.

3. Insert the count number if more than one count is charged.

4. This element may be given if there is an issue as to whether or not the defendant
was a law enforcement officer engaged in the lawful enforcement of duty.

5. UJI 14-141 NMRA, general criminal intent, must be given after this instruction.

[14-316 SCRA 1986, adopted, effective March 15, 1995.]

14-340A. Shooting at dwelling or occupied building; resulting in
injury; essential elements.

For you to find the defendant guilty of causing injury by shooting at a [dwelling]*
[occupied building] [as charged in Count |,2 the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant willfully shot a firearm at [a dwellings]: [an occupied building];

2. The defendant knew that the building was [a dwelling]* [occupied];

3. The defendant caused injury to (name of victim);

[4. The defendant was not a law enforcement officer engaged in the lawful
performance of duty];*

5. This happened in New Mexico on or about the day of

5

USE NOTES



1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.

3. If this alternative is given, UJI 14-1631 NMRA, the definition of dwelling, must be
given. When used with this instruction, UJI 14-1631 NMRA should be modified to delete
the word “house.”

4. This element may be given if there is an issue as to whether or not the defendant
was a law enforcement officer engaged in the lawful enforcement of duty.

5. UJI 14-141 NMRA, general criminal intent, must be given after this instruction.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-341. Shooting at dwelling or occupied building; resulting in
death or great bodily harm; essential elements.

For you to find the defendant guilty of causing [death] [or] [great bodily harm]: by
shooting at a [dwelling]* [occupied building] [as charged in Count
],2 the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant willfully shot a firearm at [a dwelling®]* [an occupied building];
2. The defendant knew that the building was [a dwelling]* [occupied];

3. The defendant caused“ [the death of]* [or] [great bodily harm to]s
(name of victim);

[4. The defendant was not a law enforcement officer engaged in the lawful
performance of duty];s

5. This happened in New Mexico on or about the day of

7

USE NOTES
1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.
3. If this alternative is given, UJI 14-1631 NMRA, the definition of dwelling, must be

given. When used with this instruction, UJI 14-1631 NMRA should be modified to delete
the word "house".



4. |If causation is in issue, UJI 14-251 NMRA, the definition of causation, must also
be given.

5. If this alternative is given, the definition of "great bodily harm", UJl 14-131 NMRA,
must also be given.

6. This element may be given if there is an issue as to whether or not the defendant
was a law enforcement officer engaged in the lawful enforcement of duty.

7. UJI 14-141 NMRA, general criminal intent, must be given after this instruction.

[14-317 SCRA 1986, adopted, effective March 15, 1995.]

14-342. Shooting at or from a motor vehicle; no injury; essential
elements.

For you to find the defendant guilty of shooting [at]: [from] a motor vehicle [as
charged in Count ], the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant willfully shot a firearm [at]* [from] a motor vehicle with reckless
disregards for another person;

[2. The defendant was not a law enforcement officer engaged in the lawful
performance of duty];*

3. This happened in New Mexico on or about the day of

5

USE NOTES
1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.
3. A definition of "reckless disregard” must be given after this instruction. The
definition of "reckless disregard” in UJI 14-1704 NMRA, "negligent arson”, should be

modified by substituting the term "with reckless disregard" for the word "recklessly".

4. This element may be given if there is an issue as to whether or not the defendant
was a law enforcement officer engaged in the lawful enforcement of duty.

5. UJI 14-141 NMRA, general criminal intent, must be given after this instruction.

[Adopted, effective January 1, 1996.]



14-343. Shooting at or from a motor vehicle; injury; essential
elements.

For you to find the defendant guilty of shooting [at]* [from] a motor vehicle [as
charged in Count ],2 the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant willfully shot a firearm [at]* [from] a motor vehicle with reckless
disregards for another person;

2. The defendant caused injury to (name of victim);

[3. The defendant was not a law enforcement officer engaged in the lawful
performance of duty];*

4. This happened in New Mexico on or about the day of

5

USE NOTES
1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.
3. A definition of “reckless disregard” must be given after this instruction. The
definition of “reckless disregard” in UJI 14-1704 NMRA, “negligent arson”, should be

modified by substituting the term “with reckless disregard” for the word “recklessly”.

4. This element may be given if there is an issue as to whether or not the defendant
was a law enforcement officer engaged in the lawful enforcement of duty.

5. UJI 14-141 NMRA, general criminal intent, must be given after this instruction.

[Adopted, effective January 1, 1996; as amended by Supreme Court Order No. 14-
8300-005, effective for all cases filed or pending on or after December 31, 2014.]

14-344. Shooting at or from motor vehicle; resulting in great bodily
harm; essential elements.

For you to find the defendant guilty of shooting [at] [from]: a motor vehicle resulting
in great bodily harm [as charged in Count |,2 the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant willfully shot a firearm [at]* [from] a motor vehicle with reckless
disregards for another person;



2. The shooting caused great bodily harm+ to (name
of victim);

[3. The defendant was not a law enforcement officer engaged in the lawful
performance of duty];s

4. This happened in New Mexico on or about the day of

6

USE NOTES
1. Use only applicable alternative or alternatives.
2. Insert the count number if more than one count is charged.
3. A definition of "reckless disregard” must be given after this instruction. The
definition of "reckless disregard” in UJI 14-1704 NMRA, "negligent arson”, should be
modified by substituting the term "with reckless disregard" for the word "recklessly".

4. The definition of "great bodily harm”, UJI 14-131 NMRA, must also be given.

5. This element may be given if there is an issue as to whether or not the defendant
was a law enforcement officer engaged in the lawful enforcement of duty.

6. UJI 14-141 NMRA, general criminal intent, must be given after this instruction.

[Adopted, effective January 1, 1996.]

14-351. Assault upon a [school employee] [health care worker];
attempted battery; essential elements.

For you to find the defendant guilty of an assault on a ! [as charged in
Count |, the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;3

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.4

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. Atthe time (name of victim) was a 1
and was performing the duties of a 15




4. The defendant knew (name of victim) was a

"1
)

5. This happened in New Mexico on or about the day of ,

USE NOTES
1. Insert type of specially protected worker - school employee or health care worker.
2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Health care
worker” is defined in NMSA 1978, Section 30-3-9.2(A). If there is an issue as to whether
or not the victim was a specially protected worker, a definition instruction similar to UJI
14-2216 NMRA must be given. If there is an issue as to whether the victim was within
the lawful discharge of the worker's duties, an instruction may need to be drafted.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-352. Assault on a [school employee] [sports official] [health care
worker]; threat or menacing conduct; essential elements.



For you to find the defendant guilty of an assault on a ! [as
charged in Count |,2 the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat or menacing
conduct);

2. The defendant’s conduct caused (name of victim) to
believe that the defendant was about to intrude on ’s (name of

victim) bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manners;

3. Areasonable person in the same circumstances as (name
of victim) would have had the same belief;

4. At the time, (name of victim) was a 1
and was performing duties of a 1,4
5. The defendant knew (name of victim) was a
1
6. This happened in New Mexico on or about the day of ,
USE NOTES

1. Insert type of specially protected worker - school employee, sports official, or
health care worker.

2. Insert the count number if more than one count is charged.

3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

4. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Sports official”
is defined in NMSA 1978, Section 30-3-9.1(A). “Health care worker” is defined in NMSA
1978, Section 30-3-9.2(A). If there is an issue as to whether or not the victim was a
specially protected worker, a definition instruction similar to UJI 14-2216 NMRA must be
given. If there is an issue as to whether the victim was within the lawful discharge of the
worker's duties, an instruction may need to be drafted.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]



Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-353. Assault on a [school employee] [sports official] [health care
worker]; attempted battery; threat or menacing conduct; essential
elements.

For you to find the defendant guilty of an assault on a ! [as
charged in Count |,2 the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;3

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.*

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat
or menacing conduct);

2. The defendant’s conduct caused (name of victim) to
believe the defendant was about to intrude on ’s (name of victim)
bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;*

3. Areasonable person in the same circumstances as
(name of victim) would have had the same belief;

AND



4. At the time, (name of victim) was a

1 and was performing the duties of a L5
5. The defendant knew (name of victim) was a
"1
6. This happened in New Mexico on or about the day of ,
USE NOTES

1. Insert type of specially protected worker - school employee or health care worker.
2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

5. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Health care
worker” is defined in NMSA 1978, Section 30-3-9.2(A). If there is an issue as to whether
or not the victim was a specially protected worker, a definition instruction similar to UJI
14-2216 NMRA must be given. If there is an issue as to whether the victim was within
the lawful discharge of the worker's duties, an instruction may need to be drafted.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]



14-354. Aggravated assault on a [school employee] [sports official]
[health care worker]; attempted battery with a deadly weapon;
essential elements.?

For you to find the defendant guilty of aggravated assault on a

2 by use of a deadly weapon [as charged in Count |, the
state must prove to your satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;4

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.s

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. The defendant used a [ ]¢ [deadly weapon. The defendant
used a (name of object). A (name of
object) is a deadly weapon only if you find that a (name of

object), when used as a weapon, could cause death or great bodily harm?];s

4. At the time, (name of victim) was a
and was performing the duties of a 2,9
5. The defendant knew (name of victim) was a
"2
6. This happened in New Mexico on or about the day of
USE NOTES

1. If the evidence supports both this theory of assault as well as that found in UJI
14-355 NMRA, then UJI 14-356 NMRA should be given instead of this instruction.

2. Insert type of specially protected worker - school employee, sports official, or
health care worker.

3. Insert the count number if more than one count is charged.
4. Use ordinary language to describe the touching or application of force.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the



issue of “lawfulness” involves self-defense or defense of another, see UJl 14-5181
NMRA to UJI 14-5184 NMRA.

6. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in NMSA 1978, Section 30-1-12(B).

7. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.

8. This alternative is given only if the object used is not specifically listed in NMSA
1978, Section 30-1-12(B).

9. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Sports official”
is defined in NMSA 1978, Section 30-3-9.1(A). “Health care worker” is defined in NMSA
1978, Section 30-3-9.2(A). If there is an issue as to whether or not the victim was a
specially protected worker, a definition instruction similar to UJI 14-2216 NMRA must be
given. If there is an issue as to whether the victim was within the lawful discharge of the
worker's duties, an instruction may need to be drafted.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-355. Aggravated assault on a [school employee] [sports official]
[health care worker]; threat or menacing conduct with a deadly
weapon; essential elements.!

For you to find the defendant guilty of aggravated assault on a

2 by use? of a deadly weapon [as charged in Count |,* the
state must prove to your satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant (describe unlawful act, threat or menacing
conduct);




2. The defendant’s conduct caused (name of victim) to
believe that the defendant was about to intrude on ’s (name of
victim) bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;°

3. Atthe time, (name of victim) was a 2
and was performing duties of a 26
4. The defendant knew (name of victim) was a

2

5. Areasonable person in the same circumstances as
(name of victim) would have had the same belief;

6. The defendant used®a | ]” [deadly weapon. The defendant
used a (name of object). A (name of
object) is a deadly weapon only if you find that a (name of

object), when used as a weapon, could cause death or great bodily harm?];°

7. This happened in New Mexico on or about the day of ,

USE NOTES

1. If the evidence supports both this theory of assault as well as that found in UJI
14-354 NMRA, then UJI 14-356 NMRA should be given instead of this instruction.

2. Insert type of specially protected worker - school employee, sports official, or
health care worker.

3. If use of the weapon is in issue, UJI 14-135 NMRA, the definition of “use,” must
also be given.

4. Insert the count number if more than one count is charged.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJIl 14-5181
NMRA to UJI 14-5184 NMRA,;

6. “School employee” is defined in Section 30-3-9(A) NMSA 1978. “Sports official” is
defined in Section 30-3-9.1(A) NMSA 1978. “Health care worker” is defined in Section
30-3-9.2(A) NMSA 1978. If there is an issue about whether or not the victim was a
specially protected worker, a definition instruction similar to UJI 14-2216 NMRA must be
given. If there is an issue about whether the victim was within the lawful discharge of the
worker’s duties, an instruction may need to be drafted.



7. Use this alternative only if the deadly weapon is specifically listed in Section 30-
1-12(B) NMSA 1978.

8. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.

9. This alternative is given only if the object used is not specifically listed in Section
30-1-12(B) NMSA 1978.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. S-1-
RCR-2023-00030, effective for all cases pending or filed on or after December 31,
2023.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-356. Aggravated assault on a [school employee] [sports official]
[health care worker]; attempted battery; threat or menacing
conduct with a deadly weapon; essential elements.!

For you to find the defendant guilty of aggravated assault on a 2 by
use® of a deadly weapon [as charged in Count |,# the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery agalnst
(name of victim) by ;2

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.®

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR



1. The defendant (describe unlawful act, threat
or menacing conduct);

2. The defendant’s conduct caused (name of victim) to
believe the defendant was about to intrude on ’s (name of victim)
bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;®

3. A reasonable person in the same circumstances as
(name of victim) would have had the same belief;

AND

4. The defendant used®a | ]” [deadly weapon. The defendant
used a (name of object). A (name of
object) is a deadly weapon only if you find that a (name of

object), when used as a weapon, could cause death or great bodily harm?®];°

5. Atthe time, (name of victim) was a
2 and was performing the duties of a 2,10

6. The defendant knew (name of victim) was a
-2

7. This happened in New Mexico on or about the day of

USE NOTES
1. This instruction combines the elements of UJI 14-354 NMRA and UJI 14-355
NMRA. If the evidence supports both of the theories of assault set forth in UJIs 14-354
and 14-355, use this instruction.

2. Insert type of specially protected worker - school employee, sports official, or
health care worker.

3. If use of the weapon is in issue, UJI 14-135 NMRA, the definition of “use,” must
also be given.

4. Insert the count number if more than one count is charged.
5. Use ordinary language to describe the touching or application of force.

6. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If



the issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

7. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in Section 30-1-12(B) NMSA 1978.

8. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.

9. This alternative is given only if the object used is not specifically listed in Section
30-1-12(B) NMSA 1978.

10.“School employee” is defined in Section 30-3-9(A) NMSA 1978. “Sports official” is
defined in Section 30-3-9.1(A) NMSA 1978. “Health care worker” is defined in Section
30-3-9.2(A) NMSA 1978. If there is an issue about whether or not the victim was a
specially protected worker, a definition instruction similar to UJI 14-2216 NMRA must be
given. If there is an issue about whether the victim was within the lawful discharge of the
worker’s duties, an instruction may need to be drafted.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. S-1-RCR-2023-00030, effective for all cases
pending or filed on or after December 31, 2023.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-358. Aggravated assault on a [school employee] [health care
worker]; attempted battery with intent to commit a felony; essential
elements.

For you to find the defendant guilty of aggravated assault on a L with
intent to commit 2 [as charged in Count 3], the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:



1. The defendant intended to commit the crime of battery against
(name of victim) by 4

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner®,

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. The defendant also intended to commit the crime of ;2
4. Atthe time, (name of victim) was a L and was
performing the duties of a 1.6
5. The defendant knew (name of victim) was a ;1
6. This happened in New Mexico on or aboutthe _ day of ,
USE NOTES

1. Insert type of specially protected worker - school employee or health care worker.

2. Insert the name of the felony or felonies in the disjunctive. The essential
elements of each felony must also be given immediately following this instruction. To
instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be used.

3. Insert the count number if more than one count is charged.
4. Use ordinary language to describe the touching or application of force.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJls 14-5181
to 14-5184 NMRA.

6. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Health care
worker” is defined in NMSA 1978, Section 30-3-9.2(A). If there is an issue as to whether
or not the victim was a specially protected worker, a definition instruction similar to UJI
14-2216 NMRA must be given. If there is an issue as to whether the victim was within
the lawful discharge of the worker’s duties, an instruction may need to be drafted.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]



Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-359. Aggravated assault on a [school employee] [health care
worker]; threat or menacing conduct with intent to commit a felony;
essential elements.

For you to find the defendant guilty of aggravated assault on a

1 with intent to commit 2 [as charged in
Count |, the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant (describe unlawful act, threat or menacing
conduct);

2. Atthe time, (name of victim) was a

1 and was performing duties of a 1,4
3. The defendant knew (name of victim) was a
=1

4. The defendant’s conduct caused (name of victim) to

believe that the defendant was about to intrude on 's (name of

victim) bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;s

5. A reasonable person in the same circumstances as
(name of victim) would have had the same belief;

6. The defendant intended to commit the crime of 2

7. This happened in New Mexico on or about the day of :

USE NOTES



1. Insert type of specially protected worker - school employee or health care worker.

2. Insert the name of the felony or felonies in the disjunctive. The essential
elements of each felony must also be given immediately following this instruction. To
instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be used.

3. Insert the count number if more than one count is charged.

4. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Health care
worker” is defined in NMSA 1978, Section 30-3-9.2(A). If there is an issue as to whether
or not the victim was a specially protected worker, a definition instruction similar to UJI
14-2216 NMRA must be given. If there is an issue as to whether the victim was within
the lawful discharge of the worker’s duties, an instruction may need to be drafted.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJIs 14-5181
to 14-5184 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases pending or
filed on or after December 31, 2014; as amended by Supreme Court Order No. 21-
8300-025, effective for all cases pending or filed on or after December 31, 2021.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-360. Aggravated assault on a [school employee] [health care
worker]; attempted battery; threat or menacing conduct with intent
to commit a felony; essential elements.

For you to find the defendant guilty of aggravated assault on a

1 with intent to commit 2 [as charged in
Count |, the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:




1. The defendant intended to commit the crime of battery against
(name of victim) by ;4

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.s

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat
or menacing conduct);

2. The defendant’s conduct caused (name of victim) to
believe the defendant was about to intrude on ’s (name of victim)
bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;s

3. A reasonable person in the same circumstances as
(name of victim) would have had the same belief;

AND
4. The defendant also intended to commit the crime of 2
5. Atthe time, (name of victim) was a

1 and was performing the duties of a 16
6. The defendant knew (name of victim) was a

"1
7. This happened in New Mexico on or about the day of ,
USE NOTES

1. Insert type of specially protected worker - school employee or health care worker.

2. Insert the name of the felony or felonies in the disjunctive. The essential
elements of each felony must also be given immediately following this instruction. To
instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be used.

3. Insert the count number if more than one count is charged.

4. Use ordinary language to describe the touching or application of force.



5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJls 14-5181
to 14-5184 NMRA.

6. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Health care
worker” is defined in NMSA 1978, Section 30-3-9.2(A). If there is an issue as to whether
or not the victim was a specially protected worker, a definition instruction similar to UJI
14-2216 NMRA must be given. If there is an issue as to whether the victim was within
the lawful discharge of the worker’s duties, an instruction may need to be drafted.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-361. Assault on a [school employee] [health care worker];
attempted battery with intent to commit a violent felony; essential
elements.

For you to find the defendant guilty of aggravated assault on a

t with intent to [kill] [or]2 [commit I? [as charged in
Count |,* the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;5

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.s



2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. Atthe time (name of victim) was a 1
and was performing the duties of a L7
4. The defendant knew (name of victim) was a
"1
5. The defendant also intended to [kill] [or]?2 [commit ]2 on

(name of victim);

6. This happened in New Mexico on or about the day of ,

USE NOTES
1. Insert type of specially protected worker - school employee or health care worker.
2. Use only the applicable bracketed alternatives.

3. Insert the name of the felony or felonies in the disjunctive. This instruction is to
be used for assault with intent to kill or to commit a violent felony, i.e., mayhem, criminal
sexual penetration, robbery or burglary. The essential elements of the felony or felonies
must also be given immediately following this instruction. To instruct on the elements of
an uncharged offense, UJI 14-140 NMRA must be used. For mayhem, see UJI 14-314
NMRA. For criminal sexual penetration in the first, second or third degree, see UJIs 14-
941 to 14-961 NMRA. For robbery, see UJI 14-1620 NMRA. For burglary, see UJI 14-
1630 NMRA.

4. Insert the count number if more than one count is charged.
5. Use ordinary language to describe the touching or application of force.

6. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJIs 14-5181
to 14-5184 NMRA.

7. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Health care
worker” is defined in NMSA 1978, Section 30-3-9.2(A). If there is an issue as to whether
or not the victim was a specially protected worker, a definition instruction similar to UJI
14-2216 NMRA must be given. If there is an issue as to whether the victim was within
the lawful discharge of the worker’s duties, an instruction may need to be drafted.



[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-362. Assault on a [school employee] [health care worker]; threat
or menacing conduct with intent to commit a violent felony;
essential elements.

For you to find the defendant guilty of aggravated assault on a

t with intent to kill [as charged in Count 7], the state must
prove to your satisfaction beyond a reasonable doubt each of the following elements of
the crime:

1. The defendant (describe unlawful act, threat or menacing
conduct);
2. Atthe time, (name of victim) was a
1 and was performing duties of a 14;
3. The defendant knew (name of victim) was a
1
4. The defendant’s conduct caused (name of victim) to
believe that the defendant was about to intrude on 's (name of

victim) bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;3

5. A reasonable person in the same circumstances as
(name of victim) would have had the same belief;

6. The defendant intended to Kill (name of victim);




7. This happened in New Mexico on or about the day of

USE NOTES

1. Insert type of specially protected worker - school employee, sports official, or
health care worker.

2. Insert the count number if more than one count is charged.

3. To instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be
used.

4. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Health care
worker” is defined in NMSA 1978, Section 30-3-9.2(A). If there is an issue as to whether
or not the victim was a specially protected worker, a definition instruction similar to UJI
14-2216 NMRA must be given. If there is an issue as to whether the victim was within
the lawful discharge of the worker’s duties, an instruction may need to be drafted.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJls 14-5181
to 14-5184 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 21-
8300-025, effective for all cases pending or filed on or after December 31, 2021.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-363. Assault on a [school employee] [health care worker];
attempted battery; threat or menacing conduct with intent to
commit a violent felony; essential elements.



For you to find the defendant guilty of aggravated assault on a L with
intent to [kill] [or]? [commit %] [as charged in Count ___ 4], the state must
prove to your satisfaction beyond a reasonable doubt each of the following elements of
the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by 5

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.®

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat or menacing conduct);

2. The defendant’s conduct caused (name of victim) to believe the
defendant was about to intrude on ’s (name of victim) bodily integrity or
personal safety by touching or applying force to (name of victim) in a rude,

insolent or angry manner;®

3. Areasonable person in the same circumstances as (name of victim)
would have had the same belief;

AND

4. The defendant also intended to [kill] [or]? [commit % on
(name of victim);

5. Atthe time, (name of victim) was a L and was
performing the duties of a L7
6. The defendant knew (name of victim) was a ;1
7. This happened in New Mexico on or aboutthe  day of ,
USE NOTES

1. Insert type of specially protected worker - school employee or health care worker.
2. Use only the applicable bracketed alternatives.

3. Insert the name of the felony or felonies in the disjunctive. This instruction is to
be used for assault with intent to kill or to commit a violent felony, i.e., mayhem, criminal



sexual penetration, robbery or burglary. The essential elements of the felony or felonies
must also be given immediately following this instruction. For mayhem, see UJI 14-314
NMRA. For criminal sexual penetration in the first, second or third degree, see UJIs 14-
941 to 14-961 NMRA. For robbery, see UJI 14-1620 NMRA. For burglary, see UJI 14-
1630 NMRA. To instruct on the elements of an uncharged offense, UJI 14-140 NMRA
must be used.

4. Insert the count number if more than one count is charged.
5. Use ordinary language to describe the touching or application of force.

6. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJls 14-5181
to 14-5184 NMRA.

7. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Health care
worker” is defined in NMSA 1978, Section 30-3-9.2(A). If there is an issue as to whether
or not the victim was a specially protected worker, a definition instruction similar to UJI
14-2216 NMRA must be given. If there is an issue as to whether the victim was within
the lawful discharge of the worker’s duties, an instruction may need to be drafted.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-365. Battery upon a [school employee] [sports official] [health
care worker]; essential elements.



For you to find the defendant guilty of a battery upon a l[as
charged in Count |,2 the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant intentionally touched or applied force to

(name of victim) by ;3

2. Atthe time, (name of victim) was a 1
and was performing the duties of a 1,5

3. The defendant knew (name of victim) was a

1
’

4. The defendant acted in a rude, insolent or angry manner;+

5. This happened in New Mexico on or about the day of ,

USE NOTES

1. Insert type of specially protected worker - school employee, sports official, or
health care worker.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Sports official”
is defined in NMSA 1978, Section 30-3-9.1(A). “Health care worker” is defined in NMSA
1978, Section 30-3-9.2(A). If there is an issue as to whether or not the victim was a
specially protected worker, a definition instruction similar to UJI 14-2216 NMRA must be
given. If there is an issue as to whether the victim was within the lawful discharge of the
worker’s duties, an instruction may need to be drafted.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,



287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-366. Aggravated battery on a [school employee] [sports official]
[health care worker]; without great bodily harm; essential elements.

For you to find the defendant guilty of aggravated battery on a 1 without
great bodily harm [as charged in Count |,2 the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant touched or applied force to (name of victim)
by ;3

2. The defendant intended to injure (name of victim);*

3. Atthe time, (name of victim) was a 1
and was performing the duties of a 15

4. The defendant knew (name of victim) was a

1

[5. ’s (name of victim) injury was not likely to cause death or
great bodily harm];e

6. The defendant caused (name of victim) [painful temporary
disfigurement] [or]’ [a temporary loss or impairment of the use of
(name of organ or member of the body)];

7. This happened in New Mexico on or about the day of ,

USE NOTES

1. Insert type of specially protected worker - school employee, sports official, or
health care worker.

2. Insert the count number if more than one count is charged.

3. Use ordinary language to describe the touching or application of force.



4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

5. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Sports official”
is defined in NMSA 1978, Section 30-3-9.1(A). “Health care worker” is defined in NMSA
1978, Section 30-3-9.2(A). If there is an issue as to whether or not the victim was a
specially protected worker, a definition instruction similar to UJI 14-2216 NMRA must be
given. If there is an issue as to whether the victim was within the lawful discharge of the
worker’s duties, an instruction may need to be drafted.

6. Use bracketed phrase if this is an issue. UJI 14-131 NMRA, the definition of
“great bodily harm” must be given if this phrase is used.

7. Use only the applicable bracketed element established by the evidence.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-367. Aggravated battery on a [school employee] [sports official]
[health care worker] with a deadly weapon; essential elements.

For you to find the defendant guilty of aggravated battery on a 1
with a deadly weapon [as charged in Count |,2 the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant touched or applied force to (name of victim)
by swith a [ ¢ [deadly weapon. A
(name of object) is a deadly weapon only if you find that a
(name of object), when used as a weapon, could cause death or

great bodily harms];s



2. Atthe time, (name of victim) was a t and

was performing the duties of a 1,7
3. The defendant knew (name of victim) was a
"1
4. The defendant intendeds to injure (name of victim);
5. This happened in New Mexico on or about the day of :
USE NOTES

1. Insert type of specially protected worker - school employee, sports official, or
health care worker.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in NMSA 1978, Section 30-1-12(B).

5. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.

6. This alternative is given only if the object used is not specifically listed in NMSA
1978, Section 30-1-12(B).

7. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Sports official”
is defined in NMSA 1978, Section 30-3-9.1(A). “Health care worker” is defined in NMSA
1978, Section 30-3-9.2(A). If there is an issue as to whether or not the victim was a
specially protected worker, a definition instruction similar to UJI 14-2216 NMRA must be
given. If there is an issue as to whether the victim was within the lawful discharge of the
worker’s duties, an instruction may need to be drafted.

8. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is



required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-368. Aggravated battery on a [school employee] [sports official]
[health care worker]; great bodily harm; essential elements.

For you to find the defendant guilty of aggravated battery on a
! [as charged in Count |2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant touched or applied force to (name of
victim) by 3,
2. Atthe time, (name of victim) was a 1
and was performing the duties of a 1, 4
3. The defendant knew (name of victim) was a
1
4. The defendant intended to injure (name of victim);s

5. The defendant

[caused great bodily harms to (name of victim)]

[or])’

[acted in a way that would likely result in death or great bodily harm5 to
(name of victim)];

6. This happened in New Mexico on or about the day of :

USE NOTES

1. Insert type of specially protected worker - school employee, sports official, or
health care worker.

2. Insert the count number if more than one count is charged.



3. Use ordinary language to describe the touching or application of force.

4. “School employee” is defined in NMSA 1978, Section 30-3-9(A). “Sports official”
is defined in NMSA 1978, Section 30-3-9.1(A). “Health care worker” is defined in NMSA
1978, Section 30-3-9.2(A). If there is an issue as to whether or not the victim was a
specially protected worker, a definition instruction similar to UJI 14-2216 NMRA must be
given. If there is an issue as to whether the victim was within the lawful discharge of the
worker’s duties, an instruction may need to be drafted.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

6. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.
7. Use only the applicable bracketed element(s) established by the evidence.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Committee commentary. — Though NMSA 1978, Sections 30-3-9, 30-3-9.1 and 30-3-
9.2 do not specifically require that the defendant be aware that the victim is a specially
protected worker, the New Mexico Court of Appeals held that such knowledge is
required for health care workers (Section 30-3-9.2) in State v. Valino, 2012-NMCA-105,
287 P.3d 372. This was an extension of the same requirement for peace officers as
required by State v. Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119. As the
statutes for the other specially protected workers are essentially identical to that for
health care workers, the Committee believes it is a natural extension to include the
knowledge requirement for all such workers.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-370. “Household member”’; defined.

“‘Household member” means a spouse, former spouse, parent, present or former
stepparent, present or former parent in-law, grandparent, grandparent-in-law, a co-
parent of a child or a person with whom the person has or had a continuing personal
relationship. Cohabitation is not necessary to be deemed a household member.

“Continuing personal relationship” means a dating or intimate relationship.

USE NOTES

This instruction is given if the term “household member” is used.



[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

Committee commentary. — This instruction sets out the definition of household
member as contained in NMSA 1978, Section 30-3-11. In 2010, the Legislature
amended Section 30-3-11 deleting “or family member, including a relative” and adding
“‘parent,” “grandparent,” and “grandparent-in-law.” In 2008, the Legislature amended
Section 30-3-11, by defining a “continuing personal relationship.” See State v. Stein,
1999-NMCA-065, 127 N.M. 362, 981 P.2d 295 (holding that the minor child of the
accused does not fit within the definition of household member); but see State v.
Montoya, 2005-NMCA-005, 136 N.M. 674, 104 P.3d 540 (holding that the definition of
household member includes adult children of the accused and that there is no
requirement of cohabitation or shared residence).

In the double jeopardy context, conviction for crimes with the “household member”
element provides for a unique legislative intent from the lesser included offense for non-
household members. For example, robbery and battery of a household member
convictions, although relying on unitary conduct, do not result in double jeopardy
because both offenses are elementally distinct. See State v. Gutierrez, 2012-NMCA-
095, 11 12-16, 286 P.3d 608, cert. denied, 2012-NMCERT-008 (No. 30,439 Aug. 13,
2012). The Court of Appeals made clear that “The distinct policy directives and subject
matter of robbery and battery against a household member, and their rare occurrence
together, persuade us that the legislature intended these crimes to be punished
separately, even when they occur as part of the same criminal transaction.” Id. [ 18.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-371. Assault; attempted battery; “household member”’; essential
elements.

For you to find the defendant guilty of assault against a household member [as
charged in Count ,: the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;2

A battery consists of intentionally touching or applying force in a rude, insolent, or
angry manner.?

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. (name of victim) was a household member of the
defendant;*




4. This happened in New Mexico on or about the day of ,

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

4. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016.]

14-372. Assault; threat or menacing conduct; “household member”;
essential elements.

For you to find the defendant guilty of assault against a household member [as
charged in Count |,* the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat, or menacing
conduct);2

2. The defendant's conduct caused (name of victim) to believe
that the defendant was about to intrude on ’s (name of victim) bodily
integrity or personal safety by touching or applying force to (name

of victim) in a rude, insolent, or angry manner;?

3. Areasonable person in the same circumstances as (name
of victim) would have had the same belief;

4. (name of victim) was a household member of the
defendant;*

5. This happened in New Mexico on or about the day of

USE NOTES



1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

4. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-373. Assault; attempted battery; threat or menacing conduct;
“household member”; essential elements.!

For you to find the defendant guilty of assault against a household member [as
charged in Count |,2 the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;3

A battery consists of intentionally touching or applying force in a rude, insolent, or
angry manner.4

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat, or menacing
conduct);?

2. The defendant’s conduct caused (name of victim) to
believe that the defendant was about to intrude on ’s (name of

victim) bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent, or angry manner;*

3. Areasonable person in the same circumstances as
(name of victim) would have had the same belief;

AND



4. (name of victim) was a household member of the
defendant;s

5. This happened in New Mexico on or about the day of :

USE NOTES

1. This instruction sets forth the elements of two of the types of assault in NMSA
1978, Section 30-3-13.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

5. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016.]

14-374. Aggravated assault; attempted battery with a deadly
weapon; “household member”’; essential elements.

For you to find the defendant guilty of aggravated assault against a household
member [as charged in Count |,: the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;2

A battery consists of intentionally touching or applying force in a rude, insolent, or
angry manner.3

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. The defendant used a [ ]¢ [deadly weapon. The
defendant used a (name of object). A
(name of object) is a deadly weapon only if you find that a (name

of object), when used as a weapon, could cause death or great bodily harms];s



4. (name of victim) was a household member of the
defendant;’

5. This happened in New Mexico on or about the day of ,

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.
3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181

NMRA to UJI 14-5184 NMRA.

4. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in NMSA 1978, Section 30-1-12B.

5. UJI 14-131 NMRA, the definition of “great bodily harm”, must also be given.

6. This alternative is given only if the object used is not specifically listed in Section
30-1-12B.

7. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016.]

14-375. Aggravated assault; threat or menacing conduct with a
deadly weapon; “household member”’; essential elements.

For you to find the defendant guilty of aggravated assault by use? of a deadly
weapon [as charged in Count |, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat, or menacing
conduct);3

2. The defendant’s conduct caused (name of victim) to
believe that the defendant was about to intrude on ’s (name of

victim) bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent, or angry manner;*




3. Areasonable person in the same circumstances as
(name of victim) would have had the same belief;

4. The defendant used? a [ ]° [deadly weapon. The
defendant used a (name of object). A
(name of object) is a deadly weapon only if you find that a (name

of object), when used as a weapon, could cause death or great bodily harm J;’

5. (name of victim) was a household member of the
defendant;®

6. This happened in New Mexico on or about the day of

USE NOTES

1. If use of the weapon is in issue, UJI 14-135 NMRA, the definition of “use,” must
also be given.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA. Use ordinary language to describe the touching or
application of force.

5. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in Section 30-1-12(B) NMSA 1978.

6. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.

7. This alternative is given only if the object used is not specifically listed in Section
30-1-12(B) NMSA 1978.

8. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. S-1-
RCR-2023-00030, effective for all cases pending or filed on or after December 31,
2023.]



14-376. Aggravated assault; attempted battery; threat or menacing
conduct with a deadly weapon; “household member”; essential
elements.!

For you to find the defendant guilty of aggravated assault by use? of a deadly
weapon against a household member [as charged in Count |, the state must
prove to your satisfaction beyond a reasonable doubt each of the following elements of
the crime:

1. The defendant intended to commit the crime of battery agalnst
(name of victim) by 4

A battery consists of intentionally touching or applying force in a rude, insolent, or
angry manner.>

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat, or menacing
conduct);*

2. The defendant’s conduct caused (name of victim) to
believe that the defendant was about to intrude on ’s (name of

victim) bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent, or angry manner;® and

3. Areasonable person in the same circumstances as (name
of victim) would have had the same belief;

AND

4. The defendant used? a | 16 [deadly weapon. The defendant
used a (name of object). A (name of
object) is a deadly weapon only if you find that a (name of

object), when used as a weapon, could cause death or great bodily harm];2

5. (name of victim) was a household member of the
defendant;®

6. This happened in New Mexico on or about the day of ,

USE NOTES



1. This instruction sets forth the elements of two of the types of aggravated assault
against a household member in Section 30-3-13 NMSA 1978.

2. If use of the weapon is in issue, UJI 14-135 NMRA, the definition of “use,” must
also be given.

3. Insert the count number if more than one count is charged.
4. Use ordinary language to describe the touching or application of force.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

6. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in Section 30-1-12(B) NMSA 1978.

7. UJI 14-131 NMRA, the definition of “great bodily harm,” must also be given.

8. This alternative is given only if the object used is not a “deadly weapon” which is
specifically listed in Section 30-1-12(B) NMSA 1978.

9. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. S-1-RCR-2023-00030, effective for all cases
pending or filed on or after December 31, 2023.]

14-378. Aggravated assault; attempted battery with intent to commit
a felony; “household member”; essential elements.

For you to find the defendant guilty of aggravated assault with intent to commit
! [as charged in Count ,2 the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;3

A battery consists of intentionally touching or applying force in a rude, insolent, or
angry manner.*

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;



3. The defendant also intended to commit the crime of i1

4. (name of victim) was a household member of the
defendant;s

5. This happened in New Mexico on or about the day of

USE NOTES

1. Insert the name of the felony or felonies in the disjunctive. The essential
elements of each felony must also be given immediately following this instruction. To
instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be used.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJls 14-5181
to 14-5184 NMRA.

5. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]

14-379. Aggravated assault; threat or menacing conduct with intent
to commit a felony; “household member”; essential elements.

For you to find the defendant guilty of aggravated assault with intent to commit
! [as charged in Count 7], the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat, or menacing
conduct);?

2. The defendant’s conduct caused (name of victim) to
believe the defendant was about to intrude on ’s (name of victim)

bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent, or angry manner;*




3. Areasonable person in the same circumstances as (name
of victim) would have had the same belief;

4. The defendant intended to commit the crime of i1

5. (name of victim) was a household member of the
defendant;s

6. This happened in New Mexico on or about the day of

USE NOTES

1. Insert the name of the felony or felonies in the disjunctive. The essential
elements of each felony must also be given immediately following this instruction. To
instruct on the elements of an uncharged offense, UJI 14-140 NMRA must be used.

2. Insert the count number if more than one count is charged.
3. Use ordinary language to describe the touching or application of force.

4. |If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self-defense or defense of another, see UJls 14-5181
to 14-5184 NMRA.

5. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases pending or
filed on or after December 31, 2014; as amended by Supreme Court Order No. 21-
8300-025, effective for all cases pending or filed on or after December 31, 2021.]

14-380. Aggravated assault; attempted battery; threat or menacing
conduct with intent to commit a felony; “household member”,
essential elements.!

For you to find the defendant guilty of aggravated assault with intent to commit
2 [as charged in Count 3], the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by 4

A battery consists of intentionally touching or applying force in a rude, insolent, or
angry manner.s



2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant intentionally (describe unlawful act, threat
or menacing conduct);

2. The defendant’s conduct caused (name of victim) to
believe the defendant was about to intrude on ’s (name of victim)
bodily integrity or personal safety by touching or applying force to
(name of victim) in a rude, insolent or angry manner;s

3. Areasonable person in the same circumstances as
(name of victim) would have had the same belief;

AND
4. The defendant also intended to commit the crime of 2
5 (name of victim) was a household member of the

defendant;s

6. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction combines the essential elements in UJI 14-378 NMRA and UJI
14-379 NMRA.

2. Insert the name of the felony. If there is more than one felony, insert the names
of the felonies in the disjunctive. The essential elements of each felony must also be
given immediately following this instruction. To instruct on the elements of an uncharged
offense, UJI 14-140 NMRA must be used.

3. Insert the count number if more than one count is charged.

4. Use ordinary language to describe the touching or application of force.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJIs 14-5181

to 14-5184 NMRA.

6. Definition of a household member should be given, see UJI 14-370 NMRA.



[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]

14-381. Assault; attempted battery with intent to commit a violent
felony; “household member”; essential elements.

For you to find the defendant guilty of assault with intent to [Kill] [or]* [commit
]2 [as charged in Count |, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant intended to commit the crime of battery against
(name of victim) by ;4

A battery consists of intentionally touching or applying force in a rude, insolent or
angry manner.s

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

3. The defendant also intended to [kill] [or]* [commit ]2 on
(name of victim);

4. (name of victim) was a household member of the
defendant;s

5. This happened in New Mexico on or about the day of ,

USE NOTES
1. Use only the applicable bracketed alternatives.

2. Insert the name of the felony or felonies in the disjunctive. This instruction is to
be used for assault against a household member with intent to kill or to commit a violent
felony, i.e., mayhem, criminal sexual penetration, robbery, or burglary. The essential
elements of the felony or felonies must also be given immediately following this
instruction. To instruct on the elements of an uncharged offense, UJl 14-140 NMRA
must be used. For mayhem, see UJI 14-314 NMRA. For criminal sexual penetration in
the first, second, or third degree, see UJls 14-941 to 14-961 NMRA. For robbery, see
UJI 14-1620 NMRA. For burglary, see UJI 14-1630 NMRA.

3. Insert the count number if more than one count is charged.



4. Use ordinary language to describe the touching or application of force.

5. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJIs 14-5181
to 14-5184 NMRA.

6. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as
amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]

14-382. Assault; threat or menacing conduct with intent to commit a
violent felony; “household member”; essential elements.

For you to find the defendant guilty of assault with intent to [Kill] [or]* [commit
]2 [as charged in Count |, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat, or menacing
conduct);

2. The defendant's conduct caused (name of victim) to believe
the defendant was about to intrude on ’s (name of victim) bodily
integrity or personal safety by touching or applying force to (name

of victim) in a rude, insolent, or angry manner;*

3. Areasonable person in the same circumstances as (name
of victim) would have had the same belief;

4. The defendant intended to [kill] (name of victim) [or]*
[commit 20n (name of victim)];
5 (name of victim) was a household member of the

defendant;s

6. This happened in New Mexico on or about the day of ,

USE NOTES

1. Use only the applicable bracketed alternatives.



2. Insert the name of the felony or felonies in the disjunctive. This instruction is to
be used for assault against a household member with intent to kill or to commit a violent
felony, i.e., mayhem, criminal sexual penetration, robbery, or burglary. The essential
elements of the felony or felonies must also be given immediately following this
instruction. To instruct on the elements of an uncharged offense, UJl 14-140 NMRA
must be used. For mayhem, see UJI 14-314 NMRA. For criminal sexual penetration in
the first, second, or third degree, see UJIs 14-941 to 14-961 NMRA. For robbery, see
UJI 14-1620 NMRA. For burglary, see UJI 14-1630 NMRA.

3. Insert the count number if more than one count is charged.

4. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJls 14-5181
to 14-5184 NMRA.

5. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014; as amended by Supreme Court Order No. 21-
8300-025, effective for all cases pending or filed on or after December 31, 2021.]

14-383. Assault; attempted battery; threat or menacing conduct
with intent to commit a violent felony; “household member”;
essential elements.!

For you to find the defendant guilty of assault with intent to [Kill] [or]2 [commit
%] [as charged in Count 4], the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant (describe unlawful act, threat, or menacing
conduct); (name of victim) by ;5

2. The defendant began to do an act which constituted a substantial part of the
battery but failed to commit the battery;

OR

1. The defendant (describe unlawful act, threat, or menacing
conduct);

2. The defendant’s conduct caused (name of victim) to believe
the defendant was about to intrude on ’s (name of victim) bodily
integrity or personal safety by touching or applying force to (name

of victim) in a rude, insolent, or angry manner;s



3. Areasonable person in the same circumstances as (name
of victim) would have had the same belief;

AND

4. The defendant also intended to [kill] [or]?2 [commit ] on
(name of victim);

5 (name of victim) was a household member of the

defer.1dant;7

6. This happened in New Mexico on or about the day of ,

USE NOTES

1. This instruction combines the essential elements set forth in UJI 14-381 NMRA
and UJI 14-382 NMRA, for use when the two forms of the offense are charged in the
alternative.

2. Use only the applicable bracketed alternatives.

3. Insert the name of the felony or felonies in the disjunctive. This instruction is to
be used for assault against a household member with intent to kill or to commit a violent
felony, i.e., mayhem, criminal sexual penetration, robbery, or burglary. The essential
elements of the felony or felonies must also be given immediately following this
instruction. To instruct on the elements of an uncharged offense, UJl 14-140 NMRA
must be used. For mayhem, see UJI 14-314 NMRA. For criminal sexual penetration in
the first, second, or third degree, see UJls 14-941 to 14-961 NMRA. For robbery, see
UJI 14-1620 NMRA. For burglary, see UJI 14-1630 NMRA.

4. Insert the count number if more than one count is charged.

5. Use ordinary language to describe the touching or application of force.

6. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 NMRA is given. If
the issue of “lawfulness” involves self defense or defense of another, see UJIs 14-5181
to 14-5184 NMRA.

7. Definition of a household member should be given, see UJI 14-370 NMRA.
[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases pending or

filed on or after December 31, 2014; as amended by Supreme Court Order No. 16-
8300-008, effective for all cases pending or filed on or after December 31, 2016; as



amended by Supreme Court Order No. 21-8300-025, effective for all cases pending or
filed on or after December 31, 2021.]

14-390. Battery; “household member” essential elements.

For you to find the defendant guilty of battery against a household member [as
charged in Count ,* the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant intentionally touched or applied force to
(name of victim) by ;2

2. The defendant acted in a rude, insolent, or angry manner;3

3. (name of victim) was a household member of the
defendant;*

4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

4. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-391. Aggravated battery; without great bodily harm; “household
member”’; essential elements.

For you to find the defendant guilty of aggravated battery without great bodily harm
against a household member [as charged in Count |,* the state must prove to
your satisfaction beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant touched or applied force to (name of victim)
by ;2




2. The defendant intended? to injure (name of victim) [or
another];

3. The defendant caused (name of victim)

[painful temporary disfigurement]
[OR]®

[a temporary loss or an impairment of the use of (name of organ
or member of the body)];

4. (name of victim) was a household member of the
defendant;s

5. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.
3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self-defense or defense of another, see UJI 14-5181

NMRA to UJI 14-5184 NMRA.

4. Use this bracketed phrase if the intent was directed generally or at someone
other than the ultimate victim.

5. Use only the applicable bracketed element established by the evidence.
6. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-392. Aggravated battery; with a deadly weapon; “household
member”’; essential elements.

For you to find the defendant guilty of aggravated battery with a deadly weapon
against a household member [as charged in Count |,* the state must prove to
your satisfaction beyond a reasonable doubt each of the following elements of the
crime:



1. The defendant touched or applied force to (name of victim)
by 2with a [ |? [deadly weapon. The defendant
used a (name of instrument or object). A
(name of instrument or object) is a deadly weapon only if you find that a
(name of object), when used as a weapon, could cause death or

great bodily harm?];s

2. The defendant intendeds to injure (name of victim) [or
another];”
3 (name of victim) was a household member of the

defer.1dant;8

4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.

3. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in NMSA 1978, Section 30-1-12B.

4. UJI 14-131 NMRA, the definition of “great bodily harm”, must also be given.

5. This alternative is given only if the object used is not specifically listed in Section
30-1-12B.

6. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181
NMRA to UJI 14-5184 NMRA.

7. Use this bracketed phrase if the intent was directed generally or at someone
other than the ultimate victim.

8. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]

14-393. Aggravated battery; great bodily harm; “household
member”’; essential elements.



For you to find the defendant guilty of aggravated battery with great bodily harm
against a household member [as charged in Count |,* the state must prove to
your satisfaction beyond a reasonable doubt each of the following elements of the
crime:

1. The defendant touched or applied force to (name of victim)
by ;2

2. The defendant intended: to injure (name of victim) [or
another];*

3. The defendant [caused great bodily harms to (name of

victim)] [or]e [acted in a way that would likely result in death or great bodily harms to
(name of victim)];

4. (name of victim) was a household member of the
defendant;”

5. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use ordinary language to describe the touching or application of force.
3. If the “unlawfulness” of the act is in issue, add unlawfulness as an element as
provided by Use Note 1 of UJI 14-132 NMRA. In addition, UJI 14-132 is given. If the
issue of “lawfulness” involves self defense or defense of another, see UJI 14-5181

NMRA to UJI 14-5184 NMRA.

4. Use this bracketed phrase if the intent was directed generally or at someone
other than the ultimate victim.

5. The definition of great bodily harm, UJI 14-131 NMRA, must also be given.
6. Use only the applicable bracketed element established by the evidence.
7. Definition of a household member should be given, see UJI 14-370 NMRA.

[Adopted by Supreme Court Order No. 14-8300-005, effective for all cases filed or
pending on or after December 31, 2014.]



CHAPTER 4
Kidnapping
14-401. False imprisonment; essential elements.
For you to find the defendant guilty of false imprisonment [as charged in Count

],* the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant [restrained]? [confined]
(name of victim) against [his] [her]

will;

2. The defendant knew that [he] [she] had no authority to [restrain]? [confine]
(name of victim);

3. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use applicable alternative or alternatives.
[As amended, effective September 1, 1994.]

Committee commentary. — See Section 30-4-3 NMSA 1978. This instruction sets
forth the essential elements of false imprisonment. False imprisonment is distinguished
from kidnapping in that it requires confinement or restraint against the will with
knowledge of lack of authority, but it does not require an intent to hold for ransom, as a
hostage or to service. State v. Clark, 80 N.M. 340, 455 P.2d 844 (1969). If kidnapping
by holding to service is charged, false imprisonment is a necessarily included offense.
State v. Armijo, 90 N.M. 614, 566 P.2d 1152 (Ct. App. 1977).

14-402. Criminal use of ransom: essential elements.

For you to find the defendant guilty of criminal use of ransom [as charged in Count
|,: the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant [received]? [possessed] [concealed] [disposed of] [money]?
[ (describe property) which had been

delivered for ransom.3




2. At the time the defendant [received]? [possessed] [concealed] [disposed of] the
[money]? [ (describe property) [he]
[she] knew or believed that it was ransom.

3. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use applicable alternative or alternatives.

3. The definition of "ransom," UJI 14-406 NMRA, must be given after this
instruction.

[As amended, effective September 1, 1994.]

Committee commentary. — See Section 30-4-2 NMSA 1978. This instruction sets
forth the elements of the offense of criminal use of ransom. The statute requires that the
money or property has been delivered for ransom and does not include transfers of
money or property prior to delivery to the kidnapper or his agent. While a thief cannot be
guilty of receiving (by acquiring) stolen property, see UJI 14-1650 NMRA, a kidnapper
may be guilty of criminal use of ransom.

14-403. Kidnapping; first degree; essential elements.

For you to find the defendant guilty of [first degree]: kidnapping [as charged in Count
7], the state must prove to your satisfaction beyond a reasonable doubt each
of the following elements of the crime:

1. The defendant [tooK]: [or] [restrained] [or] [confined] [or] [transported]
(name of victim) by [force]? [or] [intimidation] [or]
[deception] [by (describe conduct)];#

[2. The defendant’s act was unlawful];

3. The defendant intended:

[to hold (name of victim) for ransome]?
[OR]
[to hold (name of victim) as a [hostage]? [or] [shield] against

’s (name of victim) will




[OR]

[to inflict [death]: [or] [physical injury] [or] [a sexual offense] on
(name of victim)]

[OR]
[to [make (name of victim) (name specific act)]? [or]
[keep (name of victim) from (name specific act)]® against

’s (name of victim) will, for the purpose of (identify
benefit to defendant)];”

4. The [taking]? [or] [restraint] [or] [confinement] [or] [transportation] of
(name of victim) was not slight, inconsequential, or merely incidental
to the commission of another crime (or name of offense)];s

5. [The defendant did not voluntarily free (name of victim) in a safe
place];

[OR]

[The defendant inflicted physical injury upon (name of victim) during

the course of the kidnapping];
[OR]

[The defendant inflicted a sexual offense upon (name of victim)
during the course of the kidnapping];

6. This happened in New Mexico on or about the day of

USE NOTES

1. Only identify the degree if second-degree kidnapping is being instructed as a
lesser-included offense. UJI 14-6002 NMRA [withdrawn], “Necessarily included
offense,” along with UJI 14-403A NMRA, “Kidnapping second degree,” should be given.

2. Insert the count number if more than one count is charged.

3. Use applicable alternative or alternatives.

4. If a secondary offense is also charged that was committed during the course of
the kidnapping, use ordinary language to describe the taking, restraint, or confinement

by force, intimidation, or deception. A description of precisely what conduct constituted
this actus reus assists reviewing courts to distinguish crimes committed near in time.



See State v. Montoya, 2011-NMCA-074, 150 N.M. 415, 259 P.3d 820 (finding double
jeopardy violation because “[w]e are unable to determine from the record whether the
jury found that the kidnaping [sic] was accomplished by the truck’s confinement of
Victim’s vehicle or by Defendant’s restraint of Victim inside the vehicle. The jury
instruction supported either theory of kidnaping [sic].”); State v. Trujillo, 2012-NMCA-
112, 289 P.3d 238 (“We conclude ... that the Legislature did not intend to punish as
kidnapping restraints that are merely incidental to another crime.”).

5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant’s actions. If this element is instructed, UJl 14-132 NMRA,
“‘Unlawfulness as an element,” must be given after this instruction.

6. The definition of “ransom,” UJI 14-406 NMRA, should be given after this
instruction.

7. Holding to service requires that the kidnapping’'s purpose be to make the victim
perform some act or forgo performing an act, to the effect of conferring an independent
assistance or benefit to the perpetrator of the crime, or another. See Committee
commentary.

8. Use the bracketed element if the evidence raises a genuine issue of incidental
conduct, whether or not a secondary offense is simultaneously charged. See Trujillo,
2012-NMCA-112; see also Committee commentary. If a particular crime is identifiable,
the name of the offense may be used, and unless the court has instructed on the
essential elements of that offense, these elements must be given in a separate
instruction immediately following this instruction. To instruct on the elements of an
uncharged offense, UJI 14-140 NMRA must be used.

[As amended, effective September 1, 1994; August 1, 1997; as amended by Supreme
Court Order No. 15-8300-004, effective for all cases pending or filed on or after
December 31, 2015; as amended by Supreme Court Order No. 21-8300-025, effective
for all cases pending or filed on or after December 31, 2021.]

Committee commentary. — See NMSA 1978, § 30-4-1. This instruction is for the
crime of first-degree felony kidnapping. Previously, first and second-degree kidnapping
relied on a single elements instruction, and the differentiating elements were instructed
only through special interrogatories, leaving the court to determine the appropriate
offense degree. Because this approach may lead to confusion in differentiating first and
second-degree kidnapping, separate instructions were created for first and second-
degree kidnapping that incorporate the distinguishing findings as essential elements.
See, e.g., State v. Dominguez, 2014-NMCA-064, 11 13-19, 327 P.3d 1092 (noting that
only second-degree kidnapping could be imposed if the interrogatories were not given,
but relying on the jury’s guilty verdict for separately charged sex offense to satisfy the
finding that a sex offense was inflicted during the kidnapping) (citing State v. Gallegos,
2009-NMSC-017, 1 13, 146 N.M. 88, 206 P.3d 993).



In clarifying New Mexico’s rejection of “incidental restraint” as a basis for kidnapping,
the Court of Appeals evaluated and functionally applied various tests from other
jurisdictions. See State v. Trujillo, 2012-NMCA-112, 1 31-39, 289 P.3d 238, cert.
guashed 2015-NMCERT-003. Without adopting one specific test, the Court found the
various tests informative and applied them to the facts in turn in order to evaluate
whether the restraint in Trujillo was incidental to the crime of battery. Id. The Court
applied a totality of the circumstances test including the following factors:

1. whether the conduct is necessary to the commission of another crime;

2. whether the conduct carried some significance independent of another crime in
that it could make that crime substantially easier to commit or substantially lessen the
risk of detection;

3. whether the conduct substantially increased the risk of harm to the victim, or was
particularly terrifying or dangerous;

4, whether the defendant took, restrained, confined, or transported the victim for a
longer period of time or to a greater degree than that which is necessary to commit
another crime;

5. whether the defendant acted with a purpose or intent beyond the commission of
another crime.

Id.; see also State v. Tapia, 2015-NMCA-048, 1 28-36, 347 P.3d 738 (applying Trujillo
factors to reverse kidnapping convictions).

Element 5 provides the findings differentiating second and first-degree kidnapping. If
more than one alternative for Element 5 is given, the jury need only find Element 5
satisfied and unanimity as to theory is not required to uphold the verdict. Cf. State v.
Salazar, 1997-NMSC-044, 11 32-42, 123 N.M. 778, 945 P.2d 996 (affirming general
verdict for first-degree murder without requiring unanimity as to theory of deliberate
intent or depraved mind); Rule 5-611 NMRA.

In addition to the lesser-included offense of second-degree kidnapping, false
imprisonment may be a lesser-included offense of kidnapping. See State v. Fish, 1985-
NMCA-036, 1 17, 102 N.M. 775, 701 P.2d 374 (holding that a failure to instruct on false
imprisonment as a necessarily included lesser offense of kidnapping required reversal,
where there was some evidence that the defendant lacked the intent necessary for
kidnapping); State v. McGuire, 1990-NMSC-067, 1 29, 110 N.M. 304, 795 P.2d 996
(noting with approval that trial court gave “an instruction on false imprisonment as a
lesser included offense of kidnapping”).

While false imprisonment requires subjective knowledge that the restraint is
unauthorized, kidnapping requires a specific intent to do a further act, thereby
distinguishing the crime of kidnapping from the crime of false imprisonment. See NMSA



1978, § 30-4-4; State v. Sotelo, 2013-NMCA-028, 1 12, 296 P.3d 1232; State v. Clark,
1969-NMSC-078, 80 N.M. 340, 455 P.2d 844. Subsequent Court of Appeals cases have
reaffirmed the “intent” distinction making false imprisonment a lesser included offense of
kidnapping. See, e.g., Fish, 1985-NMCA-036 (holding that a failure to instruct on false
imprisonment as a necessarily included lesser offense of kidnapping required reversal,
where there was some evidence that the defendant lacked the intent necessary for
kidnapping); State v. Armijo, 1977-NMCA-070, 90 N.M. 614, 566 P.2d 1152 (both
offenses require confining or restraining, and the difference is whether the defendant
had the specific intent to hold for service against the victim’s will).

Previous versions of the instruction did not include the optional “unlawfulness” element,
despite Section 30-4-1 requiring that “taking, restraining, transporting or confining” be
done unlawfully. Recognizing that parents have a natural and legal right to the custody
of their children, in the context of custodial interference, see NMSA 1978, Section 30-4-
4, State v. Sanders, 1981-NMCA-053, 96 N.M. 138, 628 P.2d 1134, held the mere fact
that a parent had taken his infant daughter to Texas with intent to keeping her there for
a protracted period was insufficient to show that he knew that he had no legal right to do
so. If unlawfulness is at issue for kidnapping purposes, Use Note 4 requires its
instruction and definition.

In State v. Vernon, 1993-NMSC-070, 116 N.M. 737, 867 P.2d 407, the Supreme Court
held “that the ‘hold to service’ element of kidnapping requires that the victim be held
against his or her will to perform some act, or to forego performance of some act, for the
benefit of someone or something.” Vernon further clarified that when a victim is moved
to facilitate a murder, “no ‘service’ is performed by the victim ... because the victim does
not confer any independent assistance or benefit to the perpetrator of the crime.” Id.
That conduct is nevertheless covered by the alternative intent theory of kidnapping “with
intent[] ... to inflict death.” See § 30-4-1(A)(4); State v. Baca, 1995-NMSC-045, 120 N.M.
383, 902 P.2d 65 (recognizing that the 1995 amendment to Section 30-4-1 added
alternative of specific intent “to inflict death.”).

[As amended by Supreme Court Order No. 15-8300-004, effective for all cases filed or
pending on or after December 31, 2015.]

14-403A. Kidnapping; second degree; essential elements.

For you to find the defendant guilty of [second degree]* kidnapping [as charged in
Count |,2 the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant [took]: [or] [restrained] [or] [confined] [or] [transported]
(name of victim) by [force]? [or] [intimidation] [or]
[deception] [by (describe conduct)];#

[2. The defendant’s act was unlawfull];



3. The defendant intended:

[to hold (name of victim) for ransome[?
[OR]
[to hold (name of victim) as a [hostage]: [or] [shield] against

’s (name of victim) will]

[OR]

[to inflict [death]s [or] [physical injury] [or] [a sexual offense] on
(name of victim)]

[OR]

[to [make (name of victim) (name specific act)]? [or]
[keep (name of victim) from (name specific act)]
against ’s (name of victim) will for the purpose of

(identify benefit to defendant)];”

[4. The [taking]: [or] [restraint] [or] [confinement] [or] [transportation] of
(name of victim) was not slight, inconsequential, or merely incidental to
the commission of another crime (or name of offense)];s

5. This happened in New Mexico on or about the day of

USE NOTES

1. Only identify the degree if second-degree kidnapping is being instructed as a
lesser-included offense of first-degree kidnapping. UJI 14-6002 NMRA, “Necessarily
included offense,” along with UJI 14-403 NMRA, “Kidnapping, first degree,” should be
given.

2. Insert the count number if more than one count is charged.
3. Use applicable alternative or alternatives.

4. If a secondary offense is also charged that was committed during the course of
the kidnapping, use ordinary language to describe the taking, restraint, or confinement
by force, intimidation, or deception. A description of precisely what conduct constituted
this actus reus assists reviewing courts to distinguish crimes committed near in time.
See State v. Montoya, 2011-NMCA-074, 150 N.M. 415, 259 P.3d 820 (finding double
jeopardy violation because “[w]e are unable to determine from the record whether the
jury found that the kidnaping [sic] was accomplished by the truck’s confinement of



Victim’s vehicle or by Defendant’s restraint of Victim inside the vehicle. The jury
instruction supported either theory of kidnaping [sic].”); State v. Trujillo, 2012-NMCA-
112, 289 P.3d 238 (“We conclude . . . that the Legislature did not intend to punish as
kidnapping restraints that are merely incidental to another crime.”).

5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant’s actions. If this element is instructed, UJI 14-132 NMRA,
“‘Unlawfulness as an element,” must be given after this instruction.

6. The definition of “ransom,” UJI 14-406 NMRA, should be given after this
instruction.

7. Holding to service requires that the kidnapping’s purpose be to make the victim
perform some act or forgo performing an act, to the effect of conferring an independent
assistance or benefit to the perpetrator of the crime, or another.

8. Use the bracketed element if the evidence raises a genuine issue of incidental
conduct, whether or not a secondary offense is simultaneously charged. See Trujillo,
2012-NMCA-112; see also Committee commentary to UJI 14-403 NMRA. If a particular
crime is identifiable, the name of the offense may be used, and unless the court has
instructed on the essential elements of that offense, these elements must be given in a
separate instruction immediately following this instruction. To instruct on the elements of
an uncharged offense, UJI 14-140 NMRA must be used.

[Adopted by Supreme Court Order No. 15-8300-004, effective for all cases pending or
filed on or after December 31, 2015; as amended by Supreme Court Order No. 21-
8300-025, effective for all cases pending or filed on or after December 31, 2021.]
Committee commentary. — See Committee commentary to UJI 14-403 NMRA.

[Adopted by Supreme Court Order No. 15-8300-004, effective for all cases pending or
filed on or after December 31, 2015.]

14-404. Withdrawn.
14-405. Withdrawn.
14-406. Ransom; definition.

Ransom is [money]: [property] [things of value] which has been paid or demanded
for the return of a kidnapped person.

USE NOTES

1. Use applicable alternative or alternatives.



CHAPTER 5
(Reserved)

CHAPTER 6
Crimes Against Children and Dependents

14-601. Contributing to delinquency of minor; essential elements.

For you to find the defendant guilty of contributing to the delinquency of a minor [as
charged in Count |,: the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant

2. This [caused]: [encouraged] (name of child) to:3

[commit the offense of P

[OR]

[refuse to obey the reasonable and lawful commands or directions of (his)? (her)
(parent): (parents) (guardian) (custodian) (teacher) (a person who had lawful
authority over (name of child))]

[OR]

[conduct (himself): (herself) in a manner injurious to (his): (her) (the) (morals)?
(health) (welfare) (of (name of child)s)];2

3. (name of child) was under the age of 18;

4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Describe act or omission of the defendant.
3. Use only the applicable alternative or alternatives.

4. ldentify the offense and give the essential elements. To instruct on the elements
of an uncharged offense, UJI 14-140 NMRA must be used.



5. Name of other person whose morals, health or welfare were injured or
endangered by the delinquent child as a result of the defendant’s acts or omissions.

[As amended by Supreme Court Order No. 21-8300-025, effective for all cases pending
or filed on or after December 31, 2021.]

Committee commentary. — In State v. McKinley, 53 N.M. 106, 202 P.2d 964 (1949),
the supreme court of New Mexico held that the offense of contributing to the
delinquency of a minor (Laws 1943, Chapter 36, Section 1) was not unconstitutionally
vague, as a juvenile delinquent was defined by Laws 1943, Chapter 40, Section 1 for
purposes of juvenile court jurisdiction. State v. McKinley was followed in State v. Leyba,
80 N.M. 190, 453 P.2d 211 (Ct. App.), cert. denied, 80 N.M. 198, 453 P.2d 219 (1969)
and State v. Favela, 91 N.M. 476, 576 P.2d 282 (1978).

In State v. Leyba, the court of appeals looked to Laws 1955, Chapter 205, Section 8 for
the definition of juvenile delinquent for purposes of juvenile court jurisdiction. In State v.
Favela, supra, the New Mexico Supreme Court held that "although the Children's Code
in 1972 narrowed the definition of a delinquent act committed by a child that definition
did not extend, amend, change or become incorporated into Section 40A-6-3, supra
(Section 30-6-3 NMSA 1978)."

It is assumed that the legislature in enacting the Criminal Code in 1963 intended that
the definition of juvenile delinquent for purposes of juvenile court jurisdiction be used in
interpreting Section 30-6-3 NMSA 1978. Laws 1955, Chapter 205, Section 8(a) granted
jurisdiction to the juvenile court over juveniles as follows:

Section 8. The juvenile court shall have exclusive original jurisdiction in proceedings:

a. concerning any juvenile under the age of eighteen years living or found within the
county:

(1) who has violated any law of the state, or any ordinance or regulation of a political
subdivision thereof;

(2) or, who by reason of habitually refusing to obey the reasonable and lawful
commands or directions of his or her parent, parents, guardian, custodian, teacher or
any person of lawful authority, is deemed to be habitually uncontrolled, habitually
disobedient or habitually wayward;

(3) or, who is habitually truant from school or home;

(4) or, who habitually deports himself as to injure or endanger the morals, health or
welfare of himself or others.

Intent is not an element of the crime of contributing to the delinquency of a minor. State
v. Gunter, 87 N.M. 71, 529 P.2d 297 (Ct. App.), cert. denied, 87 N.M. 48, 529 P.2d 274



(1974), cert. denied, 421 U.S. 951, 95 S. Ct. 1686, 44 L. Ed. 2d 106 (1975). Therefore,
UJI 14-141 need not be given.

For an adult to be guilty of the criminal offense of contributing to the delinquency of a
minor, it is not necessary for the juvenile to be a delinquent. It is only necessary that the
actions of the defendant cause or tend to cause or encourage the delinquency of the
juvenile. See Section 30-6-3 NMSA 1978. Mere presence of the defendant at the time a
juvenile is engaged in a delinquent act is insufficient. State v. Grove, 82 N.M. 679, 486
P.2d 615 (Ct. App. 1971). But see People v. Miller, 145 Cal. App. 2d 473, 302 P.2d 603
(1956) (presence of minor during fornication held sufficient to sustain conviction; child
need not be a participant).

14-602. Withdrawn.
14-603. Withdrawn.
14-604. Withdrawn.
14-605. Withdrawn.

14-606. Abandonment of a child resulting in great bodily harm or
death.

For you to find (name of defendant) guilty of
abandonment of a child resulting in great bodily harm, [as charged in Count
],* the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. (name of defendant) was a [parent]?
[guardian] [or] [custodian] of (name of child);

2. (name of defendant) intentionallys [left]? [or]
[abandoned] (name of child);

3. As aresult of (name of defendant)
[leaving]? [or] [abandoning] (name of child),

(name of child) was without proper parental care

and control necessary to prevent harm to (name
of child);

4. At the time that (name of defendant) [left]> [or]
[abandoned] (name of child), the circumstances exposed

(name of child) to a risk of harm;




[5. (name of defendant) had the ability to
provide proper parental care and control necessary for
's (name of child) well-being];*

6. ’s (name of defendant) failure to provide
proper parental care and control necessary for 's
(name of child) well-being resulted in [the death of]2 [great bodily harm tos]

(name of child);

7. (name of child) was under the age of
eighteen (18);

8. This happened in New Mexico on or about the day of

USE NOTES

1. Insert the count number if more than one count is charged. If the jury is to be
instructed on first-degree murder for the same offense, UJI 14-250 NMRA [withdrawn]
must also be given.

2. Use only applicable alternative or alternatives.

3. The definition of "intentionally,” UJI 14-626 NMRA, must also be given
immediately after this instruction.

4. Use the bracketed element if the defendant's ability to provide the proper
parental care and control necessary for the child's well-being is at issue.

5. If this alternative is given, the definition of "great bodily harm," UJI 14-131 NMRA,
must also be given.

[Approved, effective October 1, 1993; as amended by Supreme Court Order No. 18-
8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See NMSA 1978, § 30-6-1(B) (2009).

The 2018 amendments to this instruction modify the essential elements of
abandonment of a child resulting in great bodily harm in light of the ruling in State v.
Stephenson, 2017-NMSC-002, 389 P.3d 272. In Stephenson, the Supreme Court held
that NMSA 1978, § 30-6-1(B) (2009), criminalizes the intentional leaving or abandoning
of a child, but only under circumstances where, at the time the parent, guardian, or
custodial adult left the child, the child was exposed to a risk of harm. Stephenson, 2017-
NMSC-002, { 16. In Stephenson, the Supreme Court reversed the defendant's
conviction for abandonment of her child, finding that the evidence adduced at trial was
insufficient to show that, at the time the defendant locked her son in his room at



bedtime, he was exposed to harm. The committee added Paragraph 4 to this instruction
to reflect the Supreme Court's conclusion that "the Legislature did not intend to
criminalize conduct creating ‘a mere possibility, however remote, that harm may result'
to a child.” Id. 1 28 (quoting State v. Graham, 2005-NMSC-004, 1 9, 137 N.M. 197, 109
P.3d 285).

The Supreme Court in Stephenson also held that there are two possible legal theories
under Section 30-6-1(B). Stephenson, 2017-NMSC-002, { 14. The state may prove
either that the defendant "abandoned" the child or that the defendant "left" the child. Id.
This is consistent with the Court's ruling that "abandonment" and "leaving" are legally
distinct from one another. Id. 19 14, 16 ("We conclude that a principled distinction exists
between 'leaving' and 'abandoning,’ and therefore, to avoid rendering either word
superfluous, each word must be construed consistent with the Legislature's intent,
which was to create independent theories of criminal culpability for both ‘leaving' and
‘abandoning.").

[Adopted by Supreme Court Order No. 18-8300-012, effective for all cases pending or
filed on or after December 31, 2018.]

14-607. Abandonment of a child without great bodily harm or death.

For you to find (name of defendant) guilty of
abandonment of a child which did not result in death or great bodily harm, [as charged
in Count |, the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. (name of defendant) was a [parent]?
[guardian] [or] [custodian] of (name of child);
2. (name of defendant) intentionallys [left]> [or]
[abandoned] (name of child);
3. As aresult of (name of defendant)
[leaving]? [or] [abandoning] (name of child),
(name of child) was without proper parental care
and control necessary to prevent harm to (name
of child);
4. At the time that (name of defendant) [left]2 [or] [abandoned]
(name of child), the circumstances exposed (name of

child) to a risk of harm;

[5. (name of defendant) had the ability to
provide proper parental care and control necessary for
's (name of child) well-being];*




6. (name of child) was under the age of
eighteen (18);

7. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged. If the jury is to be
instructed on first-degree murder for the same offense, UJI 14-250 NMRA [withdrawn]
must also be given.

2. Use only applicable alternative or alternatives.

3. The definition of "intentionally,” UJI 14-626 NMRA, must also be given
immediately after this instruction.

4. Use the bracketed element if the defendant'’s ability to provide the proper
parental care and control necessary for the child's well-being is at issue.

[Approved, effective October 1, 1993; as amended by Supreme Court Order No. 18-
8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary for UJI 14-606 NMRA.

[Adopted by Supreme Court Order No. 18-8300-012, effective for all cases pending or
filed on or after December 31, 2018.]

14-610. Withdrawn.
14-611. Chart.

SECTION 30-6-1 NMSA 1978
ABUSE OF A CHILD

Harm to child Age of child Mens rea of defendant uJl
No death or great bodily harm | Under 18 Intentional or reckless 14-612
disregard
Great bodily harm Under 18 Intentional or reckless 14-615
disregard
Death At least 12 but less | Intentional or reckless 14-621
than 18 disregard
Under 12 Reckless disregard 14-622
Under 12 Intentional 14-623




[Adopted by Supreme Court Order No. 15-8300-001, effective for all cases filed or
pending on or after April 3, 2015.]

14-612. Child abuse not resulting in death or great bodily harm;
essential elements.

For you to find (name of defendant) guilty of child abuse, [as
charged in Count |,* the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. (name of defendant)

(describe conduct or course of conduct

alleged to have been child abuse).?

2. By engaging in the conduct described in Paragraph 1,
(name of defendant) [caused] [or] [permitted]? (name of child)

[to be placed in a situation that endangered the life or health of
(name of child)];*

[OR]
[to be exposed to inclement weather];
[OR]

[to be [tortured] [or] [cruelly confined] [or] [cruelly punished]];

3. (name of defendant) showed a reckless disregard [without
justification]s for the safety or health of (name of child). To find
that (name of defendant) showed a reckless disregard, you must
find that (name of defendant)’'s conduct was more than merely
negligent or careless. Rather, you must find that (name of
defendant) [caused] [or] [permitted]® a substantial and unjustifiable risk of serious harm
to the safety or health of (name of child). A substantial and

unjustifiable risk is one that any law-abiding person would recognize under similar
circumstances and that would cause any law-abiding person to behave differently than
(name of defendant) out of concern for the safety or health of
(name of child);s

[4. (name of defendant) was a parent, guardian or custodian
of the child, or (name of defendant) had accepted responsibility
for the child’s welfare];”

Under 12 (step- N/A 14-625
down instruction) [withdrawn]




5. (name of child) was under the age of eighteen (18);

6. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. As used in this instruction, “conduct” may describe an act or a failure to act that
causes child abuse or that permits child abuse to occur.

3. In most cases, only one of the bracketed alternatives should be given in a single
instruction. However, both alternatives may be given in the same instruction if the
evidence supports a finding beyond a reasonable doubt that the defendant either
“caused or permitted” child abuse. See State v. Leal, 1986-NMCA-075, 113, 104 N.M.
506, 723 P.2d 977 (“Since abuse will frequently occur in the privacy of the home,
charging a defendant with ‘causing or permitting’ may enable the state to prosecute
where it is not clear who actually inflicted the abuse, but the evidence shows beyond a
reasonable doubt that the defendant either caused the abuse or permitted it to occur.”).

4. Use only applicable alternative or alternatives.
5. If Yjustification” is in issue, if requested, this bracketed alternative must be given.

6. This paragraph sets forth the minimum level of culpability required to sustain a
conviction for child abuse. Cf. State v. Consaul, 2014-NMSC-030, 1 23, 332 P.3d 850
(“[T]he punishment for child abuse resulting in great bodily harm, whether done
knowingly, intentionally, negligently, or recklessly, is the same.” (emphasis omitted)). In
most cases, evidence that a defendant acted knowingly or intentionally will satisfy the
standard set forth in this paragraph, and thus separate instructions for knowing and
intentional conduct are not provided. See State v. Montoya, 2015-NMSC-010, 133,
P.3d ___ (“[lJn most cases when the abuse does not result in the death of a child under
twelve, it is not necessary to specify the defendant’s mental state or to provide separate
jury instructions for reckless or intentional conduct; evidence that the defendant acted
‘knowingly, intentionally or [recklessly]” will suffice to support a conviction.”); accord
Model Penal Code § 2.02(5) (“When the law provides that . . . recklessness suffices to
establish an element [of an offense], such element also is established if a person acts
purposely or knowingly.”).

7. Use this element only when there is evidence that the defendant permitted child
abuse.

[Adopted by Supreme Court Order No. 15-8300-001, effective for all cases filed or
pending on or after April 3, 2015.]



Committee commentary. — See NMSA 1978, 8§ 30-6-1. The child abuse instructions
were substantially revised in 2015 to reflect amendments to the child abuse statute,
2005 N.M. Laws, ch. 59, § 1, and recent holdings of New Mexico’s appellate courts see,
e.g., State v. Montoya, 2015-NMSC-010,  P.3d ___; State v. Consaul, 2014-NMSC-
030, 332 P.3d 850.

Reckless disregard

The New Mexico Supreme Court has held that recklessness is the minimum level of
culpability required for the crime of child abuse. See Consaul, 2014-NMSC-030, { 38.
The Court stated:

[T]he Legislature did not mean to punish ordinary acts of negligence when it amended
the child abuse statute to require proof of recklessness . . . The Legislature intended to
punish acts done with a reckless state of mind consistent with its objective of punishing
morally culpable acts and not mere inadvertence.

Id. § 36. The third elements of UJIs 14-612, -615, and -621 NMRA are consistent with
the recklessness standard set forth by the legislature. Compare UJI 14-612, § 3, with
NMSA 1978, 8§ 30-6-1(A)(3) (defining criminal negligence as having knowledge of the
danger involved and acting “with a reckless disregard for the safety or health of the
child.”). See also Consaul, 2014-NMSC-030, 9 37 (“Typical definitions of recklessness
require an actor to consciously disregard a substantial and unjustifiable risk of such a
nature and degree that its disregard involves a gross deviation from the standard of
conduct that a law-abiding person would observe in the actor’s situation.”).

Separate instructions

The punishment for child abuse resulting in great bodily harm, whether done knowingly,
intentionally, or with reckless disregard, is the same. See Consaul, 2014-NMSC-030, 1
23; Section 30-6-1(E) (“If the abuse results in great bodily harm to the child, the person
is guilty of a first degree felony.”). The same is true for child abuse not resulting in death
or great bodily harm and for child abuse resulting in the death of a child at least twelve
but less than eighteen years of age. See NMSA 1978, § 30-6-1(E) (“A person who
commits abuse of a child that does not result in the child’s death or great bodily harm is,
for a first offense, guilty of a third degree felony and for second and subsequent
offenses is guilty of a second degree felony.”); § 30-6-1(F), (G) (providing that child
abuse resulting in death of a child of at least twelve (12), but less than eighteen (18)
years of age, whether committed intentionally or with reckless disregard, is a first
degree felony). As a result, UJIs 14-612, -615, and -621 require that the State prove
that the defendant acted with a minimum of reckless disregard. Separate instructions for
intentional child abuse, with the exception of abuse resulting in the death of a child
under twelve, are not provided because evidence that the defendant’s conduct was
knowing or intentional will meet the reckless disregard standard. See Montoya, 2015-
NMSC-010, 33 (“[IJn most cases when the abuse does not result in the death of a
child under twelve, it is not necessary to specify the defendant’'s mental state or to



provide separate jury instructions for reckless or intentional conduct; evidence that the
defendant acted ‘knowingly, intentionally or [recklessly]” will suffice to support a
conviction.”); accord Model Penal Code § 2.02(5) (“When the law provides that . . .
recklessness suffices to establish an element [of an offense], such element also is
established if a person acts purposely or knowingly.”).

Nevertheless, “child abuse . . . will sometimes also require separate jury instructions . . .
[w]hen two or more different or inconsistent acts or courses of conduct are advanced by
the State as alternative theories as to how a child’s injuries occurred[.]” Consaul, 2014-
NMSC-030, q 23. “[T]he jury must make an informed and unanimous decision, guided
by separate instructions, as to the culpable act the defendant committed and for which
he is being punished.” Id. Therefore, the child abuse instructions require the jury to
agree on the conduct or course of conduct alleged to have been child abuse.

For a discussion of child abuse resulting in the death of a child under twelve years of
age, see the commentary to UJI 14-622 NMRA.

[Adopted by Supreme Court Order No. 15-8300-001, effective April 3, 2015.]

14-615. Child abuse resulting in great bodily harm; essential
elements.

For you to find (name of defendant) guilty of child abuse
resulting in great bodily harm, [as charged in Count |,* the state must prove to
your satisfaction beyond a reasonable doubt each of the following elements of the
crime:

1. (name of defendant)

(describe conduct or course of conduct

alleged to have been child abuse).>

2. By engaging in the conduct described in Paragraph 1,
(name of defendant) [caused] [or] [permitted]? (name of child)

[to be placed in a situation that endangered the life or health of
(name of child)];*

[OR]
[to be exposed to inclement weather;]
[OR]

[to be [tortured] [or] [cruelly confined] [or] [cruelly punished]];



3. (name of defendant) showed a reckless disregard [without
justification]s for the safety or health of (name of child). To find
that (name of defendant) showed a reckless disregard, you must
find that (name of defendant)’s conduct was more than merely
negligent or careless. Rather, you must find that (name of
defendant) [caused] [or] [permitted]® a substantial and unjustifiable risk of serious harm
to the safety or health of (name of child). A substantial and
unjustifiable risk is one that any law-abiding person would recognize under similar
circumstances and that would cause any law-abiding person to behave differently than
(name of defendant) out of concern for the safety or health of
(name of child);e

[4. (name of defendant) was a parent, guardian or custodian
of the child, or (name of defendant) had accepted responsibility
for the child’s welfare];”

5. (name of defendant)’s conduct resulted in great bodily
harms to (name of child);
6. (name of child) was under the age of eighteen (18);
7. This happened in New Mexico on or about the day of
USE NOTES

1. Insert the count number if more than one count is charged.

2. As used in this instruction, “conduct” may describe an act or a failure to act that
causes child abuse or that permits child abuse to occur.

3. In most cases, only one of the bracketed alternatives should be given in a single
instruction. However, both alternatives may be given in the same instruction if the
evidence supports a finding beyond a reasonable doubt that the defendant either
“caused or permitted” child abuse. See State v. Leal, 1986-NMCA-075, 113, 104 N.M.
506, 723 P.2d 977 (“Since abuse will frequently occur in the privacy of the home,
charging a defendant with ‘causing or permitting’ may enable the state to prosecute
where it is not clear who actually inflicted the abuse, but the evidence shows beyond a
reasonable doubt that the defendant either caused the abuse or permitted it to occur.”).

4. Use only applicable alternative or alternatives.
5. If “justification” is in issue, if requested, this bracketed alternative must be given.

6. This paragraph sets forth the minimum level of culpability required to sustain a
conviction for child abuse resulting in great bodily harm. See State v. Consaul, 2014-



NMSC-030, ] 23, 332 P.3d 850 (“[T]he punishment for child abuse resulting in great
bodily harm, whether done knowingly, intentionally, negligently, or recklessly, is the
same.” (emphasis omitted)). In most cases, evidence that a defendant acted knowingly
or intentionally will satisfy the standard set forth in this paragraph, and thus separate
instructions for knowing and intentional conduct are not provided. See State v. Montoya,
2015-NMSC-010, 133, P.3d ___ (“[l]n most cases when the abuse does not result
in the death of a child under twelve, it is not necessary to specify the defendant’'s mental
state or to provide separate jury instructions for reckless or intentional conduct;
evidence that the defendant acted ‘knowingly, intentionally or [recklessly]’ will suffice to
support a conviction.”); accord Model Penal Code § 2.02(5) (“When the law provides
that . . . recklessness suffices to establish an element [of an offense], such element also
is established if a person acts purposely or knowingly.”).

7. Use this element only when there is evidence that the defendant permitted child
abuse.

8. The definition of “great bodily harm,” UJl 14-131 NMRA, must also be given.

[Adopted by Supreme Court Order No. 15-8300-001, effective for all cases filed or
pending on or after April 3, 2015.]

Committee commentary. — See NMSA 1978, 8§ 30-6-1; UJI 14-612 NMRA committee
commentary.

[Adopted by Supreme Court Order No. 15-8300-001, effective April 3, 2015.]

14-621. Child abuse resulting in death; child at least 12 but less
than 18; essential elements.

For you to find (name of defendant) guilty of child abuse
resulting in death of a child of at least twelve (12), but less than eighteen (18) years of
age, [as charged in Count ,J* the state must prove to your satisfaction beyond a

reasonable doubt each of the following elements of the crime:

1. (name of defendant)

(describe conduct or course of conduct
alleged to have been child abuse).2

2. By engaging in the conduct described in Paragraph 1,
(name of defendant) [caused] [or] [permitted]? (name of child)

[to be placed in a situation that endangered the life or health of
(name of child);]

[OR]



[to be exposed to inclement weather;]
[OR]

[to be [tortured ] [or] [cruelly confined] [or] [cruelly punished]]

3. (name of defendant) showed a reckless disregard [without
justification]s for the safety or health of (name of child). To find
that (name of defendant) showed a reckless disregard, you must
find that (name of defendant)’s conduct was more than merely
negligent or careless. Rather, you must find that (name of
defendant) [caused] [or] [permitted]® a substantial and unjustifiable risk of serious harm
to the safety or health of (name of child). A substantial and

unjustifiable risk is one that any law-abiding person would recognize under similar
circumstances and that would cause any law-abiding person to behave differently than
(name of defendant) out of concern for the safety or health of
(name of child)s;

[4. (name of defendant) was a parent, guardian or custodian
of the child, or (name of defendant) had accepted responsibility
for the child’s welfare;]’

5. (name of defendant)’s conduct resulted in the death
of (name of child);
6 (name of child) was at least twelve (12), but less

than eighteen (18) years of age;

7. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. As used in this instruction, “conduct” may describe an act or a failure to act that
causes child abuse or that permits child abuse to occur.

3. In most cases, only one of the bracketed alternatives should be given in a single
instruction. However, both alternatives may be given in the same instruction if the
evidence supports a finding beyond a reasonable doubt that the defendant either
“caused or permitted” child abuse. See State v. Leal, 1986-NMCA-075, 113, 104 N.M.
506, 723 P.2d 977 (“Since abuse will frequently occur in the privacy of the home,
charging a defendant with ‘causing or permitting’ may enable the state to prosecute
where it is not clear who actually inflicted the abuse, but the evidence shows beyond a
reasonable doubt that the defendant either caused the abuse or permitted it to occur.”).



4. Use only applicable alternative or alternatives.
5. If “justification” is an issue, this bracketed alternative must be given if requested.

6. This paragraph sets forth the minimum level of culpability required to sustain a
conviction for child abuse resulting in death of a child of at least twelve (12), but less
than eighteen (18) years of age. See NMSA 1978, § 30-6-1(F), (G) (providing that child
abuse resulting in death of a child of at least twelve (12), but less than eighteen (18)
years of age, whether committed intentionally or with reckless disregard, is a first
degree felony); Cf. State v. Consaul, 2014-NMSC-030, { 23, 332 P.3d 850 (“[T]he
punishment for child abuse resulting in great bodily harm, whether done knowingly,
intentionally, negligently, or recklessly, is the same.” (emphasis omitted)). In most
cases, evidence that a defendant acted knowingly or intentionally will satisfy the
standard set forth in this paragraph, and thus separate instructions for knowing and
intentional conduct are not provided. See State v. Montoya, 2015-NMSC-010, 133,
P.3d ___ (“[lln most cases when the abuse does not result in the death of a child under
twelve, it is not necessary to specify the defendant’s mental state or to provide separate
jury instructions for reckless or intentional conduct; evidence that the defendant acted
‘knowingly, intentionally or [recklessly] will suffice to support a conviction.”); accord
Model Penal Code § 2.02(5) (“When the law provides that . . . recklessness suffices to
establish an element [of an offense], such element also is established if a person acts
purposely or knowingly.”).

7. Use this element only when there is evidence that the defendant permitted child
abuse.

[Adopted by Supreme Court Order No. 15-8300-001, effective for all cases filed or
pending on or after April 3, 2015.]

Committee commentary. — See NMSA 1978, 8§ 30-6-1; UJI 14-612 NMRA committee
commentary.

[Adopted by Supreme Court Order No. 15-8300-001, effective April 3, 2015.]

14-622. Child abuse resulting in death; reckless disregard; child
under 12; essential elements.

For you to find (name of defendant) guilty of child abuse
with reckless disregard resulting in death of a child under twelve (12) years of age, [as
charged in Count ,J* the state must prove to your satisfaction beyond a reasonable

doubt each of the following elements of the crime:

1. (name of defendant)
(describe conduct or course of conduct

alleged to have been child abuse).2



2. By engaging in the conduct described in Paragraph 1,
(name of defendant) [caused] [or] [permitted]? (name of child)

[to be placed in a situation that endangered the life or health of
(name of child);]+

[OR]
[to be exposed to inclement weather;]
[OR]

[to be [tortured ] [or] [cruelly confined] [or] [cruelly punished]]

3. (name of defendant) showed a reckless disregard [without
justification]s for the safety or health of (name of child). To find
that (name of defendant) showed a reckless disregard, you must
find that (name of defendant)’'s conduct was more than merely
negligent or careless. Rather, you must find that (name of
defendant) [caused] [or] [permitted]® a substantial and unjustifiable risk of serious harm
to the safety or health of (name of child). A substantial and

unjustifiable risk is one that any law-abiding person would recognize under similar
circumstances and that would cause any law-abiding person to behave differently than
(name of defendant) out of concern for the safety or health of
(name of child);

[4. (name of defendant) was a parent, guardian or custodian
of the child, or (name of defendant) had accepted responsibility
for the child’s welfare;]e

5. (name of defendant)’s conduct resulted in the death
of (name of child);
6. (name of child) was under the age of twelve (12);
7. This happened in New Mexico on or about the day of
USE NOTES

1. Insert the count number if more than one count is charged.

2. As used in this instruction, “conduct” may describe an act or a failure to act that
causes child abuse or that permits child abuse to occur.



3. In most cases, only one of the bracketed alternatives should be given in a single
instruction. However, both alternatives may be given in the same instruction if the
evidence supports a finding beyond a reasonable doubt that the defendant either
“caused or permitted” child abuse. See State v. Leal, 1986-NMCA-075, 113, 104 N.M.
506, 723 P.2d 977 (“Since abuse will frequently occur in the privacy of the home,
charging a defendant with ‘causing or permitting’ may enable the state to prosecute
where it is not clear who actually inflicted the abuse, but the evidence shows beyond a
reasonable doubt that the defendant either caused the abuse or permitted it to occur.”).

4. Use only applicable alternative or alternatives.
5. If “justification” is an issue, this bracketed alternative must be given if requested.

6. Use this element only when there is evidence that the defendant permitted child
abuse.

[Adopted by Supreme Court Order No. 15-8300-001, effective for all cases filed or
pending on or after April 3, 2015.]

Committee commentary. — See NMSA 1978, 8§ 30-6-1; UJI 14-612 NMRA committee
commentary.

Separate instructions are provided for intentional child abuse resulting in death of a
child under 12 years of age and for child abuse with reckless disregard resulting in
death of a child under 12 years of age because the Legislature has defined the offenses
separately and provided different punishments for each offense. See State v. Consaul,
2014-NMSC-030, 11 21-22 (noting that “the Legislature meant to punish only the most
deliberate and reprehensible forms of child abuse” as intentional child abuse resulting in
the death of a child under 12 years of age). When appropriate, a jury instructed under
UJI 14-623 NMRA (Child abuse resulting in death; intentional act; child under 12;
essential elements) may also be instructed under UJI 14-622 NMRA (Child abuse
resulting in death; reckless disregard; child under 12; essential elements) provided that
UJI 14-625 NMRA [withdrawn] (Jury procedure for various degrees of child abuse
resulting in death of a child under twelve years of age) is also given. See State v.
Montoya, 2015-NMSC-010, 11 41-42,  P.3d ___ (holding that reckless child abuse
resulting in the death of a child under twelve is a lesser-included offense of intentional
child abuse resulting in the death of a child under 12 and that the use of a step-down
instruction therefore is appropriate).

[Adopted by Supreme Court Order N0.15-8300-001, effective April 3, 2015.]

14-623. Child abuse resulting in death; intentional act; child under
12; essential elements.

For you to find (name of defendant) guilty of intentional
child abuse resulting in death of a child under twelve (12) years of age, [as charged in




Count ]+ the state must prove to your satisfaction beyond a reasonable doubt each
of the following elements of the crime:

1. (name of defendant) (describe
conduct or course of conduct alleged to have been child abuse).

2. By engaging in the conduct described in Paragraph 1,
(name of defendant) caused (name of child)

[to be placed in a situation that endangered the life or health of
(name of child);]?

[OR]
[to be exposed to inclement weather;]
[OR]
[to be [tortured ] [or] [cruelly confined] [or] [cruelly punished]]

3. (name of defendant) acted intentionally: [and
without justification];

4. (name of defendant)'s conduct resulted in the death
of (name of child);
5. (name of child) was under the age of twelve (12);
6. This happened in New Mexico on or about the day of
USE NOTES

1. Insert the count number if more than one count is charged.
2. Use only applicable alternative or alternatives.

3. The definition of "intentionally,” UJI 14-626 NMRA, must also be given with this
instruction.

4. If "justification” is an issue, this bracketed alternative must be given if requested.
[Adopted by Supreme Court Order No. 15-8300-001, effective for all cases filed or

pending on or after April 3, 2015; as amended by Supreme Court Order No. 18-8300-
012, effective for all cases pending or filed on or after December 31, 2018.]



Committee commentary. — See NMSA 1978, § 30-6-1; UJI 14-612 NMRA committee
commentary.

Separate instructions are provided for intentional child abuse resulting in death of a
child under 12 years of age and for child abuse with reckless disregard resulting in
death of a child under 12 years of age because the Legislature has defined the offenses
separately and provided different punishments for each offense. See State v. Consaul,
2014-NMSC-030, 11 21-22, 332 P.3d 850 (noting that “the Legislature meant to punish
only the most deliberate and reprehensible forms of child abuse” as intentional child
abuse resulting in the death of a child under 12 years of age). When appropriate, a jury
instructed under UJI 14-623 NMRA (Child abuse resulting in death; intentional act; child
under 12; essential elements) may also be instructed under UJl 14-622 NMRA (Child
abuse resulting in death; reckless disregard; child under 12; essential elements)
provided that UJI 14-625 NMRA [withdrawn] (Jury procedure for various degrees of
child abuse resulting in death of a child under twelve years of age) is also given. See
State v. Montoya, 2015-NMSC-010, 11 41-42,  P.3d ___ (holding that reckless child
abuse resulting in the death of a child under twelve is a lesser-included offense of
intentional child abuse resulting in the death of a child under 12 and that the use of a
step-down instruction therefore is appropriate).

[Adopted by Supreme Court Order No. 15-8300-001, effective April 3, 2015.]
14-625. Withdrawn.

14-626. Intentionally, defined for crimes against children.

To find that the defendant [acted intentionally?] 2 [intentionally left or abandoned the
child 3] you must find that it was the defendant’s conscious objective to [leave or
abandon]? [endanger] [torture, cruelly confine, or cruelly punish] [or] [expose to the
inclemency of the weather] the child.

USE NOTES
1. This phrase tracks Element 3 in UJI 14-623 NMRA.
2. Choose applicable alternative or alternatives.

3. This phrase tracks the language in UJls 14-606 and 14-607 NMRA for crimes of
abandonment.

[Adopted by Supreme Court Order No. 18-8300-012, effective for all cases pending or
filed on or after December 31, 2018.]

Committee commentary. — See State v. Granillo, 2016-NMCA-094, § 17, 384 P.3d
1121. Where Granillo interpreted the meaning of "intentional” in NMSA 1978, Section
30-6-1 (2009), this definition should be given in cases charged under that statute that



require an intentional mens rea. This includes child abandonment cases instructing with
UJI 14-606 and 14-607 NMRA, if at issue, as well as intentional child abuse. The
committee notes that UJI 14-623 NMRA (intentional abuse resulting in death) is the only
elements instruction specific to an intentional theory of child abuse. Because the penalty
for all other forms of child abuse is the same whether committed recklessly or
intentionally, all other child abuse instructions were drafted in terms of recklessness.
Nevertheless, under the statute, it is possible to commit any form of child abuse either
recklessly or intentionally. This definition instruction would be applicable to any
intentional abuse charge.

[Adopted by Supreme Court Order No. 18-8300-012, effective for all cases pending or
filed on or after December 31, 2018.]

14-631. Sexual exploitation of children; possession.

For you to find the defendant guilty of sexual exploitation of children (possession) [as
charged in Count |1, the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant intentionally possessed a visual or print medium?;

2. The medium depicts a prohibited sexual act? [or simulation of such an act]?;

3. The defendant knew or had reason to know that medium depicts prohibited
sexual act [or simulation of such act]?;

4. The defendant knew or had reason to know that one or more of the participants
in that act is a child under eighteen years of age;

[5. The depictions are obscene;*]3; and

6. This happened in New Mexico on or about , 20

USE NOTES
1. Insert the count number if more than one count is charged.

2. Ifinissue, UJI 14-130 NMRA, “Possession’ defined,” definitions of “visual or print
medium” and/or “prohibited sex act” shall be given. See NMSA 1978, § 30-6A-2.

3. Instruct with bracketed language only if in issue.

4. Use bracketed material if obscenity is in issue. If this element is instructed a
definition of “obscene” shall also be given. See NMSA 1978, § 30-6A-2.



5. If the consensual possession defense defined in NMSA 1978, Section 30-6A-
3(B) is in issue, UJI 14-634 NMRA must be given.

6. To invoke the sentencing enhancement defined in Section 30-6A-3(A), special
interrogatory UJI 14-6019C NMRA must be given.

[Adopted by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019; as amended by Supreme Court Order No. S-1-
RCR-2024-001009, effective for all cases pending or filed on or after December 31,
2024.]

Committee commentary. — See NMSA 1978, § 30-6A-3(A) (2016).

“The [First Amendment] test for child pornography is separate from the obscenity
standard enunciated in Miller [v. California, 413 U.S. 15 (1973)].” State v. Myers, 2009-
NMSC-016, 1 26, 146 N.M. 128, 207 P.3d 1105 (quoting New York v. Ferber, 458 U.S.
747, 764 (1982)). Nevertheless, where New Mexico provides a statutory definition of the
term obscene, that definition governs the State’s burden of proof for conviction in New
Mexico. Id. 1 34-40 (“[A]lthough we agree with the Court of Appeals that the
challenged material must do more than “merely depict a naked child’” to run afoul of the
contemporary community standard, we disagree that it ‘must be identifiable as hard-
core child pornography.” (quoting State v. Myers, 2008-NMCA-047, 1 12, 143 N.M. 710,
181 P.3d 702 (quoting State v. Rendleman, 2003-NMCA-150, 1 44, 134 N.M. 744, 82
P.3d 554))).
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Section 30-6A-3(A) defines the crime of child pornography possession. To commit the
crime intentionally, the possession concepts applicable to any contraband material are
applicable, and thus UJI 14-130 NMRA should be instructed when intentional
possession is in issue. UJIs were not created for statutory definitions that are contained
in NMSA 1978, Section 30-6A-2 (2001), including “visual or print medium,” “prohibited
sex act,” and “obscene.”

While the act of possession itself must be done “intentionally,” the Court of Appeals held
that “the scienter requirement in Section 30-6A-3(A) that a person ‘knows or has reason
to know’ that one or more of the participants depicted in the child pornography is under
eighteen, is constitutionally sufficient.” State v. Adamo, 2018-NMCA-013, | 34, 409
P.3d 1002. The Court found sufficient evidence of intentional possession when images
were downloaded but later deleted. Id. § 14-18.

In 2014, the New Mexico Supreme Court held the unit of prosecution for possession
offenses under Section 30-6A-3(A) was ambiguous and thus, under the rule of lenity,
further held that only one count may be punished for multiple images possessed
unitarily. State v. Olsson, 2014-NMSC-012, 1 23, 31, 43-47, 324 P.3d 1230. However,
the Court of Appeals held that convictions for possession and manufacture-by-recording
do not violate double jeopardy if distinct evidence can support a continuing knowing



possession after the manufacture crime was complete. State v. Gwynne, 2018-NMCA-
033, 41 P.3d 1157.

The Legislature amended Section 30-6A-3(A) in 2016, adding the one-year sentence
enhancement for depictions of children under the age of 13, and adding Subsection B,
an affirmative defense for consensual possession among teenagers. The unit of
prosecution was not altered. 2016 N.M. Laws Ch. 2, § 1 (eff. Feb. 25, 2016).

In 2016, the Legislature also amended the basic sentence from a “fourth-degree felony”
to a “fourth-degree felony for sexual exploitation of children” and added new
subsections for felonies “for sexual exploitation of children” to NMSA 1978, Section 31-
18-15 (2016) (defining basic sentences). See 2016 N.M. Laws Ch. 2,88 1, 2.

[Adopted by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019.]

14-632. Sexual exploitation of children; distribution.

For you to find the defendant guilty of sexual exploitation of children (distribution) [as
charged in Count |2, the state must prove to your satisfaction beyond a reasonable
doubt each of the following elements of the crime:

1. The defendant intentionally distributed a visual or print mediumz;

2. The medium depicted a prohibited sexual act? [or simulation of such an act]z;

3. The defendant knew or had reason to know that medium depicts prohibited
sexual act [or simulation of such act];

4. The defendant knew or had reason to know that one or more of the participants
in that act is a child under eighteen years of age;

[5. The depictions are obscene+]: and

6. This happened in New Mexico on or about , 20

USE NOTES
1. Insert the count number if more than one count is charged.

2. Ifin issue, definitions of Avisual or print medium@ and/or Aprohibited sex act@
shall be given. See NMSA 1978, ' 30-6A-2.

3. Instruct with bracketed language only if in issue.



4. If this element is instructed, a definition of Aobscene@ shall be given. See NMSA
1978, ' 30-6A-2.

[Adopted by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019.]

Committee commentary. — See NMSA 1978, ' 30-6A-3(C) (2016).

Section 30-6A-3(C) defines the crime of child pornography distribution. UJIs were not
created for statutory definitions that are contained in NMSA 1978, Section 30-6A-2
(2001), including Avisual or print medium,@ Aprohibited sex act,@ and Aobscene.@ While
the act of distribution itself must be done 2intentionally,@ the Court of Appeals held that
the additional scienter requirement Athat a person >knows or has reason to know= that
one or more of the participants depicted in the child pornography is under eighteen, is
constitutionally sufficient.@ State v. Adamo, 2018-NMCA-013, && 28-34, 409 P.3d 1002.
Because that element is identical for possession and distribution offenses, the holding in
Adamo is applicable to that particular element of distribution as well.

Distribution may be committed by possessing files in a shared location, but the
distribution does not occurcand the crime is not completecuntil a third party downloads
a file. See United States v. Chiaradio, 684 F.3d 265, 282 (1st Cir. 2012) (AWhen an
individual consciously makes files available for others to take and those files are in fact
taken, distribution has occurred.@ (citing United States v. Shaffer, 472 F.3d 1219 (10th
Cir. 2007))). In Shaffer, the Tenth Circuit was able to point to extensive evidence of
intent in the factual record. 472 F.3d at 1222-24. First, the defendant himself explained
that the particular file sharing program he used provided incentive rewards
Acorresponding to how many images other users downloaded from his computer,@ and
admitted that he stored his possessed images in the shared folder specifically to receive
the incentive rewards. Id. at 1222. Moreover, the defendant admitted that he
subjectively knew that aAother people had downloaded child pornography from his
shared folder.@ Id. at 1224. Thus, the Tenth Circuit concluded he had Aopenly invited
[others] to take, or download, those items.@ Id. at 1223.

In 2016, the New Mexico Court of Appeals held the unit of prosecution for distribution
offenses under Section 30-6A-3 may be ambiguous if committed by shared possession
in a peer-to-peer program, noting the lack of a statutory definition for Adistribute.@ State
v. Sena, 2016-NMCA-062, &¢& 9-19, 376 P.3d 887 (ANotably, Section 30-6A-3(D)
defines manufacture somewhat differently than possession and distribution, and Section
30-6A-2(D) provides a more specific and detailed definition for the word
>manufacture.=@). Thus, the Court held that if a defendant=s distribution conduct is not
itself distinct, only one count may be punished for multiple images acquired from the
defendant by third parties. Id. && 15-16 (citing State v. Olsson, 2014-NMSC-012, s &
20-29, 32, 324 P.3d 1230 and State v. Leeson, 2011-NMCA-068, & 17, 149 N.M. 823,
255 P.3d 401).



The Legislature amended Section 30-6A-3 in 2016, recompiling distribution as
Subsection C. See 2016 N.M. Laws Ch. 2, ' 1 (eff. Feb. 25, 2016). The Legislature also
amended the basic sentence from a Athird-degree felony@ to a Athird-degree felony for
sexual exploitation of children,@ and added new subsections for felonies aAfor sexual
exploitation of children@ to NMSA 1978, Section 31-18-15 (2016). See 2016 N.M. Laws
Ch.2,''1,2.

[Adopted by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019.]

14-633. Sexual exploitation of children; manufacture.

For you to find the defendant guilty of sexual exploitation of children (manufacture)
[as charged in Count |, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant intentionally manufactured a visual or print mediumz;

2. The medium depicts a prohibited sexual act? [or simulation of such act]s;

3. One or more of the participants in that act is a child under eighteen (18) years of
age;

[4. The depictions are obscene+;]® and

5. This happened in New Mexico on or about , 20

USE NOTES
1. Insert the count number if more than one count is charged.

2. Ifin issue, the statutory definitions of Amanufacture,@ Avisual or print mediume@
and/or Aprohibited sex act@ shall be given. See NMSA 1978, ' 30-6A-2.

3. Instruct with bracketed language only if in issue.

4. If this element is instructed, a definition of Aobscene@ shall be given. See NMSA
1978, ' 30-6A-2.

[Adopted by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019.]

Committee commentary. — See NMSA 1978, ' 30-6A-3(E) (2016).



Section 30-6A-3(E) defines the crime of child pornography manufacture. UJIs were not
created for statutory definitions that are contained in NMSA 1978, Section 30-6A-2
(2001), including Amanufacture,@ Avisual or print medium,@ Aprohibited sex act,@ and
Aobscene.@

The New Mexico Court of Appeals held that Acopying the information from a computer
to an external drive to another computer@ falls within the statutory definition of
manufacture as Acopying by any means.@ State v. Smith, 2009-NMCA-028, s& 14-15,
145 N.M. 757, 204 P.3d 1267.

In 2011, the New Mexico Court of Appeals held that the unit of prosecution of
manufacture was unambiguous so that each act of taking a photograph constituted a
count of manufacture. State v. Leeson, 2011-NMCA-068, & 17, 149 N.M. 823, 255 P.3d
401 (»A violation of the statute occurs where a criminal defendant intentionally
produces or copies a photograph, electronic image, or video that constitutes child
pornography.@); see also ' 30-6A-2(D) (defining Amanufacture@ to include aAthe
production, processing, copying by any means, printing, packaging or repackaging@ of
exploitation materials). The Supreme Court subsequently distinguished Leeson to find
the units of prosecution for possession and distribution ambiguous and that only one
count could be punished for multiple images if the defendant acted unitarily. State v.
Olsson, 2014-NMSC-012, && 23, 31, 43-47, 324 P.3d 1230; see also State v. Sena,
2016-NMCA-062, s& 3-4, 9-19, 376 P.3d 887. The Court of Appeals held that
convictions for possession and manufacture-by-recording do not violate double jeopardy
if distinct evidence can support a continuing knowing possession after the manufacture
crime was complete. State v. Gwynne, 2018-NMCA-033, && 12-15,417 P.3d 1157.

The Legislature amended Section 30-6A-3 in 2016, recompiling distribution as
Subsection E. See 2016 N.M. Laws Ch. 2, ' 1 (eff. Feb. 25, 2016). The Legislature also
amended the basic sentence from a Asecond-degree felony@ to a Asecond-degree
felony for sexual exploitation of children,@ and added new subsections for felonies Afor
sexual exploitation of children@ to NMSA 1978, Section 31-18-15 (2016). See 2016
N.M. Laws Ch. 2, '' 1, 2.

[Adopted by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019.]

14-634. Consensual possession defense.!

In evaluating the elements of sexual exploitation of children (possession) [as
charged in Count |2, it is a defense to the crime that a teenager possessed
depictions of another teenager, consensually created and consensually possessed. If
you find the following elements satisfied, you must find the defendant not guilty:

1. The defendant was under the age of eighteen (18) when the defendant
possessed the depiction(s);



2. The depicted child was aged fourteen (14) to eighteen (18) at the time the image
was captured;

3. The depicted child knowingly and voluntarily consented to the image=s creation;
and

4. The depicted child knowingly and voluntarily consented to the defendant=s
possession of the image.

USE NOTES

1. For use with UJI 14-631 NMRA when the consensual possession defense
defined in NMSA 1978, Section 30-6A-3(B) is in issue.

2. Insert the count number if more than one count is charged.

[Adopted by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019.]

Committee commentary. — See NMSA 1978, ' 30-6A-3(B) (2016).

The Legislature amended Section 30-6A-3 in 2016, adding Subsection B, an affirmative
defense for consensual possession among teenagers. 2016 N.M. Laws ch. 2, ' 1 (eff.
Feb. 25, 2016).

Under New Mexico law, consent to the image=s creation may be withdrawn at any time
before the creation, and presumably consent to the possession can also be withdrawn.
Cf. State v. Pisio, 1994-NMCA-152, & 38, 119 N.M. 252, 889 P.2d 860 (2A person is
entitled to withdraw his or her consent or express a lack of consent to an act of criminal
sexual penetration at any point prior to the act itself.@); accord State v. McCormack,
1984-NMCA-042, & 13, 101 N.M. 349, 682 P.2d 742 (stating that criminal trespass is
established if the defendant Aentered or remained without authorization or permission,
knowing that consent to enter had been denied or withdrawn@).

[Adopted by Supreme Court Order No. 19-8300-016, effective for all cases pending or
filed on or after December 31, 2019.]

CHAPTER 7
Firearms; Deadly Weapons

14-701. Receipt, transportation or possession of a firearm or
destructive device by a felon; essential elements.



For you to find the defendant guilty of receipt, [transportation] [or]: [possession] of a
[firearm] [or] [destructive device] by a felon [as charged in count 12, the
state must prove to your satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant [received] [transported] [or]* [possessed] a [firearm?] [or]:
[destructive device!]

2. The defendant, in the preceding ten years, was convicted and sentenced to one
or more years imprisonment by a court of the United States or by a court of any state
[and has not been pardoned of the conviction by the appropriate authority]s;

3. This happened in New Mexico on or about the day of

USE NOTES
1. Use only the applicable alternative.
2. Insert count number if more than one count is charged.
3. Give UJI 14-704 NMRA, the definition of a firearm, if applicable.
4. Give the Section 30-7-16(C)(1) definition of "destructive device", if applicable.

5. Use bracketed language only if there is an issue as to whether the defendant has
been pardoned for the offense.

[Adopted, effective May 1, 1986; as amended, effective January 1, 1999.]

Committee commentary. — The name of the prior felony conviction is not necessary.
If the defendant stipulates to the commission of the offense, evidence of the nature of
defendant's predicate felony convictions is irrelevant and prejudicial under evidence
Rule 11-403 NMRA. State v. Tave, 1997-NMCA-056, 122 N.M. 29, 919 P.2d 1094,
accord, Old Chief v. United States, 117 S. Ct. 644 (1997).

If the defendant does not stipulate to the prior offense, the state may prove the prior
offense by a redacted record or other evidence which satisfies the rules of evidence.
See State v. Tave, at Para. 15.

Section 30-7-16 NMSA 1978 requires that the defendant have been sentenced for the
predicate offense to a term of more than one year. This definition would include
suspended sentences, which are imposed before their execution is suspended, but
would not include deferred sentences, which defer the imposition of sentence so long as
no violation of probation occurs. Compare Section 31-20-3(B) NMSA 1978 with Section
31-20-3(A) NMSA 1978. "[T]he difference between suspension and deferral is that



suspension involves a sentence imposed while deferral does not. Suspension always
subjects the defendant to criminal consequences, although he may be pardoned, while
deferral ordinarily results in the charges being dismissed." State v. Kenneman, 98 N.M.
794, 797, 653 P.2d 170 (Ct.App. 1982). Misdemeanor offenses, which by law cannot
invoke sentences of more than one year on a particular offense are not predicate
offenses under the statute.

[Amended November 12, 1998.]

14-702. Unlawful carrying of firearm in licensed liquor
establishment.

For you to find the defendant guilty of unlawfully carrying a firearm in a licensed
liquor establishment [as charged in Count ]t, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. 2 is licensed to dispense alcoholic beverages;
2. While (name of defendant) was in
2 (name of defendant) was

carrying a loaded or unloaded firearm;

[3. (name of defendant) did not have legal authority to
possess the firearm while in 22
4. This happened in New Mexico on about the day of
USE NOTES

1. Insert the count number if more than one count is charged.
2. Insert the name of the establishment.
3. Give bracketed information if this is an issue.

[Adopted, effective May 1, 1986; as amended, effective January 1, 1999.]
14-703. Negligent use of a deadly weapon.
For you to find the defendant guilty of negligent use of a deadly weapon [as charged

in Count ], the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. [The defendant discharged a firearm into a [building]? [vehicle];]



[OR]?

[The defendant discharged a firearm knowing that he was endangering [a
person)? [property];]

[OR]

[The defendant was carrying a firearm while under the influence of [alcohol]?
[narcotics];]

[OR]

[The defendant endangered the safety of another, by handling or using a [deadly
weapon?] [firearm] in a negligent* manner;]

[OR]
[The defendant discharged a firearm within one hundred and fifty yards of a

[dwellings] [or] [building] without permission of the owner or lessee. [The state
must also prove that either:

A. the weapon was discharged on non-public lands; or

B. the discharge did not occur during hunting season; or

C. that the [dwelling] [or] [building] was not an abandoned or vacated
building];]e

[2. The defendant was not a peace officer” or other public employee who is required
or authorized by law to carry or use a firearm in the course of employment and who
carries, handles, uses or discharges a firearm while lawfully engaged in carrying out the
duties of such office or employment;]

3. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.
2. Use only the applicable alternative.

3. If this alternative is used, Subsection B of Section 30-1-12 NMSA 1978, the
definition of "deadly weapon", is given immediately after this instruction.



4. |If this alternative is used, UJI 14-133, the definition of criminal negligence, is
given immediately after this instruction.

5. If this alternative is given, Instruction 14-1631, definition of "dwelling house" is
given as the definition of "dwelling”.

6. This alternative is to be given only if the court finds that the evidence presents
issues on whether: (1) the building was an abandoned or vacated building; (2) the
building was located on public lands; and (3) the defendant discharged the firearm
during hunting season.

7. This alternative may be given if there is an issue as to whether the defendant
was a peace officer or public employee in the lawful discharge of duty. This alternative
is not to be given if the defendant is charged with carrying a firearm while under the
influence of an intoxicant or narcotic.

[Adopted, effective May 1, 1986; as amended, effective January 1, 1999.]

Committee commentary. — The 1998 amendments to this instruction were made to
conform this instruction with the 1993 amendment of Section 30-7-4 NMSA 1978 and to
be consistent with the Supreme Court's opinions construing "negligence" as used in the
criminal code to mean "criminal negligence. See State v. Yarborough, 1996-NMSC-068,
122 N.M. 596, 930 P.2d 131 (1996) and Santillanes v. State, 115 N.M. 215, 849 P.2d
358 (1993). If the issue is whether or not the defendant handled a firearm or deadly
weapon in a negligent manner, UJl 14-133 is to be given.

The committee also deleted the requirement that the definition set forth in UJI 14-704
NMRA be used with this instruction. UJI 14-704 NMRA is based on the definitions in
Section 30-7-16(C) NMSA 1978, which was enacted eighteen years after 30-7-4, does
not refer to it and specifically recites that the definition applies only to the term "as used
in this section". The definitions in Section 30-7-16 NMSA 1978 may be limited to Section
30-7-16 NMSA 1978 offenses.

[Amended November 12, 1998.]
14-704. Firearm; definition.

A firearm means any weapon which will or is designed to or may readily be
converted to expel a projectile by the action of an explosion; the frame or receiver of a
firearm, any firearm muffler or firearm silencer. Firearm includes any handgun, rifle or
shotgun.

USE NOTES

For use with UJI 14-701.



[Adopted, effective May 1, 1986; as amended, effective January 1, 1999.]

Committee commentary. — In 1998, use note 1 was amended to delete "UJI 14-702
and UJI 14-703". The definition of "firearm" in Section 30-7-16 NMSA 1978 is limited to
Section 30-7-16 NMSA 1978 offenses. UJI 14-702 is the essential elements instruction
for Section 30-7-3 NMSA 1978 offenses and UJI 14-703 is the essential elements
instruction for 30-7-4 NMSA 1978 offenses.

Section 30-7-2.2 NMSA 1978 contains a definition of "handgun". However, it is limited to
"unlawful possession of a handgun". The only general definition in the Criminal Code is
the definition of "deadly weapon" which includes a firearm, whether loaded or unloaded.

[Amended November 12, 1998.]

CHAPTER 8
(Reserved)

CHAPTER 9
Sex Crimes

Part A
Criminal Sexual Contact

14-901. Chart.

SECTION 30-9-12 NMSA 1978
CRIMINAL SEXUAL CONTACT OF AN ADULT

Misdemeanor and Fourth Degree

MISDE- FOURTH DEGREE — TYPES OF CRIMINAL SEXUAL
MEANOR CONTACT
C. Armed D. Multiple

TYPE OF FORCE OR A. Personal B. Aided | With a Deadly | 4th Degree
COERCION Injury or Abetted Weapon Types (A-B)
1. Use of physical force 14-902 14-906 14-910
or physical violence
2. Threats of force or 14-903 14-907 14-911
coercion
3. Victim physically or 14-904 14-908 14-912
mentally unable to
consent




4. All of the above (1-3) 14-905 14-909 14-913 14-915

FORCE OR 14-914
COERCION NOT AN
ELEMENT

14-902. Criminal sexual contact; use of physical force or physical
violence; essential elements.

For you to find the defendant guilty of criminal sexual contact [as charged in Count
|, the state must prove to your satisfaction beyond a reasonable doubt each of
the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (name of victim)
consent;J?
[OR]
[caused (name of victim) to touch the

2 of the defendant;]
2. The defendant used physical force or physical violence;

[3. The defendant's act was unlawful;]*

4. (name of victim) was eighteen (18) years of age or
older;
5. This happened in New Mexico on or about the day of
USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin,” "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles,"” "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.



4. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court No. 18-8300-012, effective for all cases pending or filed on or after December 31,
2018.]

Committee commentary. — This instruction contains the essential elements of
criminal sexual contact perpetrated through the use of force or coercion. In this
instruction "force or coercion" is defined as physical force or physical violence. NMSA
1978, § 30-9-10(A) (2005).

The other definitions of force or coercion are contained in UJl 14-903 NMRA (threats)
and UJI 14-904 NMRA (unconscious, etc.). UJI 14-905 NMRA combines UJI 14-902,
14-903, and 14-904 NMRA. It may be used when more than one definition of force or
coercion is supported by the evidence.

The introductory paragraph of this instruction identifies the charge as "criminal sexual
contact." It would be misleading to include the words "by force or coercion” in the
charge. The definition of "force or coercion” includes both active interference by the
defendant with the normal consent functions of the victim, e.g., physical force, and
passive incapacity of the victim to engage in normal consent functions, e.g.,
unconsciousness. A jury might be confused as to the elements of the offense if the term
"by force or coercion" were used when the force or coercion is supplied by the
incapacity of the victim.

Element 1 sets out in the alternative the two ways that the contact may be committed. It
was decided that the Legislature intended the term "unclothed" to mean "bare to the
touch.”

The language "without her consent” was omitted from the second alternative in Element
1 because the language does not appear in the second portion of the statutory definition
of criminal sexual contact. It would seem that the concept is covered by the requirement
that the defendant "caused" the victim to do the act. Unlawfulness is defined in UJI 14-
132 NMRA. Consent may be relevant to unlawfulness, and force or coercion may
negate consent.

The committee was of the opinion that the parts of the body included in the term
"primary genital area" are those set forth in NMSA 1978, Section 30-9-14 (1996) relating
to indecent exposure. In 2018, the word "vagina" was removed from the use note listing
body parts for all contact crimes based on the recognition that "contact" with the vagina
necessarily requires "penetration” of the vulva, thus conflating the greater and lesser
offenses of criminal sexual penetration and criminal sexual contact. See State v. Tapia,
2015-NMCA-048, 11 21, 25, 347 P.3d 738 (acknowledging "that the overlap in the
language of the CSCM instruction and the sexual intercourse instruction could have



resulted in some juror confusion”) (citing UJI 14-982 NMRA (defining "sexual
intercourse")). Rejecting fundamental instructional error, Tapia concluded

that the CSCM jury instruction, even though arguably flawed from the standpoint of
anatomical definitional accuracy, did not create such confusion in the jury that it would
undermine the judicial process. However, as a result of any ambiguity or contradiction
that may arise out of the change in the definition of 'sexual intercourse’ under UJI 14-
982 [NMRA], we believe that 'vagina' should be removed from the list of anatomy that
can be included within the jury instructions for any criminal sexual contact.

Tapia, 2015-NMCA-048,  27. Definitions for all anatomical terms relevant to both
contact and penetration offenses are provided in UJI 14-981 NMRA and must be given.
Dictionary definitions were considered insufficient because the definitions contained in
several dictionaries, such as Webster's and Random House, were found to be
excessively technical.

The term "groin" was included in the instructions but was left undefined. The use of this
term should be avoided because its technical definition is so broad that it includes parts
of the body which the committee considered beyond the scope of the intended
prohibited contacts.

Element 2 defines "force or coercion” as physical force or physical violence. Threats of

force or violence are a separate statutory definition of force or coercion and are covered
in UJI 14-903 NMRA. The issue is not how much force or violence is used, but whether

the force or violence was sufficient to negate consent. "Physical or verbal resistance of

the victim" is not an essential element. Section 30-9-10(A). Cf. State v. Sanchez, 1967-
NMCA-009, 78 N.M. 284, 430 P.2d 781 (discussing "force or violence" in the context of

robbery). The force or violence can be directed against the victim or another.

In all cases of criminal sexual contact the age of the victim is an essential element
because it fixes the degree of the crime. The committee considered the argument that
the age of the victim should be irrelevant unless the charge of criminal sexual contact of
a minor is also submitted to the jury, in which case age is in issue. However, the
element was left in this instruction because the committee believed that there was no
danger that a defendant would be acquitted of the charge of criminal sexual contact of
an adult merely because the evidence showed that the victim was a minor.

The committee recognized that other unconsented touchings are covered by NMSA
1978, Section 30-3-4 (1963), relating to battery. See commentary to UJl 14-320 NMRA.

[As amended by Supreme Court Order No. 18-8300-012, effective for all cases pending
or filed on or after December 31, 2018.]

14-903. Criminal sexual contact; threats of force or coercion:
essential elements.



For you to find the defendant guilty of criminal sexual contact [as charged in Count
|, the state must prove to your satisfaction beyond a reasonable doubt each of
the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (hame of

victim) consent;]?
[OR]

[caused (name of victim) to touch the
2 of the defendant;]

2. The defendant

[used threats of physical force or physical violence against
] (name of victim or other person);]?

[OR]
[threatened to 41
3 (name of victim) believed that the defendant would

carry out the threat;

[4. The defendant's act was unlawful;]®

5. (name of victim) was eighteen (18) years of age or
older;
6. This happened in New Mexico on or about the day of :
USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin,” "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles,"” "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.



4. Describe threats used against the victim or another in layman's language. See
Section 30-9-10(A)(3) NMSA 1978 for examples of types of threats.

5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — This instruction contains the essential elements of
criminal sexual contact perpetrated through the use of force or coercion. In this
instruction "force or coercion™ is supplied by threats. Section 30-9-10(A)(2) and Section
30-9-10A(3) NMSA 1978. The definitions from both subsections of the statute; i.e.,
threats to use physical force or physical violence and threats of other action, have been
combined into one element in this instruction.

The statute is broad and includes various types of threats. However, the threat must be
of such a coercive nature that its use negates the victim's consent. It is therefore a
guestion of law whether a particular threat is sufficient to support the charge. Threats of
criminal conduct, such as the statutory examples of kidnapping or extortion, would
clearly be sufficient. Promises to confer a benefit upon the victim, such as a raise or
promotion, would probably not be considered threats. In such case a purported victim
may have bargained for the benefit and thus consented. The threats can be directed
against the victim or another.

If the jury requests a definition of the threatened act or offense, e.g., kidnapping,
extortion, etc., then in accordance with the general UJI rule, an ordinary dictionary
definition should be given. An exception to this general rule should be made if the
defendant is also charged with the substantive crime which was threatened. In such
case, if the jury asks for the definition, the essential elements of the substantive crime
should be referred to as the definition of the threatened offense. Otherwise the jury
would be confused as to the elements of the accompanying offense.

The belief of the victim as to the ability and intention of the defendant to carry out the
threat is measured by a subjective standard. The committee was of the opinion that an
objective test for reasonableness of the fear is inapplicable to sex crimes. If the victim's
apprehension caused submission to the contact, the defendant cannot rely on an
argument that the victim's response to the threat was irrational. The victim's fear need
not be reasonable, it must only be real.

See also the commentary to UJI 14-902 NMRA.

14-904. Criminal sexual contact; victim unconscious, asleep,
physically or mentally helpless; essential elements.



For you to find the defendant guilty of criminal sexual contact [as charged in Count
|, the state must prove to your satisfaction beyond a reasonable doubt each of
the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (name of

victim) consent;]?
[OR]

[caused (name of victim) to touch the 2 of the
defendant;]

2. (name of victim) was [unconscious]: [asleep]
[physically helpless] [suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing];

3. The defendant knew or had reason to know of the condition of
(name of victim);

4. (name of victim) was eighteen (18) years of age or
older;

[5. The defendant's act was unlawful;]*

6. This happened in New Mexico on or about the day of ,

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles,"” "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.
4. Use the bracketed element if the evidence raises a genuine issue of the

unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.



[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See Section 30-9-12 NMSA 1978; misdemeanor.

This instruction contains the essential elements of criminal sexual contact perpetrated
through the use of force or coercion. In this instruction "force or coercion” is supplied by
the inability of the victim to consent. This statutory definition for force or coercion
focuses on the status of the victim and not on the intention of the actor. The defendant
must have the same general intent as for all sex crimes and, in addition, must have
knowledge of the helpless status of the victim. This knowledge of the victim's condition
is measured by either an objective or subjective standard, i.e., the defendant is culpable
for what he knew or had reason to know.

The term "physically helpless" means incapable of giving consent. "Unconscious" and
"asleep” have meanings which are generally understood.

In State v. Nagel, 87 N.M. 434, 535 P.2d 641 (Ct. App.), cert. denied, 87 N.M. 450, 535
P.2d 657 (1975), the court cited with approval from McDonald v. United States, 114
U.S. App. D.C. 120, 312 F.2d 847, 851 (1962) ". . . [A] mental disease or defect includes
any abnormal condition of the mind which substantially affects mental or emotional
processes and substantially impairs behavioral control.” If the jury requests a definition
of "mental condition,” the language from State v. Nagel, supra, may be used because
the dictionary is inadequate to define the term.

See also the commentary to UJIl 14-902.

14-905. Criminal sexual contact; force or coercion; essential
elements.!

For you to find the defendant guilty of criminal sexual contact [as charged in Count
|2, the state must prove to your satisfaction beyond a reasonable doubt each of
the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed 3 of
(name of victim) without 's (name of

victim) consent;]
[OR]

[caused (name of victim) to touch the 3 of the
defendant;]




2. [The defendant used physical force or physical violence;]
[OR]

[The defendant (used threats of physical force or physical violence against

) (name of victim or other person) (OR) (threatened to
5); AND (name of victim) believed that the
defendant would carry out the threat;]

[OR]

[ (name of victim) was (unconscious)+ (asleep)
(physically helpless) (suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing); AND the
defendant knew or had reason to know of the condition of X
(name of victim)]

[3. The defendant's act was unlawful;]¢

4, (name of victim) was eighteen (18) years of age or
older;
5. This happened in New Mexico on or about the day of ,
USE NOTES

1. This instruction sets forth the elements of all three types of "force or coercion” in
NMSA 1978, Section 30-9-10(A) (2005): (1) use of physical force or physical violence,
(2) threats, and (3) mental or other incapacity of the victim. If the evidence supports two
or more of these theories of "force or coercion," this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles,"” "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use only the applicable alternative or alternatives.

5. Describe threats used against the victim or another in layman's language. See
NMSA 1978, Section 30-9-10(A)(3) (2005) for examples of types of threats.



6. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJl 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See Section 30-9-12B NMSA 1978; misdemeanor.

This instruction combines UJI 14-902 (physical force or physical violence), UJI 14-903
(threats) and UJI 14-904 (unconscious, etc.). It may be used if the evidence supports
more than one type of force or coercion as the means employed in perpetrating the
criminal contact. However, in some circumstances the individual and particularized
uniform jury instructions may be more clear and therefore preferable. The court has
discretion as to which UJI should be given for these essential elements.

Note, however, that even if different theories of force or coercion are submitted to the
jury, in this instruction the defendant is being charged with only one crime,
misdemeanor criminal sexual contact. Throughout the statutes on sexual offenses
(Sections 30-9-11 to 30-9-13 NMSA 1978) alternative methods are set forth for
committing the offenses. For example, there are three ways in which a defendant can
commit criminal sexual contact in the fourth degree. Section 30-9-12A NMSA 1978.
Separate instructions have been prepared for each of these methods, and where force
or coercion is an essential element of a particular method, separate instructions for
each definition of force or coercion have been prepared. There are, therefore, ten
separate instructions setting forth the essential elements of the single crime of criminal
sexual contact in the fourth degree.

In all cases where alternate methods of committing one offense are submitted to the
jury, the defendant is being charged with only one offense and may be found guilty of
only one offense.

See also commentary to UJI 14-902, 14-903 and 14-904 NMRA.

14-906. Criminal sexual contact; use of physical force or physical
violence; personal injury; essential elements.

For you to find the defendant guilty of criminal sexual contact causing personal injury
[as charged in Count |+, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant



[touched or applied force to the unclothed 2 of

(name of victim) without 's (name of
victim) consent;]?
[OR]
[caused (name of victim) to touch the 2

of the defendant;]
2. The defendant used physical force or physical violence;

3. The defendant's acts resulted in 4

[4. The defendant's act was unlawful];

5. (name of victim) was eighteen (18) years of age or
older;
6. This happened in New Mexico on or about the day of ,
USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,” "testicles,"” "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Name victim and describe personal injury or injuries. See NMSA 1978, Section
30-9-10(D) (2005) for types of personal injuries.

5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — Four separate instructions have been prepared for
criminal sexual contact which results in personal injury to the victim. UJl 14-906 NMRA
(physical force or physical violence), 14-907 NMRA (threats) and 14-908 NMRA



(unconscious, etc.) contain separate definitions for "force or coercion." Section 30-9-
10(A) NMSA 1978.

UJl 14-906, 14-907, 14-908 and 14-909 NMRA are the same as UJI 14-902, 14-903,
14-904 and 14-905 NMRA, respectively, with the additional element of personal injury to
the victim.

UJI 14-909 NMRA combines UJI 14-906, 14-907 and 14-908 NMRA with the three
definitions of force or coercion set out in the alternative. If there is evidence of more
than one type of force or coercion, this instruction may be used. However, in some
circumstances the individual and particularized uniform jury instructions may be more
clear and therefore preferable. The court has discretion as to which UJI should be given
for these essential elements.

The statutory definition of personal injury is broad and includes various types of
personal injuries. It is therefore a question of law as to whether a particular injury
constitutes an aggravating factor sufficient to support the charge. Personal injury
includes but is not limited to: disfigurement, mental anguish, chronic or recurrent pain,
pregnancy or disease or injury to a sexual or reproductive organ. Section 30-9-10(C)
NMSA 1978.

See also commentaries to UJIl 14-902, 14-903 and 14-904 NMRA.

14-907. Criminal sexual contact; threats of force or coercion;
personal injury; essential elements.

For you to find the defendant guilty of criminal sexual contact causing personal injury
[as charged in Count |, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (name of victim)
consent;J?
[OR]
[caused (name of victim) to touch the 2 of the

defendant;]
2. The defendant

[used threats of physical force or physical violence against
(name of victim or other person);]?




[OR]

[threatened to 4]

3. (name of victim) believed that the defendant would carry
out the threat;

4. The defendant's acts resulted in 5

[5. The defendant's act was unlawful]s;

6. (name of victim) was eighteen (18) years of age or older;
7. This happened in New Mexico on or about the day of ,
USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks," "breast,” "mons pubis," "penis," "testicles,"” "mons veneris," or "vulva." When
definitions are provided in Instruction 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Describe threats used against the victim or another in layman's language. See
NMSA 1978, Section 30-9-10(A)(3) (2005) for examples of types of threats.

5. Name victim and describe personal injury or injuries. See NMSA 1978, Section
30-9-10(D) (2005) for types of personal injuries.

6. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See committee commentary under UJl 14-906 NMRA.

14-908. Criminal sexual contact; victim unconscious, asleep,
physically or mentally helpless; personal injury; essential
elements.



For you to find the defendant guilty of criminal sexual contact causing personal injury
[as charged in Count |, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (name of

victim) consent;]?

[OR]
[caused (name of victim) to touch the
2 of the defendant;]
2. (name of victim) was (unconscious): (asleep)

(physically helpless) (suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing)];

3. The defendant knew or had reason to know of the condition of
(name of victim);

4. The defendant's acts resulted in 4

[5. The defendant's act was unlawful;]®

6. (name of victim) was eighteen (18) years of age or older;
7. This happened in New Mexico on or about the day of
USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Name victim and describe personal injury or injuries. See NMSA 1978, Section
30-9-10(D) (2005) for types of personal injuries.



5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant’s actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-906 NMRA.

14-909. Criminal sexual contact; force or coercion; personal injury;
essential elements.?

For you to find the defendant guilty of criminal sexual contact causing personal injury
[as charged in Count |2, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed s of
(name of victim) without 's (name of

victim) consent;]
[OR]

[caused (name of victim) to touch the s of the
defendant;]

2. [The defendant used physical force or physical violence;]
[OR]

[The defendant (used threats of physical force or physical violence against

(name of victim or other person))* (OR) (threatened to

5); AND (name of victim) believed that the
defendant would carry out the threat;]

[OR]

[ (name of victim) was (unconscious)* (asleep)
(physically helpless) (suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing); AND the
defendant knew or had reason to know of the condition of (name
of victim);]

3. The defendant's acts resulted in 6:




4, (name of victim) was eighteen (18) years of age or older;

[5. The defendant's act was unlawful;]”

6. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction sets forth the elements of all three types of "force or coercion” in
NMSA 1978, Section 30-9-10(A) (2005): (1) use of physical force or physical violence,
(2) threats, and (3) mental or other incapacity of the victim. If the evidence supports two
or more of these theories of "force or coercion," this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast," "mons pubis,” "penis,"” "testicles," "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use only the applicable alternative or alternatives.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10(A)(3) for examples of types of threats.

6. Name victim and describe personal injury or injuries. See Section 30-9-10(D)
NMSA 1978 for types of personal injuries.

7. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJl 14-132 NMRA,
"unlawful defined,"” must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See committee commentary under UJl 14-906 NMRA.

14-910. Criminal sexual contact; use of physical force or physical
violence; aided or abetted by another; essential elements.

For you to find the defendant guilty of criminal sexual contact when aided or abetted
by another [as charged in Count |+, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:



1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (name of

victim) consent;]?
[OR]

[caused (name of victim) to touch the 2 of the
defendant;]

2. The defendant used physical force or physical violence;
3. The defendant acted with the help or encouragement of one or more persons;

[4. The defendant's act was unlawful;]+

5. (name of victim) was eighteen (18) years of age or older;
6. This happened in New Mexico on or about the day of
USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — Four separate instructions have been prepared for
criminal sexual contact when the perpetrator is aided or abetted by one or more
persons. UJI 14-910 NMRA (physical force or physical violence), 14-911 NMRA
(threats) and 14-912 NMRA (unconscious, etc.) contain separate definitions for "force or
coercion." Section 30-9-10(A) NMSA 1978.



UJl 14-910, 14-911, 14-912 and 14-913 NMRA are the same as UJI 14-902, 14-903,
14-904 and 14-905 NMRA, respectively, with the additional element of aided or abetted.

UJl 14-913 NMRA combines UJI 14-910, 14-911 and 14-912 NMRA with the three
definitions of force or coercion set out in the alternative. If there is evidence of more
than one type of force or coercion, this instruction may be used. However, in some
circumstances the individual and particularized uniform jury instructions may be more
clear and therefore preferable. The court has discretion as to which UJI should be given
for these essential elements.

The committee was of the opinion that the legislative use of the terms "aided and
abetted" to describe the aggravated offense was not intended to involve consideration
of complicated issues of the necessary criminal intent for an accessory. The culpability
of the defendant for this aggravated charge of criminal sexual contact does not depend
upon the intention of another entertained without his knowledge; it is the intention of the
defendant and the effect of the assistance which is controlling.

The committee considered whether the statute must be construed to require that the
aiding and abetting be an assist to the force or coercion. The committee decided that
the help or encouragement provided the defendant by another may be an assist to any
element of the unlawful contact. The gravamen of the offense is the use of another as a
tool in the perpetration of the crime.

Therefore, the committee was of the opinion that the element of aided and abetted was
properly stated by the phrase "acted with the help or encouragement of one or more
persons.” The committee noted that the legislature was expressing concern for the
victim by including this element as an aggravating factor. A sexual assault by persons
acting in concert poses a greater threat to a victim's physical and mental safety than an
assault by a single defendant. Statistical support for this theory is reported by
Menachem Amir in his two studies of rape and rape victims in Philadelphia. See
generally MacDonald, Rape Offenders and Their Victims, (Charles C. Thomas, 1971).

The committee also considered what degree of contemporaneity must exist between the
actions of the defendant and the help or encouragement of the purported aider and
abettor. It decided that there must be a sufficient nexus in time and place for the victim
to be aware of the aggravated danger. For example, it would be sufficient if the
defendant threatened that his assistant would harm the victim's family or if the victim
was aware that the defendant had an assistant in the next room ready to provide aid if
victim resisted, etc. See also commentaries to UJI 14-902, 14-903 and 14-904 NMRA.

14-911. Criminal sexual contact; threats of force or coercion; aided
or abetted by another; essential elements.

For you to find the defendant guilty of criminal sexual contact when aided or abetted
by another [as charged in Count |+, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:



1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (name of

victim) consent;]?
[OR]

[caused (name of victim) to touch the 2 of the
defendant;]

2. The defendant

[used threats of physical force or physical violence against
(name of victim or another);]?

[OR]
[threatened to +]
3 (name of victim) believed that the defendant would

carry out the threat;
4. The defendant acted with the help or encouragement of one or more persons;

[5. The defendant's act was unlawful;]®

6. (name of victim) was eighteen (18) years of age or
older;
7. This happened in New Mexico on or about the day of
USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin,” "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris,” or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Describe threats used against the victim or another in layman's language. See
NMSA 1978, Section 30-9-10(A)(3) (2005) for examples of types of threats.



5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJl 14-132 NMRA,
"unlawful defined", must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-910 NMRA.

14-912. Criminal sexual contact; victim unconscious, asleep,
physically or mentally helpless; aided or abetted by another;
essential elements.

For you to find the defendant guilty of criminal sexual contact when aided or abetted
by another [as charged in Count |+, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (name of victim)
consent;J?
[OR]
[caused (name of victim) to touch the 2 of the

defendant;]

2. (name of victim) was (unconscious)? (asleep)
(physically helpless) (suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing);

3. The defendant knew or had reason to know of the condition of
(name of victim);

4. The defendant acted with the help or encouragement of one or more persons;
[5. The defendant's act was unlawful;]*

6. (name of victim) was eighteen (18) years of age
or older;

7. This happened in New Mexico on or about the day of




USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis," "testicles,” "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-910 NMRA.

14-913. Criminal sexual contact; force or coercion; aided or abetted
by another; essential elements.?

For you to find the defendant guilty of criminal sexual contact when aided or abetted
by another [as charged in Count |2, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed s of
(name of victim) without 's (name of victim)
consent;J*
[OR]
[caused (name of victim) to touch the s of the

defendant;]
2. [The defendant used physical force or physical violence;]*
[OR]

[The defendant (used threats of physical force or physical violence against
(name of victim or other person))+ (OR) (threatened to




5); AND (name of victim) believed that
the defendant would carry out the threat;]

[OR]

[ (name of victim) was (unconscious)+ (asleep)
(physically helpless) (suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing); AND the
defendant knew or had reason to know of the condition of
(name of victim);]

3. The defendant acted with the help or encouragement of one or more persons;

[4. The defendant's act was unlawful;]¢

5. (name of victim) was eighteen (18) years of age or
older;
6. This happened in New Mexico on or about the day of
USE NOTES

1. This instruction sets forth the elements of all three types of "force or coercion” in
NMSA 1978, Section 30-9-10(A) (2005): (1) use of physical force or physical violence,
(2) threats, and (3) mental or physical incapacity of the victim. If the evidence supports
two or more of these theories of "force or coercion,” this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use only the applicable alternative or alternatives.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10(A)(3) for examples of types of threats.

6. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined,” must be given after this instruction.



[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-910 NMRA.

14-914. Criminal sexual contact; deadly weapon; essential
elements.

For you to find the defendant guilty of criminal sexual contact when armed with a
deadly weapon [as charged in Count |, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed 2 of
(name of victim) without 's (name of victim)
consent;J?
[OR]
[caused (name of victim) to touch the 2 of the

defendant;]

2. The defendant was armed with and used a [ 14
[ (name of object) with the intent to use it as a weapon and a
(name of object) when used as a weapon, is capable of
inflicting death or great bodily harms]s;

[3. The defendant's act was unlawful;]”

4, (name of victim) was eighteen (18) years of age or
older;
5. This happened in New Mexico on or about the day of ,
USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "groin,” "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles,” "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.



3. Use only the applicable alternative or alternatives.

4. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in NMSA 1978, Section 30-1-12(B).

5. UJI 14-131 NMRA, the definition of "great bodily harm,"” must also be given.

6. This alternative is given only if the object used is not specifically listed in Section
30-1-12(B).

7. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — UJI 14-914 NMRA contains the essential elements of
criminal sexual contact when the perpetrator is armed with a deadly weapon, a fourth
degree felony.

The statute states that the offense of criminal sexual contact is a fourth degree felony
"when the perpetrator is armed with a deadly weapon.” The instruction requires in
Element 2 that the defendant be armed with and use a deadly weapon. The statute
must be construed to require use of the weapon because there is no requirement of
force or coercion. It would seem that the legislative intent was to supplant the element
of force or coercion with the element of "being armed." In order for the substitution to be
logically consistent, the weapon must be used.

Compare UJI 14-1621 NMRA (armed robbery), UJI 14-1632 NMRA (aggravated
burglary) and Section 30-7-3 NMSA 1978 (unlawful carrying of a firearm into a liquor
dispensary).

The defendant uses the deadly weapon if he employs it in any manner that constitutes
an express or implied threat to use it against the victim or another. That may be done by
displaying the weapon, or referring to it or by permitting its presence to become known
to the victim. The weapon must be used to supply the required coercion.

This instruction was revised in 1999 and 2004 to address the issue raised in State v.
Montano, 1999-NMCA-023, 126 N.M. 609, 973 P.2d 861 and State v. Bonham, 1998-
NMCA-178, 126 N.M. 382, 970 P.2d 154. See commentary to UJI 14-304 NMRA.

See also commentary to UJI 14-902 NMRA.



14-915. Criminal sexual contact in the fourth degree; force or
coercion; essential elements.!

For you to find the defendant guilty of criminal sexual contact in the fourth degree [as
charged in Count |2, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the unclothed s of
(name of victim) without 's (name of

victim) consent;]#
[OR]

[caused (name of victim) to touch the 3
of the defendant;]

2. [The defendant used physical force or physical violence;]*
[OR]

[The defendant

(used threats of physical force or physical violence against )
(name of victim or other person))* (OR) (threatened to 5);
AND (name of victim) believed that the defendant would carry out

the threat;]
[OR]
[ (name of victim) was (unconscious)+ (asleep)

(physically helpless) (suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing); AND the

defendant knew or had reason to know of the condition of (name of
victim);]
3. The defendant's acts resulted in 6; OR, the defendant acted

with the help or encouragement of one or more persons;
[4. The defendant's act was unlawful;]”

5. (name of victim) was eighteen (18) years of age or
older;




6. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction sets forth the elements of all three types of "force or coercion” in
NMSA 1978, Section 30-9-10(A) (2005): (1) use of physical force or physical violence,
(2) threats, and (3) mental or other incapacity of the victim. The instruction also sets
forth, in the alternative, two of the three types of criminal sexual contact in the fourth
degree in NMSA 1978, Section 30-9-12(A) (1993): (1) contact resulting in personal
injury, and (2) contact while aided and abetted by another. If the evidence supports one
or more theories of "force or coercion” and also supports both of these theories of
criminal sexual contact in the fourth degree, this instruction may be used. If the
evidence also supports the third type of criminal sexual contact in the fourth degree
(contact while armed with a deadly weapon), UJI 14-914 NMRA must also be given.

2. Insert the count number if more than one count is charged.

3. Name one or more of the following parts of the anatomy touched: "groin," "anus,"
"buttocks,” "breast,” "mons pubis,” "penis,"” "testicles," "mons veneris," or "vulva." When
definitions are provided in UJI 14-981 NMRA, they must be given after this instruction;
otherwise, no definition need be given unless the jury requests one.

4. Use only the applicable alternative or alternatives.

5. Describe threats used against the victim or another in layman's language. See
NMSA 1978, Section 30-9-10(A)(3) for examples of types of threats.

6. Name victim and describe personal injury or injuries. See Section 30-9-10(D) for
types of personal injuries.

7. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective September 1, 1994; January 20, 2005; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — This instruction combines UJI 14-906 NMRA (physical
force or physical violence; personal injury), 14-907 NMRA (threats; personal injury), 14-
908 NMRA (unconscious, etc.; personal injury), 14-910 NMRA (physical force or
physical violence; aided or abetted), 14-911 NMRA (threats; aided or abetted) and 14-
912 NMRA (unconscious, etc.; aided or abetted).



This instruction may be used if the evidence supports two theories of aggravation of the
offense; i.e., personal injury and aided or abetted. However, in some circumstances
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which UJI should be given for these essential
elements.

This combined instruction does not include UJI 14-912 NMRA (deadly weapon). It is
awkward and confusing to combine it with the other fourth degree sexual contacts
because UJI 14-914 NMRA contains no definitions of force or coercion. If the evidence
also supports the charge that the defendant was armed with a deadly weapon, UJI 14-
914 NMRA must be given. That is because the use of the deadly weapon element of
UJI 14-914 NMRA supplants the force or coercion set forth in UJI 14-915 NMRA.

See also commentary to UJI 14-902 NMRA.

Part B
Criminal Sexual Contact of a Minor

14-920. Chart.

SECTION 30-9-13 NMSA 1978
CRIMINAL SEXUAL CONTACT OF A MINOR

Fourth Degree and Third Degree

FOURTH
DEGREE THIRD DEGREE — TYPES OF CRIMINAL SEXUAL CONTACT OF A MINOR
E. Armed
D. Aided With
A. Child B. Person or Deadly F. Multiple 3rd

TYPE OF FORCE OR Under in Position | C. Personal | Abetted Weapon Degree Types
COERCION 13-18 13 of Authority | Injury 13-18 13-18 13-18 13-18 (B-C)
1. Use of physical force | 59 14-927 | 14-931
or physical violence
2. Thr.eats of force or 14-922 14-928 14-932
coercion
3. Victim physically or
mentally unable to 14-923 14-929 14-933
consent
4. All of the above (1-3) 14-924 14-930 14-934 14-936
FORCE OR
COERCION NOT AN 14-925 14-926 14-935
ELEMENT

14-921. Criminal sexual contact of a minor in the fourth degree; use
of physical force or physical violence; essential elements.



For you to find the defendant guilty of criminal sexual contact of a minor [as charged
in Count ]*, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the 2 of (name
of victim);]3

[OR]

[caused (name of victim) to touch the 2 of

the defendant;]
2. The defendant used physical force or physical violence;

3. (name of victim) was at least thirteen (13) but less than
eighteen (18) years old;

[4. The defendant's act was unlawful;]+

5. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis," "penis," "testicles,"” "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.
4. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJl 14-132 NMRA,

"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See NMSA 1978, § 30-9-13(D) (2004): fourth degree
felony.



Four separate instructions have been prepared for criminal sexual contact of a minor.
UJI 14-921 NMRA (physical force or physical violence), UJI 14-922 NMRA (threats),
and UJI 14-923 NMRA (unconscious, etc.) contain separate definitions of "force or
coercion.” See NMSA 1978, § 30-9-10(A) (2005).

UJls 14-921, 14-922, 14-923. and 14-924 NMRA are the same as UJIs 14-902, 14-903,
14-904, and 14-905 NMRA, respectively, with the additional element that the victim is a
minor between the ages of thirteen and eighteen.

UJI 14-924 NMRA combines UJI 14-921, 14-922, and 14-923 NMRA with the three
definitions of force or coercion set out in the alternative. If there is evidence of more
than one type of force or coercion, this instruction may be used. However, in some
circumstances the individual and particularized uniform jury instructions may be more
clear and therefore preferable. The court has discretion as to which UJI should be given
for these essential elements.

Criminal sexual contact of an adult requires that the part of the body contacted be
"unclothed." That is not the case in criminal sexual contact of a minor, and these
instructions omit the requirement.

Criminal sexual contact of an adult by the touching or application of force, as
distinguished from the causing of a touching, etc., requires that the contact be without
the consent of the victim. That is not the case in criminal sexual contact of a minor, and
these instructions omit the requirement.

The committee recognized that other unconsented touchings are covered by NMSA
1978, Section 30-3-4 (1963) relating to battery. See commentary to UJI 14-320 NMRA.

The statute requires that the touching be intentional. This element is covered by the
general intent instruction, UJI 14-141 NMRA.

The parts of the body which are protected by NMSA 1978, Section 30-9-13 are more
extensive than in criminal sexual contact of an adult. The breast and buttocks are
included as well as the anus, penis, and genital area. The committee was of the opinion
that the parts of the body protected against unlawful touchings by the term "primary
genital area" are those set forth in NMSA 1978, Section 30-9-14 (1996) relating to
indecent exposure. In 2018, the word "vagina" was removed from the use note listing
body parts for all contact crimes based on the recognition that "contact" with the vagina
necessarily requires "penetration” of the vulva, thus conflating the greater and lesser
offenses of criminal sexual penetration and criminal sexual contact. See State v. Tapia,
2015-NMCA-048, 11 21, 25, 347 P.3d 738 (acknowledging "that the overlap in the
language of the CSCM instruction and the sexual intercourse instruction could have
resulted in some juror confusion”) (citing UJI 14-982 NMRA (defining "sexual
intercourse™)). Rejecting fundamental instructional error, Tapia concluded



that the CSCM jury instruction, even though arguably flawed from the standpoint of
anatomical definitional accuracy, did not create such confusion in the jury that it would
undermine the judicial process. However, as a result of any ambiguity or contradiction
that may arise out of the change in the definition of ‘sexual intercourse' under UJl 14-
982 [NMRA], we believe that ‘vagina' should be removed from the list of anatomy that
can be included within the jury instructions for any criminal sexual contact.

Tapia, 2015-NMCA-048, 1 27.

Definitions for all anatomical terms relevant to both contact and penetration offenses are
provided in UJI 14-981 NMRA and must be given. Dictionary definitions were
considered insufficient because the definitions contained in several dictionaries, such as
Webster's and Random House, were found to be excessively technical.

Definitions for "breast” and "buttocks" were not included because the meaning of these
terms is generally understood. In accordance with the general UJI rule, a dictionary
definition of these terms should be given if the jury requests a definition.

The term "groin” was included in the instructions but was left undefined. The use of this
term should be avoided because its technical definition is so broad that it includes parts
of the body which the committee considered beyond the scope of the intended
prohibited contacts.

NMSA 1978, Section 30-9-13 requires that the sexual contact be both unlawful and
intentional. Unlawfulness is defined in UJI 14-132 NMRA. Consent may be relevant to
unlawfulness, and force or coercion may negate consent.

In all cases of criminal sexual contact, the age of the victim is an essential element,
because the age of the victim fixes the degree of the crime. A "minor" is a person under
the age of eighteen (18). A person eighteen (18) years of age has reached majority.
See NMSA 1978, § 28-6-1 (1973).

See commentaries to UJIs 14-902, 14-903, and 14-904 NMRA for a discussion of the
definitions of "force or coercion."

[As amended by Supreme Court Order No. 18-8300-012, effective for all cases pending
or filed on or after December 31, 2018.]

14-922. Criminal sexual contact of a minor in the fourth degree;
threats of force or coercion:; essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor [as charged
in Count |+, the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant



[touched or applied force to the 2 of
(name of victim);]

[OR]

[caused (name of victim) to touch the
2 of the defendant;]

2. The defendant

[used threats of physical force or physical violence against
(name of victim or other person);]?

[OR]
[threatened to 4]
3 (name of victim) believed that the defendant would

carry out the threat;

4, (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[5. The defendant's act was unlawful;]®

6. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast," "groin," "anus," "mons pubis," "penis," "testicles," "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after the
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Describe threats used against the victim or another in layman's language. See
NMSA 1978, Section 30-9-10(A)(3) (2005) for examples of types of threats.

5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJl 14-132 NMRA,
"unlawful defined," must be given after this instruction.



[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-921 NMRA.

14-923. Criminal sexual contact of a minor in the fourth degree;
victim unconscious, asleep, physically or mentally helpless;
essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor [as charged
in Count |, the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant

[touched or applied force to the 2 of
(name of victim);]?

[OR]
[caused (name of victim) to touch the
2 of the defendant;]
2. (name of victim) was [unconscious]? [asleep]

[physically helpless] [suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing];

3. The defendant knew or had reason to know of the condition of
(name of victim);

4. (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[5. The defendant's act was unlawful;]+

6. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis," "penis," "testicles," "mons veneris," or "vulva.
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.



3. Use only the applicable alternative or alternatives.

4. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJIl 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJl 14-921 NMRA.

14-924. Criminal sexual contact of a minor in the fourth degree;
force or coercion; essential elements.?!

For you to find the defendant guilty of criminal sexual contact of a minor [as charged
in Count |2, the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant

[touched or applied force to the s of (name of
victim); ]+

[OR]

[caused (name of victim) to touch s of the

defendant;]

2. [The defendant used physical force or physical violence;]*

[OR]

[The defendant (used threats of physical force or physical violence against
) (name of victim or other person))* (OR) (threatened to

5); AND (name of victim) believed
that the defendant would carry out the threat;]

[OR]

[ (name of victim) was (unconscious)+ (asleep)
(physically helpless) (suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing); AND the
defendant knew or had reason to know of the condition of
(name of victim);]




3. (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[4. The defendant's act was unlawful;]¢

5. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction sets forth the elements of all three types of "force or coercion” in
NMSA 1978, Section 30-9-10(A) (2005): (1) use of physical force or physical violence,
(2) threats, and (3) mental or other incapacity of the victim. If the evidence supports two
or more of these theories of "force or coercion," this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis," "penis," "testicles,"” "mons veneris," or "vulva.
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Use only the applicable alternative or alternatives.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10(A)(3) for examples of types of threats.

6. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJl 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJl 14-921 NMRA.

14-925. Criminal sexual contact of a minor in the [third] [second]
degree; child under thirteen (13); essential elements.

For you to find the defendant guilty of criminal sexual contact of a child under the
age of thirteen (13) [as charged in Count |2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant



[touched or applied force to the [unclothed] 2 of
(name of victim);]

[OR]

[caused (name of victim) to touch the 2 of
the defendant;]

2. (name of victim) was a child under the age of thirteen (13);

[3. The defendant's act was unlawful;]+

4. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast," "groin," "anus," "mons pubis," "penis," "testicles," "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after the
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective October 1, 1992; January 20, 2005; as amended by Supreme
Court Order No. 10-8300-039, effective December 31, 2010; as amended by Supreme
Court Order No. 18-8300-012, effective for all cases pending or filed on or after
December 31, 2018.]

Committee commentary. — See NMSA 1978, § 30-9-13(B), (C) (2003) (defining
second and third-degree criminal sexual contact of a minor).

This instruction contains the essential elements for criminal sexual contact of a child
under the age of thirteen (13). If the victim is under the age of thirteen (13) years, no
force or coercion is necessatry.

Mistake of the defendant as to the age of a child under the age of thirteen (13) is not a
defense. Perez v. State, 1990-NMSC-115, 111 N.M. 160, 162, 803 P.2d 249; Perkins,
Criminal Law, 168 (2d ed. 1969).



If the child is "spouse” to the defendant, sexual contact is not a crime. Marriage may be
permitted at any age by the children's court or family court and therefore the contact
would not be unlawful. See NMSA 1978, § 40-1-6(B) (2013).

This instruction was revised in 1992 to comply with the Supreme Court's opinion in
State v. Osborne, 1991-NMSC-032, 111 N.M. 654, 808 P.2d 624. See also State v.
Orosco, 1992-NMSC-006, 15 n.3, 113 N.M. 780, 833 P.2d 1146, in which the Supreme
Court further clarified its earlier decision in Osborne.

In 1991, NMSA 1978, Section 30-9-13 was amended to delete "other than one's
spouse." To be consistent with this 1991 amendment, the Supreme Court approved in
1992 the deletion of former element 3, "victim was not the spouse of the defendant.”

See also commentary to UJI 14-921 NMRA.

[As revised, September 10, 1993; as amended by Supreme Court Order No. 18-8300-
012, effective for all cases pending or filed on or after December 31, 2018.]

14-926. Criminal sexual contact of a minor in the [third] [second]
degree; use of coercion by person in position of authority;
essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor by use of
coercion by a person in a position of authority [as charged in Count |, the state
must prove to your satisfaction beyond a reasonable doubt each of the following
elements of the crime:

1. The defendant

[touched or applied force to the [unclothed] 2 of
(name of victim);]

[OR]

[caused (name of victim) to touch the 2 of
the defendant;]

2. The defendant was a
[(parent) (relative) (household member)+ (teacher) (employer)]?
[OR]

[person who by reason of the defendant's relationship to

(name of victim) was able to exercise undue influence over
(name of victim)]




AND used this position of authoritys to coerce (name of
victim) to submit to sexual contact;

3. (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[4. The defendant's act was unlawful;]¢

5. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis," "penis," "testicles," "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. |If this bracketed alternative is given, UJI 14-370 NMRA, "household member
defined,"” must be given after this instruction.

5. See NMSA 1978, § 30-9-10(E) (2005) for the definition of "position of authority."

6. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
10-8300-039, effective December 31, 2010; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — This instruction contains the essential elements of
criminal sexual contact of a minor perpetrated through the use of coercion by a person
in a position of authority.

Only one instruction was prepared for this method of committing the crime of criminal
sexual contact of a minor because the term "force or coercion” has no application. The
meaning of "coerce" in this offense is uniquely related to the status of the defendant.
The defendant must occupy a position which enables that person to exercise undue
influence over the victim and that influence must be the means of compelling
submission to the contact. The committee recognized that such coercion might take
many forms but is less overtly threatening than physical force or threats. The state is not



required to prove that the defendant, by reason of the defendant's position as a
household member, was able to exercise undue influence over the child, because the
Legislature has designated certain relationships with a child, including a household
member, that represent a position of authority for purposes of prosecution under NMSA
1978, Section 30-9-13 (2004). See State v. Erwin, 2016-NMCA-032, 11 5-9, 367 P.3d
905. Thus, for defendants in enumerated positions of authority in Element 2, the jury
need not separately find that "by reason of the defendant's relationship with [the victim],
[the defendant] was able to exercise under influence over [the victim]." See id. T 16.

See also the commentary to UJI 14-921 NMRA.

[As amended by Supreme Court Order No. 18-8300-012, effective for all cases pending
or filed on or after December 31, 2018.]

14-927. Criminal sexual contact of a minor in the [third] [second]
degree; use of physical force or physical violence; personal injury;
essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor causing
personal injury [as charged in Count |+, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the [unclothed] 2 of
(name of victim);]?

[OR]

[caused (name of victim) to touch the
2 of the defendant;]

2. The defendant used physical force or physical violence;

3. The defendant's acts resulted in 4

4. (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[5. The defendant's act was unlawfuls;]

6. This happened in New Mexico on or about the day of

USE NOTES



1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast," "groin,"” "anus," "mons pubis,” "penis," "testicles,"” "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Name victim and describe personal injury or injuries. See NMSA 1978, Section
30-9-10(D) (2005) for types of personal injuries.

5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
10-8300-039, effective December 31, 2010; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — Four separate instructions have been prepared for
criminal sexual contact of a minor which results in personal injury to the victim. UJI 14-
927 NMRA (physical force or physical violence), 14-928 NMRA (threats) and 14-929
NMRA (unconscious, etc.) contain separate definitions for "force or coercion." Section
30-9-10(A) NMSA 1978.

UJl 14-927, 14-928, 14-929 and 14-930 NMRA are the same as UJI 14-921, 14-922,
14-923 and 14-924 NMRA, respectively, with the additional element of personal injury to
the victim.

UJI 14-930 combines UJI 14-927, 14-928 and 14-929 NMRA with the three definitions
of "force or coercion” set out in the alternative. If there is evidence of more than one
type of force or coercion, this instruction may be used. However, in some circumstances
the individual and particularized uniform jury instructions may be more clear and
therefore preferable. The court has discretion as to which instruction should be given for
these essential elements.

The statutory definition of personal injury is broad and includes various types of
personal injuries. It is therefore a question of law as to whether a particular injury
constitutes an aggravating factor sufficient to support the charge. "Personal injury"
includes but is not limited to: disfigurement, mental anguish, chronic or recurrent pain,
pregnancy or disease or injury to a sexual or reproductive organ. Section 30-9-10(D)
NMSA 1978.

See commentaries to UJI 14-902, 14-903 and 14-904 NMRA for a discussion of each of
the definitions of force or coercion.



See also the commentary to UJIl 14-921 NMRA.

14-928. Criminal sexual contact of a minor in the third degree;
threats of force or coercion; personal injury; essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor causing
personal injury [as charged in Count |2, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the 2 of (name of victim);]?
[OR]
[caused (name of victim) to touch the 2 of the

defendant;]
2. The defendant

[used threats of physical force or physical violence against
(name of victim or other person);]?

[OR]

[threatened to 4]

3. (name of victim) believed the defendant would carry out
the threat;

4. The defendant's acts resulted in s;

5 (name of victim) was at least thirteen (13) but less

than eighteen (18) years old;
[6. The defendant's act was unlawful;]¢

7. This happened in New Mexico on or about the day of ,

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis," "penis," "testicles,"” "mons veneris," or "vulva."



When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Describe threats used against the victim or another in layman's language. See
NMSA 1978, Section 30-9-10 (A)(3) (2005) for examples of types of threats.

5. Name victim and describe personal injury or injuries. See Section 30-9-10(D) for
types of personal injuries.

6. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJl 14-927 NMRA.

14-929. Criminal sexual contact of a minor in the third degree;
victim unconscious, asleep, physically or mentally helpless;
personal injury; essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor causing
personal injury [as charged in Count |+, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the 2 of (name of
victim);]?

[OR]

[caused (name of victim) to touch the 2 of the

defendant;]

2. (name of victim) was [unconscious]? [asleep]
[physically helpless] [suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing];

3. The defendant knew or had reason to know of the condition of
(name of victim);

4. The defendant's acts resulted in 4




5. (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[6. The defendant's act was unlawful;]®

7. This happened in New Mexico on or about the day
of ,

USE NOTES

1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast," "groin," "anus," "mons pubis," "penis," "testicles,"” "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Name victim and describe personal injury or injuries. See NMSA 1978, Section
30-9-10(D) (2005) for types of personal injuries.

5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-927 NMRA.

14-930. Criminal sexual contact of a minor in the [third] [second]
degree; force or coercion; personal injury; essential elements.?

For you to find the defendant guilty of criminal sexual contact of a minor causing
personal injury [as charged in Count |2, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the [unclothed] 3 of

(name of victim)]*

[OR]



[caused (name of victim) to touch the 3 of the
defendant;]

[2. [The defendant used physical force or physical violence;]*

[OR]
[The defendant (caused (name of victim) to touch the
3 through the use of threats of physical force or physical violence
against (name of victim or other person))* (OR) (threatened to
5); AND (name of victim) believed that

the defendant would carry out the threat;]
[OR]
[ (name of victim) was (unconscious)+ (asleep) (physically

helpless) (suffering from a mental condition so as to be incapable of understanding the
nature or consequences of what the defendant was doing); AND the defendant knew or

had reason to know of the condition of (name of victim);]
3. The defendant's acts resulted in 6;
4 (name of victim) was at least thirteen (13) but less

than eighteen (18) years old;
[5. The defendant's act was unlawful;]”

6. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction sets forth the elements of all three types of "force or coercion" in
NMSA 1978, Section 30-9-10(A) (2005): (1) use of physical force or physical violence,
(2) threats, and (3) mental or other incapacity of the victim. If the evidence supports two
or more of these theories of "force or coercion," this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis," "penis," "testicles,"” "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Use only the applicable alternative or alternatives.



5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10 (A)(3) for examples of types of threats.

6. Name victim and describe personal injury or injuries. See Section 30-9-10(D) for
types of personal injuries.

7. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
10-8300-039, effective December 31, 2010; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-927 NMRA.

14-931. Criminal sexual contact of a minor in the [third] [second]
degree; use of physical force or physical violence; aided or abetted
by another; essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor when aided
or abetted by another [as charged in Count |2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the [unclothed] 2 of
(name of victim);]?

[OR]

[caused (name of victim) to touch the 2 of the
defendant;]

2. The defendant used physical force or physical violence;
3. The defendant acted with the help or encouragement of one or more persons;

4, (name of victim) was at least thirteen (13) but less than
eighteen (18) years old;

[5. The defendant's act was unlawful;]*

6. This happened in New Mexico on or about the day of




USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis," "penis," "testicles,"” "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJl 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
10-8300-039, effective December 31, 2010; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See NMSA 1978, 8§ 30-9-13(B), (C) (defining second and
third-degree criminal sexual contact of a minor).

Four separate instructions have been prepared for criminal sexual contact of a minor
when the perpetrator is aided or abetted by one or more persons. UJI 14-931 NMRA
(physical force or physical violence), UJI 14-932 NMRA (threats), and UJI 14-933
NMRA (unconscious, etc.) contain separate definitions for "force or coercion." Section
30-9-10(A).

UJI 14-931, 14-932, 14-933, and 14-934 NMRA are the same as UJI 14-921, 14-922,
14-923, and 14-924 NMRA, respectively, with the additional element of "aided or
abetted.”

UJI 14-934 NMRA combines UJI 14-931, 14-932, and 14-933 NMRA with the three
definitions of "force or coercion" set out in the alternative. If there is evidence of more
than one type of force or coercion, this instruction may be used. However, in some
circumstances the individual and particularized uniform jury instructions may be more
clear and therefore preferable. The court has discretion as to which instruction should
be given for these essential elements.

See the commentary to UJI 14-910 NMRA for a discussion of the element of "aided or
abetted.”

See commentaries to UJI 14-902, 14-903, and 14-904 NMRA for a discussion of each
of the definitions of "force or coercion."

See also the commentary to UJI 14-921 NMRA.



[As amended by Supreme Court Order No. 18-8300-012, effective for all cases pending
or filed on or after December 31, 2018.]

14-932. Criminal sexual contact of a minor in the [third] [second]
degree; threats of force or coercion; aided or abetted by another;
essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor when aided
or abetted by another [as charged in Count |2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the [unclothed] 2 of
(name of victim);]?

[OR]

[caused (name of victim) to touch the 2 of the
defendant;]

2. The defendant

[used threats of physical force or physical violence against
(name of victim or other person);]?

[OR]
[threatened +]
3 (name of victim) believed the defendant would carry

out the threat;
4. The defendant acted with the help or encouragement of one or more persons;

5. (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[6. The defendant's act was unlawful;]

7. This happened in New Mexico on or about the day of

USE NOTES

1. Insert the count number if more than one count is charged.



2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast," "groin," "anus," "mons pubis,” "penis," "testicles,"” "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Describe threats used against the victim or another in layman's language. See
NMSA 1978, Section 30-9-10(A)(3) (2005) for examples of types of threats.

5. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
10-8300-039, effective December 31, 2010; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-931 NMRA.

14-933. Criminal sexual contact of a minor in the [third] [second]
degree; victim unconscious, asleep, physically or mentally
helpless; aided or abetted by another; essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor when aided
and abetted by another [as charged in Count |, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the [unclothed] 2 of
(name of victim);]?

[OR]
[caused (name of victim) to touch the 2
of the defendant;] (name of victim) was (unconscious)?

(asleep) (physically helpless) (suffering from a mental condition so as to be incapable of
understanding the nature or consequences of what the defendant was doing);

2. The defendant knew or had reason to know of the condition of
(name of victim);

3. The defendant acted with the help or encouragement of one or more persons;



4. (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[5. The defendant's act was unlawful;]+

6. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast," "groin," "anus," "mons pubis," "penis," "testicles," "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
10-8300-039, effective December 31, 2010; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJl 14-931 NMRA.

14-934. Criminal sexual contact of a minor in the [third] [second]
degree; force or coercion; aided or abetted by another; essential
elements.!

For you to find the defendant guilty of criminal sexual contact of a minor when aided
or abetted by another [as charged in Count |2, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the [unclothed] 3 of
(name of victim)]+;

[OR]

[caused (name of victim) to touch the 3 of the
defendant;]




2. [The defendant used physical force or physical violence;]
[OR]

[The defendant (used threats of physical force or physical violence against

(name of victim or other person))* (OR) (threatened to
5); AND [ (name of victim) believed that
the defendant would carry out the threat;]

[OR]

[ (name of victim) was (unconscious)+ (asleep) (physically
helpless) (suffering from a mental condition so as to be incapable of understanding the
nature or consequences of what the defendant was doing); AND the defendant knew or
had reason to know of the condition of (name of victim);]

3. The defendant acted with the help or encouragement of one or more persons;

4. (name of victim) was at least thirteen (13) but less
than eighteen (18) years old;

[5. The defendant's act was unlawful;]¢

6. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction sets forth the elements of all three types of "force or coercion" in
NMSA 1978, Section 30-9-10(A) (2005): (1) use of physical force or physical violence;
(2) threats; (3) mental or other incapacity of the victim. If the evidence supports two or
more of these theories of "force or coercion,” this instruction may be used.

2. Insert the count number if more than one count is charged.

3. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast," "groin," "anus," "mons pubis," "penis," "testicles," "'mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Use only the applicable alternative or alternatives.

5. Describe threats used against the victim or another in layman's language. See
Section 30-9-10(A)(3) for examples of types of threats.



6. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJl 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
10-8300-039, effective December 31, 2010; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See committee commentary under UJI 14-931 NMRA.

14-935. Criminal sexual contact of a minor in the [third] [second]
degree; deadly weapon; essential elements.

For you to find the defendant guilty of criminal sexual contact of a minor when armed
with a deadly weapon [as charged in Count |, the state must prove to your
satisfaction beyond a reasonable doubt each of the following elements of the crime:

1. The defendant

[touched or applied force to the [unclothed] 2 of
(name of victim);]?

[OR]

[caused (name of victim) to touch the 2 of the
defendant;]

2. The defendant was armed with and used a [ 14
[ ] (name of object) with the intent to use it as a weapon and a
(name of object), when used as a weapon, is capable of inflicting
death or great bodily harms]s;

3. (name of victim) was at least thirteen (13) but less than
eighteen (18) years old;

[4. The defendant's act was unlawful;]”

5. This happened in New Mexico on or about the day of

USE NOTES
1. Insert the count number if more than one count is charged.

2. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis,” "penis," "testicles," "mons veneris," or "vulva."



When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

3. Use only the applicable alternative or alternatives.

4. Insert the name of the weapon. Use this alternative only if the deadly weapon is
specifically listed in NMSA 1978, Section 30-1-12(B).

5. UJI 14-131 NMRA, the definition of "great bodily harm,"must also be given.

6. This alternative is given only if the object used is not specifically listed in Section
30-1-12(B).

7. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
10-8300-039, effective December 31, 2010; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — See NMSA 1978, 8§ 30-9-13 (B), (C) (2003) (defining
second and third-degree criminal sexual contact of a minor).

This instruction sets forth the charge of criminal sexual contact of a minor when the
perpetrator is armed with a deadly weapon. See the commentary to UJl 14-914 NMRA
for a discussion of the meaning of "while armed with a deadly weapon."

This instruction was revised in 1999 to address the issue raised in State v. Montano,
1999-NMCA-023, 126 N.M. 609, 973 P.2d 861, and State v. Bonham, 1998-NMCA-178,
126 N.M. 382, 970 P.2d 154.

See also committee commentary to UJI 14-921 NMRA.

[As amended by Supreme Court Order No. 18-8300-012, effective for all cases pending
or filed on or after December 31, 2018.]

14-936. Criminal sexual contact of a minor in the third degree; force
or coercion; essential elements.?

For you to find the defendant guilty of criminal sexual contact of a minor in the third
degree [as charged in Count |2, the state must prove to your satisfaction
beyond a reasonable doubt each of the following elements of the crime:

1. The defendant



[touched or applied force to the 3 of (name of
victim);]4

[OR]

[caused (name of victim) to touch the 3 of the
defendant;]

2. The defendant

[used threats of physical force or physical violence against
(name of victim or other person)]

[OR]

[threatened to 5]; AND [ (name of
victim) believed that the defendant would carry out the threat;]

[OR]

[ (name of victim) was (unconscious)+ (asleep) (physically

helpless) (suffering from a mental condition so as to be incapable of understanding the
nature or consequences of what the defendant was doing); AND the defendant knew or
had reason to know of the condition of (name of victim);]

3. The defendant's acts resulted in s; OR the defendant acted
with the help or encouragement of one or more persons;

4. (name of victim) was at least thirteen (13) but less than
eighteen (18) years old;

[5. The defendant's act was unlawful;]”

6. This happened in New Mexico on or about the day of

USE NOTES

1. This instruction sets forth the elements of all three types of "force or coercion” in
NMSA 1978, Section 30-9-10(A) (2005): (1) use of physical force or physical violence,
(2) threats, and (3) mental or other incapacity of the victim. The instruction also sets
forth two of the four types of criminal sexual contact of a minor thirteen (13) to eighteen
(18) years old in the third degree in NMSA 1978, Section 30-9-13(C) (2003): (1) contact
resulting in personal injury, and (2) contact while aided or abetted by another. If the
evidence supports one or more theories of “force or coercion” and also supports both of
these theories of criminal sexual contact of a minor in the third degree, this instruction



may be used. If the evidence also supports either of the other two theories of criminal
sexual contact of a minor thirteen (13) to eighteen (18) years old in the third degree, the
appropriate instruction or instructions must also be given: (1) UJI 14-926 NMRA for
contact by a person in position of authority, or (2) UJl 14-935 NMRA for contact while
armed with a deadly weapon.

2. Insert the count number if more than one count is charged.

3. Name one or more of the following parts of the anatomy touched: "buttocks,"
"breast,” "groin," "anus," "mons pubis," "penis," "testicles," "mons veneris," or "vulva."
When definitions are provided in UJI 14-981 NMRA, they must be given after this
instruction; otherwise, no definition need be given unless the jury requests one.

4. Use only the applicable alternative or alternatives.

5. Describe threats used against the victim or another in layman's language. See
NMSA 1978, § 30-9-10(A)(3) for examples of types of threats.

6. Name victim and describe personal injury or injuries. See NMSA 1978, § 30-9-
10(D) for types of personal injuries.

7. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined," must be given after this instruction.

[As amended, effective January 20, 2005; as amended by Supreme Court Order No.
18-8300-012, effective for all cases pending or filed on or after December 31, 2018.]

Committee commentary. — This instruction combines UJI 14-927 NMRA (physical
force or physical violence; personal injury), 14-928 NMRA (threats; personal injury), 14-
929 NMRA (unconscious, etc.; personal injury), 14-931 NMRA (physical force or
physical violence; aided or abetted), 14-932 NMRA (threats; aided or abetted) and 14-
933 NMRA (unconscious, etc.; aided or abetted).

This instruction may be used if the evidence supports two theories of aggravation of the
offense; i.e., personal injury and aided or abetted. However, in some circumstances the
individual and particularized uniform jury instructions may be more clear and therefore
preferable. The court has discretion as to which instruction should be given for these
essential elements.

This combined instruction does not include UJI 14-926 (position of authority), nor UJI
14-935 NMRA (deadly weapon). It is awkward and confusing to combine either with the
other third degree sexual contacts because UJI 14-926 NMRA and 14-935 NMRA
contain no definitions of force or coercion. If the evidence also supports the giving of UJI
14-926 NMRA or 14-935 NMRA, that individual instruction should also be given.



See also commentary to UJI 14-921 NMRA.

14-937. Withdrawn.

Part C

Criminal Sexual Penetration

14-940. Chart.

SECTION 30-9-11 NMSA 1978
CRIMINAL SEXUAL PENETRATION

Third Degree, Second Degree and First Degree

THIRD SECOND FIRST
DEGREE DEGREE DEGREE
Person Great
in Bodily

Position Armed | Multiple Harm or
TYPE OF of Aided With 2nd Great
FORCE OR Authority | Personal or Commission | Deadly | Degree Child Mental
COERCION 13-16 Injury | Abetted | of a Felony | Weapon | Types | Under 13 | Anguish
1. Use of
physical
force or 14-941 14-946 14-950 14-958
physical
violence
2. Threats
of force or 14-942 14-947 14-959
coercion
3. Victim
physically
or mentally 14-943 14-948 | 14-952 14-960
unable to
consent
4. All of the 14-944 14-949 | 14-953 14-956 14-961
above (1-3)
FORCE OR
COERCION
NOT AN 14-945 14-954 14-955 14-957
ELEMENT

14-941. Criminal sexual penetration in the third degree; use of

physical force or physical violence; essential elements.



For you to find the defendant guilty of criminal sexual penetration [as charged in
Count |, the state must prove to your satisfaction beyond a reasonable doubt
each of the following elements of the crime:

1. The defendant?

[caused (name of victim) to engage in 5]
[OR]
[caused the insertion, to any extent, of a 4into the
5 of (name of victim);]
2. The defendant caused (name of victim) to engage in

s through the use of physical force or physical violence;

[3. The defendant's act was unlawful;]¢

4. This happened in New Mexico on or about the day of

USE NOTES

1. Insert the count number if more than one count is charged.

2. Use only the applicable alternatives.

3. Name the sexual act or acts: i.e., "sexual intercourse”, "anal intercourse”,
"cunnilingus” or "fellatio”. The applicable definition or definitions from Instruction 14-982
NMRA must be given after this instruction.

4. ldentify the object used.

5. Name the part or parts of the body: i.e., "vagina", "penis" or "anus." The
applicable definition or definitions from Instruction 14-981 NMRA must be given after
this instruction.

6. Use the bracketed element if the evidence raises a genuine issue of the
unlawfulness of the defendant's actions. If this element is given, UJI 14-132 NMRA,
"unlawful defined", must be given after this instruction.

[As amended, effective January 20, 2005.]

Committee commentary. — See Section 30-9-11(E) NMSA 1978: third degree felony.



UJI 14-941 NMRA (physical force), 14-942 NMRA (threats) and 14-943 NMRA
(unconscious, etc.) contain the three definitions of "force or coercion” in criminal sexual
penetration perpetrated through the use of force or coercion. See the commentary to
UJI 14-902, 14-903 and 14-904 NMRA for a discussion of the definitions of "force or
coercion".

UJI 14-944 NMRA combines UJI 14-941, 14-942 and 14-943 NMRA with the three
definitions of "force or coercion" set out in the alternative. It may be used when there is
evidence of more than one type of force or coercion. However, in some circumstances
the individual and particularized uniform jury instructions may be more clear and
therefore preferable. The court has discretion as to which instruction should be given for
these essential elements.

The introductory paragraph of these instructions identifies the charge as "criminal
sexual penetration.” It would be misleading to include the words "by force or coercion™ in
the charge. The definition of "force or coercion” includes both active interference by the
defendant with the normal consent functions of the victim, e.g., physical force, and
passive incapacity of the victim to engage in normal consent functions, e.g.,
unconsciousness. A jury might be confused as to the elements of the offense if the term
"by force or coercion" were used when the force or coercion is supplied by the
incapacity of the victim.

The statute requires that the penetration be intentional. This element is covered by the
general intent instruction, UJI 14-141 NMRA.

The statute provides that criminal sexual penetration may be committed: (1) by
unlawfully and intentionally causing another to engage in sexual intercourse,
cunnilingus, fellatio or anal intercourse; or (2) by unlawfully and intentionally causing
penetration, to any extent and with any object, of the genital or anal openings of
another.

The first alternative in Paragraph 1 covers the case in which the defendant causes the
victim to engage in one of the acts with the defendant or with another.

The second alternative in Paragraph 1 covers the case in which the penetration occurs
with an object other than the genital organ. This type of penetration may be committed
by the defendant directly or indirectly, i.e., by the defendant inserting the object, or
causing the victim or another to insert the object.

These instructions do not refer to consent, because lack of consent as such is not an
element of the offense of criminal sexual penetration. State v. Jiminez, 89 N.M. 652,
556 P.2d 60 (Ct. App.), cert. denied, 89 N.M. 652, 556 P.2d 60 (1976) so holds in a
case involving force or coercion resulting in personal injury.



The statute refers to sexual intercourse, anal intercourse, cunnilingus and fellatio.
Definitions for those acts are contained in UJI 14-982. See the commentary to that
instruction for a discussion of the statutory construction involved.

In the part of the statute which refers to penetration by an object, the legislature used
the phrase "the genital or anal openings of another". The instructions use the terms
"vagina", "penis" and "anus". UJI 14-981 NMRA defines the terms. Dictionary definitions
were considered insufficient because the definitions contained in several dictionaries,

such as Webster's and Random House, were found to be excessively technical.

The committee recognized that an unlawful penetration of the penis with an object is an
unlikely occurrence, but supplied the term as an alternative because it is included within
the statute.

14-942. Criminal sexual penetration in the third degree; threats of
force or coercion; essential elements.

For you to find the defendant guilty of criminal sexual penetration [as charged in
Count ]*, the state must prove to your satisfaction beyond a
reasonable doubt each of the following elements of the crime:

1. The defendant?

[caused (name of victim) to engage in 3]
[OR]
[caused the insertion, to any extent, of a 4 into the

s of (name of victim);]

2. The defendant?

[caused (name of victim) to en