CHAPTER 37
Limitation of Actions; Abatement and Revivor

ARTICLE 1
Limitations of Actions

37-1-1. [Generally.]

The following suits or actions may be brought within the time hereinafter limited,
respectively, after their causes accrue, and not afterwards, except when otherwise
specially provided.

History: Laws 1880, ch. 5, 8 1; C.L. 1884, § 1860; C.L. 1897, § 2913; Code 1915, §
3346; C.S. 1929, § 83-101; 1941 Comp., § 27-101; 1953 Comp., § 23-1-1.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For provision barring sale under mortgage or deed of trust where
action on underlying indebtedness barred, see 37-1-20 NMSA 1978.

For limitations applicable to tax assessments, and collection of same, see 7-1-18, 7-1-
19 NMSA 1978.

For limitation on action to enforce tax lien, see 7-1-39 NMSA 1978.

For limitations to challenge sale of real property for delinquent taxes, see 7-38-70
NMSA 1978.

For limitation on actions for collection of property taxes, see 7-38-81 NMSA 1978.

For limitations applicable to criminal prosecutions, see 30-1-9, 30-1-10 NMSA 1978.
For limitation of action to enforce mechanic's lien, see 48-2-10 NMSA 1978.

Nature of the right sued upon. — The nature of the right sued upon, not the form of
action or relief demanded, determines the applicability of the statute of limitations. Rito
Cebolla Investment, Ltd. v. Golden West Land Corp., 1980-NMCA-028, 94 N.M. 121,
607 P.2d 659.

Choice of law. — Statutes of limitation are procedural and the law of the forum governs
matters of procedure and New Mexico statutes of limitation apply even if the claim is



governed by another state's substantive law. Nez v. Forney, 1989-NMSC-074, 109 N.M.
161, 783 P.2d 471.

Multiple causes of action. — Where a suit invokes several causes of action, each are
subject to a district statute of limitations and district accrual periods should apply as to
each cause of action, even if the causes of action are derived from a single event. Tiberi
v. CIGNA Corp., 89 F.3d 1423 (10th Cir. 1996).

Law favors right of action rather than right of limitation, since limitation is
procedural, not substantive in nature, and merely bars the remedy by which one party
seeks to enforce his substantive rights; fault of defendant and injustice to plaintiff are
other reasons to favor action and should be the guidelines of public policy. Gaston v.
Hartzell, 1976-NMCA-041, 89 N.M. 217, 549 P.2d 632.

Public policy against stale litigation. — The statutes of limitation announce a public
policy that it is better for the public that some rights be lost than that stale litigation be
permitted, and when the limitation of the liability fixed by the statute is doubtful or
debatable, it should be so construed as not to contravene that policy. Gaston v. Hartzell,
1976-NMCA-041, 89 N.M. 217, 549 P.2d 632.

Stale litigation involves plaintiff who is himself at fault; it does not arise when a
defendant is at fault. Gaston v. Hartzell, 1976-NMCA-041, 89 N.M. 217, 549 P.2d 632.

Accrual from injury, not wrongful act. — A cause of action accrues, for the purpose
of the statutes of limitations, from the injury rather than the wrongful act. Zamora v.
Prematic Serv. Corp., 936 F.2d 1121 (10th Cir. 1991).

Question for court. — Where the facts are not disputed, the question of whether a
case is within the bar of the statute of limitations is one of law for the court. Mantz v.
Follingstad, 1972-NMCA-164, 84 N.M. 473, 505 P.2d 68, overruled on other grounds by
Peralta v. Martinez, 1977-NMCA-040, 90 N.M. 391, 564 P.2d 194.

Applicability of limitations to suit brought by state. — If an action, although brought
in the name of a body corporate or politic, is in reality for the state which is the real party
in interest and the nominal plaintiff has no real interest in the litigation, then the statute
of limitations could not be pleaded against the sovereign; if the suit is brought in the
name of the state, but it is only the nominal party of record and its name is used to
enforce a right which enures solely to the benefit of the body corporate or politic, then
the statute of limitations can be pleaded as a bar to the action. Board of Educ. v.
Standhardt, 1969-NMSC-118, 80 N.M. 543, 458 P.2d 795.

Statutes of limitation ordinarily do not run against the state. N.M. Dep't of Labor v.
Valdez, 136 Bankr. 874 (Bankr. D.N.M. 1992).

Bodies corporate and politic. — The general statutes of limitations (as originally set
out in Laws 1880, ch. 5, and now appearing as 37-1-1 to 37-1-19 NMSA 1978), with few



amendments are applicable in all actions brought by or against bodies corporate or
politic except when otherwise expressly declared. Board of Educ. v. Standhardt, 1969-
NMSC-118, 80 N.M. 543, 458 P.2d 795; Romero v. N.M. Health & Env't Dep't, 1988-
NMSC-073, 107 N.M. 516, 760 P.2d 1282.

This section applies to proceedings in probate court. Bent v. Thompson, 138 U.S.
114,11 S. Ct. 238, 34 L. Ed. 902 (1891); Browning v. Estate of Browning, 1886-NMSC-
022, 3 N.M. (Gild.) 659, 9 P. 677.

Limitations against trust beneficiary. — A statute of limitations does not run between
a trustee and his beneficiary until there has been a repudiation of the constructive trust.
Miller v. Miller, 1971-NMSC-104, 83 N.M. 230, 490 P.2d 672.

Generally the obligation of a trustee to account is not affected by limitations until a
denial or repudiation of the trust. McCallister v. Farmers Dev. Co., 1936-NMSC-006, 40
N.M. 101, 55 P.2d 657.

Action for accounting. — An action for an accounting based on a letter from
defendants allegedly creating an express trust in certain motel property in plaintiff's
favor has been held to be subject to the limitations in this statute. Fidel v. Fidel, 1975-
NMSC-008, 87 N.M. 283, 532 P.2d 579.

Accrual of negligence action. — While the statute of limitations began to run when the
cause of action accrued, there was no cause of action for negligence until there had
been a resulting injury; hence, cause of action arising out of allegedly negligent failure
to furnish liability coverage could only accrue when legal liability materialized, that is,
when suit was filed. Spurlin v. Paul Brown Agency, Inc., 1969-NMSC-061, 80 N.M. 306,
454 P.2d 963.

Accrual of action for breach of indemnity contract. — Where a contract of indemnity
contains a promise to make specified payments, an immediate right of action accrues
upon the failure of the indemnitor to perform, regardless of whether actual damages
have been sustained. Zamora v. Prematic Serv. Corp., 936 F.2d 1121 (10th Cir. 1991).

Certificate of deposit. — The statute of limitations does not begin to run against a
certificate of deposit until presentation and demand of payment. Allison v. First Nat'l
Bank, 1973-NMCA-083, 85 N.M. 283, 511 P.2d 769, rev'd on other grounds, 1973-
NMSC-089, 85 N.M. 511, 514 P.2d 30.

Mortgage sale. — Execution of power of sale in mortgage is not barred by limitation
barring suit or action on the debt or security. Baca v. Chavez, 1927-NMSC-014, 32 N.M.
210, 252 P. 987.

Statute not tolled. — There is no tolling of the six-year statute of limitations during the
days in which the decedent's widow has preferential right to apply for appointment as



administratrix (now personal representive). In re Matson's Estate, 1946-NMSC-028, 50
N.M. 155, 173 P.2d 484).

Stay of discovery in class action proceedings does not toll the statutes of limitations
with respect to claims of a party to the class action. Butler v. Deutsche Morgan Grenfell,
Inc., 2006-NMCA-084, 140 N.M. 111, 140 P.3d 532, cert. denied, 2006-NMCERT-007,
140 N.M. 279, 142 P.3d 360.

Equitable estoppel. — A party may be equitably estopped from asserting a statute-of-
limitations defense if that party's conduct has caused the plaintiff to refrain from filing
action until after the limitations period has expired. In re Drummand, 1997-NMCA-094,
123 N.M. 727, 945 P.2d 457.

The rule of equitable tolling for putative class members during the pendency of a
class certification decision in a class action does not toll the statutes of limitations with
respect to the claims of a third-party plaintiff who was a defendant in the class action
where the class action complaint excluded the third-party plaintiff from the definition of
the class and the third-party defendants of the third-party plaintiff's claims were not
defendants in the underlying class action. Butler v. Deutsche Morgan Grenfell, Inc.,
2006-NMCA-084, 140 N.M. 111, 140 P.3d 532, cert. denied, 2006-NMCERT-007, 140
N.M. 279, 142 P.3d 360.

Discovery rule requires the plaintiff to respond to a motion to dismiss that is
based on the grounds that the plaintiff's claim is time barred, with factual allegations
that, if proven, would demonstrate that if plaintiff had diligently investigated the problem,
plaintiff would have been unable to discover the facts underlying the claim. Butler v.
Deutsche Morgan Grenfell, Inc., 2006-NMCA-084, 140 N.M. 111, 140 P.3d 532, cert.
denied, 2006-NMCERT-007, 140 N.M. 279, 142 P.3d 360.

Discovery rule imposes a duty of inquiry into the causes of an injury when the
plaintiff becomes aware of the injury and a duty to attempt to determine the identity of
the wrongdoer. Butler v. Deutsche Morgan Grenfell, Inc., 2006-NMCA-084, 140 N.M.
111, 140 P.3d 532, cert. denied, 2006-NMCERT-007, 140 N.M. 279, 142 P.3d 360.

Extinguishment of lien. — Lien created by statute authorizing recordation of a
transcript of the docket thereof is a right as distinguished from a remedy, and if the
remedy of foreclosure of the judgment lien prayed for in a counterclaim is barred, the
lien has been extinguished. Pugh v. Heating & Plumbing Fin. Corp., 1945-NMSC-031,
49 N.M. 234, 161 P.2d 714.

Nonclaim statute not a substitute. — The nonclaim statute does not replace the
statute of limitations upon a person's death, and the holder of a note barred by the
general statute cannot rely on the nonclaim statute which has not yet run. In re Matson's
Estate, 1946-NMSC-028, 50 N.M. 155, 173 P.2d 484.



Overpayment on public lands. — The statute of limitation of actions has no
application to proceedings under Laws 1931, ch. 99 (19-7-59 to 19-7-63 NMSA 1978),
and the commissioner of public lands should consider claims filed for refund of
payments erroneously made on account of lease or sale of state lands regardless of
time. 1932 Op. Att'y Gen. No. 32-506.

Law reviews. — For survey, "The Statute of Limitations in Medical Malpractice
Actions,” see 6 N.M.L. Rev. 271 (1976).

For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. Jur. 2d Limitation of Actions § 1
et seq.

Reasonableness of period allowed for existing causes of action by statute reducing
period of limitation, 49 A.L.R. 1263, 120 A.L.R. 758.

Inclusion and exclusion of first and last day for purposes of statute of limitations, 20
A.L.R.2d 1249.

Validity and applicability to existing causes of action not already barred of statute
enlarging period of limitation, 79 A.L.R.2d 1080.

Settlement negotiations as estopping reliance on statute of limitations, 39 A.L.R.3d 127.

Fraud, misrepresentation or deception as estopping reliance on statute of limitations, 43
A.L.R.3d 429.

Which statute of limitations applies to efforts to compel arbitration of a dispute, 77
A.L.R.4th 1071.

What statute of limitations applies to state law action by public sector employee for
breach of union's duty of fair representation, 12 A.L.R.5th 950.

Extensions of time under § 108(a) of the Bankruptcy Code (11 USCS § 108(a)), 80
A.L.R. Fed. 374.

Monetary remedies under § 23 of Consumer Product Safety Act (15 USCS § 2072), 87
A.L.R. Fed. 587.

What statute of limitations applies to action to compel arbitration pursuant to § 301 of
Labor Management Relations Act (29 USCS § 185), 96 A.L.R. Fed. 378.

Statute of limitations in civil actions for damages under the Racketeer Influence and
Corrupt Organizations Act (RICO), 18 U.S.C.A. 88 1961-1968, 156 A.L.R. Fed. 361.



54 C.J.S. Limitations of Actions 88 1 to 31 et seq.

37-1-2. Judgments.

Actions founded upon any judgment of any court of the state may be brought within
fourteen years from the date of the judgment, and not afterward. Actions founded upon
any judgment of any court of record of any other state or territory of the United States,
or of the federal courts, may be brought within the applicable period of limitation within
that jurisdiction, not to exceed fourteen years from the date of the judgment, and not
afterward.

History: Laws 1891, ch. 53, 8§ 2; C.L. 1897, § 2914; Code 1915, § 3347; C.S. 1929, §
83-102; 1941 Comp., § 27-102; 1953 Comp., § 23-1-2; Laws 1965, ch. 282, § 3; 1983,
ch. 259, § 1.

ANNOTATIONS

Saving clauses. — Laws 1983, ch. 259, § 3, provided that nothing in the act shall be
construed to revive a judgment for which the statute of limitation has expired under prior
law.

Limitation not vested right. — A right, fully matured under existing law, to defeat a
debt by plea of the statute of limitations is neither a vested right nor a property right, and
may be taken away at will by the legislature. Orman v. Van Arsdell, 1904-NMSC-024,
12 N.M. 344, 78 P. 48.

Application to pre-1983 judgment. — This section allows a judgment creditor to bring
an action to revive a judgment for a period of 14 years after its entry. Pursuant to 39-1-
20 NMSA 1978, execution may issue at any time within seven years after the rendition
or revival of the judgment. This includes judgments entered prior to the 1983
amendment of this section, which lengthened the original seven-year revival period.
Fischoff v. Tometich, 1991-NMCA-144, 113 N.M. 271, 824 P.2d 1073.

Statutes of limitation are procedural and not substantive in nature and are
governed by the law of the forum. Slade v. Slade, 1970-NMSC-064, 81 N.M. 462, 468
P.2d 627.

Construed in pari materia. — This section and Rule 1-058, N.M.R. Civ. P. (now Rule
1-058 NMRA), shall be read in pari materia. Navajo Dev. Corp. v. Ruidoso Land Sales
Co., Inc., 1977-NMSC-094, 91 N.M. 142, 571 P.2d 409.

Judgment deemed rendered when entered of record. — Within the contemplation of
this section, a judgment is not completely and effectively rendered until it has been
entered of record. Navajo Dev. Corp. v. Ruidoso Land Sales Co., Inc., 1977-NMSC-094,
91 N.M. 142, 571 P.2d 4009.



Domesticated judgment. — When a judgment by a federal bankruptcy court is
domesticated in a district court in New Mexico, that court has jurisdiction to address and
resolve issues concerning the judgment, including revival thereof; however, the district
court lacks jurisdiction if the judgment has not been properly domesticated pursuant to
the Foreign Judgment Act, Section 39-4A-1 NMSA 1978 et. seq. Walter E. Heller W.,
Inc. v. Ditto, 1998-NMCA-068, 125 N.M. 226, 959 P.2d 560, cert. denied, 125 N.M. 147,
958 P.2d 105.

Actions to domesticate a foreign judgment are governed by this section, and as
such these actions must be brought within the applicable period of limitation for foreign
judgments, 14 years. Accordingly, a 1989 judgment on the domestication issue
converted the foreign judgment into a New Mexico judgment from which date the
applicable state statutes of limitations commenced running. Plaintiff's 1992 action for a
charging order based on the 1989 judgment satisfied the three alternative state statutes
of limitations (37-1-4, 39-1-20, 37-1-2 NMSA 1978) and does not force a decision on the
"correct” statute. Galef v. Buena Vista Dairy, 1994-NMCA-068, 117 N.M. 701, 875 P.2d
1132.

Full faith and credit for foreign judgments. — While forum states may apply their
own statutes of limitations for the enforcement of foreign judgments, they must treat
foreign judgments that are revived in the rendering state in the same manner as the
rendering state would treat the revived judgment. Schmierer v. The Tribal Trust, 2018-
NMCA-058, cert. denied.

Where plaintiff filed a petition seeking domestication and enforcement of a California
state court judgment that she obtained in 1989 and revived in 1999, and where the
district court held that New Mexico’s fourteen-year statute for enforcement of a
judgment ran from the date of the California judgment in 1989 making the California
judgment time-barred and not properly subject to domestication, the district court erred
in determining that the petition was time-barred, because regardless of whether the
revival of the California judgment renewed the effectiveness of the California judgment
for an additional period or whether the revival created a new judgment, a renewed or
revived foreign judgment is entitled to full faith and credit. Schmierer v. The Tribal Trust,
2018-NMCA-058, cert. denied.

Limitations of forum on foreign judgment. — The New Mexico statutes of limitation
are applicable to an action on a Kansas judgment for child support. Slade v. Slade,
1970-NMSC-064, 81 N.M. 462, 468 P.2d 627.

Foreclosure of mortgage. — A decree of foreclosure of a mortgage is not such a
judgment as becomes inoperative after seven years from its rendition. Crowell v. Kopp,
1919-NMSC-065, 26 N.M. 146, 189 P. 652.

Enforcing deficiency judgment. — In foreclosure proceedings there is both a decree
of foreclosure and a common-law judgment for the money, and where the right to
enforce the latter is postponed until after sale, and then only for the deficiency,



limitations run only from the date of the ascertainment of the deficiency, and execution
therefor. Kerr v. Hardwick, 1923-NMSC-056, 28 N.M. 602, 216 P. 503.

Child support judgment. — A Kansas judgment for periodic child support payments is
a judgment in installments, each of which becomes vested when due and unpaid, and
the statute of limitations begins to run on each installment at the moment it vests. Slade
v. Slade, 1970-NMSC-064, 81 N.M. 462, 468 P.2d 627.

This section applies to an action to collect accrued and unpaid periodic child support
installments mandated in a New Mexico divorce decree. Britton v. Britton, 1983-NMSC-
084, 100 N.M. 424, 671 P.2d 1135.

Support claim barred. — Where last of minor children for whom support money had
been decreed reach the age of 21 years more than seven years before claim for further
support money was filed against the father's estate, the claim was barred by limitations
prior to the father's death. In re Coe's Estate, 1952-NMSC-078, 56 N.M. 578, 247 P.2d
162.

Claim against estate. — A judgment of allowance of a claim against an estate is not a
complete and effective judgment until the order on the administrator to pay is obtained,
and a procedure to obtain such an order is not an action on such a judgment under this
statute. Gutierrez v. Scholle, 1904-NMSC-022, 12 N.M. 328, 78 P. 50.

Accrued interest on judgment. — A suit for interest accrued on a judgment is a suit
on the judgment itself and governed by the general statute of limitations concerning
judgments unless removed therefrom by some specific statute. Keeter v. Board of Cnty.
Comm'rs, 1960-NMSC-070, 67 N.M. 201, 354 P.2d 135.

Award of discovery sanctions. — Because the award of sanctions is not an action on
the judgment, the court is not limited by the statutory bar of fourteen years and a party
may be held accountable for an abuse of the discovery process under the court's
inherent powers to impose sanctions at any time, subject to constitutional limitations or
equitable defenses. Gonzales v. Surgidev Corp., 1995-NMSC-047, 120 N.M. 151, 899
P.2d 594.

Scire facias to revive a judgment is included in word "action" in this section.
Browne v. Chavez, 181 U.S. 68, 21 S. Ct. 514, 45 L. Ed. 752 (1901).

Scire facias not maintainable after running of statute. — After a judgment is barred
under the statute, a scire facias giving a new right of action and avoiding the statute
cannot be maintained. Browne v. Chavez, 181 U.S. 68, 21 S. Ct. 514, 45 L. Ed. 752
(1901).

Action on a judgment not time barred. — Where defendant entered into a stipulated
judgment for approximately $36,000 in July 1987, and where the 1987 judgment was
eventually transferred to plaintiff, who filed suit on the 1987 judgment in June 2001, in



which judgment was entered in plaintiff's favor in June 2002, and where plaintiff filed suit
on the 2002 judgment in 2009, in which judgment was entered in plaintiff's favor in
September 2009, and where plaintiff filed its "complaint on judgment" stating that it was
the holder of a judgment against defendant and citing to the unpaid 2009 judgment, the
district court erred in dismissing the 2016 lawsuit on the grounds that it was barred by
this section, because New Mexico law permits judgment creditors, during the life of a
judgment, to bring an action upon the judgment and obtain a new judgment upon which
the limitations period will run again; plaintiff's 2016 lawsuit was an action on the 2009
judgment and therefore not barred under this section. Cadle Co. Seavall, 2019-NMCA-
062.

Judgment lien expires with judgment. — The period of limitation applicable to
judgment liens is the seven years provided by this section, with the important
gualification that the enforceability of the judgment lien expires with the judgment upon
which it is founded. Western States Collection Co. v. Shain, 1971-NMSC-102, 83 N.M.
203, 490 P.2d 461.

The lien created by the statute authorizing recordation of a transcript of the docket
thereof is a right as distinguished from a remedy, and if the remedy of foreclosure of the
judgment lien prayed for in a counterclaim is barred, the lien has been extinguished.
Pugh v. Heating & Plumbing Fin. Corp., 1945-NMSC-031, 49 N.M. 234, 161 P.2d 714.

The lien of a money judgment does not continue after the judgment on which it is
founded has become barred, though the statute which provides for creation of the lien is
silent as to any limitation upon such lien. Pugh v. Heating & Plumbing Fin. Corp., 1945-
NMSC-031, 49 N.M. 234, 161 P.2d 714.

When a judgment can no longer be enforced by reason of this section, the judgment
lien, subject perhaps to displacement as to priority of intervening liens or
encumbrances, becomes unenforceable with it. Pugh v. Heating & Plumbing Fin. Corp.,
1945-NMSC-031, 49 N.M. 234, 161 P.2d 714.

Judgment lien barred by limitations remains cloud upon title and a party is entitled
to seek a decree to discharge such cloud. Pugh v. Heating & Plumbing Fin. Corp.,
1945-NMSC-031, 49 N.M. 234, 161 P.2d 714.

Appeal does not toll period for execution upon judgment. — Since an appeal does
not postpone or suspend the operation of the statute of limitations from the date of entry
of a final judgment, unless a supersedeas bond is posted or a stay of enforcement is
ordered by the court, an appeal from a final judgment does not toll the period during
which a judgment holder may execute upon the judgment. Farms v. Carlsbad Riverside
Terrace Apts., Inc., 1984-NMCA-103, 102 N.M. 50, 690 P.2d 1044.

Remarriage of parties tolls statute on divorce judgment. — The running of the
statute on a former wife's action to enforce the judgment entered after her first divorce



was tolled during the remarriage of the parties, the remarriage having been followed by
a second divorce. Dolezal v. Blevins, 1987-NMCA-028, 105 N.M. 562, 734 P.2d 802.

Payment of extinguished lien not condition of quieting title. — Where a judgment
lien has been forfeited through running of the statute of limitations, payment of the
judgment for which the lien on real estate is claimed will not be necessary as a condition
of removing a cloud on the title caused by the record of the lien. Pugh v. Heating &
Plumbing Fin. Corp., 1945-NMSC-031, 49 N.M. 234, 161 P.2d 714.

Cancellation of deed. — Where plaintiff sues to quiet title to land whose title was held
void 15 years earlier, and defendant counterclaims that the deed is void, citing the
previous court proceedings, this section does not apply because defendant's cause of
action is not an action on a judgment, but to cancel a void deed. Gabaldon v. Westland
Dev. Co., 485 F.2d 263 (10th Cir. 1973).

Presence of codebtor bars tolling of statute. — Where one of two cojudgment
debtors remains within the jurisdiction at all times, statute of limitations is not tolled
though the other codebtor is absent from the jurisdiction of the court for a portion of the
seven-year period. Pugh v. Heating & Plumbing Fin. Corp., 1945-NMSC-031, 49 N.M.
234,161 P.2d 714.

Nonresidence as defense to action on foreign judgment. — In an action on a
foreign judgment, where the answer pleads limitations, and the reply sets up
nonresidence as a defense, a judgment entered upon the theory that defendants had
agreed to file an affidavit as to residence, and had failed to do so, was irregular, in that
there is no statute or order of court requiring it. Northcutt v. King, 1917-NMSC-083, 23
N.M. 515, 169 P. 473.

Priority of liens. — Where execution on a judgment was issued four times within a five-
year period although order of revivor was subsequently obtained, the judgment lien did
not become dormant; hence a purchaser at an execution sale less than seven years
after judgment was entitled to priority over purchaser at special master's sale under
judgment docketed subsequently. Otero v. Dietz, 1934-NMSC-084, 39 N.M. 1, 37 P.2d
1110.

Law reviews. — For annual survey of New Mexico law of civil procedure, 19 N.M.L.
Rev. 627 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. Jur. 2d Judgments § 969 et seq.

Death of judgment debtor as affecting running of statute of limitations against judgment,
2 A.L.R. 1706.

Suspension, or removal of bar, of statute of limitations as against judgment, 21 A.L.R.
1038, 166 A.L.R. 768.



Inclusion and exclusion of first and last day for purposes of statute of limitations, 20
A.L.R.2d 1249.

When does statute of limitations begin to run upon an action by subrogated insurer
against third-party tort-feasor, 91 A.L.R.3d 844.

50 C.J.S. Judgments 88 854, 871.

37-1-3. Notes; written instruments; period of limitation;
computation of period.

A. Actions founded upon any bond, promissory note, bill of exchange or other
contract in writing shall be brought within six years.

If the payee of any bond, promissory note, bill of exchange or other contract in
writing enters into any contract or agreement in writing to defer the payment thereof, or
contracts or agrees not to assert any claim against the payor or against the assets of
the payor until the happening of some contingency, the time during the period from the
execution of the contract or agreement and the happening of the contingency shall not
be included in computing the six-year period of limitation provided in this subsection.

B. Actions against any banking or financial organization subject to the provisions of
the Uniform Unclaimed Property Act (1995) [Chapter 7, Article 8A NMSA 1978] founded
upon a bill of exchange shall be brought within ten years.

C. Actions founded upon a traveler's check shall be brought within fifteen years.

History: Laws 1880, ch. 5, 8 3; C.L. 1884, § 1862; C.L. 1897, § 2915; Code 1915, 8
3348; C.S. 1929, § 83-103; Laws 1939, ch. 89, § 1; 1941 Comp., § 27-103; 1953
Comp., 8§ 23-1-3; Laws 1975, ch. 70, 8 1; 2015, ch. 91, § 1.

ANNOTATIONS

Cross references. — For Public Securities Limitation of Action Act, see 6-14-4 NMSA
1978.

For statute of limitations in contracts for sale, see 55-2-725 NMSA 1978.

The 2015 amendment, effective June 19, 2015, removed the reference to "courts not of
record" from the statute providing for limitations on actions based on certain private
instruments; in the catchline, after "instruments”, deleted "judgments of courts not of
record”; in Subsection A, deleted "Those" and added "Actions", after the first occurrence
of "contract in writing", deleted "or upon any judgment of any court not of record" and
added "shall be brought", after the second occurrence of "contract in writing", deleted
"or upon any judgment of any court not of record", after "execution of", deleted "such"
and added "the", after "happening of", deleted "such" and added "the", after "period of



limitation”, deleted "above", and after "provided", deleted "in this subsection”; in
Subsection B, deleted "Those" and added "Actions", after "Uniform", deleted
"Disposition of", after "Act", added "1995", and after "bill of exchange", added "shall be
brought"; and in Subsection C, deleted "Those" and added "Actions”, and after
"traveler’s check", added "shall be brought".

l. GENERAL CONSIDERATION.

Statutes of limitations are procedural and law of forum governs matters of
procedure. Sierra Life Ins. Co. v. First Nat'l Life Ins. Co., 1973-NMSC-079, 85 N.M. 409,
512 P.2d 1245.

Effect of dismissal without prejudice. — A dismissal without prejudice operates to
leave the parties as if no action had been brought at all. Following such dismissal, the
statute of limitations is deemed not to have been suspended during the period in which
the suit was pending. King v. Lujan, 1982-NMSC-063, 98 N.M. 179, 646 P.2d 1243.

Filing of complaint tolls statute. — Filing of the complaint is commencement of the
action which generally tolls the applicable statute of limitations. King v. Lujan, 1982-
NMSC-063, 98 N.M. 179, 646 P.2d 1243.

Contract provisions control. — Provision of fire insurance policy that no suit should
be sustainable thereunder unless commenced within 12 months next after loss
prevailed over this section as to time when suit on policy must be commenced. Electric
Gin Co. v. Firemen's Fund Ins. Co., 1935-NMSC-001, 39 N.M. 73, 39 P.2d 1024.

Insurance policy provision. — Provisions in insurance policies which limit the period
within which suit may be brought after damage occurs are valid and enforceable if the
time period is reasonable. A three-year limit is reasonable, even though the general
limitations period for actions on a contract is six years. Willey v. United Mercantile Life
Ins. Co., 1999-NMCA-137, 128 N.M. 98, 990 P.2d 211.

Discount agreement. — An agreement providing for scheduled discounts dependent
upon future purchases whose dominant objective was to provide a discount schedule, if
sales were made, is not a contract of sale. The limitation of this section controls rather
than Section 55-2-725 NMSA 1978. Data Gen. Corp. v. Communications Diversified,
Inc., 1986-NMSC-088, 105 N.M. 59, 728 P.2d 469.

Extension by guarantor. — Where contract of guaranty appearing on note involved in
foreclosure suit provided that, in consideration of extension of time of payment of note,
payment of note on demand at any time six years from stated date was guaranteed by
the guarantor, such contract of guaranty extended time of payment six years, and sulit
by payee a few months after execution of contract of guaranty was not barred by
limitation. Cullender v. Levers, 1934-NMSC-061, 38 N.M. 436, 34 P.2d 1089.



Effect of verbal promise. — Verbal promise to pay an old debt in monthly installments
in consideration for extension of time for paying balance due was not a new contract
superseding original loan contracts and did not toll running of the statute of limitations.
Petranovich v. Frkovich, 1945-NMSC-037, 49 N.M. 365, 164 P.2d 386.

Written deferral of payments. — Where an agreement is written into promissory notes
that payment is to be deferred for 60 days after demand, the period between their dates
and demand is not to be counted in computing the six-year period of limitation.
Schoonover v. Caudill, 1959-NMSC-030, 65 N.M. 335, 337 P.2d 402.

Effect of nonclaim statute. — The nonclaim statute is not a substitute for the general
statute of limitations as to claims against a decedent's estate and the holder of a
promissory note cannot rely on nonclaim statute where general statute had run but not
the statute of nonclaim. In re Matson's Estate, 1946-NMSC-028, 50 N.M. 155, 173 P.2d
484.

Statute not tolled by performance. — A contract vendee's claim of title, where the
vendee has fully performed and whether or not he or she is in possession, is not cut off
by the running of a statute of limitations. Garcia v. Garcia, 1991-NMSC-023, 111 N.M.
581, 808 P.2d 31.

Statute not tolled by possession. — Possession of mortgaged land by mortgagee
with consent of mortgagor does not toll the statute of limitations; the court will not create
an exception not provided by law. Buss v. Kemp Lumber Co., 1918-NMSC-005, 23 N.M.
567, 170 P. 54.

Equitable estoppel as tolling statute. — The party asserting estoppel must sustain
the burden of showing not only that he failed to discover the cause of action prior to the
running of the statute of limitations, but also that he exercised due diligence and that
some affirmative act of fraudulent concealment frustrated discovery notwithstanding
such diligence. The district court in this case abused its discretion in applying the
doctrine of equitable estoppel to toll the six-year statute of limitations on the breach of
contract claim. The grounds upon which the plaintiffs based their claims were apparent
to them many years prior to filing the 1982 complaint, and they could have commenced
the action within the statutory period. Continental Potash, Inc. v. Freeport-McMoran,
Inc., 1993-NMSC-039, 115 N.M. 690, 858 P.2d 66, cert. denied, 510 U.S. 1116, 114 S.
Ct. 1064, 127 L. Ed. 2d 383 (1994).

In an action for breach of contract, proof that the defendant intended to deceive or delay
the plaintiff or to dissuade him from pursuing legal action was not required for the
plaintiff to claim equitable estoppel. Tiberi v. CIGNA Corp., 89 F.3d 1423 (10th Cir.
1996).

In an action for breach of contract, the defendant's claim that it made no representations
to the plaintiff upon which he could reasonably rely could not be used to prevent the
application of equitable estoppel. Tiberi v. Cigna Corp., 89 F.3d 1423 (10th Cir. 1996).



Nor pending administrator's appointment. — There is no tolling of the six-year
statute of limitations during the time period in which the decedent's widow has
preferential right to apply for appointment as administrator. In re Matson's Estate, 1946-
NMSC-028, 50 N.M. 155, 173 P.2d 484.

Extension letters satisfied tolling provisions. — In a foreclosure action, where
defendant mortgagor (mortgagor), a business corporation, executed a promissory note
made payable to plaintiff trust (trust) and executed a mortgage on a parcel of land
mortgagor owned in favor of the trust to secure the note, and where mortgagor failed to
pay off the balance of the note before it matured and failed to pay the property taxes on
the property resulting in the attachment of a tax lien, and where the New Mexico
department of taxation and revenue sold the property at a public auction to defendant
Landau, and where the trust and mortgagor twice agreed in writing to extend the
maturity date of the promissory note and mortgage to August 17, 2011 and October 25,
2012, respectively, and where in 2017 the trust filed a foreclosure action seeking to
collect the remaining balance of the note and to foreclose on the mortgage, and where
defendant Landau claimed that the trust was barred by the statute of limitations from
foreclosing on the mortgage, the district court did not err in holding that the extension
letters tolled the six-year statute of limitations, because the letters constituted an
agreement in writing to defer payment on the note and mortgage as provided for in
Subsection A of this section. Reynolds Revocable Trust Agreement v. Landau, 2020-
NMCA-036.

Defendants with foreign residence. — This section and 37-1-9 NMSA 1978 apply to
defendants residing in another country at time of and since executing note sued on.
Bunton v. Abernathy, 1937-NMSC-084, 41 N.M. 684, 73 P.2d 810.

Extinguishment of lien. — Lien created by the statute authorizing the recordation of a
transcript of the docket thereof is a right as distinguished from a remedy, and if the
remedy of foreclosure of the judgment lien prayed for in a counterclaim is barred, the
lien has been extinguished. Pugh v. Heating & Plumbing Fin. Corp., 1945-NMSC-031,
49 N.M. 234, 161 P.2d 714.

Il. APPLICABILITY.

Unless a governmental entity directly contracts for a shorter time-to-sue
provision with either the contractor or the surety, a shorter time-to-sue provision
contained in a performance bond is unenforceable. City of Santa Fe v. Travelers Cas. &
Sur. Co., 2010-NMSC-010, 147 N.M. 699, 228 P.3d 483.

Enforceability of time-to-sue provisions in performance bond. — Where a
municipality contracted with a contractor to repair a tank; the contract did not contain a
time-to-sue provision; the contractor obtained a performance bond from the surety
pursuant to Section 13-4-18 NMSA 1978; the performance bond contained a two year
time-to-sue provision; the municipality declared the contractor in default and demanded
performance from the surety; and the municipality sued the surety more than two years



after the municipality declared the default, the two year time-to-sue provision in the
performance bond was unenforceable and the six year statute of limitation applied. City
of Santa Fe v. Travelers Cas. & Sur. Co., 2010-NMSC-010, 147 N.M. 699, 228 P.3d
483.

"Mortgage" is a contract in writing and it falls within the six-year statute. Griffith v.
Humble, 1942-NMSC-006, 46 N.M. 113, 122 P.2d 134.

Land purchase agreement. — Claim arising out of written agreement by defendant
purchasers to pay an additional amount beyond the agreed purchase price for sale of
land within one and one-half years was barred where the action was brought 13 years
after execution of the contract. Romero v. Sanchez, 1974-NMSC-013, 86 N.M. 55, 519
P.2d 291.

Interest coupons. — An action to recover on interest coupons is an action on written
instruments, and the six year, not the four year, limitation applies. Coler v. Board of
Cnty. Comm'rs, 1891-NMSC-024, 6 N.M. 88, 27 P. 619.

City warrants. — It is not error for the court to enter judgment against plaintiff, after
plea of limitations, on petition to fund city warrants, where 10-year delay is not
explained. Miller v. City of Socorro, 1898-NMSC-019, 9 N.M. 416, 54 P. 756; Cross v.
Board of Cnty. Comm'rs, 1898-NMSC-018, 9 N.M. 410, 54 P. 880.

Freight charges. — The limitations for transportation charges on freight moving
intrastate in New Mexico is that provided for written contracts, to wit, six years. 1956
Op. Att'y Gen. No. 56-6417.

Section does not apply to action to recover on deficiency on motor vehicle
installment contract. — Article 2 of the Uniform Commercial Code governs an action
to recover a deficiency after a default on a motor vehicle installment contract; thus, the
statute of limitations is four years. First Nat'l| Bank v. Chase, 1994-NMSC-127, 118 N.M.
783, 887 P.2d 1250.

Failure to service debt. — Action for breach of contract, brought more than six years
after defendant failed to bring certain foreclosure action, was barred where plaintiffs had
had previous notice of defendant's breach. First W. Sav. & Loan Ass'n v. Home Sav. &
Loan Ass'n, 1972-NMCA-083, 84 N.M. 72, 499 P.2d 694.

Failure to pay wages. — In an action to exact a penalty from an employer for failure to
pay wages, the time limitations of 50-4-4 NMSA 1978 control over this section. Spikes v.
Mittry Constr. Co., 295 F.2d 207 (10th Cir. 1961).

Published offer of reward. — An offer by publication of reward for the discovery of the
parties concerned in a murder, while it becomes a contract by performance of the thing
for which the reward was offered, was not a "written contract" within this section.
Cunningham v. Fiske, 1906-NMSC-005, 13 N.M. 331, 83 P. 789.



County bonds. — The six-year statute of limitations did not apply to county bonds
maturing in 1881, where taxes were levied for their payment, and the board of county
commissioners recognized the interest due as a continuing liability before the six years
could attach by authorizing a loan to meet it at maturity. Coler v. Board of Cnty.
Comm'rs, 1891-NMSC-024, 6 N.M. 88, 27 P. 619.

Six-year limitation period governs action on insurance policy. — In an action
brought on an insurance policy, the six-year limitation period of this section, pertaining
to actions brought on a written contract, governs the action. Sandoval v. Valdez, 1978-
NMCA-016, 91 N.M. 705, 580 P.2d 131, cert. denied, 91 N.M. 610, 577 P.2d 1256
(specially concurring opinion).

Claim for breach of contract to procure insurance. — Where there was no written
contract to procure insurance between surplus lines broker and businessman, claim for
breach of contract to procure insurance was governed by the four-year statute of
limitations for unwritten contracts, and the statute of limitations for claims based upon
written contracts does not apply to this claim. Nance v. L.J. Dolloff Assocs., Inc., 2006-
NMCA-012, 138 N.M. 851, 126 P.3d 1215.

Because a binder is a contract of insurance and not a contract for insurance, even if
there is a binder, and thus a written contract, it is not a written contract upon which can
be based a claim for breach of contract. Nance v. L.J. Dolloff Assocs., Inc., 2006-
NMCA-012, 138 N.M. 851, 126 P.3d 1215.

Where uninsured motorist clause in policy. — An insurer under an uninsured
motorist clause in a policy is governed by the contract statute of limitations in this
section. To allow an insurer to lessen the period of time to bring an action on an
insurance policy from six years to one year by means of a contract provision would
thwart the purpose of the insured motorist statute. Sandoval v. Valdez, 1978-NMCA-
016, 91 N.M. 705, 580 P.2d 131, cert. denied, 91 N.M. 610, 577 P.2d 1256 (specially
concurring opinion) Ellis v. Cigna Prop. & Cas. Cos., 1999-NMSC-034, 128 N.M. 54,
989 P.2d 429;.

Subrogated insurer action against uninsured motorist. — Since an insured has a
six year limitation period for suit against the insurance carrier under an uninsured
motorist claim, the subrogated insurance carrier is bound by the same limitation period
as the insured would be if the insured were bringing suit against the uninsured motorist.
Liberty Mut. Ins. Co. v. Warren, 1995-NMCA-009, 119 N.M. 429, 891 P.2d 570.

1. ACCRUAL OF CAUSE OF ACTION.
Accrual at time of breach. — A cause of action for a breach of contract accrues at the

time of the breach. Jeffers v. Butler, 762 F. Supp. 308 (D.N.M. 1990), aff'd, 931 F.2d 62
(10th Cir. 1991).



Accrual at time of breach. — Where the parties were in negotiations over the value of
an underinsured motorist claim, in compliance with the insurance contract, during the
six-year limitations period for bringing contract actions, as long as negotiations in
compliance with the insurance contract were ongoing, there was no breach of contract
and the six-year limitations period did not begin to run on the breach of contract claim.
Brooks v. State Farm Ins. Co., 2007-NMCA-033, 141 N.M. 522, 154 P.3d 697.

Accrual from injury, not wrongful act. — A cause of action accrues, for the purpose
of the statutes of limitations, from the injury rather than the wrongful act. Zamora v.
Prematic Serv. Corp., 936 F.2d 1121 (10th Cir. 1991).

Cashier's check. — Statute of limitations on cashier's check begins running on date
issued not on the date checks were presented for payment. First Nat'l Bank v. Allison,
1973-NMSC-089, 85 N.M. 511, 514 P.2d 30.

Note payable on demand starts statute running from its date. Schoonover v.
Caudill, 1959-NMSC-030, 65 N.M. 335, 337 P.2d 402.

Promissory note. — The statute of limitations commences to run against a cause of
action on a note upon default in payment of interest, where the note provides that upon
default in interest the principal sum becomes due and collectible. Heisel v. York, 1942-
NMSC-009, 46 N.M. 210, 125 P.2d 717; Buss v. Kemp Lumber Co., 1918-NMSC-005,
23 N.M. 567, 170 P. 54.

Under contract obligations payable by installments, the statute begins to run only
with respect to each installment when due. The statute begins to run with respect to the
whole indebtedness only from the date of an exercise of the option to declare the whole
indebtedness due. Welty v. Western Bank, 1987-NMSC-066, 106 N.M. 126, 740 P.2d
120.

When exercising an option in an installment contract to declare the whole
indebtedness due. — Where plaintiff bank, in February 2016, brought a second
foreclosure action against homeowners who defaulted on a mortgage loan in October
2008, following dismissal of its first foreclosure action, which was filed in October 2009
and where bank exercised an option under the note to accelerate and declare
immediately payable and due the full amount of the principal and all interest still owed
under the note, and where homeowners filed for bankruptcy three times between 2011
and 2012, the third of which resulted in a discharge order, the district court erred in
dismissing bank's entire foreclosure claim as barred by the six-year statute of
limitations, because in the context of an installment contract, like the note in this case,
the statute would have begun to run with respect to the whole indebtedness only from
the date of an exercise of the option to declare the whole indebtedness due, and
pursuant to 37-1-12 NMSA 1978, the statute of limitations for its claim for the
accelerated balance as of October 2009 was tolled during the periods in which
homeowners' three bankruptcies were pending in federal bankruptcy court as a result of
automatic stays. LSF9 Master Participation Trust v. Sanchez, 2019-NMCA-055.



Contract of indemnity. — Where a contract of indemnity contains a promise to make
specified payments, an immediate right of action accrues upon the failure of the
indemnitor to perform, regardless of whether actual damages have been sustained.
Zamora v. Prematic Serv. Corp., 936 F.2d 1121 (10th Cir. 1991).

Certificates of deposit. — The statute of limitations does not begin to run against a
certificate of deposit, until it has been presented to the bank with a demand of payment
and a refusal. Bank of Commerce v. Harrison, 1901-NMSC-014, 11 N.M. 50, 66 P. 460.

The statute of limitations begins to run against the depositor of certificate of deposit at
the time when demand for payment is made. Luna v. Montoya, 1919-NMSC-054, 25
N.M. 430, 184 P. 533).

Guaranty contract. — Statute of limitations does not run against a guarantor until
default of his principal. Cullender v. Levers, 1934-NMSC-061, 38 N.M. 436, 34 P.2d
1089.

County warrants. — Where a county has issued a warrant for feeding prisoners, drawn
upon the treasurer, and one year later the holder presented it to the commissioners to
exchange for bonds, and it was endorsed "presented but not refunded," and signed by
the clerk, this is not a presentment for and refusal of payment; the holder of the warrant
may not then claim that the right of action has not accrued until suit is begun nine years
after the drawing of the warrant. Cross v. Board of Cnty. Comm'rs, 1898-NMSC-018, 9
N.M. 410, 54 P. 880.

Accounting under trust. — Any cause of action under a letter allegedly creating an
express trust in certain motel property in favor of plaintiff arose at the time of the sale or
sales of the property, and at that time, if not before, any right plaintiff might have had to
an accounting came into existence; since there was no evidence of fraudulent
concealment by defendants, the six-year statute of limitations barred plaintiff's action.
Fidel v. Fidel, 1975-NMSC-008, 87 N.M. 283, 532 P.2d 579.

Reformation of deeds. — Where two brothers operated a farm as partners, but
property purchased in 1950 and 1957 was recorded in only one brother's name, the
limitations period to reform the deeds did not begin to run until the brother in whose
name the property was held repudiated the partnership agreement. Bassett v. Bassett,
1990-NMSC-070, 110 N.M. 559, 798 P.2d 160.

Broker's commission. — Where contract for payment of real estate broker's
commission was entered into more than six years before filing of suit, but commission, if
any, would not become due until title to the acreage was obtained by defendant, time
elapsing between the making of the contract and the happening of the condition when
performance became due was not to be counted. Harp v. Gourley, 1961-NMSC-026, 68
N.M. 162, 359 P.2d 942.



Suspension during period where no action possible. — A real estate contract
provided that, should the purchaser continue in default for 30 days after written demand
for payment, the seller could terminate the contract. Since no action on the contract was
possible until 30 days after a notice of default, the statute of limitations was suspended
for 30 days following the notice. Welty v. Western Bank, 1987-NMSC-066, 106 N.M.
126, 740 P.2d 120.

Demand guaranty. — The statute of limitations on a demand guaranty begins to run
when demand is made upon the guarantor. Western Bank v. Franklin Dev. Corp., 1991-
NMSC-009, 111 N.M. 259, 804 P.2d 1078.

Uninsured motorist coverage. — The limitations period on the claim of an insured
against his uninsured motorist carrier for injuries sustained while occupying an
automobile not owned by him does not begin to run until his claim against the
automobile's insurer is finally adjudicated. Ellis v. Cigna Prop. & Cas. Cos., 1999-
NMSC-034, 128 N.M. 54, 989 P.2d 429.

Written account. — If a written contract is an account, the four-year limitation of 37-1-4
NMSA 1978 applies; hence, despite written agreements by hospital patients to be
responsible for payment of their accounts, these accounts would still be subject to a
four-year limitation. 1970 Op. Att'y Gen. No. 70-25.

Law reviews. — For article, "Attachment in New Mexico - Part |," see 1 Nat. Resources
J. 303 (1961).

For comment, "Commercial Law - Uniform Commercial Code - Sale of Goods," 8 Nat.
Resources J. 176 (1968).

For comment, "Negotiable Instruments - A Cause of Action on a Cashier's Check
Accrues from the Date of Issuance,” see 4 N.M.L. Rev. 253 (1974).

For annual survey of New Mexico law relating to civil procedure, see 12 N.M.L. Rev. 97
(1982).

For annual survey of commercial law in New Mexico, see 18 N.M.L. Rev. 313 (1988).
For annual survey of New Mexico law of civil procedure, 19 N.M.L. Rev. 627 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 12 Am. Jur. 2d Bills and Notes 8§ 1035
to 1056; 51 Am. Jur. 2d Limitations of Actions §8 92 to 99, 126 to 134.

When statute of limitations begins to run in favor of drawer of check, 4 A.L.R. 881.

Statute of limitations as applied to certificate of deposit, 23 A.L.R. 7, 128 A.L.R. 157.



Avalilability of statute, and time when it begins to run, where one assumes and agrees to
pay another's debt, 31 A.L.R. 1056.

Acceleration provision in note or mortgage as affecting the running of the statute of
limitations, 34 A.L.R. 897, 161 A.L.R. 1211.

Action by or in behalf of creditors of a corporation on unpaid stock or subscription, 35
A.L.R. 832.

When statute of limitations begins to run against action to recover interest, 36 A.L.R.
1085.

Purchase subject to mortgage as removing or interrupting defense of statute of
limitations as against mortgage, 48 A.L.R. 1320.

Grantee's assumption of mortgage indebtedness by deed as simple contract or
specialty within statute of limitations, 51 A.L.R. 981.

When statute of limitations begins to run against warrant of municipal or quasi-municipal
corporation, 56 A.L.R. 830.

Posting of notice or other steps preliminary to nonjudicial foreclosure of mortgage as
tolling statute of limitations as against grantee of mortgaged premises, 122 A.L.R. 938.

Statute of limitations as affecting suit to enforce mortgage or lien securing debt payable
in installments, 153 A.L.R. 785.

When statute of limitations begins to run against action on written contract which
comtemplates on actual demand, 159 A.L.R. 1021.

Acceleration provision as affecting running of limitations, 161 A.L.R. 1211.
Contract in writing within statute of limitations, what constitutes, 3 A.L.R.2d 809.

What period of limitations governs in an action against a public officer and a surety on
his official bond, 18 A.L.R.2d 1176.

Action by passenger against carrier for personal injuries as based on contract or on tort,
with respect to application of statutes of limitations, 20 A.L.R.2d 331.

Entry or indorsement by creditor on note, bond or other obligation as evidence of part
payment which will toll the statute of limitations, 23 A.L.R.2d 1331.

Estoppel to rely on statute of limitations, 24 A.L.R.2d 1413.



When statute of limitations begins to run against note payable on demand, 71 A.L.R.2d
284.

Validity of contractual time period, shorter than statute of limitations, for bringing action,
6 A.L.R.3d 1197.

When does statute of limitations begin to run upon an action by subrogated insurer
against third-party tort-feasor, 91 A.L.R.3d 844.

Statute of limitations as bar to arbitration under agreement, 94 A.L.R.3d 533.
Limitation of action against insurer for breach of contract to defend, 96 A.L.R.3d 1193.

Debtor's restrictive language accompanying part payment as preventing interruption of
statute of limitations, 10 A.L.R.4th 932.

Statutes of limitation: actions by purchasers or contractees against vendors or
contractors involving defects in houses or other buildings caused by soil instability, 12
A.L.R.4th 866.

When statute of limitations commerces to run on automobile no-fault insurance personal
injury claim, 36 A.L.R.4th 357.

When statute of limitations commences to run on right of partnership accounting, 44
A.L.R.4th 678.

When statute of limitations commences to run as to cause of action for wrongful
discharge, 19 A.L.R.5th 439.

Modern status of the application of "discovery rule" to postpone running of limitations
against actions relating to breach of building and construction contracts, 33 A.L.R.5th 1.

Insurer’s waiver of defense of statute of limitations, 104 A.L.R.5th 331.
Limitations of actions applicable to action by trustees of employee benefit plan to
enforce delinquent employer contributions under ERISA (29 USCS § 1132(a)), 90
A.L.R. Fed. 374.

17A C.J.S. Contracts § 531; 54 C.J.S. Limitations of Actions 88 56, 59, 63, 149 to 152.

37-1-4. [Accounts and unwritten contracts; injuries to property;
conversion; fraud; unspecified actions.]

Those founded upon accounts and unwritten contracts; those brought for injuries to
property or for the conversion of personal property or for relief upon the ground of fraud,
and all other actions not herein otherwise provided for and specified within four years.



History: Laws 1880, ch. 5, § 4; C.L. 1884, § 1863; C.L. 1897, § 2916; Code 1915, §
3349; C.S. 1929, § 83-104; 1941 Comp., § 27-104; 1953 Comp., § 23-1-4.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For limitation on action for damages for injuries to person or
reputation, see 37-1-8 NMSA 1978.

For limitations on wrongful death actions, see 41-2-2 NMSA 1978.
For limitations on actions to recover gambling losses, see 44-5-3 NMSA 1978.
For limitations on enforcement of mechanics' liens, see 48-2-10 NMSA 1978.

For limitations on actions to enforce liens on oil and gas wells and pipelines, see 70-4-7
NMSA 1978.

l. GENERAL CONSIDERATION.

Equitable tolling. — Equitable tolling doctrine does not apply where class actions
against firm were alleged to have been initiated after limitations periods governing
investor's claims had run. Ballen v. Prudential Bache Sec., Inc., 23 F.3d 335 (10th Cir.
1994).

Determination of fraudulent intent. — Where, in suit to cancel deed and settlement
agreement entered into prior to divorce for lack of consideration, the only possible
defense is the statute of limitations, or laches, to establish which the burden rested
upon the defendant husband, trial court should determine, first, whether husband at
time of execution of the deed and the agreement held a fraudulent intent not to perform
on his part, and, second, when the wife first discovered this fraud. Primus v. Clark,
1944-NMSC-030, 48 N.M. 240, 149 P.2d 535.

Filing as conditional tolling of statute. — The filing of the complaint one week before
the asserted cause of action would be barred by this section did not toll that statute
where service of process was not procured for over 13 months, for although the act of
filing a complaint usually conditionally suspends the statute of limitations, New Mexico
has recognized the need for good faith in the filing of actions and of due diligence in the
issuance of process in order to toll the statute of limitations; defendant's failure to issue
process for over 13 months indicates a continued lack of reasonable diligence, an
essential to the effective suspension of the statute of limitations. Murphy v. Citizens
Bank, 244 F.2d 511 (10th Cir. 1957).



Abandonment of suit not shown. — While conduct of a plaintiff subsequent to a
timely filing of complaint may constitute an abandonment of the action, failure to procure
service of summons for slightly more than 60 days after the expiration of the period of
limitation does not in itself constitute lack of due diligence or show abandonment of the
cause of action. Isaacks v. Jeffers, 144 F.2d 26 (10th Cir.), cert. denied, 323 U.S. 781,
65 S. Ct. 270, 89 L. Ed. 624 (1944).

Service timely. — Where complaint was filed before period of limitations had expired,
though process was not actually served until slightly more than 60 days after expiration
of four years from the accrual of the action, the action was timely brought and running of
the statute was interrupted. Isaacks v. Jeffers, 144 F.2d 26 (10th Cir.), cert. denied, 323
U.S. 781, 65 S. Ct. 270, 89 L. Ed. 624 (1944).

Computing timeliness. — When appellant filed suit herein exactly four years from the
date of decedent's death, his claim was timely filed within the four years required by this
section as under former 12-2-2 NMSA 1978 (see now 12-2A-7 NMSA 1978) in
computing time, the first day is excluded and the last included unless the last falls on
Sunday, in which case, the time prescribed is extended to include the whole of the
following Monday. Skarda v. Skarda, 1975-NMSC-028, 87 N.M. 497, 536 P.2d 257.

Laches. — The four elements necessary to establish laches are: (1) conduct of the
defendant giving rise to a situation for which the plaintiff seeks a remedy; (2) delay by
the plaintiff in asserting his rights, though he has notice or knowledge of the defendant's
conduct and has had the opportunity to institute suit; (3) lack of knowledge or notice on
the defendant's part that the plaintiff would assert the right on which he bases his suit;
and (4) injury or prejudice to the defendant should the plaintiff be accorded relief or the
suit is not held to be barred. McCabe v. Hawk, 1982-NMCA-039, 97 N.M. 622, 642 P.2d
608, cert. denied, 98 N.M. 50, 644 P.2d 1039.

Relation back of amendments to complaint. — Where original complaint, filed before
running of the statute, and amendments thereof filed after the period had run, all
centered around the same transaction, the handling of certain branded cattle, the only
difference being that in the earlier pleadings plaintiff also sought an accounting from
others than the defendant, the last amended complaint dated back to the filing of the
original complaint so that the statute constituted no bar. Isaacks v. Jeffers, 144 F.2d 26
(10th Cir.), cert. denied, 323 U.S. 781, 65 S. Ct. 270, 89 L. Ed. 624 (1944).

Effect of verbal promise. — Verbal promise to pay an old debt in monthly installments
in consideration for extension of time for paying balance due was not a new contract
superseding original loan contract and did not toll running of the statute of limitations.
Petranovich v. Frkovich, 1945-NMSC-037, 49 N.M. 365, 164 P.2d 386.

Verbal promise to use monthly rentals from garage and filling station until their sale to
pay on loan contracts, and payment of balance from sale proceeds, was without
consideration and invalid since it amounted to an extension of time for repayment of



loan as to which there was an existing obligation to pay. Petranovich v. Frkovich, 1945-
NMSC-037, 49 N.M. 365, 164 P.2d 386.

Extinguishment of lien. — Lien created by the statute authorizing the recordation of a
transcript of the docket thereof is a right as distinguished from a remedy, and if the
remedy of foreclosure of the judgment lien prayed for in a counterclaim is barred, the
lien has been extinguished. Pugh v. Heating & Plumbing Fin. Corp., 1945-NMSC-031,
49 N.M. 234, 161 P.2d 714.

Foreign judgments later domesticated. — Actions to domesticate a foreign judgment
are governed by 37-1-2 NMSA 1978, and as such these actions must be brought within
the applicable period of limitation for foreign judgments. Accordingly, a 1989 judgment
on the domestication issue converted the foreign judgment into a New Mexico judgment
from which date the applicable state statutes of limitations commenced running.
Plaintiff's 1992 action for a charging order based on the 1989 judgment satisfied the
three alternative state statutes of limitations (37-1-4, 39-1-20, 37-1-2 NMSA 1978) and
does not force a decision on the "correct" statute. Galef v. Buena Vista Dairy, 1994-
NMCA-068, 117 N.M. 701, 875 P.2d 1132.

Il. APPLICABILITY.
A. IN GENERAL.

The four-year statute of limitations does not apply to a division of undivided
retirement benefits under Section 40-4-20 NMSA 1978. Gilmore v. Gilmore, 2010-
NMCA-013, 147 N.M. 625, 227 P.3d 115.

Trade Practices and Frauds Act. — The four-year statute of limitations applies to the
private right of action under the Trade Practices and Frauds Act, 59A-16-1 NMSA 1978.
Martinez v. Cornejo, 2009-NMCA-011, 146 N.M. 223, 208 P.3d 443, cert. denied, 2009-
NMCERT-001, 145 N.M. 655, 203 P.3d 870.

Statutes of limitations apply to both complaints and counterclaims, whether they
be compulsory or permissive. Hartford v. Gibbons & Reed Co., 617 F.2d 567 (10th Cir.
1980).

Appointment of receiver did not revive a stale state law claim. FDIC v. Schuchmann,
319 F.3d 1247 (10th Cir. 2003).

Nature of right dispositive. — The nature of the right sued upon, and not the form of
action or relief demanded, determines the applicability of the statute of limitations.
Taylor v. Lovelace Clinic, 1967-NMSC-234, 78 N.M. 460, 432 P.2d 816.

Subrogated insurer's action against third-party tortfeasor. — When a workers'
compensation insurer settles with an injured worker, receives an assignment of his
negligence cause of action to the extent of the payment, and seeks reimbursement from



a third party, the relevant statute of limitations is not this section (four-year period),
which governs unspecified actions, but § 37-1-8 (three-year period), which governs
actions for personal injury, which begins to run on a subrogated insurer's action against
a third-party tortfeasor at the same time that the statute of limitations would begin to run
on an action by the insured, or his personal representative in the event of the death of
the insured. American Gen. Fire & Cas. Co. v. J.T. Constr. Co., 1987-NMCA-094, 106
N.M. 195, 740 P.2d 1179.

Tort of misappropriation of likeness, which occurs when someone appropriates to his
own use or benefit the name or likeness of another, is a property claim governed by this
section. Benally v. Hundred Arrows Press, Inc., 614 F. Supp. 969 (D.N.M. 1985), rev'd
on other grounds sub nom. Benally v. Amon Carter Museum of W. Art, 858 F.2d 618
(10th Cir. 1988).

"Account" defined. — A mutual, open, current account of which the law takes
cognizance in determining the rights and liabilities of debtor and creditor litigants in
apparent qualification of the statute of limitations may be defined as an account usually
and properly kept in writing, wherein are set down by express or implied agreement of
the parties concerned a connected series of debit and credit entries of reciprocal
charges and allowances. Gentry v. Gentry, 1955-NMSC-055, 59 N.M. 395, 285 P.2d
503.

Open account shown. — Where there is a record of a connected series of debit and
credit entries and a continuation of a related series, along with evidence that the amount
claimed to be due by plaintiff and defendant's payments thereon were intended by the
parties as the beginning of a connected or related series, there was a mutual open
account, and the four-year limitation period commenced with the last entry thereon.
Hunt Process Co. v. Anderson, 455 F.2d 700 (10th Cir. 1972).

Loans not transformed to account. — The fact that defendant makes payments to
plaintiff on loans works no change in the nature of plaintiff's rights or defendant's
liability; it does not create an open current account between the parties. Gentry v.
Gentry, 1955-NMSC-055, 59 N.M. 395, 285 P.2d 503.

"Other actions". — It was intended that actions on constructive trusts should be
included within the all-inclusive words, "and all other actions not herein otherwise
provided for and specified within four years," of this section. Reagan v. Brown, 1955-
NMSC-064, 59 N.M. 423, 285 P.2d 789.

Prior to the 1988 enactment of 52-2-14 NMSA 1978, there was no specific period of
limitations for actions against the Subsequent Injury Fund contained in the Subsequent
Injury Act (52-2-1 to 52-2-13 NMSA 1978), and an employer's claim for reimbursement
from the fund was not sufficiently analogous to a claim for personal injuries so as to
justify invocation of the statute of limitations (37-1-8 NMSA 1978) on this theory.
Therefore, the four-year limitations period in 37-1-4 NMSA 1978 for "all other actions not
... otherwise provided for and specified" was the applicable statute. Hernandez v. Levi



Strauss, Inc., 1988-NMCA-075, 107 N.M. 644, 763 P.2d 78 (Subsequent Injury Act
repealed).

Section has application to ordinary action based upon fraud, such as suits to
rescind contracts brought about by false representations of the defendant; it has no
application to suits in which the fraud charged is a collateral matter. Trujillo v. Padilla,
1968-NMSC-090, 79 N.M. 245, 442 P.2d 203.

No application to collateral fraud. — This section does not apply to suits wherein the
fraud charged is collateral in nature, but applies only to the ordinary action based on
fraud, such as suits to rescind contracts which are the result of false representations by
the defendant. Lotspeich v. Dean, 1949-NMSC-054, 53 N.M. 488, 211 P.2d 979.

Applicability to duress. — In an action to cancel a contract because of alleged duress,
the same statute of limitations applies as controls in actions based on alleged fraud.
Taylor v. Lovelace Clinic, 1967-NMSC-234, 78 N.M. 460, 432 P.2d 816.

Declaratory actions are governed by same limitations applicable to other forms of
relief. Taylor v. Lovelace Clinic, 1967-NMSC-234, 78 N.M. 460, 432 P.2d 816.

Action for establishing paternity. — Trial court's sua sponte application of this section
in an action to establish paternity was not error, despite the fact that the father never
pled, presented evidence or argument, or requested a finding of fact dealing with this
section, although the father did specifically present a statute of limitations defense by
way of argument for the application of the prior Bastardy Statute, which was previously
declared to be unconstitutional. Padilla v. Montano, 1993-NMCA-127, 116 N.M. 398,
862 P.2d 1257.

Applicability in federal court. — The law of New Mexico governs as to the time within
which an action must be commenced when brought in federal court of that state, but the
manner in which actions are commenced, when actions are deemed to have begun, the
manner and method of serving process, all relate to procedure and are governed by the
law of the forum. Isaacks v. Jeffers, 144 F.2d 26 (10th Cir.), cert. denied, 323 U.S. 781,
65 S. Ct. 270, 89 L. Ed. 624 (1944).

Statute of limitations applicable to 42 U.S.C. § 1983 actions. — An action under 42
U.S.C. § 1983 for excessive use of force during an arrest is not governed by the
limitations on actions contained in the Tort Claims Act but by the general statutory
limitations on actions for personal injury, 37-1-8 NMSA 1978, or for miscellaneous
claims, this section. Gunther v. Miller, 498 F. Supp. 882 (D.N.M. 1980).

Section 41-4-15 NMSA 1978 applicable to claims under 42 U.S.C. § 1983. — The
two-year period under 41-4-15 NMSA 1978 is the applicable limitation period to claims
under the Federal Civil Rights Act, 42 U.S.C. § 1983. DeVargas v. State ex rel. New
Mexico Dep't of Cors., 1981-NMCA-109, 97 N.M. 447, 640 P.2d 1327 (overruled by
Newcomb v. Ingle, 827 F.2d 675 (10th Cir. 1987)).



Application to claim against subsequent injury fund. — An employer's claim against
the subsequent injury fund which accrued prior to the effective date of former 52-2-14
NMSA 1978, was governed by the four-year limitations period provided for in this
section and not the two-year limitations period provided for in former 52-2-14 NMSA
1978. Kennecott Copper Corp. v. Chavez, 1992-NMCA-005, 113 N.M. 504, 828 P.2d
416 (Subsequent Injury Act repealed).

Suits to divide personalty. — The four-year statute of limitations of this section applies
to suits to divide personal property brought under 40-4-20 NMSA 1978. Plaatje v.
Plaatje, 1981-NMSC-040, 95 N.M. 789, 626 P.2d 1286.

Receipt of payments for military retirement. — The statute of limitations applicable to
the receipt of payments for military retirement is a four-year statute, this section, and it
runs from the date of each installment of military retirement. Berry v. Meadows, 1986-
NMCA-002, 103 N.M. 761, 713 P.2d 1017.

Deceit by attorney. — This section applied to a claim against an attorney for deceit.
Duncan v. Campbell, 1997-NMCA-028, 123 N.M. 181, 936 P.2d 863, cert. denied, 123
N.M. 168, 936 P.2d 337.

Claim for breach of contract to procure insurance. — Where there was no written
contract to procure insurance between surplus lines broker and businessman, claim for
breach of contract to procure insurance was governed by the four-year statute of
limitations for unwritten contracts, and the statute of limitations for claims based upon
written contracts does not apply to this claim. Nance v. L.J. Dolloff Assocs., Inc., 2006-
NMCA-012, 138 N.M. 851, 126 P.3d 1215.

Claims for violations of statutes. — Claims founded on violations of statutes fall
within "other unspecified actions" under the four-year statute of limitations set forth in
this section. Nance v. L.J. Dolloff Assocs., Inc., 2006-NMCA-012, 138 N.M. 851, 126
P.3d 1215.

Negligent misrepresentation. — Where claim of negligent misrepresentation arises
from the common-law obligations among the parties, not from a contract, this claim
cannot be viewed as being founded on a written contract, and it is governed either by
the four-year statute of limitations in this section or by the three-year statute of
limitations applicable to negligence actions in 37-1-8 NMSA 1978. Nance v. L.J. Dolloff
Assocs., Inc., 2006-NMCA-012, 138 N.M. 851, 126 P.3d 1215.

Actual injury to limited partner. — Where plaintiff invested in a limited partnership
based on accountant's advice, her cause of action for accountant malpractice based on
the investment accrued when she received notice of Final Partnership Administrative
Adjustment (FPAA) from the Internal Revenue Service; the FPAA is the functional
equivalent of an individual IRS tax deficiency notice and constitutes actual injury to a
partner in a limited partnership. Wiste v. Neff & Co., 1998-NMCA-165, 126 N.M. 232,
967 P.2d 1172, cert. denied, 126 N.M. 534, 972 P.2d 353.



B. ACTIONS BY STATE OR PUBLIC BODY.

Improper venue as negligence in prosecution. — An original suit does not fail for
negligence in its prosecution when it is filed in an improper venue. A second suit filed in
the proper venue is a continuation of the first action. AMICA Mut. Ins. Co. v. McRostie,
2006-NMCA-046, 139 N.M. 486, 134 P.3d 773, cert. denied, 2006-NMCERT-004, 139
N.M. 429, 134 P.3d 120.

Statute of limitations does not run against the state. Board of Educ. v. Standhardt,
1969-NMSC-118, 80 N.M. 543, 458 P.2d 795.

The state was not barred by the statute of limitations from intervening in a suit to compel
compliance with 47-6-1 NMSA 1978 et seq. Even if the county, the original plaintiff, was
barred by the limitations period, the state's status as a "real party in interest" precluded
dismissal of the suit. State ex rel. Stratton v. Alto Land & Cattle Co., 1991-NMCA-146,
113 N.M. 276, 824 P.2d 1078.

Statute may run against localities. — Statutes of limitations do not run against the
state unless the statute expressly includes the state or does so by clear implications,
but will run against county and other political subdivisions, including school districts,
unless such may be deemed to be an arm of the state because of the particular
governmental functions or purposes involved. Board of Educ. v. Standhardt, 1969-
NMSC-118, 80 N.M. 543, 458 P.2d 795.

Actions by municipal corporations. — The plea of the statute of limitations is no
defense to actions by counties or municipal corporations involving public rights, such as
taxation, unless the statute expressly so provides, and our statute contains no such
provision. Hagerman v. Territory, 1901-NMSC-020, 11 N.M. 156, 66 P. 526.

Statute of limitations applies to actions by municipalities to enforce municipal liens.
Hurley v. Village of Ruidoso, 2006-NMCA-041, 139 N.M. 306, 131P.3d 693.

Special assessments. — The four-year statute of limitations applies and runs against
special assessments for street paving obligations, since such assessments are not
levied for governmental purposes and are not "taxes," and actions to foreclose such
improvement assessment liens are barred where for nearly six years there has been
default in payment of annual installments. Altman v. Kilburn, 1941-NMSC-023, 45 N.M.
453, 116 P.2d 812.

School board as real party in interest. — If a school district or board of education has
the power or duty to contract, lease, issue bonds, sue and be sued and hold both real
and personal property then it is a body corporate and politic, and where the obligation
sued upon is one owed solely to the school district as administered by the board of
education, it is the real party in interest and the statute of limitations may run against it.
Board of Educ. v. Standhardt, 1969-NMSC-118, 80 N.M. 543, 458 P.2d 795.



Statute does not run against directors of state insane asylum (now state
hospital). Directors of Insane Asylum v. Boyd, 1932-NMSC-053, 37 N.M. 36, 17 P.2d
358.

C. ACTIONS BARRED.

Trusts founded on verbal agreements. — This limitation applies to equitable actions
on trusts founded on verbal agreements or unwritten contracts when the defendant has
not fraudulently concealed his cause of action, or the existence thereof. Patterson v.
Hewitt, 1901-NMSC-012, 11 N.M. 1, 66 P. 552, aff'd, 195 U.S. 309, 25 S. Ct. 35, 49 L.
Ed. 214 (1904).

Breach of warranty or products liability claim was barred by the four-year statute of
limitation. Standhardt v. Flintkote Co., 1973-NMSC-040, 84 N.M. 796, 508 P.2d 1283.

Setting aside probated will. — Under the laws of the territory of New Mexico, a
judgment of a probate court in that territory admitting a will to probate could not be
annulled by the same court in a proceeding instituted by an heir more than 20 years
after the original judgment was rendered and more than four years after the heir
became of age. Bent v. Thompson, 138 U.S. 114, 11 S. Ct. 238, 34 L. Ed. 902 (1891).

Association membership. — Where plaintiff acquired whatever right he had to
membership in cooperative association no later than 1956 by his own testimony, at
which time he was rejected, the four-year limitation period provided in this section for
the bringing of his suit to compel his acceptance to membership had expired long before
the filing of his complaint in intervention. Moya v. Chilili Coop. Ass'n, Inc., 1974-NMSC-
100, 87 N.M. 99, 529 P.2d 1220, cert. denied, 421 U.S. 965, 95 S. Ct. 1954, 44 L. Ed.
2d 452 (1975).

Legal malpractice suit barred where discoverable more than four years prior to
filing of complaint. — Where the harm or damage from an alleged legal malpractice in
drafting and supervising the execution of a will arose at the time the testatrix died,
although the cause of action did not accrue until the harm or damage was ascertainable
or discoverable, the executrix was in a position to ascertain or discover the harm or
damage to her as a result of the alleged defect in the execution of the decedent's will
each time she changed attorneys and also at the time the court set aside the order
admitting the will to probate. So, if the executrix had a cause of action against her
attorney, it was ascertainable or discoverable more than four years before she filed her
complaint, the four-year statute of limitations had elapsed and the executrix's complaint
was properly dismissed. Jaramillo v. Hood, 1979-NMSC-068, 93 N.M. 433, 601 P.2d 66.

Where plaintiff knew all the facts underlying his claim for legal malpractice more than
four years before filing suit, the claim was time barred under both this section and 37-1-
8 NMSA 1978. Delta Automatic Sys., Inc. v. Bingham, 1999-NMCA-029, 126 N.M. 717,
974 P.2d 1174, cert. denied, 126 N.M. 532, 972 P.2d 351.



Malpractice action against accountant for failure to file corporate tax returns was
barred under this section where the taxpayer hired a new accountant who told him
more than four years before the action was commenced that the returns in question had
not been filed, regardless of the fact that the taxpayer did not receive an IRS notice of
tax deficiency until later. Haas Enters., Inc. v. Davis, 2003-NMCA-143, 134 N.M. 675,
82 P.3d 42.

D. ACTIONS NOT BARRED.

Action to divide retirement benefits not barred. — Where plaintiff filed a divorce
action against defendant in California in 1991; the California court granted plaintiff a
default divorce in 1994; defendant retired and began receiving monthly retirement
benefits in 2005; the California court issued a qualified domestic relations order
awarding plaintiff a portion of defendant’s retirement benefits in 2006; the California
court set aside the qualified domestic relations order in 2006 for lack of personal
jurisdiction; and plaintiff filed an action in New Mexico in 2007 for a division of the
retirement benefits, plaintiff’s right to sue accrued when the payment of each installment
of retirement benefits became due and plaintiff's action was not barred by statute of
limitation. Gilmore v. Gilmore, 2010-NMCA-013, 147 N.M. 625, 227 P.3d 115.

Section does not apply to actions founded on written instruments. Coler v. Board
of Cnty. Comm'rs, 1891-NMSC-024, 6 N.M. 88, 27 P. 619.

Section inapplicable to personal injuries. — Where the action in its effect is one for
the recovery of damages for personal injury, the statute of limitations for injuries to the
person applies, even though the cause of action stated is ex contractu in its nature.
Chavez v. Kitsch, 1962-NMSC-122, 70 N.M. 439, 374 P.2d 497.

Quiet title actions. — Plaintiffs’ action, as heirs, to have title in property left by
decedent quieted in them as against defendant creditors to whom, pursuant to
compromise settlement, the administrator had executed deeds to the property, but who
did not have possession thereof, was not barred by four-year statute of limitations, as
bar of laches does not run in favor of one claiming real property, by or through a void
deed, who is not in possession. Emblem v. Emblem, 1953-NMSC-062, 57 N.M. 495,
260 P.2d 693.

Cause of action to establish interest in real estate and to quiet title in plaintiff was not
barred by this section. Apodaca v. Hernandez, 1956-NMSC-095, 61 N.M. 449, 302 P.2d
177.

Defendant's claims to the realty were not barred by the four-year statute of limitations
where the trial court could properly determine that he possessed a superior claim to that
asserted by plaintiff. Tres Ladrones, Inc. v. Fitch, 1999-NMCA-076, 127 N.M. 437, 982
P.2d 488, cert. denied, 127 N.M. 391, 981 P.2d 1209.



Statute of limitations does not apply to action for accounting and partition of real
property. Martinez v. Martinez, 2004-NMCA-007, 135 N.M. 11, 83 P.3d 298.

Request for change in property tax schedule. — Because Section 7-38-78 NMSA
1978 does not contain a time limit for filing the request for a change in the property tax
schedule, the general statute of limitations of four years pursuant to this section applies.
Fed. Express Corp. v. Abeyta, 2004-NMCA-011, 135 N.M. 37, 84 P.3d 85, cert. granted,
2004-NMCERT-001, 135 N.M. 160, 85 P.3d 802.

Action by remaindermen. — Where remaindermen brought quiet title action against
one to whom the life tenant had conveyed a "fee" and delivered quitclaim deed bearing
the alleged forged signatures of the remaindermen, the four-year statute of limitations
applicable to actions seeking relief against fraud is not applicable. Lotspeich v. Dean,
1949-NMSC-054, 53 N.M. 488, 211 P.2d 979.

Suit for balance of purchase price. — Where evidence lent support to the clear
implication that initial agreement as to the times and amounts of payments on the
purchase price had been changed, filing of suit after discovery of defendants' recording
of quitclaim deed prior to full payment, in violation of this agreement, was timely.
Romero v. Sanchez, 1974-NMSC-013, 86 N.M. 55, 519 P.2d 291.

Section does not bar suit to enforce restrictive covenant or negative easement
brought within 10-year period applicable under 37-1-22 NMSA 1978. Jinkins v. City of
Jal, 1963-NMSC-198, 73 N.M. 173, 386 P.2d 599.

Condemnation compensation. — This section was not applicable to action to recover
compensation for condemned land. State Hwy. Comm'n v. Ruidoso Tel. Co., 1963-
NMSC-150, 73 N.M. 487, 389 P.2d 606.

Promise to devise. — Where plaintiff in a cross-action claims title to land because of
repeated promises of its owner to adopt plaintiff and leave her property to plaintiff at her
death, such action is not barred by limitation of four years after ancestor's death, since
the claim is not founded upon contract, and did not accrue at ancestor's death. Wooley
v. Shell Petroleum Corp., 1935-NMSC-008, 39 N.M. 256, 45 P.2d 927.

Creditor's suit timely. — Where trial court found that transferee had accepted
conveyance of title with fraudulent intent in order to assist debtor to defraud creditors, a
creditor's suit which was brought within the statutory period of limitations was not barred
by laches, where no change in property value or relationship of the parties had taken
place. Consolidated Placers, Inc. v. Grant, 1944-NMSC-040, 48 N.M. 340, 151 P.2d 48.

In absence of a change in relationship of the parties or value of the property a creditor's
suit against the debtor's transferee seeking to set aside a conveyance as fraudulent
commenced two years and eight months after the conveyance and two months after
debtor's death was not barred by laches. Consolidated Placers, Inc. v. Grant, 1944-
NMSC-040, 48 N.M. 340, 151 P.2d 48.



Obstruction and appropriation of creek. — This section did not apply to a suit for
damages for obstruction of flow and appropriation of waters of a creek. N.M. Prods. Co.
v. N.M. Power Co., 1937-NMSC-048, 42 N.M. 311, 77 P.2d 634.

Collateral fraud. — Section did not apply to suit by former wife to set aside conveyance
fraudulently procured by former husband on grounds that she did not have competent
and independent legal counsel. Trujillo v. Padilla, 1968-NMSC-090, 79 N.M. 245, 442
P.2d 203.

[I. ACCRUAL OF CAUSE OF ACTION.

Fraudulent issuance of stock certificates. — Where registered shareholders sold
and transferred their certificates of shares in the defendant corporation; the original
certificates were subsequently transferred to plaintiff in 1989; the intervening original
certificate holders did not register the original certificates in their names; the registered
shareholders obtained replacement certificates for the shares in 1987; when plaintiff
attempted to register the original certificates in plaintiff's name in 1990, the corporation
refused to register the original certificates; plaintiff did not inquire into the reason plaintiff
was unable to register the certificates and took no action to compel the corporation to
register the certificates; when plaintiff attempted to register the original certificates again
in 2007, the corporation refused to register the certificates; and when plaintiff
discovered in 2007 that the corporation had issued replacement certificates to the
registered shareholders, plaintiff filed suit for fraud, plaintiff's claim accrued in 1990
because plaintiff's inability to register the certificates in 1990 constituted knowledge of
facts that would have led a reasonable person to undertake further investigation into the
reasons underlying the impediment to registration and to discover that the registered
shareholders had obtained replacement certificates in 1987. Wilde v. Westland Dev.
Co., Inc., 2010-NMCA-085, 148 N.M. 627, 241 P.3d 628.

Where a registered shareholder sold and transferred the shareholder’s original
certificate of shares in the defendant corporation; the original certificate was
subsequently transferred to plaintiff in 1989; the intervening original certificate holders
did not register the original certificate in their names; when plaintiff attempted to register
the original certificate in plaintiff's name in 1990, the corporation refused to register the
certificate; in 1998, a descendant of the registered shareholder inquired about buying
the original certificate from plaintiff; in 2004, the descendant filed an affidavit with the
corporation stating that the descendant was the successor of the estate of the
registered shareholder and the corporation issued a replacement certificate to the
descendant; plaintiff attempted to register the original certificate; and in 2007, when
plaintiff discovered that the corporation had issued a replacement certificate to the
descendant, plaintiff filed suit for fraud, plaintiff’s claim accrued in 2004 because the
earliest that plaintiff could have become aware of the descendant’s misconduct in
requesting the replacement certificate was 2004. Wilde v. Westland Dev. Co., Inc.,
2010-NMCA-085, 148 N.M. 627, 241 P.3d 628.



Professional malpractice. — In cases of malpractice where the professional’s alleged
negligence has caused the plaintiff to be liable to a third party, the plaintiff's claim
accrues when the liability is imposed. N.M. Pub. Schs. Ins. Auth. v. Gallagher & Co.,
2008-NMSC-067, 145 N.M. 316, 198 P.3d 342, rev'g 2007-NMCA-142, 142 N.M. 760,
170 P.3d 998.

Where an insurance broker negligently drafted insurance policies which resulted in the
imposition of liability on a state agency that provided risk-related insurance coverage to
public schools, the state agency’s malpractice claim against the insurance broker did
not accrue until liability was imposed on the state agency. N.M. Pub. Schs. Ins. Auth. v.
Gallagher & Co., 2008-NMSC-067, 145 N.M. 316, 198 P.3d 342, rev’g 2007-NMCA-
142, 142 N.M. 760, 170 P.3d 998.

Action for accounts and unwritten contracts may be brought within four years after
the cause of action accrues and where there is no specified time for the payment of
loans, the action accrues upon the date of such loan. Akre v. Washburn, 1979-NMSC-
017, 92 N.M. 487, 590 P.2d 635.

Unwritten contracts. — Where a contract is silent as to the time of performance, the
law implies that it is to be performed within a reasonable time and the four-year statute
of limitations does not begin to run until the lapse of a reasonable time for performance
of the contract. Smith v. Galio, 1980-NMCA-134, 95 N.M. 4, 617 P.2d 1325.

Former spouse's share of military retirement benefits. — Military retirement benefits
are a form of employee compensation and are community property if the period of
employment upon which those benefits are based occurred during coverture. Although
the right to receive benefits matured prior to divorce, the right to receive each monthly
installment accrues when the installment becomes due. Thus the statutory time
limitation upon a former spouse's right to sue for a portion of each installment
commences to run from the time each installment comes due. Plaatje v. Plaatje, 1981-
NMSC-040, 95 N.M. 789, 626 P.2d 1286.

Statute of limitations began to run with discovery of fraud in 1961 and did not bar
suit in 1963 for fraud from 1957 to 1961 against finance company for payments made
by house trailer dealers to finance company for insurance which was not obtained. Sw.
Inv. Co. v. Cactus Motor Co., 355 F.2d 674 (10th Cir. 1966).

As to the common-law fraud, the limitations period commences to run upon discovery of
the fraud or upon discovery of such facts as would, on reasonable diligent investigation,
lead to a knowledge of fraud. Jones v. Ford Motor Co., 599 F.2d 394 (10th Cir. 1979).

Appointment of receiver for chartered state institution. — A cause of action
accrued within four years of the date a receiver was appointed for chartered state
institution on the grounds the institution had engaged in numerous unsound practices
and was insolvent. FDIC v. Schuchmann, 319 F.3d 1247 (10th Cir. 2003).



Fraudulent concealment in fiduciary context tolls statute. — In the context of a
fiduciary relationship, a party with superior knowledge has a duty to disclose material
information, and failure to disclose such information constitutes fraudulent concealment
that tolls the statute of limitations. Martinez v. Martinez, 2004-NMCA-007, 135 N.M. 11,
83 P.3d 298.

Accrual of accountant malpractice claim. — New Mexico has adopted a two-prong
test to determine when a cause of action for accountant malpractice accrues: (1) when
the client sustains an "actual injury” and (2) when the client discovers, or through
reasonable diligence should discover, the facts essential to the cause of action. Haas
Enters., Inc. v. Davis, 2003-NMCA-143, 134 N.M. 675, 82 P.3d 42.

A cause of action for accountant malpractice based on improperly prepared tax returns
accrues when the taxpayer receives a notice of tax deficiency from the IRS; the IRS
notice serves simultaneously as the injury itself and the notice to the client thereof.
Haas Enters., Inc. v. Davis, 2003-NMCA-143, 134 N.M. 675, 82 P.3d 42.

In a malpractice action against an accountant for failure to file corporate tax returns, the
cause of action accrued when the taxpayer hired a new accountant who told him the
that returns in question had not been filed, not when he later received a notice of tax
deficiency from the IRS. Haas Enters., Inc. v. Davis, 2003-NMCA-143, 134 N.M. 675, 82
P.3d 42.

Learning of fraud. — A demurrer based on 37-1-7 NMSA 1978 was not well taken
where the complaint alleged that "it was not until about the month of July, 1902" that
plaintiff learned of defendant's fraudulent claim to be the absolute owner of the real
estate in question, in violation of an agreement made in 1898, which complaint was filed
November 24, 1903. Alexander v. Cleland, 1906-NMSC-027, 13 N.M. 524, 86 P. 425.

When negligence cause arises. — The period of limitation begins to run when the
cause of action accrues; and there is no cause of action for negligence until there has
been a resulting injury to the plaintiff. Chisholm v. Scott, 1974-NMCA-106, 86 N.M. 707,
526 P.2d 1300; Spurlin v. Paul Brown Agency, Inc., 1969-NMSC-061, 80 N.M. 306, 454
P.2d 963.

Successive injuries from structure or nuisance. — Where a structure or nuisance is
such that its construction and continuance are not necessarily injurious, damages may
be awarded for successive injuries, and a new statute of limitations begins to run from
the date of each injury. Valdez v. Mountain Bell Tel. Co., 1988-NMCA-039, 107 N.M.
236, 755 P.2d 80.

Successive injuries to property. — Where, in 1998, the municipality constructed a
flood retention pond next to plaintiff’s building; in the years following the construction of
the retention pond, the building began to show signs of damage to the foundation, walls,
roof and floor; in 2008, plaintiff filed suit against the non-municipal defendants for
damages; defendants claimed that plaintiff's suit was time barred because plaintiff knew



or should have known about the injuries to the property more than four years before
plaintiff filed suit; plaintiff contended that the property incurred separate injuries and
each new injury had its own discovery date and period of limitations; defendants failed
to show that the retention pond and seepage from the retention pond were permanent
and that the damages were ascertainable at the time the retention pond was
constructed; and there was evidence that when the retention pond was full, particularly
during the monsoon season, the water migrated beneath the surface of plaintiff's
property and that different cracks and damage developed in the foundation, walls and
ceiling of the building over time, summary judgment for defendants was not proper
because material disputed facts existed regarding whether separate causes of action
accrued with each new injury to the property. Yurcic v. City of Gallup, 2013-NMCA-039,
298 P.3d 500.

Notice of injuries to property. — Where, in 1998, the municipality constructed a flood
retention pond next to plaintiff's building; in the years following the construction of the
retention pond, the building began to show signs of damage to the foundation, walls,
roof and floor; in 2008, plaintiff filed suit against the non-municipal defendants for
damages; defendants claimed that plaintiff's suit was time barred because plaintiff knew
or should have known about the injuries to the property more than four years before
plaintiff filed suit; defendants argued that plaintiff was on notice of structural cracks in
1998 when plaintiff remodeled the building and plaintiff argued that plaintiff’s tenant
examined the premises in 1998 and found no noticeable problems with the structure of
the building; defendant argued that in 2001, plaintiff's tenant reported a substantial
crack in the tile floor, but offered no proof linking the crack with the retention pond;
defendant argued that in 2002 or 2003, plaintiff's tenant informed plaintiff that the
northeast side of the foundation of the building was substantially cracking, that the
ground around it was saturated with water, and that the tenant believed that the
retention pond caused the damage; and plaintiff contended that the tenant talked to
plaintiff in 2004, summary judgment for defendants was not proper because material
disputed facts existed about when plaintiff knew or should have known about the
injuries to the property and the existence of plaintiff’'s claims against defendants. Yurcic
v. City of Gallup, 2013-NMCA-039, 298 P.3d 500.

Failure to furnish insurance. — The cause of action arising out of negligent failure to
furnish liability coverage could only accrue when legal liability materialized, that is, when
negligence suit was filed, and since a policy of insurance such as defendant allegedly
failed to furnish would have provided for the insurance company to furnish a defense;
otherwise the loss would have accrued only after judgment had been entered, or
possibly when settlement had been made or a judgment paid. Spurlin v. Paul Brown
Agency, Inc., 1969-NMSC-061, 80 N.M. 306, 454 P.2d 963.

Action against insurer for failure to settle claim accrues upon judgment against
insured. — An action against an insurer for wrongful failure to settle a claim does not
accrue until judgment against the insured is final. It is only then that any liability in
excess of the policy limits is established. Torrez v. State Farm Mut. Auto. Ins. Co., 705
F.2d 1192 (10th Cir. 1982).



Tax deficiency. — Liability imposed by deficiency notice from the IRS was the injury
which formed plaintiffs' cause of action against defendant accountants, as the deficiency
was not owed until the IRS rendered its assessment in written notice to the taxpayer
plaintiff; hence, the statute may not be deemed to have run until four years after this
notice had been given. Chisholm v. Scott, 1974-NMCA-106, 86 N.M. 707, 526 P.2d
1300.

Discovery of breach of fiduciary duty. — In lessor's action against realtor for breach
of fiduciary duty in connection with negotiation of lease on lessor's behalf, trial court
properly submitted issues of whether lessor relied on realtor acting in fiduciary capacity
and when lessor discovered or should have suspected fraud or negligence of realtor.
Ramsey v. Culpepper, 738 F.2d 1092 (10th Cir. 1984).

Repudiation of constructive trust. — A statute of limitations does not run between a
trustee and his beneficiary until there has been a repudiation of the constructive trust.
Miller v. Miller, 1971-NMSC-104, 83 N.M. 230, 490 P.2d 672; Garcia v. Marquez, 1984-
NMSC-074, 101 N.M. 427, 684 P.2d 513.

Equitable trust. — When suit is brought for imposition of an equitable trust, the statute
of limitations does not run between a trustee and a beneficiary until there has been a
repudiation of the trust, whether it be a constructive trust, or a resulting trust. To prove
repudiation of the trust, the complaining party must show that there has been an open
denial of the trust by the trustee who held the property for the benefit of the plaintiff.
Granado v. Granado, 1988-NMSC-069, 107 N.M. 456, 760 P.2d 148.

Pretermitted heir suing executrix. — Plaintiff pretermitted heir could pr