CHAPTER 42
Actions and Proceedings Relating to Property

ARTICLE 1
Eminent Domain Generally (Repealed, Recompiled.)

42-1-1 to 42-1-39. Repealed.
ANNOTATIONS

Repeals. — Laws 1981, ch. 125, § 62, repealed 42-1-1 to 42-1-39 NMSA 1978, relating
to eminent domain, effective July 1, 1981. For present provisions, see 42A-1-1 through
42A-1-33 NMSA 1978.

42-1-40. Recompiled.
ANNOTATIONS

Recompilations. — Laws 1981, ch. 125, § 60, recompiled 42-1-40 NMSA 1978,
relating to statutes of limitations for actions against state agencies or political
subdivisions, as 42A-1-31 NMSA 1978, effective July 1, 1981.

ARTICLE 2
Special Alternative Condemnation Procedure

42-2-1. Declaration of intent.

The legislature hereby determines and declares that the construction of urgently
needed public roads and state highways is being delayed by the inability to enter into
timely possession of the condemned property; that the landowner must wait the
termination of prolonged litigation before he receives compensation for his property; that
the delay in possession and therefore construction of the facility results in increased
construction costs and thereby injuriously affects the public. The legislature, recognizing
its responsibility, intends to solve these problems by establishing a special procedure
whereby the state can enter into possession at the inception of the proceeding, and the
interests of the property owner are protected by providing for an adequate bond prior to
vesting of title and the taking of possession and also safeguarding the property owners'
right to a speedy judicial determination of the total just compensation due. This
legislation is necessary for the immediate preservation of the public peace, health, [and]
safety, the promotion of the general welfare and to minimize the economic and financial
dislocation caused by highway construction.



The special procedure set forth herein shall be in addition to any other
condemnation procedure now in effect and shall not be construed as repealing or
amending such procedure by implication.

History: 1953 Comp., 8 22-9-39, enacted by Laws 1959, ch. 324, § 1.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Legislative intent. — It would have been practically impossible for the legislature to
have stated more clearly their intention that compensation should be paid when public
property was condemned for highway purposes. The requirement for payment is clearly
without regard to the nature of uses being made and accordingly includes property
being used for a governmental as well as a proprietary purpose. State ex rel. State Hwy.
Comm'n v. Board of Cnty. Comm'rs, 1963-NMSC-074, 72 N.M. 86, 380 P.2d 830.

Provision for compensation when property condemned for highway purposes. —
Since highways are state projects paid for by the public of the state at large, including in
many instances contribution by the federal government, it is only just and proper that
the legislature in its wisdom should provide for compensation when public property is
taken for highway purposes. State ex rel. State Hwy. Comm'n v. Board of Cnty.
Comm'rs, 1963-NMSC-074, 72 N.M. 86, 380 P.2d 830 (1963).

Loss of business due to restriction of direct access, noncompensable. — Loss of
business or of prospective business, because the traveling public cannot reach a
roadside business establishment as readily as before the restriction of direct access,
amounts only to a diversion of traffic and is noncompensable. State ex rel. State Hwy.
Comm'n v. Brock, 1968-NMSC-165, 80 N.M. 80, 451 P.2d 984.

Once reasonable access is given to the main highway system by means of frontage
roads, any circuity of travel occasioned by the loss of direct ingress and egress is
noncompensable. State ex rel. State Hwy. Comm'n v. Brock, 1968-NMSC-165, 80 N.M.
80, 451 P.2d 984.

Mere inconvenience resulting from the closing of streets or roads which requires circuity
of travel by those abutting on such roads to reach the main highway system does not
give rise to a legal right in one so inconvenienced, when another reasonable, although
perhaps not equally accessible, means of ingress and egress is afforded. State ex rel.
State Hwy. Comm'n v. Brock, 1968-NMSC-165, 80 N.M. 80, 451 P.2d 984.

Rule relating to dismissal of actions inapplicable. — The special statutory eminent
domain procedure is inconsistent with rule 41(b) and (e), N.M.R. Civ. P. (now Rule 1-
0041 NMRA), relating to dismissal of actions, and these rules are therefore inapplicable
to eminent domain proceedings brought under the special alternative procedure where



a permanent order of entry has been made as to some part of the property being
condemned. State ex rel. State Hwy. Comm'n v. Burks, 1968-NMSC-121, 79 N.M. 373,
443 P.2d 866.

Effect of trial court's refusal to allow expert to testify. — The trial court's refusal to
allow plaintiff's expert appraiser to testify as to the fair market value of the property in
guestion, after a detailed and lengthy examination into the expert's qualifications was
reversible error. City of Santa Fe v. Gonzales, 1969-NMSC-085, 80 N.M. 401, 456 P.2d
875.

All public land, no matter how acquired, subject to condemnation. — The fact that
public lands were in part or whole acquired by trust funds is immaterial. The chapter
draws no such distinction. It subjects all public land to eminent domain without
distinction so long as a determination has been made that the land is required for a
greater public need. Laws 1959, ch. 324, gives the state and all of its political
subdivisions the right to acquire public property by right of eminent domain for use of
public highways. 1960 Op. Att'y Gen. No. 60-156.

Law reviews. — For article, "Frontland Taking - Backland Value", 9 Nat. Resources J.
237 (1969).

42-2-2. Definitions.

As used in this act [42-2-1 to 42-2-16 NMSA 1978], "state" includes any commission,
department, institution, bureau or agency thereof as well as all political subdivisions of
the state.

History: 1953 Comp., § 22-9-40, enacted by Laws 1959, ch. 324, § 2.
ANNOTATIONS

State highway commission (now state transportation commission) authorized by
legislature to acquire property. — The state highway commission (now state
transportation commission) is a department of the state of New Mexico, and authorized
by the legislature to acquire property for highway purposes. State ex rel. State Hwy.
Comm'n v. Burks, 1968-NMSC-121, 79 N.M. 373, 443 P.2d 866.

Acquiring land for county sewage disposal facility. — The governing body of a
county has the power of eminent domain for the purpose of acquiring land for a county
sewage disposal facility, including a sewage lagoon. 1963 Op. Att'y Gen. No. 63-75.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. Jur. 2d States, Territories, and
Dependencies 88 2, 3.

42-2-3. Purpose.



Unless otherwise specifically provided by law:

A. the state may acquire, either temporarily or permanently, public or privately
owned lands, real property or any interests therein, including water rights or any
easements deemed necessary or desirable for present or future public road, street or
highway purposes by gift, agreement, purchase, exchange, condemnation or otherwise.
Such lands or interests in real property may be acquired in fee simple;

B. present or future public road, street or highway purposes include the taking of
personal property, land or any interest in real property, under the Highway Beautification
Act [67-12-1 to 67-12-15 NMSA 1978];

C. the state may use the special alternative procedure to acquire lands or any
interest therein for any public purpose for which the power of eminent domain may be
properly exercised; and

D. for the purposes provided in Subsections A through C of this section, when state-
owned property must be taken, the state board of finance shall first determine the
greater public need, unless the state defendant in whom title is vested concedes that
the purpose for which the property is sought to be taken is the greater public need.

History: 1953 Comp., § 22-9-41, enacted by Laws 1959, ch. 324, § 3; 1966, ch. 65, 8
15; 1981, ch. 125, § 49.

ANNOTATIONS

The 1981 amendment, effective on July 1, 1981, added the introductory paragraph,
substituted "provided in Subsections A through C of this section” for "above provided" in
Subsection D and made other minor changes.

Generally. — By its title, the act (Sections 42-2-1 to 42-2-16 NMSA 1978) is one
providing an alternative procedure whereby public or private property may be
condemned for highway purposes. State ex rel. State Hwy. Comm'n v. Board of Cnty.
Comm'rs, 1963-NMSC-074, 72 N.M. 86, 380 P.2d 830.

Legislative approval prior to condemnation by state highway department
unnecessary. — Even though legislative approval prior to condemnation by the state
highway department is not necessary under this section, 13-6-2 NMSA 1978, still
controls the distribution of proceeds from the sale or condemnation. 1969 Op. Att'y Gen.
No. 69-144.

Condemnation of Indian lands. — The state highway department may condemn lands
belonging to the intertribal Indian ceremonial association without legislative approval if
the provisions of this section are complied with. 1969 Op. Att'y Gen. No. 69-144.



Law reviews. — For note, "Cultural Properties Act - Turley v. State and the New
Mexico Cultural Properties Act: A Matter of Interpretation,” see 13 N.M.L. Rev. 737
(1983).

42-2-4. Authority to acquire.

In connection with the acquisition of property or property rights the state may by
order of the court acquire an entire lot, block or tract of land if by so doing the interests
of the public will be best served.

History: 1953 Comp., § 22-9-41.1, enacted by Laws 1965, ch. 158, § 1.
42-2-5. Petition.

A. In any case where the state is the moving party to a condemnation action, a
petition may be filed in the district court of the county in which such property is situated.
Where the property of any defendant sought to be condemned lies partly in one county
and partly in an adjoining county, the condemnation proceeding may be brought in
either county. The petition shall include but not be limited to the following:

(1) astatement by the petitioner of its authority to bring the action;

(2)  ageneral description of the public purpose for which the property is being
condemned,;

(3) astatement that the action is brought pursuant to this statute;

(4) an accurate surveyed description of the property to be condemned
describing the same by metes and bounds and said description shall be incorporated in
the petition with or without reference to maps or plats attached to said petition; the
property of each defendant to be condemned shall be described separately, and each
tract under separate ownerships shall be consecutively numbered for ease in
identification;

(5) the names and addresses of all defendants shall be given if known;

(6) the estate to be taken shall be described,;

(7) in the event that title to the property to be taken is vested in the state, a
statement that the board of finance has proclaimed that the needs and purposes of the
condemnor to be of a greater public need than that of the defendant in whom the title is

vested;

(8) the petition shall be signed by any attorney employed by the state duly
authorized to sign such pleadings;



(9) the name of such attorney and his address or the post-office box number
of the state shall appear below the signature, or both addresses may be given;

(10) an allegation that the petitioner has been unable to agree with one or
more of the defendants having an interest in a particular tract as to just compensation;

(11) a statement of the amount offered as just compensation for each tract
affected;

(12) the petition shall include or have attached thereto a map, plat or plan of
the improvement to be constructed and showing the property to be condemned.

B. Parties defendant. The petition shall name as defendants all the parties who own
or occupy the property or have any interest therein as may be ascertained by a search
of the county records, and if any such parties are known to the petitioner to be infants,
or persons of unsound mind or suffering under any other legal disability, when no legal
representative or guardian appears in their behalf, the court shall on motion appoint a
guardian ad litem to protect the interest of those under any legal disability.

(2) If any property sought to be condemned belongs to the state, the head of
the commission, department, institution, bureau, agency or political subdivision holding
either title, or possession, shall be named as well as the commission, department,
institution, bureau, agency or political subdivision itself.

(2) If the record owner of the property sought to be condemned is deceased
and there has been no recorded legal disposition of the property, the deceased and his
known heirs shall be named as defendants, and if the heirs are unknown to the
petitioner, they shall be named and designated as defendants under the style of "the
unknown heirsof .. ............ , deceased."

3) If the estate of any such deceased person is in the process of being
administered in any court of the state, the personal representative of such deceased
person shall also be named as a defendant.

(4) If the property sought to be condemned is held in trust and the petitioner
has knowledge of said trust, the trustee shall be named.

(5) Where the name of the party holding title or any interest therein cannot be
determined, such parties shall be designated as "unknown owners or claimants of the
property involved."

C. Notice of condemnation. Upon filing of a petition in condemnation in the district
court, the clerk shall issue a notice of condemnation which shall contain:

Q) the title of the action;



(2)  the name or designation of the court and county in which the action is
brought as well as the cause number;

(3) adirection that the defendant appear and answer to the petition within
thirty days after service of the notice, and a statement that unless the defendant so
appears and answers, the petitioner will apply to the court for the relief demanded in the
petition;

(4) the name and address of petitioner's attorney shall appear on every
notice;

(5) ageneral statement of the nature of the action and a general description
of the proposed location of such road, street or highway, and that the land involved is
more fully described in the petition on file in said cause;

(6) in the event that an ex parte preliminary order of entry is obtained by the
petitioner at the time the petition is filed, the notice as required by Section 5 [42-2-6
NMSA 1978], Preliminary Order of Entry, may be incorporated in the notice of
condemnation, both for the purpose of personal service and for constructive service by
publication.

History: 1953 Comp., § 22-9-42, enacted by Laws 1959, ch. 324, § 4.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. Jur. 2d Eminent Domain 88 476
et seq., 498, 499.

29A C.J.S. Eminent Domain 88 172 to 177, 219, 247, 249 to 251, 253, 255 to 259, 264.

42-2-6. Preliminary order of entry.

A. A preliminary order permitting the state or any political subdivision thereof to
immediately enter and occupy the premises sought to be condemned pending the
action and to do such work thereon as may be required, may be obtained by the
petitioner, without notice, upon the filing of the surety bond and deposit of money with
the court as hereinafter provided, and a copy of such order shall be filed with the clerk
of the court and notice thereof shall be served upon any defendant against whom such
order is obtained, or upon his attorney of record. Such notice shall advise such
defendant of the nature of the order and inform him that, unless objection thereto is filed
within ten days after service thereof, the court shall deem such owner in default and
shall proceed to make such preliminary order permanent and shall, without further
notice, restrain said defendant from hindering or interfering with the occupation of the
premises and the doing thereon of the work required, and that subsequent proceedings
shall only affect the amount of compensation allowable.



B. With his application for such preliminary order, the petitioner shall submit proof
by affidavit, or otherwise, of the reasons for requiring a speedy occupation, and the
court shall issue or refuse to issue the preliminary order according to the equity of the
case and the relative damages which may accrue to the parties. If the order is granted,
the court may require the petitioner to execute and file in the court a surety bond to the
benefit of the defendants, executed by any surety company authorized to do business in
the state, in a sum to be fixed by the court, but not less than the value of the premises
for which possession is sought after taking into consideration the amount of the deposit,
if any, and the damages which will result from such occupation and condemnation, as
the same may appear to the court on the hearing, and conditioned to pay the adjudged
value of the premises and all damages in case the property is condemned, and to pay
all damages arising from the occupation before judgment in case the premises are not
condemned. No order of entry to any property being taken from a private property
owner for rights-of-way may be granted until there is deposited with the clerk of the
district court the amount offered as just compensation. Money from this deposit shall be
disbursed under such conditions as the court may deem appropriate, upon the demand
of any person having an estate or interest in such property, and the final judgment shall
not include interest from the date of said deposit on the amount of such advance
deposit. Disbursements may be made only by order of court entered after expiration of
the time for the filing of an answer. Any disbursement of money from an advance
deposit shall be without prejudice to the right of a defendant landowner to litigate for
additional compensation. The court or jury shall not award a lesser sum than that shown
by the petitioner's appraised value testified to in court.

C. Upon the filing of a certificate of the clerk of the court that ten days have elapsed
since service of the notice of preliminary order on all defendants, the court, upon notice
to all defendants who have appeared or their attorneys of record, may proceed to hear
all legal objections to the petition and order, and all objections as to the amount of the
bond, if any, and all argument as to why said order should not be made permanent, and
shall thereupon make such order as it deems necessary. After said order is made
permanent, all subsequent proceedings shall only affect the amount of compensation
allowable.

History: 1953 Comp., § 22-9-43, enacted by Laws 1959, ch. 324, § 5; 1966, ch. 40, § 1.
ANNOTATIONS

Emergency clauses. — Laws 1966, ch. 40, § 2 contained an emergency clause and
was approved March 1, 1966.

Procedure provides for permanent order permitting condemnor to enter and
occupy the premises and perform work thereon, after which "subsequent proceedings
shall only affect the amount of compensation allowable.” State ex rel. State Hwy.
Comm'n v. Burks, 1968-NMSC-121, 79 N.M. 373, 443 P.2d 866.



Right to possession vests in condemnor on date of taking. — Clearly and logically
the date of taking, whether partial or whole, was the date on which the condemnor
became vested with the legal right to possession, dominion and control over the real
estate being condemned. State ex rel. State Hwy. Dep't v. Yurcic, 1973-NMSC-059, 85
N.M. 220, 511 P.2d 546.

However, no taking occurs if preliminary order not made permanent. — Where the
preliminary order of entry is never made permanent and there is no physical entry or
disturbance of the plaintiff's possession, no taking occurs. State ex rel. State Hwy. Dep't
v. Yurcic, 1973-NMSC-059, 85 N.M. 220, 511 P.2d 546.

Proceedings unilaterally abandoned anytime before final judgment. — A county
can unilaterally abandon condemnation proceedings following the entry of a permanent
order of entry, (in fact, anytime before the entry of a final judgment confirming the
compensation award) subject to paying compensation for the temporary taking that
occurred and other expenses necessary to do equity. In assessing these damages and
expenses, however, the court shall not award any damages for any reduction in value to
the property based solely on its relocation. Because there is no permanent taking of
property, the owner has no right to any incidental damages to what would have
otherwise been the remainder of the property. County of Bernalillo v. Morris, 1994-
NMCA-038, 117 N.M. 398, 872 P.2d 371.

Condemnation deposit cannot be used to cure any default under the real estate
sales contract. Trickey v. Zumwalt, 1971-NMSC-114, 83 N.M. 278, 491 P.2d 166.

Right to appeal award after accepting payment. — The language in this section,
preserving a condemnee's right to litigate for additional compensation after accepting an
advance deposit, refers only to accepting amounts paid to the clerk prior to the granting
of the order of entry; the condemnee's acceptance of the full amount awarded by the
court as just compensation waives the condemnee's right to appeal. Board of Educ. v.
Johnson, 1998-NMCA-048, 125 N.M. 91, 957 P.2d 76.

Tax liability of condemnee ends after condemnor enters. — The condemnee is not
liable for taxes accruing after the condemnor has entered the land and destroyed any
beneficial possession on the part of the condemnee. 1964 Op. Att'y Gen. No. 64-93.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29A C.J.S. Eminent Domain 88 86, 172
to 177, 180, 184, 224.

42-2-7. Service; personal or by publication.

A. Personal service, either within or without the state, of the petition, notice of
condemnation and the notice of the preliminary order of entry, if any, shall be made and
had in the manner as provided in the Rules of Civil Procedure, Rule 4(e), Subsections 1
to 6 inclusive [Rule 1-004 F(1) to F(6) NMRA], or as they may be amended.



B. If the name or residence of any owner be unknown, or if the owners or any of
them do not reside within the state, or cannot be found therein, and are not served as
hereinbefore provided, the required service and notice shall be given by publication of
notice thereof for two consecutive weeks, the last publication to be at least three days
prior to any default date, in a newspaper published in the county in which the
proceedings are pending, if one is published in that county; if no newspaper is published
in such county, then a newspaper published in another county, having a general
circulation in the county wherein such proceedings are pending. When the address of
any defendant who resides out of state is known to the petitioner, the publication shall
be made as aforesaid and in addition, a copy of the petition and required notice thereof
and the notice of the preliminary order entered, if any, shall be mailed to said defendant
at such address, at least ten days prior to any default date on the preliminary order.

C. Personal service outside the state of any pleading or notice shall be equivalent to
publication and mailing, and such personal service of the notice of entry of a preliminary
order shall commence the running of the ten-day period within which objections may be
made to the granting of a permanent order. Return of such service shall be by affidavit
of the person making the same.

History: 1953 Comp., 8 22-9-44, enacted by Laws 1959, ch. 324, § 6.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. Jur. 2d Eminent Domain 88 478,
487, 498, 499.

Permissible modes of service of notice of eminent domain proceedings, 89 A.L.R.2d
1404.

29A C.J.S. Eminent Domain 88 240 to 244, 246.

42-2-8. Contents of answer.
The defendant shall set forth in his answer the following:

A. the estate or interest in each tract or parcel of property taken or described in the
petition in which the defendant has any interest;

B. the name and address of anyone claiming any interest in such tract or parcel of
property known to the defendant and the amount of such interest;

C. the amount which the defendant claims as just compensation for the property
taken or described in the petition and the amount, if any, of the various elements of
damage, including damage to any remaining portion of a contiguous tract owned or
controlled by the defendant;



D. the highest and best use to which the property is adapted:;

E. a description of the total tract owned by the defendant or in which he claims an
interest, which has been damaged by the taking or the proposed improvement;

F. any other material or pertinent matter with regard to damages known to the
defendant.

History: 1953 Comp., § 22-9-45, enacted by Laws 1959, ch. 324, § 7; 1967, ch. 207, 8
1.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. Jur. 2d Eminent Domain 88 527
et seq., 895.

29A C.J.S. Eminent Domain 88 261, 262.

42-2-9. Time for answering.

The defendant or his attorney shall file his answer to the petition within thirty days
after service of the petition and notice.

History: 1953 Comp., § 22-9-46, enacted by Laws 1959, ch. 324, § 8; 1967, ch. 207, 8
2.

42-2-10. Intervention.

All persons in occupation of, or having or claiming an interest in, any of the property
described in the petition or in the damages, if any, for the taking thereof, though not
named, may appear, plead and defend, each in respect to his own property or interest,
or that claimed by him, in like manner as if named in the petition, at any time prior to
trial.

History: 1953 Comp., 8 22-9-47, enacted by Laws 1959, ch. 324, § 9.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. Jur. 2d Eminent Domain 88 517,
518.

Right of adjoining landowner to intervene in condemnation proceedings on ground that
they might suffer consequential damage, 61 A.L.R.2d 1292.

29A C.J.S. Eminent Domain 88 232, 398.



42-2-11. Election of trial by court or jury.

Any party desiring to try the cause before a jury, shall make demand and deposit
jury fees pursuant to Rule 38, Rules of Civil Procedure [Rule 1-038 NMRA], and any
other applicable rules of civil procedure.

The court with or without a jury may separately try the case involving each tract of
land affected which is under different ownership, or separate tracts under the same
ownership.

History: 1953 Comp., § 22-9-48, enacted by Laws 1959, ch. 324, § 10; 1967, ch. 207, 8
3.

ANNOTATIONS

Demand for jury by one defendant not demand for others. — In an eminent domain
proceeding, the property interests of one condemnee are a claim separate from
another. Therefore, each party who waives trial by jury shall be tried by the court
separately (or together, unless severance is ordered) and a demand for jury trial made
by certain defendants does not act as a demand for other defendants. El Paso Elec. v.
Real Estate Mart, Inc., 1982-NMCA-101, 98 N.M. 490, 650 P.2d 12, cert. denied, 98
N.M. 590, 651 P.2d 636.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. Jur. 2d Eminent Domain 88§ 558
et seq., 897, 898.

Right to have view by jury in condemnation proceedings, 77 A.L.R.2d 548.

29A C.J.S. Eminent Domain 88 290, 292.
42-2-12. Time of trial.

A. The court, upon notice by petitioner that the time for an answer has expired as to
all defendants served either personally or by publication, shall forthwith set the cause
for trial giving the cause preference over all other civil causes in which the public
interest is not involved.

B. The court upon such notice shall immediately impanel a special jury, if
necessary, in the county in which the cause is to be tried for the sole purpose of trying
said cause, unless the court in its discretion desires in the furtherance of justice to allow
other matters to be tried before it at that time.

History: 1953 Comp., § 22-9-49, enacted by Laws 1959, ch. 324, § 11.

42-2-13. Argument.



In any condemnation action brought under the provisions of this act [42-2-1 to 42-2-
16 NMSA 1978], the defendant shall have the burden of proceeding and the right to
commence and conclude the argument.

History: 1953 Comp., § 22-9-50, enacted by Laws 1959, ch. 324, § 12.
ANNOTATIONS

Lessee bears burden in suit to apportion award. — Since, in eminent domain
proceedings, the owner has the burden of establishing his damages and must open and
close the evidence as well as the arguments, the burden was on lessee of condemned
property to establish her damages in suit to apportion condemnation award between
lessee and fee owner. State ex rel. State Hwy. Comm'n v. Sherman, 1971-NMSC-009,
82 N.M. 316, 481 P.2d 104.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Admissibility, and effect of admission, in
condemnation proceedings of plans and specifications as regards the work to be done
on, or the particular use to be made of, the land in question, 89 A.L.R. 879.

Admissibility, in eminent domain proceeding, of evidence as to price paid for
condemned real property during pendency of the proceeding, 55 A.L.R.2d 781.

How to obtain jury trial in eminent domain: waiver, 12 A.L.R.3d 7.

Propriety and effect, in eminent domain proceeding, of argument or evidence as to
landowner's unwillingness to sell property, 17 A.L.R.3d 1449.

Propriety and effect, in eminent domain proceeding, of argument or evidence as to
source of funds to pay for property, 19 A.L.R.3d 694.

Propriety and effect, in eminent domain proceeding, of instruction to the jury as to
landowner's unwillingness to sell property, 20 A.L.R.3d 1081.

Propriety and effect of argument or evidence as to financial status of parties in eminent
domain proceeding, 21 A.L.R.3d 936.

Admissibility, on issue of value of condemned real property, of rental value of other real
property, 23 A.L.R.3d 724.

Admissibility of photographs or models of property condemned, 23 A.L.R.3d 825.

Admissibility of evidence of proposed or possible subdivision or platting of condemned
land on issue of value in eminent domain proceedings, 26 A.L.R.3d 780.

Admissibility of testimony of expert, as to basis of his opinion, to matters otherwise
excludible as hearsay - state cases, 89 A.L.R.4th 456.



42-2-14. Default.

A. If any defendant who has appeared in the cause shall fail to appear at the time
set for trial, whether such trial be set before the court with or without a jury, the court
shall direct that his default be entered and shall conduct such hearings as it deems
necessary and proper to determine the amount of just compensation due to the
defendant.

B. If any defendant has failed to appear or answer within the time allowed, and the
clerk has entered his default, then the court shall conduct such hearings as it deems
necessary and proper to determine the amount of just compensation due the defendant.

C. For the purpose of the hearing required in Subsection [Subsections] A and B
above, the court may consider by affidavit or other proof of the value of the property
taken, the damage, if any, which may result from the occupation and condemnation,
and the amount offered as set forth in the petition and shall enter such judgment as it
deems proper.

History: 1953 Comp., 8§ 22-9-51, enacted by Laws 1959, ch. 324, § 13.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Section complies with constitutional standards. — This section contemplates that
after entry of default by the clerk, the court shall conduct a hearing and determine the
amount of just compensation due a condemnee. This is in recognition of N.M. Const.,
art. Il, 88 18 and 20. Board of Cnty. Comm'rs v. Boyd, 1962-NMSC-090, 70 N.M. 254,
372 P.2d 828.

Civil rule applies to section. — Rule 1-055 B NMRA is applicable to entry of default in
eminent domain proceedings filed under "special alternative procedure,” and failure to
give required notice requires an appellate court to reverse a default judgment. Board of
Cnty. Comm'rs v. Boyd, 1962-NMSC-090, 70 N.M. 254, 372 P.2d 828.

42-2-15. Verdict and judgment.

Notwithstanding the provisions of the Relocation Assistance Act [Chapter 42, Article
3 NMSA 1978]:

A. for the purposes of assessing compensation and damages, the right thereto shall
be deemed to have accrued as of the date the petition is filed, and its actual value on
that date shall be the measure of compensation for all property taken, and also the
basis of damages for property not taken but injuriously affected in cases where such
damages are legally recoverable; the amount of the award shall be determined from the



evidence and not be limited to any amount alleged in the petition or set forth in the
answer;

B. whenever just compensation shall be ascertained and awarded in such
proceeding and established by judgment, the judgment shall include as a part of the just
compensation awarded, interest at the rate of six percent a year from the date of the
date the petition is filed to the date of payment or the date when the proceedings are
finally abandoned,;

C. the court shall have the power to direct the payment of delinquent taxes, special
assessments and rental or other charges owed out of the amount determined to be just
compensation, and to make such orders with respect to encumbrances, liens, rents,
insurance and other just and equitable charges; and

D. when two or more estates or divided interests in any tract are the subject of a trial
by a jury, and the court has determined that there shall be no division of the causes, the
verdict shall be in one sum and shall be the amount of just compensation for the tract
affected as of the date of the filing of the petition, and the court shall thereafter proceed
to hear and determine the value of the respective interests or ownerships in said tract,
and shall apportion the amount of the verdict between the defendants according to their
various interests therein.

History: 1953 Comp., 8 22-9-52, enacted by Laws 1959, ch. 324, § 14; 1972, ch. 41, §
21.

ANNOTATIONS

Emergency clauses. — Laws 1972, ch. 41, § 25 contained an emergency clause and
was approved February 28, 1972.

Severability. — Laws 1972, ch. 41, § 23 provided for the severability of the act if any
part or application thereof was held invalid.

Valuation date distinct from date of taking. — Valuation date, or the date as of which
damages are assessed, fixed or determined, is different, separate and distinct from the
date of taking, and is fixed by Subsection A as the date of filing the petition in
condemnation. State ex rel. State Hwy. Comm'n v. Hesselden Inv. Co., 1972-NMSC-
071, 84 N.M. 424, 504 P.2d 634.

Date of taking is date preliminary order effective. — In a proceeding brought under
the Special Alternative Condemnation Procedure, a preliminary order of entry permits
the state or any political subdivision thereof to immediately enter and occupy the
premises sought to be condemned pending the action and to do such work thereon as
may be required. A preliminary order of entry, therefore, effectively vests the condemnor
with possession, dominion, and control over the premises. Consequently, the date the
preliminary order becomes effective is the proper date to use in assessing the value of



property taken under the Special Alternative Condemnation Procedure and, therefore, in
fixing the compensation to which the owner is constitutionally entitled. County of Dona
Ana ex rel. Bd. of Cnty. Comm'rs v. Bennett, 1994-NMSC-005, 116 N.M. 778, 867 P.2d
1160.

Date of filing cannot be date of taking. — The legislature's selection of the date of
filing of the condemnation petition as the valuation date is impermissible because, as of
that date, there has been no taking in the constitutional sense, i.e., vesting the legal
right to possession of the property in the condemnor. County of Dona Ana ex rel. Bd. of
Cnty. Comm'rs v. Bennett, 1994-NMSC-005, 116 N.M. 778, 867 P.2d 1160.

Special advantages to condemnor not proper consideration for damages. —
Special advantages or value to the condemnor of the property taken is not a proper
consideration in arriving at an award of damages to an owner. State ex rel. State Hwy.
Comm'n v. Pelletier, 1966-NMSC-141, 76 N.M. 555, 417 P.2d 46; Board of Cnty.
Comm'rs v. Vargas, 1966-NMSC-106, 76 N.M. 369, 415 P.2d 57.

Projected use proper consideration. — The projected use of property to be
considered as an element in arriving at value should be possible and probable, but must
not be based upon mere speculation that at some time in the remote future a particular
use might be made of the property. State ex rel. State Hwy. Comm'n v. Pelletier, 1966-
NMSC-141, 76 N.M. 555, 417 P.2d 46.

Loss based on unfounded fears. — In a partial condemnation action, a property
owner is entitled to receive as compensation the diminution in value of the remainder of
the property caused by public perception of the use to which the condemned property
will be put. Under this view, compensation is awarded for loss of market value even if
the loss is based on fears not founded on objective standards. City of Santa Fe v.
Komis, 1992-NMSC-051, 114 N.M. 659, 845 P.2d 753.

Use of earlier appraisal reports not barred. — There is no New Mexico law barring
the introduction of appraisal reports made prior to the date of the original petition. State
ex rel. State Hwy. Dep't v. First Nat'l Bank, 1977-NMSC-104, 91 N.M. 240, 572 P.2d
1248.

Fair market value of soil. — Where soil is taken in an eminent domain proceeding, fair
market value is the measure of compensation and not the replacement cost of the soil.
Board of Cnty. Comm'rs v. Vargas, 1966-NMSC-106, 76 N.M. 369, 415 P.2d 57.

Interest accrues from date owner's possession invaded. — The owner of land taken
in condemnation proceedings should have interest from the time his possession is
invaded, either with or without an order of the court. State ex rel. State Hwy. Comm'n v.
Peace Found., Inc., 1968-NMSC-173, 79 N.M. 576, 446 P.2d 443.

Payment of interest. — This section calls for interest to be paid on the unpaid balance
of the original compensation awarded, but does not provide for interest to be paid on the



interest accrued on the award with the filing of the judgment. State ex rel. State Hwy.
Dep't v. First Nat'l| Bank, 1977-NMSC-104, 91 N.M. 240, 572 P.2d 1248 (1977).

Where damages are awarded, interest will accrue at the rate of 6% on the unpaid
portion of the principal from the date the petition in condemnation is filed until paid in
full. State ex rel. State Hwy. Dep't v. First Nat'l Bank, 1977-NMSC-104, 91 N.M. 240,
572 P.2d 1248.

Suspension of interest improper. — It is clear that Subsection B does not allow a trial
court to suspend interest in condemnation proceedings under the Special Alternative
Procedure Act. State ex rel. State Hwy. Comm'n v. Peace Found., Inc., 1968-NMSC-
173, 79 N.M. 576, 446 P.2d 443.

The allowance of interest from the date the petition was filed is essential to just
compensation and the trial court erred by suspending interest from date of continuance
until jury verdict. State ex rel. State Hwy. Comm'n v. Peace Found., Inc., 1968-NMSC-
173, 79 N.M. 576, 446 P.2d 443.

Landowners are permitted to call, as adverse witness, appraiser, who was
employed and paid by the state highway commission (now state transportation
commission), to appraise the property taken. State ex rel. State Hwy. Comm'n v.
Steinkraus, 1966-NMSC-134, 76 N.M. 617, 417 P.2d 431.

Jury cannot award damages in excess of highest testimony as to such damages.
State ex rel. State Hwy. Comm'n v. Atchison, T. & S.F. Ry., 1966-NMSC-146, 76 N.M.
587, 417 P.2d 68.

Jury instruction proper statement of law. — When there is a partial taking of a larger
tract of land, the landowner's damages are measured by the value of the entire tract
before the taking less the value of the remaining tract after the taking. N.M.U.J.I. Civ.
13-704 is thus a correct statement of law. County of Dona Ana ex rel. Bd. of Cnty.
Comm'rs v. Bennett, 1994-NMSC-005, 116 N.M. 778, 867 P.2d 1160.

Amendment of petition by state, within trial court's discretion. — The trial court did
not err in allowing the state to amend its petition where it did not change the date of
valuation, only the extent of the condemnation on the valuation date. Amendments of
pleadings are within the sound discretion of the trial court. State ex rel. State Hwy.
Comm'n v. Grenko, 1969-NMSC-051, 80 N.M. 691, 460 P.2d 56.

Law reviews. — For survey of 1990-91 property law, see 22 N.M.L. Rev. 783 (1992).
For note, "Property Law — Property Owners in Condemnation Actions May Receive

Compensation for Diminutation in Value to their Property Caused by Public Perception:
City of Santa Fe v. Komis," see 24 N.M. L. Rev. 535 (1994).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. Jur. 2d Eminent Domain 88 678,
699 et seq., 736, 738, 899.

Eminent domain: unity or contiguity of separate properties sufficient to allow damages
for diminished value of parcel remaining after taking of other parcel, 59 A.L.R.4th 308.

Method of determining rate of interest allowed on award to owner of property taken by
United States in eminent domain proceeding, 56 A.L.R. Fed. 477.

29A C.J.S. Eminent Domain 88 270, 303 to 313, 410.

42-2-16. Proof of payment; recording judgment.

After the petitioner has made payment in full to the clerk of the district court in
accordance with the judgment in the condemnation action, the clerk shall certify upon
the judgment that payment has been made thereon.

A copy of this judgment showing payment shall be recorded in the office of the
county clerk of the county in which the property is situate, and thereupon the title or
interest in the property affected shall vest in the petitioner.

History: 1953 Comp., § 22-9-53, enacted by Laws 1959, ch. 324, § 15; 1961, ch. 75, §
1.

ANNOTATIONS

Emergency clauses. — Laws 1961, ch. 75, 8§ 2 contained an emergency clause and
was approved March 8, 1961.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Eminent Domain 8 138
et seq.; 27 Am. Jur. 2d Eminent Domain 88 288 et seq., 719 et seq.

29A C.J.S. Eminent Domain 88 178, 179, 183, 343.
42-2-17. Purpose of act.

The purpose of this act [42-2-17 to 42-2-21 NMSA 1978] is to clarify certain matters
of practice and procedure in the special alternative procedure in eminent domain.

History: 1953 Comp., 8§ 22-9-55, enacted by Laws 1963, ch. 248, § 1.
42-2-18. Application of Rules of Civil Procedure.

The Rules of Civil Procedure shall apply to the special alternative procedure in
eminent domain except where special provisions are found in the special alternative



procedure which conflict with the Rules of Civil Procedure and then the Rules of Civil
Procedure shall not apply.

History: 1953 Comp., § 22-9-56, enacted by Laws 1963, ch. 248, § 2.
ANNOTATIONS

Rule and section similar in effect. — There is no material difference in the effect of
Rule 1-001 NMRA and this section. Both provide that the Rules of Civil Procedure shall
apply to eminent domain proceedings except where there are inconsistent rules or
statutory provisions. State ex rel. State Hwy. Comm'n v. Burks, 1968-NMSC-121, 79
N.M. 373, 443 P.2d 866.

Depositions and discovery by defendant permitted. — Trial court did not err in
authorizing defendants to propound interrogatories, obtain production of documents and
take a deposition based thereon under the statute. State ex rel. State Hwy. Dep't v. Fox
Trailer Court, 1971-NMSC-097, 83 N.M. 178, 489 P.2d 1176.

Rules for dismissal of actions is applicable to highway condemnation
proceeding. State ex rel. State Hwy. Comm'n v. Burks, 1968-NMSC-121, 79 N.M. 373,
443 P.2d 866.

42-2-19. Disqualification of judge; effect.

A. Whenever a party or parties to any special alternative proceeding in eminent
domain shall make and file an affidavit that the judge before whom the proceeding is
pending, whether he be the resident judge or a judge designated by such resident
judge, cannot, according to the belief of the party to said proceeding making such
affidavit, preside over the same with impatrtiality, such affidavit shall operate as an
automatic severance of the proceedings as to all tracts in which the disqualifying party
or parties has an interest. Nothing herein shall be construed to authorize separate trials
of different interests in the same tract.

Another judge shall be designated for the trial of the proceeding as to the severed
portion thereof by agreement of counsel representing the respective parties. Upon the
failure of such counsel to agree, then such facts shall be certified to the chief justice of
the supreme court of New Mexico, and the chief justice shall thereupon designate the
judge to try the severed portion of such proceeding.

B. Such affidavit shall be filed within the time allowed for filing objections to the
preliminary order of entry and not thereafter.

History: 1953 Comp., § 22-9-57, enacted by Laws 1963, ch. 248, § 3.

42-2-20. Waiver of bond.



The surety bond required to be executed and filed by petitioner to the benefit of the
defendants under Section 42-2-6B NMSA 1978 of the special alternative procedure in
eminent domain may be waived by the court in its discretion.

History: 1953 Comp., 8 22-9-58, enacted by Laws 1963, ch. 248, § 4.

42-2-21. Costs.

If the total amount of the final judgment exceeds the total amount offered by
petitioner, excluding interest, for the tract or tracts for which the judgment is rendered,
the petitioner shall bear all taxable costs or fees as in any other action or proceeding.

History: 1953 Comp., § 22-9-59, enacted by Laws 1963, ch. 248, § 5.
ANNOTATIONS

Section differs materially and substantially from Section 42-1-8 NMSA 1978. State
ex rel. State Hwy. Comm'n v. Chavez, 80 N.M. 394, 456 P.2d 868 (1969) (decided, now
repealed, under prior law).

42-2-22. [Flood control; appropriation of land; compensation for
immediate use.]

The state or any political subdivision thereof, may also use the special alternative
procedure in eminent domain set forth in Sections 42-2-1 through 42-2-21 NMSA 1978
(being Laws 1959, Chapter 324, Sections 1 through 16 and Laws 1963, Chapter 248,
Sections 1 through 5) to the extent it is otherwise authorized by law to exercise the
power of eminent domain to acquire, either temporarily or permanently, public or
privately owned lands, real property or any interests therein for the acquisition,
construction, operation or maintenance of facilities for the carrying, channeling,
impounding or disposition of storm, flood or surface drainage waters.

Provided, however, that no order of entry to any property being taken under the
special alternative procedure for the acquisition, construction, operation and
maintenance of facilities for the carrying, channeling, impounding or disposition of
storm, flood or surface drainage waters may be granted until there is deposited with the
clerk of the district court a warrant for seventy-five percent of the amount offered as just
compensation for the immediate use, under such conditions as the court may deem
appropriate, of all persons having an estate or interest in such property, and the final
judgment shall not include interest from the date of such deposit on the amount of such
advance payment.

History: 1953 Comp., 8 22-9-61, enacted by Laws 1964 (1st S.S.), ch. 14, § 2.

ANNOTATIONS



Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Compiler's notes. — Laws 1959, ch. 324, § 16, compiled as 27-9-54, 1953 Comp.,
referred to in the first paragraph of this section, was repealed by Laws 1966, ch. 65, §
16.

Emergency clauses. — Laws 1964 (S.S.), ch. 14, § 4 contained an emergency clause
and was approved March 2, 1964.

Severability. — Laws 1964 (S.S.), ch. 14, § 3 provided for the severability of the act if
any part or application thereof was held invalid.

Cross references. — For right of eminent domain under Arroyo Flood Control Act, see
72-16-2C and 72-16-20C NMSA 1978.

For right of eminent domain under Las Cruces Arroyo Flood Control Act, see 72-17-2C
and 72-17-20C NMSA 1978.

42-2-23. Condemnation of property in excess of need; sale to prior
owner; price.

In the event the state, a state agency or other entity condemns property in excess of
the dimensions or amount necessary for public use, as determined by the condemnor, if
such determination occurs within five years of the date of condemnation, the prior owner
from whom the property was taken, or his personal representative or heirs, shall have
the option to purchase the property determined to be in excess. Such persons may
purchase such property at a price equal to the price paid for such excess property by
the condemnor to the prior owner at the time of taking, plus interest at the rate of six
percent per year, for the period beginning with the date the prior owner received final
payment for the land taken, and ending when the notice of intent to dispose is mailed,
less the amount of any liens which attached against the property while it was held by
the condemnor.

The notice of intent to dispose shall be mailed to the last known address of the prior
owner by certified mail with a return receipt requested. The notice shall notify the prior
owner of his right to purchase, specify which portion of the property of the prior owner is
available for purchase by him, the number of acres available, the amount of money,
both the principal and interest it will require to repurchase it and the amount of any liens
which may be deducted from the purchase price. If within thirty days after mailing the
notice of intent to dispose, the prior owner or his personal representative or heirs elect
to exercise the option to purchase, the condemnor shall enter into an agreement
prepared and approved by the attorney general, if the condemnor is a state agency, and
by appropriate legal officer of the entity if the condemnor is an entity other than a state
agency for the sale of the surplus land to the prior owner, his personal representative or
heirs.



If the prior owner, his personal representative or heirs have not elected to exercise
the option within thirty days from the date of mailing the notice of intent to dispose, the
condemnor shall sell the property at public sale.

History: 1953 Comp., 8 22-9-62, enacted by Laws 1967, ch. 206, § 1; 1981, ch. 126, §
1.

ANNOTATIONS
The 1981 amendment, effective March 21, 1981, deleted "and if such excess property
exceeds one acre in size" preceding "the prior owner" near the middle of the first
sentence of the first undesignated paragraph, substituted "the" for "an" preceding
"option" near the end of the first sentence of the first undesignated paragraph and

substituted "last known" for "last-known" in the first sentence of the second
undesignated paragraph.

42-2-24. Exclusion of certain property.

This act [42-2-23, 42-2-24 NMSA 1978] shall not apply to any land which at the time
of condemnation was wholly within the boundary of an incorporated municipality.

History: 1953 Comp., 8 22-9-67, enacted by Laws 1967, ch. 206, § 6.

ARTICLE 3
Relocation Assistance

42-3-1. Short title.
Chapter 42, Article 3 NMSA 1978 may be cited as the "Relocation Assistance Act".

History: 1953 Comp., 8 22-9A-1, enacted by Laws 1972, ch. 41, 8 1; 1989, ch. 121, §
1.

ANNOTATIONS

Cross references. — For relocation of municipally owned facilities, see 67-8-21 NMSA
1978.

The 1989 amendment, effective March 30, 1989, substituted "Chapter 42, Article 3
NMSA 1978" for "This act".

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, construction, and application of
state relocation assistance laws, 49 A.L.R.4th 491.

42-3-2. Definitions.



As used in the Relocation Assistance Act:

A. "agency" means any department, agency or instrumentality of:
(2) the federal government;
(2) the state;
(3) a political subdivision of the state; or

(4) any combination of the federal government, the state or a political
subdivision of the state;

B. "appraisal" means a written statement independently and impatrtially prepared by
a qualified appraiser setting forth an opinion of defined value of an adequately
described real property as of a specific date, supported by the presentation and analysis
of relevant market information;

C. "business" means any lawful activity, except a farm operation, conducted
primarily:

(1) for the purchase, sale, lease or rental of personal and real property or for
the manufacture, processing or marketing of products, commaodities or any other
personal property;

(2)  for the sale of services to the public;

3) by a nonprofit organization; or

(4)  solely for the purposes of Subsection A of Section 42-3-5 NMSA 1978, for
assisting in the purchase, sale, resale, manufacture, processing or marketing of
products, commodities, personal property or services by the erection and maintenance
of an outdoor advertising display, whether or not the display is located on the premises
on which any of the above activities are conducted,;

D. "displacing agency" means any agency or person carrying out a program or
project which causes a person to be a displaced person;

E. "displaced person':

(1) means any person who moves from real property or moves his personal
property from real property as a direct result of:

(a) a written notice of intent to acquire or the acquisition of the real property in
whole or in part for a program or project undertaken by the displacing agency on which



the person is a residential tenant or conducts a farm operation or a business as defined
in Subsection C of Section 42-3-2 NMSA 1978; or

(b) rehabilitation, demolition or other displacing activity as the displacing
agency may prescribe, under a program or project undertaken by the displacing agency
in any case in which the head of the displacing agency determines that the
displacement is permanent; and

(2)  means solely for the purposes of Section 42-3-11 NMSA 1978 and
Subsections A and B of Section 42-3-5 NMSA 1978, any person who moves from real
property or moves his personal property from real property as a direct result of:

(a) a written notice of intent to acquire or the acquisition of other real property,
in whole or in part, on which the person conducts a business or farm operation, for a
program or project undertaken by the displacing agency; or

(b) rehabilitation, demolition or other displacing activity as the displacing
agency may prescribe, of other real property on which the person conducts a business
or farm operation, under a program or project undertaken by the displacing agency
where the head of the displacing agency determines that the displacement is
permanent;

(3)  does not include:

(a) any person that has been determined, according to criteria established by
the head of the displacing agency, to be either in unlawful occupancy of the
displacement dwelling or to have occupied the displacement dwelling for the purpose of
obtaining assistance under the Relocation Assistance Act; and

(b) any person that is occupying the property on a rental basis for a short term
or period once the displacing agency has acquired the property as set forth in that act,
other than the person that was an occupant of the property at the time the property was
acquired.

F. "family" means two or more individuals living together in the same dwelling unit
who are related to each other by blood, marriage, adoption or legal guardianship;

G. "farm operation” means any activity conducted solely or primarily for the
production of one or more agricultural products or commodities, including timber, for
sale or home use and customarily producing such products or commodities in sufficient
guantity capable of contributing materially to the operator's support;

H. "mortgage" means such classes of liens as are commonly given to secure
advances on, or the unpaid purchase price of, real property under the laws of New
Mexico, together with the credit instruments, if any, secured by them; and



[. "person”, unless a contrary intention appears, means an individual, estate, trust,
receiver, association, club, corporation, partnership, joint venture, syndicate or other
entity.

History: 1953 Comp., 8 22-9A-2, enacted by Laws 1972, ch. 41, § 2; 1989, ch. 121, §
2.

ANNOTATIONS

The 1989 amendment, effective March 30, 1989, substituted the present language of
Subsection A for " ‘agency' means any department, agency or instrumentality of the
state or a political subdivision of the state or any combination of these"; added present
Subsection B; redesignated former Subsection B as present Subsection C and made
minor stylistic changes in Paragraph (4) thereof; deleted former Subsection C, which
defined "displaced person"; added present Subsections D and E; redesignated former
Subsections D through G as present Subsections F through I; and substituted "by them
for "thereby" in Subsection H.

42-3-3. Relocation program.

The displacing agency, as a part of the cost of a program or project, may establish
and provide for a program providing fair and reasonable relocation and other payments
for persons displaced by a program or project and to carry out relocation assistance
programs for displaced persons.

History: 1953 Comp., 8 22-9A-4, enacted by Laws 1972, ch. 41, 8 4; 1989, ch. 121, §
3.

ANNOTATIONS

The 1989 amendment, effective March 30, 1989, inserted "displacing” near the
beginning of the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. Jur. 2d §8 391, 392, 406; 39
Am. Jur. 2d Highways, Streets, and Bridges 88 19, 131, 277.

29A C.J.S. Eminent Domain 8§ 101, 102, 131, 132, 152, 153.

42-3-4. Administration.

In order to prevent unnecessary expense and duplication of functions and to
promote uniform and effective administration of relocation assistance programs for
displaced persons, any displacing agency may make relocation payments, provide
relocation assistance or otherwise carry out the provisions of the Relocation Assistance
Act by entering into an agreement to utilize the facilities, personnel and services of any



agency having an established organization for conducting relocation assistance
programs.

History: 1953 Comp., § 22-9A-5, enacted by Laws 1972, ch. 41, 8 5; 1989, ch. 121, §
4.

ANNOTATIONS

The 1989 amendment, effective March 30, 1989, inserted "displacing" near the
beginning of the section, and deleted "federal, state or local governmental” preceding
"agency" near the end of the section.

42-3-5. Relocation payments.

A. Whenever a program or project undertaken by an agency will result in the
displacement of a person, the displacing agency shall provide for payment to the
displaced person for:

(1) actual reasonable expenses in moving the person or the person's family,
business, farm operation or other personal property;

(2) actual direct losses of tangible personal property as a result of moving or
discontinuing a business or farm operation, but not to exceed an amount equal to the
reasonable expenses that would have been required to relocate the property, as
determined by the displacing agency;

(3) actual reasonable expenses in searching for a replacement business or
farm, supported by documentation that the displacing agency by regulation may require;
and

(4) actual reasonable expenses necessary to reestablish a displaced farm or
business at its new site, in accordance with criteria to be established by the displacing
agency but not to exceed twenty-five thousand dollars ($25,000).

B. A displaced person eligible for payments under Subsection A of this section who
is displaced from a dwelling and who elects to accept the payment authorized by this
subsection in lieu of the payments authorized by Subsection A of this section may
receive an expense and dislocation allowance that shall be determined according to a
schedule established by the displacing agency.

C. A displaced person eligible for payments under Subsection A of this section who
is displaced from the person's place of business or from the person's farm operation
and who is eligible under the criteria established by the displacing agency may elect to
accept the payment authorized by this subsection in lieu of the payment authorized by
Subsection A of this section. The payment shall consist of a fixed payment in an amount
to be determined according to the criteria established by the displacing agency, except



that the payment shall be not less than one thousand dollars ($1,000) nor more than
forty thousand dollars ($40,000). A person whose sole business at the displacement
dwelling is the rental of the dwelling to others shall not qualify for a payment under this
subsection.

History: 1953 Comp., 8§ 22-9A-6, enacted by Laws 1972, ch. 41, § 6; 1989, ch. 121, §
5; 2015, ch. 136, § 1.

ANNOTATIONS

Cross references. — For payments not to affect welfare benefits, see 27-1-4 NMSA
1978.

The 2015 amendment, effective April 10, 2015, increased the amount authorized for
payment to a person or business displaced by an agency program or project; in the
introductory sentence of Subsection A, after "displacement of", deleted "any" and added
"a"; in Subsection A, Paragraph (1), after "expenses in moving", deleted "himself, his"
and added "the person or the person’s"; in Subsection A, Paragraph (3), after
"documentation”, deleted "which" and added "that"; in Subsection A, Paragraph (4),
after "not to exceed", deleted "ten thousand dollars ($10,000)" and added "twenty-five
thousand dollars ($25,000)"; in Subsection B, deleted "Any" and added "A", and after
"dislocation allowance", deleted "which" and added "that"; in Subsection C, deleted
"Any" and added "A", after "displaced from", deleted "his" and added "the person’s",
after "business or from", deleted "his" and added "the person’s", and after "($1,000) nor
more than", deleted "twenty thousand dollars ($20,000)" and added "forty thousand
dollars ($40,000)".

The 1989 amendment, effective March 30, 1989, in Subsection A deleted "the
acquisition of real property for" following "Whenever" in the introductory paragraph and
substituted all of the language of that paragraph beginning with "displacing"” for "agency
may make a payment to any displaced person upon proper application as provided by
regulation or ordinance of the agency for"; inserted "displacing” in Paragraph A(3);
added Paragraph A(4); substituted all of the language of Subsection B beginning with
"receive" for "receive: (1) a moving expense allowance, determined according to a
schedule established by regulation of the agency, not to exceed three hundred dollars
($300); and (2) a dislocation allowance of two hundred dollars ($200)"; and rewrote
Subsection C.

42-3-6. Additional payment to property owner.

A. In addition to payments authorized by Section 42-3-5 NMSA 1978, the displacing
agency, as a part of the cost of the program or project, may make an additional
payment not to exceed thirty-one thousand dollars ($31,000) to a displaced person who
is displaced from a dwelling actually owned and occupied by the displaced person for
not less than ninety days prior to the initiation of negotiations for acquisition of the
property. The additional payment shall include the following:



(1) the amount that when added to the acquisition cost to the displacing
agency of the dwelling acquired by the displacing agency equals the reasonable cost of
a comparable replacement dwelling;

(2) the amount that will compensate the displaced person for any increased
interest cost and other debt service costs that the displaced person is required to pay
for financing the acquisition of a comparable replacement dwelling. The amount shall be
paid only if the dwelling acquired by the displacing agency was encumbered by a bona
fide mortgage that was a valid lien on the dwelling for not less than one hundred eighty
days prior to the initiation of negotiations for the acquisition of the dwelling. The amount
of the increased costs shall be equal to the excess in the aggregate interest and other
debt service costs of the amount of the principal of the mortgage on the replacement
dwelling that is equal to the unpaid balance of the mortgage on the acquired dwelling,
over the remainder term of the mortgage on the acquired dwelling, reduced to
discounted present value. The discount rate shall be the prevailing interest rate paid on
savings deposits by commercial banks in the general area in which the replacement
dwelling is located; and

3) reasonable expenses incurred by the displaced person for evidence of
title, recording fees and other closing costs incident to the purchase of a comparable
replacement dwelling, but not including prepaid expenses.

B. The additional payment authorized by this section shall be made only to a
displaced person who purchases and occupies a comparable replacement dwelling not
later than the end of the one-year period beginning on the date on which the displaced
person receives from the displacing agency final payment of all costs of the acquired
dwelling or on the date on which the displacing agency's obligations, pursuant to
Paragraph (3) of Subsection C of Section 42-3-11 NMSA 1978, are fulfilled, whichever
is the later date. The displacing agency may extend this one-year period for good
cause. If this one-year period is extended, the payment under this section shall be
based on the costs of relocating the displaced person to a comparable replacement
dwelling within one year of such date.

History: 1953 Comp., 8 22-9A-7, enacted by Laws 1972, ch. 41, 8 7; 1989, ch. 121, §
6; 2015, ch. 136, § 2.

ANNOTATIONS

The 2015 amendment, effective April 10, 2015, increased the amount authorized as an
additional payment to a person displaced by an agency program or project when the
person actually owned and occupied the dwelling that was displaced; in the introductory
paragraph of Subsection A, after "payment not to exceed", deleted "twenty-two
thousand five hundred dollars ($22,500)" and added "thirty-one thousand dollars
($31,000)", after the second occurrence of "to", deleted "any" and added "a", and after
"not less than", deleted "one hundred eighty" and added "ninety"; in Subsection A,
Paragraph (1), after "the amount", deleted "if any, which" and added "that"; in



Subsection A, Paragraph (2), after "the amount”, deleted "if any, which" and added
"that", after "service costs", deleted "which he" and added "that the displaced person”,
after "acquisition of", deleted "any" and added "a", after "bona fide mortgage", deleted
"which" and added "that", and after "replacement dwelling”, deleted "which" and added
"that"; and in Subsection B, after "the date on which", deleted "he" and added "the
displaced person".

The 1989 amendment, effective March 30, 1989, in the introductory paragraph of
Subsection A substituted "twenty-two thousand five hundred dollars ($22,500)" for
"fifteen thousand dollars ($15,000)" and made minor stylistic changes in the first
sentence; substituted "displacing agency"” for "agency" throughout the section; rewrote
Subsection A(1); in Subsection A(2) inserted "and other debt service costs" in the first
sentence and inserted "of the increased costs" in the third sentence; substituted "a
comparable"” for "the" in Subsection A(3); and in Subsection B substituted "comparable
replacement dwelling" for "replacement dwelling which is decent, safe and sanitary"
near the beginning of the first sentence, substituted "the displacing agency's obligations,
pursuant to Paragraph (3) of Subsection C of Section 42-3-11 NMSA 1978, are fulfilled"
for "he moves from the acquired dwelling" near the end of the first sentence, and added
the second and third sentences.

42-3-7. Additional payment to tenant.

A. In addition to amounts otherwise authorized by the Relocation Assistance Act,
the displacing agency shall make a payment to or for any displaced person displaced
from any dwelling not eligible to receive a payment under Section 42-3-6 NMSA 1978
when that dwelling was actually and lawfully occupied by the displaced person for not
less than ninety days immediately prior to the initiation of negotiations for acquisition of
the dwelling or in any case in which the displacement is a direct result of acquisition or
other event as the displacing agency shall prescribe.

B. The payment in Subsection A of this section shall consist of the amount
necessary to enable the displaced person to lease or rent for a period not to exceed
forty-two months a comparable replacement dwelling, but at no time shall this payment
exceed seven thousand two hundred dollars ($7,200). At the discretion of the displacing
agency, a payment under this subsection may be made in periodic installments.
Computation of a payment under this subsection to a low-income displaced person for a
comparable replacement dwelling shall take into account that person's income.

C. Any person eligible for a payment under Subsection A of this section may elect to
apply the payment to a down payment on, and other incidental expenses pursuant to,
the purchase of a comparable replacement dwelling. That person may, at the discretion
of the displacing agency, be eligible under this subsection for the maximum payment
allowed under Subsection B of this section, except that, in the case of a displaced
homeowner who has owned and occupied the displacement dwelling for at least ninety
days immediately prior to the initiation of negotiations for the acquisition of the dwelling,
this payment shall not exceed the payment the person would otherwise have received



under Subsection A of Section 42-3-6 NMSA 1978 had the person owned and occupied
the displacement dwelling ninety days immediately prior to the initiation of such
negotiations.

History: 1978 Comp., § 42-3-7, enacted by Laws 1989, ch. 121, § 7; 2015, ch. 136, § 3.
ANNOTATIONS

Repeals and reenactments. — Laws 1989, ch. 121, § 7 repealed former 42-3-7 NMSA
1978, as enacted by Laws 1972, ch. 41, § 8, relating to additional payment to tenant,
and enacted a new section, effective March 30, 1989.

The 2015 amendment, effective April 10, 2015, increased the amount authorized as an
additional payment to a person displaced by an agency program or project when the
person is not eligible for a payment under Section 42-3-6 NMSA 1978; in Subsection B,
after "this payment exceed", deleted "five thousand two hundred fifty dollars ($5,250)"
and added "seven thousand two hundred dollars ($7,200)"; and in Subsection C, after
"Subsection B", deleted "of this section”, after "ninety days", deleted "but not more than
one hundred eighty days", and after "displacement dwelling", deleted "one hundred
eighty" and added "ninety".

42-3-8. Miscellaneous payments.

In addition to other payments authorized by the Relocation Assistance Act, the
displacing agency, as part of the cost of any program or project, may reimburse
reasonable and necessary expenses incurred for:

A. recording fees, transfer taxes and other expenses incidental to conveying the
property;

B. penalty costs for prepayment of any mortgage then existing entered into in good
faith encumbering the real property if the mortgage is on record or has been filed for
record as provided by law; and

C. the pro rata portion of real property taxes paid which are allocable to the period
subsequent to the date of vesting of title in the displacing agency or the effective date of
the possession of the real property by the displacing agency, whichever is earlier.

History: 1953 Comp., § 22-9A-9, enacted by Laws 1972, ch. 41, 8 9; 1989, ch. 121, §
8.

ANNOTATIONS

The 1989 amendment, effective March 30, 1989, inserted "displacing” preceding
"agency" throughout the section.



Reimbursement provision valid. — Statutory provision for reimbursing property owner
for pro rata portion or real property taxes is valid. 1973 Op. Att'y Gen. No. 73-37.

42-3-9. Reimbursement for expenses where condemnation does not
result in acquisition or is abandoned.

A court having jurisdiction over a proceeding instituted by the displacing agency to
acquire real property by condemnation shall, when required by federal law or by a
federal grant contract governing the project or program, award the owner of any right,
title or interest in the real property a sum which will reimburse the owner for his
reasonable costs, disbursements and expenses, including reasonable attorney,
appraisal and engineering fees actually incurred because of the condemnation
proceedings, if:

A. the final judgment in the proceeding is that the displacing agency cannot acquire
the real property by condemnation; or

B. the proceeding is abandoned by the displacing agency.

History: 1953 Comp., 8 22-9A-10, enacted by Laws 1972, ch. 41, § 10; 1989, ch. 121,
§9.

ANNOTATIONS

The 1989 amendment, effective March 30, 1989, inserted "displacing” preceding
"agency" throughout the section.

42-3-10. Compensation for expenses of inverse condemnation.

A court, rendering a judgment for the plaintiff in a proceeding brought under Section
42A-1-29 NMSA 1978 awarding compensation for the actual physical taking of the
property by the displacing agency, or the agency effecting a settlement of any such
proceeding, shall, when required by federal law or by a federal grant contract governing
the project or program, determine and award or allow to the plaintiff as a part of the
judgment or settlement a sum which will reimburse the plaintiff for his reasonable costs,
disbursements and expenses, including reasonable attorney, appraisal and engineering
fees actually incurred because of the proceeding.

History: 1953 Comp., § 22-9A-11, enacted by Laws 1972, ch. 41, § 11; 1989, ch. 121,
§ 10.

ANNOTATIONS

The 1989 amendment, effective March 30, 1989, substituted "Section 42A-1-29 NMSA
1978" for "Section 22-9-22 NMSA 1953" and inserted "displacing” preceding "agency".



42-3-11. Advisory assistance program.

A. Programs or projects undertaken by a displacing agency shall be planned in a
manner that:

(2) recognizes at an early stage in the planning of programs or projects, and
before the commencement of any actions which will cause displacements, the problems
associated with the displacement of individuals, families, businesses and farm
operations; and

(2) provides for the resolution of displacement problems in order to minimize
adverse impacts on displaced persons and to expedite the program or project
advancement and completion.

B. The head of any displacing agency shall ensure that the relocation assistance
advisory services described in Subsection C of this section are made available to all
persons displaced by the displacing agency. If the head of the displacing agency
determines that any person occupying property immediately adjacent to the property
where the displacing activity occurs is caused substantial economic injury as a result of
the displacing activity, the head of the displacing agency may make available to any
person occupying the adjacent property the relocation assistance advisory services.

C. Each relocation assistance advisory program required by Subsection B of this
section shall include those measures, facilities or services that may be necessary or
appropriate in order to:

(1) determine the need and make timely recommendations on the needs and
preferences, if any, of displaced persons for relocation assistance;

(2) provide current and continuing information on the availability, sales prices
and rental charges of comparable replacement dwellings for displaced homeowners and
tenants and suitable locations for businesses and farm operations;

(3)  assure that a person shall not be required to move from a dwelling unless
the person has had a reasonable opportunity to relocate to a comparable replacement
dwelling except in the case of:

(a) a major disaster as defined in Section 102(2) of the Disaster Relief Act of
1974,

(b) a national emergency declared by the president of the United States;
(c) any other emergency which requires the person to move immediately from

the dwelling because continued occupancy of the dwelling by the person constitutes a
substantial danger to the health or safety of the person;



(4)  assist a person displaced from his business or farm operation to obtain
and become established in a suitable replacement location; and

(5)  supply information concerning federal, state and local programs which
may be of assistance to displaced persons, supply technical assistance to displaced
persons in applying for assistance under these programs and minimize hardships to the
displaced persons in adjusting to relocation.

History: 1978 Comp., 8 42-3-11, enacted by Laws 1989, ch. 121, § 11.
ANNOTATIONS

Repeals and reenactments. — Laws 1989, ch. 121, § 11 repealed former 42-3-11
NMSA 1978, as enacted by Laws 1972, ch. 41, § 12, relating to the advisory assistance
program, and enacted a new section, effective March 30, 1989.

Cross references. — For Section 102(2) of the federal Disaster Relief Act of 1974,
referred to in Subsection C(3)(a), see 42 U.S.C. § 5122(2).

42-3-12. Housing replacement as a last resort.

A. If a project cannot proceed to actual construction because comparable
replacement sale or rental housing is not available and the displacing agency
determines that the housing cannot otherwise be made available, the displacing agency
may take action necessary or appropriate to provide the housing by use of funds
authorized for the project.

The displacing agency may use this section to exceed the maximum amounts which
may be paid under the Relocation Assistance Act on a case-by-case basis for good
cause as determined in accordance with such regulations as the agency or department
shall issue.

B. No person shall be required to move from his dwelling on account of any project
unless the displacing agency is satisfied that a comparable replacement housing is
available to the person.

History: 1953 Comp., § 22-9A-13, enacted by Laws 1972, ch. 41, § 13; 1989, ch. 121,
§12.

ANNOTATIONS

The 1989 amendment, effective March 30, 1989, substituted "displacing agency" for
"agency" throughout the section; added the second paragraph of Subsection A; and
substituted "a comparable replacement housing” for "replacement housing in
accordance with Subsection C of Section 12" in Subsection B.



State highway department may build required housing. — Any necessary action
may be taken to provide housing by using funds authorized for the project. This does
not necessarily mean that the state highway department must build the houses
required, but as an absolutely last resort it could. 1973 Op. Att'y Gen. No. 73-47.

42-3-13. Implementing regulations.

The displacing agency may adopt regulations that it deems necessary or appropriate
to implement the provisions of the Relocation Assistance Act, including but not limited to
regulations necessary to assure that:

A. the payments and assistance authorized shall be administered in as fair,
reasonable and uniform a manner as practicable;

B. a displaced person who makes proper application for a payment authorized shall
be paid promptly after a move or, in hardship cases, be paid in advance; and

C. any person aggrieved by a determination as to eligibility for relocation payments
or the amount of payment under that act may have his application reviewed at a formal
hearing before the head of the displacing agency or a hearing officer designated by the
head of the displacing agency.

History: 1953 Comp., 8§ 22-9A-14, enacted by Laws 1972, ch. 41, § 14; 1989, ch. 121,
8§ 13.

ANNOTATIONS

The 1989 amendment, effective March 30, 1989, inserted "displacing" in the
undesignated introductory paragraph; inserted "a" in Subsection A; and in Subsection C
substituted "that act” for "this act”, and twice substituted "displacing" for "acquiring".

42-3-14. Administrative hearings; court review.

A. A person aggrieved by a determination as to eligibility for relocation payments or
the amount of payment received under the Relocation Assistance Act shall have the
right to a hearing before the displacing agency or before a hearing officer designated by
the displacing agency.

B. After the hearing, a person aggrieved or affected by a final administrative
determination concerning eligibility for relocation payments or the amount of the
payment under the Relocation Assistance Act may appeal to the district court pursuant
to the provisions of Section 39-3-1.1 NMSA 1978.

History: 1953 Comp., 8 22-9A-15, enacted by Laws 1972, ch. 41, § 15; 1989, ch. 121,
§ 14; 1998, ch. 55, § 45; 1999, ch. 265, § 47.



ANNOTATIONS

Cross references. — For procedures governing administrative appeals to the district
court, see Rule 1-074 NMRA.

The 1999 amendment, effective July 1, 1999, substituted "Section 39-3-1.1" for
"Section 12-8A-1" in Subsection B.

The 1998 amendment, effective September 1, 1998, substituted "A person" for "Any
persons” in Subsection A, rewrote Subsection B and deleted Subsection C.

The 1989 amendment, effective March 30, 1989, inserted "displacing" preceding
"agency" throughout the section; made minor stylistic changes in the introductory
paragraph of Subsection B; and substituted "by filing a notice of appeal in the district
court within thirty days of the date of mailing” for "within thirty days of the day of the
mailing" in Subsection B(2).

42-3-15. Contingent authority of act.

The provisions of the Relocation Assistance Act are effective so long as the
congress of the United States authorizes and appropriates money for the payments and
services set forth in Section 211 of the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 for federal aid programs, that act providing for
federal reimbursement of the payments and services arising out of relocation assistance
as a part of the cost of construction of a project under any federal aid program.

History: 1953 Comp., 8 22-9A-16, enacted by Laws 1972, ch. 41, § 16; 1989, ch. 121,
§ 15.

ANNOTATIONS

Cross references. — For powers of municipalities, see 3-60-26 and 3-60A-10 NMSA
1978.

For Section 211 of the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, see 42 U.S.C. § 4631.

The 1989 amendment, effective March 30, 1989, substituted "that act" for "said act"
near the middle of the section.

ARTICLE 4
Ejectment and Recovery of Real Property

42-4-1. [When ejectment maintainable.]



The action of ejectment may be maintained in all cases where the plaintiff is legally
entitled to the possession of the premises.

History: C.L. 1897, § 2685 (250), added by Laws 1907, ch. 107, § 1 (250); Code 1915,
§ 4360; C.S. 1929, § 105-1801; 1941 Comp., § 25-801; 1953 Comp., § 22-8-1.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For forcible entry and detainer suits in district courts, see 35-10-1
NMSA 1978.

For action of ejectment against persons claiming community land grants improperly, see
49-2-14 NMSA 1978.

Landlord's right to possession of premises core of action. — The very foundation
of the right to maintain an action of ejectment, both at the common law and under the
territorial statute, is the landlord's right to the possession of the premises. Osborne v.
United States, 1885-NMSC-010, 3 N.M. (Gild.) 337, 5 P. 465 (decided under former
law).

Right to possession. — In ejectment, the parties' rights to possession are primarily in
issue. Pacheco v. Martinez, 1981-NMCA-116, 97 N.M. 37, 636 P.2d 308.

Right to possession at time of filing complaint essential. — A right to possession of
the premises at the time of filing the complaint is essential to maintaining ejectment both
at common law and under the statutory law of New Mexico. Kerr-McGee Corp. v.
Bokum Corp., 453 F.2d 1067 (10th Cir. 1972).

Adverse possessor maintaining ejectment action. — The fact that grantee's spouse,
who claimed land on theory of adverse possession, had not been in actual possession
of all of land in question did not defeat grantee's spouse's right to possession of entire
tract where possession was based on quiet title decree describing entire tract. Quintana
v. Montoya, 1958-NMSC-075, 64 N.M. 464, 330 P.2d 549.

Determination of better title between parties. — In ejectment, where no legal title is
shown in either party, the party showing prior possession in himself, or those through
whom he claims, will be held to have the better title. Romero v. Herrera, 1921-NMSC-
096, 27 N.M. 559, 203 P. 243; Blea v. Sandoval, 1988-NMCA-036, 107 N.M. 554, 761
P.2d 432, cert. denied 107 N.M. 413, 759 P.2d 200.

Ejectment on superior title is a breach of the warranty of good title. Garcia v.
Herrera, 1998-NMCA-066, 125 N.M. 199, 959 P.2d 533, cert. denied, 125 N.M. 145,
958 P.2d 103.



Remedy for breach of covenant not in ejectment. — In absence of an express
forfeiture provision in a lease, the lessor's remedy for breach of covenants, express or
implied, is an action for damages or a suit in equity for cancellation, and not an action at
law for ejectment. Kerr-McGee Corp. v. Bokum Corp., 453 F.2d 1067 (10th Cir. 1972).

Joinder of causes of action. — Both legal and equitable remedies are administered by
a single court as two complementary departments of jurisprudence so that there is no
error by a joinder of the causes of action. Therefore, plaintiff has the right to bring a suit
in ejectment and to request a prayer for relief and defendant can counterclaim in a suit
to quiet title. Martinez v. Mundy, 1956-NMSC-037, 61 N.M. 87, 295 P.2d 209, overruled
on other grounds by Evans Fin. Corp. v. Strasser, 1983-NMSC-053, 99 N.M. 788, 664
P.2d 986.

Burden of proof. — In action of ejectment, plaintiff must recover on the strength of his
own title, and where the grant to him contains an exception or reservation, he must
show that the land in controversy was not reserved. Maxwell Land Grant Co. v.
Dawson, 1893-NMSC-014, 7 N.M. 133, 34 P. 191, rev'd on other grounds, 151 U.S.
586, 14 S. Ct. 458, 38 L. Ed. 279 (1894) (decided under former law).

Jury not restricted to technical definition in boundary dispute. — Where in an
action in ejectment the boundaries were in dispute and the term "las lomas," the hills,
was used in the deed to designate the termination of the property, it was error for the
court to limit the jury to a technical definition and to exclude from their consideration
parol evidence of local distinctions between "altidos," little hills, "matoral,” sand hills
around bushes, "lomitas," groups of hills, and "las lomas" or hills of considerable height,
since "las lomas" constituted a latent ambiguity and was subject to explanation by parol.
Gentile v. Crossan, 1894-NMSC-013, 7 N.M. 589, 38 P. 247 (decided under former
law).

Law reviews. — For article, "Attachment in New Mexico - Part Il," see 2 Nat.
Resources J. 75 (1962).

For survey, "The Uniform Owner-Resident Relations Act," see 6 N.M. L. Rev. 293
(1976).

For article, "Survey of New Mexico Law, 1982-83: Property Law,"” see 14 N.M.L. Rev.
189 (1984).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 1, 2; 65
Am. Jur. 2d Quick Title § 30.

Taxes, right of owner who has in fact paid taxes in question to maintain ejectment
against purchaser at tax sale, 26 A.L.R. 631.

Railroad right-of-way, ejectment as remedy for interference with, 47 A.L.R. 563.



Laches as affecting right of one whose property is taken for public use to maintain
ejectment, 58 A.L.R. 684.

Mortgage foreclosure proceedings which are imperfect or irregular, ejectment by, or
against, purchaser under, 73 A.L.R. 640.

Vendor in contract for sale or exchange of real property, right of, to bring suit for
forfeiture or to recover possession without first giving notice or making demand for
possession, 94 A.L.R. 1250.

Jurisdiction of justice of the peace (or similar court) of ejectment action, 115 A.L.R. 514.

Right to use force to obtain possession of real property to which one is entitled, 141
A.L.R. 250.

Remedy of tenant against stranger wrongfully interfering with his possession, 12
A.L.R.2d 1192,

Measure and items of recovery for improvements mistakenly placed or made on land of
another, 24 A.L.R.2d 11.

Judgment involving real property against one spouse as binding against other spouse
not a party to the proceeding, 58 A.L.R.2d 701.

Rule that plaintiff in ejectment need not trace title back of common source, 5 A.L.R.3d
375.

28A C.J.S. Ejectment § 3 et seq.
42-4-2. [Wrongful ouster and detention of realty or mining claim.]

The action of ejectment will lie for the recovery of the possession of a mining claim,
as well also of any real estate, where the party suing has been wrongfully ousted from
the possession thereof, and the possession wrongfully detained.

History: C.L. 1897, § 2685 (251), added by Laws 1907, ch. 107, § 1 (251); Code 1915,
§ 4361; C.S. 1929, § 105-1802; 1941 Comp., § 25-802; 1953 Comp., § 22-8-2.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Court considers strength of possessory title of parties. — In this sort of possessory
action, it is the duty of the court to consider the strength of the possessory title of each
of the adversary parties. Winslow v. Burns, 47 N.M. 29, 132 P.2d 1048 (1943).



Priority of rights between locators. — As between the prior locator in possession and
a subsequent locator, the evidence of the prior locator will be viewed in the most
favorable light it will reasonably justify. Winslow v. Burns, 47 N.M. 29, 132 P.2d 1048
(1943).

Trespasser in possession may maintain action against second trespasser. — One
in possession of the surface of a mining claim, even though a trespasser, may maintain
ejectment against one who trespasses underneath the surface. Lincoln-Lucky & Lee
Mining Co. v. Hendry, 9 N.M. 149, 50 P. 330 (1897) (decided under former law).

Recovery of government land by plaintiff without title. — Plaintiff with prior actual
possession without title of government land may recover its possession by ejectment on
a proper demand for restoration of such possession against a subsequent mere
intruder, for the statute is broad enough to include possession wholly disconnected from
the legal or even colorable title, and while such actual possession although continued
indefinitely would not ripen into a legal title or constitute an equity against the United
States, it will be protected against such wrongdoer. N. M., Rio Grande & Pac. Ry. v.
Crouch, 4 N.M. (Gild.) 293, 13 P. 201 (1887) (decided under former law).

When distinction between ouster upon and beneath surface. — There can be no
distinction between an ouster upon the surface and an ouster beneath the surface in an
action of ejectment on a mining claim, except in cases arising under the mining laws by
virtue of this statute, for the rule is the same as to all character of lands. Lincoln-Lucky &
Lee Mining Co. v. Hendry, 9 N.M. 149, 50 P. 330 (1897) (decided under former law).

Burden of proof. — In action in ejectment for possession of a mine claimed by plaintiff
under United States patent, where plaintiff made prima facie case, and defendant
undertook to establish fact that by virtue of certain act of congress, which contemplated
certain state of facts and a strict compliance with the provisions and conditions of the
same, they were given right to follow mineral vein or lode from or across side lines of
claims, the burden of proof as to the existence of such state of facts, and the
compliance with all the requirements, conditions and terms of the act, was upon
defendant. Bell v. Skillicorn, 6 N.M. 399, 28 P. 768 (1892) (decided under former law).

Model used during trial, allowed in jury room. — Where miners who had worked on
the property in question made a model, which they admitted was not a perfect facsimile
of the mine, and the court refused to admit it as such, but did admit it for the purpose of
explaining the testimony of witnesses, and several used it for both plaintiff and
defendant, it was proper to permit the jury to take it to the jury room at their request.
lllinois Silver Mining & Milling Co. v. Raff, 7 N.M. 336, 34 P. 544 (1893) (decided under
former law).

Instructions to jury. — In action in ejectment for possession of a mine claimed by
plaintiff under United States patent, which was in evidence, court properly instructed
jury that if plaintiff's vein was within side lines formed by artificial monuments placed
around the same at time of survey for patent, it would make no difference whether said



monuments and survey were properly connected with the surveys of the public lands,
but that the locations of said monuments would determine and control the location. Bell
v. Skillicorn, 6 N.M. 399, 28 P. 768 (1892) (decided under former law).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 5, 20, 21,
22; 54 Am. Jur. 2d Mines and Minerals 8 171 et seq.

Right of owner of interest in mineral in suit to maintain ejectment, 35 A.L.R. 234.

28A C.J.S. Ejectment § 7; 58 C.J.S. Mines § 139.
42-4-3. [Principles apply to equity suits.]

The principles of the provisions of this article shall apply and extend to all suits in
equity when the object of the complaint or answer is for the recovery of lands and
tenements.

History: C.L. 1897, 8§ 2685 (265), added by Laws 1907, ch. 107, 8 1 (265); Code 1915,
§ 4378; C.S. 1929, § 105-1819; 1941 Comp., § 25-803; 1953 Comp., § 22-8-3.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Compiler's notes. — The words "this article" appeared in the original act. As used
there, they referred to art. 14 of Laws 1907, ch. 107, compiled as 42-4-1 to 42-4-16
NMSA 1978. This section is part of art. 18 of ch. 88 of the 1915 Code, which is compiled
as 42-4-1 to 42-4-19 NMSA 1978.

Joinder of causes of action. — Where appellee's amended complaint first alleged that
she was the owner and entitled to possession of the land involved, then alleged that
appellants constructed two houses and utility lines in such a manner as to encroach on
her property to her damage, and that appellants should be required to remove the
encroachments, appellee's amended complaint is that type of alternative pleading which
is permissible under Rule 8(a)(2), N.M.R. Civ. P. (now Rule 1-008 NMRA). As both legal
and equitable remedies are administered by a single court, there was no error by a
joinder of the causes of action. Heaton v. Miller, 1964-NMSC-080, 74 N.M. 148, 391
P.2d 653.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 8§ 1, 18, 32,
44,

28A C.J.S. Ejectment 8§ 60.

42-4-4. [Parties to action.]



The action shall be prosecuted in the real names of the parties, and shall be brought
against the tenant in possession, or against the person under whom such tenant holds
or claims possession. Any person claiming such premises may, on motion, be made a
defendant.

History: C.L. 1897, § 2685 (252), added by Laws 1907, ch. 107, § 1 (252); Code 1915,
§ 4362; C.S. 1929, § 105-1803; 1941 Comp., § 25-804; 1953 Comp., § 22-8-4.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For action prosecuted by real party in interest, see Rule 1-017 A
NMRA.

Determination of necessary party. — Any person having an interest adverse to
plaintiff, or claiming title or right of possession, may be made a defendant, but such a
person may, or may not, be a necessary party, the rule being subject to the principle
that only persons in actual occupation are necessary parties. Latin Am. Council of
Christian Churches v. Leal, 57 N.M. 502, 260 P.2d 697 (1953).

One in actual occupation, necessary and proper defendant. — Generally, in an
ejectment action the person in actual occupation or possession is a necessary and
proper defendant, and no other person is a hecessary or proper party defendant. Latin
Am. Council of Christian Churches v. Leal, 57 N.M. 502, 260 P.2d 697 (1953).

Action of ejectment against cotenant. — Ejectment lies against a cotenant, or a
grantee of a cotenant, attempting to hold adversely to his cotenant. Prior possession,
under such circumstances, is sufficient to maintain ejectment. Lasswell v. Kitt, 11 N.M.
459, 70 P. 561 (1902); Lockhart v. Leeds, 10 N.M. 568, 63 P. 48 (1900), rev'd on other
grounds, 195 U.S. 427, 25 S. Ct. 76, 49 L. Ed. 263 (1904).

Tenant in common may sue separately in ejectment and may recover possession of
the entire estate in subordination to the rights of his cotenants, if the defendant shows
no title. De Bergere v. Chaves, 14 N.M. 352, 93 P. 762 (1908), aff'd, 231 U.S. 482, 34
S. Ct. 144, 58 L. Ed. 325 (1913).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 1, 26, 27,
28.

28A C.J.S. Ejectment 8 50 et seq.

42-4-5. [Contents of complaint.]



It shall be sufficient for the plaintiff to declare in his complaint that on some day,
named therein, he was entitled to the possession of the premises, describing them; and
that the defendant, on a day named in the complaint, afterwards entered into such
premises, and unlawfully withheld from the plaintiff the possession thereof, to his
damage for any sum he may name.

History: C.L. 1897, 8§ 2685 (253), added by Laws 1907, ch. 107, 8 1 (253); Code 1915,
§ 4363; C.S. 1929, § 105-1804; 1941 Comp., 8 25-805; 1953 Comp., § 22-8-5.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For real property description in pleading, see 47-1-46 NMSA
1978.

Failure to aver right to possession renders complaint defective. — Complaint in
ejectment, failing to aver that plaintiff is entitled to the possession of the premises in
guestion, is fatally defective. Osborne v. United States, 1885-NMSC-010, 3 N.M. (Gild.)
337, 5 P. 465 (decided under former law).

It is not sufficient to allege that defendant unjustly withholds premises from the
plaintiff. Osborne v. United States, 1885-NMSC-010, 3 N.M. (Gild.) 337, 5 P. 465
(decided under former law).

Amendments to complaint. — Where, in complaint in ejectment, plaintiff alleges
ownership in herself and, though not required by statute to do so, alleges her claim of
title from defendant to plaintiff's immediate predecessor in title, plaintiff can show
complete title by proof, absent objection thereto, and the complaint is considered as
amended to include the omitted and necessary allegation. Herington v. Herrera, 1940-
NMSC-033, 44 N.M. 374, 102 P.2d 896.

In ejectment, plaintiff is bound by chain of title pleaded by her. Herington v.
Herrera, 1940-NMSC-033, 44 N.M. 374, 102 P.2d 896.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 21, 32, 33,
34.

Instructions in ejectment on rule that plaintiff must recover on strength of own title, 159
A.L.R. 646.

Rule that plaintiff in real action may recover on proof of better title from common source
as applicable where plaintiff's evidence shows that the common-source title is bad, 5
A.L.R.3d 375.



28A C.J.S. Ejectment § 55 et seq.
42-4-6. [Defendant's pleadings; plaintiff's reply.]

The defendant shall plead to the complaint, as required by Sections 4106 and 4110;
and the plaintiff may reply or demur.

History: C.L. 1897, 8§ 2685 (254), added by Laws 1907, ch. 107, 8 1 (254); Code 1915,
§ 4364; C.S. 1929, § 105-1805; 1941 Comp., 8 25-806; 1953 Comp., § 22-8-6.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Compiler's notes. — Sections 4106 and 4110 refer to the 1915 Code, 8§88 4106, 4110,
which are superseded by Rules 1-007A and 1-012B NMRA.

Rule 1-007C NMRA abolished the use of demurrers.

What parties may show in their pleadings. — In ejectment, the plaintiff may show
any fact which establishes his right to possession, and the defendant may show any fact
to establish that the plaintiff is not entitled to possession, under the plea of not guilty.
Deeney v. Mineral Creek Milling Co., 1902-NMSC-005, 11 N.M. 279, 67 P. 724 (decided
under former law).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 11, 36, 37.

Estoppel of tenant never in possession under lease to dispute landlord's title in action of
ejectment, 98 A.L.R. 546.

Estoppel or waiver, necessity of pleading in ejectment action, 120 A.L.R. 92.

Defense of adverse possession or statute of limitations as available under general
denial or plea of general issue, 39 A.L.R.2d 1426.

28A C.J.S. Ejectment 8§ 34 et seq.

42-4-7. [Ultimate facts authorizing recovery.]

It shall be sufficient to entitle the plaintiff to recover, to show that at the time of the
commencement of the action the defendant was in possession of the premises claimed,
and that the plaintiff had a right to the possession thereof.

History: C.L. 1897, § 2685 (255), added by Laws 1907, ch. 107, 8 1 (255); Code 1915,
§ 4365; C.S. 1929, § 105-1806; 1941 Comp., 8 25-807; 1953 Comp., § 22-8-7.



ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Right of possession deemed foundation of ejectment action. — The very
foundation of the right to maintain an action of ejectment, both at common law and
under the statutory law of New Mexico, is the plaintiff 's right to the possession of the
premises. Burke v. Permian Ford-Lincoln-Mercury, 1981-NMSC-001, 95 N.M. 314, 621
P.2d 1119.

Right to possession. — In ejectment, the parties' rights to possession are primarily in
issue. Pacheco v. Martinez, 1981-NMCA-116, 97 N.M. 37, 636 P.2d 308.

Right to possession at time of filing complaint essential. — Plaintiff's failure to give
his month-to-month tenant valid 30-days' notice meant that plaintiff's complaint in
ejectment was invalid, because he did not have the right to possession; his action in
ejectment was, therefore, premature. Dickens v. Hall, 1986-NMSC-029, 104 N.M. 173,
718 P.2d 683.

Defective deed alone will not support summary determination. — Where plaintiffs
in ejectment action have shown that the deed upon which defendants' title is asserted is
fatally defective, this alone will not support a summary determination of the cause where
there are indications external to the deed which might support defendants' position.
Jemez Props., Inc. v. Lucero, 1979-NMCA-162, 94 N.M. 181, 608 P.2d 157, cert.
denied, 94 N.M. 628, 614 P.2d 545 (1980).

Effect of conflicting calls in deed, in boundary line dispute. — In an action
instituted by appellee who filed a complaint in the nature of ejectment in a boundary line
dispute, when there are conflicting calls in a deed - one for distance, the other for an
adjoining tract of a named person - the latter prevails only if the person named actually
owns the adjoining tract. Olivas v. Garcia, 1958-NMSC-105, 64 N.M. 419, 329 P.2d 435.

No directed verdict where conflict in evidence as to possession. — Where neither
party to an action in ejectment shows legal title in himself, and the prior possession of
the plaintiff and those through whom he claims as a matter upon which there is a
conflict in the evidence, the court cannot properly direct a verdict, but the case should
be submitted to the jury. Romero v. Herrera, 1921-NMSC-096, 27 N.M. 559, 203 P. 243.

Hold-over tenant holds on same terms as in original lease. — A tenant holding over
after expiration of a lease without the landlord's assent holds on the same terms as
those of the original lease, including all covenants thereof, unless made inapplicable by
changed conditions. Burke v. Permian Ford-Lincoln-Mercury, 1981-NMSC-001, 95 N.M.
314, 621 P.2d 1119.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 19, 20, 21.



Mesne profits, right to, as compensation for crops grown by one wrongfully in
possession, 39 A.L.R. 962, 57 A.L.R. 584.

Remainderman, right as against, to allowance under statute for improvements made
during continuance of life estate by one in possession under mistaken claim of title to
the fee, 89 A.L.R. 635.

Instructions in ejectment on rule that plaintiff must recover on strength of own title, 159
A.L.R. 646.

Rule that plaintiff in real action may recover on proof of better title from common source
as applicable where plaintiff evidence shows that the common-source title is bad, 5
A.L.R.3d 375.

28A C.J.S. Ejectment 8§ 14 et seq.
42-4-8. [Action between cotenants; ouster to be shown.]

In any action brought by a joint tenant, or tenant in common, against a cotenant, he
shall be required to prove an actual ouster or act equivalent thereto.

History: C.L. 1897, 8§ 2685 (256), added by Laws 1907, ch. 107, § 1 (256); Code 1915,
§ 4366; C.S. 1929, § 105-1807; 1941 Comp., 8 25-808; 1953 Comp., § 22-8-8.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Ouster by executing warranty deed. — The act of a part of the tenants in common in
executing a deed with covenants of warranty, purporting to convey the entire estate, is
an ouster of the other cotenants. Baker v. de Armijo, 1912-NMSC-046, 17 N.M. 383,
128 P. 73; Neher v. Armijo, 1898-NMSC-005, 9 N.M. 325, 54 P. 236, overruled on other
grounds by De Bergere v. Chaves, 1908-NMSC-006, 14 N.M. 352, 93 P. 762.

Constructive ouster by divorced spouse. — If one of the parties in a divorce case
remains in possession of the community residence between the date of the divorce and
the date of the final judgment dividing the community assets, then there may be a form
of constructive ouster, exclusion or an equivalent act which is created as to the right of
common enjoyment by the divorced spouse not in possession. This exclusion may
render the divorced spouse in possession of the community residence liable to the
divorced spouse not in possession for the use and occupation of the residence between
the date of the divorce and the date of the final judgment. Hertz v. Hertz, 1983-NMSC-
004, 99 N.M. 320, 657 P.2d 1169.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 8§ 21.



42-4-9. [Rents and profits recoverable as damages.]

If the plaintiff prevail, he shall recover for damages the value of the rents and profits
of such premises to the time of the verdict or the expiration of the plaintiff's title, under
these limitations:

A. if the defendant had knowledge of the plaintiff's claim or title, then for the whole
time he had such knowledge;

B. if he had no such knowledge, then from the commencement of the action.

History: C.L. 1897, 8§ 2685 (257), added by Laws 1907, ch. 107, 8 1 (257); Code 1915,
§ 4367; C.S. 1929, § 105-1808; 1941 Comp., 8§ 25-809; 1953 Comp., § 22-8-9.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Accounting by tenant in common for improvements. — A tenant in common will not
be allowed to recover against his cotenant for improvements erected on the common
property by his predecessor in title, without accounting to his cotenant for the rents and
profits received by such predecessor in title. Neher v. Armijo, 1901-NMSC-015, 11 N.M.
67, 66 P. 517, overruled on other grounds by De Bergere v. Chaves, 1908-NMSC-006,
14 N.M. 352, 93 P. 762.

Effect of judgment of recovery during pendency of action. — A judgment of
recovery in ejectment for possession and rents and profits, during the pendency of the
ejectment action, is not a bar to a further suit for rents and profits covering a period
anterior to that covered by the former recovery. Neher v. Armijo, 1901-NMSC-015, 11
N.M. 67, 66 P. 517, overruled on other grounds by De Bergere v. Chaves, 1908-NMSC-
006, 14 N.M. 352, 93 P. 762.

Liability for constructive ouster of divorced spouse. — If one of the parties in a
divorce case remains in possession of the community residence between the date of
the divorce and the date of the final judgment dividing the community assets, then there
may be a form of constructive ouster, exclusion or an equivalent act which is created as
to the right of common enjoyment by the divorced spouse not in possession. This
exclusion may render the divorced spouse in possession of the community residence
liable to the divorced spouse not in possession for the use and occupation of the
residence between the date of the divorce and the date of the final judgment. Hertz v.
Hertz, 1983-NMSC-004, 99 N.M. 320, 657 P.2d 1169.

Purpose behind damages in ejectment action. — In ejectment action, the purpose
behind damages is compensation of the rightful possessor. Martin v. Comcast
Cablevision Corp. of Cal., 2014-NMCA-114, cert. denied, 2014-NMCERT-010.



Rental value is determined on an objective measure. — Where cable company and
predecessor company placed cable lines on owner’s property without consent, district
court did not err in determining that damages should be determined on an objective
measure of rental value rather than on the owner’s subjective assessment of rental
value. Martin v. Comcast Cablevision Corp. of Cal., 2014-NMCA-114, cert. denied,
2014-NMCERT-010.

Award for unjust enrichment not justified if duplicative of compensatory
damages. — Where cable company and predecessor company placed cable lines on
owner’s property without consent, an award of rent for unjust enrichment was not
justified because it was duplicative of the compensatory damage award of the rental
value of the land. Martin v. Comcast Cablevision Corp. of Cal., 2014-NMCA-114, cert.
denied, 2014-NMCERT-010.

Law reviews. — For article, "Attachment in New Mexico - Part Il," see 2 Nat.
Resources J. 75 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 54 Am. Jur. 2d Equity 8§ 5.
28A C.J.S. Ejectment § 153.
42-4-10. [Title expiring pendente lite; judgment.]

If the plaintiff's title expire after the action is brought, but before its determination, the
verdict and judgment shall be for damages and costs only.

History: C.L. 1897, 8§ 2685 (258), added by Laws 1907, ch. 107, § 1 (258); Code 1915,
§ 4368; C.S. 1929, § 105-1809; 1941 Comp., § 25-810; 1953 Comp., § 22-8-10.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

42-4-11. [Judgment for plaintiff.]

If the plaintiff prevail, the judgment shall be for the recovery of the possession, and
for the damages and costs.

History: C.L. 1897, 8§ 2685 (259), added by Laws 1907, ch. 107, § 1 (259); Code 1915,
§ 4369; C.S. 1929, § 105-1810; 1941 Comp., § 25-811; 1953 Comp., § 22-8-11.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.



Law reviews. — For article, "Attachment in New Mexico - Part II," see 2 Nat.
Resources J. 75 (1962).

42-4-12. [Writ of possession.]

Upon judgment for the recovery of possession, a writ of possession shall be issued,
and the sheriff shall deliver to the plaintiff the possession of the premises, and also
collect the damages and costs, as on execution in other cases.

History: C.L. 1897, 8§ 2685 (260), added by Laws 1907, ch. 107, 8 1 (260); Code 1915,
§ 4370; C.S. 1929, § 105-1811; 1941 Comp., § 25-812; 1953 Comp., § 22-8-12.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Effect of defendant's reentry after plaintiff recovers in ejectment. — Where, after
the plaintiff has recovered in ejectment and been put in possession, the defendant
reenters the premises, expels the plaintiff and destroys his crop, a bill will lie to restore
the plaintiff to possession and to enjoin the defendant from further molesting him.
Romero v. Munos, 1859-NMSC-008, 1 N.M. 314 (decided under former law).

Law reviews. — For article, "Survey of New Mexico Law, 1979-80: Civil Procedure”,
see 11 N.M.L. Rev. 53 (1981).

42-4-13. [Execution; judgment for damages and costs.]

If the judgment be for damages and costs, an execution shall issue as in a personal
action.

History: C.L. 1897, 8§ 2685 (261), added by Laws 1907, ch. 107, 8§ 1 (261); Code 1915,
§ 4371; C.S. 1929, § 105-1812; 1941 Comp., § 25-813; 1953 Comp., § 22-8-13.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For executions, see 39-4-1 NMSA 1978 et seq.

Law reviews. — For article, "Attachment in New Mexico - Part Il," see 2 Nat.
Resources J. 75 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28A C.J.S. Ejectment § 74 et seq.



42-4-14. [Improvements and mesne profits; time; claims; notices.]

In all actions of ejectment, when the defendant or tenant in possession in such suit
shall have title of the premises in dispute either by grant from the government of Spain,
Mexico or the United States, deed of conveyance founded on a grant or entry for the
same, tax deed or other color of title, such defendant or defendants may file at the time
of the filing of the pleas in said cause a notice to the plaintiff, that on the trial of said
cause he or they will prove what improvement he or they may have made on the said
lands in dispute and the value thereof. After which notice being filed, the said plaintiff
may file a notice within twenty days thereafter, to the said defendant or defendants or
tenant in possession, that in like manner he or they will prove the amount of the mesne
profits of the said premises: provided, that no improvements shall be taken into
valuation and allowed for, that shall have been made after the execution of the original
summons in such suit or after the plaintiff, his agent or attorney, shall have served said
defendant or tenant in possession with a written notice that he or they claim title to the
land, specifying in said notice the nature of the claim; nor shall any mesne profits be
valued and recovered except such as may have accrued after the commencement of
the suit or notice given as aforesaid.

History: C.L. 1897, 8§ 2685 (262), added by Laws 1907, ch. 107, § 1 (262); 1909, ch.
116, 8 1; Code 1915, § 4372; C.S. 1929, § 105-1813; 1941 Comp., § 25-814; 1953
Comp., § 22-8-14.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Compiler's notes. — The compilers of the 1915 Code deleted the word "Hereafter"
from the beginning of the section and deleted the phrase "which are now pending or
which may hereafter be brought" following "ejectment.”

Legislative intent. — The legislature intended that the true owner of a tract of land
should not profit or be unjustly enriched by improvements made thereon by one who in
good faith had been occupying and improving the land. Village of Cloudcroft v. Pittman,
1957-NMSC-078, 63 N.M. 168, 315 P.2d 517.

Statutes on improvements procedural in form, but restitutory in effect. — This
section to Section 42-4-18 NMSA 1978 while procedural in form, is substantive and
restitutory in nature and effect. Madrid v. Spears, 250 F.2d 51 (10th Cir. 1957).

Section inapplicable where appellee not profiting. — Where appellants had no color
or title, and appellee could in no sense be considered to be profiting or enjoying unjust
enrichment, this section was inapplicable. Heaton v. Miller, 1964-NMSC-080, 74 N.M.
148, 391 P.2d 653.



Effect of cost of improvements exceeding enhanced value. — In most cases, the
cost of the improvements exceeds the enhanced value of the land, and the court is
concerned lest the improver recoup more than the owner is unjustly enriched. But, cost
is usually a factor in determining value, and in some cases is a limitation upon the
improver's recovery, as where enhancement exceeds cost. Madrid v. Spears, 250 F.2d
51 (10th Cir. 1957).

Test of recovery. — The test of recovery is not how much the owner is enriched by the
improvements, but how much he is unjustly enriched. Madrid v. Spears, 250 F.2d 51
(10th Cir. 1957).

Where enhancement exceeds cost, unjust enrichment equals cost. Madrid v.
Spears, 250 F.2d 51 (10th Cir. 1957).

Squatters unable to show improvements. — Under Laws 1858 (Feb. 3, 1858);
Comp. Laws 1865, ch. 33, § 13; 2270, 1884 C.L.; 3175, 1897 C.L., originally passed in
Spanish, a defendant pleading not guilty and filing a notice of claim for improvements
could not prove such improvements where he was a squatter and had no claim of any
kind growing out of a grant from any of the three governments named, or by means of
any conveyances from them, or from any authority traceable to them. Maxwell Land
Grant Co. v. Santistevan, 1893-NMSC-001, 7 N.M. 1, 32 P. 44 (decided under former
law).

Raising issue of improvements. — In order to be entitled to raise the issue of
improvements in an action in ejectment, defendant must have entered under some
claim of title. Sandoval v. Perez, 1920-NMSC-058, 26 N.M. 280, 191 P. 467.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 54, 55, 56,
57.

Measure and items of recovery for improvements mistakenly placed or made on land of
another, 24 A.L.R.2d 11.

Compensation, upon eviction, for improvements made or placed on premises of another
by mistake, 57 A.L.R.2d 263.

Measure and amount of damages recoverable under supersedeas bond in action
involving recovery or possession of real estate, 9 A.L.R.3d 330.

28A C.J.S. Ejectment 88 16 et seq.

42-4-15. [Improvements and mesne profits; verdict; set-off;
judgment; payment by plaintiff before obtaining writ of
possession.]



When the jury shall find a verdict for the plaintiff in such action, they shall also find
the value of the improvements in favor of the defendant or tenant in possession, proved
in the manner aforesaid, and further shall find the amount of the mesne profits proved to
have accrued as aforesaid, as also the value of the land in its natural state without the
improvements, and if the value of the improvements should exceed the amount of the
mesne profits, the balance or overplus thereof shall be found by the jury in favor of the
defendant or tenant in possession, and such plaintiff or plaintiffs shall not have a writ of
possession awarded or issued against the defendant or defendants until he or they shall
have paid to the said defendant or defendants, their agent or attorney, the full amount of
balance or overplus, which the value of the improvements is found to exceed the mesne
profits as aforesaid. And if the mesne profits as aforesaid shall exceed the value of the
improvements as aforesaid, the jury aforesaid shall find the amount of such balance or
overplus against the defendant or tenant in possession and judgment shall be entered
up against said defendant or tenant in possession for such balance or overplus so found
against them.

History: C.L. 1897, 8§ 2685 (263), added by Laws 1907, ch. 107, § 1 (263); Code 1915,
§ 4373; C.S. 1929, § 105-1814; 1941 Comp., § 25-815; 1953 Comp., § 22-8-15.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Plaintiff must raise issue of value of land in its natural state. Coleman v. Bell, 1887-
NMSC-004, 4 N.M. (Gild.) 21, 12 P. 657.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 31, 47, 54,
57, 123, 124, 148, 159.

Compensation, upon eviction, for improvements made or placed on premises of another
by mistake, 57 A.L.R.2d 263.

28A C.J.S. Ejectment § 119 et seq.

42-4-16. [Improvements exceeding mesne profits; election by
plaintiff; tender of deed; payment to plaintiff.]

If upon the rendition of any judgment in any such suit, the value of the improvements
put upon the land by any defendant or tenant in possession as aforesaid shall exceed
the net mesne profits of said land, the plaintiff or plaintiffs shall at the term of court at
which said judgment is rendered, elect whether he will take his judgment and pay for the
improvements so assessed against him or take pay from the defendant or defendants
for the net profits and the value of the land in its natural state without the improvements,
and if he elect to take pay for the net profits and the value of the land without the
improvements as aforesaid, the said plaintiff or plaintiffs shall tender a warranty deed to



the defendant or defendants for the said lands, upon the payment of its value as found
by the jury in its natural state without the improvements, which payment shall be made
to the plaintiff or plaintiffs in such reasonable term [terms] as the court may allow.

History: C.L. 1897, § 2685 (264), added by Laws 1907, ch. 107, 8 1 (264); Code 1915,
§ 4374; C.S. 1929, § 105-1815; 1941 Comp., § 25-816; 1953 Comp., § 22-8-16.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28A C.J.S. Ejectment § 146 et seq.

42-4-17. [Remedy of person deprived of possession of
Improvements; time; value; lien.]

When any person or his assignors may have heretofore made, or may hereafter
make any valuable improvements on any lands, and he or his assignors have been or
may hereafter be deprived of the possession of said improvements in any manner
whatever, he shall have the right, either in an action of ejectment which may have been
brought against him for the possession, or by an appropriate action at any time
thereafter within ten years, to have the value of his said improvements assessed in his
favor, as of the date he was so deprived of the possession thereof, and the said value
so assessed shall be a lien upon the said land and improvements, and all other lands of
the person who so deprived him of the possession thereof situate in the same county,
until paid; but no improvements shall be assessed which may or shall have been made
after the service of summons in an action of ejectment on him in favor of the person
against whom he seeks to have said value assessed for said improvements.

History: Laws 1878, ch. 6, 8 3; C.L. 1884, § 2581; C.L. 1897, § 3755; Code 1915, 8
4375; C.S. 1929, § 105-1816; 1941 Comp., § 25-817; 1953 Comp., § 22-8-17.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Compiler's notes. — Insofar as this section affords relief to an improver who is
deprived of possession by an ejectment suit, it may be superseded by 42-4-14 to 42-4-
16 NMSA 1978.

Betterment statutes were designed to afford relief to those property improvers who
honestly, but mistakenly, believed that they controlled the property. Chase Manhattan
Bank v. Candelaria, 2004-NMSC-017, 135 N.M. 527, 90 P.3d 985



Where action was not ejectment action, purchaser of land at judicial sale was not
entitled to relief under the betterment statute. Chase Manhattan Bank v. Candelaria,
2004-NMSC-017, 135 N.M. 527, 90 P.3d 985

Color of title to lands required to invoke section. — This section and 42-4-18 NMSA
1978 cannot be invoked by anyone who does not have color of title to the lands. Frank
A. Hubbell Co. v. Curtis, 1936-NMSC-033, 40 N.M. 234, 58 P.2d 1163; Sandoval v.
Perez, 1920-NMSC-058, 26 N.M. 280, 191 P. 467.

Color of title is required in order for the dispossessed to come under the operation of
this section. Cano v. Lovato, 1986-NMCA-043, 105 N.M. 522, 734 P.2d 762, cert.
quashed, 105 N.M. 438, 733 P.2d 1321.

This section and 39-5-18 NMSA 1978 can be construed together. Chase Manhattan
Bank v. Candelaria, 2004-NMCA-112, 136 N.M. 332, 98 P.3d 722, rev'd, 2004-NMSC-
017, 135 N.M. 527, 90 P.3d 985.

Section supplemental to Section 42-4-18 NMSA 1978. — This section and Section
42-4-18 NMSA 1978 are supplemental to each other and do not afford distinct and
different remedies. Speartex Grain Co. v. West, 1982-NMCA-082, 98 N.M. 91, 645 P.2d
447 .

Section was inapplicable to improvements made prior to enactment. Newton v.
Thornton, 1885-NMSC-002,3 N.M. (Gild.) 287, 5 P. 257.

Obligation to pay for improvements. — The betterment statute creates an obligation
to pay for improvements based on principles of equity and unjust enrichment. Chase
Manhattan Bank v. Candelaria, 2004-NMCA-112, 136 N.M. 332, 98 P.3d 722, rev'd,
2004-NMSC-017, 135 N.M. 527, 90 P.3d 985.

Purchaser met requirements of section to bring claim where purchaser had
possession of the property and color of title as a result of the district court's order
confirming the sale of the property and ordering delivery of the property and the deed to
purchaser. Chase Manhattan Bank v. Candelaria, 2004-NMCA-112, 136 N.M. 332, 98
P.3d 722, rev'd, 2004-NMSC-017, 135 N.M. 527, 90 P.3d 985.

Inapplicability of section to state lands. — All property placed on state land which
became a part of the realty is the property of the state unless otherwise provided by law.
Frank A. Hubbell Co. v. Curtis, 1936-NMSC-033, 40 N.M. 234, 58 P.2d 1163.

Improvements absolute property of landowner at time of enactment. — At the time
of the enactment of this section, improvements were absolutely the property of the
owner of the land, and no legislature could take or destroy private property for private
use, by statutory enactments, and so far as it attempted anything of that kind, it was
clearly void. Newton v. Thornton, 1885-NMSC-002,3 N.M. (Gild.) 287, 5 P. 257.



Reimbursement for improvements. — Section 39-5-18 NMSA 1978, while providing
the exclusive procedure and remedy for redemption, does not bar a court from ordering
a redeemer to reimburse a purchaser at foreclosure for improvements made by that
purchaser before a petition for a certificate of redemption is filed or served, and the
court had the authority to order such reimbursement under this section. Chase
Manhattan Bank v. Candelaria, 2004-NMCA-112, 136 N.M. 332, 98 P.3d 722, rev'd,
2004-NMSC-017, 135 N.M. 527, 90 P.3d 985.

Effect of unconfirmed Mexican land grant on lien. — A defendant claiming perfect
title under a grant from Mexico, who has not had it confirmed as a United States title,
cannot have a lien for improvements made on the land where plaintiff holds a United
States patent, for such a lien would interfere with the disposition of public lands, and the
power of congress to dispose of the public domain cannot be interfered with nor its
exercise embarrassed by any state or territorial legislature, so he cannot prove the
Mexican title. Chavez v. Chavez de Sanchez, 1893-NMSC-007, 7 N.M. 58, 32 P. 137).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 88 19, 34, 35.

Taxes or public improvement assessments, right of purchaser at invalid sale for, to
reimbursement from owner in action of ejectment, and provisions of judgment as to
relief, 86 A.L.R. 1222, 28 A.L.R.3d 449.

28A C.J.S. Ejectment § 157.

42-4-18. [Possession of improvements taken; liability for value;
abandonment excepted; specific and general lien.]

When any person claiming possession may have made, or may hereafter make, any
valuable improvements on any land in this state, and any other person shall have taken,
or may hereafter, in any manner, take from him or his assignor or assigns the
possession of such improvements, or any part thereof, the person so taking possession
shall be liable for the full value of such improvements so taken possession of, to the
person who made the same, or to whom they may have been assigned: provided, the
said possession and improvements shall not have been abandoned by the said person
making the same, or those holding or claiming through him, for a greater period than six
months immediately prior to so taking the possession thereof, and the value of said
improvements shall be a lien upon the said improvements and the land in which they
are situate until paid; as also upon all other real estate of the person so taking
possession thereof situate in the same county.

History: Laws 1878, ch. 6, § 4; C.L. 1884, § 2582; C.L. 1897, § 3756; Code 1915, §
4376; C.S. 1929, § 105-1817; 1941 Comp., § 25-818; 1953 Comp., § 22-8-18.

ANNOTATIONS



Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Section supplemental to Section 42-4-17 NMSA 1978. — This section and Section
42-4-17 NMSA 1978 are supplemental to each other and do not afford distinct and
different remedies. Speartex Grain Co. v. West, 1982-NMCA-082, 98 N.M. 91, 645 P.2d
447,

Color of title required to invoke section. — A lessee claiming to have made
improvements must have color of title in order to utilize the lien provision of this section.
Speartex Grain Co. v. West, 1982-NMCA-082, 98 N.M. 91, 645 P.2d 447.

For inapplicability of section to state lands. — All property placed on state land
which became a part of the realty is the property of the state unless otherwise provided
by law. Frank A. Hubbell Co. v. Curtis, 1936-NMSC-033, 40 N.M. 234, 58 P.2d 1163.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Ejectment 8§ 19, 39.
42-4-19. [Sale of improvements.]

The possession of land and improvements, provided for in this article, may be sold,
transferred and conveyed in the same manner as other real estate in this state; and the
person so purchasing and receiving conveyance thereof shall have the same right and
title and be subject to the same restrictions as the person who may take possession or
make the improvements provided for in this article.

History: Laws 1878, ch. 6, 8 5; C.L. 1884, § 2583; C.L. 1897, § 3757; Code 1915, §
4377; C.S. 1929, § 105-1818; 1941 Comp., § 25-819; 1953 Comp., § 22-8-19.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Compiler's notes. — The compilers of the 1915 Code substituted "this article" for "this
act,” thereby presumably extending the reference to include 88 4360 to 4378 of the
1915 Code, the provisions of which are compiled as 42-4-1 to 42-4-19 NMSA 1978.

42-4-20. [Reversionary clause in deed; improvements; liens; waiver
of claim.]

That any and all liens, encumbrances or money claims for improvements on lands,
authorized or permitted in ejectment actions or equitable proceedings for the recovery of
lands under reversionary provisions contained in deeds to reality [realty], whether
heretofore or hereafter claimed, may be waived by instrument in writing executed either
before or after the passage and approval of this act [this section]; provided, further, that



in no event shall any such liens, encumbrances or claims be asserted by the grantee,
his heirs or assigns, as against his grantor, his heirs or assigns, who becomes entitled
to possession of such lands under the terms of the reversionary clauses contained in
any such deed to realty.

History: Laws 1937, ch. 31, 8 1; 1941 Comp., § 25-820; 1953 Comp., § 22-8-20.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28A C.J.S. Ejectment § 39 et seq.

42-4-21. [Mine or mining claim; contested application for patent;
ejectment maintainable regardless of possession.]

That when an application is made for a patent to a mine or mining claim under the
laws of the United States by any person, persons, company or corporation claiming to
own or have an interest therein, and such application is contested by any other person,
persons, company or corporation in the land office of the United States, such person,
persons, company or corporation so contesting, may bring a suit of ejectment in the
district court of the county in which the mine or mining claim is situated, for the recovery
of the same, whether in or out of possession of such mine or claim, and the question as
to who was in the possession of the mine or claim at the time when the application was
made for patent, or when the suit was begun, shall not be considered by the court,
except as it may be necessary in determining the interests of the respective claimants,
and their right to the possession of said mine or claim.

History: Laws 1887, ch. 54, 8 1; C.L. 1897, § 2290; Code 1915, § 3464; C.S. 1929, §
88-202; 1941 Comp., § 25-821; 1953 Comp., § 22-8-21.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Section modifies rules on ejectment under 30 U.S.C. 8 30. — In suits on adverse
claims under 30 U.S.C. § 30, the rules governing ordinary ejectment suits are modified
by this section. Upton v. Santa Rita Mining Co., 1907-NMSC-017, 14 N.M. 96, 89 P.
275.

When plaintiff's title denied under section. — In actions under this section, it is
sufficient as a general rule to deny plaintiff's title, when evidence tending to show lack of
title may be given. Chilton v. 85 Mining Co., 1917-NMSC-072, 23 N.M. 451, 168 P.
1066.



Complaint which contains allegations of section sufficient. — A complaint
containing the allegations provided for in this section is sufficient in an action in support
of an adverse claim to a mining location, although in the absence of this statute more
specific allegations would be required. Deeney v. Mineral Creek Milling Co., 1902-
NMSC-005, 11 N.M. 279, 67 P. 724.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right of owner of interest in mineral in
suit to maintain ejectment, 35 A.L.R. 234.

42-4-22. [Special verdict or findings; entry on mining land pending
suit.]

The court, in an action for the recovery of a mine or mining claim where a patent is
applied for, and the contest is pending in the land office of the United States, may, upon
motion of either party to the suit, require the jury to return a special verdict, if tried by a
jury; if not, then by a judge trying the same shall make a special finding as to the
particular interest each party owns in the mine or claim in dispute, under and by virtue of
the mining laws of the United States, which special verdict or finding shall be entered
into the judgment and upon the record of the court trying the same: provided, however,
there shall be no special verdict by the court or jury, except where the evidence shows
both parties to the suit to have a bona fide interest in the mine or claim sued for: and,
provided further, that no third person who may have entered upon such mining claim or
any part thereof, for the purpose of locating or claiming the same before or during such
litigation in the district court growing out of any contest in any United States land office
in this state, shall acquire any interest either at law or in equity in the claim or any part
thereof in dispute, and shall be deemed and declared a trespasser or trespassers,
unless he or they have been, or may, during the pendency of such litigation in the
district court resulting from such contest in the United States land office, by a proper
application to the court, be made party or parties to such suit adverse to either of such
litigants, or both, or shall have taken such legal steps to assert his or their claim in a
court of competent jurisdiction within six months after the commencement of such
contest in the United States land office.

History: Laws 1887, ch. 54, § 2; 1889, ch. 111, § 1; C.L. 1897, § 2291; Code 1915, §
3465; C.S. 1929, § 88-203; 1941 Comp., § 25-822; 1953 Comp., § 22-8-22.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Compiler's notes. — The compilers of the 1915 Code substituted "if not, then by a
judge" for "if not, then the judge.”



Jury may render special verdicts to define respective rights of parties in the
premises. Deeney v. Mineral Creek Milling Co., 1902-NMSC-005, 11 N.M. 279, 67 P.
724.

Parties upon proper request are entitled to special findings upon questions relevant
to the cause, but in the absence of such request, it is not error for the court to fail to
require findings of the jury. Upton v. Santa Rita Mining Co., 1907-NMSC-017, 14 N.M.
96, 89 P. 275.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28A C.J.S. Ejectment § 150.
42-4-23. [Working mine pending suit; waste.]

That nothing in the two preceding sections [42-4-21, 42-4-22 NMSA 1978] shall
prohibit the working and development of a mine or mining claim by either party in
interest who may be in possession of the mine or claim during the pendency of the suit,
nor prohibit anyone from bringing an action for damages, or a suit in equity to prevent
waste.

History: Laws 1887, ch. 54, § 3; C.L. 1897, § 2292; Code 1915, § 3466; C.S. 1929, §
88-204; 1941 Comp., § 25-823; 1953 Comp., § 22-8-23.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

42-4-24. [Assessment work pending suit; retention of ore.]

Hereafter in any suit or action pending in any of the courts of this state, involving the
right to the possession or title of any lode or placer mining claim located under the
mining laws, and upon which it is necessary to do the annual assessment work to
prevent the same from becoming forfeited and subject to relocation, the party or parties
to any such suit out of possession, upon petition to the court in which suit or action is
pending, showing that such annual assessment work has not been done on or before
the first day of November in the year during which such work is required to be done,
shall be entitled to an order as of course in such suit or action, permitting such party or
parties to enter in and upon such mine or mining claims, with their agents and laborers,
and to do and perform such annual assessment work to prevent the said mining claim
or claims from becoming subject to relocation: provided, that in the doing of such work,
no ore shall be removed from the boundaries of such mining claim.

History: Laws 1905, ch. 83, § 1; Code 1915, § 3455; C.S. 1929, § 88-111, 1941 Comp.,
§ 25-824; 1953 Comp., § 22-8-24.

ANNOTATIONS



Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 28A C.J.S. Ejectment § 57 et seq.

42-4-25. [Effect of performing assessment work pending suit.]

Upon the doing of any assessment work, as provided in Section 42-4-24 NMSA
1978, the said mining claim or claims shall not be subject to relocation for failure to do
the annual assessment work, as against any o