CHAPTER 31
Criminal Procedure

ARTICLE 1
Issuance of Process and Warrants

31-1-1. Short title.

Sections 31-1-1 through 31-3-9 NMSA 1978 may be referred to as the "Criminal
Procedure Act".

History: 1953 Comp., § 41-1-1, enacted by Laws 1972, ch. 71, § 4; 1973, ch. 73, § 1.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, § 4, repealed 41-1-1, 1953 Comp.,

relating to complaints, examination of complainants and withesses, warrants and

enacted a new 31-1-1 NMSA 1978.

Law reviews. — For article, "Survey of New Mexico Law, 1982-83: Criminal
Procedure,” see 14 N.M.L. Rev. 109 (1984).

For comment, "Survey of New Mexico Law: Criminal Procedure,” see 15 N.M.L. Rev.
263 (1985).

31-1-2. Definitions.
Unless a specific meaning is given, as used in the Criminal Procedure Act:

A. "accused" means any person charged with the violation of any law of this state
imposing a criminal penalty;

B. "bail bond" is a contract between surety and the state to the effect that the
accused and the surety will appear in court when required and will comply with all
conditions of the bond;

C. "defendant” means any person accused of a violation of any law of this state
imposing a criminal penalty;

D. "felony" means any crime so designated by law or if upon conviction thereof a
sentence of death or of imprisonment for a term of one year or more is authorized;



E. "person", unless a contrary intention appears, means any individual, estate, trust,
receiver, cooperative association, club, corporation, company, firm, partnership, joint
venture, syndicate or other entity;

F. "police officer", "law enforcement officer”, "peace officer" or "officer" means any
full-time salaried or certified part-time salaried officer who by virtue of office or public
employment is vested by law with the duty to maintain the public peace;

G. "recognizance" means any obligation of record entered into before a court
requiring the accused to appear at all appropriate times or forfeit any bail and be subject
to criminal penalty for failure to appear;

H. "release on personal recognizance" or "release on own recognizance" means the
release of a defendant without bail, bail bond or sureties upon the defendant's promise
to appear at all appropriate times;

l. "rules of civil procedure” means rules of civil procedure for the district courts of
the state of New Mexico, as may be amended from time to time;

J. "rules of criminal procedure” means rules of criminal procedure for the district
courts, magistrate courts and municipal courts adopted by the New Mexico supreme
court, as may be amended from time to time;

K. "misdemeanor” means any offense for which the authorized penalty upon
conviction is imprisonment in excess of six months but less than one year; and

L. "petty misdemeanor" means any offense so designated by law or if upon
conviction a sentence of imprisonment for six months or less is authorized.

History: 1953 Comp., § 41-1-2, enacted by Laws 1972, ch. 71, 8 5; 1973, ch. 73, § 2;
1979, ch. 123, 8§ 1; 2009, ch. 249, § 1.

ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, 8 5, repealed 41-1-2, 1953 Comp.,
relating to warrants and affidavits of information and belief, and enacted a new 31-1-2
NMSA 1978.

The 2009 amendment, effective June 19, 2009, in Subsection F, after "full-time
salaried", added "or certified part-time salaried".

No "accused" prior to commencement of criminal proceedings. — Where no
complaint, information or indictment has been filed which names the accused, and no
criminal prosecution has been commenced, the defendant is not an "accused" nor a
"defendant.” Sanchez v. Attorney Gen., 1979-NMCA-081, 93 N.M. 210, 598 P.2d 1170.



Petty misdemeanor does not include violations of city ordinances in this penalty
range, since such a violation is not a misdemeanor. 1973 Op. Att'y Gen. No. 73-46.

31-1-3. Method of prosecution.

A criminal prosecution shall be commenced, conducted and terminated in
accordance with Rules of Criminal Procedure. All pleadings, practice and procedure
shall be governed by such rules.

History: 1953 Comp., 8§ 41-1-3, enacted by Laws 1972, ch. 71, § 6.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, § 6, repealed 41-1-3, 1953 Comp.,
relating to unlawful arrests and enacted a new section.

Cross references. — For Rules of Criminal Procedure, see Rules 5-101 NMRA et seq.

No obligation for sheriff or warden to schedule arraignment. — Where detainees
filed a federal civil rights action against county officials, including the county sheriff and
the county jail warden, alleging that the detainees' arraignment delays in county jail
violated their due process rights, and where the district court granted defendants'
motion to dismiss for failure to state a valid claim, the district court did not err in granting
defendants' motion because compliance with the requirement to arraign detainees
within fifteen days lay solely with the court, because an arraignment is a court
proceeding that takes place only when scheduled by the court. Rule 5-303 NMRA does
not impose any duties on the sheriff or warden to bring an arrestee to court in the
absence of a scheduled arraignment. Moya v. Garcia, 895 F.3d 1229 (10th Cir. 2018).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Limitations on state prosecuting
attorney's discretion to initiate prosecution by indictment or by information, 44 A.L.R.4th
401.

31-1-4. Criminal actions; docketing action; service; return.

A. Upon filing of the complaint of a law enforcement officer, the court shall docket
the action. Upon the filing of the complaint of any other person, the court shall collect
the docket fee from the person before docketing the action.

B. Upon the docketing of any criminal action, the court may issue a summons
directing the defendant to appear before the court at a time stated in the summons.

C. When a warrant is issued in a criminal action, it shall be directed to a law
enforcement officer, and the defendant named in the warrant shall, upon arrest, be
brought by the officer before the court without unnecessary delay.



D. It shall be the duty of the clerk of the district court to issue process in criminal
cases filed in the district court. It shall be the duty of the clerk of the magistrate court or
the magistrate, if there is no clerk, to issue process in criminal cases filed in the
magistrate court. It shall be the duty of the law enforcement officer to whom process is
directed to execute process and return the same to the clerk of the court from which
process is issued or, if there is no clerk of the court, to the judge thereof.

E. Except for criminal actions filed in municipal court, all police officers authorized to
serve process issued in any criminal action have jurisdiction to serve such process in
any county of this state.

History: 1953 Comp., § 41-1-4, enacted by Laws 1972, ch. 71, § 7; 1975, ch. 242, § 11.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, 8 7, repealed 41-1-4, 1953 Comp.,
relating to officers empowered to issue warrants, and enacted a new 31-1-4 NMSA
1978.

Cross references. — For method of arrest for gambling, see 30-19-12 NMSA 1978.
For arrest under forest-fire laws, see 30-32-3 NMSA 1978.

For arrests for traffic offenses, see 66-8-122 NMSA 1978 et seq.

For issuance of summons or warrant, see Rule 5-208 NMRA.

Compiler's notes. — Some of the following annotations are from cases and opinions
which were decided under former law.

Constitutional provision and statute in pari materia. — Constitutional provisions
relative to arrests, searches and seizures (art. 1l, 8 10) and former statute were to be
considered in pari materia, their general purpose being preservation of personal security
and liberty of individual, by forbidding issuance of a warrant except upon probable
cause shown under oath, and by preventing as far as possible the institution of baseless
and unfounded prosecution. State v. Trujillo, 1928-NMSC-016, 33 N.M. 370, 266 P.
922.

Complaint subscribed by sheriff was insufficient to invoke jurisdiction of district
court where crimes charged therein, burglary and grand larceny, purported in each case
to be a felony. State v. Chacon, 1957-NMSC-030, 62 N.M. 291, 309 P.2d 230.

Validity of complaint insignificant. — Where appellant was arrested by drugstore
owner who apprehended appellant outside his store in early morning, then appellant
was properly arrested without warrant on probable cause, and appellant was properly
before the justice of the peace (now magistrate court) regardless of validity of final



complaint of the store owner. State v. Hudson, 1967-NMSC-164, 78 N.M. 228, 430 P.2d
386.

Purpose of warrant is to acquire jurisdiction over the person of the accused - to bring
him before the court. State v. Barreras, 1958-NMSC-085, 64 N.M. 300, 328 P.2d 74.

Section read with common-law rule. — This section (former 41-3-1, 1953 Comp.)
was to be read in connection with the common-law rule that an officer may arrest,
without a warrant, a person whom he has probable cause to believe guilty of a felony.
State v. Barreras, 1958-NMSC-085, 64 N.M. 300, 328 P.2d 74.

Definition of warrant. — A warrant is a writ or precept issued by a magistrate, justice
or other competent authority, addressed to a sheriff, constable or other officer, requiring
him to arrest the body of a person therein named, and bring him before the magistrate
court, to answer, or be examined, touching some offense which he is charged with
having committed. State v. Barreras, 1958-NMSC-085, 64 N.M. 300, 328 P.2d 74.

Warrant valid. — A warrant based upon a detective's information and belief affidavit
and approved in writing by the assistant district attorney was valid. State v. Slicker,
1968-NMCA-085, 79 N.M. 677, 448 P.2d 478.

When no warrant required. — Under former 41-3-8, 1953 Comp., the issuance of a
warrant was not necessary to confer jurisdiction over the person of an accused who had
already been arrested with probable cause and who was under confinement. State v.
Barreras, 1958-NMSC-085, 64 N.M. 300, 328 P.2d 74.

Arrest of both defendant and party named in warrant upheld. — Arrest was proper
where defendant was in company of party for whom arresting officer had warrant and
officer had been advised that party for whom he had warrant was accompanied by man
answering defendant's description when alleged acts were committed. State v. Gibby,
1967-NMSC-219, 78 N.M. 414, 432 P.2d 258.

"Process" defined. — The term "process," as used in Subsections D and E, is meant
to be generic, including, summons, writs, warrants, and orders. State v. Gutierrez, 1985-
NMCA-034, 102 N.M. 726, 699 P.2d 1078, cert. denied, 102 N.M. 734, 700 P.2d 197.

Warrants in criminal cases may issue on Sunday. — Setting and accepting
appearance bonds are ministerial acts that may be performed on Sunday in felony
cases as well as misdemeanor cases. 1961 Op. Att'y Gen. No. 61-56.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. Jur. 2d Arrest 8§ 10 et seq.; 21
Am. Jur. 2d Criminal Law 88 408, 409.

Constitutionality of statute or ordinance authorizing arrest, 1 A.L.R. 585.



Advice or order from superior officers as defense to a police officer for making an
unlawful arrest, 3 A.L.R. 647.

Liability for loss of property left unprotected when owner was wrongfully arrested, 5
A.L.R. 362.

Effect of defects or informalities as to appearance or return day in summons or notice of
commencement of action, 6 A.L.R. 841, 97 A.L.R. 746.

Time at which an arrest is made as affecting its legality or liability for making it, 9 A.L.R.
1350.

Who may take affidavit as basis for warrant of arrest, 16 A.L.R. 923.
Necessity of showing warrant upon making arrest under warrant, 40 A.L.R. 62.

Liability for false imprisonment, of officer executing warrant for arrest as affected by its
being returnable to wrong court, 40 A.L.R. 290.

Power of private person to whom warrant of arrest is directed to deputize another to
make the arrest or to delegate his power in that respect, 47 A.L.R. 1089.

Territorial extent of power to arrest under a warrant, 61 A.L.R. 377.

Unlawfulness of arrest as affecting jurisdiction or power of court to proceed in criminal
case, 96 A.L.R. 982.

Civil liability of officer making arrest under warrant as affected by his failure to exhibit
warrant, or to state fact of, or substance of, warrant, 100 A.L.R. 188.

Prohibition as remedy in case of defective indictment, information or complaint, 102
A.L.R. 298.

Error in naming the offense covered by allegations of specific facts in complaint,
indictment or information, 121 A.L.R. 1088.

Summons as amendable to cure error or omission in naming or describing court or
judge, or place of court's convening, 154 A.L.R. 1019.

Immunity of nonresident defendant in criminal case from service of process, 20
A.L.R.2d 163.

Omission of signature of issuing officer on civil process or summons as affecting
jurisdiction of the person, 37 A.L.R.2d 928.



Private citizen's right to institute mandamus to compel a magistrate or other appropriate
official to issue a warrant, or the like, for an arrest, 49 A.L.R.2d 1285.

Privilege of party, witness or attorney, while going to, attending or returning from court
as extending to privilege from arrest for crime, 74 A.L.R.2d 592.

Delay between filing of complaint or other charge and arrest of accused as violation of
right to speedy trial, 85 A.L.R.2d 980.

Mistake or error in middle initial or middle name of party as vitiating or invalidating civil
process, summons, or the like, 6 A.L.R.3d 1179.

Criminal liability for obstructing process as affected by invalidity or irregularity of the
process, 10 A.L.R.3d 1146.

Civil liability of one making false or fraudulent return of process, 31 A.L.R.3d 1393.
Modern status of rules as to right to forcefully resist illegal arrest, 44 A.L.R.3d 1078.
Right to resist excessive force used in accomplishing lawful arrest, 77 A.L.R.3d 281.

Individual's right to present complaint or evidence of criminal offense to grand jury, 24
A.L.R.4th 316.

Liability for false arrest or imprisonment under warrant as affected by mistake as to
identity of person arrested, 39 A.L.R.4th 705.

Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar
police records, 45 A.L.R.4th 550.

Media's dissemination of material in violation of injunction or restraining order as
contempt - federal cases, 91 A.L.R. Fed. 270.

6A C.J.S. Arrest 88 43 to 60; 22 C.J.S. Criminal Law 8§ 324 to 338.

31-1-5. Procedures on arrest; reports.

A. Following arrest, any person accused of a crime is entitled to have reasonable
opportunity to make three telephone calls beginning not later than twenty minutes after
the time of arrival at a police station, sheriff's office or other place of detention. Nothing
in this subsection limits any right to make telephone calls at any time later than twenty
minutes after the time of arrival at the police station.

B. Every accused shall be brought before a court having jurisdiction to release the
accused without unnecessary delay.



C. Within eighteen hours after the arrest of any person accused with having
committed a misdemeanor or a felony, the arresting law enforcement agency shall notify
the district attorney of:

(1) the name of the accused; and
(2) the offense charged.
History: 1953 Comp., § 41-1-5, enacted by Laws 1973, ch. 73, § 3.
ANNOTATIONS

Repeals. — Laws 1972, ch. 71, § 18, repealed former 41-1-5, 1953 Comp., relating to
issuance of warrants for fugitives.

Jury instruction on right to make telephone calls. — Where defendant claimed that
defendant had not been informed that defendant could make three telephone calls after
arrest, the trial court did not abuse its discretion when the court refused defendant’s
request to instruct the jury on the requirements of Section 31-1-5 NMSA 1978, because
the statute neither provides a defendant with a right to make three calls nor addresses
an officer’s duty to inform a defendant of the defendant’s entitlement to make the calls.
State v. Coleman, 2011-NMCA-087, 150 N.M. 622, 264 P.3d 523, cert. denied, 2011-
NMCERT-008, 268 P.3d 513.

Effect of denial to accused to make calls. — Absent prejudice, no basis for release is
established by denial of use of a telephone after arrest. State v. Gibby, 1967-NMSC-
219, 78 N.M. 414, 432 P.2d 258.

Burden of proof. — Once a defendant proves that he has been denied access to a
telephone for an extended period of time, the state bears the burden of proving a
reasonable basis for the denial. State v. Bearly, 1991-NMCA-022, 112 N.M. 50, 811
P.2d 83.

31-1-6. Citation in lieu of arrest without a warrant.

A. A law enforcement officer who arrests a person without a warrant for a petty
misdemeanor or any offense under Chapter 17 NMSA 1978 may offer the person
arrested the option of accepting a citation to appear in lieu of taking the person to jail.

B. A citation issued pursuant to this section shall contain the name and address of
the cited person, the offense charged and the time and place to appear. The citation
may be a paper citation or an electronic version of a paper citation. Unless the person
requests an earlier date, the time specified in the citation shall be at least three days
after issuance of the citation. The law enforcement officer shall explain the person's
rights not to sign a citation, the effect of not signing the citation, the effect of signing the
citation and the effect of failing to appear at the time and place stated on the citation.



C. The person's signature on the citation constitutes a promise to appear at the time
and place stated in the citation. One copy of the citation to appear shall be delivered to
the person cited, and the law enforcement officer shall keep a duplicate copy for filing
with the court as soon as practicable.

D. A law enforcement officer who prepares a citation pursuant to this section may
use a paper citation form or an electronic citation form to record the information required
by this section. Regardless of the form of citation used, a physical copy of the citation
shall be delivered to the person cited as required by this section. An electronic citation
may be signed electronically and the law enforcement officer's copy of a citation may be
filed with the court electronically.

E. A citation issued pursuant to this section is a valid complaint if the person
receives and signs the citation in paper or electronic form.

F. Itis a petty misdemeanor for a person signing a citation not to appear at the time
and place stated in the citation regardless of the disposition of the offense for which the
citation was issued. A written promise to appear may be complied with by appearance
of counsel.

History: 1953 Comp., § 41-1-6, enacted by Laws 1973, ch. 73, § 4; 1987, ch. 114, § 1;
2013, ch. 197, 8 1.

ANNOTATIONS

Repeals. — Laws 1972, ch. 71, § 18, repealed former 41-1-6, 1953 Comp., relating to
process issued to the sheriff.

The 2013 amendment, effective July 1, 2013, provided for the use of electronic
citations; in Subsection B, added the second sentence; added Subsection D; and in
Subsection E, after “if the person”, deleted “receiving it appears in court” and added the
remainder of the sentence.

Temporary provisions. — Laws 2013, ch. 197, 8 5 provided that the department of
public safety and the motor vehicle division of the taxation and revenue department
shall develop procedures to carry out the provisions of Laws 2013, ch. 197, 88 1 to 4.

The 1987 amendment, effective June 19, 1987, in Subsection A, inserted "or any
offense under Chapter 17 NMSA 1978" following "without a warrant a petty
misdemeanor".

No right to counsel upon issuance of citation. — A person issued a citation and
placed under custodial arrest for driving while under the influence of intoxicating liquor
does not have a constitutional right to counsel immediately following a breath alcohol
test since it did not amount to initiation of judicial criminal proceedings or prosecutorial



commitment, nor was the period following administration of the test a critical stage.
State v. Sandoval, 1984-NMCA-053, 101 N.M. 399, 683 P.2d 516.

Legislative intent. — This statute is not mandatory, but the apparent legislative intent
is that citations should be issued in most petty misdemeanor cases. 1973 Op. Att'y Gen.
No. 73-46.

Law reviews. — For annual survey of New Mexico criminal procedure, see 16 N.M.L.
Rev. 25 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. Jur. 2d Arrest § 37 et seq.

22 C.J.S. Criminal Law 8§ 334.
31-1-7. Arrest without warrant; liability.

A. Notwithstanding the provisions of any other law to the contrary, a peace officer
may arrest a person and take that person into custody without a warrant when the
officer is at the scene of a domestic disturbance and has probable cause to believe that
the person has committed an assault or a battery upon a household member. As used
in this section, "household member" means a spouse, former spouse, family member,
including a relative, parent, present or former step-parent, present or former in-law, child
or co-parent of a child, or a person with whom the victim has had a continuing personal
relationship. Cohabitation is not necessary to be deemed a household member for
purposes of this section.

B. No peace officer shall be held criminally or civilly liable for making an arrest
pursuant to this section, provided he acts in good faith and without malice.

C. Whether or not an arrest is made pursuant to this section, a peace officer may
remain with the victim and assist the victim in getting to a shelter or receiving proper
medical attention.

History: Laws 1979, ch. 178, § 1; 1995, ch. 23, § 2.

ANNOTATIONS
Cross references. — For Tort Claims Act, see 41-4-1 NMSA 1978 et seq.
The 1995 amendment, effective June 16, 1995, in Subsection A, deleted "family or"
preceding "household member" at the end of the first sentence, rewrote the second
sentence which read "As used in this section, ‘family or household members' means

spouses, former spouses or persons residing with each other”, and added the third
sentence.



Meaning of the phrase "at the scene". — The phrase "at the scene" as used in
Section 31-1-7(A) NMSA 1978 must be read broadly to enable a police officer to make a
warrantless arrest within a reasonable time and distance from when and where a
domestic disturbance occurred. State v. Almanzar, 2014-NMSC-001, rev'g 2012-NMCA-
111, 288 P.3d 238.

Where defendant and the victim began quarreling in a parking lot; defendant kicked the
victim; and the police arrested defendant for domestic violence at a store across the
street from the parking lot within minutes after the victim called 911, defendant's
warrantless arrest was lawful under Section 31-1-7(A) NMSA 1978 because the arrest
was make in close proximity to when and where the incident occurred. State v.
Almanzar, 2014-NMSC-001, rev'g 2012-NMCA-111, 288 P.3d 238.

Warrantless arrest is authorized only at the scene of a domestic disturbance. —
An officer may not arrest a suspect for domestic battery under Subsection A of Section
31-1-7 NMSA 1978 without a warrant unless the officer is conducting the arrest at the
scene where the domestic disturbance occurred. State v. Almanzar, 2012-NMCA-111,
228 P.3d 238, rev'd, 2014-NMSC-001.

Where police officers responded to a domestic violence incident that had occurred in a
parking lot between defendant and defendant’s live-in friend; after the incident,
defendant and defendant’s friend had both left the parking lot and had gone to two
separate locations away from the parking lot; the officers found defendant at a
convenience store that was near the parking lot; and the officers conducted a pat-down
search of defendant and discovered cocaine in defendant’s pants pocket, the district
court erred in holding that the evidence would have been inevitably discovered during a
search incident to a legal arrest for misdemeanor domestic battery because an arrest
could only have been effectuated at the parking lot where the domestic battery had
occurred. State v. Almanzar, 2012-NMCA-111, 228 P.3d 238, rev'd, 2014-NMSC-001.

Law reviews. — For article, "Survey of New Mexico Law, 1979-80: Domestic Relations
and Juvenile Law," see 11 N.M.L. Rev. 134 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, in state criminal trial, of arrest
without warrant by identified peace officer outside of jurisdiction, when not in fresh
pursuit, 34 A.L.R.4th 328.

Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar
police records, 45 A.L.R.4th 550.

Burden of proof in civil action for using unreasonable force in making arrest as to
reasonableness of force used, 82 A.L.R.4th 598.

31-1-8. Identification of minor or dependent children upon arrest;
required inquiry; guidelines.



A. A state or local law enforcement officer who arrests a person shall, at the time of
the arrest, inquire whether the person is a parent or guardian of minor or dependent
children who may be at risk as a result of the arrest. The officer shall make reasonable
efforts to ensure the safety of minor or dependent children at risk as a result of an arrest
in accordance with guidelines established by the department of public safety.

B. The department of public safety, in consultation with the children, youth and
families department, shall establish guidelines and a training program for law
enforcement officers for ensuring child safety upon the arrest of a parent or guardian.
The guidelines and training program shall include:

(2) procedures to ensure that law enforcement officers inquire whether
arrestees have minor or dependent children who may be present or at another location
at the time of the arrest;

(2) procedures for the proper arrangement of temporary care for children to
ensure their safety and well-being; and

(3)  education on how the effects of witnessing a violent crime or other event
causes emotional harm to children and how law enforcement can assist in mitigating the
long-term effects of the trauma.

History: Laws 2007, ch. 89, § 2.
ANNOTATIONS
Effective dates. — Laws 2007, ch. 89, contained no effective date provision, but,

pursuant to N.M. Const., art. IV, § 23, was effective June 15, 2007, 90 days after the
adjournment of the legislature.

ARTICLE 1A
DNA Evidence

31-1A-1. Repealed.
ANNOTATIONS

Repeals. — Laws 2003 ch. 27, § 2 repealed 31-1A-1 NMSA 1978, as enacted by Laws
2001, ch. 29, § 1, relating to procedures for consideration of DNA evidence, effective
July 1, 2003. For provisions of former section, see the 2002 NMSA 1978 on
NMOneSource.com. For post-conviction consideration of DNA evidence, see 31-1A-2
NMSA 1978.

31-1A-2. Procedures for post-conviction consideration of DNA
evidence; requirements.



A. A person convicted of a felony, who claims that DNA evidence will establish the
person's innocence, may petition the district court of the judicial district in which the
person was convicted to order the disclosure, preservation, production and testing of
evidence that can be subjected to DNA testing. A copy of the petition shall be served
on the district attorney for the judicial district in which the district court is located. A
petitioner shall be granted full, fair and prompt proceedings upon filing a petition.

B. As a condition to the district court's acceptance of the person's petition, the
petitioner shall:

(1)  submit to DNA testing ordered by the district court; and

(2)  authorize the district attorney's use of the DNA test results to investigate
all aspects of the case that the petitioner is seeking to reopen.

C. DNA samples obtained pursuant to Subsection B of this section shall be
submitted for DNA testing according to the procedures in the DNA Identification Act,
and the DNA record shall be entered into the federal bureau of investigation's national
DNA index system for storage and exchange of DNA records submitted by forensic
DNA laboratories.

D. The petitioner shall show, by a preponderance of the evidence, that:

(1) the petitioner was convicted of a felony;
(2)  evidence exists that can be subjected to DNA testing;
(3) the evidence to be subjected to DNA testing:

(a) has not previously been subjected to DNA testing;

(b) has not previously been subjected to the type of DNA testing that is now
being requested; or

(c) was previously subjected to DNA testing, but was tested incorrectly or
interpreted incorrectly;

(4) the DNA testing the petitioner is requesting will be likely to produce
admissible evidence; and

(5) identity was an issue in the petitioner's case or that if the DNA testing the
petitioner is requesting had been performed prior to the petitioner's conviction and the
results had been exculpatory, there is a reasonable probability that the petitioner would
not have pled guilty or been found guilty.



E. If the petitioner satisfies the requirements set forth in Subsection D of this
section, the district court shall appoint counsel for the petitioner, unless the petitioner
waives counsel or retains the petitioner's own counsel.

F. After reviewing a petition, the district court may dismiss the petition, order a
response by the district attorney or issue an order for DNA testing.

G. The district court shall order all evidence secured that is related to the petitioner's
case and that could be subjected to DNA testing. The evidence shall be preserved
during the pendency of the proceeding. The district court may impose appropriate
sanctions, including dismissal of the petitioner's conviction or criminal contempt, if the
court determines that evidence was intentionally destroyed after issuance of the court's
order to secure evidence.

H. The district court shall order DNA testing if the petitioner satisfies the
requirements set forth in Subsections B and D of this section.

l. If the results of the DNA testing are exculpatory, the district court may set aside
the petitioner's judgment and sentence, may dismiss the charges against the petitioner
with prejudice, may grant the petitioner a new trial or may order other appropriate relief.

J. The cost of DNA testing ordered pursuant to this section shall be borne by the
state or the petitioner, as the district court may order in the interest of justice. Provided,
that a petitioner shall not be denied DNA testing because of the petitioner's inability to
pay for the cost of DNA testing. Testing under this provision shall only be performed by
a laboratory that meets the minimum standards of the national DNA index system.

K. The provisions of this section shall not be interpreted to limit:
(1)  other circumstances under which a person may obtain DNA testing; or

(2) post-conviction relief a petitioner may seek pursuant to other provisions of
law.

L. The petitioner shall have the right to appeal a district court's denial of the
requested DNA testing, a district court's final order on a petition or a district court's
decision regarding relief for the petitioner. The state shall have the right to appeal any
final order issued by the district court. An appeal shall be filed by a party within thirty
days to the court of appeals.

M. The state shall preserve all evidence that is secured in relation to an investigation
or prosecution of a crime and that could be subjected to DNA testing, for not less than
the period of time that a person remains subject to incarceration or on probation or
parole in connection with the investigation or prosecution.



N. The state may dispose of evidence before the expiration of the time period set
forth in Subsection M of this section if:

(2) no other law, regulation or court order requires that the evidence be
preserved,;

(2) the evidence must be returned to its rightful owner;

3) preservation of the evidence is impractical due to the size, bulk or physical
characteristics of the evidence; and

(4) the state takes reasonable measures to remove and preserve portions of
the evidence sufficient to permit future DNA testing.

O. In proceedings under this section, the Rules of Evidence and the Rules of Civil
Procedure for the District Courts shall apply.

P. As used in this section, "DNA" means deoxyribonucleic acid.
History: Laws 2003, ch. 27, § 1; 2019, ch. 211, § 4.
ANNOTATIONS

Standard for granting relief. — DNA evidence is exculpatory, that is it reasonably
tends to negate the petitioner's guilt, when it is material to the petitioner's innocence, is
not merely cumulative, is not merely impeaching or contradictory, and raises a
reasonable probability that the petitioner would not have pled guilty or been found guilty
had the DNA testing been performed prior to the conviction. State v. Hobbs, 2020-
NMCA-044, cert. granted.

Cross references. — For the Rules of Evidence, see 11-101 NMRA et seq.
For the Rules of Civil Procedure for the District Courts, see 1-001 NMRA et seq.

The 2019 amendment, effective July 1, 2019, revised the procedures for post-
conviction consideration of DNA evidence by mandating a petitioner has prompt
proceedings, that DNA samples shall be tested according to the DNA Identification Act
and that the results of the testing shall be entered in the FBI national DNA index
system, and mandated that the Rules of Evidence and Rules of Civil Procedures for the
district courts shall apply to proceedings; in Subsection A, added "A petitioner shall be
granted full, fair and prompt proceedings upon filing a petition."; added a new
Subsection C and redesignated former Subsections C through M as Subsections D
through N, respectively; in Subsection M, after "incarceration or", deleted "supervision”
and added "on probation or parole"; added new Subsection O and redesignated former
Subsection N as Subsection P.



Postconviction relief analysis. — In analyzing whether to grant postconviction relief,
the district court must first make a threshold determination as to whether the DNA test
results are "exculpatory,” that is, they reasonably tend to establish the petitioner's
innocence or negate the petitioner's guilt. Second, if the district court finds that the DNA
evidence is exculpatory, the controlling inquiry under 8 31-1A-2(1) NMSA 1978 is
whether and to what extent the evidence would have changed the result of the
petitioner's trial. State v. Hobbs, 2022-NMSC-018, rev'g 2020-NMCA-044, 472 P.3d
1276.

"Exculpatory" construed. — DNA evidence is "exculpatory” under § 31-1A-2 NMSA
1978 when it reasonably tends to establish the petitioner's innocence or negate the
petitioner's guilt; tending to establish a petitioner's innocence is fundamentally different
than actually establishing a petitioner's innocence. State v. Hobbs, 2022-NMSC-018,
rev'g 2020-NMCA-044, 472 P.3d 1276.

Petitioner entitled to postconviction relief. — Where petitioner, following his
conviction for voluntary manslaughter, petitioned the district court, pursuant to § 31-1A-
2 NMSA 1978, for DNA testing of the handgun with which he shot the victim and of the
t-shirt that he was wearing at the time of the incident, claiming that if the DNA test
results demonstrated that the victim touched the handgun and/or the t-shirt, the
evidence would have been exculpatory had it been presented at trial, because it would
have contradicted the state's contention that no physical evidence supported
defendant's claim of self-defense, and where the results of the DNA analysis
demonstrated that the victim could not be excluded as a contributor to DNA evidence
found on the handgun and on the t-shirt, the district court did not err in determining that
the DNA results were exculpatory, because the DNA results reasonably tended to
establish defendant's innocence or negate his guilt by confirming the presence of
physical evidence that corroborated his version of events, which was critical to his self-
defense claim. Further, the district court did not abuse its discretion in granting a new
trial, because the DNA results were the only physical evidence tending to corroborate
defendant's testimony that the victim was trying to grab the gun when defendant shot
him in self-defense. The existence of evidence that the victim's DNA was on the gun
could be sufficient to change the result in defendant's favor in a new trial. State v.
Hobbs, 2022-NMSC-018, rev'g 2020-NMCA-044, 472 P.3d 1276.

ARTICLE 2
Fresh Pursuit

31-2-1. [Officer of another state entering this state in fresh pursuit;
power to arrest and hold fugitive.]

Any member of a duly organized state, county or municipal peace unit of another
state of the United States who enters this state in fresh pursuit, and continues within this
state in such fresh pursuit, of a person in order to arrest him on the ground that he is
believed to have committed a felony in such other state, shall have the same authority



to arrest and hold such person in custody, as has any member of any duly organized
state, county or municipal peace unit of this state, to arrest and hold in custody a person
on the ground that he is believed to have committed a felony in this state.

History: Laws 1937, ch. 12, § 1; 1941 Comp., § 42-201; 1953 Comp., § 41-2-1.
ANNOTATIONS

Compiler's notes. — A few states have adopted a Uniform Law on Close Pursuit.
Others have adopted a Uniform Law on Fresh Pursuit. However, the Commissioners on
Uniform State Laws have not as yet promulgated or approved uniform laws on the
subject.

Section grants same right to New Mexico officer. — An officer of the New Mexico
state police, while in hot pursuit of a person who has committed a felony in New Mexico,
may enter the state of Colorado, arrest such a person there and return him to New
Mexico without obtaining extradition. 1960 Op. Att'y Gen. No. 60-66.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. Jur. 2d Arrest § 72.

Validity, in state criminal trial, of arrest without warrant by identified peace officer
outside of jurisdiction, when not in fresh pursuit, 34 A.L.R.4th 328.

6A C.J.S. Arrest § 18.

31-2-2. [Arrested person taken before magistrate; hearing;
commitment or discharge.]

If an arrest is made in this state by an officer of another state in accordance with the
provisions of Section 1 [31-2-1 NMSA 1978] of this act he shall without unnecessary
delay take the person arrested before a magistrate of the county in which the arrest was
made, who shall conduct a hearing for the purpose of determining the lawfulness of the
arrest. If the magistrate determines that the arrest was lawful he shall commit the
person arrested to await for a reasonable time the issuance of an extradition warrant by
the governor of this state. If the magistrate determines that the arrest was unlawful he
shall discharge the person arrested.

History: Laws 1937, ch. 12, § 2; 1941 Comp., § 42-202; 1953 Comp., § 41-2-2.
ANNOTATIONS

Cross references. — For extradition, see 31-4-1 NMSA 1978 et seq.

31-2-3. [Construction of act; power to arrest not limited.]



Section 1 [31-2-1 NMSA 1978] of this act shall not be construed so as to make
unlawful any arrest in this state which would otherwise be lawful.

History: Laws 1937, ch. 12, § 3; 1941 Comp., § 42-203; 1953 Comp., § 41-2-3.
31-2-4. ["State" includes District of Columbia.]

For the purpose of this act [31-2-1 to 31-2-7 NMSA 1978] the word "state" shall
include the District of Columbia.

History: Laws 1937, ch. 12, § 4; 1941 Comp., § 42-204; 1953 Comp., § 41-2-4.
31-2-5. ["Fresh pursuit" defined.]

The term "fresh pursuit" as used in this act [31-2-1 to 31-2-7 NMSA 1978] shall
include fresh pursuit as defined by the common law, and also the pursuit of a person
who has committed a felony or who is reasonably suspected of having committed a
felony. It shall also include the pursuit of a person suspected of having committed a
supposed felony, though no felony has actually been committed, if there is reasonable
ground for believing that a felony has been committed. Fresh pursuit as used herein
shall not necessarily imply instant pursuit, but pursuit without unreasonable delay.

History: Laws 1937, ch. 12, § 5; 1941 Comp., § 42-205; 1953 Comp., § 41-2-5.

31-2-6. [Certified copies of law to be distributed.]

Upon the passage and approval by the governor of this act [31-2-1 to 31-2-7 NMSA
1978] it shall be the duty of the secretary of state (or other officer) to certify a copy of
this act to the executive department of each of the states of the United States.

History: Laws 1937, ch. 12, § 6; 1941 Comp., § 42-206; 1953 Comp., § 41-2-6.

31-2-7. [Citation of act.]

This act [31-2-1 to 31-2-7 NMSA 1978] may be cited as the Uniform Act on Fresh
Pursuit.

History: Laws 1937, ch. 12, § 8; 1941 Comp., § 42-207; 1953 Comp., § 41-2-7.
ANNOTATIONS

Compiler's notes. — A few states have adopted a Uniform Law on Close Pursuit.

Others have adopted a Uniform Law on Fresh Pursuit. However, the Commissioners on

Uniform State Laws have not as yet promulgated or approved uniform laws on the
subject.



31-2-8. Authority to arrest misdemeanant; fresh pursuit.

A. Any county sheriff or municipal police officer who leaves his jurisdictional
boundary while in fresh pursuit of a misdemeanant whom he would otherwise have
authority to arrest shall have the authority to arrest that misdemeanant anywhere within
this state and return him to the jurisdiction in which the fresh pursuit began without
further judicial process.

B. For purposes of this section, "fresh pursuit of a misdemeanant” means the
pursuit of a person who has committed a misdemeanor in the presence of the pursuing
officer. Fresh pursuit shall not necessarily imply instant pursuit, but pursuit without
unreasonable delay.

History: Laws 1981, ch. 102, § 1.
ANNOTATIONS

The authority to arrest is not limited to custodial arrest, but includes an
investigative detention to issue a citation for a traffic violation. State v. Marquez, 2008-
NMSC-055, 145 N.M. 1, 193 P.3d 548, rev'g 2007-NMCA-151, 143 N.M. 79, 173 P.3d
1.

Arrestable misdemeanor. — A municipal police officer is authorized to pursue a
suspect outside the officer’s territorial jurisdiction only if the officer has reason to believe
that he or she has observed a violation of an arrestable offense. State v. Marquez,
2007-NMCA-151, 143 N.M. 79, 173 P.3d 1, cert. granted, 2007-NMCERT-011, 143
N.M. 155, 173 P.3d 762, rev'd, 2008-NMSC-055, 145 N.M. 1, 19 P.3d 548.

Commission of petty misdemeanor. — This section authorizes pursuit of a suspect
into another county, whether the pursuing officer has reasonable cause to believe the
suspect guilty of a misdemeanor or only of a petty misdemeanor. County of Los Alamos
v. Tapia, 1990-NMSC-038, 109 N.M. 736, 790 P.2d 1017.

Extraterritorial arrest for D.W.l. — This section authorizes a municipal police officer to
make an extraterritorial arrest for DWI. Incorporated Cnty. of Los Alamos v. Johnson,
1989-NMSC-045, 108 N.M. 633, 776 P.2d 1252.

Arrest on Indian reservation. — An arrest of a Navajo citizen on the Navajo
Reservation by a city police officer following a car chase that started off the reservation
was illegal since the officer failed to follow tribal extradition procedures; the
misdemeanor fresh pursuit law did not affect the legality of the arrest. City of
Farmington v. Benally, 1995-NMCA-019, 119 N.M. 496, 892 P.2d 629.

ARTICLE 3
Ball



31-3-1. Designee to accept bail.

Any statutory provision or rule of court governing the release of an accused may be
carried out by a responsible person designated by the court.

History: 1953 Comp., 8 41-3-1, enacted by Laws 1972, ch. 71, § 8.

ANNOTATIONS
Repeals and reenactments. — Laws 1972, ch. 71, 8§ 8, repealed 41-3-1, 1953 Comp.,
relating to the magistrate informing the defendant of the charge and his rights, and

enacted a new section.

Cross references. — For right to bail, prevention of infliction of cruel and unusual
punishment, see N.M. Const., art. Il, 8 13.

For bail proceedings, authorization of habeas corpus, see 44-1-23 NMSA 1978.

For certiorari to committing magistrate, see 44-1-24 NMSA 1978.

For Bail Bondsmen Licensing Law, see 59A-51-1 NMSA 1978 et seq.

For right to bail under the Rules of Criminal Procedure, see Rule 5-401 NMRA.

For justification of compensated sureties, see Rule 5-401B NMRA.

For bail, release provisions in magistrate court, see Rule 6-401 NMRA.

For appearance of defendant, see Rule 6-501 NMRA.

Generally. — Provisions with regard to admitting to bail in criminal cases are based
upon the idea that a person accused of a crime shall be admitted to bail until adjudged
guilty by the court of last resort to him; however, this right is not absolute under all
circumstances. Tijerina v. Baker, 1968-NMSC-009, 78 N.M. 770, 438 P.2d 514.

Bail within judge's discretion. — Former section did not make it compulsory for judge
to grant bail, but vested in such judge a discretion. Ex parte Towndrow, 1915-NMSC-

073, 20 N.M. 631, 151 P. 761.

Law reviews. — For comment, "Criminal Procedure - Preventive Detention in New
Mexico," see 4 N.M.L. Rev. 247 (1974).

For article, "The Constitutionality of Pretrial Detention Without Bail in New Mexico," see
12 N.M.L. Rev. 685 (1982).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. Jur. 2d Bail and Recognizance
§ 1 et seq.

Constitutional right to bail pending appeal from conviction, 19 A.L.R. 807, 77 A.L.R.
1235.

Acknowledgment of bail bond in open court, necessity of, 38 A.L.R. 1108.
Bail pending appeal from conviction, 45 A.L.R. 458.
Amount of bail required in criminal action, 53 A.L.R. 399.

Lien or encumbrance on his real property as affecting qualifications of surety on bail
bond, 56 A.L.R. 1097.

Arresting one who has been released on bail, 62 A.L.R. 462.
Factors in fixing amount of bail in criminal cases, 72 A.L.R. 801.

Delay in taking before magistrate or denial of opportunity to give bail as supporting
action for false imprisonment, 79 A.L.R. 13.

Disciplinary power of court in respect of suretyship in judicial proceedings, 91 A.L.R.
889.

Specific crime, necessity of reference to, in bail bond, 103 A.L.R. 535.
Rape as bailable offense, 118 A.L.R. 1115.

Mandamus to compel judge or other officer to grant accused bail or to accept proffered
sureties, 23 A.L.R.2d 803.

Statutes relating to sexual psychopaths, 24 A.L.R.2d 350.

Delay in taking before magistrate or denial of opportunity to give bail as supporting
action for false imprisonment, 98 A.L.R.2d 966, 3 A.L.R.4th 1057.

Funds deposited in court in lieu of bail as subject of garnishment, 1 A.L.R.3d 936.
Insanity of accused as affecting right to bail in criminal case, 11 A.L.R.3d 1385.

Validity, construction, and application of statutes regulating bail bond business, 13
A.L.R.3d 618.

Pretrial preventive detention by state court, 75 A.L.R.3d 956.



Application of state statutes establishing pretrial release of accused on personal
recognizance as presumptive form of release, 78 A.L.R.3d 780.

When is a person in custody of governmental authorities for purpose of exercise of state
remedy of habeas corpus - modern cases, 26 A.L.R.4th 455.

Liability of surety on bail bond taken without authority, 27 A.L.R.4th 246.

8 C.J.S. Ball; Release and Detention Pending Proceedings 88 4 to 9, 14, 15, 17 to 30,
33to0 41, 43to 58, 62, 64, 66, 67, 69 to 75, 81.

31-3-1.1. Review of youthful offender records.

Notwithstanding any other provision of law, when considering the setting of bail or
other conditions of release of a person charged with a felony, the juvenile disposition of
a youthful offender and any evidence given in a hearing in court for a youthful offender
may be considered. The juvenile disposition and evidence used pursuant to this section
may be considered only if the person is thirty years old or younger. If a judge considers
the juvenile disposition of a youthful offender or evidence given in a hearing for the
youthful offender pursuant to this section, the disposition and evidence shall be
considered confidential and shall be reviewed or discussed in camera. All evidence,
motions or other documents or evidence pertaining to the juvenile disposition shall be
sealed, unless otherwise considered not to be confidential by law.

History: Laws 2016, ch. 9, § 1.
ANNOTATIONS
Effective dates. — Laws 2016, ch. 9 contained no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, was effective May 18, 2016, 90 days after the
adjournment of the legislature.

31-3-2. Failure to appear; forfeiture of bail bonds.

A. Whenever any person fails to appear at the time and place fixed by the terms of
recognizance, the court may issue a warrant for his arrest.

B. Whenever a person fails to appear at the time and place fixed by the terms of his
bail bond, the court:

Q) may issue a warrant for his arrest; and

(2)  may declare a forfeiture of the bail. If the court declares a forfeiture, it
shall:

(a) decl