CHAPTER 6
Public Finances

ARTICLE 1
State Board of Finance

6-1-1. Membership of state board of finance; powers and duties;
establishment in connection with the board of finance division of
the department of finance and administration.

A. The state board of finance shall consist of seven members:
(1) the governor,
(2)  the lieutenant governor;
(3) the state treasurer; and

(4)  four members appointed by the governor with the advice and consent of
the senate, no more than two of these members to be from the same political party.

B. The terms of office for members appointed by the governor shall be two years.
The term of each remaining member shall be coextensive with his term of office. If the
office of lieutenant governor becomes vacant, his position on the state board of finance
shall remain vacant until the election and qualification of a new lieutenant governor.

C. Members of the state board of finance, other than the governor and the state
treasurer, shall be reimbursed for attending meetings of the board as provided in the
Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no
other compensation, perquisite or allowance.

D. The governor shall be president of the state board of finance, and the board shall
annually elect a secretary from its membership. Meetings of the board shall be held at
the state capitol at times determined by the governor. Four voting members of the board
constitute a quorum for the transaction of business. Minutes of all proceedings and
transactions of the board shall be kept in the offices of the department of finance and
administration.

E. The state board of finance, in addition to other powers and duties provided by
law, has general supervision of the fiscal affairs of the state and of the safekeeping and
depositing of all money and securities belonging to or in the custody of the state, and it
may make rules and regulations for carrying out the provisions of Sections 6-1-1, 6-10-
2, 6-10-3, 6-10-20, 6-10-29, 6-10-37 through 6-10-44, 6-10-46, 6-10-47, 6-10-50, 6-10-
52 through 6-10-54, 6-10-58 and 6-10-61 NMSA 1978. The board shall have access to



all reports and correspondence relating to the condition of banks, and savings and loan
associations whose deposits are insured by an agency of the United States, in this state
which are in the financial institutions division or any department or agency of the state. If
the board deems action necessary to enable it to perform its duties, it may require the
director of the financial institutions division to make a special examination of any state
bank or trust company or any state savings and loan association whose deposits are
insured by an agency of the United States.

F. The state board of finance may make investigations it deems necessary to
enable it to perform the duties imposed on it by law and may instruct the director of the
board of finance division to employ experts, auditors, accountants and attorneys as it
may, from time to time, deem necessary and prescribe their duties and fix their
compensation within the appropriations made for that purpose by the legislature for use
by the board.

G. The state board of finance is established in connection with the board of finance
division of the department of finance and administration. The secretary of finance and
administration, with the approval of the board, shall appoint a director of the division.
This subsection shall not be construed to affect the exercise of any board power or duty
nor shall it be construed as placing the board under the provisions of the Executive
Reorganization Act [9-1-1 NMSA 1978] or the provisions of Section 9-6-5 NMSA 1978.

History: Laws 1923, ch. 76, 8§ 3; 1925, ch. 85, § 1; C.S. 1929, § 112-103; 1941 Comp.,
§ 7-101; Laws 1953, ch. 161, § [1]; 1953 Comp., § 11-1-1; Laws 1957, ch. 47, § 1;
1959, ch. 8, § 1; 1968, ch. 18, § 1; 1969, ch. 56, § 1; 1970, ch. 37, 8 1; 1971, ch. 6, 8§ 1;
1977, ch. 247, 8 93; 1980, ch. 151, 8§ 3; 1989, ch. 108, § 1.

ANNOTATIONS
Cross references. — For the State Rules Act, see Chapter 14, Article 4 NMSA 1978.

Single bond propositions required. — Section 8 of N.M. Const., Art. IX requires the
legislature to submit individual or interrelated bond propositions to the voters. Thus, the
bond propositions contained in the 1992 General Obligation Bond Act could not be
lumped together on one ballot but had to be on separate ballots, since the capital outlay
projects varied and had no commonality beyond public welfare. Ryan v. Gonzales,
1992-NMSC-052, 114 N.M. 346, 838 P.2d 963.

State board of finance is an executive agency. The state board of finance does not
exert legislative power; it makes no appropriations; the emergency appropriation
provision states the object thereof in compliance with constitutional requirements. 1959-
60 Op. Att'y Gen. No. 59-79.

Authority to require additional security. — The state board of finance may exercise
its authority under Section 6-10-20 NMSA 1978 to require additional security for



deposits made by the state treasurer from the severance tax permanent fund. 1980 Op.
Att'y Gen. No. 80-11.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A C.J.S. States 8§ 133, 134.

6-1-2. State board of finance; loans and grants of emergency funds.

If the state board of finance determines that an emergency exists that warrants such
action, it may lend or grant to any state agency, board, commission, municipal
corporation or other political subdivision organized under the laws of the state or any
Indian nation, tribe or pueblo located in whole or in part in New Mexico that sum of
money the board determines reasonable and appropriate from any funds appropriated
to the board for use in meeting emergencies. As used in this section, "emergency"
means an unforeseen occurrence or circumstance severely affecting the quality of
government services and requiring the immediate expenditure of money that:

A. is not within the available resources of the state agency, board, commission,
municipal corporation or other political subdivision or the Indian nation, tribe or pueblo
located in whole or in part in New Mexico as determined by the state board of finance;
and

B. if subject to appropriation, cannot reasonably await appropriation by the next
regular session of the legislature.

History: 1953 Comp., 8 11-1-1.1, enacted by Laws 1959, ch. 139, § 1; 1973, ch. 92, §
1;1997, ch. 5, § 1; 2005, ch. 48, § 1.

ANNOTATIONS

The 2005 amendment, effective July 1, 2005, permitted the state board of finance in
emergencies to loan or grant funds to any Indian nation, tribe or pueblo that is located in
whole or in part in New Mexico.

The 1997 amendment, effective March 10, 1997, added the definition of "emergency".

6-1-3. Loans of emergency funds; terms and conditions for
repayment; security and interest.

The state board of finance may prescribe those terms and conditions it deems
proper with respect to the repayment of any loan and the application of the proceeds of
the loan, and it may require or waive security by way of the pledge of revenues or
otherwise and may require or waive interest, as the board determines proper under the
circumstances.

History: 1953 Comp., 8 11-1-1.2, enacted by Laws 1959, ch. 139, § 2; 1973, ch. 92, §
2.



6-1-4. Loans or grants obtained by political subdivisions;
application of proceeds.

Any municipal corporation or other political subdivision obtaining a loan or grant shall
apply the proceeds thereof only for the purposes stated by the state board of finance in
its action approving the loan or grant.

History: 1953 Comp., 8§ 11-1-1.3, enacted by Laws 1959, ch. 139, 8§ 3; 1973, ch. 92, §
3.

6-1-5. Repayment of loans; disposition of receipts; crediting
emergency fund; deposit in general fund.

Any amount received by the state board of finance in repayment of any emergency
loan shall be deposited by the board to the credit of the state board of finance
emergency fund if the payment is received during the same fiscal year in which the loan
was made. All payments made in any period subsequent to the close of the fiscal year
in which the loan was made shall be deposited by the board in the general fund.

History: 1953 Comp., 8§ 11-1-1.4, enacted by Laws 1959, ch. 139, § 4; 1973, ch. 92, §
4,

6-1-6. [Separate accounts.]

Separate accounts shall be kept for every appropriation or fund, showing the date
and manner of each payment made out of the funds provided by such appropriation, the
name and address of each person, organization, corporation or association, to whom,
and for what purpose paid.

History: Laws 1923, ch. 48, 8§ 3; C.S. 1929, § 134-503; 1941 Comp., § 7-105; 1953
Comp., § 11-1-6.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A C.J.S. States § 229.

6-1-7. Repealed.

History: Laws 1935, ch. 27, 8 2; 1941 Comp., § 7-121; 1953 Comp., § 11-1-22; 2004,
ch. 73, 8 1.

ANNOTATIONS



Repeals. — Laws 2004, ch. 73, 8§ 1 repealed 6-1-7 NMSA 1978, as enacted by Laws
1935, ch. 27, § 2, relating to standards for and transfer of supplies and equipment,
effective May 19, 2004. For provisions of former section, see the 2003 NMSA 1978 on
NMOneSource.com.

6-1-8 to 6-1-12. Repealed.
ANNOTATIONS

Repeals. — Laws 1987, ch. 339, § 1 repealed 6-1-8 to 6-1-10, 6-1-10.1, 6-1-10.2, 6-1-
11, and 6-1-12 NMSA 1978, as enacted by Laws 1981, ch. 265, 88 1, 2, 4, 5 and as
amended by Laws 1983, ch. 26, 88 1 to 3, relating to the state cash manager, effective
July 1, 1987. For present comparable provisions, see 6-1-1 to 6-1-7, 6-1-13 NMSA
1978.

6-1-13. Deposit accounts by state agencies; authorization by state
treasurer.

A. A state agency may not open a new deposit account or deposit money in an
existing deposit account unless it has submitted a request to the state treasurer in
writing on forms prescribed by the state treasurer and received written authorization
from the state treasurer for each such account. This section shall not constitute
authority for agencies to open demand deposit accounts and shall not apply to deposits
made pursuant to Section 6-10-35 NMSA 1978. On the effective date of this act, agency
deposit accounts previously authorized shall be governed by the terms of this section.

B. The state treasurer shall establish for each account those conditions and reports
appropriate to that account including, without limitation, the period for which the account
may be authorized. The provisions of this section shall not apply to investments made
by the state treasurer or the state investment council. The state treasurer shall submit to
the state board of finance on a quarterly basis a list of all accounts established pursuant
to this section.

C. As used in this section, "state agency" means the state of New Mexico or any of
its branches, agencies, departments, boards, instrumentalities, or institutions other than
state educational institutions designated by Article 12, Section 11 of the constitution of
New Mexico.

History: 1978 Comp., 8§ 6-1-13, enacted by Laws 1987, ch. 339, § 2.
ANNOTATIONS

The public school insurance authority is a state agency for purposes of complying
with the reporting requirements under Subsection B. 1990 Op. Att'y Gen. No. 90-23.



Retiree health care authority is a state agency for purposes of receiving authorization
for the opening of a new deposit account under Subsection A. 1991 Op. Att'y Gen. No.
91-06.

ARTICLE 2
Settling Accounts

6-2-1. Examination of parties; oath; compelling testimony.

The secretary of finance and administration or the director of the financial control
division, whenever he may think it necessary to the proper settlement of any account,
may examine the parties, witnesses and others on oath or affirmation, touching any
matter material to be known in the settlement of such account, and for that purpose he
may issue subpoenas and compel witnesses to attend before him and give evidence in
the same manner as courts of law may do, and he is hereby authorized to administer all
such oaths or affirmations.

History: Laws 1851-1852, p. 170; C.L. 1865, ch. 102, § 13; C.L. 1884, § 1762; C.L.
1897, § 2592; Code 1915, § 5334; C.S. 1929, § 134-602; 1941 Comp., § 3-203; 1953
Comp., 8§ 4-4-3; Laws 1957, ch. 252, § 9; 1983, ch. 301, § 9.

ANNOTATIONS

Authority to compel production of certain affidavits. — Under this section, the state
auditor (as this section is now amended, the secretary of finance and administration or
the director of the financial control division) has the power to compel the heads of
departments to produce the affidavit required under Section 10-1-6 NMSA 1978 before
making payment to any person or persons employed who have not been residents of
New Mexico for one year prior to their employment as state employees. 1951-52 Op.
Att'y Gen. No. 51-5388.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A C.J.S. States § 121.

ARTICLE 3
State Budgets

6-3-1. State agency defined.

"State agency” means any department, institution, board, bureau, commission,
district or committee of government of the state of New Mexico and means every office
or officer of any of the above.

History: 1953 Comp., 8 11-4-1.1, enacted by Laws 1957, ch. 253, § 1.



ANNOTATIONS

Eleventh amendment immunity. — The university of New Mexico board of regents,
medical school, medical school's admissions committee and two officials of that
committee fell within the state's definition of agency for purposes of eleventh
amendment immunity from plaintiff's claims for failure to admit her to the medical
school. Buchwald v. Univ. of N.M. Sch. of Med., 159 F.3d 487 (10th Cir. N.M. 1998).

New Mexico beef council. — The New Mexico beef council, created under Section 77-
2A-3 NMSA 1978, is a commission or committee of government and falls within this
definition of "state agency"; it, thus, is subject to the requirements of this article. 1987
Op. Att'y Gen. No. 87-44.

The public school insurance authority is a state agency for purposes of the state
budget laws. 1990 Op. Att'y Gen. No. 90-23.

6-3-2. Director of state budget division; qualifications.

The director of the state budget division shall be skilled in accountancy and auditing,
familiar with the operation of educational and other state institutions, budgets and
finances. The director shall be appointed by the secretary of finance and administration
with the governor's consent.

History: 1953 Comp., 8 11-4-1.3, enacted by Laws 1957, ch. 253, § 3; 1977, ch. 247, §
123.

ANNOTATIONS

Cross references. — For appointment of director, see 9-6-5 NMSA 1978.

6-3-3. State budget division; cooperation between state budget
division and state agencies; assistance to state agencies.

There shall be full cooperation between the various state agencies and the state
budget division. State agencies will give complete access to the division of their books
and records if so requested. The budget division will lend assistance to any state
agency in the preparation of its budget estimates.

History: 1953 Comp., 8 11-4-1.4, enacted by Laws 1957, ch. 253, § 4.

6-3-4. State budget division; cooperation with legislature and
committees; to supply information to legislature and committees.



The state budget division shall cooperate fully with the legislature and legislative
committees, and shall supply them with information relating to the budget requirements
of all state departments and institutions.

History: 1953 Comp., § 11-4-1.5, enacted by Laws 1957, ch. 253, § 5.

6-3-5. State budget division; research; surveys; reports.

The state budget division is hereby authorized to engage in research and to make
administrative and organizational surveys of the executive or administrative
departments, boards, institutions, commissions or agencies of the state government to
determine whether the activities thereof are essential to good government and are being
carried on in an economical and efficient manner and without duplication, for the
purpose of determining the feasibility of improving the administration of the state
government. Reports concerning the results of such research and surveys, together
with recommendations, shall be made to the governor and the legislature.

History: 1953 Comp., 8 11-4-1.6, enacted by Laws 1957, ch. 253, § 6.
ANNOTATIONS

Reduction of budgets not authorized. — This section, which authorizes the budget
division to engage in research and to make surveys and provides that reports on the
results of the research and surveys conducted by it, together with recommendations,
shall be made to the governor and the legislature, gives no authority to reduce budgets.
State ex rel. Lee v. Hartman, 1961-NMSC-171, 69 N.M. 419, 367 P.2d 918.

6-3-6. State budget division; periodic allotments.

A. The state budget division, subject to the approval of the secretary of finance and
administration, is authorized to provide rules for the periodic allotment of funds that may
be expended by any state agency.

B. The expenditures of any state agency as defined in Section 6-3-1 NMSA 1978,
for the first six-month period of each odd-numbered fiscal year shall be limited to one-
half of the appropriation or approved budget, whichever is less, for that fiscal year. This
restriction does not apply to those agencies whose operations are more efficiently
measured by periods other than a fiscal year, including but not limited to the New
Mexico legislative council, legislative committees, the intertribal ceremonial and the New
Mexico state fair. Expenditures of the intertribal ceremonial office and the New Mexico
state fair shall be governed by regulation of the department of finance and
administration. The department of finance and administration may also allow
expenditure of more than one-half of the appropriation or approved budget for those
agencies planning major expenditures for capital outlay in the first six months of the
fiscal year, which would result in over-expenditure of the first six-month allocation.



C. Upon the direction of the secretary of finance and administration pursuant to
Section 9-6-5.2 NMSA 1978, the state budget division shall temporarily withhold an
allotment to a state agency or state institution that has failed to submit an audit report
required by the Audit Act [12-6-1 through 12-6-14 NMSA 1978]. The amount withheld
and the number of periodic allotments subject to the withholding shall be as directed by
the secretary.

History: 1953 Comp., 8 11-4-1.7, enacted by Laws 1957, ch. 253, § 7; 1963, ch. 38, §
1; 1977, ch. 247, § 124; 2011, ch. 106, § 1.

ANNOTATIONS

Cross references. — For penalty for violation of expenditure restrictions, see 6-3-8
NMSA 1978.

The 2011 amendment, effective July 1, 2012, authorized the secretary of finance and
administration to withhold allotments to state agencies and state institutions that have
failed to submit audit reports required by the Audit Act.

Governor not authorized to reduce periodic allotments. — This section does not by
itself supply standards sufficient to authorize executive department regulation of the
state treasury; thus, the governor could not reduce periodic allotments in anticipation of
appropriation reductions by the legislature. State ex rel. Schwartz v. Johnson, 1995-
NMSC-080, 120 N.M. 820, 907 P.2d 1001.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Liability for work done or materials
furnished, etc., for state or federal governments in excess of appropriations, 19 A.L.R.
408.

6-3-7. Annual operating budgets; supervision and control;
submission of proposed budgets; approval; review by governor.

Each state agency shall annually on or before May 1 submit to the state budget
division a budget for the ensuing fiscal year, in such form as may be prescribed by the
division and containing such information concerning the anticipated receipts,
expenditures and balances on hand as may be prescribed by law or by the state budget
division. Such budget shall be subject to the approval of the state budget division and
no expenditures shall be made by any state agency for the fiscal year covered by said
budget until the budget shall have been approved by the state budget division, provided
that any action by the division shall be subject to review and modification by the
governor.

History: 1953 Comp., 8 11-4-1.8, enacted by Laws 1957, ch. 253, § 8; 1963, ch. 147, §
1.

ANNOTATIONS



Cross references. — For budgets of local public bodies, see 6-6-2 NMSA 1978 et seq.
For the Public School Finance Act, see 22-8-1 NMSA 1978 et seq.

Legislature may authorize executive to control expenditure of amounts
appropriated. — The legislature, without the same constituting any violation of N.M.
Const., art. IV, 8§ 22, or N.M. Const., art. lll, § 1, may provide in the general
appropriation bill for the executive to control the expenditure of the amounts
appropriated. State ex rel. Holmes v. State Bd. of Fin., 1961-NMSC-172, 69 N.M. 430,
367 P.2d 925.

Budget director may not prevent expenditure of appropriated money. — The
words "shall be subject to the approval” of the budget division do not give its director
authority to prevent any agency from expending the full amount of money appropriated
to it with the budget division approving a budget in a sum less than the total
appropriated. State ex rel. Lee v. Hartman, 1961-NMSC-171, 69 N.M. 419, 367 P.2d
918.

Right to approve budget does not include the right to reduce where the budget is
within the appropriation. If a budget as submitted is within the amounts appropriated
and the items are proper, the director of the department of finance (now secretary of
finance and administration) is given no discretion except to approve or disapprove it.
State ex rel. Lee v. Hartman, 1961-NMSC-171, 69 N.M. 419, 367 P.2d 918.

Transfer of money from general appropriation to construction of communications
building in state police headquarters facilities. — The radio communications
department (now part of the communications division of the general services
department) can transfer money from its general appropriation to the construction of the
communications building in the state police headquarters facilities, subject to the
approval of the department of finance and administration and its budget division
pursuant to this section. 1969 Op. Att'y Gen. No. 69-56.

Law reviews. — For article, "Separation of Powers and the Judicial Rule-Making Power
in New Mexico: The Need for Prudential Restraints," see 15 N.M.L. Rev. 407 (1985).

6-3-8. [Violation of expenditure restrictions; penalty.]

Any public official or employee who shall violate provisions of this act [6-3-6, 6-3-8
NMSA 1978] shall be guilty of a felony and upon conviction thereof shall be punished by
a fine of not more than ten thousand dollars ($10,000) nor less than five hundred dollars
($500) or imprisonment for a term of not more than ten years, or both, and in addition
thereto, shall be liable for the payment to the state of all amounts expended for any
payment made in violation thereof.

History: 1953 Comp., § 11-4-1.9, enacted by Laws 1963, ch. 38, § 2.



ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

6-3-9. State agency defined.

State agency means any department, institution, board, bureau, commission, district
or committee of government of the state of New Mexico and means every office or
officer of any of the above.

History: 1953 Comp., 8 11-4-2.1, enacted by Laws 1955, ch. 114, § 1.
ANNOTATIONS

New Mexico beef council. — The New Mexico beef council, created under Section 77-

2A-3 NMSA 1978, is a commission or committee of government and falls within this

definition of "state agency"; it, thus, is subject to the requirements of this article. 1987
Op. Att'y Gen. No. 87-44.

6-3-10. Budget defined.

The budget means a complete statement as to the financial operation of all state
agencies for the fiscal year last completed, the current fiscal year and a financial plan
for the operation of all state agencies for the succeeding fiscal year.

The budget for the succeeding fiscal year shall set forth in detail the following:

A. all proposed expenditures for the administration, operation and maintenance of
all state agencies;

B. all interest and debt redemption charges;

C. all expenditures for capital projects to be undertaken and executed;
D. all anticipated revenues; and

E. means of financing proposed expenditures.

History: 1953 Comp., 8 11-4-2.2, enacted by Laws 1955, ch. 114, 8§ 2; 1977, ch. 247, §
125.

6-3-11. Parts of the budget.

The budget shall contain the following parts:



A. the governor's budget message;
B. summary statements showing the following:

(1) financial condition of the state government at the beginning and at the end
of the fiscal year last completed;

(2)  financial condition of the state government at the beginning of the current
fiscal year and condition anticipated at the end of the current fiscal year,;

(3) anticipated financial condition of the state government at the beginning
and end of the succeeding fiscal year;

(4)  condition of all funds for the fiscal year last completed, the current fiscal
year and the succeeding fiscal year, as follows:

(a) balance or anticipated balance at the beginning of the fiscal year;
(b) balance or anticipated balance at the end of the fiscal year;

(c) revenue or anticipated revenue during the fiscal year;

(d) source of revenue or anticipated revenue during the fiscal year; and
(e) expenditures or anticipated expenditures during the fiscal year;

(5) the bonded indebtedness, debts authorized, debts redeemed, interest
requirements and the condition of sinking funds;

(6)  appropriations recommended by the governor compared with
appropriations for the fiscal year last completed and the current fiscal year. Any
increase or decrease in the recommended appropriation shall be explained;

(7)  anticipated revenue for the succeeding fiscal year, classified according to
source of revenue and compared with revenues for the fiscal year last completed and
anticipated revenue for the current fiscal year;

(8) other information necessary to make known in practicable detail the
financial operation of the state government; and

(9) if anticipated revenue is less than the total of all appropriations
recommended in any fiscal year, recommendations as to how the deficit shall be met;

C. a summary statement of requested appropriations by state agencies and
recommendations of the state budget division concerning such requested
appropriations; and



D. an appropriation bill recommended by the governor. Such bill shall follow budget
classification and shall be stated in lump sums according to function or purpose of each
agency.

History: 1953 Comp., 8§ 11-4-2.3, enacted by Laws 1955, ch. 114, § 3; 1977, ch. 247, §
126.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — Budget provisions of constitution or
statute in relation to appropriation of state funds, 40 A.L.R. 1067.

6-3-11.1, 6-3-11.2. Repealed.

ANNOTATIONS
Repeals. — Laws 1989, ch. 71, 8§ 2 repealed 6-3-11.1 and 6-3-11.2 NMSA 1978, as
enacted by Laws 1987, ch. 347, 88 1 and 2, relating to limitation on recommended

appropriations and to determination of expenditure limitation by department of finance
and administration, effective June 16, 1989.

6-3-12. Printing of budget.

The budget shall be printed.
History: 1953 Comp., 8 11-4-2.4, enacted by Laws 1955, ch. 114, § 4.
6-3-13. Index.

The budget shall be indexed.
History: 1953 Comp., 8 11-4-2.5, enacted by Laws 1955, ch. 114, § 5.
6-3-14. Repealed.

ANNOTATIONS

Repeals. — Laws 1999, ch. 15, § 13 repealed 6-3-14 NMSA 1978, as enacted by Laws
1921, ch. 133, § 314, relating to consideration of the budget by the legislature, effective

June 18, 1999. For provisions of former section, see the 1998 NMSA 1978 on
NMOneSource.com.

6-3-15. State budget division director; powers and duties.

The director of the state budget division shall:



A. administer the provisions of Sections 6-3-1 through 6-3-22 NMSA 1978 and
make rules and regulations necessary in that administration;

B. prepare a tentative budget and submit it to the governor;
C. assist the governor in the preparation of the budget;

D. obtain from each state agency information on budgetary and financial problems,
including costs of operation, past income and expenditures and present financial
condition;

E. require periodic reports from all state agencies giving detailed information
regarding applications for federal money or federal grants-in-aid or regarding federal
money or federal grants-in-aid received, including details of programs, matching
requirements, personnel requirements, salary provisions and program numbers as
indicated in the catalog of federal domestic assistance of the federal funds applied for
and of those received;

F. review data submitted by any state agency for use in the budget;
G. supervise the printing of the budget;
H. cause the budget to be indexed;

I. examine for budgetary purposes, if he deems it necessary, all bids, contracts,
plans, specifications, blueprints, records, invoices, documents and correspondence
relating to the enlarging, maintenance and operation of state institutions; and

J. through his agents and employees, visit each state agency whenever it is
necessary to determine the financial needs of the agency.

History: 1953 Comp., 8 11-4-7.1, enacted by Laws 1955, ch. 114, § 6; 1976 (S.S.), ch.
28,8 2; 1977, ch. 247, 8 127; 1999, ch. 5, § 9; 1999, ch. 15, § 9.

ANNOTATIONS

1999 amendments. — ldentical amendments to this section were enacted by Laws
1999, ch. 5, § 9, effective June 18, 1999, approved March 1, 1999, and Laws 1999, ch.
15, 8§ 9, also effective June 18, 1999, approved March 10, 1999, which in Subsection B
deleted "not later than January 2" from the end, deleted "but not limited to" following
"including” in Subsections D and E, updated statutory references, and made minor
stylistic changes. The section was set out as amended by Laws 1999, ch. 15, 8 9. See
12-1-8 NMSA 1978.

6-3-16. Power to sue.



The secretary of finance and administration and the state budget division director
are hereby authorized to bring suit in the district court for the purpose of securing
compliance with the provisions of Sections 6-3-9 through 6-3-13 and 6-3-15 through 6-
3-22 NMSA 1978.

History: 1953 Comp., 8 11-4-7.2, enacted by Laws 1955, ch. 114, 8 7; 1977, ch. 247, §
128.

6-3-17. Agencies subject to act.

All state agencies are subject to the provisions of this act [6-3-9 to 6-3-11, 6-3-12, 6-
3-13, 6-3-15 to 6-3-22 NMSA 1978].

History: 1953 Comp., § 11-4-7.3, enacted by Laws 1955, ch. 114, § 8.
6-3-18. Budget forms.

On or before June 15 of each year, the state budget division shall send to each state
agency forms that provide for the following information:

A. revenue or anticipated revenue, from all sources for the fiscal year last
completed, the current fiscal year and for the succeeding fiscal year, including among
other things:

(1) grants from the federal government;

(2) gifts and grants from private sources;

3) income from investments;

(4)  proceeds from sale of bonds or other instruments of indebtedness;
(5) income from sale of land;

(6) income from sale of personal property;

(7) income from lease of land or lease of personal property;

(8) income from services;

(9) income from fees, licenses, fines, penalties, tuition, royalties and other
charges;

(10) income from athletic activities and related enterprises; and

(11) income from each tax collected,;



B. expenditures or anticipated expenditures for the current fiscal year and for the
two succeeding fiscal years, including among other things:

(1) capital expenditures consisting of:
(a) additions to plant or office;
(b) repairs and replacements;
(c) permanent equipment; and
(d) other; and
(2)  operational expenditures consisting of:
(a) operation and maintenance of institution, office or building;
(b) supplies and equipment;
(c) personal services;
(d) travel; and
(e) other;

C. appropriation requested for the succeeding fiscal year, with a statement as to the
functions and activities of each agency, division and bureau;

D. if increased appropriations are requested, the reason therefor; and

E. citation of statutory authority for functions and activities of the agency, a
summary statement as to the workload of the agency and such other information as is
specified by the state budget division.

History: 1953 Comp., 8 11-4-7.4, enacted by Laws 1955, ch. 114, § 9; 1963, ch. 147, §
2; 1977, ch. 247, § 129; 1999, ch. 5, § 10; 1999, ch. 15, § 10.

ANNOTATIONS

1999 amendments. — Identical amendments to this section were enacted by Laws
1999, ch. 5, § 10, effective June 18, 1999, approved March 1, 1999, and Laws 1999, ch.
15, § 10, also effective June 18, 1999, approved March 10, 1999, which substituted
"June 15" for "July 15" in the introductory language of the section; in the introductory
language of Subsection B, deleted "fiscal year last completed, the" preceding "current
fiscal year" and substituted "two succeeding fiscal years" for "succeeding fiscal year";



and made minor stylistic changes. The section was set out as amended by Laws 1999,
ch. 15, 8§ 10. See 12-1-8 NMSA 1978.

6-3-19. Agencies to complete budget forms.

Each state agency shall fill out the budget forms provided for in Section 6-3-18
NMSA 1978 in the manner prescribed by the state budget division. Each state agency,
in completing the budget forms, shall include information for all divisions, subdivisions
and offices of the agency. Related agencies, upon approval of the state budget division,
may join in submitting one set of budget forms. Completed budget forms shall be
returned to the state budget division not later than September 1 in each year.

History: 1953 Comp., 8 11-4-7.5, enacted by Laws 1955, ch. 114, § 10; 1963, ch. 147,
8 3;1977, ch. 247, § 130; 1999, ch. 5, 8 11; 1999, ch. 15, § 11.

ANNOTATIONS

1999 amendments. — ldentical amendments to this section were enacted by Laws
1999, ch. 5, § 11, effective June 18, 1999, approved March 1, 1999, and Laws 1999, ch.
15, 8 11, also effective June 18, 1999, approved March 10, 1999, which updated a
statutory reference in the first sentence. The section was set out as enacted by Laws
1999, ch. 15, § 11. See 12-1-8 NMSA 1978.

6-3-20. Review of budget forms.

The state budget division shall review the completed budget forms of all state
agencies and shall include recommendations concerning the requested appropriation in
the tentative budget. Prior to submission of the tentative budget to the governor, any
state agency may be given an informal hearing by the state budget division concerning
recommendation of the division pertaining to the requested appropriation of such
agency, and shall be given such a hearing if the state budget division proposes to
decrease the requested appropriation.

History: 1953 Comp., 8 11-4-7.6, enacted by Laws 1955, ch. 114, § 11; 1977, ch. 247,
§131.

6-3-21. Preparation of the budget.

A. The governor shall prepare the budget and submit it to the legislative finance
committee and each member of the legislature not later than January 5 in even-
numbered years and not later than January 10 in odd-numbered years. In the
preparation of the budget the governor may:

Q) change the tentative budget by adding new items, increasing or
decreasing or eliminating items;



(2) obtain advice and assistance from any state agency; and
3) hold hearings on the budget.

B. Any budget hearings conducted by the governor shall be open to the public. The
governor may require the attendance of any head of an agency, whether elective or
appointive. At the hearings, any officer or agency may protest budget items.

History: 1953 Comp., 8 11-4-7.7, enacted by Laws 1955, ch. 114, § 12; 1999, ch. 5, §
12; 1999, ch. 15, § 12; 2004, ch. 39, § 1.

ANNOTATIONS

The 2004 amendment, effective May 19, 2004, amended Subsection A to change
January 1 of each year to "January 5 in even-numbered years and not later than
January 10 in odd-numbered years".

1999 amendments. — Laws 1999, ch. 5, § 12, effective June 18, 1999, adding the
subsection designations and changing the internal designations in Subsection A
accordingly; in Subsection A substituting "and submit it to the legislative finance
committee and each member of the legislature not later than December 15 of each
year" for "and shall submit the budget to the legislature not later than the 25th legislative
day of each regular session”; deleting the last sentence in Subsection B, which read "A
governor-elect shall be invited to attend budget hearings and shall have the right to
make suggestions"; and making a minor stylistic change, was approved on March 1,
1999. However Laws 1999, ch. 15, § 12, effective June 18, 1999, making identical
changes except referring to "January 1 of each year" instead of "December 15 of each
year" at the end of the first sentence in Subsection A, was approved on March 10, 1999.
The section was set out as amended by Laws 1999, ch. 15, § 12. See 12-1-8 NMSA
1978.

Provision of 1980 General Appropriation Act void. — The provision of the General
Appropriation Act of 1980, Laws 1980, ch. 155, which refers to the disposition of federal

funds received by the state auditor is a matter unrelated to an appropriation contained in
the act, and is void. 1980 Op. Att'y Gen. No. 80-40.

6-3-22. Copies of the budget.

At the time the budget is submitted, each member of the legislature and each state
agency shall be furnished a copy of the budget by the state budget division.

History: 1953 Comp., 8§ 11-4-7.8, enacted by Laws 1955, ch. 114, § 13; 1977, ch. 247,
§ 132.

6-3-23. Budget adjustment defined.



As used in Chapter 6, Article 3 NMSA 1978, "budget adjustment” means:

A. an increase or decrease in expenditures from other state funds, internal service
funds or interagency transfer;

B. atransfer of funds from one division of an agency to other divisions of that
agency;

C. atransfer of funds between budget categories within an agency or a division; or
D. an authorization to expend federal funds.

History: 1978 Comp., 8§ 6-3-23, enacted by Laws 1992, ch. 2, § 1.

6-3-24. Budget adjustments; authorizations permitted.

A. A state agency may be specifically authorized by law to request a budget
adjustment. The amount of budget adjustment authorized may be limited by law. All
requests for budget adjustments shall be made in accordance with the procedures set
forth in Section 6-3-25 NMSA 1978.

B. The state budget division of the department of finance and administration may
approve budget adjustments for state agencies as provided by law. If the budget
adjustment results in an increased expenditure of other state funds, internal service
funds or interagency transfer funds above the amounts appropriated, such funds are
hereby appropriated.

History: 1978 Comp., 8§ 6-3-24, enacted by Laws 1992, ch. 2, § 2.

ANNOTATIONS

6-3-25. Budget adjustment procedure.

A. Except for federal funds, disaster assistance funds and emergency response
funds, any budget adjustment request to transfer, decrease or increase funds shall be
held in abeyance for ten calendar days after the director of the state budget division of
the department of finance and administration has approved the request and has filed
the request with the director of the legislative finance committee or his designee. The
request shall be accompanied by a statement, in writing, of the conditions under which
the budget adjustment request is approved, together with justification for approval.

B. If within ten days the director of the legislative finance committee or his designee
objects to the request, the request shall not go into effect until it is reviewed by the
legislative finance committee at a public hearing held within thirty-five calendar days of
receipt of the proposed budget adjustment by the director of the legislative finance



committee or his designee. If the state fiscal year ends prior to the date scheduled for a
hearing, the request shall go into effect on the last day of the fiscal year.

C. If within ten days of receipt of a budget adjustment request the director of the
legislative finance committee or his designee indicates that no objection will be
forthcoming, the proposed budget adjustment request may be implemented
immediately. If no public hearing is held within the required thirty-five days, the request
may be implemented.

History: 1978 Comp., 8§ 6-3-25, enacted by Laws 1992, ch. 2, § 3; 2000, ch. 30, § 1.
ANNOTATIONS

The 2000 amendment, effective May 17, 2000, inserted "disaster assistance funds and

emergency response funds" near the beginning of Subsection A, and inserted "of the

legislative finance committee or his designee" at the end of the first sentence in
Subsection B.

ARTICLE 3A
Accountability in Government

6-3A-1. Short title.

Sections 1 through 8 [Chapter 6, Article 3A NMSA 1978] of this act may be cited as
the "Accountability in Government Act".

History: Laws 1999, ch. 5, 8 1 and 1999, ch. 15, § 1.
ANNOTATIONS
Compiler's notes. — Laws 1999, ch. 5, § 1 and Laws 1999, ch. 15, § 1, both effective

June 18, 1999, enacted identical versions of this section. The section was set out as
enacted by Laws 1999, ch. 15, § 1. See 12-1-8 NMSA 1978.

6-3A-2. Findings and purpose.
A. The legislature finds that agencies should:
(2) be granted sufficient statutory authority and flexibility to use their
resources in the best possible way in order to better serve the citizens of New Mexico
through the efficient delivery of services and products and the effective administration of

governmental programs;

(2) be held accountable for the services and products they deliver in
accordance with clearly defined missions, goals and objectives;



3) develop performance measures for evaluating performance and assessing
progress in achieving goals and objectives, and those measures should be integrated
into the planning and budgeting process and maintained on an ongoing basis;

4) have incentives to deliver services and products in the most efficient and
effective manner and, if appropriate, recommend the restructuring of ineffective
programs or the elimination of unnecessary programs;

(5) have their performance in achieving desired outputs and outcomes and in
efficiently operating programs measured and evaluated in an effort to improve program
coordination, eliminate duplicate programs or activities and provide better information to
the governor, the legislature and the public; and

(6) strive to keep the citizens of this state informed of the public benefits
derived from the delivery of agency services and products and of the progress agencies
are making with regard to improving performance.

B. The purpose of the Accountability in Government Act is to provide for more cost-
effective and responsive government services by using the state budget process and
defined outputs, outcomes and performance measures to annually evaluate the
performance of state government programs.

History: Laws 1999, ch. 5, § 2; 1999, ch. 15, § 2; 2004, ch. 39, § 2.
ANNOTATIONS

The 2004 amendment, effective May 19, 2004, reenacted this section without
amendments.

6-3A-3. Definitions.
As used in the Accountability in Government Act:

A. "agency" means a branch, department, institution, board, bureau, commission,
district or committee of the state;

B. "approved program” means a program included in an approved list of programs
issued by the division pursuant to Section 6-3A-4 NMSA 1978;

C. "baseline data" means the current level of a program's performance measures
established pursuant to guidelines established by the division in consultation with the
committee;

D. "committee” means the legislative finance committee;



E. "division" means the state budget division of the department of finance and
administration;

F. "outcome" means the measurement of the actual impact or public benefit of a
program;

G. "output" means the measure of the volume of work completed or the level of
actual services or products delivered by a program;

H. "performance-based program budget" means a budget that identifies a total
allowed expenditure for a program and includes performance measures, performance
standards and program evaluations;

I. "performance measure" means a quantitative or qualitative indicator used to
assess the output or outcome of an approved program;

J. "performance target" means the expected level of performance of a program's
performance measures; and

K. "program" means a set of activities undertaken in accordance with a plan of
action organized to realize identifiable goals and objectives based on legislative
authorization.

History: Laws 1999, ch. 5, § 3; 1999, ch. 15, § 3; 2004, ch. 39, § 3.
ANNOTATIONS
The 2004 amendment, effective May 19, 2004, added new Subsection G, redesignated

former Subsections G and H as Subsections H and I, deleted former Subsection I,
added Subsection J and redesignated former Subsection J as Subsection K.

6-3A-4. Program identification.

A. Prior to July 15 of each year, each agency shall submit to the division and the
committee proposed changes to its current program structure. The division, in
consultation with the committee and the agency, shall review the requested changes,
make any necessary revisions and issue approval or disapproval within thirty days of
receipt. The division shall send a copy of its approval or disapproval to the committee.

B. The program list submitted by the agency shall be accompanied by:

(1) the constitutional or statutory direction and authority for each program;

(2) identification of the users of each program;



3) the purpose of each program or the benefit derived by the users of the
program; and

(4)  other financial information as required by the division in consultation with
the committee.

History: Laws 1999, ch. 5, § 4; 1999, ch. 15, § 4; 2004, ch. 39, § 4.
ANNOTATIONS

The 2004 amendment, effective May 19, 2004, rewrote Subsection A to change May 1
to July 15, deleted "that is required to submit a performance-based budget request in
the subsequent fiscal year", added "and the committee" after "the division”, added
"proposed changes to its current program structure” and changed "the approved list" to
"its approval or disapproval".

6-3A-5. Performance measures.

A. Prior to June 15 of each year, the division, in consultation with the committee,
shall develop instructions for the development of performance measures for evaluating
approved programs.

B. Prior to July 15 of each year, each agency shall submit to the division and the
committee proposed changes in its performance measures. The agency shall identify
the outputs produced by each program, the outcomes resulting from each program and
baseline data associated with each performance measure. The division, in consultation
with the committee and the agency, shall review the proposed changes, make
necessary revisions and issue its approval or disapproval within thirty days of receipt.
The division shall send a copy of its approval or disapproval to the committee.

History: Laws 1999, ch. 5, § 5; 1999, ch. 15, § 5; 2004, ch. 39, § 5.
ANNOTATIONS

The 2004 amendment, effective June 19, 2004, in Subsection A, changed "June 1" to
"July 15"; in Subsection B, changed "July 1" to "July 15", deleted "that is required to
submit a performance-based budget request in the subsequent fiscal year", added "and
the committee" after "the division", added "proposed changes to its current program
structure”, and changed "the approved list" to "its approval or disapproval".

6-3A-6. Schedule for submission of performance-based program
budget requests.

No later than September 1 of each year, agencies shall submit performance-based
program budget requests for the subsequent fiscal year to the division and to the
committee.



History: Laws 1999, ch. 5, § 6; 1999, ch. 15, 8§ 6; 2004, ch. 39, § 6.
ANNOTATIONS

The 2004 amendment, effective May 19, 2004, deleted the first sentence of Subsection
A, deleted obsolete language in Subsection A and deleted Subsection B.

6-3A-7. Performance-based program budget requests.

A. The division, in consultation with the committee, shall develop instructions for
those agencies required to submit performance-based program budget requests. The
instructions shall be sent to the agencies on or before June 15 of each year and shall be
in addition to any other forms required by Section 6-3-18 NMSA 1978. The instructions
shall require that performance-based program budget requests contain the following:

(1) asummary of each approved program, including a justification for the
program;

(2)  for each approved program, an evaluation of the agency's progress in
meeting the performance targets. The evaluation shall be developed as prescribed in
the budget instructions;

(3)  for each approved program, the outputs, outcomes, baseline data,
performance measures and historic and proposed performance targets;

4) if a performance audit has been conducted on an approved program
during either the present or any of the immediately preceding two fiscal years, any
responses that the agency may have to the audit and any actions that the agency has
taken as a result of the audit; and

(5) any other information that the division believes may be useful to the
division or the legislature in developing a budget for the agency.

B. On or before September 1 of each year, each agency shall submit a
performance-based program budget request to the division and the committee in the
form and manner prescribed in the budget instructions. Budget requests submitted
pursuant to this section shall be in lieu of those required by Section 6-3-19 NMSA 1978.

History: Laws 1999, ch. 5, 8 7; 1999, ch. 15, 8§ 7; 2004, ch. 39, § 7.
ANNOTATIONS
The 2004 amendment, effective May 19, 2004, amended Subsection A to change July

1 to June 15 and to change in Paragraph (3) "standards” to "targets" and amended
Subsection B to change "required to" to "shall" and to delete "shall submit the request".



6-3A-8. Performance-based program budgets.

A. For each agency, the governor's proposed budget submitted pursuant to Section
6-3-21 NMSA 1978 and the committee's budget recommendation pursuant to Section 2-
5-4 NMSA 1978 shall contain:

(1) abudget recommendation for each approved program;

(2) asummary, including the outputs and outcomes, of each approved
program;

3) performance measures and performance targets for each approved
program;

(4)  an evaluation of the performance of each approved program; and
(5) any other criteria deemed relevant by the governor or the committee.

B. For each agency, the governor's proposed budget submitted pursuant to Section
6-3-21 NMSA 1978 and the committee's budget recommendation pursuant to Section 2-
5-4 NMSA 1978 may contain recommendations regarding incentives or disincentives for
agency performance. Incentives or disincentives may apply to all or part of an agency
and may apply to any or all of an agency's approved programs.

C. Pursuant to Section 6-3-7 NMSA 1978, the division shall prescribe forms and
approve operating budgets for agencies funded by performance-based program
budgets; however, the division shall not take any action that hinders an agency from
operating under a performance-based appropriation or that is otherwise inconsistent
with the purposes of the Accountability in Government Act. Notwithstanding the
provisions of Sections 6-3-23 through 6-3-25 NMSA 1978, and absent specific
authorization in the general appropriation act or other act of the legislature, no funds
may be transferred either into or out of a performance-based program budget.

D. Each agency shall develop, in consultation with the division, a plan for monitoring
and reviewing the agency's programs to ensure that performance data are maintained
and supported by agency records.

History: Laws 1999, ch. 5, § 8; 1999, ch. 15, § 8; 2004, ch. 39, § 8.
ANNOTATIONS

The 2004 amendment, effective May 19, 2004, amended Subsection A to delete
"required to submit a performance-based program budget request” and to change in
Paragraph (3) "standards" to "targets”, amended Subsection B to delete "required to
submit a performance-based program budget request" and amended Subsection D to
delete before "agency" "No later than July 1 of the year in which a state agency begins



operating under a performance-based program budget, the" and to insert in its place
"Each".

6-3A-9. Quarterly reporting.

A. The division, in consultation with the committee, shall select agencies and
specify performance measures for those agencies that shall be reported on a quarterly
basis.

B. Quarterly reports shall compare actual performance for the report period with
targeted performance and shall be filed with the division and committee within thirty
days of the end of a reporting period.

History: Laws 2004, ch. 39, § 9.
ANNOTATIONS

Effective dates. — Laws 2004, ch. 39 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, was effective May 19, 2004, 90 days after
adjournment of the legislature.

ARTICLE 4
State Funds and Capital Programs

6-4-1. Capital programs; preparation; duties.

A. The department of finance and administration and the general services
department shall jointly prepare, amend and maintain a four-year program of major
state capital improvement projects recommended to be undertaken by the state or to be
undertaken with state aid or under state regulation. The program shall classify projects
with respect to urgency and need for realization, and it shall recommend a time
sequence for construction. The program shall also contain the contract price or
estimated cost of each project and it shall indicate probable operating and maintenance
costs and probable revenues, if any, as well as existing sources of funds or the need for
additional sources of funds for the construction and operation of each project.

B. Heads of departments and other agencies of the state shall transmit to the
department of finance and administration on July 1 of each year a statement of all
capital projects proposed for the ensuing four years for review and recommendation to
the governor with respect to inclusion in the capital program of the state.

History: 1953 Comp., 8 11-1-37, enacted by Laws 1975, ch. 282, § 3; 1983, ch. 301, 8
10.

ANNOTATIONS



Cross references. — For capital program fund, see 15-3B-16 NMSA 1978.

6-4-2. [General fund created.]

There is created a fund to be known as the "general fund" to which the state
treasurer shall credit all revenues not otherwise allocated by law. Expenditures from this
fund shall be made only in accordance with appropriations authorized by the legislature.

History: 1953 Comp., 8§ 11-2-3.1, enacted by Laws 1957, ch. 7, § 1.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For the Short-Term Cash Management Act, see Chapter 6,
Article 12A NMSA 1978.

For distribution of vehicle fees, see 66-6-23 NMSA 1978.

Erroneous crediting of federal money to general fund may be corrected. — The
crediting of $677.35, which, by virtue of federal law, was really federal and not state
money, to the general fund instead of to the vocational rehabilitation account was a
clerical error which could be corrected without violation of N.M. Const., art. IV, 8 30 or of
this section. 1964 Op. Att'y Gen. No. 64-04.

6-4-2.1. General fund operating reserve created; authorizing
expenditures.

A. There is hereby created within the general fund the "general fund operating
reserve". Notwithstanding any other provision of law to the contrary, there shall be
deposited to the general fund operating reserve cash balances in the fund existing
pursuant to Laws 1966, Chapter 66, Section 16; Laws 1968, Chapter 71, Section 13;
Laws 1970, Chapter 89, Section 4; Laws 1971, Chapter 327, Section 6; Laws 1972,
Chapter 98, Section 6; Laws 1973, Chapter 403, Section 6; Laws 1974 (S.S.), Chapter
3, Section 6; Laws 1975 (S.S.), Chapter 17, Section 6; Laws 1976, Chapter 58, Section
7; Laws 1979, Chapter 404, Section 7; Laws 1981, Chapter 38, Section 7; Laws 1983,
Chapter 46, Section 8; Laws 1984 (S.S.), Chapter 7, Section 7; and Laws 1986,
Chapter 116, Section 1.

B. The general fund operating reserve may be expended only upon specific
authorization by the legislature in an amount authorized by the legislature and only in
the event general fund revenues and balances, including all other transfers to the
general fund authorized by law, are insufficient to meet the level of appropriations
authorized.



History: 1978 Comp., § 6-4-2.1, enacted by Laws 1987, ch. 184, § 1.
ANNOTATIONS

Compiler's notes. — All of the session laws referred to in the second sentence in
Subsection A are uncodified provisions, relating mainly to fiscal matters.

Laws 2007, ch. 100, 8§ 1, effective June 15, 2007, provided for the closure of the
department of finance and administration revolving loan fund once all loans outstanding
July 30, 2007 have been paid, prohibited loans after June 30, 2007, and reverted the
fund balance to the general fund.

6-4-2.2. General fund tax stabilization reserve.
A. There is created within the general fund the "tax stabilization reserve".

B. The balance of the tax stabilization reserve shall be those funds directed to it by
law and such other funds as the legislature may appropriate from time to time to the
reserve.

C. Except as otherwise provided in Subsection D of this section, any balance of the
tax stabilization reserve may be:

(1)  appropriated only by a two-thirds majority vote of both houses of the
legislature following receipt by the legislature of a declaration of the governor that such
an appropriation is necessary for the public peace, health and safety; or

(2)  expended by the governor only:

(a) pursuant to an appropriation made by a two-thirds majority vote of both
houses of the legislature specifying the amount of the appropriation and the purpose of
the expenditure; and

(b) if the governor declares that the expenditure is necessary for the public
peace, health and safety.

D. In the event that the general fund revenues, including all transfers to the general
fund authorized by law, are projected by the governor to be insufficient either to meet
the level of appropriations authorized by law from the general fund for the current fiscal
year or to meet the level of appropriations recommended in the budget and
appropriations bill submitted in accordance with Section 6-3-21 NMSA 1978 for the next
fiscal year, the balance in the tax stabilization reserve may be appropriated by the
legislature up to the amount of the projected insufficiency for either or both fiscal years.

History: 1978 Comp., 8§ 6-4-2.2, enacted by Laws 1987, ch. 264, § 3; 1987, ch. 347, §
3; 1989, ch. 324, § 1; 2002, ch. 109, § 1.



ANNOTATIONS

The 2002 amendment, effective May 15, 2002, added Subsection C(2) and substituted
"6-3-21" for "6-3-11.1" in Subsection D.

The 1989 amendment, effective April 7, 1989, in Subsection A, deleted "hereby"
preceding "created” and, in Subsection B, deleted the former second sentence which
read "Earnings on balances in the tax stabilization reserve are appropriated to the tax
stabilization reserve”.

6-4-2.3. Appropriation contingency fund.
There is created within the general fund the "appropriation contingency fund”.

A. The appropriation contingency fund may be expended only upon specific
authorization by the legislature or as provided in Sections 6-7-1 through 6-7-3 NMSA
1978 in the event there is no surplus of unappropriated money in the general fund and
in the amount authorized by the legislature.

B. Notwithstanding Section 6-4-4 NMSA 1978, for the seventy-ninth fiscal year, if
the revenues of the general fund exceed the total appropriations from the general fund,
the excess revenue shall be transferred to the appropriation contingency fund.

C. Five million dollars ($5,000,000) is transferred from the operating reserve fund to
the public school state-support reserve fund in the eightieth fiscal year.

D. If revenues and transfers to the general fund, excluding transfers to the operating
reserve, appropriation contingency fund and public school state-support reserve, as of
the end of the seventy-ninth fiscal year, are not sufficient to meet appropriations, the
governor, with state board of finance approval, may transfer at the end of that year the
amount necessary to meet the year's obligations from the unencumbered balance
remaining in the general fund operating reserve in a total not to exceed sixty million
dollars ($60,000,000).

History: Laws 1991, ch. 10, § 7.
6-4-2.4. Repealed.
ANNOTATIONS
Repeals. — Laws 2000, ch. 27, § 7, repealed 6-4-2.4 NMSA 1978, as enacted by Laws
1996 (1st S.S.), ch. 3, 8 1, relating to the creation and use of the risk reserve account,

effective March 6, 2000. For provisions of former section, see the 1999 NMSA 1978 on
NMOneSource.com.

6-4-2.5. New Mexico recovery and reinvestment fund.



A. The legislature finds that:

(1) the state is not eligible for an increase to the federal medical assistance
percentage provided in Subsection (b) or (c) of Section 5001 of the federal American
Recovery and Reinvestment Act of 2009 if any amounts attributable, directly or
indirectly, to the increase are deposited or credited into any reserve or rainy day fund of
the state;

(2) in order to ensure compliance with this requirement, it is desirable to set
up a fund separate and apart from the state's general fund to capture unexpended fiscal
year 2009, 2010 or 2011 general fund appropriations attributable to an increase to the
federal medical assistance percentage provided in Subsection (b) or (c) of Section 5001
of the federal American Recovery and Reinvestment Act of 2009;

(3) the separate fund will also enable the state to clearly account to the
federal government regarding earnings and expenditures on unexpended fiscal year
2009, 2010 or 2011 general fund appropriations attributable to an increase to the
federal medical assistance percentage provided in Subsection (b) or (c) of Section 5001
of the federal American Recovery and Reinvestment Act of 2009; and

(4) in the period of time during which the fund will be available for
expenditure, the fund will be used to stabilize the state's budget in the event of revenue
shortfalls and to fund the state's share of the medicaid program, thereby preserving jobs
and minimizing reductions in essential services, both of which are stated purposes of
the federal American Recovery and Reinvestment Act of 2009.

B. The "New Mexico recovery and reinvestment fund" is created in the state
treasury. The fund shall consist of money that is credited to the fund pursuant to
Subsection C of this section, reversions to the fund of the unexpended balances of
appropriations from the fund, appropriations made to the fund and investment income
credited to the fund. Money in the fund shall not revert to any other state fund at the end
of any fiscal year and shall not be expended for any purpose except as provided in this
section. Income from investment of the fund shall be credited to the fund.

C. Notwithstanding the reversion provisions of general appropriation acts or other
laws, at the end of fiscal year 2009, fiscal year 2010 and fiscal year 2011, the
unexpended balance of a general fund appropriation shall be credited to the New
Mexico recovery and reinvestment fund if the secretary of finance and administration, in
consultation with the director of the legislative finance committee, determines that the
unexpended balance is attributable to an increase in the federal medical assistance
percentage provided in Subsection (b) or (c) of Section 5001 of the federal American
Recovery and Reinvestment Act of 2009.

D. If revenue and transfers to the general fund at the end of fiscal year 2009, 2010
or 2011 are not sufficient to meet general fund appropriations, the governor, with state
board of finance approval, may transfer to the general fund from the unappropriated



balance of the New Mexico recovery and reinvestment fund an amount up to the
amount of the insufficiency.

E. Except as provided in Subsection D of this section, the New Mexico recovery and
reinvestment fund may be appropriated by the legislature solely for medicaid expenses
in fiscal year 2010, fiscal year 2011 and the first quarter of fiscal year 2012; provided
that any balance of an appropriation from the fund not expended within the period
provided in the appropriation shall revert to the fund.

F. The unexpended balance of the New Mexico recovery and reinvestment fund as
of September 30, 2011 shall be returned to the federal government, unless federal law
or regulation provides for a different disposition.

History: Laws 2009, ch. 126, § 1; 2010, ch. 61, § 1.
ANNOTATIONS

The 2010 amendment, effective March 8, 2010, in Subsection A(2), after "fiscal year
2009", added "2010 or 2011"; in Subsection A(3), after "fiscal year 2009", added "2010
or 2011"; and in Subsection C, after "fiscal year 2009", added "fiscal year 2010 and
fiscal year 2011".

6-4-3. State revenue-sharing trust fund created.

A. The "state revenue-sharing trust fund" is created. There shall be deposited in the
state revenue-sharing trust fund all money allotted to the state government pursuant to
the State and Local Fiscal Assistance Act of 1972 as may be amended from time to
time.

B. Money deposited in the fund shall be expended only upon appropriation by the
legislature and shall be disbursed upon vouchers signed by the secretary of finance and
administration.

History: 1953 Comp., 8 11-3-7, enacted by Laws 1973, ch. 296, 8§ 1; 1977, ch. 247, 8
122.

ANNOTATIONS

Compiler's notes. — The State and Local Fiscal Assistance Act of 1972 appeared as
31 U.S.C. § 1221 et seq., before being repealed in 1986.

6-4-4. Reservation of excess general fund revenues.

For the seventy-seventh and subsequent fiscal years, if the revenues of the general
fund exceed the total of appropriations from the general fund, the excess revenue shall
be transferred to the operating reserve; provided that if the sum of the excess revenue



plus the balance in the operating reserve prior to the transfer is greater than eight
percent of the aggregate recurring appropriations from the general fund for the previous
fiscal year, then an amount equal to the smaller of either the amount of the excess
revenue or the difference between the sum and eight percent of the aggregate recurring
appropriations from the general fund for the previous fiscal year shall be transferred to
the tax stabilization reserve.

History: 1978 Comp., § 6-4-4, enacted by Laws 1987, ch. 347, § 4; 1989, ch. 71, § 1;
2017 (1st S.S.), ch. 3, 8§ 1.

ANNOTATIONS

The 2017 (1st S.S.) amendment, effective July 1, 2018, eliminated the transfer of funds
to the taxpayers dividend fund; in the catchline, deleted "appropriation to taxpayers
dividend fund"; and after "transferred to the tax stabilization reserve”, deleted the
remainder of the section, which related to certain transfers of excess funds to the
taxpayers dividend fund.

6-4-5. Repealed.

History: 1978 Comp., 8§ 6-4-5, enacted by Laws 1987, ch. 347, § 5; repealed by Laws
2017 (1st S.S.), ch. 3, § 23.

ANNOTATIONS

Repeals. — Laws 2017 (1st S.S.), ch. 3, 8§ 23 repealed 6-4-5 NMSA 1978, as enacted
by Laws 1987, ch. 347, § 5, relating to taxpayers dividend fund, creation and purpose,
effective July 1, 2018. For provisions of former section, see the 2017 NMSA 1978 on
NMOneSource.com.

6-4-6. Expenditures authorized to maintain cash flow.

For cash flow purposes all amounts that have been appropriated for general
government purposes may be used to pay current expenses and obligations of state
government regardless of the specific fund or account to which the accounting records
of the state government may show those funds or accounts allocated or appropriated.
Nothing in this section authorizes:

A. the payment of expenses or obligations of state government from any fund or
account unless it may reasonably be expected that at the end of the fiscal year the
balances in that fund or account will be fully restored; or

B. the transfer or use of the following amounts to pay current expenses or
obligations of state government unless there is a specific authorization for such a
transfer or payment in a current law other than this section:



Q) revenues deposited for credit to any permanent fund,;

(2) revenues deposited and pledged for the payment of principal and interest
on any evidence of indebtedness of the state;

(3) federal revenues deposited for payment for a specific program; and

4) any income from the permanent fund or from any other fund if the
expenditure or transfer of that income would violate a constitutional, enabling act or trust
provision.

History: Laws 1991, ch. 132, § 1.

6-4-7. Computer systems enhancement fund; created.

There is created in the state treasury the "computer systems enhancement fund".
The state treasurer shall deposit in the fund all amounts appropriated to the fund. The
department of finance and administration shall administer the fund for the purpose of
enhancing computer programs and systems and providing personnel support for those
systems. The department is authorized to transfer any necessary federal or other state
funds to serve as matching funds to carry out the purposes of the fund.

History: Laws 1992, ch. 112, § 2.
ANNOTATIONS

Fund transfers valid. — The fees assessed against employers and employees and
paid into the workers' compensation administration fund may be diverted to another
fund, like the computer systems enhancement fund, even though the other purposes
are not specified in the statute creating the workers' compensation administration fund.
The general rule permits the transfer to the different fund or purpose as long as the
money remains subject to legislative control. 1994 Op. Att'y Gen. No. 94-05.

6-4-8. Repealed.
History: Laws 1993, ch. 65, § 20; 2007, ch. 190, 82.
ANNOTATIONS
Repeals. — Laws 2007, ch. 190, 82 repealed 6-4-8 NMSA 1978, as enacted by Laws
1993, ch. 65, § 20, relating to DWI program fund, effective June 15, 2007. For

provisions of former section, see the 2006 NMSA 1978 on NMOneSource.com.

Compiler's notes. — Laws 2007, ch. 190, § 1, effective June 15, 2007, appropriated
the balance of the DWI program fund as of July 1, 2007 to the department of finance



and administration for expenditure in fiscal years 2008 and 2009 for enforcement of
laws related to driving while intoxicated and a study of DWI-drug courts.

6-4-9. Tobacco settlement permanent fund; investment;
distribution.

A. The "tobacco settlement permanent fund" is created in the state treasury. The
fund shall consist of money distributed to the state pursuant to the master settlement
agreement entered into between tobacco product manufacturers and various states,
including New Mexico, and executed November 23, 1998 or any money released to the
state from a qualified escrow fund or otherwise paid to the state as authorized by
Section 6-4-13 NMSA 1978, enacted pursuant to the master settlement agreement or
as otherwise authorized by law. Money in the fund shall be invested by the state
investment officer in accordance with the limitations in Article 12, Section 7 of the
constitution of New Mexico. Income from investment of the fund shall be credited to the
fund. Money in the fund shall not be expended for any purpose, except as provided in
this section.

B. In fiscal year 2007 and in each fiscal year thereafter, an annual distribution shall
be made from the tobacco settlement permanent fund to the tobacco settlement
program fund of an amount equal to fifty percent of the total amount of money
distributed to the tobacco settlement permanent fund in that fiscal year until that amount
is less than an amount equal to four and seven-tenths percent of the average of the
year-end market values of the tobacco settlement permanent fund for the immediately
preceding five calendar years. Thereafter, the amount of the annual distribution shall be
four and seven-tenths percent of the average of the year-end market values of the
tobacco settlement permanent fund for the immediately preceding five calendar years.
In the event that the actual amount distributed to the tobacco settlement program fund
in a fiscal year is insufficient to meet appropriations from that fund for that fiscal year,
the secretary of finance and administration shall proportionately reduce each
appropriation accordingly.

C. In addition to the distribution made pursuant to Subsection B of this section, in
fiscal years 2009 through 2013, 2016 and 2018, the remaining fifty percent of the total
amount of money distributed to the tobacco settlement permanent fund in that fiscal
year shall be distributed from the tobacco settlement permanent fund to the tobacco
settlement program fund.

D. In addition to the distribution made pursuant to Subsections B and E of this
section, in fiscal year 2014, twenty-five percent of the total amount of money distributed
pursuant to the master settlement agreement to the tobacco settlement permanent fund
in that fiscal year shall be distributed from the tobacco settlement permanent fund to the
lottery tuition fund.

E. In addition to the distribution made pursuant to Subsections B and D of this
section, in fiscal year 2014, twenty-five percent of the total amount of money distributed



to the tobacco settlement permanent fund in that fiscal year shall be distributed from the
tobacco settlement permanent fund to the tobacco settlement program fund for
appropriation for direct services provided by early childhood care and education
programs administered by the children, youth and families department.

F. The tobacco settlement permanent fund is a reserve fund of the state. Money in
the tobacco settlement permanent fund may be expended:

(2) in the event that general fund balances, including all authorized revenues
and transfers to the general fund and balances in the general fund operating reserve,
the appropriation contingency fund and the tax stabilization reserve, will not meet the
level of appropriations authorized from the general fund for a fiscal year. In that event, in
order to avoid an unconstitutional deficit, the legislature may authorize a transfer from
the tobacco settlement permanent fund to the general fund but only in an amount
necessary to meet general fund appropriations; or

(2)  as provided in Laws 2016 (2nd S.S.), Chapter 4, Section 2 and in Section
7 of this 2017 act.

History: Laws 1999, ch. 207, § 1; 2000 (2nd S.S.), ch. 9, § 1; 2003, ch. 312, § 1; 2009,
ch. 3, § 5; 2010, ch. 49, § 1, 2011, ch. 3, § 1; 2011, ch. 167, § 1; 2013, ch. 228, § 1,
2015, ch. 36, § 1; 2016 (2nd S.S.), ch. 4, § 1; 2017, ch. 2, § 6; 2017, ch. 80, § 1.

ANNOTATIONS

Compiler’s notes. — The reference to "Laws 2016 (2nd S.S.), Chapter 4, Section 2" in
Paragraph F(2) of this section, effective January 4, 2017, provided that the governor,
with state board of finance approval, may transfer from the tobacco settlement
permanent fund:

A. to the fiscal year 2016 appropriation account of the general fund, the amount
necessary to meet the appropriations authorized by law from the general fund for fiscal
year 2016, but not exceeding two hundred nineteen million four hundred thousand
dollars ($219,400,000); and

B. to the fiscal year 2017 appropriation account of the general fund, the amount
necessary to meet the appropriations authorized by law from the general fund for fiscal
year 2017, but not exceeding two hundred nineteen million four hundred thousand
dollars ($219,400,000) less the amount transferred pursuant to Subsection A of this
section.

The reference to "Section 7 of this 2017 act” in Paragraph F(2), refers to Laws 2017,
Chapter 2, which provided that the governor, with state board of finance approval, may,
in addition to the transfer authorized by Laws 2016 (2nd S.S.), Chapter 4, Section 2,
transfer from the tobacco settlement permanent fund to the operating reserve account
of the general fund an amount up to the amount remaining in the fund, less the total



amount appropriated in Section 4 of the General Appropriation Act of 2016 from the
tobacco settlement program fund, as necessary to meet the appropriations authorized
by law from the general fund for fiscal year 2017.

2017 Multiple Amendments. — Laws 2017, ch. 2, 8 6 and Laws 2017, ch. 80, § 1,
both effective June 16, 2017, enacted different amendments to this section that can be
reconciled. Pursuant to 12-1-8 NMSA 1978, Laws 2017, ch. 80, 8§ 1, as the last act
signed by the governor, is set out above and incorporates both amendments. The
amendments enacted by Laws 2017, ch. 2, § 6 and Laws 2017, ch. 80, 8 1 are
described below. To view the session laws in their entirety, see the 2017 session laws
on NMOneSource.com.

The nature of the difference between the amendments is that Laws 2017, ch. 2, 8 6
amended the language to reflect money transfers from the tobacco settlement
permanent fund to the general fund in 2016 and 2017, and Laws 2017, ch. 80, § 1
authorized a 2018 distribution from the tobacco settlement permanent fund to the
tobacco settlement program fund.

Laws 2017, ch. 80, 8 1, effective June 16, 2017, authorized a 2018 distribution from the
tobacco settlement permanent fund to the tobacco settlement program fund, and made
technical changes; in Subsection C, after "2013", deleted "and", and after "2016", added
"and 2018"; and in Subsection F, in Paragraph F(2), after "as provided in", added "Laws
2016 (2nd S.S.), Chapter 4", and after "Section 2", deleted "of this 2016 act".

Laws 2017, ch. 2, § 6, effective June 16, 2017, amended the language to reflect
transfers from the tobacco settlement permanent fund to the general fund in 2016 and
2017, and made technical changes; in Subsection A, after "paid to the state as
authorized by", deleted "Sections 6-4-12 and" and added "Section"; in Paragraph F(2),
after "as provided in", added "Laws 2016 (2nd S.S.), Chapter 4", and after "Section 2",
deleted "of this 2016 act" and added "and in Section 7 of this 2017 act".

The 2016 (2nd S.S.) amendment, effective January 4, 2017, authorized the transfer of
funds from the tobacco settlement permanent fund to the appropriation account of the
general fund to meet the appropriations authorized by law for fiscal years 2016 and
2017; in Subsection F, after "tobacco settlement permanent fund”, deleted "shall be
considered" and added "is", after "reserve fund of the state", deleted "and, as a
reserve"”, after the first sentence, added "Money in the tobacco settlement permanent
fund”, after "may be expended", added the paragraph designation "(1)"; and added new
Paragraph F(2).

The 2015 amendment, effective July 1, 2015, provided the legislature with authority to
distribute fifty percent of the total amount of money distributed to the tobacco settlement
permanent fund in 2016 to be distributed from the tobacco settlement permanent fund to
the tobacco settlement program fund; and in Subsection C, after "2013", added "and
2016".



The 2013 amendment, effective July 1, 2013, increased distributions to the lottery
tuition fund; made a distribution from the tobacco settlement permanent fund to the
lottery tuition fund; made a distribution from the tobacco settlement permanent fund to
the tobacco settlement program fund for appropriation for early childhood care and
education programs administered by the children, youth and families department; in
Subsection A, in the second sentence, after "master settlement agreement”, added "or
as otherwise authorized by law"; deleted former Subsection B, which made a
distribution from the tobacco settlement permanent fund to the general fund; and added
Subsections D and E.

The 2010 amendment, effective May 19, 2010, in Subsection D, after “fiscal year
2009", deleted "and in" and after "fiscal year 2010", added "and fiscal year 2011".

The 2009 amendment, effective February 6, 2009, added Subsection D.

The 2003 amendment, effective June 20, 2003, substituted "except as provided in this
section” for "but an annual distribution shall be made to the tobacco settlement program
fund in accordance with Subsection B of this section" at the end of Subsection A;
deleted "On July 1 of fiscal year 2001 and on July 1 of" at the beginning of former
Subsection B; added present Subsection B; added the Subsection C designation and in
present Subsection C, added "In fiscal year 2007 and in" at the beginning, substituted
"that" for "the immediately preceding” following "permanent fund in", added the last
sentence; and added Subsection D.

The 2000 amendment, effective April 12, 2000, inserted "distribution™ in the section
heading; in Subsection A, inserted "any money released to the state", substituted "or
otherwise paid the state as authorized by the model statute, Sections 6-4-12 and 6-4-13
NMSA 1978" for "authorized by a qualifying state statute", inserted "Income from
investment of the fund shall be credited to the fund”, and rewrote the last sentence; and
added Subsection B.

6-4-10. Tobacco settlement program fund created; purpose.

A. The "tobacco settlement program fund" is created in the state treasury and shall
consist of distributions made to the fund from the tobacco settlement permanent fund.
Income from investment of the tobacco settlement program fund shall be credited to the
fund. Beginning in fiscal year 2002, money in the tobacco settlement program fund may
be appropriated by the legislature for any of the purposes specified in Subsection B of
this section and after receiving the recommendations of the tobacco settlement revenue
oversight committee. Balances in the tobacco settlement program fund at the end of any
fiscal year shall remain in the fund.

B. Money may be appropriated from the tobacco settlement program fund for health
and educational purposes, including:



(1)  support of additional public school programs, including extracurricular and
after-school programs designed to involve students in athletic, academic, musical,
cultural, civic, mentoring and similar types of activities;

(2) any health or health care program or service for prevention or treatment of
disease or illness;

3) basic and applied research conducted by higher educational institutions or
state agencies addressing the impact of smoking or other behavior on health and
disease;

4) public health programs and needs; and

(5) tobacco use cessation and prevention programs, including statewide
public information, education and media campaigns.

History: Laws 1999, ch. 207, § 2; 2000 (2nd S.S.), ch. 9, § 2.
ANNOTATIONS

Repeals. — Laws 2009, ch. 3, 8 12 repealed Laws 2008, ch. 50, § 1, relating to tobacco
settlement program fund appropriations, effective February 6, 2009.

The 2000 amendment, effective April 12, 2000, changed the "tobacco settlement
income fund" to the "tobacco settlement program fund" in the section heading and in the
beginning of Subsections A and B; in Subsection A, substituted "distributions" for
"appropriations"”, added the second sentence, inserted "Beginning in fiscal year 2002"
and "and after receiving the recommendations of the tobacco settlement revenue
oversight committee" in the third sentence and added the fourth sentence; and inserted
"statewide" in Subsection B(5).

6-4-11. Tobacco settlement distributions to state; transfer to
tobacco settlement permanent fund.

The state treasurer shall deposit in the tobacco settlement permanent fund all
amounts distributed to the state pursuant to the master settlement agreement entered
into between tobacco product manufacturers and various states, including New Mexico,
and executed November 23, 1998 or any money released to the state from a qualified
escrow fund or otherwise paid to the state as authorized under the model state statute,
Sections 6-4-12 and 6-4-13 NMSA 1978, enacted pursuant to the master settlement
agreement.

History: Laws 1999, ch. 207, § 3; 2000 (2nd S.S.), ch. 9, § 3.

ANNOTATIONS



The 2000 amendment, effective April 12, 2000, inserted "any money released to the
state" preceding "1998" and substituted "or otherwise paid to the state as authorized
under the model state statute, Sections 6-4-12 and 6-4-13 NMSA 1978" for "authorized
by a qualifying state statute".

6-4-12. Definitions.
As used in Sections 6-4-12 and 6-4-13 NMSA 1978:

A. "adjusted for inflation" means increased in accordance with the formula for
inflation adjustment set forth in Exhibit C to the master settlement agreement;

B. "affiliate" means a person who directly or indirectly owns or controls, is owned or
controlled by, or is under common ownership or control with, another person. Solely for
purposes of this definition, the terms "owns", "is owned" and "ownership" mean
ownership of an equity interest, or the equivalent thereof, of ten percent or more, and
the term "person” means an individual, partnership, committee, association, corporation

or any other organization or group of persons;

C. "allocable share" means Allocable Share as that term is defined in the master
settlement agreement;

D. "cigarette" means any product that contains nicotine, is intended to be burned or
heated under ordinary conditions of use, and consists of or contains:

(1) any roll of tobacco wrapped in paper or in any substance not containing
tobacco;

(2) tobacco, in any form, that is functional in the product, which, because of its
appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely
to be offered to, or purchased by, consumers as a cigarette; or

(3) any roll of tobacco wrapped in any substance containing tobacco which,
because of its appearance, the type of tobacco used in the filler, or its packaging and
labeling, is likely to be offered to, or purchased by, consumers as a cigarette described
in Paragraph (1) of this subsection. The term "cigarette" includes "roll-your-own" (i.e.,
any tobacco which, because of its appearance, type, packaging, or labeling is suitable
for use and likely to be offered to, or purchased by, consumers as tobacco for making
cigarettes). For purposes of this definition of "cigarette”, 0.09 ounces of "roll-your-own"
tobacco shall constitute one individual "cigarette™;

E. "master settlement agreement” means the settlement agreement (and related
documents) entered into on November 23, 1998 by the state and leading United States
tobacco product manufacturers;



F. "qualified escrow fund" means an escrow arrangement with a federally or state
chartered financial institution having no affiliation with any tobacco product
manufacturer and having assets of at least one billion dollars ($1,000,000,000) where
such arrangement requires that such financial institution hold the escrowed funds'
principal for the benefit of releasing parties and prohibits the tobacco product
manufacturer placing the funds into escrow from using, accessing or directing the use of
the funds' principal except as consistent with Subsection B of Section 6-4-13 NMSA
1978;

G. "released claims" means Released Claims as that term is defined in the master
settlement agreement;

H. "releasing parties" means Releasing Parties as that term is defined in the master
settlement agreement;

l. "tobacco product manufacturer" means an entity that after the date of enactment
of this act directly (and not exclusively through any affiliate):

(1) manufactures cigarettes anywhere that such manufacturer intends to be
sold in the United States, including cigarettes intended to be sold in the United States
through an importer (except where such importer is an original participating
manufacturer (as that term is defined in the master settlement agreement) that will be
responsible for the payments under the master settlement agreement with respect to
such cigarettes as a result of the provisions of subsection IIl(mm) of the master
settlement agreement and that pays the taxes specified in subsection 11(z) of the master
settlement agreement, and provided that the manufacturer of such cigarettes does not
market or advertise such cigarettes in the United States);

(2)  is the first purchaser anywhere for resale in the United States of cigarettes
manufactured anywhere that the manufacturer does not intend to be sold in the United
States; or

(3) becomes a successor of an entity described in Paragraph (1) or (2) of this
subsection.

The term "tobacco product manufacturer” shall not include an affiliate of a tobacco
product manufacturer unless such affiliate itself falls within Paragraph (1), (2) or (3) of
this subsection; and

J. "units sold" means the number of individual cigarettes sold in the state by the
applicable tobacco product manufacturer (whether directly or through a distributor,
retailer or similar intermediary or intermediaries) during the year in question, as
measured by excise taxes collected, ounces of "roll-your-own" tobacco sold and sales
of products bearing tax-exempt stamps on packs or "roll-your-own" tobacco containers.
The secretary of taxation and revenue shall promulgate such rules as are necessary to



ascertain the amount of state excise tax paid on the cigarettes of such tobacco product
manufacturer for each year.

History: Laws 1999, ch. 208, § 1; 2009, ch. 197, § 1.
ANNOTATIONS

The 2009 amendment, effective July 1, 2009, changed the reference of the act to
Sections 6-4-12 and 6-4-13 NMSA 1978; in Subsection D(3), changed the reference
from "clause (1) of this definition" to "Paragraph (1) of this subsection"”; and in
Subsection J, after "excise taxes collected"”, deleted "by the state on packs (or "roll-your-
own" tobacco containers) bearing the excise tax stamp of the state" and added "ounces
of "roll-your-own" tobacco sold and sales of products bearing tax-exempt stamps on
packs or "roll-your-own" tobacco containers".

6-4-13. Requirements. (Contingent repeal.)

A. Any tobacco product manufacturer selling cigarettes to consumers within the
state (whether directly or through a distributor, retailer or similar intermediary or
intermediaries) after the date of enactment of this act shall do one of the following:

(1) become a participating manufacturer (as that term is defined in section
[1(jj) of the master settlement agreement) and generally perform its financial obligations
under the master settlement agreement; or

(2) place into a qualified escrow fund by April 15 of the year following the year
in question the following amounts (as such amounts are adjusted for inflation):

(a) 1999: $.0094241 per unit sold after the date of enactment of this act;
(b) 2000: $.0104712 per unit sold;

(c) for each of 2001 and 2002: $.0136125 per unit sold;

(d) for each of 2003 through 2006: $.0167539 per unit sold; and

(e) for each of 2007 and each year thereafter: $.0188482 per unit sold.

B. A tobacco product manufacturer that places funds into escrow pursuant to
Paragraph (2) of Subsection A of this section shall receive the interest or other
appreciation on such funds as earned. Such funds themselves shall be released from
escrow only under the following circumstances:

(1) to pay a judgment or settlement on any released claim brought against

such tobacco product manufacturer by the state or any releasing party located or
residing in the state. Funds shall be released from escrow under this paragraph:



(a) in the order in which they were placed into escrow; and

(b) only to the extent and at the time necessary to make payments required
under such judgment or settlement;

(2)  tothe extent that a tobacco product manufacturer establishes that the
amount it was required to place into escrow on account of units sold in the state in a
particular year was greater than the master settlement agreement payments, as
determined pursuant to section 1X(i) of that agreement, including after final
determination of all adjustments, that such manufacturer would have been required to
make an account of such units sold had it been a participating manufacturer, the excess
shall be released from escrow and revert back to such tobacco product manufacturer; or

(3) to the extent not released from escrow under Paragraphs (1) or (2) of this
subsection, funds shall be released from escrow and revert back to such tobacco
product manufacturer twenty-five years after the date on which they were placed into
escrow.

C. Each tobacco product manufacturer that elects to place funds into escrow
pursuant to Paragraph (2) of Subsection A of this section shall annually certify to the
attorney general that it is in compliance with Paragraph (2) of Subsection A of this
section and Subsection B of this section. The attorney general may bring a civil action
on behalf of the state against any tobacco product manufacturer that fails to place into
escrow the funds required under Paragraph (2) of Subsection A of this section and
Subsection B of this section. Any tobacco product manufacturer that fails in any year to
place into escrow the funds required under Paragraph (2) of Subsection A of this
section and Subsection B of this section shall:

(1)  be required within fifteen days to place such funds into escrow as shall
bring it into compliance with Paragraph (2) of Subsection A of this section and
Subsection B of this section. The court, upon a finding of a violation of Paragraph (2) of
Subsection A of this section or Subsection B of this section, may impose a civil penalty
to be paid to the state general fund in an amount not to exceed five percent of the
amount improperly withheld from escrow per day of the violation and in a total amount
not to exceed one hundred percent of the original amount improperly withheld from
escrow;

(2) in the case of a knowing violation, be required within fifteen days to place
such funds into escrow as shall bring it into compliance with Paragraph (2) of
Subsection A of this section and Subsection B of this section. The court, upon a finding
of a knowing violation of Paragraph (2) of Subsection A of this section or Subsection B
of this section, may impose a civil penalty to be paid to the state general fund in an
amount not to exceed fifteen percent of the amount improperly withheld from escrow per
day of the violation and in a total amount not to exceed three hundred percent of the
original amount improperly withheld from escrow; and



3) in the case of a second knowing violation, be prohibited from selling
cigarettes to consumers within the state (whether directly or through a distributor,
retailer or similar intermediary) for a period not to exceed two years.

Each failure to make an annual deposit required under Paragraph (2) of Subsection
A of this section shall constitute a separate violation.

History: Laws 1999, ch. 208, § 2; 2004, ch. 90, § 1.
ANNOTATIONS

Contingent repeal. — See 6-4-13.1 NMSA 1978 for the contingent repeal of Section 6-
4-13B(2) NMSA 1978.

The 2004 amendment, effective May 19, 2004, amended Paragraph (2) of Subsection
B by deleting "in a particular year was greater than the state's allocable share of the
total payments that such manufacturer would have been required to make in that year
under the master settlement agreement (as determined pursuant to section IX(i)(2) of
the master settlement agreement, and before any of the adjustments or offsets
described in section IX(i)(3) of that agreement other than the inflation adjustment)" and
inserting in its place: "on account of units sold in the state in a particular year was
greater than the master settlement agreement payments, as determined pursuant to
section IX(i) of that agreement, including after final determination of all adjustments, that
such manufacturer would have been required to make an account of such units sold".

Arbitration of diligent enforcement. — The Master Settlement Agreement with
tobacco products manufacturers requires that the state submit the issue of its diligent
enforcement of its qualifying statute to arbitration before a single, nationwide arbitration
panel. State of N.M. ex rel. King v. Am. Tobacco Co., Inc., 2008-NMCA-142, 145 N.M.
134, 194 P.3d 749.

6-4-13.1. Severability.

If the 2004 amendment to Paragraph (2) of Subsection B of Section 6-4-13 NMSA
1978 is held by a court of competent jurisdiction to be unconstitutional, then Paragraph
(2) of Subsection B of Section 6-4-13 NMSA 1978 shall be deemed to be repealed in its
entirety. If Subsection B of Section 6-4-13 NMSA 1978 is thereafter held by a court of
competent jurisdiction to be unconstitutional, then the 2004 amendment shall be
deemed repealed and Paragraph (2) of Subsection B of Section 6-4-13 NMSA 1978
shall be restored as if no such amendment had been made. Neither a holding of
unconstitutionality nor the repeal of Paragraph (2) of Subsection B of Section 6-4-13
NMSA 1978 shall affect, impair or invalidate any other portion of Sections 6-4-12 and 6-
4-13 NMSA 1978, or the application of such sections to any other person or
circumstance, and such remaining portions of Sections 6-4-12 and 6-4-13 NMSA 1978
shall at all times continue in full force and effect.



History: Laws 2004, ch. 90, § 2.
ANNOTATIONS
Effective dates. — Laws 2004, ch. 90 contained no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, was effective May 19, 2004, 90 days after
adjournment of the legislature.

6-4-14. Short title.

Sections 6-4-14 through 6-4-24 NMSA 1978 may be cited as the "Tobacco Escrow
Fund Act".

History: Laws 2003, ch. 114, § 1; 2009, ch. 197, § 2.
ANNOTATIONS

The 2009 amendment, effective July 1, 2009, changed the reference of the act to
Sections 6-4-14 through 6-4-24 NMSA 1978.

6-4-15. Findings and purpose.

The legislature finds that violations of Section 6-4-13 NMSA 1978 threaten the
integrity of the master settlement agreement and that enacting procedural requirements
will safeguard the agreement and aid in its enforcement.

History: Laws 2003, ch. 114, § 2.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 114, § 12 contained an emergency clause and
was approved April 2, 2003.

6-4-16. Definitions.
As used in the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978]:

A. "brand family" means all styles of cigarettes sold under the same trademark and
differentiated from one another by means of additional modifiers such as "menthol",
"lights”, "kings" and "100s", and includes the use of a brand name, trademark, logo,
symbol, motto, selling message, recognizable pattern of colors or other indicia similar to
or identifiable with a previously known brand of cigarettes;

B. "cigarette" means "cigarette" as defined in Subsection D of Section 6-4-12 NMSA
1978,



C. "department" means the taxation and revenue department;

D. "directory” means a listing of tobacco product manufacturers and brand families
that is developed, maintained and published by the attorney general;

E. "distributor" means a person required to affix stamps on cigarette packages
pursuant to Section 7-12-5 NMSA 1978 or required to pay excise tax imposed on
cigarettes pursuant to Section 7-12A-3 NMSA 1978. "Distributor" does not include a
retailer of cigarette packages upon which stamps were already affixed when the
packages were received by that retailer;

F. "master settlement agreement” means the settlement agreement and related
documents entered into on November 23, 1998 by the state and leading United States
tobacco product manufacturers;

G. "nonparticipating manufacturer" means a tobacco product manufacturer that is
not a participating manufacturer;

H. "participating manufacturer" means a tobacco product manufacturer that is a
"participating manufacturer" as defined in Section Il(jj) of the master settlement
agreement and subsequent amendments to that section;

|. "qualified escrow fund" means "qualified escrow fund" as defined in Subsection F
of Section 6-4-12 NMSA 1978;

J. "secretary" means the secretary of taxation and revenue;

K. "tobacco product manufacturer" means "tobacco product manufacturer" as
defined in Subsection | of Section 6-4-12 NMSA 1978; and

L. "units sold" means "units sold" as defined in Subsection J of Section 6-4-12
NMSA 1978.

History: Laws 2003, ch. 114, § 3.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 114, § 12 contained an emergency clause and
was approved April 2, 2003.

6-4-17. Certification by tobacco product manufacturer.

A. No later than April 30 of each year, a tobacco product manufacturer whose
cigarettes are sold in this state, whether directly or through a distributor, retailer or
similar intermediary, shall execute and deliver to the attorney general, in the manner
and on the form prescribed by the attorney general requesting such information as the



attorney general deems reasonably necessary to make the determination required by
Section 6-4-18 NMSA 1978, a certification pursuant to this section. The certification
shall:

(2) be made under penalty of perjury;

(2)  state that as of the date of the certification, the tobacco product
manufacturer is either a participating or a nonparticipating manufacturer; and

3) include the information required pursuant to Subsection B or C of this
section.

B. In its certification, a participating manufacturer shall include a complete list of its
brand families.

C. In its certification, a nonparticipating manufacturer shall:

(1) certify that it is registered to do business in the state or has appointed an
agent for service of process and has provided written notice to the attorney general in
accordance with Section 6-4-20 NMSA 1978;

(2)  certify that it is in full compliance with Section 6-4-13 NMSA 1978, the
Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978] and any rules
promulgated pursuant to that act, including all annual payments as may be required by
the attorney general;

(3) certify that it has established and maintains a qualified escrow fund
governed by a qualified escrow agreement that has been reviewed and approved by the
attorney general and provide:

(a) the name, address and telephone number of the financial institution where
the fund is established;

(b) the account number of the fund and the subaccount number for the state;

(c) the amounts placed in the fund for cigarettes sold in the state during the
preceding calendar year, including the date and amount of each deposit and any other
evidence or verification of the amounts as the attorney general deems necessary; and

(d) the amount and date of each withdrawal or transfer of funds made at any
time from the fund or from any other qualified escrow fund into which the
nonparticipating manufacturer has made escrow payments pursuant to Section 6-4-13
NMSA 1978; and

(4) include a complete list of its brand families and:



(a) separately list the number of units sold in the state for each brand family
during the preceding calendar year, indicating any brand family sold in the state during
the preceding calendar year that is no longer being sold as of the date of certification;
and

(b) indicate all of its brand families that have been sold in the state at any time
during the current calendar year, identifying by name and address any other
manufacturer of the brand families in the preceding or current calendar year.

D. Inits certification, a nonparticipating manufacturer located outside of the United
States shall also:

(1) certify that it has provided a declaration, on a form prescribed by the
attorney general, from each of its importers into the United States of any of its brand
families to be sold in New Mexico that the importer accepts joint and several liability with
the nonparticipating manufacturer for all escrow deposits due in accordance with
Section 6-4-13 NMSA 1978, for all penalties assessed in accordance with Section 6-4-
13 NMSA 1978 and for payment of all costs and attorney fees imposed in accordance
with the Tobacco Escrow Fund Act or Section 6-4-13 NMSA 1978; and

(2) certify that it has appointed a resident agent for service of process in New
Mexico in accordance with Section 6-4-20 NMSA 1978.

E. A tobacco product manufacturer may not include a brand family in its certification
unless:

(1) inthe case of a participating manufacturer, the participating manufacturer
affirms that the brand family is to be deemed its cigarettes for purposes of calculating its
payments under the master settlement agreement for the relevant year in the volume
and shares determined pursuant to the master settlement agreement; or

(2) in the case of a nonparticipating manufacturer, the nonparticipating
manufacturer affirms that the brand family is to be deemed its cigarettes for purposes of
Section 6-4-13 NMSA 1978.

F. A tobacco product manufacturer shall update the list of its brand families thirty
days prior to any addition to or modification of its brand families by executing and
delivering a supplemental certification to the attorney general.

G. A tobacco product manufacturer shall maintain all invoices and documentation of
sales and other information relied upon for its certification to the attorney general for a
period of five years, unless otherwise required by law to maintain them for a greater
period of time.

H. Nothing in this section shall limit or otherwise affect the state's right to maintain
that a brand family constitutes cigarettes of a different tobacco product manufacturer for



purposes of calculating payments under the master settlement agreement or for
purposes of Section 6-4-13 NMSA 1978.

History: Laws 2003, ch. 114, § 4; 2009, ch. 197, § 3.
ANNOTATIONS

The 2009 amendment, effective July 1, 2009, after "attorney general”, added
"requesting such information as the attorney general deems reasonably necessary to
make the determination required by Section 6-4-18 NMSA 1978"; and added
Subsection D.

6-4-18. Directory of tobacco product manufacturers and cigarette
brands.

A. The attorney general shall develop, maintain and publish on its web site a
directory listing all tobacco product manufacturers that have provided current, accurate
and complete certifications as required by the Tobacco Escrow Fund Act [6-4-14
through 6-4-24 NMSA 1978] and all brand families that are listed in those certifications.
The attorney general shall not include or retain in the directory a name or brand family
if:

(1) the participating manufacturer fails to provide the required certification or
to make a payment calculated by an independent auditor to be due from it under the
master settlement agreement except to the extent that it is disputing such payment;

(2) the nonparticipating manufacturer fails to provide the required certification
or the attorney general determines that its certification is not in compliance with Section
6-4-17 NMSA 1978; or

(3) the attorney general concludes that:

(a) all escrow payments required by Section 6-4-13 NMSA 1978 for any
period for any brand family, whether or not listed by the nonparticipating manufacturer,
have not been fully paid into a qualified escrow fund governed by a qualified escrow
agreement that has been approved by the attorney general;

(b) any outstanding final judgments, including interest thereon, for violations
of Section 6-4-13 NMSA 1978 have not been fully satisfied for the brand family or the
nonparticipating manufacturer,

(c) for a nonparticipating manufacturer or a tobacco product manufacturer
that became a participating manufacturer after the master settlement agreement in New
Mexico or in any other state, or any of its principals, the nonparticipating manufacturer
or tobacco product manufacturer fails to provide reasonable assurance that it will
comply with the requirements of the Tobacco Escrow Fund Act; or



(d) the manufacturer has knowingly failed to disclose any material information
required or knowingly made any material false statement in the certification of any
supporting information or documentation provided.

B. As used in this section, "reasonable assurances" means information and
documentation establishing to the satisfaction of the attorney general that a failure to
pay in New Mexico or elsewhere was the result of a good faith dispute over the payment
obligation.

C. The attorney general shall update the directory as necessary by adding or
removing a tobacco product manufacturer or a brand family to keep the directory in
conformity with the requirements of the Tobacco Escrow Fund Act.

D. A distributor shall provide a current electronic mail address to the attorney
general for the purpose of receiving notifications as may be required pursuant to the
Tobacco Escrow Fund Act.

History: Laws 2003, ch. 114, § 5; 2009, ch. 197, § 4.
ANNOTATIONS

The 2009 amendment, effective July 1, 2009, in Subsection A, after "retain in the
dictionary a", deleted "nonparticipating manufacturer" and added "name"; added
Paragraph (1) of Subsection A; added Subparagraphs (c) and (d) of Paragraph (3) of
Subsection A; and added Subsection B.

6-4-18.1. Bond requirements for newly qualified and elevated risk
nonparticipating manufacturers.

A. The attorney general may require a nonparticipating manufacturer to post a bond
for the first three years of the manufacturer's listing in the directory or for a longer period
if the manufacturer has been determined to pose an elevated risk for noncompliance
with the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978]. The attorney
general may consult with other states to determine the viability of a potential
nonparticipating manufacturer and may impose additional requirements to protect state
interests.

B. Notwithstanding any other provision of law, if a nonparticipating manufacturer is
to be listed in the directory, and if the attorney general reasonably determines that a
nonparticipating manufacturer that has filed a certification pursuant to Section 6-4-17
NMSA 1978 poses an elevated risk for noncompliance with the Tobacco Escrow Fund
Act, the nonparticipating manufacturer and any of its brand families shall not be
included in the directory until the nonparticipating manufacturer, or its United States
importer that undertakes joint and several liability for the manufacturer's performance in
accordance with Section 6-4-20 NMSA 1978, has posted bond in accordance with this
section.



C. The bond shall be posted by a corporate surety located within the United States
in an amount equal to the greater of fifty thousand dollars ($50,000) or the amount of
escrow the manufacturer, in either its current or predecessor form, was required to
deposit as a result of its previous calendar year sales in New Mexico. The bond shall be
written in favor of the state of New Mexico and shall be conditioned on the performance
by the nonpatrticipating manufacturer or its United States importer that undertakes joint
and several liability for the manufacturer's performance in accordance with all of its
obligations under the Tobacco Escrow Fund Act or Section 6-4-13 NMSA 1978 during
the year in which the certification is filed and the next succeeding calendar year.

D. A nonparticipating manufacturer may be deemed to pose an elevated risk for
noncompliance with this section or Section 6-4-13 NMSA 1978 if:

(1) the nonparticipating manufacturer or any of its affiliates has underpaid an
escrow obligation within the past three calendar years, unless:

(a) the manufacturer did not make underpayment knowingly or recklessly and
the manufacturer promptly cured the underpayment within one hundred eighty days of
notice; or

(b) the underpayment or lack of payment is the subject of a good faith dispute
as documented to the satisfaction of the attorney general and the underpayment is
cured within one hundred eighty days of entry of a final order establishing the amount of
the required escrow payment;

(2) any state has removed the manufacturer or its brands or brand families or
an affiliate or any of the affiliate's brands or brand families from the state's tobacco
directory for noncompliance with the state law at any time within the past three calendar
years; or

(3) any state has litigation pending against, or an unsatisfied judgment
against, the manufacturer or any of its affiliates for escrow or for penalties, costs or
attorney fees related to noncompliance with the state escrow laws.

E. As used in this section, "newly qualified nonparticipating manufacturer" means a
nonparticipating manufacturer that has not previously been listed in the directory.

History: 1978 Comp., 8§ 6-4-18.1, as enacted by Laws 2009, ch. 197, § 5.
ANNOTATIONS

Effective dates. — Laws 2009, ch. 197, 8 26 made Laws 2009, ch. 197, § 5 effective
July 1, 2009.

6-4-19. Maintenance of directory; notice.



A. If the attorney general determines to remove from or to not include a tobacco
product manufacturer or brand family in the directory, the attorney general shall provide
by email or other practicable means notice of the preliminary determination to the
tobacco product manufacturer's registered agent for service of process in the state;
provided, however, that if one of the bases of removal or non-inclusion in the directory is
the failure to satisfy Section 7 [6-4-20 NMSA 1978] of the Tobacco Escrow Fund Act [6-
4-14 through 6-4-24 NMSA 1978], the determination shall be final and no preliminary
notice shall be necessary. The tobacco product manufacturer shall have ten business
days from the date of the attorney general's notice of the preliminary determination to
the registered agent for service of process in the state to establish, to the attorney
general's satisfaction, compliance with Section 6-4-13 NMSA 1978 and the Tobacco
Escrow Fund Act.

B. If the tobacco product manufacturer fails to establish said compliance within the
ten-day period set forth above, the attorney general shall remove from or not include the
tobacco product manufacturer or brand family in the directory. The determination to
remove from or to not include a tobacco product manufacturer or brand family in the
directory may be appealed to the district court pursuant to the provisions of Section 39-
3-1.1 NMSA 1978.

History: Laws 2003, ch. 114, § 6.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 114, § 12 contained an emergency clause and
was approved April 2, 2003.

6-4-20. Agent for service of process.

A. A nonparticipating manufacturer not registered to do business in the state shall,
as a condition precedent to having its name or its brand families listed and retained in
the directory, appoint and continually engage without interruption a registered agent in
this state for service of process on whom all process and any action or proceeding
arising out of the enforcement of the Tobacco Escrow Fund Act [6-4-14 through 6-4-24
NMSA 1978] or Section 6-4-13 NMSA 1978 may be served. The nonparticipating
manufacturer shall provide to the attorney general the name, address and telephone
number of its agent for service of process and shall provide any other information
relating to its agent as may be requested by the attorney general.

B. A nonparticipating manufacturer located outside of the United States shall, as an
additional condition precedent to having its brand families listed or retained in the
directory, cause each of its importers of any of its brand families to be sold in New
Mexico to appoint, and continually engage without interruption, the services of an agent
in the state in accordance with the provisions of this section. All obligations of a
nonparticipating manufacturer imposed by this section with respect to appointment of its
agent shall also apply to the importers with respect to appointment of their agents.



C. A nonparticipating manufacturer shall provide written notice to the attorney
general thirty calendar days prior to the termination of the authority of an agent
appointed pursuant to Subsections A and B of this section. No less than five calendar
days prior to the termination of an existing agent appointment, a nonparticipating
manufacturer shall provide to the attorney general the name, address and telephone
number of its newly appointed agent for service of process and shall provide any other
information relating to the new appointment as may be requested by the attorney
general. In the event an agent terminates an agency appointment, the nonparticipating
manufacturer shall notify the attorney general of the termination within five calendar
days and shall include proof to the satisfaction of the attorney general of the
appointment of a new agent.

D. A nonparticipating manufacturer whose products are sold in this state without
appointing or designating an agent as required by this section shall be deemed to have
appointed the secretary of state as agent and may be proceeded against in the courts of
this state by service of process upon the secretary of state; provided that the
appointment of the secretary of state as agent shall not satisfy any other requirement of
the Tobacco Escrow Fund Act.

History: Laws 2003, ch. 114, § 7; 2009, ch. 197, § 6.

ANNOTATIONS
The 2009 amendment, effective July 1, 2009, added Subsection B; and in Subsection
C, after "agent appointed pursuant to" changed "Subsection A" to "Subsections A and
B".
6-4-20.1. Joint and several liability.

For each nonparticipating manufacturer located outside the United States, each
importer into the United States of the nonparticipating manufacturer's brand families that
are sold in New Mexico shall bear joint and several liability with the nonparticipating
manufacturer for deposit of all escrow amounts due under Section 6-4-13 NMSA 1978,
payment of all penalties imposed in accordance with Section 6-4-13 NMSA 1978 and
payment of all costs and attorney fees imposed in accordance with the Tobacco Escrow
Fund Act [6-4-14 through 6-4-24 NMSA 1978].

History: 1978 Comp., 8 6-4-20.1, as enacted by Laws 2009, ch. 197, § 7.
ANNOTATIONS

Effective dates. — Laws 2009, ch. 197, 8 26 made Laws 2009, ch. 197, § 7 effective
July 1, 20009.

6-4-21. Reporting of information; escrow installments.



A. A distributor shall submit to the department by the twenty-fifth day of each month
a list by brand family of the total number of cigarettes, or equivalent stick count in the
case of roll-your-own, for which the distributor affixed tax stamps or otherwise paid the
tax due during the previous calendar month, and any other information that the
department or attorney general may require. A distributor shall maintain and make
available to the department and attorney general all invoices and documentation of
sales of all nonparticipating manufacturer cigarettes and any other information relied
upon in reporting to the department and attorney general for a period of five years.

B. The department and attorney general shall share information received pursuant
to the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978], and may share
information with other federal, state or local agencies for purposes of enforcement of
that act, enforcement of Section 6-4-13 NMSA 1978 or enforcement of corresponding
laws of other states.

C. The attorney general may require proof from a nonparticipating manufacturer that
it has established a qualified escrow fund with verification of the amount of money in the
fund exclusive of interest, including the balance, dates and amounts of deposits and
dates and amounts of withdrawals.

D. The attorney general and the department may require a distributor or tobacco
product manufacturer to submit additional information as necessary to determine
compliance with the Tobacco Escrow Fund Act, including samples of the packaging or
labeling of each brand family.

E. The attorney general may require a nonparticipating manufacturer to make
escrow fund deposits quarterly and may require information sufficient to determine the
adequacy of the amount of the quarterly deposit.

F. The attorney general or the department may seek an injunction to compel
compliance with this section. In any action brought pursuant to this subsection, the state
shall be entitled to recover the costs of investigation, costs of the action and reasonable
attorney fees.

History: Laws 2003, ch. 114, § 8; 2004, ch. 103, § 1.
ANNOTATIONS
The 2004 amendment, effective May 19, 2004, amended Subsection E to permit the

attorney general to require quarterly rather than annual escrow fund deposits and
information.

6-4-22. Penalties and other remedies.

A. Itis unlawful for a person to:



Q) affix a tax stamp or otherwise pay the tax due on a package or other
container of cigarettes of a tobacco product manufacturer or a brand family that is not
included in the directory; or

(2)  sell, offer for sale or possess for any purpose other than personal use
cigarettes of a tobacco product manufacturer or a brand family that is not included in the
directory.

B. The secretary may revoke or suspend the registration or license of a person
licensed or registered pursuant to Section 7-12-9.1 or 7-12A-7 NMSA 1978 that violates
Subsection A of this section.

C. Each stamp affixed, payment of tobacco tax, offer to sell, possession for any
purpose other than personal use or sale of cigarettes in violation of Subsection A of this
section constitutes a separate violation. For each violation, the secretary may impose a
civil penalty in an amount not to exceed the greater of five thousand dollars ($5,000) or
five hundred percent of the retail value of the cigarettes sold, offered for sale or
possessed for any purpose other than personal use.

D. Cigarettes that have been sold, offered for sale or possessed for any purpose
other than personal use in this state in violation of Subsection A of this section are
contraband, are subject to seizure and forfeiture and shall be destroyed.

E. Itis unlawful for a person to sell, distribute, acquire, hold, own, possess,
transport, import or cause to be imported cigarettes that the person knows or should
know are intended for distribution or sale in violation of Subsection A of this section. A
person who violates this subsection is guilty of a misdemeanor and shall be sentenced
in accordance with Section 31-19-1 NMSA 1978.

F. A tobacco product manufacturer, stamping agent or importer of cigarettes, or any
officer, employee or agent of any such entity, who knowingly makes any materially false
statement in any record required by the Tobacco Escrow Fund Act [6-4-14 through 6-4-
24 NMSA 1978] or Section 6-4-13 NMSA 1978 to be filed with the attorney general is
guilty of a fourth degree felony and upon conviction shall be sentenced pursuant to the
provisions of Section 31-18-15 NMSA 1978.

G. The attorney general or the department may seek an injunction to compel
compliance with or to restrain a threatened or actual violation of Subsection A of this
section. In any action brought pursuant to this subsection, the state shall be entitled to
recover the costs of investigation, costs of the action and reasonable attorney fees, if
the state prevails.

H. The attorney general may issue a civil investigative demand based on
reasonable belief that any person may be in possession, custody or control of an
original or copy of any book, record, report, memorandum, paper, communication,
tabulation, map, chart, photograph, mechanical transcription or other document or



recording relevant to the subject matter of an investigation of a probable violation of the
Tobacco Escrow Fund Act. The attorney general may, prior to the institution of a civil
proceeding, execute in writing and cause to be served upon the person a civil
investigative demand requiring the person to produce documentary material and permit
the inspection and copying of the material.

I.  For the purposes of this section, fewer than one thousand cigarettes shall be
presumed to be for personal use.

History: Laws 2003, ch. 114, § 9; 2009, ch. 197, § 8.
ANNOTATIONS

The 2009 amendment, effective July 1, 2009, in Paragraph (2) of Subsection A, after
"sell, offer", added "for sale" and after "or possess for", deleted "sale" and added "any
purpose other than personal use"; in Subsection C, after "possession for", deleted "sale"
and added "any purpose other than personal use"; and after "possessed for", deleted
"sale" and added "any purpose other than personal use"; in Subsection D, after
"possessed for", deleted "sale" and added "any purpose other than personal use"; and
added Subsections F, H and I.

6-4-23. General provisions.

A. The attorney general and the secretary shall promulgate rules to effectuate the
purposes of the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978].

B. In an action brought by the state to enforce the provisions of the Tobacco Escrow
Fund Act, the state shall be entitled to recover the costs of investigation, costs of the
action and reasonable attorney fees, if the state prevails.

C. If a court determines that a person has violated a provision of the Tobacco
Escrow Fund Act, the court shall order any profits, gain, gross receipts or other benefit
from the violation to be disgorged and paid to the state treasurer for deposit in the
general fund.

D. The remedies and penalties provided in the Tobacco Escrow Fund Act are
cumulative to each other and to penalties and remedies available under other laws.

History: Laws 2003, ch. 114, § 10.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 114, § 12 contained an emergency clause and
was approved April 2, 2003.

6-4-24. Construction of act.



If a court finds that a provision of the Tobacco Escrow Fund Act [6-4-14 through 6-4-
24 NMSA 1978] and of Sections 6-4-12 and 6-4-13 NMSA 1978 conflict and cannot be
harmonized, Sections 6-4-12 and 6-4-13 NMSA 1978 shall control. If a provision of the
Tobacco Escrow Fund Act causes Sections 6-4-12 and 6-4-13 NMSA 1978 to no longer
constitute a qualifying or model statute as those terms are defined in the master
settlement agreement, that provision shall be invalid.

History: Laws 2003, ch. 114, § 11.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 114, § 12 contained an emergency clause and
was approved April 2, 2003.

6-4-24.1. Attorney general authority; audit and investigation.

The attorney general or the attorney general's authorized representative may
conduct audits and investigations of:

A. a nonparticipating tobacco product manufacturer and its importers;

B. a tobacco product manufacturer as defined in Section 6-4-12 NMSA 1978 that
became a participating manufacturer after the master settlement agreement execution
date, as defined at section ll(aa) of the master settlement agreement, and its importers;

C. exclusive distributors, retail dealers, stamping agents and wholesale dealers; and

D. persons or entities engaged in delivery sales.

History: 1978 Comp., 8 6-4-24.1, as enacted by Laws 2009, ch. 197, § 9.
ANNOTATIONS

Effective dates. — Laws 2009, ch. 197, § 26 made Laws 2009, ch. 197, § 9 effective
July 1, 2009.

6-4-24.2. Presumption.

In any action under Section 6-4-13 NMSA 1978, reports of numbers of cigarettes
stamped submitted pursuant to Subsection A of Section 6-4-21 NMSA 1978 shall be
admissible evidence and shall be presumed to state accurately the number of cigarettes
stamped during the time period by the stamping agent that submitted the report, absent
a contrary showing by the nonparticipating manufacturer or importer. Nothing in this
section shall be construed as limiting or otherwise affecting the state's right to maintain
that such reports are incorrect or do not accurately reflect a nonparticipating



manufacturer's sales in the state during the time period in question, and the
presumption shall not apply in the event that the state does so maintain.

History: 1978 Comp., 8 6-4-24.2, as enacted by Laws 2009, ch. 197, § 10.
ANNOTATIONS

Effective dates. — Laws 2009, ch. 197, 8 26 made Laws 2009, ch. 197, § 10 effective
July 1, 20009.

6-4-25. Gasoline and home heating relief fund; created.

The "gasoline and home heating relief fund" is created in the state treasury. The
fund consists of appropriations, gifts, grants and donations. Balances in the fund at the
end of a fiscal year shall not revert to the general fund. The fund is administered by the
department of finance and administration and money in the fund is subject to
appropriation by the legislature:

A. to provide gasoline price rebates to New Mexico taxpayers burdened as a result
of extremely high gasoline prices;

B. to provide economic relief, in accordance with programs existing within New
Mexico law, to New Mexico taxpayers suffering from rapidly increasing home heating
costs; and

C. for the low income home energy assistance program.

History: Laws 2005 (1st S.S.), ch. 2, § 1.
ANNOTATIONS

Cross references. — For the low income home energy assistance program, see 58-18-
5.5 NMSA 1978.

For the low income utility assistance fund, see 27-6-16 NMSA 1978.

Effective dates. — Laws 2005 (1st S.S.), ch. 2, 8 5 made Laws 2005 (1st S.S.), ch. 2,
§ 1 effective October 13, 2005.

6-4-26. Governor's contingency fund; created; purpose; audits.

The "governor's contingency fund” is created in the state treasury. The governor's
office shall administer the fund, and money in the fund shall be expended by the
governor's office to pay for expenses directly connected with obligations of the elected
office of governor. Expenditures from the fund shall be by warrant of the secretary of
finance and administration upon vouchers signed by the governor or the governor's



authorized representative. Any unexpended or unencumbered balance remaining at the
end of a fiscal year shall revert to the general fund. Money in the fund shall not be used
to pay or supplement the salary of the governor or any state employee or as perquisites
or allowances for state employees. The fund is subject to the provisions of the Audit Act
[12-6-1 through 12-6-14 NMSA 1978], the Procurement Code [13-1-28 through 13-1-
199 NMSA 1978], the Inspection of Public Records Act [Chapter 14, Article 2 NMSA
1978] and all other applicable laws and rules. The governor shall provide monthly
reports to the department of finance and administration and the legislative finance
committee about expenditures from the fund, including an itemized list of expenditures
and the balance remaining in the fund.

History: Laws 2018, ch. 27, § 1.
ANNOTATIONS

Effective dates. — Laws 2018, ch. 27, § 4 made Laws 2018, ch. 27, § 1 effective
January 1, 2019.

Applicability. — Laws 2018, ch. 27, § 3 provided that the initial audit conducted
pursuant to Laws 2018, ch. 27, 8§ 1 shall be only for expenditures occurring on or after
January 1, 2019.

ARTICLE 5
Financial Control

6-5-1. Definitions.
As used in Chapter 6, Article 5 NMSA 1978:

A. "division" means the financial control division of the department of finance and
administration;

B. "central accounting system" means the accounting system used by the division to
process and record payments, deposits and other financial transactions for state
agencies and departments;

C. "electronic" means electric, digital, magnetic, optical, electronic or similar media;

D. "local public body" means any political subdivision of the state that expends
public money from whatever source derived, including counties, county institutions,
boards, bureaus or commissions; incorporated cities, towns or villages; drainage,
conservancy, irrigation or other districts; charitable institutions for which appropriations
are made by the legislature; and every office or officer of any of the above;



E. "model accounting practices" means the accounting methods and procedures
used by the state;

F. "processing document” means a form, including supporting documents,
submitted by a state agency to the division that will be used by the division to record a
financial transaction or make payment;

G. "state agency" means any department, institution, board, bureau, commission,
district or committee of the government of the state and means every office or officer of
any of the above; and

H. "statewide accounting system network" means the central accounting system,
the central payroll system, the central treasury system and all other financial accounting
systems operated by state agencies as one system through manual or automated
interfaces.

History: 1953 Comp., 8 11-2-63, enacted by Laws 1957, ch. 252, § 1; 2003, ch. 273, §
1.

ANNOTATIONS

The 2003 amendment, effective July 1, 2003, rewrote the section by adding the
introductory paragraph and Subsections A to C and E to H and adding the Subsection D
and G designations.

DFA control over expenditures. — The articles on financial control (6-5-1 NMSA 1978
et seq.) and local government finances (6-6-1 NMSA 1978 et seq.) make it clear that the
legislature intended the department of finance and administration to have significant
control over the expenditure of public monies. Joseph E. Montoya & Assocs. v. State,
1985-NMSC-074, 103 N.M. 224, 704 P.2d 1100.

Article constitutional. — Article 5 of Chapter 6 NMSA 1978, which provides for a
change in the duties of the state auditor, is constitutional. 1957-58 Op. Att'y Gen. No.
57-77.

Retiree health care authority. — The retiree health care authority is a "state agency"
as defined in this section and is subject to the financial control laws set forth in this
article since its enabling legislation does not exempt it from the operation of these laws.
1991 Op. Att'y Gen. No. 91-06.

6-5-2. Financial control division; central system of state accounts;
accounting systems; processing documents; model accounting
practices; internal accounting controls.

A. The division shall maintain a central system of state accounts and shall devise,
formulate, approve, control and set standards for the accounting methods and



procedures of all state agencies. The division shall prescribe procedures, policies and
processing documents for use by state agencies in connection with fiscal matters and
may require reports from state agencies as may be necessary to carry out its duties and
functions. Procedures and policies issued by the division are exempt from the uniform
standards of style and format promulgated by the state commission of public records.

B. The division shall issue a manual of model accounting practices containing the
procedures and policies prescribed pursuant to Subsection A of this section and shall
annually review and, if necessary, revise and reissue the manual. State agencies shall
comply with the model accounting practices established by the division, and the
administrative head of each state agency shall ensure that the model accounting
practices are followed.

C. State agencies shall implement internal accounting controls designed to prevent
accounting errors and violations of state and federal law and rules related to financial
matters. In addition, state agencies shall implement controls to prevent the submission
of processing documents to the division that contain errors or that are for a purpose not
authorized by law.

History: 1953 Comp., 8 11-2-64, enacted by Laws 1957, ch. 252, § 2; 1977, ch. 247, §
114; 2003, ch. 273, § 2.

ANNOTATIONS

The 2003 amendment, effective July 1, 2003, substituted "processing documents;
model accounting practices; internal accounting controls" for "forms" in the section
heading; added Subsection A designation and in Subsection A, substituted "The
division" for "The financial control division of the state department of finance and
administration” at the beginning, inserted "and set standards for" following "accounts
and shall", substituted "procedures, policies and processing documents" for "forms"
following "division shall prescribe”, added the last sentence; and added Subsections B
and C.

Executive conditions on grants of capital outlay appropriations. — Executive
Order 2013-006, which requires state agencies, local public bodies and other entities to
meet criteria that exceed the conditions required under the 2013 Work New Mexico Act,
Laws 2013, ch. 226, before they can receive and use capital outlay appropriations,
violates the separation of powers mandated by Article 1ll, Section 1 of the New Mexico
Constitution. 2013 Op. Att'y Gen. No.13-03.

Authority to create working capital fund to finance central data processing
service. — The department of finance and administration has authority to set up and
maintain a working capital fund to finance the operation of a central electronic data
processing service. 1959-60 Op. Att'y Gen. No. 59-187.

6-5-2.1. Division:; additional duties.



The division shall:

A. coordinate all procedures for financial administration and financial control and
integrate them into an adequate and unified system, including the devising, prescribing
and installing of processing documents, records and procedures for state agencies;

B. collect and maintain the necessary information to produce ledgers, journals,
registers and other supporting records and analyses;

C. maintain information that adequately supports all entries in the state general
ledger;

D. verify and control state agency compliance with allotments;
E. conduct all central accounting and fiscal reporting for the state as a whole and
produce interim statewide financial reports and the state's comprehensive annual

financial statements;

F. prescribe, develop, operate and maintain a uniform statewide accounting system
network;

G. prescribe and approve the installation of any changes in the statewide
accounting system network as necessary to secure and maintain internal control and
facilitate the recording of accounting data in order to prepare reliable and meaningful
statements and reports;

H. prescribe the uniform classification of accounts to be used by state agencies;

|. operate a central payroll system;

J. perform monthly reconciliations with the balances and accounts kept by the state
treasurer and adopt and promulgate rules regarding reconciliation for state agencies;

K. prescribe and revise procedures, technigues and formats for electronic data
transmission to improve the flow of data among state agencies;

L. monitor reversion of unexpended general fund balances by September 30 of
each year,

M. promulgate rules relating to the acceptance of credit, charge and debit cards for
the payment of fees, taxes and other charges assessed by state agencies;

N. store and maintain records electronically;

O. establish, with the attorney general's approval, a procedure for electronic
signatures;



P. maintain accounts and information as necessary to show the sources of state
revenues and the purposes for which expenditures are made and provide proper
accounting controls to protect state finances;

Q. make improvements in the state's model accounting practices, systems and
procedures;

R. assist state agencies in resolving financial questions or problems;

S. have access to and authority to examine books, accounts, reports, vouchers,
correspondence files and other records, bank accounts, money and other property of a
state agency; and

T. consult with the state auditor to promote better financial statement reporting.
History: Laws 2003, ch. 273, § 9.
ANNOTATIONS

Effective dates. — Laws 2003, ch. 273, § 26 made the act effective July 1, 2003.

6-5-3. Legality and authority for proposed expenditures determined
by division and state agency; encumbering funds.

Before any vouchers or purchase orders are issued or contracts are entered into
involving the expenditure of public funds by a state agency, the authority for the
proposed expenditure shall be determined by the division and the state agency. After
the authority for the expenditure is determined, the appropriate fund shall be shown by
the division to be encumbered to the extent of the proposed expenditure. The division
may request, and the state agency shall provide, such documentation and other
information as the division deems necessary to justify the state agency's determination
of authority. The division may disapprove the proposed expenditure if it determines that
the justification is inadequate or is not substantiated by law. The division may perform,
on a statistical or stratified basis, internal pre-audit and post-audit procedures to monitor
and enforce compliance with the provisions of this section.

History: 1953 Comp., 8 11-2-65, enacted by Laws 1957, ch. 252, § 3; 1977, ch. 247, §
115; 2003, ch. 273, § 3.

ANNOTATIONS

Cross references. — For provision that New Mexico beef council is not required to
submit vouchers, purchase orders or contracts, see 77-2A-8 NMSA 1978.



The 2003 amendment, effective July 1, 2003, substituted "division and state agency"
for "financial control division" in the section heading and also in the first sentence and
added the last three sentences to the section.

Rule requiring approval of contracts officers. — The department of finance and
administration's Rule 78-2 that contracts are not effective or binding until approved by
the contracts officer derives its authority from Section 6-5-3 NMSA 1978. Joseph E.
Montoya & Assocs. v. State, 1985-NMSC-074, 103 N.M. 224, 704 P.2d 1100.

Establishment of maximum wage not authorized. — This section authorizes the
department of finance and administration to determine whether the payroll voucher is
submitted in proper form and whether the employee actually performed the services
stated therein, but does not authorize the department to establish a maximum wage or
make a determination thereon. 1957-58 Op. Att'y Gen. No. 58-52.

6-5-4. Repealed.
ANNOTATIONS
Repeals. — Laws 2003, ch. 273, § 25 repealed 6-5-4 NMSA 1978, as enacted by Laws

1957, ch. 252, § 4, relating to reports to legislature, effective July 1, 2003. For
provisions of former section, see the 2002 NMSA 1978 on NMOneSource.com.

6-5-4.1. Annual financial report.

The division shall compile a comprehensive annual financial report. To assist in the
compilation of the report, each state agency shall compile, in accordance with generally
accepted accounting principles, its financial statements on a schedule established by
the division.

History: Laws 2003, ch. 273, § 8.
ANNOTATIONS

Effective dates. — Laws 2003, ch. 273, § 26 made the act effective July 1, 2003.

6-5-5. Warrants issued by secretary; powers and duties of state
auditor regarding warrants and transfer of funds imposed upon
secretary.

All warrants upon the state treasury shall be issued by the secretary. All the powers
and duties of the state auditor relating to the issuance of warrants or the transfer of
funds are imposed upon the secretary.



History: 1953 Comp., 8 11-2-67, enacted by Laws 1957, ch. 252, 8§ 5; 1977, ch. 247, §
117.

ANNOTATIONS

Only secretary authorized to draw warrants. — Warrants drawn for the purpose of
paying per diem and traveling expenses of the legislative finance committee, and
warrants drawn to effect payment of the legislative council and legislative council's
services, should only be by the director (secretary) of the department of public finance
and administration, and not by the state auditor. 1957-58 Op. Att'y Gen. No. 57-184.

6-5-6. Determinations to be made prior to issuance of warrants.

A. No warrant upon the state treasury for the disbursement of funds shall be issued
except upon the determination of the division and the state agency that the amount of
the expenditure:

(1) does not exceed the appropriation made to the state agency; and

(2)  does not exceed the periodic allotment made to the state agency or the
unencumbered balance of funds at its disposal unless the warrant includes federal
funds that will be receipted based upon established warrant-clearing patterns.

B. The division may implement and perform internal pre-audit and post-audit
procedures to monitor and enforce compliance with the provisions of this section. The
pre-audit and post-audit procedures may be applied on a stratified or statistical basis.

C. A state agency shall determine that a proposed expenditure is for a public benefit
and purpose consistent with the related appropriation and is necessary to carry out the
statutory mission of the state agency prior to committing the state to the transaction.

History: 1953 Comp., 8 11-2-68, enacted by Laws 1957, ch. 252, § 7; 1977, ch. 247, §
118; 1993, ch. 105, § 3; 2003, ch. 273, § 4.

ANNOTATIONS

The 2003 amendment, effective July 1, 2003, added present designation Subsection A
and redesignated former Subsections A and B as Paragraphs A(1) and (2); substituted
"division and the state agency" for "financial control division" in present Subsection A,
inserted "state" preceding "agency" in Paragraphs A(1) and (2); deleted Subsection C
which read: "is for a purpose included within the appropriation or otherwise authorized
by law"; and added present Subsections B and C.

The 1993 amendment, effective June 18, 1993, added the language beginning "unless
the warrant" at the end of Subsection B.



Responsibility for determining propriety of funds to be disbursed. — The
responsibility for determining that funds to be disbursed from the state treasurer are
paid for a proper and legal purpose falls upon the department of finance and
administration and more specifically upon the division of financial control. 1961-62 Op.
Att'y Gen. No. 61-09.

Reimbursement of sheriff for payment of guard's authorized expenses. — If a
sheriff has expended his own money in payment for a guard's authorized expenses,
those expenses would therefore be legal expenses of the sheriff for which he could
properly be reimbursed. As regards the responsibility of the state auditor (secretary of
finance and administration) in determining whether this payment was proper, his
responsibility would be fulfilled by determining that a guard actually accompanied the
sheriff on the subject trip and that expenses submitted by the sheriff were properly
substantiated. 1961-62 Op. Att'y Gen. No. 61-09.

Effect of section on employee's salary. — This section could have a definite bearing
upon an employee's salary if the issuance of the salary exceeds the appropriation made
to the agency or exceeds the agency's periodic allotment or its unencumbered balance
of funds at its disposal. 1957-58 Op. Att'y Gen. No. 58-52.

6-5-7. Warrant or documentation to show fund from which payment
IS made; settlement of claims against state; account between state
and treasury.

Every warrant issued or its supporting documentation shall contain the particular
fund appropriated by law out of which it is to be paid. The division shall settle all claims
against the state payable by law out of the treasury and keep an account between the
state and the treasurer.

History: 1953 Comp., 8 11-2-69, enacted by Laws 1957, ch. 252, § 8; 1977, ch. 247, §
119; 2006, ch. 24, § 1.

ANNOTATIONS

The 2006 amendment, effective May 17, 2006, provided that funding sources shall
appear on every warrant or its supporting documentation.

6-5-8. Vouchers.

All claims for payment of public money shall be made upon a public voucher. All
public vouchers shall be in the form and contain the information required by the division.
All purchase vouchers for goods and services, other than personnel, shall be
accompanied by supporting invoices and documentation required by the division.
Vouchers for the reimbursement of public officers and employees shall have receipts
attached for all money claimed, except that travel advance or reimbursement vouchers



for claims of mileage and per diem at standard rates need not be accompanied by
receipts. All vouchers shall be certified as true and correct by the officer or employee
designated to approve payments of claims against state agencies and local public
bodies, including public schools. The division may require that payroll, travel advance,
reimbursement, refund or other vouchers be sworn to by the certifying officer or payee.
Certification may be in writing or by electronic media.

History: 1953 Comp., § 11-2-70, enacted by Laws 1963, ch. 47, § 1; 1967, ch. 92, § 1;
1977, ch. 247, § 120; 1984, ch. 29, 8§ 1; 2003, ch. 273, § 5.

ANNOTATIONS
Cross references. — For per diem and mileage rates, see 10-8-4 NMSA 1978.
For restrictions on advances to public officers or employees, see 10-8-5 NMSA 1978.

The 2003 amendment, effective July 1, 2003, substituted "All claims" for "Every claim"
at the beginning, substituted "division" for "secretary of finance and administration” in
the second and sixth sentences, substituted "personnel” for "personal” following
"services, other than", inserted "and documentation required by the division" following
"by supporting invoices", and added the last sentence.

Department may establish rules and regulations. — Within its broad powers to make
certain that state moneys are spent for authorized purposes, the department of finance
and administration may establish such rules and regulations as may be necessary to
accomplish this purpose. 1961-62 Op. Att'y Gen. No. 61-09.

Lease of office space is not rendering of service. — The leasing of office space to
state agencies does not constitute the rendering of a service within the meaning of this
section. 1965 Op. Att'y Gen. No. 65-117.

Presentation of warrants within reasonable time. — The director (secretary) of the
department of finance and administration may lawfully provide by regulation that all
agreements on behalf of the state for purchases to be made or for services to be
rendered shall be subject to the condition that any warrant issued in payment of the
claim must be presented within a reasonable period prescribed; that all vouchers
submitted as the basis for claim against public funds shall contain such stipulation; and
that all warrants to be issued on the basis of such vouchers shall contain the same
stipulation. 1957-58 Op. Att'y Gen. No. 58-05.

Sworn statement requirement superseded in practice. — So long as county
warrants are issued in accordance with this section, county officers are in compliance
with the law. The requirement of Section 4-45-1 NMSA 1978 (now repealed) that county
officials take a signed sworn statement from the payee before a warrant may be issued
has, in practice, been superseded. 1980 Op. Att'y Gen. No. 80-01.



6-5-9. Secretary may authorize state agencies to issue warrants;
secretary may except state agencies from submission of proposed
vouchers, purchase orders or contracts.

The secretary of finance and administration may, when he determines that efficiency
or economy so requires, authorize state agencies to issue warrants and except state
agencies from the requirement of prior submission of proposed vouchers, purchase
orders or contracts to the financial control division as provided in Section 6-5-3 NMSA
1978. The authorization or exception shall be made annually by the order of the
secretary in writing. The order shall state the extent of the authorization or exception
and the reasons therefore [therefor]. The department of finance and administration shall
promulgate rules providing conditions for agencies to meet before obtaining an
authorization or exception pursuant to this section. The department shall annually report
to the legislative finance committee on the authorizations and exceptions granted.

History: 1953 Comp., 8 11-2-71, enacted by Laws 1957, ch. 252, § 15; 1977, ch. 247, 8
121; 2003, ch. 273, § 6.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

The 2003 amendment, effective July 1, 2003, substituted "Section 6-5-3 NMSA 1978.
The" for "Section 11-2-65 NMSA 1953. Such" following "as provided in", inserted
"annually” following "shall be made", and added the last two sentences.

State highway engineer may sign warrants for highway department. — The
director (now secretary) of the department of finance and administration has the
authority under this section to authorize the chief highway engineer (now state highway
engineer) to sign warrants issued by the highway department. 1963-64 Op. Att'y Gen.
No. 63-60.

Written order should include a specification for surety bonds. 1963-64 Op. Att'y
Gen. No. 63-60.

6-5-9.1. Procurement card project.

The division shall design and implement a procurement card project that allows state
agencies to pay for purchases by using procurement cards. To implement the project,
the division may enter into an agreement with a procurement card issuer. The division
shall determine the limits of the project, including the number of state agencies that
participate and limitations on types of goods and services that may be eligible for
purchase through procurement cards.



History: Laws 2003, ch. 273, § 10.
ANNOTATIONS

Effective dates. — Laws 2003, ch. 273, § 26 made the act effective July 1, 2003.

6-5-10. State agency reversions; director powers; compliance with
federal rules.

A. Except as provided in Subsections B and C of this section, all unreserved
undesignated fund balances in reverting funds and accounts as reflected in the central
financial reporting and accounting system as of June 30 shall revert by September 30 to
the general fund. The division may adjust the reversion within forty-five days of release
of the audit report for that fiscal year.

B. The director of the division may modify a reversion required pursuant to
Subsection A of this section if the reversion would violate federal law or rules pertaining
to supplanting of state funds with federal funds or other applicable federal provisions.

History: Laws 1994, ch. 11, 8 1; 2001, ch. 324, § 1; 2003, ch. 273, § 7.
ANNOTATIONS

The 2003 amendment, effective July 1, 2003, deleted "and regulations" in the section
heading; in Subsection A, substituted "shall revert by September 30" for "as adjusted
shall revert" following "of June 30", substituted "The division may adjust the reversion
within forty-five" for "within ten" preceding "days of release"; in subsection B, substituted
"the division may" for "the financial control division of the department of finance and
administration may" near the beginning, substituted "law or rules" for "law rules or
regulations"” following "would violate federal”; and deleted former Subsection C which
read: "Appropriations to the human services department for medicaid payments may be
expended by the department for medicaid obligations for prior fiscal years."

The 2001 amendment, effective June 15, 2001, inserted the exception at the beginning
of Subsection A; in Subsection B, deleted the former last sentence, which read "For the
eighty-third fiscal year, the director of the financial control division may modify a
reversion pursuant to this section if the reversion would result in a financial hardship to
the state"; and added Subsection C.

6-5-11. "Annual" defined for payroll administration.

For the purpose of administering payroll for all branches of government, "annual”
means fifty-two calendar weeks.

History: 1978 Comp., 8 6-5-11, enacted by Laws 1999, ch. 24, § 1.



ARTICLE 5A
Requirements for Receiving Funds from Certain
Organizations

6-5A-1. Definitions; requirements for governmental entities that
receive funds or property from certain organizations.

A. As used in this section:

Q) "agency" means any state agency, department or board, any public
institution of higher education or public post-secondary educational institution and any
county, municipality or public school district;

(2)  "organization" means an organization that has been granted exemption
from the federal income tax by the United States commissioner of internal revenue as
an organization described in Section 501(c) of the Internal Revenue Code of 1986, as
amended or renumbered, and whose principal and authorized purpose is to
complement, contribute to and support or aid the function of or forward the purposes of
a single agency through financial support or contribution of services, goods, data or
information that help or aid the agency in carrying out its statutory purpose and goals,
including, but not limited to, the provision of scholarships to students of educational
institutions and the provision of grants to supplement ongoing research or to provide
funds for research and programs being carried out by an agency;

(3) "post-secondary educational institution" means an educational institution
designated in Article 12, Section 11 of the constitution of New Mexico and includes an
academic, vocational, technical, business, professional or other school, college or
university or other organization or person offering or purporting to offer courses,
instruction, training or education through correspondence or in person to any individual
within this state over the compulsory school attendance age, if that post-secondary
educational institution is directly supported in whole or in part by state or local taxation;
and

(4)  "transferred" means given or otherwise transferred, with or without
consideration.

B. Prior to an agency accepting property or funds that have been transferred to an
agency by an organization, the agency and the organization shall enter into a written
agreement that includes at least the following:

Q) a concise statement of the organization's purpose and of how that purpose
is supportive of the agency's statutory responsibilities and authority;



(2) provisions explicitly describing the relationship of the agency to the
organization in connection with such issues as authority, autonomy and information
sharing and reporting;

3) provisions defining the extent to which the organization may complement
and support functions that are the statutory responsibility of the agency;

(4) requirements that the organization:

(a) if its gross annual income exceeds two hundred fifty thousand dollars
($250,000), have a financial accounting system considered adequate under customarily
and currently accepted accounting standards and that the financial affairs of the
organization be audited annually in accordance with generally accepted governmental
auditing standards by an independent professional auditor who would be required to
furnish to the agency copies of the annual audit, which, exclusive of any lists of donors
or donations, shall be a public record, and to make the associated working papers
available to the agency for review upon its written request for a period of three years
after the audit report date; or

(b) if its gross annual income is two hundred fifty thousand dollars ($250,000)
or less, file a statement with the agency in the form of a balance sheet showing the
assets of the organization, its liabilities, its income, classified by general source, and its
expenditures, classified by object;

(5)  aprovision requiring that any funds or property transferred to the agency
by the organization be considered subject to all state laws and regulations governing
the disbursement and administration of public funds and public property, except to the
extent of any specific conditions of the transfer that are acceptable to the agency and do
not require actions that are punishable as crimes under state law;

(6)  a provision stating that the agency has reviewed the bylaws of the
organization and found them acceptable and a provision requiring that the organization
furnish copies of the bylaws to the agency;

(7)  aprovision requiring specification of the consideration that the agency
received from the organization for any agency services provided in support of the
organization; and

(8) a provision requiring the application by the organization of the standard
described in Section 6-8-10 NMSA 1978 as the standard for evaluating investments of
the organization.

C. The written agreement required by Subsection B of this section is not required for
each transfer but is a precondition of an agency's acceptance of any transfers. The
agreement may be amended by mutual written agreement of the agency and the
organization.



D. Nothing in this section subjects an organization to the provisions of the Open
Meetings Act [Chapter 10, Article 15 NMSA 1978] or makes its records, other than the
annual audit required under this section, public records within the purview of Section 14-
2-1 NMSA 1978.

History: Laws 1992, ch. 27, 8 1; 2011, ch. 174, § 1.
ANNOTATIONS

Cross references. — For Section 501(c) of the Internal Revenue Code of 1986, see 26
U.S.C. § 501(c).

The 2011 amendment, effective June 17, 2011, in Subsection B, increased the
threshold amount of gross annual income that subjects an organization to the
requirement that it have an adequate financial accounting system and that it be audited
annually from one hundred thousand dollars to two hundred fifty thousand dollars; and
changed the threshold amount of gross annual income that subjects an organization to
the requirement that it file a balance sheet with the recipient agency from one hundred
thousand dollars to two hundred fifty thousand dollars.

ARTICLE 6
Local Government Finances

6-6-1. Definitions.

"Local public body" means every political subdivision of the state that expends public
money from whatever source derived, including counties, county institutions, boards,
bureaus or commissions; incorporated cities, towns or villages; drainage, conservancy,
irrigation or other districts; charitable institutions for which an appropriation is made by
the legislature; and every office or officer of any of the above. "Local public body" does
not include a mutual domestic water consumers association, a land grant, an
incorporated municipality or a special district with an annual revenue, exclusive of
capital outlay funds, federal or private grants or capital outlay funds disbursed directly
by an administrating agency, of less than fifty thousand dollars ($50,000), nor county,
municipal, consolidated, union or rural school districts and their officers or irrigation
districts organized under Sections 73-10-1 through 73-10-47 NMSA 1978.

History: 1953 Comp., § 11-2-56, enacted by Laws 1957, ch. 250, § 1; 1961, ch. 207, §
1; 2009, ch. 283, § 1; 2017, ch. 146, 8 1.

ANNOTATIONS
Compiler’s notes. — Senate Bill 222, enacted by the Fifty-Third Legislature, First

Session, 2017, was vetoed by the governor on March 15, 2017. Pursuant to the First
Judicial District Court’s decision in State ex rel. New Mexico Legislative Council v.



Honorable Susana Martinez, Governor of the State of New Mexico et al., D-101-CV-
2017-01550, and affirmed by S.Ct. Order No. S-1-SC-36731, on April 25, 2018, which
held that Article 1V, Section 22 of the New Mexico Constitution requires that objections
must accompany a returned bill, Senate Bill 222 was chaptered into law by the
Secretary of State.

The 2017 amendment, effective July 1, 2017, raised the threshold for being exempt
from the definition of "local public body"; in the first sentence, after "including”, deleted
"but not limited to"; and in the second sentence, after "of less", changed "then" to "than",
and deleted "ten thousand dollars ($10,000)" and added "fifty thousand dollars
($50,000)".

The 2009 amendment, effective July 1, 2010, in the second sentence, between "does
not include" and "county, municipal”, added new language and changed the statutory
reference from Sections 75-23-1 through 75-23-45 NMSA 1978 to Sections 73-10-1
through 73-10-47 NMSA 1978.

DFA control over expenditures. — The articles on financial control (Section 6-5-1
NMSA 1978 et seq.) and local government finances (Section 6-6-1 NMSA 1978 et seq.)
make it clear that the legislature intended the department of finance and administration
to have significant control over the expenditure of public monies. Joseph E. Montoya &
Assocs. v. State, 1985-NMSC-074, 103 N.M. 224, 704 P.2d 1100.

Validity of 6-6-1 to 6-6-6 NMSA 1978. — Sections 6-6-1 to 6-6-6 NMSA 1978
constitute an independent statute, the meaning of which is reasonably clear from an
examination of the statute itself, and it does not constitute "blind legislation" prohibited
by the constitution. 1957-58 Op. Att'y Gen. No. 58-85.

The middle Rio Grande conservancy district is a "local public body" as defined by
this section. 1959-60 Op. Att'y Gen. No. 60-209.

6-6-2. Local government division; powers and duties.

The local government division of the department of finance and administration has
the power and duty in relation to local public bodies to:

A. require each local public body to furnish and file with the division, on or before
June 1 of each year, a proposed budget for the next fiscal year;

B. examine each proposed budget and, on or before July 1 of each year, approve
and certify to each local public body an operating budget for use pending approval of a
final budget;

C. hold public hearings on proposed budgets;



D. make corrections, revisions and amendments to the proposed budgets as may
be necessary to meet the requirements of law;

E. certify a final budget for each local public body to the appropriate governing body
prior to the first Monday in September of each year. The budgets, when approved, are
binding upon all tax officials of the state;

F. require periodic financial reports, at least quarterly, of local public bodies. The
reports shall contain the pertinent details regarding applications for federal money or
federal grants-in-aid or regarding federal money or federal grants-in-aid received,
including details of programs, matching funds, personnel requirements, salary
provisions and program numbers, as indicated in the catalog of federal domestic
assistance, of the federal funds applied for and of those received;

G. notify the secretary of finance and administration if a municipality or county has
failed to submit two consecutive financial reports required by Subsection F of this
section;

H. upon the approval of the secretary of finance and administration, authorize the
transfer of funds from one budget item to another when the transfer is requested and a
need exists meriting the transfer and the transfer is not prohibited by law. In case of a
need necessitating the expenditure for an item not provided for in the budget, upon
approval of the secretary of finance and administration, the budget may be revised to
authorize the expenditures;

I. with written approval of the secretary of finance and administration, increase the
total budget of any local public body in the event the local public body undertakes an
activity, service, project or construction program that was not contemplated at the time
the final budget was adopted and approved and which activity, service, project or
construction program will produce sufficient revenue to cover the increase in the budget
or the local public body has surplus funds on hand not necessary to meet the
expenditures provided for in the budget with which to cover the increase in the budget;
provided, however, that the attorney general shall review legal questions identified by
the secretary arising in connection with such budget increase requests;

J. supervise the disbursement of funds to the end that expenditures will not be
made in excess of budgeted items or for items not budgeted and that there will not be
illegal expenditures;

K. prescribe the form for all budgets, books, records and accounts for local public
bodies; and

L. with the approval of the secretary of finance and administration, make rules
relating to budgets, records, reports, handling and disbursement of public funds or in
any manner relating to the financial affairs of the local public bodies.



History: 1953 Comp., 8§ 11-2-57, enacted by Laws 1957, ch. 250, § 2; 1976 (S.S.), ch.
28,8 1; 1977, ch. 247, 8 112; 1987, ch. 261, § 1; 2003, ch. 273, § 11; 2011, ch. 106, §
2.

ANNOTATIONS

The 2011 amendment, effective July 1, 2012, required the local government division to
notify the secretary of finance and administration if a municipality or a county failed to
submit two consecutive financial reports.

The 2003 amendment, effective July 1, 2003, in Subsection F, inserted "at least
guarterly" following "financial reports”, deleted "but not limited to" following "grants-in-aid
received, including"; inserted "exists" following "and a need" in Subsection G; and
deleted "and regulations"” following "rules" in Subsection K.

City may spend revenues where approval should have been granted. — Where a
city properly meets the standards set out in Subsection H of this section and approval
by the attorney general and the department of finance and administration should be
granted, the city will not be precluded from using the revenues in question. Apodaca v.
Wilson, 1974-NMSC-071, 86 N.M. 516, 525 P.2d 876 (decided under prior law).

City bound by budget resolution requesting approval. — Where a home-rule city
passes a budget resolution which, by its very terms, requests approval of the attorney
general and the department of finance and administration under Subsection H of this
section, the city is bound by its own resolution in requesting such approval, and cannot
later contend that it may act without regard to state approval. Apodaca v. Wilson, 1974-
NMSC-071, 86 N.M. 516, 525 P.2d 876 (decided prior to 1987 amendment).

Local government division may suspend public hearing on proposed budget at
any time for good cause. 1961-62 Op. Att'y Gen. No. 61-77.

Prorating of funds when insufficient funds available for payment of salaries. —
Where funds are not available for the payment of salaries, the Bateman Act (Sections 6-
6-11 and 6-6-13 to 6-6-18 NMSA 1978) requires that available funds be distributed pro
rata to the elected county officials so long as they last. The local government division
cannot use the guise of forcing a large line item figure in a budget to justify cutting of
salaries. 1961-62 Op. Att'y Gen. No. 61-77.

Budget line transfer authorized where clerical error results in budget line deficit.
— Where a clerical error results in a budget line deficit, an authorized budget line
transfer may be accomplished by the director (secretary) of the department of finance
and administration with or without request of the local authorities. 1969 Op. Att'y Gen.
No. 69-09.

Division has authority to correct, revise and amend local budgets. — The local
government division of the department of finance and administration has the authority



under this section to correct, revise and amend the budget of a subdivision of a state
and to certify a final budget prior to the first Monday in September of each year. 1969
Op. Att'y Gen. No. 69-09.

Local agency may not maintain separate account where county treasurer is
agency's disbursing agent. — Where the county treasurer is the disbursing agent for
normal transactions handled by a local county civil defense agency, the latter may not
maintain a separate checking account for public funds of such agency. 1965 Op. Att'y
Gen. No. 65-51.

Division may not substitute its judgment for that of local officials. — Subsection D
of this section, giving the local government division the power to make corrections,
revisions and amendments to proposed budgets, does not give that division a bludgeon
to be held over the governing board of a local body to force them to exercise their
discretion in accordance with the views of the officials in control of the department of
finance and administration. The amount of money deemed necessary to repair a court
house should be left to the exercise of sound discretion by the board of county
commissioners. A line item within a budget for repair of the court house is not such an
expenditure as is necessary to meet the requirements of law within the meaning of
Subsection D of this section, insofar as fixing the amount necessary is concerned. The
local government division cannot arbitrarily force the board of county commissioners to
establish a line item in a budget at a sum which, in the judgment of the board of county
commissioners, is excessive to meet the needs of that item. As a consequence thereto,
the local government division does not have the power to order suspension of all
disbursements by a county merely because the county has not provided a sum of
money for a line item which the local government division feels is necessary. 1961-62
Op. Att'y Gen. No. 61-77.

6-6-3. Local public bodies; duties.
Every local public body shall:

A. keep all the books, records and accounts in their respective offices in the form
prescribed by the local government division;

B. make all reports as may be required by the local government division; and
C. conform to the rules and regulations adopted by the local government division.

History: 1953 Comp., 8 11-2-58, enacted by Laws 1957, ch. 250, § 3; 1977, ch. 247, §
113.

ANNOTATIONS



Conservancy districts subject to provisions of 6-6-1 to 6-6-6 NMSA 1978. —
Conservancy districts, as characterized by 73-14-3 NMSA 1978, are subject to the
provisions of 6-6-1 to 6-6-6 NMSA 1978. 1957-58 Op. Att'y Gen. No. 58-51.

6-6-4. Local government division; research and survey; report to
governor and legislature.

The local government division shall have the power, authority and responsibility to
engage in research, conduct surveys and examine the operation and activities,
including but not limited to the purchasing practices, of local public bodies, submitting to
the governor and the legislature and local public bodies measures to secure greater
administrative efficiency and economy, to minimize the duplication of activities, and to
effect a better organization and consolidation of functions among local public bodies.

History: 1953 Comp., 8 11-2-59, enacted by Laws 1957, ch. 250, § 4; 1975, ch. 164, §
1.

6-6-4.1. Local government division; additional duties; occupancy
tax quarterly reports.

The local government division of the department of finance and administration shall
promulgate rules and regulations that require the governing body of any municipality or
county imposing and collecting an occupancy tax pursuant to the Lodgers' Tax Act [3-
38-13 NMSA 1978] to report to the division on a quarterly basis any expenditure of
occupancy tax funds pursuant to Sections 3-38-15 and 3-38-21 NMSA 1978.

History: Laws 1996, ch. 58, § 11.
6-6-5. Record of approved budget.

Upon receipt of any budget approved by the local government division, the local
public body shall cause such budget to be made a part of the minutes of such body.

History: 1953 Comp., 8 11-2-60, enacted by Laws 1957, ch. 250, 8§ 5.

6-6-6. Approved budgets; claims or warrants in excess of budget;
liability.

When any budget for a local public body has been approved and received by a local
public body, it is binding upon all officials and governing authorities, and no governing
authority or official shall allow or approve claims in excess thereof, and no official shall
pay any check or warrant in excess thereof, and the allowances or claims or checks or
warrants so allowed or paid shall be a liability against the officials so allowing or paying
those claims or checks or warrants, and recovery for the excess amounts so allowed or
paid may be had against the bondsmen of those officials.



History: 1953 Comp., § 11-2-61, enacted by Laws 1957, ch. 250, § 6; 2001, ch. 147, §
3.

ANNOTATIONS

The 2001 amendment, effective June 15, 2001, inserted "check or" preceding "warrant"
and inserted "checks or" preceding "warrants" in two places.

6-6-7. [Limitation on county expenditures during year official's term
expires; exceptions.]

It shall be unlawful for the board of county commissioners, the county clerk or any
other county official authorized to make purchases to disburse, expend or obligate any
sum in excess of fifty per centum of the approved budget for the fiscal year during which
the terms of office of any such official will expire; provided, however, that expendtiures
or [expenditures for] election expense, record books, necessary office equipment and
fuel shall be excepted from the provisions of this act [6-6-7, 6-6-9, and 6-6-10 NMSA
1978]. In the event it may be deemed advisable or advantageous to contract for fuel for
the entire year, proper precaution must be exercised that a sufficient supply of fuel will
be on hand and available for the needs of the incoming officials, or an amount equal to
the sum by which one-half the budget item has been exceeded.

History: 1941 Comp., 8 7-602, enacted by Laws 1941, ch. 190, § 1; 1953 Comp., § 11-
6-1.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For destruction of documentary evidence of extinguished debt,
see 6-10-62 NMSA 1978.

Legislature intended this section to apply to each fund and item of the budget.
1955-56 Op. Att'y Gen. No. 56-6551.

County clerk's duties ministerial. — The duties of a county clerk with respect to fiscal
matters are ministerial. 1979 Op. Att'y Gen. No. 79-33.

County clerk not responsible for disbursement of funds. — Legal responsibility for
disbursement of public funds vested in board of county commissioners does not extend
to county clerks. 1979 Op. Att'y Gen. No. 79-33.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 C.J.S. Counties § 201; 79 C.J.S.
Schools and School Districts § 325.



6-6-8. Repealed.
ANNOTATIONS

Repeals. — Laws 1979, ch. 54, § 1 repealed 6-6-8 NMSA 1978, relating to a limitation
on county school expenditures during the fiscal year in which the superintendent's term
expires.

6-6-9. [Limitation on municipal expenditures during year officials’
terms expire.]

It shall be unlawful for the governing board or council of any city, town or village in
the state of New Mexico to disburse, expend or contract for the expenditure of more
than the proportionate share of the fiscal year budget during any fiscal year in which the
terms of office of such officials will expire, as the number of months such officials are in
office bears to the entire fiscal year.

History: 1941 Comp., § 7-604, enacted by Laws 1941, ch. 190, § 3; 1953 Comp., § 11-
6-3.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64A C.J.S. Municipal Corporations 88
1582, 1583.

6-6-10. Violation of expense limit; penalty.

Any member of any board of county commissioners, or of any local school board, or
of any governing board or council of any municipality, or any other official who shall
violate the provisions of Sections 6-6-7 through 6-6-10 NMSA 1978 [6-6-7, 6-6-9 and 6-
6-10 NMSA 1978] shall be deemed guilty of a misdemeanor, and upon conviction
thereof shall be punished by a fine of not more than five hundred dollars ($500) or by
imprisonment for not more than six months or both [and] upon conviction under the
section the position shall be declared vacant. Any official whose duty it is to allow claims
and issue warrants therefor, who issues warrants or evidences of indebtedness contrary
to the provisions of Sections 6-6-7 through 6-6-10 NMSA 1978 [6-6-7, 6-6-9 and 6-6-10
NMSA 1978] shall be liable to his respective county, school district or municipality for
such violations and recovery may be made against the bondsmen of such official.

History: 1941 Comp., 8 7-606, enacted by Laws 1941, ch. 190, 8 5; 1953 Comp., § 11-
6-5; 1979, ch. 335, § 1.



ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For penalty for misusing public funds, see 6-10-40 and 6-10-52
NMSA 1978.

Compiler's notes. — Section 6-6-8 NMSA 1978, referred to in both the first and second
sentences, was repealed in 1979.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63C Am. Jur. 2d Public Officers and
Employees §8 287 to 290.

67 C.J.S. Officers and Public Employees 88 225, 242.

6-6-11. Yearly expenditures limited to income; Bateman Act.

It is unlawful for any board of county commissioners, municipal governing body or
any local school board, for any purpose whatever to become indebted or contract any
debts of any kind or nature whatsoever during any current year which, at the end of
such current year, is not and cannot then be paid out of the money actually collected
and belonging to that current year, and any indebtedness for any current year which is
not paid and cannot be paid, as above provided for, is void. Any officer of any county,
municipality, school district or local school board, who shall issue any certificate or other
form of approval of indebtedness separate from the account filed in the first place or
who shall at any time use the fund belonging to any current year for any other purpose
than paying the current expenses of that year, or who shall violate any of the provisions
of this section, is guilty of a misdemeanor.

History: Laws 1897, ch. 42, § 15; C.L. 1897, § 299; Code 1915, § 1227; C.S. 1929, §
33-4241; 1941 Comp., 8 7-607; 1953 Comp., § 11-6-6; Laws 1968, ch. 72, 8 7.

ANNOTATIONS

Cross references. — For budgets of local public bodies, see 6-6-2 to 6-6-6 NMSA
1978.

Compiler's notes. — The Bateman Act, which provided for funding the floating
indebtedness of counties, boards of education, municipal corporations and school
districts, was enacted by Laws 1897, ch. 42. Only the presently operative portions
thereof, 88 15 to 21 (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978), were retained in the
1915 Code and subsequent compilations.

l. GENERAL CONSIDERATION.



Bateman Act not repealed by later enactments. — The Bateman Act (6-6-11 and 6-
6-13 to 6-6-18 NMSA 1978) was not repealed by § 1339, 1915 Code (since repealed)
relating to tax levies for judgments for current expenses. James v. Board of Comm'rs,
1918-NMSC-106, 24 N.M. 509, 174 P. 1001.

The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) was not repealed by Laws
1915, ch. 12 (since repealed) which fixed salaries for county officers. James v. Board of
Comm'rs, 1918-NMSC-106, 24 N.M. 509, 174 P. 1001.

The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978), limiting county expenses
to current funds, was not repealed by a statute permitting levy of taxes for judgments for
current expenses. Optic Publ'g Co. v. Board of Comm'rs, 1921-NMSC-088, 27 N.M.
371,202 P. 124.

The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) was not repealed by Acts
1919, ch. 16 (since repealed), providing for the payment of salaries of county officers.
Baca v. Board of Comm'rs, 1924-NMSC-073, 30 N.M. 163, 231 P. 637.

Purpose. — The purpose of the Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA
1978) is to prevent counties and municipalities from contracting debts they are not able
to pay. Treloar v. County of Chaves, 2001-NMSC-074, 130 N.M. 794, 32 P.3d 803, cert.
denied, 131 N.M. 64, 33 P.3d 284 (2001).

Intent of Bateman Act. — The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978)
was designed to require municipalities to live within their annual incomes. City of Hobbs
v. State ex rel. Reynolds, 1970-NMSC-133, 82 N.M. 102, 476 P.2d 500.

Policy adopted by legislature. — The legislature adopted as a policy the plan that
counties and other municipal subdivisions should be compelled to limit their expenses to
their respective incomes, and that their debts insofar as they exceeded such income
should be void, except for the purposes of entitling the creditor to his pro rata of moneys
coming in from deferred taxes. Johnston v. Board of Cnty. Comm'rs, 1904-NMSC-018,
12 N.M. 237, 78 P. 43.

This statute does not exempt villages. Campbell v. Village of Green Tree, 1955-
NMSC-030, 59 N.M. 255, 282 P.2d 1101.

Il. APPLICABILITY.

Bateman Act applicable to debts for necessities. — The Bateman Act (6-6-11 and 6-
6-13 to 6-6-18 NMSA 1978) applies to debts created for necessities such as water and
lights for use at a courthouse or others which may be arbitrarily placed against a county,
as well as those of voluntary creation. Santa Fe Water & Light Co. v. Santa Fe Cnty.,
1924-NMSC-028, 29 N.M. 538, 224 P. 402.



County indebtedness for publication of delinquent tax list. — Indebtedness
incurred by county for publication of delinquent tax list is within the provisions and
limitations of the Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978). Sena v.
Board of Comm'rs, 1921-NMSC-094, 27 N.M. 461, 202 P. 984.

Inapplicable to indebtedness to state. — The Bateman Act (Sections 6-6-11 and 6-6-
13 to 6-6-18 NMSA 1978) does not apply to indebtedness to the state. State ex rel.
Wilson v. Board of Cnty. Comm'rs, 1957-NMSC-005, 62 N.M. 137, 306 P.2d 259; State
v. Board of Cnty. Comm'rs, 1928-NMSC-026, 33 N.M. 340, 267 P. 72.

Contracts for services of attorney. — The Bateman Act (6-6-11 and 6-6-13 to 6-6-18
NMSA 1978) does not apply to contracts for services of an attorney. An attorney
rendering services is entitled to payment from taxes collected that year, but not used,
and in the next tax levy, if necessary. Neal v. Board of Educ., 1935-NMSC-093, 40 N.M.
13,52 P.2d 614.

Bateman Act not applicable to special funds. — The Bateman Act (6-6-11 and 6-6-
13 to 6-6-18 NMSA 1978) has no application to special funds created for special
purposes. San Juan Water Comm'n v. Taxpayers & Water Users of San Juan Cnty.,
1993-NMSC-050, 116 N.M. 106, 860 P.2d 748.

Special funds for special services. — If a special fund for a special purpose is
created, the Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) is not applicable.
City of Hobbs v. State ex rel. Reynolds, 1970-NMSC-133, 82 N.M. 102, 476 P.2d 500.

Il. EXPENDITURES AND INDEBTEDNESS.

Special fund available to pay contract. — The Bateman Act (6-6-11 and 6-6-13 to 6-
6-18 NMSA 1978)was not applicable to defeat a physician's claim for monies due
following the termination of his employment with a county hospital since the county's
setting aside several million dollars for contingencies from the sale of the hospital
created a special fund from which the claim could be paid. Treloar v. County of Chaves,
2001-NMCA-074, 130 N.M. 794, 32 P.3d 803, cert. denied, 131 N.M. 64, 33 P.3d 284.

Joint powers agreement to fund water acquisition. — A joint powers agreement
entered in to with the U.S. bureau of reclamation pursuant to the Joint Powers
Agreement Act was intended to create a specific general fund funded by a specific mill
levy to pay for the acquisition of water rights and thus did not violate the Bateman Act
(6-6-11 and 6-6-13 to 6-6-18 NMSA 1978). San Juan Water Comm'n v. Taxpayers &
Water Users of San Juan Cnty., 1993-NMSC-050, 116 N.M. 106, 860 P.2d 748.

Terminated physician's claim against county hospital. — The Bateman Act (6-6-11
and 6-6-13 to 6-6-18 NMSA 1978) did not defeat a physician’s claim for monies
allegedly due following the involuntary termination of his employment with a county
hospital since there was no indication that, if the hospital had continued as a county
hospital, it would not have been able to pay the severance payments out of the funds it



collected in the year the physician’s services were terminated. Treloar v. County of
Chaves, 2001-NMCA-074,130 N.M. 794, 32 P.3d 803, cert. denied, 131 N.M. 64, 33
P.3d 284.

Bateman Act does not excuse payment of debts which could have been paid. —
The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) makes void debts which
are not and cannot be paid, but where the debt was not paid, although it could have
been paid, the statute is not applicable. Cathey v. City of Hobbs, 1973-NMSC-042, 85
N.M. 1, 508 P.2d 1298.

Payments for water supply financed by water charges sufficient to meet
payments not general obligations. — Where a municipality enacts an ordinance to
obtain, supplement and pay for its water supply and to adopt and enforce water charges
sufficient to meet the required payments, such payments are not general obligations or
indebtednesses within the meaning of any constitutional or statutory provisions. City of
Hobbs v. State ex rel. Reynolds, 1970-NMSC-133, 82 N.M. 102, 476 P.2d 500.

Materials for school district are direct charge item for which only that district is
liable. — Obligation to pay for roofing material sold to county board of education as
agent for a particular school district is a direct charge item for which only the district for
which it is allocated is liable, and even then is recoverable only in the event that current
revenues sufficient in amount to pay the bill are collected. McAtee v. Gutierrez, 1944-
NMSC-001, 48 N.M. 100, 146 P.2d 315.

Limitation on funds from which judgments may be paid. — A judgment rendered in
one year for fees, salaries or perquisites of an officer for a preceding year cannot be
paid out of any funds except the taxes collected for the current year in which the
services are rendered or the fees and perquisites become due. Territory ex rel. Adair v.
Beall, 1904-NMSC-007, 12 N.M. 131, 75 P. 38.

Irregular issuance of certificates of indebtedness. — An irregular issue of
certificates of indebtedness far exceeding anticipated proceeds of tax levy for the year
does not show conscious wrongdoing preventing certificate holders from proceeding
against the buildings for the erection of which the certificates were issued. Shaw v.
Board of Educ., 1934-NMSC-031, 38 N.M. 298, 31 P.2d 993.

City indebtedness for swimming pool construction over two-year period. —
Indebtedness incurred for swimming pool construction over two-year period is void by
reason of the provisions of this section. McMurtry v. City of Raton, 1959-NMSC-096, 66
N.M. 277, 347 P.2d 168.

City employees may not recover back wages under invalid minimum wage
ordinance. — A city has no authority to delegate to the state labor commissioner power
to establish minimum wages for city employees, and city employees may not recover
wages for past years that would have been payable under such an invalid standard.
Adams v. City of Albuquerque, 1957-NMSC-006, 62 N.M. 208, 307 P.2d 792.



V. PLEADING AND PRACTICE.

Answer. — In action for mandamus to compel levy of tax to satisfy judgment, the
respondents, relying on the alleged fact that the town's certificates of indebtedness were
issued for current indebtedness, should have raised the issue by answer, instead of
demurring to alternative writ of mandamus. State ex rel. Chesher v. Beall, 1937-NMSC-
079, 41 N.M. 652, 73 P.2d 329.

Availability of mandamus. — If previous special levies produced a sufficient amount to
satisfy a judgment against a town, and portions thereof were unlawfully diverted to other
purposes, the Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) would not bar
application for mandamus to compel a new levy. State ex rel. Chesher v. Beall, 1937-
NMSC-079, 41 N.M. 652, 73 P.2d 329.

Constitutional questions. — In a mandamus proceeding to compel levy of a tax to pay
a judgment, in absence of evidence to show that combined tax rate for state and local
purposes would exceed the constitutional limitation, no constitutional question is
presented, for neither the statutory limitation nor the prohibitions of the Bateman Act (6-
6-11 and 6-6-13 to 6-6-18 NMSA 1978) will shield the county from a forced levy to
satisfy a tort judgment, and the holder of such judgment is entitled to mandamus against
the state tax commission to approve levy of taxes for its payment. State ex rel. Martin v.
Harris, 1941-NMSC-032, 45 N.M. 335, 115 P.2d 80.

Allegation of violation of Bateman Act held premature. — Prior to approval by the
state engineer of a municipality's applications to appropriate underground water, it is
premature to allege that a contract involving a municipal water supply violates the
Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978). City of Hobbs v. State ex rel.
Reynolds, 1970-NMSC-133, 82 N.M. 102, 476 P.2d 500.

Where a municipality files applications with the state engineer to appropriate
underground water, only if such applications are approved will any type of purchase
financing be required and only subsequent to such approval could the amount of the
obligation be ascertainable, in which event such financing might be accomplished by
means which would satisfy the requisites of either 3-27-5 NMSA 1978 or this section.
City of Hobbs v. State ex rel. Reynolds, 1970-NMSC-133, 82 N.M. 102, 476 P.2d 500.

Exhaustion of current funds is defense. — This section does not permit the rendition
of a judgment against a county for current expenses where the complaint shows on its
face that the claim on which judgment is sought has been allowed by the county
commissioners, and the payment denied or refused for want of funds. Optic Publ'g Co.
v. Board of Comm'rs, 1921-NMSC-088, 27 N.M. 371, 202 P. 124.

Insufficient funds defense. — No judgment can be rendered against a county on a
claim for current indebtedness arising out of the publication of the delinquent tax list
where such claim has been presented and allowed, and payment thereon refused or



denied on account of insufficient funds with which to pay it. Sena v. Board of Comm'rs,
1921-NMSC-094, 27 N.M. 461, 202 P. 984.

Insufficient funds defense not applicable where due to unlawful diversion of
funds. — A county creditor whose claim cannot be paid because of exhaustion of
appropriate fund of the current year must bear the loss, except for his right to participate
with other creditors in subsequent collections of revenue belonging to that year; but
such exhaustion is no defense if it was due to an unlawful diversion. Las Vegas Indep.
Publ'g Co. v. Board of Cnty. Comm'rs, 1931-NMSC-033, 35 N.M. 486, 1 P.2d 564.

Bateman Act not defense where funds from special tax levy diverted to other
purposes. — The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) is no
defense to an action to recover judgment on certificates of indebtedness issued by a
county in anticipation of the collection of a special tax levy, and payable from the
proceeds of that levy, where the levy produced sufficient funds to pay the certificates,
but the funds were diverted to other purposes. Capital City Bank v. Board of Comm'rs,
1921-NMSC-112, 27 N.M. 541, 203 P. 535.

Violation of Bateman Act must be pleaded and proved. — A violation of the
Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) in the employment of teachers
for a municipal school is a defensive matter which must be pleaded and proved in an
action for breach of contract for discharge of a teacher. Landers v. Board of Educ.,
1941-NMSC-039, 45 N.M. 446, 116 P.2d 690.

Pleading affirmative defense of violation of act. — The Bateman Act (Sections 6-6-
11 and 6-6-13 to 6-6-18 NMSA 1978) is an affirmative defense which must be pleaded
and proven with the burden upon the party asserting it to so prove its application. Where
city had not shown that required funds were unavailable at the time that resolution in
guestion was duly passed by the city council to pay for the contractual services of the
plaintiff, the act was not applicable. National Civil Serv. League v. City of Santa Fe, 370
F. Supp. 1128 (D.N.M. 1973).

Burden of proof of applicability of Act. — A party relying upon the Bateman Act (6-6-
11 and 6-6-13 to 6-6-18 NMSA 1978) has the burden of pleading and proving its
application. McAtee v. Gutierrez, 1944-NMSC-001, 48 N.M. 100, 146 P.2d 315.

Development agreements. — A home rule municipality has the authority to enter into a
contract with a private developer in order to facilitate the construction of retail business
establishments, which contract provides for the reimbursement or forgiveness of impact
fees, so long as the reimbursement comes from a special fund dedicated for that special
purpose. 2002 Op. Att'y Gen. No. 02-02.

Contract for salary during second year of contract term. — A contract between a
local school board and a school administrator may provide for a specific salary during
the second year of the contract term without violating the Bateman Act (6-6-11 and 6-6-
13 to 6-6-18 NMSA 1978) but only if the board commits funds from the fiscal year of



contracting to pay the salaries for both years and funds from any other fiscal year are
not necessary to pay the salaries. 1988 Op. Att'y Gen. No. 88-55.

Contract paying monthly sum for 25 years. — A contract that would pay a contractor
a certain sum each month for the next 25 years for privately operating a prison violates
the Bateman Act, (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978), in that it presently
obligates unconditional future payments of money for future services to be rendered.
1983 Op. Att'y Gen. No. 83-05.

Contracts for school yearbooks which extend beyond current year. — Since the
money for school yearbooks is not collected except for the current year, it is a violation
of the Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) for a school district to
continue with contracts for their publication which extend beyond the current year. 1969
Op. Att'y Gen. No. 69-17.

Long-term leases. — The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978)
does not prohibit a school district from entering into long-term leases. 1968 Op. Att'y
Gen. No. 68-23.

Contracts, as well as actual indebtedness, are covered by this section. — The
prohibition of this section relates not only to becoming indebted, but also to the
contracting of debts which are not or cannot be paid out of money actually collected and
belonging to the current year. 1965 Op. Att'y Gen. No. 65-53.

Collections not payable on indebtedness of another year. A municipal corporation
may not pay from funds of the current fiscal year several old accounts payable, even
though current funds are sufficient to pay such obligations. 1957-58 Op. Att'y Gen. No.
58-41.

Date of abandonment of project determines year in which obligation payable. —
Where a contract for engineering was made in 1954 and formal abandonment of the
project was made in 1956, the town could make payment out of current funds for these
services, as the act of abandonment created the obligation to pay for the services under
the terms of the contract. 1955-56 Op. Att'y Gen. No. 56-6535.

Vacation time for county employees cannot be accumulated beyond current year
and be paid for out of the succeeding year's budget. County officers and employees are
entitled to a lawful vacation period, but if they waive the same and elect to work during
their vacation period, they may not be paid an additional amount for such work. 1955-56
Op. Att'y Gen. No. 55-6121.

Indebtedness to federal government. — The Bateman Act (6-6-11 and 6-6-13 to 6-6-
18 NMSA 1978) does not apply to an indebtedness of a municipality to the federal
government. 1955-56 Op. Att'y Gen. No. 56-6483.



Contract prohibited if not payable in current year. — This section prohibits a county
board of education from entering into a contract which cannot be paid out of the money
actually collected and belonging to that current year. 1955-56 Op. Att'y Gen. No. 56-
6443.

Later collections for current year may be distributed pro rata among creditors. —
County obligations must be paid from revenues available for year or be null and void
except that moneys collected later belonging to such year may be distributed pro rata
among creditors. 1937-38 Op. Att'y Gen. No. 37-1705.

Reduction of salaries of deputy county officers. — The board of county
commissioners of a second class county has no authority to reduce salaries of deputy
county officers below amount provided by law, especially where full amount of such
salaries for year was duly budgeted, although all county officers have to bear pro rata
reduction in order to limit expenditures of year to its income. 1937-38 Op. Att'y Gen. No.
37-1649.

Failure by county commission to levy tax to pay interest on school district bonds.
— A school district cannot borrow money to pay interest on its bonds, which were
issued validly, when county commissioners fail to levy tax for such purpose, and one
district cannot loan money to another for such purpose out of moneys in its sinking fund.
1931-32 Op. Att'y Gen. No. 31-81.

Collections for particular current year may be applied on indebtedness for that
year, regardless of when such collections are made. 1931-32 Op. Att'y Gen. No. 32-
383.

Collections not payable on indebtedness of another year. — Collections made
during any current year, for such year, cannot be applied on indebtedness for another
year. 1931-32 Op. Att'y Gen. No. 32-383.

County board of education may borrow money to pay warrants of school teachers
to avoid the necessity of discounting the warrants. 1921-22 Op. Att'y Gen. No. 21-2785.

School expenditures. — The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978)
applies to school expenditures as well as to all others. 1921-22 Op. Att'y Gen. No. 21-
3186.

Warrants limited by tax levy and not by amount of money actually collected. — A

county board of education may lawfully issue warrants to the amount of the levy for the

year in which said warrants are issued, and they are not limited to the amount of money
actually collected. 1919-20 Op. Att'y Gen. No. 19-2430.

Money need not be on hand when warrants issued if warrants limited to current
year funds. — School district warrants may be approved, even though the funds may



not be on hand to meet them, provided the warrants so drawn will not run beyond what
can be paid from the funds of the current year. 1915-16 Op. Att'y Gen. No. 15-1505.

Floating indebtedness prohibited. — There can be no outstanding floating
indebtedness in excess of current revenue collections for the same year under the
Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978). 1912-13 Op. Att'y Gen. No. 13-
1137.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 594; 68 Am. Jur. 2d Schools § 101.

Power of municipality or other governmental body to issue refunding bonds to retire
obligation in respect of which the creation and maintenance of a sinking fund by taxation
is required, 157 A.L.R. 794.

Bond issue in excess of amount permitted by law, validity of within authorized debt, tax
or voted limit, 175 A.L.R. 823.

20 C.J.S. Counties § 188; 64 C.J.S. Municipal Corporations § 1846; 79 C.J.S. Schools
and School Districts 8 325; 87 C.J.S. Towns § 113.

6-6-12. Exemptions from Bateman Act.

Insurance contracts not exceeding five years, joint projects between two or more
local public bodies not exceeding five years, lease-purchase agreements, lease
agreements, contracts providing for the operation or provision and operation of a jail by
or with another local public body or by an independent contractor entered into by a local
public body set out in Section 6-6-11 NMSA 1978 and guaranteed energy savings
contracts and installment payment contracts or lease-purchase agreements pursuant to
guaranteed energy savings contracts are exempt from the provisions of Section 6-6-11
NMSA 1978, and such contracts, lease-purchase agreements, lease agreements and
jail contracts are declared not to constitute the creation of debt.

History: 1953 Comp., 8 11-6-6.1, enacted by Laws 1968, ch. 72, § 8; 1984, ch. 22, § 2;
1993, ch. 231, § 11; 1999, ch. 198, § 1.

ANNOTATIONS

The 1999 amendment, effective June 18, 1999, inserted "joint projects between two or
more local public bodies not exceeding five years" following "five years" and inserted
"by or with another local public body or" following “jail".

Lease-sale. — If an option price required to be paid by a county is nominal or
nonexistent, a purported lease may be treated as a sale, creating the type of future
economic commitment that requires the arrangement be approved by the voters,



pursuant to N.M. Const., art. I1X, 8 10. Montano v. Gabaldon, 1989-NMSC-001, 108
N.M. 94, 766 P.2d 1328.

Municipalities may enter into long-term lease agreements and lease purchase
agreements without violating the provisions of the Bateman Act (6-6-11 and 6-6-13 to 6-
6-18 NMSA 1978). 1969 Op. Att'y Gen. No. 69-39.

Lease purchase agreements. — In spite of the language of this section, certain lease
purchase agreements may constitute the creation of debt within N.M. Const., art. IX, 88
10, 11 and 12. 1969 Op. Att'y Gen. No. 69-39.

The purchase of school yearbooks does not fall within any of the exceptions
provided in this section. 1969 Op. Att'y Gen. No. 69-17.

Lease purchase agreements binding on future councils. — Although a municipality
may not earmark receipts of the future so that these receipts will go to the payment of
the amount due each year under a lease purchase agreement, nevertheless, such
agreements are binding on future councils and mayors of municipalities. 1969 Op. Att'y
Gen. No. 69-39.

6-6-13. Salaries to be prorated.

All fees, salaries and perquisites of officers of counties, municipalities, boards of
education, school districts and all other officers shall be reduced if there is an
insufficient collection of money with which to pay them as provided by law for their
services in any current year so that there is no violation of the provisions of law as to
incurring indebtedness for any current year over and above the money actually
collected for that current year.

History: Laws 1897, ch. 42, 8 16; C.L. 1897, § 300; Code 1915, § 1228; C.S. 1929, §
33-4242; 1941 Comp., § 7-608; 1953 Comp., § 11-6-7; Laws 1968, ch. 69, § 3.

ANNOTATIONS

Available salary fund to be apportioned among officers and creditors. — The
Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) applies to officers and creditors
alike, and the available salary fund should be apportioned pro rata among all as the law
directs if, when supplemented by the current expense fund, there is a deficiency. Taylor
v. Board of Comm'rs, 1940-NMSC-064, 44 N.M. 605, 107 P.2d 121.

Restrictions on payment of judgment. — A judgment rendered in one year for fees,
salaries or perquisites of an officer for a preceding year cannot be paid out of any funds
except the taxes collected for the year in which the services are rendered or the fees
and perquisites become due. Territory ex rel. Adair v. Beall, 1904-NMSC-007, 12 N.M.
131, 75 P. 38.



6-6-14. [Insufficient funds; prorating salaries and claims;
preference for expense of boarding prisoners.]

In the event that there is an insufficient amount of money collected during any
current year with which to pay for the services, fees and salaries of the several officers
mentioned in Section 6-6-13 NMSA 1978, then and in that event the said officers and all
creditors shall receive in full payment of their respective claims each his pro rata share
of the money collected, and the payment of said pro rata part shall be made quarterly
between all officers and creditors and in the event of an insufficient amount of money to
pay in full for any one quarter the officers and creditors remaining unpaid shall not be
paid that amount until the salaries and expenses of the next succeeding quarter or
guarters shall have been paid, and in the event all the officers and creditors of any one
guarter shall have been paid in full and there then remains any money for the current
year, the same shall then be distributed pro rata among the said officers and creditors:
provided, that all the actual expenses for boarding county prisoners shall be paid in full
befor [before] any bill, fees or salaries are paid and before any pro rata is made, and
such expenses may be paid at the expiration of each and every quarter.

History: Laws 1897, ch. 42, 8§ 17; C.L. 1897, § 301; Laws 1901, ch. 36, § 1; Code 1915,
8§ 1229; C.S. 1929, § 33-4243; 1941 Comp., 8 7-609; 1953 Comp., § 11-6-8.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Applicability of section. — The limitation of this section applies to debts created for
necessities such as water and lights for use at a courthouse or others which may be
arbitrarily placed against a county, as well as those of voluntary creation. Santa Fe
Water & Light Co. v. Santa Fe Cnty., 1924-NMSC-028, 29 N.M. 538, 224 P. 402.

Judgment may not be rendered where complaint shows funds not available to
pay claim. — Section 6-6-11 NMSA 1978 does not permit the rendition of a judgment
against a county for current expenses, where the complaint showed on its face that the
claim on which the judgment was sought had been allowed by the county
commissioners, and payment was denied or refused because there were no funds for
the payment of the claim. Optic Publ'g Co. v. Board of Comm'rs, 1921-NMSC-088, 27
N.M. 371, 202 P. 124.

Payment of county officer's salary for half year. — A county officer's salary for a half
year should be paid in full if there is a balance sufficient to cover it. Territory ex rel.
Clancy v. Board of Cnty. Comm'rs, 1905-NMSC-013, 13 N.M. 89, 79 P. 709.

Available salary fund to be apportioned pro rata among all. — The available salary
fund should be apportioned pro rata among all as the law directs, if, when



supplemented by the current expense fund, there is a deficiency. Taylor v. Board of
Comm'rs, 1940-NMSC-064, 44 N.M. 605, 107 P.2d 121.

Outstanding warrants may be paid only from money allocated for year in which
contracted. — Outstanding town warrants, if valid, are to be paid by the money
allocated for such expenses of the year for which contracted. Warrants for the current
year, if funds are insufficient, should be paid pro rata. 1912-13 Op. Att'y Gen. No. 13-
1001.

Law reviews. — For article, "Prisoners Are People,” see 10 Nat. Resources J. 869
(2970).

6-6-15. [Void indebtedness; payment from later collections;
disposition of surplus.]

The void indebtedness mentioned in Section 6-6-11 NMSA 1978 shall remain valid
to the extent and for the sole purpose of receiving any money which may afterwards be
collected and belongs to the current year when they were contracted, and the collection
thereof, when made, shall be distributed pro rata among the creditors having the void
indebtedness, and in the event all of the valid and void indebtedness of any current year
are paid in full and there is money for that current year remaining, the sum shall be
converted into the fund for the next succeeding current year.

History: Laws 1897, ch. 42, § 18; C.L. 1897, § 302; Code 1915, § 1230; C.S. 1929, §
33-4244; 1941 Comp., 8 7-610; 1953 Comp., § 11-6-9.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Debts exceeding income for year are void. — The legislature adopted as a policy the
plan that counties and other municipal subdivisions should be compelled to limit their
expenses to their respective incomes, and that their debts, insofar as they exceeded
such income, should be void, except for the purposes of entitling the creditor to his pro
rata of moneys coming in from deferred taxes. Johnston v. Board of Comm'rs, 1904-
NMSC-018, 12 N.M. 237, 78 P. 43.

Recovery limited to pro rata share. — Where the Bateman Act (6-6-11 and 6-6-13 to
6-6-18 NMSA 1978) applies, the contractor's recovery is limited to his pro rata share
with other creditors of any sums unexpended for the fiscal year and remaining in the
general fund or subsequently collected and belonging to that current year. McMurtry v.
City of Raton, 1958-NMSC-062, 64 N.M. 117, 325 P.2d 707 (1958), aff'd, 66 N.M. 277,
347 P.2d 168.



Judgment cannot be rendered against county when claim not paid due to
insufficient funds. — No judgment can be rendered against a county on a claim for
current indebtedness arising out of the publication of the delinquent tax list where such
claim has been presented and allowed, and payment thereon refused or denied on
account of insufficient funds. Sena v. Board of Comm'rs, 1921-NMSC-094, 27 N.M. 461,
202 P. 984.

Exhaustion of funds no defense when due to unlawful diversion. — A county
creditor whose claim cannot be paid because of exhaustion of appropriate fund of the
current year must bear the loss, except for his right to participate with other creditors in
subsequent collections of revenue belonging to that year; but such exhaustion is no
defense if it was due to an unlawful diversion. Las Vegas Indep. Publ'g Co. v. Board of
Cnty. Comm'rs, 1931-NMSC-033, 35 N.M. 486, 1 P.2d 564.

Excess income received by public service company owned by city may be used
to pay indebtedness. — When a public service company owes its existence to a
municipal ordinance and operates thereunder and the city is the beneficial owner of all
its stock which is held by a trustee, and the city, directly or indirectly, controls the activity
of the trustee, such income as is collected in a year over and above outstanding bond
obligations may be used to pay off void indebtedness. McMurtry v. City of Raton, 1959-
NMSC-096, 66 N.M. 277, 347 P.2d 168.

Reduction of salary of deputy county clerk held improper. — Where board of
county commissioners reduced the salary of the deputy county clerk when it was
confronted with a shortage of funds, instead of resorting to the current expense fund or
prorating the funds available as the statute requires in case of insufficiency of current
expense fund, and there were sufficient funds on hand collected from delinquent taxes
to satisfy all claims payable therefrom for the respective years during which the deputy's
salary was reduced, he was entitled to be paid. Taylor v. Board of Comm'rs, 1940-
NMSC-064, 44 N.M. 605, 107 P.2d 121.

6-6-16. [Appealed claims; payment.]

In the event any claimant, during any current year, should appeal from the board of
county commissioners, as provided for by law, from the amount allowed him by such
board, the commissioners, in making their quarterly payments as above-provided for,
shall estimate and allow such claimant the amount allowed him, and in the event the
court should allow such claimant a larger sum than was allowed him by the board of
county commissioners the amount so allowed by the court shall be considered and paid
as above-provided for at the next quarterly settlement after such decision of the court.

History: Laws 1897, ch. 42, § 19; C.L. 1897, § 303; Code 1915, § 1231; C.S. 1929, §
33-4245; 1941 Comp., 8 7-611; 1953 Comp., § 11-6-10.

ANNOTATIONS



Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For appeal from board of county commissioners, see 4-45-5
NMSA 1978.

Judgment can be satisfied only out of funds collected for year in which accrued.
— A judgment on appeal from a disallowance by the commissioners of a claim of a
county officer for fees, services or perquisites can be satisfied only out of taxes
collected for the year in which accrued. Territory ex rel. Adair v. Beall, 1904-NMSC-007,
12 N.M. 131, 75 P. 38.

6-6-17. [Current year same as fiscal year.]

The current year for the purpose of Sections 6-6-11, 6-6-13 to 6-6-16 NMSA 1978
inclusive shall be construed to mean the fiscal year as defined in Section 6-10-1 NMSA
1978.

History: Laws 1897, ch. 42, § 20; C.L. 1897, § 304; Code 1915, § 1232; C.S. 1929, §
33-4246; Laws 1939, ch. 56, § 1; 1941 Comp., 8§ 7-612; 1953 Comp., § 11-6-11.

ANNOTATIONS

Bracketed material. — The bracketed material in the catchline was inserted by the
compiler and is not part of the law.

6-6-18. Current year; disposition of funds.

All money collected from the tax schedule of any one year for county purposes or
that should have been collected for that year for that purpose, whether it was placed on
the tax schedule or not, except money collected for that year from assessments made
for some special purpose and except for money deposited pursuant to the provisions of
Section 6-6-19 NMSA 1978, shall constitute the fund for the current year.

History: Laws 1897, ch. 42, 8§ 21; C.L. 1897, § 305; Code 1915, § 1233; C.S. 1929, §
33-4247; 1941 Comp., 8 7-613; 1953 Comp., § 11-6-12; Laws 1989, ch. 276, § 2.

ANNOTATIONS

Cibola county entitled to federal "payment in lieu of taxes". — Cibola county,
created in 1981 from the western portion of Valencia county, was entitled to a portion of
the "payment in lieu of taxes" paid by the federal government to Valencia county to
compensate the local governmental unit for loss of tax revenues from certain tax-
exempt federal lands ("entitlement lands") located within local governmental
boundaries. Board of Cnty. Comm'rs v. Board of Cnty. Comm'rs, 1986-NMSC-081, 105
N.M. 44, 728 P.2d 454.



School fund. — Money collected by taxes for school purposes constitutes a fund for
schools for the current year. 1912-13 Op. Att'y Gen. No. 14-1307.

Indebtedness of several years for water or sewerage facilities not affected. — The
Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) does not apply to the creation
of an indebtedness for water or sewerage facilities for municipalities to cover a period of
several years. 1921-22 Op. Att'y Gen. No. 20-2456.

6-6-19. Local government permanent fund.

A. The local governing body of a county or municipality may by ordinance establish
a local government permanent fund and a local government income fund.

B. The local government permanent fund shall constitute a fund in the treasury of
the county or municipality into which may be deposited at the end of a fiscal year an
amount of the unappropriated general fund surplus. The amount that may be deposited
into the local government permanent fund is any portion of the unappropriated general
fund surplus that is in excess of fifty percent of the prior fiscal year's budget of the
county or municipality. Money in the permanent fund may be appropriated or expended
only pursuant to approval of the voters of the county or municipality as provided in
Subsection E of this section.

C. Money in the local government permanent fund may be invested by the local
board of finance for the county or municipality in the types of investments specified in
Section 6-10-10 NMSA 1978 and as specified in Sections 6-10-36 and 6-10-44 NMSA
1978, except as provided in Paragraph (2) of Subsection D of this section. Earnings
from the investment of the permanent fund shall be deposited in the local government
income fund in the treasury of the county or municipality. Money in the income fund may
be budgeted and appropriated by the local governing body for expenditure for any
purpose of the county or municipality or may be deposited in the permanent fund.

D. Investment authority for a local government permanent fund shall be as follows:

(2) if the fund is less than forty million dollars ($40,000,000), it shall be
invested as other funds of the local government; and

(2)  if the fund is forty million dollars ($40,000,000) or over, it may be invested
as funds of class A counties are invested and, if the fund is managed by an investment
advisor that is registered with the federal securities and exchange commission and that
currently manages assets with a value of at least five hundred million dollars
($500,000,000), the fund may also be invested in the following:

(a) corporate debt securities, provided that: 1) the total amount invested in
securities issued by the same corporation or related corporate affiliates shall not exceed
five percent of the market value of the permanent fund; 2) the securities shall be
denominated in United States currency; 3) the securities shall be rated AA- or higher by



a nationally recognized statistical rating organization; 4) the final maturity of the
securities may not exceed five years; and 5) the total amount invested pursuant to this
subparagraph and Subparagraph (b) of this paragraph in the aggregate shall not
exceed thirty percent of the market value of the permanent fund;

(b) commercial paper, provided that: 1) the total amount invested in securities
issued by the same corporation or related corporate affiliates shall not exceed five
percent of the market value of the permanent fund; 2) the securities shall be
denominated in United States currency; 3) the securities shall be rated in the highest
rating category by a nationally recognized statistical rating organization; 4) the final
maturity of the securities may not exceed two hundred seventy days; and 5) the total
amount invested pursuant to this subparagraph and Subparagraph (a) of this paragraph
in the aggregate shall not exceed thirty percent of the market value of the permanent
fund; and

(c) asset-backed securities, mortgage-backed securities, collateralized
mortgage obligations or commercial mortgage-backed securities, provided that: 1) the
total amount invested pursuant to this subparagraph shall not exceed five percent of the
market value of the permanent fund; 2) the securities shall be denominated in United
States currency; 3) the securities shall be rated AAA by a nationally recognized
statistical rating organization; and 4) the final stated maturity of the securities may not
exceed ten years.

E. The governing body of a county or municipality may adopt a resolution calling for
an election on the question of expenditure of any amount of the local government
permanent fund for a specified county or municipal purpose. The election shall be held
within sixty days after the action of the governing body. The election shall be called,
conducted, counted and canvassed substantially in the manner provided by law for
general elections within the county or special municipal elections under the Local
Election Act [Chapter 1, Article 22 NMSA 1978]. If a majority of the registered voters of
the county or municipality voting on the question votes for the expenditure of a specified
amount of the local government permanent fund for a specified county or municipal
purpose, then that amount of money shall be available for appropriation and
expenditure by the county or municipality for that purpose. If a majority of the registered
voters of the county or municipality voting on the question votes against the expenditure
of a specified amount of the local government permanent fund for a specified county or
municipal purpose, then money in the local government permanent fund shall not be
expended or appropriated for that purpose. Following an election at which the question
was not approved, the question shall not again be submitted to the voters of that county
or municipality within one year of the date of that election.

History: 1978 Comp., § 6-6-19, enacted by Laws 1989, ch. 276, § 3; 2003, ch. 84, § 1;
2011, ch. 133, 8 1; 2018, ch. 79, § 74.

ANNOTATIONS



The 2018 amendment, effective July 1, 2018, provided that elections on the question of
expenditure of any amount of the local government permanent fund for a specified
county or municipal purpose shall be called, conducted, counted and canvassed
substantially in the manner provided by law for general elections within the county or
special municipal elections under the Local Election Act, and made technical and
conforming changes; and in Subsection E, after "municipal elections under the", deleted
"Municipal Election Code" and added "Local Election Act".

Temporary provisions. — Laws 2018, ch. 79, 8 174 provided that references in law to
the Municipal Election Code and to the School Election Law shall be deemed to be
references to the Local Election Act.

The 2011 amendment, effective June 17, 2011, in Subsection D, increased the value of
a permanent fund that must be invested as other funds of the local government are
invested from less than ten million dollars to less than forty million dollars; increased the
minimum size of a permanent fund that may be invested as funds of class A counties
are invested from ten million dollars or more to forty million dollars or more; and
authorized the investment of permanent funds that may be invested as funds of class A
counties are invested in corporate debt securities, commercial paper, and asset-backed
securities and mortgage-backed or collateralized obligations if the fund is managed by a
registered investment advisor.

The 2003 amendment, effective June 20, 2003 in Subsection C substituted "in the
types of investments" for "as" following "county or municipality” near the middle,
substituted "Section" for "Sections" preceding "6-10-10", and inserted "NMSA 1978 and
as specified in Sections" following "6-10-10" near the middle; and added present
Subsection D and redesignated former Subsection D as present Subsection E.

6-6-20. Municipal post-employment life insurance benefits trust.

A. A municipal post-employment life insurance benefits trust may be established,
maintained and used by a municipal treasurer with the advice and consent of the
municipal board of finance.

B. The municipality's contributions to the municipal post-employment life insurance
benefits trust shall be irrevocable, and the money in the trust shall be dedicated
exclusively to funding post-employment life insurance benefits pursuant to the
provisions of the trust established by the municipal treasurer.

C. Money in a municipal post-employment life insurance benefits trust shall be
invested pursuant to the Uniform Prudent Investor Act [45-7-601 through 45-7-612
NMSA 1978] and the provisions of this section. Earnings and income from investment of
money in the trust shall be credited to the trust.



D. The municipal treasurer shall serve as the trustee and may use the services of a
trust company to manage the investment of money in the municipal post-employment
life insurance benefits trust.

E. As used in this section:

(1)  "municipal post-employment life insurance benefits trust” means an
investment fund established, maintained and used by a municipality exclusively for the
purposes permitted by this act; and

(2)  "trust company" means an individual or a company, corporation, firm,
partnership, state-chartered bank, national bank or other legal entity that provides
investment services pursuant to the Trust Company Act [Chapter 58, Article 9 NMSA
1978] and that agrees to adhere to the provisions of the Uniform Prudent Investor Act.
History: Laws 2017, ch. 14, 8 1.

ANNOTATIONS
Effective dates. — Laws 2017, ch. 14 contained no effective date provision, but,

pursuant to N.M. Const., art. IV, 8 23, was effective June 16, 2017, 90 days after the
adjournment of the legislature.

ARTICLE 6A
Leasehold Community Assistance

6-6A-1. Short title.

This act [Chapter 6, Article 6A NMSA 1978] may be referred to as the "Leasehold
Community Assistance Act".

History: Laws 1985, ch. 214, § 1.
6-6A-2. Definition.

As used in the Leasehold Community Assistance Act, "leasehold community” means
a community which:

A. is located on an Indian pueblo on lands leased from that pueblo;
B. is chartered by the pueblo;

C. has a mayor-council form of government; and



D. contains lands leased from the pueblo which, together with improvements, has a
net property tax valuation of at least five million dollars ($5,000,000).

History: Laws 1985, ch. 214, § 2.

6-6A-3. Leasehold community assistance fund; creation; dispositon
[disposition].

A. There is created in the state treasury the "leasehold community assistance fund”.
The purpose of the fund is to provide leasehold communities with assistance in meeting
their operating budgets.

B. The leasehold community assistance fund shall be administered by the local
government division of the department of finance and administration. The division shall
determine the funds the leasehold community is eligible to receive from the fund by
calculating the amount of money a municipality of similar size receives under all
appropriate state laws. Such sources shall include but not be limited to:

(1)  property tax levies;

(2)  the law enforcement protection fund;
(3) the small cities assistance fund;

(4) the fire protection fund;

(5)  gross receipts distribution;

(6) gasoline tax distributions;

(7)  cigarette tax distributions; and

(8) motor vehicle fees distributions.

C. Prior to receiving any assistance from the leasehold community assistance fund,
the governing body of the community shall agree to be bound by such rules and
regulations promulgated by the local government division of the department of finance
and administration. That division has the power and duty in relation to leasehold

communities to:

Q) require each leasehold community to furnish and file with the division, on
or before June 1, of each year, a proposed budget for the next fiscal year;

(2) examine each proposed budget and, on or before July 1 of each year,
approve and certify to each leasehold community an operating budget for use pending
approval of a final budget;



3) hold public hearings on proposed budgets;

4) make corrections, revisions and amendments to the proposed budgets as
may be necessary to meet the requirements of law;

(5) certify a final budget for each leasehold community to the appropriate
governing body prior to the first Monday in September of each year. The budgets, when
approved, are binding upon all tax officials of the state;

(6) require periodic financial reports of leasehold communities. The reports
shall contain the pertinent details regarding applications for federal money or federal
grants-in-aid or regarding federal money or federal grants-in-aid received, including but
not limited to details of programs, matching funds, personnel requirements, salary
provisions and program numbers, as indicated in the catalog of federal domestic
assistance, of the federal funds applied for and of those received;

(7)  with written approval of the secretary of finance and administration and the
attorney general, increase the total budget of any leasehold community in the event the
leasehold community undertakes an activity, service, project or construction program
which was not contemplated at the time the final budget was adopted and approved and
which activity, service, project or construction program will produce sufficient revenue to
cover the increase in the budget or the leasehold community has surplus funds on hand
not necessary to meet the expenditures provided for in the budget with which to cover
the increase in the budget;

(8)  supervise the disbursement of funds to the end that expenditures will not
be made in excess of budgeted items or for items not budgeted and that there will not
be illegal expenditures;

(9) prescribe the form for all budgets, books, records and accounts for
leasehold communities; and

(10) with the approval of the secretary of finance and administration, make
rules and regulations relating to budgets, records, reports, handling and disbursement
of public funds or in any manner relating to the financial affairs of the leasehold
communities.

History: Laws 1985, ch. 214, § 3.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Investment of leasehold community funds. — Because leasehold communities are
not local public bodies or political subdivisions of the state, they are subject to the rules



and oversight of the department of finance and administration only if they accept
leasehold community assistance funds under the Leasehold Community Assistance Act,
6-6A-1 NMSA 1978 et seq., and if the department develops valid rules governing
deposits and investment instruments pursuant to the department’s authority under the
act. Unless the department develops rules governing deposits and investment
instruments, leasehold communities are not subject to the restrictions of 6-10-10, 6-10-
36 and 6-10-44 NMSA 1978. 2013 Op. Att'y Gen. No. 13-01.

6-6A-4. Leasehold communities; duties.
Every leasehold community shall:

A. keep all the books, records and accounts in their respective offices in the form
prescribed by the local government division;

B. submit to an audit of its books upon request of the local government division;
C. make all reports as may be required by the local government division; and
D. conform to the rules and regulations adopted by the local government division.
History: Laws 1985, ch. 214, § 4.
ANNOTATIONS

Cross references. — For local government division, see 9-6-3 NMSA 1978.

6-6A-5. Inclusion of leasehold community assistance fund in the
local government division's annual budget.

The local government division shall calculate the amount of funds to which all
leasehold communities are entitled as provided in Subsection B of Section 3 [6-6A-3B
NMSA 1978] of the Leasehold Community Assistance Act and shall include that amount
in the division's annual budget in the general appropriation act. These budgeted funds
shall be used to replenish annually the money available for distribution from the
leasehold community assistance fund.

History: Laws 1985, ch. 214, § 5.

ARTICLE 7
Disaster Relief

6-7-1. Recompiled.



ANNOTATIONS

Recompilations. — Laws 2005, ch. 22, § 4 recompiled former 6-7-1 NMSA 1978 as
12-11-23 NMSA 1978, effective July 1, 2005.

6-7-2. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2005, ch. 22, § 4 recompiled former 6-7-2 NMSA 1978 as
12-11-24 NMSA 1978, effective July 1, 2005.

6-7-3. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2005, ch. 22, § 4 recompiled former 6-7-3 NMSA 1978 as
12-11-25 NMSA 1978, effective July 1, 2005.

ARTICLE 8
Investment of Public Money

6-8-1. Definitions.

As used in Chapter 6, Article 8 NMSA 1978:

A. "council" means the state investment council;

B. "department" means the department of finance and administration;

C. "land grant permanent funds" means the permanent school fund established
pursuant to the provisions of Article 12, Section 2 of the constitution of New Mexico and
all other permanent funds derived from lands granted or confirmed to the state by the
act of congress of June 20, 1910, entitled "An act to enable the people of New Mexico
to form a constitution and state government and be admitted into the union on an equal

footing with the original states”;

D. "permanent funds" means the land grant permanent funds, severance tax
permanent fund, tobacco settlement permanent fund and water trust fund;

E. "secretary” means the secretary of finance and administration;

F. "severance tax permanent fund" means the fund established pursuant to the
provisions of Article 8, Section 10 of the constitution of New Mexico;



G. "tobacco settlement permanent fund” means the fund established pursuant to the
provisions of Section 6-4-9 NMSA 1978; and

H. "water trust fund"” means the fund established pursuant to the provisions of
Article 16, Section 6 of the constitution of New Mexico.

History: 1953 Comp., 8 11-2-8.4, enacted by Laws 1957, ch. 179, 8 1; 1977, ch. 247, §
5; 1983, ch. 301, § 11; 1983, ch. 306, § 1; 1997, ch. 135, § 1; 1997, ch. 183, § 1; 2015,
ch. 95, 8§ 1.

ANNOTATIONS
The 2015 amendment, effective June 19, 2015, amended certain definitions relating to
public finances and the investment of public money; deleted Subsections A, B and C;
redesignated Subsection D as Subsection A; and added new Subsections B through H.
The second 1997 amendment, effective on the date the United States congress
consents to amendments of N.M. Const., art. VIII, 8 10 and article XllI, 88 2, 4 and 7,
approved at the 1996 general election, effected the same changes in the section as the
first 1997 amendment. The United States Congress approved the constitutional
amendments in P.L. 105-37, 111 Stat. 1113, the New Mexico Statehood and Enabling
Act Amendments of 1997, approved August 7, 1997.
The first 1997 amendment, effective April 9, 1997, substituted "Chapter 6, Article 8" for
"Sections 6-8-1 through 6-8-16" in the introductory language and substituted "land grant
permanent funds" for "permanent fund" in Subsection C.

The restrictions specified in this article are valid and constitutional. 1957-58 Op.
Att'y Gen. No. 58-10.

6-8-2. State investment council.
A. There is created a "state investment council”. The council shall be composed of:
(1) the governor,
(2)  the state treasurer;
(3) the commissioner of public lands;
(4) the secretary;

(5) the chief financial officer of a state institution of higher education
appointed by the governor with the advice and consent of the senate;



(6) four members appointed by the New Mexico legislative council with the
advice and consent of the senate; provided that no more than two members shall be
members of the same political party; and

(7)  two members appointed by the governor with the advice and consent of
the senate.

B. The chair of the council shall be the governor, and the vice chair shall be
selected by the council. All actions of the council shall be by majority vote, and a
majority of the members shall constitute a quorum.

C. Members of the council appointed pursuant to Paragraphs (6) and (7) of
Subsection A of this section shall be reimbursed per diem and mileage pursuant to the
provisions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978].

History: 1953 Comp., § 11-2-8.5, enacted by Laws 1957, ch. 179, § 2; 1977, ch. 247, §
96; 1979, ch. 273, 8 1; 1981, ch. 264, 8§ 1; 1983, ch. 306, § 2; 2010, ch. 14, § 1.

ANNOTATIONS

The 2010 amendment, effective March 1, 2010, in Subsection A, deleted "three public
members appointed by the governor with the advice and consent of the senate”; deleted
"the state investment officer; and"; and added Paragraphs (6) and (7); in Subsection B,
in the first sentence, after "governor"”, added the remainder of the sentence; and in the
second sentence, after "majority vote, and", deleted "at least three members appointed
pursuant to Subsections E and G of this section must be present to" and added "a
majority of the members shall"; and in Subsection C, after "appointed pursuant to",
added "Paragraphs (6) and (7) of" and after "Subsection”, changed "E" to "A".

Temporary provisions. — Laws 2010, ch. 14, 8§ 8 provided:

A. On March 1, 2010, the state investment officer is no longer a member of the state
investment council.

B. On the effective date of this act, the three public members serving on the state
investment council the day before the effective date of this act are no longer members
of the state investment council.

C. Within thirty days of the effective date of the act, four members shall be
appointed to the state investment council by the New Mexico legislative council
pursuant to Paragraph (6) of Subsection A of Section 6-8-2 NMSA 1978 and shall serve
on an interim basis until confirmed by the senate.

D. Within thirty days of the effective date of this act, two members shall be
appointed to the state investment council by the governor pursuant to Paragraph (7) of



Subsection A of Section 6-8-2 NMSA 1978 and shall serve on an interim basis until
confirmed by the senate.

E. The four members appointed pursuant to Subsection C of this section and the
two members appointed pursuant to Subsection D of this section shall, by lot, determine
the initial terms of office for each position so that one position will be for a term of one
year, one position will be for a term of two years, two positions will be for terms of three
years, one position will be for a term of four years and one position will be for a tem of
five years. Thereafter, the terms shall be for five years.

State investment council is an arm of the state. State ex rel. Nat. Educ. Assn. of
N.M. v. Austin, 671 F. Supp. 2d 1249 (D.N.M. 2009).

Powers and rights of council limited to those granted by constitution and statute.
— The investment council is a creature of statute, being unknown at common law, and
has only those powers and rights granted to it by the constitution and legislative
enactment. 1961-62 Op. Att'y Gen. No. 61-49.

Members of council are public employees, not officers. — The constitutional
provisions relative to the investment council do not explicitly provide for the term of the
position created, the method of appointment or the specific duties of the position. These
matters are left to the legislature, acting within its powers subject to constitutional
restrictions. Accordingly, members of the investment council are public employees and
not public officers. 1957-58 Op. Att'y Gen. No. 58-10.

6-8-3. Council terms and qualifications.

A. Members of the council appointed pursuant to Paragraphs (6) and (7) of
Subsection A of Section 6-8-2 NMSA 1978, with the advice and consent of the senate,
shall serve for staggered terms of five years. Members of the council shall serve until
their successors are appointed and have qualified.

B. The members of the council appointed pursuant to Paragraphs (6) and (7) of
Subsection A of Section 6-8-2 NMSA 1978 shall be qualified by competence and no
less than ten years' experience in the field of investment management, investment risk
management, corporate governance, investment accounting or finance. A member of
the council shall not have had any contracts to do business with the council, the
investment office, the office of the state treasurer, the educational retirement board, the
public employees retirement association, the New Mexico finance authority or the state
board of finance for a period of two calendar years prior to the person's appointment to
the council and shall not enter into any contracts to do business with any of the named
state agencies or instrumentalities for a period of two calendar years after the end of the
term for which the member was appointed. Members of the council and officers and
employees of the council shall be governed by the provisions of the Governmental
Conduct Act [Chapter 10, Article 16 NMSA 1978]. Nothing in this section or in the
Governmental Conduct Act shall be construed as prohibiting an officer of a financial



institution from participating as a member of the council in setting general policies of the
council, nor shall any provision of the Governmental Conduct Act prohibit the council or
the state treasurer from depositing funds under the jurisdiction of the council in any
financial institution. A council member shall not hold an office or employment in a
political party.

C. The member appointed pursuant to Paragraph (5) of Subsection A of Section 6-
8-2 NMSA 1978 shall serve at the pleasure of the governor. A member of the council
appointed pursuant to Paragraphs (6) and (7) of Subsection A of Section 6-8-2 NMSA
1978 may be removed from the council by the appointing person or entity, for failure to
attend three consecutive meetings or other cause, in the manner provided for removal
of members of boards of regents under Article 12, Section 13 of the constitution of New
Mexico. A vacancy in the membership of the council occurring other than by expiration
of term shall be filled in the same manner as the original appointment but for the
unexpired term only.

History: 1953 Comp., 8 11-2-8.6, enacted by Laws 1957, ch. 179, 8§ 3; 1981, ch. 264, §
2; 1983, ch. 306, § 3; 2010, ch. 14, § 2; 2015, ch. 95, § 2.

ANNOTATIONS

The 2015 amendment, effective June 19, 2015, expanded the qualification
requirements for members of the state investment council; and in Subsection B, after
"field of investment”, added "management, investment risk management, corporate
governance, investment accounting”, and after "business with the", deleted "state
investment".

The 2010 amendment, effective March 1, 2010, in Subsection A, in the first sentence,
after "council appointed”, deleted "by the governor” and added "pursuant to Paragraphs
(6) and (7) of Subsection A of Section 6-8-2 NMSA 1978"; in Subsection B, in the first
sentence, after "appointed pursuant to", added "Paragraphs (6) and (7) of"; after
"Subsection"”, changed "E" to "A"; and after "qualified by competence and", added "no
less than ten years"; deleted the former second sentence, which provided that during
tenure, council members could not engage in any capacity in the sale of securities to
the state; added the second sentence; in the third and fourth sentences, changed the
statutory reference from "the Conflict of Interest Act" to "the Governmental Conduct
Act"; in Subsection C, added the first sentence; in the second sentence, after
"appointed pursuant to", added "Paragraphs (6) and (7) of" and after "Subsection”,
changed "E or G" to "A"; and changed "removed from the council by the governor for
cause" to "removed from the council by the appointing person or entity, for failure to
attend three consecutive meetings or other cause".

6-8-4. Investment office; state investment officer; terms.

A. There is established an "investment office". The chief administrative officer of the
office shall be known as the "state investment officer".



B. The state investment officer shall be appointed by the council. The state
investment officer shall devote the officer's entire time and attention to the duties of that
office and shall not engage in any other occupation or profession or hold any other
public office, appointive or elective. The state investment officer shall be an individual
gualified by at least ten years of investment and executive experience to direct the work
of the investment office. The state investment officer shall appoint a deputy state
investment officer, with at least seven years' professional experience in the field of
institutional investment management, to serve as the chief investment officer. The state
investment officer shall receive a salary to be determined by the council.

C. The state investment officer shall serve at the will of the council.

History: 1953 Comp., 8 11-2-8.7, enacted by Laws 1957, ch. 179, 8 4; 1977, ch. 247, §
97; 1981, ch. 264, § 3; 2010, ch. 14, § 3; 2015, ch. 95, § 3.

ANNOTATIONS

The 2015 amendment, effective June 19, 2015, expanded the qualification
requirements for the state investment officer and the deputy state investment officer; in
Subsection B, after "appointive or elective. The", added "state investment", after "shall
be", deleted "a person" and added "an individual", after "qualified by", deleted "training
and" and added "at least ten years of", after "investment"”, added "and executive", after
"investment office", deleted "and shall have had at least five years’ professional
experience as an investment officer" and added "The state investment officer shall
appoint a deputy state investment officer, with at least seven years’ professional
experience in the field of institutional investment management, to serve as the chief
investment officer.”, after "The", added "state investment", after "determined by the",
deleted "state investment", after "council”, deleted "but in no case less than fifty
thousand dollars ($50,000) annually"; and in Subsection C, after "investment officer
shall serve", deleted "for an initial term of two years beginning July 1, 1981 and
thereafter for terms of four years. The state investment officer may be removed from
office by the council for cause" and added "at the will of the council”.

The 2010 amendment, effective March 1, 2010, in Subsection B, changed the first
sentence, after "shall be appointed by the", deleted "governor with the advice and
consent of the senate” and added "council”; deleted the former second sentence, which
provided that recommendations for the appointment of the state investment officer shall
be made to the governor by the investment council; and in Subsection C, in the second
sentence, after "removed from office by the" changed "governor for cause in the manner
provided for removal of members of boards of regents under Article 12, Section 13 of
the constitution of New Mexico" to "council for cause".

Duties of investment officer not delegated. — Within the scope of the duties and
potential liabilities established within the contractual relationship, an investment advisor
was required to advise the state to make lawful investments. The contract did not
delegate nondelegable duties to the advisor, and the advisor was therefore estopped to



assert that doctrine as a bar to suit on the contract. State ex rel. Udall v. Colonial Penn
Ins. Co., 1991-NMSC-048, 112 N.M. 123, 812 P.2d 777.

The state investment council may not delegate authority to settle litigation. —
Where the New Mexico state investment council (NMSIC) delegated authority to a
litigation committee to settle legal matters and where the litigation committee approved
a settlement under the Fraud Against Taxpayers Act, 44-9-1 to 44-9-14 NMSA 1978,
the actions of the litigation committee were void because the only mention of NMSIC’s
ability to delegate its responsibilities states that the NMSIC may delegate administrative
and investment-related functions to the state investment officer, and that the NMSIC
may use committees, but only to make recommendations to the NMSIC. N.M. State Inv.
Council v. Weinstein, 2016-NMCA-069, cert. denied.

6-8-5. Bond; staff; budget.

A. Before the state investment officer or other responsible employee of the
investment office enters upon the officer's or employee's duties, the secretary shall
require an individual bond or include the state investment officer and all employees of
the investment office under a blanket bond for an amount and for a coverage deemed
best to protect the state's interest. The bond premiums shall be paid by the state.

B. The state investment officer shall annually prepare a budget for administering
and investing all funds managed by the investment office, which shall be reviewed and
approved by the council. Any funds provided for the operating budget of the investment
office shall be appropriated by the legislature from the assets of the land grant
permanent funds, the severance tax permanent fund, funds available for investment
pursuant to Subsection | of Section 6-8-7 NMSA 1978 or any other funds managed by
the investment office, as authorized by law.

C. Amounts budgeted or appropriated from the land grant permanent funds and the
severance tax permanent fund for the costs of administering and investing those funds
shall be in addition to the amounts distributed to the beneficiaries of the land grant
permanent funds and to the general fund from the severance tax permanent fund as
provided by law.

D. The state investment officer shall appoint all employees of the investment office.

History: 1953 Comp., 8 11-2-8.8, enacted by Laws 1957, ch. 179, 8§ 5; 1976, ch. 6, 8§ 1;
1977, ch. 247, 8 98; 1997, ch. 135, § 2; 2015, ch. 95, § 4.

ANNOTATIONS

The 2015 amendment, effective June 19, 2015, changed certain requirements for
administering and investing certain funds by the state investment officer; in Subsection
A, after "enters upon", deleted "his" and added "the officer's or employee’s", after
"investment officer and”, deleted "other responsible” and added "all", and after



"employees”, added of the investment office"; in Subsection B, after "shall be
appropriated”, added "by the legislature”, after "as authorized by law", deleted the
remainder of the subsection relating to the land grant permanent funds; and in
Subsection C, after "permanent fund as provided by law", deleted the remainder of the
subsection relating to amounts budgeted or appropriated from the land grant permanent
fund.

The 1997 amendment, effective April 9, 1997, in Subsection A, substituted "office,
enters" for "division, shall enter" and deleted "shall" preceding "include"; rewrote
Subsection B; added Subsection C and redesignated former Subsection C as
Subsection D; and substituted "office” for "division" in Subsection D.

6-8-6. Transfer of investment powers.

The functions, powers and duties vested by law relating to the investment or
reinvestment of money and the purchase, sale or exchange of investments or securities
of the permanent fund are transferred to the state investment officer. The state treasurer
shall maintain custody of the state permanent fund but shall at all times render the fund
or any part of it available for investment in accordance with the provisions of Sections 6-
8-1 through 6-8-18 NMSA 1978.

Any provision of existing law requiring or designating an elected state official to
serve by virtue of his office in an active or advisory capacity concerning the investment
of the state permanent fund shall be inoperative.

History: 1953 Comp., 8 11-2-8.9, enacted by Laws 1957, ch. 179, § 6; 1977, ch. 247, §
99; 1981, ch. 264, § 4.

ANNOTATIONS

Cross references. — For investment responsibility of state investment officer for
"public buildings at capital, permanent fund”, see 19-1-19 NMSA 1978.

Limitation on investment of "permanent fund". — This section limits the power of
the state investment officer to investment of those funds which are in the "permanent
fund.” 1961-62 Op. Att'y Gen. No. 62-76.

6-8-7. Powers and duties of the state investment council and state
Investment officer; investment policy; investment managers.

A. Subject to the limitations, conditions and restrictions contained in policymaking
regulations or resolutions adopted by the council, the council may make purchases,
sales, exchanges, investments and reinvestments of the assets of all funds in
accordance