CHAPTER 28
Human Rights

ARTICLE 1
Human Rights

28-1-1. Short title.
Chapter 28, Article 1 NMSA 1978 may be cited as the "Human Rights Act".
History: 1953 Comp., § 4-33-1, enacted by Laws 1969, ch. 196, § 1; 2000, ch. 4, § 1.
ANNOTATIONS
Cross references. — For commission on status of women, see 28-3-1 NMSA 1978.
For sex discrimination prohibited, see N.M. Const., art. Il, § 18.
For Uniform Owner-Resident Relations Act, see 47-8-1 NMSA 1978.

The 2000 amendment, effective February 15, 2000, substituted "Chapter 28, Article 1
NMSA 1978" for "this act".

Human Rights Act protects against discriminatory treatment, not against general
claims of employer unfairness. Juneau v. Intel Corp., 2006-NMSC-002, 139 N.M. 12,
127 P.3d 548.

Evidence of discrimination. — In an action based on a claim of racial discrimination,
racist statements made by defendant that were not directed at plaintiff and that did not
purport to describe her did not constitute direct evidence of racial discrimination. Perry
v. Woodward, 199 F.3d 1126 (10th Cir. 1999).

Punitive damages in civil rights action. — Where plaintiff sued state hospital in state
court alleging that employees of the hospital had retaliated against plaintiff for filing a
human rights commission claim; plaintiff did not sue any individual employees in the
state court action; plaintiff obtained an award for compensatory damages in state court;
and plaintiff sued individual employees of the hospital in federal court for violation of
plaintiff’s civil rights for retaliating against plaintiff, plaintiff was not barred from suing
individual employees for retaliation and recovering punitive damages, because different
rules governed the measure of damages in the state action and in the federal action.
Gonzales v. Hernandez, 175 F.3d 1202 (10th Cir. 1999).



Notice requirement where federal court action. — Failure to give notice to New
Mexico human rights commission before bringing action in federal court bars recovery in
federal court. Harris v. Ericson, 457 F.2d 765 (10th Cir. 1972).

Judicial review of discrimination claims. — Court's failure to explicitly apply
framework for analyzing employment discrimination suits set forth in McDonnell Douglas
Corp. v. Green, 411 U.S. 792,93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973) and adopted by
the New Mexico Supreme Court in Smith v. FDC Corp., 1990-NMSC-020, 109 N.M.
514, 787 P.2d 433, was not error where the court's findings were consistent with a
proper application of the McDonnell Douglas/Smith framework and the record contained
substantial evidence to support the court's finding that the employer did not perceive the
employee to be handicapped. Martinez v. Yellow Freight Sys., 1992-NMSC-015, 113
N.M. 366, 826 P.2d 962.

Retaliatory discharge. — A common-law tort action for retaliatory discharge may be
brought when the claimant alleges she was discharged from her employment because
she earlier sought relief against her employer under the New Mexico Human Rights Act.
Gandy v. Wal-Mart Stores, Inc., 1994-NMSC-040, 117 N.M. 441, 872 P.2d 859; EEOC
v. MTS Corp., 937 F. Supp. 1503 (D.N.M. 1996).

Employer's burden of proof in sex discrimination and wrongful discharge cases.
— In a sex discrimination case, as with damages recoverable in cases of wrongful
discharge, the employer has the burden of proving the employee did not exercise
reasonable diligence in mitigating lost earnings. It is for the jury to decide, under the
facts of each case, whether seeking formal education represents care or diligence to
minimize damages. Montoya v. Super Save Warehouse Foods, 1991-NMSC-003, 111
N.M. 212, 804 P.2d 403.

Availability of equal protection claim. — The law in New Mexico is unsettled as to
whether a claim of discrimination in employment that is asserted under this act can also
be maintained under the equal protection clause of the New Mexico constitution. Roybal
v. City of Albuquerque, 653 F. Supp. 102 (D.N.M. 1986).

New Mexico created state remedy for age discrimination through the New Mexico
Human Rights Act that affords victims back wages and other monetary relief. Gill v.
Public Employees Ret. Bd., 2004-NMSC-016, 135 N.M. 472, 90 P.3d 491.

Age and disability claims must be pursued under administrative procedures
available in the New Mexico Human Rights Act and do not lie in common-law tort.
Gormley v. Coca-Cola Enter., 2004-NMCA-021, 135 N.M.128, 85 P.3d 252, aff'd, 2005-
NMSC-003, 137 N.M. 192, 109 P.3d 280.

Effect on municipalities. — The passage of the 1969 "Human Rights Act" does not
remove the authority municipalities already possess in the realm of human rights.
Whatever ordinance is passed cannot lower or be inconsistent with the state standards
that have been set for human rights in this article. 1971 Op. Att'y Gen. No. 71-64.



Law reviews. — For note and comment, "For This Right There is a Remedy: New
Mexico Supreme Court's Application of Ex Parte Young to Allow Suits Against the State
in Gill v. Public Employees Retirement Board", see 35 N.M.L. Rev. 501 (2005).

For article, "Reticent Revolution: Prospects For Damage Suites Under New Mexico Bill
of Rights,"” see 25 N.M.L. Rev. 173 (1995).

For student article, "The Sexual Harassment Claim Quandary: Workers' Compensation
as an Inadequate and Unavailable Remedy: Cox v. Chino Mines/Phelps Dodge", see 24
N.M.L. Rev. 565 (1994).

For comment, "Public Accommodations in New Mexico: The Right to Refuse Service for
Reasons Other Than Race or Religion,” see 10 Nat. Resources J. 635 (1970).

For article, "Age Discrimination in Employment: A Comparison of the Federal and State
Laws and Remedies in New Mexico," see 7 N.M.L. Rev. 51 (1976-77).

For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

For article, "The Tort of 'Outrageous Conduct' In New Mexico: Intentional Infliction of
Emotional Harm Without Physical Injury,” see 19 N.M.L. Rev. 425 (1989).

For note, "Claiming Employment Discrimination in New Mexico Under State and Federal
Law," see 21 N.M.L. Rev. 415 (1991).

For article, "Reticent Revolution: Prospects for Damage Suits Under the New Mexico
Bill of Rights," see 25 N.M.L. Rev. 173 (1995).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Application of state law to sex
discrimination in employment, 87 A.L.R.3d 93.

In-house counsel's right to maintain action for wrongful discharge, 16 A.L.R.5th 239.
Pre-emption of wrongful discharge cause of action by civil rights laws, 21 A.L.R.5th 1.

Excessiveness or adequacy of damages for wrongful termination of at-will employee
under state law, 86 A.L.R.5th 397.

Standing of state, local government, or agency thereof to bring suit under Civil Rights
Act of 1871 (42 USCS § 1983), 106 A.L.R. Fed. 586.

Application of Age Discrimination in Employment Act (29 USCS § 621 et seq.) to
religious institutions, 136 A.L.R. Fed. 487.



Punitive damages in actions for violations of Title VII of the Civil Rights Act of 1964 (42
USCA 8§ 1981a; 42 USCA 8 2000e et seq.), 150 A.L.R. Fed. 601.

Actions brought under 42 U.S.C.A. 88 1981-1983 for racial discrimination - supreme
court cases, 164 A.L.R. Fed. 483.

28-1-2. Definitions.

As used in the Human Rights Act:

A. "person" means one or more individuals, a partnership, association, organization,
corporation, joint venture, legal representative, trustees, receivers or the state and all of
its political subdivisions;

B. "employer" means any person employing four or more persons and any person
acting for an employer;

C. "commission" means the human rights commission;

D. "director" or "bureau” means the human rights bureau of the labor relations
division of the workforce solutions department;

E. "employee" means any person in the employ of an employer or an applicant for
employment;

F. "labor organization" means any organization that exists for the purpose in whole
or in part of collective bargaining or of dealing with employers concerning grievances,
terms or conditions of employment or of other mutual aid or protection in connection
with employment;

G. "employment agency" means any person regularly undertaking with or without
compensation to procure opportunities to work or to procure, recruit or refer employees;

H. "public accommodation" means any establishment that provides or offers its
services, facilities, accommodations or goods to the public, but does not include a bona
fide private club or other place or establishment that is by its nature and use distinctly
private;

I. "housing accommodation” means any building or portion of a building that is
constructed or to be constructed, which is used or intended for use as the residence or
sleeping place of any individual,

J. "real property" means lands, leaseholds or commercial or industrial buildings,
whether constructed or to be constructed, offered for sale or rent, and any land rented
or leased for the use, parking or storage of house trailers;



K. "secretary" means the secretary of workforce solutions;

L. "unlawful discriminatory practices" means those unlawful practices and acts
specified in Section 28-1-7 NMSA 1978;

M. "physical or mental handicap” means a physical or mental impairment that
substantially limits one or more of a person's major life activities. A person is also
considered to be physically or mentally handicapped if the person has a record of a
physical or mental handicap or is regarded as having a physical or mental handicap;

N. "major life activities" means functions such as caring for one's self, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning and working;

O. "applicant for employment” means a person applying for a position as an
employee;

P. "sexual orientation" means heterosexuality, homosexuality or bisexuality,
whether actual or perceived; and

Q. "gender identity" means a person's self-perception, or perception of that person
by another, of the person's identity as a male or female based upon the person's
appearance, behavior or physical characteristics that are in accord with or opposed to
the person's physical anatomy, chromosomal sex or sex at birth.

History: 1953 Comp., § 4-33-2, enacted by Laws 1969, ch. 196, § 2; 1973, ch. 155, § 1;
1983, ch. 241, 8 1; 1987, ch. 76, 8 1; 1987, ch. 342, § 16; 1993, ch. 268, § 1; 2003, ch.
383, 8 1; 2007, ch. 200, § 17.

ANNOTATIONS

The 2007 amendment, effective July 1, 2007, defined "bureau” as the human rights
bureau of the labor relations division of the workforce solutions department and
"secretary" as the secretary of workforce solutions.

The 2003 amendment, effective July 1, 2003, in Subsection M, substituted "a person's”
for "an individual's" preceding "major life activities", substituted "A person" for "An
individual" preceding "is also considered"; and added Subsections P and Q.

The 1993 amendment, effective June 18, 1993, substituted "labor department” for
"department of labor" in Subsection D.

Commercial photography business was a public accommodation. — Where
plaintiff offered photography services to the public on a commercial basis and solicited
customers by offering its services to the public at large through its website,
advertisements on multiple search engines, and in the Yellow Pages; and plaintiff did
not participate in selective advertising, such as telephone solicitation, or in any way



seek to target a select group of people through its advertisements, plaintiff constituted a
public accommodation under the Human Rights Act, Section 28-1-1 NMSA 1978 et seq.
Elane Photography, LLC v. Willock, 2012-NMCA-086, 284 P.3d 428, cert. granted,
2012-NMCERT-008.

University of New Mexico is not a "public accommodation” within the meaning of
the New Mexico Human Rights Act, and is not subject to the jurisdiction of the human
rights commission in the instance of a nursing student's complaint of racial
discrimination. Human Rights Comm'n v. Board of Regents, 1981-NMSC-026, 95 N.M.
576, 624 P.2d 518.

Meaning of "places of accommodation” in former law. — Single dwellings, duplexes
and apartment buildings, being in their nature distinctly private, were not "places of
accommodation” as defined in the Civil Rights Act, 49-8-1 to 49-8-7, 1953 Comp. (now
repealed), and consequently the restrictions against discrimination did not apply thereto.
1963-64 Op. Att'y Gen. No. 63-150 (opinion rendered under prior law).

Law reviews. — For note and comment, "New Tort Rules Unmarried Partners: The
Enhanced Potential for Successful Loss of Consortium and NIED Claims by Same Sex
Partners in New Mexico After Lozoya", see 34 N.M.L. Rev. 461 (2004).

For comment, "Public Accommodations in New Mexico: The Right to Refuse Service for
Reasons Other Than Race or Religion," see 10 Nat. Resources J. 635 (1970).

For article, "Age Discrimination in Employment: A Comparison of the Federal and State
Laws and Remedies in New Mexico," see 7 N.M.L. Rev. 51 (1976-77).

For note, "Human Rights Commission v. Board of Regents: Should a University be
Considered a Public Accommodation Under the New Mexico Human Rights Act"? see
12 N.M.L. Rev. 541 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. — What constitutes private club or
association not otherwise open to public that is exempt from state civil rights statute, 83
A.L.R.5th 467.

Meaning of term "employer" as defined in § 701(b) of Title VII of Civil Rights Act of
1964, as amended (42 USCS § 2000e(b)), 69 A.L.R. Fed. 191.

Who is "employer" within meaning of Age Discrimination in Employment Act of 1967 (29
USCS § 621 et seq.), 137 A.L.R. Fed. 551.

What constitutes religious harassment in employment in violation of Title VII of Civil
Rights Act of 1964 (42 USCA 8§ 2000e et seq.), 149 A.L.R. Fed. 405.

What constitutes reverse or majority race or national origin discrimination violative of
federal constitution or statutes - nonemployment cases, 152 A.L.R. Fed. 1



28-1-3. Human rights commission.

A. There is created the "human rights commission” consisting of eleven members
appointed by the governor with the advice and consent of the senate. Not more than six
of the members shall be of the same political party. Not more than one member may be
appointed from any one county. The governor shall designate a member to serve as
chairman. The commission shall designate one of its members as vice chairman to
preside in the absence or incapacity of the chairman.

B. The term of office of each member of the commission is for four years; however,
of the commissioners first appointed, one shall be appointed for a term ending
December 31, 1969, one for a term ending December 31, 1970, one for a term ending
December 31, 1971 and two for terms ending December 31, 1972; provided, the two
additional members added pursuant to this 1975 amendment shall be initially appointed
for staggered terms of two and three years respectively so that one term ends on
December 31, 1977 and one ends on December 31, 1978. The four additional
commissioners added pursuant to this 1991 amendment shall be appointed for
staggered terms; two shall be appointed for terms ending December 31, 1992; and two
shall be appointed for terms ending December 31, 1993.

C. Any member chosen to fill a vacancy occurring otherwise than by expiration of
term shall be appointed for the remainder of the unexpired term. Six members of the
commission constitute a quorum to conduct business. Vacancies on the commission
shall not impair the right of the remaining members to exercise the powers of the
commission.

D. Each member of the commission shall be reimbursed, as provided in the Per
Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978], during the performance of official
duties and shall receive no other compensation, perquisite or allowance.

History: 1953 Comp., 8 4-33-3, enacted by Laws 1969, ch. 196, § 3; 1975, ch. 124, § 1;
1987, ch. 342, 8§ 17; 1991, ch. 104, § 1.

ANNOTATIONS

The 1991 amendment, effective June 14, 1991, in Subsection A, substituted "eleven
members" for "seven members" in the first sentence and "six of the members" for "four
of the members" in the second sentence; added the second sentence in Subsection B;
and, in Subsection C, substituted "the remainder of the unexpired term" for "the
unexpired term of the member whom he is to succeed" at the end of the first sentence
and "Six members" for "Four members" at the beginning of the second sentence.

Law reviews. — For article, "Age Discrimination in Employment: A Comparison of the
Federal and State Laws and Remedies in New Mexico," see 7 N.M. L. Rev. 51 (1976-
77).



For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

28-1-4. Powers and duties.
A. The commission may:

(2) hear complaints and issue orders, including cease and desist orders
concerning alleged unlawful discriminatory practice;

(2) hold hearings, subpoena witnesses and compel their attendance,
administer oaths, take the testimony of any person under oath, order depositions and
require the production for examination of any books, records, correspondence,
documents and other evidence relating to any matter under investigation or in question
before the commission. Contumacy or refusal to obey a subpoena issued pursuant to
this section constitutes contempt punishable by the district court of the judicial district in
which the witness may be found. No individual shall be excused from attending and
testifying or from producing evidence in obedience to a subpoena issued pursuant to
this section on the grounds that the testimony or evidence required of him may tend to
incriminate him or subject him to a penalty or a forfeiture. However, no individual shall
be prosecuted or subjected to any penalty or forfeiture concerning any matter for which
he is compelled to testify or give evidence after having claimed his right against self-
incrimination. Nevertheless, the individual so testifying shall not be exempt from
prosecution and punishment for perjury committed while testifying.

B. The division may:

(1) receive and investigate complaints of alleged unlawful discriminatory
practice;

(2)  seekto eliminate discrimination through conciliation and persuasion by
voluntary conferences with interested parties;

3) recommend application by the director to a district court in the county
where the violating party resides for specific performance of any conciliation agreement
or for enforcement of any order issued by the commission;

(4)  endeavor to eliminate prejudice and to further good will. The division in
cooperation with the state department of public education and local boards of education
shall encourage an educational program for all residents of the state, calculated to
eliminate prejudice, its harmful effects and its incompatibility with principles of fair play,
equality and justice;

(5) encourage voluntary advisory groups to study problems of discrimination
in all fields, to foster, through community efforts, good will and cooperation in this state



and to make recommendations to the secretary for the development of policies and
procedures which the secretary may recommend to appropriate state agencies;

(6) seek and enlist the cooperation and contributions and grants of individuals
and foundations, private, charitable, religious, labor, civic and benevolent organizations
and the federal government for the purposes of this section;

(7 issue publications and release the results of investigation and research
which in the secretary's judgment will tend to promote good will and prevent or eliminate
discrimination; and

(8) submit annually a written report of all its activities and recommendations to
the secretary, the governor and the legislature.

History: 1978 Comp., 8 28-1-4, enacted by Laws 1987, ch. 342, § 18.
ANNOTATIONS

Repeals and reenactments. — Laws 1987, ch. 342, § 18 repealed former 28-1-4
NMSA 1978, as enacted by Laws 1969, ch. 196, § 4, effective July 1, 1987 and enacted
a new section.

Law reviews. — For article, "Age Discrimination in Employment: A Comparison of the
Federal and State Laws and Remedies in New Mexico," see 7 N.M.L. Rev. 51 (1976-
77).

For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

28-1-5. Procedures for adopting regulations.

A. The secretary may adopt, promulgate, amend and repeal rules and regulations to
carry out the provisions of the Human Rights Act.

B. No rule or regulation of general application may be adopted, amended or
repealed without a public hearing before the secretary or his designee.

C. The public hearing shall be in Santa Fe, and notice of the subject, time and place
of the meeting, the manner in which interested persons may present their views and the
method by which copies of the proposed rule, regulation or amendment may be
obtained shall be:

Q) published in each county at least thirty days prior to the hearing date in a
newspaper of general circulation; and



(2) mailed at least thirty days prior to the hearing date to all persons who have
made a written request for advance notice of the hearing.

D. The secretary shall allow all interested persons a reasonable opportunity to
submit arguments and to examine witnesses testifying at the hearing.

E. The secretary may designate a hearing officer to take evidence at the hearing.

F. Any person appearing or represented at the hearing shall be given written notice
of the secretary's action on the proposed rule, regulation, amendment or repeal.

G. No rule, regulation, amendment or repeal shall become effective until thirty days
after its filing.

History: 1953 Comp., 8§ 4-33-5, enacted by Laws 1969, ch. 196, § 5; 1987, ch. 342, §
19.

28-1-6. Validity of regulation; judicial review.

A. Any person who is or may be affected by a regulation adopted by the secretary
may appeal to the court of appeals for further relief. All appeals shall be upon the record
made at the hearing and shall be taken to the court of appeals within thirty days after
filing of the regulation.

B. The procedure for perfecting an appeal to the court of appeals under this section
consists of the timely filing of a notice of appeal with a copy of the regulation from which
the appeal is taken. The appellant shall certify in his notice of appeal that arrangements
have been made with the secretary for preparation of a sufficient number of transcripts
of the record of the hearing on which the appeal depends to support his appeal to the
court, at the expense of the appellant, including three copies which he shall furnish to
the secretary.

C. Upon appeal, the court of appeals shall set aside the regulation only if found to
be:

(1) arbitrary, capricious or an abuse of discretion;
(2) not supported by a preponderance of evidence in the record; or
3) otherwise not in accordance with law.

History: 1953 Comp., 8§ 4-33-6, enacted by Laws 1969, ch. 196, § 6; 1987, ch. 342, §
20.

28-1-7. Unlawful discriminatory practice.



It is an unlawful discriminatory practice for:

A. an employer, unless based on a bona fide occupational qualification or other
statutory prohibition, to refuse to hire, to discharge, to promote or demote or to
discriminate in matters of compensation, terms, conditions or privileges of employment
against any person otherwise qualified because of race, age, religion, color, national
origin, ancestry, sex, physical or mental handicap or serious medical condition, or, if the
employer has fifty or more employees, spousal affiliation; provided, however, that 29
U.S.C. Section 631(c)(1) and (2) shall apply to discrimination based on age; or, if the
employer has fifteen or more employees, to discriminate against an employee based
upon the employee's sexual orientation or gender identity;

B. a labor organization to exclude a person or to expel or otherwise discriminate
against any of its members or against any employer or employee because of race,
religion, color, national origin, ancestry, sex, sexual orientation, gender identity, spousal
affiliation, physical or mental handicap or serious medical condition;

C. any employer, labor organization or joint apprenticeship committee to refuse to
admit or employ any person in any program established to provide an apprenticeship or
other training or retraining because of race, religion, color, national origin, ancestry, sex,
sexual orientation, gender identity, physical or mental handicap or serious medical
condition, or, if the employer has fifty or more employees, spousal affiliation;

D. any person, employer, employment agency or labor organization to print or
circulate or cause to be printed or circulated any statement, advertisement or
publication, to use any form of application for employment or membership or to make
any inquiry regarding prospective membership or employment that expresses, directly
or indirectly, any limitation, specification or discrimination as to race, color, religion,
national origin, ancestry, sex, sexual orientation, gender identity, physical or mental
handicap or serious medical condition, or, if the employer has fifty or more employees,
spousal affiliation, unless based on a bona fide occupational qualification;

E. an employment agency to refuse to list and properly classify for employment or
refer a person for employment in a known available job, for which the person is
otherwise qualified, because of race, religion, color, national origin, ancestry, sex,
sexual orientation, gender identity, spousal affiliation, physical or mental handicap or
serious medical condition, unless based on a bona fide occupational qualification, or to
comply with a request from an employer for referral of applicants for employment if the
request indicates either directly or indirectly that the employer discriminates in
employment on the basis of race, religion, color, national origin, ancestry, sex, sexual
orientation, gender identity, spousal affiliation, physical or mental handicap or serious
medical condition, unless based on a bona fide occupational qualification;

F. any person in any public accommodation to make a distinction, directly or
indirectly, in offering or refusing to offer its services, facilities, accommodations or goods
to any person because of race, religion, color, national origin, ancestry, sex, sexual



orientation, gender identity, spousal affiliation or physical or mental handicap, provided
that the physical or mental handicap is unrelated to a person's ability to acquire or rent
and maintain particular real property or housing accommaodation;

G. any person to:

(2) refuse to sell, rent, assign, lease or sublease or offer for sale, rental,
lease, assignment or sublease any housing accommodation or real property to any
person or to refuse to negotiate for the sale, rental, lease, assignment or sublease of
any housing accommaodation or real property to any person because of race, religion,
color, national origin, ancestry, sex, sexual orientation, gender identity, spousal
affiliation or physical or mental handicap, provided that the physical or mental handicap
is unrelated to a person's ability to acquire or rent and maintain particular real property
or housing accommodation;

(2)  discriminate against any person in the terms, conditions or privileges of
the sale, rental, assignment, lease or sublease of any housing accommodation or real
property or in the provision of facilities or services in connection therewith because of
race, religion, color, national origin, ancestry, sex, sexual orientation, gender identity,
spousal affiliation or physical or mental handicap, provided that the physical or mental
handicap is unrelated to a person's ability to acquire or rent and maintain particular real
property or housing accommaodation; or

3) print, circulate, display or mail or cause to be printed, circulated, displayed
or mailed any statement, advertisement, publication or sign or use any form of
application for the purchase, rental, lease, assignment or sublease of any housing
accommodation or real property or to make any record or inquiry regarding the
prospective purchase, rental, lease, assignment or sublease of any housing
accommodation or real property that expresses any preference, limitation or
discrimination as to race, religion, color, national origin, ancestry, sex, sexual
orientation, gender identity, spousal affiliation or physical or mental handicap, provided
that the physical or mental handicap is unrelated to a person's ability to acquire or rent
and maintain particular real property or housing accommodation;

H. any person to whom application is made either for financial assistance for the
acquisition, construction, rehabilitation, repair or maintenance of any housing
accommodation or real property or for any type of consumer credit, including financial
assistance for the acquisition of any consumer good as defined by Section 55-9-102
NMSA 1978, to:

(1) consider the race, religion, color, national origin, ancestry, sex, sexual
orientation, gender identity, spousal affiliation or physical or mental handicap of any
individual in the granting, withholding, extending, modifying or renewing or in the fixing
of the rates, terms, conditions or provisions of any financial assistance or in the
extension of services in connection with the request for financial assistance; or



(2) use any form of application for financial assistance or to make any record
or inquiry in connection with applications for financial assistance that expresses, directly
or indirectly, any limitation, specification or discrimination as to race, religion, color,
national origin, ancestry, sex, sexual orientation, gender identity, spousal affiliation or
physical or mental handicap;

l. any person or employer to:

(1) aid, abet, incite, compel or coerce the doing of any unlawful discriminatory
practice or to attempt to do so;

(2) engage in any form of threats, reprisal or discrimination against any
person who has opposed any unlawful discriminatory practice or has filed a complaint,
testified or participated in any proceeding under the Human Rights Act; or

(3)  willfully obstruct or prevent any person from complying with the provisions
of the Human Rights Act or to resist, prevent, impede or interfere with the commission
or any of its members, staff or representatives in the performance of their duties under
the Human Rights Act; or

J. any employer to refuse or fail to accommodate a person's physical or mental
handicap or serious medical condition, unless such accommodation is unreasonable or
an undue hardship.

History: 1953 Comp., 8§ 4-33-7, enacted by Laws 1969, ch. 196, § 7; 1973, ch. 58, 8§ 1;
1973, ch. 155, § 2; 1975, ch. 62, § 1; 1983, ch. 241, § 2; 1987, ch. 76, § 2; 1995, ch.
125, § 1; 2001, ch. 347, § 1; 2003, ch. 383, § 2; 2004, ch. 115, § 1.

ANNOTATIONS

The 2004 amendment, effective July 1, 2004, amended Subsection A to delete "sexual
orientation, gender identity” and to add at the end of the Subsection "or, if the employer
has fifty or more employees, spousal affiliation; provided, however, that 29 U.S.C.
Section 631(c)(1) and (2) shall apply to discrimination based on age; or, if the employer
has fifteen or more employees, to discriminate against an employee based upon the
employee's sexual orientation or gender identity;".

The 2003 amendment, effective July 1, 2003, deleted "the" following "therewith
because of" in Paragraph G(2); substituted "55-9-102" for "55-9-109" following "defined
by Section" in Subsection H; substituted "a person's" for "to an individual's" following
"fail to accommodate” in Subsection J; inserted "sexual orientation, gender identity"
throughout the section; and substituted "a person” for "an individual”, "person” for

"individual”, and "a person's" for "an individual's" throughout the section.

The 2001 amendment, effective June 15, 2001, in Subsection A, inserted "or other
statutory prohibition” following "bona fide occupational qualification”, deleted "marital



status" preceding "physical or mental handicap", and inserted "or, if the employer has
fifty or more employees, spousal affiliation” following "serious medical condition”; in
Subsections B through H, substituted "spousal affiliation" for "marital status"”; and in
Subsection E, inserted "or serious medical condition” following the first instance of
"mental handicap".

The 1995 amendment, effective June 16, 1995, inserted "serious" preceding "medical
condition" throughout the section.

l. GENERAL CONSIDERATION.

"Otherwise qualified". — An employee is required to demonstrate that he or she is
"otherwise qualified" to show a public policy violation based on Section 28-1-7A NMSA
1978. Chavez v. Qwest, Inc., 483 F.Supp.2d 1103 (D.N.M. 2007).

ERISA actions. — Where a complaint asserts a mixed motive of both discrimination
because of age and discrimination because of a benefits-defeating motive, ERISA does
not completely preempt a state age-discrimination claim. Ruby v. Sandia, 699
F.Supp.2d 1247 (D.N.M. 2010).

Constitutionality of section. — This section defines what is an unlawful discriminatory
practice with sufficient particularity to effectuate the legislative intent of the Human
Rights Act, and therefore is not repugnant to the New Mexico constitution. Keller v. City
of Albuquerque, 1973-NMSC-048, 85 N.M. 134, 509 P.2d 1329, overruled on other
grounds, Green v. Kase, 1992-NMSC-004, 113 N.M. 76, 823 P.2d 318.

Burden of proving exhaustion of administrative remedies. — Plaintiffs, who have
alleged in their complaint that they have exhausted their administrative remedies, have
the burden of proving exhaustion of their administrative remedies in order for their case
to proceed at the district court level. Rist v. Design Ctr. at Floor Concepts, 2013-NMCA-
109.

Failure to exhaust administrative remedies deprives the court of subject matter
jurisdiction. — Where plaintiffs alleged that they were dismissed from their jobs for not
participating in defendant’s religious activities; plaintiffs filed complaints with the equal
employment opportunity commission and cross filed the complaints with the human
rights division; plaintiffs did not receive a letter of non-determination from the division;
and after receiving right-to-sue letters from the commission, plaintiffs filed suit against
defendant for wrongful termination and discrimination, plaintiffs failed to exhaust their
remedies under the Human Rights Act, which deprived the district court of subject
matter jurisdiction, requiring the dismissal of the complaint with prejudice. Rist v. Design
Ctr. at Floor Concepts, 2013-NMCA-109.

Prohibiting commercial photography business from discriminating based on
sexual orientation did not violate freedom of expression. — Where plaintiff offered
wedding photography services to the general public; plaintiff's business was a public



accommodation under the Human Rights Act, Section 28-1-1 NMSA 1978 et seq.;
plaintiff refused to photograph a same-sex commitment ceremony between defendant
and defendant’s partner on religious grounds; and plaintiff claimed that the act
compelled plaintiff to express a positive image and message about same-sex
commitment ceremonies contrary to plaintiff's beliefs, the act did not violate plaintiff's
first amendment rights to refrain from speaking because the act only requires that
businesses that operate as a public accommodation, cannot discriminate against
potential clients based on their sexual orientation, it does not compel plaintiff to either
speak a government-mandated message or to publish the speech of another person.
Elane Photography, LLC v. Willock, 2013-NMSC-040, affg 2012-NMCA-086, 284 P.3d
428.

Where plaintiff violated the Human Rights Act, Section 28-1-1 NMSA 1978 et seq., by
refusing on religious and moral grounds to photograph defendant’s commitment
ceremony with defendant’s same-sex partner; and plaintiff claimed that the act violated
plaintiff’'s freedom of expression because photography is an artistic expression entitled
to first amendment protection, the act did not violate plaintiff's freedom of expression
because the act regulated plaintiff’s conduct in its commercial business, not its speech
or right to express its views about same-sex relationships. Elane Photography, LLC v.
Willock, 2012-NMCA-086, 284 P.3d 428, cert. granted, 2012-NMCERT-008, affd, 2013-
NMSC-040.

Prohibiting commercial photography business from discriminating based on
sexual orientation did not violate freedom of religion. — Where plaintiff offered
wedding photography services to the general public; plaintiff's business was a public
accommodation under the Human Rights Act, Section 28-1-1 NMSA 1978 et seq.;
plaintiff refused to photograph a same-sex commitment ceremony between defendant
and defendant’s partner on religious grounds; and plaintiff claimed that the act
compelled plaintiff to express a positive image and message about same-sex
commitment ceremonies contrary to plaintiff's beliefs, the act did not violate plaintiff's
first amendment free exercise rights because the act is a neutral law of general
applicability that ensures that businesses that choose to operate as a public
accommodation do not discriminate against protected classes of people, it does not
target only religiously motivated discrimination. Elane Photography, LLC v. Willock,
2013-NMSC-040, affg 2012-NMCA-086, 284 P.3d 428.

Where plaintiff violated the Human Rights Act, Section 28-1-1 NMSA 1978 et seq., by
refusing on religious and moral grounds to photograph defendant’s commitment
ceremony with defendant’s same-sex partner; and plaintiff claimed that the act violated
plaintiff's freedom of religion because the act forced plaintiff to photograph same-sex
marriages in violation of plaintiff’'s owner’s religious belief that marriage is the union of
one man and one woman, the act did not violate plaintiff's freedom of religion because
the act is directed at and applies generally to all citizens transacting business through
public accommodations that deal with the public at large, any burden on religion or
religious beliefs was incidental and uniformly applied to all citizens, and a rational basis
existed to support the governmental interest in protecting specific classes of citizens



from discrimination in public accommodations. Elane Photography, LLC v. Willock,
2012-NMCA-086, 284 P.3d 428, cert. granted, 2012-NMCERT-008, affd, 2013-NMSC-
040.

Burden of proof. — To avoid an adverse judgment as a matter of law, the plaintiff
ordinarily need not introduce additional evidence of discrimination beyond evidence
establishing a prima facie case and evidence of the falsity of the proffered reason for
the employment action. Garcia-Montoya v. State Treasurer's Office, 2001-NMSC-003,
130 N.M. 25, 16 P.3d 1084.

Burden of proof on claims of unlawful discrimination. — For claims of unlawful
discrimination, the plaintiff bears the initial burden of demonstrating a prima facie case
of discrimination by showing that he or she is a member of the protected group, that he
or she was qualified to continue in his or her position, that his or her employment was
terminated, and that his or her position was filled by someone not a member of the
protected class, or that he or she was dismissed purportedly for misconduct nearly
identical to that engaged in by one outside of the protected class who was nonetheless
retained. A plaintiff is also afforded the opportunity to rebut the employer’s proffered
reason as pretextual. Garcia v. Hatch Valley Pub. Schs., 2016-NMCA-034, cert.
granted, 2016-NMCERT-____ .

Rebutting presumption of liability. — Where no tangible employment action has been
taken against the employee, the employer may rebut the presumption of liability by
proving elements of an affirmative defense. Ocana v. Am. Furniture Co., 2004-NMSC-
018, 135 N.M. 539, 91 P.3d 58.

Failure to state claim for common law retaliatory discharge. — Where plaintiffs,
who brought a claim for wrongful termination based on religious discrimination, alleged
that defendant discriminated against plaintiffs because of plaintiffs’ religion, created a
hostile work environment for plaintiffs and retaliated against plaintiffs by terminating
plaintiffs in violation of the Human Rights Act, specifically Section 28-1-7 (A) NMSA
1978, plaintiffs did not plead a claim for the common law tort of retaliatory discharge nor
did they give defendant adequate notice of the common law tort claim separate from the
wrongful termination charge filed under the Human Rights Act. Rist v. Design Ctr. at
Floor Concepts, 2013-NMCA-109.

Summary judgment appropriate. — Because plaintiff had acknowledged that she
could not reasonably be accommodated in her former job and reassignment was not
required under the Human Rights Act, summary judgment on a Human Rights Act claim
was appropriate. Albert v. Smith’s Food & Drug Ctrs., Inc., 356 F.3d 1242 (10th Cir.
2004).

Guidance provided by interpretation of federal law. — The evidentiary methodology
adopted by the United States Supreme Court in interpreting the federal Civil Rights Act
of 1964 provides guidance for proving a violation of the New Mexico Human Rights Act.
Smith v. FDC Corp., 109 N.M. 514, 787 P.2d 433 (1990).



Reassignment. — Although the Human Rights Act was intended to eliminate unlawful
discriminatory practice, nothing in that broad purpose requires that reasonable
accommodation be read to include reassignment. Albert v. Smith’s Food & Drug Ctrs.,
Inc., 356 F.3d 1242 (10th Cir. 2004).

"Reasonable accommodation” defined. — Although the statute does not define what
constitutes a "reasonable accommodation”, the New Mexico Human Rights Commission
regulations, 9.1.1.7 NMAC, define reasonable accommodation. Albert v. Smith’s Food &
Drug Ctrs., Inc, 356 F.3d 1242 (10th Cir. 2004).

. SEXUAL HARASSMENT AND DISCRIMINATION.

Refusal by commercial photography business to photograph a same-sex
commitment ceremony constituted discrimination. — Where plaintiff offered
wedding photography services to the general public; plaintiff's business was a public
accommodation under the Human Rights Act, Section 28-1-1 NMSA 1978 et seq.; and
plaintiff refused to photograph a same-sex commitment ceremony between defendant
and defendant’s partner on religious grounds, plaintiff violated the act because plaintiff
discriminated against defendant on the basis of plaintiff's sexual orientation. Elane
Photography, LLC v. Willock, 2013-NMSC-040, affg 2012-NMCA-086, 284 P.3d 428.

Where plaintiff, which was a commercial photography business, refused to photograph
defendant’'s commitment ceremony with defendant’s same-sex partner based on
plaintiff's owners’ religious and moral beliefs which prohibited plaintiff from
photographing images that convey a message that marriage can be defined other than
as the union of one man and one woman; and plaintiff constituted a public
accommodation under the Human Rights Act, Section 28-1-1 NMSA 1978 et seq.,
plaintiff violated the act by discriminating against defendant based on defendant’s
sexual orientation. Elane Photography, LLC v. Willock, 2012-NMCA-086, 284 P.3d 428,
cert. granted, 2012-NMCERT-008, aff'd, 2013-NMSC-040.

Hostile work environment sexual harassment. — A plaintiff's claim of hostile work
environment sexual harassment was supported by substantial evidence where she
proved the following: an attorney, who worked with plaintiff as a paralegal, regularly
made sexual innuendoes and told dirty jokes that were demeaning to women, engaged
in sexual discussions and flirted with female employees, inappropriately touched female
employees, commented about employees’ sexual preferences and tolerated similar
conduct by other office employees and the attorney became more aggressive when
plaintiff reported the occurrences to her employer, followed plaintiff and yelled at her,
disciplined plaintiff for pretextual reasons and berated and belittled her publicly. Littell v.
Allstate Ins. Co., 2008-NMCA-012, 143 N.M. 506, 177 P.3d 1080.

Employer liability will be presumed where there is actionable sexual harassment and
the harassing employee has supervisory authority over the victimized employee. Ocana
v. American Furn. Co., 2004-NMSC-018, 135 N.M. 539, 91 P.3d 58.



Proof of sex discrimination. — In plaintiff's action alleging that her employer
discriminated against her on the basis of her sex, the trial court properly allowed her to
compare her wages with those of males employed as subsidiary managers by the
company in other cities. Sonntag v. Shaw, 2001-NMSC-015, 130 N.M. 238, 22 P.3d
1188.

Hostile work environment claim was established by aggregation of incidents reflecting
severity and pervasiveness of harassment almost daily for nineteen months. Nava v.
City of Santa Fe, 2004-NMSC-039, 136 N.M. 647, 103 P.3d 571.

Standard applicable to hostile work environment claims. — To state a claim for a
hostile work environment, the alleged conduct must be so severe and pervasive that the
workplace is transformed into a hostile and abusive environment for the employee.
Herald v. Board of Regents of the Univ. of N.M., 2015-NMCA-104, cert. denied, 2015-
NMCERT-009.

Where plaintiff, a resident physician at the university of New Mexico school of medicine,
was dismissed from the residency program and brought suit against the board of
regents of the university of New Mexico claiming sex discrimination, and where plaintiff
proffered a jury instruction stating that to prove her hostile work environment, she was
required to establish that defendant’s conduct, after it learned of plaintiff’s allegations of
rape, was based on her sex and was “severe or pervasive,” the district court’s denial of
plaintiff’'s instruction was proper, and the court’s instruction, stating that to find a hostile
work environment, plaintiff had to establish that defendant’s conduct was based on
plaintiff's sex and was “severe and pervasive,” accurately stated the law. Herald v.
Board of Regents of the Univ. of N.M., 2015-NMCA-104, cert. denied, 2015-NMCERT-
009.

Claim not barred by exclusivity provision of Worker's Compensation Act. — The
plaintiff's claim of sex discrimination under the New Mexico Human Rights Act was not
barred by the exclusivity provision of the Worker's Compensation Act, Section 52-1-6
NMSA 1978 et seq., even though her claim for worker's compensation and for violation
of the NMHRA stemmed from the same set of facts. Sabella v. Manor Care, Inc., 1996-
NMSC-014, 121 N.M. 596, 915 P.2d 901.

Claim under the Human Rights Act was not barred by the Personnel Act. — The
protections against discrimination and retaliation contained in the Human Rights Act
apply to probationary employees of the state who have been discharged pursuant to the
Personnel Act, Section 10-9-1 NMSA 1978 et seq. Rodriguez v. N.M. Dep't of
Workforce Solutions, 2012-NMCA-059, 278 P.3d 1047.

Where the employee was hired as a probationary employee of the Department of
Workforce Solutions; while the employee was a probationary employee, the employee
was given notice of dismissal from the employee’s position pursuant to the Personnel
Act, Section 10-9-1 NMSA 1978 et seq., which permitted the department to terminate
the employee without cause; as a probationary employee, the employee had no



property interest in continuing employment; and the employee filed a claim under the
Human Rights Act alleging discrimination and retaliation based on sex and age, the
employee had a right to pursue the claims under the Human Rights Act. Rodriguez v.
N.M. Dep't of Workforce Solutions, 2012-NMCA-059, 278 P.3d 1047.

Human Rights Act prohibition against discrimination on the basis of spousal
affiliation or sexual orientation. — An owner of a mobile home park was not "using"
property for an immoral purpose when renting to cohabiting couples, or to tenants
engaged in drug trafficking in the absence of a showing of knowledge of the drug
trafficking. Maloof v. Prieskorn, 2004-NMCA-126, 136 N.M. 516, 101 P.3d 327, cert.
denied, 2004-NMCERT-011, 136 N.M. 656, 103 P.3d 580.

City of Albuquerque ordinance which prohibits public nudity does not violate the
New Mexico Human Rights Act which in general prohibits an establishment that offers
services to the public from discriminating on the basis of sex. City of Albuquerque v.
Sachs, 2004-NMCA-065, 135 N.M. 578, 92 P.3d 24, cert. denied, 2004-NMCERT-006,
135 N.M. 789, 93 P.3d 1292.

Summary judgment appropriate. — Where superior told plaintiff over a two-month
period that he found plaintiff attractive and asked if plaintiff was interested in a
relationship, but did not pursue the matter after he was rebuffed by plaintiff and reduced
his contact with plaintiff; superior never made any comment connecting a promised
raise to anything other than plaintiff's job performance; and plaintiff offered no evidence
that her work performance was affected, that she felt compelled to resign, that her
superior made any suggestion that her response to his advances would have an impact
on her compensation or other aspect of her employment, or that plaintiff suffered any
adverse employment action after she reported what she believed to be harassment to
her superior, plaintiff failed to show quid pro quo sexual harassment, hostile work
environment sexual harassment, constructive discharge or retaliation. Ulibarri v. State,
2006-NMSC-009, 139 N.M. 193, 131 P.3d 43.

Il. AGE, DISABILITY AND RACE DISCRIMINATION.

Age and disability claims must be pursued under the New Mexico Human Rights Act
and do not lie in common law tort. Employees may not pursue age and discrimination
claims outside the Act that do not contain allegations sufficient to meet the elements of
retaliatory discharge, intentional infliction of emotional distress, prima facie tort, or other
existing independent torts. Gormley v. Coca-Coca Enters., 2004-NMCA-021, 135 N.M.
128, 85 P.3d 252, aff'd, 2005-NMSC-003, 137 N.M. 192, 109 P.3d 280.

Disability based on serious medical condition. — Plaintiff established a prima facie
case of disability for purposes of an employment discrimination claim based on plaintiff's
breast cancer and on the effects of plaintiff's cancer medication which substantially
impaired plaintiff's normal sex life. Keller v. Board of Educ. of City of Albuquerque, 182
F. Supp. 2d 1148 (D.N.M. 2001).



Human Rights Act prohibits employers from refusing to reasonably accommodate
individual’'s disability. Albert v. Smith’s Food & Drug Centers, Inc., 356 F.3d 1242 (10th
Cir. 2004).

New Mexico created state remedy for age discrimination through the New Mexico
Human Rights Act that affords victims back wages and other monetary relief. Gill v.
Pub. Employees Ret. Bd., 2004-NMSC-016, 135 N.M. 472, 90 P.3d 491.

Bona fide occupational qualification. — Termination of nanny who, due to illness,
was unable to perform job was not a wrongful discharge under this section; the ability to
attend work regularly is a bona fide occupational qualification within the meaning of
Subsection A. Stock v. Grantham, 1998-NMCA-081, 125 N.M. 564, 964 P.2d 125, cert.
denied, 125 N.M. 322, 961 P.2d 167.

Race discrimination not shown. — Shopping center manager did not discriminate
against an East Indian store owner by refusing to renew the owner's lease of a space in
the shopping center, where the decision not to renew the lease was purely a business
judgment based on efforts to improve the center's "tenant mix". Goradia v. Hahn Co.,
1991-NMSC-040, 111 N.M. 779, 810 P.2d 798.

Classifications such as Caucasian, white, and non-Hispanic are protected. —
Where plaintiff, a Caucasian and of German descent, claimed that she was subject to
discrimination based on her status as a non-Hispanic, the district court erred in granting
defendant’s motion for summary judgment on the grounds that the school district that
refused to renew plaintiff's employment contract was not aware of plaintiff’'s asserted
national origin, and therefore plaintiff's national origin could not, as a matter of law, have
been a motivating factor in the decision to terminate her employment. A national origin
discrimination claim based on the ethnic distinction between Hispanics and non-
Hispanics is actionable under the New Mexico Human Rights Act. Garcia v. Hatch
Valley Pub. Schs., 2016-NMCA-034, cert. granted, 2016-NMCERT-____ .

Reverse discrimination claims. — Reverse discrimination claims are analyzed like
any other racial discrimination claim, and where plaintiff, who identified her protected
group as white or non-Hispanic, presented evidence concerning her training and
experience, as well as evidence that other school bus drivers, who did not belong to the
protected class, had similar performance issues and were not terminated, plaintiff
satisfied the prima facie case requirement to show that the circumstances of her
termination give rise to an inference of discrimination, and the burden shifts to the
school district to provide a legitimate purpose for plaintiff’'s termination. Plaintiff's
evidence was also sufficient to raise a question as to pretext, and therefore plaintiff put
forward sufficient evidence to create genuine issues of material fact with respect to her
discrimination claim against defendant. The district court erred in granting summary
judgment dismissing plaintiff's claim. Garcia v. Hatch Valley Pub. Schs., 2016-NMCA-
034, cert. granted, 2016-NMCERT-_____ .



Age and race discrimination shown. — Fifty-nine year-old Navajo Indian made out a
case that he was terminated because of his age and race, where he identified age and
race-based animus, and demonstrated that he was treated differently than similarly
situated young, non-Native Americans, to a degree sufficient to support a judgment and
award of damages. Smith v. FDC Corp., 1990-NMSC-020, 109 N.M. 514, 787 P.2d 433.

Age discrimination not shown. — Employee's charge of age discrimination was not
established where the evidence showed that the employer did not breach its reduction-
in-force policy, plaintiff was not treated less favorably than younger employees, and the
employer had a legitimate nondiscriminatory reason not to retain the employee. Cates v.
Regents of N.M. Inst. of Mining & Tech., 1998-NMSC-002, 124 N.M. 633, 954 P.2d 65.

"Medical condition” does not include a temporary injury with minimal residual
effects. Trujillo v. N. Rio Arriba Elec. Coop., Inc., 2002-NMSC-004, 131 N.M. 607, 41
P.3d 333.

Court may not impute knowledge of certain medical conditions. — Where the
disability, resulting limitations, and necessary reasonable accommodations, are not
open, obvious, and apparent to the employer, the employer cannot be held to have
imputed knowledge of a medical condition. Trujillo v. N. Rio Arriba Elec. Coop., 2002-
NMSC-004, 131 N.M. 607, 41 P.3d 333.

Totally disabled employee. — By admitting in his worker's compensation claim that he
was totally disabled, an employee also admitted that he was not "otherwise qualified",
per Subsection A, and, thus, was barred as matter of law from recovery under the
Human Rights Act, Section 28-1-1 NMSA 1978 et seq. Kitchell v. Pub. Serv. Co., 1998-
NMSC-051, 126 N.M. 525, 972 P.2d 344.

V. RETALIATION.

Retaliation provisions. — The plain language of the New Mexico Human Rights Act
retaliation provision in Section 28-1-71(2) NMSA 1978 is broad enough to provide
protection to a defense attorney participating in a mediation. Kelley v. City of
Albuquerque, 542 F.3d 802 (10th Cir. 2008)

Acts of retaliation. — Prohibited acts of "threats, reprisal or discrimination" are
considered together under the general label of unlawful retaliation. Juneau v. Intel
Corp., 2006-NMSC-002, 139 N.M. 12, 127 P.3d 548.

Prima facie case of retaliation. — To present a prima facie case of retaliation,
opposition to a discriminatory practice must be shown and regardless of how a
complaint of discrimination is made to the employer, the employee's communication to
the employer must sufficiently convey the employee's reasonable concerns that the
employer has acted or is acting in an unlawful discriminatory manner and at the very
least, if the statement does not mention a specific act of discrimination, the employer
must be able to discern from the context of the statement that the employee opposes an



allegedly unlawful employment practice. Ocana v. American Furniture Co., 2004-NMSC-
018, 135 N.M. 539, 91 P.3d 58.

Burden of proof. — In action for retaliation under the New Mexico Human Rights Act,
the plaintiff has the burden of establishing that the defendant's actions were taken with
the intent to retaliate against the plaintiff. Gioia v. Pinkerton's, Inc., 194 F. Supp. 2d
1207 (D.N.M. 2002).

Plaintiff who is not at-will employee may not pursue action for tort of retaliatory
discharge under the policy exception to the at-will doctrine when the plaintiff has an
alternative remedial grievance procedure available under a collective bargaining
agreement. Silva v. American Fed’'n. of State, County & Mun. Employees, 231 F.3d 691
(10th Cir. 2001).

Continuing violation doctrine applies to retaliation claim. — The continuing
violation doctrine applies to retaliation claims. If one act contributing to a retaliation
claim based on a series of actions and not a single, discrete act occurred within the
statutory period for filing complaints, all acts creating the retaliation claim may be
considered, including facts and evidence of facts that occurred prior to the one-hundred-
eighty-day statute of limitations cut-off for filing complaints. Charles v. NMSU Regents,
2011-NMCA-057, 150 N.M. 17, 256 P.3d 29, cert. denied, 2011-NMCERT-001, 150
N.M. 558, 263 P.3d 900.

Where plaintiff complained several times about the conduct of a co-worker and after
each complaint, the co-worker and plaintiff's supervisors retaliated with harassment,
threatening behavior, discrimination and reprisals, plaintiff's claim of retaliation was
based on a cumulative series of acts, not a discrete discriminatory act, the continuing
violation doctrine applied, and the court could consider all of the conduct that occurred
during plaintiff’'s employment, including conduct that occurred more than 180 days prior
to the date plaintiff filed a complaint. Charles v. NMSU Regents, 2011-NMCA-057, 150
N.M. 17, 256 P.3d 29, cert. denied, 2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900.

Sufficient evidence of constructive discharge. — Where plaintiff testified that during
plaintiff's four years of employment with defendant, plaintiff’'s co-worker yelled at
plaintiff, told plaintiff to "shut up”, accused plaintiff of not doing anything, called plaintiff
insulting names, subjected plaintiff to intimidating conduct by yelling at plaintiff,
slammed drawers and cabinets, refused to give plaintiff receipts for purchases made
using a university card that was issued to plaintiff, made fun of plaintiff, and told plaintiff
to hold plaintiff’'s blouse closed when plaintiff bent down or the co-worker would kick
plaintiff, some of the co-worker’s conduct occurred in front of students; and plaintiff's
supervisor yelled at plaintiff and criticized plaintiff in front of students, threw a cigarette
butt at plaintiff, unfairly criticized plaintiff's work performance, accused plaintiff of being
late to work, and decreased plaintiff's performance rating with respect to working
relations, plaintiff's evidence was sufficient to support the jury’s findings that plaintiff was
constructively discharged. Charles v. NMSU Regents, 2011-NMCA-057, 150 N.M. 17,
256 P.3d 29, cert. denied, 2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900.



Retaliatory discharge shown. — In an action by an employee against an employer
alleging gender discrimination and retaliatory discharge, since the supervisor's own
testimony constituted an admission that the employee's complaint of gender
discrimination caused him to make the determination to terminate her, the employee
was entitled to judgment as a matter of law. Brillhart v. Philips Elec. N. Am. Corp., 938
F. Supp. 742 (D.N.M. 1996), rev'd, 179 F.3d 1271 (10th Cir. 1999).

Retaliatory actions shown. — Jury reasonably concluded that retaliation was the
motive behind the unfair criticism and isolation to which the employee was subjected
after she filed a discrimination claim, as well as the employer's failure to give her the
same consideration for a particular position as other employees. Gonzales v. N.M. Dep't
of Health, 2000-NMSC-029, 129 N.M. 586, 11 P.3d 550.

Prospective employee may be required to enter race on application for security
reasons despite provisions of Section 59-4-4C, 1953 Comp. (similar to Subsection D of
this section). 1963-64 Op. Att'y Gen. No. 63-163.

Law reviews. — For note and comment, "The Irrational Legacy of Romer v. Evans: A
Decade of Judicial Review Reveals the Need for Heightened Scrutiny of Legislation
That Denies Equal Protection to Members of the Gay Community,” see 36 N.M.L. Rev.
565 (2006).

For comment, "Public Accommodations in New Mexico: The Right to Refuse Service for
Reasons Other Than Race or Religion,"” see 10 Nat. Resources J. 635 (1970).

For article, "Age Discrimination in Employment: A Comparison of the Federal and State
Laws and Remedies in New Mexico," see 7 N.M.L. Rev. 51 (1976-77).

For note, "Human Rights Commission v. Board of Regents: Should a University be
Considered a Public Accommodation Under the New Mexico Human Rights Act"? see
12 N.M.L. Rev. 541 (1982).

For article, "Defending the Abusively Discharged Employee: In Search of a Judicial
Solution," see 12 N.M.L. Rev. 711 (1982).

For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15 Am. Jur. 2d Civil Rights 8§ 28 to 34,
41 to 60, 98 to 175, 193 to 206, 226 to 242, 249 to 256.

Tenants or buyers: race or religious belief as permissible consideration in choosing
tenants or buyers of real estate, 14 A.L.R.2d 153.

Discharge from private employment on ground of political views or conduct, 51 A.L.R.2d
742, 29 A.L.R.4th 287, 38 A.L.R.5th 39.



Businesses or establishments falling within state civil rights statute provisions
prohibiting discrimination, 87 A.L.R.2d 120.

Blockbusting: validity and construction of anti-blockbusting regulations designed to
prevent brokers from inducing sales of realty because of actual or rumored entry of
racial group in neighborhood, 34 A.L.R.3d 1432.

Exclusion of or discrimination against physician or surgeon by hospital, 37 A.L.R.3d
645.

Aliens: constitutionality of enactment or regulation forbidding or restricting employment
of aliens in public employment or on public works, 38 A.L.R.3d 1213.

Discrimination in provision of municipal services or facilities as civil rights violation, 51
A.L.R.3d 950.

Trailer park as place of public accommodation within meaning of state civil rights
statutes, 70 A.L.R.3d 1142.

Application of state law to sex discrimination in employment, 87 A.L.R.3d 93.

State laws prohibiting sex discrimination as violated by dress or grooming requirements
for customers of establishments serving food or beverages, 89 A.L.R.3d 7.

Construction and effect of state legislation forbidding job discrimination because of
physical handicap, 90 A.L.R.3d 383.

Union security arrangements in state public employment, 95 A.L.R.3d 1102.
Application of state law to age discrimination in employment, 96 A.L.R.3d 195.

Prohibition, under state civil rights laws, of racial discrimination in rental of privately
owned residential property, 96 A.L.R.3d 497.

Identification of jobseeker by race, religion, national origin, sex, or age, in "situation
wanted" employment advertising as violation of state civil rights laws, 99 A.L.R.3d 154.

On-the-job sexual harassment as violation of state civil rights law, 18 A.L.R.4th 328.

Construction and effect of state legislation forbidding discrimination in housing on
account of physical handicap, 28 A.L.R.4th 685.

What constitutes illegal discrimination under state statutory prohibition against
discrimination in housing accommodations on account of marital status, 33 A.L.R.4th
964.



What constitutes employment discrimination on basis of "marital status,” for purposes of
state civil rights laws, 44 A.L.R.4th 1044.

Discipline or discharge for sexual conduct as violative of state fair employment laws, 47
A.L.R.4th 863.

Liability of employer, supervisor, or manager for intentionally or recklessly causing
employee emotional distress, 52 A.L.R.4th 853.

AIDS infection as affecting right to attend public school, 60 A.L.R.4th 15.

Accommodation requirement under state legislation forbidding job discrimination on
account of handicap, 76 A.L.R.4th 310.

Handicap as job disqualification under state legislation forbidding job discrimination on
account of handicap, 78 A.L.R.4th 265.

Discrimination "because of handicap” or "on the basis of handicap” under state statutes
prohibiting job discrimination on account of handicap, 81 A.L.R.4th 144.

State civil rights legislation prohibiting sex discrimination in housing, 81 A.L.R.4th 205.

What constitutes handicap under state legislation forbidding job discrimination on
account of handicap, 82 A.L.R.4th 26.

Liability for discharge of employee from private employment on ground of political views
or conduct, 38 A.L.R.5th 39.

Application of state law to age discrimination in employment, 51 A.L.R.5th 1.

Validity, construction, and application of state enactment, order, or regulation expressly
prohibiting sexual orientation discrimination, 82 A.L.R.5th 1.

Individual liability of supervisors, managers, officers or co-employees for discriminatory
actions under state Civil Rights Act, 83 A.L.R.5th 1.

When is supervisor's or coemployee's hostile environment sexual harassment imputable
to employer under state law, 94 A.L.R.5th 1.

Discrimination against pregnant employee as violation of state fair employment laws, 99
A.L.R.5th 1.

What constitutes substantial limitation on major life activity of working for purposes of
state civil rights acts, 102 A.L.R.5th 1.



Necessity of, and what constitutes, employer’s reasonable accommodation of
employee’s religious preference under state law, 107 A.L.R.5th 623, § 7.

Refusal to hire, or dismissal from employment, on account of plaintiff's sexual lifestyle or
sexual preference as violation of federal constitution or federal civil rights statutes, 42
A.L.R. Fed. 189.

Sex discrimination in law enforcement and corrections employment, 53 A.L.R. Fed. 31.

Actions, under 42 USCS § 1983, for violations of federal statutes pertaining to rights of
handicapped persons, 63 A.L.R. Fed. 215.

Age as bona fide occupational qualification "reasonably necessary" for normal conduct
of business under 8§ 4(f)(1) of Age Discrimination in Employment Act (29 USCS 8§
623(f)(1)), 63 A.L.R. Fed. 610.

Admissibility, in action under Title VII of the Civil Rights Act of 1964 (42 USCS 88 2000e
et seq.), of evidence of discriminatory practices predating the Act, 63 A.L.R. Fed. 891.

Liability under Title VII of Civil Rights Act of 1964 (42 USCS § 2000e et seq.) of
employer, as successor employer, for discriminatory employment practices of
predecessor, 67 A.L.R. Fed. 806.

Disparate impact test for sex discrimination in employment under Title VII of Civil Rights
Act of 1964 (42 USCS § 2000e et seq.), 68 A.L.R. Fed. 19.

When is work environment intimidating, hostile, or offensive, so as to constitute sexual
harassment in violation of Title VII of Civil Rights Act of 1964, as amended (42 USCS §
2000e et seq.), 78 A.L.R. Fed. 252.

Reinstatement as remedy for discriminatory discharge or demotion under Age
Discrimination in Employment Act (29 USCS 8§ 621 et seq.), 78 A.L.R. Fed. 575.

Actions under Age Discrimination in Employment Act (29 USCS 88 621-634)
challenging hiring or retirement practices in law enforcement employment, 79 A.L.R.
Fed. 373.

Who is "qualified" handicapped person protected from employment discrimination under
Rehabilitation Act of 1973 (29 USCS 88 701 et seq.) and regulations promulgated
thereunder, 80 A.L.R. Fed. 830.

Effect of mixed or dual motives in actions under Title VII (equal employment
opportunities subchapter) of Civil Rights Act of 1964 (42 USCS 88 2000e et seq.), 83
A.L.R. Fed. 268.



Actionability, under federal and state antidiscrimination legislation, of foreign employer's
discriminating in favor of foreign workers in hiring and other employment matters, 84
A.L.R. Fed. 114.

Nature and burden of proof in Title VII action alleging favoritism in promotion or job
assignment due to sexual or romantic relationship between supervisor and another, 86
A.L.R. Fed. 230.

Circumstances which warrant finding of constructive discharge in cases under Age
Discrimination in Employment Act (29 USCS 8§ 621 et seq.), 93 A.L.R. Fed. 10.

When does adverse employment decision based on person's foreign accent constitute
national origin discrimination in violation of Title VII of Civil Rights Act of 1964 (42 USCS
88 2000e€ et seq.), 104 A.L.R. Fed. 816.

Protection of debtor from acts of discrimination by private entity under 8§ 525(b) of
Bankruptcy Code of 1978 (11 USCS § 525(b)), 105 A.L.R. Fed. 555.

Sex discrimination in job assignment or transfer as violation of Title VII of Civil Rights
Act of 1964 (42 USCS 88 2000e et seq.), 123 A.L.R. Fed. 1

Who, other than specifically excluded persons, is "employee" under § 4(a)(1) of Age
Discrimination in Employment Act of 1967 (29 USC § 623(a)(1)), 125 A.L.R. Fed. 273.

Employee's retention of benefits received in consideration of promise not to enforce
claims under Age Discrimination in Employment Act as ratification of otherwise invalid
or voidable waiver under 8§ 7(f)(1) of act (29 USC § 626(f)(1)), 128 A.L.R. Fed. 577.

Validity, construction, and application of § 274A of Immigration and Nationality Act (8
USCS § 1324a), involving unlawful employment of aliens, 130 A.L.R. Fed. 381.

What constitutes employer's reasonable accommodation of employee'’s religious
preferences under Title VII of Civil Rights Act of 1964, 134 A.L.R. Fed. 1.

Who is "employer" within meaning of Age Discrimination in Employment Act of 1967 (29
USCS § 621 et seq.), 137 A.L.R. Fed. 551.

Conduct of plaintiff as defense in action for employment discrimination based on sexual
harassment under federal civil rights statutes, 145 A.L.R. Fed. 459.

Construction and application of § 804(f) of Fair Housing Act (42 USCA § 3604(f)),
prohibiting discrimination in housing because of individual's disability, 148 A.L.R. Fed. 1.

What constitutes reverse or majority gender discrimination against males violative of
federal constitution or statutes - public employment cases, 153 A.L.R. Fed. 609.



What constitutes direct evidence of age discrimination in action under age
discrimination in employment act (29 U.S.C.A. 88 621et seq.) - post-Price Waterhouse
cases, 155 A.L.R. Fed. 283.

What constitutes racial harassment in employment violative of Title VII of Civil Rights
Act of 1964 (42 U.S.C.A. 8 2000¢ et seq.), 156 A.L.R. Fed. 1.

Sex discrimination in public education under Title IX - supreme court cases, 158 A.L.R.
Fed. 563.

Liability of employer, under Title VII of Civil Rights Act of 1964 (42 U.S.C.A. 88 2000e et
seq.) for sexual harassment of employee by customer, client, or patron, 163 A.L.R. Fed.
445,

What constitutes "Willful violation" under age discrimination in employment act (29
U.S.C. 8 626 et seq.) entitling victim to liquidate damages, 165 A.L.R. Fed. 1.

What constitutes reverse sex or gender discrimination against males violative of federal
constitution or statutes - nonemployment cases, 166 A.L.R. Fed. 1.

What constitutes reverse or majority race or national origin discrimination violative of
federal constitution or statutes - public employment cases, 168 A.L.R. Fed. 1.

14 C.J.S. Civil Rights, 88 53 to 67, 146 to 181.

28-1-7.1. Prohibiting discrimination against seniors in certain
volunteer service.

The state or a political subdivision of the state shall not exclude a person older than
sixty years of age from volunteer service as long as the person is physically, mentally
and professionally capable of performing the services involved. For the purposes of this
section, "professionally capable” means having the ability to demonstrate reasonable
proficiency and having any relevant certification in accordance with the laws, rules or
technical standards that may govern the particular profession.

History: Laws 2003, ch. 231, § 1.
ANNOTATIONS

Effective dates. — Laws 2003, ch. 231, § 2 made the act effective July 1, 2003.
28-1-7.2. Quotas prohibited.
A person, employer, employment agency or organization shall not use the provisions

of the Human Rights Act to adopt or implement a quota on the basis of sexual
orientation or gender identity.



History: Laws 2003, ch. 383, § 3.
ANNOTATIONS

Effective dates. — Laws 2003, ch. 383, 8 5 made the act effective July 1, 2003.

28-1-8. Repealed.
ANNOTATIONS

Repeals. — Laws 1983, ch. 241, § 6, repealed 28-1-8 NMSA 1978, as enacted by Laws
1973, ch. 155, § 3, relating to certification of preexisting disability, effective June 17,
1983.

28-1-9. Exemptions.
Nothing contained in the Human Rights Act shall:

A. apply to any single-family dwelling sold, leased, subleased or rented by an owner
without the making of any notice, statement or advertisement with respect to the sale,
lease, sublease or rental of a dwelling unit that indicates any preference, limitation or
discrimination based on race, color, religion, national origin, ancestry, sex, sexual
orientation or gender identity. This exemption is subject to these further reservations:

(1) to qualify for the exemption, the seller must not be an owner of or own or
have reserved any interest in more than three single-family dwellings; and

(2) if the seller does not currently live in the dwelling or he was not the most
recent occupant, the exemption granted in this section shall only apply to one sale in
twenty-four months;

B. bar any religious or denominational institution or organization that is operated,
supervised or controlled by or that is operated in connection with a religious or
denominational organization from limiting admission to or giving preference to persons
of the same religion or denomination or from making selections of buyers, lessees or
tenants as are calculated by the organization or denomination to promote the religious
or denominational principles for which it is established or maintained, unless
membership in the religious or denominational organization is restricted on account of
race, color, national origin or ancestry;

C. bar any religious or denominational institution or organization that is operated,
supervised or controlled by or that is operated in connection with a religious or
denominational organization from imposing discriminatory employment or renting
practices that are based upon sexual orientation or gender identity; provided, that the
provisions of the Human Rights Act with respect to sexual orientation and gender
identity shall apply to any other:



(2) for-profit activities of a religious or denominational institution or religious
organization subject to the provisions of Section 511(a) of the Internal Revenue Code of
1986, as amended; or

(2) nonprofit activities of a religious or denominational institution or religious
organization subject to the provisions of Section 501(c)(3) of the Internal Revenue Code
of 1986, as amended;

D. apply to rooms or units in dwellings containing living quarters occupied or
intended to be occupied by no more than four families living independently of each
other, if the owner actually maintains and occupies one of the living quarters as his
residence;

E. apply to public restrooms, public showers, public dressing facilities or sleeping
guarters in public institutions, where the preference or limitation is based on sex; and

F. prevent the mandatory retirement of an employee upon reaching the age of sixty-
five years or older, if the employer is operating under a retirement plan that meets the
requirements of Public Law 93-406, the Employee Retirement Income Security Act of
1974.

History: 1953 Comp., § 4-33-8, enacted by Laws 1969, ch. 196, § 8; 1973, ch. 58, § 2;
1975, ch. 78, 8§ 1; 2003, ch. 383, § 4; 2004, ch. 115, § 2.

ANNOTATIONS

Cross references. — For the federal Employee Retirement Income Security Act of
1974, see 26 U.S.C. 8§ 410 et seq.

For Section 511(a) of the Internal Revenue Code of 1986, see 26 U.S.C. § 511(a).
For Section 501(c)(3), see 26 U.S.C. § 501(c)(3).

The 2004 amendment, effective July 1, 2004, deleted Subsection G, which provided
that the Human Rights Act does not apply to a business that employs fourteen or fewer
full-time employees.

The 2003 amendment, effective July 1, 2003, substituted "sex, sexual orientation or
gender identity” for "or sex" following "national origin, ancestry" in Subsection A; in
Paragraph A(2), substituted "does not currently” for "doesn't presently” near the
beginning, deleted "then" following "most recent occupant”, substituted "shall” for "will"
following "in this section"; in Subsection B, substituted "that is operated, supervised" for
"which is operated, or supervised" following "institution or organization”, inserted "that"
following "controlled by or"; added present Subsection C and redesignated former
Subsections C to E as Subsections D to F; and added Subsection G.



Law reviews. — For article, "Age Discrimination in Employment: A Comparison of the
Federal and State Laws and Remedies in New Mexico," see 7 N.M.L. Rev. 51 (1976-
77).

For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, construction, and application of
provisions of § 702 of Civil Rights Act of 1964 (42 USCS 8§ 2000e-1) exempting
activities of religious organizations from operation of Title VIl Equal Employment
Opportunity provisions, 67 A.L.R. Fed. 874.

Actions under Age Discrimination in Employment Act (29 USCS 8§ 621 to 634)
challenging hiring or retirement practices in law enforcement employment, 79 A.L.R.
Fed. 373.

Validity, construction, and application of § 804 (c) of Civil Rights Act of 1968 (Fair
Housing Act) (42 USCS 8 3604 (c)) prohibiting discriminatory notice, statement, or
advertisement with respect to sale or rental of dwelling, 142 A.L.R. Fed. 1

28-1-10. Grievance procedure.

A. A person claiming to be aggrieved by an unlawful discriminatory practice and a
member of the commission who has reason to believe that discrimination has occurred
may file with the human rights division of the labor department a written complaint that
shall state the name and address of the person alleged to have engaged in the
discriminatory practice, all information relating to the discriminatory practice and any
other information that may be required by the commission. All complaints shall be filed
with the division within three hundred days after the alleged act was committed.

B. The director shall advise the respondent that a complaint has been filed against
the respondent and shall furnish the respondent with a copy of the complaint. The
director shall promptly investigate the alleged act. If the director determines that the
complaint lacks probable cause, the director shall dismiss the complaint and notify the
complainant and respondent of the dismissal. The complaint shall be dismissed subject
to appeal as in the case of other orders of the commission.

C. If the director determines that probable cause exists for the complaint, the
director shall attempt to achieve a satisfactory adjustment of the complaint through
persuasion and conciliation. The director and staff shall neither disclose what has
transpired during the attempted conciliation nor divulge information obtained during any
hearing before the commission or a commissioner prior to final action relating to the
complaint. An officer or employee of the labor department who makes public in any
manner information in violation of this subsection is guilty of a misdemeanor and upon
conviction shall be fined not more than one thousand dollars ($1,000) or imprisoned not
more than one year.



D. A person who has filed a complaint with the human rights division may request
and shall receive an order of nondetermination from the director without delay after the
division's receipt of the complaint and in jointly filed cases, after the federal complaint
has been closed. The order of nondetermination may be appealed pursuant to the
provisions of Section 28-1-13 NMSA 1978.

E. In the case of a complaint filed by or on behalf of a person who has an urgent
medical condition and has notified the director in writing of the test results, the director
shall make the determination whether probable cause exists for the complaint and shall
attempt any conciliation efforts within ninety days of the filing of the written complaint or
notification, whichever occurs last.

F. If conciliation fails or if, in the opinion of the director, informal conference cannot
result in conciliation and the complainant has not requested a waiver of right to hearing
pursuant to the provisions of Subsection J of this section, the commission shall issue a
written complaint in its own name against the respondent, except that in the case of a
complaint filed by or on behalf of a person who has an urgent medical condition, who
has notified the director in writing of the test results and who so elects, the director shall
issue an order of nondetermination, which may be appealed pursuant to the provisions
of Section 28-1-13 NMSA 1978. The complaint shall set forth the alleged discriminatory
practice, the secretary's regulation or the section of the Human Rights Act alleged to
have been violated and the relief requested. The complaint shall require the respondent
to answer the allegations of the complaint at a hearing before the commission or
hearing officer and shall specify the date, time and place of the hearing. The hearing
date shall not be more than fifteen or less than ten days after service of the complaint.
The complaint shall be served on the respondent personally or by registered mail, return
receipt requested. The hearing shall be held in the county where the respondent is
doing business or the alleged discriminatory practice occurred.

G. Within one year of the filing of a complaint by a person aggrieved, the
commission or its director shall:

(1)  dismiss the complaint for lack of probable cause;

(2)  achieve satisfactory adjustment of the complaint as evidenced by order of
the commission; or

3) file a formal complaint on behalf of the commission.

H. Upon the commission's petition, the district court of the county where the
respondent is doing business or the alleged discriminatory practice occurred may grant
injunctive relief pending hearing by the commission or pending judicial review of an
order of the commission so as to preserve the status quo or to ensure that the
commission's order as issued will be effective. The commission shall not be required to
post a bond.



I.  For purposes of this section, "urgent medical condition"” means any medical
condition as defined by an appropriate medical authority through documentation or by
direct witness of a clearly visible disablement that poses a serious threat to the life of
the person with the medical condition.

J. The complainant may seek a trial de novo in the district court in lieu of a hearing
before the commission, provided the complainant requests from the director, in writing,
a waiver of complainant's right to hearing within sixty days of service of written notice of
a probable cause determination by the director. The director shall approve the waiver
request and shall serve notice of the waiver upon the complainant and respondent. The
complainant may request a trial de novo pursuant to Section 28-1-13 NMSA 1978 within
ninety days from the date of service of the waiver. Issuance of the notice shall be
deemed a final order of the commission for the purpose of appeal pursuant to Section
28-1-13 NMSA 1978.

History: 1953 Comp., 8§ 4-33-9, enacted by Laws 1969, ch. 196, § 9; 1981, ch. 220, § 1;
1983, ch. 241, § 3; 1987, ch. 342, § 21; 1991, ch. 45, 8§ 1; 1993, ch. 268, § 2; 1993, ch.
305, § 1; 1995, ch. 125, § 2; 2005, ch. 311, § 1.

ANNOTATIONS

The 2005 amendment, effective June 17, 2005, changed the time when complaints
must be filed from one hundred eighty days to three hundred days in Subsection A,
deleted the former provision of Subsection D that the division shall receive an order of
non-determination one hundred eighty days after receipt of the complaint; provided in
Subsection D that the division shall receive and order of non-determination without
delay after receipt of the complaint and in jointly filed cases, after the federal complaint
has been closed; and changed the time the complainant may request a trial de novo
from thirty days to ninety days.

The 1995 amendment, effective June 16, 1995, made minor stylistic changes in
Subsection A, in Subsection F, inserted "and the complainant has not requested a
waiver of right to hearing pursuant to the provisions of Subsection J of this section” in
the first sentence and "or hearing officer" in the third sentence, and added Subsection J.

The 1993 amendment, effective June 18, 1993, inserted a new Subsection G, and
redesignated former Subsections G and H as present Subsections H and I.

The 1991 amendment, effective July 1, 1991, inserted "human rights" in the first
sentence of Subsection A; added Subsections D, E and H; redesignated former
Subsections D and E as Subsections F and G; in Subsection F added the exception at
the end of the first sentence; and made stylistic changes in Subsections A and B.

Exhaustion of administrative remedies. — A plaintiff must exhaust plaintiff's
administrative remedies against a party before bringing an action against that party



based on a claim under the Human Rights Act. Sonntag v. Shaw, 2001-NMSC-015, 130
N.M. 238, 22 P.3d 1188.

Independent tort action not precluded. — The Human Rights Act did not preclude the
plaintiff from bringing a tort claim against her employer and supervisor based on
allegations that the supervisor disparaged and humiliated her in front of other
employees necessitating her hospitalization. Beavers v. Johnson Controls World Servs.,
Inc., 1995-NMCA-070, 120 N.M. 343, 901 P.2d 761.

Compliance with grievance procedure of Human Rights Act is prerequisite to suit
under the act. Jaramillo v. J.C. Penney Co., 1985-NMCA-002, 102 N.M. 272, 694 P.2d
528.

Exhaustion of administrative remedies not required. — Because the Human Rights
Act does not provide an exclusive remedy, exhaustion of administrative remedies under
the act is not a prerequisite to proceeding with an independent tort claim. The
legislature did not intend the act's remedies to be exclusive. Gandy v. Wal-Mart Stores,
Inc., 1994-NMSC-040, 117 N.M. 441, 872 P.2d 859.

Effect of filing with EEOC. — Even though the plaintiff had filed a sex discrimination
complaint against her former employer only with the equal employment opportunity
commission (EEOC), she exhausted her administrative remedies and could file an
appeal in the district court because a work-sharing agreement between the EEOC and
New Mexico human rights division (NMHRD) and NMHRD regulations provided that
NMHRD procedural requirements were met by filing a complaint with either the NMHRD
or the EEOC. Sabella v. Manor Care, Inc., 1996-NMSC-014, 121 N.M. 596, 915 P.2d
901.

Notice required. — Plaintiff has to give notice to the New Mexico human rights
commission (now the human rights division of the department of labor) of the alleged
discrimination before commencement of his action in federal court. Harris v. Ericson,
457 F.2d 765 (10th Cir. 1972).

Notice of right to sue from EEOC. — Receiving a notice of right to sue from the equal
employment opportunity commission did not satisfy the state law requirement of
obtaining an order from the human rights division, nor did such notice affect the 30-day
time limit for filing an appeal from an order of the division in state court. Mitchell-Carr v.
McLendon, 1999-NMSC-025, 127 N.M. 282, 980 P.2d 65.

Statute of limitations begins to run from the date of an adverse employment
action. — In age discrimination cases, the statute of limitations commences to run
when a plaintiff knows or should know of the adverse employment action, regardless of
whether the plaintiff then has or should have knowledge of the employer’s
discriminatory intent. Slusser v. Vantage Builders, Inc., 2013-NMCA-073.



Statute of limitations began to run upon termination of employment. — Where
plaintiff, who held a managerial position in defendant’s accounting department and who
met or exceeded defendant’s expectations, was terminated by defendant in February
2006 ostensibly because plaintiff’'s position had been eliminated by a restructuring of the
accounting department; in June 2007, plaintiff learned that a younger person, who was
paid substantially less than plaintiff, had been assigned plaintiff's position and had the
same roles and performed the same job as plaintiff; plaintiff filed a charge of
discrimination in October 2007; and plaintiff claimed that the statute of limitations began
to run when plaintiff learned that defendant’s action was discriminatory, the statute
began to run upon plaintiff’s termination and expired prior to the filing of plaintiff's action.
Slusser v. Vantage Builders, Inc., 2013-NMCA-073.

Statute of limitations was not equitably tolled. — Where plaintiff asserted that
evidence of discrimination existed immediately after plaintiff's termination that a younger
employee took over plaintiff’'s responsibilities; and plaintiff never showed that plaintiff
acted diligently to discover the evidence and pursue plaintiff’s rights or that plaintiff
could not have known about the discrimination even with reasonable diligence in
investigating the basis of plaintiff’'s termination, the statute of limitations was not
equitably tolled. Slusser v. Vantage Builders, Inc., 2013-NMCA-073.

Equitable estoppel did not prevent the assertion of statute of limitations. — Where
defendant told plaintiff that plaintiff was being terminated because plaintiff’'s position had
been eliminated as a result of a restructuring of defendant’s business and plaintiff later
learned that plaintiff’'s termination was performance related, defendant’s original
statement to plaintiff did not constitute active steps to prevent plaintiff from timely filing
an age discrimination complaint and defendant was not equitably estopped from
asserting a statute of limitations defense. Slusser v. Vantage Builders, Inc., 2013-
NMCA-073.

Notice not timely filed. — Failure to file within the time set forth in Subsection A
deprives the New Mexico commission of a bona fide opportunity to consider or act upon
the discrimination complaint, and plaintiff cannot successfully rely on the resultant
rejection as such a termination of state proceedings within the meaning of § 706(d), of
Title VII of 1964 Civil Rights Act, 42 U.S.C. § 2000e-5(d), so as to invoke the extended
federal filing period. Dubois v. Packard Bell Corp., 470 F.2d 973 (10th Cir. 1972).

Time limit under Subsection G. — Subsection G does not expressly place a
jurisdictional time limit on the issuance of orders of nondetermination. Mitchell-Carr v.
McLendon, 1999-NMSC-025, 127 N.M. 282, 980 P.2d 65.

Effect of not meeting state notice requirement on federal age discrimination
action. — The failure to satisfy the state notice requirement within the time limits
specified by state law does not bar a federal action which has already been
commenced, but such federal action should be held in abeyance so as to give the state
agency the opportunity to entertain respondent’s grievance. Mistretta v. Sandia Corp.,
639 F.2d 588 (10th Cir. 1980).



Commencement of state proceeding prerequisite to federal age discrimination
action. — The commencement of state proceedings, in so-called deferral states such
as New Mexico, is a jurisdictional requirement of the federal Age Discrimination in
Employment Act. Mistretta v. Sandia Corp., 639 F.2d 588 (10th Cir. 1980).

When statutory period commences to run anew. — The statutory period commences
to run anew from the last allegedly unlawful employment practice. Molybdenum Corp. of
Am. v. EEOC, 457 F.2d 935 (10th Cir. 1972).

Commencement when no continuing unlawful practice. — The limitation period for
filing a complaint commenced to run when second employment application was denied
for the same reason as first, and where refusal to hire was not actuated by a continuing
discriminatory employment practice. Molybdenum Corp. of Am. v. EEOC, 457 F.2d 935
(10th Cir. 1972).

Exhaustion of remedies. — A plaintiff suing as the personal representative of a
decedent, rather than on her own behalf, must still exhaust the administrative remedies
pursuant to this act against the defendant before she may sue the defendant in court.
Tafoya v. Bobroff, 865 F. Supp. 742 (D.N.M. 1994), aff'd, 74 F.3d 1250 (10th Cir. 1996).

Complaint form denied filers the right to exhaust administrative remedies. —
Where the charge of discrimination form prescribed by regulation of the human rights
division instructed filers to identify the alleged discriminating agency by the name and
address of the agency, but did not require any identification of individual agency
employees involved in the discrimination, the form did not provide filers a fair and
adequate opportunity to exhaust administrative remedies and preserve the right to
pursue judicial remedies for liability against individual defendants under the Human
Rights Act and filers who filed the prescribed form were not required to have exhausted
administrative remedies against the previously unnamed individual defendants before
pursuing their judicial remedies against the previously unnamed individual defendants.
Lobato v. N.M. Env’t Dep’t, 2012-NMSC-002, 268 P.3d 1284.

Law reviews. — For article, "Age Discrimination in Employment: A Comparison of the
Federal and State Laws and Remedies in New Mexico," see 7 N.M. L. Rev. 51 (1976-
77).

For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15 Am. Jur. 2d Civil Rights § 261.

14 C.J.S. Civil Rights, 88 448 to 462.

28-1-11. Hearing procedures.



A. The respondent to a complaint made pursuant to Section 28-1-10 NMSA 1978
may file a written answer to the complaint, appear at the hearing, give testimony and be
represented by counsel and may obtain from the commission subpoenas for any person
or for the production of any evidence pertinent to the proceeding. The complainant shall
be present at the hearing and may be represented by counsel. Each party shall have
the right to amend his complaint or answer.

B. A panel of three members of the commission designated by the chairman shall
sit, and a decision agreed upon by two members of the panel shall be the decision of
the commission. However, no commissioner who has filed a complaint may sit on the
panel hearing his complaint. Hearings also may be conducted by a hearing officer
employed by the human rights division of the labor department or, if the hearing officer
is unavailable, one member of the commission may be designated by the chairman to
act as a hearing officer. A hearing officer shall have the same powers and duties as a
commissioner as set forth in Paragraph (2) of Subsection A of Section 28-1-4 NMSA
1978.

C. The complainant or his representative shall present to the commission or the
hearing officer the case supporting the complaint. No evidence concerning prior
attempts at conciliation shall be received. The director shall not participate in the
hearing, except as a witness.

D. The commission and the hearing officer shall not be bound by the formal rules of
evidence governing courts of law or equity but shall permit reasonable direct
examination and cross-examination and the submission of briefs. Testimony at the
hearing shall be taken under oath and recorded by tape or otherwise. Upon the request
of any party, testimony shall be transcribed, provided that all costs of transcribing shall
be paid by the party so requesting. Each commissioner and hearing officer may
administer oaths.

E. Upon the conclusion of a hearing conducted by a hearing officer, the hearing
officer shall prepare a written report setting forth proposed findings of fact and
conclusions of law and recommending the action to be taken by the commission. The
hearing officer shall submit the report to a review panel consisting of no more than three
members of the commission designated by the chairman. No commissioner may sit on
the panel reviewing the hearing officer's report issued in connection with a complaint
filed by the commissioner. A decision by a majority of the members of the review panel
shall be the decision of the commission. If the commission finds from the evidence
presented at any hearing held pursuant to this section that the respondent has engaged
in a discriminatory practice, it shall make written findings of fact, conclusions of law and
its decision based upon the findings of fact and conclusions of law. The commission
may adopt, modify or reject the proposed findings of fact and conclusions of law and the
action recommended by the hearing officer. Within five days after any order is rendered
by the commission following a hearing, the commission shall serve upon each party of
record and his attorney, if any, a written copy of the order by certified mail to the party's
address of record. All parties shall be deemed to have been served on the tenth day



following the mailing. As part of its order, the commission may require the respondent to
pay actual damages to the complainant and to pay reasonable attorneys' fees, if the
complainant was represented by private counsel, and to take such affirmative action as
the commission considers necessary, including a requirement for reports of the manner
of compliance.

F. If the commission finds from the evidence that the respondent has not engaged
in a discriminatory practice, it shall make written findings of fact and serve the
complainant and respondent with a copy of the findings of fact and with an order
dismissing the complaint.

History: 1953 Comp., 8§ 4-33-10, enacted by Laws 1969, ch. 196, § 10; 1975, ch. 248, 8§
1; 1983, ch. 241, § 4; 1987, ch. 342, § 22; 1995, ch. 125, § 3.

ANNOTATIONS

The 1995 amendment, effective June 16, 1995, substituted "must” for "shall” in
Subsection A; added the third and fourth sentences in Subsection B; in Subsection C,
substituted "The complainant or his representative" for "A member of the division staff,
the attorney general or special counsel” and inserted "or the hearing officer”; in
Subsection D, inserted "and the hearing officer” in the first and last sentences; and in
Subsection E, added the first through the fourth and the sixth sentences, inserted
"presented at any hearing held pursuant to this section"” in the fifth sentence, and made
a minor stylistic change in the last sentence.

Proceeding not stayed by filing federal suit. — The filing of an age discrimination
complaint in federal court does not stay a proceeding before the commission to redress
the same alleged unlawful discriminatory practice. Mares v. Santa Fe Pub. Schools,
1987-NMSC-074, 106 N.M. 354, 743 P.2d 110.

"Actual damages". — The law in New Mexico is unsettled as to whether the provision
for "actual damages," Subsection E, encompasses damages for emotional harm.
Roybal v. City of Albuquerque, 653 F. Supp. 102 (D.N.M. 1986).

Law reviews. — For article, "Age Discrimination in Employment: A Comparison of the
Federal and State Laws and Remedies in New Mexico,"” see 7 N.M. L. Rev. 51 (1976-
77).

For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15 Am. Jur. 2d Civil Rights § 261.

Award of front pay under state job discrimination statutes, 74 A.L.R.4th 746.



Damages and other relief under state legislation forbidding job discrimination on
account of handicap, 78 A.L.R.4th 435.

Nature and burden of proof in Title VII action alleging favoritism in promotion or job
assignment due to sexual or romantic relationship between supervisor and another, 86
A.L.R. Fed. 230.

Evidence of discriminatory effect alone as sufficient to prove, or to establish prima facie
case of, violation of Fair Housing Act (42 USCS 88 3601 et seq.), 100 A.L.R. Fed. 97.

Availability of nominal damages in action under Title VII of Civil Rights Act of 1964 (42
USCS 8§ 2000e et seq.), 143 A.L.R. Fed. 269.

Actions under Fair Housing Act (42 USCS 8§ 3601 et seq.), based on sexual harassment
or creation of hostile environment, 144 A.L.R. Fed. 595.

Availability of damages under 8§ 504 of the Rehabilitation Act (29 USCA § 794) in
actions against persons or entities other than federal government or agencies thereof,
145 A.L.R. Fed. 353.

Punitive damages in actions for violations of Title VIl of the Civil Rights Act of 1964 (42
USCA § 1981a; 42 USCA 88 2000e et seq.), 150 A.L.R. Fed. 601.

Award of compensatory damages under 42 USCA § 1981a for violation of Title VII of
Civil Rights Act of 1964, 154 A.L.R. Fed. 347.

14 C.J.S. Civil Rights, 88 454 to 459.

28-1-12. Enforcement.

If a respondent to a complaint filed pursuant to the Human Rights Act is not
complying with an order of the commission, the attorney general or district attorney, at
the request of the secretary, shall secure enforcement of the commission's order by a
district court. The proceeding shall be initiated by the filing of a petition in the district
court where the respondent is doing business or the alleged discriminatory practice
occurred. A copy of the petition shall be served on the respondent personally or by
registered mail, return receipt requested. The court may make and enter upon the
proceedings an order to decree enforcement of the order of the commission.

History: 1953 Comp., 8 4-33-11, enacted by Laws 1969, ch. 196, § 11; 1987, ch. 342, §
23.

ANNOTATIONS

Subject matter jurisdiction could not be raised in enforcement action. — Where
the human rights commission’s complaint was heard more than fifteen days following



service of the complaint; at the hearing on the complaint, respondent argued that the
commission had lost subject matter jurisdiction to hear the complaint because the
hearing had not occurred within the required time; and respondent did not appeal the
commission’s adverse judgment, respondent could not challenge the subject matter
jurisdiction of the commission in an action filed by the attorney general to enforce the
commission’s judgment. N.M. Human Rights Comm'n v. Accurate Machine & Tool Co.,
Inc., 2010-NMCA-107, 149 N.M. 119, 245 P.3d 63, cert. denied, 2010-NMCERT-010,
149 N.M. 64, 243 P.3d 1146.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Pursuit of nonjudicial remedy for
employment discrimination as amounting to election against judicial remedy, 103
A.L.R.5th 557.

28-1-13. Appeal.

A. A person aggrieved by an order of the commission may obtain a trial de novo by
filing a notice of appeal in the district court of the county where the discriminatory
practice occurred or where the respondent does business. The notice of appeal must be
filed within ninety days from the date of service of the commission's order. A copy of the
notice of appeal shall be served personally or by certified mail, return receipt requested,
on all parties who appeared before the commission at their last known addresses. A
copy of the notice of appeal shall also be served at the division in Santa Fe. An order of
the commission shall not be superseded or stayed during the appeal unless the district
court so directs after notice to the commission and a hearing.

B. If testimony at the hearing was transcribed, the division shall, upon receipt of the
notice of appeal, file so much of the transcript of the record as the parties requesting the
transcript designate as necessary for the appeal with the district court.

C. Upon appeal, either party may request a jury. The jurisdiction of the district court
is exclusive and its judgment is final, subject to further appeal to the court of appeals.

D. If the complainant prevails in an action or proceeding under this section, the court
in its discretion may allow actual damages and reasonable attorney fees, and the state
shall be liable the same as a private person.

History: 1953 Comp., § 4-33-12, enacted by Laws 1969, ch. 196, § 12; 1975, ch. 248, §
2; 1983, ch. 241, § 5; 1987, ch. 342, § 24; 2005, ch. 309, § 1; 2005, ch. 311, § 2.

ANNOTATIONS

Cross references. — For procedures governing appeals to the district court, see Rule
1-076 NMRA.

For scope of review of the district court, see Zamora v. Village of Ruidoso Downs, 120
N.M. 778, 907 P.2d 182 (1995).



2005 Multiple Amendments. — Laws 2005, ch. 309, § 1 and Laws 2005, ch. 311, § 2
enacted different amendments to this section that can be reconciled. Pursuant to 12-1-8
NMSA 1978, Laws 2005, ch. 311, § 2, as the last act signed by the governor, is set out
above and incorporates both amendments. The amendments enacted by Laws 2005,
ch. 309, 8 1 and Laws 2005, ch. 311, § 2 are described below. To view the session laws
in their entirety, see the 2005 session laws on NMONESOURCE.COM.

Laws 2005, ch. 311, 8§ 2, effective June 17, 2005, changed the time within which a
notice of appeal must be filed from thirty days to ninety days in Subsection A and
changed the appellate court in Subsection C from the supreme court to the court of
appeals.

Laws 2005, ch. 309, § 1, effective June 17, 2005, in Subsection A, in the first sentence,
after "trial de novo" added "by filing a notice of appeal”; in the second sentence, added
"must be filed"; in the fourth sentence, added "A copy of the notice of appeal”; and in
Subsection C, changed "supreme court" to "court of appeals"”.

l. GENERAL CONSIDERATION.

Collateral estoppel did not apply. — The findings made in administrative proceedings
are not entitled to collateral estoppel in New Mexico Human Rights Act actions because
by specifically providing for a "trial de novo in district court" in New Mexico Human
Rights Act actions, the legislature created a statutory exception to the application of
collateral estoppel in such cases. Contreras v. Miller Bonded, Inc., 2014-NMCA-011,
cert. granted, 2013-NMCERT-012.

Where a municipal bus driver was terminated for cause; the bus driver's claim that the
termination resulted from discrimination based on sex and medical condition was fully
contested before the municipal personnel board; on appeal, the district court determined
that there was substantial evidence to support the termination for cause and that the
termination had not resulted from discrimination; and where a sheetmetal apprentice,
who suffered a work injury and who did not give notice of the injury, was terminated for
failure to show up for work; the sheetmetal apprentice's claim that the termination
resulted from discrimination based on a serious medical condition was fully litigated
before a workers' compensation judge who determined that the termination was for
cause and that the sheetmetal apprentice had failed to give notice of the injury before
the termination; on appeal, the court of appeals summarily affirmed the compensation
order; the bus driver and the sheetmetal apprentice filed complaints in district court
alleging that their terminations resulted from discrimination in violation of the New
Mexico Human Rights Act; and the district court determined that the bus driver and the
sheetmetal apprentice were precluded by collateral estoppel from re-litigating their
discrimination claims and granted summary judgment against them, the district court
erred in granting summary judgment because the findings of an administrative agency
have no collateral estoppel effect on actions filed under the New Mexico Human Rights
Act. Contreras v. Miller Bonded, Inc., 2014-NMCA-011, cert. granted, 2013-NMCERT-
012.



Hostile work environment sexual harassment. — Plaintiff presented a prima facie
case of hostile work environment sexual harassment where supervisor began to harass
plaintiff when supervisor became general manager of store where plaintiff worked,
supervisor follower plaintiff around, supervisor would approach plaintiff when she was
alone, stare at her, and touch himself in a sexually suggestive manner, supervisor
would stand near plaintiff and stare at her breasts, supervisor usually had an erection
when plaintiff saw him and he rubbed up against plaintiff with an erection on one
occasion; supervisor parked his car next to plaintiff's car even though supervisor had a
designated parking area, supervisor would appear out of nowhere when plaintiff went to
the warehouse; and supervisor's behavior made plaintiff feel uncomfortable and
supervisor's presence affected plaintiff's performance at work. Ocana v. Am. Furniture
Co., 2004-NMSC-018, 135 N.M. 539, 91 P.3d 58.

Vicarious liability of employer. — Employer may be held vicariously liable to
employee for an actionable hostile environment created by a supervisor with immediate
authority over the employee. Employer liability will be presumed where there is
actionable sexual harassment and the harassing employee has supervisory authority
over the victimized employee. Where no tangible employment action has been taken
against the employee, the employer may rebut the presumption by proving that the
employer exercised reasonable care to prevent and correct promptly any sexual
harassing behavior and the employee reasonably failed to take advantage of any
preventative or corrective opportunities provided by the employer or to avoid harm
otherwise. Ocana v. Am. Furniture Co., 2004-NMSC-018, 135 N.M. 539, 91 P.3d 58.

Section applies only to de novo appeals from commission decision; when the
administrative procedure was never invoked, a district court action was not an appeal
under this section. Jaramillo v. J.C. Penney Co., 1985-NMCA-002, 102 N.M. 272, 694
P.2d 528.

Venue. — The legislature intended that appeal for a trial de novo be limited to the
district court of the county of the place elected by the commission to hear the complaint,
as between a place of employer's doing business or of the alleged discriminatory
practice. Montoya v. Super Save Warehouse Foods, 1991-NMSC-003, 111 N.M. 212,
804 P.2d 403.

Section not overridden by Tort Claims Act. — The Tort Claims Act (Article 4 of
Chapter 41 NMSA 1978) does not override or supersede the Human Rights Act so as to
shield a governmental entity from liability otherwise flowing from a discriminatory
practice proscribed by the latter act. This section constitutes a waiver of sovereign
immunity for liability imposed on public entities by the human rights commission, or by a
district court on appeal from a commission decision, for violations of the Human Rights
Act. Luboyeski v. Hill, 1994-NMSC-032, 117 N.M. 380, 872 P.2d 353.

Remedies are not exclusive. — The Whistleblower Protection Act (WPA), 10-16C-1
through -6 NMSA 1978, and the New Mexico Human Rights Act (HRA), 28-1-1 through -
15 NMSA 1978, are not in irreconcilable conflict; a plaintiff may state a WPA claim



alongside a claim under the HRA. Herald v. Board of Regents of the Univ. of N.M.,
2015-NMCA-104, cert. denied, 2015-NMCERT-009.

Where plaintiff, a resident physician at the university of New Mexico school of medicine,
was dismissed from the residency program and brought suit against the board of
regents of the university of New Mexico claiming that her termination was driven by
discrimination and retaliation in violation of the New Mexico Human Rights Act (HRA),
28-1-1 NMSA 1978 et seq., and the Whistleblower Protection Act (WPA), 10-16C-1
NMSA 1978 et seq., the district court erred in dismissing plaintiff's WPA claims on the
grounds that the WPA and the HRA are irreconcilably conflicting and in concluding that
plaintiff could therefore only proceed under the HRA. Herald v. Board of Regents of the
Univ. of N.M., 2015-NMCA-104, cert. denied, 2015-NMCERT-009.

Admissibility of reports not in record. — Ordinary rules of evidence govern the
admissibility of administrative findings, and the district court is not precluded from
adherence to the hearsay evidence rule in ruling on the admissibility of official reports or
statements that are not in the nature of a transcript of the record. Behrmann v.
Phototron Corp., 1990-NMSC-073, 110 N.M. 323, 795 P.2d 1015.

"Actual damages" construed. — The term "actual damages" in Subsection D is
synonymous with compensatory damages, and excludes punitive damages. As for
prospective damages, because they are a species of actual damages, they properly
may be granted where evidence has been presented as to their present worth.
Behrmann v. Phototron Corp., 1990-NMSC-073, 110 N.M. 323, 795 P.2d 1015.

Evidence supporting award of front pay. — Evidence of plaintiff's inability to find full-
time employment in his locality, despite his strenuous efforts, constitutes sufficient
evidence of his inability to mitigate damages to support the court's discretion in
determining that future employment would be unlikely and to support an award of front
pay. Smith v. FDC Corp., 1990-NMSC-020, 109 N.M. 514, 787 P.2d 433.

State immunity from interest not waived. — Subsection D of this section does not
explicitly waive the state's immunity from post-judgment interest. Nava v. City of Santa
Fe, 2004-NMSC-039, 136 N.M. 647, 103 P.3d 571.

Interest not authorized. — Trial court did not abuse its discretion by refusing to assess
interest on the judgment, fees, and costs in plaintiff's retaliation suit, because an interest
award under Section 56-8-4 NMSA 1978 is not an absolute right, but rather is a matter
to be left to the discretion of the trial court, and there is no authority suggesting that the
phrase "actual damages and reasonable attorney's fees" in Subsection D of this section
should be expanded to include interest. Gonzales v. N.M. Dep't of Health, 2000-NMSC-
029, 129 N.M. 586, 11 P.3d 550.

Validity of certain jury instructions. — The court did not abuse its discretion in giving
"sex stereotyping" and "absence-of-direct-proof" instructions to the jury in an action
brought by an employee who alleged that she was wrongfully terminated from her job as



a salesperson because she became pregnant. Behrmann v. Phototron Corp., 1990-
NMSC-073, 110 N.M. 323, 795 P.2d 1015.

. EXHAUSTION OF ADMINISTRATIVE REMEDIES.

Exhaustion of remedies against individual defendants required. — Individual
defendants cannot be sued in district court under this article unless and until the
complainant exhausts her administrative remedies against them. Luboyeski v. Hill,
1994-NMSC-032, 117 N.M. 380, 872 P.2d 353.

Liability of individual. — Where plaintiff named only the corporation as a defendant in
her complaint for discrimination before the human rights division, the president of the
corporation was not now personally liable in district court because, while she exhausted
her administrative remedies against the corporation, she failed to do so against the
president individually. Sonntag v. Shaw, 2001-NMSC-015, 130 N.M. 238, 22 P.3d 1188.

Complaint form denied filers the right to exhaust administrative remedies. —
Where the charge of discrimination form prescribed by regulation of the human rights
division instructed filers to identify the alleged discriminating agency by the name and
address of the agency, but did not require any identification of individual agency
employees involved in the discrimination, the form did not provide filers a fair and
adequate opportunity to exhaust administrative remedies and preserve the right to
pursue judicial remedies for liability against individual defendants under the Human
Rights Act and filers who filed the prescribed form were not required to have exhausted
administrative remedies against the previously unnamed individual defendants before
pursuing their judicial remedies against the previously unnamed individual defendants.
Lobato v. N.M. Env’t Dep’t, 2012-NMSC-002, 268 P.3d 1284.

Exhaustion of administrative remedies. — Even though the plaintiff had filed a sex
discrimination complaint against her former employer only with the equal employment
opportunity commission (EEOC), she exhausted her administrative remedies and could
file an appeal in the district court because a work-sharing agreement between the
EEOC and New Mexico human rights division (NMHRD) and NMHRD regulations
provided that NMHRD procedural requirements were met by filing a complaint with
either the NMHRD or the EEOC. Sabella v. Manor Care, Inc., 1996-NMSC-014, 121
N.M. 596, 915 P.2d 901.

Il. TIME LIMITATIONS.

Time limitations. — Where human rights division did not give plaintiff's attorney notice
of its record of decision even though attorney filed an entry of appearance with the
division, district court could find that the division's actions tolled the thirty-day time limit
to file an appeal to district court and required district court to deny defendant's motion
for summary judgment that plaintiff had not timely filed notice of appeal. Ocana v. Am.
Furniture Co., 2004-NMSC-018, 135 N.M. 539, 91 P.3d 58.



Time limit on filing complaint. — Receiving a notice of right to sue from the equal
employment opportunity commission did not satisfy the state law requirement of
obtaining an order from the human rights division, nor did such notice affect the thirty-
day time limit for filing an appeal from an order of the division in state court. Mitchell-
Carr v. McLendon, 1999-NMSC-025, 127 N.M. 282, 980 P.2d 65.

Time limits tolled. — Although the EEOC issued its decision in July, 1999, the division
did not notify complainant’s attorney of record of the decision because he was
erroneously not put on the mail distribution list. Although the division normally
corresponds with a complainant through his or her attorney once the attorney files an
entry of appearance on the complainant’s behalf, the division did not do this, and, as a
result, complainant did not receive notice of the division’s decision until much later.
Thus, a fact-finder could find that the division’s actions tolled the time limits. Ocana v.
Am. Furniture Co., 2004-NMSC-018, 135 N.M. 539, 91 P.3d 58.

V. SCOPE OF REVIEW.

Scope of review. — In appeals from the human rights commission (now the human
rights division of the department of labor), the district court, by virtue of specific
provisions for trial de novo and jury trial, has the right to make an independent
determination of the facts. The general rule in respect to appeals from administrative
bodies is not applicable. Keller v. City of Albuquerque, 1973-NMSC-048, 85 N.M. 134,
509 P.2d 1329, overruled on other grounds, Green v. Kase, 113 N.M. 76, 823 P.2d 318.

Review of transcript. — There is no statutory requirement that on de novo appeals
from the commission, the jury or the judge must hear the transcript of the proceedings
before the commission. Green v. Kase, 1992-NMSC-004, 113 N.M. 76, 823 P.2d 318.

Administrative review distinguished. — The scope of judicial review contemplated by
this section is much broader than in appeals brought generally under the Administrative
Procedures Act (12-8-1 NMSA 1978 et seq.), where judicial review is restricted to the
record. School district appealing decision of human rights commission was not required
to state grounds for appeal, and therefore its notice of appeal was effective to give the
district court jurisdiction to try the case de novo. Linton v. Farmington Mun. Schools,
1974-NMSC-079, 86 N.M. 748, 527 P.2d 789.

Review of jurisdiction. — Court of appeals has no authority to review a judgment of
the district court on the issue of jurisdiction. Dominguez v. Stone, 1981-NMCA-146, 97
N.M. 211, 638 P.2d 423.

V. ATTORNEY FEES.

In determining the reasonableness of an award of attorney's fees, a court should
consider a variety of factors, including: (1) the time and effort required, considering the
complexity of the issues and the skill required; (2) the customary fee in the area for
similar services; (3) the results obtained and the amount of the controversy; (4) time



limitations; and (5) the ability, experience, and reputation of the attorney performing the
services. Smith v. FDC Corp., 1990-NMSC-020, 109 N.M. 514, 787 P.2d 433.

Recovery of attorney's fees. — Time records do not constitute essential evidence for
recovering attorney's fees. Lucero v. Aladdin Beauty Colls., Inc., 1994-NMSC-022, 117
N.M. 269, 871 P.2d 365.

Computation of attorney fees. — Although the trial court did not determine what the
customary fee would be, it did not abuse its discretion by awarding an amount that was
approximate to the reasonable hourly rate multiplied by the reasonable number of hours
spent on the case. Lucero v. Aladdin Beauty Colls., Inc., 1994-NMSC-022, 117 N.M.
269, 871 P.2d 365.

Recovery of attorney fees. — Subsection D of this section may be interpreted to
include attorney's fees for administrative proceedings, but in order to receive the fees,
the complainant must prevail. Gonzales v. N.M. Dep't of Health, 2000-NMSC-029, 129
N.M. 586, 11 P.3d 550.

Fee award at $200 per hour, rather than requested rate of $230, was not abuse of
discretion where trial court judge did not cut number of hours claimed and actually
added five hours for work in connection with motions for fees, costs, and interest, and
resulting award of $97,290.47 was approximately 34% of total judgment rendered by
jury and was actually greater than judgment following remittitur. Nava v. City of Santa
Fe, 2004-NMSC-039, 136 N.M. 647, 103 P.3d 571.

Law reviews. — For article, "Age Discrimination in Employment: A Comparison of the
Federal and State Laws and Remedies in New Mexico,"” see 7 N.M. L. Rev. 51 (1976-
77).

For article, "Selecting an Analogous State Limitations Statute in Reconstruction Civil
Rights Claims: The Tenth Circuit's Resolution,” see 15 N.M.L. Rev. 11 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Damages and other relief under state
legislation forbidding job discrimination on account of handicap, 78 A.L.R.4th 435.

Availability and scope of punitive damages under state employment discrimination law,
81 A.L.R.5th 367.

Evidence of discriminatory effect alone as sufficient to prove, or to establish prima facie
case of, violation of Fair Housing Act (42 USCS § 3601 et seq.), 100 A.L.R. Fed. 97.

Factors or conditions in employment discrimination cases said to justify increase in
attorney's fees awarded under 8 706 (k) of Civil Rights Act of 1964 (42 USCS 8§ 2000e-
5(k)), 140 A.L.R. Fed. 301.



Availability of nominal damages in action under Title VII of Civil Rights Act of 1964 (42
USCS 8§ 2000e et seq.), 143 A.L.R. Fed. 269.

Availability of damages under § 504 of the Rehabilitation Act (29 USCA § 794) in
actions against persons or entities other than federal government or agencies thereof,
145 A.L.R. Fed. 353.

Punitive damages in actions for violations of Title VII of the Civil Rights Act of 1964 (42
USCA 8§ 1981a; 42 USCA 88 2000e et seq.), 150 A.L.R. Fed. 601.

Factors or conditions in employment discrimination cases said to justify decrease in
attorney's fees awarded under 8 706(k) of Civil Rights Act of 1964 (42 USCA 8§ 2000e-
5(k)), 151 A.L.R. Fed. 77.

Award of compensatory damages under 42 USCA § 1981a for violation of Title VII of
Civil Rights Act of 1964, 154 A.L.R. Fed. 347.

28-1-14. Posting of law and information.

Every person who is subject to the Human Rights Act, except an individual selling
houses, shall keep posted in a conspicuous place on his premises notices prepared by
the division which shall set forth excerpts of the Human Rights Act and other relevant

information as determined by the secretary.

History: 1953 Comp., 8 4-33-13, enacted by Laws 1969, ch. 196, § 13; 1987, ch. 342, §
25.

28-1-15. Repealed.

ANNOTATIONS
Repeals. — Laws 2005, ch. 208, § 27 repealed 28-1-15 NMSA 1978, as enacted by
Laws 1987, ch. 333, § 1, relating to termination of the Human Rights Act, effective June

17, 2005. For provisions of former section, see the 2004 NMSA 1978 on
NMONESOURCE.COM.

ARTICLE 2
Criminal Offender Employment Act

28-2-1. Short title.

Sections 1 through 6 [28-2-1 to 28-2-6 NMSA 1978] of this act may be cited as the
"Criminal Offender Employment Act".

History: 1953 Comp., 8 41-24-1, enacted by Laws 1974, ch. 78, § 1.



ANNOTATIONS

Law reviews. — For note, "Negligent Hiring and Retention - Availability of Action
Limited By Foreseeability Requirement,” see 10 N.M.L. Rev. 491 (1980).

28-2-2. Purpose of act.

The legislature finds that the public is best protected when criminal offenders or ex-
convicts are given the opportunity to secure employment or to engage in a lawful trade,
occupation or profession and that barriers to such employment should be removed to
make rehabilitation feasible.

History: 1953 Comp., 8 41-24-2, enacted by Laws 1974, ch. 78, § 2.
ANNOTATIONS

Law reviews. — For note, "Negligent Hiring and Retention - Availability of Action
Limited By Foreseeability Requirement,” see 10 N.M.L. Rev. 491 (1980).

28-2-3. Employment eligibility determination.

A. Subject to the provisions of Subsection B of this section and Sections 28-2-4 and
28-2-5 NMSA 1978, in determining eligibility for employment with the state or any of its
political subdivisions or for a license, permit, certificate or other authority to engage in
any regulated trade, business or profession, the board or other department or agency
having jurisdiction may take into consideration a conviction, but the conviction shall not
operate as an automatic bar to obtaining public employment or license or other authority
to practice the trade, business or profession. A board, department or agency of the state
or any of its political subdivisions shall not make an inquiry regarding a conviction on an
initial application for employment and shall only take into consideration a conviction
after the applicant has been selected as a finalist for the position.

B. The following criminal records shall not be used, distributed or disseminated in
connection with an application for any public employment, license or other authority:

(1) records of arrest not followed by a valid conviction; and
(2) misdemeanor convictions not involving moral turpitude.
History: 1953 Comp., § 41-24-3, enacted by Laws 1974, ch. 78, § 3; 2010, ch. 76, § 1.
ANNOTATIONS

Cross references. — For persons convicted of felonious or infamous crime ineligible
for public office unless pardoned or restored to political rights, see 10-1-2 NMSA 1978.



The 2010 amendment, effective May 19, 2010, in Subsection A, after "Sections",
deleted "3 and 4 of the Criminal Offender Employment Act" and added "28-2-4 and 28-
2-5 NMSA 1978"; and added the last sentence.

State board of education subject to article. — The state board of education is subject
to the provisions of Criminal Offender Employment Act (COEA), because it is an agency
which determines eligibility for employment with the state. Bertrand v. N.M. State Bd. of

Educ., 1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, cert. denied, 89 N.M. 5, 546 P.2d
70 (1976).

Testimony concerning indictment. — Because an agency has wide discretion in
receiving and excluding evidence in proceedings under the Uniform Licensing Act, any
error in allowing reference to an indictment against a dentist was harmless. Weiss v.
N.M. Bd. of Dentistry, 1990-NMSC-077, 110 N.M. 574, 798 P.2d 175.

28-2-4. Power to refuse, renew, suspend or revoke public
employment or license.

A. Any board or other agency having jurisdiction over employment by the state or
any of its political subdivisions or the practice of any trade, business or profession may
refuse to grant or renew or may suspend or revoke any public employment or license or
other authority to engage in the public employment, trade, business or profession for
any one or any combination of the following causes:

(1)  where the applicant, employee or licensee has been convicted of a felony
or a misdemeanor involving moral turpitude and the criminal conviction directly relates
to the particular employment, trade, business or profession;

(2)  where the applicant, employee or licensee has been convicted of a felony
or a misdemeanor involving moral turpitude and the criminal conviction does not directly
relate to the particular employment, trade, business or profession, if the board or other
agency determines after investigation that the person so convicted has not been
sufficiently rehabilitated to warrant the public trust; or

(3)  where the applicant, employee or licensee has been convicted of
trafficking in controlled substances, criminal sexual penetration or related sexual
offenses or child abuse and the applicant, employee or licensee has applied for
reinstatement or issuance of a teaching certificate, a license to operate a child-care
facility or employment at a child-care facility, regardless of rehabilitation.

B. The board or other agency shall explicitly state in writing the reasons for a
decision which prohibits the person from engaging in the employment, trade, business
or profession if the decision is based in whole or in part on conviction of any crime
described in Paragraphs (1) and (3) of Subsection A of this section. Completion of
probation or parole supervision or expiration of a period of three years after final
discharge or release from any term of imprisonment without any subsequent conviction



shall create a presumption of sufficient rehabilitation for purposes of Paragraph (2) of
Subsection A of this section.

History: 1953 Comp., § 41-24-4, enacted by Laws 1974, ch. 78, § 4; 1985, ch. 234, § 1;
1997, ch. 238, 8§ 5; 1997, ch. 251, § 1.

ANNOTATIONS

1997 Multiple Amendments. — Laws 1997, ch. 238, § 5 and Laws 1997, ch. 251, 8 1
both enacted amendments to this section. Pursuant to 12-1-8 NMSA 1978, Laws 1997,
ch. 251, 8 1, as the last act signed by the governor, has been compiled into the NMSA
1978 as set out above, and Laws 1997, ch. 238, § 5, while not compiled pursuant to 12-
1-8 NMSA 1978, is set out below.

Laws 1997, ch. 251, 8 1 [set out above], effective July 1, 1997, inserted "or employee”
in two places and "a license to operate a child-care facility or employment at a child-
care facility” in Paragraph A(3).

Laws 1997, ch. 238, 8 5 [set out below], effective June 20, 1997, in Paragraph A(3),
inserted "homicide, kidnapping" following "convicted of" near the beginning and
"renewal” following "reinstatement” near the end.

"28-2-4. Power to refuse, renew, suspend or revoke public employment or license.

A. Any board or other agency having jurisdiction over employment by the state or
any of its political subdivisions or the practice of any trade, business or profession may
refuse to grant or renew or may suspend or revoke any public employment or license or
other authority to engage in the public employment, trade, business or profession for
any one or any combination of the following causes:

(1) where the applicant, employee or licensee has been convicted of a felony or a
misdemeanor involving moral turpitude and the criminal conviction directly relates to the
particular employment, trade, business or profession;

(2)  where the applicant, employee or licensee has been convicted of a felony or a
misdemeanor involving moral turpitude and the criminal conviction does not directly
relate to the particular employment, trade, business or profession, if the board or other
agency determines after investigation that the person so convicted has not been
sufficiently rehabilitated to warrant the public trust; or

(3)  where the applicant or employee has been convicted of homicide, kidnapping,
trafficking in controlled substances, criminal sexual penetration or related sexual
offenses or child abuse and the applicant or employee has applied for reinstatement,
renewal or issuance of a teaching certificate, regardless of rehabilitation.



B. The board or other agency shall explicitly state in writing the reasons for a
decision which prohibits the person from engaging in the employment, trade, business
or profession if the decision is based in whole or in part on conviction of any crime
described in Paragraphs (1) and (3) of Subsection A of this section. Completion of
probation or parole supervision or expiration of a period of three years after final
discharge or release from any term of imprisonment without any subsequent conviction
shall create a presumption of sufficient rehabilitation for purposes of Paragraph (2) of
Subsection A of this section.”

The purpose of a license revocation proceeding is not to punish the licensee but to
protect the public from practitioners who do not possess the necessary qualifications.
Varoz v. N.M. Bd. of Podiatry, 1986-NMSC-051, 104 N.M. 454, 722 P.2d 1176.

Content of notice of contemplated action. — The "evidence" to be set out in the
notice of contemplated action under Section 61-1-4 NMSA 1978 is the evidence of the
ground or grounds to be relied upon in taking the contemplated action under former
Section 61-5-14 NMSA 1978, not the evidence to the adduced by way of explanation
and determination of rehabilitation under Criminal Offender Employment Act. Weiss v.
N.M. Bd. of Dentistry, 1990-NMSC-077, 110 N.M. 574, 798 P.2d 175.

Jury determination of guilt relevant concern. — For purposes of this article, a jury
determination of a teacher's guilt of sexual misconduct with a minor acted as a
conviction, despite subsequent dismissal of the case after the teacher completed his
deferred sentence. Garcia v. State Bd. of Educ., 1984-NMCA-102, 102 N.M. 306, 694
P.2d 1371, cert. denied, 102 N.M. 293, 694 P.2d 1358 (1985).

Decertified teacher has burden of proving rehabilitation. — A teacher who was
found guilty of sexual misconduct with a minor was convicted of a crime directly relating
to the teaching profession and, therefore, had the burden of showing, upon application
for recertification, that he had been sufficiently rehabilitated. Garcia v. State Bd. of
Educ., 1984-NMCA-102, 102 N.M. 306, 694 P.2d 1371, cert. denied, 102 N.M. 293, 694
P.2d 1358 (1985).

Revocation of dental license. — Where a dentist was convicted of four counts of
making or permitting a false claim for reimbursement for public assistance services, a
conviction itself, as distinguished from the underlying conduct, is a sufficient basis for
revoking a dental license. Weiss v. N.M. Bd. of Dentistry, 1990-NMSC-077, 110 N.M.
574,798 P.2d 175.

Meaning of rehabilitation. — While "rehabilitation” is not defined in this section
(although the statute does create a presumption of rehabilitation after completion of
parole, or after a certain period has elapsed after release from prison), its dictionary
definition is "to restore a condition of good health, ability to work or the like". Bertrand v.
N.M. State Bd. of Educ., 1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, cert. denied,
89 N.M. 5, 546 P.2d 70 (1976).



Board must state reasons why applicant has not been rehabilitated and may not
rely solely on the fact of conviction to deny an application. Garcia v. State Bd. of Educ.,
1984-NMCA-102, 102 N.M. 306, 694 P.2d 1371, cert. denied, 102 N.M. 293, 694 P.2d
1358 (1985).

Distinction in treatment of crimes relates to burden of proof. — The distinction in
treatment, under this section, between crimes that directly relate to a profession and
crimes that do not directly relate to a profession concerns the burden of proof: under
Subsection A(1), an applicant for issuance or reinstatement of a license or certificate
has the burden of proving that he or she has been sufficiently rehabilitated, while, under
Subsection A(2), there is a presumption of rehabilitation and the board or agency has
the burden of proving an applicant for issuance or reinstatement of a license or
certificate has not been sufficiently rehabilitated. N.M. Bd. of Pharmacy v. Reece, 1983-
NMSC-080, 100 N.M. 339, 670 P.2d 950.

Where court accepted board rehabilitation decision. — Probative evidence of
rehabilitation of a teacher who was on one year's probation for one count of distribution
of marijuana included her conscientious and successful performance at her job and the
parents' perception of her as a person with whom they would trust their children; but
evidence that she had become angry when her probation officer would not let her see
her file, made a derogatory comment about the laws and "narcs," told a student who
asked her about drugs that he could get in some trouble because of some bad laws, but
for him to do what he wanted, was probative of what the board could conclude was a
poor attitude towards criminal offenses for one who was a teacher, and since the state
board members spoke to her at some length themselves and were able to draw their
own impressions of her progress towards rehabilitation, the appellate court would not
substitute its judgment for that of the board. Bertrand v. N.M. State Bd. of Educ., 1975-
NMCA-145, 88 N.M. 611, 544 P.2d 1176, cert. denied, 89 N.M. 5, 546 P.2d 70 (1976).

Standard for use of conviction to revoke license. — In order for a conviction to be
used as a basis for a license revocation, the licensing agency must explicitly state its
reasons for a decision prohibiting the licensee from engaging in his or her employment
or profession, and the agency must find that the licensee has not been sufficiently
rehabilitated to warrant the public trust and must give reasons for this finding. Weiss v.
N.M. Bd. of Dentistry, 1990-NMSC-077, 110 N.M. 574, 798 P.2d 175.

Writing requirement explained. — When a decision is made on grounds that a
criminal conviction directly relates to a person's profession, the reasons for such a
decision must be explicitly stated in writing. It is not sufficient to merely recite the
language of the statute, but rather the "reasons" for the conclusion that there is a direct
relation must be given, especially so that a reviewing body may know the reasons for
the administrative body's conclusion; and if the conviction of a crime is to operate as
other than an automatic bar to employment, the administrative agencies must explain
what they perceive the detrimental effect of employment to be. Bertrand v. N.M. State
Bd. of Educ., 1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, cert. denied, 89 N.M. 5,
546 P.2d 70 (1976).



Scope of writing required under Subsection B. — Subsection B of Section 28-2-4
NMSA 1978 requires the board to state the reasons for its decision that the crime for
which the professional was convicted directly relates to the practice of the profession,
and also the reasons, if any, why the professional has not been rehabilitated and why
he should be prevented from practicing the profession. N.M. Bd. of Pharmacy v. Reece,
1983-NMSC-080, 100 N.M. 339, 670 P.2d 950.

Knowledge of public record not imputed to estop dismissal. — Where the local
school board did not have knowledge of a teacher's conviction until approached by her
probation officer, although it was a matter of public record, the court of appeals declined
to impute this knowledge to the board so as to estop it from dismissing her. Bertrand v.
N.M. State Bd. of Educ., 1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, cert. denied,
89 N.M. 5, 546 P.2d 70 (1976).

Prejudicial error resulted from failure to follow revocation procedures. — Failure
of real estate commission to follow the procedures established by this section in its
revocation of a real estate license for conviction of conspiracy to import marijuana was
prejudicial error. McCoy v. N.M. Real Estate Comm'n, 1980-NMSC-081, 94 N.M. 602,
614 P.2d 14 (1980).

Required procedure for denial, suspension, or revocation of real estate license. —
In each instance in which the real estate commission contemplates the denial,
suspension or revocation of a license because of a criminal conviction, certain steps
should be followed: 1) whether the conviction directly relates or does not directly relate
to real estate, notice should be given to the licensee that the basis for the action is
warranted by the Criminal Offender Employment Act; 2) evidence should be introduced
on behalf of the commission supporting whether the conviction is directly related or not
directly related to the business of a real estate broker or salesperson, and whether
sufficient rehabilitation has been made, if required by the Criminal Offender
Employment Act; 3) findings should be made after the hearing to uphold the decision of
the commission under the Criminal Offender Employment Act as well as under the Real
Estate Licensing Act. 1982 Op. Att'y Gen. No. 82-02.

Law reviews. — For annual survey of New Mexico law relating to administrative law,
see 12 N.M.L. Rev. 1 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. Jur. 2d Licenses and Permits 88
56, 58, 106, 142; 63A Public Officers and Employees 88 48 to 50, 184 to 186, 241 to
243, 291.

53 C.J.S. Licenses 88 39, 52; 67 C.J.S. Officers and Public Employees 88 22, 101, 110,
125.

28-2-5. Nonapplicability to law enforcement agencies.



The Criminal Offender Employment Act is not applicable to any law enforcement
agency; however, nothing herein shall be construed to preclude a law enforcement
agency in its discretion from adopting the policy set forth herein.

History: 1953 Comp., § 41-24-5, enacted by Laws 1974, ch. 78, § 5.
28-2-6. Applicability.

The provisions of the Criminal Offender Employment Act relating to any board or
other agency which has jurisdiction over the practice of any trade, business or
profession apply to authorities made subject to its coverage by law, or by any such
authorities' rules or regulations if permitted by law.

History: 1953 Comp., § 41-24-6, enacted by Laws 1974, ch. 78, § 6.
ANNOTATIONS

Suspension or revocation of real estate license. — The provisions of the Criminal
Offender Employment Act must be followed by the real estate commission in any action
by the commission to suspend or revoke a broker's or salesperson's license because of
a conviction of a felony or misdemeanor involving moral turpitude. 1982 Op. Att'y Gen.
No. 82-02.

ARTICLE 3
Commission on the Status of Women

28-3-1. Commission on the status of women; creation.

A. The "commission on the status of women" is created. The commission consists
of fifteen members, including one member of the human rights commission,
representative of all fields of interest to women. Members shall be appointed by the
governor. Members of the first commission shall be appointed for staggered terms, five
ending on December 31, 1975 and five on December 31 of each of the following two
years. Thereafter, appointments shall be for terms of three years or less made in such
manner that the terms of five members expire on December 31 of each year. At least
one member shall be appointed from, and reside in, each planning and development
district. A majority of the members appointed shall be women and no more than eight
members shall belong to any one political party.

B. A majority of the commission's members constitutes a quorum for the transaction
of business. The governor shall designate a chairman and vice-chairman from among
the membership.

History: 1953 Comp., 8 4-33A-1, enacted by Laws 1974, ch. 90, § 1.



ANNOTATIONS
Cross references. — For Human Rights Act, see Chapter 28, Article 1 NMSA 1978.
For discrimination on basis of sex prohibited, see N.M. Const., art. Il, § 18.

Compiler's notes. — Pursuant to Laws 1977, ch. 252, § 9, the commission on the
status of women is administratively attached to the human services department.

28-3-2. Commission on the status of women; duties.

The commission shall:

A. stimulate and encourage throughout the state the study and review of the status
of women in New Mexico and may act as a clearinghouse for all activities involving the

status of women:;

B. recommend methods of overcoming discrimination against women in public and
private employment;

C. promote methods for enabling women to develop their skills, continue their
education and be retrained,;

D. cooperate with and assist public and private entities dealing with women,;

E. conduct periodic conferences throughout the state to apprise women of their
rights and opportunities and to learn from them of their needs and problems; and

F. secure recognition of women's accomplishments and contributions to New
Mexico.

History: 1953 Comp., 8§ 4-33A-2, enacted by Laws 1974, ch. 90, § 2.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — Application of state law to sex
discrimination in employment, 87 A.L.R.3d 93.

28-3-3. Commission on the status of women; powers.
The commission:

A. may receive on behalf of the state any gifts, donations or bequests from any
source to be used in carrying out its duties; and



B. is designated as the state agency for handling all United States government
programs related to the status of women except those designated by law as the
responsibility of another state agency, and may enter into agreements and contracts
with agencies of the United States government for this purpose.

History: 1953 Comp., 8§ 4-33A-3, enacted by Laws 1974, ch. 90, § 3.

28-3-4. Commission on the status of women; staff.

The commission shall appoint a director, who is the administrative officer of the
commission. The director shall employ other necessary employees under the provisions
of the Personnel Act [Chapter 10, Article 9 NMSA 1978].

History: 1953 Comp., § 4-33A-4, enacted by Laws 1974, ch. 90, § 4.
28-3-5. Commission on the status of women; reports.

The commission shall submit reports on its preceding year's work to the governor
and the legislature by December 1 of each year. The reports shall contain

recommendations, if any, for legislation or other appropriate action.

History: 1953 Comp., § 4-33A-5, enacted by Laws 1974, ch. 90, § 5.

28-3-6. Commission on the status of women; compensation.
Commission members shall be reimbursed as provided for nonsalaried public

officers in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978], and shall

receive no other compensation, perquisite or allowance.

History: 1953 Comp., 8§ 4-33A-6, enacted by Laws 1974, ch. 90, § 6.

28-3-6.1. Office of the governor's council on women's health
created.

A. The "office of the governor's council on women's health" is created and is
administratively attached to the commission on the status of women.

B. The office of the governor's council on women's health shall:

(1) serve as a clearinghouse for education and information on women's
health;

(2) recommend performance measures and outcomes specific to women's
health;



3) report annually by September 1 to the governor on women's health policy
issues;

4) assist in developing policy to improve women's health and well-being,
including policies that explain and explore the links between women's health and
economic security; and

(5) assist state agencies, including the department of health, to improve
access to health care for women.

C. The governor shall appoint the director of the office of the governor's council on
women's health, who shall serve at the pleasure of the governor.

D. The governor shall appoint advisors to the office of the governor's council on
women's health to represent the geographic diversity of the state as follows:

(1) one representative from each of the following:
(a) the commission on the status of women,;
(b) the department of health;
(c) the New Mexico health policy commission;
(d) the children, youth and families department;
(e) the human services department;
() the Indian affairs department;
(9) the veterans' services department; and
(h) the office on African American affairs;
(2)  one representative of providers of women's health services;
(3)  two representatives from rural counties; and
(4)  four representatives of advocacy, community or consumer groups.
E. Advisors to the office of the governor's council on women's health shall serve at
the pleasure of the governor, shall meet at least four times per year and shall serve for

two-year terms.

F. For purposes of conducting business, a majority of the advisors to the office of
the governor's council on women's health shall constitute a quorum.



G. The advisors to the office of the governor's council on women's health may
organize statewide meetings and focus groups to involve members of the public further
in improving women's health and to identify emerging issues around women's health
care delivery and services.

History: Laws 2009, ch. 83, § 1.
ANNOTATIONS

Effective dates. — Laws 2009, ch. 83 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, was effective June 19, 2009, 90 days after the
adjournment of the legislature.

28-3-7. Short title.

This act [28-3-7 to 28-3-11 NMSA 1978] may be cited as the "Displaced
Homemakers Act".

History: 1953 Comp., § 4-33A-7, enacted by Laws 1977, ch. 292, § 1.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — Who, other than specifically excluded
persons, is "employee" under 8§ 4(a)(1) of Age Discrimination in Employment Act of
1967 (29 USC § 623(a)(1)), 125 A.L.R. Fed. 273.

28-3-8. Findings and purpose of act.

The legislature finds that there is an increasing number of persons in New Mexico
who, in their middle years and having fulfilled the role of homemaker, find themselves
displaced because of dissolution of marriage, death of a spouse or other loss of family
income. As a consequence of this displacement such persons suffer a greatly reduced
income, high rate of unemployment because of age, lack of work experience,
discrimination and limited or no opportunity to collect funds of assistance such as social
security, unemployment compensation, medicaid and other health insurance benefits or
pension plans of the spouse. It is the purpose of this legislation to provide research and
planning for programs to serve such displaced homemakers.

History: 1953 Comp., 8 4-33A-8, enacted by Laws 1977, ch. 292, § 2.
28-3-9. Definitions.

As used in the Displaced Homemakers Act [28-3-7 to 28-3-11 NMSA 1978] :



A. "displaced homemaker" means any individual who has worked in the home for a
substantial number of years providing unpaid household services for family members
and who:

(2) has difficulty obtaining adequate employment; or

(2) has been dependent on the income of another family member but is no
longer supported by such income, has been dependent on federal assistance but is no
longer eligible for such assistance or is supported as the parent of minor children by
federal assistance or spousal support; and

B. "income of another family member" means any income in support of an entire
family unit used for the purpose of providing that family with economic security, but does
not include the payment of alimony or child support.

History: 1953 Comp., § 4-33A-9, enacted by Laws 1977, ch. 292, § 3.

28-3-10. Office for displaced homemakers; creation; research and
planning for displaced homemaker programs.

There is created in the commission on the status of women an "office for displaced
homemakers." The office for displaced homemakers shall conduct research and
planning for programs to meet the needs of displaced homemakers, which programs
may include:

A. job counseling services specifically designed for a person entering the job market
after a number of years as a homemaker;

B. job training and job placement services, including but not limited to:

(1) assistance in gaining admission to existing public and private job training
programs and opportunities;

(2)  development of training and placement programs for jobs in the private
and public sectors, in conjunction with state and local government agencies, private
employers and already existing training and placement programs; and

3) identification of community needs and fundseeking for creation of new
public service jobs which displaced homemakers might fill;

C. information and assistance with respect to health care, financial matters,
education, nutrition and legal problems;

D. a clearinghouse of information to compile, coordinate and disseminate
information about services and programs available to displaced homemakers;



E. training for service agency personnel who work with displaced homemakers; and

F. the development of methods and materials aimed at facilitating outreach and
communication for displaced homemaker service agencies and programs.

History: 1953 Comp., 8§ 4-33A-10, enacted by Laws 1977, ch. 292, § 4; 1978, ch. 126,
§1.

28-3-11. Report and recommendations.

The director of the commission on the status of women, in conjunction with the office
for displaced homemakers, shall submit to the legislature an annual report on the
number of displaced homemakers served by existing public and private agencies and
shall make recommendations for displaced homemaker programs which may include:

A. a plan for the establishment, funding and implementation of regional displaced
homemaker service centers in New Mexico; and

B. recommendations for legislative action.

History: 1953 Comp., 8 4-33A-11, enacted by Laws 1977, ch. 292, § 5; 1978, ch. 126,
§ 2.

ARTICLE 4
Aging and Long-term Services

28-4-1. Commission on aging [Aging and long-term services
department]; duties.

The commission on aging [aging and long-term services department] shall establish
and maintain a comprehensive statewide program designed to meet the social service
needs of the state's aged population. Not by way of limitation, the commission
[department] shall:

A. strengthen and coordinate services of state and local public bodies for the benefit
of the aged,;

B. promote the utilization of older persons in all phases of employment;

C. disseminate information to the aged relative to federal, state and local services
for the aged;

D. encourage training programs, retraining programs and opportunities for older
workers;



E. develop new methods of job placement for older workers;

F. promote public recognition of the advantages of hiring and retaining older
workers; and

G. promote and develop programs of community resources and facilities designed
to meet the social needs of older persons.

History: 1953 Comp., 8 13-1-59, enacted by Laws 1969, ch. 55, § 2.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Compiler's notes. — Laws 2003, ch. 403, 88 1 and 2, effective June 20, 2003,
provided that the governor may, by executive order issued in 2003, make the following
state agencies cabinet-level departments: (1) the state agency on aging may become
the aging and long-term care department [aging and long-term services department]; (2)
the office of cultural affairs may become the cultural affairs department; (3) the New
Mexico office of Indian affairs may become the Indian affairs department; and (4) the
New Mexico veterans' service commission may become the veterans' service
department. Functions, personnel, appropriations, money, records, files, furniture
equipment, and property of a specified agency would be transferred to the resulting
departments.

Cross references. — For provisions regarding the office of guardianship, see 28-16B-1
NMSA 1978 et seq.

For elderly homeowners' maximum property tax liability and income tax credit or refund
for excess, see 7-2-18 NMSA 1978.

For definitions applicable to provisions of the first three sections of this article, see 27-1-
1 NMSA 1978.

28-4-2. Definitions.

The commission on aging shall mean the aging services bureau of the social
services division of the human services department [aging and long-term services
department].

History: 1953 Comp., 8 13-1-59.1, enacted by Laws 1977, ch. 252, § 17.

ANNOTATIONS



Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

28-4-3. Commission on aging [Aging and long-term services
department]; powers.

The commission [department]:

A. may receive on behalf of the state any gifts, donations or bequests from any
source, to be used in carrying out its duties; and

B. is designated as the state agency for handling all programs of the federal
government related to the aging, except those designated by law as the responsibility of
another state agency, and may enter into agreements and contracts with agencies of
the federal government for this purpose.

History: 1953 Comp., § 13-1-60, enacted by Laws 1969, ch. 55, § 3.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

28-4-4. Agency created.

There is created as an entity of state government the "state agency on aging,"
['aging and long-term services department"] which shall be administratively attached to
the human services department. The administrative head of the agency shall be the
director, who shall be appointed by and serve at the pleasure of the governor.

History: Laws 1979, ch. 203, § 1.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 2004, ch. 23, 8§ 13 provided that all references to the state agency on aging be
deemed references to the aging and long-term services department.

28-4-5. Agency duties.
The state agency on aging [aging and long-term services department] shall establish

and maintain a comprehensive statewide program designed to meet the social service
needs of the state's aged population, including but not limited to the following:



A. strengthen and coordinate services of state and local public bodies for the benefit
of the aged,;

B. promote the utilization of older persons in all phases of employment;

C. disseminate information to the aged relative to federal, state and local services
for the aged;

D. encourage training programs, retraining programs and opportunities for older
workers;

E. develop new methods of job placement for older workers;

F. promote public recognition of the advantages of hiring and retaining older
workers; and

G. promote and develop programs of community resources and facilities designed
to meet the social needs of older persons.

History: Laws 1979, ch. 203, § 2.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 2004, ch. 23, § 13 provided that all references to the state agency on aging be
deemed references to the aging and long-term services department.

28-4-6. Agency powers.
A. The state agency on aging [aging and long-term services department]:

(1) may receive on behalf of the state any gifts, donations or bequests from
any source to be used in carrying out its duties; and

(2) is designated as the state agency [department] for handling all programs
of the federal government related to the aged, except those designated by law as the
responsibility of another state agency, and may enter into agreements and contracts
with agencies of the federal government for this purpose.

B. The state agency on aging [aging and long-term services department] may adopt
and promulgate such reasonable rules and regulations as are deemed necessary to
carry out its duties. Unless otherwise provided by law, no rule or regulation affecting any
person or agency outside the state agency on aging [aging and long-term services
department] shall be adopted, amended or repealed without a public hearing on the



proposed action before the director of the state agency on aging [aging and long-term
services department] or a hearing officer designated by him. The public hearing shall be
held in Santa Fe unless otherwise permitted by statute. Notice of the subject matter of
the rule or regulation, the action proposed to be taken, the time and place of the
hearing, the manner in which interested persons may present their views and the
method by which copies of the proposed rule or regulation or proposed amendment or
repeal of an existing rule or regulation may be obtained shall be published once at least
thirty days prior to the hearing in a newspaper of general circulation and mailed at least
thirty days prior to the hearing date to all persons who have made a written request for
advance notice of hearing. The director of the state agency on aging [aging and long-
term services department] shall also provide such notice to the director of each senior
citizen center no later than forty days prior to the public hearing. All rules and
regulations shall be filed in accordance with the State Rules Act [Chapter 14, Article 4
NMSA 1978].

C. To ensure that the health and safety needs of the state's aged population are
being met, the state agency on aging [aging and long-term services department] may
conduct unannounced quality care evaluations of health and long-term care facilities
that provide services to the aged, including the use of undercover patients or
employees. Any employee or contractor of the state agency on aging [aging and long-
term services department] who participates in such an evaluation shall be immune from
liability in any civil action related to the evaluation, provided it is conducted in good faith.
The purpose of this subsection is to confirm and clarify the authority of the state agency
on aging [aging and long-term services department] to conduct quality care evaluations
to protect the interests of the state's aged population.

History: Laws 1979, ch. 203, § 3; 1989, ch. 249, § 1; 1997, ch. 257, § 1.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 2004, ch. 23, 8§ 13 provided that all references to the state agency on aging be
deemed references to the aging and long-term services department.

The 1997 amendment, effective July 1, 1997, added Subsection C and made stylistic
changes in Subsection B.

28-4-7. Agency staff.

The director shall hire such staff as is necessary, all of whom shall be subject to the
Personnel Act [Chapter 10, Article 9 NMSA 1978].

History: Laws 1979, ch. 203, § 4.



28-4-8. Reports.

T