CHAPTER 6
Public Finances

ARTICLE 1
State Board of Finance

6-1-1. Membership of state board of finance; powers and duties;
establishment in connection with the board of finance division of
the department of finance and administration.

A. The state board of finance shall consist of seven members:
(1) the governor,
(2)  the lieutenant governor;
(3) the state treasurer; and

(4)  four members appointed by the governor with the advice and consent of
the senate, no more than two of these members to be from the same political party.

B. The terms of office for members appointed by the governor shall be two years.
The term of each remaining member shall be coextensive with his term of office. If the
office of lieutenant governor becomes vacant, his position on the state board of finance
shall remain vacant until the election and qualification of a new lieutenant governor.

C. Members of the state board of finance, other than the governor and the state
treasurer, shall be reimbursed for attending meetings of the board as provided in the
Per Diem and Mileage Act [10-8-1 NMSA 1978] and shall receive no other
compensation, perquisite or allowance.

D. The governor shall be president of the state board of finance, and the board shall
annually elect a secretary from its membership. Meetings of the board shall be held at
the state capitol at times determined by the governor. Four voting members of the board
constitute a quorum for the transaction of business. Minutes of all proceedings and
transactions of the board shall be kept in the offices of the department of finance and
administration.

E. The state board of finance, in addition to other powers and duties provided by
law, has general supervision of the fiscal affairs of the state and of the safekeeping and
depositing of all money and securities belonging to or in the custody of the state, and it
may make rules and regulations for carrying out the provisions of Sections 6-1-1, 6-10-
2, 6-10-3, 6-10-20, 6-10-29, 6-10-37 through 6-10-44, 6-10-46, 6-10-47, 6-10-50, 6-10-
52 through 6-10-54, 6-10-58 and 6-10-61 NMSA 1978. The board shall have access to



all reports and correspondence relating to the condition of banks, and savings and loan
associations whose deposits are insured by an agency of the United States, in this state
which are in the financial institutions division or any department or agency of the state. If
the board deems action necessary to enable it to perform its duties, it may require the
director of the financial institutions division to make a special examination of any state
bank or trust company or any state savings and loan association whose deposits are
insured by an agency of the United States.

F. The state board of finance may make investigations it deems necessary to
enable it to perform the duties imposed on it by law and may instruct the director of the
board of finance division to employ experts, auditors, accountants and attorneys as it
may, from time to time, deem necessary and prescribe their duties and fix their
compensation within the appropriations made for that purpose by the legislature for use
by the board.

G. The state board of finance is established in connection with the board of finance
division of the department of finance and administration. The secretary of finance and
administration, with the approval of the board, shall appoint a director of the division.
This subsection shall not be construed to affect the exercise of any board power or duty
nor shall it be construed as placing the board under the provisions of the Executive
Reorganization Act [9-1-1 NMSA 1978] or the provisions of Section 9-6-5 NMSA 1978.

History: Laws 1923, ch. 76, 8§ 3; 1925, ch. 85, § 1; C.S. 1929, § 112-103; 1941 Comp.,
§ 7-101; Laws 1953, ch. 161, § [1]; 1953 Comp., § 11-1-1; Laws 1957, ch. 47, § 1,
1959, ch. 8, § 1; 1968, ch. 18, § 1; 1969, ch. 56, § 1; 1970, ch. 37, 8 1; 1971, ch. 6, 8§ 1;
1977, ch. 247, 8 93; 1980, ch. 151, 8§ 3; 1989, ch. 108, § 1.

ANNOTATIONS
Cross references. — For the State Rules Act, see Chapter 14, Article 4 NMSA 1978.

Single bond propositions required. — Section 8 of N.M. Const., Art. IX requires the
legislature to submit individual or interrelated bond propositions to the voters. Thus, the
bond propositions contained in the 1992 General Obligation Bond Act could not be
lumped together on one ballot but had to be on separate ballots, since the capital outlay
projects varied and had no commonality beyond public welfare. Ryan v. Gonzales, 114
N.M. 346, 838 P.2d 963 (1992).

State board of finance is an executive agency. The state board of finance does not
exert legislative power; it makes no appropriations; the emergency appropriation
provision states the object thereof in compliance with constitutional requirements. 1959-
60 Op. Att'y Gen. No. 59-79.

Authority to require additional security. — The state board of finance may exercise
its authority under Section 6-10-20 NMSA 1978 to require additional security for



deposits made by the state treasurer from the severance tax permanent fund. 1980 Op.
Att'y Gen. No. 80-11.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A C.J.S. States 8§ 133, 134.

6-1-2. State board of finance; loans and grants of emergency funds.

If the state board of finance determines that an emergency exists that warrants such
action, it may lend or grant to any state agency, board, commission, municipal
corporation or other political subdivision organized under the laws of the state or any
Indian nation, tribe or pueblo located in whole or in part in New Mexico that sum of
money the board determines reasonable and appropriate from any funds appropriated
to the board for use in meeting emergencies. As used in this section, "emergency"
means an unforeseen occurrence or circumstance severely affecting the quality of
government services and requiring the immediate expenditure of money that:

A. is not within the available resources of the state agency, board, commission,
municipal corporation or other political subdivision or the Indian nation, tribe or pueblo
located in whole or in part in New Mexico as determined by the state board of finance;
and

B. if subject to appropriation, cannot reasonably await appropriation by the next
regular session of the legislature.

History: 1953 Comp., § 11-1-1.1, enacted by Laws 1959, ch. 139, 8§ 1; 1973, ch. 92, § 1;
1997, ch. 5, 8 1; 2005, ch. 48, § 1.

ANNOTATIONS

The 2005 amendment, effective July 1, 2005, permitted the state board of finance in
emergencies to loan or grant funds to any Indian nation, tribe or pueblo that is located in
whole or in part in New Mexico.

The 1997 amendment, effective March 10, 1997, added the definition of "emergency".

6-1-3. Loans of emergency funds; terms and conditions for
repayment; security and interest.

The state board of finance may prescribe those terms and conditions it deems
proper with respect to the repayment of any loan and the application of the proceeds of
the loan, and it may require or waive security by way of the pledge of revenues or
otherwise and may require or waive interest, as the board determines proper under the
circumstances.

History: 1953 Comp., 8 11-1-1.2, enacted by Laws 1959, ch. 139, § 2; 1973, ch. 92, §
2.



6-1-4. Loans or grants obtained by political subdivisions;
application of proceeds.

Any municipal corporation or other political subdivision obtaining a loan or grant shall
apply the proceeds thereof only for the purposes stated by the state board of finance in
its action approving the loan or grant.

History: 1953 Comp., 8§ 11-1-1.3, enacted by Laws 1959, ch. 139, § 3; 1973, ch. 92, §
3.

6-1-5. Repayment of loans; disposition of receipts; crediting
emergency fund; deposit in general fund.

Any amount received by the state board of finance in repayment of any emergency
loan shall be deposited by the board to the credit of the state board of finance
emergency fund if the payment is received during the same fiscal year in which the loan
was made. All payments made in any period subsequent to the close of the fiscal year
in which the loan was made shall be deposited by the board in the general fund.

History: 1953 Comp., 8 11-1-1.4, enacted by Laws 1959, ch. 139, § 4; 1973, ch. 92, §
4,

6-1-6. [Separate accounts.]

Separate accounts shall be kept for every appropriation or fund, showing the date
and manner of each payment made out of the funds provided by such appropriation, the
name and address of each person, organization, corporation or association, to whom,
and for what purpose paid.

History: Laws 1923, ch. 48, 8§ 3; C.S. 1929, § 134-503; 1941 Comp., § 7-105; 1953
Comp., § 11-1-6.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A C.J.S. States 8§ 229.

6-1-7. Repealed.
ANNOTATIONS

Repeals. — Laws 2004, ch. 73, 8§ 1 repealed 6-1-7 NMSA 1978, as enacted by Laws
1935, ch. 27, § 2, relating to standards for and transfer of supplies and equipment,
effective May 19, 2004. For provisions of former section, see the 2003 NMSA 1978 on
NMONESOURCE.COM.



6-1-8 to 6-1-12. Repealed.
ANNOTATIONS

Repeals. — Laws 1987, ch. 339, § 1 repealed 6-1-8 to 6-1-10, 6-1-10.1, 6-1-10.2, 6-1-
11, and 6-1-12 NMSA 1978, as enacted by Laws 1981, ch. 265, 88 1, 2, 4, 5 and as
amended by Laws 1983, ch. 26, 88 1 to 3, relating to the state cash manager, effective
July 1, 1987. For present comparable provisions, see 6-1-1 to 6-1-7, 6-1-13 NMSA
1978.

6-1-13. Deposit accounts by state agencies; authorization by state
treasurer.

A. A state agency may not open a new deposit account or deposit money in an
existing deposit account unless it has submitted a request to the state treasurer in
writing on forms prescribed by the state treasurer and received written authorization
from the state treasurer for each such account. This section shall not constitute
authority for agencies to open demand deposit accounts and shall not apply to deposits
made pursuant to Section 6-10-35 NMSA 1978. On the effective date of this act, agency
deposit accounts previously authorized shall be governed by the terms of this section.

B. The state treasurer shall establish for each account those conditions and reports
appropriate to that account including, without limitation, the period for which the account
may be authorized. The provisions of this section shall not apply to investments made
by the state treasurer or the state investment council. The state treasurer shall submit to
the state board of finance on a quarterly basis a list of all accounts established pursuant
to this section.

C. As used in this section, "state agency" means the state of New Mexico or any of
its branches, agencies, departments, boards, instrumentalities, or institutions other than
state educational institutions designated by Article 12, Section 11 of the constitution of
New Mexico.

History: 1978 Comp., 8§ 6-1-13, enacted by Laws 1987, ch. 339, § 2.
ANNOTATIONS

The public school insurance authority is a state agency for purposes of complying
with the reporting requirements under Subsection B. 1990 Op. Att'y Gen. No. 90-23.

Retiree health care authority is a state agency for purposes of receiving authorization
for the opening of a new deposit account under Subsection A. 1991 Op. Att'y Gen. No.
91-06.



ARTICLE 2
Settling Accounts

6-2-1. Examination of parties; oath; compelling testimony.

The secretary of finance and administration or the director of the financial control
division, whenever he may think it necessary to the proper settlement of any account,
may examine the parties, witnesses and others on oath or affirmation, touching any
matter material to be known in the settlement of such account, and for that purpose he
may issue subpoenas and compel witnesses to attend before him and give evidence in
the same manner as courts of law may do, and he is hereby authorized to administer all
such oaths or affirmations.

History: Laws 1851-1852, p. 170; C.L. 1865, ch. 102, § 13; C.L. 1884, § 1762; C.L.
1897, § 2592; Code 1915, § 5334; C.S. 1929, § 134-602; 1941 Comp., 8 3-203; 1953
Comp., § 4-4-3; Laws 1957, ch. 252, § 9; 1983, ch. 301, § 9.

ANNOTATIONS

Authority to compel production of certain affidavits. — Under this section, the state
auditor (as this section is now amended, the secretary of finance and administration or
the director of the financial control division) has the power to compel the heads of
departments to produce the affidavit required under Section 10-1-6 NMSA 1978 before
making payment to any person or persons employed who have not been residents of
New Mexico for one year prior to their employment as state employees. 1951-52 Op.
Att'y Gen. No. 51-5388.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A C.J.S. States § 121.

ARTICLE 3
State Budgets

6-3-1. State agency defined.

"State agency" means any department, institution, board, bureau, commission,
district or committee of government of the state of New Mexico and means every office
or officer of any of the above.

History: 1953 Comp., 8 11-4-1.1, enacted by Laws 1957, ch. 253, § 1.
ANNOTATIONS

Eleventh amendment immunity. — The university of New Mexico board of regents,
medical school, medical school's admissions committee and two officials of that



committee fell within the state's definition of agency for purposes of eleventh
amendment immunity from plaintiff's claims for failure to admit her to the medical
school. Buchwald v. Univ. of N.M. Sch. of Med., 159 F.3d 487 (10th Cir. N.M. 1998).

New Mexico beef council. — The New Mexico beef council, created under Section 77-
2A-3 NMSA 1978, is a commission or committee of government and falls within this
definition of "state agency"; it, thus, is subject to the requirements of this article. 1987
Op. Att'y Gen. No. 87-44.

The public school insurance authority is a state agency for purposes of the state
budget laws. 1990 Op. Att'y Gen. No. 90-23.

6-3-2. Director of state budget division; qualifications.

The director of the state budget division shall be skilled in accountancy and auditing,
familiar with the operation of educational and other state institutions, budgets and
finances. The director shall be appointed by the secretary of finance and administration
with the governor's consent.

History: 1953 Comp., 8 11-4-1.3, enacted by Laws 1957, ch. 253, 8§ 3; 1977, ch. 247, §
123.

ANNOTATIONS

Cross references. — For appointment of director, see 9-6-5 NMSA 1978.

6-3-3. State budget division; cooperation between state budget
division and state agencies; assistance to state agencies.

There shall be full cooperation between the various state agencies and the state
budget division. State agencies will give complete access to the division of their books
and records if so requested. The budget division will lend assistance to any state
agency in the preparation of its budget estimates.

History: 1953 Comp., 8 11-4-1.4, enacted by Laws 1957, ch. 253, § 4.

6-3-4. State budget division; cooperation with legislature and
committees; to supply information to legislature and committees.

The state budget division shall cooperate fully with the legislature and legislative
committees, and shall supply them with information relating to the budget requirements
of all state departments and institutions.

History: 1953 Comp., 8 11-4-1.5, enacted by Laws 1957, ch. 253, 8§ 5.



6-3-5. State budget division; research; surveys; reports.

The state budget division is hereby authorized to engage in research and to make
administrative and organizational surveys of the executive or administrative
departments, boards, institutions, commissions or agencies of the state government to
determine whether the activities thereof are essential to good government and are being
carried on in an economical and efficient manner and without duplication, for the
purpose of determining the feasibility of improving the administration of the state
government. Reports concerning the results of such research and surveys, together
with recommendations, shall be made to the governor and the legislature.

History: 1953 Comp., § 11-4-1.6, enacted by Laws 1957, ch. 253, § 6.
ANNOTATIONS

Reduction of budgets not authorized. — This section, which authorizes the budget
division to engage in research and to make surveys and provides that reports on the
results of the research and surveys conducted by it, together with recommendations,
shall be made to the governor and the legislature, gives no authority to reduce budgets.
State ex rel. Lee v. Hartman, 69 N.M. 419, 367 P.2d 918 (1961).

6-3-6. State budget division; periodic allotments.

A. The state budget division, subject to the approval of the secretary of finance and
administration, is authorized to provide rules for the periodic allotment of funds that may
be expended by any state agency.

B. The expenditures of any state agency as defined in Section 6-3-1 NMSA 1978,
for the first six-month period of each odd-numbered fiscal year shall be limited to one-
half of the appropriation or approved budget, whichever is less, for that fiscal year. This
restriction does not apply to those agencies whose operations are more efficiently
measured by periods other than a fiscal year, including but not limited to the New
Mexico legislative council, legislative committees, the intertribal ceremonial and the New
Mexico state fair. Expenditures of the intertribal ceremonial office and the New Mexico
state fair shall be governed by regulation of the department of finance and
administration. The department of finance and administration may also allow
expenditure of more than one-half of the appropriation or approved budget for those
agencies planning major expenditures for capital outlay in the first six months of the
fiscal year, which would result in over-expenditure of the first six-month allocation.

C. Upon the direction of the secretary of finance and administration pursuant to
Section 9-6-5.2 NMSA 1978, the state budget division shall temporarily withhold an
allotment to a state agency or state institution that has failed to submit an audit report
required by the Audit Act [12-6-1 through 12-6-14 NMSA 1978]. The amount withheld
and the number of periodic allotments subject to the withholding shall be as directed by
the secretary.



History: 1953 Comp., § 11-4-1.7, enacted by Laws 1957, ch. 253, § 7; 1963, ch. 38, § 1;
1977, ch. 247, 8 124; 2011, ch. 106, § 1.

ANNOTATIONS

Cross references. — For penalty for violation of expenditure restrictions, see 6-3-8
NMSA 1978.

The 2011 amendment, effective July 1, 2012, authorized the secretary of finance and
administration to withhold allotments to state agencies and state institutions that have
failed to submit audit reports required by the Audit Act.

Governor not authorized to reduce periodic allotments. — This section does not by
itself supply standards sufficient to authorize executive department regulation of the
state treasury; thus, the governor could not reduce periodic allotments in anticipation of
appropriation reductions by the legislature. State ex rel. Schwartz v. Johnson, 120 N.M.
820, 907 P.2d 1001 (1995).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Liability for work done or materials
furnished, etc., for state or federal governments in excess of appropriations, 19 A.L.R.
408.

6-3-7. Annual operating budgets; supervision and control;
submission of proposed budgets; approval; review by governor.

Each state agency shall annually on or before May 1 submit to the state budget
division a budget for the ensuing fiscal year, in such form as may be prescribed by the
division and containing such information concerning the anticipated receipts,
expenditures and balances on hand as may be prescribed by law or by the state budget
division. Such budget shall be subject to the approval of the state budget division and
no expenditures shall be made by any state agency for the fiscal year covered by said
budget until the budget shall have been approved by the state budget division, provided
that any action by the division shall be subject to review and modification by the
governor.

History: 1953 Comp., 8 11-4-1.8, enacted by Laws 1957, ch. 253, § 8; 1963, ch. 147, §
1.

ANNOTATIONS
Cross references. — For budgets of local public bodies, see 6-6-2 NMSA 1978 et seq.
For the Public School Finance Act, see 22-8-1 NMSA 1978 et seq.

Legislature may authorize executive to control expenditure of amounts
appropriated. — The legislature, without the same constituting any violation of N.M.



Const., art. IV, § 22, or N.M. Const., art. lll, 8 1, may provide in the general
appropriation bill for the executive to control the expenditure of the amounts
appropriated. State ex rel. Holmes v. State Bd. of Fin., 69 N.M. 430, 367 P.2d 925
(1961).

Budget director may not prevent expenditure of appropriated money. — The
words "shall be subject to the approval" of the budget division do not give its director
authority to prevent any agency from expending the full amount of money appropriated
to it with the budget division approving a budget in a sum less than the total
appropriated. State ex rel. Lee v. Hartman, 69 N.M. 419, 367 P.2d 918 (1961).

Right to approve budget does not include the right to reduce where the budget is
within the appropriation. If a budget as submitted is within the amounts appropriated
and the items are proper, the director of the department of finance (now secretary of
finance and administration) is given no discretion except to approve or disapprove it.
State ex rel. Lee v. Hartman, 69 N.M. 419, 367 P.2d 918 (1961).

Transfer of money from general appropriation to construction of communications
building in state police headquarters facilities. — The radio communications
department (now part of the communications division of the general services
department) can transfer money from its general appropriation to the construction of the
communications building in the state police headquarters facilities, subject to the
approval of the department of finance and administration and its budget division
pursuant to this section. 1969 Op. Att'y Gen. No. 69-56.

Law reviews. — For article, "Separation of Powers and the Judicial Rule-Making Power
in New Mexico: The Need for Prudential Restraints,” see 15 N.M.L. Rev. 407 (1985).

6-3-8. [Violation of expenditure restrictions; penalty.]

Any public official or employee who shall violate provisions of this act [6-3-6, 6-3-8
NMSA 1978] shall be guilty of a felony and upon conviction thereof shall be punished by
a fine of not more than ten thousand dollars ($10,000) nor less than five hundred dollars
($500) or imprisonment for a term of not more than ten years, or both, and in addition
thereto, shall be liable for the payment to the state of all amounts expended for any
payment made in violation thereof.

History: 1953 Comp., 8 11-4-1.9, enacted by Laws 1963, ch. 38, § 2.
6-3-9. State agency defined.

State agency means any department, institution, board, bureau, commission, district
or committee of government of the state of New Mexico and means every office or

officer of any of the above.

History: 1953 Comp., § 11-4-2.1, enacted by Laws 1955, ch. 114, § 1.



ANNOTATIONS
New Mexico beef council. — The New Mexico beef council, created under Section 77-
2A-3 NMSA 1978, is a commission or committee of government and falls within this

definition of "state agency"; it, thus, is subject to the requirements of this article. 1987
Op. Att'y Gen. No. 87-44.

6-3-10. Budget defined.

The budget means a complete statement as to the financial operation of all state
agencies for the fiscal year last completed, the current fiscal year and a financial plan
for the operation of all state agencies for the succeeding fiscal year.

The budget for the succeeding fiscal year shall set forth in detail the following:

A. all proposed expenditures for the administration, operation and maintenance of
all state agencies;

B. all interest and debt redemption charges;

C. all expenditures for capital projects to be undertaken and executed;
D. all anticipated revenues; and

E. means of financing proposed expenditures.

History: 1953 Comp., 8 11-4-2.2, enacted by Laws 1955, ch. 114, 8§ 2; 1977, ch. 247, §
125.

6-3-11. Parts of the budget.
The budget shall contain the following parts:
A. the governor's budget message;
B. summary statements showing the following:

(1) financial condition of the state government at the beginning and at the end
of the fiscal year last completed,;

(2) financial condition of the state government at the beginning of the current
fiscal year and condition anticipated at the end of the current fiscal year;

3) anticipated financial condition of the state government at the beginning
and end of the succeeding fiscal year;



(4) condition of all funds for the fiscal year last completed, the current fiscal
year and the succeeding fiscal year, as follows:

(a) balance or anticipated balance at the beginning of the fiscal year;
(b) balance or anticipated balance at the end of the fiscal year;

(c) revenue or anticipated revenue during the fiscal year;

(d) source of revenue or anticipated revenue during the fiscal year; and
(e) expenditures or anticipated expenditures during the fiscal year;

(5) the bonded indebtedness, debts authorized, debts redeemed, interest
requirements and the condition of sinking funds;

(6) appropriations recommended by the governor compared with
appropriations for the fiscal year last completed and the current fiscal year. Any
increase or decrease in the recommended appropriation shall be explained;

(7)  anticipated revenue for the succeeding fiscal year, classified according to
source of revenue and compared with revenues for the fiscal year last completed and
anticipated revenue for the current fiscal year,;

(8) other information necessary to make known in practicable detail the
financial operation of the state government; and

(9) if anticipated revenue is less than the total of all appropriations
recommended in any fiscal year, recommendations as to how the deficit shall be met;

C. a summary statement of requested appropriations by state agencies and
recommendations of the state budget division concerning such requested
appropriations; and

D. an appropriation bill recommended by the governor. Such bill shall follow budget
classification and shall be stated in lump sums according to function or purpose of each
agency.

History: 1953 Comp., 8§ 11-4-2.3, enacted by Laws 1955, ch. 114, 8§ 3; 1977, ch. 247, §
126.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — Budget provisions of constitution or
statute in relation to appropriation of state funds, 40 A.L.R. 1067.



6-3-11.1, 6-3-11.2. Repealed.

ANNOTATIONS
Repeals. — Laws 1989, ch. 71, 8§ 2 repealed 6-3-11.1 and 6-3-11.2 NMSA 1978, as
enacted by Laws 1987, ch. 347, 88 1 and 2, relating to limitation on recommended

appropriations and to determination of expenditure limitation by department of finance
and administration, effective June 16, 1989.

6-3-12. Printing of budget.
The budget shall be printed.

History: 1953 Comp., 8 11-4-2.4, enacted by Laws 1955, ch. 114, § 4.

6-3-13. Index.
The budget shall be indexed.

History: 1953 Comp., § 11-4-2.5, enacted by Laws 1955, ch. 114, § 5.

6-3-14. Repealed.

ANNOTATIONS
Repeals. — Laws 1999, ch. 15, § 13 repealed 6-3-14 NMSA 1978, as enacted by Laws
1921, ch. 133, § 314, relating to consideration of the budget by the legislature, effective

June 18, 1999. For provisions of former section, see the 1998 NMSA 1978 on
NMONESOURCE.COM.

6-3-15. State budget division director; powers and duties.
The director of the state budget division shall:

A. administer the provisions of Sections 6-3-1 through 6-3-22 NMSA 1978 and
make rules and regulations necessary in that administration;

B. prepare a tentative budget and submit it to the governor;
C. assist the governor in the preparation of the budget;
D. obtain from each state agency information on budgetary and financial problems,

including costs of operation, past income and expenditures and present financial
condition;



E. require periodic reports from all state agencies giving detailed information
regarding applications for federal money or federal grants-in-aid or regarding federal
money or federal grants-in-aid received, including details of programs, matching
requirements, personnel requirements, salary provisions and program numbers as
indicated in the catalog of federal domestic assistance of the federal funds applied for
and of those received;

F. review data submitted by any state agency for use in the budget;
G. supervise the printing of the budget;
H. cause the budget to be indexed;

I. examine for budgetary purposes, if he deems it necessary, all bids, contracts,
plans, specifications, blueprints, records, invoices, documents and correspondence
relating to the enlarging, maintenance and operation of state institutions; and

J. through his agents and employees, visit each state agency whenever it is
necessary to determine the financial needs of the agency.

History: 1953 Comp., 8 11-4-7.1, enacted by Laws 1955, ch. 114, § 6; 1976 (S.S.), ch.
28, 8 2; 1977, ch. 247, 8 127; 1999, ch. 5, § 9; 1999, ch. 15, § 9.

ANNOTATIONS

1999 amendments. — ldentical amendments to this section were enacted by Laws
1999, ch. 5, § 9, effective June 18, 1999, approved March 1, 1999, and Laws 1999, ch.
15, 8 9, also effective June 18, 1999, approved March 10, 1999, which in Subsection B
deleted "not later than January 2" from the end, deleted "but not limited to" following
"including” in Subsections D and E, updated statutory references, and made minor
stylistic changes. The section was set out as amended by Laws 1999, ch. 15, § 9. See
12-1-8 NMSA 1978.

6-3-16. Power to sue.

The secretary of finance and administration and the state budget division director
are hereby authorized to bring suit in the district court for the purpose of securing
compliance with the provisions of Sections 6-3-9 through 6-3-13 and 6-3-15 through 6-
3-22 NMSA 1978.

History: 1953 Comp., 8 11-4-7.2, enacted by Laws 1955, ch. 114, 8 7; 1977, ch. 247, §
128.

6-3-17. Agencies subject to act.



All state agencies are subject to the provisions of this act [6-3-9 to 6-3-11, 6-3-12, 6-
3-13, 6-3-15 to 6-3-22 NMSA 1978].

History: 1953 Comp., 8 11-4-7.3, enacted by Laws 1955, ch. 114, § 8.

6-3-18. Budget forms.

On or before June 15 of each year, the state budget division shall send to each state
agency forms that provide for the following information:

A. revenue or anticipated revenue, from all sources for the fiscal year last
completed, the current fiscal year and for the succeeding fiscal year, including among
other things:

(1)  grants from the federal government;

(2)  gifts and grants from private sources;

3) income from investments;

(4) proceeds from sale of bonds or other instruments of indebtedness;
(5) income from sale of land;

(6) income from sale of personal property;

(7 income from lease of land or lease of personal property;

(8) income from services;

(9) income from fees, licenses, fines, penalties, tuition, royalties and other
charges;

(10) income from athletic activities and related enterprises; and
(11) income from each tax collected;

B. expenditures or anticipated expenditures for the current fiscal year and for the
two succeeding fiscal years, including among other things:

(1) capital expenditures consisting of:
(a) additions to plant or office;

(b) repairs and replacements;



(c) permanent equipment; and
(d) other; and
(2)  operational expenditures consisting of:
(a) operation and maintenance of institution, office or building;
(b) supplies and equipment;
(c) personal services;
(d) travel; and
(e) other;

C. appropriation requested for the succeeding fiscal year, with a statement as to the
functions and activities of each agency, division and bureau;

D. if increased appropriations are requested, the reason therefor; and

E. citation of statutory authority for functions and activities of the agency, a
summary statement as to the workload of the agency and such other information as is
specified by the state budget division.

History: 1953 Comp., 8 11-4-7.4, enacted by Laws 1955, ch. 114, § 9; 1963, ch. 147, §
2; 1977, ch. 247, § 129; 1999, ch. 5, § 10; 1999, ch. 15, § 10.

ANNOTATIONS

1999 amendments. — ldentical amendments to this section were enacted by Laws
1999, ch. 5, § 10, effective June 18, 1999, approved March 1, 1999, and Laws 1999, ch.
15, 8§ 10, also effective June 18, 1999, approved March 10, 1999, which substituted
"June 15" for "July 15" in the introductory language of the section; in the introductory
language of Subsection B, deleted "fiscal year last completed, the" preceding "current
fiscal year" and substituted "two succeeding fiscal years" for "succeeding fiscal year";
and made minor stylistic changes. The section was set out as amended by Laws 1999,
ch. 15, § 10. See 12-1-8 NMSA 1978.

6-3-19. Agencies to complete budget forms.

Each state agency shall fill out the budget forms provided for in Section 6-3-18
NMSA 1978 in the manner prescribed by the state budget division. Each state agency,
in completing the budget forms, shall include information for all divisions, subdivisions
and offices of the agency. Related agencies, upon approval of the state budget division,



may join in submitting one set of budget forms. Completed budget forms shall be
returned to the state budget division not later than September 1 in each year.

History: 1953 Comp., 8 11-4-7.5, enacted by Laws 1955, ch. 114, § 10; 1963, ch. 147,
8 3; 1977, ch. 247, 8 130; 1999, ch. 5, § 11; 1999, ch. 15, § 11.

ANNOTATIONS

1999 amendments. — ldentical amendments to this section were enacted by Laws
1999, ch. 5, § 11, effective June 18, 1999, approved March 1, 1999, and Laws 1999, ch.
15, 8 11, also effective June 18, 1999, approved March 10, 1999, which updated a
statutory reference in the first sentence. The section was set out as enacted by Laws
1999, ch. 15, 8§ 11. See 12-1-8 NMSA 1978.

6-3-20. Review of budget forms.

The state budget division shall review the completed budget forms of all state
agencies and shall include recommendations concerning the requested appropriation in
the tentative budget. Prior to submission of the tentative budget to the governor, any
state agency may be given an informal hearing by the state budget division concerning
recommendation of the division pertaining to the requested appropriation of such
agency, and shall be given such a hearing if the state budget division proposes to
decrease the requested appropriation.

History: 1953 Comp., 8 11-4-7.6, enacted by Laws 1955, ch. 114, § 11; 1977, ch. 247,
§131.

6-3-21. Preparation of the budget.

A. The governor shall prepare the budget and submit it to the legislative finance
committee and each member of the legislature not later than January 5 in even-
numbered years and not later than January 10 in odd-numbered years. In the
preparation of the budget the governor may:

(1) change the tentative budget by adding new items, increasing or
decreasing or eliminating items;

(2) obtain advice and assistance from any state agency; and
3) hold hearings on the budget.
B. Any budget hearings conducted by the governor shall be open to the public. The

governor may require the attendance of any head of an agency, whether elective or
appointive. At the hearings, any officer or agency may protest budget items.



History: 1953 Comp., § 11-4-7.7, enacted by Laws 1955, ch. 114, § 12; 1999, ch. 5, §
12; 1999, ch. 15, § 12; 2004, ch. 39, § 1.

ANNOTATIONS

The 2004 amendment, effective May 19, 2004, amended Subsection A to change
January 1 of each year to "January 5 in even-numbered years and not later than
January 10 in odd-numbered years".

1999 amendments. — Laws 1999, ch. 5, § 12, effective June 18, 1999, adding the
subsection designations and changing the internal designations in Subsection A
accordingly; in Subsection A substituting "and submit it to the legislative finance
committee and each member of the legislature not later than December 15 of each
year" for "and shall submit the budget to the legislature not later than the 25th legislative
day of each regular session”; deleting the last sentence in Subsection B, which read "A
governor-elect shall be invited to attend budget hearings and shall have the right to
make suggestions"; and making a minor stylistic change, was approved on March 1,
1999. However Laws 1999, ch. 15, § 12, effective June 18, 1999, making identical
changes except referring to "January 1 of each year" instead of "December 15 of each
year" at the end of the first sentence in Subsection A, was approved on March 10, 1999.
The section was set out as amended by Laws 1999, ch. 15, § 12. See 12-1-8 NMSA
1978.

Provision of 1980 General Appropriation Act void. — The provision of the General
Appropriation Act of 1980, Laws 1980, ch. 155, which refers to the disposition of federal

funds received by the state auditor is a matter unrelated to an appropriation contained in
the act, and is void. 1980 Op. Att'y Gen. No. 80-40.

6-3-22. Copies of the budget.

At the time the budget is submitted, each member of the legislature and each state
agency shall be furnished a copy of the budget by the state budget division.

History: 1953 Comp., 8 11-4-7.8, enacted by Laws 1955, ch. 114, § 13; 1977, ch. 247,
§132.

6-3-23. Budget adjustment defined.
As used in Chapter 6, Article 3 NMSA 1978, "budget adjustment” means:

A. an increase or decrease in expenditures from other state funds, internal service
funds or interagency transfer;

B. a transfer of funds from one division of an agency to other divisions of that
agency;



C. atransfer of funds between budget categories within an agency or a division; or
D. an authorization to expend federal funds.

History: 1978 Comp., 8 6-3-23, enacted by Laws 1992, ch. 2, § 1.

6-3-24. Budget adjustments; authorizations permitted.

A. A state agency may be specifically authorized by law to request a budget
adjustment. The amount of budget adjustment authorized may be limited by law. All
requests for budget adjustments shall be made in accordance with the procedures set
forth in Section 6-3-25 NMSA 1978.

B. The state budget division of the department of finance and administration may
approve budget adjustments for state agencies as provided by law. If the budget
adjustment results in an increased expenditure of other state funds, internal service
funds or interagency transfer funds above the amounts appropriated, such funds are
hereby appropriated.

History: 1978 Comp., 8 6-3-24, enacted by Laws 1992, ch. 2, § 2.

ANNOTATIONS

6-3-25. Budget adjustment procedure.

A. Except for federal funds, disaster assistance funds and emergency response
funds, any budget adjustment request to transfer, decrease or increase funds shall be
held in abeyance for ten calendar days after the director of the state budget division of
the department of finance and administration has approved the request and has filed
the request with the director of the legislative finance committee or his designee. The
request shall be accompanied by a statement, in writing, of the conditions under which
the budget adjustment request is approved, together with justification for approval.

B. If within ten days the director of the legislative finance committee or his designee
objects to the request, the request shall not go into effect until it is reviewed by the
legislative finance committee at a public hearing held within thirty-five calendar days of
receipt of the proposed budget adjustment by the director of the legislative finance
committee or his designee. If the state fiscal year ends prior to the date scheduled for a
hearing, the request shall go into effect on the last day of the fiscal year.

C. If within ten days of receipt of a budget adjustment request the director of the
legislative finance committee or his designee indicates that no objection will be
forthcoming, the proposed budget adjustment request may be implemented
immediately. If no public hearing is held within the required thirty-five days, the request
may be implemented.



History: 1978 Comp., 8§ 6-3-25, enacted by Laws 1992, ch. 2, § 3; 2000, ch. 30, § 1.
ANNOTATIONS

The 2000 amendment, effective May 17, 2000, inserted "disaster assistance funds and
emergency response funds" near the beginning of Subsection A, and inserted "of the
legislative finance committee or his designee" at the end of the first sentence in
Subsection B.

ARTICLE 3A
Accountability in Government

6-3A-1. Short title.

Sections 1 through 8 [Chapter 6, Article 3A NMSA 1978] of this act may be cited as
the "Accountability in Government Act".

History: Laws 1999, ch. 5, 8 1 and 1999, ch. 15, § 1.
ANNOTATIONS

Compiler's notes. — Laws 1999, ch. 5, 8§ 1 and Laws 1999, ch. 15, 8§ 1, both effective
June 18, 1999, enacted identical versions of this section. The section was set out as
enacted by Laws 1999, ch. 15, § 1. See 12-1-8 NMSA 1978.

6-3A-2. Findings and purpose.
A. The legislature finds that agencies should:

(2) be granted sufficient statutory authority and flexibility to use their
resources in the best possible way in order to better serve the citizens of New Mexico
through the efficient delivery of services and products and the effective administration of
governmental programs;

(2) be held accountable for the services and products they deliver in
accordance with clearly defined missions, goals and objectives;

3) develop performance measures for evaluating performance and assessing
progress in achieving goals and objectives, and those measures should be integrated
into the planning and budgeting process and maintained on an ongoing basis;

(4) have incentives to deliver services and products in the most efficient and
effective manner and, if appropriate, recommend the restructuring of ineffective
programs or the elimination of unnecessary programs;



(5) have their performance in achieving desired outputs and outcomes and in
efficiently operating programs measured and evaluated in an effort to improve program
coordination, eliminate duplicate programs or activities and provide better information to
the governor, the legislature and the public; and

(6) strive to keep the citizens of this state informed of the public benefits
derived from the delivery of agency services and products and of the progress agencies
are making with regard to improving performance.

B. The purpose of the Accountability in Government Act is to provide for more cost-
effective and responsive government services by using the state budget process and
defined outputs, outcomes and performance measures to annually evaluate the
performance of state government programs.

History: Laws 1999, ch. 5, § 2; 1999, ch. 15, § 2; 2004, ch. 39, § 2.
ANNOTATIONS

The 2004 amendment, effective May 19, 2004, reenacted this section without
amendments.

6-3A-3. Definitions.
As used in the Accountability in Government Act:

A. "agency" means a branch, department, institution, board, bureau, commission,
district or committee of the state;

B. "approved program" means a program included in an approved list of programs
issued by the division pursuant to Section 6-3A-4 NMSA 1978;

C. "baseline data" means the current level of a program's performance measures
established pursuant to guidelines established by the division in consultation with the
committee;

D. "committee" means the legislative finance committee;

E. "division" means the state budget division of the department of finance and
administration;

F. "outcome" means the measurement of the actual impact or public benefit of a
program;

G. "output" means the measure of the volume of work completed or the level of
actual services or products delivered by a program,;



H. "performance-based program budget" means a budget that identifies a total
allowed expenditure for a program and includes performance measures, performance
standards and program evaluations;

I. "performance measure" means a quantitative or qualitative indicator used to
assess the output or outcome of an approved program;

J. "performance target" means the expected level of performance of a program's
performance measures; and

K. "program” means a set of activities undertaken in accordance with a plan of
action organized to realize identifiable goals and objectives based on legislative
authorization.

History: Laws 1999, ch. 5, § 3; 1999, ch. 15, § 3; 2004, ch. 39, § 3.
ANNOTATIONS
The 2004 amendment, effective May 19, 2004, added new Subsection G, redesignated

former Subsections G and H as Subsections H and I, deleted former Subsection I,
added Subsection J and redesignated former Subsection J as Subsection K.

6-3A-4. Program identification.

A. Prior to July 15 of each year, each agency shall submit to the division and the
committee proposed changes to its current program structure. The division, in
consultation with the committee and the agency, shall review the requested changes,
make any necessary revisions and issue approval or disapproval within thirty days of
receipt. The division shall send a copy of its approval or disapproval to the committee.

B. The program list submitted by the agency shall be accompanied by:

(1) the constitutional or statutory direction and authority for each program;

(2) identification of the users of each program;

(3) the purpose of each program or the benefit derived by the users of the
program; and

(4) other financial information as required by the division in consultation with
the committee.

History: Laws 1999, ch. 5, § 4; 1999, ch. 15, § 4; 2004, ch. 39, § 4.

ANNOTATIONS



The 2004 amendment, effective May 19, 2004, rewrote Subsection A to change May 1
to July 15, deleted "that is required to submit a performance-based budget request in
the subsequent fiscal year", added "and the committee" after "the division", added
"proposed changes to its current program structure” and changed "the approved list" to
"its approval or disapproval”.

6-3A-5. Performance measures.

A. Prior to June 15 of each year, the division, in consultation with the committee,
shall develop instructions for the development of performance measures for evaluating
approved programs.

B. Prior to July 15 of each year, each agency shall submit to the division and the
committee proposed changes in its performance measures. The agency shall identify
the outputs produced by each program, the outcomes resulting from each program and
baseline data associated with each performance measure. The division, in consultation
with the committee and the agency, shall review the proposed changes, make
necessary revisions and issue its approval or disapproval within thirty days of receipt.
The division shall send a copy of its approval or disapproval to the committee.

History: Laws 1999, ch. 5, § 5; 1999, ch. 15, § 5; 2004, ch. 39, § 5.

ANNOTATIONS
The 2004 amendment, effective June 19, 2004, in Subsection A, changed "June 1" to
"July 15"; in Subsection B, changed "July 1" to "July 15", deleted "that is required to
submit a performance-based budget request in the subsequent fiscal year", added "and

the committee" after "the division", added "proposed changes to its current program
structure”, and changed "the approved list" to "its approval or disapproval”.

6-3A-6. Schedule for submission of performance-based program
budget requests.

No later than September 1 of each year, agencies shall submit performance-based
program budget requests for the subsequent fiscal year to the division and to the
committee.

History: Laws 1999, ch. 5, § 6; 1999, ch. 15, § 6; 2004, ch. 39, § 6.
ANNOTATIONS

The 2004 amendment, effective May 19, 2004, deleted the first sentence of Subsection
A, deleted obsolete language in Subsection A and deleted Subsection B.

6-3A-7. Performance-based program budget requests.



A. The division, in consultation with the committee, shall develop instructions for
those agencies required to submit performance-based program budget requests. The
instructions shall be sent to the agencies on or before June 15 of each year and shall be
in addition to any other forms required by Section 6-3-18 NMSA 1978. The instructions
shall require that performance-based program budget requests contain the following:

(1) asummary of each approved program, including a justification for the
program;

(2)  for each approved program, an evaluation of the agency's progress in
meeting the performance targets. The evaluation shall be developed as prescribed in
the budget instructions;

(3) for each approved program, the outputs, outcomes, baseline data,
performance measures and historic and proposed performance targets;

(4) if a performance audit has been conducted on an approved program
during either the present or any of the immediately preceding two fiscal years, any
responses that the agency may have to the audit and any actions that the agency has
taken as a result of the audit; and

(5) any other information that the division believes may be useful to the
division or the legislature in developing a budget for the agency.

B. On or before September 1 of each year, each agency shall submit a
performance-based program budget request to the division and the committee in the
form and manner prescribed in the budget instructions. Budget requests submitted
pursuant to this section shall be in lieu of those required by Section 6-3-19 NMSA 1978.
History: Laws 1999, ch. 5, § 7; 1999, ch. 15, § 7; 2004, ch. 39, § 7.

ANNOTATIONS
The 2004 amendment, effective May 19, 2004, amended Subsection A to change July

1 to June 15 and to change in Paragraph (3) "standards" to "targets" and amended
Subsection B to change "required to" to "shall" and to delete "shall submit the request"”.

6-3A-8. Performance-based program budgets.

A. For each agency, the governor's proposed budget submitted pursuant to Section
6-3-21 NMSA 1978 and the committee's budget recommendation pursuant to Section 2-
5-4 NMSA 1978 shall contain:

Q) a budget recommendation for each approved program;



(2) a summary, including the outputs and outcomes, of each approved
program;

(3) performance measures and performance targets for each approved
program;

(4) an evaluation of the performance of each approved program; and
(5) any other criteria deemed relevant by the governor or the committee.

B. For each agency, the governor's proposed budget submitted pursuant to Section
6-3-21 NMSA 1978 and the committee's budget recommendation pursuant to Section 2-
5-4 NMSA 1978 may contain recommendations regarding incentives or disincentives for
agency performance. Incentives or disincentives may apply to all or part of an agency
and may apply to any or all of an agency's approved programs.

C. Pursuant to Section 6-3-7 NMSA 1978, the division shall prescribe forms and
approve operating budgets for agencies funded by performance-based program
budgets; however, the division shall not take any action that hinders an agency from
operating under a performance-based appropriation or that is otherwise inconsistent
with the purposes of the Accountability in Government Act. Notwithstanding the
provisions of Sections 6-3-23 through 6-3-25 NMSA 1978, and absent specific
authorization in the general appropriation act or other act of the legislature, no funds
may be transferred either into or out of a performance-based program budget.

D. Each agency shall develop, in consultation with the division, a plan for monitoring
and reviewing the agency's programs to ensure that performance data are maintained
and supported by agency records.

History: Laws 1999, ch. 5, § 8; 1999, ch. 15, § 8; 2004, ch. 39, § 8.
ANNOTATIONS

The 2004 amendment, effective May 19, 2004, amended Subsection A to delete
“required to submit a performance-based program budget request” and to change in
Paragraph (3) "standards" to "targets”, amended Subsection B to delete "required to
submit a performance-based program budget request" and amended Subsection D to
delete before "agency" "No later than July 1 of the year in which a state agency begins
operating under a performance-based program budget, the" and to insert in its place
"Each".

6-3A-9. Quarterly reporting.

A. The division, in consultation with the committee, shall select agencies and
specify performance measures for those agencies that shall be reported on a quarterly
basis.



B. Quarterly reports shall compare actual performance for the report period with
targeted performance and shall be filed with the division and committee within thirty
days of the end of a reporting period.

History: Laws 2004, ch. 39, § 9.
ANNOTATIONS

Effective dates. — Laws 2004, ch. 39 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, 8 23, was effective May 19, 2004, 90 days after
adjournment of the legislature.

ARTICLE 4
State Funds and Capital Programs

6-4-1. Capital programs; preparation; duties.

A. The department of finance and administration and the general services
department shall jointly prepare, amend and maintain a four-year program of major
state capital improvement projects recommended to be undertaken by the state or to be
undertaken with state aid or under state regulation. The program shall classify projects
with respect to urgency and need for realization, and it shall recommend a time
sequence for construction. The program shall also contain the contract price or
estimated cost of each project and it shall indicate probable operating and maintenance
costs and probable revenues, if any, as well as existing sources of funds or the need for
additional sources of funds for the construction and operation of each project.

B. Heads of departments and other agencies of the state shall transmit to the
department of finance and administration on July 1 of each year a statement of all
capital projects proposed for the ensuing four years for review and recommendation to
the governor with respect to inclusion in the capital program of the state.

History: 1953 Comp., 8 11-1-37, enacted by Laws 1975, ch. 282, § 3; 1983, ch. 301, 8
10.

ANNOTATIONS
Cross references. — For capital program fund, see 15-3B-16 NMSA 1978.
6-4-2. [General fund created.]
There is created a fund to be known as the "general fund" to which the state

treasurer shall credit all revenues not otherwise allocated by law. Expenditures from this
fund shall be made only in accordance with appropriations authorized by the legislature.



History: 1953 Comp., § 11-2-3.1, enacted by Laws 1957, ch. 7, § 1.
ANNOTATIONS

Cross references. — For the Short-Term Cash Management Act, see Chapter 6,
Article 12A NMSA 1978.

For distribution of vehicle fees, see 66-6-23 NMSA 1978.

Erroneous crediting of federal money to general fund may be corrected. — The
crediting of $677.35, which, by virtue of federal law, was really federal and not state
money, to the general fund instead of to the vocational rehabilitation account was a
clerical error which could be corrected without violation of N.M. Const., art. IV, § 30 or of
this section. 1964 Op. Att'y Gen. No. 64-04.

6-4-2.1. General fund operating reserve created; authorizing
expenditures.

A. There is hereby created within the general fund the "general fund operating
reserve". Notwithstanding any other provision of law to the contrary, there shall be
deposited to the general fund operating reserve cash balances in the fund existing
pursuant to Laws 1966, Chapter 66, Section 16; Laws 1968, Chapter 71, Section 13;
Laws 1970, Chapter 89, Section 4; Laws 1971, Chapter 327, Section 6; Laws 1972,
Chapter 98, Section 6; Laws 1973, Chapter 403, Section 6; Laws 1974 (S.S.), Chapter
3, Section 6; Laws 1975 (S.S.), Chapter 17, Section 6; Laws 1976, Chapter 58, Section
7; Laws 1979, Chapter 404, Section 7; Laws 1981, Chapter 38, Section 7; Laws 1983,
Chapter 46, Section 8; Laws 1984 (S.S.), Chapter 7, Section 7; and Laws 1986,
Chapter 116, Section 1.

B. The general fund operating reserve may be expended only upon specific
authorization by the legislature in an amount authorized by the legislature and only in
the event general fund revenues and balances, including all other transfers to the
general fund authorized by law, are insufficient to meet the level of appropriations
authorized.

History: 1978 Comp., 8§ 6-4-2.1, enacted by Laws 1987, ch. 184, § 1.
ANNOTATIONS

Compiler's notes. — All of the session laws referred to in the second sentence in
Subsection A are uncodified provisions, relating mainly to fiscal matters.

Laws 2007, ch. 100, 8 1, effective June 15, 2007, provided for the closure of the
department of finance and administration revolving loan fund once all loans outstanding
July 30, 2007 have been paid, prohibited loans after June 30, 2007, and reverted the
fund balance to the general fund.



6-4-2.2. General fund tax stabilization reserve.
A. There is created within the general fund the "tax stabilization reserve".

B. The balance of the tax stabilization reserve shall be those funds directed to it by
law and such other funds as the legislature may appropriate from time to time to the
reserve.

C. Except as otherwise provided in Subsection D of this section, any balance of the
tax stabilization reserve may be:

(1) appropriated only by a two-thirds majority vote of both houses of the
legislature following receipt by the legislature of a declaration of the governor that such
an appropriation is necessary for the public peace, health and safety; or

(2)  expended by the governor only:

(a) pursuant to an appropriation made by a two-thirds majority vote of both
houses of the legislature specifying the amount of the appropriation and the purpose of
the expenditure; and

(b) if the governor declares that the expenditure is necessary for the public
peace, health and safety.

D. In the event that the general fund revenues, including all transfers to the general
fund authorized by law, are projected by the governor to be insufficient either to meet
the level of appropriations authorized by law from the general fund for the current fiscal
year or to meet the level of appropriations recommended in the budget and
appropriations bill submitted in accordance with Section 6-3-21 NMSA 1978 for the next
fiscal year, the balance in the tax stabilization reserve may be appropriated by the
legislature up to the amount of the projected insufficiency for either or both fiscal years.

History: 1978 Comp., 8§ 6-4-2.2, enacted by Laws 1987, ch. 264, § 3; 1987, ch. 347, §
3; 1989, ch. 324, § 1; 2002, ch. 109, § 1.

ANNOTATIONS

The 2002 amendment, effective May 15, 2002, added Subsection C(2) and substituted
"6-3-21" for "6-3-11.1" in Subsection D.

The 1989 amendment, effective April 7, 1989, in Subsection A, deleted "hereby"
preceding "created" and, in Subsection B, deleted the former second sentence which
read "Earnings on balances in the tax stabilization reserve are appropriated to the tax
stabilization reserve".

6-4-2.3. Appropriation contingency fund.



There is created within the general fund the "appropriation contingency fund”.

A. The appropriation contingency fund may be expended only upon specific
authorization by the legislature or as provided in Sections 6-7-1 through 6-7-3 NMSA
1978 in the event there is no surplus of unappropriated money in the general fund and
in the amount authorized by the legislature.

B. Notwithstanding Section 6-4-4 NMSA 1978, for the seventy-ninth fiscal year, if
the revenues of the general fund exceed the total appropriations from the general fund,
the excess revenue shall be transferred to the appropriation contingency fund.

C. Five million dollars ($5,000,000) is transferred from the operating reserve fund to
the public school state-support reserve fund in the eightieth fiscal year.

D. If revenues and transfers to the general fund, excluding transfers to the operating
reserve, appropriation contingency fund and public school state-support reserve, as of
the end of the seventy-ninth fiscal year, are not sufficient to meet appropriations, the
governor, with state board of finance approval, may transfer at the end of that year the
amount necessary to meet the year's obligations from the unencumbered balance
remaining in the general fund operating reserve in a total not to exceed sixty million
dollars ($60,000,000).

History: Laws 1991, ch. 10, § 7.

ANNOTATIONS
6-4-2.4. Repealed.

ANNOTATIONS

Repeals. — Laws 2000, ch. 27, 8 7, repealed 6-4-2.4 NMSA 1978, as enacted by Laws
1996 (1st S.S.), ch. 3, 8 1, relating to the creation and use of the risk reserve account,
effective March 6, 2000. For provisions of former section, see the 1999 NMSA 1978 on
NMONESOURCE.COM.

6-4-2.5. New Mexico recovery and reinvestment fund.
A. The legislature finds that:

Q) the state is not eligible for an increase to the federal medical assistance
percentage provided in Subsection (b) or (c) of Section 5001 of the federal American
Recovery and Reinvestment Act of 2009 if any amounts attributable, directly or
indirectly, to the increase are deposited or credited into any reserve or rainy day fund of
the state;



(2) in order to ensure compliance with this requirement, it is desirable to set
up a fund separate and apart from the state's general fund to capture unexpended fiscal
year 2009, 2010 or 2011 general fund appropriations attributable to an increase to the
federal medical assistance percentage provided in Subsection (b) or (c) of Section 5001
of the federal American Recovery and Reinvestment Act of 2009;

(3) the separate fund will also enable the state to clearly account to the
federal government regarding earnings and expenditures on unexpended fiscal year
2009, 2010 or 2011 general fund appropriations attributable to an increase to the
federal medical assistance percentage provided in Subsection (b) or (c) of Section 5001
of the federal American Recovery and Reinvestment Act of 2009; and

4) in the period of time during which the fund will be available for
expenditure, the fund will be used to stabilize the state's budget in the event of revenue
shortfalls and to fund the state's share of the medicaid program, thereby preserving jobs
and minimizing reductions in essential services, both of which are stated purposes of
the federal American Recovery and Reinvestment Act of 2009.

B. The "New Mexico recovery and reinvestment fund" is created in the state
treasury. The fund shall consist of money that is credited to the fund pursuant to
Subsection C of this section, reversions to the fund of the unexpended balances of
appropriations from the fund, appropriations made to the fund and investment income
credited to the fund. Money in the fund shall not revert to any other state fund at the end
of any fiscal year and shall not be expended for any purpose except as provided in this
section. Income from investment of the fund shall be credited to the fund.

C. Notwithstanding the reversion provisions of general appropriation acts or other
laws, at the end of fiscal year 2009, fiscal year 2010 and fiscal year 2011, the
unexpended balance of a general fund appropriation shall be credited to the New
Mexico recovery and reinvestment fund if the secretary of finance and administration, in
consultation with the director of the legislative finance committee, determines that the
unexpended balance is attributable to an increase in the federal medical assistance
percentage provided in Subsection (b) or (c) of Section 5001 of the federal American
Recovery and Reinvestment Act of 2009.

D. If revenue and transfers to the general fund at the end of fiscal year 2009, 2010
or 2011 are not sufficient to meet general fund appropriations, the governor, with state
board of finance approval, may transfer to the general fund from the unappropriated
balance of the New Mexico recovery and reinvestment fund an amount up to the
amount of the insufficiency.

E. Except as provided in Subsection D of this section, the New Mexico recovery and
reinvestment fund may be appropriated by the legislature solely for medicaid expenses
in fiscal year 2010, fiscal year 2011 and the first quarter of fiscal year 2012; provided
that any balance of an appropriation from the fund not expended within the period
provided in the appropriation shall revert to the fund.



F. The unexpended balance of the New Mexico recovery and reinvestment fund as
of September 30, 2011 shall be returned to the federal government, unless federal law
or regulation provides for a different disposition.

History: Laws 2009, ch. 126, § 1; 2010, ch. 61, § 1.
ANNOTATIONS

The 2010 amendment, effective March 8, 2010, in Subsection A(2), after "fiscal year
2009", added "2010 or 2011"; in Subsection A(3), after "fiscal year 2009", added "2010
or 2011"; and in Subsection C, after “fiscal year 2009", added "fiscal year 2010 and
fiscal year 2011".

6-4-3. State revenue-sharing trust fund created.

A. The "state revenue-sharing trust fund" is created. There shall be deposited in the
state revenue-sharing trust fund all money allotted to the state government pursuant to
the State and Local Fiscal Assistance Act of 1972 as may be amended from time to
time.

B. Money deposited in the fund shall be expended only upon appropriation by the
legislature and shall be disbursed upon vouchers signed by the secretary of finance and
administration.

History: 1953 Comp., 8 11-3-7, enacted by Laws 1973, ch. 296, § 1; 1977, ch. 247, 8
122.

ANNOTATIONS

Compiler's notes. — The State and Local Fiscal Assistance Act of 1972 appeared as
31 U.S.C. § 1221 et seq., before being repealed in 1986.

6-4-4. Reservation of excess general fund revenues; appropriation
to taxpayers dividend fund.

For the seventy-seventh and subsequent fiscal years, if the revenues of the general
fund exceed the total of appropriations from the general fund, the excess revenue shall
be transferred to the operating reserve; provided that if the sum of the excess revenue
plus the balance in the operating reserve prior to the transfer is greater than eight
percent of the aggregate recurring appropriations from the general fund for the previous
fiscal year, then an amount equal to the smaller of either the amount of the excess
revenue or the difference between the sum and eight percent of the aggregate recurring
appropriations from the general fund for the previous fiscal year shall be transferred to
the tax stabilization reserve; provided further that if the total of the amount transferred to
the tax stabilization reserve pursuant to the provisions of this section plus the balance in
that reserve prior to the transfer is greater than six percent of the aggregate recurring



appropriations from the general fund for the previous fiscal year, then an amount equal
to the smaller of either the amount transferred or the difference between the total and
six percent of the aggregate recurring appropriation from the general fund for the
previous fiscal year is appropriated to the taxpayers dividend fund.

History: 1978 Comp., § 6-4-4, enacted by Laws 1987, ch. 347, § 4; 1989, ch. 71, § 1.
ANNOTATIONS

Compiler's notes. — Laws 1987, ch. 264, 8 4 and Laws 1987, ch. 347, § 4, enacted
identical sections. The section was set out as enacted by Laws 1987, ch. 347. See 12-
1-8 NMSA 1978.

6-4-5. Taxpayers dividend fund; created; purpose.
A. There is created hereby in the state treasury the "taxpayers dividend fund".

B. The balance of the taxpayers dividend fund shall be those funds directed to it by
law and such other funds as the legislature may appropriate from time to time to the
fund.

C. If the balance in the taxpayers dividend fund at the end of the seventy-sixth or
any subsequent fiscal year exceeds one percent of the tax liabilities reported to the
taxation and revenue department pursuant to the Income Tax Act [Chapter 7, Article 2
NMSA 1978] during that fiscal year, then the governor shall propose to the next session
of the legislature a method for refunding the balance to the taxpayers.

D. Balances in the taxpayers dividend fund may be appropriated only for the
purpose of refunding those balances to the taxpayers.

History: 1978 Comp., 8 6-4-5, enacted by Laws 1987, ch. 347, § 5.
ANNOTATIONS

Compiler's notes. — Laws 1987, ch. 264, 8 5 and Laws 1987, ch. 347, 8 5, enacted
identical sections. The section was set out as enacted by Laws 1987, ch. 347, § 5. See
12-1-8 NMSA 1978.

6-4-6. Expenditures authorized to maintain cash flow.

For cash flow purposes all amounts that have been appropriated for general
government purposes may be used to pay current expenses and obligations of state
government regardless of the specific fund or account to which the accounting records
of the state government may show those funds or accounts allocated or appropriated.
Nothing in this section authorizes:



A. the payment of expenses or obligations of state government from any fund or
account unless it may reasonably be expected that at the end of the fiscal year the
balances in that fund or account will be fully restored; or

B. the transfer or use of the following amounts to pay current expenses or
obligations of state government unless there is a specific authorization for such a
transfer or payment in a current law other than this section:

(2) revenues deposited for credit to any permanent fund;

(2) revenues deposited and pledged for the payment of principal and interest
on any evidence of indebtedness of the state;

(3) federal revenues deposited for payment for a specific program; and

(4) anyincome from the permanent fund or from any other fund if the
expenditure or transfer of that income would violate a constitutional, enabling act or trust
provision.

History: Laws 1991, ch. 132, § 1.

6-4-7. Computer systems enhancement fund; created.

There is created in the state treasury the "computer systems enhancement fund".
The state treasurer shall deposit in the fund all amounts appropriated to the fund. The
department of finance and administration shall administer the fund for the purpose of
enhancing computer programs and systems and providing personnel support for those
systems. The department is authorized to transfer any necessary federal or other state
funds to serve as matching funds to carry out the purposes of the fund.

History: Laws 1992, ch. 112, § 2.

ANNOTATIONS
Fund transfers valid. — The fees assessed against employers and employees and
paid into the workers' compensation administration fund may be diverted to another
fund, like the computer systems enhancement fund, even though the other purposes
are not specified in the statute creating the workers' compensation administration fund.

The general rule permits the transfer to the different fund or purpose as long as the
money remains subject to legislative control. 1994 Op. Att'y Gen. No. 94-05.

6-4-8. Repealed.

ANNOTATIONS



Repeals. — Laws 2007, ch. 190, 82 repealed 6-4-8 NMSA 1978, as enacted by Laws
1993, ch. 65, § 20, relating to DWI program fund, effective June 15, 2007. For
provisions of former section, see the 2006 NMSA 1978 on NMONESOURCE.COM.

Compiler's notes. — Laws 2007, ch. 190, § 1, effective June 15, 2007, appropriated
the balance of the DWI program fund as of July 1, 2007 to the department of finance
and administration for expenditure in fiscal years 2008 and 2009 for enforcement of
laws related to driving while intoxicated and a study of DWI-drug courts.

6-4-9. Tobacco settlement permanent fund; investment;
distribution.

A. The "tobacco settlement permanent fund" is created in the state treasury. The
fund shall consist of money distributed to the state pursuant to the master settlement
agreement entered into between tobacco product manufacturers and various states,
including New Mexico, and executed November 23, 1998 or any money released to the
state from a qualified escrow fund or otherwise paid to the state as authorized by
Sections 6-4-12 and 6-4-13 NMSA 1978, enacted pursuant to the master settlement
agreement or as otherwise authorized by law. Money in the fund shall be invested by
the state investment officer in accordance with the limitations in Article 12, Section 7 of
the constitution of New Mexico. Income from investment of the fund shall be credited to
the fund. Money in the fund shall not be expended for any purpose, except as provided
in this section.

B. Infiscal year 2007 and in each fiscal year thereafter, an annual distribution shall
be made from the tobacco settlement permanent fund to the tobacco settlement
program fund of an amount equal to fifty percent of the total amount of money
distributed to the tobacco settlement permanent fund in that fiscal year until that amount
is less than an amount equal to four and seven-tenths percent of the average of the
year-end market values of the tobacco settlement permanent fund for the immediately
preceding five calendar years. Thereafter, the amount of the annual distribution shall be
four and seven-tenths percent of the average of the year-end market values of the
tobacco settlement permanent fund for the immediately preceding five calendar years.
In the event that the actual amount distributed to the tobacco settlement program fund
in a fiscal year is insufficient to meet appropriations from that fund for that fiscal year,
the secretary of finance and administration shall proportionately reduce each
appropriation accordingly.

C. In addition to the distribution made pursuant to Subsection B of this section, in
fiscal years 2009 through 2013, the remaining fifty percent of the total amount of money
distributed to the tobacco settlement permanent fund in that fiscal year shall be
distributed from the tobacco settlement permanent fund to the tobacco settlement
program fund.

D. In addition to the distribution made pursuant to Subsections B and E of this
section, in fiscal year 2014, twenty-five percent of the total amount of money distributed



pursuant to the master settlement agreement to the tobacco settlement permanent fund
in that fiscal year shall be distributed from the tobacco settlement permanent fund to the
lottery tuition fund.

E. In addition to the distribution made pursuant to Subsections B and D of this
section, in fiscal year 2014, twenty-five percent of the total amount of money distributed
to the tobacco settlement permanent fund in that fiscal year shall be distributed from the
tobacco settlement permanent fund to the tobacco settlement program fund for
appropriation for direct services provided by early childhood care and education
programs administered by the children, youth and families department.

F. The tobacco settlement permanent fund shall be considered a reserve fund of
the state and, as a reserve fund, may be expended in the event that general fund
balances, including all authorized revenues and transfers to the general fund and
balances in the general fund operating reserve, the appropriation contingency fund and
the tax stabilization reserve, will not meet the level of appropriations authorized from the
general fund for a fiscal year. In that event, in order to avoid an unconstitutional deficit,
the legislature may authorize a transfer from the tobacco settlement permanent fund to
the general fund but only in an amount necessary to meet general fund appropriations.

History: Laws 1999, ch. 207, § 1; 2000 (2nd S.S.), ch. 9, § 1; 2003, ch. 312, § 1; 2009,
ch. 3, 8 5; 2010, ch. 49, 8 1; 2011, ch. 3, 8 1; 2011, ch. 167, 8 1; 2013, ch. 228, § 1.

ANNOTATIONS

The 2013 amendment, effective July 1, 2013, increased distributions to the lottery
tuition fund; made a distribution from the tobacco settlement permanent fund to the
lottery tuition fund; made a distribution from the tobacco settlement permanent fund to
the tobacco settlement program fund for appropriation for early childhood care and
education programs administered by the children, youth and families department; in
Subsection A, in the second sentence, after "master settlement agreement”, added "or
as otherwise authorized by law"; deleted former Subsection B, which made a
distribution from the tobacco settlement permanent fund to the general fund; and added
Subsections D and E.

Appropriations. — Laws 2013, ch. 228, § 2, effective July 1, 2013, provided:

A. Nine million seven hundred fifty thousand dollars ($9,750,000) is appropriated
from the tobacco settlement program fund to the children, youth and families
department for direct services provided by early childhood care and education programs
that the department administers for expenditure in fiscal year 2014 to be allocated as
follows:

(1)  two million dollars ($2,000,000) for reimbursement of licensed child care
providers that the department has determined meet one of the top three levels of a
tiered quality rating and improvement system that includes educational components;



(2) five million seven hundred fifty thousand dollars ($5,750,000) for pre-
kindergarten; and

(3) two million dollars ($2,000,000) for home visiting programs.

B. Any unexpended or unencumbered balance remaining at the end of fiscal year
2014 shall revert to the tobacco settlement program fund.

The 2010 amendment, effective May 19, 2010, in Subsection D, after "fiscal year
2009", deleted "and in" and after "fiscal year 2010", added "and fiscal year 2011".

The 2009 amendment, effective February 6, 2009, added Subsection D.

The 2003 amendment, effective June 20, 2003, substituted "except as provided in this
section” for "but an annual distribution shall be made to the tobacco settlement program
fund in accordance with Subsection B of this section” at the end of Subsection A;
deleted "On July 1 of fiscal year 2001 and on July 1 of" at the beginning of former
Subsection B; added present Subsection B; added the Subsection C designation and in
present Subsection C, added "In fiscal year 2007 and in" at the beginning, substituted
"that" for "the immediately preceding" following "permanent fund in", added the last
sentence; and added Subsection D.

The 2000 amendment, effective April 12, 2000, inserted "distribution™ in the section
heading; in Subsection A, inserted "any money released to the state", substituted "or
otherwise paid the state as authorized by the model statute, Sections 6-4-12 and 6-4-13
NMSA 1978" for "authorized by a qualifying state statute", inserted "Income from
investment of the fund shall be credited to the fund”, and rewrote the last sentence; and
added Subsection B.

6-4-10. Tobacco settlement program fund created; purpose.

A. The "tobacco settlement program fund” is created in the state treasury and shall
consist of distributions made to the fund from the tobacco settlement permanent fund.
Income from investment of the tobacco settlement program fund shall be credited to the
fund. Beginning in fiscal year 2002, money in the tobacco settlement program fund may
be appropriated by the legislature for any of the purposes specified in Subsection B of
this section and after receiving the recommendations of the tobacco settlement revenue
oversight committee. Balances in the tobacco settlement program fund at the end of any
fiscal year shall remain in the fund.

B. Money may be appropriated from the tobacco settlement program fund for health
and educational purposes, including:

Q) support of additional public school programs, including extracurricular and
after-school programs designed to involve students in athletic, academic, musical,
cultural, civic, mentoring and similar types of activities;



(2) any health or health care program or service for prevention or treatment of
disease or illness;

(3) basic and applied research conducted by higher educational institutions or
state agencies addressing the impact of smoking or other behavior on health and
disease;

4) public health programs and needs; and

(5) tobacco use cessation and prevention programs, including statewide
public information, education and media campaigns.

History: Laws 1999, ch. 207, § 2; 2000 (2nd S.S.), ch. 9, 8§ 2.
ANNOTATIONS

Repeals. — Laws 2009, ch. 3, 8 12 repealed Laws 2008, ch. 50, § 1, relating to tobacco
settlement program fund appropriations, effective February 6, 2009.

The 2000 amendment, effective April 12, 2000, changed the "tobacco settlement
income fund" to the "tobacco settlement program fund" in the section heading and in the
beginning of Subsections A and B; in Subsection A, substituted "distributions" for
"appropriations”, added the second sentence, inserted "Beginning in fiscal year 2002"
and "and after receiving the recommendations of the tobacco settlement revenue
oversight committee" in the third sentence and added the fourth sentence; and inserted
"statewide" in Subsection B(5).

6-4-11. Tobacco settlement distributions to state; transfer to
tobacco settlement permanent fund.

The state treasurer shall deposit in the tobacco settlement permanent fund all
amounts distributed to the state pursuant to the master settlement agreement entered
into between tobacco product manufacturers and various states, including New Mexico,
and executed November 23, 1998 or any money released to the state from a qualified
escrow fund or otherwise paid to the state as authorized under the model state statute,
Sections 6-4-12 and 6-4-13 NMSA 1978, enacted pursuant to the master settlement
agreement.

History: Laws 1999, ch. 207, § 3; 2000 (2nd S.S.), ch. 9, 8§ 3.

ANNOTATIONS
The 2000 amendment, effective April 12, 2000, inserted "any money released to the
state" preceding "1998" and substituted "or otherwise paid to the state as authorized

under the model state statute, Sections 6-4-12 and 6-4-13 NMSA 1978" for "authorized
by a qualifying state statute".



6-4-12. Definitions.
As used in Sections 6-4-12 and 6-4-13 NMSA 1978:

A. "adjusted for inflation” means increased in accordance with the formula for
inflation adjustment set forth in Exhibit C to the master settlement agreement;

B. "affiliate" means a person who directly or indirectly owns or controls, is owned or
controlled by, or is under common ownership or control with, another person. Solely for
purposes of this definition, the terms "owns", "is owned" and "ownership" mean
ownership of an equity interest, or the equivalent thereof, of ten percent or more, and
the term "person” means an individual, partnership, committee, association, corporation
or any other organization or group of persons;

C. "allocable share" means Allocable Share as that term is defined in the master
settlement agreement;

D. "cigarette" means any product that contains nicotine, is intended to be burned or
heated under ordinary conditions of use, and consists of or contains:

(1) any roll of tobacco wrapped in paper or in any substance not containing
tobacco;

(2)  tobacco, in any form, that is functional in the product, which, because of its
appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely
to be offered to, or purchased by, consumers as a cigarette; or

(3) any roll of tobacco wrapped in any substance containing tobacco which,
because of its appearance, the type of tobacco used in the filler, or its packaging and
labeling, is likely to be offered to, or purchased by, consumers as a cigarette described
in Paragraph (1) of this subsection. The term "cigarette" includes "roll-your-own" (i.e.,
any tobacco which, because of its appearance, type, packaging, or labeling is suitable
for use and likely to be offered to, or purchased by, consumers as tobacco for making
cigarettes). For purposes of this definition of "cigarette”, 0.09 ounces of "roll-your-own"
tobacco shall constitute one individual "cigarette";

E. "master settlement agreement" means the settlement agreement (and related
documents) entered into on November 23, 1998 by the state and leading United States
tobacco product manufacturers;

F. "qualified escrow fund" means an escrow arrangement with a federally or state
chartered financial institution having no affiliation with any tobacco product
manufacturer and having assets of at least one billion dollars ($1,000,000,000) where
such arrangement requires that such financial institution hold the escrowed funds'
principal for the benefit of releasing parties and prohibits the tobacco product
manufacturer placing the funds into escrow from using, accessing or directing the use of



the funds' principal except as consistent with Subsection B of Section 6-4-13 NMSA
1978;

G. "released claims" means Released Claims as that term is defined in the master
settlement agreement;

H. "releasing parties" means Releasing Parties as that term is defined in the master
settlement agreement;

l. "tobacco product manufacturer" means an entity that after the date of enactment
of this act directly (and not exclusively through any affiliate):

(2) manufactures cigarettes anywhere that such manufacturer intends to be
sold in the United States, including cigarettes intended to be sold in the United States
through an importer (except where such importer is an original participating
manufacturer (as that term is defined in the master settlement agreement) that will be
responsible for the payments under the master settlement agreement with respect to
such cigarettes as a result of the provisions of subsection [[((mm) of the master
settlement agreement and that pays the taxes specified in subsection 1l(z) of the master
settlement agreement, and provided that the manufacturer of such cigarettes does not
market or advertise such cigarettes in the United States);

(2) is the first purchaser anywhere for resale in the United States of cigarettes
manufactured anywhere that the manufacturer does not intend to be sold in the United
States; or

(3) becomes a successor of an entity described in Paragraph (1) or (2) of this
subsection.

The term "tobacco product manufacturer” shall not include an affiliate of a tobacco
product manufacturer unless such affiliate itself falls within Paragraph (1), (2) or (3) of
this subsection; and

J. "units sold" means the number of individual cigarettes sold in the state by the
applicable tobacco product manufacturer (whether directly or through a distributor,
retailer or similar intermediary or intermediaries) during the year in question, as
measured by excise taxes collected, ounces of "roll-your-own" tobacco sold and sales
of products bearing tax-exempt stamps on packs or "roll-your-own" tobacco containers.
The secretary of taxation and revenue shall promulgate such rules as are necessary to
ascertain the amount of state excise tax paid on the cigarettes of such tobacco product
manufacturer for each year.

History: Laws 1999, ch. 208, § 1; 2009, ch. 197, § 1.

ANNOTATIONS



The 2009 amendment, effective July 1, 2009, changed the reference of the act to
Sections 6-4-12 and 6-4-13 NMSA 1978; in Subsection D(3), changed the reference
from "clause (1) of this definition" to "Paragraph (1) of this subsection”; and in
Subsection J, after "excise taxes collected"”, deleted "by the state on packs (or "roll-your-
own" tobacco containers) bearing the excise tax stamp of the state" and added "ounces
of "roll-your-own" tobacco sold and sales of products bearing tax-exempt stamps on
packs or "roll-your-own" tobacco containers".

6-4-13. Requirements. [Contingent repeal.]

A. Any tobacco product manufacturer selling cigarettes to consumers within the
state (whether directly or through a distributor, retailer or similar intermediary or
intermediaries) after the date of enactment of this act shall do one of the following:

(1) become a participating manufacturer (as that term is defined in section
[1(jj) of the master settlement agreement) and generally perform its financial obligations
under the master settlement agreement; or

(2) place into a qualified escrow fund by April 15 of the year following the year
in question the following amounts (as such amounts are adjusted for inflation):

(a) 1999: $.0094241 per unit sold after the date of enactment of this act;
(b) 2000: $.0104712 per unit sold;

(c) for each of 2001 and 2002: $.0136125 per unit sold;

(d) for each of 2003 through 2006: $.0167539 per unit sold; and

(e) for each of 2007 and each year thereafter: $.0188482 per unit sold.

B. A tobacco product manufacturer that places funds into escrow pursuant to
Paragraph (2) of Subsection A of this section shall receive the interest or other
appreciation on such funds as earned. Such funds themselves shall be released from
escrow only under the following circumstances:

(1) to pay a judgment or settlement on any released claim brought against
such tobacco product manufacturer by the state or any releasing party located or
residing in the state. Funds shall be released from escrow under this paragraph:

(a) in the order in which they were placed into escrow; and

(b) only to the extent and at the time necessary to make payments required
under such judgment or settlement;



(2)  to the extent that a tobacco product manufacturer establishes that the
amount it was required to place into escrow on account of units sold in the state in a
particular year was greater than the master settlement agreement payments, as
determined pursuant to section IX(i) of that agreement, including after final
determination of all adjustments, that such manufacturer would have been required to
make an account of such units sold had it been a participating manufacturer, the excess
shall be released from escrow and revert back to such tobacco product manufacturer; or

(3)  tothe extent not released from escrow under Paragraphs (1) or (2) of this
subsection, funds shall be released from escrow and revert back to such tobacco
product manufacturer twenty-five years after the date on which they were placed into
escrow.

C. Each tobacco product manufacturer that elects to place funds into escrow
pursuant to Paragraph (2) of Subsection A of this section shall annually certify to the
attorney general that it is in compliance with Paragraph (2) of Subsection A of this
section and Subsection B of this section. The attorney general may bring a civil action
on behalf of the state against any tobacco product manufacturer that fails to place into
escrow the funds required under Paragraph (2) of Subsection A of this section and
Subsection B of this section. Any tobacco product manufacturer that fails in any year to
place into escrow the funds required under Paragraph (2) of Subsection A of this
section and Subsection B of this section shall:

(1)  be required within fifteen days to place such funds into escrow as shall
bring it into compliance with Paragraph (2) of Subsection A of this section and
Subsection B of this section. The court, upon a finding of a violation of Paragraph (2) of
Subsection A of this section or Subsection B of this section, may impose a civil penalty
to be paid to the state general fund in an amount not to exceed five percent of the
amount improperly withheld from escrow per day of the violation and in a total amount
not to exceed one hundred percent of the original amount improperly withheld from
escrow;

(2) inthe case of a knowing violation, be required within fifteen days to place
such funds into escrow as shall bring it into compliance with Paragraph (2) of
Subsection A of this section and Subsection B of this section. The court, upon a finding
of a knowing violation of Paragraph (2) of Subsection A of this section or Subsection B
of this section, may impose a civil penalty to be paid to the state general fund in an
amount not to exceed fifteen percent of the amount improperly withheld from escrow per
day of the violation and in a total amount not to exceed three hundred percent of the
original amount improperly withheld from escrow; and

3) in the case of a second knowing violation, be prohibited from selling
cigarettes to consumers within the state (whether directly or through a distributor,
retailer or similar intermediary) for a period not to exceed two years.



Each failure to make an annual deposit required under Paragraph (2) of Subsection
A of this section shall constitute a separate violation.

History: Laws 1999, ch. 208, § 2; 2004, ch. 90, § 1.
ANNOTATIONS

Contingent repeal. — See 6-4-13.1 NMSA 1978 for the contingent repeal of Section 6-
4-13B(2) NMSA 1978.

The 2004 amendment, effective May 19, 2004, amended Paragraph (2) of Subsection
B by deleting "in a particular year was greater than the state's allocable share of the
total payments that such manufacturer would have been required to make in that year
under the master settlement agreement (as determined pursuant to section 1X(i)(2) of
the master settlement agreement, and before any of the adjustments or offsets
described in section IX(i)(3) of that agreement other than the inflation adjustment)” and
inserting in its place: "on account of units sold in the state in a particular year was
greater than the master settlement agreement payments, as determined pursuant to
section IX(i) of that agreement, including after final determination of all adjustments, that
such manufacturer would have been required to make an account of such units sold".

Arbitration of diligent enforcement. — The Master Settlement Agreement with
tobacco products manufacturers requires that the state submit the issue of its diligent
enforcement of its qualifying statute to arbitration before a single, nationwide arbitration
panel. State of N.M. ex rel. King v. Am. Tobacco Co., Inc., 2008-NMCA-142, 145 N.M.
134,194 P.3d 749.

6-4-13.1. Severability.

If the 2004 amendment to Paragraph (2) of Subsection B of Section 6-4-13 NMSA
1978 is held by a court of competent jurisdiction to be unconstitutional, then Paragraph
(2) of Subsection B of Section 6-4-13 NMSA 1978 shall be deemed to be repealed in its
entirety. If Subsection B of Section 6-4-13 NMSA 1978 is thereafter held by a court of
competent jurisdiction to be unconstitutional, then the 2004 amendment shall be
deemed repealed and Paragraph (2) of Subsection B of Section 6-4-13 NMSA 1978
shall be restored as if no such amendment had been made. Neither a holding of
unconstitutionality nor the repeal of Paragraph (2) of Subsection B of Section 6-4-13
NMSA 1978 shall affect, impair or invalidate any other portion of Sections 6-4-12 and 6-
4-13 NMSA 1978, or the application of such sections to any other person or
circumstance, and such remaining portions of Sections 6-4-12 and 6-4-13 NMSA 1978
shall at all times continue in full force and effect.

History: Laws 2004, ch. 90, § 2.

ANNOTATIONS



Effective dates. — Laws 2004, ch. 90 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, was effective May 19, 2004, 90 days after
adjournment of the legislature.

6-4-14. Short title.

Sections 6-4-14 through 6-4-24 NMSA 1978 may be cited as the "Tobacco Escrow
Fund Act".

History: Laws 2003, ch. 114, § 1; 2009, ch. 197, § 2.
ANNOTATIONS

The 2009 amendment, effective July 1, 2009, changed the reference of the act to
Sections 6-4-14 through 6-4-24 NMSA 1978.

6-4-15. Findings and purpose.

The legislature finds that violations of Section 6-4-13 NMSA 1978 threaten the
integrity of the master settlement agreement and that enacting procedural requirements
will safeguard the agreement and aid in its enforcement.

History: Laws 2003, ch. 114, § 2.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 114, § 12 contained an emergency clause and
was approved April 2, 2003.

6-4-16. Definitions.

As used in the Tobacco Escrow Fund Act:

A. "brand family" means all styles of cigarettes sold under the same trademark and
differentiated from one another by means of additional modifiers such as "menthol”,
"lights”, "kings" and "100s", and includes the use of a brand name, trademark, logo,
symbol, motto, selling message, recognizable pattern of colors or other indicia similar to
or identifiable with a previously known brand of cigarettes;

B. "cigarette” means "cigarette" as defined in Subsection D of Section 6-4-12 NMSA
1978;

C. "department" means the taxation and revenue department;

D. "directory” means a listing of tobacco product manufacturers and brand families
that is developed, maintained and published by the attorney general;



E. "distributor" means a person required to affix stamps on cigarette packages
pursuant to Section 7-12-5 NMSA 1978 or required to pay excise tax imposed on
cigarettes pursuant to Section 7-12A-3 NMSA 1978. "Distributor" does not include a
retailer of cigarette packages upon which stamps were already affixed when the
packages were received by that retailer;

F. "master settlement agreement" means the settlement agreement and related
documents entered into on November 23, 1998 by the state and leading United States
tobacco product manufacturers;

G. "nonparticipating manufacturer" means a tobacco product manufacturer that is
not a participating manufacturer;

H. "participating manufacturer" means a tobacco product manufacturer that is a
"participating manufacturer” as defined in Section Il(jj) of the master settlement
agreement and subsequent amendments to that section;

l. "qualified escrow fund" means "qualified escrow fund" as defined in Subsection F
of Section 6-4-12 NMSA 1978;

J. "secretary" means the secretary of taxation and revenue;

K. "tobacco product manufacturer" means "tobacco product manufacturer” as
defined in Subsection | of Section 6-4-12 NMSA 1978; and

L. "units sold" means "units sold" as defined in Subsection J of Section 6-4-12
NMSA 1978.

History: Laws 2003, ch. 114, § 3.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 114, § 12 contained an emergency clause and
was approved April 2, 2003.

6-4-17. Certification by tobacco product manufacturer.

A. No later than April 30 of each year, a tobacco product manufacturer whose
cigarettes are sold in this state, whether directly or through a distributor, retailer or
similar intermediary, shal