CHAPTER 59A
Insurance Code

ARTICLE 1
Insurance Code

59A-1-1. Short title.

Chapter 59A NMSA 1978 [except for 59A-30A-1 to 59A-30A-18 NMSA 1978, and
59A-42A-1 to 59A-42A-9 NMSA 1978] shall be known and may be cited as the New
Mexico Insurance Code and, in this chapter, may also be referred to as the "Insurance
Code".

History: 1978 Comp., 8 59A-1-1, enacted by Laws 1993, ch. 320, § 1.
ANNOTATIONS

Repeals and reenactments. — Laws 1993, ch. 320, § 1 repealed former 59A-1-1
NMSA 1978, as enacted by Laws 1984, ch. 127, § 1, and enacted a new section,
effective June 18, 1993.

Compiler’s notes. — Laws 1984, ch. 127, § 994, provided that any laws of New
Mexico remaining in force after the effective date of the act (January 1, 1985) and which
refer to provisions repealed in Section 997 of the act (primarily provisions in Chapter 59
NMSA 1978 are repealed) shall be deemed to refer to those provisions of the act which
are substantially the same as the repealed provisions. For provisions in Chapter 59A
NMSA 1978 comparable to former provisions in Chapter 59 NMSA 1978, see the Table
of Corresponding Sections in Appendix A following Chapter 59.

Laws 1984, ch. 127, § 996, provided that the various article numbers and titles, the
descriptive headings, subheadings and catchlines immediately preceding texts of or in
individual sections do not constitute part of the act and are included only for purpose of
convenient reference.

Laws 1993, ch. 320, § 1 repealed and reenacted this section, making all of the extant
provisions of Chapter 59A NMSA 1978 part of the Insurance Code. Subsequent
additions to Chapter 59A have also been additions to the Insurance Code, except for
59A-17A-1 to 59A-17A-10 NMSA 1978, as enacted by Laws 2005, Chapter 275, 59A-
30A-1 to 59A-30A-18 NMSA 1978 as enacted by Laws 1999, Chapter 60, and 59A-42A-
1 to 59A-42A-9 NMSA 1978 as enacted by Laws 1997, Chapter 107. Definitions in the
Insurance Code are not applicable to those sections excluded from the scope of the
code.



Law reviews. — For comment, "Survey of New Mexico Law: Insurance Law," see 15
N.M.L. Rev. 327 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Scope of provision in liability policy
issued to municipal corporation or similar governmental body limiting coverage to
injuries arising out of construction, maintenance or repair work, 30 A.L.R.5th 699.
Construction and application of pre-emption exemption, under Employee Retirement
Income Security Act (29 USCS § 1001 et seq.), for state laws regulating insurance,
banking, or securities (29 USCS § 1144(b)(2)), 87 A.L.R. Fed. 797.

Exemption or immunity from federal antitrust liability under McCarran-Ferguson Act (15

USCS 88 1011-1013) and state action and Noerr-Pennington doctrines for business of
insurance and persons engaged in it, 116 A.L.R. Fed. 163.

59A-1-2. Definitions.

Unless context otherwise requires, words and terms defined in this article and
elsewhere in the Insurance Code shall for the purposes of the Insurance Code have the
meaning there ascribed.

History: Laws 1984, ch. 127, § 2.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-1-3. "Insurance Code".
"Insurance Code" means the New Mexico Insurance Code.
History: Laws 1984, ch. 127, 8§ 3.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-1-4. Repealed.
ANNOTATIONS

Repeals. — Laws 2013, ch. 74, § 40 repealed 59A-1-4 NMSA 1978, as enacted by
Laws 1984, ch. 127, 8 4, relating to the public regulation commission, effective March



29, 2013. For provisions of former section, see the 2012 NMSA 1978 on
NMONESOURCE.COM.

59A-1-5. "Insurance".

"Insurance" is a contract whereby one undertakes to pay or indemnify another as to
loss from certain specified contingencies or perils, or to pay or grant a specified amount
or determinable benefit in connection with ascertainable risk contingencies, or to act as
surety.

History: Laws 1984, ch. 127, § 5.
ANNOTATIONS

Compiler's notes. — The annotations appearing below were abstracted from attorney
general opinions decided under former 59-1-1 NMSA 1978 which defined "insurance"
as "any form of insurance, bond or indemnity contract, the issuance of which is legal in
the state of New Mexico."

Contract to defend and indemnify was an insurance contract. — Where defendant's
insured sued defendant and plaintiff; defendant agreed to defend and indemnify plaintiff
without any further elaboration or condition, the principal object and purpose of the
agreement was the defense and indemnification of plaintiff and the agreement was an
insurance contract. Guest v. Allstate Ins. Co., 2010-NMSC-047, 149 N.M. 74, 244 P.3d
342, aff'g in part and rev'g in part 2009-NMCA-037, 145 N.M. 797, 205 P.3d 844.

Indemnification contract. — Where an insured sued the insured’s insurer and the
insurer’s attorney for claims that arose out of the handling of the insured’s uninsured
motorist claim and the insurer agreed to defend and indemnity the attorney in the
insured’s suit, the contract was not a contract of insurance, because the contract to
defend and indemnify the attorney shifted the risk of litigation to the insurer and did not
involve distribution, or sharing, of the risk among others. Guest v. Allstate Ins. Co.,
2009-NMCA-037, 145 N.M. 797, 205 P.3d 844, aff'd in part and rev'd in part, 2010-
NMSC-047, 149 N.M. 74, 244 P.3d 342.

Term "insurance" not restrictive. — Definition of "insurance" appears to express an
intent that the term not be restrictive. 1971 Op. Att'y Gen. No. 71-82; 1978 Op. Att'y
Gen. No. 78-20.

Test for insurance. — Test as to whether certain business constitutes insurance is
whether the certificate of membership or other contract issued constitutes a contract of
insurance or indemnity. 1933-34 Op. Att'y Gen. No. 33-569.

Contract of insurance must be for security against risk of loss, which risk, originally
resting with the insured, be shifted and assumed by the insurer, and the risk must be



covered by a general fund consisting of deposits made by persons having similar
contractual arrangements with the insurer. 1971 Op. Att'y Gen. No. 71-82.

Indemnification required for insurance. — If a contract is for services and not
indemnification, then it is not an insurance transaction. 1971 Op. Att'y Gen. No. 71-82.

Third-party indemnification. — Indemnification under an insurance contract does not
necessarily have to be made directly to the insured. 1971 Op. Att'y Gen. No. 71-82.

Service contracts constitute a form of insurance. 1978 Op. Att'y Gen. No. 78-20.

Variable annuities not insurance. — Variable annuities are subject to regulation by
the commissioner of securities rather than by the superintendent of insurance,
inasmuch as they are not "insurance" within the meaning of this section, but rather are
"securities". 1959-60 Op. Att'y Gen. No. 60-137.

Prepaid medical fees. — Agreement between individual and physician for personal
services in return for certain monthly payments involved prepayment of medical fees
and not insurance. 1957-58 Op. Att'y Gen. No. 57-29.

Furnishing of ambulance service not insurance. — Furnishing of ambulance service
by association which sells memberships to the public entiting members to free
ambulance service from any contract operator in event of sickness or injury does not
amount to the doing of an insurance business, as it does not assume as its primary
purpose a risk, hazard or peril but merely constitutes a contract to furnish services.
1959-60 Op. Att'y Gen. No. 60-58.

Setting up of contract to indemnify the public for loss suffered by reason of necessity to
utilize ambulance services was insurance. 1953-54 Op. Atty's Gen. No. 54-5990.

Where a person operating an ambulance proposes to offer ambulance service to the
general public pursuant to an agreement which in substance recites that in
consideration of $15.00 the ambulance service will be provided to and from a named
hospital within a 25 mile radius for a period of one year to the subscribers of such
agreement, such an arrangement is not insurance so as to be amenable to regulation
under the insurance laws of New Mexico. 1961-62 Op. Att'y Gen. No. 61-30.

Automobile club services as insurance. — Various services furnished members by
an automobile club, including furnishing of bond, attorney fees for defense or collection
of damages, reward for return of stolen vehicle, protection against lost credit cards,
emergency road service and reimbursement for expenses due to automobile disability,
constituted practice of insurance. 1971 Op. Att'y Gen. No. 71-82.

Law reviews. — For note, "Nonprofit Health Care Corporations Are Not Insurance
Providers," see 10 N.M.L. Rev. 481 (1980).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance § 1.

Undertaking to defend suit or furnish legal services in certain future contingencies as
insurance, 71 A.L.R. 695.

What constitutes insurance, 119 A.L.R. 1241.
Doctrine of unconscionability as applied to insurance contracts, 86 A.L.R.3d 862.
Prepaid legal services plans, 93 A.L.R.3d 199.

44 C.J.S. Insurance § 1 et seq.

59A-1-6. Repealed.

ANNOTATIONS
Repeals. — Laws 1998, ch. 108, § 81 repealed 59A-1-6 NMSA 1978, as enacted by
Laws 1984, ch. 127, § 6, relating to the definition of "insurance board" effective January

1, 1999. For provisions of former section, see the 1997 NMSA 1978 on
NMONESOURCE.COM.

59A-1-7. Insurance department.

"Insurance department”, "insurance division" or "division" means the office of
superintendent of insurance.

History: Laws 1984, ch. 127, § 7; 1998, ch. 108, § 32; 2013, ch. 74, 8 8.
ANNOTATIONS

The 2013 amendment, effective March 29, 2013, changed the definition to mean the

office of superintendent of insurance; after "means the", added "office of superintendent

of"; and after "insurance", deleted "division of the commission".

The 1998 amendment, effective January 1, 1999, rewrote this section, which read
"Insurance department' means the department of insurance of the corporation division.

59A-1-8. "Insurer"; "authorized insurer".

A. "Insurer” includes every person engaged as principal and as indemnitor, surety
or contractor in the business of entering into contracts of insurance.

B. An "authorized insurer" is a [an] insurer holding a valid and subsisting certificate
of authority, issued by the superintendent, to transact insurance in this state.



History: Laws 1984, ch. 127, § 8.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

59A-1-8.1. Multiple employer welfare arrangement.

"Multiple employer welfare arrangement” means a plan for providing welfare benefits
for employees of more than one employer as defined by 29 U.S.C. Section 1002.

History: Laws 1991, ch. 125, § 2.

59A-1-9. "New Mexico".
"New Mexico" means the state of New Mexico.

History: Laws 1984, ch. 127, § 9.

59A-1-10. "Person"; "individual".

A. "Person" includes an individual, association, organization, reciprocal or Lloyds
plan insurer, partnership, firm, syndicate, trust, corporation and every legal entity.

B. An "individual" is a natural person, a human being.

History: Laws 1984, ch. 127, § 10.
59A-1-11. "State".

When used in context indicating a jurisdiction other than New Mexico, "state" means
any state, district, commonwealth, territory or possession of the United States of

America.

History: Laws 1984, ch. 127, § 11.

59A-1-12. Superintendent.

"Superintendent" means the superintendent of insurance or the superintendent's
duly authorized representative acting in official capacity.

History: Laws 1984, ch. 127, § 12; 1998, ch. 108, § 33.

ANNOTATIONS



The 1998 amendment, effective January 1, 1999, substituted "superintendant of
insurance" for "superintendent of the insurance department, as designated as such by
the corporation commission," near the middle of the section.

59A-1-13. "Transacting insurance".

In addition to other aspects of insurance operations to which the Insurance Code by
its terms applies, "transacting insurance" with respect to an insurance contract or a
business of insurance includes any of the following, by mail or otherwise or whether or
not for profit:

A. solicitation or inducement;

B. negotiation;

C. effectuation of an insurance contract;

D. transaction of matters subsequent to effectuation and arising out of such a
contract;

E. maintenance in this state of an office or personnel performing any function in
furtherance of an insurer's business of insurance; or

F. maintenance by an insurer of assets in trust in this state for the benefit, security
or protection of its policyholders or its policyholders and creditors.

History: Laws 1984, ch. 127, § 13; 1991, ch. 125, § 1.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1991 amendment, effective April 3, 1991, inserted "an insurance contract or" in the
introductory paragraph; added Subsections E and F; and made a related stylistic
change.

Self-insured employer. — An employer who was self-insured for workers'
compensation and who maintained a self-funded health indemnity plan for employees
was not engaged in the business of insurance. Kitchell v. Public Serv. Co., 1998-NMSC-
051, 126 N.M. 525, 972 P.2d 344.

59A-1-14. Compliance required.



No person shall transact a business of insurance in New Mexico, or relative to a
subject of insurance resident, located or to be performed in New Mexico or elsewhere,
without complying with the applicable provisions of the Insurance Code.

History: Laws 1984, ch. 127, § 14.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-1-15. Application of the code as to particular types of insurers,
organization or subjects.

No provision of the Insurance Code shall apply to:

A. fraternal benefit societies, as identified in Chapter 59A, Article 44 NMSA 1978,
except as stated in that article;

B. nonprofit health care plans, as identified in Chapter 59A, Article 47 NMSA 1978,
except as stated in that article;

C. health maintenance organizations, as identified in Chapter 59A, Article 46 NMSA
1978, except as stated in that article;

D. prepaid dental plans, as identified in Chapter 59A, Article 48 NMSA 1978, except
as stated in that article;

E. motor clubs, as identified in Chapter 59A, Article 50 NMSA 1978, except as
stated in that article;

F. bail bondsmen, as identified in Chapter 59A, Article 51 NMSA 1978, except as
stated in that article;

G. insurance premium finance companies, as identified in Chapter 59A, Article 45
NMSA 1978, except as stated in that article; and

H. title insurers and title insurance agents, as identified in Chapter 59A, Article 30
NMSA 1978, except as stated in that article.

History: Laws 1984, ch. 127, § 15; 1985, ch. 28, § 15.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.



Fraternal benefit society. — Where statute exempted fraternal benefit societies from
all taxes other than those on real estate and office equipment, plaintiff society, which
complied with every element in the statutory definition, was a fraternal benefit society,
notwithstanding large amount of insurance on its books, alleged discrimination among
members, alleged excessive compensation to its officers and agents or purported
writing of unauthorized policies. Modern Woodmen of Am. v. Casados, 17 F. Supp. 763
(D.N.M. 1937).

Prepaid medical fees. — Agreement between individual and physician for personal
services in return for certain monthly payments involved prepayment of medical fees
and not insurance. 1957-58 Op. Att'y Gen. No. 57-29.

Automobile club services as insurance. — Various services furnished members by
an automobile club, including furnishing of bond, attorney fees for defense or collection
of damages, reward for return of stolen vehicle, protection against lost credit cards,
emergency road service and reimbursement for expenses due to automobile disability,
constituted practice of insurance. 1971 Op. Att'y Gen. No. 71-82.

Furnishing of ambulance service not insurance. — Furnishing of ambulance service
by association which sells memberships to the public entiting members to free
ambulance service from any contract operator in event of sickness or injury does not
amount to the doing of an insurance business, as it does not assume as its primary
purpose a risk, hazard or peril but merely constitutes a contract to furnish services.
1959-60 Op. Att'y Gen. No. 60-58.

Setting up of contract to indemnify the public for loss suffered by reason of necessity to
utilize ambulance services was insurance. 1953-54 Op. Att'y Gen. No. 54-5990.

Where a person operating an ambulance proposes to offer ambulance service to the
general public pursuant to an agreement which in substance recites that in
consideration of $15.00 the ambulance service will be provided to and from a named
hospital within a 25 mile radius for a period of one year to the subscribers of such
agreement, such an arrangement is not insurance so as to be amenable to regulation
under the insurance laws of New Mexico. 1961-62 Op. Att'y Gen. No. 61-30.

Bail bond business insurance. — An individual who advertises himself as a balil
bondsman and places cash deposits in lieu of bail for accused persons, charging the
accused a fee of 10% of the amount of the cash deposit, is a recognizor for the accused
and is transacting an insurance business. 1969 Op. Att'y Gen. No. 69-93.

Law reviews. — For note, "Nonprofit Health Care Corporations Are Not Insurance
Providers," see 10 N.M.L. Rev. 481 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Prepaid legal services plans, 93
A.L.R.3d 199.



59A-1-16. Exempted from code.

In addition to organizations and businesses otherwise exempt, the Insurance Code
shall not apply to:

A. alabor organization that, incidental only to operations as a labor organization,
issues benefit certificates to members or maintains funds to assist members and their
families in times of iliness, injury or need, and is not for profit;

B. the credit union share insurance corporation, as identified in Chapter 58, Article
12 NMSA 1978, and similar corporations and funds for protection of depositors,
shareholders or creditors of financial institutions and businesses other than insurers; or

C. the risk management division of the general services department, the public
school insurance authority, the retiree health care authority and any public school
district or to insurance of public property or public risks by any agency of government
not otherwise engaged in the business of insurance, except the provisions of the Patient
Protection Act [Chapter 59A, Article 57 NMSA 1978] and Sections 59A-2-9.2 and 59A-
23E-18 NMSA 1978 shall apply to any entity required or authorized to purchase health
care benefits pursuant to the Health Care Purchasing Act [Chapter 13, Article 7 NMSA
1978].

History: Laws 1984, ch. 127, § 16; 1998, ch. 107, § 12; 2001, ch. 351, § 4.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 2001 amendment, effective June 15, 2001, in Subsection C, inserted "the public
school insurance authority, the retiree health care authority and any public school
district”, inserted "and Sections 59A-2-9.2 and 59A-23E-18 NMSA 1978" and
substituted "any entity required or authorized to purchase health care benefits pursuant
to the Health Care Purchasing Act" for "the risk management division and any managed
health care plan it offers".

The 1998 amendment, effective July 1, 1998, deleted "as" following "apply" in the
introductory language; substituted "that" for "which" near the beginning of Subsection A;
in Subsection B, substituted "Chapter 58, Article 12" for "Article 58-12"; in Subsection C,
inserted "general services" following "division of the", deleted "of finance and
administration of New Mexico" following "department” and "as" following "or", and added
the exception to the end of the subsection.

59A-1-16.1. Charitable gift annuities; exempt from regulation as
Insurance company.



A. As used in this section:

(1)  “charitable gift annuity" means a transfer of cash or other property by a
donor to a charitable organization in return for an annuity payable over one or two lives,
under which the actuarial value of the annuity is less than the value of the cash or other
property transferred and the difference in value constitutes a charitable deduction for
federal tax purposes;

(2)  "charitable organization” means an entity described in:
(a) Section 501(c)(3) of the Internal Revenue Code of 1986; or
(b) Section 170(c) of that act; and

(3) "qualified charitable gift annuity means a charitable gift annuity described
in Section 501(m)(5) and Section 514(c)(5) of that act that is issued by a charitable
organization that on the date of the annuity agreement:

(a) has either an unrestricted fund balance consisting of assets in excess of
liabilities of not less than three hundred thousand dollars ($300,000) or unencumbered
assets in its gift annuity fund of not less than three hundred thousand dollars
($300,000); and

(b) has been in continuous operation for at least three years or is a successor
or affiliate of a charitable organization that has been in continuous operation for at least
three years.

B. The issuance of a qualified charitable gift annuity does not constitute engaging in
the business of insurance in this state.

C. A charitable gift annuity issued prior to July 1, 1999 is a qualified charitable gift
annuity for purposes of this section, and the issuance of that charitable gift annuity does
not constitute engaging in the business of insurance in this state.

D. When entering into an agreement for a qualified charitable gift annuity, the
charitable organization shall disclose to the donor in writing in the annuity agreement
that a qualified charitable gift annuity is not insurance under the laws of this state and is
not subject to regulation by the insurance division or protected by a guaranty
association affiliated with the division. The disclosure shall be in a separate paragraph
in a print size no smaller than that employed generally in the annuity agreement.

E. A charitable organization that issues qualified charitable gift annuities shall notify
the insurance division in writing by the later of October 1, 1999 or the date on which it
enters into the organization's first qualified charitable gift annuity agreement. The notice
shall:



Q) be signed by an officer or director of the charitable organization;
(2) identify the charitable organization; and

(3) certify that the organization is a charitable organization and the annuities
issued by the organization are qualified charitable gift annuities. The charitable
organization shall not be required to provide additional information to the division except
as provided in Subsection F of this section.

F. The failure of a charitable organization to comply with the notice requirements
provided in Subsections D and E of this section does not prevent a charitable gift
annuity that otherwise meets the requirements of this section from constituting a
qualified charitable gift annuity; provided, however, that the superintendent may enforce
performance of those requirements by sending a letter by certified mail, return receipt
requested, demanding that the charitable organization comply with the notice
requirements provided in Subsections D and E of this section.

G. The issuance of a qualified charitable gift annuity does not constitute a violation
of the Unfair Practices Act [Chapter 57, Article 12 NMSA 1978].

History: Laws 1999, ch. 34, § 1.

ANNOTATIONS
Effective dates. — Laws 1999, ch. 34, § 2 makes the act effective on July 1, 1999.
Cross references. — For Sections 170(c), 501(c) and (m), and 514(c) of the Internal

Revenue Code of 1986, see 26 U.S.C. 88 170(c), 501(c) and (m), and 514(c),
respectively.

59A-1-17. Particular provisions prevail.

Provisions of the Insurance Code relative to a particular kind of insurance or type of
insurer or particular matter shall prevail over provisions relating to insurance in general
or insurers in general or to such matter in general.

History: Laws 1984, ch. 127, § 17.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-1-18. General penalty.



A. Unless the same is defined as a felony under any other law of this state or
punishment therefor classifies it otherwise, every violation of the Insurance Code is a
petty misdemeanor punishable by a fine not to exceed five hundred dollars ($500).

B. Where other monetary penalty is not expressly provided for, an administrative
penalty may be assessed for violations of the Insurance Code. The administrative
penalty shall be not over five thousand dollars ($5,000) for each violation, except that if
the violation is to be found willful and intentional, the penalty may be up to ten thousand
dollars ($10,000) for each violation. Every administrative penalty shall be imposed by
written order of the superintendent made after hearing held as provided in Chapter 59A,
Article 4 NMSA 1978.

C. A monetary penalty imposed may be additional to any applicable suspension,
revocation or denial of a license or certificate of authority.

D. In addition to the authority of the insurance department to bring an action to
recover statutory fines and assessments, the insurance department may bring civil
actions for penalties in sums not to exceed the criminal fine for each violation of the
Insurance Code, in lieu of criminal prosecution.

E. The penalties contained in Subsections A through D of this section shall be in
addition to any other penalty provided by law.

History: Laws 1984, ch. 127, § 18; 1987, ch. 259, § 1; 1989, ch. 145, § 1.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

ARTICLE 2
Office of Superintendent of Insurance

59A-2-1. Office of superintendent of insurance.

A. The office of superintendent of insurance, created as of July 1, 2013 by Article
11, Section 20 of the constitution of New Mexico, is an adjunct agency pursuant to
Section 9-1-6 NMSA 1978.

B. All powers relating to state supervision of insurance, insurance rates and rate
practices, together with collection of insurance licenses, taxes or fees, and all records
pertaining to such supervision are under control of the office of superintendent of
insurance.

History: Laws 1984, ch. 127, § 19; 1998, ch. 108, § 34; 2013, ch. 74, § 9.



ANNOTATIONS

The 2013 amendment, effective March 29, 2013, created the office of superintendent
of insurance; in the title, added "Office of superintendent of", and after "insurance”,
deleted "division created"; in Subsection A, at the beginning of the sentence, deleted
"insurance division is created within the commission” and added the remainder of the
sentence; in Subsection B, after "under control of the", deleted "commission through the
division" and added "office of superintendent of insurance”.

Temporary provisions. — Laws 2013, ch. 74, 8 38 provided that on March 29, 2013,
all:

A. staff positions and all money, appropriations, records, furniture, equipment,
supplies and other property belonging to the insurance division of the public regulation
commission are transferred to the office of superintendent of insurance;

B. existing contracts, agreements and other obligations in effect for the insurance
division of the public regulation commission shall be binding on the office of
superintendent of insurance;

C. pending cases, legal actions, appeals and other legal proceedings and all
pending administrative proceedings that involve the insurance division of the public
regulation commission shall be unaffected and shall continue in the name of the office
of superintendent of insurance;

D. rules, orders and other official acts of the insurance division of the public
regulation commission shall continue in effect until amended, replaced or repealed by
the office of superintendent of insurance; and

E. references in law, rules, orders and other official acts to the insurance
department or the insurance division of the public regulation commission shall be
deemed to be references to the office of superintendent of insurance.

The 1998 amendment, effective January 1, 1999, substituted "Division Created" for
"Department continued division of powers" in the section heading; in Subsection A,
deleted "department of" preceding "insurance" near the beginning, substituted "division
is created" for "is continued" near the middle and deleted "corporation" preceding
"commission” at the end; and in Subsection B, inserted "insurance rates and rate
practices" preceding "supervision of insurance," near the beginning, substituted "are" for
"shall continue to be and remain” near the middle, deleted "corporation” following
"commission through" near the middle, and substituted "the division" for "its insurance
department; except, that all powers relating to state control and supervision of insurance
rates and rate practices, as provided for in Article 17 of the Insurance Code, and all
records pertaining thereto shall continue to be and remain under exclusive control of the
state insurance board" at the end.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 8§88 18, 51, 56.

44 C.J.S. Insurance 8 15 et seq.

59A-2-2. Superintendent; appointment; term; compensation;
removal.

A. The position of superintendent of insurance shall be the chief officer of the office
of superintendent of insurance.

B. The superintendent shall be appointed by the insurance nominating committee.

C. The superintendent shall serve for a term of four years, except that the initial
term beginning July 1, 2013 shall end on December 31, 2015. If the position of
superintendent becomes vacant, the successor shall serve for the remainder of the term
vacated. An incumbent superintendent may apply to the insurance nominating
committee for appointment to additional terms.

D. The superintendent's annual compensation shall be established by the legislature
in an appropriations act and shall be no lower than that of the lowest-compensated
cabinet secretary and no higher than that of the highest-compensated cabinet secretary.

E. The superintendent shall not be removed except for incompetence, willful neglect
of duty or malfeasance in office. The insurance nominating committee may remove the
superintendent after first providing the superintendent with notice and a hearing.

History: Laws 1984, ch. 127, § 20; 1998, ch. 108, § 35; 2013, ch. 74, § 10.
ANNOTATIONS

The 2013 amendment, effective March 29, 2013, provided for the term of office,
compensation, and removal of the superintendent of insurance; in the title, added "term;
compensation”; in Subsection A, at the beginning of the sentence, added "position of",
after "chief officer of the", added "office of superintendent of", and after "insurance",
deleted "division"; in Subsection B, after "appointed”, deleted "and may be removed for
cause at any time", and after "by the", deleted "commission" and added "insurance
nominating committee”; and added Subsections C through E.

The 1998 amendment, effective January 1, 1999, substituted "division" for

"department" in the first sentence, and deleted "corporation” preceding "commission" in
the second sentence.

59A-2-2.1. Insurance nominating committee.

A. The "insurance nominating committee" is created and consists of nine members,
including:



(1) four members who are selected by the New Mexico legislative council as
follows:

(a) two members who shall represent the interests of the insurance industry;

(b) two members who shall represent the interests of insurance consumers
and who have experience advocating on behalf of consumers or the public interest on
insurance issues. These consumer members shall not be employed by or on behalf of
or have a contract with an employer that is regulated by the office of superintendent of
insurance; and

(c) no more than two of the four members shall be from the same political
party;

(2)  four members who are selected by the governor as follows:
(a) two members who shall represent the interests of the insurance industry;

(b) two members who shall represent the interests of insurance consumers
and who have experience advocating on behalf of consumers or the public interest on
insurance issues. These consumer members shall not be employed by or on behalf of
or have a contract with an employer that is regulated by the office of superintendent of
insurance; and

(c) no more than two of the four members shall be from the same political
party; and

(3)  aninth member who shall be chair of the committee and who shall be
selected by a majority vote of the other eight members; provided that the member shall:

(a) not be a candidate for the position of superintendent of insurance; and

(b) be either a former New Mexico superintendent of insurance or another
person with extensive knowledge of insurance regulation in New Mexico, but does not
have, nor have a spouse or child who has, any direct financial interest in an insurer,
insurance agency or insurance transaction except as a policyholder or a claimant under
a policy or as an owner of less than one percent of the shares of an insurer that is a
publicly traded corporation.

B. A committee member shall:
Q) be a resident of New Mexico;

(2)  serve a four-year term; except that a member of the first committee
appointed shall serve for a term that ends on June 30, 2015; and



3) serve without compensation, but shall be reimbursed for expenses
incurred in pursuit of the member's duties on the committee pursuant to the Per Diem
and Mileage Act [10-8-1 through 10-8-8 NMSA 1978].

C. The committee and individual members shall be subject to the Governmental
Conduct Act [Chapter 10, Article 16 NMSA 1978], the Inspection of Public Records Act
[Chapter 14, Article 2 NMSA 1978], the Financial Disclosure Act [10-16A-1 to 10-16A-8
NMSA 1978] and the Open Meetings Act [Chapter 10, Article 15 NMSA 1978].

D. A regular session of the committee shall convene ninety days prior to the date of
the initial term of the superintendent and thereafter ninety days prior to the date on
which the term of a superintendent ends and shall conclude on the date that the initial
superintendent or next superintendent takes office. The committee shall select a
superintendent within sixty days of convening.

E. Upon the occurrence of a vacancy in the superintendent position, the committee
shall convene within thirty days of the date of the beginning of the vacancy for a special
session and shall appoint a successor to fill the remainder of the superintendent's term
within sixty days of convening.

F. If a position on the committee becomes vacant during a term, a successor shall
be selected in the same manner as the original appointment for that position and shall
serve for the remainder of the term of the position vacated.

G. The committee shall actively solicit, accept and evaluate applications from
gualified individuals for the position of superintendent and may require an applicant to
submit any information it deems relevant to the consideration of the individual's
application.

H. The committee shall select the applicant that, in the committee's judgment, is
best qualified to serve as superintendent.

I. A majority vote of all members of the committee in favor of an applicant is
required for that applicant to be appointed superintendent.

History: Laws 2013, ch. 74, § 15.
ANNOTATIONS

Emergency clauses. — Laws 2013, ch. 74, 8§ 41 contained an emergency clause and
was approved March 29, 2013.

Temporary provisions. — Laws 2013, ch. 74, 8§ 39, effective March 29, 2013,
provided:



A. Within fifteen days of the effective date of this act, if it is adopted with an
emergency clause, or as soon as practicable otherwise, the governor and the New
Mexico legislative council shall appoint their members to the insurance nominating
committee.

B. The insurance nominating committee shall pursue its duties on a foreshortened
schedule as necessary to select a superintendent of insurance by July 1, 2013.

59A-2-3. Superintendent; qualifications and bond.
The superintendent shall:
A. have been a resident of New Mexico for at least one year before appointment;

B. be bonded as provided in the Surety Bond Act [10-2-13 through 10-2-16 NMSA
1978]; and

C. not have, nor have a spouse or child who has, any direct financial interest in an
insurer, insurance agency or insurance transaction except as a policyholder or a
claimant under a policy or as an owner of less than one percent of the shares of an
insurer that is a publicly traded corporation.

History: Laws 1984, ch. 127, § 21; 2013, ch. 74, § 11.
ANNOTATIONS

The 2013 amendment, effective March 29, 2013, provided qualifications for the
superintendent of insurance; in Subsection A, after "for at least", deleted "three (3)
years" and added "one year" and deleted "The superintendent shall"; and added
Subsection C.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Personal liability of public officials or
their bonds for permitting insurance companies to engage or continue in business
without complying with statutory requirements, 131 A.L.R. 275.

59A-2-4. Staff.

The superintendent:

A. may hire employees and prescribe their duties and qualifications and fix their
compensation pursuant to the Personnel Act [Chapter 10, Article 9 NMSA 1978]; and

B. shall designate an employee of the office of superintendent of insurance as chief
deputy superintendent, who shall be acting superintendent when the superintendent
position is vacant or the superintendent is unable to perform the duties of that office
because of mental or physical disability.



History: Laws 1984, ch. 127, § 22; 1993, ch. 320, § 2; 1998, ch. 108, § 36; 2013, ch. 74,
§12.

ANNOTATIONS

The 2013 amendment, effective March 29, 2013, provided for staff of the
superintendent of insurance; in the introductory sentence, at the beginning of the
sentence, deleted "With the chief of staff’'s approval”; in Subsection A, after "may",
added the reminder of the sentence; in Subsection B, at the beginning of the sentence,
added "shall", after "employee of the", added "office of superintendent of", after
"insurance", deleted "division”, after "when the", deleted "office of", and after "when the
superintendent”, deleted "position".

The 1998 amendment, effective January 1, 1999, deleted the Subsection A

designation, substituted "chief of staff's" for "corporation commission's" near the
beginning and deleted Subsections B through D.

The 1993 amendment, effective June 18, 1993, added Subsection D.
59A-2-5, 59A-2-6. Repealed.
ANNOTATIONS
Repeals. — Laws 1998, ch. 108, § 81 repealed 59A-2-5 and 59A-2-6 NMSA 1978, as
enacted by Laws 1984, ch. 127, 8§ 23 and 24, relating to conflicts of interest of, and

prohibiting gratuities to, the superintendent of insurance, effective January 1, 1999. For
provisions of former sections, see the 1997 NMSA 1978 on NMONESOURCE.COM.

59A-2-7. Delegation of powers.

A. The superintendent may delegate to his deputy, assistant or examiner the
exercise or discharge in the superintendent's name of any power, duty or function,
whether ministerial, discretionary or of whatever character, vested in or imposed upon
or to be performed by the superintendent.

B. The official act of any such individual acting in the superintendent's name and by
his authority shall be deemed an official act of the superintendent.

History: Laws 1984, ch. 127, § 25.
59A-2-8. General powers and duties of superintendent.

The superintendent shall:

A. organize and manage the office of superintendent of insurance and direct and
supervise all its activities;



B. execute the duties imposed upon the superintendent by the Insurance Code;

C. enforce those provisions of the Insurance Code that are administered by the
superintendent;

D. have the powers and authority expressly conferred by or reasonably implied from
the provisions of the Insurance Code;

E. conduct such examinations and investigations of insurance matters, in addition to
those expressly authorized, as the superintendent may deem proper upon reasonable
and probable cause to determine whether a person has violated a provision of the
Insurance Code or to secure information useful in the lawful enforcement or
administration of the provision;

F. have the power to sue or be sued;

G. have the power to make, enter into and enforce all contracts, agreements and
other instruments necessary, convenient or desirable in the exercise of the
superintendent's powers and functions and for the purposes of the Insurance Code;

H. prepare an annual budget for the office of superintendent of insurance;

I. have the right to require performance bonds of employees as the superintendent
deems necessary pursuant to the Surety Bond Act [10-2-13 through 10-2-16 NMSA
1978]. The office of superintendent of insurance shall pay the cost of required bonds;

J. comply with the provisions of the Administrative Procedures Act; and

K. have such additional powers and duties as may be provided by other laws of this
state.

History: Laws 1984, ch. 127, § 26; 2013, ch. 74, § 13.
ANNOTATIONS

The 2013 amendment, effective March 29, 2013, provided for the powers and duties of
the superintendent of insurance; in Subparagraph A, after "manage the", added "office
of superintendent of" and after "insurance", deleted "department"”; in Subsections B, C
and E, deleted "him" or "he" and added "the superintendent”; and added Subsections F
through J.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Approval of form of policy, limits of
powers of insurance commissioner as to, 135 A.L.R. 745.

44 C.J.S. Insurance 8 15 et seq.



59A-2-8.1. Producer licensing; national producer registry; fees
collected.

The division may contract with a nongovernmental entity, including the national
association of insurance commissioners or its affiliates or subsidiaries, to perform
ministerial functions related to licensure of producers. Fees collected shall be remitted
to the division on a schedule approved by the superintendent. The division may adopt
by rule any uniform standards and procedures necessary to participate in a national
producer registry.

History: Laws 2001, ch. 297, § 9.
ANNOTATIONS

Effective dates. — Laws 2001, ch. 297 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, was effective June 15, 2001, 90 days after
adjournment of the legislature.

59A-2-9. Rules and regulations; promulgation; violation.

A. The superintendent, after a hearing thereon, may make reasonable rules and
regulations necessary for or as an aid to administration or effectuation of any provision
of the Insurance Code administered by the superintendent, and from time to time
withdraw, modify or amend any such rule or regulation.

B. No such rule or regulation shall extend, modify or conflict with any such provision
or other laws of New Mexico.

C. The superintendent shall file all new rules, amendments of rules or repeals of
rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] not
later than the submittal deadline for publication in the New Mexico register on or before
the effective date of any such rule, amendment or repeal.

D. Willful violation of any such rule or regulation shall subject the violator to such
penalty as may be applicable under the Insurance Code for violation of the provision to
which the rule or regulation relates; but no penalty shall apply to any act done or omitted
in good faith in conformity with any such rule or regulation, notwithstanding that the rule
or regulation may, after such act or omission, be amended or rescinded or determined
by judicial or other authority to be invalid for any reason.

History: Laws 1984, ch. 127, § 27; 1997, ch. 121, § 1.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.



The 1997 amendment, effective June 20, 1997, rewrote Subsection C and made a
stylistic change in Subsection D.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 51 to 54.

44 C.J.S. Insurance 8 15 et seq.

59A-2-9.1. Regulations; leased employees.
The superintendent shall adopt and promulgate regulations:
A. for defining temporary and leased employees;
B. for rating temporary and leased employees;
C. to ensure that employers utilize accurate employee classifications;

D. to prevent employers from reducing their experience modifiers through various
employee-leasing schemes;

E. to establish and enforce penalties for any violations of these regulations; and
F. which shall be reported to the first session of the fortieth legislature.

History: Laws 1990 (2nd S.S.), ch. 2, § 108.
59A-2-9.2. Recompiled.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 202, 8 15 recompiled former 59A-2-9.2 NMSA
1978, concerning health plan requirements, as 59A-16-21.1 NMSA 1978, effective June
20, 2003.

59A-2-9.3. Superintendent authorized and directed to promulgate
privacy rules.

The superintendent is authorized to and shall promulgate rules to reasonably protect
the privacy of insurance consumers' nonpublic personal information, including personal
health and financial information. Rules promulgated pursuant to this section shall meet
any applicable federal requirements for protecting nonpublic personal information of
insured persons from improper access or disclosure.

History: Laws 2001, ch. 202, § 1.



ANNOTATIONS

Effective dates. — Laws 2001, ch. 202 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, was effective June 15, 2001, 90 days after
adjournment of the legislature.

59A-2-9.4. Superintendent of insurance; additional powers.

The superintendent of insurance shall promulgate rules to define minimum coverage
for smoking cessation treatment.

History: Laws 2003, ch. 337, § 6.
ANNOTATIONS

Effective dates. — Laws 2003, ch. 337 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, § 23, was effective June 20, 2003, 90 days after
adjournment of the legislature.

Applicability. — Laws 2003, ch. 337 § 7, effective June 20, 2003, made the provisions
of the act apply on and after July 1, 2003.

59A-2-9.5. Superintendent of insurance; duties.

The superintendent of insurance shall adopt rules pursuant to the health care
providers licensing and credentialing task force recommendations to ensure that third-
party payer credentialing requirements facilitate New Mexico providers' ability to satisfy
all credentialing requirements, including those by a national committee on quality
assurance, as efficiently as possible. Rules adopted shall require primary credential
verification no more frequently than every three years and shall be scheduled to
coincide with national accrediting organizations and hospital and managed care
organizations' credentialing requirements.

History: Laws 2003, ch. 235, § 3; 1978 Comp. § 8-8-9.2, recompiled by Laws 2007, ch.
282, § 14.

ANNOTATIONS

Recompilations. — Laws 2007, ch. 282, § 14, effective June 15, 2007, recompiled
former 8-8-9.2 NMSA 1978 as part of the New Mexico Insurance Code.

Temporary provisions. — Laws 2003, ch. 235 § 1, effective June 30, 2003, provided:
"The legislature finds that licensed professionals in New Mexico, particularly those in the
health care field are severely burdened by multiple layers of mandatory credentialing
obligations, costing them, their patients and third-party payers needless expense and
wasted time. Further, the legislature notes that New Mexico's health care licensure



provisions may be contributing to harmful delays in access to health care throughout the
state, particularly in areas with acute professional shortages. The legislature believes
that efforts begun pursuant to House Joint Memorial 61 of the second session of the
forty-fifth legislature and the continued cooperation among respective licensing boards,
the regulation and licensing department, various statewide professional associations
and societies, insurers and national accrediting and standard setting organizations will
produce a system satisfactory to all concerned while maintaining the primary goal of
ensuring the health and safety of New Mexico residents."

59A-2-9.6. Health insurance cooperative; rulemaking.

The superintendent shall adopt rules to govern the registration of health insurance
cooperatives, including the registration of cooperative employees, pursuant to Chapter
59A, Article 23 NMSA 1978.

History: Laws 2011, ch. 34, § 3.
ANNOTATIONS
Effective dates. — Laws 2011, ch. 34 contained no effective date provision, but,

pursuant to N.M. Const., art. IV, 8 23, was effective June 17, 2011, 90 days after the
adjournment of the legislature.

59A-2-9.7. Annual report required.

No later than December 1 of each year, the superintendent shall report to the
legislature, to the insurance nominating committee and to the governor on the activities
of the office of superintendent of insurance during the previous fiscal year.

History: Laws 2013, ch. 74, § 14.
ANNOTATIONS

Emergency clauses. — Laws 2013, ch. 74, § 41 contained an emergency clause and
was approved March 29, 2013.

59A-2-9.8. Prior authorization request form; development.

A. On or before January 1, 2014, the division shall jointly develop with the board of
pharmacy a uniform prior authorization form that, notwithstanding any other provision of
law, a prescribing practitioner in the state shall use to request prior authorization for
coverage of prescription drugs. The uniform prior authorization form shall:

(1) not exceed two pages;



(2) be made electronically available on the web site of the division and on the
web site of each health insurer, health care plan or health maintenance organization
that uses the form;

3) be developed with input received from interested parties pursuant to at
least one public meeting; and

(4) take into consideration the following:

(a) any existing prior authorization forms that the federal centers for medicare
and medicaid services or the human services department has developed; and

(b) any national standards pertaining to electronic prior authorization for
prescription drugs.

B. As used in this section, "prescribing practitioner" means a person that is licensed
or certified to prescribe and administer drugs that are subject to the New Mexico Drug,
Device and Cosmetic Act [Chapter 26, Article 1 NMSA 1978].

History: Laws 2013, ch. 170, § 2.
ANNOTATIONS
Effective dates. — Laws 2013, ch. 170 contained no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, was effective June 14, 2013, 90 days after the
adjournment of the legislature.

59A-2-10. Orders, notices in general.

A. Orders and notices of the superintendent shall be effective only when in writing
signed by him or by his authority.

B. Every order of the superintendent shall state its effective date and shall concisely
state:

(1) whatis ordered;
(2)  the grounds on which the order is based; and
(3) the provisions of the Insurance Code pursuant to which action is taken or
proposed to be taken; but failure to so designate a particular provision shall not deprive
the superintendent of the right to rely thereon.
C. Except as provided as to particular procedures, an order or notice may be given

by delivery to the person to be ordered or notified, or by mailing it, postage prepaid,
addressed to such person at [his] principal place of business or residence last of record



with the insurance department. If so mailed, the order or notice shall be deemed given
when deposited in a mail depository of the United States post office; and as to which the
affidavit of the individual who so mailed it shall be prima facie evidence that the order or
notice was given.

History: Laws 1984, ch. 127, § 28.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-2-11. Enforcement.

A. The superintendent may invoke the aid of any court of competent jurisdiction
through injunction, mandamus or other appropriate process to enjoin any existing or
threatening violation of any provision of the Insurance Code or to enforce any order
made or action taken by him in pursuance of law.

B. If the superintendent has reason to believe that any person has violated any
provision of the Insurance Code or other law applicable to insurance operations, for
which criminal prosecution in his opinion would be in order, he shall give the information
relative thereto to the attorney general or other appropriate public law enforcement
officials. The attorney general or such other law enforcement official shall promptly
institute or cause to be instituted such action or proceeding against such person as in
his opinion the information may require or justify.

C. The superintendent may enforce civil penalties provided under the Insurance
Code, and for the purpose use services of attorneys of the insurance department.

History: Laws 1984, ch. 127, § 29.
ANNOTATIONS

Cross references. — For statutory provisions relating to mandamus, see 44-2-1 NMSA
1978 et seq.

For injunctions under Rules of Civil Procedure for the District Court, see Rule 1-066
NMRA.

For the Insurance Code, see 59A-1-1 NMSA 1978 and notes thereto.

59A-2-12. Records; inspection; destruction.



A. The superintendent shall preserve in the office of superintendent of insurance
and in permanent form copies of all notices and orders given or made and of all other
papers and records relating to the business and transactions of the office and shall
hand the same over to the superintendent's successor in office.

B. Except as otherwise provided by the Insurance Code or by order of court, the
papers and records shall be open to public inspection. The superintendent may classify
as confidential certain records and information obtained from another governmental
agency or other source upon the express condition that they remain confidential or are
deemed confidential by the superintendent, and such records and information shall not
be subject to public inspection while confidentiality exists; except that no filing required
to be made with the superintendent under the Insurance Code shall be deemed
confidential unless expressly so provided by law.

C. The superintendent may destroy unneeded or obsolete records and filings in the
office of superintendent of insurance pursuant to the Public Records Act [Chapter 14,
Article 3 NMSA 1978].

History: Laws 1984, ch. 127, § 30; 2013, ch. 74, § 16.
ANNOTATIONS

The 2013 amendment, effective March 29, 2013, provided for preservation, inspection,
and destruction of the records of the office of the superintendent of insurance; in
Subsection A, after "shall preserve in the", added "office of superintendent of", after
"insurance", deleted "department”, after "transactions of the", deleted "department" and
added "office", and after "hand the same over to", deleted "his" and added "the
superintendent’s"; and in Subsection C, after "filings in the", added "office of
superintendent of" and after "insurance”, deleted "department in accordance with
provisions and procedures applicable in general to records and filings of the corporation
commission” and added "pursuant to the Public Records Act".

59A-2-13. Seal as evidence.

The superintendent shall have an official seal. Every instrument executed by the
superintendent in pursuance with law and sealed with such seal shall be received as
evidence. Copies of books, records and papers kept or filed in the office of
superintendent of insurance pursuant to law, certified by the superintendent and
authenticated by the seal, shall be received in evidence in like manner as the originals.

History: Laws 1984, ch. 127, § 31; 2013, ch. 74, § 17.
ANNOTATIONS

The 2013 amendment, effective March 29, 2013, provided for an official seal of the
office of superintendent of insurance; at the beginning of the first sentence, deleted "The



corporation commission shall provide", after "superintendent”, deleted "with" and added
"shall have"; and in the third sentence, after "kept and filed in the", added "office of
superintendent of" and deleted "department".

59A-2-14. Publications; preparation and sale.

A. The superintendent may authorize preparation and sale of bound pamphlet
copies of the insurance laws of this state, of rules and regulations adopted pursuant to
such laws, and of any other publication which the superintendent, in administration of
the insurance laws, deems to be of interest sufficiently widespread to so warrant.

B. The superintendent shall offer, or cause to be offered, the publications for sale at
a price adequate to cover costs of printing and handling.

C. The superintendent shall promptly deposit in the state treasury all revenues
derived from any such sale. The state treasurer shall credit the deposits to the
insurance department suspense fund.

History: Laws 1984, ch. 127, § 33.
ANNOTATIONS

Expenditures for publication of documents authorized. — Superintendent of
insurance could properly expend money from the "insurance fund" and from the “fire
protection fund" for the purposes of publication of documents which fall within either the
scope of former 59-2-10 NMSA 1978 (comparable provisions in this section) or Laws
1959, ch. 297 (the Fire Protection Fund Act, former 59-15-1 NMSA 1978, et seq.
(comparable provisions in 59A-53-1 NMSA 1978 et seq.)) and the nature of the
publication will determine from which fund the expenses of such publications will be
taken. 1959-60 Op. Att'y Gen. No. 59-111.

59A-2-15. Interstate, federal and international cooperation.

A. On request of the insurance supervisory official of any other state, province or
country; of the national association of insurance commissioners or similar association of
insurance regulatory officials; or of a federal agency, the superintendent shall
communicate to the official, association or agency information that it is the
superintendent's duty by law to ascertain respecting an insurer or other person
transacting insurance in this state or otherwise subject to the superintendent's
supervision.

B. The superintendent may be a member of the national association of insurance
commissioners or any successor organization and may participate in and support
cooperative activities of public agencies having supervision of the insurance business.

History: Laws 1984, ch. 127, § 34; 1991, ch. 125, § 3; 2014, ch. 59, § 1.



ANNOTATIONS

The 2014 amendment, effective July 1, 2014, provided for cooperation with federal
agencies; in the catchline, after "interstate”, added "federal and international”; and in
Subsection A, after "insurance regulatory officials", added "or of a federal agency", after
"the official”, deleted "or", and after "the official association" deleted "any" and added "or
agency".

Severability. — Laws 2014, ch. 59, § 54 provided that if any part or application of the
provisions of Laws 2014, ch. 59 is held invalid, the remainder or its application to other
situations or persons shall not be affected.

The 1991 amendment, effective April 3, 1991, rewrote Subsection A which read "On
request of the insurance supervisory official of any other state, province or country, the
superintendent shall communicate to such official any information which it is his duty by
law to ascertain respecting authorized insurers."

59A-2-15.1. Office of superintendent of insurance; cooperation with
New Mexico health insurance exchange.

The office of superintendent of insurance shall cooperate with the New Mexico
health insurance exchange to share information and assist in the implementation of the
functions of the exchange.

History: Laws 2013, ch. 54, § 10.
ANNOTATIONS

Emergency clauses. — Laws 2013, ch. 54, § 17 contained an emergency clause and
was approved March 28, 2013.

Severability. — Laws 2013, ch. 54, § 16 provided that if any part or application of Laws
2013, ch. 54, 88 1 through 15 are held invalid, the remainder or its application to other
situations or persons shall not be affected.

59A-2-16. Nonpreemption.

Nothing contained in the Interstate Insurance Product Regulation Compact [11-19-1
NMSA 1978], nor any decision or action by the interstate insurance product regulation
commission, shall preempt, alter or modify any claims or remedies against insurance
companies, agents or other persons or entities regulated under the Insurance Code that
are or may become available under the common law, the Insurance Code or other
statutes of this state.

History: Laws 2009, ch. 188, § 1.



ANNOTATIONS

Effective dates. — Laws 2009, ch. 188 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, was effective June 19, 2009, 90 days after the
adjournment of the legislature.

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

ARTICLE 3
State Insurance Board

(Repealed by Laws 1998, ch. 108, § 81.)

59A-3-1 to 59A-3-9. Repealed.
ANNOTATIONS

Repeals. — Laws 1998, ch. 108, § 81 repealed 59A-3-1 to 59A-3-9 NMSA 1978, as
enacted by Laws 1984, ch. 127, 88 35 to 44, relating to the state insurance board,
effective January 1, 1999. For provisions of former sections, see the 1997 NMSA 1978
on NMONESOURCE.COM.

ARTICLE 4
Examinations, Hearings and Appeals

59A-4-1. Scope of article.

Except as otherwise expressly provided as to particular matters in the Insurance
Code, the provisions of Chapter 59A, Article 4 NMSA 1978 as to investigations and
hearings by the superintendent shall apply as to all persons and operations subject to
licensing or supervision under the Insurance Code.

History: Laws 1984, ch. 127, § 45; 1998, ch. 108, § 37.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1998 amendment, effective January 1, 1999, substituted "Chapter 59A, Article 4
NMSA 1978" for "this article" near the beginning of the section, and deleted the former
last sentence, which read: "When the matter concerned in this article is within the
jurisdiction of the insurance department, the superintendent is acting as superintendent



of that department; when the matter concerned is within the jurisdiction of the insurance
board, the superintendent is acting in the capacity of secretary of that board.”

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance § 34.

44 C.J.S. Insurance 8 15 et seq.

59A-4-2. Investigations; confidentiality of information pending
completion.

A. Evidence relative to the subject of an investigation being conducted by the
superintendent shall not be open to public inspection for so long as the superintendent
deems reasonably necessary to complete the investigation, to protect the person
investigated from unwarranted injury, or to be in the public interest.

B. Evidence relative to the subject of such an investigation shall not be subject to
subpoena until opened for public inspection by the superintendent, unless the
superintendent consents to such subpoena or until, after notice to the superintendent
and hearing, the court determines that conduct of the superintendent's investigation or
the subject thereof would not be unreasonably injured by the subpoena.

C. Except as otherwise expressly provided, the superintendent or insurance
department investigators shall not be subject to subpoena in civil actions by any court of
this state to testify concerning any information secured by them during their
uncompleted investigation or examination.

History: Laws 1984, ch. 127, § 46.
59A-4-3. Inquiries by superintendent.

The superintendent may direct an inquiry to any person subject to supervision under
the Insurance Code with respect to any transaction or matter within the scope of such
supervision. Upon receipt of the request, the person shall promptly furnish to the
superintendent requested information in possession or control of such person. If so
specified by the superintendent, the requested information shall be furnished under
oath.

History: Laws 1984, ch. 127, § 47.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-4-4. Power of examination; in general.



A. In addition to examinations otherwise expressly authorized for purpose of
ascertaining financial condition where applicable, compliance with law, relationships and
transactions between any such persons and others and treatment accorded its contract
holders, subscribers and others served by it, the superintendent as often as he deems
advisable may examine the accounts, records, documents, transactions and affairs of
the following persons subject to the superintendent's supervision under the Insurance
Code or other laws and within the lawful scope of such supervision:

(1) any person engaged or purporting or proposing to engage in this state in
the business of provision of services on a prepaid basis for health care, dental care,
funerals or burial or in premium financing, together with the managers, parent
organization and affiliates of any such person;

(2)  any person having a contract under which he enjoys in fact the exclusive
or dominant right to manage or control an insurer or to produce substantially all of its
business;

(3) anyinsurance holding company and its affiliates and any person holding
the shares of voting stock or the policyholder proxies of a domestic insurer for the
purpose of controlling management thereof as voting trustee or otherwise;

(4)  any subsidiary of an insurer;

(5) any person engaged or proposing or purporting to be engaged in this state
in, or in this state assisting in, promotion, formation or financing of an insurer or
insurance holding corporation, or corporation or other group to finance an insurer or its
business;

(6) any self-insureds;

(7)  any insurer that insures or administers a multiple employer welfare
arrangement covering risks in this state; and

(8) any person transacting insurance in this state.

B. In lieu of making the examination of a foreign or alien person authorized to do
business in this state or applying for such authority and subject to examination under
the above provisions, the superintendent may accept a full report of a recent
examination of such person by the appropriate examining official of another state,
certified by such official.

History: Laws 1984, ch. 127, § 48; 1987, ch. 119, 8§ 1; 1991, ch. 125, § 4.

ANNOTATIONS



Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1991 amendment, effective April 3, 1991, in Subsection A, added Paragraphs (7)
and (8) and made a related stylistic change.

59A-4-5. Examination of insurers.

A. For the purpose of determining financial condition, fulfillment of contractual
obligations, methods of doing business, treatment accorded policyholders and
compliance with law, the superintendent shall, as often as the superintendent deems
advisable, examine or investigate the affairs, transactions, accounts, records and assets
of each authorized insurer and of any other person as to any matter that the
superintendent in the superintendent's sole discretion has determined to be relevant to
the financial affairs of the insurer or to the examination. Except as expressly otherwise
provided, the superintendent shall so examine each domestic insurer not less frequently
than every five years. In scheduling and determining the nature, scope and frequency of
the examinations, the superintendent may consider such matters as the results of
financial statement analyses and ratios, changes in management or ownership,
actuarial opinions, reports of independent certified public accountants, evidence of
market practices, policyholder complaints and other criteria as set forth in the
handbooks for financial or market conduct examiners adopted by the national
association of insurance commissioners in effect when the superintendent exercises
discretion under this section.

B. For like purposes, the superintendent shall examine each insurer, or proposed
insurer, applying for an initial certificate of authority to transact insurance in this state.
The initial examination shall be completed prior to issuance of a certificate of authority.

C. Whenever the superintendent examines the affairs of a domestic insurer, the
superintendent may invite the representative of the insurance supervisory agency of at
least one other state, if any, in which the insurer is an authorized insurer, to participate
in the examination.

D. Until January 1, 1994, in lieu of making the superintendent's own examination of
a foreign or alien insurer, the superintendent may accept a full report of an examination
of the insurer made by competent examiners as of a date not more than one year prior
and participated in by at least two states in which the insurer was authorized to transact
insurance. The report shall be certified by the insurance supervisory official of the state
under whose jurisdiction the examination was conducted. The superintendent may, at
the superintendent's discretion, so accept the report of examination as of a date more
than one year but not more than three years prior; and with respect to an alien insurer,
the superintendent may at the superintendent's discretion so accept a report of recent
examination made by the insurance supervisory official of the port of entry state of the
insurer into the United States without participation therein of another state.



E. After January 1, 1994, examination reports prepared by examiners employed by
other state insurance departments may be accepted only if:

(2) made as of a date not more than five years prior to acceptance and the
examiner in charge was employed by and under the direction of the insurance
commissioners of the insurer's state of domicile or port of entry, which insurance
department was at the time of the examination accredited under the financial regulation
standards and accreditation program of the national association of insurance
commissioners; or

(2) made as of a date not more than three years prior to acceptance and the
examination was performed under the supervision of an accredited insurance
department or with the participation of one or more examiners who were employed by
an accredited state insurance department and who, after a review of the examination
work papers and report, state under oath that the examination was performed in a
manner consistent with the standards and procedures required by their insurance
department.

F. As far as practical the superintendent shall conduct examination of a foreign or
alien insurer in cooperation with the insurance supervisory officials of other states in
which the insurer is authorized to transact business.

History: Laws 1984, ch. 127, § 49; 1993, ch. 320, § 3; 2011, ch. 127, § 1.
ANNOTATIONS

The 2011 amendment, effective July 1, 2011, in Subsection B, required the initial
examination to be completed prior to issuance of a certificate of authority.

The 1993 amendment, effective June 18, 1993, in Subsection A, in the first sentence,
inserted "or investigate" preceding "the affairs" and inserted "which the superintendent
in his sole discretion has determined to be ", substituted "five" for "three" in the second
sentence, and added the last sentence; in Subsection D, added "Until January 1, 1994,"
and made minor stylistic changes; inserted present Subsection E; and redesignated
former Subsection E as Subsection F.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance § 56.

44 C.J.S. Insurance 8 15 et seq.

59A-4-6. Examiners and specialists.

A. The superintendent may appoint one or more competent individuals, sufficiently
knowledgeable in applicable accounting and operations, as examiners to represent the
superintendent in an examination and shall fix the reasonable compensation of the
examiners.



B. The superintendent may also employ and fix reasonable compensation of
independently contracting accountants knowledgeable of insurance accounting
principles and practices, actuaries, attorneys, appraisers and other specialists not
otherwise part of the insurance department staff, as the superintendent deems
necessary for the examination, the cost of which shall be borne by the company which
is the subject of the examination. All specialists shall be under the direction and control
of the superintendent.

History: Laws 1984, ch. 127, § 50; 1993, ch. 320, § 4; 2011, ch. 127, § 2.
ANNOTATIONS

The 2011 amendment, effective July 1, 2011, eliminated the reference to repealed
Sections 59A-2-5 and 59A-2-6 NMSA 1978.

The 1993 amendment, effective June 18, 1993, made a stylistic change in Subsection
A; in Subsection B, in the first sentence, inserted "attorneys", added the language
beginning "the cost of which", and made a stylistic change; and rewrote Subsection C.

59A-4-7. Conduct of examination; access to information; correction
of records; penalties.

A. Upon determining that an examination should be conducted, the superintendent
or the superintendent's designee shall issue an order appointing one or more examiners
to perform the examination and instructing them as to the scope of the examination. In
conducting the examination, the examiner shall observe those guidelines and
procedures set forth in the examiners' handbook adopted by the national association of
insurance commissioners. The superintendent may also employ such other guidelines
or procedures as the superintendent may deem appropriate.

B. Every company or person from whom information is sought, its officers, directors
and agents must provide to the examiners appointed under Subsection A of this section
timely, convenient and free access at all reasonable hours at its offices to all books,
records, accounts, papers, documents and any or all computer or other recordings
relating to the property, assets, business and affairs of the company being examined.
The officers, directors, employees and agents of the company or person shall facilitate
the examination and aid in the examination so far as it is in their power to do so. The
refusal of any company, by its officers, directors, employees or agents, to submit to
examination or to comply with any reasonable written request of the examiners shall be
grounds for suspension or refusal of, or nonrenewal of, any license or authority held by
the company to engage in an insurance or other business subject to the
superintendent's jurisdiction.

C. The superintendent or any of his examiners shall have the power to issue
subpoenas, to administer oaths and to examine under oath any person as to any matter
pertinent to the examination. Upon the failure or refusal of any person to obey a



subpoena, the superintendent may petition a court of competent jurisdiction, and upon
proper showing, the court may enter an order compelling the witness to appear and
testify or produce documentary evidence. Failure to obey the court order shall be
punishable as contempt of court.

D. If the superintendent or examiner finds any accounts or records to be inadequate
or inadequately or improperly kept or posted, the superintendent may employ experts to
reconstruct, rewrite, post or balance them at the expense of the person being examined
if such person has failed to maintain, complete or correct such records or accounting
after the superintendent or examiner has given written notice and reasonable
opportunity to do so.

E. Any individual giving false testimony or information as to any matter material to
the examination with knowledge of such falsity, shall upon conviction thereof be guilty of
a fourth degree felony and shall be punished by a fine not to exceed twenty thousand
dollars ($20,000). Any individual who willfully refuses or fails to attend at the
examination, or to produce books, records, accounts or files requested, or to give the
superintendent or the examiner full and truthful information in writing in response to any
written inquiry of the superintendent or examiner in regard to matters under
examination, or to appear and testify under oath before the superintendent or examiner
when so requested and given reasonable opportunity to do so, or who willfully obstructs
or interferes with the superintendent or examiner in the conduct of the examination,
shall upon conviction thereof be guilty of a misdemeanor punishable by a fine of not
more than one thousand dollars ($1,000) for each such offense.

F. Nothing contained in Chapter 59A, Article 4 NMSA 1978 shall be construed to
limit the superintendent's authority to terminate or suspend any examination in order to
pursue other legal or regulatory action pursuant to the insurance laws of this state.
Findings and conclusions made pursuant to any examination shall be prima facie
evidence in any legal or regulatory action.

G. Nothing contained in Chapter 59A, Article 4 NMSA 1978 shall be construed to
limit the superintendent's authority to use and, if appropriate, to make public any final or
preliminary examination report, any examiner or company workpapers or other
documents or any other information discovered or developed during the course of any
examination in the furtherance of any legal or regulatory action which the
superintendent may, in his sole discretion, deem appropriate.

History: 1978 Comp., 8 59A-4-7, enacted by Laws 1993, ch. 320, § 5.
ANNOTATIONS
Repeals and reenactments. — Laws 1993, ch. 320, 8§ 5 repealed former 59A-4-7

NMSA 1978, as amended by Laws 1987, ch. 259, § 2, and enacted a new section,
effective June 18, 1993.



59A-4-8. Appraisal of assets.

A. If the superintendent deems it necessary to value any asset involved in an
examination, he shall request in writing the person being examined to appoint one or
more impartial appraisers who through education, experience or training are competent
to appraise the asset. The appraiser so selected shall be subject to the superintendent's
approval; and if an appraiser is not so selected within ten (10) days after the
superintendent's request was delivered to the examinee, the superintendent may
appoint the appraiser or appraisers.

B. The appraisal shall be expeditiously made, and a copy thereof furnished to the
superintendent and to the examinee.

C. The reasonable expense of the appraisal shall be borne by the examinee.

History: Laws 1984, ch. 127, § 52.

59A-4-9. Examination report; contents.

Upon completion of an examination, the examiner in charge shall make a true report
thereof comprising only facts appearing upon the books, records or other documents of
the person examined, or from information provided to the examiner during the course of
the examination by the examinee's officers or agents and other individuals examined
concerning its affairs, together with such conclusions and recommendations of the
examiners as may reasonably be warranted from such facts. The report of examination
shall be verified by the oath of the examiner in charge of the examination.

History: Laws 1984, ch. 127, 8 53; 1991, ch. 125, § 5.
ANNOTATIONS

The 1991 amendment, effective April 3, 1991, in the first sentence, substituted
"information provided to the examiner during the course of the examination by" for
"sworn testimony of" and made a minor stylistic change.

59A-4-10. Examination report; distribution; conference and hearing;
adopting.

A. Upon completion of the examination and receipt of the examination report, the
superintendent shall furnish two copies thereof to the person examined and shall allow
the person a reasonable period, but not to exceed twenty days, within which to review
the report and to file with the superintendent in writing requested corrections or
modifications, with the reasons therefor. For good cause shown, the superintendent
may grant reasonable extension of the review period.



B. As soon as reasonably possible after the superintendent's receipt of such
request, the person examined shall confer with the superintendent and examiner
relative to requested corrections and modification. If through such conference the report
is acceptable to the person examined with such changes as the superintendent
approves, the superintendent shall adopt the report as so changed. If the report is not
acceptable, the superintendent shall hold a hearing with respect to the report and adopt
the report with such changes as result with the superintendent's approval from the
conference and hearing.

C. If no changes are requested, upon expiration of the period allowed by the
superintendent for review of the report, the superintendent may adopt the report.

D. At any point prior to adoption of the examination report, the superintendent may
reject the report with directions to the examiners to reopen the examination for purposes
of obtaining additional data, documentation or information, and the examiner in charge
shall subsequently report in accordance with Section 59A-4-9 NMSA 1978.

History: Laws 1984, ch. 127, § 54; 1991, ch. 125, § 6; 1993, ch. 320, § 6.
ANNOTATIONS

The 1993 amendment, effective June 18, 1993, in Subsection B, deleted the former
last sentence, which read: "The superintendent may order reexamination of the
examinee as to any respect in which the proposed examination report is in question”,
and made a stylistic change; and added Subsection D.

The 1991 amendment, effective April 3, 1991, in Subsection B, deleted "if requested by
the examinee" following "superintendent"” in the first sentence and added the second
sentence; in Subsection C, deleted "or if hearing is not so requested following
conferences, the superintendent may adopt the report" at the end of the former first
sentence and deleted a second sentence which read "The superintendent may order
reexamination of the examinee as to any respect in which the proposed examination
report is in question”; and made minor stylistic changes throughout the section.

59A-4-11. Examination report; filing for public inspection;
confidentiality.

A. When the superintendent has adopted a report of examination he shall so notify
the examinee in writing and file the report for public inspection in the insurance
department. If deemed advisable the superintendent may, after adoption of the report,
cause the results of the examination to be published in one or more newspapers of
general circulation in the state. The superintendent shall expedite review and adoption
of the report and cause it to be filed for public inspection as soon as reasonably
possible.



B. Except as expressly otherwise provided, pending, during or after examination of
any insurer or other person, the superintendent shall not make public, or permit to be
made public, any financial statement, report or finding affecting the status, standing or
rights of the insurer or person until after the report of examination has been adopted by
the superintendent, and all working papers, recorded information, documents and
copies thereof produced by, obtained by or disclosed to the superintendent or any other
person in the course of an examination shall remain confidential, are not subject to
subpoena and may not be made public by the superintendent or any other person,
except to the extent permitted by Sections 59A-4-7 and 59A-4-13 NMSA 1978. The
superintendent may grant access to the national association of insurance
commissioners on condition that it agree in writing prior to receiving the information to
accord it the same confidential treatment as required by this section, unless the prior
written consent of the insurer or person to which it pertains has been obtained.

History: Laws 1984, ch. 127, § 55; 1993, ch. 320, 8 7.
ANNOTATIONS

The 1993 amendment, effective June 18, 1993, added the language beginning "and all
working papers, recorded information” at the end of the first sentence in Subsection B.

59A-4-12. Examination report; information to management of
domestic entities.

If the examination is of a domestic insurer or other person domiciled in New Mexico,
when the examination report has been filed for public inspection the chief executive
officer of the insurer or person shall cause to be delivered to each member of the
examinee's board of directors or other similar governing body, a copy of the report, or
summary thereof and of its recommendations approved by the superintendent; and the
officer's certificate to the effect that the report or summary has been so delivered shall
be deemed to constitute proof that the contents of the report or summary are known to
each such member.

History: Laws 1984, ch. 127, § 56.

59A-4-13. Examination report as evidence; proceedings during
examination.

A. In any proceeding by or against the examinee or any officer or agent thereof the
examination report as adopted by the superintendent shall be admissible as evidence of
the facts stated therein, and shall constitute prima facie evidence of such facts.

B. Nothing contained in the Insurance Code shall prevent or be construed as
prohibiting the superintendent from disclosing the content of an examination report,
preliminary examination report or results, or any matter relating thereto, to the insurance



department of this or any other state or country, or to law enforcement officials of this or
any other state or agency of the federal government at any time, so long as such
agency or office receiving the report or matters relating thereto agrees in writing to hold
it confidential and in a manner consistent with Chapter 59A, Article 4 NMSA 1978.

C. In the event the superintendent determines that regulatory action is appropriate
as a result of any examination, whether completed, adopted or not, he may initiate any
proceedings or actions as provided by law, and the superintendent or examiners may
testify and give evidence, including any evidence received by them during the course of
the examination.

History: Laws 1984, ch. 127, § 57; 1993, ch. 320, § 8.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1993 amendment, effective June 18, 1993, substituted Subsection B for former
provisions, relating to insurers found to be in unsound financial condition; and added
Subsection C.

59A-4-14. Examination expense; payment.

A. The person examined shall pay all reasonable costs and expenses of the
examination upon presentation by the superintendent, upon completion of the
examination, of a detailed statement of accrued costs and expenses. Remuneration and
expenses of salaried personnel of the insurance department serving in the examination
shall be paid to the superintendent, and upon receipt thereof, the superintendent shall
deposit the payment with the state treasurer to the credit of the "insurance examination
fund" which is hereby created in the state treasury. Money in the fund is appropriated to
the superintendent to be used by the superintendent exclusively for expenses for
examinations. All money in excess of twenty thousand dollars ($20,000) remaining in
the fund and unencumbered at the end of any fiscal year shall revert to the general
fund. The examinee, upon the superintendent's written request and approval of the
amount thereof, shall pay direct to the examiners or specialists remuneration and
expenses of independently contracting examiners and specialists used by the
superintendent in the examination, which remuneration shall be based on but not limited
to the suggested compensation amounts of a national association of insurance
commissioners.

B. If another state in examination of a person domiciled in this state charges per
diem and other allowances in excess of those generally charged by this state in a
similar examination, the superintendent in examination of a person domiciled in that
state shall charge per diem and allowances at the same rate charged by the other state.



History: Laws 1984, ch. 127, § 58; 1985, ch. 3, 8 1; 1987, ch. 119, § 2.
ANNOTATIONS

Cross references. — For the general fund, see 6-4-2 NMSA 1978.
59A-4-15. Hearings; in general.

A. The superintendent may hold a hearing, without request by others, for any
purpose within the scope of the Insurance Code.

B. The superintendent shall hold a hearing:
(1) if required by any other provision of the Insurance Code; or

(2) upon written request for a hearing by a person aggrieved by any act,
threatened act or failure of the superintendent to act or by any report, rule, regulation or
order of the superintendent, other than an order for the holding of a hearing or order on
hearing or pursuant to such an order on a hearing of which such person had notice.

C. The request for a hearing shall briefly state the respects in which the applicant is
so aggrieved, the relief to be sought and the grounds to be relied upon as basis for
relief.

D. If the superintendent finds that the request is made in good faith, that the
applicant would be so aggrieved if the stated grounds are established and that such
grounds otherwise justify the hearing, the superintendent shall commence the hearing
within thirty days after filing of the request, unless postponed by mutual consent. No
postponement shall be later than ninety days after the filing of the request.

E. Pending the hearing and decision, the superintendent may suspend or postpone
the effective date of the action as to which the hearing is requested. If upon request the
superintendent refuses to grant the suspension or postponement, the person requesting
the hearing may apply no later than twenty days from the superintendent's refusal to the
district court of Santa Fe county for a stay of the superintendent's action or proposed
action pending the hearing and the superintendent's order.

F. Except as otherwise expressly provided, this section does not apply to hearings
relative to matters arising under Chapter 59A, Article 17 NMSA 1978.

G. The superintendent may appoint a hearing officer to preside over hearings on
reconsideration of rate filings. The hearing officer shall provide the superintendent with
a recommended decision on the matter assigned to the hearing officer, including
findings of fact and conclusions of law.



History: Laws 1984, ch. 127, § 59; 1991, ch. 125, § 7; 2011, ch. 127, § 3; 2011, ch. 144,
§ 1.

ANNOTATIONS

2011 amendments. — Laws 2011, ch. 127, § 3 and Laws 2011, ch. 144, § 1 both
enacted amendments to this section. Pursuant to 12-1-8 NMSA 1978, Laws 2011, ch.
144, 8 1, as the last act signed by the governor, has been compiled into the NMSA 1978
as set out above, and Laws 2011, ch. 127, § 3, while not compiled pursuant to 12-1-8
NMSA 1978, is set out below.

Laws 2011, ch. 144, 8§ 1 [set out above], effective January 1, 2012, in Subsection D,
established a deadline of thirty days after the superintendent acts or the date of the
report, rule or order within which to request a hearing and limited a postponement of the
hearing to not more than ninety days from the date the request is filed; in Subsection E,
limited the time to appeal to the district court to twenty days after the superintendent’s
refusal to grant a suspension or postponement; and added Subsection G to permit the
superintendent to appoint a hearing officer for hearings on reconsideration of rate
filings.

Laws 2011, ch. 127, 8§ 3 [set out below], effective July 1, 2011, in Subsection D,
established a deadline of thirty days after the superintendent acts or the date of the
report, rule or order within which to request a hearing, and provided:

"59A-4-15. Hearings; in general.

A. The superintendent may hold a hearing, without request by others, for any
purpose within the scope of the Insurance Code.

B. The superintendent shall hold a hearing:
(1) if required by any other provision of the Insurance Code; or

(2) upon written request for a hearing by a person aggrieved by any act, threatened
act or failure of the superintendent to act or by any report, rule or order of the
superintendent, other than an order for the holding of a hearing or order on hearing or
pursuant to such an order on a hearing of which the person had notice.

C. The request for a hearing shall briefly state the respects in which the applicant is
S0 aggrieved, the relief to be sought and the grounds to be relied upon as basis for
relief. The request shall be received by the superintendent no later than thirty days from
the date of the act, threatened act or failure of the superintendent to act or the date of
the superintendent's report, rule or order.

D. If the superintendent finds that the request is made in good faith, that the
applicant would be so aggrieved if the stated grounds are established and that such



grounds otherwise justify the hearing, the superintendent shall commence the hearing
within ninety days after filing of the request, unless postponed by mutual consent.

E. Pending the hearing and decision thereon, the superintendent may suspend or
postpone the effective date of the action as to which the hearing is requested. If upon
request the superintendent refuses to grant such suspension or postponement, the
person requesting the hearing may apply to the district court of Santa Fe county for a
stay of the superintendent's action or proposed action pending the hearing and the
superintendent's order thereon.

F. Except as otherwise expressly provided, this section does not apply to hearings
relative to matters arising under Chapter 59A, Article 17 NMSA 1978."

The 1991 amendment, effective April 3, 1991, in Subsection D, substituted "commence
the hearing" for "hold the hearing" and substituted "ninety days" for "thirty (30) days"
and, in Subsection F, substituted "Chapter 59A, Article 17 NMSA 1978" for "Article 17
(insurance rates and rating) of the Insurance Code".

59A-4-16. Notice of hearing.

A. Except where a different period is expressly provided, the superintendent shall
give written notice of the hearing not less than twenty days in advance. The notice shall
state the date, time and place of the hearing and specify the matters to be considered
thereat.

B. If any person is entitled to a hearing by any provision of the Insurance Code
before any proposed action is taken, or if the superintendent otherwise deems
advisable, notice of the hearing may be in the form of a notice to show cause, stating
that proposed action may be taken unless such person shows cause at a hearing to be
held as specified in the notice why the action should not be taken, and stating the basis
of the proposed action.

C. If a hearing is to be held for consideration of rules of the superintendent, the
superintendent may give notice of the hearing by publication thereof in a newspaper of
general circulation in this state, and once in the New Mexico register; and the
superintendent shall mail the notice to all persons who had requested the same in
writing in advance and shall have paid to the superintendent the reasonable costs of
such mailing as fixed by the superintendent.

D. If the hearing is for a purpose other than the consideration of rules of the
superintendent, and if the persons to be given notice are not specified in the provision
pursuant to which the hearing is held, the superintendent shall give the notice to all
persons whose pecuniary interests, to the superintendent's knowledge or belief, are to
be directly and immediately affected by the hearing.



E. All such notices, except published notice, shall be given as provided for in 59A-2-
10 NMSA 1978.

F. The superintendent shall specify in the notice of hearing whether the hearing is to
be an administrative hearing pursuant to Section 59A-4-17 NMSA 1978 or an informal
hearing pursuant to Section 59A-4-18 NMSA 1978.

History: Laws 1984, ch. 127, § 60; 1997, ch. 121, § 2.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1997 amendment, effective June 20, 1997, deleted the last sentence in
Subsection A, which read: "If the persons to be given notice are not specified in the
provision pursuant to which the hearing is held, the superintendent shall give the notice
to all persons whose pecuniary interests, to the superintendent's knowledge or belief,
are to be directly and immediately affected by the hearing"; rewrote Subsection C;
added Subsection D and redesignated the remaining subsections accordingly;
substituted "59A-2-10 NMSA 1978" for "Subsection G of Section 28 of the Insurance
Code" in Subsection E; in Subsection F, substituted "59A-4-17 NMSA 1978" for "61 of
the Insurance Code" and substituted "Section 59A-4-18 NMSA 1978 " for "Section 62 of
that act"; and made stylistic changes in Subsections A and F.

59A-4-17. Hearing procedure.

Administration hearings shall be held in accordance with the applicable provisions of
Sections 12-8-10 through 12-8-13 and Section 12-8-15 NMSA 1978.

History: Laws 1984, ch. 127, § 61.

59A-4-18. Informal hearings.

Informal hearings shall be held in accordance with the rules and regulations for such
hearings promulgated by the superintendent in accordance with Section 27 [59A-2-9
NMSA 1978] of the Insurance Code.

History: Laws 1984, ch. 127, § 62.

59A-4-19. Testimony compelled; immunity.

A. If any individual refuses to attend or testify or to produce any books, papers,
records, contracts, correspondence or other documents in connection with any
examination, hearing or investigation on the ground that the testimony or evidence
required of him may tend to incriminate him or subject him to penalty or forfeiture, and is



nonetheless, upon written application by a prosecuting attorney, directed by a court of
competent jurisdiction in a written order finding that the testimony, or the record,
document or other object may be necessary to the public interest and that the person
has refused or is likely to refuse to testify or to produce the record, document or other
subject on the basis of his privilege against self-incrimination, to give such testimony or
produce such evidence, he must comply with such direction; but no testimony so given
or evidence produced shall be used against him upon any criminal action, investigation
or proceedings. However, no such individual so testifying or producing evidence shall
be exempt from:

(2) prosecution or punishment for any perjury committed by him in such
testimony, and the testimony or evidence so given or produced shall be admissible
against him upon any criminal action, investigation or proceeding concerning such
perjury; or

(2)  refusal, suspension or revocation of any license, permission or authority
conferred pursuant to the Insurance Code.

B. Any such individual may execute, acknowledge and file in the offices of the
superintendent and attorney general a statement expressly waiving such immunity or
privilege in respect to any transaction, matter or thing specified in such statement, and
thereupon the testimony of such individual or such evidence in relation to such
transaction, matter or thing may be received or produced before any judge or court,
tribunal, grand jury or otherwise; and if such testimony or evidence is so received or
produced the individual shall not be entitled to any immunity or privileges on account of
the testimony or evidence given or produced.

History: Laws 1984, ch. 127, § 63; 1993, ch. 320, § 9.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1993 amendment, effective June 18, 1993, rewrote Subsection A.

59A-4-20. Appeal to court.

A. Except in matters arising from Sections 6 [59A-18-13.3 NMSA 1978] and 7
[repealed] of this 2011 act, a party may appeal from an order of the superintendent
made after an informal hearing or an administrative hearing. The appeal shall be taken
to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978.

B. This section shall not apply as to matters arising pursuant to Chapter 59A, Article
17 NMSA 1978.



History: Laws 1984, ch. 127, 8§ 67; 1987, ch. 259, § 3; 1998, ch. 55, § 61; 1999, ch. 265,
8 65; 2011, ch. 144, § 13.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law. Section 7 (Laws 2011, ch. 144, § 7), referred to in the first sentence,
was compiled as 59A-18-13.4 NMSA 1978. Laws 2013, ch. 74, § 40 repealed 59A-18-
3.4 NMSA 1978, effective March 29, 2013.

Cross references. — For procedures governing administrative appeals to the district
court, see Rule 1-074 NMRA.

For scope of review of the district court, see Zamora v. Village of Ruidoso Downs, 120
N.M. 778, 907 P.2d 182 (1995).

The 2011 amendment, effective January 1, 2012, excepted matters arising from orders
of the superintendent on health insurance rates under Section 6 [59A-18-13.3 NMSA
1978] of this act and decisions of the public regulation commission on health insurance
rates under Section 7 [59A-18-13.4 NMSA 1978] of this act from appeals to the district
court.

The 1999 amendment, effective July 1, 1999, substituted "Section 39-3-1.1" for
"Section 12-8A-1" in Subsection A.

The 1998 amendment, effective September 1, 1998, rewrote this section to the extent
that a detailed comparison is impracticable.

Direct appeal of superintendent's order not authorized. — While this section allows
a licensee to appeal to the district court after a hearing by either the corporation
commission (now public regulation commission) or the insurance board, a direct appeal
to the court is not authorized from an order of the superintendent. Madrid v. Dep't of
Ins., 1985-NMSC-027, 102 N.M. 442, 697 P.2d 125.

Appeal of rate determination. — An appeal of a rate determination by the insurance
board should not proceed under this section, but under 59A-17-35 NMSA 1978, "in the
same manner as provided for taking appeals in other civil actions.” Nat'l| Council on
Comp. Ins. v. N.M. SCC, 1986-NMSC-005, 103 N.M. 707, 712 P.2d 1369.

59A-4-21. Immunity from civil liability.

A. No cause of action shall arise nor shall any liability be imposed against the
superintendent, the superintendent's authorized representatives or any examiner
appointed by the superintendent for any statements made or conduct performed in good
faith while carrying out the provisions of Chapter 59A, Article 4 NMSA 1978.



B. No cause of action shall arise nor shall any liability be imposed against any
person for the act of communicating or delivering information or data to the
superintendent or the superintendent's authorized representative or examiner pursuant
to an examination made under Chapter 59A, Article 4 NMSA 1978, if such act of
communication or delivery was performed in good faith and without fraudulent intent or
the intent to deceive.

C. This section does not abrogate or modify in any way any common law or
statutory privilege or immunity heretofore enjoyed by any person identified in
Subsection A of this section.

D. A person identified in Subsection A of this section shall be entitled to an award of
attorneys' fees and costs if he is the prevailing party in a civil cause of action for libel,
slander or any other relevant tort arising out of activities in carrying out the provisions of
Chapter 59A, Article 4 NMSA 1978 and the party bringing the action was not
substantially justified in doing so. For purposes of this section a proceeding is
"substantially justified" if it had a reasonable basis in law or fact at the time that it was
initiated.

History: 1978 Comp., 8 59A-4-21, enacted by Laws 1993, ch. 320, § 10.

ARTICLE 5
Authorization of Insurers and General Requirements

59A-5-1. Definitions, in general.

In the Insurance Code words defined in Sections 69 through 76 [59A-5-2 to 59A-5-9
NMSA 1978], inclusive, of this article have the meaning ascribed in the respective such
sections.

History: Laws 1984, ch. 127, § 68.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 8§88 55 to 58.

Liability of insurer or agent of insurer for failure to advise insured as to coverage needs,
88 A.L.R.4th 249.

59A-5-2. "Alien" insurer defined.



An "alien" insurer is one formed under the laws of a country other than the United
States.

History: Laws 1984, ch. 127, § 69.
59A-5-3. "Charter" defined.

"Charter" means certificate of incorporation, articles of incorporation, articles of
agreement, articles of association, charter granted by legislative act, or other basic
constituent document of a corporation, or the subscribers' agreement and power of
attorney of the attorney-in-fact of a reciprocal insurer or constituent documents of a
Lloyds insurer.

History: Laws 1984, ch. 127, § 70.
59A-5-4. "Domestic" insurer defined.

A "domestic" insurer is one formed under the laws of New Mexico.

History: Laws 1984, ch. 127, 8 71.

59A-5-5. "Foreign" insurer defined.

A "foreign" insurer is generally one organized under the laws of a state other than
New Mexico. Except where distinguished by context, "foreign" insurer includes also an
"alien" insurer.

History: Laws 1984 ch. 127, § 72.
59A-5-6. "Lloyds" insurer defined.

A "Lloyds" insurer is an unincorporated but formally associated group of separate
persons ("underwriters” or "underwriting syndicates") by whom an insurance risk is
assumed in whole or part by one or more of such persons.

History: Laws 1984, ch. 127, § 73.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46A C.J.S. Insurance 8 1709 et seq.
59A-5-7. "Mutual" insurer defined.

A "mutual” insurer is an incorporated insurer without capital stock, the governing
body of which is elected by its policyholders. This definition shall not be deemed to



exclude as "mutual” insurers certain foreign insurers found by the superintendent to be
organized on the mutual plan under the laws of the state of domicile, but having
temporary share capital or providing for election of the governing body on other
reasonable basis.
History: Laws 1984, ch. 127, § 74.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 65 to 76.

44 C.J.S. Insurance 8§ 114 et seq.
59A-5-8. "Reciprocal” insurer defined.

A "reciprocal” insurer is an unincorporated aggregation of subscribers operating
individually and collectively through an attorney-in-fact common to all such persons to
provide insurance on basis of reciprocity among themselves.

History: Laws 1984, ch. 127, § 75.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 77 to 83.

46A C.J.S. Insurance 8 1709 et seq.
59A-5-9. "Stock" insurer defined.

A "stock" insurer is an incorporated insurer with capital divided into shares, and
owned by its shareholders.

History: Laws 1984, ch. 127, § 76.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 8§ 60 to 64.

44 C.J.S. Insurance 8§ 104 et seq.

59A-5-10. Certificate of authority required; penalty.

A. No person shall act as an insurer, and no insurer shall transact insurance in this
state by direct solicitation or solicitation through the mails or otherwise, unless so
authorized by a subsisting certificate of authority issued by the superintendent, except
as to such transactions as are expressly otherwise provided for in the Insurance Code.



B. No insurer from offices or by personnel or facilities located in this state shall
solicit insurance applications or otherwise transact insurance in another state or country
unless it holds a subsisting certificate of authority granted by the superintendent
authorizing it to transact the same kind or kinds of insurance in this state. As to
domestic insurers, this provision is further subject to Section 579 [59A-34-33 NMSA
1978] (unauthorized business in other states) of the Insurance Code.

C. Any officer, director, agent, representative or employee of any insurer who
wilfully authorizes, negotiates, makes or issues any insurance contract in violation of
this section commits a misdemeanor, subject on conviction to a fine of not over one
thousand dollars ($1,000).

History: Laws 1984, ch. 127, § 77.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-5-11. Exemptions from authority requirement.

A certificate of authority shall not be required of an insurer with respect to any of the
following:

A. investigation, settlement or litigation of claims under its policies lawfully written in
this state, or liquidation of assets and liabilities of the insurer (other than collection of
new premiums), all as resulting from its former authorized operations in this state;

B. collection of premiums on and servicing policies remaining in force by an insurer
which has withdrawn from this state, and lawfully written in this state while the insurer
held a certificate of authority issued by the superintendent, is transacting insurance in
New Mexico for purpose of premium tax requirements only;

C. transactions thereunder subsequent to issuance of a policy covering only
subjects of insurance not resident, located or expressly to be performed in this state at
time of issuance, and lawfully solicited, written and delivered outside this state;

D. prosecution or defense of suits at law; but no insurer unlawfully transacting
insurance in this state without certificate of authority shall be permitted to institute or
maintain (other than defend) any action at law or in equity in any court of this state,
either directly or through an assignee or successor in interest, to enforce any right,
claim or demand arising out of such an insurance transaction until such insurer or
assignee or successor has obtained a certificate of authority in this state. This provision
does not apply to any suit or action by the duly constituted receiver, rehabilitator or
liquidator of the insurer, assignee or successor under laws similar to those contained in



Article 41 [Chapter 59A, Article 41 NMSA 1978] (conservation, rehabilitation, liquidation)
of the Insurance Code;

E. transactions pursuant to surplus line coverages lawfully written under Article 14
[Chapter 59A, Article 14 NMSA 1978] (surplus line) of the Insurance Code;

F. suit, action or proceeding by the insurer for enforcement or defense of its rights
relative to an investment in this state;

G. reinsurance, except as to a domestic reinsurer; or

H. transactions in this state involving group life insurance, group health or blanket
health insurance, or group annuities, where the master policy or contract of such group
was lawfully solicited, issued and delivered pursuant to the laws of a state in which the
insurer was authorized to transact such insurance, to a group organized for purposes
other than procurement of insurance, and where the policyholder is domiciled or
otherwise has a bona fide business situs. Except, that such an insurer is subject to
Section 261 [59A-15-6 NMSA 1978] (superintendent is attorney of unauthorized insurer
for service of process) and related sections of the Insurance Code with respect to
contracts and certificates of insurance under any such master policy or contract, issued
for delivery and delivered in this state to residents thereof.

History: Laws 1984, ch. 127, § 78.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-5-11.1. Exemption from authority requirement; provider service
networks.

A certificate of authority shall not be required of a provider service network, except
as provided in the Provider Service Network Act [59A-42A-1 to 59A-42A-9 NMSA 1978].

History: 1978 Comp., 8 59A-5-11.1, enacted by Laws 1997, ch. 107, § 10.
59A-5-12. General eligibility for certificate of authority.

To qualify for and hold authority to transact insurance in this state, an insurer must
have accepted in writing all of the laws of New Mexico, be otherwise in compliance with
the Insurance Code and with its charter powers, and must be an incorporated stock or
mutual insurer, or a reciprocal insurer, or Lloyds insurer; except that:

A. no foreign insurer shall be authorized in this state which does not maintain
reserves as required by Sections 121 through 129 [59A-8-4 to 59A-8-12 NMSA 1978],



inclusive, of Article 8 [Chapter 59A, Article 8 NMSA 1978] (assets and liabilities) of the
Insurance Code, as applicable to the insurance transacted by the insurer in the United
States, or which transacts business anywhere in the United States on the assessment
plan, or stipulated premium plan, or any similar plan;

B. no insurer shall be authorized to transact a kind of insurance in this state unless
duly authorized or qualified to transact such insurance in the state or country of its
domicile;

C. no insurer shall be authorized to transact in this state any kind of insurance not
within the definitions set forth in Article 7 [Chapter 59A, Article 7 NMSA 1978] (kinds of
insurance) of the Insurance Code; and

D. no such authority shall be granted or continued to any insurer while in arrears to
this state for fees, licenses, taxes, assessments, fines or penalties accrued on business
previously transacted.

History: Laws 1984, ch. 127, § 79.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-5-13. General eligibility for authority; ownership and
management.

A. No foreign insurer which is owned or controlled in whole or substantial part by
any government or governmental agency shall be authorized to transact insurance in
New Mexico. Membership in a mutual insurer or subscribership in a reciprocal insurer,
or ownership of stock in an insurer by the alien property custodian or similar officer of
the United States or ownership of stock or other security without voting rights as to the
insurer management, or supervision of an insurer by public authority, shall not be
deemed to be an ownership or control of the insurer under this subsection.

B. The superintendent shall not grant or continue authority to transact insurance to
any insurer or proposed insurer:

(1)  of which any director, officer or other individual materially part of its
management is found by him after investigation or upon reliable information to be
incompetent, or dishonest, or untrustworthy, or of unfavorable business repute; or

(2)  of which the managers are so lacking in insurer managerial experience in
operations as existing or proposed in this state as to make such operations currently or
prospectively hazardous to or contrary to the best interests of the insurance-buying or
investing public of this state; or



(3)  which he has reason to believe is affiliated directly or indirectly through
ownership, control, management, reinsurance or other business relations with any
person or persons of unfavorable business repute; or

(4)  the business operations of whose director, officer, manager or controlling
owner are or have been marked, to the injury of insurers, stockholders, policyholders,
creditors or the public, by illegality, or by manipulation of assets, or of accounts, or of
reinsurance, or by bad faith; or

(5) asto which the superintendent is not satisfied that its business policies
and methods would be in the best interests of the people of New Mexico.

History: Laws 1984, ch. 127, § 80.

59A-5-14. Name of insurer.

A. No insurer shall be formed or authorized to transact insurance in this state which
has or uses a name:

(1) the same as or deceptively similar to that of another insurer already so
authorized; or

(2)  deceptively similar to that of another insurer, other than a predecessor in
interest, authorized to transact insurance in this state within the preceding ten (10)
years if policies originally issued by such other insurer are still outstanding in this state;
or

(3) the same as or deceptively similar to that of any insurer, or proposed
insurer, not so authorized if such insurer has within the next preceding twelve (12)
months signified its intention to secure an incorporation in this state under such name,
or to do business as a foreign insurer in this state under such name, by filing notice of
such intention with the superintendent, unless written consent to use of such name or
deceptively similar name has been given by such insurer.

B. No insurer shall be so authorized which has or uses a name tending to mislead
as to its type of organization.

C. In case of conflict of names between two insurers, or a conflict otherwise
prohibited under this section, the superintendent may permit (or shall require as
condition to issuance of an original certificate of authority to an applicant insurer) the
insurer to use in this state such supplementation or modification of its name or such
business name as may reasonably be necessary to avoid the conflict.

D. Except as provided in Subsection C, above, an insurer shall conduct its business
in its own corporate or proper name.



E. Subsections A and C of this section shall not apply as to a corporation or insurer
formed under [a] plan approved by the superintendent and court for rehabilitation of a
domestic insurer pursuant to Article 41 [Chapter 59A, Article 41 NMSA 1978]
(conservation, rehabilitation and liquidation) of the Insurance Code, or as to a
corporation or insurer resulting from consolidation or merger, or acquisition of
substantially all the assets and assumption of liabilities of another insurer through bulk
reinsurance or otherwise, so long as the name used is [the] same as or similar to that of
the predecessor corporation or insurer and is not in conflict with or deceptively similar to
that of any other insurer then authorized or proposed (as provided in Subsection A(3)
above) to transact insurance in this state. Subsections A and C shall not apply as to an
insurer which is [a] subsidiary or affiliate of an authorized insurer and using name
factors similar to those of the parent or insurer with which affiliated.

History: Laws 1984, ch. 127, § 81.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

59A-5-15. Insuring power combinations.
An insurer which otherwise qualifies therefor shall be authorized to transact any one
kind or combination of kinds of insurance as defined in Sections 107 through 115 [59A-

7-1 to 59A-7-9 NMSA 1978] (kinds of insurance) of the Insurance Code, except:

A. alife insurer may grant annuities and may be authorized to transact in addition
only health insurance;

B. areciprocal insurer or Lloyds insurer shall not transact life insurance; and

C. atitle insurer shall be a stock or mutual corporation, and shall not transact any
additional kind of insurance.

History: Laws 1984, ch. 127, § 82.

59A-5-16. Capital funds, deposits, required for certificate of
authority.

A. To qualify for certificate of authority to transact any one kind or combination of
kinds of insurance in this state, an insurer shall possess:

(1) if a stock insurer, paid-in capital stock and, when first so authorized,
surplus all as shown in Schedule | of this section; or



(2) if a mutual, reciprocal or Lloyds insurer, basic capital surplus, including
guaranty funds, if any, and additional unassigned surplus when first so authorized, as
required under Schedule | of this section.

B. Except that an insurer that on January 1, 1985, having applied for a certificate on
or before February 15, 1984, held a valid and subsisting certificate of authority to
transact insurance in this state may, if a domestic insurer, continue to be so authorized
until December 31, 1995, so long as otherwise qualified therefor and possessing paid-in
capital stock, if a stock insurer, or basic capital surplus, if a mutual, reciprocal or Lloyds
insurer, not less than that required of the insurer by the laws of this state in force on
January 1, 1986; and if a foreign insurer, may so continue to be so authorized, if
otherwise qualified therefor, while possessing such capital funds (paid-in capital stock
and surplus if a stock insurer, and surplus if a mutual or reciprocal insurer) until
December 31, 1990. At the expiration of such period, as applicable, the insurer shall
meet the basic capital requirements of this section as set forth in Schedule I of this
section in order to maintain its certificate of authority. Upon a change in the control of
either a domestic insurer or foreign insurer, the insurer shall, within one year from
effective date of such change of control, meet the capital funds requirements of
Schedule | of this section as though a newly authorized insurer, but this sentence shall
not act to extend the otherwise applicable time period. For the purposes of this
subsection, "control" shall have the meaning ascribed in Section 59A-37-2 NMSA 1978.

C. The capital funds required for authority to transact insurance in this state shall be
based upon all the kinds of insurance the insurer transacts, wherever transacted or to
be transacted.

D. This section shall not apply as to domestic Lloyds plan insurers as identified in
Chapter 59A, Article 38 NMSA 1978 except as stated in that article.

E. The capital requirements of this section are set forth in the following schedule:

Schedule |
NEW MEXICO
Minimum Capital, Surplus and Deposit Requirements
Property/Casualty Insurer

) $5 to $10 to
Premium Under $5 Million $10 $25 Over $25
Volume: — == Million
Million Million _—
Number of Kinds of Insurance
1 2 3
Basic
Capital 500,000 600,000 700,000 800,000 900,000 1,000,000
Additional same same same as
500,000 600,000 700,000 as as Under
Surplus

Under Under $5 Million



$5 $5

Million Million
ceneral 160000 200,000 300,000 400,000 400,000 400,000
Deposit
same same
Soecial as as same as
Dg osit 100,000 200,000 300,000  Under Under Under
P $5 $5 $5 Million
Million Million
Life/Health Insurer
' $5 to $10 to
Premium Under $5 Million $10 $25 Siren>
Volume: == = Million
Million Million -
Basic 600,000 700,000 800,000 900,000
Capital
Adaitional 400,000 400,000 400,000 400,000
Surplus
General 100,000 100,000 100,000 100,000
Deposit
Special 100,000 100,000 100,000 100,000
Deposit

Notes:

Premium Volume means the insurer's worldwide direct premiums earned (if Property/Casualty) or
received (if Life/Health) during the previous calendar year.

Kinds of insurance pertains to the general kinds of insurance that property/casualty insurers are
authorized to transact. The following groups or single kinds of insurance shall be counted as one kind
of insurance when calculating the amount of required Basic Capital, Additional Surplus, General

Deposit and Special Deposit:

Casualty and/or Surety;
Property and/or Marine &
Transportation;

Vehicle; and

Title.

When determining Basic Capital and Additional Surplus amounts, the kinds
of Insurance shall be based on the insurer's actual or requested transaction
authority Worldwide.

When determining General Deposit and Special Deposit amounts, the kinds of Insurance shall
be based on the insurer's actual or requested transaction authority in New Mexico.

"Basic Capital" means paid-in capital stock (if a stock insurer) or basic capital surplus (if a
mutual, reciprocal or Lloyds insurer).

General Deposit or Special Deposit funds are included within, and are not additional to,
required Basic Capital and Additional Surplus.

General Deposit amounts shown above are not applicable to alien insurers.




History: Laws 1984, ch. 127, § 83; 1987, ch. 259, § 4; 1987, ch. 262, § 1; repealed and
reenacted by Laws 2007, ch. 282, § 1.

ANNOTATIONS

Repeal and reenactments. — Laws 2007, ch. 282, § 1, effective June 15, 2007,
repealed 59A-5-16 NMSA 1978, as enacted by Laws 1984, ch. 127, § 83, and enacted
a new section. Other than a minor grammar change, Subsections A through D were not
changed. Schedule | was revised.

59A-5-17. Insuring powers without added basic capital.

An insurer while authorized to transact property insurance may include in
"homeowners" and similar package policies insuring property against loss, reasonable
amounts of supplemental liability and medical benefits coverage without being
authorized to transact casualty or health insurances; and such supplemental coverages
shall not be deemed otherwise to be subject to provisions of the Insurance Code
relating to casualty or health insurance contracts.

History: Laws 1984, ch. 127, § 84.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Homeowner's liability insurance
coverage of injury from formaldehyde insulation in insured premises, 85 A.L.R.4th 956.

59A-5-18. General deposit.

A. For certificate of authority to transact insurance in this state the insurer shall
make and thereafter maintain while so authorized a general deposit in trust for the
benefit of all its policyholders and creditors. The deposit shall consist of assets eligible
therefor under Section 59A-10-3 NMSA 1978, and shall be deposited with or through
the superintendent or in a commercial depository located in the state of New Mexico
approved by the superintendent subject to rules and regulations issued by the
superintendent. As to foreign insurers, in lieu of such deposit or part thereof in this state,
the superintendent shall accept the certificate in proper form of the public official having
supervision over insurers in another state to the effect that a like deposit or part thereof
by such insurer is being maintained in public custody therein in trust for the purpose
(among other reasonable purposes of protection of policyholders and/or creditors) of the
protection of all its policyholders and creditors in New Mexico.

B. Whenever because of volume of business being transacted by the insurer, or
methods of doing business, or for other good cause the superintendent deems



advisable for protection of policyholders and creditors, the superintendent may require
an insurer to make and maintain a general deposit in reasonable amount greater than
required under Schedule | of Section 59A-5-16 NMSA 1978.

C. All such deposits made in this state shall be subject to the applicable provisions
of Chapter 59A, Article 10 NMSA 1978.

D. This section does not apply as to a domestic Lloyds plan motor vehicle insurer,
as identified in Chapter 59A, Article 38 NMSA 1978.

History: Laws 1984, ch. 127, § 85; 1987, ch. 262, § 2.
ANNOTATIONS

Compiler’s notes. — Laws 1984, ch. 127, § 993, provided that any deposit or surety
bond filed in lieu thereof with or through the superintendent or state treasurer by any
insurer in conjunction with authority to transact business in the state immediately prior to
the effective date of the act (January 1, 1985) shall be given effect to the extent it
complies with similar bonds required by the act after that date.

59A-5-19. Special deposit or bond.

A. To qualify for and continue to hold a certificate of authority to transact insurance
in this state, the insurer shall also make a special deposit in trust for the benefit only of
all its policyholders and creditors in this state in applicable amount as shown in
Schedule | of Section 59A-5-16 NMSA 1978. The deposit shall consist of assets eligible
therefor under Section 59A-10-3 NMSA 1978 and shall be deposited with or through the
superintendent or in a commercial depository located in the state of New Mexico
approved by the superintendent subject to rules and regulations issued by the
superintendent.

B. In lieu of such deposit, the insurer may file with the state treasurer of New Mexico
through the superintendent a surety bond issued by a surety insurer authorized to
transact such insurance in this state, in penal sum not less than the aggregate special
deposits required by this section. The bond shall be in such form as may be prescribed
by the attorney general of New Mexico. The bond shall not be subject to cancellation
except upon not less than sixty days advance written notice to the superintendent by the
insurer or surety; and the insurer shall promptly replace, not later than fifteen days prior
to expiration of the bond, with another like bond, any bond so canceled or otherwise
terminated. The bond shall expressly provide that failure of the insurance company to
replace a canceled or terminated bond as provided in this section shall constitute a
breach of the condition upon which the bond is given, upon which occurrence the
superintendent may immediately recover from the surety the penal sum of the bond to
be held as a special deposit in the manner described in Subsection A of this section.



C. The special deposit, or bond in lieu thereof, shall remain on deposit or on file and
in force for so long as there may arise in this state any claim under any policy issued by
the insurer covering a subject located or a service to be performed in this state or a
claim arising out of the insurer's operations in this state.

D. Whenever because of volume of business being transacted by the insurer,
methods of doing business, regulatory practices of the domiciliary state or for other
good cause the superintendent deems advisable for protection of policyholders and
creditors, the superintendent may require an insurer to make and maintain a special
deposit in reasonable amount greater than required under Schedule | of Section 59A-5-
16 NMSA 1978, but no greater than one hundred fifteen percent of its direct unpaid
losses in New Mexico.

E. The special deposit shall be subject to the applicable provisions of Chapter 59A,
Article 10 NMSA 1978.

F. This section shall not apply to domestic Lloyds plan automobile insurers as
identified in Chapter 59A, Article 38 NMSA 1978.

G. For purposes of this section, "creditors" shall not include:

(1) shareholders or other owners of the insurer regarding claims arising out of
their capacity as shareholders or other owners; or

(2)  holders of bonds, surplus notes, capital notes, contribution notes or similar
obligations of the insurer regarding claims arising out of their capacity as holders of
bonds, surplus notes, capital notes, contribution notes or similar obligations of the
insurer.

History: Laws 1984, ch. 127, § 86; 1987, ch. 262, § 3; 2003, ch. 202, § 2; 2012, ch. 9, 8§
1.

ANNOTATIONS

The 2012 amendment, effective July 1, 2012, clarified who is a creditor with respect to
a special deposit and added Subsection G.

The 2003 amendment, effective June 20, 2003, in Subsection B, substituted "canceled"
for "cancelled" in the third and fourth sentences, substituted "in this section” for "herein"
preceding "shall constitute a breach”; deleted former Subsection D which read: "For
reasons stated in Subsection B of Section 59A-5-18 NMSA 1978, the superintendent
may also require an insurer to increase its special deposit, or bond in lieu thereof, by an
amount not in excess of one hundred percent of the special deposit otherwise required
of the insurer under Schedule | of Section 59A-5-16 NMSA 1978."; and added present
Subsection D.



59A-5-20. General deposit of alien insurer.

A. The superintendent shall not issue or permit to exist a certificate of authority to
transact insurance in this state as to an alien insurer unless and while the insurer has
made and maintains out of its surplus over its United States' liabilities a general deposit
of assets acceptable to the superintendent with or through the insurance supervisory
officer of a state in which the insurer is authorized to transact insurance, in trust for the
benefit of all the insurer's policyholders and creditors in the United States.

B. The deposit shall at all times have a value of not less than the capital and surplus
required under Schedule | of Section 59A-5-16 NMSA 1978, of a foreign insurer
transacting like kinds of insurance in this state. The amount of the deposit shall to like
amount offset the amount of general deposit otherwise required of the insurer under
Schedule | of Section 59A-5-16 NMSA 1978.

History: Laws 1984, ch. 127, § 87; 1991, ch. 125, § 8.
ANNOTATIONS

Cross references. — For existing deposits and bonds, see notes following 59A-5-18
NMSA 1978.

The 1991 amendment, effective April 3, 1991, in Subsection B, substituted "capital and
surplus" for "capital funds" and substituted "Section 59A-5-16 NMSA 1978" for "Section
83 of this article" in the first sentence and "Schedule | of Section 59A-5-16 NMSA 1978"
for "such Schedule I" at the end of the second sentence.

Construction. — Former 59-5-3 NMSA 1978 required a foreign insurance company
organized under the laws of any country other than the United States, desirous of
becoming licensed to transact business in this state, to deposit with the department of
insurance of either this state, or some other state in the United States, a sum not less
than the minimum capital and surplus required of domestic and foreign companies
licensed in this state. 1957-58 Op. Att'y Gen. No. 57-257.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 8§88 63, 72 to
82.

44 C.J.S. Insurance § 81.

59A-5-21. Application for certificate of authority.

A. To apply for an original certificate of authority in this state the insurer shall file
with the superintendent its written application therefor on forms as prescribed and
furnished by the superintendent, accompanied by the applicable fees as specified or
referred to in Section 59A-6-1 NMSA 1978, stating under the oath of the president or
vice president or other chief officer and the secretary of the insurer, or of the attorney-in-



fact (if a reciprocal insurer or Lloyds insurer), the insurer's name, location of its home
office, or principal office, in the United States (if an alien insurer), the kinds of insurance
to be transacted, date of organization or incorporation, form of organization, state or
country of domicile, and such additional or other information as the superintendent may
reasonably require, together with the following documents:

(2) if a corporation, a copy of its charter or certificate or articles of
incorporation, together with all amendments thereto, or as restated and amended under
the laws of its state or country of domicile, currently certified by the public officer with
whom the originals are on file in such state or country;

(2) if a domestic incorporated insurer of a mutual insurer, a copy of its bylaws,
certified by its corporate secretary;

(3) if a reciprocal insurer or Lloyds insurer, a copy of the power of attorney of
its attorney-in-fact, certified by the attorney-in-fact; and if a domestic reciprocal insurer
or a Lloyds insurer, additional documentation showing that it has been properly formed
and is lawfully existing under applicable laws;

(4) acomplete copy of its financial statement as of not earlier than the
December 3l next preceding, in form as customarily used in the United States by like
insurers, sworn to by at least two executive officers of the insurer or certified by the
public insurance supervisory officer of the insurer's state of domicile, or of entry into the
United States if an alien insurer;

(5) acopy of the report of last examination made of the insurer certified by the
public insurance supervisory officer of its state of domicile, or of entry into the United
States if an alien insurer;

(6) appointment of the superintendent pursuant to Section 59A-5-31 NMSA
1978 as its attorney to receive service of legal process;

(7) if a foreign or alien insurer, a certificate of the public insurance supervisory
officer of its state or country of domicile showing that it is authorized or qualified for
authority to transact in such state or country the kinds of insurance proposed to be
transacted in this state;

(8) if a foreign insurer, a certificate as to a deposit elsewhere if to be tendered
pursuant to Section 59A-5-18 or 59A-5-20 NMSA 1978;

(9) if an alien insurer, a copy of the appointment and authority of its United
States manager, certified by its officer having custody of its records; and

(10) designation by the insurer of its officer or representative authorized to
appoint and remove its agents in this state.



B. If the superintendent so requests, the applicant insurer shall supplement the
documents and information above required with true biographical information
concerning the members of the insurer's board of directors or other governing body and
its principal operating officers, together with proof of identity of each such individual.

History: Laws 1984, ch. 127, § 88; 1999, ch. 289, § 1.
ANNOTATIONS

Compiler’s note. — Laws 1984, ch. 127, § 992, provides that every form of insurance
document and filing lawfully in use immediately prior to the effective date of the act
(January 1, 1985) may be continued to be used and is effective until the superintendent
otherwise prescribes pursuant to the act and bars for one year after such date either the
act or superintendent from prohibiting use of any existing form of insurance document
and filing because of a provision of the act which did not exist under the prior law
(Chapter 59 NMSA 1978) immediately prior to the effective date of the act.

The 1999 amendment, effective June 18, 1999, in Subsection A, updated the statutory
references in the introductory language and in Paragraphs (6) and (8), deleted former
Paragraph (9) relating to life or health insurers, and redesignated Paragraphs (10) and
(11) as Paragraphs (9) and (10).

59A-5-22. Issuance, refusal of authority; ownership of certificate.

A. Upon completion of application of an insurer or proposed insurer for certificate of
authority to transact insurance in this state, the superintendent, upon such examination
or investigation of the applicant as deemed advisable, shall promptly determine whether
the applicant meets financial and other applicable requirements and qualifications for
the authority as set forth in Sections 79 through 87 [59A-5-12 to 59A-5-20 NMSA 1978]
of this article. If found to be qualified and in compliance, the superintendent shall
promptly issue a certificate of authority to the applicant covering the kind or kinds of
insurance so applied and qualified for; otherwise, the superintendent shall issue order to
the applicant refusing the certificate of authority and stating therein the reasons for
refusal.

B. The certificate, if issued, shall state the insurer's name, home office address,
state or country of domicile, and the kind or kinds of insurance it is authorized to
transact in this state. At the insurer's request the superintendent may issue a certificate
limited to particular types of insurance or coverages within a kind of insurance as
defined in Article 7 [Chapter 59A, Article 7 NMSA 1978] (kinds of insurance) of the
Insurance Code.

C. Although issued and delivered to the applicant, the certificate of authority at all
times shall be the property of the state of New Mexico. Upon any expiration, suspension
or termination thereof the insurer shall promptly deliver the certificate to the
superintendent.



History: Laws 1984, ch. 127, § 89.

59A-5-23. Continuance, expiration, reinstatement of certificate of
authority.

A. A certificate of authority shall continue in force as long as the insurer is entitled
thereto under the Insurance Code, and until suspended or revoked by the
superintendent or terminated at the insurer's request, subject, however, to continuance
of the certificate by the insurer each year by:

(2) payment on or before March 1 of the continuation fee referred to in
Section 101 [59A-6-1 NMSA 1978] (fee schedule) of the Insurance Code;

(2)  due filing by the insurer of its annual statement for the next preceding
calendar year as required by Section 96 [59A-5-29 NMSA 1978] of this article; and

3) payment by the insurer when due of premium taxes with respect to the
preceding calendar year.

B. If not so continued by the insurer its certificate of authority shall expire at
midnight on the date of failure of the insurer to continue it in force, unless earlier
revoked as provided in Sections 91 through 93 [59A-5-24 to 59A-5-26 NMSA 1978] of
this article.

C. Upon the insurer's request made within three (3) months after expiration, the
superintendent may reinstate a certificate of authority which the insurer inadvertently
permitted to expire, after the insurer has fully cured all its failures which resulted in the
expiration, and upon payment by the insurer of the fee for reinstatement specified in
Section 101 (fee schedule) of the Insurance Code. Otherwise the superintendent shall
grant the insurer another certificate of authority only after filing an application therefor
and meeting all other requirements as for an original certificate of authority in this state.

History: Laws 1984, ch. 127, § 90.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-5-24. Suspension or revocation of certificate of authority;
mandatory grounds.

A. The superintendent shall suspend or revoke an insurer's certificate of authority:

Q) if such action is required by any provision of the Insurance Code; or



(2) if a foreign insurer and it no longer meets the qualifications and
requirements for a certificate of authority, on account of deficiency of capital or surplus
or otherwise, subject to Section 92 [59A-5-25 NMSA 1978] of this article relative to
impairment; or

3) if a domestic insurer and it has failed to cure an impairment of capital or
surplus within the time allowed therefor by the superintendent under the Insurance
Code or is otherwise no longer qualified for the certificate of authority; or

(4) if the insurer's certificate of authority to transact insurance therein is
suspended or revoked by its state of domicile, or state of entry into the United States if
an alien insurer.

B. Except in case of insolvency or impairment of required capital or surplus, or
suspension or revocation by another state as referred to in Paragraph (4) of Subsection
A, the superintendent shall give the insurer at least twenty (20) days written notice in
advance of suspension or revocation under this section, and the reasons therefor.

History: Laws 1984, ch. 127, § 91.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-5-25. Impairment as grounds for suspension or revocation of
certificate of authority.

A. For the purposes of Section 91 [59A-5-24 NMSA 1978] (suspension or
revocation of certificate of authority - mandatory grounds) of this article, an insurer shall
be deemed impaired when the superintendent at any time finds that the excess of the
insurer's admitted assets over its liabilities is less than the minimum basic capital
required to be maintained by the insurer under this article, and the insurer has failed to
make good the deficiency within the period provided for below.

B. The superintendent shall give the insurer written notice of the deficiency stating
the amount thereof, and require the insurer to eliminate the deficiency within sixty (60)
days after notice was so given. If the insurer fails to cure the deficiency within the sixty-
day period the superintendent shall immediately suspend or revoke its certificate of
authority. This provision shall not be deemed to prevent the superintendent, within such
sixty-day period or at any other time, from taking other action as to the insurer as
authorized under any provision of Article 41 [Chapter 59A, Article 41 NMSA 1978]
(conservation, rehabilitation, liquidation) of the Insurance Code.

History: Laws 1984, ch. 127, § 92.



ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance § 126.

44 C.J.S. Insurance 88 135, 136.

59A-5-26. Suspension, limitation or revocation of authority;
discretionary and special grounds.

A. The superintendent may, at his discretion, suspend, limit or revoke an insurer's
certificate of authority if he finds after a hearing thereon, or upon waiver of hearing by
the insurer, that the insurer has:

(1) violated or failed to comply with any lawful order of the superintendent;

(2)  willfully violated or willfully failed to comply with any lawful regulation of the
superintendent;

(3) violated any provision of the Insurance Code other than those for violation
of which suspension or revocation is mandatory; or

4) reinsured all or substantially all of its risks, or all or substantially all of its
risks in a particular kind of insurance, in another insurer.

B. In lieu of suspension or revocation of certificate of authority as provided in
Subsection A of this section, the superintendent may, at his discretion, levy upon the
insurer and the insurer shall forthwith pay to the superintendent, an administrative fine
of not more than five thousand dollars ($5,000). The superintendent shall promptly
deposit with the state treasurer to the credit of the general fund all money received
under this subsection.

C. The superintendent shall suspend or revoke an insurer's certificate of authority
on any of the following grounds, if found after a hearing thereon that the insurer:

(1) isinunsound condition, or being fraudulently conducted, or in such
condition or using such methods and practices in conduct of its business as to render its
further transaction of insurance in this state currently or prospectively hazardous or
injurious to policyholders or the public;

(2)  with such frequency as to indicate its general business practice in this
state:

(a) has without just cause failed to pay, or delayed payment of, claims arising
under its policies, whether the claim is in favor of an insured or in favor of a third person
with respect to the liability of an insured to such third person; or



(b) without just cause compels insureds or claimants to accept less than
amount due them or to employ attorney or to bring suit against the insurer or such an
insured to secure full payment or settlement of a claim;

(3) refuses to be examined, or if its directors, officers, employees or
representatives refuse to submit to examination relative to its affairs, or to produce
books, papers, records, contracts, correspondence or other documents for examination
by the superintendent when required, or refuses or fails to pay expenses of the
examination or to perform any other legal obligation relative to the examination; or

4) has failed to pay any final judgment rendered against it in this state upon
any policy, bond, recognizance or undertaking as issued or guaranteed by it, within
thirty days after the judgment becomes final.

D. The superintendent may, at his discretion and without advance notice or hearing
thereon, immediately suspend the certificate of authority of an insurer as to which
proceedings for receivership, conservation, rehabilitation or other delinquency
proceedings have been commenced in any state by the public insurance supervisory
officer of that state.

History: Laws 1984, ch. 127, § 93; 1997, ch. 121, § 3.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1997 amendment, effective June 20, 1997, added Paragraph A(4) and made
stylistic changes throughout the section.

59A-5-27. Duration of suspension; insurer's obligations during
suspension; reinstatement.

A. Suspension of an insurer's certificate of authority shall be for a fixed period of
time not to exceed two years or until the occurrence of a specific event necessary for
remedying the reasons for suspension. During the suspension period the
superintendent may modify or rescind the suspension by further order.

B. During the suspension period the insurer shall not solicit or write any new
business in this state, but shall file its annual statement, pay fees, licenses and taxes as
required under the Insurance Code, and may service its business already in force in this
state, as if the certificate of authority had continued in full force. Upon failure of the
insurer to continue its certificate of authority in accordance with this subsection, the
insurer's certificate of authority shall be revoked.



C. If the suspension of the certificate of authority is for a fixed period of time and the
certificate of authority has not been otherwise terminated, upon expiration of the
suspension period, the insurer's certificate of authority shall automatically reinstate
unless the superintendent finds that the insurer is not in compliance with the
requirements of the Insurance Code.

D. If the suspension of the certificate of authority was until the occurrence of a
specific event and the certificate of authority has not been otherwise terminated, upon
the presentation of evidence satisfactory to the superintendent that the specific event
has occurred, the insurer's certificate of authority shall be reinstated unless the
superintendent finds that the insurer is otherwise not in compliance with the
requirements of the Insurance Code. The superintendent shall promptly notify the
insurer of such reinstatement, and the insurer shall not consider its certificate of
authority reinstated until so notified by the superintendent. If satisfactory evidence as to
the occurrence of the specific event has not been presented to the superintendent
within two years of the date of the suspension, the certificate of authority shall be
revoked.

E. Nothing contained in this section shall prevent the superintendent from revoking
a certificate of authority at any time upon any ground specified in the Insurance Code.

History: Laws 1984, ch. 127, § 94; 1993, ch. 320, § 11.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1993 amendment, effective June 18, 1993, rewrote Subsections A and C, added
the last sentence in Subsection B and added Subsections D and E.

59A-5-28. General corporation statutes inapplicable to foreign
insurers.

The general corporation statutes of New Mexico shall not apply to foreign insurers
holding certificate of authority to transact insurance in this state.

History: Laws 1984, ch. 127, § 95.
59A-5-29. Annual statement.

A. Each authorized insurer shall annually on or before March 1, or within any
reasonable extension of time that the superintendent for good cause may have granted
on or before such date, file with the superintendent and with the national association of
insurance commissioners a full and true statement of its financial condition and of its
transactions and affairs as of the December 31 next preceding. The statement shall be



prepared in the form of the annual statement blank prescribed by the national
association of insurance commissioners for use in the United States for the type of
insurer and kinds of insurance to be reported upon, in accordance with the annual
statement instructions and the accounting practices and procedures manual published
by the national association of insurance commissioners, or such other form and
instructions as the superintendent may prescribe, and supplemented by additional
information reasonably required by the superintendent; the superintendent may require
that the annual statement data be filed in electronically readable format or in lieu of
filing, may accept a statement or supplemental information filed in electronic format with
the national association of insurance commissioners that is readily available to the
superintendent and that the superintendent can reproduce or otherwise make available
to the public for a period of at least five years from the date that the filing is due. The
statement shall be verified by the oath of the insurer's president or vice president and
secretary or actuary, as applicable; or, in absence of the foregoing, by two other
principal officers; or if a reciprocal insurer or Lloyds insurer, the oath of the attorney-in-
fact or its like officers if a corporation.

B. The statement of an alien insurer shall be verified by its United States manager
or other officer duly authorized and shall relate only to the insurer's transactions and
affairs in the United States unless the superintendent requires otherwise. If the
superintendent requires a statement as to the alien insurer's affairs throughout the
world, the insurer shall file such statement with the superintendent as soon as
reasonably possible.

C. If the insurer's statement is in any language other than English or in monetary
amounts other than United States dollars, the statement shall be accompanied by an
English-language translation and monetary amounts shall be shown in United States
dollars with statement of the basis upon and date as of which the monetary conversion
was made.

D. The superintendent may suspend or revoke the certificate of authority of any
insurer failing to file its annual statement when due.

E. Attime of filing, the insurer shall pay the fee for filing its annual statement with
the superintendent as prescribed by Section 59A-6-1 NMSA 1978, and pay to the
national association of insurance commissioners the fee established for filing, review or
processing of the information, unless such fee has been disapproved by the
superintendent.

F. In the absence of actual malice, members of national association of insurance
commissioners, their duly authorized committees, subcommittees and task forces, their
delegates, employees and all others charged by the superintendent or the national
association of insurance commissioners with the responsibility of collecting, reviewing,
analyzing and disseminating the information developed from the filing of the annual
statement blanks shall be acting as agents of the superintendent under the authority of
the Insurance Code [59A-1-1 NMSA 1978] and shall not be subject to civil liability for



libel, slander or any other cause of action by virtue of their collection, review and
analysis or dissemination of the data and information collected from the filings required
hereunder.

G. As to publication of nonstatutory financial statements, refer to Section 59A-16-9
NMSA 1978.

History: Laws 1984, ch. 127, § 96; 1986, ch. 78, § 1; 1993, ch. 320, § 12; 2007, ch. 282,
8§ 2.

ANNOTATIONS

Cross references. — For electronic authentication and substitution for signature, see
14-3-15.2 NMSA 1978.

For existing forms and filings, see notes following 59A-5-21 NMSA 1978.

The 2007 amendment, effective June 15, 2007, amended Subsection A to provide for
the electronic filing of information filed with the national association of insurance
commissioners.

The 1993 amendment, effective June 18, 1993, in Subsection A, made a stylistic
change in the first sentence and rewrote the second sentence; added the language
beginning "and pay to the national” in Subsection E; added Subsection F; and
redesignated former Subsection F as Subsection G.

59A-5-29.1. Quarterly reports.

The superintendent may, in his sole discretion at any time and for any reason,
including those set forth in Sections 59A-41-24 through 59A-41-26 NMSA 1978, require
any authorized insurer to file quarterly financial statements with the superintendent and
with the national association of insurance commissioners in accordance with the
provisions of Section 59A-5-29 NMSA 1978.

History: 1978 Comp., 8 59A-5-29.1, enacted by Laws 1993, ch. 320, § 13.
ANNOTATIONS
Repeals and reenactments. — Laws 1993, ch. 320, § 13 repealed former 59A-5-29.1

NMSA 1978, as enacted by Laws 1986, ch. 78, § 2, and enacted a new section,
effective June 18, 1993.

59A-5-30. Penalties for late, false annual statements.

A. Any insurer failing without just cause reasonably beyond control of the insurer, to
file its annual statement as required in Section 96 [59A-5-29 NMSA 1978] of this article,



shall be required to pay a penalty of one hundred dollars ($100) for each day's delay,
but not to exceed five thousand dollars ($5,000) in aggregate amount, to be recovered
in a civil action brought against the insurer in the name of the state of New Mexico by
the attorney general. Such penalty may be in addition to any refusal to continue, or
suspension or revocation of, the insurer's certificate of authority for such failure.

B. Any director, officer, agent or employee of any insurer who subscribes to, makes
or concurs in making or publishing, any annual or other statement of the insurer
required by law, knowing the same to contain any material statement which is false,
shall upon conviction thereof be guilty of a misdemeanor and upon conviction shall be
sentenced to a fine of not more than one thousand dollars ($1,000), unless by its extent
and nature the offense is punishable under other statutes as a felony.

History: Laws 1984, ch. 127, § 97.

59A-5-31. Appointment of superintendent as process agent.

A. Before the superintendent authorizes it to transact insurance in this state, each
insurer shall appoint the superintendent and [his] successors in office as its attorney to
receive service of legal process issued against the insurer in this state. The
appointment shall be on form as designated and furnished by the superintendent,
accompanied by copy of resolution of the board of directors or like governing body of
the insurer, or other appropriate instrument acceptable to the superintendent, showing
that those who executed the appointment were duly authorized to do so on behalf of the
insurer.

B. The appointment shall be irrevocable, shall bind the insurer and any successor in
interest to the assets or liabilities of the insurer, and shall remain in effect as long as
there exists any contract of the insurer in this state or any obligation of the insurer
arising out of its transactions in this state.

C. The insurer shall file the appointment with the superintendent as part of its
application for certificate of authority, together with a designation of the person to whom
the superintendent shall forward process against the insurer served upon the
superintendent. The insurer may change such designation by a new filing.

History: Laws 1984, ch. 127, § 98.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

59A-5-32. Serving process; time to plead.



A. Service of process against an insurer for whom the superintendent is attorney
shall be made by delivering to and leaving with the superintendent, his deputy or a
person in apparent charge of the office during the superintendent's absence, two (2)
copies of the process together with the fee therefor specified in Section 101 [59A-6-1
NMSA 1978] (fee schedule) of the Insurance Code, taxable as costs in the action.

B. Upon such service the superintendent shall forthwith forward by prepaid
registered or certified mail return receipt requested one of the copies of such process
showing date and time of service on the superintendent, to the person currently
designated by the insurer to receive the copy as provided in Section 98 [59A-5-31
NMSA 1978] (appointment of superintendent as process agent) of this article. Service of
process on the insurer shall be complete upon receipt, or, in the event of refusal to
accept, the date of such refusal.

C. Process served as provided in this section shall for all purposes constitute valid
and binding personal service within this state upon the insurer. If summons is served
under this section, the time within which the insurer is required to appear shall be
extended an additional ten (10) days beyond that otherwise allowed by New Mexico
Rules of Civil Procedure.

D. The superintendent shall keep record of the day and time of service of legal
process under this section.

History: Laws 1984, ch. 127, § 99.
ANNOTATIONS

Cross references. — For New Mexico Rules of Civil Procedure, see Rule 1-001 NMRA
et seq.

No service fee for state. — Fee required in connection with service of process cannot
be taxed and assessed against the state. 1933-34 Op. Att'y Gen. No. 33-704.

Law reviews. — For article, "Attachment in New Mexico - Part |," see 1 Nat. Resources
J. 303 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Foreign insurance company as subject
to service of process in action on policy, 44 A.L.R.2d 416.

44 C.J.S. Insurance 88 82 et seq.
59A-5-33. Reciprocity provision.
A. When by or pursuant to the laws of any other state or foreign country or province,

any taxes, licenses and other fees, in the aggregate, and any fines, penalties, deposit
requirements or other material requirements, obligations, prohibitions or restrictions are



or would be imposed upon New Mexico insurers doing business or that might seek to do
business in such state, country or province, or upon the agents or representatives of
such insurers or upon brokers or adjusters, which are in excess of such taxes, licenses
and other fees, in the aggregate, or which are in excess of the fines, penalties, deposit
or other requirements, obligations, prohibitions or restrictions directly imposed upon
similar insurers, or upon the agents or representatives of such insurers, or upon
brokers, or upon adjusters, of such other state, country or province under the statutes of
this state, so long as such laws of such other state, country or province continue in force
or are so applied, the same taxes, licenses and other fees, in the aggregate, or fines,
penalties or deposit requirements or other material requirements, obligations,
prohibitions or restrictions of whatever kind may be imposed by the superintendent upon
the insurers, or upon the agents or respresentatives [representatives] of such insurers,
or upon brokers of such other state, country or province, doing business or seeking to
do business in New Mexico. Any tax, license or other fee or obligation imposed by any
city, county or other political subdivision or agency of such other state, country or
province on New Mexico insurers or their agents, representatives, brokers or adjusters
shall be deemed to be imposed by such state, country or province within the meaning of
this section.

B. This section does not apply as to:
(1)  personal income taxes; or
(2) advalorem taxes on real or personal property; or

(3)  special purpose obligations or assessments, or assessments under
insurance guaranty fund laws, imposed by another state in connection with particular
kinds of insurance, except that assessment of insurers for financing of public safety,
health and protection purposes is not exempt under this subsection. Except, that
deductions from premium taxes or other taxes otherwise payable, allowed on account of
real or personal property taxes paid, shall be taken into consideration by the
superintendent in determining propriety and extent of reciprocity action under this
section.

C. For purposes of this section domicile of an alien insurer, other than Canadian
insurer, shall be that state designated by the insurer in writing filed with the
superintendent at time of authorization in this state or within six (6) months after the
effective date of the Insurance Code, whichever date is the later, and may be any one of
the following states:

(1)  that in which the insurer was first authorized to transact insurance; or

(2) that in which is located the insurer's principal place of business in the
United States; or



3) that in which is held the largest deposit of trusteed assets of the insurer for
protection of its policyholders in the United States.

If the insurer makes no such designation, its domicile shall be deemed to be that
state in which is located its principal place of business in the United States.

D. The domicile of a Canadian insurer shall be Canada and the province of Canada
in which its head office is located.

History: Laws 1984, ch. 127, § 100.
ANNOTATIONS

Compiler’s notes. — The phrase "effective date of the Insurance Code" means
January 1, 1985, the effective date of Laws 1984, Chapter 127.

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 8§88 85, 86.

44 C.J.S. Insurance § 76.

ARTICLE 5A
Risk-Based Capital

59A-5A-1. Short title.
Chapter 59A, Article 5A NMSA 1978 may be cited as the "Risk-Based Capital Act".

History: 1978 Comp., 8 59A-5A-1, enacted by Laws 1995, ch. 149, § 1.
59A-5A-2. Definitions.

As used in the Risk-Based Capital Act:

A. "adjusted risk-based capital report” means a risk-based capital report adjusted in
accordance with Subsection E of Section 59A-5A-3 NMSA 1978;

B. "authorized control level risk-based capital* means the number determined under
the risk-based capital formula in accordance with the risk-based capital instructions
bearing the same designation;



C. "company action level risk-based capital” means an amount equal to two
hundred percent of an insurer's or health organization's authorized control level risk-
based capital;

D. "corrective order" means an order issued by the superintendent specifying
required corrective actions;

E. "domestic insurer or health organization" means an insurer, fraternal benefit
society or health organization domiciled in New Mexico;

F. "foreign insurer or health organization" means an insurer, fraternal benefit society
or health organization that is authorized to do business in New Mexico but is not
domiciled in New Mexico;

G. "fraternal benefit society” means an incorporated society, order or supreme
lodge, without capital stock, including one exempted pursuant to the provisions of
Paragraph (2) of Subsection A of Section 59A-44-40 NMSA 1978, whether incorporated
or not, conducted solely for the benefit of its members and their beneficiaries and not for
profit, operated on a lodge system with ritualistic form of work, having a representative
form of government and that provides benefits in accordance with Chapter 59A, Article
44 NMSA 1978;

H. "health organization” means a health maintenance organization; nonprofit health
care plan; limited health service organization; dental or vision plan; hospital, medical
and dental indemnity or service corporation; or other managed care organization, but
does not mean an organization that is licensed as either a life or health insurer or as a
property and casualty insurer and that is otherwise subject to either the life or property
and casualty risk-based capital requirements;

I. "life or health insurer" means any authorized life insurer, health insurer or
property and casualty insurer writing only health insurance;

J. "mandatory control level risk-based capital" means an amount equal to seventy
percent of an insurer's or health organization's authorized control level risk-based
capital;

K. "property and casualty insurer" means any insurer authorized to write property,
marine and transportation, casualty, vehicle or surety insurance, but does not include
any insurer writing only one of the following:

Q) mortgage guaranty insurance;

(2) financial guaranty insurance;

(3) title insurance; or



(4) health insurance;

L. "negative trend" means, with respect to a life or health insurer or a fraternal
benefit society, a negative trend over a period of time, as determined in accordance with
the trend test calculation included in the life or fraternal risk-based capital instructions;

M. "regulatory action level risk-based capital* means an amount equal to one
hundred fifty percent of an insurer's or health organization's authorized control level risk-
based capital;

N. "revised risk-based capital plan” means a risk-based capital plan that has been
rejected by the superintendent and revised by the insurer or health organization, with or
without the superintendent's recommendation;

O. "risk-based capital instructions" means the risk-based capital report, including
risk-based capital instructions, adopted by the national association of insurance
commissioners, as they may be amended by the national association of insurance
commissioners from time to time, and not disapproved by the superintendent;

P. "risk-based capital level" means an insurer's or health organization's company
action level risk-based capital, regulatory action level risk-based capital, authorized
control level risk-based capital or mandatory control level risk-based capital;

Q. "risk-based capital plan" means a comprehensive financial plan as specified in
Subsection B of Section 59A-5A-4 NMSA 1978;

R. "risk-based capital report" means the report specified in Section 59A-5A-3 NMSA
1978; and

S. "total adjusted capital* means the sum of:
(1) aninsurer's or health organization's capital and surplus as determined in
accordance with statutory accounting principles applicable to annual financial
statements required to be filed under Section 59A-5-29 NMSA 1978; and

(2)  such other items, if any, as the risk-based capital instructions may provide.

History: 1978 Comp., 8 59A-5A-2, enacted by Laws 1995, ch. 149, § 2; 2014, ch. 59, §
2.

ANNOTATIONS

The 2014 amendment, effective July 1, 2014, added definitions of terms to subject
health organizations and fraternal benefit organizations to the Risk-Based Capital Act; in
Subsection C, after "percent of an insurer’s", added "or health organization’s"; added
Subsections E, F, G and H; in Subsection I, after "life insurer, health insurer”, added "or



property and", and after "only health insurance", deleted "or nonprofit health care plan®;
in Subsection J, after "percent of an insurer’s", added "or health organization’s"; in
Subsection K, at the beginning of the sentence within the quotation marks, after
"property”, deleted "or" and added "and"; in Subsection L, after "life or health insurer"”,
added "or a fraternal benefit society, a", and after "calculation included in the", added
"life or fraternal"; in Subsection M, after "percent of an insurer’s", added "or health
organization’s"; in Subsection N, after "revised by the insurer", added "or health
organization"; in Subsection P, after "means an insurer’s", added "or health

organization’s"; and in Subsection S, Paragraph (1), after "an insurer’s", added "or
health organization’s".

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the
provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-3. Risk-based capital reports.

A. On or before March 1 each year, every domestic insurer and health organization
shall prepare and submit to the superintendent a report of its risk-based capital levels as
of December 31 of the immediately preceding calendar year, in a form and containing
such information as is required by the risk-based capital instructions. In addition, every
domestic insurer and health organization shall file its risk-based capital report with:

(1) the national association of insurance commissioners in accordance with
the risk-based capital instructions; and

(2)  the insurance commissioner of each state in which the insurer or health
organization is authorized to do business, if the insurance commissioner for that state
has notified the insurer or health organization of the request in writing. The insurer or
health organization shall file a copy of its risk-based capital report with each
commissioner not later than March 1 each year or fifteen days from receipt of the notice,
whichever is later.

B. A life or health insurer's or a fraternal benefit society's risk-based capital shall be
determined in accordance with the formula in the risk-based capital instructions. The
formula shall take into account and may adjust for the covariance among the following
factors:

Q) asset risk;

(2) the risk of adverse insurance experience with respect to the insurer's
liabilities and obligations;

(3) the interest rate risk with respect to the insurer's business; and



4) all other business risks and other relevant risks set forth in the risk-based
capital instructions.

C. A health organization's or property and casualty insurer's risk-based capital shall
be determined in accordance with the appropriate formula in the risk-based capital
instructions. The formula shall take into account and may adjust for the covariance
among the following factors:

(1) assetrisk;
(2)  creditrisk;
3) underwriting risk; and

(4)  all other business risks and other relevant risks set forth in the risk-based
capital instructions.

D. Capital in excess of the amount produced by the risk-based capital requirements
contained in the Risk-Based Capital Act and formulas, schedules and instructions
referenced in the Risk-Based Capital Act is desirable in the business of insurance.
Additional capital is used and useful in the insurance business and helps to secure an
insurer or health organization against various risks inherent in, or affecting, the business
of insurance and not accounted for or only partially measured by the risk-based capital
requirements contained in the Risk-Based Capital Act. Accordingly, insurers and health
organizations should seek to maintain capital above the risk-based capital levels
required by that act.

E. If a domestic insurer or health organization files a risk-based capital report that in
the superintendent's judgment is inaccurate, then the superintendent shall adjust the
risk-based capital report to correct the inaccuracy and shall notify the insurer or health
organization of the adjustment. The notice shall contain a statement of the reason for
the adjustment.

History: 1978 Comp., 8 59A-5A-3, enacted by Laws 1995, ch. 149, § 3; 2014, ch. 59, §
3.

ANNOTATIONS

The 2014 amendment, effective July 1, 2014, subjected health organizations and
fraternal benefit organizations to the Risk-Based Capital Act; in Subsection A, in the first
sentence, after "year, every domestic insurer”, added "and health organization”, and in
the second sentence, after "addition, every domestic insurer" added "and health
organization”; in Subsection A, Paragraph (2), in the first sentence, after "in which the
insurer", added "or health organization”, and after "notified the insurer", added "or health
organization”, and in the second sentence, after "The insurer”, added "or health
organization"; in Subsection B, in the first sentence, after "health insurer’s", added "or a



fraternal benefit society’s"; in Subsection C, in the first sentence, after "A", added
"health organization’s or", after "organization’s or property", deleted "or" and added
"and", and after "in accordance with the", added "appropriate"; in Subsection D, in the
first sentence, deleted "An excess of", after "Capital”, deleted "over" and added "in
excess of", after "in excess of the amount", deleted "calculated" and added "produced",
after "produced by the", added "risk-based capital requirements contained in the Risk-
Based Capital Act and", in the second sentence, after "secure an insurer", added "or
health organization”, and in the third sentence, after "insurers”, added "and health
organizations"; and in Subsection E, in the first sentence, after "domestic insurer”,
added "or health organization”, and after "notify the insurer”, added "or health
organization".

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the
provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-4. Company action level event.

A. As used in the Risk-Based Capital Act, a "company action level event" means
any of the following events:

(1) the filing of a risk-based capital report by an insurer or health organization
that indicates:

(a) that the insurer or health organization has total adjusted capital greater
than or equal to its regulatory action level risk-based capital but less than its company
action level risk-based capital,

(b) in the case of a life or health insurer or fraternal benefit society, that the
insurer has total adjusted capital greater than or equal to its company action level risk-
based capital but less than three hundred percent of its authorized control level risk-
based capital and has a negative trend;

(c) in the case of a property and casualty insurer, that the insurer has total
adjusted capital greater than or equal to its company action level risk-based capital but
less than three hundred percent of its authorized control level risk-based capital and
triggers the trend test determined in accordance with the trend test calculation included
in the property and casualty risk-based capital instructions; or

(d) in the case of a health organization, that the health organization has total
adjusted capital greater than or equal to its company action level risk-based capital but
less than three hundred percent of its authorized control level risk-based capital and
triggers the trend test determined in accordance with the trend test calculation included
in the health risk-based capital instructions;



(2) the superintendent's notification to an insurer or health organization that its
adjusted risk-based capital report indicates the existence of an event described in
Paragraph (1) of this subsection, unless the insurer or health organization challenges
the adjusted report pursuant to Section 59A-5A-8 NMSA 1978; or

3) if an insurer or health organization challenges the adjusted risk-based
capital report, notification to the insurer or health organization that the superintendent
has, after hearing, rejected the challenge.

B. In the event of a company action level event, the insurer or health organization
shall prepare and submit to the superintendent a risk-based capital plan, which shall:

(2) identify the conditions that contribute to the company action level event;

(2)  contain proposals of corrective actions that the insurer or health
organization intends to take to eliminate the company action level event;

3) provide projections of the insurer's or health organization's expected
financial results in the current year and at least the four succeeding years, both in the
absence of and giving effect to the proposed corrective actions, including projections of
statutory operating income, net income, capital and surplus. Projections for new and
renewal business may, if appropriate, include separate projections for each major line of
business and separately identify each significant income, expense and benefit
component;

(4) identify the key assumptions impacting the insurer's or health
organization's projections and the sensitivity of the projections to the assumptions; and

(5) identify the quality of, and problems associated with, the insurer's or health
organization's business, including its assets, anticipated business growth and
associated surplus strain, extraordinary exposure to risk, mix of business and use of
reinsurance, if any, in each case.

C. The risk-based capital plan shall be submitted on or before the later of the
following dates:

(1) forty-five days after the company action level event; or

(2) ifthe insurer or health organization challenges the adjusted risk-based
capital report pursuant to Section 59A-5A-8 NMSA 1978, forty-five days after the date of
the notification to the insurer or health organization that the superintendent has, after
hearing, rejected the insurer's or health organization's challenge.

D. Within sixty days after the submission of an insurer's or health organization's risk-
based capital plan, the superintendent shall notify the insurer or health organization
whether the plan shall be implemented or is, in the superintendent's judgment,



unsatisfactory. If the superintendent determines that the risk-based capital plan is
unsatisfactory, the notification to the insurer or health organization shall set forth the
reasons for the determination and may set forth proposed revisions that will render the
plan satisfactory. Upon notification, the insurer or health organization shall prepare a
revised risk-based capital plan, which may incorporate by reference any revisions
proposed by the superintendent, and shall submit the revised plan to the
superintendent. The revised plan shall be submitted on or before the last of the
following dates:

(1) forty-five days after the date of the superintendent's notification; or

(2) if the insurer or health organization challenges the notification pursuant to
Section 59A-5A-8 NMSA 1978, forty-five days after the date of the notification to the
insurer or health organization that the superintendent has, after hearing, rejected the
insurer's or health organization's challenge.

E. A notification that the insurer's or health organization's risk-based capital plan or
revised risk-based capital plan is unsatisfactory may include a statement that the
notification constitutes a regulatory action level event, subject to the insurer's or health
organization's right to a hearing pursuant to Section 59A-5A-8 NMSA 1978.

F. Every domestic insurer or health organization that files a risk-based capital plan
or revised risk-based capital plan with the superintendent shall file a copy of the risk-
based capital plan and any revised risk-based capital plan with the insurance
commissioner of each state in which the insurer or health organization is authorized to
do business if:

(1) the state has confidentiality provisions substantially similar to those in
Subsection A of Section 59A-5A-9 NMSA 1978; and

(2)  the insurance commissioner for that state has notified the insurer or health
organization of the request in writing. The insurer or health organization shall file a copy
of the risk-based capital plan or revised risk-based capital plan with each commissioner
on or before the later of the following dates:

(a) fifteen days after the receipt of notice to file a copy of its risk-based capital
plan or revised risk-based capital plan with the state; or

(b) the date that the risk-based capital plan or revised risk-based capital plan
is filed under Subsections C and D of this section.

History: 1978 Comp., 8 59A-5A-4, enacted by Laws 1995, ch. 149, § 4; 2014, ch. 59, §
4.

ANNOTATIONS



The 2014 amendment, effective July 1, 2014, subjected health organizations and
fraternal benefit organizations to the Risk-Based Capital Act; in Subsection A, in the
introductory sentence, after "means any", deleted "one or more"; in Subsection A,
Paragraph (1), after "insurer"”, deleted "which" and added "or health organization that";
in Subsection A, Paragraph (1), Subparagraph (a), after "insurer", added "or health
organization”; in Subsection A, Paragraph (1), Subparagraph (b), at the beginning of the
sentence, added "in the case of", after "health insurer”, added "or fraternal benefit
society, that the insurer”, and after "but less than”, deleted "two hundred fifty" and
added "three hundred", in Subsection A, Paragraph (1), added Subparagraphs (c) and
(d); in Subsection A, Paragraph (2), after "notification to an insurer”, added "or health
organization”, and after "unless the insurer”, added "or health organization"; in
Subsection A, Paragraph (3), after "if an insurer”, added "or health organization”, after
"adjusted", added "risk-based capital”, and after "notification to the insurer”, added "or
health organization”; in Subsection B, in the introductory sentence, after "the insurer"”,
added "or health organization”; in Subsection B, Paragraph (2), after "the insurer",
added "or health organization"; in Subsection B, Paragraph (3), in the first sentence,
after "the insurer’s", added "or health organization’s"; in Subsection B, Paragraph (4),
after "the insurer’s", added "or health organization’s"; in Subsection B, Paragraph (5),
after "the insurer’s", added "or health organization’s", and after "including", deleted "but
not limited to"; in Subsection C, Paragraph (2), after "if the insurer" , added "or health
organization”, after "to the insurer”, added "or health organization”, and after "rejected
the insurer’s", added "or health organization’s"; in Subsection D, in the introductory
paragraph, in the first sentence, after "submission of an insurer’s", added "or health
organization’s", and after "notify the insurer", added "or health organization", in the
second sentence, after "notification to the insurer", added "or health organization”, and
in the third sentence, after "the insurer”, added "or health organization"; in Subsection
D, Paragraph (2), after "if the insurer”, added "or health organization”, after "notification
to the insurer", added "or health organization", and after "rejected the insurer’s", added
"or health organization’s"; in Subsection E, after "that the insurer’s", added "or health
organization’s", and after "subject to the insurer’s", added "or health organization’s"; in
Subsection F, in the introductory paragraph, after "domestic insurer”, deleted "which"
and added "or health organization that", and after "which the insurer", added "or health
organization”; and in Subsection F, Paragraph (2), in the first sentence, after "notified
the insurer", added "or health organization”, and in the second sentence, after "The
insurer”, added "or health organization”.

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the

provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-5. Regulatory action level event.

A. For purposes of the Risk-Based Capital Act, "regulatory action level event"
means any of the following events:



(2) the filing of a risk-based capital report by an insurer or health organization
that indicates that the insurer's or health organization's total adjusted capital is greater
than or equal to its authorized control level risk-based capital but less than its regulatory
action level risk-based capital;

(2) the superintendent's notification to an insurer or health organization that its
adjusted risk-based capital report indicates the existence of an event described in
Paragraph (1) of this subsection, unless the insurer or health organization challenges
the adjusted report pursuant to Section 59A-5A-8 NMSA 1978;

(3) if an insurer or health organization challenges the adjusted risk-based
capital report, notification to the insurer or health organization that the superintendent
has, after hearing, rejected the challenge;

(4) aninsurer's or health organization's failure to file a risk-based capital
report by the filing date, unless the insurer or health organization has provided an
explanation satisfactory to the superintendent and has cured the failure within ten days
after the filing date;

(5) aninsurer's or health organization's failure to submit a risk-based capital
plan to the superintendent by the date specified in Subsection C of Section 59A-5A-4
NMSA 1978;

(6) the superintendent's notification to an insurer or health organization that:

(a) the risk-based capital plan or revised risk-based capital plan submitted by
the insurer or health organization is, in the superintendent's judgment, unsatisfactory;
and

(b) the notification constitutes a regulatory action level event with respect to
the insurer or health organization, unless the insurer or health organization has
challenged the determination pursuant to Section 59A-5A-8 NMSA 1978;

(7 if an insurer or health organization challenges the superintendent's
determination made pursuant to Paragraph (6) of this subsection, notification to the
insurer or health organization that the superintendent has, after hearing, rejected the
challenge;

(8) the superintendent's notification to an insurer or health organization that
the insurer or health organization has failed to adhere to its risk-based capital plan or
revised risk-based capital plan and that the failure has had or will have a substantial
adverse effect on the ability of the insurer or health organization to eliminate the
company action level event, unless the insurer or health organization has challenged
the determination pursuant to Section 59A-5A-8 NMSA 1978; or



(9) if an insurer or health organization challenges the superintendent's
determination made pursuant to Paragraph (8) of this subsection, notification to the
insurer or health organization that the superintendent has, after hearing, rejected the
challenge.

B. In the event of a regulatory action level event, the superintendent shall:

(2) require the insurer or health organization to prepare and submit a risk-
based capital plan or, if applicable, a revised risk-based capital plan;

(2) perform such examination or analysis as the superintendent deems
necessary of the assets, liabilities and operations of the insurer or health organization,
including a review of its risk-based capital plan or revised risk-based capital plan; and

(3) subsequent to the examination or analysis, issue an order specifying such
corrective actions as the superintendent determines are required.

C. In determining corrective actions, the superintendent may take into account such
factors as are deemed relevant based upon the superintendent's examination or
analysis of the assets, liabilities and operations of the insurer or health organization,
including the results of any sensitivity tests undertaken pursuant to the risk-based
capital instructions. The risk-based capital plan or revised risk-based capital plan shall
be submitted on or before the later of the following dates:

(1) forty-five days after the occurrence of the regulatory action level event; or

(2) if the insurer or health organization challenges an adjusted or revised risk-
based capital report or plan pursuant to Section 59A-5A-8 NMSA 1978 and the
challenge is not frivolous in the superintendent's judgment, forty-five days after
notification to the insurer or health organization that the superintendent has, after
hearing, rejected the insurer's or health organization's challenge.

D. The superintendent may retain actuaries and investment experts and other
consultants as the superintendent deems necessary to review the insurer's or health
organization's risk-based capital plan or revised risk-based capital plan, examine or
analyze the assets, liabilities and operations of the insurer or health organization and
formulate the corrective order with respect to the insurer or health organization. The
fees, costs and expenses incurred by consultants shall be paid by the affected insurer
or health organization or such other party as the superintendent directs.

History: 1978 Comp., 8 59A-5A-5, enacted by Laws 1995, ch. 149, § 5; 2014, ch. 59, §
5.

ANNOTATIONS



The 2014 amendment, effective July 1, 2014, subjected health organizations to the
Risk-Based Capital Act; in Subsection A, Paragraph (1), after "by an insurer”, deleted
"which", and added "or health organization that", and after "the insurer’s", added "or
health organization’s"; in Subsection A, Paragraph (2), after "notification to an insurer”,
added "or health organization”, and after "unless the insurer", added "or health
organization”; in Subsection A, Paragraph (3), after "if an insurer”, added "or health
organization"”, after "adjusted", added "risk-based capital”, and after "notification to the
insurer”, added "or health organization"; in Subsection A, Paragraph (4), after "an
insurer's", added "or health organization’s", and after "unless the insurer", added "or
health organization”; in Subsection A, Paragraph (5), after "an insurer’s", added "or
health organization’s"; in Subsection A, Paragraph (6), after "to an insurer", added "or
health organization”; in Subsection A, Paragraph (6), Subparagraph (a), after "by the
insurer”, added "or health organization"; in Subsection A, Paragraph (6), Subparagraph
(b), after "respect to the insurer”, added "or health organization", and after "unless the
insurer”, added "or health organization"; in Subsection A, Paragraph (7), after "if an
insurer”, added "or health organization”, and after "notification to the insurer”, added "or
health organization”; in Subsection A, Paragraph (8), after "notification to an insurer”,
added "or health organization”, after "that the insurer”, added "or health organization”,
after "ability of the insurer”, added "or health organization”, and after "unless the
insurer”, added "or health organization"”; in Subsection A, Paragraph (9), after "if an
insurer”, added "or health organization”, and after "notification to the insurer", added "or
health organization”; in Subsection B, Paragraph (1), after "insurer", added "or health
organization”; in Subsection B, Paragraph (2), after "insurer”, added "or health
organization”; in Subsection C, in the introductory paragraph, in the first sentence, after
"operations of the insurer”, added "or health organization”, and after "including”, deleted
"but not limited to"; in Subsection C, Paragraph (2), after "if the insurer", added "or
health organization”, after "adjusted”, added "or revised", after "notification to the
insurer", added "or health organization", and after "rejected the insurer’s", added "or
health organization’s"; and in Subsection D, in the first sentence, after "other
consultants", deleted "as he may deem" and added "the superintendent deems", after
"review the insurer’s", added "or health organization’s", and after "operations of the
insurer", added "or health organization", and in the second sentence, after "affected
insurer”, added "or health organization”.

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the

provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-6. Authorized control level event.

A. As used in the Risk-Based Capital Act, "authorized control level event" means
any of the following events:

Q) the filing of a risk-based capital report by an insurer or health organization
that indicates that the insurer's or health organization's total adjusted capital is greater



than or equal to its mandatory control level risk-based capital but less than its
authorized control level risk-based capital;

(2) the superintendent's notification to an insurer or health organization that its
adjusted risk-based capital report indicates the existence of an event described in
Paragraph (1) of this subsection, unless the insurer or health organization challenges
the adjusted report pursuant to Section 59A-5A-8 NMSA 1978;

3) if an insurer or health organization challenges the adjusted risk-based
capital report, notification to the insurer or health organization that the superintendent
has, after hearing, rejected the challenge;

(4) aninsurer's or health organization's failure to respond, in a manner
satisfactory to the superintendent, to a corrective order unless the insurer or health
organization has challenged the order pursuant to Section 59A-5A-8 NMSA 1978; or

(5) if an insurer or health organization has challenged a corrective order and
the superintendent has, after hearing, rejected the challenge or modified the corrective
order, the failure of the insurer or health organization to respond, in a manner
satisfactory to the superintendent, to the corrective order subsequent to rejection or
modification.

B. In the event of an authorized control level event with respect to an insurer or
health organization, the superintendent shall:

(1) take such actions as are required pursuant to Section 59A-5A-5 NMSA
1978 regarding an insurer or health organization with respect to which a regulatory
action level event has occurred; or

(2)  if the superintendent deems it to be in the best interests of the insurer's or
health organization's policyholders and creditors and of the public, take such actions as
are necessary to cause the insurer or health organization to be placed under regulatory
control pursuant to Chapter 59A, Article 41 NMSA 1978. The authorized control level
event constitutes sufficient grounds for the superintendent to take action pursuant to
Chapter 59A, Article 41 NMSA 1978, and the superintendent has the rights, powers and
duties with respect to the insurer or health organization set forth in Chapter 59A, Article
41 NMSA 1978.

History: 1978 Comp., 8 59A-5A-6, enacted by Laws 1995, ch. 149, § 6; 2014, ch. 59, §
6.

ANNOTATIONS
The 2014 amendment, effective July 1, 2014, subjected health organizations to the

Risk-Based Capital Act; in Subsection A, Paragraph (1), after "by an insurer”, deleted
"which", and added "or health organization that", and after "the insurer’s", added "or



health organization’s"; in Subsection A, Paragraph (2), after "notification to an insurer",
added "or health organization”, and after "unless the insurer", added "or health
organization”; in Subsection A, Paragraph (3), after "if an insurer”, added "or health
organization”, after "adjusted”, added "risk-based", and after "notification to the insurer”,
added "or health organization"; in Subsection A, Paragraph (4), after "an insurer’s",
added "or health organization’s", and after "unless the insurer”, added "or health
organization”; in Subsection A, Paragraph (5), after "if an insurer", added "or health
organization”, and after "failure of the insurer”, added "or health organization”; in
Subsection B, in the introductory sentence, after "to an insurer”, added "or health
organization”; in Subsection B, Paragraph (1), after "an insurer”, added "or health
organization"; and in Subsection B, Paragraph (2), in the first sentence, after "interests
of the insurer’s", added "or health organization’s", and after "cause the insurer", added
"or health organization”, and in the second sentence, after "respect to the insurer",
added "or health organization".

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the
provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-7. Mandatory control level event.

A. As used in the Risk-Based Capital Act, "mandatory control level event" means
any of the following events:

(1) the filing of a risk-based capital report that indicates that an insurer's or
health organization's total adjusted capital is less than its mandatory control level risk-
based capital;

(2)  the superintendent's notification to an insurer or health organization that its
adjusted risk-based capital report indicates the existence of an event described in
Paragraph (1) of this subsection, unless the insurer or health organization challenges
the adjusted report pursuant to Section 59A-5A-8 NMSA 1978; or

3) if the insurer or health organization challenges the adjusted risk-based
capital report, notification to the insurer or health organization that the superintendent
has, after hearing, rejected the insurer's or health organization's challenge.

B. In the event of a mandatory control level event, the superintendent shall:

(1)  with respect to a life or health insurer, fraternal benefit society or health
organization, take such actions as are necessary to place the life or health insurer,
fraternal benefit society or health organization under regulatory control pursuant to
Chapter 59A, Article 41 NMSA 1978. In that event, the mandatory control level event
constitutes sufficient grounds for the superintendent to take action pursuant to Chapter
59A, Article 41 NMSA 1978, and the superintendent has the rights, powers and duties
with respect to the insurer set forth in Chapter 59A, Article 41 NMSA 1978.



Notwithstanding the foregoing provisions of this paragraph, the superintendent may
forgo action for up to ninety days after the mandatory control level event if the
superintendent finds that there is a reasonable expectation that the mandatory control
level event can be eliminated within the ninety-day period; or

(2)  with respect to a property and casualty insurer, take such actions as are
necessary to place the insurer under regulatory control pursuant to Chapter 59A, Article
41 NMSA 1978, or, in the case of an insurer that is writing no business and that is
running off its existing business, may allow the insurer to continue its run off under the
superintendent's supervision. In either event, the mandatory control level event
constitutes sufficient grounds for the superintendent to take action pursuant to Chapter
59A, Article 41 NMSA 1978, and the superintendent has the rights, powers and duties
with respect to the insurer as are set forth in Chapter 59A, Article 41 NMSA 1978.
Notwithstanding the foregoing provisions of this paragraph, the superintendent may
forgo action for up to ninety days after the mandatory control level event if the
superintendent finds that there is a reasonable expectation that the mandatory control
level event can be eliminated within the ninety-day period.

History: 1978 Comp., 8 59A-5A-7, enacted by Laws 1995, ch. 149, § 7; 2014, ch. 59, §
1.

ANNOTATIONS

The 2014 amendment, effective July 1, 2014, subjected health organizations and
fraternal benefit organizations to the Risk-Based Capital Act; in Subsection A,
Paragraph (1), after "an insurer’s", added "or health organization’s"; in Subsection A,
Paragraph (2), after "notification to an insurer”, added "or health organization", and after
"unless the insurer", added "or health organization"; in Subsection A, Paragraph (3),
after "if the insurer”, added "or health organization”, after "adjusted”, added "risk-based
capital”, after "notification to the insurer", added "or health organization”, and after
"rejected the insurer’s", added "or health organization’s"; in Subsection B, Paragraph
(1), after "with respect to a life", added "or health", after "with respect to a life or health
insurer”, added "fraternal benefit society or health organization”, after "necessary to
place the", added "life or health", and after "necessary to place the life or health
insurer”, added "fraternal benefit society or health organization”; and in Subsection B,
Paragraph (2), in the first sentence, after "respect to a property", deleted "or" and added
"and".

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the

provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-8. Challenge hearings.

Any insurer or health organization has the right to a confidential administrative
hearing of record in accordance with Chapter 59A, Article 4 NMSA 1978 at which the



insurer or health organization may challenge any determination or action by the
superintendent pursuant to the Risk-Based Capital Act.

A. The insurer or health organization shall file and serve on the superintendent its
request for hearing within five days after any of the following events:

(1) the superintendent's notification to the insurer or health organization of an
adjusted risk-based capital report;

(2)  the superintendent's notification to the insurer or health organization that:

(a) the insurer's or health organization's risk-based capital plan or revised
risk-based capital plan is unsatisfactory; and

(b) such notification constitutes a regulatory action level event with respect to
the insurer or health organization;

(3) the superintendent's notification to the insurer or health organization that
the insurer or health organization has failed to adhere to its risk-based capital plan or
revised risk-based capital plan and that such failure has had or will have a substantial
adverse effect on the ability of the insurer or health organization to eliminate the
company action level event; or

(4) the superintendent's notification to an insurer or health organization of a
corrective order with respect to the insurer or health organization.

B. Upon receipt of the insurer's or health organization's request for hearing, the
superintendent shall set a hearing date, which shall be not less than ten nor more than
thirty days after the date of the insurer's or health organization's request.

History: 1978 Comp., 8 59A-5A-8, enacted by Laws 1995, ch. 149, § 8; 2014, ch. 59, §
8.

ANNOTATIONS

The 2014 amendment, effective July 1, 2014, subjected health organizations to the
Risk-Based Capital Act; in the introductory paragraph, after "Any insurer”, added "or
health organization”, and after "which the insurer”, added "or health organization"; in
Subsection A, in the introductory sentence, after "The insurer”, added "or health
organization”; in Subsection A, Paragraph (1), after "the insurer”, added "or health
organization”; in Subsection A, Paragraph (2), in the introductory sentence, after "the
insurer", added "or health organization"; in Subsection A, Paragraph (2), Subparagraph
(a), after "the insurer’s", added "or health organization’s"; in Subsection A, Paragraph
(2), Subparagraph (b), after "the insurer”, added "or health organization"; in Subsection
A, Paragraph (3), after "notification to the insurer”, added "or health organization”, after
"that the insurer"”, added "or health organization"”, and after "ability of the insurer”, added



"or health organization"; and in Subsection B, after "receipt of the insurer’s", added "or
health organization’s", and after "date of the insurer’s", added "or health organization’s".

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the
provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-9. Confidentiality; prohibition on announcements;
prohibition on use in ratemaking.

A. To the extent not set forth in any other form accessible to the public, all
information in risk-based capital reports, risk-based capital plans, results or reports of
any examination or analysis of an insurer or health organization performed exclusively
for the purposes required by the Risk-Based Capital Act and all corrective orders issued
by the superintendent pursuant to such examination or analysis are and shall be kept
confidential by the superintendent and are not subject to the Inspection of Public
Records Act [Chapter 14, Article 2 NMSA 1978]. Nothing in this section shall be
construed as a grant of privilege or confidentiality or a bar to production of that
information by an insurer in a civil suit, whether or not the office of superintendent of
insurance is a party.

B. To assist in the performance of the superintendent's duties, the superintendent
may:

(1)  share documents, materials or other information, including the confidential
and privileged documents, materials or information identified in Subsection A of this
section, with other state, federal and international regulatory agencies, with the national
association of insurance commissioners, its affiliates or its subsidiaries and with state,
federal and international law enforcement authorities if the recipient agrees in writing to
maintain the confidentiality and privilege of the documents, materials or other
information;

(2)  receive documents, materials or information, including otherwise
confidential and privileged documents, materials or information, from the national
association of insurance commissioners, its affiliates or its subsidiaries and from
regulatory and law enforcement officials of foreign or domestic jurisdictions, except that
the superintendent shall maintain as confidential or privileged documents, materials or
other information received with notice or the understanding that the content is
confidential or privileged pursuant to the laws of the jurisdiction from which the
information originates; and

(3) enter into agreements governing the sharing and use of information that
are consistent with this subsection.

C. The comparison of an insurer's or health organization's total adjusted capital to
any of its risk-based capital levels is a regulatory tool that may indicate the need for



possible corrective action by the superintendent with respect to the insurer or health
organization and is not intended as a means to rank insurers or health organizations
generally or to compare insurers or health organizations for marketing purposes. Use of
such comparisons for such purposes is inherently misleading and deceptive. Except as
otherwise required under the provisions of the Risk-Based Capital Act or applicable law,
no insurer, health organization, agent, broker or other person engaged in any manner in
the business of insurance shall make, publish, disseminate, circulate or place before the
public, or cause, directly or indirectly, to be made, published, disseminated, circulated or
placed before the public in a newspaper, magazine or other publication, or in the form of
a notice, circular, pamphlet, letter or poster, or over any radio or television station, or in
any other way, an advertisement, announcement or statement containing an assertion,
representation or statement with regard to the risk-based capital levels of any insurer or
health organization, or of any component derived in their calculation; provided, however,
that if any materially false statement with respect to the comparison regarding an
insurer's or health organization's total adjusted capital to its risk-based capital levels or
an inappropriate comparison of any other amount to the insurer's or health
organization's risk-based capital levels is published in any written publication and the
insurer or health organization is able to demonstrate to the superintendent's satisfaction
the falsity or inappropriateness of the statement, then the insurer or health organization
may publish an announcement approved in advance by the superintendent in a written
publication whose sole purpose is to rebut the materially false statement.

D. The risk-based capital instructions, risk-based capital reports, adjusted risk-
based capital reports, risk-based capital plans and revised risk-based capital plans are
intended solely for use by the superintendent in monitoring the solvency of insurers and
health organizations and the need for possible corrective action with respect to insurers
and health organizations. They shall not be used by the superintendent for ratemaking,
considered or introduced as evidence in any rate proceeding or used to calculate or
derive any elements of an appropriate premium level or rate of return for any line of
insurance that an insurer, health organization or any affiliate is authorized to write.

History: 1978 Comp., 8 59A-5A-9, enacted by Laws 1995, ch. 149, § 9; 2014, ch. 59, §
9.

ANNOTATIONS

The 2014 amendment, effective July 1, 2014, subjected health organizations to the
Risk-Based Capital Act; clarified the terms of confidentiality and sharing of certain
information under the control of the superintendent; in Subsection A, in the first
sentence, after "analysis of an insurer”, added "or health organization"”, after "health
organization performed", deleted "pursuant to" and added "exclusively for the purposes
required by", and after "confidential by the superintendent”, deleted "or be subject to
subpoena, other than by the superintendent and then only for the purpose of
enforcement actions taken by the superintendent pursuant to the Insurance Code" and
added "and are not subject to the Inspection of Records Act", deleted the former second
sentence which prohibited the release of the information covered by Subsection A to the



public and added the current second sentence; added Subsection B; in Subsection C,
after "comparison of an insurer’s", added "or health organization’s"; after "respect to the
insurer", added "or health organization", after "rank insurers”, added "or health
organization”, after "to compare insurers”, added "or health organizations", in the third
sentence, after "no insurer", added "or health organization", after "capital levels of any
insurer”, added "or health organization", after "regarding an insurer’s", added "or health
organization’s", after "other amount to the insurer’s", added "or health organization’s",
after "publication and the insurer”, added "or health organization”, and after "then the
insurer”, added "or health organization"; and in Subsection D, in the first sentence, after
"solvency of insurers”, added "and health organizations", and after "respect to insurers”,
added "and health organizations", and in the second sentence, after "that an insurer",
added "health organization".

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the
provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-10. Supplemental provisions; rules; exemption.

A. The provisions of the Risk-Based Capital Act are supplemental to any other
provisions of law, and shall not supersede, preclude the exercise of or limit any other
powers or duties of the superintendent under such laws, including but not limited to
Chapter 59A, Article 41 NMSA 1978.

B. The superintendent may adopt reasonable rules and regulations for the
implementation of the Risk-Based Capital Act.

C. The superintendent may exempt from the application of the Risk-Based Capital
Act any domestic insurer which:

(1)  writes direct business only in this state;

(2)  writes direct annual premiums of two million dollars ($2,000,000) or less;
and

(3) assumes no reinsurance in excess of five percent of direct premium
written.

History: 1978 Comp., 8 59A-5A-10, enacted by Laws 1995, ch. 149, § 10.
59A-5A-11. Foreign insurers.

A. Any foreign insurer or health organization shall, upon the superintendent's written
request, submit to the superintendent a risk-based capital report, as of the end of the
most recent calendar year, on the same date risk-based capital reports are required to
be filed by domestic insurers and health organizations under the Risk-Based Capital Act



or fifteen days after the request is received by the foreign insurer or health organization,
whichever is later. Any foreign insurer or health organization shall, upon the
superintendent's written request, promptly submit to the superintendent a copy of any
risk-based capital plan filed with the insurance commissioner of any other state.

B. In the event of a company action level event, regulatory action level event or
authorized control level event with respect to any foreign insurer or health organization
as determined pursuant to the risk-based capital statute applicable in an insurer's or
health organization's state of domicile, or, if no risk-based capital requirements are in
force in that state, under the provisions of the Risk-Based Capital Act, the
superintendent may require the foreign insurer or health organization to file a risk-based
capital plan with the superintendent unless the insurance commissioner of the insurer's
or health organization's state of domicile has previously so required. The failure of the
foreign insurer or health organization to timely file a risk-based capital plan with the
superintendent shall be grounds to order the insurer or health organization to cease and
desist from writing new insurance business in this state or to suspend or revoke its
certificate of authority.

C. In the event of a mandatory control level event with respect to any foreign insurer
or health organization, the superintendent may proceed in accordance with Subsection
B of Section 59A-5A-7 NMSA 1978.

History: 1978 Comp., 8 59A-5A-11, enacted by Laws 1995, ch. 149, § 11; 2014, ch. 59,
§ 10.

ANNOTATIONS

The 2014 amendment, effective July 1, 2014, subjected health organizations to the
Risk-Based Capital Act; in Subsection A, in the first sentence, after "Any foreign
insurer", added "or health organization", and after "domestic insurers”, added "and
health organizations", and after "received by the foreign insurer”, added "or health
organization”, and in the second sentence, after "Any foreign insurer", added "or health
organization”; in Subsection B, in the first sentence, after "any foreign insurer", added
"or health organization", after "applicable in an insurer’s", added "or health
organization’s", after "require the foreign insurer", added "or health organization", and
after "commissioner of the insurer’s", added "or health organization’s", in the second
sentence, after "failure of the foreign insurer”, added "or health organization”, and after
"order the insurer”, added "or health organization"; and in Subsection C, after "foreign
insurer”, added "or health organization”.

Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the

provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

59A-5A-12. Immunity.



There shall be no civil liability on the part of, and no civil cause of action shall arise
against the superintendent, the insurance department or its employees or agents for
any action taken by them in the performance of their powers and duties under the Risk-
Based Capital Act.

History: 1978 Comp., 8 59A-5A-12, enacted by Laws 1995, ch. 149, § 12.

59A-5A-13. Notices.

The superintendent's notices to an insurer or health organization pursuant to the
Risk-Based Capital Act shall be effective upon mailing by certified mail or, in the case of
any other mode of transmission, shall be effective upon the insurer's or health
organization's receipt.

History: 1978 Comp., 8 59A-5A-13, enacted by Laws 1995, ch. 149, § 13; 2014, ch. 59,
g 11.

ANNOTATIONS
The 2014 amendment, effective July 1, 2014, subjected health organizations to the
Risk-Based Capital Act; after "notices to an insurer”, added "or health organization"”, and
after "upon the insurer’s", added "or health organization’s".
Severability. — Laws 2014, ch. 59, § 12 provided that if any part or application of the

provisions of the Risk-Based Capital Act is held invalid, the remainder or its application
to other situations or persons shall not be affected.

ARTICLE 6
Fees and Taxes

59A-6-1. Fee schedule.

The superintendent shall collect the following fees:
A. insurer's certificate of authority -

Q) filing application for certificate of authority, and issuance of certificate of
authority, if issued, including filing of all charter documents, financial statements, service
of process, power of attorney, examination reports and other documents included with
and part of the application $1,000.00

(2) annual continuation of certificate of authority, per kind of insurance
200.00



3) reinstatement of certificate of authority (Section 59A-5-23 NMSA 1978)
150.00

(4) amendment to certificate of authority =~ 200.00

B. charter documents - filing amendment to any charter document (as defined in
Section 59A-5-3 NMSA 1978) 10.00

C. annual statement of insurer, filing 200.00

D. service of process, acceptance by superintendent and issuance of certificate of
service, where issued 10.00

E. agents' licenses and appointments -

(1) filing application for original agent license and issuance of license, if
issued 30.00

(2)  appointment of agent -
(a) filing appointment, per kind of insurance, each insurer 20.00
(b) annual continuation of appointment, each insurer 20.00
(3) variable annuity agent's license -
(a) filing application for license and issuance of license, if issued 30.00
(b) annual continuation of appointment 20.00
(4)  temporary license -
(a) as to life and health insurance or both  30.00
(b) as to property insurance  30.00
(c) as to casualty/surety insurance  30.00
(d) as to vehicle insurance 30.00
F. agency license and affiliations -

Q) filing application for original agency business entity license and issuance
of license, if issued 30.00

(2)  filing of individual affiliation, per kind of insurance 20.00



3) annual continuation of individual affiliation 20.00
G. solicitor license -

(1) filing application for original license and issuance of license, if issued
30.00

(2) annual continuation of appointment, per kind of insurance  20.00
H. broker license -

(1) filing application for license and issuance of original license, if issued
30.00

(2)  annual continuation of license  30.00
l. insurance vending machine license -

(1) filing application for original license and issuance of license, if issued,
each machine 25.00

(2)  annual continuation of license, each machine 25.00
J. examination for license, application for examination conducted directly by
superintendent, each grouping of kinds of insurance to be covered by the examination
as provided by the superintendent's rules, and payable as to each instance of
examination 50.00

K. surplus lines insurer - filing application for qualification as eligible surplus lines
insurer 1,000.00

L. surplus lines broker license -

(1) filing application for original license and issuance of license, if issued
100.00

(2)  annual continuation of license 100.00
M. surplus lines broker license and affiliations -

(1) filing application for original surplus lines brokerage business entity license
and issuance of license, if issued 100.00

(2) filing of individual affiliation per kind of insurance 20.00

3) annual continuation of individual affiliation 20.00



N. adjuster license -

(1) filing application for original license and issuance of license, if issued
30.00

(2)  annual continuation of license 30.00
O. insurance consultant license -

(1) filing application for original license and issuance of license, if issued
50.00

(2)  application examination  10.00

(3)  biennial continuation of license  100.00
P. viatical settlements license -

(1) providers -

(a) filing application for original license and issuance of license, if
issued 1,000.00

(b) annual continuation of license 200.00
(2) brokers -

(a) filing application for original license and issuance of license, if issued
100.00

(b) annual continuation of license 100.00
3) brokerages -

(a) filing application for original license and issuance of license, if issued
100.00

(b) annual continuation of license 20.00
(c) filing of individual affiliation, per kind of insurance 20.00
(d) annual continuation of individual affiliation 20.00

Q. rating organization or rating advisory organization license -

(1) filing application for license and issuance of license, if issued 100.00



(2)  annual continuation of license 100.00
R. nonprofit health care plans -

(1) filing application for preliminary permit and issuance of permit, if issued
100.00

(2) certificate of authority, application, issuance, continuation, reinstatement,
charter documents - same as for insurers

(3)  annual statement, filing  200.00
(4)  agents and solicitors -

(a) filing application for original license and issuance of license, if issued
30.00

(b) examination for license conducted directly by superintendent, each
instance of examination  50.00

(c) annual continuation of appointment 20.00
S. prepaid dental plans -

(1) certificate of authority, application, issuance, continuation, reinstatement,
charter documents - same as for insurers

(2)  annual report, filing 200.00
(3) agents and solicitors -

(a) filing application for original license and issuance of license, if issued
30.00

(b) examination for license conducted directly by superintendent, each
instance of examination  50.00

(c) annual continuation of license 20.00
T. prearranged funeral insurance - application for certificate of authority, issuance,
continuation, reinstatement, charter documents, filing annual statement, licensing of

sales representatives - same as for insurers

U. premium finance companies -



(1) filing application for original license and issuance of license, if issued
100.00

(2)  annual renewal of license 100.00
V. motor clubs -
(1) certificate of authority -

(a) filing application for original certificate of authority and issuance of
certificate of authority, if issued 200.00

(b) annual continuation of certificate of authority = 100.00
(2)  sales representatives -

(a) filing application for registration or license and issuance of registration or
license, if issued, each representative  20.00

(b) annual continuation of registration or license, each representative 20.00
W. bail bondsmen -

(1) filing application for original license as bail bondsman or solicitor, and
issuance of license, if issued 30.00

(2)  examination for license conducted directly by superintendent, each
instance of examination  50.00

(3) annual continuation of appointment 20.00

X. securities salesperson license -
(1) filing application for license and issuance of license, if issued 25.00
(2)  annual renewal of license 25.00

Y. required filing of forms or rates - by all lines of business other than property or
casualty -

(2) rates 50.00

(2)  major form - each new policy and each package submission, which can
include
multiple policy forms, application forms, rider forms, endorsement forms or amendment
forms 30.00



3) incidental forms and rates - forms filed for informational purposes; riders,
applications, endorsements and amendments filed individually; rate service organization
reference filings; rates filed for informational purposes 15.00

Z. health maintenance organizations -
(1) filing an application for a certificate of authority 1,000.00
(2)  annual continuation of certificate of authority = 200.00

(3) filing each annual report  200.00

(4) filing an amendment to organizational documents requiring approval
200.00

(5) filing informational amendments 50.00
(6) agents and solicitors -

(a) filing application for original license and issuance of license, if issued
30.00

(b) examination for license, each instance of examination 50.00
(c) annual continuation of appointment 20.00
AA. purchasing groups and foreign risk retention groups -
(1)  original registration 500.00
(2)  annual continuation of registration 200.00
(3) agent or broker fees - same as for authorized insurers
BB. third party administrators -

(1) filing application for original individual insurance administrator license
30.00

(2) filing application for original officer, manager or partner insurance
administrator license 30.00

(3) annual continuation or renewal of license 30.00

(4) examination for license conducted directly by the superintendent, each
examination 75.00



5) filing of annual report 50.00
CC. miscellaneous fees -

(1)  duplicate license  30.00

(2) name change 30.00
(3) for each signature and seal of superintendent affixed to any instrument
10.00

DD. pharmacy benefits managers -

(1) filing an application for a license 1,000.00
(2)  annual continuation of license, each year continued 500.00
(3) filing each annual report  200.00

(4) filing an amendment to organizational documents requiring approval
200.00

(5) filing informational amendments 100.00
(6) agents -

(a) filing application for original license and issuance of license, if issued
100.00

(b) annual continuation of license 100.00.

An insurer shall be subject to additional fees or charges, termed retaliatory or
reciprocal requirements, whenever form or rate-filing fees in excess of those imposed
by state law are charged to insurers in New Mexico doing business in another state or
whenever a condition precedent to the right to issue policies in another state is imposed
by the laws of that state over and above the conditions imposed upon insurers by the
laws of New Mexico; in those cases, the same form or rate-filing fees may be imposed
upon an insurer from another state transacting or applying to transact business in New
Mexico so long as the higher fees remain in force in the other state. If an insurer does
not comply with the additional retaliatory or reciprocal requirement charges imposed
under this subsection, the superintendent may refuse to grant or may withdraw approval
of the tendered form or rate filing.

All fees are earned when paid and are not refundable.



History: Laws 1984, ch. 127, § 101; 1990, ch. 34, 8 1; 1991, ch. 124, § 1; 1993, ch. 320,
§ 14; 1999, ch. 272, § 2; 1999, ch. 289, § 2; 2001, ch. 302, § 1; 2003, ch. 306, § ; 2011,
ch. 127, 8 4, 2014, ch. 14, 8 7.

ANNOTATIONS

The 2014 amendment, effective May 21, 2014, imposed fees for licensure of pharmacy
benefits managers, and added Subsection DD.

The 2011 amendment, effective July 1, 2011, added Subsection F to establish fees for
agency licenses and affiliations; in Subsection M, added the surplus lines broker license
and affiliations title heading; added Subsection O to establish fees for insurance
consultant licenses; added Subsection V to establish fees for viatical settlements
licenses; eliminated the fee for a signature and seal of the superintendent; and added
Subsection CC to establish miscellaneous fees.

The 2003 amendment, effective June 20, 2003 substituted "the following fees" for "and
receipt for, and persons so served shall pay to the superintendent, fees, licenses and
miscellaneous charges as follows" at the end of the first paragraph; added Subsection
Y; in the next-to-last paragraph of the section, deleted "Notwithstanding the fees
required in this subsection" at the beginning and substituted "may" for "shall" following
"rate-filing fees" in the first sentence and twice in the last sentence of the paragraph;
and deleted "Except as to certain appointment fees as specified in Section 59A-11-8
NMSA 1978" at the beginning of the last paragraph of the section.

The 2001 amendment, effective July 1, 2001, added current Subsection J,
redesignated the subsequent subsections and added "by all lines of business other then
property or casualty" to current Subsection V.

59A-6-1.1. Surcharge imposed; appropriation.

A three-dollar ($3.00) surcharge shall be assessed for the period beginning March 1,
1996 and ending June 30, 2009 on the annual continuation of appointment fees
imposed in Subsections E, F, N, S, W and X of Section 59A-6-1 NMSA 1978. The
surcharge collected shall be distributed monthly to the New Mexico finance authority to
be pledged irrevocably for the payment of principal, interest and any other expenses or
obligations related to the bonds issued by the authority to finance information and
communication equipment, including computer hardware and software, for the
insurance division.

History: 1978 Comp., 8 59A-6-1.1, enacted by Laws 1996, ch. 6, § 1; 2005, ch. 278, §
1.

ANNOTATIONS



The 2005 amendment, effective June 17, 2005, changed the ending date of the
assessment period from March 1, 2006 to June 30, 2009 and changed the statutory
reference from Subsections M, R, Vand W to N, S, W, and X.

59A-6-1.2. Property and casualty annual rates and forms filing fees.

The annual filing fee for rates and forms due in advance on July 1 for each company
in the following groupings shall be equal to the product produced by multiplying three
thousandths by the company's previous calendar year's direct written premium as
shown on its annual financial statement, but not to exceed an amount of one thousand
five hundred dollars ($1,500) and not to be less than an amount of one hundred dollars
($100):

A. private passenger automobile - liability and physical damage;
B. homeowner's and farm owners';
C. workers' compensation;
D. other casualty, including surety and fidelity; and
E. other property.
History: Laws 2001, ch. 302, § 2.
ANNOTATIONS

Effective dates. — Laws 2001, ch. 302, 8 3 made Laws 2001, ch. 302, § 2 effective
July 1, 2001.

59A-6-1.3. Dishonored checks and other forms of payment; penalty.

When a check or an electronic payment transaction for payment of fees is
dishonored or reversed by the payer's financial institution, the payer shall pay to the
insurance division a civil penalty in the amount of twenty-five dollars ($25.00). Neither
the division nor the fiscal agent of New Mexico is obligated to resubmit the transaction
or check for payment. The superintendent shall treat the transaction as though payment
has not been made and cancel, suspend, rescind or revoke the transaction for failure to
make payment. Any other penalty, reinstatement fee or other cost associated with
failure to make the payment shall be in addition to the penalty set forth in this section. In
this section, "electronic payment transaction” means credit card payments, electronic
fund transfers, automated clearinghouse transactions and other similar forms of
payment.

History: Laws 2007, ch. 282, § 5.



ANNOTATIONS

Effective dates. — Laws 2007, ch. 282 contained no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, was effective June 15, 2007, 90 days after the
adjournment of the legislature.

59A-6-2. Premium tax; health insurance premium surtax.

A. The premium tax provided for in this section shall apply as to the following
taxpayers:

(1) each insurer authorized to transact insurance in New Mexico;

(2)  each insurer formerly authorized to transact insurance in New Mexico and
receiving premiums on policies remaining in force in New Mexico, except that this
provision shall not apply as to an insurer that withdrew from New Mexico prior to March
26, 1955;

(3) each plan operating under provisions of Chapter 59A, Articles 46 through
49 NMSA 1978;

(4)  each property bondsman, as that person is defined in Section 59A-51-2
NMSA 1978, as to any consideration received as security or surety for a bail bond in
connection with a judicial proceeding, which consideration shall be considered "gross
premiums" for the purposes of this section; and

(5) each unauthorized insurer that has assumed a contract or policy of
insurance directly or indirectly from an authorized or formerly authorized insurer and is
receiving premiums on such policies remaining in force in New Mexico, except that this
provision shall not apply if a ceding insurer continues to pay the tax provided in this
section as to such policy or contract.

B. Each such taxpayer shall pay in accordance with this subsection a premium tax
of three and three-thousandths percent of the gross premiums and membership and
policy fees received or written by it, as reported in Schedule T and supporting schedules
of its annual financial statement on insurance or contracts covering risks within this
state during the preceding calendar year, less all return premiums, including dividends
paid or credited to policyholders or contract holders and premiums received for
reinsurance on New Mexico risks.

C. In addition to the premium tax imposed pursuant to Subsection B of this section,
each taxpayer described in Subsection A of this section that transacts health insurance
in New Mexico or is a plan described in Chapter 59A, Article 46 or 47 NMSA 1978 shall
pay a health insurance premium surtax of one percent of the gross health insurance
premiums and membership and policy fees received by it on hospital and medical
expense incurred insurance or contracts; nonprofit health care service plan contracts,



excluding dental or vision only contracts; and health maintenance organization
subscriber contracts covering health risks within this state during the preceding calendar
year, less all return health insurance premiums, including dividends paid or credited to
policyholders or contract holders and health insurance premiums received for
reinsurance on New Mexico risks. Except as provided in this section, all references in
the Insurance Code to the premium tax shall include both the premium tax and the
health insurance premium surtax.

D. For each calendar quarter, an estimated payment of the premium tax and the
health insurance premium surtax shall be made on April 15, July 15, October 15 and the
following January 15. The estimated payments shall be equal to at least one-fourth of
the payment made during the previous calendar year or one-fifth of the actual payment
due for the current calendar year, whichever is greater. The final adjustment for
payments due for the prior year shall be made with the return, which shall be filed on
April 15 of each year, at which time all taxes for that year are due. Dividends paid or
credited to policyholders or contract holders and refunds, savings, savings coupons and
similar returns or credits applied or credited to payment of premiums for existing, new or
additional insurance shall, in the amount so used, constitute premiums subject to tax
under this section for the year in which so applied or credited.

E. Exempted from the taxes imposed by this section are:

(1) premiums attributable to insurance or contracts purchased by the state or
a political subdivision for the state's or political subdivision's active or retired employees;
and

(2)  payments received by a health maintenance organization from the federal
secretary of health and human services pursuant to a contract issued under the
provisions of 42 U.S.C. Section 1395 mm(g).

History: Laws 1984, ch. 127, § 102; 1987, ch. 259, § 5; 1988, ch. 74, § 2; 1988, ch. 75,
§1; 1991, ch. 9, § 40; 1993, ch. 320, § 15; 2003, ch. 14, § 18; 2003, ch. 58, § 1; 2004,
ch. 122, § 2; 2005, ch. 132, § 1; 2007, ch. 282, § 3; 2014, ch. 59, § 13.

ANNOTATIONS

Compiler’s notes. — Laws 1991, ch. 9, § 45B repealed 59A-6-2 NMSA 1978, as
amended by Laws 1988, ch. 76, § 1, effective July 1, 1993. That 1988 amendment was
to take effect only if 59A-6-2 and 59A-46-22 NMSA 1978, as those provisions existed on
January 1, 1988, were declared unconstitutional and such judgment became final and
nonappealable.

The 2014 amendment, effective July 1, 2014, changed the percentage for calculating
the estimated premium tax and the health insurance premium tax; and in Subsection D,
in the second sentence, after "one-fourth of", deleted "either", and after "calendar year
of", deleted "eighty percent" and added "one-fifth".



Severability. — Laws 2014, ch. 59, § 54 provided that if any part or application of the
provisions of Laws 2014, ch. 59 is held invalid, the remainder or its application to other
situations or persons shall not be affected.

The 2007 amendment, effective June 15, 2007, imposed the premium tax on premiums
and fees reported on Schedule T and supporting schedules of the taxpayer’s annual
financial statement.

The 2005 amendment, effective June 17, 2005, provided in Subsection C that the
health insurance premium surtax is imposed on premiums and fees received on hospital
and medical expense incurred insurance or contracts and nonprofit heal care service
plan contracts, excluding dental or vision only contracts, and health maintenance
organization subscriber contracts.

The 2004 amendment, effective July 1, 2004, added "health insurance premium surtax”
to the catchline, amended Subsection B to increase the three percent premium tax to
premium tax of three and three-thousandths percent, added Subsection C, redesignated
after the first sentence of Subsection B the remainder of Subsection B as new
Subsection D, deleted former Paragraphs (1) and (2) of Subsection B and deleted all of
former Subsections C and D.

The 2003 amendment, effective March 20, 2003, substituted "except" for "Provided"
near the end of Subsection B; added designations for Paragraphs B(1), B(2), E(1) and
E(2); in Paragraph B(1), deleted "of one" following "be nine-tenths" and substituted
"and" for "provided further that" at the end; and substituted "a political subdivision for the
state's or political subdivision's active or retired employees" for "any political
subdivision" near the end of Paragraph E(1).

The 1993 amendment, effective June 18, 1993, in Subsection A, deleted "and" at the
end in Paragraph (3), added "and" at the end in Paragraph (4), and added Paragraph

().

The 1991 amendment, effective January 1, 1992, in Subsection A, made stylistic
changes in Paragraph (2), substituted "Articles 46 through 49" for "Article 47" in
Paragraph (3), and added Paragraph (4); added the proviso at the end in Subsection B;
and added the language beginning "and payments received" at the end in Subsection E.

Fraternal benefit society was not subject to tax on gross premiums. Modern
Woodmen of Am. v. Casados, 15 F. Supp. 483 (D.N.M. 1936). Modern Woodmen of
Am. v. Casados, 17 F. Supp. 763 (D.N.M. 1937).

"Return premiums". — All moneys returned or allowed in abatement of future
premiums to policyholders in a mutual company arising because of overcharge or
overestimation of death rate and administration expense and underestimation of
earnings were "returned premiums" within the meaning of Code 1915, § 2810 (since



repealed) and exempt from taxation. New York Life Ins. Co. v. Chaves, 1915-NMSC-
095, 21 N.M. 264, 153 P. 303.

If an insurance company issues policies upon what is called the "level premium" plan,
and returns to policyholders a portion of their premiums as so-called dividends, they
should be considered as "return premiums." 1935-36 Op. Att'y Gen. No. 36-1265.

Self-insured employer under Workmen's (Workers') Compensation Act is not
insurance company transacting insurance business and therefore is not subject to the
premium tax. 1979 Op. Att'y Gen. No. 79-38.

Membership fees as premiums. — When membership fees are in the nature of
consideration paid for issuance of insurance contracts they are taxable as premiums,
but when they are paid to defray expenses apart from insurance business as such, they
are not taxable. 1941-42 Op. Att'y Gen. No. 42-4166.

Payments for annuities. — Proceeds received by life insurance companies for annuity
contracts were not subject to the premium tax imposed on such companies. 1937-38
Op. Att'y Gen. No. 37-1538.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance § 38.

44 C.J.S. Insurance 8 3, 6, 17, 18, 1647.

59A-6-2.1. Repealed.
ANNOTATIONS

Repeals. — Laws 1991, ch. 9, § 45 repealed 59A-6-2.1 NMSA 1978, as enacted by
Laws 1988, ch. 77, 8§ 1, relating to supplemental premium tax, effective July 1, 1993.
For provisions of former section, see the 1990 NMSA 1978 on NMONESOURCE.COM.

59A-6-3. Insurer must pay tax on withdrawal from state.

Any insurer holding certificate of authority to transact insurance in New Mexico
which ceases to do business in the state shall thereupon file with the superintendent
report of its premiums collected to date of such cessation of business which are subject
to premium tax as provided by Section 102 [59A-6-2 NMSA 1978] of this article and not
theretofore reported, and forthwith pay to the superintendent the tax thereon and
surrender its certificate of authority to the superintendent.

History: Laws 1984, ch. 127, § 103.

59A-6-4. Penalty for failure to report or pay tax or fees.



Every insurer, nonprofit health care plan, health maintenance organization, prepaid
dental plan or prearranged funeral plan transacting business in New Mexico that fails to
file when due any report for taxation, regardless of whether tax is due, or to pay when
due any tax or fees as required in this article shall be liable to the state for the amount
thereof and for penalty of one thousand dollars ($1,000) for each month or part thereof it
has failed to file the report or pay the tax or fees after demand therefor. Services of
process in any action against a person to recover the tax, fee or penalty may be made
upon the superintendent as attorney for service of process as provided in Section 59A-
5-32 NMSA 1978.

History: Laws 1984, ch. 127, § 104; 1987, ch. 259, § 6; 1988, ch. 76, § 2; 1993, ch.
320, § 16.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, in the first sentence, inserted
"regardless of whether tax is due" and deleted "of New Mexico" following "state".

Am. Jur. 2d, A.L.R. and C.J.S. references. — 44 C.J.S. Insurance 88 96, 97.
59A-6-5. Distribution of division collections.

A. All money received by the division for fees, licenses, penalties and taxes shall be
paid daily by the superintendent to the state treasurer and credited to the "insurance
department suspense fund" except as provided by:

(1) the Law Enforcement Protection Fund Act [Chapter 29, Article 13 NMSA
1978]; and

(2)  Section 59A-6-1.1 NMSA 1978.

B. The superintendent may authorize refund of money erroneously paid as fees,
licenses, penalties or taxes from the insurance department suspense fund under
request for refund made within three years after the erroneous payment. In the case of
premium taxes erroneously paid or overpaid in accordance with law, refund may also be
requested as a credit against premium taxes due in any annual or quarterly premium tax
return filed within three years of the erroneous or excess payment.

C. If required by a compact to which New Mexico has joined pursuant to law, the
superintendent shall authorize the allocation of premiums collected pursuant to Section
59A-14-12 NMSA 1978 to other states that have joined the compact pursuant to an
allocation formula agreed upon by the compacting states.

D. The "insurance operations fund" is created in the state treasury. The fund shall
consist of the distributions made to it pursuant to Subsection E of this section. The
legislature shall annually appropriate from the fund to the division those amounts



necessary for the division to carry out its responsibilities pursuant to the Insurance Code
and other laws. Any balance in the fund at the end of a fiscal year greater than one-half
of that fiscal year's appropriation shall revert to the general fund.

E. Atthe end of every month, after applicable refunds are made pursuant to
Subsection B of this section and after any allocations have been made pursuant to
Subsection C of this section, the treasurer shall make the following transfers from the
balance remaining in the insurance department suspense fund:

(1) to the "fire protection fund", that part of the balance derived from property
and vehicle insurance business;

(2)  tothe insurance operations fund, that part of the balance derived from the
fees imposed pursuant to Subsections A and E of Section 59A-6-1 NMSA 1978 other
than fees derived from property and vehicle insurance business; and

(3) tothe general fund, the balance remaining in the insurance department
suspense fund derived from all other kinds of insurance business.

History: Laws 1984, ch. 127, § 105; 1985, ch. 29, § 3; 1996, ch. 6, § 2; 1999, ch. 289, §
3; 2003, ch. 14, § 19; 2004, ch. 5, § 1; 2007, ch. 282, § 4; 2011, ch. 156, § 3; 2014, ch.
2,82

ANNOTATIONS
Cross references. — For the general fund, see 6-4-2 NMSA 1978.

The 2014 amendment, effective July 1, 2014, eliminated a distribution from the
insurance premium tax to the public regulation commission elections subaccount in the
public election fund; and in Subsection A, deleted Paragraph (3) which required the
state treasurer to deposit one hundred thousand dollars ($100,000) from the insurance
premium tax in the subaccount for public regulation commission elections as provided
by the Voter Action Act.

The 2011 amendment, effective June 17, 2011, added Subsection C to provide for the
allocation of premiums to other states if required by a multistate compact that New
Mexico has joined.

The 2007 amendment, effective June 15, 2007, added the second sentence to
Subsection B to permit refunds to be credited against premium taxes due.

The 2004 amendment, effective May 19, 2004, added a new Subsection C creating the
insurance operations fund, redesignated former Subsection C as Subsection D and
added a new Paragraph (2) to Subsection D to provide for the source of revenues to the
insurance operations fund.



The 2003 amendment, effective July 1, 2003, added Paragraph (3) of Subsection A
and made minor stylistic changes.

The 1999 amendment, effective June 18, 1999, deleted "or insurance board" preceding
"for fees, licenses" and deleted "heretofore created and now existing” preceding "except
as provided by" in the introductory language of Subsection A and deleted "with approval
of the corporation commission or insurance board, as the case may be related to the
money involved" following "The superintendent” in Subsection B.

The 1996 amendment, effective February 28, 1996, in Subsection A, deleted "except
as provided by the Law Enforcement Protection Fund Act" following "penalties and
taxes", added "except as provided by:" at the end of the introductory language, and
added Paragraphs (1) and (2).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance § 61.

44 C.J.S. Insurance § 20.

59A-6-6. Preemption and in lieu provision.

The state government of New Mexico preempts the field of taxation of insurers,
nonprofit health care plans, health maintenance organizations, prepaid dental plans,
prearranged funeral plans and insurance agents and solicitors as such; and payment of
the taxes, licenses and fees provided for in the Insurance Code shall be in lieu of all
other taxes, licenses and fees of every kind now or hereafter imposed by this state or
any political subdivision thereof on any of the foregoing specified entities, excepting the
regular state, county and city taxes on property located in New Mexico excepting the
income tax on agents and solicitors. As used in this section, "agent" does not include
insurance adjusters. No provision of law enacted after January 1, 1985 shall be deemed
to modify this provision except by express reference to this section.

History: Laws 1984, ch. 127, § 106; 1987, ch. 259, § 7; 1988, ch. 76, § 3.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-6-7. Repealed.
ANNOTATIONS

Repeals. — Laws 1991, ch. 9, § 45 repealed 59A-6-7 NMSA 1978, as enacted by Laws
1988, ch. 76, § 5, relating to approval by superintendent of refund plans, effective July
1, 1993. For provisions of former section, see 1990 NMSA 1978 on
NMONESOURCE.COM.



ARTICLE 7
Kinds of Insurance:; Limits of Risk; Reinsurance

59A-7-1. Definitions not mutually exclusive; insuring powers;
classification of insurers.

A. ltis intended that certain insurance coverages may come within more than one
"kind" of insurance as defined in this article, and inclusion of such coverage within one
definition shall not exclude it as to any other kind of insurance within the definition of
which the coverage is likewise reasonably includable.

B. No insurer shall be authorized to transact any kind or kinds of insurance other
than those defined in this article. Insurers shall be classified as to insuring powers
according to kind or kinds of insurance for which so authorized.

History: Laws 1984, ch. 127, § 107.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88§ 461 to
467.

59A-7-2. "Life" insurance defined.

"Life" insurance is insurance of human lives and every insurance appertaining
thereto, and the granting, purchasing or disposing of annuities as defined in Section
59A-20-2 NMSA 1978. The transaction of life insurance includes health insurance, as
defined in Section 59A-7-3 NMSA 1978, the granting of endowment benefits, additional
incidental benefits in event of death or dismemberment by accident or accidental
means, additional incidental benefits in event of the insured's or annuitant's disability,
optional modes of settlement of proceeds, and provisions operating to safeguard life
insurance and annuity contracts against lapse.

History: Laws 1984, ch. 127, § 108; 1995, ch. 149, § 14.

ANNOTATIONS
The 1995 amendment, effective June 16, 1995, added "as defined in Section 59A-20-2
NMSA 1978" at the end of the first sentence and inserted "health insurance, as defined

in Section 59A-7-3 NMSA 1978" in the second sentence.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 530 to
532.



Accident or life insurance: death by autoerotic asphyxiation as accidental, 62 A.L.R.4th
823.

44 C.J.S. Insurance § 8 et seq.

59A-7-3. "Health" insurance defined.
"Health" insurance is:

A. insurance of human beings against bodily injury, disablement or death by
accident or accidental means, or the expense thereof;

B. insurance of human beings against disablement or expense resulting from
sickness, old age or accident; and

C. insurance appertaining to insurance described in Subsections A and B of this
section, including:

(1) provisions operating to safeguard contracts of health insurance against
lapse in event of strike or layoff due to labor disputes; and

(2) insurance that reimburses or pays on behalf of an employer or health care
plan sponsor all or part of the employer's, sponsor's or health care plan's expenses or
obligations arising pursuant to a health care plan.

History: Laws 1984, ch. 127, § 109; 2000, ch. 61, § 1.
ANNOTATIONS

The 2000 amendment, effective March 6, 2000, rewrote the section, assigning the
subsection designations and adding Subsection C(2).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 547 to
680.

Accident insurance: what is "loss" of body member, 51 A.L.R.4th 156.

Accident or life insurance: death by autoerotic asphyxiation as accidental, 62 A.L.R.4th
823.

What services, equipment, or supplies are "medically necessary" for purposes of
coverage under medical insurance, 75 A.L.R.4th 763.

Death or injury from taking illegal drugs or narcotics as accidental or result of accidental
means within insurance coverage, 32 A.L.R.5th 629.



59A-7-4. "Property" insurance defined.

A. "Property" insurance is insurance of real or personal property of every kind and
of every interest therein against loss or damage from any and all hazards or causes,
and against loss consequential upon such loss or damage.

B. "Property" insurance includes also insurance against the liability of the insured
for loss or damage to the property or property interests of another from any cause for
which the insured's property involved in such loss or damage is insured by the same
insurer.

C. Property insurance does not include title insurance, as defined in Section 115
[59A-7-9 NMSA 1978] of this article.

History: Laws 1984, ch. 127, § 110.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 468 to
503.

Liability insurance: when is vehicle in "dead storage,” 48 A.L.R.4th 591.

Theft and vandalism insurance: coinsured's misconduct as barring innocent coinsured's
right to recover on policy, 64 A.L.R.4th 714.

Property damage insurance: what constitutes "contamination" within policy clause
excluding coverage, 72 A.L.R.4th 633.

What is "flood" within exclusionary clause of property damage policy, 78 A.L.R.4th 817.

Construction and effect of provisional or monthly reporting inventory insurance, 81
A.L.R.4th 9.

Construction and effect of property insurance provision permitting recovery of
replacement cost of property, 1 A.L.R.5th 817.

Requirement under property insurance policy that insured submit to examination under
oath as to loss, 16 A.L.R.5th 412.

What constitutes "vacant land" within meaning of liability of property insurance policy
provisions, 47 A.L.R.5th 535.

What constitutes "suit" triggering insurer's duty to defend environmental claims-state
cases, 48 A.L.R.5th 355.



59A-7-5. "Marine and transportation,” "wet marine" insurance

defined.

A. "Marine and transportation™ insurance includes:
(2) insurance against any kinds of loss or damage to:

(a) vessels, craft, aircraft, cars, automobiles and vehicles of every kind, as
well as all goods, freights, cargoes, merchandise, effects, disbursements, profits,
moneys, bullion, precious stones, securities, choses in actions, evidences of debt,
valuable papers, bottomry and respondentia interests and all other kinds of property and
interest therein, in connection with any and all risks or perils of navigation, transit or
transportation, including war risks, on or under any seas or other waters, on land or in
the air, or while being assembled, packed, crated, baled, compressed or similarly
prepared for shipment or while awaiting the same or during any delays, storage,
transshipment or reshipment incidental thereto, including marine builder's risks and all
personal property floater risks; and

(b) person or property in conjunction with a marine, inland marine, transit or
transportation insurance, including liability for loss of or damage to either, arising out of
or in connection with the construction, repair, operation, maintenance or use of the
subject matter of such insurance (but not including life insurance or surety bonds or
insurance against loss by reason of bodily injury to the person arising out of the
ownership, maintenance or use of automobiles); and

(c) precious stones, jewels, jewelry, gold, silver and other precious metal,
whether used in business or trade or otherwise and whether the same is in the course
of transportation or otherwise; and

(d) bridges, tunnels and other instrumentalities of transportation and
communication (including buildings, their furniture and furnishings, fixed contents and
supplies held in storage) unless fire, tornado, sprinkler leakage, hail, explosion,
earthquake, riot or civil commotion are the only hazards to be covered; piers, wharves,
docks and slips, excluding the risks of fire, tornado, sprinkler leakage, hail, explosion,
earthquake, riot or civil commotion; other aids to navigation and transportation, including
dry docks and marine railways, against all risks; and

(2)  "marine protection and indemnity insurance,” meaning insurance against
legal liability of the insured for, loss, damage or expense arising out of, or incidental to,
the ownership, operation, chartering, maintenance, use, repair or construction of any
vessel, craft or instrumentality in use in ocean or inland waterways, including liability of
the insured for personal injury, iliness or death or for loss of or damage to the property
of another person.

B. For the purposes of the Insurance Code "wet marine and transportation”
insurance is that part of marine and transportation insurance which includes only:



Q) insurance upon vessels, crafts, hulls and of interests therein or with
relation thereto;

(2) insurance of marine builders' risks, marine war risks and contracts of
marine protection and indemnity insurance;

(3) insurance of freights and disbursements pertaining to a subject of
insurance coming within this definition; and

(4) insurance of personal property and interests therein, in course of
exportation from or importation into any country, or in course of transportation coastwise
or on inland waters, including transportation by land, water or air from point of origin to
final destination, in connection with any and all risks or perils of navigation, transit or
transportation, and while being prepared for and while awaiting shipment, and during
any delays, storage, transshipment or reshipment incident thereto.

History: Laws 1984, ch. 127, § 111.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 681 to
702.

Acts in self-defense as within provision of liability insurance policy expressly excluding
coverage for damage or injury intended or expected by insured, 34 A.L.R.4th 761.

59A-7-6. "Casualty" insurance defined.
A. "Casualty" insurance includes:

(1) health insurance, as defined in Section 109 [59A-7-3 NMSA 1978] of this
article;

(2)  Liability Insurance. Insurance against legal liability for the death, injury or
disability of any human being, or for damage to property; and provision of medical,
hospital, surgical, [or] disability benefits to injured persons and funeral and death
benefits to dependents, beneficiaries of [or] personal representatives of persons killed,
irrespective of legal liability of the insured, when issued as an incidental coverage with
or supplemental to liability insurance. Liability insurance as a "casualty" coverage does
not include insurance of vehicles as defined as "vehicle" insurance under Section 113
[59A-7-7 NMSA 1978] of this article;



3) Workmen's Compensation and Employer's Liability. Insurance of the
obligations accepted by, imposed upon or assumed by employers under law for death,
disablement or injury of employees;

4) Burglary and Theft. Insurance against loss or damage by larceny, robbery,
forgery, fraud, vandalism, malicious mischief, confiscation or wrongful conversion,
disposal or concealment, or from any attempt at any of the foregoing, including
supplemental coverage for medical, hospital, surgical and funeral expense incurred by
the named insured or any other person as a result of bodily injury during the
commission of a burglary, robbery or theft by another, and insurance against loss of or
damage to moneys, coins, bullion, securities, notes, drafts, acceptances or any other
valuable papers and documents, resulting from any cause;

(5) Personal Property Floater. Insurance upon personal effects against loss or
damage from any cause;

(6) Glass. Insurance against loss or damage to glass, including its lettering,
ornamentation and fittings;

(7) Boiler and Machinery. Insurance against any liability and loss or damage
to property or interest resulting from accidents to or explosions of boilers, pipes,
pressure containers, machinery or apparatus, and to make inspection of and issue
certificates of inspection upon boilers, machinery and apparatus of any kind, whether or
not insured;

(8) Leakage and Fire-Extinguishing Equipment. Insurance against loss or
damage to any property or interest caused by the breakage or leakage of sprinklers,
hoses, pumps and other fire-extinguishing equipment or apparatus, water pipes or
containers, or by water entering through leaks or openings in buildings, and insurance
against loss or damage to such sprinklers, hoses, pumps and other fire-extinguishing
equipment or apparatus;

(9) Credit and Mortgage Guaranty. Insurance against loss or damage
resulting from failure of debtors to pay their obligations to the insured, and insurance of
real property mortgage lenders against loss by reason of nonpayment of the mortgage
indebtedness;

(10) Malpractice. Insurance against legal liability of the insured, and against
loss, damage or expense incidental to a claim for such liability, and including medical,
hospital, surgical and funeral benefits to injured persons irrespective of legal liability of
the insured, arising out of the death, injury or disablement of any person, or arising out
of damage to the economic interest of any person, as the result of negligence in
rendering expert, fiduciary or professional service;

(11) Elevator. Insurance against loss of or damage to any property of the
insured resulting from ownership, maintenance or use of elevators or escalators, except



loss or damage by fire, and to make inspection of and issue certificates of inspection
upon, elevators or escalators;

(12) Congenital Defects. Insurance against congenital defects in human
beings;

(13) Livestock. Insurance against loss or damage to livestock, and services of
veterinary for such animals;

(14) Entertainments. Insurance indemnifying the producer of any motion
picture, television, radio, theatrical, sport, spectacle, entertainment or similar production,
event or exhibition against loss from interruption, postponement or cancellation thereof
due to death, accidental injury or sickness of performers, participants, directors or other
principals;

(15) Mechanical Breakdown. Insurance of motor vehicles against mechanical
failure or breakdown of engine parts, drive train or equipment;

(16) Failure to File Instrument. Insurance against loss resulting from failure to
file certain instruments affecting title of or creating lien upon personal property;

(17) Kidnap. Insurance against kidnap and ransom of human beings;

(18) Miscellaneous. Insurance against any other kind of loss, damage or
liability properly a subject of insurance and not within any other kind of insurance as
defined in this article, if such insurance is not disapproved by the superintendent as
being contrary to law or public policy.

B. Provision of medical, hospital, surgical and funeral benefits and of other
insurance as stated under Subparagraphs (2) (liability), (4) (burglary), and (10)
(malpractice), of Subsection A, above, shall for all purposes be deemed to be the same
kind of insurance to which it is so incidental, and shall not be subject to provisions of the
Insurance Code applicable to life and health insurance.

History: Laws 1984, ch. 127, § 112.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and it is
not part of the law.

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

Meaning of the word "sudden” in a pollution exclusion provision. — Where plaintiff
mining company incurred liability for environmental contamination that occurred over a



period of years; plaintiff's liability insurance policies excluded coverage for damage
caused by pollution or contamination unless the discharges were "sudden and
accidental"; the policies did not define the word "sudden" or the phrase "sudden and
accidental"; the court considered other provisions of the policies, dictionary definitions,
opinions of other courts, industry practice, and the drafting history of the exclusion
provision by the insurance industry to evaluate whether the word "sudden” was
ambiguous; and based on the court’s consideration of the extrinsic evidence, the court
concluded that the word "sudden” as used in the policies was ambiguous, the court
resolved the ambiguity against the defendant insurer and held that as a matter of law,
the word "sudden™ as used in the exclusion provision meant "unexpected", rather than
indicating a temporal limitation on the occurrence. United Nuclear Corp. v. Allstate Ins.
Co., 2012-NMSC-032, 285 P.3d 644, rev'g 2011-NMCA-039, 149 N.M. 574, 252 P.3d
798.

Meaning of "sudden" in qualified pollution exclusion provision. — Where a liability
insurance policy excluded coverage for property damage or personal injury caused by
pollution unless the pollution was "sudden and accidental”, the term "sudden" means
quick, abrupt or a temporary shot period of time. United Nuclear Corp. v. Allstate Ins.
Co., 2011-NMCA-039, 149 N.M. 574, 252 P.3d 798, cert. granted, 2011-NMCERT-005,
150 N.M. 666, 265 P.3d 717.

Intent to harm can be inferred. — With regard to whether sexual assault is the kind of
intentional act to which liability insurance does not apply, the insured's intent to harm
can be inferred as a matter of law. Sena v. Travelers Ins. Co., 801 F. Supp. 471 (D.N.M.
1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 703 to
728.

Coverage and exclusions of liability or indemnity policy on physicians, surgeons, and
other healers, 33 A.L.R.4th 14, 14 A.L.R.5th 695.

Self-insurance against liability as other insurance within meaning of liability insurance
policy, 46 A.L.R.4th 707.

Livestock or animal insurance: risks and losses, 47 A.L.R.4th 772.
Liability insurance: when is vehicle in "dead storage,” 48 A.L.R.4th 591.

Aviation insurance: causal link between breach of policy provisions and accident as
requisite to avoid insurer's liability, 48 A.L.R.4th 778.

Liability insurance: excess carrier's right of action against primary carrier for improper or
inadequate defense of claim, 49 A.L.R.4th 304.



Boiler and machinery insurance: risks and losses covered by policy or provision
expressly covering boilers and machinery, 49 A.L.R.4th 336.

Partnership or joint venture exclusion in contractor's or other similar comprehensive
general liability insurance policy, 57 A.L.R.4th 1155.

Liability insurance: what is "claim™ under deductibility-per-claim clause, 60 A.L.R.4th
983.

What constitutes single accident or occurrence within liability policy limiting insurer's
liability to a specified amount per accident or occurrence, 64 A.L.R.4th 668.

Theft and vandalism insurance: coinsured's misconduct as barring innocent coinsured's
right to recover on policy, 64 A.L.R.4th 714.

What constitutes theft within automobile theft insurance policy - modern cases, 67
A.L.R.4th 82.

Construction and effect of "rain insurance” policies insuring against rainfall on the date
of concert, exhibition, game, or the like, 70 A.L.R.4th 1010.

Liability of tortfeasor's insurance agent or broker to injured party for failure to procure or
maintain liability insurance, 72 A.L.R.4th 1095.

Construction and effect of provisional or monthly reporting inventory insurance, 81
A.L.R.4th 9.

Liability insurance coverage for violations of antipollution laws, 87 A.L.R.4th 444.

Who is an "executive officer" of insured within meaning of liability insurance policy, 1
A.L.R.5th 132.

Event triggering liability insurance coverage as occurring within period of time covered
by liability insurance policy where injury or damage is delayed - modern cases, 14
A.L.R.5th 695.

Validity, construction, and effect of assault and battery exclusion in liability insurance
policy at issue, 44 A.L.R.5th 91.

What constitutes "vacant land" within meaning of liability of property insurance policy
provisions, 47 A.L.R.5th 535.

What constitutes "suit" triggering insurer's duty to defend environmental claims-state
cases, 48 A.L.R.5th 355.

Duty of liability insurer to initiate settlement negotiations, 51 A.L.R.5th 701.



What constitutes "vandalism" or "malicious mischief" within meaning of insurance policy
specifically extending overage to losses from such causes, 56 A.L.R.5th 407.

Liability of insurance agent or broker on ground of inadequacy of liability-insurance
coverage procured, 60 A.L.R.5th 165.

When is medical expense "“incurred” under policy providing for payment of medical
expenses incurred within fixed period of time from date of injury, 65 A.L.R.5th 649.

44 C.J.S. Insurance 8 5 et seq.

59A-7-7. "Vehicle" insurance defined.
"Vehicle" insurance is insurance covering:

A. Physical Damage. Insurance against loss of or damage to any land vehicle or
aircraft or any draft or riding animal resulting from or incident to ownership, maintenance
or use of any such vehicle, aircraft or animal;

B. Public Liability and Property Damage. Insurance against any hazard or cause,
and against any loss, liability or expense resulting from or incident to ownership,
maintenance or use of any such vehicle, aircraft or animal;

C. Cargo. Insurance against loss of or damage to property contained in a vehicle or
being loaded or unloaded therein or therefrom or incident to the ownership,
maintenance or use of any such vehicle, aircraft or animal; and

D. Medical Payments. Insurance for payment on behalf of the injured party or for
reimbursement of the insured for payment, irrespective of legal liability of the insured, of
medical, hospital, surgical and disability benefits, to persons injured and funeral and
death benefits to dependents, beneficiaries or personal representatives of persons killed
as the result of an accident, resulting from or incident to ownership, maintenance or use
of any such vehicle, aircraft or animal. Such coverage shall not be deemed to be
"health" insurance for purposes of the Insurance Code.

History: Laws 1984, ch. 127, § 113.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

Punitive damages. — Unless specifically excluded by the insurance agreement,
automobile insurance contracts may be interpreted to cover liability for punitive
damages. Baker v. Armstrong, 1987-NMSC-101, 106 N.M. 395, 744 P.2d 170.



Coverage for domestic partners. — Because there is no express statutory language
or indication of legislative intent in New Mexico that domestic partners must be included
in the definition of family member for purposes of automobile insurance coverage,
excluding domestic partners from the definition family member is not invalid as contrary
to the public policy of the state of New Mexico. Hartford Ins. Co. v. Cline, 2006-NMSC-
033, 140 N.M. 16, 139 P.3d 176.

Law reviews. — For annual survey of New Mexico insurance law, 19 N.M.L. Rev. 717
(1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Injury or death caused by assault as
within coverage of no-fault motor vehicle insurance, 44 A.L.R.4th 1010.

Consortium claim of spouse, parent or child of accident victim as within extended "per
accident" coverage rather than "per person" coverage of automobile liability policy, 46
A.L.R.4th 735.

Uninsured motorist coverage: injuries to motorcyclists as within affirmative or
exclusionary terms of automobile insurance policy, 46 A.L.R.4th 771.

Automobile liability insurance policy flight from police exclusion: validity and effect, 49
A.L.R.4th 325.

Validity, under insurance statutes, of coverage exclusion for injury to or death of
insured's family or household members, 52 A.L.R.4th 18.

What constitutes use of vehicle "in the automobile business" within exclusionary clause
of liability policy, 56 A.L.R.4th 300.

What constitutes "entering” or "alighting from" vehicle within meaning of insurance
policy, or statute mandating insurance coverage, 59 A.L.R.4th 149.

What constitutes single accident or occurrence within liability policy limiting insurer's
liability to a specified amount per accident or occurrence, 64 A.L.R.4th 668.

Automobile insurance: umbrella or catastrophe policy automobile liability coverage as
affected by primary policy "other insurance" clause, 67 A.L.R.4th 14.

What constitutes theft within automobile theft insurance policy - modern cases, 67
A.L.R.4th 82.

"Excess" or "umbrella" insurance policy as providing coverage for accidents with
uninsured or underinsured motorists, 2 A.L.R.5th 922.



Event triggering liability insurance coverage as occurring within period of time covered
by liability insurance policy where injury or damage is delayed - modern cases, 14
A.L.R.5th 695.

Uninsured or underinsured motorist insurance: validity and construction of policy
provision purporting to reduce recovery by amount of social security disability benefits
or payments under similar disability benefits law, 24 A.L.R.5th 766.

Uninsured and underinsured motorist coverage: validity, construction and effect of
policy provision purporting to reduce coverage by amount paid or payable under
workers' compensation law, 31 A.L.R.5th 116.

Automobile insurance coverage for drive-by shootings and other incidents involving the
intentional discharge of firearms from moving motor vehicles, 41 A.L.R.5th 91.

No-fault insurance coverage for injury or death of insured occurring during carjacking or
attempted carjacking, 42 A.L.R.5th 727.

Duty of liability insurer to initiate settlement negotiations, 51 A.L.R.5th 701.

Requirement that multicoverage umbrella insurance policy offer uninsured or
underinsured motorist coverage equal to liability limits under umbrella provisions, 52
A.L.R. 5th 451.

What constitutes use of automobile 'to carry persons or property for fee' within exclusion
of automobile insurance policy, 57 A.L.R.5th 591.

44 C.J.S. Insurance § 8.

59A-7-8. "Surety" insurance defined.
"Surety" insurance includes:

A. fidelity insurance, which is insurance guaranteeing the fidelity of persons holding
positions of public or private trust;

B. insurance guaranteeing the performance of contracts, other than insurance
policies, and guaranteeing and executing bonds, undertakings and contracts of
suretyship; and

C. insurance indemnifying banks, bankers, brokers, financial or moneyed
corporations or associations against loss, resulting from any cause, of bills of exchange,
notes, bond [bonds], securities, evidence of debt, deeds, mortgages, warehouse
receipts or other valuable papers, documents, money, precious metals and articles
made therefrom, jewelry, watches, gems, precious and semiprecious stones, including
any loss while the same are being transported in armored motor vehicles, or by



messenger, but not including any other risks of transportation or navigation; and also
insurance against loss or damage to such an insured's premises or to furnishings,
fixtures, equipment, safes and vaults therein, caused by burglary, robbery, theft,
vandalism or malicious mischief, or any attempt thereat.

History: Laws 1984, ch. 127, § 114.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — Fidelity bond termination clause on
taking over of insured by another business entity: construction and effect, 44 A.L.R.4th
1195.

Construction and effect of clause in fidelity bond or insurance policy excluding from
coverage losses proved by "inventory computation” or "profit and loss computation,” 45
A.L.R.4th 1049.

Construction and effect of "jeweler's block” policies or provisions contained therein, 22
A.L.R.5th 579.

What constitutes "vandalism" or "malicious mischief" within meaning of insurance policy
specifically extending overage to losses from such causes, 56 A.L.R.5th 407.

44 C.J.S. Insurance § 16.

59A-7-9. "Title" insurance defined.

"Title" insurance is insurance of owners of real or personal property or others having
an interest therein or liens or encumbrances thereon, against loss by encumbrance, or
defective titles, or invalidity, or adverse claim to title.

History: Laws 1984, ch. 127, § 115.

59A-7-10. Limit of risk.

A. No insurer shall, other than as stated in this section, retain any risk on any one
subject of insurance, whether located or to be performed in this state or elsewhere, in
an amount exceeding ten percent of its surplus to policyholders.

B. No domestic Lloyds plan insurer shall retain any risk on any one subject of
insurance in an amount in excess of ten percent of the sum of its surplus as to
policyholders plus additional liability assumed by individual underwriters in the articles of
agreement and policies or contracts of insurance.

C. No insurer shall retain as to title insurance risk on any one subject of insurance in
an amount exceeding fifty percent of its surplus as to policyholders. If the insurer also



transacts other kinds of insurance, its "surplus as to policyholders" for the purposes of
this subsection shall be such reasonable proportion of the insurer's general surplus as
to policyholders as may be allocated to title insurance in relation to premium income or
other reasonable basis approved by the superintendent.

D. A "subject of insurance" for the purposes of this section means the following:

(1) astoinsurance covering damage or loss of real or personal property, all
real or personal property insured by an insurer which could reasonably be subject to
loss or damage from the same occurrence of an insured hazard; and

(2) asto all other types of insurance, all policies issued by the same insurer
applicable to a single insured exposure or occurrence.

E. Reinsurance ceded as authorized by Section 59A-7-11 NMSA 1978 shall be
deducted in determining risk retained; but as to surety risks reinsurance shall be
allowed as a deduction only if such reinsurance is with an insurer authorized to transact
such insurance in this state, and is in such form as to enable the obligee or beneficiary
to maintain an action thereon against the reinsured jointly with the reinsurer, and upon
recovering judgment against the reinsured to have recovery against the reinsurer for
payment to the extent in which it may be liable under such reinsurance and in discharge
thereof. As to surety risks, deduction shall also be made of the amount assumed by any
authorized cosurety and the value of any security deposited, pledged or held subject to
the surety's consent and for the surety's protection.

F. As to alien insurers, this section relates only to risks and surplus to policyholders
of the insurer's United States branch.

G. "Surplus as to policyholders" for the purposes of this section, in addition to the
insurer's paid-in capital stock, if any, and surplus, includes also any voluntary reserves
which are not required by law, and shall be determined from the last sworn financial
statement of the insurer on file with the insurance department, or by the last report of
examination of the insurer, whichever is the more recent at time of assumption of risk.

H. This section does not apply to life or health insurance, annuities, insurance of wet
marine and transportation risks, workers' compensation insurance, or employers' liability
coverages.

History: Laws 1984, ch. 127, § 116; 1993, ch. 320, § 17.

ANNOTATIONS
The 1993 amendment, effective June 18, 1993, substituted "No insurer shall, other
than as stated in this section” for "No stock, mutual, or reciprocal insurer shall, other

than as to title insurance” in Subsection A; substituted Subsection D for former
provisions, relating to ™ a subject of insurance"; substituted "Section 59A-7-11 NMSA



1978" for "Section 117 of this article" in Subsection E; and substituted "workers'
compensation insurance, or employers' liability coverages" for "workmen's
compensation insurance, employers' liability coverages or to any policy or type of
coverage as to which the maximum possible loss to the insurer is not readily
ascertainable on issuance of the policy" in Subsection H.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance § 52.

Right of reinsurer to question the insurable interest or eligibility of beneficiary, 18 A.L.R.
1163.

Who may enforce liability of reinsurer, 35 A.L.R. 1341, 103 A.L.R. 1485.

Admissibility of polygraph or similar lie detector test results, or willingness to submit to
test, on issues of coverage under insurance policy, or insurer's good-faith belief that
claim was not covered, 7 A.L.R.5th 143.

44 C.J.S. Insurance § 15 et seq.

59A-7-11. Reinsurance.

A. Aninsurer may reinsure all or any part of a particular risk or of a particular class
of risks in another insurer, or accept such reinsurance from another insurer. No
domestic insurer shall so reinsure with an insurer not authorized to transact insurance in
New Mexico unless the unauthorized insurer is authorized to transact insurance in
another state and conforms to the same standards of solvency as would be required if
at the time such reinsurance is effected the reinsurer was so authorized in New Mexico
or unless, in the case of a group that includes incorporated and individual,
unincorporated alien insurers, it has assets held in trust for the benefit of its United
States policyholders in an amount not less than one hundred million dollars
($100,000,000) and is authorized to transact insurance in at least one state or unless
with the superintendent's approval in advance. With the superintendent's approval, a
domestic insurer may reinsure all or substantially all of its risks in another insurer, or
similarly reinsure the risks of another insurer, as provided in Section 59A-34-40 NMSA
1978.

B. Credit for reinsurance shall be allowed as an asset or as a deduction from liability
to any ceding insurer for reinsurance lawfully ceded only when the reinsurance is
payable by the assuming insurer on the basis of the liability of the ceding insurer under
the contracts reinsured without diminution because of the insolvency of the ceding
insurer directly to the ceding insurer or to its domiciliary liquidator or receiver, except
where the assuming insurer with the consent of the direct insured or insureds has
assumed such policy obligations of the ceding insurer as direct obligations of the
assuming insurer to the payees under such policies and in substitution for the
obligations of the ceding insurer to such payees, and the reinsurer meets the
requirements of Paragraph (1), (2), (3), (4), (5) or (6) of this subsection. If meeting the



requirements of Paragraph (3) or (4) of this subsection, the requirements of Paragraph
(7) of this subsection shall also be met. Credit shall be allowed pursuant to Paragraph
(2), (2) or (3) of this subsection only for cessions of those kinds or classes of business
that the assuming insurer is licensed or otherwise permitted to write or assume in its
state of domicile or, in the case of a United States branch of an alien assuming insurer,
in the state through which it is entered and licensed to transact insurance or
reinsurance.

Q) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer authorized to transact insurance or reinsurance in New Mexico.

(2) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer accredited as a reinsurer in New Mexico. An accredited reinsurer is one that:

(a) files with the superintendent evidence of its submission to New Mexico's
jurisdiction;

(b) submits to New Mexico's authority to examine its books and records;

(c) is licensed to transact insurance or reinsurance in at least one state or, in
the case of a United States branch of an alien assuming insurer, is entered through and
licensed to transact insurance or reinsurance in at least one state; and

(d) files annually with the superintendent a copy of its annual statement filed
with the insurance department of its state of domicile and a copy of its most recent
audited financial statement and demonstrates to the satisfaction of the superintendent
that it has adequate financial capacity to meet its reinsurance obligations and is
otherwise qualified to assume reinsurance from domestic insurers. An assuming insurer
is deemed to meet this requirement at the time of its application if it maintains a surplus
for policyholders in an amount not less than twenty million dollars ($20,000,000) and its
accreditation has not been denied by the superintendent within ninety days after the
submission of its application.

3) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer domiciled in or, in the case of a United States branch of an alien assuming
insurer, is entered through, a state that employs standards for credit for reinsurance
substantially similar to those provided in this section if the assuming insurer or United
States branch of an alien assuming insurer:

(a) maintains a surplus as regards policyholders in an amount not less than
twenty million dollars ($20,000,000), unless the reinsurance is ceded and assumed
pursuant to pooling arrangements among insurers in the same holding company
system; and

(b) submits to New Mexico's authority to examine the insurer's books and
records.



(4) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer that maintains a trust in a qualified United States financial institution, as defined
in Paragraph (2) of Subsection D of this section, for the payment of the valid claims of
its United States policyholders and ceding insurers, their assigns and successors in
interest. The assuming insurer shall report annually to the superintendent information
substantially the same as that required to be reported on the national association of
insurance commissioners annual statement form by licensed insurers to enable the
superintendent to determine the sufficiency of the trust and shall submit to and bear the
expense of the examination of its books and records by the superintendent. Credit for
reinsurance shall not be granted pursuant to this paragraph unless the trust and
amendments to the trust have been approved by the insurance supervisory official of
the state in which the trust is domiciled or the insurance supervisory official of another
state who, pursuant to the terms of the trust, has accepted principal regulatory oversight
of the trust. The trust and every trust amendment shall be filed with the superintendent
and with the insurance supervisory official of every state in which the ceding insurer
beneficiaries of the trust are domiciled. The trust shall provide that contested claims be
valid and enforceable upon the final order of a court of competent jurisdiction in the
United States. The trust shall vest legal title to its assets in its trustees for the benefit of
the assuming insurer's United States ceding insurers, their assigns and successors in
interest and shall remain in effect for as long as the assuming insurer has an
outstanding obligation due pursuant to the reinsurance agreements subject to the trust.
The superintendent may examine the trust and the assuming insurer. No later than
February 28 of each year, the trustee of the trust shall report in writing to the
superintendent the balance of the trust and a list of the trust's investments at the
preceding year's end and certify the date of termination of the trust, if planned, or that
the trust will not expire prior to the following December 31.

(a) For a single assuming insurer, the trust shall consist of a trusteed account
representing the assuming insurer's liabilities attributable to business written in the
United States, and, in addition, the assuming insurer shall maintain a trusteed surplus of
not less than twenty million dollars ($20,000,000).

(b) At any time after a single assuming insurer has permanently discontinued
underwriting new business secured by the trust for at least three years and after a
finding based on an assessment of the risk that the new required surplus level, in light
of reasonably foreseeable adverse loss development, is adequate for the protection of
United States ceding insurers, policyholders and claimants, the insurance supervisory
official with principal regulatory oversight of the trust may authorize a reduction in the
required trusteed surplus. The risk assessment may involve an actuarial review,
including an independent analysis of reserves and cash flows, and shall consider all
material risk factors, including when applicable the lines of business involved, the
stability of the incurred loss estimates and the effect of the surplus requirements on the
assuming insurer's liquidity or solvency. The minimum required trusteed surplus shall
not be reduced to less than thirty percent of the assuming insurer's liabilities attributable
to reinsurance ceded by United States ceding insurers covered by the trust.



(c) For a group that includes incorporated and individual unincorporated
underwriters, the trust shall consist of a trusteed account representing the group's
liabilities attributable to business written in the United States and, in addition, the group
shall maintain a trusteed surplus of which one hundred million dollars ($100,000,000)
shall be held jointly for the benefit of United States ceding insurers of any member of
the group for all years of account; provided that the group shall make available to the
superintendent an annual certification of the solvency of each underwriter by the group's
domiciliary regulator and its independent public accounts; and provided further that the
incorporated members of the group shall not engage in any business other than
underwriting as a member of the group and shall be subject to the same level of
solvency regulation and control by the group's domiciliary regulator as are the
unincorporated members.

(d) A group of incorporated insurers under common administration shall: 1)
have continuously transacted an insurance business outside the United States for at
least three years immediately prior to making application for accreditation; 2) maintain
aggregate policyholders' surplus of at least ten billion dollars ($10,000,000,000); 3)
maintain a trust fund in an amount not less than the group's several liabilities
attributable to business ceded by United States ceding insurers to any member of the
group pursuant to reinsurance contracts issued in the name of such group; and 4)
maintain a joint trusteed surplus of which one hundred million dollars ($100,000,000) is
held jointly and exclusively for the benefit of the United States ceding insurers of any
member of the group as additional security for any such liabilities. Each member of the
group shall make available to the superintendent an annual certification of the member's
solvency by the member's domiciliary regulator and its independent public accountant.

(5) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer that has been certified by the superintendent as a reinsurer in New Mexico and
that secures its obligations in accordance with the requirements of this paragraph.

(a) To be eligible for certification, an assuming insurer shall: 1) be domiciled
and licensed to transact insurance or reinsurance in a qualified jurisdiction, pursuant to
Subparagraph (c) of this paragraph; 2) maintain minimum capital and surplus, or its
equivalent, in an amount to be determined by the superintendent pursuant to rule; 3)
maintain financial strength ratings from two or more rating agencies deemed acceptable
by the superintendent pursuant to rule; 4) agree to submit to the jurisdiction of New
Mexico, appoint the superintendent as its agent for service of process in New Mexico
and agree to provide security for one hundred percent of the assuming insurer's
liabilities attributable to reinsurance ceded by United States ceding insurers if it resists
enforcement of a final United States judgment; 5) in an initial application for certification
and on an ongoing basis, agree to meet applicable information-filing requirements, as
determined by the superintendent; and 6) satisfy other requirements for certification that
the superintendent deems relevant.

(b) To be eligible for certification, an association that includes incorporated
and individual unincorporated underwriters shall: 1) satisfy the requirements of



Subparagraph (a) of this paragraph; 2) satisfy its minimum capital and surplus
requirements through the capital and surplus equivalents, net of liabilities, of the
association and its members, which shall include a joint central fund that may be
applied to an unsatisfied obligation of the association or any of its members, in an
amount determined by the superintendent to provide adequate protection; 3) not have
incorporated members who engage in a business other than underwriting as a member
of the association and who are subject to the same level of regulation and solvency
control by the association's domiciliary regulator as the unincorporated members; and 4)
within ninety days after its financial statements must be filed with the association's
domiciliary regulator, provide to the superintendent an annual certification by the
association's domiciliary regulator of the solvency of each underwriter member or if a
certification is unavailable, provide to the superintendent financial statements, prepared
by independent public accountants, of each underwriter member of the association.

(c) The superintendent shall create and publish a list of qualified jurisdictions
in which an assuming insurer licensed and domiciled in the jurisdiction is eligible to be
considered by the superintendent for certification as a reinsurer. 1) In creating the list of
gualified jurisdictions, the superintendent shall evaluate the appropriateness and
effectiveness of the reinsurance supervisory system of the jurisdiction, initially and on
an ongoing basis, and the rights, benefits and extent of reciprocal recognition afforded
by the alien jurisdiction to reinsurers licensed and domiciled in the United States. The
superintendent may consider additional factors. A jurisdiction shall not be recognized as
a qualified jurisdiction if it does not agree to share information and cooperate with the
superintendent with respect to all certified reinsurers domiciled within that jurisdiction. A
jurisdiction shall not be recognized as a qualified jurisdiction if the superintendent has
determined that a jurisdiction does not adequately and promptly enforce final United
States judgments and arbitration awards. 2) The superintendent shall consider the list of
qualified jurisdictions published through the national association of insurance
commissioners' committee process in determining qualified jurisdictions. If the
superintendent recognizes as qualified a jurisdiction that does not appear on the list of
gualified jurisdictions, the superintendent shall provide thoroughly documented
justification in accordance with criteria developed by rule. 3) United States jurisdictions
that meet the requirement for accreditation pursuant to the national association of
insurance commissioners' financial standards and accreditation program shall be
recognized as qualified jurisdictions. 4) If a certified reinsurer's domiciliary jurisdiction
ceases to be a qualified jurisdiction, the superintendent may suspend the reinsurer's
certification indefinitely in lieu of revocation.

(d) The superintendent shall consider the financial strength ratings that have
been assigned by rating agencies deemed acceptable to the superintendent pursuant to
rule and assign a rating to each certified reinsurer. The superintendent shall publish a
list of all certified reinsurers and their ratings.

(e) A certified reinsurer shall secure obligations assumed from United States
ceding insurers pursuant to this subsection at a level consistent with its rating, as
specified in rules promulgated by the superintendent. 1) In order for a domestic ceding



insurer to qualify for full financial statement credit for reinsurance ceded to a certified
reinsurer, the certified reinsurer shall maintain security in a form acceptable to the
superintendent and consistent with the provisions of Subsection C of this section, or in a
multi-beneficiary trust in accordance with Paragraph (4) of this subsection, except as
otherwise provided in this subsection. 2) If a certified reinsurer maintains a trust to fully
secure its obligations pursuant to Paragraph (4) of this subsection and secures its
obligations incurred as a certified reinsurer in the form of a multi-beneficiary trust, the
certified reinsurer shall maintain separate trust accounts for its obligations incurred
pursuant to reinsurance agreements issued or renewed as a certified reinsurer with
reduced security as permitted by this subsection or comparable laws of other United
States jurisdictions and for its obligations pursuant to Paragraph (4) of this subsection.
To be certified pursuant to Paragraph (5) of this subsection, a certified reinsurer shall
have bound itself, by the language of the trust and by agreement with the insurance
supervisory official with principal regulatory oversight of each such trust account, to
fund, upon termination of that trust account, out of the remaining surplus of the trust any
deficiency of any other such trust account. 3) The minimum trusteed surplus
requirements provided in Paragraph (4) of this subsection do not apply to a multi-
beneficiary trust maintained by a certified reinsurer for the purpose of securing
obligations incurred pursuant to this subsection if that multi-beneficiary trust maintains a
minimum trusteed surplus of ten million dollars ($10,000,000). 4) If the security for
obligations incurred by a certified reinsurer pursuant to this subsection is insufficient, the
superintendent shall reduce the allowable credit by an amount proportionate to the
deficiency and may, upon a finding of material risk that the certified reinsurer's
obligations will not be paid in full when due, impose further reductions in allowable
credit. 5) For the purposes of this paragraph, a certified reinsurer whose certification
has been terminated for any reason shall be treated as a certified reinsurer required to
secure one hundred percent of its obligations. If the superintendent continues to assign
a higher rating as permitted by other provisions of this section, this requirement does
not apply to a certified reinsurer in inactive status or to a reinsurer whose certification
has been suspended. As used in this subparagraph, "terminated" means revocation,
suspension, voluntary surrender or inactive status.

() If an applicant for certification has been certified as a reinsurer in a
jurisdiction accredited by the national association of insurance commissioners, the
superintendent may defer to that jurisdiction's certification and to the rating assigned by
that jurisdiction, and the assuming insurer shall be considered a certified reinsurer in
New Mexico.

(9) To continue to qualify for a reduction in security for its in-force business, a
certified reinsurer that ceases to assume new business in New Mexico may request that
it maintain its certification in inactive status. An inactive, certified reinsurer shall comply
with all applicable requirements of this subsection, and the superintendent shall assign
a rating that reflects, if relevant, the reason that the reinsurer is not assuming new
business.



(6) Credit shall be allowed when the reinsurance is ceded to an assuming
insurer not meeting the requirements of Paragraph (1), (2), (3), (4) or (5) of this
subsection but only with respect to the insurance of risks located in jurisdictions where
such reinsurance is required by applicable law or regulation of that jurisdiction.

(7 If the assuming insurer is not licensed, accredited or certified to transact
insurance or reinsurance in New Mexico, the credit permitted by Paragraphs (3) and (4)
of this subsection shall not be allowed unless the assuming insurer agrees in the
reinsurance agreements:

(a) that in the event of the failure of the assuming insurer to perform its
obligations under the terms of the reinsurance agreement, the assuming insurer, at the
request of the ceding insurer, shall submit to the jurisdiction of any court of competent
jurisdiction in any state of the United States, will comply with all requirements necessary
to give such court jurisdiction and will abide by the final decision of such court or of any
appellate court in the event of an appeal; and

(b) to designate the superintendent or a designated attorney as its true and
lawful attorney upon whom may be served any lawful process in any action, suit or
proceeding instituted by or on behalf of the ceding company. This provision is not
intended to conflict with or override the obligation of the parties to a reinsurance
agreement to arbitrate their disputes, if such an obligation is created in the agreement.

(8) If an assuming insurer does not meet the requirements of Paragraph (1),
(2) or (3) of this subsection, the insurer shall not receive the credit permitted by
Paragraph (4) or (5) of this subsection unless the assuming insurer agrees in the trust to
the following conditions:

(a) notwithstanding any other provision in the trust, if the trust is inadequate
because it contains an amount less than the amount required by Paragraph (4) of this
subsection, or if the grantor of the trust has been declared insolvent or placed into
receivership, rehabilitation, liquidation or similar proceeding pursuant to the laws of its
state or country of domicile, the trustee shall comply with an order of either the
superintendent or the insurance supervisory official with regulatory oversight over the
trust or of a court of competent jurisdiction directing the trustee to transfer to the
superintendent or the insurance supervisory official with regulatory oversight all of the
assets of the trust fund;

(b) in accordance with the laws of the state in which the trust is domiciled that
apply to the liquidation of domestic insurance companies, claims are filed with the
superintendent or the insurance supervisory official with regulatory oversight, who will
value the claim and distribute the assets;

(c) if the superintendent or the insurance supervisory official with regulatory
oversight determines that the assets of the trust fund or any part of the trust fund are not
necessary to satisfy the claims of the United States ceding insurers of the grantor of the



trust, the assets or a part thereof will be returned by the superintendent or the insurance
supervisory official with regulatory oversight to the trustee for distribution in accordance
with the trust; and

(d) the grantor will waive any right otherwise available to it pursuant to federal
law that is inconsistent with the provisions of this paragraph.

(9) If an accredited or certified reinsurer ceases to meet the requirements for
accreditation or certification, the superintendent may suspend or revoke the reinsurer's
accreditation or certification.

(a) The superintendent shall give the reinsurer notice and the opportunity for
a hearing. The suspension or revocation shall not take effect until after the
superintendent delivers an order on the hearing, unless: 1) the reinsurer waives its right
to a hearing; 2) the superintendent's order is based on regulatory action by the
reinsurer's domiciliary jurisdiction or the voluntary surrender or termination of the
reinsurer's eligibility to transact insurance or reinsurance business in its domiciliary
jurisdiction or in the primary certifying state of the reinsurer pursuant to Subparagraph
(f) of Paragraph (5) of this subsection; or 3) the superintendent finds that an emergency
requires immediate action and a court of competent jurisdiction has not stayed the
superintendent's action.

(b) While a reinsurer's accreditation or certification is suspended, no
reinsurance contract issued or renewed after the effective date of the suspension shall
qualify for credit except to the extent that the reinsurer's obligations pursuant to the
contract are secured in accordance with Subsection C of this section. If a reinsurer's
accreditation or certification is revoked, no credit for reinsurance shall be granted after
the effective date of the revocation except to the extent that the reinsurer's obligations
pursuant to the contract are secured in accordance with either Subparagraph (e) of
Paragraph (5) of this subsection or Subsection C of this section.

(10) A ceding insurer shall attempt to manage its reinsurance recoverables in
proportion to its book of business. Within thirty days after one of the following events, a
domestic ceding insurer shall notify the superintendent of the event and, in the
notification, demonstrate that the domestic ceding insurer is safely managing the
exposure:

(a) reinsurance recoverables from any single assuming insurer or group of
affiliated assuming insurers exceed fifty percent of the domestic ceding insurer's last
reported surplus to policyholders; or

(b) reinsurance recoverables from any single assuming insurer, or group of
affiliated assuming insurers, are likely to exceed fifty percent of the domestic ceding
insurer's last reported surplus to policyholders.



(11) A ceding insurer shall attempt to diversify its reinsurance program. Within
thirty days after one of the following events, a domestic ceding insurer shall notify the
superintendent of the event and, in the notification, demonstrate that the domestic
ceding insurer is safely managing the exposure:

(a) ceding to any single assuming insurer or group of affiliated assuming
insurers more than twenty percent of the ceding insurer's gross written premium in the
prior calendar year; or

(b) reinsurance ceded to a single assuming insurer or group of affiliated
assuming insurers is likely to exceed twenty percent of the ceding insurer's gross written
premium in the prior calendar year.

C. An asset or a reduction from liability for the reinsurance ceded by an insurer to
an assuming insurer not meeting the requirements of Subsection B of this section shall
be allowed in an amount not exceeding the liabilities carried by the ceding insurer and
such reduction shall be in the amount of funds held by or on behalf of the ceding
insurer, including funds held in trust for the ceding insurer, under a reinsurance contract
with such assuming insurer as security for the payment of obligations thereunder, if
such security is held in the United States subject to withdrawal solely by, and under the
exclusive control of, the ceding insurer; or, in the case of a trust, held in a qualified
United States financial institution, as defined in Paragraph (2) of Subsection D of this
section. This security may be in the form of:

(1) cash;

(2)  securities listed by the securities valuation office of the national
association of insurance commissioners, including those deemed exempt from filing as
defined by the purposes and procedures manual of the securities valuation office, and
gualifying as admitted assets;

(3) clean, irrevocable, unconditional letters of credit, issued or confirmed by a
qualified United States financial institution, as defined in Paragraph (1) of Subsection D
of this section, no later than December 31 in respect of the year for which filing is being
made, and in the possession of the ceding company on or before the filing date of its
annual statement. Letters of credit meeting applicable standards of issuer acceptability
as of the dates of their issuance or confirmation shall, notwithstanding the issuing or
confirming institution's subsequent failure to meet applicable standards of issuer
acceptability, continue to be acceptable as security until their expiration, extension,
renewal, modification or amendment, whichever first occurs; or

(4) any other form of security acceptable to the superintendent.

D. A "qualified United States financial institution" means:



(1)  for purposes of Paragraph (3) of Subsection C of this section, an
institution that:

(a) is organized or, in the case of a United States office of a foreign banking
organization, licensed under the laws of the United States or any state thereof;

(b) is regulated, supervised and examined by United States federal or state
authorities having regulatory authority over banks and trust companies; and

(c) has been determined by either the superintendent or the securities
valuation office of the national association of insurance commissioners to meet such
standards of financial condition and standing as are considered necessary and
appropriate to regulate the quality of financial institutions whose letters of credit are
acceptable to the superintendent; and

(2)  for purposes of those provisions of this section specifying those
institutions that are eligible to act as a fiduciary of a trust, an institution that:

(a) is organized or, in the case of a United States branch or agency office of a
foreign banking organization, licensed under the laws of the United States or any state
thereof and has been granted authority to operate with fiduciary powers; and

(b) is regulated, supervised and examined by federal or state authorities
having regulatory authority over banks and trust companies.

E. No insurer shall accept reinsurance of risk of any kind of insurance that it is not
authorized to transact directly in New Mexico, if an authorized insurer, or in another
state if the insurer does not hold a certificate of authority in New Mexico.

F. Upon the superintendent's request, an insurer shall furnish the superintendent
with copies of its reinsurance treaties then in effect and promptly inform the
superintendent in writing of cancellation or other material change in its reinsurance
treaties or arrangements.

G. No person shall have any rights against the reinsurer that are not expressly
stated in the reinsurance contract or in a written agreement between such person and
the reinsurer.

H. This section does not apply to wet marine and transportation insurance.

History: Laws 1984, ch. 127, 8 117; 1993, ch. 320, § 18; 1994, ch. 13, § 1; 2014, ch.
59, § 14.

ANNOTATIONS



The 2014 amendment, effective July 1, 2014, added additional terms for the allowance
of credit for reinsurance; in Subsection B, in the introductory paragraph, in the first
sentence, after "Paragraph (1), (2), (3), (4)", added "(5) or (6)", in the second sentence,
after "Paragraph (7) of this subsection"”, deleted "must" and added "shall", and added
the third sentence; in Subsection B, Paragraph (2), Subparagraph (d), in the first
sentence, after "audited financial statement and", deleted language which defined an
accredited reinsurer as an insurer who maintained a surplus of not less than twenty
million dollars and whose accreditation had not been denied or whose accreditation had
been approved, and added the remainder of the first sentence, and added the second
sentence; in Subsection B, Paragraph (2), deleted former Subparagraph (e), which
provided that no credit was allowed to a ceding insurer if the assuming insurer’s
accreditation had been revoked; in Subsection B, Paragraph (2), added Paragraph (3);
in Subsection B, Paragraph (4), in the first sentence, after "shall be allowed when",
deleted "the following requirements are met", and after "maintains a trust”, deleted
"fund", in the second sentence, after "sufficiency of the trust”, deleted "fund. In the case
of" and added the remainder of the second sentence, and added the third, fourth, fifth
and sixth sentences; in Subsection B, Paragraph (4), Subparagraph (a), added "For"
and after "($20,000,000)", deleted "In the case of"; in Subsection B, Paragraph (4),
added Subparagraph (b); in Subsection B, Paragraph (4), Subparagraph (c), added
"For", and after "member of the group", added "for all years of account”; and in
Subsection B, Paragraph (4), Subparagraph (d), in the first sentence, at the beginning
of the sentence, deleted "in the case of", after "common administration”, deleted "which
complies with the filing requirements contained in Subparagraph (a) of this paragraph
and which has", and added "shall: 1) have", after "application for accreditation”, deleted
"and submits to this state’s authority to examine its books and records and bears the
expense of the examination, and which has", and added "2) maintain", after
"policyholder’s surplus of", added "at least", after "($10,000,000,000)", deleted "the trust
shall be" and added "3) maintain a trust fund", after "trust fund in an amount”, deleted
"equal to" and added "not less than", after "name of such group”, deleted "plus the
group shall" and added "and 4)"; in Subsection B, Paragraph (4), deleted former
Subparagraph (c), which provided terms and conditions for the creation and
administration of the trust fund; in Subsection B, Paragraph (4), deleted former
Subparagraph (d) which provided for annual reports concerning the trust fund’s balance
and investments; in Subsection B, added Paragraph (5); in Subsection B, Paragraph
(6), after "Paragraphs (1), (2), (3)", added "(4) or (5)"; in Subsection B, Paragraph (7),
after "accredited", added "or certified", and after "Paragraphs (3)", added "and (4)"; in
Subsection B, added Paragraphs (8), (9), (10) and (11); in Subsection C, in the first
sentence, added "An asset or"; and in Subsection C, Paragraph (2), after "insurance
commissioners”, added "including those deemed exempt from filing as defined by the
purposes and procedures manual of the securities valuation office".

Severability. — Laws 2014, ch. 59, § 54 provided that if any part or application of the
provisions of Laws 2014, ch. 59 is held invalid, the remainder or its application to other
situations or persons shall not be affected.



The 1994 amendment, effective February 15, 1994, in the last sentence in
Subparagraph B(3)(b), substituted "that includes incorporated and" for "of" near the
beginning and "provided, the group" for "and, the group" near the middle, and added the
proviso clause at the end; and inserted "financial” in the first sentence in Paragraph
C(3).

The 1993 amendment, effective June 18, 1993, substituted "Section 59A-34-40 NMSA
1978" for "Section 586 (bulk reinsurance) of the Insurance Code" in the last sentence in
Subsection A; rewrote Subsection B; added Subsections C and D; and redesignated
former Subsections C through F as present Subsections E through H.

Effect of Property and Casualty Insurance Guaranty Law. — Excess workers'
compensation insurance policies are not reinsurance policies or indemnity policies
excluded from the Property and Casualty Insurance Guaranty Law (Chapter 59A, Article
43 NMSA 1978). In re Mission Ins. Co., 1991-NMSC-080, 112 N.M. 433, 816 P.2d 502.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Reinsurer's liability for primary liability
insurer's failure to compromise or settle, 42 A.L.R.4th 1130.

ARTICLE 8
Assets and Liabilities

59A-8-1. "Assets" defined.

In determination of the financial condition of any insurer or fraternal benefit society or
United States branch of an alien insurer there shall be allowed as assets only such
assets as are owned by the insurer or society and which consist of:

A. cash, including legal tender or equivalent thereof, in the principal or any branch
office of the insurer or society or in transit under its control, and including the true
balance of any deposit in a solvent bank or trust company;

B. investments, securities, properties and loans acquired or held in accordance with
the Insurance Code, and in connection therewith the following items:

(1) interest due or accrued on any bond or evidence of indebtedness which is
not in default and which is not valued on a basis including accrued interest;

(2) declared and unpaid dividends on stock and shares, unless such amount
has otherwise been allowed as an asset;

3) interest due or accrued upon a collateral loan in an amount not to exceed
one year's interest thereon;



(4) interest due or accrued on deposits in solvent banks and trust companies,
and interest due or accrued on other assets, if such interest is, in the superintendent's
judgment, a collectible asset;

5) interest due or accrued on a mortgage or deed of trust loan, in an amount
not exceeding in any event the amount, if any, of the excess of the value of the property
less delinquent taxes thereon over the unpaid principal; but in no event shall interest
accrued for a period in excess of eighteen months be allowed as an asset;

(6) rent due or accrued on real property if such rent is not in arrears for more
than three months, and rent more than three months in arrears if the payment of such
rent is adequately secured by property held in the name of the tenant and conveyed to
the insurer or society as collateral; and

(7)  the unaccrued portion of taxes paid prior to the due date on real property;

C. premium notes, policy loans and other policy assets and liens on policies and
certificates of life insurance and annuity contracts and accrued interest thereon, in
amount not exceeding the legal reserve and other policy liabilities carried on each
individual policy or contract;

D. the net amount of uncollected and deferred premiums and annuity considerations
in the case of a life insurer or fraternal benefit society which carries the full mean tabular
reserve liability; and in case of a fraternal benefit society which does not carry the full
mean tabular reserve liability, premiums or assessments actually collected by
subordinate branches of the society and not yet received by its home office;

E. premiums in course of collection, other than for life insurance, not more than
ninety days past due, less commissions payable thereon. This limitation as to ninety
days shall not apply as to premiums payable directly or indirectly by the United States
government or by any of its instrumentalities; nor shall it apply to reinsurance premiums
receivable by an assuming insurer to the extent offset by amounts carried by the
assuming insurer as liabilities for amounts due to the ceding insurer for unpaid losses or
other mutual debts, but in no event shall reinsurance premiums more than ninety days
past due be allowed in excess of ten percent of the assuming insurer's admitted assets
as shown by its most recent annual statement on file with the superintendent;

F. installment premiums other than life insurance or annuity premiums, to the extent
of the unearned premium reserves carried on the policy or contract to which the
premium applies;

G. notes and like written obligations not past due, taken for premiums other than life
insurance or annuity premiums, on policies and contracts permitted to be issued on
such basis, to the extent of the unearned premium reserves carried thereon, except as
otherwise prescribed by regulations of the superintendent;



H. reinsurance recoverable by a ceding insurer to the extent credit is allowed under
Section 59A-7-11 of the Insurance Code;

I. amounts receivable by an assuming insurer for funds withheld by a solvent
ceding insurer under a reinsurance treaty, but not exceeding the amounts carried by the
assuming insurer as liabilities for unpaid losses and reserves under such contracts;

J. deposits or equities recoverable from underwriting associations, syndicates and
reinsurance funds, or from suspended banking and other financial institutions, to the
extent deemed by the superintendent available for payment of losses and claims and at
values determined by the superintendent;

K. all such assets, whether or not consistent with the other provisions of this
section, as may be allowed pursuant to the annual statement form approved by the
superintendent for the kinds of insurance to be reported upon therein;

L. electronic and mechanical machines and related programs and equipment
constituting a data processing, record keeping, accounting, word processing (excluding
typewriters) or other electronic computer system in actual use, the cost of which shall be
amortized in full over a period of not more than ten years. The aggregate amount
invested in all such systems shall not exceed five percent of the insurer's or society's
assets;

M. as to title insurance, the title plant and equipment necessary for conduct of the
abstract and title insurance business, at not to exceed the original cost thereof. The
superintendent may also allow as assets as to title insurance, premiums and fees for
title examination and title insurance not more than twelve months past due, less
commissions payable thereon; and

N. other assets, not inconsistent with the other provisions of this section, deemed by
the superintendent to be available for payment of losses and claims, at values to be
determined by the superintendent.

History: Laws 1984, ch. 127, § 118; 1993, ch. 320, § 19.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

The 1993 amendment, effective June 18, 1993, rewrote Subsection H, and made
stylistic changes throughout the section.

59A-8-2. Assets not allowed.



A. In addition to assets impliedly excluded by provisions of Section 118 [59A-8-1
NMSA 1978] of this article, the following expressly shall not be allowed as assets in any
determination of the financial condition of any insurer or fraternal benefit society:

(1) goodwill, trade names and other like intangible assets;

(2) advances to directors, officers, employees and agents (other than policy
loans) whether secured or not, and advances to other persons on personal security
only;

(3)  stock of such insurer, owned by it, or any equity therein or loans secured
thereby, or any proportionate interest in such stock acquired or held through ownership
by the insurer of an interest in another corporation or business unit;

(4) furniture, fixtures, furnishings, safes, vehicles, libraries, stationery,
literature and supplies (other than data processing, recordkeeping, accounting, word
processing and electronic computer systems authorized under Subsection L of Section
118 [59A-8-1 NMSA 1978] of this article) except:

(a) in the case of title insurers such materials and plants as the insurer is
expressly authorized to carry as an asset under Subsection M of Section 118 [59A-8-1
NMSA 1978] of this article; and

(b) in the case of any insurer or fraternal benefit society, such personal
property as it is permitted to hold pursuant to Article 9 (investments) [Chapter 59A,
Article 9 NMSA 1978] of the Insurance Code, or which is reasonably necessary for the
maintenance or operation of real property lawfully acquired and held, other than real
property used for home office, branch office and similar purposes;

(5) the amount, if any, by which the aggregate book value of investments as
carried in ledger assets exceeds the aggregate value thereof as determined under the
Insurance Code.

B. All nonadmitted assets and all other assets of doubtful value or character
included as ledger or nonledger assets in any statement by an insurer or fraternal
benefit society to the superintendent, or in any examiner's report to the superintendent,
shall be reported, to the extent of the value disallowed, as deductions from gross assets
except where the superintendent permits a reserve to be carried among liabilities in lieu
of any such deductions.

History: Laws 1984, ch. 127, § 119.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.



59A-8-3. Disallowance of "wash" transactions.

A. The superintendent shall disallow as an asset or as a credit against liabilities of
an insurer, any sale or transfer of property or accounts or any reinsurance found by him
after a hearing thereon to have been arranged for the purpose principally of an apparent
but temporary betterment as to the transferor, vendor or ceding insurer's financial
condition as of the date of any financial statement of the insurer. Without limiting the
general purport of the foregoing provision, transfer, sale or reinsurance contracted for in
fact within six (6) months prior to the date of any such financial statement and reversed
or cancelled in fact within six (6) months after the date of such statement, or
reinsurance under which the reinsurer bears no substantial insurance risk or chance of
net loss to itself, shall prime [prima] facie be deemed to have been arranged principally
for the purpose of such apparent betterment.

B. The superintendent shall disallow as an asset any deposit, funds or other
property of the insurer found by him after a hearing thereon:

(1) notto be in good faith the property of the insurer; and

(2) if other than a deposit required to be made and held under or pursuant to
statute, not freely subject to withdrawal or liquidation by the insurer at any time for
payment or discharge of claims or other obligations arising under its policies; and

(3)  to be resulting from arrangements made principally for the purpose of
such apparent betterment as to the insurer's financial condition as at the date of any
financial statement of the insurer.

C. The superintendent may suspend or revoke the certificate of authority of any
insurer which has knowingly been party to any such transaction or attempt thereat.

History: Laws 1984, ch. 127, § 120.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

59A-8-4. Liabilities, in general.

In any determination of the financial condition of an insurer, capital stock and
liabilities to be charged against its assets shall include:

A. the amount of its capital stock outstanding, if any;

B. the amount, estimated to be consistent with the provisions of the Insurance
Code, necessary to pay all of its unpaid losses and claims incurred on or prior to date of



the statement whether reported or unreported, together with the expense of adjustment
or settlement thereof;

C. asto life insurance policies and annuity contracts, and disability and accidental
death benefits in or supplemental thereto:

(1) the amount of reserves on life insurance policies and annuity contracts in
force, valued according to the tables of mortality, rates of interest and methods adopted
pursuant to the Insurance Code which are applicable thereto;

(2) reserves for disability benefits, for both active and disabled lives;

3) reserves for accidental death benefits; and

(4) any additional reserves which may be required by the superintendent
consistent with applicable customary and general practice in insurance accounting;

D. as to health insurance policies, the reserves required under Section 59A-8-7
NMSA 1978;

E. as to insurance other than referred to in Subsections C and D of this section, and
other than title insurance, the amount of unearned premium reserves computed in
accordance with Sections 59A-8-9 and 59A-8-10 NMSA 1978;

F. taxes, expenses and other obligations due or accrued at date of the statement;
and

G. liability to agents for commissions contingent on collection of premium shall not
be construed as a liability.

History: Laws 1984, ch. 127, § 121, 1987, ch. 259, § 8.
ANNOTATIONS

Cross references. — For the Insurance Code, see 59A-1-1 NMSA 1978 and notes
thereto.

59A-8-5. Standard valuation law, life insurance and annuities.

A. This subsection shall apply to only those policies and contracts issued prior to
the operative date of Section 59A-20-31 NMSA 1978.

The legal minimum standard for valuation of life insurance contracts issued before
the first day of January, 1926, shall be the method and basis of valuation heretofore
applied by the insurer in the valuation of such contracts, and for life insurance contracts
issued on or after this date shall be the American experience table of mortality, with



interest at the rate of three and one-half percent a year; or any other basis not
producing a lower net value; provided, however, that the insurer may provide for not
more than one-year preliminary term insurance by incorporating in the contracts a
clause plainly showing that the first year's insurance under such policies is term
insurance.

Except as otherwise provided in Paragraphs (2), (3), (4) and (5) of Subsection B of
this section and in Subsections C, D, and E of this section for group annuity and pure
endowment contracts, the legal minimum standard for the valuation of annuities shall be
the American experience table of mortality, with interest at the rate of five percent a year
for group annuity and pure endowment contracts and four percent a year for other
annuities.

B. Subsections B, C, D and E of this section shall apply to only those policies and
contracts issued on and after the operative date of Section 59A-20-31 NMSA 1978,
except as otherwise provided in Paragraphs (2), (3), (4) and (5) of this subsection and in
Subsections C, D and E of this section for group annuity and pure endowment contracts
issued prior to such operative date.

(2) Except as otherwise provided in Paragraphs (2), (3), (4) and (5) of this
subsection and Subsections C, D, and E of this section, the minimum standard for the
valuation of all such policies and contracts shall be the commissioners reserve valuation
methods defined in Paragraphs (1) and (2) of Subsection E of this section, five percent
interest for group annuity and pure endowment contracts and three and one-half
percent interest for all other such policies and contracts, or in the case of life insurance
policies and contracts, other than annuity and pure endowment contracts, issued on or
after July 1, 1973, four percent interest for such policies issued prior to July 1, 1977, five
and one-half percent interest for single premium life insurance policies and four and
one-half percent interest for all other such policies issued on or after July 1, 1977, and
the following tables:

(a) for all ordinary policies of life insurance issued on the standard basis,
excluding any disability and accidental death benefits in such policies - the
commissioners 1941 standard ordinary mortality table for such policies issued prior to
the operative date of Paragraph (1) of Subsection D of Section 59A-20-31 NMSA 1978
and the commissioners 1958 standard ordinary mortality table for such policies issued
on or after the operative date of Paragraph (1) of Subsection D of Section 59A-20-31
NMSA 1978 and prior to the operative date of Subsection F of Section 59A-20-31
NMSA 1978, provided that for any category of such policies issued on female risks, all
modified net premiums and present values referred to in Subsections B, C, D and E of
this section may be calculated according to an age not more than six years younger
than the actual age of the insured; and for such policies issued on or after the operative
date of Subsection F of Section 59A-20-31 NMSA 1978: 1) the commissioners 1980
standard ordinary mortality table; or 2) at the election of the insurer for any one or more
specified plans of life insurance, the commissioners 1980 standard ordinary mortality
table with ten-year select mortality factors; or 3) any ordinary mortality table, adopted



after 1980 by the national association of insurance commissioners, that is approved by
regulation promulgated by the superintendent for use in determining the minimum
standard of valuation for such policies;

(b) for all industrial life insurance policies issued on the standard basis,
excluding any disability and accidental death benefits in such policies - the 1941
standard industrial mortality table for such policies issued prior to the operative date of
Subsection E of Section 59A-20-31 NMSA 1978, and for such policies issued on or after
such operative date, the commissioners 1961 standard industrial mortality table or any
industrial mortality table, adopted after 1980 by the national association of insurance
commissioners, that is approved by regulation promulgated by the superintendent for
use in determining the minimum standard of valuation for such policies;

(c) for individual annuity and pure endowment contracts, excluding any
disability and accidental death benefits in such policies - the 1937 standard annuity
mortality table or, at the option of the insurer, the annuity mortality table for 1949,
ultimate, or any modification of either of these tables approved by the superintendent;

(d) for group annuity and pure endowment contracts, excluding any disability
and accidental death benefits in such policies - the group annuity mortality table for
1951, any modification of such table approved by the superintendent, or, at the option of
the insurer, any of the tables or modifications of tables specified for individual annuity
and pure endowment contracts;

(e) for total and permanent disability benefits in or supplementary to ordinary
policies or contracts: 1) for policies or contracts issued on or after January 1, 1966 the
tables of period 2 disablement rates and the 1930 to 1950 termination rates of the 1952
disability study of the society of actuaries, with due regard to the type of benefit or any
tables of disablement rates and termination rates, adopted after 1980 by the national
association of insurance commissioners, that are approved by regulation promulgated
by the superintendent for use in determining the minimum standard of valuation for such
policies; 2) for policies or contracts issued on or after January 1, 1961 and prior to
January 1, 1966 either such tables or, at the option of the insurer, the class (3) disability
table (1926); and 3) for policies issued prior to January 1, 1961 the class (3) disability
table (1926). Any such table shall, for active lives, be combined with a mortality table
permitted for calculating the reserves for life insurance policies;

(f) for accidental death benefits in or supplementary to policies: 1) for policies
issued on or after January 1, 1966, the 1959 accidental death benefits table or any
accidental death benefits table, adopted after 1980 by the national association of
insurance commissioners, that is approved by regulation promulgated by the
superintendent for use in determining the minimum standard of valuation for such
policies; 2) for policies issued on or after January 1, 1961 and prior to January 1, 1966,
either such table or, at the option of the insurer, the intercompany double indemnity
mortality table; and 3) for policies issued prior to January 1, 1961, the intercompany



double indemnity mortality table. 4) Either table shall be combined with a mortality table
permitted for calculating the reserves for life insurance policies; and

(g) for group life insurance, life insurance issued on the substandard basis
and other special benefits - such tables as may be approved by the superintendent.

(2) Except as provided in Paragraphs (3), (4) and (5) of this subsection and in
Subsections C, D and E of this section, the minimum standard for the valuation of all
individual annuity and pure endowment contracts issued on or after the operative date
of this paragraph, as defined herein, and for all annuities and pure endowments
purchased on or after such operative date under group annuity and pure endowment
contracts, shall be the commissioners reserve valuation methods defined in Paragraphs
(1) and (2) of Subsection E of this section and the following tables and interest rates:

(a) for individual annuity and pure endowment contracts issued prior to July 1,
1977, excluding any disability and accidental death benefits in such contracts, the 1971
individual annuity mortality table, or any modification of this table approved by the
superintendent, and six percent interest for single premium immediate annuity
contracts, and four percent interest for all other individual annuity and pure endowment
contracts;

(b) for individual single premium immediate annuity contracts issued on or
after July 1, 1977, excluding any disability and accidental death benefits in such
contracts - the 1971 individual annuity mortality table, or any individual annuity mortality
table, adopted after 1980 by the national association of insurance commissioners, that
is approved by regulation promulgated by the superintendent for use in determining the
minimum standard of valuation for such contracts, or any modification of these tables
approved by the superintendent, and seven and one-half percent interest;

(c) for individual annuity and pure endowment contracts issued on or after
July 1, 1977, other than single premium immediate annuity contracts, excluding any
disability and accidental death benefits in such contracts - the 1971 individual annuity
mortality table, or any individual annuity mortality table, adopted after 1980 by the
national association of insurance commissioners, that is approved by regulation
promulgated by the superintendent for use in determining the minimum standard of
valuation for such contracts, or any modification of these tables approved by the
superintendent, and five and one-half percent interest for single premium deferred
annuity and pure endowment contracts and four and one-half percent interest for all
other such individual annuity and pure endowment contracts;

(d) for all annuities and pure endowments purchased prior to July 1, 1977,
under group annuity and pure endowment contracts, excluding any disability and
accidental death benefits purchased under such contracts - the 1971 group annuity
mortality table, or any modification of this table approved by the superintendent, and six
percent interest; and



(e) for all annuities and pure endowments purchased on or after July 1, 1977,
under group annuity and pure endowment contracts, excluding any disability and
accidental death benefits purchased under such contracts - the 1971 group annuity
mortality table, or any group annuity mortality table, adopted after 1980 by the national
association of insurance commissioners, that is approved by regulation promulgated by
the superintendent for use in determining the minimum standard of valuation for such
annuities and pure endowments, or any modification of this table approved by the
superintendent, and seven and one-half percent interest.

() After July 1, 1973, any insurer may file with the superintendent a written
notice of its election to comply with the provisions of this paragraph after a specified
date before January 1, 1979, which shall be the operative date of this paragraph for
such insurer, provided that an insurer may elect a different operative date for individual
annuity and pure endowment contracts from that elected for group annuity and pure
endowment contracts. If an insurer makes no such election, the operative date of this
paragraph for such insurer shall be January 1, 1979.

(3) The interest rates used in determining the minimum standard for the
valuation of:

(a) all life insurance policies issued in a particular calendar year, on or after
the operative date of Subsection F of Section 59A-20-31 NMSA 1978;

(b) all individual annuity and pure endowment contracts issued in a particular
calendar year on or after January 1, 1982;

(c) all annuities and pure endowments purchased in a particular calendar
year on or after January 1, 1982 under group annuity and pure endowment contracts;
and

(d) the net increase, if any, in a particular calendar year after January 1, 1982,
in amounts held under guaranteed interest contracts shall be the calendar year statutory
valuation interest rates as defined in Paragraph (4) of this subsection.

(4)  The calendar year statutory valuation interest rates shall be determined as
follows and the results rounded to the nearest one-quarter of one percent:

(a) for life insurance,

| =.03+W (R1-.03) + W/2 (R2 - .09);

(b) for single premium immediate annuities and for annuity benefits involving
life contingencies arising from other annuities with cash settlement options and for

guaranteed interest contracts with cash settlement options,

|=.03+W (R -.03)



where R1 is the lesser of R and .09, R2 is the greater of R and .09, R is the reference
interest rate defined in Subsection D of this section, and W is the weighting factor
defined in Subsection C of this section;

(c) for other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on an issue year basis, except as stated
in Subparagraph (b) of this paragraph, the formula for life insurance stated in
Subparagraph (a) of this paragraph shall apply to annuities and guaranteed interest
contracts with guarantee durations in excess of ten years and the formula for single
premium immediate annuities stated in Subparagraph (b) of this paragraph shall apply
to annuities and guaranteed interest contracts with guarantee duration of ten years or
less;

(d) for other annuities with no cash settlement options and for guaranteed
interest contracts with no cash settlement options, the formula for single premium
immediate annuities stated in Subparagraph (b) of this paragraph shall apply; and

(e) for other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on a change in fund basis, the formula
for single premium immediate annuities stated in Subparagraph (b) of this paragraph
shall apply.

(5) However, if the calendar year statutory valuation interest rate for any life
insurance policies issued in any calendar year determined without reference to this
sentence differs from the corresponding actual rate for similar policies issued in the
immediately preceding calendar year by less than one-half of one percent, the calendar
year statutory valuation interest rate for such life insurance policies shall be equal to the
corresponding actual rate for the immediately preceding calendar year. For purposes of
applying the immediately preceding sentence, the calendar year statutory valuation
interest rate for life insurance policies issued in a calendar year shall be determined for
1980 (using the reference interest rate defined for 1979) and shall be determined for
each subsequent calendar year regardless of when Subsection F of Section 59A-20-31
NMSA 1978 becomes operative.

C. The weighting factors referred to in the formulas stated above are given in the
following tables:

Q) Weighting Factors for Life Insurance:

Guarantee

Duration Weighting
(Years) Factors
10 or less .50

More than 10, but not more
than 20 .45



More than 20 .35

For life insurance, the guarantee duration is the maximum number of years the life
insurance can remain in force on a basis guaranteed in the policy or under options to
convert to plans of life insurance with premium rates or nonforfeiture values or both
which are guaranteed in the original policy;

(2)  Weighting factor for single premium immediate annuities and for annuity
benefits involving life contingencies arising from other annuities with cash settlement
options and guaranteed interest contracts with cash settlement options:

.80
(3) Weighting factors for other annuities and for guaranteed interest contracts,
except as stated in Paragraph (2) of this subsection, shall be as specified in the tables
set forth in Subparagraphs (a), (b) and (c) of this paragraph, according to the rules and
definitions set forth in Subparagraphs (d), (e) and (f) of this paragraph:

(a) For annuities and guaranteed interest contracts valued on an issue year

basis:

Guarantee Weighting Factor

Duration for Plan Type

(Years) A B C
5 or less: .80 .60 .50
More than 5, but not

more than 10: .75 .60 .50
More than 10, but not

more than 20: .65 .50 .45
More than 20: 45 .35 .35

(b) For annuities and guaranteed interest contracts valued on a change in
fund basis, the factors shown in the table set forth in Subparagraph (a) of this paragraph
increased by:

Plan Type
A B C
15 .25 .05

(c) For annuities and guaranteed interest contracts valued on an issue year
basis (other than those with no cash settlement options) which do not guarantee interest
on considerations received more than one year after issue or purchase and for annuities
and guaranteed interest contracts valued on a change in fund basis which do not
guarantee interest rates on considerations received more than twelve months beyond



the valuation date, the factors shown in the table set forth in Subparagraph (a) of this
paragraph or derived as required in the table set forth in Subparagraph (b) of this
paragraph increased by:

Plan Type
A B C
.05 .05 .05

(d) For other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, the guarantee duration is the number of years
for which the contract guarantees interest rates in excess of the calendar year statutory
valuation interest rate for life insurance policies with guarantee duration in excess of
twenty years. For other annuities with no cash settlement options and for guaranteed
interest contracts with no cash settlement options, the guarantee duration is the number
of years from the date of issue or date of purchase to the date annuity benefits are
scheduled to commence.

(e) Plan type as used in the above tables is defined as follows:

Plan Type A: At any time policyholder may withdraw funds only: with an
adjustment to reflect changes in interest rates or asset values since receipt of the funds
by the insurer; or without such adjustment but in installments over five years or more; or
as an immediate life annuity; or no withdrawal permitted.

Plan Type B: Before expiration of the interest rate guarantee, policyholder
may withdraw funds only: with an adjustment to reflect changes in interest rates or asset
values since receipt of the funds by the insurer; or without such adjustment but in
installments over five years or more; or no withdrawal permitted. At the end of interest
rate guarantee, funds may be withdrawn without such adjustment in a single sum or
installments over less than five years.

Plan Type C: Policyholder may withdraw funds before expiration of interest
rate guarantee in a single sum or installments over less than five years either: without
adjustment to reflect changes in interest rates or asset values since receipt of the funds
by the insurer; or subject only to a fixed surrender charge stipulated in the contract as a
percentage of the fund.

() An insurer may elect to value guaranteed interest contracts with cash
settlement options and annuities with cash settlement options on either an issue year
basis or on a change in fund basis. Guaranteed interest contracts with no cash
settlement options and other annuities with no cash settlement options must be valued
on an issue year basis. As used in Subsections B, C and D of this section, an issue year
basis of valuation refers to a valuation basis under which the interest rate used to
determine the minimum valuation standard for the entire duration of the annuity or
guaranteed interest contract is the calendar year valuation interest rate for the year of
issue or year of purchase of the annuity or guaranteed interest contract, and the change



in fund basis of valuation refers to a valuation basis under which the interest rate used
to determine the minimum valuation standard applicable to each change in the fund
held under the annuity or guaranteed interest contract is the calendar year valuation
interest rate for the year of the change in the fund.

D. The reference interest rate referred to in Paragraph (4) of Subsection B of this
section shall be defined as follows:

(1) for all life insurance, the lesser of the average over a period of thirty-six
months and the average over a period of twelve months, ending on June 30 of the
calendar year next preceding the year of issue, of the monthly average of the composite
yield on seasoned corporate bonds, as published by Moody's investors service,
incorporated;

(2)  for single premium immediate annuities and for annuity benefits involving
life contingencies arising from other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options, the average over a period of
twelve months, ending on June 30 of the calendar year of issue or year of purchase, of
the monthly average of the composite yield on seasoned corporate bonds, as published
by Moody's investors service, incorporated;

(3)  for other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on a year of issue basis, except as
stated in Paragraph (2) of this subsection, with guarantee duration in excess of ten
years, the lesser of the average over a period of thirty-six months and the average over
a period of twelve months, ending on June 30 of the calendar year of issue or purchase,
of the monthly average of the composite yield on seasoned corporate bonds, as
published by Moody's investors service, incorporated,;

(4)  for other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on a year of issue basis, except as
stated in Paragraph (2) of this subsection, with guarantee duration of ten years or less,
the average over a period of twelve months, ending on June 30 of the calendar year of
issue or purchase, of the monthly average of the composite yield on seasoned
corporate bonds, as published by Moody's investors service, incorporated;

(5)  for other annuities with no cash settlement options and for guaranteed
interest contracts with no cash settlement options, the average over a period of twelve
months, ending on June 30 of the calendar year of issue or purchase, of the monthly
average of the composite yield on seasoned corporate bonds, as published by Moody's
investors service, incorporated;

(6) For other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on a change in fund basis, except as
stated in Paragraph (2) of this subsection, the average over a period of twelve months,
ending on June 30 of the calendar year of the change in the fund, of the monthly



average of the composite yield on seasoned corporate bonds, as published by Moody's
investors service, incorporated; and

(7 in the event that the national association of insurance commissioners
determines that the monthly average of the composite yield on seasoned corporate
bonds, as published by Moody's investors service, incorporated is no longer appropriate
for the determination of the reference interest rate, then an alternative method for
determination of the reference interest rate, which is adopted by the national association
of insurance commissioners and approved by regulation promulgated by the
superintendent may be substituted.

E. The reserve valuation method shall be defined as follows:

(2) Except as otherwise provided in this paragraph and Paragraph (2) of this
subsection, reserves according to the national association of insurance commissioners
reserve valuation method, for the life insurance and endowment benefits of policies
providing for a uniform amount of insurance and requiring the payment of uniform
premiums, shall be the excess, if any, of the present value, at the date of valuation, of
such future guaranteed benefits provided for by such policies, over the then present
value of any future modified net premiums therefor. The modified net premiums for any
such policy shall be such uniform percentage of the respective contract premiums for
such benefits that the present value, at the date of issue of the policy, of all such
modified net premiums shall be equal to the sum of the then present value of such
benefits provided for by the policy and the excess of Subparagraph (a) over
Subparagraph (b) of this paragraph, as follows:

(a) a net level annual premium equal to the present value, at the date of
issue, of such benefits provided for after the first policy year, divided by the present
value, at the date of issue, of an annuity of one per annum payable on the first and each
subsequent anniversary of such policy on which a premium falls due; provided,
however, that such net level annual premium shall not exceed the net level annual
premium on the nineteen-year premium whole life plan for insurance of the same
amount at an age of one year higher than the age at issue of such policy; and

(b) a net one-year term premium for such benefits provided for in the first
policy year.

Provided that for any life insurance policy issued on or after January 1, 1985 for
which the contract premium in the first policy year exceeds that of the second year and
for which no comparable additional benefit is provided in the first year for such excess
and which provides an endowment benefit or a cash surrender value or a combination
thereof in an amount greater than such excess premium, the reserve according to the
commissioners reserve valuation method as of any policy anniversary occurring on or
before the assumed ending date defined herein as the first policy anniversary on which
the sum of any endowment benefit and any cash surrender value then available is
greater than such excess premium shall, except as otherwise provided in Subparagraph



(e) of this paragraph, be the greater of the reserve as of such policy anniversary
calculated as described previously in this paragraph and the reserve as of such policy
anniversary calculated as previously described in this paragraph, but with: the value
defined in Subparagraph (a) of this paragraph being reduced by fifteen percent of the
amount of such excess first year premium; all present values of benefits and premiums
being determined without reference to premiums or benefits provided for by the policy
after the assumed ending date; the policy being assumed to mature on such date as an
endowment; and the cash surrender value provided on such date being considered as
an endowment benefit. In making the above comparison the mortality and interest
bases stated in Paragraphs (1), (3), (4) and (5) of Subsection B of this section and in
Subsections C and D of this section shall be used.

Reserves according to the commissioners reserve valuation method for: 1) life
insurance policies providing for a varying amount of insurance or requiring the payment
of varying premiums; 2) group annuity and pure endowment contracts purchased under
a retirement plan or plan of deferred compensation, established or maintained by an
employer (including a partnership or sole proprietorship) or by an employee
organization, or by both, other than a plan providing individual retirement accounts or
individual retirement annuities under Section 408 of the Internal Revenue Code, as now
or hereafter amended; 3) disability and accidental death benefits in all policies and
contracts; and 4) all other benefits, except life insurance and endowment benefits in life
insurance policies and benefits provided by all other annuity and pure endowment
contracts, shall be calculated by a method consistent with the principles of this
paragraph, except that any extra premiums charged because of impairments or special
hazards shall be disregarded in the determination of modified net premiums;

(c) in no event shall an insurer's aggregate reserves for all life insurance
policies excluding disability and accidental death benefits, be less than the aggregate
reserves calculated in accordance with the methods set forth in this paragraph and
Paragraph (2) of this subsection and the mortality table or tables and rate or rates of
interest used in calculating nonforfeiture benefits for such policies;

(d) reserves for any category of policies, contracts or benefits as established
by the superintendent, may be calculated, at the option of the insurer, according to any
standards which produce greater aggregate reserves for such category than those
calculated according to the minimum standard herein provided, but the rate or rates of
interest used for policies and contracts, other than annuity and pure endowment
contracts, shall not be higher than the corresponding rate or rates of interest used in
calculating any nonforfeiture benefits provided for therein.

Any such insurer which at any time shall have adopted any standard of valuation
producing greater aggregate reserves than those calculated according to the minimum
standard herein provided may, with the approval of the superintendent, adopt any lower
standard of valuation, but not lower than the minimum herein provided; but, for the
purpose of this section, the holding of additional reserves previously determined by a



qualified actuary to be necessary to render the opinion required by Section 59A-8-7
NMSA 1978 shall not be deemed to be the adoption of a higher standard of valuation;

(e) if in any contract year the gross premium charged by any insurer on any
policy or contract is less than the valuation net premium for the policy or contract
calculated by the method used in calculating the reserve thereon but using the minimum
valuation standards of mortality and rate of interest, the minimum reserve required for
such policy or contract shall be the greater of either the reserve calculated according to
the mortality table, rate of interest, and method actually used for such policy or contract,
or the reserve calculated by the method actually used for such policy or contract but
using the minimum standards of mortality and rate of interest and replacing the
valuation net premium by the actual gross premium in each contract year for which the
valuation net premium exceeds the actual gross premium. The minimum valuation
standards of mortality and rate of interest referred to in this paragraph are those
standards stated in Paragraphs (1), (3), (4) and (5) of Subsection B of this section.

Provided that for any life insurance policy issued on or after January 1, 1985 for
which the gross premium in the first policy year exceeds that of the second year and for
which no comparable additional benefit is provided in the first year for such excess and
which provides an endowment benefit or a cash surrender value or a combination
thereof in an amount greater than such excess premium, the foregoing provisions of
Subparagraph (e) of this paragraph shall be applied as if the method actually used in
calculating the reserve for such policy were the method previously described in this
paragraph ignoring the unnumbered paragraph immediately following Subparagraph (b)
of this paragraph. The minimum reserve at each policy anniversary of such a policy
shall be the greater of the minimum reserve calculated in accordance with the method
previously described in this paragraph, including the unnumbered paragraph
immediately following Subparagraph (b), and the minimum reserve calculated in
accordance with Subparagraph (e), of this paragraph; and

() in the case of any plan of life insurance which provides for future premium
determination, the amounts of which are to be determined by the insurer based on then
estimates of future experience, or in the case of any plan of life insurance or annuity
which is of such a nature that the minimum reserves cannot be determined by the
methods described in Paragraphs (1) and (2) of this subsection, the reserves which are
held under any such plan must: 1) be appropriate in relation to the benefits and the
pattern of premiums for that plan; and 2) be computed by a method which is consistent
with the principles of this standard valuation law, as determined by regulations
promulgated by the superintendent.

(2)  This paragraph shall apply to all annuity and pure endowment contracts
other than group annuity and pure endowment contracts purchased under a retirement
plan or plan of deferred compensation, established or maintained by an employer
(including a partnership or sole proprietorship) or by an employee organization, or by
both, other than a plan providing individual retirement accounts or individual retirement



annuities under Section 408 of the Internal Revenue Code, as now or hereafter
amended.

Reserves according to the commissioners annuity reserve method for benefits under
annuity or pure endowment contracts, excluding any disability and accidental death
benefits in such contracts, shall be the greatest of the respective excesses of the
present values, at the date of valuation, of the future guaranteed benefits, including
guaranteed nonforfeiture benefits, provided for by such contracts at the end of each
respective contract year, over the present value, at the date of valuation, of any future
valuation considerations derived from future gross considerations, required by the terms
of such contract, that become payable prior to the end of such respective contract year.
The future guaranteed benefits shall be determined by using the mortality table, if any,
and the interest rate or rates, specified in such contracts for determining guaranteed
benefits. The valuation considerations are the portions of the respective gross
considerations applied under the terms of such contracts to determine nonforfeiture
values.

History: Laws 1984, ch. 127, § 122; 1993, ch. 320, § 20.
ANNOTATIONS

Cross references. — For operative date of Section 396 of the Insurance Code, the
Standard Nonforfeiture Law, see 59A-20-31K NMSA 1978.

For Section 408 of the Internal Revenue Code, referred to in Subsections E(1)(b) and
E(2), see 26 U.S.C. § 407.

Recompilations. — Laws 2014, ch. 59, § 20 recompiles former 59A-8-5 NMSA 1978
as 59A-8A-6 NMSA 1978. For effective date, see contingent effective date note below.

Contingent effective date. — Laws 2014, ch. 59, 8§ 55 provided:

A. The effective date of the provisions of Sections 15 through 27 of this act is the
January 1 of the first calendar year following the first July 1 after which the
superintendent of insurance certifies to the New Mexico compilation commission and
the director of the legislative council service that:

Q) the most recent version of the manual of valuation instructions adopted by the
national association of insurance commissioners has been adopted by the national
association of insurance commissioners by an affirmative vote of at least forty-two
members or three-fourths of the members voting, whichever is greater;

(2) the Standard Valuation Law of the national association of insurance
commissioners, as amended in 2009, or legislation including substantially similar terms
and provisions, has been enacted by states that collectively represent more than
seventy-five percent of written direct premiums, as reported in the life, accident and



health annual statements, the health annual statements and the fraternal annual
statements submitted for 2008; and

(3) the Standard Valuation Law of the national association of insurance
commissioners, as amended in 2009, or legislation including substantially similar terms
and provisions, has been enacted by at least forty-two of the following fifty-five
jurisdictions:

(@) the fifty states of the United States;

(b)  American Samoa;

(©) the Virgin Islands of the United States;
(d)  the District of Columbia;

(e) Guam; and

() Puerto Rico.

B. If the requirements of Subsection A of this section have not been met by January
1, 2020, then Sections 15 through 27 of this act shall not take effect.

C. The effective date of the provisions of Sections 1 through 14 and 28 through 54
of this act is July 1, 2014.

The 1993 amendment, effective June 18, 1993, substituted "Section 59A-20-31 NMSA
1978" for "Section 396 (standard nonforfeiture law) of the Insurance Code" in
Subsection A; in Subsection B, in the first sentence, substituted "Section 59A-20-31
NMSA 1978" for "Section 396 (standard nonforfeiture law) of the Insurance Code", in
Paragraph (1), substituted "the commissioners"” for "the national association of
insurance commissioners" and inserted "life insurance" following "or in the case of",
rewrote Paragraph (1)(a), substituted "Section 59A-20-31 NMSA 1978" for "Section 396
of the Insurance Code" in Paragraph (1)(b), substituted "the commissioners" for "the
national association of insurance commissioners" in the first sentence of Paragraph (2),
designated the formerly undesignated last paragraph of Paragraph (2) as Paragraph
(2)(f), substituted "Section 59A-20-31 NMSA 1978" for "Section 396 of the Insurance
Code" in Paragraph (3)(a) and in Paragraph (5); rewrote the introductory language in
Paragraph (3) in Subsection C; substituted "the monthly average of the composite yield
on seasoned corporate bonds" for "Moody's corporate bond yield average - monthly
average corporates"” throughout Subsection D; redesignated former Subsection E as
Subsection D(7); inserted the introductory language in Subsection E; substituted "the
commissioners"” for "the national association of insurance commissioners" in the first
sentence of the fourth and fifth paragraphs in Subsection E(1)(b), added the language
beginning "but, for the purpose of this section” at the end in Subsection E(1)(d); and
made stylistic changes throughout the section.



59A-8-6. Annual valuation: reserves.

A. The superintendent shall annually value, or cause to be valued, the reserve
liabilities (hereinafter called reserves) for all outstanding life insurance policies and
annuity and pure endowment contracts of every life insurer authorized to do business in
this state, except that as to an alien insurer the valuation shall be limited to its United
States business. The superintendent may certify the amount of any such reserves,
specifying the mortality table or tables, rate or rates of interest and methods (net level
premium method or other) used in calculation of such reserves.

B. In calculating such reserves the superintendent may use group methods and
approximate averages for fractions of a year or otherwise. In lieu of valuation of
reserves herein required of a foreign or alien insurer, the superintendent may accept
any valuation made, or caused to be made, by the insurance supervisory official of any
state or other jurisdiction when such valuation complies with the minimum standard
herein provided and if the official of such state or jurisdiction accepts as sufficient and
valid for all legal purposes the certificate of valuation of the superintendent when such
certificate states the valuation to have been made in a specified manner according to
which the aggregate reserves would be at least as large as if they had been computed
in the manner prescribed by the law of that state or jurisdiction.

C. The insurer may increase the standards of mortality in particular cases of invalid
lives and other extra hazards.

D. For all health insurance policies the insurer shall maintain an active life reserve
which shall place a sound value on its liabilities under such policies and be not less than
the reserve according to appropriate standards set forth in regulations issued by the
superintendent and in no event less in the aggregate than the pro rata gross unearned
premiums for such policies.

E. In no event shall the aggregate reserves for all polices [policies], contracts and
benefits be less than the aggregate reserves determined by the qualified actuary to be
necessary to render the opinion required by Section 59A-8-7 NMSA 1978.

History: Laws 1984, ch. 127, § 123; 1993, ch. 320, § 21.
ANNOTATIONS

Recompilations. — Laws 2014, ch. 59, § 17 recompiles former 59A-8-6 NMSA 1978
as 59A-8A-3 NMSA 1978. For effective date, see contingent effective date note below.

Contingent effective date. — Laws 2014, ch. 59, § 55 provided:

A. The effective date of the provisions of Sections 15 through 27 of this act is the
January 1 of the first calendar year following the first July 1 after which the



superintendent of insurance certifies to the New Mexico compilation commission and
the director of the legislative council service that:

(1) the most recent version of the manual of valuation instructions adopted by the
national association of insurance commissioners has been adopted by the national
association of insurance commissioners by an affirmative vote of at least forty-two
members or three-fourths of the members voting, whichever is greater;

(2) the Standard Valuation Law of the national association of insurance
commissioners, as amended in 2009, or legislation including substantially similar terms
and provisions, has been enacted by states that collectively represent more than
seventy-five percent of written direct premiums, as reported in the life, accident and
health annual statements, the health annual statements and the fraternal annual
statements submitted for 2008; and

(3) the Standard Valuation Law of the national association of insurance
commissioners, as amended in 2009, or legislation including substantially similar terms
and provisions, has been enacted by at least forty-two of the following fifty-five
jurisdictions:

(@) the fifty states of the United States;

(b)  American Samoa;

(c) the Virgin Islands of the United States;

(d)  the District of Columbia;

(e) Guam; and

() Puerto Rico.

B. If the requirements of Subsection A of this section have not been met by January
1, 2020, then Sections 15 through 27 of this act shall not take effect.

C. The effective date of the provisions of Sections 1 through 14 and 28 through 54
of this act is July 1, 2014.

The 1993 amendment, effective June 18, 1993, substituted "reserves" for "life policies"
in the section heading, and added Subsections D and E.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance 88 56, 62.

44 C.J.S. Insurance 88 15 et seq., 112.

59A-8-7. Actuarial opinion of reserves.



A. This section shall become operative on January 1, 1995 for calendar years 1994
and thereafter.

B. Every life insurer doing business in this state shall annually submit the opinion of
a qualified actuary as to whether the reserves and related actuarial items held in
support of the policies and contracts specified by the superintendent by regulation are
computed appropriately, are based on assumptions which satisfy contractual provisions,
are consistent with prior reported amounts and comply with applicable laws of this state.
The superintendent by regulation shall define the specifics of this opinion and add any
other items deemed to be necessary to its scope.

C. Every life insurer, except as exempted by or pursuant to regulation, shall also
annually include in the opinion required by Subsection B of this section, an opinion of
the same qualified actuary as to whether the reserves and related actuarial items held in
support of the policies and contracts specified by the superintendent by regulation,
when considered in light of the assets held by the insurer with respect to the reserves
and related actuarial items, including but not limited to the investment earnings on the
assets and the considerations anticipated to be received and retained under the policies
and contracts, make adequate provision for the insurer's obligations under the policies
and contracts, including but not limited to the benefits under and expenses associated
with the policies and contracts. The superintendent may provide by regulation for a
transition period for establishing any higher reserves which the qualified actuary may
deem necessary in order to render the opinion required by this section.

D. Every opinion required by Subsection C of this section shall be governed by the
following provisions:

(1) amemorandum, in form and substance acceptable to the superintendent
as specified by regulation, shall be prepared to support each actuarial opinion; and

(2) if the insurer fails to provide a supporting memorandum at the request of
the superintendent [sic] determines that the supporting memorandum provided by the
insurer fails to meet the standards prescribed by the regulations or is otherwise
unacceptable to the superintendent, the superintendent may engage a qualified actuary
at the expense of the insurer to review the opinion and the basis for the opinion and
prepare such supporting memorandum as is required by the superintendent.

E. Every opinion required by this section shall be governed by the following
provisions:

Q) the opinion shall be submitted with the annual statement reflecting the
valuation of such reserve liabilities for each year ending on or after December 31, 1994;

(2)  the opinion shall apply to all business in force, including individual and
group health insurance plans in form and substance acceptable to the superintendent
as specified by regulation;



3) the opinion shall be based on standards adopted from time to time by the
actuarial standards board and on such additional standards as the superintendent may
by regulation prescribe;

4) in the case of an opinion required to be submitted by a foreign or alien
insurer, the superintendent may accept the opinion filed by that insurer with the
insurance supervisory official of another state if the superintendent determines that the
opinion reasonably meets the requirements applicable to an insurer domiciled in this
state;

(5)  for the purposes of this section, "qualified actuary” means a member in
good standing of the American academy of actuaries who meets the requirements set
forth in such regulations;

(6) exceptin cases of fraud or willful misconduct, the qualified actuary shall
not be liable for damages to any person, other than the insurer and the superintendent,
for any act, error, omission, decision or conduct with respect to the actuary's opinion;

(7)  disciplinary action by the superintendent against the insurer or the
qualified actuary shall be defined in regulations by the superintendent; and

(8) any memorandum in support of the opinion, and any other material
provided by the insurer to the superintendent in connection therewith, shall be kept
confidential by the superintendent and shall not be made public and shall not be subject
to subpoena, other than for the purpose of defending an action seeking damages from
any person by reason of any action required by this section or by regulations
promulgated hereunder; provided, however, that the memorandum or other material
may otherwise be released by the superintendent, with the written consent of the
insurer, or to the American academy of actuaries upon request stating that the
memorandum or other material is required for the purpose of professional disciplinary
proceedings and setting forth procedures satisfactory to the superintendent for
preserving the confidentiality of the memorandum or other material. Once any portion of
the confidential memorandum is cited by the insurer in its marketing or is cited before
any governmental agency other than a state insurance department or is released by the
insurer to the news media, all portions of the confidential memorandum shall be no
longer confidential.

History: 1978 Comp., 8 59A-8-7, enacted by Laws 1993, ch. 320, § 22.
ANNOTATIONS
Repeals and reenactments. — Laws 1993, ch. 320, § 22 repealed former 59A-8-7

NMSA 1978 relating to health insurance reserves, as enacted by Laws 1984, ch. 127, §
124, and enacted a new section, effective June 18, 1993.



Bracketed material. — The bracketed material was inserted by the compiler and it is
not part of the law.

Recompilations. — Laws 2014, ch. 59, § 18 recompiles former 59A-8-7 NMSA 1978
as 59A-8A-4 NMSA 1978. For effective date, see contingent effective date note below.

Contingent effective date. — Laws 2014, ch. 59, § 55 provided:

A. The effective date of the provisions of Sections 15 through 27 of this act is the
January 1 of the first calendar year following the first July 1 after which the
superintendent of insurance certifies to the New Mexico compilation commission and
the director of the legislative council service that:

(1) the most recent version of the manual of valuation instructions adopted by the
national association of insurance commissioners has been adopted by the national
association of insurance commissioners by an affirmative vote of at least forty-two
members or three-fourths of the members voting, whichever is greater;

(2) the Standard Valuation Law of the national association of insurance
commissioners, as amended in 2009, or legislation including substantially similar terms
and provisions, has been enacted by states that collectively represent more than
seventy-five percent of written direct premiums, as reported in the life, accident and
health annual statements, the health annual statements and the fraternal annual
statements submitted for 2008; and

(3) the Standard Valuation Law of the national association of insurance
commissioners, as amended in 2009, or legislation including substantially similar terms
and provisions, has been enacted by at least forty-two of the following fifty-five
jurisdictions:

(@) the fifty states of the United States;

(b)  American Samoa;

(c) the Virgin Islands of the United States;

(d)  the District of Columbia;

(e) Guam; and

)] Puerto Rico.

B. If the requirements of Subsection A of this section have not been met by January
1, 2020, then Sections 15 through 27 of this act shall not take effect.



C. The effective date of the provisions of Sections 1 through 14 and 28 through 54
of this act is July 1, 2014.

59A-8-7.1. Continued liability after assumption reinsurance
transactions.

A ceding insurer shall remain jointly and severally liable with an unauthorized
assuming insurer on ceded contracts or policies for which assumption certificates have
been issued covering risks resident in this state until such time as:

A. the assuming insurer obtains a certificate of authority to transact the applicable
kind of insurance in this state; or

B. the assuming insurer deposits with the superintendent a special deposit in an
amount equal to the greater of:

(1)  one hundred thousand dollars ($100,000); or

(2) twenty thousand dollars ($20,000) plus the statutory reserves required of
an authorized insurer for the contracts assumed.

History: 1978 Comp., 8 59A-8-7.1, enacted by Laws 1993, ch. 320, § 23.
59A-8-8. Loss reserves.

A. Each authorized insurer shall maintain reserves in such amount as is requisite to
cover losses and claims incurred and unpaid, together with related adjustment and
settlement expense, whether reported or unreported as at financial statement date. In
computing or approving such reserves the superintendent may estimate any portion
which it is not practicable to compute accurately for [due to] failure to receive notice or
otherwise.

B. Whenever the loss and loss expense experience of an insurer shows that its loss
reserves, however calculated, are inadequate, the superintendent may require the
insurer to maintain additional reserves.

History: Laws 1984, ch. 127, § 125.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and it is
not part of the law.

59A-8-9. Unearned premium reserve, casualty, vehicle, property,
marine and surety insurances.



As to property, casualty, vehicle and surety insurance, and marine and
transportation insurance other than as provided in Section 59A-8-10 NMSA 1978, the
insurer shall maintain as a liability an unearned premium reserve on policies in force
computed as follows: fifty percent of the gross premium in force on policies having one
year or less to run and pro rata on those for longer periods, or pro rata for all premiums
in force.

History: Laws 1984, ch. 127, § 126; 1997, ch. 121, § 4.
ANNOTATIONS

The 1997 amendment, effective June 20, 1997, substituted "Section 59A-8-10 NMSA
1978" for "Section 127 of this article" and deleted the second sentence, which read: "As
to surety risks the minimum unearned premium reserve shall be the aggregate of the
net premiums for the entire term instead of the unexpired portion thereof".

59A-8-10. Unearned premium reserve, marine and transportation
insurance.

As to marine and transportation insurance, the entire amount of premiums on trip
risks not terminated shall be deemed unearned; and the superintendent may require the
insurer to carry a reserve equal to one hundred percent of premiums on trip risks written
during the month ended as of the date of statement.

History: Laws 1984, ch. 127, § 127.
59A-8-11. Title insurance reserves.

A. As to title insurance the insurer shall set up and maintain unearned premium
reserves as follows:

(1) asto guaranties and policies on property in this state issued prior to
January 1, 1957, the insurer shall reserve initially a sum equal to ten percent of gross
premiums therefor. The sum so accumulated may be reduced by five percent thereof at
the end of each calendar year thereatfter;

(2) asto guaranties and policies on property in this state issued on and after
January 1, 1957, the insurer shall reserve initially a sum equal to ten percent of the
gross risk premium therefor. At end of each calendar year following the year in which
the guaranty or policy was issued the insurer may reduce the sum so reserved by five
percent thereof.

B. The sums so reserved initially, or maintained thereafter, in accordance with the
above provisions shall be considered unearned portions of the gross risk premiums on
such guaranties or policies and shall be shown as a liability of the insurer in determining
its financial condition.



C. If atitle insurer on withdrawing from the title insurance business in this state
desires to reinsure with another title insurer all its title guaranties or policies in this state,
the superintendent may require the reinsurer to increase its unearned premium reserve
by an amount not greater than the unearned premium reserve required of the
withdrawing insurer as to the guaranties and policies so reinsured.

D. The term "gross risk premium" as used in this action [section] shall not include
charges for abstracting, record searching, escrow and closing services and other
related services which may be provided by the insurer, or costs and expenses of
examinations of title, or premiums paid for reinsurance.

History: Laws 1984, ch. 127, § 128.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 Am. Jur. 2d Insurance § 62.

44 C.J.S. Insurance 8§ 112.

59A-8-12. Mortgage guaranty contingency reserve.

A. Casualty or surety insurers insuring real property mortgage or deed of trust
lenders against loss by nonpayment of the indebtedness shall maintain a contingency
reserve for 