CHAPTER 31
Criminal Procedure

ARTICLE 1
Issuance of Process and Warrants

31-1-1. Short title.

Sections 31-1-1 through 31-3-9 NMSA 1978 may be referred to as the "Criminal
Procedure Act".

History: 1953 Comp., § 41-1-1, enacted by Laws 1972, ch. 71, § 4; 1973, ch. 73, § 1.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, 8§ 4, repealed 41-1-1, 1953 Comp.,

relating to complaints, examination of complainants and witnesses, warrants and

enacted a new 31-1-1 NMSA 1978.

Law reviews. — For article, "Survey of New Mexico Law, 1982-83: Criminal
Procedure,” see 14 N.M.L. Rev. 109 (1984).

For comment, "Survey of New Mexico Law: Criminal Procedure,” see 15 N.M.L. Rev.
263 (1985).

31-1-2. Definitions.
Unless a specific meaning is given, as used in the Criminal Procedure Act:

A. "accused" means any person charged with the violation of any law of this state
imposing a criminal penalty;

B. "bail bond" is a contract between surety and the state to the effect that the
accused and the surety will appear in court when required and will comply with all
conditions of the bond;

C. "defendant"” means any person accused of a violation of any law of this state
imposing a criminal penalty;

D. "felony" means any crime so designated by law or if upon conviction thereof a
sentence of death or of imprisonment for a term of one year or more is authorized;



E. "person", unless a contrary intention appears, means any individual, estate, trust,
receiver, cooperative association, club, corporation, company, firm, partnership, joint
venture, syndicate or other entity;

F. "police officer", "law enforcement officer", "peace officer" or "officer" means any
full-time salaried or certified part-time salaried officer who by virtue of office or public
employment is vested by law with the duty to maintain the public peace;

G. "recognizance" means any obligation of record entered into before a court
requiring the accused to appear at all appropriate times or forfeit any bail and be subject
to criminal penalty for failure to appear;

H. "release on personal recognizance” or "release on own recognizance" means the
release of a defendant without bail, bail bond or sureties upon the defendant's promise
to appear at all appropriate times;

I. "rules of civil procedure” means rules of civil procedure for the district courts of
the state of New Mexico, as may be amended from time to time;

J. "rules of criminal procedure” means rules of criminal procedure for the district
courts, magistrate courts and municipal courts adopted by the New Mexico supreme
court, as may be amended from time to time;

K. "misdemeanor" means any offense for which the authorized penalty upon
conviction is imprisonment in excess of six months but less than one year; and

L. "petty misdemeanor" means any offense so designated by law or if upon
conviction a sentence of imprisonment for six months or less is authorized.

History: 1953 Comp., 8§ 41-1-2, enacted by Laws 1972, ch. 71, 8 5; 1973, ch. 73, § 2;
1979, ch. 123, § 1; 2009, ch. 249, § 1.

ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, § 5, repealed 41-1-2, 1953 Comp.,
relating to warrants and affidavits of information and belief, and enacted a new 31-1-2
NMSA 1978.

The 2009 amendment, effective June 19, 2009, in Subsection F, after "full-time
salaried", added "or certified part-time salaried".

No "accused" prior to commencement of criminal proceedings. — Where no
complaint, information or indictment has been filed which names the accused, and no
criminal prosecution has been commenced, the defendant is not an "accused" nor a
"defendant.” Sanchez v. Attorney Gen., 93 N.M. 210, 598 P.2d 1170 (Ct. App. 1979).



Petty misdemeanor does not include violations of city ordinances in this penalty
range, since such a violation is not a misdemeanor. 1973 Op. Att'y Gen. No. 73-46.

31-1-3. Method of prosecution.

A criminal prosecution shall be commenced, conducted and terminated in
accordance with Rules of Criminal Procedure. All pleadings, practice and procedure
shall be governed by such rules.

History: 1953 Comp., § 41-1-3, enacted by Laws 1972, ch. 71, § 6.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, 8§ 6, repealed 41-1-3, 1953 Comp.,
relating to unlawful arrests and enacted the above section.

Cross references. — For Rules of Criminal Procedure, see Rules 5-101 NMRA et seq.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Limitations on state prosecuting
attorney's discretion to initiate prosecution by indictment or by information, 44 A.L.R.4th
401.

31-1-4. Criminal actions; docketing action; service; return.

A. Upon filing of the complaint of a law enforcement officer, the court shall docket
the action. Upon the filing of the complaint of any other person, the court shall collect
the docket fee from the person before docketing the action.

B. Upon the docketing of any criminal action, the court may issue a summons
directing the defendant to appear before the court at a time stated in the summons.

C. When a warrant is issued in a criminal action, it shall be directed to a law
enforcement officer, and the defendant named in the warrant shall, upon arrest, be
brought by the officer before the court without unnecessary delay.

D. It shall be the duty of the clerk of the district court to issue process in criminal
cases filed in the district court. It shall be the duty of the clerk of the magistrate court or
the magistrate, if there is no clerk, to issue process in criminal cases filed in the
magistrate court. It shall be the duty of the law enforcement officer to whom process is
directed to execute process and return the same to the clerk of the court from which
process is issued or, if there is no clerk of the court, to the judge thereof.

E. Except for criminal actions filed in municipal court, all police officers authorized to
serve process issued in any criminal action have jurisdiction to serve such process in
any county of this state.



History: 1953 Comp., 8§ 41-1-4, enacted by Laws 1972, ch. 71, 8 7; 1975, ch. 242, § 11.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, 8 7, repealed 41-1-4, 1953 Comp.,
relating to officers empowered to issue warrants, and enacted a new 31-1-4 NMSA
1978.

Cross references. — For method of arrest for gambling, see 30-19-12 NMSA 1978.
For arrest under forest-fire laws, see 30-32-3 NMSA 1978.

For arrests for traffic offenses, see 66-8-122 NMSA 1978 et seq.

For issuance of summons or warrant, see Rule 5-208 NMRA.

Compiler's notes. — Some of the following annotations are from cases and opinions
which were decided under former law.

Constitutional provision and statute in pari materia. — Constitutional provisions
relative to arrests, searches and seizures (art. 1l, 8 10) and former statute were to be
considered in pari materia, their general purpose being preservation of personal security
and liberty of individual, by forbidding issuance of a warrant except upon probable
cause shown under oath, and by preventing as far as possible the institution of baseless
and unfounded prosecution. State v. Truijillo, 33 N.M. 370, 266 P. 922 (1928).

Complaint subscribed by sheriff was insufficient to invoke jurisdiction of district
court where crimes charged therein, burglary and grand larceny, purported in each case
to be a felony. State v. Chacon, 62 N.M. 291, 309 P.2d 230 (1957).

Validity of complaint insignificant. — Where appellant was arrested by drugstore
owner who apprehended appellant outside his store in early morning, then appellant
was properly arrested without warrant on probable cause, and appellant was properly
before the justice of the peace (now magistrate court) regardless of validity of final
complaint of the store owner. State v. Hudson, 78 N.M. 228, 430 P.2d 386 (1967).

Purpose of warrant is to acquire jurisdiction over the person of the accused - to bring
him before the court. State v. Barreras, 64 N.M. 300, 328 P.2d 74 (1958).

Section read with common-law rule. — This section (former 41-3-1, 1953 Comp.)
was to be read in connection with the common-law rule that an officer may arrest,
without a warrant, a person whom he has probable cause to believe guilty of a felony.
State v. Barreras, 64 N.M. 300, 328 P.2d 74 (1958).

Definition of warrant. — A warrant is a writ or precept issued by a magistrate, justice
or other competent authority, addressed to a sheriff, constable or other officer, requiring



him to arrest the body of a person therein named, and bring him before the magistrate
court, to answer, or be examined, touching some offense which he is charged with
having committed. State v. Barreras, 64 N.M. 300, 328 P.2d 74 (1958).

Warrant valid. — A warrant based upon a detective's information and belief affidavit
and approved in writing by the assistant district attorney was valid. State v. Slicker, 79
N.M. 677, 448 P.2d 478 (Ct. App. 1968).

When no warrant required. — Under former 41-3-8, 1953 Comp., the issuance of a
warrant was not necessary to confer jurisdiction over the person of an accused who had
already been arrested with probable cause and who was under confinement. State v.
Barreras, 64 N.M. 300, 328 P.2d 74 (1958).

Arrest of both defendant and party named in warrant upheld. — Arrest was proper
where defendant was in company of party for whom arresting officer had warrant and
officer had been advised that party for whom he had warrant was accompanied by man
answering defendant's description when alleged acts were committed. State v. Gibby,
78 N.M. 414, 432 P.2d 258 (1967).

"Process" defined. — The term "process," as used in Subsections D and E, is meant
to be generic, including, summons, writs, warrants, and orders. State v. Gutierrez, 102
N.M. 726, 699 P.2d 1078 (Ct. App.), cert. denied, 102 N.M. 734, 700 P.2d 197 (1985).
Warrants in criminal cases may issue on Sunday. — Setting and accepting
appearance bonds are ministerial acts that may be performed on Sunday in felony
cases as well as misdemeanor cases. 1961-62 Op. Att'y Gen. No. 61-56.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. Jur. 2d Arrest § 10 et seq.; 21
Am. Jur. 2d Criminal Law 88 408, 409.

Constitutionality of statute or ordinance authorizing arrest, 1 A.L.R. 585.

Advice or order from superior officers as defense to a police officer for making an
unlawful arrest, 3 A.L.R. 647.

Liability for loss of property left unprotected when owner was wrongfully arrested, 5
A.L.R. 362.

Effect of defects or informalities as to appearance or return day in summons or notice of
commencement of action, 6 A.L.R. 841, 97 A.L.R. 746.

Time at which an arrest is made as affecting its legality or liability for making it, 9 A.L.R.
1350.

Who may take affidavit as basis for warrant of arrest, 16 A.L.R. 923.



Necessity of showing warrant upon making arrest under warrant, 40 A.L.R. 62.

Liability for false imprisonment, of officer executing warrant for arrest as affected by its
being returnable to wrong court, 40 A.L.R. 290.

Power of private person to whom warrant of arrest is directed to deputize another to
make the arrest or to delegate his power in that respect, 47 A.L.R. 1089.

Territorial extent of power to arrest under a warrant, 61 A.L.R. 377.

Unlawfulness of arrest as affecting jurisdiction or power of court to proceed in criminal
case, 96 A.L.R. 982.

Civil liability of officer making arrest under warrant as affected by his failure to exhibit
warrant, or to state fact of, or substance of, warrant, 100 A.L.R. 188.

Prohibition as remedy in case of defective indictment, information or complaint, 102
A.L.R. 298.

Error in naming the offense covered by allegations of specific facts in complaint,
indictment or information, 121 A.L.R. 1088.

Summons as amendable to cure error or omission in naming or describing court or
judge, or place of court's convening, 154 A.L.R. 1019.

Immunity of nonresident defendant in criminal case from service of process, 20
A.L.R.2d 163.

Omission of signature of issuing officer on civil process or summons as affecting
jurisdiction of the person, 37 A.L.R.2d 928.

Private citizen's right to institute mandamus to compel a magistrate or other appropriate
official to issue a warrant, or the like, for an arrest, 49 A.L.R.2d 1285.

Privilege of party, witness or attorney, while going to, attending or returning from court
as extending to privilege from arrest for crime, 74 A.L.R.2d 592.

Delay between filing of complaint or other charge and arrest of accused as violation of
right to speedy trial, 85 A.L.R.2d 980.

Mistake or error in middle initial or middle name of party as vitiating or invalidating civil
process, summons, or the like, 6 A.L.R.3d 1179.

Criminal liability for obstructing process as affected by invalidity or irregularity of the
process, 10 A.L.R.3d 1146.



Civil liability of one making false or fraudulent return of process, 31 A.L.R.3d 1393.
Modern status of rules as to right to forcefully resist illegal arrest, 44 A.L.R.3d 1078.
Right to resist excessive force used in accomplishing lawful arrest, 77 A.L.R.3d 281.

Individual's right to present complaint or evidence of criminal offense to grand jury, 24
A.L.R.4th 316.

Liability for false arrest or imprisonment under warrant as affected by mistake as to
identity of person arrested, 39 A.L.R.4th 705.

Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar
police records, 45 A.L.R.4th 550.

Media's dissemination of material in violation of injunction or restraining order as
contempt - federal cases, 91 A.L.R. Fed. 270.

6A C.J.S. Arrest 88 43 to 60; 22 C.J.S. Criminal Law 88 324 to 338.

31-1-5. Procedures on arrest; reports.

A. Following arrest, any person accused of a crime is entitled to have reasonable
opportunity to make three telephone calls beginning not later than twenty minutes after
the time of arrival at a police station, sheriff's office or other place of detention. Nothing
in this subsection limits any right to make telephone calls at any time later than twenty
minutes after the time of arrival at the police station.

B. Every accused shall be brought before a court having jurisdiction to release the
accused without unnecessary delay.

C. Within eighteen hours after the arrest of any person accused with having
committed a misdemeanor or a felony, the arresting law enforcement agency shall notify
the district attorney of:

(1) the name of the accused; and
(2)  the offense charged.
History: 1953 Comp., 8 41-1-5, enacted by Laws 1973, ch. 73, § 3.
ANNOTATIONS

Repeals. — Laws 1972, ch. 71, § 18, repealed former 41-1-5, 1953 Comp., relating to
issuance of warrants for fugitives.



Jury instruction on right to make telephone calls. — Where defendant claimed that
defendant had not been informed that defendant could make three telephone calls after
arrest, the trial court did not abuse its discretion when the court refused defendant’s
request to instruct the jury on the requirements of Section 31-1-5 NMSA 1978, because
the statute neither provides a defendant with a right to make three calls nor addresses
an officer’s duty to inform a defendant of the defendant’s entitlement to make the calls.
State v. Coleman, 2011-NMCA-087, 150 N.M. 622, 264 P.3d 523, cert. denied, 2011-
NMCERT-008, 268 P.3d 513.

Effect of denial to accused to make calls. — Absent prejudice, no basis for release is
established by denial of use of a telephone after arrest. State v. Gibby, 78 N.M. 414,
432 P.2d 258 (1967).

Burden of proof. — Once a defendant proves that he has been denied access to a
telephone for an extended period of time, the state bears the burden of proving a
reasonable basis for the denial. State v. Bearly, 112 N.M. 50, 811 P.2d 83 (Ct. App.
1991).

31-1-6. Citation in lieu of arrest without a warrant.

A. A law enforcement officer who arrests a person without a warrant for a petty
misdemeanor or any offense under Chapter 17 NMSA 1978 may offer the person
arrested the option of accepting a citation to appear in lieu of taking the person to jail.

B. A citation issued pursuant to this section shall contain the name and address of
the cited person, the offense charged and the time and place to appear. The citation
may be a paper citation or an electronic version of a paper citation. Unless the person
requests an earlier date, the time specified in the citation shall be at least three days
after issuance of the citation. The law enforcement officer shall explain the person's
rights not to sign a citation, the effect of not signing the citation, the effect of signing the
citation and the effect of failing to appear at the time and place stated on the citation.

C. The person's signature on the citation constitutes a promise to appear at the time
and place stated in the citation. One copy of the citation to appear shall be delivered to
the person cited, and the law enforcement officer shall keep a duplicate copy for filing
with the court as soon as practicable.

D. A law enforcement officer who prepares a citation pursuant to this section may
use a paper citation form or an electronic citation form to record the information required
by this section. Regardless of the form of citation used, a physical copy of the citation
shall be delivered to the person cited as required by this section. An electronic citation
may be signed electronically and the law enforcement officer's copy of a citation may be
filed with the court electronically.

E. A citation issued pursuant to this section is a valid complaint if the person
receives and signs the citation in paper or electronic form.



F. Itis a petty misdemeanor for a person signing a citation not to appear at the time
and place stated in the citation regardless of the disposition of the offense for which the
citation was issued. A written promise to appear may be complied with by appearance
of counsel.

History: 1953 Comp., § 41-1-6, enacted by Laws 1973, ch. 73, § 4; 1987, ch. 114, § 1;
2013, ch. 197, 8§ 1.

ANNOTATIONS

Repeals. — Laws 1972, ch. 71, § 18, repealed former 41-1-6, 1953 Comp., relating to
process issued to the sheriff.

The 2013 amendment, effective July 1, 2013, provided for the use of electronic
citations; in Subsection B, added the second sentence; added Subsection D; and in
Subsection E, after “if the person”, deleted “receiving it appears in court” and added the
remainder of the sentence.

Temporary provisions. — Laws 2013, ch. 197, 8 5 provided that the department of
public safety and the motor vehicle division of the taxation and revenue department
shall develop procedures to carry out the provisions of Laws 2013, ch. 197, 88 1 to 4.

The 1987 amendment, effective June 19, 1987, in Subsection A, inserted "or any
offense under Chapter 17 NMSA 1978" following "without a warrant a petty
misdemeanor"”.

No right to counsel upon issuance of citation. — A person issued a citation and
placed under custodial arrest for driving while under the influence of intoxicating liquor
does not have a constitutional right to counsel immediately following a breath alcohol
test since it did not amount to initiation of judicial criminal proceedings or prosecutorial
commitment, nor was the period following administration of the test a critical stage.
State v. Sandoval, 101 N.M. 399, 683 P.2d 516 (Ct. App. 1984).

Legislative intent. — This statute is not mandatory, but the apparent legislative intent
is that citations should be issued in most petty misdemeanor cases. 1973 Op. Att'y Gen.
No. 73-46.

Law reviews. — For annual survey of New Mexico criminal procedure, see 16 N.M.L.
Rev. 25 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. Jur. 2d Arrest 8§ 37 et seq.

22 C.J.S. Criminal Law § 334.

31-1-7. Arrest without warrant; liability.



A. Notwithstanding the provisions of any other law to the contrary, a peace officer
may arrest a person and take that person into custody without a warrant when the
officer is at the scene of a domestic disturbance and has probable cause to believe that
the person has committed an assault or a battery upon a household member. As used
in this section, "household member" means a spouse, former spouse, family member,
including a relative, parent, present or former step-parent, present or former in-law, child
or co-parent of a child, or a person with whom the victim has had a continuing personal
relationship. Cohabitation is not necessary to be deemed a household member for
purposes of this section.

B. No peace officer shall be held criminally or civilly liable for making an arrest
pursuant to this section, provided he acts in good faith and without malice.

C. Whether or not an arrest is made pursuant to this section, a peace officer may
remain with the victim and assist the victim in getting to a shelter or receiving proper
medical attention.

History: Laws 1979, ch. 178, § 1; 1995, ch. 23, § 2.
ANNOTATIONS
Cross references. — For Tort Claims Act, see 41-4-1 NMSA 1978 et seq.

The 1995 amendment, effective June 16, 1995, in Subsection A, deleted "family or"
preceding "household member" at the end of the first sentence, rewrote the second
sentence which read "As used in this section, ‘family or household members' means
spouses, former spouses or persons residing with each other", and added the third
sentence.

Warrantless arrest is authorized only at the scene of a domestic disturbance. —
An officer may not arrest a suspect for domestic battery under Subsection A of Section
31-1-7 NMSA 1978 without a warrant unless the officer is conducting the arrest at the
scene where the domestic disturbance occurred. State v. Almanzar, 2012-NMCA-111,
228 P.3d 238, cert. granted, 2012-NMCERT-011.

Where police officers responded to a domestic violence incident that had occurred in a
parking lot between defendant and defendant’s live-in friend; after the incident,
defendant and defendant’s friend had both left the parking lot and had gone to two
separate locations away from the parking lot; the officers found defendant at a
convenience store that was near the parking lot; and the officers conducted a pat-down
search of defendant and discovered cocaine in defendant’s pants pocket, the district
court erred in holding that the evidence would have been inevitably discovered during a
search incident to a legal arrest for misdemeanor domestic battery because an arrest
could only have been effectuated at the parking lot where the domestic battery had
occurred. State v. Almanzar, 2012-NMCA-111, 228 P.3d 238, cert. granted, 2012-
NMCERT-011.



Law reviews. — For article, "Survey of New Mexico Law, 1979-80: Domestic Relations
and Juvenile Law," see 11 N.M.L. Rev. 134 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, in state criminal trial, of arrest
without warrant by identified peace officer outside of jurisdiction, when not in fresh
pursuit, 34 A.L.R.4th 328.

Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar
police records, 45 A.L.R.4th 550.

Burden of proof in civil action for using unreasonable force in making arrest as to
reasonableness of force used, 82 A.L.R.4th 598.

31-1-8. Identification of minor or dependent children upon arrest;
required inquiry; guidelines.

A. A state or local law enforcement officer who arrests a person shall, at the time of
the arrest, inquire whether the person is a parent or guardian of minor or dependent
children who may be at risk as a result of the arrest. The officer shall make reasonable
efforts to ensure the safety of minor or dependent children at risk as a result of an arrest
in accordance with guidelines established by the department of public safety.

B. The department of public safety, in consultation with the children, youth and
families department, shall establish guidelines and a training program for law
enforcement officers for ensuring child safety upon the arrest of a parent or guardian.
The guidelines and training program shall include:

(1)  procedures to ensure that law enforcement officers inquire whether
arrestees have minor or dependent children who may be present or at another location
at the time of the arrest;

(2)  procedures for the proper arrangement of temporary care for children to
ensure their safety and well-being; and

(3)  education on how the effects of witnessing a violent crime or other event
causes emotional harm to children and how law enforcement can assist in mitigating the
long-term effects of the trauma.

History: Laws 2007, ch. 89, § 2.
ANNOTATIONS
Effective dates. — Laws 2007, ch. 89, contained no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, was effective June 15, 2007, 90 days after the
adjournment of the legislature.



ARTICLE 1A
DNA Evidence

31-1A-1. Repealed.

ANNOTATIONS
Repeals. — Laws 2003 ch. 27, § 2 repealed 31-1A-1 NMSA 1978, as enacted by Laws
2001, ch. 29, § 1, relating to procedures for consideration of DNA evidence, effective
July 1, 2003. For provisions of former section, see the 2002 NMSA 1978 on

NMONESOURCE.COM. For post-conviction consideration of DNA evidence, see 31-
1A-2 NMSA 1978.

31-1A-2. Procedures for post-conviction consideration of DNA
evidence; requirements.

A. A person convicted of a felony, who claims that DNA evidence will establish his
innocence, may petition the district court of the judicial district in which he was convicted
to order the disclosure, preservation, production and testing of evidence that can be
subjected to DNA testing. A copy of the petition shall be served on the district attorney
for the judicial district in which the district court is located.

B. As a condition to the district court's acceptance of his petition, the petitioner shall:

(1) submit to DNA testing ordered by the district court; and

(2)  authorize the district attorney's use of the DNA test results to investigate
all aspects of the case that the petitioner is seeking to reopen.

C. The petitioner shall show, by a preponderance of the evidence, that:
(2) he was convicted of a felony;
(2) evidence exists that can be subjected to DNA testing;
(3) the evidence to be subjected to DNA testing:
(a) has not previously been subjected to DNA testing;

(b) has not previously been subjected to the type of DNA testing that is now
being requested; or

(c) was previously subjected to DNA testing, but was tested incorrectly or
interpreted incorrectly;



(4) the DNA testing he is requesting will be likely to produce admissible
evidence; and

(5) identity was an issue in his case or that if the DNA testing he is requesting
had been performed prior to his conviction and the results had been exculpatory, there
is a reasonable probability that the petitioner would not have pled guilty or been found

guilty.

D. If the petitioner satisfies the requirements set forth in Subsection C of this
section, the district court shall appoint counsel for the petitioner, unless the petitioner
waives counsel or retains his own counsel.

E. After reviewing a petition, the district court may dismiss the petition, order a
response by the district attorney or issue an order for DNA testing.

F. The district court shall order all evidence secured that is related to the petitioner's
case and that could be subjected to DNA testing. The evidence shall be preserved
during the pendency of the proceeding. The district court may impose appropriate
sanctions, including dismissal of the petitioner's conviction or criminal contempt, if the
court determines that evidence was intentionally destroyed after issuance of the court's
order to secure evidence.

G. The district court shall order DNA testing if the petitioner satisfies the
requirements set forth in Subsections B and C of this section.

H. If the results of the DNA testing are exculpatory, the district court may set aside
the petitioner's judgment and sentence, may dismiss the charges against the petitioner
with prejudice, may grant the petitioner a new trial or may order other appropriate relief.

I. The cost of DNA testing ordered pursuant to this section shall be borne by the
state or the petitioner, as the district court may order in the interest of justice. Provided,
that a petitioner shall not be denied DNA testing because of his inability to pay for the
cost of DNA testing. Testing under this provision shall only be performed by a laboratory
that meets the minimum standards of the national DNA index system.

J. The provisions of this section shall not be interpreted to limit:
(1)  other circumstances under which a person may obtain DNA testing; or

(2) post-conviction relief a petitioner may seek pursuant to other provisions of
law.

K. The petitioner shall have the right to appeal a district court's denial of the
requested DNA testing, a district court's final order on a petition or a district court's
decision regarding relief for the petitioner. The state shall have the right to appeal any



final order issued by the district court. An appeal shall be filed by a party within thirty
days to the court of appeals.

L. The state shall preserve all evidence that is secured in relation to an investigation
or prosecution of a crime and that could be subjected to DNA testing, for not less than
the period of time that a person remains subject to incarceration or supervision in
connection with the investigation or prosecution.

M. The state may dispose of evidence before the expiration of the time period set
forth in Subsection K of this section if:

(2) no other law, regulation or court order requires that the evidence be
preserved,;

(2)  the evidence must be returned to its rightful owner;

3) preservation of the evidence is impractical due to the size, bulk or physical
characteristics of the evidence; and

(4) the state takes reasonable measures to remove and preserve portions of
the evidence sufficient to permit future DNA testing.

N. As used in this section, "DNA" means deoxyribonucleic acid.
History: Laws 2003, ch. 27, § 1.
ANNOTATIONS

Compiler's notes. — Laws 2005, ch. 28, 8 1 repealed Laws 2003, ch. 27, § 3, which
would have repealed this section, effective July 1, 2006.

Effective dates. — Laws 2003, ch. 27, 8 4 made Laws 2003, ch. 27, § 1 effective July
1, 2003.

ARTICLE 2
Fresh Pursuit

31-2-1. [Officer of another state entering this state in fresh pursuit;
power to arrest and hold fugitive.]

Any member of a duly organized state, county or municipal peace unit of another
state of the United States who enters this state in fresh pursuit, and continues within this
state in such fresh pursuit, of a person in order to arrest him on the ground that he is
believed to have committed a felony in such other state, shall have the same authority
to arrest and hold such person in custody, as has any member of any duly organized



state, county or municipal peace unit of this state, to arrest and hold in custody a person
on the ground that he is believed to have committed a felony in this state.

History: Laws 1937, ch. 12, § 1; 1941 Comp., § 42-201; 1953 Comp., § 41-2-1.
ANNOTATIONS

Compiler's notes. — A few states have adopted a Uniform Law on Close Pursuit.
Others have adopted a Uniform Law on Fresh Pursuit. However, the Commissioners on
Uniform State Laws have not as yet promulgated or approved uniform laws on the
subject.

Section grants same right to New Mexico officer. — An officer of the New Mexico
state police, while in hot pursuit of a person who has committed a felony in New Mexico,
may enter the state of Colorado, arrest such a person there and return him to New
Mexico without obtaining extradition. 1959-60 Op. Att'y Gen. No. 60-66.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. Jur. 2d Arrest § 72.

Validity, in state criminal trial, of arrest without warrant by identified peace officer
outside of jurisdiction, when not in fresh pursuit, 34 A.L.R.4th 328.

6A C.J.S. Arrest § 18.

31-2-2. [Arrested person taken before magistrate; hearing;
commitment or discharge.]

If an arrest is made in this state by an officer of another state in accordance with the
provisions of Section 1 [31-2-1 NMSA 1978] of this act he shall without unnecessary
delay take the person arrested before a magistrate of the county in which the arrest was
made, who shall conduct a hearing for the purpose of determining the lawfulness of the
arrest. If the magistrate determines the arrest was lawful he shall commit the person
arrested to await for a reasonable time the issuance of an extradition warrant by the
governor of this state. If the magistrate determines that the arrest was unlawful he shall
discharge the person arrested.

History: Laws 1937, ch. 12, 8§ 2; 1941 Comp., § 42-202; 1953 Comp., § 41-2-2.
ANNOTATIONS

Cross references. — For extradition, see 31-4-1 NMSA 1978 et seq.

31-2-3. [Construction of act; power to arrest not limited.]

Section 1 [31-2-1 NMSA 1978] of this act shall not be construed so as to make
unlawful any arrest in this state which would otherwise be lawful.



History: Laws 1937, ch. 12, § 3; 1941 Comp., § 42-203; 1953 Comp., § 41-2-3.

31-2-4. ["State" includes District of Columbia.]

For the purpose of this act [31-2-1 to 31-2-7 NMSA 1978] the word "state" shall
include the District of Columbia.

History: Laws 1937, ch. 12, § 4; 1941 Comp., § 42-204; 1953 Comp., § 41-2-4.

31-2-5. ["Fresh pursuit" defined.]

The term "fresh pursuit" as used in this act [31-2-1 to 31-2-7 NMSA 1978] shall
include fresh pursuit as defined by the common law, and also the pursuit of a person
who has committed a felony or who is reasonably suspected of having committed a
felony. It shall also include the pursuit of a person suspected of having committed a
supposed felony, though no felony has actually been committed, if there is reasonable
ground for believing that a felony has been committed. Fresh pursuit as used herein
shall not necessarily imply instant pursuit, but pursuit without unreasonable delay.

History: Laws 1937, ch. 12, § 5; 1941 Comp., § 42-205; 1953 Comp., § 41-2-5.

31-2-6. [Certified copies of law to be distributed.]

Upon the passage and approval by the governor of this act [31-2-1 to 31-2-7 NMSA
1978] it shall be the duty of the secretary of state (or other officer) to certify a copy of
this act to the executive department of each of the states of the United States.

History: Laws 1937, ch. 12, § 6; 1941 Comp., § 42-206; 1953 Comp., § 41-2-6.
31-2-7. [Citation of act.]

This act [31-2-1 to 31-2-7 NMSA 1978] may be cited as the Uniform Act on Fresh
Pursuit.

History: Laws 1937, ch. 12, § 8; 1941 Comp., § 42-207; 1953 Comp., § 41-2-7.
ANNOTATIONS

Compiler's notes. — A few states have adopted a Uniform Law on Close Pursuit.

Others have adopted a Uniform Law on Fresh Pursuit. However, the Commissioners on

Uniform State Laws have not as yet promulgated or approved uniform laws on the
subject.

31-2-8. Authority to arrest misdemeanant; fresh pursuit.



A. Any county sheriff or municipal police officer who leaves his jurisdictional
boundary while in fresh pursuit of a misdemeanant whom he would otherwise have
authority to arrest shall have the authority to arrest that misdemeanant anywhere within
this state and return him to the jurisdiction in which the fresh pursuit began without
further judicial process.

B. For purposes of this section, "fresh pursuit of a misdemeanant" means the
pursuit of a person who has committed a misdemeanor in the presence of the pursuing
officer. Fresh pursuit shall not necessarily imply instant pursuit, but pursuit without
unreasonable delay.

History: Laws 1981, ch. 102, § 1.
ANNOTATIONS

The authority to arrest is not limited to custodial arrest, but includes an
investigative detention to issue a citation for a traffic violation. State v. Marquez, 2008-
NMSC-055, 145 N.M. 1, 193 P.3d 548, rev'g 2007-NMCA-151, 143 N.M. 79, 173 P.3d
1.

Arrestable misdemeanor. — A municipal police officer is authorized to pursue a
suspect outside the officer’s territorial jurisdiction only if the officer has reason to believe
that he or she has observed a violation of an arrestable offense. State v. Marquez,
2007-NMCA-151, 143 N.M. 79, 173 P.3d 1, cert. granted, 2007-NMCERT-011, 143
N.M. 155, 173 P.3d 762, rev'd, 2008-NMSC-055, 145 N.M. 1, 19 P.3d 548.

Commission of petty misdemeanor. — This section authorizes pursuit of a suspect
into another county, whether the pursuing officer has reasonable cause to believe the
suspect guilty of a misdemeanor or only of a petty misdemeanor. County of Los Alamos
v. Tapia, 109 N.M. 736, 790 P.2d 1017 (1990).

Extraterritorial arrest for D.W.l. — This section authorizes a municipal police officer to
make an extraterritorial arrest for DWI. Inc. Cnty. of Los Alamos v. Johnson, 108 N.M.
633, 776 P.2d 1252 (1989).

Arrest on Indian reservation. — An arrest of a Navajo citizen on the Navajo
Reservation by a city police officer following a car chase that started off the reservation
was illegal since the officer failed to follow tribal extradition procedures; the
misdemeanor fresh pursuit law did not affect the legality of the arrest. City of
Farmington v. Benally, 119 N.M. 496, 892 P.2d 629 (Ct. App. 1995).

ARTICLE 3
Ball

31-3-1. Designee to accept bail.



Any statutory provision or rule of court governing the release of an accused may be
carried out by a responsible person designated by the court.

History: 1953 Comp., 8 41-3-1, enacted by Laws 1972, ch. 71, § 8.

ANNOTATIONS
Repeals and reenactments. — Laws 1972, ch. 71, § 8, repealed 41-3-1, 1953 Comp.,
relating to the magistrate informing the defendant of the charge and his rights, and

enacted the above section.

Cross references. — For right to bail, prevention of infliction of cruel and unusual
punishment, see N.M. Const., art. Il, 8 13.

For bail proceedings, authorization of habeas corpus, see 44-1-23 NMSA 1978.

For certiorari to committing magistrate, see 44-1-24 NMSA 1978.

For Bail Bondsmen Licensing Law, see 59A-51-1 NMSA 1978 et seq.

For right to bail under the Rules of Criminal Procedure, see Rule 5-401 NMRA.

For justification of compensated sureties, see Rule 5-401B NMRA.

For bail, release provisions in magistrate court, see Rule 6-401 NMRA.

For appearance of defendant, see Rule 6-501 NMRA.

Generally. — Provisions with regard to admitting to bail in criminal cases are based
upon the idea that a person accused of a crime shall be admitted to bail until adjudged
guilty by the court of last resort to him; however, this right is not absolute under all
circumstances. Tijerina v. Baker, 78 N.M. 770, 438 P.2d 514 (1968).

Bail within judge's discretion. — Former section did not make it compulsory for judge
to grant bail, but vested in such judge a discretion. Ex parte Towndrow, 20 N.M. 631,

151 P. 761 (1915).

Law reviews. — For comment, "Criminal Procedure - Preventive Detention in New
Mexico," see 4 N.M.L. Rev. 247 (1974).

For article, "The Constitutionality of Pretrial Detention Without Bail in New Mexico," see
12 N.M.L. Rev. 685 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8A Am. Jur. 2d Bail and Recognizance
8§ 1 et seq.



Constitutional right to bail pending appeal from conviction, 19 A.L.R. 807, 77 A.L.R.
1235.

Acknowledgment of bail bond in open court, necessity of, 38 A.L.R. 1108.
Bail pending appeal from conviction, 45 A.L.R. 458.
Amount of bail required in criminal action, 53 A.L.R. 399.

Lien or encumbrance on his real property as affecting qualifications of surety on bail
bond, 56 A.L.R. 1097.

Arresting one who has been released on bail, 62 A.L.R. 462.
Factors in fixing amount of bail in criminal cases, 72 A.L.R. 801.

Delay in taking before magistrate or denial of opportunity to give bail as supporting
action for false imprisonment, 79 A.L.R. 13.

Disciplinary power of court in respect of suretyship in judicial proceedings, 91 A.L.R.
889.

Specific crime, necessity of reference to, in bail bond, 103 A.L.R. 535.
Rape as bailable offense, 118 A.L.R. 1115.

Mandamus to compel judge or other officer to grant accused bail or to accept proffered
sureties, 23 A.L.R.2d 803.

Statutes relating to sexual psychopaths, 24 A.L.R.2d 350.

Delay in taking before magistrate or denial of opportunity to give bail as supporting
action for false imprisonment, 98 A.L.R.2d 966, 3 A.L.R.4th 1057.

Funds deposited in court in lieu of bail as subject of garnishment, 1 A.L.R.3d 936.
Insanity of accused as affecting right to bail in criminal case, 11 A.L.R.3d 1385.

Validity, construction, and application of statutes regulating bail bond business, 13
A.L.R.3d 618.

Pretrial preventive detention by state court, 75 A.L.R.3d 956.

Application of state statutes establishing pretrial release of accused on personal
recognizance as presumptive form of release, 78 A.L.R.3d 780.



When is a person in custody of governmental authorities for purpose of exercise of state
remedy of habeas corpus - modern cases, 26 A.L.R.4th 455.

Liability of surety on bail bond taken without authority, 27 A.L.R.4th 246.

8 C.J.S. Ball; Release and Detention Pending Proceedings 88 4 to 9, 14, 15, 17 to 30,
33to0 41, 43to 58, 62, 64, 66, 67, 69 to 75, 81.

31-3-2. Failure to appear; forfeiture of bail bonds.

A. Whenever any person fails to appear at the time and place fixed by the terms of
recognizance, the court may issue a warrant for his arrest.

B. Whenever a person fails to appear at the time and place fixed by the terms of his
bail bond, the court:

(1) may issue a warrant for his arrest; and

(2)  may declare a forfeiture of the bail. If the court declares a forfeiture, it
shall:

(a) declare such forfeiture at the time of nonappearance,;

(b) give written notice thereof to the surety within four working days of
declaration; and

(c) issue a bench warrant for the person's arrest.

C. The court may direct that a forfeiture be set aside, upon such conditions as the
court may impose, if it appears that justice does not require the enforcement of the
forfeiture.

D. When a forfeiture has not been set aside, the court shall on motion enter a
judgment of default, and execution may issue thereon. By entering into a bail bond, the
obligors submit to the jurisdiction of the court and irrevocably appoint the clerk of the
court as their agent upon whom papers affecting their liability may be served. Liability of
the surety may be enforced on motion without the necessity of an independent action.

E. Notice of the motion to enter a judgment of default may be served pursuant to the
rules of criminal procedure or may be served on the clerk of the court, who shall
forthwith mail copies to the obligors at their last known address. The notice shall require
the sureties to appear on or before a given date and show cause why judgment shall
not be entered against them for the amount of the bail bond or recognizance. If good
cause is not shown, the court may then enter judgment against the obligors on the
recognizance, for such sum as it sees fit, not exceeding the penalty fixed by the bail
bond or recognizance.



F. When a judgment has been rendered against the defendant or surety for the
whole or part of the penalty of a forfeited recognizance, the court rendering such
judgment shall remit the amount thereof when, after such rendition, the accused has
been arrested and surrendered to the proper court to be tried on such charge or to
answer the judgment of the court, provided that the apprehension of the accused in
some way was aided by the surety's efforts or by information supplied by the surety.

G. If any amount remains unpaid ten days after entry of judgment, the court may
issue execution for satisfaction of judgment.

H. In the event that an obligor does not possess property in this state sufficient to
satisfy a judgment against it for the whole or part of the penalty of a forfeited
recognizance, the court entering judgment against the obligor on the recognizance shall
send written notification to the superintendent of insurance. Immediately upon receipt of
such written notification and pursuant to Section 46-6-4 NMSA 1978, the superintendent
of insurance shall inform the obligor that unless the judgment is paid or an appeal, writ
of error or supersedeas is taken within thirty days of the rendition of the judgment or
decree, such obligor shall forfeit all right to do business in this state. If timely appeal,
writ of error or supersedeas is not taken, the superintendent of insurance shall
immediately take whatever steps necessary to revoke the right of the obligor to do
business in this state.

History: 1953 Comp., § 41-3-2, enacted by Laws 1972, ch. 71, § 9; 1973, ch. 215, § 1;
1987, ch. 228, § 1; 1993, ch. 159, § 1.

ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, 8 9, repealed 41-3-2, 1953 Comp.,
relating to defendant being permitted to send for counsel, and enacted a new 31-3-2
NMSA 1978.

The 1987 amendment, effective June 19, 1987, added all of the language following
"bail" in Subsection A(2), made minor stylistic changes in Subsection D, and substituted
"shall remit" for "may in its discretion remit or reduce" in Subsection E while adding the
proviso at the end of that subsection.

The 1993 amendment, effective June 18, 1993, rewrote former Subsection A as
present Subsections A and B and redesignated former Subsections B through G
accordingly.

Notices required when bond forfeited. — If the district court decides that a bail bond
is subject to forfeiture, then the district court must serve the surety with two notices: a
notice of the declaration of forfeiture of the bond and another notice of a hearing to
show cause why judgment should not be entered for the amount of the bond. State v.
Pacheco, 2008-NMCA-055, 143 N.M. 851, 182 P.3d 834.



Four day notice of forfeiture. — Where the district court issued a notice of forfeiture of
a bail bond on Thursday, December 8 and ordered the surety to appear and show
cause on Tuesday, December 13 why judgment should not be entered on the bond, and
the surety received the notice of forfeiture on Wednesday December 14, the district
court provided the surety with notice of forfeiture within the required four day period.
State v. Pacheco, 2008-NMCA-055, 143 N.M. 851, 182 P.3d 834.

A bail bond may not be forfeited for violations of conditions of release other than
failure to appear. A statute controls over a bail bond form. State v. Romero, 2007-
NMSC-030, 141 N.M. 733, 160 P.3d 914.

Compiler's notes. — Many of the following annotations are from cases which were
decided under former law.

Purpose of bail is to secure defendant's attendance to submit to the punishment to
be imposed by the court. State v. Cotton Belt Ins. Co., 97 N.M. 152, 637 P.2d 834
(1981).

Bail is subject to forfeiture until such time as the defendant surrenders himself to the
authorities to serve his sentence. State v. Cotton Belt Ins. Co., 97 N.M. 152, 637 P.2d
834 (1981).

Court's discretion in ordering forfeiture. — The court must exercise its discretion in
determining whether to order forfeiture of the entire amount of the bond. State v.
Amador, 98 N.M. 270, 648 P.2d 309 (1982).

Order forfeiting bond must include finding that defendant failed to appear. — The
order forfeiting bond was fatally defective because of the failure to include therein a
finding that the defendant (principal on the bond) failed to appear. State v. Barboa, 64
N.M. 5, 322 P.2d 337 (1958).

And no bail discharge because principal imprisoned in another state. — If the
performance of a recognizance is rendered impossible by the imprisonment of the

principal in another state, it is not such an act of law as will discharge bail. State v.

United Bonding Ins. Co., 81 N.M. 154, 464 P.2d 884 (1970).

Surety's responsibilities begin upon prisoner's release. — A prisoner released on
bail is regarded as being transferred from the custody of the public officials charged with
his confinement to that of the sureties on his bail bond or recognizance. The sureties
are then charged with the duty of producing him to answer the charges against him at
the proper time and are liable for a failure to do so, unless the failure is excused for
reasons which the courts regard as adequate. State v. United Bonding Ins. Co., 81 N.M.
154, 464 P.2d 884 (1970).

Principal must fail to respond before surety found in default. — There must be a
finding of a failure of the principal to answer or appear upon the calling of his case for



trial or other court action, or otherwise to fail to respond to the court before any default
on the undertaking of the surety can be ordered by the court. State v. United Bonding
Ins. Co., 81 N.M. 154, 464 P.2d 884 (1970).

Ceremonial calling dispensed with in principal's absence. — Notice to the surety on
a bail bond is sufficient notice to the principal and to require a ceremonial calling out of
the principal's name when his absence is obvious and that fact acknowledged in open
court by the bail would be useless. Thus the court's order to forfeit the bond was valid.
State v. Hathaway, 81 N.M. 159, 464 P.2d 889 (1970).

Obligation of surety is to suffer forfeiture if the principal does not, after notice to him
or the surety, respond to the judgment and sentence and final commitment of the court.
State v. United Bonding Ins. Co., 81 N.M. 154, 464 P.2d 884 (1970).

Authority of magistrate court to set aside forfeiture judgment. — Subsection F is
an exception to the "continuing jurisdiction” rule. The language of the subsection clearly
indicates that the legislature intended to affirmatively grant magistrate courts the
discretion to set aside a forfeiture judgment and remit all or part of the penalty. State v.
Ramirez, 97 N.M. 125, 637 P.2d 556 (1981).

No mitigation of judgment until principal surrenders. — Once judgment of forfeiture
is entered and the amount fixed, the court has no occasion to mitigate the amount of the
judgment it has previously entered, unless the principal is "surrendered to proper court
to be tried on such charges, or to answer the judgment of said court." State v. United
Bonding Ins. Co., 81 N.M. 154, 464 P.2d 884 (1970).

Relief in the form of remittitur is discretionary and will be reviewed only for abuse of
discretion. State v. Cotton Belt Ins. Co., 97 N.M. 152, 637 P.2d 834 (1981).

Action on recognizance civil in nature. — Actions on recognizances, though normally
pursued in the criminal causes of action, are actually independent civil proceedings
brought by the state against appellants pursuant to statute. State v. United Bonding Ins.
Co., 81 N.M. 154, 464 P.2d 884 (1970).

Effect of prosecution of bond liability. — Where a bond has been declared forfeited
on nonappearance of the principal in a criminal case, and the enforcement of the bond
liability is prosecuted in a civil action, transfer of the criminal case to another court will
not affect the jurisdiction of the first court to determine the enforcement of the forfeiture.
State v. United Bonding Ins. Co., 81 N.M. 154, 464 P.2d 884 (1970).

Security for restitution disallowed. — There is no authorization under this section for
requiring security for restitution as a condition of bail pending appeal. State v. Montoya,
116 N.M. 297, 861 P.2d 978 (Ct. App. 1993).

Bondsman thwarted by actions of another jurisdiction. — Considering the purposes
of bail and the policy to encourage bondsmen to enter into bail contracts, it is unjust to



enrich the state treasury when a bondsman has been diligent in his efforts to apprehend
and bring back for trial a defendant but has been thwarted by the actions of another
sovereign jurisdiction. State v. Amador, 98 N.M. 270, 648 P.2d 309 (1982).

Refund of forfeited bond. — Despite the conflict between Rule 7-406 NMRA and
Subsection F of this section, a metropolitan court judge may refund a forfeited bond to a
bondsman who is able to apprehend a defendant and bring her back to court, as the
conflict concerns substantive law over which the statute controls. 1989 Op. Att'y Gen.
No. 89-12.

Law reviews. — For annual survey of New Mexico law relating to civil procedure, see
13 N.M.L. Rev. 251 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Jur. 2d Bail and Recognizance §
109 et seq.

Insanity of principal as relieving bail for his nonappearance, 7 A.L.R. 394.

Induction of principal into military or naval service as exonerating his bail for his
nonappearance, 8 A.L.R. 371, 147 A.L.R. 1428, 151 A.L.R. 1462, 153 A.L.R. 1431.

Variance between name in bail bond and in judgment of forfeiture, 20 A.L.R. 411.

Constitutionality of statute relieving against forfeiture of bail or recognizance, 43 A.L.R.
1233.

Escape of principal during his detention on separate charge as affecting liability of bail,
45 A.L.R. 1037.

Right of bail to relief from forfeiture of bond or recognizance in event of subsequent
surrender or production of principal, 84 A.L.R. 420.

Relief from forfeiture, excuse for failure of accused to appear which will entitle surety to,
84 A.L.R. 440.

Arraignment and plea, failure of judgment or order forfeiting bail, or deposit in lieu
thereof, to recite, 90 A.L.R. 298.

Failure to appear, and the like, resulting in forfeiture or conditional forfeiture of bail, as
affecting right to second admission to bail in same noncapital criminal case, 29 A.L.R.2d
945.

Bail jumping after conviction, failure to surrender or appear for sentencing and the like,
as contempt, 34 A.L.R.2d 1100.



Death of principal as exoneration of sureties on bail or appearance bond, 63 A.L.R.2d
830.

Limitation of actions, enforceability of bail bond or recognizance against surety where,
at time it was filed, prosecution of principal was barred by, 75 A.L.R.2d 1431.

Governor's authority to remit forfeited bail bond, 77 A.L.R.2d 988.
Appealability of order relating to forfeiture of bail, 78 A.L.R.2d 1180.
Funds deposited in court in lieu of bail as subject of garnishment, 1 A.L.R.3d 936.

Dismissal or vacation of indictment as terminating liability or obligation of surety on ball
bond, 18 A.L.R.3d 1354,

Liability of surety on bail bond taken without authority, 27 A.L.R.4th 246.
Bail: duration of surety's liability on pretrial bond, 32 A.L.R.4th 504.
Bail: duration of surety's liability on posttrial bail bond, 32 A.L.R.4th 575.

Bail: effect on surety's liability under bail bond of principal's incarceration in other
jurisdiction, 33 A.L.R.4th 663.

Bail: effect on surety's liability under bail bond of principal's subsequent incarceration in
same jurisdiction, 35 A.L.R.4th 1192.

State statutes making default on bail a separate criminal offense, 63 A.L.R.4th 1064.

Forfeiture of bail for breach of conditions of release other than that of appearance, 68
A.L.R.4th 1082.

8 C.J.S. Ball; Release and Detention Pending Proceedings 88 118 to 190.

31-3-3. Surrender of principal by surety.

A. When a surety desires to be discharged from the obligation of its bail bond, the
surety may arrest the accused and deliver him to the sheriff of the county in which the
action against the accused is pending.

B. The surety shall, at the time of surrendering the accused, deliver to the sheriff a
certified copy of the order admitting the accused to bail and a certified copy of the bail
bond. Delivery of these documents shall be sufficient authority for the sheriff to receive
and retain the accused until he is otherwise bailed or discharged.



C. Upon the delivery of the accused as provided in this section, the surety may
apply to the court for an order discharging him from liability as surety; and upon
satisfactory proof being made that this section has been complied with, the court shall
enter an order discharging the surety from liability.

D. This section shall not apply to a paid surety as defined by Section 31-3-4 NMSA
1978.

History: 1953 Comp., 8 41-3-3, enacted by Laws 1972, ch. 71, § 10.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, § 10, repealed 41-3-3, 1953
Comp., relating to examination of case by magistrate, and enacted the above section.

Obligation terminates upon delivery to sheriff. — By statute, the bail has power to
take and deliver the principal at any time to the sheriff and thus be relieved of its
obligation. State v. United Bonding Ins. Co., 81 N.M. 154, 464 P.2d 884 (1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Jur. 2d Bail and Recognizance §
80 et seq.

Surrender of principal by sureties on bail bond, 3 A.L.R. 180, 73 A.L.R. 13609.

Right of bail to relief from forfeiture of bond or recognizance in event of subsequent
surrender or production of principal, 84 A.L.R. 420.

Dismissal or vacation of indictment as terminating liability or obligation of surety on bail
bond, 18 A.L.R.3d 1354,

Bail: duration of surety's liability on pretrial bond, 32 A.L.R.4th 504.
Bail: duration of surety's liability on posttrial bail bond, 32 A.L.R.4th 575.

Bail: effect on liability of bail bond surety of state's delay in obtaining indictment or
bringing defendant to trial, 32 A.L.R.4th 600.

Bail: effect on surety's liability under bail bond of principal's subsequent incarceration in
same jurisdiction, 35 A.L.R.4th 1192.

8 C.J.S. Ball; Release and Detention Pending Proceedings 88 136 to 139.
31-3-4. Paid sureties.

A. A "paid surety" is a surety that has taken money, property or other consideration
to act as a surety for the accused.



B. When a paid surety desires to be discharged from the obligation of its bond, it
may arrest the accused and deliver him to the sheriff of the county in which the action
against the accused is pending.

C. The paid surety shall, at the time of surrendering the accused, deliver to the
sheriff a certified copy of the order admitting the accused to bail and a certified copy of
the bail bond. Delivery of these documents shall be sufficient authority for the sheriff to
receive and retain the accused until he may be brought before the court.

D. A paid surety may be released from the obligation of its bond only by an order of
the court.

E. The court shall order the discharge of a paid surety if:
(1) there has been a final disposition of all charges against the accused;
(2) the accused is dead;

(3) circumstances have arisen which the surety could not have foreseen at
the time it became a paid surety for the accused; or

(4)  the contractual agreement between the surety, the principal and the state
has terminated.

History: 1953 Comp., 8 41-3-4, enacted by Laws 1972, ch. 71, § 11.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, § 11, repealed 41-3-4, 1953

Comp., relating to adjournment of the magistrate's examination of the defendant, and

enacted the above section.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Jur. 2d Bail and Recognizance §
80 et seq.

8 C.J.S. Ball; Release and Detention Pending Proceedings 88 136 to 139.
31-3-5. Approval of bond.

No bond shall be accepted from a paid surety, as defined in Section 31-3-4 NMSA
1978, by a magistrate court or a district court unless executed on a form which has

been approved by the supreme court.

History: 1953 Comp., 8 41-3-4.1, enacted by Laws 1973, ch. 73, 8§ 5.

31-3-6. Change of venue.



If the defendant is released pending trial and thereafter a change of venue is
granted, the defendant shall be bound to appear according to the change of venue and
otherwise in accordance with the terms of his recognizance. The sureties on a bail bond
shall be bound to deliver the defendant in accordance with the change of venue without
the necessity of giving a new bail bond.

History: 1953 Comp., 8 41-3-5, enacted by Laws 1972, ch. 71, § 12.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, 8§ 12, repealed 41-3-5, 1953
Comp., relating to disposition of defendant, by the magistrate, in case of an
adjournment, and enacted the above section.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Jur. 2d Bail and Recognizance §
117.

8 C.J.S. Ball; Release and Detention Pending Proceedings 88 40, 41, 43 to 49, 140,
141, 143 to 155, 183.

31-3-7. Bail for witness.

If it appears by affidavit that the testimony of a person is material in any felony
criminal proceeding and that it may become impracticable to secure his presence by
subpoena, the judge may require such person to give bail pursuant to Rules of Criminal
Procedure for his appearance as a witness. If the witness fails to give bail pursuant to
Rules of Criminal Procedure, the withess may be committed to the custody of the sheriff
for a period not to exceed five days within which time his deposition shall be taken as
provided by Rules of Criminal Procedure. The court upon good cause shown may
extend the time for taking such depositions for a period not exceeding five days. In no
case except a first or second degree felony shall any surety be required for the bail of
such witness.

History: 1953 Comp., 8 41-3-6, enacted by Laws 1972, ch. 71, § 13.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, 8§ 13, repealed 41-3-6, 1953
Comp., relating to commitment forms to be used by the magistrate, and enacted the
above section.

Arrest of material witness. — This section does not authorize an arrest of a material
witness at the scene of a crime, where there is no evidence that the witness would
avoid a subpoena or be unwilling to testify in a subsequent trial. Perkins v. Click, 148 F.
Supp. 2d 1177 (D.N.M. 2001).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 Am. Jur. 2d Witnesses 8§ 4.

8 C.J.S. Bail; Release and Detention Pending Proceedings 88 56 to 58, 170 to 174.

31-3-8. Defects in bail or bail bond; effect.

No recognizance, undertaking or bond taken in any criminal proceeding shall be
void, nor shall the principal or surety be discharged, from liability thereon for want of
form or substance or for omission of any recital or condition or because the same was
entered into on Sunday.

History: 1953 Comp., 8 41-3-7, enacted by Laws 1972, ch. 71, § 14.
ANNOTATIONS

Repeals and reenactments. — Laws 1972, ch. 71, § 14, repealed 41-3-7, 1953

Comp., relating to the magistrate reading the complaint to the defendant and issuing

subpoenas for any required witnesses, and enacted the above section.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Jur. 2d Bail and Recognizance §
51 et seq; 8§88 153, 160 to 162.

Variance between name in bail bond and in judgment of forfeiture, 20 A.L.R. 411.
Necessity of reference in bail bond to specific crime, 103 A.L.R. 535.

8 C.J.S. Ball; Release and Detention Pending Proceedings 88 93 to 106.

31-3-9. Failure to appear; penalty.

A person released pending any proceeding related to the prosecution or appeal of a
criminal offense or a probation revocation proceeding who willfully fails to appear before
any court or judicial officer as required:

A. is guilty of a fourth degree felony, if he was released in connection with a felony
proceeding; or

B. is guilty of a petty misdemeanor, if he was released in connection with a
misdemeanor or a petty misdemeanor proceeding.

History: 1953 Comp., § 41-3-8, enacted by Laws 1973, ch. 73, § 6; 1999, ch. 150, § 1.
ANNOTATIONS

Repeals. — Laws 1972, ch. 71, § 18, repealed former 41-3-8, 1953 Comp., relating to
procedures in the magistrate court after defendant's arrest.



The 1999 amendment, effective July 1, 1999, substituted "A" for "Any" and "any
proceeding related to the prosecution or appeal of a criminal offense or a probation
revocation proceeding" for "trial or appeal in any criminal action" in the first paragraph,
substituted "proceeding” for "charge" in Subsection A, and deleted "charge of a"
following "in connection with" and added "proceeding” in Subsection B.

This section is not unconstitutionally vague. State v. Aranda, 94 N.M. 784, 617 P.2d
173 (Ct. App. 1980).

Only general intent required. — Failure to appear is not a specific intent crime;
therefore, rejection of defendant's tendered instruction defining "willfulness™" as requiring
specific intent to abscond or thwart legal process was not erroneous. State v. Elliott,
2001-NMCA-108, 131 N.M. 390, 37 P.3d 107, cert. quashed, 132 N.M. 288, 47 P.3d
447 (2002).

Sentencing proceedings included. — Failure to appear at sentencing is
encompassed by this section, since the word "trial", which formerly appeared in this
section, could be construed as including all those proceedings within the district court's
jurisdiction, at least through sentencing. State v. Peppers, 110 N.M. 393, 796 P.2d 614
(Ct. App.), cert. denied, 110 N.M. 260, 794 P.2d 734 (1990).

Attorneys lack authority to compel appearance of individuals. — Although
attorneys are officers of the court, there is no authority under which attorneys can
require the appearance of an individual before a court unless authorized to do so by
court process, court rule or enabling legislation. Where no such authorization appeared
in the record, defendant who willfully failed to appear in district court after making oral
promise to assistant district attorney that he would do so to complete plea bargaining
agreement on drug charge was not required to appear for purposes of this section, and
could not be convicted under Subsection A. State v. Easterling, 89 N.M. 486, 553 P.2d
1293 (Ct. App. 1976).

No requirement of proving express notice to defendant. — The presence or
absence of notice to the defendant may have a bearing at trial on the question of
willfulness, depending upon the other facts of the case, but express notice to the
defendant is not an independent element, apart from the determination of willfulness,
which the state must prove at either the preliminary hearing or at trial. State v. Masters,
99 N.M. 58, 653 P.2d 889 (Ct. App. 1982).

Willful failure to appear is question of fact. — The word "willfully,” as used in this
section, concerns the defendant's state of mind and is a factual question. State v.
Masters, 99 N.M. 58, 653 P.2d 889 (Ct. App. 1982).

Court order failed to compel appearance. — Facts as charged and as elicited at trial
simply did not constitute a violation of this section when "strictly construed" against the
State because: (1) the trial court's order violated due process in that it was unclear
whether or not the defendant was required to appear on the date in question; and (2)



courts would not extend punishment to cases that were not plainly within the statutory
language used. State v. Hicks, 2002-NMCA-038, 132 N.M. 68, 43 P.3d 1078, cert.
denied, 132 N.M. 83, 44 P.3d 529.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Failure to appear, and the like, resulting
in forfeiture or conditional forfeiture of bail, as affecting right to second admission to balil
in same noncapital criminal case, 29 A.L.R.2d 945.

State statutes making default on bail a separate criminal offense, 63 A.L.R.4th 1064.

8 C.J.S. Ball; Release and Detention Pending Proceedings 88 70 to 75.

31-3-10. Termination of liability.

All recognizances secured by the execution of a bail bond shall be null and void
upon the finding that the accused person is guilty, and all bond liability shall thereupon
terminate.

History: 1978 Comp., § 31-3-10, enacted by Laws 1987, ch. 228, § 2.
ANNOTATIONS

Purpose of bail bond. — A bail bond is a type of bond to obtain the release of a
person from imprisonment and to secure his appearance before the court. State v.
Valles, 2004-NMCA-118, 136 N.M. 429, 99 P.3d 1164.

Statute governs. — Because the bail bond form which the supreme court requires
sureties to sign when posting bail for a criminal defendant and a statute conflict on when
the surety's obligation under the bond terminates, the statute governs. State v. Valles,
2004-NMCA-118, 136 N.M. 429, 99 P.3d 1164.

Surety discharged when defendant found guilty. — With the 1987 enactment of this
section, the legislature established that the contractual agreement between surety, the
principal and the state was terminated when defendant was found guilty, and the court
is therefore required to order the discharge of the surety under 31-3-4 E(4) NMSA 1978.
State v. Valles, 2004-NMCA-118, 136 N.M. 429, 99 P.3d 1164.

ARTICLE 3A
Witness Immunity

31-3A-1. Recompiled.

ANNOTATIONS



Recompilations. — Section 31-3A-1 NMSA 1978 was recompiled as 31-6-15 NMSA
1978 by direction of the compilation commission.

ARTICLE 4
Extradition

31-4-1. Definitions.

Where appearing in this act [31-4-1 to 31-4-30 NMSA 1978], the term "governor"
includes any person performing the functions of governor by authority of the law of this
state. The term "executive authority" includes the governor, and any person performing
the functions of governor in a state other than this state. The term "state", referring to a
state other than this state, includes any other state or territory, organized or
unorganized, of the United States of America. The term "prosecuting attorney" includes
the various district attorneys of this state and their duly appointed, qualified and acting
assistants, the attorney general and his duly appointed, qualified and acting assistants.

History: Laws 1937, ch. 65, 8 1; 1941 Comp., § 42-1901; 1953 Comp., § 41-19-1.
ANNOTATIONS

Uniform Criminal Extradition Act is constitutional. Ex parte Dalton, 56 N.M. 407,
244 P.2d 790 (1952).

Extradition not required. — The state was not required to extradite defendant from
Arizona so as to prevent his classification as a fugitive under 31-21-15 NMSA 1978 and
the consequent revocation of probation. State v. McDonald, 113 N.M. 305, 825 P.2d
238 (Ct. App. 1991), cert. denied, 113 N.M. 44, 822 P.2d 1127 (1992).

Law reviews. — For comment, "Tribal Control of Extradition from Reservations," see 10
Nat. Resources J. 626 (1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 8 1 et seq.

Right to delay of one arrested on extradition warrant to enable him to present evidence
that he is not subject to extradition, 11 A.L.R. 1410.

Meaning of word "similar" in statute as to evidence in extradition proceeding, 17 A.L.R.
102.

Right to try one for an offense other than that named in extradition proceedings, 21
A.L.R. 1405.

One charged with desertion or failure to support wife or child as fugitive from justice,
subject to extradition, 32 A.L.R. 1167, 54 A.L.R. 281.



Right to prove alibi or absence from demanding state, 51 A.L.R. 797, 61 A.L.R. 715.
Extradition of juveniles, 73 A.L.R.3d 700.

Application of doctrine of specialty to federal criminal prosecution of accused extradited
from foreign country, 112 A.L.R. Fed. 473.

Test of "dual criminality” where extradition to or from foreign nation is sought, 132
A.L.R. Fed. 525.

35 C.J.S. Extradition § 2 et seq.
31-4-2. Fugitives from justice; duty of governor.

Subject to the provisions of this act [31-4-1 to 31-4-30 NMSA 1978], the provisions
of the constitution of the United States controlling and any and all acts of congress
enacted in pursuance thereof, it is the duty of the governor of this state to have arrested
and delivered up to the executive authority of any other state of the United States any
person charged in that state with treason, felony or other crime, who has fled from
justice and is found in this state.

History: Laws 1937, ch. 65, § 2; 1941 Comp., § 42-1902; 1953 Comp., § 41-19-2.
ANNOTATIONS

Expenses incurred for jailing fugitive. — County had no right to sue a state to
recover expenses for detaining and extraditing a fugitive. It was the governor of the
state of New Mexico who empowered Colfax county through the aegis of his extradition
warrant. Without that warrant, the county and its officers were powerless to assert
jurisdiction over the fugitive and make the fugitive answerable to the New Hampshire
charges. In actuality, Colfax county acted as an agent of the governor of New Mexico,
and any powers the county exercised flowed directly from the New Mexico executive.
Colfax Cnty. Bd. of Cnty. Comm'rs v. State of N.H., 16 F.3d 1107 (10th Cir. 1994)

Purpose of extradition clause of federal constitution, U.S. Const., art. IV, 8§ 2, is to
preclude any state from becoming a sanctuary for fugitives from the justice of another
state and thus "balkanize" the administration of criminal justice among the several
states. Bazaldua v. Hanrahan, 92 N.M. 596, 592 P.2d 512 (1979).

The intent of the extradition clause to the United States constitution is to enable each
state to bring offenders to trial as swiftly as possible in the state where the alleged
offense occurred. The purpose of the clause is to prevent any state from becoming a
sanctuary for fugitives from justice of another state. State ex rel. Schiff v. Brennan, 99
N.M. 641, 662 P.2d 642 (1983).



Governor's grant of extradition prima facie evidence that constitutional and statutory
requirements have been met. Thereafter, the burden shifts to the accused to prove
beyond a reasonable doubt in the asylum state that he is not a fugitive from the
demanding state. Bazaldua v. Hanrahan, 92 N.M. 596, 592 P.2d 512 (1979).

Courts of asylum state bound by demanding state's judicial determination. —
Under U.S. Const., art. 1V, 8 2, the courts of the asylum state are bound to accept the
demanding state's judicial determination of probable cause for arrest since the
proceedings of the demanding state are clothed with the traditional presumption of
regularity. Bazaldua v. Hanrahan, 92 N.M. 596, 592 P.2d 512 (1979).

Court may not discharge accused arrested under governor's warrant where there
is merely contradictory evidence on the subject of his presence in or absence from the
demanding state at the time of the alleged crime, as habeas corpus is not the proper
proceeding to try the question of alibi or any question as to the guilt or innocence of the
accused. Bazaldua v. Hanrahan, 92 N.M. 596, 592 P.2d 512 (1979).

However, no further judicial inquiries, once governor acts on extradition. — Once
the governor of an asylum state has acted on a requisition for extradition based on the
demanding state's judicial determination that probable cause existed, no further judicial
inquiry may be had on that issue in the asylum state. Bazaldua v. Hanrahan, 92 N.M.
596, 592 P.2d 512 (1979).

Review of requisition for extradition. — Once a governor has granted extradition, a
court in the asylum state considering release on habeas corpus can do no more than
decide: (1) whether the extradition documents on their face are in order; (2) whether the
petitioner has been charged with a crime in the demanding state; (3) whether the
petitioner is the person named in the request for extradition; and (4) whether the
petitioner is a fugitive. Bazaldua v. Hanrahan, 92 N.M. 596, 592 P.2d 512 (1979).

Extradition of juveniles. 1973 Op. Att'y Gen. No. 73-14 (rendered under prior law, now
see Section 32A-10-1 NMSA 1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 88 22 to 26,
30, 95.

One charged with desertion or failure to support wife or child as fugitive from justice,
subject to extradition, 32 A.L.R. 1167, 54 A.L.R. 281.

Extradition of fugitive in custody under charge in asylum state, 42 A.L.R. 585.

One who left demanding state by official permission as a fugitive from justice for
purposes of extradition, 67 A.L.R. 1480.

Extradition of escaped or paroled convict, or one at liberty on bail, 78 A.L.R. 419.



Once removed from demanding state or country as a fugitive from justice within
contemplation of extradition laws, 85 A.L.R. 118.

One not in demanding state at time of offense, but who afterward entered and left state,
as fugitive from justice within extradition law, 91 A.L.R. 1262.

35 C.J.S. Extradition § 7 et seq.
31-4-3. Form of demand.

No demand for the extradition of a person charged with crime in another state shall
be recognized by the governor unless in writing, alleging, except in cases arising under
Section 6 [31-4-6 NMSA 1978], that the accused was present in the demanding state at
the time of the commission of the alleged crime, and that thereafter he fled from the
state, and accompanied by a copy of an indictment found or by information supported
by affidavit in the state having jurisdiction of the crime, or by a copy of an affidavit made
before a magistrate there, together with a copy of any warrant which was issued
thereupon; or by a copy of a judgment of conviction or of a sentence imposed in
execution thereof, together with a statement by the executive authority of the
demanding state that the person claimed has escaped from confinement or has broken
the terms of his bail, probation or parole. The indictment, information or affidavit made
before the magistrate must substantially charge the person demanded with having
committed a crime under the law of that state; and the cpoy [copy] of indictment,
information, affidavit, judgment of conviction or sentence must be authenticated by the
executive authority making the demand.

History: Laws 1937, ch. 65, 8§ 3; 1941 Comp., § 42-1903; 1953 Comp., § 41-19-3.
ANNOTATIONS

District court not authorized to review issues beyond scope of demanding
documents. — Language in this section requiring the indictment, information or
affidavit to "substantially charge the person demanded with having committed a crime"
does not authorize the district court to go beyond the charging documents and review
issues that should be litigated in the state demanding extradition. Hopper v. State ex rel.
Schiff, 101 N.M. 71, 678 P.2d 699 (1984).

Error held harmless where documentation eventually provided. — In a proceeding
for a writ of habeas corpus challenging the petitioner's extradition to Ohio, there was no
harm in the fact that the parties may have been served with incomplete documentation
since the missing documents were eventually provided. Reed v. State ex rel. Ortiz,
1997-NMSC-055, 124 N.M. 129, 947 P.2d 86, rev'd on other grounds, 524 U.S. 151,
118 S. Ct. 1860, 141 L. Ed. 2d 131 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 88 67 to 89.



Extradition of one who violates parole, 78 A.L.R. 419.

Recitals in rendition warrant as to copy of indictment or affidavit, sufficiency of, 89
A.L.R. 595.

Allegation or proof of presence of accused in demanding state at time of commission of
alleged crime or that accused is a fugitive, sufficiency of statements in demanding
papers as to, 135 A.L.R. 973.

Statute authorizing extradition of one who commits an act within the state or a third
state resulting in a crime in the demanding state, constitutionality, construction and
application of, 151 A.L.R. 239.

Modern status of rule relating to jurisdiction of state court to try criminal defendant
brought within jurisdiction illegal or as result of fraud or mistake, 25 A.L.R.4th 157.

35 C.J.S. Extradition § 16 et seq.

31-4-4. Governor may investigate case.

When a demand shall be made upon the governor of this state by the executive
authority of another state for the surrender of a person so charged with crime, the
governor may call upon the attorney general or any prosecuting officer in this state to
investigate or assist in investigating the demand, and to report to him the situation and
circumstances of the person so demanded, and whether he ought to be surrendered.

History: Laws 1937, ch. 65, § 4; 1941 Comp., § 42-1904; 1953 Comp., § 41-19-4.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition § 96.

Mission or motive of defendant in going to asylum state as affecting right to extradite
him, 13 A.L.R. 415.

Bar of limitations as proper subject of investigation in extradition proceedings, 77 A.L.R.
902.

Determination in extradition proceedings, or on habeas corpus in such proceedings,
whether a crime is charged, 81 A.L.R. 552, 40 A.L.R.2d 1151.

Motive or ulterior purpose of officials demanding or granting extradition as proper
subject of inquiry, 94 A.L.R. 1493.

Sanity or insanity or pendency of lunacy proceedings as matters for consideration in
extradition proceedings, 114 A.L.R. 693.



35 C.J.S. Extradition 88 30 to 33.

31-4-5. Extradition of persons imprisoned or awaiting trial in
another state or who have left the demanding state under
compulsion.

When it is desired to have returned to this state a person charged in this state with a
crime, and such person is imprisoned or is held under criminal proceedings then
pending against him in another state, the governor of this state may agree with the
executive authority of such other state for the extradition of such person before the
conclusion of such proceedings or his term of sentence in such other state, upon
condition that such person be returned to such other state at the expense of this state
as soon as the prosecution in this state is terminated.

The governor of this state may also surrender on demand of the executive authority
of any other state any person in this state who is charged in the manner provided in
Section 23 [31-4-25 NMSA 1978] of this act with having violated the laws of the state
whose executive authority is making the demand, even though such person left the
demanding state involuntarily.

History: Laws 1937, ch. 65, 8 5; 1941 Comp., § 42-1905; 1953 Comp., § 41-19-5.
ANNOTATIONS

Cross references. — For surrendering to another state a person detained in this state
under prosecution or conviction in this state, see 31-4-19 NMSA 1978.

Asylum state has no discretion. — Where New Mexico courts held that respondent
was not a fugitive from justice, but a refugee from injustice because respondent fled
Ohio because of fear that respondent’s parole would be revoked without due process
and that respondent would be returned to prison where respondent faced the threat of
bodily injury, the New Mexico courts went beyond the permissible inquiry in an
extradition case and permitted litigation of issues not open in the asylum state. The
extradition clause of the United States constitution is mandatory and affords no
discretion to the executive officers of the courts of the asylum state. N.M. ex rel. Ortiz v.
Reed, 118 S.Ct. 1860, 524 U.S. 151, 141 L. Ed. 2d 131 (1998), rev'g Reed v. State ex.
rel. Ortiz 124 N.M. 129, 947 P.2d 86 (1997).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition § 152.
Extradition of fugitive in custody under charge in asylum state, 42 A.L.R. 585.

Extradition, as a fugitive from justice, of one who left the demanding state by official
permission, 67 A.L.R. 1480.

Determination whether crime is charged, 40 A.L.R.2d 1151.



35 C.J.S. Extradition 8§ 15.

Law Reviews. — For Article, "Developing a State Constitutional Law Strategy in New
Mexico Criminal Prosecutions,” see 39 N.M.L. Rev. 407 (2009).

31-4-6. Extradition of persons not present in demanding state at
time of commission of crime.

The governor of this state may also surrender, on demand of the executive authority
of any other state, any person in this state charged in such other state in the manner
provided in Section 3 [31-4-3 NMSA 1978] with committing an act in this state, or in a
third state, intentionally resulting in a crime in the state whose executive authority is
making the demand, and the provisions of this act [31-4-1 to 31-4-30 NMSA 1978] not
otherwise inconsistent, shall apply to such cases, even though the accused was not in
that state at the time of the commission of the crime, and has not fled therefrom.

History: Laws 1937, ch. 65, 8 6; 1941 Comp., § 42-1906; 1953 Comp., § 41-19-6.
ANNOTATIONS

Proper request by demanding state must be honored. — Extradition demanded by
another state for the crime of non-support, properly requested under this section, should
be honored by New Mexico if the demanding state has a law making it a crime to fail to
support a wife or child when the accused is outside the demanding state at the time of
failure to support occurs. 1953-54 Op. Att'y Gen. No. 53-5713.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 8§ 28, 29.

One not in demanding state at time of offense, but who afterward entered and left state,
as fugitive from justice within extradition law, 91 A.L.R. 1262.

Constitutionality, construction and application of statute authorizing extradition of one
who commits an act within the state or a third state resulting in a crime in the
demanding state, 151 A.L.R. 239.

35 C.J.S. Extradition § 11.
31-4-7. Issue of governor's warrant of arrest; its recitals.

If the governor decides that the demand should be complied with, he shall sign a
warrant of arrest, which shall be sealed with the state seal, and be directed to any
peace officer or other person whom he may think fit to entrust with the execution
thereof. The warrant must substantially recite the facts necessary to the validity of its
issuance.

History: Laws 1937, ch. 65, 8 7; 1941 Comp., § 42-1907; 1953 Comp., § 41-19-7.



ANNOTATIONS

Prisoner is not entitled to bail after governor's extradition warrant has been
served. State ex rel. Schiff v. Brennan, 99 N.M. 641, 662 P.2d 642 (1983).

Enumeration of rights not required. — A warrant issued in accordance with this
section is not required to enumerate the rights contained in Section 31-4-10 NMSA
1978. Johnson v. Shuler, 2001-NMSC-009, 130 N.M. 144, 20 P.3d 126.

County cannot recover expenses incurred for jailing fugitive. — Where a fugitive
from New Hampshire was detained in the Colfax County jail while awaiting extradition to
New Hampshire; the governors of New Mexico and New Hampshire played the
exclusive roles in the extradition process such that neither New Hampshire nor its
governor made any demand on Colfax County or directed Colfax County to act on their
behalf; the extradition warrant issued by the governor of New Mexico granted Colfax
County jurisdiction to hold the fugitive and Colfax County acted as the New Mexico
governor’s agent in the extradition process; and New Hampshire had no contact with
Colfax County, Colfax County was barred from demanding payment of state expenses
incurred for jailing the fugitive. Colfax Cnty. Bd. of Cnty. Comm'r v. State of N.H., 16
F.3d 1107 (10th Cir. 1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition § 117 to
1109.

Sufficiency of recitals in rendition warrant in extradition as regards copy of indictment or
affidavit, 89 A.L.R. 595.

35 C.J.S. Extradition 88 35, 36.

31-4-8. Manner and place of execution.

Such warrant shall authorize the peace officer or other person to whom directed to
arrest the accused at any time and any place where he may be found within the state
and to command the aid of all peace officers or other persons in the execution of the
warrant, and to deliver the accused, subject to the provisions of this act [31-4-1 to 31-4-
30 NMSA 1978], to the duly authorized agent of the demanding state.

History: Laws 1937, ch. 65, 8§ 8; 1941 Comp., § 42-1908; 1953 Comp., § 41-19-8.

31-4-9. Authority of arresting officer.

Every such peace officer or other person empowered to make the arrest shall have
the same authority, in arresting the accused, to command assistance therein, as peace
officers have by law in the execution of any criminal process directed to them, with like
penalties against those who refuse their assistance.



History: Laws 1937, ch. 65, 8 9; 1941 Comp., § 42-1909; 1953 Comp., § 41-19-9.

31-4-10. Rights of accused person; application for writ of habeas
corpus.

No person arrested upon such warrant shall be delivered over to the agent whom
the executive authority demanding him shall have appointed to receive him unless he
shall first be taken forthwith before a judge of a court of record in this state, who shall
inform him of the demand made for his surrender and of the crime with which he is
charged, and that he has the right to demand and procure legal counsel; and if the
prisoner or his counsel shall state that he or they desire to test the legality of his arrest,
the judge of such court of record shall fix a reasonable time to be allowed him within
which to apply for a writ of habeas corpus. When such writ is applied for, notice thereof,
and of the time and place of hearing thereon, shall be given to the prosecuting officer of
the county in which the arrest is made and in which the accused is in custody, and to
the said agent of the demanding state.

History: Laws 1937, ch. 65, 8 10; 1941 Comp., § 42-1910; 1953 Comp., § 41-19-10.
ANNOTATIONS
Cross references. — For habeas corpus, see 44-1-1 to 44-1-37 NMSA 1978.

Violations of the extradition act. — The New Mexico constitution does not provide
greater due process rights than the federal constitution for violations of the state
extradition act and the metropolitan court was not deprived of personal jurisdiction over
a defendant because of his illegal extradition. State v. Nysus, 2001-NMCA-023, 130
N.M. 431, 25 P.3d 270, cert.denied, 130 N.M. 254, 23 P3d 929.

Jurisdiction occurs upon arrest on out-of-state charges. — Under this section, the
district court does not obtain jurisdiction over the person until after an arrest on the out-
of-state charge has been made, so, where there was never an arrest, and the defendant
has not suffered any damage, subsequent statutory proceedings for extradition are not
precluded by a court's earlier actions without jurisdiction. State v. Nicolini, 91 N.M. 484,
576 P.2d 290 (1978).

Application for writ. — If a fugitive desires to test the legality of his arrest, the judge of
the court of record determines a reasonable time within which he is to apply for the writ
of habeas corpus. This provision of the extradition act helps assure that a fugitive will
not remain incarcerated in the asylum state for an unduly long period of time after arrest
under a governor's warrant. 1974 Op. Att'y Gen. No. 74-38.

Law reviews. — For article, "Habeas Corpus in New Mexico," see 11 N.M.L. Rev. 291
(1981).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 88 123 to
143.

Right to appeal from order releasing one in extradition proceedings, 5 A.L.R. 1156.

Right of one arrested on extradition warrant to delay to enable him to present evidence
that he is not subject to extradition, 11 A.L.R. 1410.

Motive or mission of defendant in going to asylum state as affecting right to extradite
him, 13 A.L.R. 415.

Right to try one for offense other than that named in extradition proceedings, 21 A.L.R.
1405.

Right to prove absence from demanding state or alibi on habeas corpus in extradition
proceedings, 51 A.L.R. 797, 61 A.L.R. 715.

Bar of limitations as proper subject of investigation in extradition proceedings or in
habeas corpus proceedings for release of one sought to be extradited, 77 A.L.R. 902.

Determination in extradition proceedings, or on habeas corpus in such proceedings,
whether a crime is charged, 81 A.L.R. 552, 40 A.L.R.2d 1151.

Bond to indemnify public against expense of extradition or other criminal proceedings in
event they are unsuccessful as contrary to public policy, 94 A.L.R. 355.

Motive or ulterior purpose of officials demanding or granting extradition as proper
subject of inquiry, 94 A.L.R. 1493.

Sanity or insanity or pendency of lunacy proceedings as matters for consideration in
extradition proceedings, 114 A.L.R. 693.

Discharge on habeas corpus of one held in extradition proceedings as precluding
subsequent extradition proceedings, 33 A.L.R.3d 1443.

35 C.J.S. Extradition § 34.

31-4-11. Penalty for noncompliance with preceding section.

Any officer who shall deliver to the agent for extradition of the demanding state a
person in his custody under the governor's warrant, in willful disobedience to the last
section [31-4-10 NMSA 1978], shall be guilty of a misdemeanor and, on conviction, shall
be fined (not more than $1,000.00 or be imprisoned not more than six months, or both).

History: Laws 1937, ch. 65, § 11; 1941 Comp., § 42-1911; 1953 Comp., § 41-19-11.



ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — Necessity that demanding state show
probable cause to arrest fugitive in extradition proceedings, 90 A.L.R.3d 1074.

31-4-12. Confinement in jail when necessary.

The officer or persons executing the governor's warrant of arrest, or the agent of the
demanding state to whom the prisoner may have been delivered, may, when necessary,
confine the prisoner in the jail of any county or city through which he may pass; and the
keeper of such jail must receive and safely keep the prisoner until the officer or person
having charge of him is ready to proceed on his route, such officer or person being
chargeable with the expense of keeping.

The officer or agent of a demanding state to whom a prisoner may have been
delivered following extradition proceedings in another state, or to whom a prisoner may
have been delivered after waiving extradition in such other state, and who is passing
through this state with such a prisoner for the purpose of immediately returning such
prisoner to the demanding state may, when necessary, confine the prisoner in the jail of
any county or city through which he may pass; and the keeper of such jail must receive
and safely keep the prisoner until the officer or agent having charge of him is ready to
proceed on his route, such officer or agent, however, being chargeable with the
expense of keeping; provided, however, that such officer or agent shall produce and
show to the keeper of such jail satisfactory written evidence of the fact that he is actually
transporting such prisoner to the demanding state after a requisition by the executive
authority of such demanding state. Such prisoner shall not be entitled to demand a new
requisition while in this state.

History: Laws 1937, ch. 65, 8 12; 1941 Comp., 8§ 42-1912; 1953 Comp., § 41-19-12.
ANNOTATIONS

Identification of officer required before he can accept prisoners. — Under the

provisions of the Uniform Criminal Extradition Act, 31-4-1 to 31-4-30 NMSA 1978, there

is no requirement that guards, as such, be designated by name. It is certain, however,

that the sheriff or other designated officer who represents the executive authority of the

requisitioning state and is the agent of that state for receipt of prisoners, has to be

named and duly accredited as the demanding state's agent before prisoners will be

delivered to him. 1961-62 Op. Att'y Gen. No. 61-9.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 8 58 to 62.

35 C.J.S. Extradition § 67.

31-4-13. Arrest prior to requisition.



Whenever any person within this state shall be charged on the oath of any credible
person before any judge or magistrate of this state with the commission of any crime in
any other state and, except in cases arising under Section 6 [31-4-6 NMSA 1978] with
having fled from justice, or with having been convicted of a crime in that state and
having escaped from confinement, or having broken the terms of his bail, probation or
parole, or whenever complaint shall have been made before any judge or magistrate in
this state setting forth on the affidavit of any credible person in another state that a
crime has been committed in such other state and that the accused has been charged
in such state with the commission of the crime, and, except in cases arising under
Section 6, has fled from justice, or with having been convicted of a crime in that state
and having escaped from confinement, or having broken the terms of his bail, probation
or parole, and is believed to be in this state, the judge or magistrate shall issue a
warrant directed to any peace officer commanding him to apprehend the person named
therein, wherever he may be found in this state, and to bring him before the same or
any other judge, magistrate or court who or which may be available in or convenient of
access to the place where the arrest may be made, to answer the charge or complaint
and affidavit, and a certified copy of the sworn charge or complaint and affidavit upon
which the warrant is issued shall be attached to the warrant.

History: Laws 1937, ch. 65, 8 13; 1941 Comp., § 42-1913; 1953 Comp., § 41-19-13.
ANNOTATIONS

Prisoner is not entitled to bail after governor's extradition warrant has been
served. State ex rel. Schiff v. Brennan, 99 N.M. 641, 662 P.2d 642 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 8§ 58 to 62.

35 C.J.S. Extradition § 67.

31-4-14. Arrest without a warrant.

The arrest of a person may be lawfully made also by any peace officer or a private
person without a warrant upon reasonable information that the accused stands charged
in the courts of a state with a crime punishable by death or imprisonment for a term
exceeding one year, but when so arrested the accused must be taken before a judge or
magistrate with all practicable speed and complaint must be made against him under
oath setting forth the ground for the arrest as in the preceding section [31-4-13 NMSA
1978]; and thereafter his answer shall be heard as if he had been arrested on a warrant.

History: Laws 1937, ch. 65, § 14; 1941 Comp., § 42-1914; 1953 Comp., § 41-19-14.
ANNOTATIONS

Bondsman arresting third party. — Neither the common-law nor statutory authority of
a bondsman to make a warrantless arrest of his principal absolves a bondsman of



criminal responsibility ensuing from the armed, unauthorized, and forcible entry into the
residence of a third party. State v. Lopez, 105 N.M. 538, 734 P.2d 778 (Ct. App. 1986),

cert. quashed, 105 N.M. 521, 734 P.2d 761, and cert. denied, 479 U.S. 1092, 107 S. Ct.
1305, 94 L. Ed. 2d 160 (1987).

A foreign bondsman must comply with this article in seeking the rearrest of his principal.
State v. Lopez, 105 N.M. 538, 734 P.2d 778 (Ct. App. 1986), cert. quashed, 105 N.M.
521, 734 P.2d 761, and cert. denied, 479 U.S. 1092, 107 S. Ct. 1305, 94 L. Ed. 2d 160
(1987); Lopez v. McCotter, 875 F.2d 273 (10th Cir.), cert. denied, 493 U.S. 996, 110 S.
Ct. 549, 107 L. Ed. 2d 546 (1989).

Retroactive application of State v. Lopez. — The decision of the court of appeals in
State v. Lopez, 105 N.M. 538, 734 P.2d 778 (Ct. App. 1986), holding that a foreign
bondsman must comply with this article in seeking the rearrest of his principal was so
"unexpected" under preexisting law as to prevent its application retroactively. Lopez v.
McCotter, 875 F.2d 273 (10th Cir.), cert. denied, 493 U.S. 996, 110 S. Ct. 549, 107 L.
Ed. 2d 546 (1989).

31-4-15. Commitment to await requisition; bail.

If from the examination before the judge or magistrate it appears that the person
held is the person charged with having committed the crime alleged and, except in
cases arising under Section 6 [31-4-6 NMSA 1978], that he has fled from justice, the
judge or magistrate must, by a warrant reciting the accusation, commit him to the county
jail for such a time not exceeding thirty days and specified in the warrant, as will enable
the arrest of the accused to be made under a warrant of the governor on a requisition of
the executive authority of the state having jurisdiction of the offense, unless the accused
give bail as provided in the next section [31-4-16 NMSA 1978], or until he shall be
legally discharged.

History: Laws 1937, ch. 65, 8 15; 1941 Comp., § 42-1915; 1953 Comp., § 41-19-15.
ANNOTATIONS

Constitutional basis for extradition not contingent upon right to speedy trial. —
United States Const., art. IV, § 2, the basis for extradition, by its terms, is not made
contingent upon a sixth amendment right to a speedy trial. State v. Sandoval, 95 N.M.
254, 620 P.2d 1279 (1980).

Concepts of res judicata, double jeopardy and estoppel do not apply to extradition
proceedings and are not within the purview of inquiry in an extradition proceeding. State
v. Sandoval, 95 N.M. 254, 620 P.2d 1279 (1980).

No bail for parole violators under interstate compact. — The extradition statutes,
this section and Section 31-4-16 NMSA 1978, provide for bail in certain instances.
These provisions for bail, however, would not apply in the case where the parole board



is investigating a parolee being held in jail for parole violation under the terms of the
interstate compact. 1957-58 Op. Att'y Gen. No. 57-33.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition § 58 to 62.

35 C.J.S. Extradition § 67.

31-4-16. Bail;: in what cases: conditions of bond.

Unless the offense with which the prisoner is charged is shown to be an offense
punishable by death or life imprisonment under the laws of the state in which it was
committed, a judge or magistrate in this state may admit the person arrested to bail by
bond, with sufficient sureties, and in such sum as he deems proper, conditioned for his
appearance before him at a time specified in such bond, and for his surrender, to be
arrested upon the warrant of the governor of this state.

History: Laws 1937, ch. 65, 8 16; 1941 Comp., § 42-1916; 1953 Comp., § 41-19-16.
ANNOTATIONS

Prisoner is not entitled to bail after governor's extradition warrant has been
served. State ex rel. Schiff v. Brennan, 99 N.M. 641, 662 P.2d 642 (1983).

No bail for parole violators under interstate compact. — The extradition statutes,
this section and Section 31-4-15 NMSA 1978, provide for bail in certain instances.
These provisions for bail, however, would not apply in the case where the parole board
is investigating a parolee being held in jail for parole violation under the terms of the
interstate compact. 1957-58 Op. Att'y Gen. No. 57-33.

But otherwise for parolees not under compact. — It may be that an out-of-state
parolee not under the parole board's supervision under the terms of the interstate
compact may be entitled to bail under the extradition provisions. 1957-58 Op. Att'y Gen.
No. 57-33.

When right to bail governed by laws of sister state. — New Mexico Const., art. Il, §
13, affords the right to bail to all persons charged with or convicted of crime under the
laws of the state of New Mexico. A fugitive from justice is charged with or convicted of
crime under the laws of a sister state; therefore, it is the constitution and laws of that
state which should dictate whether the right to bail exists and in what form. 1974 Op.
Att'y Gen. No. 74-38.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition § 63, 66,
121.

Bond to indemnify public against expense of extradition or other criminal proceedings in
event they are unsuccessful as contrary to public policy, 94 A.L.R. 355.



Right of extraditee to bail after issuance of governor's warrant and pending final
disposition of habeas corpus claim, 13 A.L.R.5th 118.

35 C.J.S. Extradition § 18.

31-4-17. Extension of time of commitment, adjournment.

If the accused is not arrested under warrant of the governor by the expiration of the
time specified in the warrant or bond, a judge or magistrate may discharge him or may
recommit him for a further period not to exceed sixty days, or a judge or magistrate
judge may again take bail for his appearance and surrender, as provided in Section 16
[31-4-16 NMSA 1978], but within a period not to exceed sixty days after the date of such
new bond.

History: Laws 1937, ch. 65, § 17; 1941 Comp., § 42-1917; 1953 Comp., § 41-19-17.
ANNOTATIONS

Constitutional basis for extradition not contingent upon right to speedy trial. —
United States Const., art. IV, 8§ 2, the basis for extradition, by its terms, is not made
contingent upon a sixth amendment right to a speedy trial. State v. Sandoval, 95 N.M.
254, 620 P.2d 1279 (1980).

Concepts of res judicata, double jeopardy and estoppel do not apply to extradition
proceedings and are not within the purview of inquiry in an extradition proceeding. State
v. Sandoval, 95 N.M. 254, 620 P.2d 1279 (1980).

31-4-18. Forfeiture of balil.

If the prisoner is admitted to bail, and fails to appear and surrender himself
according to the conditions of his bond, the judge, or magistrate, by proper order, shall
declare the bond forfeited and order his immediate arrest without warrant if he be within
this state. Recovery may be had on such bond in the name of the state as in the case of
other bonds given by the accused in criminal proceedings within this state.

History: Laws 1937, ch. 65, § 18; 1941 Comp., § 42-1918; 1953 Comp., § 41-19-18.

31-4-19. Persons under criminal prosecution in this state at time of
requisition.

If a criminal prosecution has been instituted against such person under the laws of
this state and is still pending, the governor, in his discretion, either may surrender him
on demand of the executive authority of another state or hold him until he has been tried
and discharged or convicted and punished in this state.



History: Laws 1937, ch. 65, § 19; 1941 Comp., 8§ 42-1919; 1953 Comp., § 41-19-109.
ANNOTATIONS

Cross references. — For obtaining a person detained in another state, under
prosecution or conviction, see 31-4-5 NMSA 1978.

For nonwaiver by New Mexico, see 31-4-23 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 C.J.S. Extradition § 15.

31-4-20. Guilt or innocence of accused, when inquired into.

The guilt or innocence of the accused as to the crime of which he is charged may
not be inquired into by the governor or in any proceeding after the demand for
extradition accompanied by a charge of crime in legal form as above provided shall
have been presented to the governor, except as it may be involved in identifying the
person held as the person charged with the crime.

History: Laws 1937, ch. 65, § 20; 1941 Comp., § 42-1920; 1953 Comp., § 41-19-20.
ANNOTATIONS

Defendant's guilt or innocence reserved for courts of demanding state. —
Questions relating to the guilt or innocence of the defendant for the crime charged in the
demanding state, logically, are reserved for the courts of the demanding state and may
not be inquired into by the courts of the asylum state except for the identity of the
person held as being the person charged with the crime. State v. Sandoval, 95 N.M.
254, 620 P.2d 1279 (1980).

Asylum state may not adjudicate defendant's right to speedy trial. — An asylum
state, in extradition proceedings, is without authority to adjudicate the defendant's right
to a speedy trial in the demanding state upon charges lodged against him there. State v.
Sandoval, 95 N.M. 254, 620 P.2d 1279 (1980).

Concepts of res judicata, double jeopardy and estoppel do not apply to extradition
proceedings and are not within the purview of inquiry in an extradition proceeding. State
v. Sandoval, 95 N.M. 254, 620 P.2d 1279 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 88 127 to
143.

Necessity and sufficiency of identification of accused as the person charged, to warrant
extradition, 93 A.L.R.2d 912.



Necessity that demanding state show probable cause to arrest fugitive in extradition
proceedings, 90 A.L.R.3d 1074.

Modern status of rule relating to jurisidictional of state court to try criminal defendant
brought within jurisdiction illegally or as result of fraud or mistake, 25 A.L.R.4th 157.

35 C.J.S. Extradition § 29.

31-4-21. Governor may recall warrant or issue alias.

The governor may recall his warrant of arrest or may issue another warrant
whenever he deems proper.

History: Laws 1937, ch. 65, § 21; 1941 Comp., § 42-1921; 1953 Comp., § 41-19-21.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition § 122.

31-4-22. Written waiver of extradition proceedings.

Any person arrested in this state charged with having committed any crime in
another state or alleged to have escaped from confinement or broken the terms of his
bail, probation or parole may waive the issuance and service of the warrant provided for
in Sections 31-4-7 and 31-4-8 NMSA 1978 and all other procedure incidental to
extradition proceedings by executing or subscribing in the presence of a magistrate or a
judge of a magistrate court or of any court of record within this state a writing which
states that he consents to return to the demanding state; provided, however, that before
such waiver shall be executed or subscribed by such person it shall be the duty of such
judge to inform such person of his rights to the issuance and service of a warrant of
extradition and to obtain a writ of habeas corpus as provided for in Section 31-4-10
NMSA 1978.

If and when such consent has been duly executed it shall forthwith be forwarded to
the office of the governor of this state and filed therein. The judge shall direct the officer
having such person in custody to deliver forthwith such person to the duly accredited
agent or agents of the demanding state, and shall deliver or cause to be delivered to
such agent or agents a copy of such consent; provided, however, that nothing in this
section shall be deemed to limit the rights of the accused person to return voluntarily
and without formality to the demanding state, nor shall this waiver procedure be
deemed to be an exclusive procedure or to limit the powers, rights or duties of the
officers of the demanding state or of this state.

History: Laws 1937, ch. 65, § 25a; 1941 Comp., § 42-1922; 1953 Comp., § 41-19-22;
1981, ch. 258, § 1.



ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 8§ 54, 55,
57.

31-4-23. Nonwaiver by this state.

Nothing in this act [31-4-1 to 31-4-30 NMSA 1978] contained shall be deemed to
constitute a waiver by this state of its right, power or privilege to try such demanded
person for crime committed within this state, or of its right, power or privilege to regain
custody of such person by extradition proceedings or otherwise for the purpose of trial,
sentence or punishment for any crime committed within this state, nor shall any
proceedings had under this act which result in, or fail to result in, extradition be deemed
a waiver by this state of any of its rights, privileges or jurisdiction in any way
whatsoever.

History: Laws 1937, ch. 65, § 25b; 1941 Comp., § 42-1923; 1953 Comp., § 41-19-23.
ANNOTATIONS

Cross references. — For criminal prosecution pending in this state, see 31-4-19 NMSA
1978.

Prosecution continues upon defendant's return. — Jurisdiction to prosecute on
forgery charge was not waived when defendant, prior to trial for the charge, was
extradited under this section and subsequently returned to the state. State v.
Blankenship, 79 N.M. 178, 441 P.2d 218 (Ct. App. 1968).

31-4-24. Fugitives from this state; duty of governors.

Whenever the governor of this state shall demand a person charged with crime or
with escaping from confinement or breaking the terms of his bail, probation or parole in
this state, from the executive authority of any other state, or from the chief justice or an
associate justice of the supreme court of the District of Columbia authorized to receive
such demand under the laws of the United States, he shall issue a warrant under the
seal of this state, to some agent, commanding him to receive the person so charged if
delivered to him and convey him to the proper officer of the county in this state in which
the offense was committed.

History: Laws 1937, ch. 65, § 22; 1941 Comp., § 42-1924; 1953 Comp., § 41-19-24.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition 88 95 to
103, 114 to 122.



35 C.J.S. Extradition 88 35, 36.

31-4-25. Application for issuance of requisition; by whom made;
contents.

A. When the return to this state of a person charged with crime in this state is
required, the prosecuting attorney shall present to the governor his written application
for a requisition for the return of the person charged, in which application shall be stated
the name of the person so charged, the crime charged against him, the approximate
time, place and circumstances of its commission, the state in which he is believed to be,
including the location of the accused therein, at the time the application is made and
certifying that, in the opinion of the said prosecuting attorney, the ends of justice require
the arrest and return of the accused to this state for trial and that the proceeding is not
instituted to enforce a private claim.

B. When the return to this state is required of a person who has been convicted of a
crime in this state and has escaped from confinement or broken the terms of his bail,
probation or parole, the prosecuting attorney of the county in which the offense was
committed, the parole board, or the warden of the institution or sheriff of the county,
from which escape was made, shall present to the governor a written application for a
requisition for the return of such person, in which application shall be stated the name of
the person, the crime of which he was convicted, the circumstances of his escape from
confinement or of the breach of the terms of his bail, probation or parole, the state in
which he is believed to be, including the location of the person therein at the time
application is made.

C. The application shall be verified by affidavit, shall be executed in duplicate and
shall be accompanied by two certified copies of the indictment returned, or information
and affidavit filed or of the complaint made to the judge of magistrate, stating the
offense with which the accused is charged, or of the judgment of conviction or of the
sentence. The prosecuting officer, parole board, warden or sheriff may also attach such
further affidavits and other documents in duplicate as he shall deem proper to be
submitted with such application. One copy of the application, with the action of the
governor indicated by endorsement thereon, and one of the certified copies of the
indictment, complaint, information and affidavits, or of the judgment of conviction or of
the sentence shall be filed in the office of the secretary of state to remain of record in
that office. The other copies of all papers shall be forwarded with the governor's
requisition.

History: Laws 1937, ch. 65, § 23; 1941 Comp., § 42-1925; 1953 Comp., § 41-19-25.
31-4-26. Costs and expenses.

When the punishment of the crime shall be the confinement of the criminal in the
penitentiary, the expenses shall be paid out of the state treasury, on the certificate of



the governor and warrant of the auditor; and in all other cases they shall be paid out of
the county treasury in the county wherein the crime is alleged to have been committed.

History: Laws 1937, ch. 65, § 24; 1941 Comp., § 42-1926; 1953 Comp., § 41-19-26.
ANNOTATIONS

Includes extradition of juveniles. — The costs of extraditing a juvenile from another

state who stands charged in New Mexico with the commission of a crime, are governed

by this section. 1973 Op. Att'y Gen. No. 73-14 (rendered under prior law, now see

Section 32A-10-1 NMSA 1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 C.J.S. Extradition § 20.

31-4-27. Immunity from service of process in certain civil actions.

A person brought into this state by, or after waiver of, extradition based on a criminal
charge shall not be subject to service of personal process in civil actions arising out of
the same facts as the criminal proceedings for which he is being or has been returned,
until he has been convicted in the criminal proceedings, or, if acquitted, until he has had
reasonable opportunity to return to the state from which he was extradited.

History: Laws 1937, ch. 65, § 25; 1941 Comp., § 42-1927; 1953 Comp., § 41-19-27;
Laws 1975, ch. 69, 8§ 1.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition § 159.

Immunity of nonresident defendant in criminal case from service of process, 20
A.L.R.2d 163.

31-4-28. No right of asylum; no immunity from other criminal
prosecutions while in this state.

After a person has been brought back to this state by, or after waiver of, extradition
proceedings, he may be tried in this state for other crimes which he may be charged
with having committed here as well as that specified in the requisition for his extradition.
History: Laws 1937, ch. 65, 8 26; 1941 Comp., 8 42-1928; 1953 Comp., § 41-19-28.

ANNOTATIONS

Due process clause of federal constitution is not violated by this section. 1953-54
Op. Att'y Gen. No. 53-5767.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A Am. Jur. 2d Extradition § 153, 157.

Right to try one for an offense other than that named in extradition proceedings, 21
A.L.R. 1405.

31-4-29. Interpretation.

The provisions of this act [31-4-1 to 31-4-30 NMSA 1978] shall be so interpreted and
construed as to effectuate its general purposes to make uniform the law of those states
which enact it.

History: Laws 1937, ch. 65, 8 27; 1941 Comp., § 42-1929; 1953 Comp., § 41-19-29.
31-4-30. Short title.

This act [31-4-1 to 31-4-30 NMSA 1978] may be cited as the Uniform Criminal
Extradition Act.

History: Laws 1937, ch. 65, § 30; 1941 Comp., § 42-1930; 1953 Comp., § 41-19-30.
31-4-31. Transfer under treaty; governor.

When a treaty is in effect between the United States and a foreign country providing
for the transfer of convicted criminal offenders who are citizens or nationals of foreign
countries to the foreign countries of which they are citizens or nationals, the governor is
authorized, subject to the terms of such treaty, to act on behalf of the state of New

Mexico and to consent to the transfer of the convicted criminal offender.

History: 1978 Comp., 8 31-4-31, enacted by Laws 1978, ch. 156, § 1.

ARTICLE 5
Interstate Compacts

31-5-1 to 31-5-3. Repealed.

ANNOTATIONS
Repeals. — Laws 2001, ch. 322, art XV, repealed 31-5-1 through 31-5-3 NMSA 1978,
as enacted by Laws 1937, ch. 10, 88 1 and 2, and Laws 1959, ch. 34, § 1, regarding

Uniform Act for Out-of-State Parolee Supervision, effective June 15, 2001. For
provisions of the former sections, see the 2000 NMSA 1978 on NMONESOURCE.COM.

31-5-4. [Western Interstate Corrections Compact; form.]



The Western Interstate Corrections Compact is enacted into law and entered into on
behalf of New Mexico with any and all other states legally joining therein in a form
substantially as follows:

WESTERN INTERSTATE CORRECTIONS COMPACT
Article | - Purpose and Policy
The party states, desiring by common action to improve their institutional facilities
and provide programs of sufficiently high quality for the confinement, treatment and
rehabilitation of various types of offenders, declare that it is the policy of each of the
party states to provide such facilities and programs on a basis of cooperation with one
another, thereby serving the best interests of such offenders and of society. The
purpose of this compact is to provide for the development and execution of such
programs of cooperation for the confinement, treatment and rehabilitation of offenders.
Article 1l - Definitions

As used in this compact, unless the context clearly requires otherwise:

A. "state" means a state of the United States, the territory of Hawaii, or, subject to
the limitation contained in Article VII, Guam.

B. "sending state" means a state party to this compact in which conviction was had.

C. "receiving state" means a state party to this compact to which an inmate is sent
for confinement other than a state in which conviction was had.

D. "inmate" means a male or female offender who is under sentence to or confined
in a prison or other correctional institution.

E. "institution" means any prison, reformatory or other correctional facility, including
but not limited to a facility for the mentally ill or mentally defective, in which inmates may
lawfully be confined.

Article 11l - Contracts

A. Each party state may make one or more contracts with any one or more of the
other party states for the confinement of inmates on behalf of a sending state in
institutions situated within receiving states. Any such contract shall provide for:

(2) its duration.

(2) payments to be made to the receiving state by the sending state for
inmate maintenance; extraordinary medical and dental expenses, and any participation



in or receipts by inmates of rehabilitative or correctional services, facilities, programs or
treatment not reasonably included as part of normal maintenance.

(3) participation in programs of inmate employment, if any; the disposition or
crediting of any payments received by inmates on account thereof; and the crediting of
proceeds from or disposal of any products resulting therefrom.

(4) delivery and retaking of inmates.

(5)  such other matters as may be necessary and appropriate to fix the
obligations, responsibilities and rights of the sending and receiving states.

B. Prior to the construction or completion of construction of any institution or
addition thereto by a party state, any other party state or states may contract therewith
for the enlargement of the planned capacity of the institution or addition thereto, or for
the inclusion therein of particular equipment or structures, and for the reservation of a
specific percentum of the capacity of the institution to be kept available for use by
inmates of the sending state or states so contracting. Any sending state so contracting
may, to the extent that moneys are legally available therefor, pay to the receiving state,
a reasonable sum as consideration for such enlargement of capacity, or provision of
equipment or structures, and reservation of capacity. Such payment may be in a lump
sum or in installments as provided in the contract.

C. The terms and provisions of this compact shall be a part of any contract entered
into by the authority of [this compact] or pursuant thereto, and nothing in any such
contract shall be inconsistent therewith.

Article IV - Procedures and Rights

A. Whenever the duly constituted judicial or administrative authorities in a state
party to this compact, and which has entered into a contract pursuant to Article 111, shall
decide that confinement in, or transfer of an inmate to, an institution within the territory
of another party state is necessary in order to provide adequate quarters and care or
desirable in order to provide an appropriate program of rehabilitation or treatment, said
officials may direct that the confinement be within an institution within the territory of
said other party state, the receiving state to act in that regard solely as agent for the
sending state.

B. The appropriate officials of any state party to this compact shall have access, at
all reasonable times, to any institution in which it has a contractual right to confine
inmates for the purpose of inspecting the facilities thereof and visiting such of its
inmates as may be confined in the institution.

C. Inmates confined in an institution pursuant to the terms of this compact shall at
all times be subject to the jurisdiction of the sending state and may at any time be
removed therefrom for transfer to a prison or other institution within the sending state,



for transfer to another institution in which the sending state may have a contractual or
other right to confine inmates, for release on probation or parole, for discharge or for
any other purpose permitted by the laws of the sending state; provided that the sending
state shall continue to be obligated to such payments as may be required pursuant to
the terms of any contract entered into under the terms of Article IIl.

D. Each receiving state shall provide regular reports to each sending state on the
inmates of that sending state in institutions pursuant to this compact including a conduct
record of each inmate and certify said record to the official designated by the sending
state, in order that each inmate may have the benefit of his or her record in determining
and altering the disposition of said inmate in accordance with the law which may obtain
in the sending state and in order that the same may be a source of information for the
sending state.

E. All inmates who may be confined in an institution pursuant to the provisions of
this compact shall be treated in a reasonable and humane manner and shall be cared
for and treated equally with such similar inmates of the receiving state as may be
confined in the same institution. The fact of confinement in a receiving state shall not
deprive any inmate so confined of any legal rights which said inmate would have had if
confined in an appropriate institution of the sending state.

F. Any hearing or hearings to which an inmate confined pursuant to this compact
may be entitled by the laws of the sending state may be had before the appropriate
authorities of the sending state, or of the receiving state if authorized by the sending
state. The receiving state shall provide adequate facilities for such hearings as may be
conducted by the appropriate officials of a sending state. In the event such hearings
[hearing] or hearings are had before officials of the receiving state, the governing law
shall be that of the sending state and a record of the hearing or hearings as prescribed
by the sending state shall be made. Said record together with any recommendations of
the hearing officials shall be transmitted forthwith to the official or officials before whom
the hearing would have been had if it had taken place in the sending state. In any and
all proceedings had pursuant to the provisions of this subdivision, the officials of the
receiving state shall act solely as agents of the sending state and no final determination
shall be made in any matter except by the appropriate officials of the sending state.
Costs of records made pursuant to this subdivision shall be borne by the sending state.

G. Any inmate confined pursuant to this compact shall be released within the
territory of the sending state unless the inmate, and the sending and receiving states,
shall agree upon release in some other place. The sending state shall bear the cost of
such return to its territory.

H. Any inmate confined pursuant to the terms of this compact shall have any and all
rights to participate in and derive any benefits or incur or be relieved of any obligations
or have such obligations modified or his status changed on account of any action or
proceeding in which he could have participated if confined in any appropriate institution
of the sending state located within such state.



I. The parent, guardian, trustee or other person or persons entitled under the laws
of the sending state to act for, advise or otherwise function with respect to any inmate
shall not be deprived of or restricted in his exercise of any power in respect of any
inmate confined pursuant to the terms of this compact.

Article V - Acts Not Reviewable in Receiving State; Extradition

A. Any decision of the sending state in respect of any matter over which it retains
jurisdiction pursuant to this compact shall be conclusive upon and not reviewable within
the receiving state, but if at the time the sending state seeks to remove an inmate from
an institution in the receiving state there is pending against the inmate within such state
any criminal charge or if the inmate is suspected of having committed within such state
a criminal offense, the inmate shall not be returned without the consent of the receiving
state until discharged from prosecution or other form of proceeding, imprisonment or
detention for such offense. The duly accredited officers of the sending state shall be
permitted to transport inmates pursuant to this compact through any and all states party
to this compact without interference.

B. An inmate who escapes from an institution in which he is confined pursuant to
this compact shall be deemed a fugitive from the sending state and from the state in
which the institution is situated. In the case of an escape to a jurisdiction other than the
sending or receiving state, the responsibility for institution of extradition proceedings
shall be that of the sending state, but nothing contained herein shall be construed to
prevent or affect the activities of officers and agencies of any jurisdiction directed toward
the apprehension and return of an escapee.

Article VI - Federal Aid

Any state party to this compact may accept federal aid for use in connection with any
institution or program, the use of which is or may be affected by this compact or any
contract pursuant hereto and any inmate in a receiving state pursuant to this compact
may participate in any such federally aided program or activity for which the sending
and receiving states have made contractual provision provided that if such program or
activity is not part of the customary correctional regimen the express consent of the
appropriate official of the sending state shall be required therefor.

Article VII - Entry into Force

This compact shall enter into force and become effective and binding upon the
states so acting when it has been enacted into law by any two contiguous states from
among the states of Alaska, Arizona, California, Colorado, Hawaii, ldaho, Montana,
Nebraska, Nevada, New Mexico, Oregon, Utah, Washington and Wyoming. For the
purposes of this article, Alaska and Hawaii shall be deemed contiguous to each other;
to any and all of the states of California, Oregon and Washington; and to Guam.
Thereatfter, this compact shall enter into force and become effective and binding as to
any other of said states, or any other state contiguous to at least one party state upon



similar action by such state. Guam may become party to this compact by taking action
similar to that provided for joinder by any other eligible party state and upon the consent
of congress to such joinder. For the purposes of this article, Guam shall be deemed
contiguous to Alaska, Hawaii, California, Oregon and Washington.

Article VIII - Withdrawal and Termination

This compact shall continue in force and remain binding upon a party state until it
shall have enacted a statute repealing the same and providing for the sending of formal
written notice of withdrawal from the compact to the appropriate officials of all other
party states. An actual withdrawal shall not take effect until two years after the notices
provided in said statute have been sent. Such withdrawal shall not relieve the
withdrawing state from its obligations assumed hereunder prior to the effective date of
withdrawal. Before the effective date of withdrawal, a withdrawing state shall remove to
its territory, at its own expense, such inmates as it may have confined pursuant to the
provisions of this compact.

Article IX - Other Arrangements Unaffected

Nothing contained in this compact shall be construed to abrogate or impair any
agreement or other arrangement which a party state may have with a nonparty state for
the confinement, rehabilitation or treatment of inmates nor to repeal any other laws of a
party state authorizing the making of cooperative institutional arrangements.

Article X - Construction and Severability

The provisions of this compact shall be liberally construed and shall be severable. If
any phrase, clause, sentence or provision of this compact is declared to be contrary to
the constitution of any participating state or of the United States or the applicability
thereof to any government, agency, person or circumstance is held invalid, the validity
of the remainder of this compact and the applicability thereof to any government,
agency, person or circumstance shall not be affected thereby. If this compact shall be
held contrary to the constitution of any state participating therein, the compact shall
remain in full force and effect as to the remaining states and in full force and effect as to
the state affected as to all severable matters.

History: 1953 Comp., 8 41-20-11, enacted by Laws 1959, ch. 112, § 1.
ANNOTATIONS

Cross references. — For filing interstate compacts with supreme court librarian, see
14-3-20 NMSA 1978.

Interstate compacts are specifically treated in Section 14-3-20 NMSA 1978
(interstate compacts). State v. Ellis, 95 N.M. 427, 622 P.2d 1047 (Ct. App.), cert.
denied, 95 N.M. 426, 622 P.2d 1046 (1980).



Scope of court's authority to order transfer. — New Mexico courts do not have the
authority under the western interstate corrections compact and accompanying statutes
to order the transfer of a prisoner from New Mexico to a neighboring state when that
prisoner has not alleged any constitutional violations and instead seeks transfer due to
a desire to be near his parents and an unproven fear of other prisoners. State v. Tarver,
2005-NMCA-030, 137 N.M. 115, 108 P.3d 1.

State Rules Act, Section 14-4-1 NMSA 1978, et seq., is inapplicable to interstate
agreements. State v. Ellis, 95 N.M. 427, 622 P.2d 1047 (Ct. App.), cert. denied, 95 N.M.
426, 622 P.2d 1046 (1980).

State does not have valid transfer agreement within Arizona. — Due to the fact that
an exhaustive search of the supreme court library found only one contract for a term
from April 24, 1973, to June 30, 1974, and a renewal for July 1, 1975, to June 30, 1976,
New Mexico does not have a valid agreement with Arizona concerning transfers of
prisoners. State v. Ellis, 95 N.M. 427, 622 P.2d 1047 (Ct. App.), cert. denied, 95 N.M.
426, 622 P.2d 1046 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. Jur. 2d Penal and Correctional
Institutions 88 148 to 152.

Right of state or federal prisoner to credit for time served in another jurisdiction before
delivery to state or federal authorities, 18 A.L.R.2d 511, 90 A.L.R.3d 408.

31-5-5. Inmate commitment or transfer.

The secretary of corrections may commit or transfer an inmate to any institution in or
outside New Mexico if New Mexico has entered into a contract or contracts for the
confinement of inmates in the institution pursuant to Article Il of the Western Interstate
Corrections Compact [31-5-4 NMSA 1978].

History: 1953 Comp., 8 41-20-12, enacted by Laws 1959, ch. 112, § 2; 1985, ch. 119, §
1.

ANNOTATIONS

The 1985 amendment, effective April 2, 1985, added the catchline, substituted "The
secretary of corrections” for "Any court or other agency or officer of this state having
power to commit or transfer an inmate (as defined in Article 11(d) of the Western
Interstate Corrections Compact) to any institution for confinement" at the beginning of
the section and substituted "an inmate" for "the inmate" following "transfer."

31-5-6. [Enforcement of compact; submission of reports.]

The courts, departments, agencies and officers of New Mexico and its subdivisions
shall enforce this compact [31-5-4 NMSA 1978] and do all things appropriate to the



effectuation of its purposes and intent which may be within their respective jurisdictions
including but not limited to the making and submission of reports required by the
compact.

History: 1953 Comp., § 41-20-13, enacted by Laws 1959, ch. 112, § 3.
31-5-7. [Board of parole; hearings within and outside state.]

The New Mexico board of parole is authorized to hold hearings within and outside
New Mexico pursuant to Article IV (F) of the Western Interstate Corrections Compact
[31-5-4 NMSA 1978].

History: 1953 Comp., 8 41-20-14, enacted by Laws 1959, ch. 112, § 4.
ANNOTATIONS

Cross references. — For state board of probation and parole referring to corrections
division of the criminal justice department, see 33-1-7 NMSA 1978.

31-5-8. [Contracts of governor; approval by board of finance.]

The governor may enter into contracts on behalf of New Mexico to implement the
participation of this state in the Western Interstate Corrections Compact pursuant to
Article 11l of the compact [31-5-4 NMSA 1978], provided that any contract entered into
by the governor must be approved by the state board of finance before the same shall
be binding.

History: 1953 Comp., 8 41-20-15, enacted by Laws 1959, ch. 112, 8§ 5.

31-5-9. [Release of inmate from institution outside state;
transportation to home or place of employment.]

If an inmate is released from an institution outside of New Mexico, pursuant to Article
IV (G) of the compact [31-5-4 NMSA 1978], the superintendent of the penitentiary shall
provide him with transportation to either his home or place of employment if in New
Mexico, or if neither of these is applicable to any point in New Mexico selected by the
inmate.

History: 1953 Comp., 8 41-20-16, enacted by Laws 1959, ch. 112, § 6.
ANNOTATIONS

Severability. — Laws 1959, ch. 112, § 7, provided for the severability of the act if any
part or application thereof is held invalid.



31-5-10. Interstate Compact on Mentally Disordered Offenders.

The Interstate Compact on Mentally Disordered Offenders is entered into with all
other jurisdictions legally joining therein in a form substantially as follows:

INTERSTATE COMPACT ON MENTALLY DISORDERED OFFENDERS
Article 1 - Purpose and Policy

A. The party states, desiring by common action to improve their programs for the
care and treatment of mentally disordered offenders, declare that it is the policy of each
of the party states to:

(1) strengthen their own programs and laws for the care and treatment of the
mentally disordered offender;

(2)  encourage and provide for such care and treatment in the most
appropriate locations, giving due recognition to the need to achieve adequacy of
diagnosis, care, treatment, aftercare and auxiliary services and facilities and, to every
extent practicable, to do so in geographic locations convenient for providing a
therapeutic environment;

(3) authorize cooperation among the party states in providing services and
facilities, when it is found that cooperative programs can be more effective and efficient
than programs separately pursued,;

(4) place such mentally disordered offender in a legal status which will
facilitate his care, treatment and rehabilitation;

(5)  authorize research and training of personnel on a cooperative basis in
order to improve the quality or quantity of personnel available for the proper staffing of
programs, services and facilities for mentally disordered offenders; and

(6) care for and treat mentally disordered offenders under conditions which
will improve the public safety.

B. Within the policies set forth in this article, it is the purpose of this compact to:

(1) authorize negotiation, entry into and operations under contractual
arrangements among any two or more of the party states for the establishment and
maintenance of cooperative programs in any one or more of the fields for which specific
provision is made in the several articles of this compact;

(2)  set the limits within which such contracts may operate, so as to assure
protection of the civil rights of mentally disordered offenders and protection of the rights
and obligations of the public and of the party states; and



3) facilitate the proper disposition of criminal charges pending against
mentally disordered offenders, so that programs for their care, treatment and
rehabilitation may be carried on efficiently.

Article 2 - Definitions
As used in this compact:

A. "mentally disordered offender" means a person who has been determined, by
adjudication or other method legally sufficient for the purpose in the party state where
the determination is made, to be mentally ill and:

(2) is under sentence for the commission of crime; or

(2)  whois confined or committed on account of the commission of an offense
for which, in the absence of mental iliness, the person would be subject to incarceration
in a penal or correctional facility;

B. "patient” means a mentally disordered offender who is cared for, treated or
transferred pursuant to this compact;

C. "sending state" means a state party to this compact in which the mentally
disordered offender was convicted; or the state in which he would be subject to trial on
or conviction of an offense except for his mental condition; or, within the meaning of
Article 5 of this compact, the state whose authorities have filed a petition in connection
with an untried indictment, information or complaint; and

D. "receiving state" means a state party to this compact to which a mentally
disordered offender is sent for care, aftercare, treatment or rehabilitation, or within the
meaning of Article 5 of this compact, the state in which a petition in connection with an
untried indictment, information or complaint has been filed.

Article 3 - Contracts

A. Each party state may make one or more contracts with any one or more of the
other party states for the care and treatment of mentally disordered offenders on behalf
of a sending state in facilities situated in receiving states, or for the participation of
mentally disordered offenders in programs of aftercare on conditional release
administered by the receiving state. Any such contract shall provide for:

(2) its duration;

(2) payments to be made to the receiving state by the sending state for
patient care, treatment and extraordinary services, if any;



3) determination of responsibility for ordering or permitting the furnishing of
extraordinary services, if any;

4) participation in compensated activities, if any, available to patients, the
disposition or crediting of any payment received by patients on account thereof and the
crediting of proceeds from or disposal of any products resulting therefrom;

(5) delivery and retaking of mentally disordered offenders; and

(6) other matters as necessary and appropriate to fix the obligations,
responsibilities and rights of the sending and receiving states.

B. Prior to the construction or completion of construction of any facility for mentally
disordered offenders or addition to such facility by a party state, any other party state or
states may contract therewith for the enlargement of the planned capacity of the facility
or addition thereto, or for the inclusion therein of particular equipment or structures, and
for the reservation of a specific percentage of the capacity of the facility to be kept
available for use by patients of the sending state or states so contracting. Any sending
state so contracting may, to the extent that money is legally available therefor, pay to
the receiving state a reasonable sum as consideration for such enlargement of capacity
or provision of equipment or structures and reservation of capacity. The payment may
be in a lump sum or in installments as provided in the contract.

C. A party state may contract with any one or more other party states for the training
of professional or other personnel whose services, by reason of such training, would
become available for or be improved in respect of ability to participate in the care and
treatment of mentally disordered offenders. Such contracts may provide for such
training to take place at any facility being operated or to be operated for the care and
treatment of mentally disordered offenders, at any institution or facility having resources
suitable for the offering of such training or may provide for the separate establishment of
training facilities, provided that no separate establishment shall be undertaken unless it
is determined that an appropriate existing facility or institution cannot be found at which
to conduct the contemplated program. Any contract entered into pursuant to this
subarticle shall provide for:

(1) the administration, financing and precise nature of the program;
(2)  the status and employment or other rights of the trainees; and
(3)  all other necessary matters.

D. No contract entered into pursuant to this compact shall be inconsistent with any
provision thereof.

Article 4 - Procedures and Rights



A. Whenever the duly constituted judicial or administrative authorities in a state
party to this compact, and which has entered into a contract pursuant to Article 3,
decide that custody, care and treatment in, or transfer of a patient to, a facility within the
territory of another party state, or conditional release for aftercare in another party state
is necessary in order to provide adequate care and treatment or is desirable in order to
provide an appropriate program of therapy or other treatment, or is desirable for clinical
reasons, said officials may direct that the custody, care and treatment be within a facility
or in a program of aftercare within the territory of the other party state, the receiving
state to act in that regard solely as agent for the sending state.

B. The appropriate officials of any state party to this compact shall have access at
all reasonable times to any facility in which it has a contractual right to secure care or
treatment of patients for the purpose of inspection and visiting such of its patients as
may be in the facility or served by it.

C. Except as otherwise provided in Article 6, patients in a facility pursuant to the
terms of this compact shall at all times be subject to the jurisdiction of the sending state
and may at any time be removed for transfer to a facility within the sending state, for
transfer to another facility in which the sending state may have a contractual or other
right to secure care and treatment of patients, for release on aftercare or other
conditional status, for discharge or for any other purpose permitted by the laws of the
sending state, provided that the sending state shall continue to be obligated to such
payments as may be required pursuant to the terms of any contract entered into under
the terms of Article 3.

D. Each receiving state shall provide regular reports to each sending state on the
patients of that sending state in facilities pursuant to this compact, including a
psychiatric and behavioral record of each patient, and certify the record to the official
designated by the sending state in order that each patient may have the benefit of his or
her record in determining and altering the disposition of the patient in accordance with
the law which may obtain in the sending state and in order that the record may be a
source of information for the sending state.

E. All patients who may be in a facility or receiving aftercare from a facility pursuant
to the provisions of this compact shall be treated in a reasonable and humane manner
and shall be cared for, treated and supervised in accordance with the standards
pertaining to the program administered at the facility. The fact of presence in a receiving
state shall not deprive any patient of any legal rights which the patient would have had if
in custody or receiving care, treatment or supervision as appropriate in the sending
state.

F. Any hearing or hearings to which a patient present in a receiving state pursuant
to this compact may be entitled by the laws of the sending state shall be had before the
appropriate authorities of the sending state, or of the receiving state if authorized by the
sending state. The receiving state shall provide adequate facilities for such hearings as
may be conducted by the appropriate officials of a sending state. In the event such



hearing or hearings are had before officials of the receiving state, the governing law
shall be that of the sending state and a record of the hearing or hearings as prescribed
by the sending state shall be made. The record, together with any recommendations of
the hearing officials, shall be transmitted forthwith to the official or officials before whom
the hearing would have been had if it had taken place in the sending state. In all
proceedings pursuant to the provisions of this subatrticle, the officials of the receiving
state shall act solely as agents of the sending state, and no final determination shall be
made in any matter except by the appropriate officials of the sending state. Costs of
records made pursuant to this subarticle shall be borne by the sending state.

G. Any patient confined pursuant to this compact shall be released within the
territory of the sending state unless the patient and the sending and receiving states
agree upon release in some other place. The sending state shall bear the cost of such
return to its territory.

H. Any patient pursuant to the terms of this compact shall be subject to civil process
and shall have all rights to sue, be sued and participate in and derive any benefits or
incur or be relieved of any obligations or have such obligations modified or his status
changed on account of any action or proceeding in which he could have participated if
in any appropriate facility of the sending state or being supervised therefrom, as the
case may be, located within such state.

I. The parent, guardian, trustee or other person or persons entitled under the laws
of the sending state to act for, advise or otherwise function with respect to any patient
shall not be deprived of, or restricted in his exercise of, any power in respect of any
patient pursuant to the terms of this compact.

Article 5 - Disposition of Charges

A. Whenever the authorities responsible for the care and treatment of a mentally
disordered offender, whether convicted or adjudicated in the state or subject to care,
aftercare, treatment or rehabilitation pursuant to a contract, are of the opinion that
charges based on untried indictments, informations or complaints in another party state
present obstacles to the proper care and treatment of a mentally disordered offender or
to the planning or execution of a suitable program for him, such authorities may petition
the appropriate court in the state where the untried indictment, information or complaint
is pending for prompt disposition thereof. If the mentally disordered offender is a patient
in a receiving state, the appropriate authorities of the sending state, upon
recommendation of the appropriate authorities in the receiving state, shall, if they
concur in the recommendation, file the petition contemplated by this subarticle.

B. The court shall hold a hearing on the petition within thirty days of the filing
thereof. The hearing shall be only to determine whether the proper safeguarding and
advancement of the public interest, the condition of the mentally disordered offender
and the prospects for more satisfactory care, treatment and rehabilitation of him warrant
disposition of the untried indictment, information or complaint prior to termination of the



defendant's status as a mentally disordered offender in the sending state. The
prosecuting officer of the jurisdiction from which the untried indictment, information or
complaint is pending, the petitioning authorities and such other persons as the court
may determine shall be entitled to be heard.

C. Upon any hearing pursuant to this article, the court may order such adjournments
or continuances as may be necessary for the examination or observation of the mentally
disordered offender or for the securing of necessary evidence. In granting or denying
any such adjournment or continuance, the court shall give primary consideration to the
purposes of this compact, and more particularly to the need for expeditious
determination of the legal and mental status of a mentally disordered offender so that
his care, treatment and discharge to the community only under conditions which will be
consonant with the public safety may be implemented.

D. The presence of a mentally disordered offender within a state wherein a petition
is pending or being heard pursuant to this article, or his presence within any other state
through which he is being transported in connection with such petition or hearing, shall
be only for the purposes of this compact, and no court, agency or person shall have or
obtain jurisdiction over the mentally disordered offender for any other purpose by
reason of his presence pursuant to this article. The mentally disordered offender shall,
at all times, remain in the custody of the sending state. Any acts of officers, employees
or agencies of the receiving state in providing or facilitating detention, housing or
transportation for the mentally disordered offender shall be only as agents for the
sending state.

E. Promptly upon conclusion of the hearing, the court shall dismiss the untried
indictment, information or complaint, if it finds that the purposes enumerated in
Subarticle B of this article would be served thereby. Otherwise, the court shall make
such order with respect to the petition and the untried indictment, information or
complaint as may be appropriate in the circumstances and consistent with the status of
the defendant as a mentally disordered offender in the custody of, and subject to the
jurisdiction of, the sending state.

F. No fact or other matter established or adjudicated at any hearing pursuant to this
article or in connection therewith shall be deemed established or adjudicated, nor shall
the same be admitted in evidence, in any subsequent prosecution of the untried
indictment, information or complaint concerned in a petition filed pursuant to this article
unless:

Q) the defendant or his duly empowered legal representative requested or
expressly acquiesced in the making of the petition, and was afforded an opportunity to
participate in person in the hearing; or

(2) the defendant himself offers or consents to the introduction of the
determination or adjudication at such subsequent proceedings.



Article 6 - Acts Not Reviewable in Receiving State; Return

A. Any decision of the sending state in respect of any matter over which it retains
jurisdiction pursuant to this compact shall be conclusive upon, and not reviewable
within, the receiving state, but, if at the time the sending state seeks to remove a patient
from the receiving state, there is pending against the patient within such state any
criminal charge, or if the patient is suspected of having committed within such state a
criminal offense, the patient shall not be returned without the consent of the receiving
state until discharged from prosecution or other form of proceeding, imprisonment or
detention for such offense. The duly accredited officers of the sending state shall be
permitted to transport patients pursuant to this compact through all states party to this
compact without interference.

B. A patient who escapes while receiving care and treatment, or who violates
provisions of aftercare by leaving the jurisdiction, or while being detained or transported
pursuant to this compact, shall be deemed an escapee from the sending state and from
the state in which the facility is situated or the aftercare was being provided. In the case
of an escape to a jurisdiction other than the sending or receiving state, the responsibility
for return shall be that of the sending state, but nothing contained herein shall be
construed to prevent or affect the activities of officers and agencies of any jurisdiction
directed toward the apprehension and return of an escapee.

Article 7 - Federal Aid

Any state party to this compact may accept federal aid for use in connection with any
facility or program, the use of which is or may be affected by this compact or any
contract pursuant thereto, and any patient in a receiving state pursuant to this compact
may participate in any such federally aided program or activity for which the sending
and receiving states have made contractual provision, provided that, if such program or
activity is not part of the customary regimen of the facility or program, the express
consent of the appropriate official of the sending state shall be required therefor.

Article 8 - Entry into Force

This compact shall enter into force and become effective and binding upon the
states so acting when it has been enacted into law by any two states from among the
states of lllinois, Indiana, lowa, Kansas, Michigan, Minnesota, Missouri, Nebraska,
North Dakota, Ohio, South Dakota and Wisconsin. Thereafter, this compact shall enter
into force and become effective and binding as to any other of said states, or any other
state, upon similar action by such state.

Article 9 - Withdrawal and Termination
This compact shall continue in force and remain binding upon a party state until it

has enacted a statute repealing the compact and providing for the sending of formal
written notice of withdrawal from the compact to the appropriate officials of all other



party states. An actual withdrawal shall not take effect until two years after the notices
provided in the statute have been sent. Such withdrawal shall not relieve the
withdrawing state from its obligations assumed hereunder prior to the effective date of
withdrawal. Before the effective date of withdrawal, a withdrawing state shall remove to
its territory, at its own expense, such patients as it may have in other party states
pursuant to the provisions of this compact.

Article 10 - Other Arrangements Unaffected

Nothing contained in this compact shall be construed to abrogate or impair any
agreement or other arrangement which a party state may have with a nonparty state for
the custody, care, treatment, rehabilitation or aftercare of patients, nor to repeal any
other laws of a party state authorizing the making of cooperative arrangements.

Article 11 - Construction and Severability

The provisions of this compact shall be liberally construed and shall be severable. If
any phrase, clause, or sentence or provision of this compact is declared to be contrary
to the constitution of any participating state or of the United States, or the applicability
thereof to any government, agency, person or circumstance is held invalid, the validity
of the remainder of this compact and the applicability thereof to any government,
agency, person or circumstance shall not be affected thereby. If this compact is held
contrary to the constitution of any state participating therein, the compact shall remain in
effect as to the remaining states and in effect as to the state affected as to all severable
matters.

History: 1953 Comp., 8 41-20-17, enacted by Laws 1967, ch. 201, 8 1.
ANNOTATIONS

Cross references. — For filing interstate compacts with supreme court librarian, see
14-3-20 NMSA 1978.

Rights not created. — Provisions relating to mechanisms by which corrections officials
can arrange to transfer inmates needing psychiatric care to an appropriate facility were
not meant to create rights enforceable by inmates against state officials; thus, this
section did not create a liberty interest subject to due process protections. Riddle v.
Mondragon, 83 F.3d 1197 (10th Cir. 1996).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53 Am. Jur. 2d Mentally Incompetent
Persons § 1 et seq.

Extraterritorial effect and recognition of adjudication of competency or incompetency,
sanity or insanity, 102 A.L.R. 444,



Prejudicial effect of argument or comment that accused, if acquitted on ground of
insanity, would be released from institution to which committed, 44 A.L.R.2d 978.

Right, without judicial proceeding, to arrest and detain one who is, or is suspected of
being, mentally deranged, 92 A.L.R.2d 570.

Release of one committed to institution as consequence of acquittal of crime on ground
of insanity, 95 A.L.R.2d 54.

Instructions in criminal case in which defendant pleads insanity as to his hospital
confinement in the event of acquittal, 11 A.L.R.3d 737, 81 A.L.R.4th 659.

Appealability of orders or rulings, prior to final judgment in criminal case, as to
accused's mental competency, 16 A.L.R.3d 714.

Validity of statutory provision for commitment to mental institution of one acquitted of
crime on ground of insanity without formal determination of mental condition at time of
acquittal, 50 A.L.R.3d 144.

Validity of statutes authorizing asexualization or sterilization of criminals or mental
defectives, 53 A.L.R.3d 960.

Jurisdiction of court to permit sterilization of mentally defective person in absence of
specific statutory authority, 74 A.L.R.3d 1210.

Right to relief under Federal Civil Rights Act of 1871 (42 U.S.C. § 1983) for alleged
wrongful commitment to or confinement in mental hospital, 16 A.L.R. Fed. 440.

31-5-11. Compact authority.

The governor may negotiate and enter into contracts on behalf of this state pursuant
to Article 3 of the Interstate Compact on Mentally Disordered Offenders [31-5-10 NMSA
1978] and may perform the contracts. No funds, personnel, facilities, equipment,
supplies or materials shall be pledged for, committed or used on account of any such
contract unless legally available therefor.

History: 1953 Comp., 8 41-20-18, enacted by Laws 1967, ch. 201, 8 2.

31-5-12. Agreement on Detainers.

The Agreement on Detainers is entered into with all other jurisdictions legally joining
therein in a form substantially as follows:

AGREEMENT ON DETAINERS

Article 1 - Findings



The party states find that charges outstanding against a prisoner, detainers based
on untried indictments, informations or complaints, and difficulties in securing speedy
trial of persons already incarcerated in other jurisdictions, produce uncertainties which
obstruct programs of prisoner treatment and rehabilitation. Accordingly, it is the policy of
the party states and the purpose of this agreement to encourage the expeditious and
orderly disposition of such charges and determination of the proper status of any and all
detainers based on untried indictments, informations or complaints. The party states
also find that proceedings with reference to such charges and detainers, when
emanating from another jurisdiction, cannot properly be had in the absence of
cooperative procedures. It is the further purpose of this agreement to provide such
cooperative procedures.

Article 2 - Definitions
As used in this agreement:

A. "state" means a state of the United States, the United States, a territory or
possession of the United States, the District of Columbia or the commonwealth of
Puerto Rico;

B. "sending state" means a state in which a prisoner is incarcerated at the time that
he initiates a request for final disposition pursuant to Article 3 of this agreement or at the
time that a request for custody or availability is initiated pursuant to Article 4 of this
agreement; and

C. "receiving state" means the state in which trial is to be had on an indictment,
information or complaint pursuant to Article 3 or Article 4 of this agreement.

Article 3 - Prisoner's Request for Final Disposition

A. Whenever a person has entered upon a term of imprisonment in a penal or
correctional institution of a party state, and whenever during the continuance of the term
of imprisonment there is pending in any other party state any untried indictment,
information or complaint on the basis of which a detainer has been lodged against the
prisoner, he shall be brought to trial within one hundred eighty days after he has caused
to be delivered to the prosecuting officer and the appropriate court of the prosecuting
officer's jurisdiction written notice of the place of his imprisonment and his request for a
final disposition to be made of the indictment, information or complaint, but for good
cause shown in open court, the prisoner or his counsel being present, the court having
jurisdiction of the matter may grant any necessary or reasonable continuance. The
request of the prisoner shall be accompanied by a certificate of the appropriate official
having custody of the prisoner, stating the term of commitment under which the prisoner
is being held, the time already served, the time remaining to be served on the sentence,
the amount of good time earned, the time of parole eligibility of the prisoner and any
decisions of the state parole agency relating to the prisoner.



B. The written notice and request for final disposition referred to in Subarticle A shall
be given or sent by the prisoner to the warden, commissioner of corrections or other
official having custody of him who shall promptly forward it together with the certificate
to the appropriate prosecuting official and court by registered or certified mail, return
receipt requested.

C. The warden, commissioner of corrections or other official having custody of the
prisoner shall promptly inform him of the source and contents of any detainer lodged
against him and shall also inform him of his right to make a request for final disposition
of the indictment, information or complaint on which the detainer is based.

D. Any request for final disposition made by a prisoner pursuant to Subarticle A
shall operate as a request for final disposition of all untried indictments, informations or
complaints on the basis of which detainers have been lodged against the prisoner from
the state to whose prosecuting official the request for final disposition is specifically
directed. The warden, commissioner of corrections or other official having custody of the
prisoner shall forthwith notify all appropriate prosecuting officers and courts in the
several jurisdictions within the state to which the prisoner's request for final disposition
is being sent of the proceeding being initiated by the prisoner. Any notification sent
pursuant to this subarticle shall be accompanied by copies of the prisoner's written
notice, request and the certificate. If trial is not had on any indictment, information or
complaint contemplated hereby prior to the return of the prisoner to the original place of
imprisonment, such indictment, information or complaint shall not be of any further force
or effect, and the court shall enter an order dismissing the same with prejudice.

E. Any request for final disposition made by a prisoner pursuant to Subarticle A
shall also be deemed to be a waiver of extradition with respect to any charge or
proceeding contemplated thereby or included therein by reason of Subarticle D, and a
waiver of extradition to the receiving state to serve any sentence there imposed upon
him, after completion of his term of imprisonment in the sending state. The request for
final disposition shall also constitute a consent by the prisoner to the production of his
body in any court where his presence may be required in order to effectuate the
purposes of this agreement and a further consent voluntarily to be returned to the
original place of imprisonment in accordance with the provisions of this agreement.
Nothing in this subarticle shall prevent the imposition of a concurrent sentence if
otherwise permitted by law.

F. Escape from custody by the prisoner subsequent to his execution of the request
for final disposition referred to in Subarticle A shall void the request.

Article 4 - Prosecutor's Request for Final Disposition

A. The appropriate officer of the jurisdiction in which an untried indictment,
information or complaint is pending is entitled to have a prisoner against whom he has
lodged a detainer and who is serving a term of imprisonment in any party state made
available in accordance with Article 5 A of this agreement upon presentation of a written



request for temporary custody or availability to the appropriate authorities of the state in
which the prisoner is incarcerated, but the court having jurisdiction of the indictment,
information or complaint shall have duly approved, recorded and transmitted the
request, and there shall be a period of thirty days after receipt by the appropriate
authorities before the request is honored, within which period the governor of the
sending state may disapprove the request for temporary custody or availability, either
upon his own motion or upon motion of the prisoner.

B. Upon receipt of the officer's written request as provided in Subarticle A, the
appropriate authorities having the prisoner in custody shall furnish the officer with a
certificate stating the term of commitment under which the prisoner is being held, the
time already served, the time remaining to be served on the sentence, the amount of
good time earned, the time of parole eligibility of the prisoner and any decisions of the
state parole agency relating to the prisoner. Said authorities simultaneously shall furnish
all other officers and appropriate courts in the receiving state who have lodged
detainers against the prisoner with similar certificates and with notices informing them of
the request for custody or availability and of the reasons therefor.

C. In respect of any proceeding made possible by this article, trial shall be
commenced within one hundred twenty days of the arrival of the prisoner in the
receiving state, but for good cause shown in open court, the prisoner or his counsel
being present, the court having jurisdiction of the matter may grant any necessary or
reasonable continuance.

D. Nothing contained in this article shall be construed to deprive any prisoner of any
right which he may have to contest the legality of his delivery as provided in Subarticle
A, but such delivery may not be opposed or denied on the ground that the executive
authority of the sending state has not affirmatively consented to or ordered such
delivery.

E. If trial is not had on any indictment, information or complaint contemplated
hereby prior to the prisoner's being returned to the original place of imprisonment
pursuant to Article 5 E of this agreement, such indictment, information or complaint shall
not be of any further force or effect, and the court shall enter an order dismissing the
same with prejudice.

Article 5 - Transfer of Custody

A. In response to a request made under Article 3 or Article 4 of this agreement, the
appropriate authority in a sending state shall offer to deliver temporary custody of the
prisoner to the appropriate authority in the state where the indictment, information or
complaint is pending against the person in order that speedy and efficient prosecution
may be had. If the request for final disposition is made by the prisoner, the offer of
temporary custody shall accompany the written notice provided for in Article 3 of this
agreement. In the case of a federal prisoner, the appropriate authority in the receiving
state shall be entitled to temporary custody as provided by this agreement or to the



prisoner's presence in federal custody at the place for trial, whichever custodial
arrangement may be approved by the custodian.

B. The officer or other representative of a state accepting an offer of temporary
custody shall present upon demand:

(2) proper identification and evidence of his authority to act for the state into
whose temporary custody the prisoner is to be given; and

(2)  acertified copy of the indictment, information or complaint on the basis of
which the detainer has been lodged and on the basis of which the request for temporary
custody of the prisoner has been made.

C. If the appropriate authority refuses or fails to accept temporary custody of the
person, or if an action on the indictment, information or complaint on the basis of which
the detainer has been lodged is not brought to trial within the period provided in Article 3
or Article 4 of this agreement, the appropriate court of the jurisdiction where the
indictment, information or complaint had been pending shall enter an order dismissing it
with prejudice, and any detainer based thereon shall cease to be of any force or effect.

D. The temporary custody referred to in this agreement shall be only for the purpose
of permitting prosecution on the charge or charges contained in one or more untried
indictments, informations or complaints which form the basis of the detainer or detainers
or for prosecution on any other charge or charges arising out of the same transaction.
Except for his attendance at court and while being transported to or from any place at
which his presence may be required, the prisoner shall be held in a suitable jail or other
facility regularly used for persons awaiting prosecution.

E. Atthe earliest practicable time consonant with the purposes of this agreement,
the prisoner shall be returned to the sending state.

F. During the continuance of temporary custody or while the prisoner is otherwise
being made available for trial as required by this agreement, time being served on the
sentence shall continue to run but good time shall be earned by the prisoner only if, and
to the extent that, the law and practice of the jurisdiction which imposed the sentence
may allow.

G. For all purposes other than that for which temporary custody as provided in this
agreement is exercised, the prisoner shall be deemed to remain in the custody of and
subject to the jurisdiction of the sending state and any escape from temporary custody
may be dealt with in the same manner as an escape from the original place of
imprisonment or in any other manner permitted by law.

H. From the time that a party state receives custody of a prisoner pursuant to this
agreement until the prisoner is returned to the territory and custody of the sending state,
the state in which the one or more untried indictments, informations or complaints are



pending or in which trial is being had shall be responsible for the prisoner and shall also
pay all costs of transporting, caring for, keeping and returning the prisoner. The
provisions of this subarticle govern unless the states concerned have entered into a
supplementary agreement providing for a different allocation of costs and
responsibilities as between or among themselves. Nothing herein contained shall be
construed to alter or affect any internal relationship among the departments, agencies
and officers of an [and] in the government of a party state or between a party state and
its subdivisions as to the payment of costs or responsibilities therefor.

Article 6 - Application

A. In determining the duration and expiration dates of the time periods provided in
Articles 3 and 4 of this agreement, the running of the time periods shall be tolled
whenever and for as long as the prisoner is unable to stand trial, as determined by the
court having jurisdiction of the matter.

B. No provision of this agreement and no remedy made available by this agreement
shall apply to any person who is adjudged to be mentally ill.

Article 7 - Compact Administrator

Each state party to this agreement shall designate an officer who, acting jointly with
like officers of other party states, shall promulgate rules and regulations to carry out
more effectively the terms and provisions of this agreement, and who shall provide,
within and without the state, information necessary to the effective operation of this
agreement.

Article 8 - Party States

This agreement shall enter into full force and effect as to a party state when such
state has enacted the agreement into law. A state party to this agreement may withdraw
herefrom by enacting a statute repealing this agreement. However, the withdrawal of
any state shall not affect the status of any proceedings already initiated by inmates or
by state officers at the time the withdrawal takes effect, nor shall it affect their rights in
respect thereof.

Article 9 - Construction

This agreement shall be liberally construed so as to effectuate its purposes. The
provisions of this agreement shall be severable, and if any phrase, clause, sentence or
provision of this agreement is declared to be contrary to the constitution of any party
state or of the United States or the applicability thereof to any government, agency,
person or circumstance is held invalid, the validity of the remainder of this agreement
and the applicability thereof to any government, agency, person or circumstance shall
not be affected thereby. If this agreement shall be held contrary to the constitution of
any state party hereto, the agreement shall remain in full force and effect as to the



remaining states and in full force and effect as to the state affected as to all severable
matters.

History: 1953 Comp., 8 41-20-19, enacted by Laws 1971, ch. 270, 8§ 1.
ANNOTATIONS

Cross references. — For filing interstate compacts with supreme court librarian, see
14-3-20 NMSA 1978.

Not applicable to parolees. — The interstate agreement on detainers does not apply
to parolees. State v. Frohnhofer, 2011-NMCA-109, 150 N.M. 643, 267 P.3d 78, cert.
denied, 2011-NMCERT-009, 269 P.3d 903.

Where the state of New Mexico lodged a detainer against defendant; defendant
requested a final disposition of the detainer; prior to the 180-day deadline, defendant
was paroled in Colorado; and defendant’s trial did not commence before the 180-
deadline, the district court properly denied defendant’s motion to dismiss, because the
interstate agreement on detainers did not apply to defendant who was a parolee. State
v. Frohnhofer, 2011-NMCA-109, 150 N.M. 643, 267 P.3d 78, cert. denied, 2011-
NMCERT-009, 269 P.3d 903.

Applicability. — The Interstate Agreement on Detainers Act is an agreement between
the governments of member states. The federal government also subscribes to the act
and, for purposes of it, is considered a single state. It applies to transfers between
states, not transfers within a state. Hence, it has no application if a prisoner in federal
custody in one federal judicial district faces another federal indictment in a different
federal judicial district. U.S. v. Walling, 974 F.2d 140 (10th Cir. 1992).

Applicability. — The provisions of the Interstate Agreement on Detainers Act do not
apply to pretrial detainees. U.S. v. Muniz, 1 F.3d 1018 (10th Cir. 1993)

Agreement not applicable where detainer for sentencing only. — A request for the
disposition of an outstanding sentencing is not cognizable under the Interstate
Agreement on Detainers; the 180-day requirement of Paragraph A of Article 3 applies
only where a detainer for "trial" is present, not where the detainer is only for sentencing.
State v. Sparks, 104 N.M. 62, 716 P.2d 253 (Ct. App.), cert. denied, 103 N.M. 798, 715
P.2d 71 (1986).

Probation and parole proceedings. — This section does not apply to probation
revocation proceedings. State v. McDonald, 113 N.M. 305, 825 P.2d 238 (Ct. App.
1991), cert. denied, 113 N.M. 44, 822 P.2d 1127 (1992).

Probation and parole proceedings. — The Interstate Agreement on Detainers Act
applies only to detainers lodged on untried criminal charges and has no applicability to



probation or parole revocation detainers. McDonald v. N.M. Parole Bd., 955 F.2d 631
(10th Cir. 1991), cert. denied, 504 U.S. 920, 112 S. Ct. 1968, 118 L. Ed. 2d 568 (1992).

Prisoner's burden of substantial compliance. — Where a prisoner bypasses the
statutory procedure and attempts to communicate directly with the receiving state,
absent actual notice by the receiving state, he or she has the burden of complying
substantially with the requirements of the Interstate Agreement on Detainers Act. State
v. Tarango, 105 N.M. 592, 734 P.2d 1275 (Ct. App.), cert. denied, 105 N.M. 521, 734
P.2d 761 (1987), overruled on other grounds by Zurla v. State, 109 N.M. 640, 789 P.2d
588 (1990).

Substantial compliance. — Substantial compliance for purposes of the Interstate
Agreement on Detainers Act means the prisoner must file the proper documents,
including the certificate of status, with the proper prosecuting officer and the appropriate
court of the prosecuting officer's jurisdiction, using registered or certified mail, return
receipt requested. State v. Tarango, 105 N.M. 592, 734 P.2d 1275 (Ct. App.), cert.
denied, 105 N.M. 521, 734 P.2d 761 (1987), overruled on other grounds by Zurla v.
State, 109 N.M. 640, 789 P.2d 588 (1990).

The defendant failed to meet the requirements of this section since his petition for a writ
of habeas corpus requesting revocation of the Arizona arrest warrant and removal of
detainer did not constitute a request for final disposition of detainer, and there was no
evidence that he gave actual notice to Arizona, or otherwise substantially complied with
the statutory requirements. Palmer v. Williams, 120 N.M. 63, 897 P.2d 1111 (1995).

The defendant's letter to the district attorney's office stating, "Were you to file a detainer
..., I could request final disposition" was inadequate to activate his rights under the
Interstate Agreement for Detainers Act. State v. Morawe, 1996-NMCA-110, 122 N.M.
489, 927 P.2d 44.

Actual notice of critical information required. — While the defendant did not have to
furnish the certificate required by Paragraph A of Article 3 to give the prosecutor and the
district court actual notice, he did have an obligation to furnish the information that
would be contained therein. Since the county prosecutor and the district court did not
have actual notice of critical information, such as the fact that the defendant was
presently incarcerated in the Texas penal complex, the defendant was not relieved of
his burden of substantially complying with the requirements of this agreement. State v.
Smith, 115 N.M. 749, 858 P.2d 416 (Ct. App.), cert. denied, 115 N.M. 795, 858 P.2d
1274 (1993).

Invocation of protections. — Writs of habeas corpus ad prosequendum will not, by
themselves, invoke the protections of the Interstate Agreement on Detainers. State v.
Montoya, 119 N.M. 95, 888 P.2d 977 (Ct. App. 1994), cert. denied, 119 N.M. 168, 889
P.2d 203 (1995).



Expiration of 180-day period on Sunday. — Where the 180-day limitation period of
Paragraph A of Article 3 expires on a Sunday, a trial is timely if held the next day. State
v. Alderete, 95 N.M. 691, 625 P.2d 1208 (Ct. App.), cert. denied, 94 N.M. 674, 615 P.2d
991 (1980).

Time limitation tolled only when prisoner unable to stand trial or on continuance
for good cause. — The time limitations of the Interstate Agreement on Detainers Act
(Section 31-5-12 NMSA 1978) are intended to permit sufficient time and opportunity for
the disposition of all pretrial proceedings and the commencement of trial before the time
limitations expire. Time is tolled only when the prisoner is "unable to stand trial"; in all
other circumstances, the mechanism for reasonably or necessarily extending the time
limits is by a request for continuance "for good cause shown." State v. Shaw, 98 N.M.
580, 651 P.2d 115 (Ct. App. 1982).

Evidence of "for good cause shown". — Continuances because of the unavailability
of a trial judge, where the assigned judge was elected to the supreme court and the
other judges in the district had a full complement of cases, and because of a local rule
which required the assignment of all cases involving a single defendant to one judge
were "for good cause shown," pursuant to Paragraph A of Article 3 of this section. State
v. Aaron, 102 N.M. 187, 692 P.2d 1336 (Ct. App. 1984).

Good cause for continuance. — The state had good cause to request a continuation
beyond the 120-day limit for commencement of the defendant's trial based on its
discovery that the grand jury that indicted the defendant included an unsworn juror, a
deficiency that required additional time to correct. State v. Livernois, 1997-NMSC-019,
123 N.M. 128, 934 P.2d 1057.

Continuation of trial date does not violate 180-day period. — Where a trial has in
fact been continued although there is no formal order continuing the trial date, the 180-
day limitation period of Paragraph A of Article 3 is not violated. State v. Alderete, 95
N.M. 691, 625 P.2d 1208 (Ct. App.), cert. denied, 94 N.M. 674, 615 P.2d 991 (1980).

State's representation that it will reindict is not a de facto continuance under
Paragraph A of Article 3. State v. Shaw, 98 N.M. 580, 651 P.2d 115 (Ct. App. 1982).

Time period does not commence anew upon refiling of indictment. — A second
indictment on the identical charges for which a defendant was previously returned to
New Mexico for pretrial and trial proceedings cannot avoid the time restrictions of
Paragraph A of Article 3 on the theory that the time commences anew from the filing of
the second indictment. State v. Shaw, 98 N.M. 580, 651 P.2d 115 (Ct. App. 1982).

When defendant's request for final disposition does not trigger 180-day rule. —
Where the defendant wrote the district attorney in Albuquerque to request a final
disposition of pending Arizona charges on the same day that he pleaded guilty to
California felony charges, he had not entered upon "term of imprisonment" within this
section; therefore, his request did not trigger section's requirement of trial within 180



days after request for disposition of the charge. State v. Duncan, 95 N.M. 215, 619 P.2d
1259 (Ct. App. 1980).

Triggering the 180—day provision. — The Interstate Agreement for Detainers Act
becomes effective only when a detainer is filed, and a letter sent by the defendant to the
district attorney's office before issuance of the detainer was insufficient to trigger the
180-day trial provision. State v. Morawe, 1996-NMCA-110, 122 N.M. 489, 927 P.2d 44.

Not applicable to sentencing. — Because the Interstate Agreement on Detainers Act
does not apply to sentencing and because a habitual offender proceeding addresses
sentence enhancement, a defendant held in prison in another state does not have a
right to a final disposition of habitual offender status within 180 days of serving a
request for a final disposition. State v. Padilla, 2006-NMCA-070, 139 N.M. 700, 137
P.3d 640, cert. denied, 2006-NMCERT-006, 140 N.M. 224, 141 P.3d 1278.

Waiver of time limits. — Although the defendant did not specifically request a waiver
of the Interstate Agreement on Detainers Act time limitations, such a waiver was implied
from the defendant's waiver of all speedy trial time limitations. State v. Montoya, 119
N.M. 95, 888 P.2d 977 (Ct. App. 1994), cert. denied, 119 N.M. 168, 889 P.2d 203
(1995).

Agreement not pertinent following absolute release of prisoner. — When a sending
state absolutely releases a prisoner within 120 days of his arrival in the receiving state,
provisions of the Interstate Agreement on Detainers Act cease to be pertinent. State v.
Quiroz, 94 N.M. 517, 612 P.2d 1328 (Ct. App.), cert. denied, 94 N.M. 675, 615 P.2d 992
(1980).

Law reviews. — For annual survey of New Mexico criminal procedure, see 16 N.M.L.
Rev. 25 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, construction, and application of
interstate agreement on detainers, 98 A.L.R.3d 160.

Availability of postconviction relief under 28 USCS § 2254 based on alleged

governmental violation of Interstate Agreement on Detainers Act (18 USCS Appx), 63
A.L.R. Fed. 155.

31-5-13. Definition.

As used in the Agreement on Detainers [31-5-12 NMSA 1978] with reference to the
courts of this state, the phrase "appropriate court" means the district court.

History: 1953 Comp., 8 41-20-20, enacted by Laws 1971, ch. 270, 8 2.

31-5-14. Cooperation.



All courts, departments, agencies, officers and employees of this state and its
political subdivisions are hereby directed to enforce the Agreement on Detainers [31-5-
12 NMSA 1978] and to cooperate with one another and with other party states in
enforcing the agreement and effectuating its purpose.

History: 1953 Comp., 8§ 41-20-21, enacted by Laws 1971, ch. 270, 8 3.

31-5-15. Habitual offenders.

Nothing in this act [31-5-12 to 31-5-16 NMSA 1978] or in the Agreement on
Detainers [31-5-12 NMSA 1978] shall be construed to require the application of the
habitual offenders laws to any person on account of any conviction had in a proceeding
brought to final disposition by reason of the use of that agreement.

History: 1953 Comp., 8 41-20-22, enacted by Laws 1971, ch. 270, 8§ 4.

31-5-16. Transfers.

The corrections department shall give over the person of any inmate whenever
required by the operation of the Agreement on Detainers [31-5-12 NMSA 1978].

History: 1953 Comp., § 41-20-23, enacted by Laws 1971, ch. 270, § 5.
ANNOTATIONS

Cross references. — For reorganization of the corrections department, see 9-3-3
NMSA 1978 and notes thereto.

31-5-17. Interstate Corrections Compact.

The Interstate Corrections Compact is enacted into law and entered into by New
Mexico with any other states legally joining therein in the form substantially as follows:

Article 1. Purpose and Policy

The party states, desiring by common action to fully utilize and improve their
institutional facilities and provide adequate programs for the confinement, treatment and
rehabilitation of various types of offenders, declare that it 