CHAPTER 40
Domestic Affairs

ARTICLE 1
Marriage in General

40-1-1. [Marriage is civil contract requiring consent of parties.]

Marriage is contemplated by the law as a civil contract, for which the consent of the
contracting parties, capable in law of contracting, is essential.

History: Laws 1862-1863, p. 64; C.L. 1865, ch. 75, § 2; C.L. 1884, § 978; C.L. 1897, §
1415; Code 1915, § 3425; C.S. 1929, § 87-101; 1941 Comp., 8 65-101; 1953 Comp., §
57-1-1.

ANNOTATIONS

Cross references. — For marriage settlement and separation contracts, see 40-2-4 to
40-2-7 NMSA 1978.

For dissolution of marriage, see 40-4-1 NMSA 1978 et seq.

For jurisdiction of children's court to authorize marriage of minor, see 32A-1-8 NMSA
1978.

For magistrates solemnizing contract of marriage, see 35-3-2 NMSA 1978.

Effect of section is to deny validity to mere consent marriage. In re Gabaldon's
Estate, 38 N.M. 392, 34 P.2d 672, 94 A.L.R. 980 (1934).

Marriage, standing alone, is presumed valid. That is, the party attacking it carries the
burden of proof and the invalidity must be proven by clear and convincing evidence.
Panzer v. Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

Lack of evidence of license does not rebut presumption. — Mere lack of evidence
of a record of the issuance of a license or of a ceremonial marriage is not sufficient to
rebut the presumption of a ceremonial marriage. Trower v. Board of County Comm'rs,
75 N.M. 125, 401 P.2d 109 (1965), overruled on other grounds Panzer v. Panzer, 87
N.M. 29, 528 P.2d 888 (1974).

Presumption attaches to marriage that is later in time. — Panzer v. Panzer, 87 N.M.
29, 528 P.2d 888 (1974).



Evidence to prove valid marriage. — While this article prescribes the manner in which
a marriage may be solemnized in this state, nowhere does it set forth rules of evidence
by which a valid marriage must be proven. The fact of marriage may be proven either by
direct or circumstantial evidence, documentary evidence or by parol, and the sufficiency
of the evidence to establish a marriage is governed by the general rules of evidence.
Trower v. Board of County Comm'rs, 75 N.M. 125, 401 P.2d 109 (1965), overruled on
other grounds Panzer v. Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

Common-law marriages historically invalid. — Until the enactment of this section,
the law relating to marriages in New Mexico stood as if the rule of the council of Trent of
1563 was the law of the land, except as modified by the section compiled as 40-1-2
NMSA 1978. Under said rule, valid marriages must have been celebrated before the
parish or other priest, or by license of the ordinary, and before two or three witnesses,
and consent marriages were invalid. Section 40-1-2 NMSA 1978 added only the
provision that any clergyman or a civil magistrate could perform marriages, and the law
of which the present section was a part added the first regulatory provisions without
changing the basic foundation of lawful marriages. Since the civil law rule was modified
by statute prior to the adoption of the common law as the rule of practice and decision
here, the latter had no effect, and common-law marriages have never been valid in New
Mexico. In re Gabaldon's Estate, 38 N.M. 392, 34 P.2d 672, 94 A.L.R. 980 (1934).

Marriage not recognized unless formally contracted and solemnized. — New
Mexico does not recognize any marriage consummated therein which is not formally
consummated by contract and solemnized before an official. Hazelwood v. Hazelwood,
89 N.M. 659, 556 P.2d 345 (1976); Merrill v. Davis, 100 N.M. 552, 673 P.2d 1285
(1983).

De facto marriage not ground for retroactive modification of alimony. — A "de
facto marriage," whatever may be required to constitute such, does not constitute
grounds for retroactively modifying or abating accrued alimony payments; although, the
district court does have discretion to modify prospectively or terminate an alimony
award, if the circumstances so warrant, where the termination of alimony was largely
predicated on its finding of a de facto marriage, the judgment of the trial court was
reversed and the cause remanded. Hazelwood v. Hazelwood, 89 N.M. 659, 556 P.2d
345 (1976).

Special power of attorney for application and marriage by proxy. — The execution
of a special power of attorney, for the purpose of participating in the application for a
marriage license and subsequently in a marriage ceremony by proxy, should be before
a person authorized to administer oaths, including military officers on active duty and
should specify completely the required information as to age, relationship of the
engaged persons, consanguinity, present marital status, and a specific statement
authorizing the named attorney in fact or proxy to enter into a contract with the person
named. 1957-58 Op. Att'y Gen. No. 57-13.



Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage 88 4, 6, 7.

Recovery for services rendered by persons living in apparent relation of husband and
wife without express agreement for compensation, 94 A.L.R.3d 552.

Marriage between persons of the same sex, 81 A.L.R.5th 1.

55 C.J.S. Marriage § 18.
40-1-2. Clergymen or civil magistrates may solemnize; fees.

A. A person may solemnize the contract of matrimony by means of an ordained
clergyman or authorized representative of a federally recognized Indian tribe, without
regard to the sect to which he may belong or the rites and customs he may practice.

B. Judges, justices and magistrates of any of the courts established by the
constitution of New Mexico, United States constitution, laws of the state or laws of the
United States are civil magistrates having authority to solemnize contracts of
matrimony.

C. Civil magistrates solemnizing contracts of matrimony shall charge no fee
therefor.

History: Laws 1859-1860, p. 120; C.L. 1865, ch. 75,8 1; C.L. 1884, 8 977; C.L. 1897, §
1414; Code 1915, § 3426; C.S. 1929, § 87-102; 1941 Comp., 8§ 65-102; 1953 Comp., §
57-1-2; Laws 1983, ch. 193, 8 1; 1989, ch. 78, § 1; 2001, ch. 99, § 1.

ANNOTATIONS

Cross references. — For magistrates solemnizing contract of marriage, see 35-3-2
NMSA 1978.

The 1989 amendment, effective June 16, 1989, in Subsection A, inserted "or
authorized representative of a federally recognized Indian tribe" and added "or the rites
and customs he may practice”, and made minor stylistic changes throughout the
section.

The 2001 amendment, effective June 15, 2001, substituted "A person may solemnize"
for "It is lawful, valid and binding to all intents and purposes for those who may so desire
to solemnize" in Subsection A; and inserted "United States constitution" and "or laws or
the United States" in Subsection B.



Proof and presumption of marriage ceremony. — A marriage ceremony may be
proved by any competent withess present at the ceremony, and when proven, the
contract, the capacity of the parties, and the validity of the marriage will be presumed.
United States v. de Amador, 6 N.M. 173, 27 P. 488 (1891); United States v. de Lujan, 6
N.M. 179, 27 P. 489 (1891); United States v. Chaves, 6 N.M. 180, 27 P. 489 (1891).

Statute preceded common-law rule. — This section and historical fact indicate that, in
the belief of those who framed and passed it, either because of the requirement of the
council of Trent in 1563, or otherwise, the only valid marriage theretofore was one
celebrated by a Roman Catholic priest, and so a mere consent marriage was and is
invalid, since common-law marriages were never legalized in New Mexico, and the first
regulating statute, of which 40-1-1 NMSA 1978 was a part, preceded the adoption of the
common law as the rule of practice and decision. In re Gabaldon's Estate, 38 N.M. 392,
34 P.2d 672, 94 A.L.R. 980 (1934).

Marriage not recognized unless formally contracted and solemnized. — New
Mexico does not recognize any marriage consummated therein which is not formally
consummated by contract and solemnized before an official. Hazelwood v. Hazelwood,
89 N.M. 659, 556 P.2d 345 (1976); Merrill v. Davis, 100 N.M. 552, 673 P.2d 1285
(1983).

Civil magistrates within section. — Probate judges, justices of the peace (now
magistrates), and judges of the district court are civil magistrates within this section,
although not specifically mentioned. Golden v. Golden, 41 N.M. 356, 68 P.2d 928
(1937).

County clerk not included. — Since county clerk is not a civil magistrate he cannot
perform a marriage ceremony. 1941-42 Op. Att'y Gen. No. 3746.

Army or navy chaplain may perform marriage. — A duly ordained clergyman serving
as an army or navy chaplain may perform marriage ceremony in this state. 1941-42 Op.
Att'y Gen. No. 4028.

Police judge may perform marriage. — A police judge may legally perform a marriage
ceremony in this state since he is a "civil magistrate.” 1941-42 Op. Att'y Gen. No. 4133.

Area where judge may perform marriage ceremony. — A municipal judge cannot
perform a marriage ceremony outside of the municipality in which he sits. 1988 Op. Att'y
Gen. No. 88-36.

A magistrate judge cannot perform a marriage ceremony outside of his district. 1988
Op. Att'y Gen. No. 88-36.

Except for probate and municipal judges, judges and justices may solemnize marriages
anywhere in New Mexico. 1991 Op. Att'y Gen. No. 91-09.



Ceremony performed with proxy. — Marriage ceremony may be performed where
one of the parties is represented by a proxy as has been allowed and recognized in the
Catholic church since before the Council of Trent. 1943-44 Op. Att'y Gen. No. 4283.

Fee for probate judge performing ceremony. — A probate judge may perform a
marriage ceremony; and while he may not charge a fee, he could keep as his own any
voluntary gift for the service. 1917-18 Op. Att'y Gen. 65; 1929-30 Op. Att'y Gen. 40;
1931-32 Op. Att'y Gen. 31.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage 8 40.
Right to attack validity of marriage after death of a party, 47 A.L.R.2d 1393.

Admissibility of evidence in prosecution for false pretense by promise of marriage of
similar attempt on other occasion, 78 A.L.R.2d 1359.

Validity of marriage as affected by intention of the parties that it should be only a matter
of form or jest, 14 A.L.R.2d 624.

Presumption as to advancement to child by gift on marriage, 31 A.L.R.2d 1036.

Validity of marriage as affected by lack of legal authority of person solemnizing it, 13
A.L.R.4th 1323.

55 C.J.S. Marriage § 29.

40-1-3. Ceremony by religious society.

It is lawful for any religious society or federally recognized Indian tribe to celebrate
marriage conformably with its rites and customs, and the secretary of the society or the
person presiding over the society or federally recognized Indian tribe shall make and
transmit a transcript to the county clerk certifying to the marriages solemnized.

History: Laws 1862-1863, p. 66; C.L. 1865, ch. 75, 8 8; C.L. 1884, § 984; C.L. 1897, §
1421; Code 1915, § 3428; C.S. 1929, § 87-104; 1941 Comp., 8§ 65-103; 1953 Comp., §
57-1-3; Laws 1983, ch. 193, § 2; 1989, ch. 78, § 2.

ANNOTATIONS

Compiler's notes. — As originally enacted, this section also contained the words: "and
it shall be the duty of said clerk to record said marriages in the same manner as
provided for in the foregoing section, and in case said society or the secretary or the
person president thereof fail to comply with the provisions hereof, the same shall incur
the penalty provided in the fifth section of this act, which shall be recovered in the same
manner as is prescribed in said section.” That provision was deleted by the 1915 Code
compilers as impliedly repealed by Laws 1905, ch. 65, 8§ 4 (40-1-15 NMSA 1978).



The 1989 amendment, effective June 16, 1989, twice inserted "or federally recognized
Indian tribe", and made minor stylistic changes.

Lack of evidence of license does not rebut presumption of marriage. — Mere lack
of evidence of a record of the issuance of a license or of a ceremonial marriage is not
sufficient to rebut the presumption of a ceremonial marriage. Trower v. Board of County
Comm'rs, 75 N.M. 125, 401 P.2d 109 (1965), overruled on other grounds Panzer v.
Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

40-1-4. [Lawful marriages without the state recognized.]

All marriages celebrated beyond the limits of this state, which are valid according to
the laws of the country wherein they were celebrated or contracted, shall be likewise
valid in this state, and shall have the same force as if they had been celebrated in
accordance with the laws in force in this state.

History: Laws 1862-1863, p. 64; C.L. 1865, ch. 75, 8 10; C.L. 1884, § 986; C.L. 1897, §
1423; Code 1915, § 3429; C.S. 1929, § 87-105; 1941 Comp., § 65-104; 1953 Comp., 8
57-1-4.

ANNOTATIONS

Validity governed by law of place where performed. — New Mexico applies the rule
of comity, that the law of the place where the marriage is performed governs the validity
of that marriage. Fellin v. Estate of Lamb, 99 N.M. 157, 655 P.2d 1001 (1982).

Common-law marriage valid where consummated, valid in New Mexico. —
Although a valid common-law marriage may not be consummated in New Mexico, if
valid where consummated, it will be recognized in New Mexico. Gallegos v. Wilkerson,
79 N.M. 549, 445 P.2d 970 (1968).

Although this state does not authorize common-law marriages, it will recognize such
marriages if valid in the jurisdiction where consummated. New Mexico applies the rule
of comity, that the law of the place of contract governs the validity of a marriage. Bivians
v. Denk, 98 N.M. 722, 652 P.2d 744 (Ct. App. 1982).

What constitutes common-law marriage. — Common-law marriage is considered to
be a status arrived at by express or implied mutual consent or agreement of the parties,
followed by cohabitation as husband and wife and publicly holding themselves out as
such. Gallegos v. Wilkerson, 79 N.M. 549, 445 P.2d 970 (1968).

Validity of common-law marriage formed in foreign jurisdiction governed by its
law. — To determine whether a valid common-law marriage was formed in a foreign
jurisdiction, it is necessary to look to the substantive law of that jurisdiction. The
threshold question is whether a couple established significant contacts with a



jurisdiction recognizing common-law marriage. Fellin v. Estate of Lamb, 99 N.M. 157,
655 P.2d 1001 (1982).

New Mexico law applies as to evidence required for validity. — Although foreign
law determines the requisites of an asserted foreign common-law marriage, New
Mexico law determines the competency, admissibility, quality, degree and quantum of
evidence required to establish the vital facts. Bivians v. Denk, 98 N.M. 722, 652 P.2d
744 (Ct. App. 1982).

Transmuting illicit relationship into valid common-law marriage. — For an illicit
relationship to become transmuted into a valid common-law marriage, the evidence
must show actual matrimony by mutual consent of each of the parties within the state
authorizing common-law marriage, plus each of the other elements required in that
jurisdiction. Bivians v. Denk, 98 N.M. 722, 652 P.2d 744 (Ct. App. 1982).

Proof required where original relationship in this state illicit. — If the original
relationship of a couple in New Mexico is illicit and the couple continue to maintain legal
residence in New Mexico, a common-law marriage cannot be inferred absent proof of
each element necessary to establish a common-law marriage and a showing of
substantial contacts by the parties with the state where the alleged common-law
marriage occurred. Bivians v. Denk, 98 N.M. 722, 652 P.2d 744 (Ct. App. 1982).

Evidence of common-law marriage in Texas. — Where proof is present that parties
went to El Paso, rented an apartment, agreed to a marriage between themselves, lived
together there, and held themselves out as husband and wife, the finding of the court of
a valid common-law marriage in Texas is thus supported by substantial evidence and
should not be disturbed by supreme court. Gallegos v. Wilkerson, 79 N.M. 549, 445
P.2d 970 (1968).

Common-law marriage of New Mexico residents. — This section makes lawful "all
marriages celebrated beyond the limits of this state, which are valid according to the
laws" of the place where celebrated. No exception is made for residents of New Mexico.
That the court should not hold invalid a common-law marriage contracted by the parties
in Texas, even though residents of New Mexico, would seem to be the direction of the
section. Gallegos v. Wilkerson, 79 N.M. 549, 445 P.2d 970 (1968).

Uncle/niece marriages. — This state recognizes the general rule, which is that a
marriage valid when and where performed is valid everywhere, and has no judicial
decision invalidating an uncle-niece marriage validly contracted outside the state.
Leszinske v. Poole, 110 N.M. 663, 798 P.2d 1049 (Ct. App. 1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Habit and repute as essential to
common-law marriage, 33 A.L.R. 27.

Common-law marriage between parties to divorce, 82 A.L.R.2d 688.



Divorced woman's subsequent sexual relations or misconduct as warranting, alone or
with other circumstances, modification of alimony decree, 98 A.L.R.3d 453.

55 C.J.S. Marriage § 8.

40-1-5. Minors; consent of [parent or] guardian necessary.

No person under the age of majority can marry, unless he obtains the consent of his
parent, guardian or of the person under whose charge he is, and for that purpose the
presence of those parties, or of a certificate in writing authenticated before competent
authority, is required. No person under the age of sixteen years may marry, with or
without the consent of his parent or guardian, unless the marriage is authorized under
the provisions of Subsection B of Section 40-1-6 NMSA 1978.

History: Laws 1862-1863, p. 64; C.L. 1865, ch. 75, 8 3; C.L. 1884, § 979; C.L. 1897, §

1416; Code 1915, § 3427; Laws 1923, ch. 100, § 1; C.S. 1929, § 87-103; 1941 Comp.,

8§ 65-105; 1953 Comp., 8 57-1-5; Laws 1973, ch. 51, § 1; 1975, ch. 32, § 1.
ANNOTATIONS

Cross references. — For age of majority, 18 years, see 28-6-1 NMSA 1978.

Consent should be acknowledged or witnessed. — The consent of parent or

guardian to a marriage when sent as separate instrument should be acknowledged or

witnessed. 1937-38 Op. Att'y Gen. 137.

Only one parent's consent necessary. — When parental consent to the marriage of a

minor is required, the consent of only one parent is necessary. 1964 Op. Att'y Gen. No.

64-135.

Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage 8§ 15.

55 C.J.S. Marriage § 23.
40-1-6. Restrictions on marriage of minors.

A. No person authorized by the laws of this state to celebrate marriages shall
knowingly unite in marriage:

Q) any person under the age of eighteen years without the consent of his
parent or guardian; or



(2) any person under the age of sixteen years with or without the consent of
his parent or guardian.

B. The children's or family court division of the district court may authorize the
marriage of persons under the ages stated in Subsection A of this section in settlement
of proceedings to compel support and establish parentage, or where the female is under
the age of consent and is pregnant, if the marriage would not be incestuous.

History: Laws 1876, ch. 31, § 2; C.L. 1884, § 993; C.L. 1897, § 1426; Code 1915, §
3431; Laws 1923, ch. 100, § 2; C.S. 1929, § 87-107; 1941 Comp., 8 65-106; Laws
1953, ch. 112, 8§ 1; 1953 Comp., 8 57-1-6; Laws 1972, ch. 97, § 70; 1975, ch. 32, § 2.

ANNOTATIONS
Cross references. — For age of majority, 18 years, see 28-6-1 NMSA 1978.

For jurisdiction of children's court to authorize marriage of minor, see 32A-1-8 NMSA
1978.

Knowledge of person's age not element of offense. — The marrying of a female
under 15, prohibited by this section (before its amendment), the penalty for which was
provided by 40-1-8 NMSA 1978, belonged to that class of statutory misdemeanors
where knowledge of the person's age and an intent to marry one under age is not a
necessary element of the offense. Territory v. Harwood, 15 N.M. 424, 110 P. 556, 29
L.R.A. (n.s.) 504 (1910).

Such marriages to be declared void by court. — Section 40-1-9 NMSA 1978 (before
its amendment) did not make the marriages of males under 18 or females under 15
voidable for they were declared void by this section (before its amendment), but merely
provided that they should be declared void by court decree, and rendered less harsh the
operation of the statute upon participants in such illegal marriages and their possible
and innocent offspring without affecting the liability of the presiding official. Territory v.
Harwood, 15 N.M. 424, 110 P. 556, 29 L.R.A. (n.s.) 504 (1910).

Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage § 14.
Attack on marriage of a child after his death, 47 A.L.R.2d 1393.
Marriage as affecting jurisdiction of juvenile court over child, 14 A.L.R.2d 336.

55 C.J.S. Marriage 8§ 11.

40-1-7. [Incestuous marriages.]



All marriages between relations and children, including grandfathers and
grandchildren of all degrees, between half brothers and sisters, as also of full blood;
between uncles and nieces, aunts and nephews, are hereby declared incestuous and
absolutely void. This section shall extend to illegitimate as well as to legitimate children.

History: Laws 1876, ch. 31, 8§ 1; C.L. 1884, § 992; C.L. 1897, § 1425; Code 1915, §
3430; C.S. 1929, § 87-106; 1941 Comp., § 65-107; 1953 Comp., § 57-1-7.

ANNOTATIONS

Compiler's notes. — Prior to Comp. Laws 1884, this section contained the words "and
first cousins" following the word "nephews." Those words were deleted to accord with
Laws 1880, ch. 37, 8 1, which repealed "such parts of all laws as prohibit the marriage
of cousins of any degree."

Marriage valid where celebrated. — New Mexico's public policy against incest did not
preclude the district court from awarding a mother primary physical custody of her
children, after taking into account her plans to marry her uncle, where that choice was in
the best interests of the children, and mother and uncle intended to reside in California.
Leszinske v. Poole, 110 N.M. 663, 798 P.2d 1049 (Ct. App. 1990).

Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

For article, "New Mexico's 1969 Criminal Abortion Law,"” see 10 Nat. Resources J. 591
(1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. Jur. 2d Incest 88 1, 7.
Incestuous marriage, attack after death of party, 47 A.L.R.2d 1393.

55 C.J.S. Marriage 8§ 16.

40-1-8. [Contracting or performing ceremony for unlawful marriage;
penalty.]

If any person prohibited from contracting marriage by the foregoing sections, shall
violate the provisions thereof by contracting marriage contrary to the provisions of said
sections, he or they shall be punished by fine on conviction thereof, in any sum not less
than fifty dollars [($50.00)]; and every person authorized under the laws of this state to
celebrate marriages, who shall unite in wedlock any of the persons whose marriage is
declared invalid by the previous sections of this chapter, on conviction thereof, shall be
fined in any sum not less than fifty dollars [($50.00)].

History: Laws 1876, ch. 31, 8 3; C.L. 1884, § 994; C.L. 1897, § 1427; Code 1915, §
3432; C.S. 1929, § 87-108; 1941 Comp., § 65-108; 1953 Comp., § 57-1-8.



ANNOTATIONS

Compiler's notes. — The first provision of this section, insofar as it relates to
incestuous marriages prohibited by 40-1-7 NMSA 1978, was in conflict with Laws 1876,
ch. 31, 8§ 4 and was deemed superseded by 40-7-3, 1953 Comp. (now repealed), which
read: "If any person within the degrees of consanguinity, in which marriages are
declared invalid by this chapter, shall contract marriage, one with the other, or shall
cohabit dissolutely and lasciviously, one with the other, they or any one of them, shall
be punished on conviction thereof by imprisonment in the state penitentiary for not more
than one year, or by fine of not less than fifty dollars."

The 1915 Code compilers deleted the words "of this act" following the words "foregoing
sections" and substituted the word "chapter" for the word "act.” The latter referred to 40-
1-6 and 40-1-7 NMSA 1978, but the substitution of the word "chapter" would appear to
extend the reference to the "foregoing sections" and the "previous sections" to 40-1-1 to
40-1-7 NMSA 1978.

Section not repealed by subsequent enactment. — This section directed against the
uniting of persons in marriage under age was not repealed by 40-1-9 NMSA 1978,
enacted by the same legislature, providing that such marriages should be declared void
only by court decree. Territory v. Harwood, 15 N.M. 424, 110 P. 556, 29 L.R.A. (n.s.)
504 (1910).

Knowledge of age not an element. — This section, penalizing officiating officers for
uniting in marriage females under age of 15 years, prohibited by 40-1-6 NMSA 1978
(before its amendment), did not make knowledge of the girl's age or an intent to marry a
person under age a necessary element. Territory v. Harwood, 15 N.M. 424, 110 P. 556,
29 L.R.A. (n.s.) 504 (1910).

Law reviews. — For article, "Annulment of Marriages in New Mexico: Part Il - Proposed
Statute,” see 2 Nat. Resources J. 270 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Power of legislature to provide
punishment for those solemnizing marriage contrary to statutory commands, 114 A.L.R.
1117.

55 C.J.S. Marriage § 30.

40-1-9. Prohibited marriages; annulment.

No marriage between relatives within the prohibited degrees or between or with
infants under the prohibited ages, shall be declared void, except by a decree of the
district court upon proper proceedings being had therein. A cause of action may be
instituted by the minor, by next friend, by either parent or legal guardian of such minor
or by the district attorney. In the case of minors, no party to the marriage who may be
over the prohibited age shall be allowed to apply for or obtain a decree of the court



declaring such marriage void; but such minor may do so, and the court may in its
discretion grant alimony until the minor becomes of age or remarries. All children of
marriage so declared void as aforesaid shall be deemed and held as legitimate with the
right of inheritance from both parents; and also in the case of minors, if the parties
should live together until they arrive at the age under which marriage is prohibited
[permitted] by statute, then and in that case, such marriage shall be deemed legal and
binding.

History: Laws 1876, ch. 32, 8 1; C.L. 1884, § 997; C.L. 1897, § 1430; Code 1915, §
3434; Laws 1927, ch. 110, 8 1; C.S. 1929, § 87-110; 1941 Comp., § 65-109; 1953
Comp., 8§ 57-1-9; Laws 1973, ch. 51, § 2.

ANNOTATIONS

Compiler's notes. — The bracketed material in this section was inserted by the
compiler. It was not enacted by the legislature and is not part of the law.

Penal provision not repealed by this section. — Penal provision of 40-1-8 NMSA
1978, directed against the uniting of persons under age in marriage, was not repealed
by this section, enacted by same legislature, providing that such marriages should be
declared void only by court decree. Territory v. Harwood, 15 N.M. 424, 110 P. 556, 29
L.R.A. (n.s.) 504 (1910).

Prohibited marriages to be declared void by court. — When the legislature provided
in this section (before its amendment) that the marriages prohibited by 40-1-6 NMSA
1978 (before its amendment) and 40-1-7 NMSA 1978 should be declared void by court
decree, it left them none the less contrary to law and none the less among those
"declared invalid" by the preceding act. The effect was to render less harsh the
operation of the statute upon the participants in such illegal marriage and their possible
and innocent offspring. Territory v. Harwood, 15 N.M. 424, 110 P. 556, 29 L.R.A. (n.s.)
504 (1910).

Applicability to alimony where bigamous marriage admitted. — This act applies to
no invalid or void marriages other than those enumerated, and cannot be grounds of
alimony where a bigamous marriage is in effect admitted. Prince v. Freeman, 45 N.M.
143, 112 P.2d 821 (1941).

Presumption as to validity of later marriage. — In dual marriage situations, where
validity of second marriage is attacked on the basis of the first being a subsisting
relationship at the time the second was contracted, the presumption of validity attaches
to the second marriage. Panzer v. Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

To overcome presumption of validity which attaches to later marriage proof is
required of the prior marriage plus the fact that it has not been terminated by death or
divorce. Panzer v. Panzer, 87 N.M. 29, 528 P.2d 888 (1974).



Law reviews. — For article, "Annulment of Marriages in New Mexico," see 1 Nat.
Resources J. 146 (1961).

For article, "Annulment of Marriages in New Mexico: Part Il - Proposed Statute,” see 2
Nat. Resources J. 270 (1962).

For symposium, "Equal Rights in Divorce and Separation,” see 3 N.M.L. Rev. 118
(2973).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. Jur. 2d Annulment of Marriage 8
1; 52 Am. Jur. 2d Marriage 88 6, 72 to 77, 148, 149.

Misrepresentation or mistake as to identity or condition in life of one of the parties as
affecting validity of marriage, 50 A.L.R.3d 1295.

Mental capacity to marry, 57 A.L.R.2d 1250, 82 A.L.R.2d 1040.
Effect of intoxication on mental capacity to marry, 57 A.L.R.2d 1250, 82 A.L.R.2d 1040.

Effect of annulment of marriage and rights arising out of acts or transactions between
parties prior thereto, 2 A.L.R.2d 637.

Avoidance of procreation of children as ground for annulment, 4 A.L.R.2d 227.

Cohabitation of persons ceremonially married after learning of facts negativing
dissolution of previous marriage of one, as affecting right to annulment, 4 A.L.R.2d 542.

Validity of marriage as affected by intention of the parties that it should be only a matter
of form or jest, 14 A.L.R.2d 624.

Antenuptial knowledge relating to alleged grounds as barring right to annulment, 15
A.L.R.2d 706.

What constitutes duress sufficient to warrant annulment of marriage, 16 A.L.R.2d 1430.
Racial, religious or political differences as ground for annulment, 25 A.L.R.2d 928.
Refusal of sexual intercourse as fraud sufficient for annulment, 28 A.L.R.2d 499.

Rights and remedies in respect of property accumulated by man and woman living
together in illicit relations or under void marriage, 31 A.L.R.2d 1255.

Applicability, to annulment actions, of residence requirements of divorce statutes, 32
A.L.R.2d 734.



Soldiers' and Sailors' Civil Relief Act of 1940, as amended, as affecting matrimonial
actions, 54 A.L.R.2d 390.

Right to allowance of permanent alimony in connection with decree of annulment, 54
A.L.R.2d 1410.

Court's power as to custody and support of children in annulment proceedings, 63
A.L.R.2d 1008.

Concealment of unchastity prior to marriage, as ground for annulment of marriage, 64
A.L.R.2d 742.

Determination of paternity, legitimacy or legitimation of children in action for annulment,
65 A.L.R.2d 1381.

Mental health of contesting parent as factor in award of child custody in annulment
proceeding, 74 A.L.R.2d 1073.

Determination of property rights in wedding presents in action for annulment, 75
A.L.R.2d 1365.

Concealment of or misrepresentation as to previous marriage or divorce as ground for
annulment of marriage, 15 A.L.R.3d 759.

Incapacity for sexual intercourse as ground for annulment, 52 A.L.R.3d 589.
Annulment as affecting will previously executed by husband or wife, 71 A.L.R.3d 1297.

Right to allowance of permanent alimony in connection with decree of annulment, 81
A.L.R.3d 281.

Recovery for services rendered by persons living in apparent relation of husband and
wife without express agreement for compensation, 94 A.L.R.3d 552.

Homosexuality, transvestism, and similar sexual practices as grounds for annulment of
marriage, 68 A.L.R.4th 1069.

Excessiveness of adequacy of attorneys' fees in domestic relations cases, 17 A.L.R.5th
366.

Sexual intercourse between persons related by half blood as incest, 34 A.L.R.5th 723.
Mental health of contesting parent as factor in award of child custody, 53 A.L.R.5th 375.

55 C.J.S. Marriage 88 35, 36.



40-1-10. License required; county clerk.

Each couple desiring to marry in New Mexico shall obtain a license from a county
clerk and file the same for recording in the county issuing the license, following the
marriage ceremony. Except as provided in Section 40-1-6 NMSA 1978, a county clerk
shall issue no license for the marriage of any person under the age of majority without
the consent of his parent or guardian. It shall be the duty of each county clerk to require
the affidavit of at least two reliable persons who are acquainted with the age of the
applicant for license, as to the age of whom a county clerk may be in doubt, and the
failure of any county clerk to perform his duty under this section shall be grounds for the
removal of the county clerk from office, in the manner provided for the removal from
office of county officers for misfeasance or malfeasance in office.

History: Laws 1905, ch. 65, § 1; Code 1915, § 3435; C.S. 1929, § 87-111; Laws 1939,
ch. 25, § 1; 1941 Comp., 8 65-110; 1953 Comp., § 57-1-10; Laws 1969, ch. 104, 8§ 1;
1973, ch. 51, § 3.

ANNOTATIONS

Cross references. — For validation of marriages in 1905 where no license obtained,
see 40-1-20 NMSA 1978.

For removal of local officers, see 10-4-1 to 10-4-29 NMSA 1978.
For age of majority, 18 years, see 28-6-1 NMSA 1978.

Lack of evidence of license does not rebut presumption of marriage. — Mere lack
of evidence of a record of the issuance of a license or of a ceremonial marriage is not
sufficient to rebut the presumption of a ceremonial marriage. Trower v. Board of County
Comm'rs, 75 N.M. 125, 401 P.2d 109 (1965), overruled on other grounds Panzer v.
Panzer, 87 N.M. 29, 528 P.2d 888 (1974).

Marriage is civil contract which must be licensed. — In New Mexico, marriage is a
civil contract which must be licensed. It is also a contract in which the public is
interested and to which the state is a party. Bivians v. Denk, 98 N.M. 722, 652 P.2d 744
(Ct. App. 1982).

Only one parent's consent necessary. — When parental consent to the marriage of a
minor is required, the consent of only one parent is necessary. 1964 Op. Att'y Gen. No.
64-135.

County clerk may issue marriage license where neither party has appeared
personally to apply for the license where the form of application used is substantially in
agreement with 40-1-18 NMSA 1978 and the county clerk is satisfied as to the ages.
1967 Op. Att'y Gen. No. 67-88.



Oath as to age before notary of another state. — The only reason that the parties
appear before the county clerk or the deputy clerk is to allow the clerk's office to
determine if the parties are of legal age to be married in this state without parental
consent. The parties can take an oath as to their age before a notary of any other state.
1967 Op. Att'y Gen. No. 67-88.

There is no time limitation on validity of marriage licenses. 1968 Op. Att'y Gen. No.
68-53.

Marriage valid even though performed in county other than where license
obtained. — A marriage is valid even though the marriage ceremony was performed in
a county of this state other than the county wherein the marriage license was obtained
by the parties. 1961-62 Op. Att'y Gen. No. 61-104.

Persons performing ceremonies not liable. — The act of a duly qualified justice of
the peace (now magistrate), priest or minister, in performing a marriage ceremony
where the marriage license was obtained in a county of this state other than that where
the marriage ceremony was celebrated, does not fall within the mandatory or prohibited
provisions, and the wording of this section does not expressly or by inference refer to
persons performing the marriage ceremony. Therefore, such persons may perform such
ceremonies without violating the marriage laws or subjecting themselves to criminal
penalty. 1961-62 Op. Att'y Gen. No. 61-104.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. Jur. 2d Marriage 88 33, 34.
Right to attack validity of marriage after death of party thereto, 47 A.L.R.2d 1393.

Validity of solemnized marriage as affected by defective license, or license wrongfully
issued or obtained, 61 A.L.R.2d 847.

55 C.J.S. Marriage §§ 25, 26.
40-1-11. Certificate required.

A. Before any county clerk issues any marriage license, each applicant for a
marriage license shall file with the county clerk a certificate from a physician licensed to
practice medicine, which certificate shall state that the applicant has had those tests
and examinations as required by regulation of the health and environment department
[department of health]. Such tests and examinations shall be made not more than thirty
days prior to the date of application for license. The certificate shall state that medical
evaluation or that treatment, as indicated, has been made such that there is no bar to
marriage, as specified by the regulations of the health and environment department
[department of health].



B. The certificate of the physician shall be on a form to be provided and distributed
by the health services division [department of health] to all officers authorized to issue
marriage licenses and to all physicians within the state.

C. The secretary of health and environment [secretary of health] shall make rules
and regulations and employ personnel necessary to effectuate the purposes of Sections
40-1-11 through 40-1-13 NMSA 1978. If regulations require a laboratory test, it shall be
done in a laboratory approved by the secretary of health and environment [secretary of
health].

D. A county clerk shall accept, in lieu of the physician's certificate, a certificate from
any other state having premarital laws, if issued within the time limits prescribed in
Subsection A of this section and if such laws meet the regulations of the secretary of
health and environment [secretary of health].

E. The county clerk shall receive a fee of twenty-five dollars ($25.00) for issuing,
acknowledging and recording a marriage license and marriage certificate. Fifteen
dollars ($15.00) of each fee shall be remitted by the county treasurer to the state
treasurer, within fifteen days of the last day of each month, for credit to the children's
trust fund.

History: 1953 Comp., 8 57-1-10.1, enacted by Laws 1957, ch. 33, 8 1; 1977, ch. 253, §
64; 1979, ch. 131, 8 1; 1985, ch. 52, § 1; 1986, ch. 15, § 10.

ANNOTATIONS

Cross references. — For county clerks, see N.M. Const., art. VI, § 22 and Chapter 4,
Article 40 NMSA 1978.

For the state treasurer, see N.M. Const., art. V, § 1 and 8-6-1 NMSA 1978.

For county treasurers, see Chapter 4, Article 43 NMSA 1978.

For the department of health, see 9-7-1 to 9-7-16 NMSA 1978.

For the secretary of health, see 9-7-5 NMSA 1978.

For the children's trust fund, see 24-19-1 to 24-19-9 NMSA 1978.

Compiler's notes. — The bracketed references to the department of health and the
secretary of health were inserted by the compiler, as Laws 1991, ch. 25, § 16 repeals
former 9-7-4 NMSA 1978 and enacts a new 9-7-4 NMSA 1978, relating to the
department of health. Laws 1991, ch. 25, 8§ 17 amends 9-7-5 NMSA 1978 to provide

that the administrative head of the department of health is the secretary of health. The
bracketed material was not enacted by the legislature and is not part of the law.



The regulations of the department of health governing premarital examinations, referred
to in this section, were withdrawn by the department of health. The notice of the repeal
of those regulations was filed with the state records center on January 23, 1995.

Premarital blood tests to be made at any laboratory. — Clearly the statute
authorizes the performance of premarital blood tests at any laboratory approved by the
department of health and is not confined in its operation to laboratories operated directly
by the department. 1957-58 Op. Att'y Gen. No. 58-140.

Serological tests during pregnancy must be made at laboratory operated directly by
state health department (now department of health), although premarital blood tests
may be processed by any approved laboratory. 1957-58 Op. Att'y Gen. N