CHAPTER 3
Municipalities

ARTICLE 1
General Provisions

3-1-1. Municipalities; short title.
Chapter 3 NMSA 1978 [except Article 66] may be cited as the "Municipal Code".
History: 1953 Comp., 8 14-1-1, enacted by Laws 1965, ch. 300; 1981, ch. 204, § 1.
ANNOTATIONS

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

For comment, "Regional Planning - Subdivision Control - New Mexico's New Municipal
Code," see 6 Nat. Resources J. 135 (1966).

For comment, "Land Use Planning - New Mexico's Green Belt Law," see 8 Nat.
Resources J. 190 (1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions §8 1 to 3.

62 C.J.S. Municipal Corporations 8 1 et seq.
3-1-2. Definitions.
As used in the Municipal Code [Chapter 3 NMSA 1978]:

A. "acquire" or "acquisition" means purchase, construct, accept or any
combination of purchasing, constructing or accepting;

B. "business” means any person, occupation, profession, trade, pursuit,
corporation, institution, establishment, utility, article, commodity or device engaged in
making a profit, but does not include an employee;

C. "census” means any enumeration of population of a municipality
conducted under the direction of the government of the United States, the state of New
Mexico or the municipality;

D. "county" means the county in which the municipality or land is situated,;



E. "district court” means the district court of the district in which the
municipality or land is situated;

F. "governing body" means the city council or city commission of a city, the
board of trustees of a town or village, the council of incorporated counties and the board
of county commissioners of H class counties;

G. "municipal” or "municipality” means any incorporated city, town or village,
whether incorporated under general act, special act or special charter, incorporated
counties and H class counties;

H. "municipal utility" means sewer facilities, water facilities, gas facilities,
electric facilities, generating facilities or any interest in jointly owned generating facilities
owned by a municipality and serving the public. A municipality that owns both electric
facilities and any interest in jointly owned generating facilities may, by ordinance,
designate such interest in jointly owned generating facilities as part of its electric
facilities. Generating facilities shall be considered as part of a municipality's electric
facilities unless the municipality designates, by ordinance, the generating facilities as a
separate municipal utility, such designation being conclusive subject to any existing
property rights or contract rights;

l. "public ground" means any real property owned or leased by a
municipality;

J. "publish" or "publication” means printing in a newspaper that maintains an
office in the municipality and is of general circulation within the municipality or, if such
newspaper is a nondaily paper that will not be circulated to the public in time to meet
publication requirements or if there is no newspaper that maintains an office in the
municipality and is of general circulation within the municipality, then "publish" or
"publication” means posting in six public places within the municipality on the first day
that publication is required in a newspaper that maintains an office in the municipality
and is of general circulation within the municipality. One of the public places where
posting shall be made is the office of the municipal clerk who shall maintain the posting
during the length of time necessary to comply with the provisions relating to the number
of times publication is required in a newspaper of general circulation within the
municipality. The municipal clerk may, in addition to posting, publish one or more times
in a newspaper of general circulation in the municipality;

K. "qualified elector" means any person whose affidavit of voter registration
has been filed by the county clerk, who is registered to vote in a general election
precinct established by the board of county commissioners that is wholly or partly within
the municipal boundaries and who is a resident of the municipality. Persons who would
otherwise be qualified electors if land on which they reside is annexed to a municipality
shall be deemed to be qualified electors:



(1) upon the effective date of the municipal ordinance effectuating the terms
of the annexation as certified by the board of arbitration pursuant to Section 3-7-10
NMSA 1978;

(2) upon thirty days after the filing of an order of annexation by the municipal
boundary commission pursuant to Sections 3-7-15 and 3-7-16 NMSA 1978, if no appeal
is filed or, if an appeal is filed, upon the filing of a nonappealable court order effectuating
the annexation; or

(3) upon thirty days after the filing of an ordinance pursuant to Section 3-7-17
NMSA 1978, if no appeal is filed or, if an appeal is filed, upon the filing of a
nonappealable court order effectuating the annexation;

L. "revenue producing project” means any municipally owned self-liquidating
projects that furnish public services to a municipality and its citizens, including but not
necessarily limited to public buildings; facilities and equipment for the collection or
disposal of trash, refuse or garbage; swimming pools; golf courses and other
recreational facilities; cemeteries or mausoleums or both; airports; off-street parking
garages; and transportation centers, which may include but are not limited to office
facilities and customary terminal facilities for airlines, trains, monorails, subways,
intercity and intracity buses and taxicabs; but "revenue producing facilities" does not
mean a municipal utility as defined in Subsection H of this section;

M. "street" means any thoroughfare that can accommodate pedestrian or
vehicular traffic, is open to the public and is under the control of the municipality;

N. "warrant" means a warrant, check or other negotiable instrument issued
by a municipality in payment for goods or services acquired by the municipality or for
the payment of a debt incurred by the municipality;

O. "mayor" means the chief executive officer of municipalities having the
mayor-council form of government. In municipalities having other forms of government,
the presiding officer of the governing body and the official head of the government,
without executive powers, may be designated mayor by the governing body. Wherever
the Municipal Code requires an act to be performed by the mayor with the consent of
the governing body, in municipalities not having the mayor-council form of government,
the act shall be performed by the governing body;

P. "generating facility" means any facility located within or outside the state
necessary or incidental to the generation or production of electric power and energy by
any means and includes:

(1) any facility necessary or incidental to the acquisition of fuel of any kind for
the production of electric power and energy, including the acquisition of fuel deposits,
the extraction of fuel from natural deposits, the conversion of fuel for use in another
form, the burning of fuel in place and the transportation and storage of such fuel; and



(2) any facility necessary or incidental to the transfer of the electric power and
energy to the municipality, including without limitation step-down substations or other
facilities used to reduce the voltage in a transmission line in order that electric power
and energy may be distributed by the municipality to its retail customers;

Q. "jointly owned generating facility” means any generating facility in which a
municipality owns any undivided or other interest, including without limitation any right to
entitlement or capacity; and

R. "joint participant” means any municipality in New Mexico or any other
state; any public entity incorporated under the laws of any other state having the power
to enter into the type of transaction contemplated by the Municipal Electric Generation
Act [3-24-11 to 3-24-18 NMSA 1978]; the state of New Mexico; the United States; Indian
tribes; and any public electric utility, investor-owned electric utility or electric cooperative
subject to general or limited regulation by the New Mexico public utility commission or a
similar commission of any other state.

History: 1953 Comp., 8 14-1-2, enacted by Laws 1965, ch. 300; 1967, ch. 223, 8 1;
1969, ch. 251, 8 1; 1972, ch. 81, § 1; 1973, ch. 272, § 1; 1979, ch. 260, 8§ 1; 1985, ch.
208, § 1; 1987, ch. 323, § 1; 1993, ch. 282, § 1.

ANNOTATIONS

Cross references. — For requirements and procedure for incorporation of a
municipality, see 3-2-1 NMSA 1978 et seq.

For incorporation of municipalities under special act, see 3-3-1 NMSA 1978 et seq.
For changing name of municipality, see 3-6-1 and 3-6-2 NMSA 1978.

For restrictions on municipal indebtedness, see N.M. Const., art IX, § 12.

For voting "precinct”, see 3-8-2 NMSA 1978.

For commission-manager form of government applied to municipalities over 1,000
population, see 3-14-1 NMSA 1978 et seq.

For municipal charters, see 3-15-1 NMSA 1978 et seq.
For taking a census, see 3-18-9 NMSA 1978.
For public utilities, see 3-23-1 NMSA 1978 et seq.

For establishment of H class counties, see 4-44-3 NMSA 1978.



For requirement for publication of legal notice or advertisement, see 14-11-2 NMSA
1978.

For publication of proceedings of municipal boards, see 14-11-11 NMSA 1978.

The 1987 amendment, effective June 19, 1987, in Subsection J inserted "if such
newspaper is a nondaily paper which will not be circulated to the public in time to meet
publication requirements” following "and is of general circulation within the municipality
or"; in Subsection L substituted "as defined in Subsection H of this section” for "as
herein defined"; and made minor changes in language and punctuation throughout the
section.

The 1993 amendment, effective June 18, 1993, substituted "public utility commission™
for "public service commission” in Subsection R and made minor stylistic changes
throughout the section.

"Publish" construed. — The general notice requirements of Subsection J do not apply
to govern proceedings of the municipal boundary commission. Cox v. Municipal
Boundary Comm'n, 1998-NMCA-025, 124 N.M. 709, 954 P.2d 1186, cert. denied, 125
N.M. 145, 958 P.2d 103 (1998).

"Village" construed. — In construing the word "village", as used in former section
governing municipal liquor sales, the court was not justified in giving it a meaning which
will impair the legislative intent. State ex rel. Lorenzino v. County Comm'rs, 20 N.M. 67,
145 P. 1083 (1915).

Newspaper "office" defined. — In the case of a newspaper, "office” means a place
where classified ads may be placed, where subscriptions may be placed and where
general information relative to the newspaper may be obtained. 1965 Op. Att'y Gen. No.
65-85A.

Requirements and qualifications for voting at municipal elections are the same as
those for general elections. 1964 Op. Att'y Gen. No. 64-33.

Residence outside municipality disqualifies one from voting. — A person whose
residence is actually outside the exterior limits or boundaries of a municipality is not
gualified to vote in municipal elections. 1957-58 Op. Att'y Gen. No. 58-60.

Governing body of a municipality having a mayor-council form of government is
either the council or board of trustees. 1969 Op. Att'y Gen. No. 69-148.

3-1-3. Municipalities; name; prohibiting the use of name of another
municipality.

Any municipality may be known as the:



A. "city Of ............ "
B. "town of ............ " or

C. "village of ............ " but no municipality which changes its name or
incorporates shall adopt the name of an existing municipality.

History: 1953 Comp., 8§ 14-1-3, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For changing name of municipality, see 3-6-1 and 3-6-2 NMSA
1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 29.

Use of abbreviations of name of municipal body or private corporation in designating
party to judicial proceedings, 167 A.L.R. 1217.

62 C.J.S. Municipal Corporations § 34.

3-1-4. Municipalities; change of status; continuation of ordinances;
judicial notice.

A. Whenever a municipality changes its name as authorized in Sections 3-6-1 and
3-6-2 NMSA 1978 or reorganizes its government as provided in Sections 3-3-1 through
3-3-4, 3-14-1 through 3-14-19 and 3-15-1 through 3-15-16 NMSA 1978, the municipal
clerk shall file certified copies of the election certificates indicating approval of the
change of name or reorganization of the municipality in the office of the county clerk and
the office of the secretary of state. The municipal clerk shall also transmit, if the
municipal boundaries are to be changed, certified copies of a map or plat of the revised
municipal boundaries to the secretary of finance and administration and the secretary of
taxation and revenue.

B. All acts performed in the name of the municipality previous to the change in
name or the reorganization of the municipality shall continue in effect except as they are
amended or modified by the change in name or reorganization of the municipality;
provided, that the change of name or reorganization of the municipality shall not in any
manner affect the rights or liabilities of the municipality or any other right, liability or right
of action, civil or criminal, for or against the municipality.

C. When certified copies of the election certificates are filed in the office of the
county clerk and the office of the secretary of state, as required in this section, the
change of name or reorganization of the municipality shall be deemed complete and



shall be judicially recognized in all subsequent proceedings in which the municipality is
interested.

History: 1953 Comp., 8§ 14-1-4, enacted by Laws 1965, ch. 300; 1981, ch. 204, § 2.

3-1-5. Petitions; examinations of signatures; purging; judicial
review.

A. All petitions, filing of petitions, verification of petitions and all other acts to be
performed by petitioners, public officers or employees, regarding only those petitions
that trigger a municipal special or regular election as authorized in the Municipal Code
[3-1-1 NMSA 1978] or otherwise authorized by law, shall comply with the terms of this
section, except as otherwise expressly provided by law.

B. Each page or group of pages of a petition shall be accepted for filing by a
municipal clerk, a county clerk, a governing body or a board of county commissioners
only if:

(1)  the municipal clerk has approved the form of petitions to be filed with the
municipality prior to circulation of the petition; or

(2)  the county clerk has approved the form of petitions to be filed with the
county prior to circulation of the petition; and

(3) each page of the petition to be filed contains the approval or facsimile
approval of the municipal or county clerk and the petition heading and penalty statement
are legible when submitted for filing.

C. The municipal or county clerk shall approve a petition as to form if the proposed
petition form contains:

(1) aheading that complies with a particular form of heading required by law;
or

(2) aheading that clearly conveys the purpose for signing the petition if no
particular form of heading is required by law;

3) a place for the person signing the petition to write the date and the
person's name (printed), address and signature, unless other requirements are
mandated by law and then the petition shall comply with those requirements; and

(4) a statement that any person knowingly providing or causing to be provided
any false information on a petition, forging a signature or signing a petition when that
person knows that person is not a qualified elector in the municipality is guilty of a fourth
degree felony.



D. The requirements of Subsection B of this section shall be deemed complied with
if an original form of petition is submitted to a municipal or county clerk for approval prior
to circulation and after approval by the clerk that original form is reproduced by
photocopying or other similar means so that the form and clerk's approval are
unchanged from the original and are legible on each page of the petition to be filed.

E. A petition filed with a municipal clerk, a county clerk, a governing body or a board
of county commissioners shall include all individual pages of a petition complying with
the provisions of this section, regardless of whether the pages are filed singly or in a
group. Pages complying with the provisions of this section may be filed at different times
so long as filing is within the time period allowed by law for the filing of the particular
petition to be filed. If no time period is established by law, petition signatures may not
span a period of time greater than sixty days from the date of the earliest signature on
the petition, and the petition shall be filed within sixty-five days from the date of the
earliest signature on the petition.

F. Upon approval of a proposed petition as to form, the municipal clerk shall notify
the county clerk of the approval, and the county clerk shall furnish a current voter
registration list of qualified electors entitled to vote in municipal elections to the
municipal clerk within fourteen days of the notification.

G. When a petition is filed with a municipal clerk, a county clerk, a governing body or
a board of county commissioners, the governing body or board of county
commissioners shall either certify the petition as valid or order an examination of the
petition and the names, addresses and signatures on the petition.

H. When an examination of the petition and the names, addresses and signatures
on the petition is ordered, the municipal clerk, county clerk, governing body or board of
county commissioners shall:

(1) resolve issues of residency and major infractions in accordance with the
rules set forth in the Municipal Election Code [3-8-1 NMSA 1978];

(2)  determine the minimum number of valid names, addresses and
signatures, as mandated by law, that must be contained in the particular petition filed in
order for it to be declared a valid petition;

(3) examine the petition and the names, addresses and signatures on the
petition, purge from the petition the signature of any person who is not shown as a
gualified elector of the municipality on the list of registered voters provided by the
county clerk, purge any signature that is a forgery or that is illegible, purge any
signature that appears more than once or that cannot be matched to the name, address
and signature as shown on the voter registration lists and the original affidavit of
registration, purge the signature of any person who has not signed within the time limits
set by law and purge the signature of any person who does not meet the qualifications
for signing the petition as prescribed by law; and



(4) certify, no later than ten days after the petition is filed or after the
expiration of the period within which the petition can be filed as prescribed by law,
whichever occurs last, whether the petition contains the minimum number of valid
names, addresses and signatures as mandated by law.

I.  Nothing in this section shall preclude a person with a disability or an illiterate
person from causing another person to sign a petition on a person with a disability's or
an illiterate person's behalf, so long as the person signing for the person with a disability
or illiterate person executes an affidavit acknowledged before a notary public that the
person is authorized to sign the petition for the person with a disability or illiterate
person. In order for the signature on behalf of the person with a disability or illiterate
person to be counted and not purged, the original affidavit shall be submitted along with
the petition containing the signature on behalf of the illiterate person or person with a
disability.

J. If the petition is certified as valid pursuant to Subsection G of this section or is
certified as containing in excess of the minimum number of valid names, addresses and
signatures mandated by law, then such certification shall be recorded as part of the
minutes at the next meeting of the governing body or the board of county
commissioners.

K. If the petition is certified as containing less than the minimum number of valid
names, addresses and signatures mandated by law, then the municipal clerk, county
clerk, governing body or board of county commissioners shall:

(1) cause the names, addresses and signatures that were purged from the
petition to be posted in the municipal or county clerk’s office no later than on the day the
petition is certified,;

(2)  determine the total number of people signing the petition, the number
purged, the number that were not purged and the minimum number of valid names,
addresses and signatures required by law for such a petition and post this information
along with and at the same time as the posting required in Paragraph (1) of this
subsection;

3) publish once, pursuant to the provisions of Subsection J of Section 3-1-2
NMSA 1978, within one week of the certification, the information compiled pursuant to
Paragraphs (1) and (2) of this subsection; and

(4)  cause the information compiled pursuant to Paragraphs (1) and (2) of this
subsection and the date and place of publication pursuant to Paragraph (3) of this
subsection to be recorded as part of the minutes at the next meeting of the governing
body or the board of county commissioners after publication has occurred.

L. The following rules shall govern reinstatement of purged signatures:



(1) within ten days after the petition is certified as containing less than the
minimum number of valid names, addresses and signatures mandated by law, any
person whose signature has been purged from a petition may present evidence to the
clerk to show that the person's signature has been wrongfully purged;

(2) if the clerk fails to reinstate that person's signature within three days of
demand, then that person may, within ten days of the clerk's refusal to reinstate, petition
the district court for an order to reinstate the person's signature on the petition. Upon a
prima facie showing by the petitioner of the right to have that person's signature
included upon the petition, the district court shall issue an order to the municipal clerk,
county clerk, governing body or board of county commissioners to require reinstatement
of the signature of the petitioner;

(3)  within ten days after receiving the order of the district court, the municipal
clerk, county clerk, governing body or board of county commissioners shall reinstate the
signature of the petitioner on the petition or show cause why the signature of the
petitioner has not been reinstated. Upon hearing, if the district court finds that the
person whose signature has been purged meets the qualifications for signing the
petition, the district court shall make final its order of reinstatement to the municipal
clerk, county clerk, governing body or board of county commissioners; and

(4) if a sufficient number of signatures are reinstated by the clerk, the district
court or both to make the petition valid, then the reinstatement by the clerk or the district
court, whichever occurs last, shall be deemed the date of certification of the validity of
the petition for the purposes of adopting election resolutions, calling elections or for
other matters as provided in the Municipal Code [3-1-1 NMSA 1978] or otherwise
provided by law.

M. Any petition that contains an insufficient number of signatures after all signatures
have been reinstated pursuant to Subsection L of this section is invalid.

N. When a petition governed by this section is filed with the municipal clerk or the
governing body of a municipality, the governing body or municipal clerk shall perform or
cause to be performed the duties required under this section, except as otherwise
prohibited by law. When a petition governed by this section is required to be filed with
the county clerk or board of county commissioners, the board of county commissioners
or county clerk shall perform or cause to be performed the duties required under this
section, except as otherwise prohibited by law.

O. Any person or any municipal or county official knowingly violating the provisions
of this section, knowingly providing or causing to be provided any false information on a
petition or forging a signature or otherwise signing a petition when that person knows
the person is not a qualified elector in the municipality is guilty of a fourth degree felony.



P. The provisions of this section shall not be binding upon a municipality to the
extent such provisions are inconsistent with or superseded by the terms and provisions
of:

(1) the charter of a municipality incorporated by a special act;

(2)  the charter of a municipality adopted pursuant to Article 10, Section 6 of
the constitution of New Mexico;

(3) the charter of a municipality adopted pursuant to the Municipal Charter Act
[3-15-1 NMSA 1978]; or

(4)  the charter of a combined municipal organization.

Q. Once a petition has been filed with a municipal clerk, a county clerk, a governing
body or a board of county commissioners, no name on the petition may be withdrawn
except those names purged pursuant to Subsection H of this section.

History: 1978 Comp., 8§ 3-1-5, enacted by Laws 1985, ch. 208, § 2; 1987, ch. 323, § 2;
1991, ch. 109, § 1, 2007, ch. 46, § 1.

ANNOTATIONS
Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.

Repeals and reenactments. — Laws 1985, ch. 208, § 2 repealed former 3-1-5 NMSA
1978, as enacted by Laws 1967, ch. 146, § 1, and enacted a new 3-1-5 NMSA 1978.
For provisions of former section, see 1981 Replacement Pamphlet.

The 1987 amendment, effective June 19, 1987, in Subsection H, in Paragraph (3)
inserted "any signature that appears more than once" following "any signature which is
a forgery, is illegible"; in Subsection M substituted "Subsection L" for "Subsection K";
and made minor changes in language and punctuation throughout the section.

The 1991 amendment, effective June 14, 1991, added Subsection Q and made stylistic
changes in Subsections C, G and M.

The 2007 amendment, effective June 15, 2007, amends Subsection | to change
"handicapped person” to "person with a disability".

Compliance with section required. — Section 3-2-1 NMSA 1978 provides for
additional requirements for petitions for incorporation and does not supersede those of
this section. Citizens for Incorporation, Inc. v. Board of County Comm'rs, 115 N.M. 710,
858 P.2d 86 (Ct. App. 1993).

3-1-6. Final day to act.



Whenever the last day for performing an administrative duty, filing a petition or
declaration in a county or municipal office, or other similar act falls on a Saturday,
Sunday or holiday, the next succeeding day on which the county or municipal office is
open during regular business hours shall be the final day for performing the
administrative duty, filing a petition or declaration with a county or municipal clerk or
other similar act.

History: 1953 Comp., 8§ 14-1-6, enacted by Laws 1967, ch. 146, § 2.

ARTICLE 2
Incorporation of Municipality

3-2-1. Petition to incorporate area as a municipality; map and
money for census.

A. The residents of territory proposed to be incorporated as a municipality may
petition the board of county commissioners of the county, in which the greatest portion
of the territory proposed to be incorporated lies, to incorporate the territory as a
municipality. The petition shall:

(1) be in writing;

(2)  state the name of the proposed municipality;

(3)  describe the territory proposed to be incorporated as a municipality; and
4) be signed by either:

(a) not less than two hundred qualified electors, each of whom shall, on the
petition, 1) swear or affirm that he has resided within the territory proposed to be
incorporated for a period of six months immediately prior to the signing of the petition
and 2) list the street address of his residence; or

(b) the owners of not less than sixty percent of the real estate within the
territory proposed to be incorporated who are not delinquent in their payment of real
property taxes.

B. The petition shall be accompanied by:

(1) an accurate map or plat which shall show the boundary of the territory
proposed to be incorporated; and

(2)  money in an amount determined by the board of county commissioners to
be sufficient to conduct a census in the territory proposed to be incorporated. The



money shall be deposited with the county treasurer for payment of the census required
in Section 3-2-5 NMSA 1978.

History: 1953 Comp., 8 14-2-1, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For definition of "census," see 3-1-2 NMSA 1978.

For name of municipality, see 3-1-3 NMSA 1978.

For examination of signatures, purging and judicial review of petitions, see 3-1-5 NMSA
1978.

For execution and registration of warrants, see 3-37-5 NMSA 1978.

Legislative intent. — The legislature has declared the public policy to be that the
growth of municipalities and of their contiguous and urbanized areas shall take place in
a planned and orderly manner; and to discourage splinter communities or a proliferation
of neighboring, independent municipal bodies whose competing needs would divide tax
revenues, multiply services, create confusion and factionalism among our citizens, and
destroy the harmony that should exist between peoples of diverse backgrounds and
socioeconomic strata within the state. City of Sunland Park v. Santa Teresa Concerned
Citizens Ass'n, 110 N.M. 95, 792 P.2d 1138 (1990).

The law does not contemplate incorporation of community land grant. Board of
Trustees v. Sedillo, 28 N.M. 53, 210 P. 102 (1922).

Requirement of domicile. — In using the word "reside" in this section, the legislature
intended that the persons signing the petition for incorporation should be domiciled in
the community involved and not claim some other state as their residence. Summer
residents, although they may own real estate and pay real estate property taxes, who
claim some other state as their domicile or legal residence, would not be eligible to sign
such petition. 1953-54 Op. Att'y Gen. No. 6018.

Effect of deficient petition. — The filing of a proper petition for incorporation is
jurisdictional and objections to the petition's sufficiency may be raised at any time. An
incorporation attempted under a petition that does not comply with the statutory
prerequisites is null and void. Strict compliance with the statutory prerequisites to
incorporation is required. Thus, the board was not estopped from denying the petition or
litigating its deficiencies by the board's failure to point out the defects at an earlier stage
of the proceedings. Citizens for Incorporation, Inc. v. Board of County Comm'rs, 115
N.M. 710, 858 P.2d 86 (Ct. App. 1993).

Effect of failure to sign petition as required. — Action of board in incorporating a
village may be shown to have been without jurisdiction and void by establishing that the



petition was not signed as required. State ex rel. Clancy v. Porter, 23 N.M. 508, 169 P.
471 (1917).

Failure to "swear or affirm." — A sworn statement is one made under penalty of
perjury. An affirmation substitutes for a sworn statement when the person has
conscientious scruples against taking an oath; however, it too is made under penalty of
perjury. Here, the petition does not contain any language indicating that persons who
provide false information on the petition might be subject to the penalty of perjury. The
petition also fails to include the statement that any perons knowingly giving false
information on the petition is guilty of a fourth degree felony, as required by 3-1-5(C)(4)
NMSA 1978. Citizens for Incorporation, Inc. v. Board of County Comm'rs, 115 N.M. 710,
858 P.2d 86 (Ct. App. 1993).

This section provides for additional requirements for petitions for incorporation and does
not supersede those of 3-1-5 NMSA 1978. Citizens for Incorporation, Inc. v. Board of
County Comm'rs, 115 N.M. 710, 858 P.2d 86 (Ct. App. 1993).

Requirement for description and map separate. — The statutory requirements that
the petition contain a written description and an accurate map are separate and distinct.
The legislature intended both requirements to be complied with. Additionally, the
requirement that the map itself be accurate and fairly apprise the public of the property
to be included in the proposed municipality is reasonable because not all members of
the public will necessarily understand the legal description of the proposed municipality.
Citizens for Incorporation, Inc. v. Board of County Comm'rs, 115 N.M. 710, 858 P.2d 86
(Ct. App. 1993).

When map sufficient. — A map is insufficient for incorporation purposes if people are
misled or cannot determine whether their property is included in the area proposed to
be incorporated. Citizens for Incorporation, Inc. v. Board of County Comm'rs, 115 N.M.
710, 858 P.2d 86 (Ct. App. 1993).

No refund of census expenses. — There is no provision allowing a refund of or
reimbursement for census expenses if the petition is not granted. Citizens for
Incorporation, Inc. v. Board of County Comm'rs, 115 N.M. 710, 858 P.2d 86 (Ct. App.
1993).

Law reviews. — For comment, "Deannexation: A proposed statute,” see 20 N.M.L.
Rev. 713 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 8§ 28 to 33.

Constitutionality of statutes for formation of municipal corporations as affected by
objection that they impose nonjudicial functions on courts, 69 A.L.R. 290.



Capacity to attack the fixing or extension of municipal limits or boundary, 13 A.L.R.2d
1279, 17 A.L.R.5th 195.

Right of one governmental subdivision to challenge annexation proceedings by another
such subdivision, 17 A.L.R.5th 195.

62 C.J.S. Municipal Corporations § 10 et seq.

3-2-2. Characteristics of territory proposed to be incorporated as a
municipality.

A. Any territory proposed to be incorporated as a municipality shall:
(1) not be within the boundary of another municipality;

(2) have a population density of not less than one person per acre, except for
a class B county with net taxable value of property for property tax purposes in 1990 of
over ninety-five million dollars ($95,000,000) and a population of less than ten thousand
according to the 1990 federal decennial census and where the population density of the
territory proposed to be incorporated is not less than one person per four acres;

(3)  contain not less than one hundred fifty persons; and

(4)  contain a sufficient assessed value of real property and a sufficient
number of businesses so that the proposed municipality will contain a sufficient tax base
to enable it to provide a clerk-treasurer, a police officer and office space for the
municipal government within one year of incorporation.

B. In the alternative to the requirements of Paragraph 2 of Subsection A of this
section, any territory proposed to be incorporated as a municipality shall:

(1) contain within its boundaries a resort area having more than fifty thousand
visitors a year; and

(2) have more than one hundred fifty single-family residences, as shown by
the property tax rolls.

History: 1953 Comp., 8§ 14-2-2, enacted by Laws 1965, ch. 300; 1991, ch. 56, § 1;
1995, ch. 108, § 1; 1999, ch. 136, § 1.

ANNOTATIONS

The 1991 amendment, effective June 14, 1991, in Subsection B, added the language
beginning with "except for a class B county".



The 1995 amendment, effective June 16, 1995, designated the introductory provisions
as Subsection A, redesignated former Subsections A through C as Paragraphs (1)
through (3) of Subsection A, added Subsection B, and made a minor stylistic change in
Paragraph (2) of Subsection A.

The 1999 amendment, effective June 18, 1999, added Subsection A(4).

Applicability. — This section merely sets out the characteristics required of any
territory proposed to be incorporated; it does not address the incorporation proceedings
themselves. Citizens for Incorporation, Inc. v. Board of County Comm'rs, 115 N.M. 710,
858 P.2d 86 (Ct. App. 1993).

Law reviews. — For article, "Prisoners Are People,” see 10 Nat. Resources J. 869
(1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88§ 39 to 43.

3-2-3. Urbanized territory; incorporation limited within urbanized
territory.

A. Urbanized territory is that territory within the same county and within five miles of
the boundary of any municipality having a population of five thousand or more persons
and that territory within the same county and within three miles of a municipality having
a population of less than five thousand persons, except that territory in a class B county
with a population between ninety-five thousand and ninety-nine thousand five hundred,
based on the 1990 federal decennial census, declared by an ordinance of the board of
county commissioners to be a traditional historic community shall not be considered
urbanized territory and shall not be annexed by a municipality unless it is considered for
annexation pursuant to a petition requesting annexation signed by a majority of the
registered qualified electors within the traditional historic community.

B. No territory within an urbanized territory shall be incorporated as a municipality
unless the:

(1)  municipality or municipalities causing the urbanized territory approve, by
resolution, the incorporation of the territory as a municipality;

(2) residents of the territory proposed to be incorporated have filed with the
municipality a valid petition to annex the territory proposed to be incorporated and the
municipality fails, within one hundred twenty days after the filing of the annexation
petition, to annex the territory proposed to be incorporated; or

3) residents of the territory proposed to be annexed conclusively prove that
the municipality is unable to provide municipal services within the territory proposed to



be incorporated within the same period of time that the proposed municipality could
provide municipal service.

C. A traditional historic community may become incorporated even though it is
located within what is defined as urbanized territory pursuant to Subsection A of this
section, by following the procedures set forth in Sections 3-2-5 through 3-2-9 NMSA
1978.

History: 1953 Comp., 8 14-2-3, enacted by Laws 1965, ch. 300; Laws 1967, ch. 198, 8§
1; 1995, ch. 170, § 1.

ANNOTATIONS

The 1995 amendment, effective April 5, 1995, added the language in Subsection A
beginning "except that territory in a class B county" and ending "qualified electors within
the traditional historic community", deleted "shall" preceding "approve" in Paragraph
B(1), and added Subsection C.

"Conclusively prove" construed. — Without deciding the necessity of following the
procedures set forth in Subsections B(1) and (2), the district court properly found that an
association of landowners had not proved conclusively, as required by Subsection B(3),
that it could provide services to an urbanized territory proposed to be incorporated
sooner than could the city. City of Sunland Park v. Santa Teresa Concerned Citizens
Ass'n, 110 N.M. 95, 792 P.2d 1138 (1990).

3-2-4. Special provisions for incorporation of municipalities under
certain circumstances.

Notwithstanding any provisions of Sections 3-2-3, 3-2-5 and 3-57-9 NMSA 1978 to
the contrary, the residents of a contiguous, undivided territory within a class A county
may incorporate that territory into a new municipality with boundaries closer than five
miles to or coterminous with the boundary of an existing municipality by following all
other provisions of the law governing incorporation, if the territory proposed to be
incorporated has a population, as shown by the last decennial census, of fifteen
thousand or more.

History: 1953 Comp., 8 14-2-3.1, enacted by Laws 1976, ch. 53, § 1.
ANNOTATIONS

Section does not relieve census requirement. — This section is an exception and
allows residents of an area within five miles of or coterminous with an existing
municipality in a class A county to incorporate without complying with 3-2-3B NMSA
1978 if the area proposed for incorporation has a population of 15,000 or more and the
provision for the federal census is included merely so that the incorporators can
determine if they must comply with 3-2-3(B) NMSA 1978. Additionally, this section



states that it is an exception only to "contrary" provisions and further explicitly states
that residents of such an area must comply with "all other provisions of the law
governing incorporation.” That would include payment for a new census as required by
3-2-1B(2) NMSA 1978 and 3-2-5B(2) NMSA 1978. The requirement that a new census
be conducted before an incorporation election is not "contrary" to this section. Citizens
for Incorporation, Inc. v. Board of County Comm'rs, 115 N.M. 710, 858 P.2d 86 (Ct. App.
1993).

3-2-5. Incorporation; duties of county commissioners after filing of
petition to act; census required; election; right of appeal to district
court.

A. After the petition for incorporation, together with the accompanying map or plat,
and the amount of money sufficient to pay the cost of a census have been filed with the
board of county commissioners, the board of county commissioners shall, in lieu of
complying with the requirements of Section 3-1-5 NMSA 1978, within thirty days after
the filing of the petition, determine:

(1) from the voter registration list in the office of the county clerk if the signers
of the petition are qualified electors residing in the territory proposed to be incorporated;
or

(2)  from the tax schedules of the county if any of the owners of the real estate
who signed the petition are delinquent in the payment of property taxes; and

3) if the territory proposed to be incorporated is within an existing
municipality or within the urbanized area of a municipality.

B. If the board of county commissioners determines that the territory proposed to be
incorporated is:

(2) not within the boundary of an existing municipality and not within the
urbanized area of a municipality; or

(2)  within the urbanized area of another municipality and in compliance with
Section 3-2-3 NMSA 1978, the board of county commissioners shall cause a census to
be taken of the persons residing within the territory proposed to be incorporated. The
census shall be completed and filed with the board of county commissioners within thirty
days after the board of county commissioners authorizes the taking of the census.

C. Within fifteen days after the date the results of the census have been filed with
the board of county commissioners, the board of county commissioners shall determine
if the conditions for incorporation of the territory as a municipality have been met as
required in Sections 3-2-1 through 3-2-3 NMSA 1978 and shall have its determination
recorded in the minutes of its meeting.



D. If the board of county commissioners determines that the conditions for
incorporation have not been met, the board of county commissioners shall notify the
petitioners of its determination by publishing in a newspaper of general circulation in the
territory proposed to be incorporated, once, not more than ten days after its
determination, a notice of its determination that the conditions for incorporation have not
been met. If there is no newspaper of general circulation in the territory proposed to be
incorporated, notice of the determination shall be posted in eight public places within the
territory proposed to be incorporated.

E. After the board of county commissioners has determined that all of the conditions
for incorporation of the territory as a municipality have been met, the board of county
commissioners shall hold an election on the question of incorporating the territory as a
municipality. Elections for the incorporation of municipalities shall only be held in odd-
numbered years upon the first Tuesday in July or in any year upon the first Tuesday in
January, unless that Tuesday is a holiday, in which case the election shall be held on
the second Tuesday in July or the second Tuesday in January. The county clerk shall
notify the secretary of finance and administration and the secretary of taxation and
revenue of the date of the incorporation election within ten days after the adoption of the
resolution calling the election.

F. The signers of the petition or a municipality within whose urbanized area the
territory proposed to be incorporated is located may appeal any determination of the
board of county commissioners to the district court pursuant to the provisions of Section
39-3-1.1 NMSA 1978.

History: 1953 Comp., 8 14-2-4, enacted by Laws 1965, ch. 300; 1981, ch. 205, 8§ 1;
1985, ch. 208, § 3; 1998, ch. 55, § 3; 1999, ch. 265, § 3.

ANNOTATIONS

Cross references. — For procedures governing administrative appeals to the district
court, see Rule 1-074 NMRA.

The 1998 amendment, effective September 1, 1998, in Subsection A, substituted "has"
for "have" and inserted "Section"; in Paragraph A(1), deleted "registered" preceding
"qualified"; in Paragraph A(2), substituted "schedules" for "rolls" and "are" for "is"; in
Paragraph B(2), deleted "that the conditions for incorporation of a municipality”,
substituted "and in compliance with" for "as established in", and deleted "have been
met" following "1978"; deleted "the board of county commissioners" in Subsection C;
substituted "determination” for "determinations"” in Subsection D; substituted
"municipalities” for "municipalties” in Subsection E; in Subsection F, substituted "a" for
"any" and inserted "pursuant to the provisions of Section 12-8A-1 NMSA 1978"; and
made minor stylistic changes.

The 1999 amendment, effective July 1, 1999, substituted "Section 39-3-1.1" for
"Section 12-8A-1" in Subsection F.



Compiler's notes. — For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

Common-law dedication permitted. — A common-law dedication may still be
effectively made, as the prescribed statutory method of doing so is not exclusive, so that
an oral acceptance by the county commissioners plus public enjoyment of the property
for 10 years or more satisfies the requirements of a common-law dedication. 1947-48
Op. Att'y Gen. No. 5024.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 C.J.S. Municipal Corporations § 25.

3-2-6. Incorporation; notice of the election; registered voters to
vote; appointment of election officials; conduct of election;
guestion to be submitted; location of voting places.

A. The notice of election shall contain:
(1) adescription of the territory proposed to be incorporated as a municipality;

(2) astatement that a plat or map of the territory is on file in the office of the
county clerk;

(3) the date and time the election will be held on incorporation; and

(4) alist of the polling places within the territory proposed to be incorporated
wherein the qualified electors may vote.

B. The notice of election shall be published in a newspaper of general circulation,
within the territory proposed to be incorporated, once each week for three successive
weeks. The last publication shall not be more than fourteen nor less than seven days
before the day of the election. If there is no newspaper of general circulation within the
territory proposed to be incorporated, notice of the election shall be posted in eight
public places within the territory proposed to be incorporated. The posting shall be
made at least three weeks before the day of the election.

C. The board of county commissioners shall appoint the judges and clerks of the
election in the manner judges and clerks of election are appointed for the general
elections. The election shall be conducted in the manner provided for the conduct of
general elections.

D. The question on the ballot shall read substantially as follows:
"Shall the territory described as (herein insert a

description of the territory proposed to be incorporated), and
to be known as (herein insert the name of the proposed



municipality), become an incorporated municipality?

For incorporation ............ []
Against incorporation ............ "

E. Any registered voter who is a resident of the territory proposed to be incorporated
may vote on the question of incorporating the territory as a municipality.

F. The board of county commissioners shall canvass the votes and declare the
results of the election in the manner provided for the canvassing and declaring of votes
in a general election.

History: 1953 Comp., 8§ 14-2-5, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 C.J.S. Municipal Corporations § 25
et seq.

3-2-7. Incorporation; notice of the election results; publication or
posting; filing of results; limitation on resubmission.

A. The board of county commissioners shall file a copy of the election results in the
office of the county clerk.

B. If a majority of the votes cast favor the incorporation of the territory as a
municipality, the county clerk shall publish a notice containing the results of the election
in a newspaper of general circulation within the territory proposed to be incorporated. If
there is no newspaper of general circulation within the territory proposed to be
incorporated, notice of the results of the election shall be posted in five public places
within the territory proposed to be incorporated.

C. If a majority of the votes cast favor the incorporation of the territory as a
municipality, the county clerk shall file in the office of the county clerk and in the office of
the secretary of state certified copies of the:

Q) map or plat of the territory being incorporated,;

(2) papers and records relating to the determinations made by the board of
county commissioners; and

3) notice of the election results, together with the:

(a) publisher's affidavit of publication; or



(b) county clerk's affidavit of posting.

D. If a majority of the votes cast favor the incorporation of the territory as a
municipality, the county clerk shall transmit within fifteen days to the secretary of finance
and administration and the secretary of taxation and revenue certified copies of the map
or plat of the territory being incorporated.

E. In the event the question of incorporation of the territory fails, it shall not be
resubmitted to the electors of the territory or any portion thereof for a period of two
years after the date of the election at which the question failed.

History: 1953 Comp., 8§ 14-2-6, enacted by Laws 1965, ch. 300; 1979, ch. 318, § 1;
1981, ch. 204, § 3.

3-2-8. Incorporation; election of first officers; duties of board of
county commissioners and county clerk; selection of terms of first
officers.

A. If a majority of the votes cast favor the incorporation of the territory as a
municipality, the board of county commissioners shall, within fifteen days after declaring
the results of the election, call an election for the purpose of electing municipal officers.
Except for the fact that the election need not be held on the date specified in the
Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978] for the regular
municipal election, the election shall be called and conducted in the manner provided in
the Municipal Election Code for regular municipal elections. The board of county
commissioners shall perform the duties imposed by the Municipal Election Code upon
the governing body of the municipality and the county clerk shall perform the duties
imposed by the Municipal Election Code upon the municipal clerk. The county clerk also
shall notify the secretary of finance and administration and the secretary of taxation and
revenue of the date of the first election of municipal officers within ten days after the
county commissioners have called the election.

B. At the first election for municipal officers following a vote in favor of incorporating
territory as a municipality, the term of office for the mayor and the municipal judge shall
be until the next regular municipal election. The terms of office for one-half of the
members of the governing body shall be until the next regular municipal election and for
the remaining one-half of the members of the governing body until the second regular
municipal election is held. The elected municipal officers shall continue in office until
their successors are elected and qualified. The length of the terms of the first members
shall be determined by lot.

History: 1953 Comp., 8§ 14-2-7, enacted by Laws 1965, ch. 300; 1981, ch. 204, § 4;
1987, ch. 323, § 3.

ANNOTATIONS



The 1987 amendment, effective June 19, 1987, in Subsection A, inserted at the
beginning of the second sentence "Except for the fact that the election need not be held
on the date specified in the Municipal Election Code for the regular municipal election,"
and substituted "the Municipal Election Code for regular municipal elections" for
"Sections 3-8-1 through 3-8-19 NMSA 1978, except that" at the end, and in the third
sentence inserted "by the Municipal Election Code" both places it appears.

3-2-9. Incorporation complete; judicial notice; defects in
Incorporation; appeal.

A. After certified copies of the papers relating to the incorporation of a municipality
have been filed in the offices of the county clerk and the secretary of state and after the
municipal officers have been elected and qualified, the incorporation of the municipality
shall be complete and effective on the following January 1 if the election was held in
July or on the following July 1 if the election was held in January, and notice of the
incorporation shall be taken in all judicial proceedings.

B. An action by a protestant against the incorporation of a municipality shall be
taken to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978.

History: 1953 Comp., 8 14-2-8, enacted by Laws 1965, ch. 300; 1981, ch. 205, § 2;
1998, ch. 55, § 4; 1999, ch. 265, § 4.

ANNOTATIONS

Cross references. — For franchises granted by county commissioners for use of
streets by public utility before incorporation being valid after incorporation, see 3-42-2
NMSA 1978.

For procedures governing administrative appeals to the district court, see Rule 1-074
NMRA.

The 1998 amendment, effective September 1, 1998, substituted "appeal” for "contest"
in the section heading, and in Subsection B, substituted "pursuant to the provisions of
Section 12-8A-1 NMSA 1978" for "within sixty days after the filing of the certified copies
of the papers relating to the incorporation of a municipality in the offices of the county
clerk and secretary of state." in the second sentence and deleted the former third
sentence.

The 1999 amendment, effective July 1, 1999, substituted "Section 39-3-1.1" for
"Section 12-8A-1" in Subsection B.

Compiler's notes. — For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).



Validity of acts of de facto city council. — Because for 10 years the only governing
body a city had was a council of four members, one from each ward, and the acts of
such governing body were acquiesced in by the inhabitants of the city, contracts were
made and enforced, relations had with county and state governments, bonds issued in
good faith and its contracts relied on by private citizens, its acts were considered valid.
Ackerman v. Baird, 42 N.M. 233, 76 P.2d 947 (1938).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Effect on rule as to de jure office as
condition of a de facto officer of doctrine as to collateral attack on existence of municipal
corporation, 99 A.L.R. 314.

ARTICLE 3
Incorporation of Municipality Under Special Act

3-3-1. Municipalities incorporated under special act; laws
applicable.

Any municipality, incorporated by special act previous to April 1, 1884, which
chooses to retain such organization and charter, shall, in the enforcement of the powers
or the exercise of the duties conferred by the special act or charter, proceed in all
respects as provided by the special act or charter.

History: 1953 Comp., 8 14-3-1, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Laws applicable. — Cities and towns incorporated prior to act and choosing to retain
their original organization would operate pursuant to the special charter or general law
under which they incorporated. Territory ex rel. Parker v. Mayor of Socorro, 12 N.M.
177,76 P. 283 (1904).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 C.J.S. Municipal Corporations § 18.

3-3-2. Municipalities incorporated under special act; petition for
reorganization; election.

Any municipality incorporated under a special act may abandon its organization and
organize itself under the provisions of the general law relating to municipalities.

A. If a petition, signed by qualified electors of the municipality equal in
number to not less than one-eighth of the total number of votes at the last preceding
regular municipal election, requests the governing body to submit to the qualified
municipal electors the question of reorganizing the municipality under the provisions of
the Municipal Code [Chapter 3 NMSA 1978], the governing body shall, within fourteen



days after the petition is certified as valid, adopt an election resolution calling for a
special election in the manner provided in the Municipal Election Code [Chapter 3,
Articles 8 and 9 NMSA 1978] on the question of reorganizing the municipality under the
provisions of general law. The election shall be held within sixty days after the date the
election resolution is adopted.

B. The petition may further propose that the boundary of the municipality
incorporated by special act be extended by including any or all territory which is:

(1) laid off or platted;

(2) adjoining or contiguous to the municipality or any addition or subdivision of
the municipality; and

(3) not within the boundary of another municipality.

C. The petition shall describe the boundary of the municipality as it would
exist if the municipality incorporated by special act is reorganized under general law.
The registered voters, residing within the boundary of the municipality as it would exist if
the municipality incorporated by special act is reorganized, may vote in the election
authorized in this section.

History: 1953 Comp., 8§ 14-3-2, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 4.
ANNOTATIONS

Cross references. — For annexation of territory, see 3-7-1 NMSA 1978 et seq.

For planning and platting subdivisions, see 3-20-1 NMSA 1978 et seq.

Reorganization law held ineffective. — Law relating to reorganization of special

charter or other incorporated cities and towns had no effect on the corporate existence

of a town incorporated under the act of February 11, 1880. Board of County Comm'rs v.

Leavitt, 4 N.M. (Gild.) 37, 12 P. 759 (1887).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 C.J.S. Municipal Corporations § 89.

3-3-3. Municipalities incorporated under special act; special
election; ballot.

At the special election on the question of reorganizing a
municipality incorporated under a special act under general law,
the ballot shall read substantially as follows:

"For municipal organization under general law



....................... []

Against municipal organization under general law

................... [1."

History: 1953 Comp., 8 14-3-3, enacted by Laws 1965, ch. 300.

3-3-4. Municipalities incorporated under special act; reorganization
approved; election for new officers; term of office.

A. If a majority of the votes cast on the question of reorganizing a municipality
incorporated by a special act favor reorganizing the municipality under general law, the
governing body shall, within fourteen days after the results of the election reorganizing
the municipality under general law have been canvassed and certified, adopt an
election resolution calling for an election of officers. The election shall be called,
conducted and canvassed in the manner provided in the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978] for the election of officers at a regular
municipal election, except that the provisions of Section 3-8-25 NMSA 1978 shall not
apply and the election shall be held not later than one hundred and twelve days from
the adoption of the election resolution.

B. The terms of office for the mayor, municipal judge and one-half of the members
of the governing body shall be until the next regular municipal election. The terms of
office for the remaining one-half of the governing body shall be until the second regular
municipal election is held. The elected municipal officers shall continue in office until
their successors are elected and qualified. The length of terms of the first members
shall be determined by lot.

History: 1953 Comp., § 14-3-4, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 5.

ARTICLE 4
Disincorporation of Municipality

3-4-1. Disincorporation; petition; notice of election.

A. 1If one-fourth of the registered voters of a municipality
petition the board of county commissioners of the county wherein
the municipality is situated to disincorporate the municipality,
the board of county commissioners shall, within fourteen days
after the petition has been certified as valid, adopt an
election resolution calling for a special election to be held
within the municipality on the question of disincorporating the
municipality. At the top of each page of a disincorporation
petition, the following heading shall be printed in
substantially the following form:



"PETITION TO DISINCORPORATE THE MUNICIPALITY OF
We, the undersigned registered voters of the municipality
of ...... , pursuant to Section 3-4-1 NMSA 1978, petition the
board of county commissioners of ...... county to conduct a
special election on the question of disincorporating
the municipality

of ...
Date Name -
Printed Address Usual
As Registered As
Registered Signature."

The day for holding the election shall not be less than
fifty days nor more than sixty days after the board of county
commissioners adopts the election resolution.

B. Notice of the election shall be published as required for
special elections as set forth in the Municipal Election Code

[Chapter 3, Articles 8 and 9 NMSA 1978].

History: 1953 Comp., § 14-4-1, enacted by Laws 1965, ch. 300; 1983, ch. 154, § 1,
1985, ch. 208, § 6.

ANNOTATIONS

Cross references. — For examination of signatures, purging and judicial review of
petitions, see 3-1-5 NMSA 1978.

Costs of disincorporation. — There was no indication that the legislature intended to
tax the costs of disincorporation of a village upon those who proposed or happened to
sign the petition. 1964 Op. Att'y Gen. No. 64-80.

Law reviews. — For comment, "Deannexation: A proposed statute," see 20 N.M.L.
Rev. 713 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88 89 to 91.

Rights and remedies of creditor of municipal corporation which is dissolved or combined
with another municipal body, 47 A.L.R. 128.

62 C.J.S. Municipal Corporations 8§ 99 et seq.



3-4-2. Disincorporation; ballots.

The form of the ballot shall be:

"For the disincorporation of .......... (insert name of
municipality) [] and

Against the disincorporation of ....... (insert name of
municipality) [1."

History: 1953 Comp., 8 14-4-2, enacted by Laws 1965, ch. 300.

3-4-3. Disincorporation; conduct of election.

The election shall be conducted in the same manner as a special municipal election
except that the election officials shall be appointed by the board of county
commissioners, and the county clerk shall perform the duties of the municipal clerk and
the board of county commissioners shall perform the duties of the governing body. The
election returns shall be made to the board of county commissioners and canvassed in
the same manner as are special election returns.

History: 1953 Comp., 8§ 14-4-3, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 7.

3-4-4. Disincorporation; vote required; effect on debts and
contracts.

If a majority of the votes cast are in favor of disincorporation, the municipality shall
be disincorporated after provision has been made for payment of its current
indebtedness, contracts and obligations, and for levying the requisite tax to do so. The
current indebtedness, contracts and obligations do not include funded or bonded
indebtedness nor any contract whose termination date is more than one year beyond
the date the election was held.

History: 1953 Comp., 8§ 14-4-4, enacted by Laws 1965, ch. 300.

3-4-5. Disposition of records after disincorporation; pending
business.

All public records and the corporate seal of the disincorporated municipality shall be
deposited with the county clerk.

History: 1953 Comp., 8§ 14-4-5, enacted by Laws 1965, ch. 300.

ANNOTATIONS



Compiler's notes. — The words "pending business," contained in the section heading
as enacted, do not appear to reflect any content of this section.

3-4-6. Notice of disincorporation; publication.

Whenever a municipality is disincorporated, the county clerk shall publish a notice
once a week for four consecutive weeks that the municipality is disincorporated. A
certified copy of the notice shall be sent to the secretary of state, the secretary of
finance and administration and the secretary of taxation and revenue.

History: 1953 Comp., 8§ 14-4-6, enacted by Laws 1965, ch. 300; 1981, ch. 204, § 5.

3-4-7. Disincorporation; care of property; manager; disposition of
funds.

If a municipality is disincorporated, the board of county commissioners shall assume
control of all property belonging to the disincorporated municipality and shall employ a
gualified person to manage and operate the property and to collect all charges due from
the operation of such property. He shall execute a bond to the county in an amount
determined by the board of county commissioners, conditioned that he will faithfully
perform his duties and will promptly pay all money he receives to the county treasurer
monthly on the first day of each month. The bond shall be executed by him and a surety
company authorized to do business in the state. The premium on the bond shall be paid
by the board of county commissioners from municipal funds if any; if none, from county
funds.

History: 1953 Comp., 8§ 14-4-7, enacted by Laws 1965, ch. 300.

3-4-8. Income from property of a disincorporated municipality.

Money received from the operation of property of a disincorporated municipality shall
be used in the following priority:

A. to pay employees engaged in the operation, maintenance and protection
of the property;

B. to pay the interest on the bonded indebtedness of the municipality;
C. to purchase or redeem bonded indebtedness of the municipality; and
D. after all bonded indebtedness has been paid, to support the public schools

that existed within the boundary of the municipality at the time of its disincorporation.

History: 1953 Comp., 8 14-4-8, enacted by Laws 1965, ch. 300.



3-4-9. Disincorporation; insufficient income to pay obligations; levy
of tax; duty vested in board of county commissioners.

If insufficient money is received from the operation of the property of the
disincorporated municipality to pay the obligations in the order designated in Section 3-
4-8 NMSA 1978, the board of county commissioners shall levy a tax on all taxable
property within the boundary of the municipality at the time of its disincorporation. This
tax shall be sufficient to pay the obligations incurred in the operation of the property of
the municipality and to comply with the terms and conditions of the evidences of the
bonded indebtedness. The board of county commissioners shall, without charge,
perform the duties of the governing body of the disincorporated municipality to satisfy
the terms of the bonds, obligations or contracts of the disincorporated municipality.

History: 1953 Comp., 8§ 14-4-9, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Law reviews. — For article, "Indian Sovereignty and the Tribal Right to Charter a
Municipality for Non-Indians: A New Perspective for Jurisdiction on Indian Land," see 7
N.M.L. Rev. 153 (1977).

ARTICLE 5
Consolidation of Municipalities

3-5-1. Municipal consolidation; commissioners; ordinances; special
election; declaration of consolidation; payment of bonded
indebtedness or judgment levy.

A. Whenever any two or more contiguous municipalities wish to consolidate as one
municipality, the governing body of each municipality shall appoint three commissioners
who shall prepare the terms for consolidation and submit the terms for consolidation to
the respective governing bodies. If each governing body approves the terms for
consolidation, it shall adopt an ordinance declaring its approval of the terms for
consolidation and shall provide for an election on the question of consolidation.

B. If a majority of the votes cast in each municipality favor consolidation, the
governing body of each municipality shall declare, by ordinance, that consolidation has
been approved between the municipalities and proceed to consolidate under the terms
for consolidation. The municipal clerk of each municipality shall notify the secretary of
finance and administration and the secretary of taxation and revenue that the
consolidation has been approved by the electorate. If the question of consolidating the
municipalities fails to receive a majority vote favoring consolidation in any one of the
municipalities, the consolidation shall fail.



C. If on the day of the election on consolidation, any municipality proposing to
consolidate has outstanding indebtedness or a judgment payable from a tax on property
and the consolidation is approved, a tax sufficient to pay the interest and principal on
such indebtedness or judgment shall continue to be levied on the property within the
boundary of the municipality as it existed on the day of the election on the question of
consolidation. Indebtedness created by the issuance of revenue bonds and the current
obligations of each municipality shall be assumed by the consolidated municipality. The
consolidated municipality may refund the indebtedness of the municipalities which are
consolidated.

D. Certified copies of the entire proceedings for consolidation shall be filed with the
clerk of the municipality so consolidated, with the county clerk and the secretary of
state. When certified copies of the consolidation have been filed as required in this
section, the consolidation is complete.

History: 1953 Comp., 8 14-5-1, enacted by Laws 1965, ch. 300; 1981, ch. 204, § 6.
ANNOTATIONS

Consolidation procedure applicable to counties. — Two or more counties possess
the authority to consolidate in accordance with this section, but they must be
contiguous. 1987 Op. Att'y Gen. No. 87-55.

Property of annexed village not subject to taxation to retire indebtedness of town.
— In the event of annexation of the village of Milan to the town of Grants, the property
presently within the village of Milan would not be subject to ad valorem taxes to retire
the present general obligation bonded indebtedness of the town of Grants. 1959-60 Op.
Att'y Gen. No. 60-55.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 8§ 81, 82.

62 C.J.S. Municipal Corporations 8§ 47.

ARTICLE 6
Changing Name of Municipality

3-6-1. Change of name; election.

Whenever the governing body of a municipality wishes to change the name of the
municipality, the governing body may submit the question of changing the name to a
vote of the qualified electors of the municipality at the next regular municipal election or
at a special election called for that purpose.

History: 1953 Comp., 8§ 14-6-1, enacted by Laws 1965, ch. 300.



ANNOTATIONS

Cross references. — For adoption of name of existing municipality being prohibited,
see 3-1-3 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions §§ 29, 865.

62 C.J.S. Municipal Corporations § 34.

3-6-2. Change of name; ballots; certificate; recording.

The form of the ballot shall be:

.............................. [17."

If a majority of the votes cast favor changing the name of
the municipality, the name shall be changed and the municipal
clerk shall certify the results of the election and the new name
which was adopted. One copy of the certification shall be
retained by the municipal clerk, one copy shall be filed with
the county clerk and one copy shall be filed with the secretary
of state.

History: 1953 Comp., 8 14-6-2, enacted by Laws 1965, ch. 300.

ARTICLE 7
Annexation of Territory

3-7-1. Methods of annexation.
A. There shall be three methods of annexing territory to a municipality:

Q) the arbitration method as provided in Sections 3-7-5 through 3-7-10 NMSA
1978;

(2)  the boundary commission method as provided in Sections 3-7-11 through
3-7-16 NMSA 1978; and

3) the petition method as provided in Section 3-7-17 NMSA 1978.



B. Territory may be annexed to a municipality by any one of the three methods of
annexation provided for in Sections 3-7-5 through 3-7-18 NMSA 1978 except where
limitations of annexation are provided by law. The provisions of this section apply to
annexations of all municipalities except those that are otherwise specifically provided by
law. The arbitration method of annexation may be used for municipal annexation of a
traditional historic community only upon petition of a majority of the registered qualified
electors of the territory within the traditional historic community.

History: 1953 Comp., 8§ 14-7-1, enacted by Laws 1965, ch. 300; 1979, ch. 159, § 1;
1995, ch. 170, § 2; 1995, ch. 211, § 1.

ANNOTATIONS

1995 amendments. — Virtually identical amendments were enacted by Laws 1995, ch.
170, 8§ 2, effective April 5, 1995, inserting "except where limitations of annexation are
provided by law" in the first sentence of Subsection B, and adding the sentence of
Subsection B beginning "The arbitration method of annexation”, approved April 5, 1995,
and by Laws 1995, ch. 211, § 1, effective April 6, 1995, also amending this section in
Subsection B by adding the exception at the end of the first sentence and adding the
last sentence of the subsection, but also making a minor stylistic change, approved April
6, 1995. The section is set out as amended by Laws 1995, ch. 211, § 1. See 12-1-8
NMSA 1978.

Nature of annexation statutes. — The power to create and to destroy municipal
corporations, and to enlarge or diminish their boundaries, is solely and exclusively the
exercise of legislative power. Such statutes are to be liberally construed in favor of the
municipality and every reasonable presumption is given to the validity of the
municipality's action. Leavell v. Town of Texico, 63 N.M. 233, 316 P.2d 247 (1957).

Annexation of class A county land excepted. — A specific exception to this section
is defined by the Metropolitan Boundary Act for Class A Counties (3-57-1 to 3-57-9
NMSA 1978), which provides for the annexation of territory to a municipality within a
class A county. 1981 Op. Att'y Gen. No. 81-28.

Annexation of Indian Pueblo. — To allow the exercise of jurisdiction by a municipality
to annex a portion of the Indian Pueblo and make it subject to jurisdiction of the
municipality would affect the authority of the tribal council over reservation affairs and,
hence, would infringe on the right of the Indians to govern themselves and would
therefore be void. Your Food Stores, Inc. v. Village of Espanola, 68 N.M. 327, 361 P.2d
950, cert. denied, 368 U.S. 915, 82 S. Ct. 194, 7 L. Ed. 2d 131 (1961).

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

For comment, "Deannexation: A proposed statute,” see 20 N.M.L. Rev. 713 (1990).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 8 55 et seq.

Rights and remedies of creditor of municipal corporation which is dissolved or combined
with another municipal body, 47 A.L.R. 128.

Facts warranting extension or reduction of municipal boundaries, 62 A.L.R. 1011.
Power to extend boundaries of municipal corporations, 64 A.L.R. 1335.

Estoppel to question validity of proceedings extending boundaries of municipality, 101
A.L.R. 581.

Power to detach land from municipal corporations, towns, or villages, 117 A.L.R. 267.
Tax exemption of property as affecting its inclusion in determining requisite consent of
property owners to annexation of territory, local improvement, bond issue and other
public activity, 146 A.L.R. 1260.

Municipal bond issue, validity as against owners of property annexation of which to
municipality became effective after date of election at which issue was approved by
voters, 10 A.L.R.2d 559.

Capacity to attack the fixing or extension of municipal limits or boundary, 13 A.L.R.2d
1279, 17 A.L.R.5th 195.

Proper remedy or procedure for attacking legality of proceedings annexing territory to
municipal corporation, 18 A.L.R.2d 1255.

What zoning regulations are applicable to territory annexed to a municipality, 41
A.L.R.2d 1463.

Subject to annexation, what land is contiguous or adjacent to municipality so as to be,
49 A.L.R.3d 589.

Right of one governmental subdivision to challenge annexation proceedings by another
such subdivision, 17 A.L.R.5th 195.

62 C.J.S. Municipal Corporations § 42 et seq.

3-7-1.1. Traditional historic community; qualifications; annexation
restrictions.

A. To qualify as a traditional historic community, an area shall:



(2) be an unincorporated area of a class B county with a population between
ninety-five thousand and ninety-nine thousand five hundred, based on the 1990 federal
decennial census;

(2) be an identifiable village, community, neighborhood or district that can be
documented as having existed for more than one hundred years;

(3) include structures or landmarks that are associated with the identity of the
specific village, community, neighborhood or district seeking designation as a traditional
historic community;

4) have a distinctive character or traditional quality that can be distinguished
from surrounding areas or new developments in the vicinity; and

(5) be declared a traditional historic community by an ordinance of the board
of county commissioners of the county in which the petitioning village, community,
neighborhood or district is located.

B. A traditional historic community may be annexed by a municipality only by
petition of a majority of the registered qualified electors of the territory within the
traditional historic community proposed to be annexed by the municipality or by the
arbitration method of annexation only upon petition of a majority of the registered
qualified electors of the territory within the traditional historic community.

History: Laws 1995, ch. 170, 8 5 and Laws 1995, ch. 211, § 4.
ANNOTATIONS

Duplicate laws. — Laws 1995, ch. 170, § 5 and Laws 1995, ch. 211, § 4 enacted
identical versions of this section.

3-7-2. Extension of utility service by municipality or other utility.

A municipal utility or a utility under the jurisdiction of the New Mexico public utility
commission and having a franchise from the municipality may extend service to territory
annexed by the municipality. If the territory annexed to the municipality is being served
by a utility under the jurisdiction of the New Mexico public utility commission and the
municipality is being served by another utility under the jurisdiction of the New Mexico
public utility commission, the New Mexico public utility commission shall determine
which utility under its jurisdiction shall serve the territory annexed to the municipality.
The municipality shall grant a franchise to the utility that is to serve the territory annexed
to provide utility service in the territory annexed upon such terms as are fair, just and
equitable to all parties concerned.

History: 1953 Comp., 8 14-7-2, enacted by Laws 1965, ch. 300; 1993, ch. 282, § 2.



ANNOTATIONS

The 1993 amendment, effective June 18, 1993, substituted "New Mexico public utility
commission” for "New Mexico public service commission” throughout this section and
substituted "that" for "which" in the last sentence.

3-7-3. Limitation on annexation.

No municipality may annex territory within the boundary of another municipality or
territory within a class A county with a population of more than three hundred thousand
persons unless approved by the board of county commissioners for that county.

History: 1953 Comp., 8 14-7-3, enacted by Laws 1965, ch. 300; 2003, ch. 438, § 1.
ANNOTATIONS

The 2003 amendment, effective July 1, 2003, added the language beginning with "or"
to the section.

A municipal corporation may annex a state registration station. 1961-62 Op. Att'y
Gen. No. 62-124.

3-7-4. Annexation; territory owned by the United States, state of
New Mexico or a political subdivision; interposition not to prohibit
annexation.

A. Territory owned by the government of the United States, its instrumentalities, the
state of New Mexico or a political subdivision of New Mexico, may be annexed to a
municipality upon the consent of the authorized agent of the government of the United
States, its instrumentalities, the state of New Mexico or a political subdivision of New
Mexico.

B. Territory may be annexed to a municipality which would otherwise be eligible for
annexation except for the interposition of territory owned by the government of the
United States, its instrumentalities, the state of New Mexico or a political subdivision of
New Mexico.

History: 1953 Comp., 8§ 14-7-4, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For provisions relating to elections required for changing the
zoning or use of areas acquired from U.S. forest service, see 3-21-2.1 NMSA 1978.



City of Las Cruces has authority to annex New Mexico state university campus
and territory upon the consent of the university. 1969 Op. Att'y Gen. No. 69-143.

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-5. Annexation; arbitration; resolution of intent.

If the governing body of a municipality desires to annex contiguous territory, the
governing body may, by resolution, declare that the benefits of municipal government
are or can be made available within a reasonable time to the territory proposed to be
annexed and that it desires to annex such territory. A copy of the resolution with a copy
of a plat of the territory proposed to be annexed shall be filed with the county clerk.

History: 1953 Comp., 8 14-7-5, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-6. Annexation; arbitration: creation of board.

After the adoption and filing of a plat as required in Section 3-7-5 NMSA 1978, a
board of arbitration shall be created which shall have seven members. Three of the
members shall be selected as provided in Section 3-7-7 NMSA 1978; three of the
members shall be selected as provided in Section 3-7-8 NMSA 1978; and one member
shall be selected as provided in Section 3-7-9 NMSA 1978.

History: 1953 Comp., 8 14-7-6, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Standards for judicial review. — Applying administrative standards of review to
annexation decisions made pursuant to either arbitration or commission procedures are
proper. Cox v. Municipal Boundary Comm'n, 120 N.M. 703, 905 P.2d 741 (Ct. App.
1995).

3-7-7. Annexation; election of three members from territory
proposed to be annexed; notice; polling places; election officials;
ballots; canvass of votes.

A. Within ten days after the filing of the resolution and plat of the territory proposed
to be annexed, the county clerk shall publish a notice stating that an election will be held
for the purpose of electing three members to a board of arbitration that shall determine if



the territory is to be annexed to the municipality. The notice shall include a description
of the boundary of the territory proposed to be annexed. The date of election shall not
be less than fifty days nor more than sixty days after the date of first publication of the
notice.

B. These three members shall be qualified electors and owners of real property
within the territory proposed to be annexed. If there are less than three qualified electors
and owners of real property residing within the territory proposed to be annexed, the
district court shall appoint three members of the board to represent the territory
proposed to be annexed and they need not be residents of this territory.

C. Petitions of nomination for the three members on the board of arbitration may be
filed with the county clerk from the date of first publication of the notice of election until
thirty-five days before the day of election. The petition shall be signed either by not less
than ten percent of the qualified electors residing in the territory desired to be annexed
or by not less than twenty-five qualified electors residing in the territory desired to be
annexed. No elector may sign more than three petitions of nomination.

D. The board of county commissioners of the county in which the territory proposed
to be annexed lies shall designate the polling places which shall not be less in number
than the polling places existing in the area at the last general election. At the election all
gualified electors who reside in the territory proposed to be annexed may vote.

E. The board of county commissioners shall appoint one judge and not less than
two clerks of election for each polling place, or not less than two clerks of election for
each voting machine. The board of county commissioners shall furnish the election
supplies and ballots. Each ballot shall contain the names of all candidates who have
filed petitions of nomination. The ballot shall also have printed on it the words "Vote for
any three".

F. The ballots cast shall be counted by the election officials and the results certified
by the county clerk. Within three days after the election, the board of county
commissioners shall canvass the votes cast and shall issue certificates of election as
members of the board of arbitration to the three candidates receiving the greatest
number of votes.

G. If within three days after the day of the election the board of county
commissioners is unable to determine who has been elected to the board of arbitration,
the board of county commissioners shall certify such determination to the district court
or if there is a vacancy in such membership, the district court wherein the municipality
lies shall appoint within three days the member of the board of arbitration. The member
so appointed shall have the same qualifications as required as if he had been elected a
member of the board of arbitration.

H. The actual expense of the election shall be paid by the municipality proposing to
annex the territory.



History: 1953 Comp., 8 14-7-7, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 8.
ANNOTATIONS

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-8. Annexation; arbitration; appointment of three members by
municipality.

Before the day of election required in the territory proposed to be annexed, the
governing body of the municipality proposing to annex the territory shall appoint three
members of the board of arbitration who shall be qualified electors and owners of real
property within the municipality.

History: 1953 Comp., 8 14-7-8, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-9. Annexation; arbitration; selection of seventh member;
procedure; qualifications.

A. Within five days after the board of county commissioners has canvassed the
results of the election required in Section 3-7-7 NMSA 1978, the members of the board
of arbitration shall meet and select a seventh or neutral member of the board of
arbitration. He shall be a qualified elector of the county and the owner of real property in
the county but shall reside outside the boundary of the municipality and the territory
proposed to be annexed.

B. If within five days after the board of county commissioners has canvassed the
results of the election required in Section 3-7-7 NMSA 1978, the six members of the
board of arbitration fail to select by a two-thirds vote the seventh or neutral member, the
board of arbitration shall certify to the district court its failure to select the seventh
member. Within ten days after the certification by the board of arbitration of its failure to
select a seventh member, the district court in which the county lies shall appoint the
seventh member who shall possess the qualifications required in this section.

History: 1953 Comp., 8§ 14-7-9, enacted by Laws 1965, ch. 300.

ANNOTATIONS



Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-10. Annexation; arbitration; chairman; meetings; power of
board; final determination.

A. After the seven members of the board of arbitration have been selected, they
shall elect a chairman and hold meetings upon call of the chairman. The board of
arbitration shall determine if the benefits of the government of the municipality are or
can be available within a reasonable time to the territory proposed to be annexed and
may make such investigation as it may deem advisable in order to obtain information
and data as to the availability of the benefits of the municipal government and may
require the governing body of the municipality to furnish to it any records of the
municipality pertaining thereto. The cost of such investigation shall be paid by the
municipality.

B. Determination by a majority of the seven members of the board of arbitration
shall be final. If a majority of the members of the board of arbitration determine that the
territory should not be annexed, the governing body of the municipality shall not
proceed further nor shall it pass any other resolution seeking to annex the territory for a
period of two years. If a majority of the members of the board of arbitration determine
that the territory or a part thereof should be annexed to the municipality, it shall certify
over the signatures of the members of the board of arbitration who have made the
determination to the clerk of the municipality, the clerk of the county, the secretary of
finance and administration and the secretary of taxation and revenue.

C. Thereatfter, the annexation shall be deemed complete as to the territory certified
as proper to be annexed. The municipality to which the annexation is made shall pass
an ordinance, not inconsistent with law, which will effectuate the terms of the
annexation. The territory so annexed shall be governed as part of the municipality and
the governing body of the municipality shall promptly proceed to make the benefits of
the government of the municipality available to the territory so annexed within a
reasonable time.

D. The final determination of the board of arbitration shall be certified not more than
sixty days after the selection of the seventh member.

History: 1953 Comp., 8§ 14-7-10, enacted by Laws 1965, ch. 300; 1981, ch. 204, § 7.
ANNOTATIONS

Finding that benefits could be made available required annexation order. —
Legislative intent was to require board to order annexation upon finding that benefits of
the municipality could be made available to area to be annexed within a reasonable
time; the legislature intended no arbitrary power in the board to grant or deny
annexation. Cox v. City of Albuquerque, 53 N.M. 334, 207 P.2d 1017 (1949).



Fact that board limited its findings of benefits to less than the whole of the area
described in the plat, as an incident to which the area subject to annexation became
reduced, does not constitute an unlawful delegation of legislative power within
contemplation of the separation of powers clause in the constitution. Cox v. City of
Albuquerque, 53 N.M. 334, 207 P.2d 1017 (1949).

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-11. Municipal boundary commission; purpose.

A. The purpose of Sections 3-7-11 through 3-7-16 NMSA 1978 is to establish an
independent commission known as the "municipal boundary commission” to determine
the annexation of territory to a municipality whenever:

(1)  the municipality petitions the municipal boundary commission to annex
territory to the municipality; or

(2)  a majority of the landowners of the territory proposed to be annexed
petition the municipal boundary commission to annex the territory to the municipality.

B. The municipal boundary commission shall hear a request for municipal
annexation of a traditional historic community only upon petition of a majority of the
gualified electors of the territory within the traditional historic community.

History: 1953 Comp., 8 14-7-11, enacted by Laws 1965, ch. 300; 1995, ch. 170, 8 3;
1995, ch. 211, § 2.

ANNOTATIONS

1995 amendments. — ldentical amendments to this section were enacted by Laws
1995, ch. 170, § 3, effective April 5, 1995, approved April 5, 1995, and Laws 1995, ch.
211, 8§ 2, effective April 6, 1995, and approved April 16, 1995, which designated the
former introductory paragraph as Subsection A and redesignated former Subsections A
and B as Paragraphs (1) and (2) thereof; substituted "Sections 3-7-11 through 3-7-16
NMSA 1978" for "Sections 14-7-11 through 14-7-16 New Mexico Statutes Annotated,
1953 Compilation" in Subsection A; and added Subsection B.

Standards for judicial review. — Applying administrative standards of review to
annexation decisions made pursuant to either arbitration or commission procedures are
proper. Cox v. Municipal Boundary Comm'n, 120 N.M. 703, 905 P.2d 741 (Ct. App.
1995).

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).



3-7-12. Municipal boundary commission; appointment;
qgualifications of members; payment of members; secretary of
finance and administration to provide staff.

A. The municipal boundary commission shall consist of three members who shall be
appointed by the governor. One of the members shall be an attorney licensed to
practice in New Mexico and no more than two of the members shall be members of the
same political party. Each of the members shall be residents of a separate county of
New Mexico.

B. The members of the municipal boundary commission shall be paid as provided in
the Per Diem and Mileage Act [10-8-1 NMSA 1978]:

(1) by the municipality if:

(a) the municipality petitions the municipal boundary commission to annex
territory to the municipality; or

(b) a majority of the landowners petition the municipal boundary commission
to annex territory to the municipality and the municipal boundary commission orders the
territory annexed to the municipality; or

(2) by the landowners who petition the municipal boundary commission to
annex the territory to the municipality, if the municipal boundary commission does not
order the territory annexed to the municipality.

C. The secretary of the department of finance and administration shall provide staff
to the municipal boundary commission.

History: 1953 Comp., 8 14-7-12, enacted by Laws 1965, ch. 300; 1977, ch. 247, 8§ 137;
1983, ch. 296, § 8.

ANNOTATIONS

Quorum. — The commission had the necessary quorum to hear a city's annexation
petition without the presence of its attorney commissioner. Cox v. Municipal Boundary
Comm'n, 1998-NMCA-025, 124 N.M. 709, 954 P.2d 1186, cert. denied, 125 N.M. 145,
958 P.2d 103 (1998).

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-13. Contents of petition; submission to department of finance
and administration.



A. The petition shall:
(1)  describe the territory proposed to be annexed;
(2) be signed by:
(a) the mayor and clerk of the municipality; or
(b) a majority of the landowners of the territory proposed to be annexed; and

3) be accompanied by a map of the territory proposed to be annexed which
shall show:

(a) the external boundary of the territory proposed to be annexed;

(b) any federal, state or county highways which may exist in the territory
proposed to be annexed; and

(c) the relationship of the territory proposed to be annexed to the existing
boundary of the municipality.

B. The petition shall be filed with the department of finance and administration.

History: 1953 Comp., 8 14-7-13, enacted by Laws 1965, ch. 300; 1977, ch. 247, § 138;
1983, ch. 296, § 9.

ANNOTATIONS

Minor errors in description of territory immaterial. — That some of the area to be
annexed was described in the petition as "lots" instead of "blocks" is immaterial since
the descriptions, in context, were substantially and sufficiently correct to put all
interested parties on notice of the area sought to be annexed. Mutz v. Municipal
Boundary Comm'n, 101 N.M. 694, 688 P.2d 12 (1984).

3-7-14. Meetings of the municipal boundary commission; election
of a chairman; to meet in municipality to which annexation is
proposed; public notice of meeting.

A. At its first meeting, and at any subsequent meeting when a change in the
membership of the commission has occurred, the municipal boundary commission, by a
majority vote, shall elect one member to serve as chairman of the commission and one
member to serve as vice chairman who shall act whenever the chairman is not present.
A majority of the commission shall constitute a quorum and the commission shall not
transact business without a quorum being present.



B. After receipt of a petition, as authorized in Section 3-7-11 NMSA 1978, the
secretary to the municipal boundary commission shall call a meeting of the municipal
boundary commission which shall meet within sixty days of the receipt of the petition to
consider the petition for annexation. The secretary to the municipal boundary
commission shall publish a notice, of a public hearing on the petition, once each week
for four consecutive weeks and the last publication shall be at least twenty days before
the day of the hearing. The notice shall contain the date when the meeting of the
municipal boundary commission will be held, the place of the meeting and a general
description of the boundary of the territory petitioned to be annexed to the municipality.

C. The municipal boundary commission shall meet in the municipality to which the
territory is proposed to be annexed and shall hold a public hearing on the question of
annexing to the municipality the territory petitioned to be annexed.

History: 1953 Comp., 8 14-7-14, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Quorum. — The commission had the necessary quorum to hear a city's annexation
petition without the presence of its attorney commissioner. Cox v. Municipal Boundary
Comm'n, 1998-NMCA-025, 124 N.M. 709, 954 P.2d 1186, cert. denied, 125 N.M. 145,
958 P.2d 103 (1998).

General notice requirements. — The general notice requirements of Subsection J of
3-1-2 NMSA 1978 do not apply to govern proceedings of the municipal boundary
commission. Cox v. Municipal Boundary Comm'n, 1998-NMCA-025, 124 N.M. 709, 954
P.2d 1186, cert. denied, 125 N.M. 145, 958 P.2d 103 (1998).

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-15. Duties of the municipal boundary commission; authority of
commission to annex; order is final; review by certiorari.

A. At the public hearing held for the purpose of determining if the territory proposed
to be annexed to the municipality shall be annexed to the municipality, the municipal
boundary commission shall determine if the territory proposed to be annexed:

Q) is contiguous to the municipality; and

(2)  may be provided with municipal services by the municipality to which the
territory is proposed to be annexed.

B. If the municipal boundary commission determines that the conditions set forth in
this section are met, the commission shall order annexed to the municipality the territory
petitioned to be annexed to the municipality.



C. If the municipal boundary commission determines that only a portion of the
territory petitioned to be annexed meets the conditions set forth in this section, the
commission may order annexed to the municipality that portion of [the] territory which
meets the conditions set forth in this section.

D. If the municipal boundary commission determines that the conditions set forth in
this section are not met, the commission shall not order the annexation to the
municipality of the territory petitioned to be annexed.

E. Any order of the municipal boundary commission shall be final unless any owner
of land within the territory proposed to be annexed, within thirty days after the filing of
the final order in the office of the county clerk and the office of the municipal clerk,
obtains review of the order by the district court.

History: 1953 Comp., 8 14-7-15, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Bracketed material. — The bracketed word in Subsection C was inserted by the
compiler, it was not enacted by the legislature, and it is not a part of the law.

Doctrine of prior jurisdiction. — The doctrine of prior jurisdiction, which provides that
the court first obtaining jurisdiction retains it as against a court of concurrent jurisdiction
in which a similar action is subsequently instituted, is applicable in administrative
proceedings, including annexation disputes. Therefore, the commission's decision-
making process was entitled to priority as against annexation ordinances adopted by
municipalities after an annexation petition had already been filed with the commission.
AMREP Southwest, Inc. v. Town of Bernalillo, 113 N.M. 19, 821 P.2d 357 (Ct. App.
1991).

Commission's stay of annexation of a disputed area pending a judicial determination of
the commission's jurisdiction over that matter did not deprive the commission of its
priority. AMREP Southwest, Inc. v. Town of Bernalillo, 113 N.M. 19, 821 P.2d 357 (Ct.
App. 1991).

Commission to act reasonably. — Although Subsection A does not specifically direct
the commission to act reasonably, it is an implicit requirement, because the element of
reason in its decision, or its absence, is a basis for court review. Mutz v. Municipal
Boundary Comm'n, 101 N.M. 694, 688 P.2d 12 (1984).

The municipal boundary commission should only exercise its authority to annex
property over a municipality's objections based on a finding that those objections were
unreasonable under the circumstances. City of Albuquerque v. State Mun. Boundary
Comm'n, 2002-NMCA-024, 131 N.M. 665, 41 P.3d 933, cert. denied, 131 N.M. 737, 42
P.3d 842 (2002).



Contiguity required. — Each unit, block or lot of land to be annexed need not have a
common boundary with the municipality to satisfy requirement of contiguity in
Subsection A(1). Mutz v. Municipal Boundary Comm'n, 101 N.M. 694, 688 P.2d 12
(1984).

The term "contiguous” in the annexation context requires a touching or close physical
proximity of the property. Cox v. Municipal Boundary Comm'n, 120 N.M. 703, 905 P.2d
741 (Ct. App. 1995).

Satisfaction of requirements of Subsection A(2) within reasonable time. — The
requirement of Subsection A(2) that the annexed territory "may be provided with
municipal services" is satisfied if the municipality demonstrates the ability to provide
services to the territory to be annexed within a reasonable period of time. Mutz v.
Municipal Boundary Comm'n, 101 N.M. 694, 688 P.2d 12 (1984).

"To file" a paper is to place it in the official custody of the clerk. Town of Hurley v. New
Mexico Mun. Boundary Comm'n, 94 N.M. 606, 614 P.2d 18 (1980).

It is not necessary that officer endorse document upon its receipt in order to effect
the filing. Town of Hurley v. New Mexico Mun. Boundary Comm'n, 94 N.M. 606, 614
P.2d 18 (1980).

Three purposes of the filing requirements contained in Subsection E of this section
and 3-7-16A NMSA 1978 are: (1) to provide public and accessible repositories in the
offices of county and municipal clerks of accurate copies of the official orders of the
commission; (2) to give constructive notice to the world of such orders; and (3) to fix the
commencement of the time within which an appeal to the district court from such orders
may be taken, namely 30 days, by the instrumentality of constructive notice to a party
desiring to appeal. Town of Hurley v. New Mexico Mun. Boundary Comm'n, 94 N.M.
606, 614 P.2d 18 (1980).

District court review of commission's decision is limited to questions of law -
whether the administrative agency acted fraudulently, arbitrarily or capriciously; whether
the commission's order was supported by substantial evidence; and whether the agency
acted within the scope of its authority. Mutz v. Municipal Boundary Comm'n, 101 N.M.
694, 688 P.2d 12 (1984).

When the commission followed its statutory mandate and determined that the area
proposed for annexation was contiguous and could be provided with municipal services
by the city, the district court was then limited to determine whether, based on the record,
this decision was fraudulent, arbitrary or capricious, supported by substantial evidence,
and within the scope of the commission's authority. Cox v. Municipal Boundary Comm'n,
120 N.M. 703, 905 P.2d 741 (Ct. App. 1995).

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).



3-7-16. Filing the order of the municipal boundary commission;
annexation complete.

A. Within ten days after the municipal boundary commission makes its
determination, the secretary of the department of finance and administration shall file
certified copies of the order of the municipal boundary commission in the office of the
municipal clerk of the municipality to which the territory has been petitioned to be
annexed and in the office of the county clerk. The secretary shall also transmit a copy of
the order to the secretary of taxation and revenue.

B. If the municipal boundary commission orders the annexation of territory to a
municipality, the annexation shall be complete after the filing of certified copies of the
order as required in this section.

History: 1953 Comp., 8 14-7-16, enacted by Laws 1965, ch. 300; 1977, ch. 247, § 139;
1981, ch. 204, § 8; 1983, ch. 296, § 10.

ANNOTATIONS

"To file" a paper is to place it in the official custody of the clerk. Town of Hurley v. New
Mexico Mun. Boundary Comm'n, 94 N.M. 606, 614 P.2d 18 (1980).

It is not necessary that officer endorse document upon its receipt in order to effect
the filing. Town of Hurley v. New Mexico Mun. Boundary Comm'n, 94 N.M. 606, 614
P.2d 18 (1980).

Three purposes of the filing requirements contained in 3-7-15E NMSA 1978 and
Subsection A of this section are: (1) to provide public and accessible repositories in the
offices of county and municipal clerks of accurate copies of the official orders of the
commission; (2) to give constructive notice to the world of such orders; and (3) to fix the
commencement of the time within which an appeal to the district court from such orders
may be taken, namely 30 days, by the instrumentality of constructive notice to a party
desiring to appeal. Town of Hurley v. New Mexico Mun. Boundary Comm'n, 94 N.M.
606, 614 P.2d 18 (1980).

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-17. Annexation; petition by owners of contiguous territory; duty
of governing body; ordinance; appeal.

A. Except as provided in Sections 3-7-17.1 and 3-57-4 NMSA 1978, whenever a
petition:

(1)  seeks the annexation of territory contiguous to a municipality;



(2) is signed by the owners of a majority of the number of acres in the
contiguous territory;

(3) is accompanied by a map that shows the external boundary of the territory
proposed to be annexed and the relationship of the territory proposed to be annexed to
the existing boundary of the municipality; and

4) is presented to the governing body, the governing body shall by ordinance
express its consent or rejection to the annexation of such contiguous territory.

B. If the ordinance consents to the annexation of the contiguous territory, a copy of
the ordinance, with a copy of the plat of the territory so annexed, shall be filed in the
office of the county clerk. After the filing, the contiguous territory is part of the
municipality. The clerk of the municipality shall also send copies of the ordinance
annexing the territory and of the plat of the territory so annexed to the secretary of
finance and administration and to the secretary of taxation and revenue.

C. Within thirty days after the filing of the copy of the ordinance in the office of the
county clerk, any person owning land within the territory annexed to the municipality
may appeal to the district court questioning the validity of the annexation proceedings. If
no appeal to the district court is filed within thirty days after the filing of the ordinance in
the office of the county clerk or if the court renders judgment in favor of the municipality,
the annexation shall be deemed complete.

History: 1953 Comp., § 14-7-17, enacted by Laws 1965, ch. 300; 1981, ch. 204, § 9;
1998, ch. 42, § 1.

ANNOTATIONS

Cross references. — For examination of signatures, purging and judicial review of
petitions, see 3-1-5 NMSA 1978.

The 1998 amendment substituted "of" for "or" in the section heading; in Subsection A,
inserted "Except as provided in Sections 3-7-17.1 and 3-57-4 NMSA 1978" at the
beginning, and substituted "that shows" for "which shall show" near the beginning of
Paragraph A(3); and substituted "or if" for "of it" in Subsection C. Laws 1998, ch. 42
contains no effective date provision, but, pursuant to N.M. Const., art. IV, § 23, is
effective on May 20, 1998, 90 days after adjournment of the legislature. See Volume 14
NMSA 1978 for "Adjournment Dates of Sessions of Legislature" table.

Section does not violate "one man-one vote" principle of the equal protection
clause of the United States constitution, even though it does not provide for annexation
by a petition of a majority of the landowners in the area without regard to the number of
acres each owns. Torres v. Village of Capitan, 92 N.M. 64, 582 P.2d 1277 (1978).



Plain meaning of “owning land” in Subsection C of this section is to have equitable
or legal fee title ownership of real estate within the annexed territory. Santa Fe County
Board of County Comm'rs v. Town of Edgewood, 2004-NMCA-111, 136 N.M. 301, 97
P.3d 633.

Purpose in affixing plat or survey to annexation petition is to notify interested
persons of land which is included, as well as to make definite what the corporate limits
are and to permit officials to ascertain who are residents within the municipality and to
help determine if a sufficient number of signatures of property owners from within the
area appear on the petition. Hughes v. City of Carlsbad, 53 N.M. 150, 203 P.2d 995
(1949).

Consideration of unplatted land. — Unplatted land, which was held for sale as urban
property to accommodate reasonably expected development within eight years, could
properly be considered in determining whether annexation petition was adequate.
Hughes v. City of Carlsbad, 53 N.M. 150, 203 P.2d 995 (1949).

Annexation of special zoning district. — When all or a portion of a special zoning
district is annexed by an incorporated municipality, the special zoning district loses all of
its zoning jurisdiction over the annexed territory to the municipality. 1983 Op. Att'y Gen.
No. 83-6.

Appeal from denial of petition. — The petition method of annexation provided by this
section is a legislative procedure and although the statute provides no express right of
appeal when a petition is denied, only a direct appeal lies to the district court, as
opposed to a writ of certiorari proceeding. Dugger v. City of Santa Fe, 114 N.M. 47, 834
P.2d 424 (Ct. App. 1992).

Standard of review. — The scope of judicial review of an annexation completed under
the petition process is limited to determining whether the municipality has acted illegally
or unconstitutionally. Daugherty v. City of Carlsbad, 120 N.M. 716, 905 P.2d 1120 (Ct.
App. 1995).

When landowners challenged annexation on the ground that the property was not
contiguous and presented arguments that were essentially political and economic, such
arguments were not within the scope of review, and the district court, finding that the
property was contiguous as a matter of law, properly refused to analyze the economic
or political benefits or burdens bestowed upon the landowners' property. Daugherty v.
City of Carlsbad, 120 N.M. 716, 905 P.2d 1120 (Ct. App. 1995).

Standing under Subsection C of this section requires an equitable or fee title interest.
Santa Fe County Board of County Comm'rs v. Town of Edgewood, 2004-NMCA-111,
136 N.M. 301, 97 P.3d 633.

Standing to appeal. — Where it was determined that a partnership did not own
property in the annexed territory, it had no standing to challenge the annexation. State



ex rel. State Highway & Transp. Dep't v. City of Sunland Park, 1999-NMCA-143, 128
N.M. 371, 993 P.2d 85.

The state's interest in highway property granted by 67-2-5 NMSA 1978 satisfies the
requirement for standing of the State Highway and Transportation Department
[department of transportation] to appeal an annexation proceeding under Subsection C
of this section. State ex rel. State Highway & Transp. Dep't v. City of Sunland Park,
1999-NMCA-143, 128 N.M. 371, 993 P.2d 85.

Counties that do not own roads in equitable or fee title may participate in the
process leading to an ordinance consenting to an annexation petition in order to ensure
an orderly transition in services, but does not have standing to appeal from the adoption
of the ordinance. Santa Fe County Board of County Comm'rs v. Town of Edgewood,
2004-NMCA-111, 136 N.M. 301, 97 P.3d 633.

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

3-7-17.1. Annexation; certain municipalities in class A counties;
procedures; limitations.

A. A petition seeking the annexation of territory contiguous to a municipality located
in a class A county with a population of less than three hundred thousand persons shall
be presented to the city council and be accompanied by a map that shows the external
boundary of the territory proposed to be annexed and the relationship of the territory
proposed to be annexed to the existing boundary of the municipality.

B. If the petition is signed by the owners of a majority of the number of acres in the
contiguous territory:

(1) the city council shall submit the petition to the board of county
commissioners of the county in which the municipality is located for its review and
comment. Any comments shall be submitted by the board of county commissioners to
the city council within thirty days of receipt; and

(2) not less than thirty days nor more than sixty days after receiving the
petition, the city council shall by ordinance approve or disapprove the annexation after
considering any comments submitted by the board of county commissioners.

C. Except as provided in Subsection D of this section, if the petition is not signed by
the owners of a majority of the number of acres in the contiguous territory, the
extraterritorial land use commission shall consider the matter and make a
recommendation to the extraterritorial land use authority. The extraterritorial land use
authority shall approve or disapprove the petition. If approved by the extraterritorial land
use authority, the city council may by ordinance approve the annexation.



D. When the nonconsenting property owners' properties are entirely surrounded by
consenting property owners, the city council may approve the annexation without
approval or disapproval of the extraterritorial land use authority.

E. In considering an annexation pursuant to this section, the city council shall
consider the impact of the annexation on existing county contracts and provisions of
services, including fire protection, solid waste collection or water and sewer service, and
may make agreements with the county to continue such services if it is in the interest of
the county, the residents of the proposed annexed area or the municipality.

F. A municipality with a population over two hundred thousand persons and located
in a class A county shall not force a resident or business located in the unincorporated
area of the county to agree to annexation as a condition of extending sewer and water
service to that person or business, if that sewer or water service extension is paid for all
or in part by federal, state or county money. The municipality may make agreement to
annexation a condition of extending sewer and water service if the extension of the
service is paid for entirely with municipal money.

History: 1978 Comp., 8 3-7-17.1, enacted by Laws 1998, ch. 42, § 2; 2003, ch. 438, §
2.

ANNOTATIONS

The 2003 amendment, effective July 1, 2003, in Subsection A, deleted "with a
population over two hundred thousand persons and" following "municipality” and
inserted "with a population of less than three hundred thousand persons" following
"class A county".

3-7-18. Annexation to include streets.

Any municipality annexing any territory shall include in the annexation any streets
located along the boundary of the territory being annexed. As used in this section,
"street" means any thoroughfare that is open to the public and has been accepted by
the board of county commissioners as a public right-of-way.

History: 1953 Comp., 8§ 14-6-22, enacted by Laws 1965, ch. 75, 8§ 1, and recompiled as
1953 Comp., § 14-7-18.

ANNOTATIONS

Cross references. — For powers of municipalities regarding streets, sidewalks, and
public grounds, see 3-49-1 NMSA 1978 et seq.

Application of this section not automatic. — This section does not provide for the
automatic annexation of adjacent streets and an annexation was invalid where it did not



include streets bordering the territory to be annexed. State ex rel. State Highway &
Transp. Dep't v. City of Sunland Park, 1999-NMCA-143, 128 N.M. 371, 993 P.2d 85.

"Street". — The word "street" in this section encompasses the entire right-of-way, not
simply the roadway itself. The word "street" also includes state roads. State ex rel. State
Highway & Transp. Dep't v. City of Sunland Park, 1999-NMCA-143, 128 N.M. 371, 993
P.2d 85.

Law reviews. — For note, "Annexation of Unincorporated Territory in New Mexico," see
6 Nat. Resources J. 83 (1966).

ARTICLE 8
Municipal Elections

3-8-1. Election code; short title; purpose; "shall" and "may";
headings; construction; counting days.

A. Chapter 3, Articles 8 and 9 NMSA 1978 may be cited as the "Municipal Election
Code".

B. Itis the purpose of the Municipal Election Code to:
(1)  secure the secrecy of the ballot;
(2)  secure the purity and integrity of elections;
(3) guard against the abuse of the elective franchise; and
(4) provide for the efficient administration and conduct of elections.

C. As used in the Municipal Election Code, "shall" is mandatory and "may" is
permissive.

D. Article and section headings do not in any manner affect the scope, meaning or
intent of the provisions of the Municipal Election Code.

E. The Municipal Election Code shall govern the conduct of all aspects of all
municipal elections except when the Municipal Election Code is silent or is in conflict
with the state Election Code [Chapter 1 NMSA 1978] with respect to any procedures or
protections required of the state by federal law, then the state Election Code shall
govern, as appropriate. The provisions of the Municipal Election Code shall not apply to
home rule municipalities or municipalities incorporated under special act unless the
Municipal Election Code is adopted by reference by such municipality.



F. When computing time, the first day shall be excluded and the last included
unless the last falls on a Sunday or legal holiday, in which case, the time prescribed
shall be extended to include the whole of the following business day.

G. In the event that a municipality is required by law or ordinance to elect any or all
members of the governing body from districts, then that municipality shall adopt an
ordinance setting forth rules and regulations necessary to implement elections by
district, and such municipal ordinance may conflict with and supersede the Municipal
Election Code to the extent such ordinance must do so to legally implement elections by
district.

History: 1978 Comp., 8§ 3-8-1, enacted by Laws 1985, ch. 208, § 9; 1991, ch. 123, § 1;
1995, ch. 200, § 1.

ANNOTATIONS

Repeals and reenactments. — Laws 1985, ch. 208, 8§ 9 repeals former 3-8-1 NMSA
1978, as amended by Laws 1971, ch. 306, § 1, relating to voting precincts, and enacts
the above section. For provisions of former section, see 1978 original pamphlet.

The 1991 amendment, effective April 3, 1991, substituted "in conflict with the state
Election Code with respect to any procedures or protections required of the state by
federal law" for "silent on a matter” in the first sentence in Subsection E.

The 1995 amendment, effective June 16, 1995, substituted "Chapter 3, Articles 8 and
9" for "Articles 8 and 9 of Chapter 3" in Subsection A, and inserted "is silent or"
preceding "is in conflict" in Subsection E.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 C.J.S. Elections 88 3, 4, 7(1), 7(4).
3-8-2. Definitions.

A. The definitions in Section 3-1-2 NMSA 1978 shall apply to the Municipal Election
Code [3-8-1 NMSA 1978] in addition to those definitions set forth in the Municipal
Election Code.

B. As used in the Municipal Election Code:

(1) "absentee voter list" means the list prepared by the municipal and county
clerks of those persons who have been issued an absentee ballot;

(2) "ballot” means a system for arranging and designating for the voter the
names of candidates and questions to be voted on and for the marking, casting or
otherwise recording of such votes. "Ballot" includes paper ballots, absentee ballots,
ballot sheets and paper ballots used in lieu of voting machines;



(3)  "ballot sheet" means the material placed on the front of the voting machine
containing the names of the candidates, the offices the candidates are seeking and a
statement of the proposed questions to be voted upon;

(4) "consolidated precinct” means the combination of two or more precincts
pursuant to the Municipal Election Code;

(5) "county clerk" means the clerk of the county or the county clerk's designee
within which the municipality is located;

(6) "election returns” means all certificates of the precinct board, including the
certificate showing the total number of votes cast for each candidate, if any, and for or
against each question, if any, and shall include statements of canvass, signature
rosters, registered voter lists, machine-printed returns, paper ballots used in lieu of
voting machines, absentee ballots, absentee ballot registers and absentee voter lists or
absent voter machine-printed returns;

(7)  "municipal clerk” means the municipal clerk or any deputy or assistant
municipal clerk;

(8) "municipal clerk's office" means the office of the municipal clerk or any
other room used in the process of absentee voting, counting and tallying of absentee
ballots or canvassing the election results within the confines of the building where the
municipal clerk's office is located;

(9)  "paper ballot" means a ballot manually marked by the voter and counted
by hand without the assistance of a machine or optical-scan vote tabulating device;

(10) “precinct" means a portion of a county situated entirely in or partly in a
municipality that has been designated by the county as a precinct for election purposes
and that is entitled to a polling place and a precinct board. If a precinct includes territory
both inside and outside the boundaries of a municipality, "precinct”, for municipal
elections, shall mean only that portion of the precinct lying within the boundaries of the
municipality;

(11) “precinct board" means the appointed election officials serving a single or
consolidated precinct;

(12) "qualified elector" means any person whose affidavit of voter registration
has been filed by the county clerk, who is registered to vote in a general election
precinct established by the board of county commissioners that is wholly or partly within
the municipal boundaries and who is a resident of the municipality. Persons who would
otherwise be qualified electors if land on which they reside is annexed to a municipality
shall be deemed to be qualified electors:



(a) upon the effective date of the municipal ordinance effectuating the terms
of the annexation as certified by the board of arbitration pursuant to Section 3-7-10
NMSA 1978;

(b) upon thirty days after the filing of an order of annexation by the municipal
boundary commission pursuant to Sections 3-7-15 and 3-7-16 NMSA 1978, if no appeal
is filed or, if an appeal is filed, upon the filing of a nonappealable court order effectuating
the annexation; or

(c) upon thirty days after the filing of an ordinance pursuant to Section 3-7-17
NMSA 1978, if no appeal is filed or, if an appeal is filed, upon the filing of a
nonappealable court order effectuating the annexation;

(13) "recheck" pertains to voting machines and means a verification procedure
where the counter compartment of the voting machine is opened and the results of the
balloting as shown on the counters of the machine are compared with the results shown
on the official returns;

(14) "recount" pertains to ballots and absentee ballots and means a
retabulation and retallying of individual ballots;

(15) “voter" means a qualified elector of the municipality; and

(16) "voting machine" means any electronic recording and tabulating voting
system as tested and approved by the secretary of state.

History: 1978 Comp., § 3-8-2, enacted by Laws 1985, ch. 208, § 10; 1997, ch. 266, § 3;
1999, ch. 278, 8§ 1; 2003, ch. 244, 8 1; 2009, ch. 278, § 1.

ANNOTATIONS

The 1997 amendment inserted "or his designee" in Paragraph B(5) and made stylistic
changes in Subsection A and Paragraph B(7). Laws 1997, ch. 266 contains no effective
date provision, but, pursuant to N.M. Const., art. IV, § 23, is effective June 20, 1997, 90
days after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature” table.

The 1999 amendment, effective June 18, 1999, in Subsection B, included early voting
ballots and marksense ballots in the definition of "ballot" in Paragraph (2); substituted "
'ballot face' means the material” for " 'ballot label' means that portion of cardboard,
paper or other material” in Paragraph (3); deleted "but not limited to" preceding "the
certificate showing" in Paragraph (6); added Paragraphs (8) to (10); redesignated
former Paragraphs (8) to (12) as Paragraphs (11) to (15); and inserted "early voting
ballots" in Paragraph (15).



The 2003 amendment, effective June 20, 2003, deleted "early voting ballots" following "
‘Ballot’ includes" in the second sentence of Paragraph B(2) and following "tallying of" in
Paragraph B(9); deleted "early voting" following "process of"; and in Paragraph B(15),
deleted "early voting ballots" following "voting machines".

The 2009 amendment, effective June 19, 2009, in Paragraph (2) of Subsection B, in
the second sentence, after “includes”, deleted “marksense” and added “paper”’ and after
the last occurrence of “ballot”, deleted “faces, emergency paper ballots” and added
“sheets”; deleted the language of Paragraph (4) of Subsection B, which defined “clerk’
or ‘municipal clerk’” and added new language; in Paragraph (6) of Subsection B, after
“‘machine-printed returns”, deleted “emergency paper ballots”; deleted former Paragraph
(7) of Subsection B, which defined “emergency paper ballot”; deleted former Paragraph
(8) of Subsection B, which defined “marksense ballot”; added Paragraph (7) of
Subsection B; deleted former Paragraph (12) of Subsection B, which defined
“consolidated precinct’; added Paragraph (12) of Subsection B; in Paragraph (14), after
“pertains to”, deleted “emergency paper ballots, paper ballots used in lieu of voting
machines” and added “ballots”; and added Paragraphs (15) and (16) of Subsection B.

Recompilations. — Former 3-8-2 NMSA 1978, relating to giving notice of a special
election, was recompiled as 3-8-35 NMSA 1978 by Laws 1985, ch. 208, § 43.

3-8-3. Residency.

For the purpose of determining the residence of a person desiring to be a candidate
for a municipal elected office, or the residence of a person who has signed a petition to
cause a special or regular municipal election, or for determining residency for any other
purpose pursuant to the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA
1978], the following rules shall govern:

A. residence shall be presumed to be at the address or location shown on
the original affidavit of voter registration on file with the county clerk; and

B. the presumption established in Subsection A of this section may be
overcome if residence is shown to be elsewhere pursuant to the rules set forth in
Section 1-1-7 NMSA 1978.

History: 1978 Comp., 8 3-8-3, enacted by Laws 1985, ch. 208, § 11.
ANNOTATIONS

Recompilations. — Former 3-8-3 NMSA 1978, relating to the time of holding regular

municipal elections, was recompiled as 3-8-25 NMSA 1978 by Laws 1985, ch. 208, §

33.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 C.J.S. Elections 88 19 to 25.



3-8-4. Oaths.

A. A person authorized to administer oaths, as the term is used in the Municipal
Election Code [Chapter 3, Articles 8 and 9 NMSA 1978], means any person empowered
by the laws of any state, the federal government, or of any foreign country to administer
oaths.

B. The words "swear" and "oath" include affirmation in all cases where an
affirmation can be substituted for swearing or an oath.

History: 1978 Comp., 8 3-8-4, enacted by Laws 1985, ch. 208, § 12.
ANNOTATIONS

Recompilations. — Former 3-8-4 NMSA 1978, relating to notice of a regular municipal
election, was recompiled as 3-8-26 NMSA 1978 by Laws 1985, ch. 208, § 34.

3-8-5. Major fractions.

In any section in the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA
1978] requiring counting or computation of numbers, any fraction greater than one half
of a whole number shall be counted as a whole number.

History: 1978 Comp., 8§ 3-8-5, enacted by Laws 1985, ch. 208, § 13.
ANNOTATIONS

Recompilations. — Former 3-8-5 NMSA 1978, relating to the election duties of the
municipal clerk, was recompiled as 3-8-7 NMSA 1978 by Laws 1985, ch. 208, § 15.

3-8-6. County clerk; election duties.

The county clerk shall maintain accurate voter registration information for each
municipality located in the county. The county clerk shall provide to the municipal clerk,
in advance of a municipal regular or special election, the names of only those registered
voters entitled to vote in the municipal election as required in Subsection B of Section 3-
8-7 NMSA 1978.

History: 1978 Comp., § 3-8-6, enacted by Laws 1985, ch. 208, § 14; 1987, ch. 323, § 4.
ANNOTATIONS
The 1987 amendment, effective June 19, 1987, added to the end of the second

sentence "as required in Subsection B of Section 3-8-7 NMSA 1978" and made minor
changes in language.



Recompilations. — Former 3-8-6 NMSA 1978, relating to candidacy for office in a
municipal election, was recompiled as 3-8-28 NMSA 1978 by Laws 1985, ch. 208, § 36.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Elections 88 157, 158,
180, 181, 278, 280, 284.

29 C.J.S. Elections 88 41, 43, 55.

3-8-6.1. Secretary of state; duties.

The secretary of state shall investigate complaints concerning conduct of elections
held pursuant to the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978]
and issue the findings to the appropriate enforcement authority.

History: 1978 Comp., § 3-8-6.1, enacted by Laws 1991, ch. 123, § 2.

3-8-7. Municipal clerk; county clerk; election duties.
A. The municipal clerk shall:
(1) administer the municipal election;

(2)  with the consent of the governing body, secure the necessary polling
places;

(3) see that all necessary supplies and equipment are present at each polling
place prior to the opening of the polls on the day of the election;

(4)  certify voting machines;

(5)  conduct an election school for precinct board members as required in
Section 3-8-21 NMSA 1978;

(6) keep the office of the municipal clerk open on election day for the purpose
of receiving ballot boxes, election returns and materials until all election returns and
materials are received; and

(7)  within fifteen days of the holding of any municipal election, forward to the
county clerk a listing of all individuals voting in the municipal election.

B. Within fifteen days of the adoption of the election resolution, the municipal clerk
shall request in writing from the county clerk the registered voter lists and signature
rosters containing only the qualified electors eligible to vote in the municipal election.
The county clerk shall provide to the municipal clerk a printed registered voter list and
the voter registration information in compatible electronic format containing only the
qualified electors eligible to vote in the municipal election twenty days prior to the



election. At least seven days prior to every municipal election, the county clerk shall
furnish to the municipal clerk the registered voter list and signature roster containing
only the qualified electors eligible to vote in the municipal election. A municipal clerk
shall not amend, add or delete any information to or from the registered voter list except
as otherwise provided by law. The registered voter list shall constitute the registration
list for the municipal election. The registered voter list does not have to be returned to
the county clerk. The municipality shall bear the reasonable cost of preparation of the
voter lists, signature rosters and voter registration in electronic format but in no case in
an amount that exceeds the actual cost to the county.

History: 1953 Comp., § 14-8-5, enacted by Laws 1965, ch. 300; 1969, ch. 246, § 1;
1971, ch. 306, 8§ 4; 1975, ch. 255, § 125; 1978 Comp., 8§ 3-8-5, recompiled as 1978
Comp., 8 3-8-7 by Laws 1985, ch. 208, § 15; 1987, ch. 323, § 5; 1991, ch. 123, § 3;
1995, ch. 198, § 16; 1997, ch. 266, § 4; 1999, ch. 278, § 2.

ANNOTATIONS

The 1985 amendment recompiled former 3-8-5 NMSA 1978 as present 3-8-7 NMSA
1978, inserted "county clerk" in the catchline, added Subsections A(4), A(5), A(6), and
A(7), deleted former Subsection B, relating to the affidavits of registration, and
designated the previously undesignated last paragraph of the section as present
Subsection B, substituting "At least four days prior to every municipal election” for "In
any county in which the automated voter records system act has been implemented, the
municipal clerk shall obtain from", inserting "shall furnish to the municipal clerk”, and
substituting "containing only the qualified electors eligible to vote in the municipal
election” for "for all precincts located wholly or partially within the boundaries of the
municipality" in the first sentence and inserting "reasonable” preceding "cost of
preparation” in the second sentence.

The 1987 amendment, effective June 19, 1987, in Subsection A, in Paragraph (5)
substituted "as required in Section 3-8-21 NMSA 1978" for "not less than three days
prior to the municipal election," in Paragraph (7) substituted "Subsection C of Section 1-
4-40" for "Section 1-4-40C"; and in Subsection B inserted the present first sentence and
near the beginning of the second sentence substituted "seven days" for "four days" near
the beginning.

The 1991 amendment, effective April 3, 1991, added the third sentence in Subsection
B.

The 1995 amendment, effective April 6, 1995, rewrote Paragraph (7) of Subsection A,
and inserted "to or" following "information™ in the third sentence of Subsection B.

The 1997 amendment deleted "and" at the end of Paragraph A(5) and added "except
as otherwise provided by law" at the end of the third sentence in Subsection B. Laws
1997, ch. 266 contains no effective date provision, but, pursuant to N.M. Const., art. IV,



8 23, is effective June 20, 1997, 90 days after adjournment of the legislature. See
Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of Legislature” table.

The 1999 amendment, effective June 18, 1999, in Subsection B, inserted the second
sentence and added the language at the end of the subsection beginning with "and
voter registration in electronic format".

Repeals. — Laws 1985, ch. 208, § 125 repeals former 3-8-7 NMSA 1978, as amended
by Laws 1973, ch. 208, § 1, relating to the terms of office for the governing body of a
municipality. For provisions of former section, see 1978 original pamphlet. For present
comparable provisions, see 3-10-1 NMSA 1978.

Municipal clerk not municipal officer. — The duties of a municipal clerk are
essentially ministerial and do not involve the delegation of any of the sovereign power of
the municipality; this necessary element to establish the position of municipal clerk as
an officer of the municipality is not present. 1979 Op. Att'y Gen. No. 79-28.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. Jur. 2d Elections 88 157, 158,
180, 181, 278, 280, 284.

29 C.J.S. Elections 8§88 41, 43, 55.

3-8-8. Time to register to vote.

Voter registration, for purposes of all municipal elections, shall occur during the
times allowed pursuant to Section 1-4-8 NMSA 1978.

History: 1978 Comp., 8§ 3-8-8, enacted by Laws 1985, ch. 208, § 16.
ANNOTATIONS

Recompilations. — Former 3-8-8 NMSA 1978, relating to a declaration of candidacy
for a municipal election, was recompiled as 3-8-27 NMSA 1978 by Laws 1985, ch. 208,
§ 35.

3-8-9. Election scheduling; conflicts; notice.

A. Except as otherwise provided by law, a municipal election may be held
concurrently with, but shall not be held within forty-two days prior to or within thirty days
after, any statewide special, general or primary election or any regular school district
election. Whenever a municipal election would be or has been scheduled within the
prohibited time, the governing body shall adopt an election resolution scheduling or
rescheduling the election on a date as soon as is practicable outside the prohibited
period and in compliance with the requirements of the Municipal Election Code [3-8-1
NMSA 1978] and any other statute specifically related to such election. If an election
resolution has already been adopted, the new election resolution shall supersede the



existing election resolution and the new election resolution shall be published as
required by the Municipal Election Code.

B. Except as otherwise provided by law, one or more municipal special elections,
including but not limited to bond elections, may be held in conjunction with a regular
municipal election or one or more special municipal elections.

C. When concurrent elections are called for, publications, notices, selection of
precinct boards, election schools, ordering election supplies, conduct of the election,
canvassing, record keeping and all other election matters shall be conducted to comply
with all election requirements for each such election as if it were held separately.
However, any requirement may be satisfied by a combined action if such action would
satisfy the requirements set by law for each individual election. Allowable combined
actions include but are not limited to, combined:

(1)  publications;

(2) notices;

(3) appointment of precinct boards;
(4)  ordering of election supplies;
(5)  conduct of election;

(6) canvassing; and

(7 record keeping.

History: 1978 Comp., § 3-8-9, enacted by Laws 1985, ch. 208, § 17; 1987, ch. 323, § 6;
2003, ch. 154, § 2.

ANNOTATIONS

The 1987 amendment, effective June 19, 1987, in Subsection A, in the fourth sentence
substituted "shall supersede the existing election resolution” for "has been superseded.”

The 2003 amendment, effective June 20, 2003, substituted "a municipal election may
be held concurrently with, but shall not" for "no municipal election shall" following
"provided by law" in Subsection A.

Recompilations. — Former 3-8-9 NMSA 1978, relating to the publication of names of
candidates for a municipal election, was recompiled as 3-8-30 NMSA 1978 by Laws
1985, ch. 208, § 38.



Compiler's notes. — For proposed constitutional amendments related to the Laws
2003, ch. 154 amendment to this section, see N.M. Const., art. XIl, 88 6 and 7 and
notes thereto.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections 88 375, 383.

29 C.J.S. Elections §§ 70 to 72, 76, 77.
3-8-10. Consolidation of precincts.

A. Any precinct may be combined with one or more adjacent and contiguous
precincts by the governing body when the municipal clerk determines that consolidation
is in the best interest of those precincts and will not compromise the orderly and efficient
conduct of the election.

B. Precincts may be consolidated in any regular or special municipal election,
including bond elections, except when prohibited by law.

History: 1978 Comp., 8 3-8-10, enacted by Laws 1985, ch. 208, § 18; 1997, ch. 266, 8
5.

ANNOTATIONS

The 1997 amendment rewrote Subsection A. Laws 1997, ch. 266 contains no effective
date provision, but, pursuant to N.M. Const., art. IV, § 23, is effective June 20, 1997, 90
days after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature" table.

Repeals. — Laws 1985, ch. 208, § 125 repeals former 3-8-10 NMSA 1978, as
amended by Laws 1977, ch. 222, § 102, relating to nonpartisan ticket designation. For
provisions of former section, see 1978 original pamphlet.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 C.J.S. Elections § 54.

3-8-11. Polling places.

A. The governing body shall designate within the municipal boundaries a polling
place, in each precinct or consolidated precinct, that is the most convenient and suitable
public building or public school building in the precinct that can be obtained and that
provides suitable access for handicapped persons as required by law.

B. If no public building or public school building is available, the governing body
shall provide some other suitable place, which shall be the most convenient and
appropriate place obtainable within the municipal boundaries and in the precinct,
considering the purpose for which it is to be used.



C. If no public building or public school building is available in the precinct and if
there is no other suitable place obtainable in the precinct, the governing body may
designate as a polling place for the precinct the most convenient and suitable building
or public school building nearest to that precinct that can be obtained; provided, no
polling place shall be designated outside the boundaries of the municipality and of the
precinct as provided in this subsection until such designated polling place is approved
by written order of the district court of the county in which the precinct is located.

D. Upon application of the governing body or municipal clerk, the governing board of
any school district shall permit the use of any school buildings or a part thereof for the
conduct of any municipal election.

E. If only one candidate files a declaration of candidacy for each position to be filled
at an election and no declared write-in candidate files for a position and there are no
guestions or bond issues on the ballot, the municipal clerk may designate a single
polling place for the election.

History: 1978 Comp., 8§ 3-8-11, enacted by Laws 1985, ch. 208, § 19; 2009, ch. 278, §
2.

ANNOTATIONS

Recompilations. — Former 3-8-11 NMSA 1978, relating to appointment to precinct
boards, was recompiled as 3-8-19 NMSA 1978 by Laws 1985, ch. 208, § 27.

The 2009 amendment, effective June 19, 2009, added Subsection E.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections 88 430, 431.

29 C.J.S. Elections 8§ 193, 199.

3-8-12. Election resolutions:; notices:; correction of errors and
omissions.

The election resolution, publication of the election resolution, or any notice regarding
municipal election matters may be amended by the municipal clerk to correct any
ministerial errors or omissions. The corrected resolution or notice shall be published, in
the manner that the original is required to be published as required by law. However, if
publication as required by law cannot be made, then such notice shall be given as is
practicable under the circumstances in order to best reach those people to whom notice
was intended under the law.

History: 1978 Comp., 8 3-8-12, enacted by Laws 1985, ch. 208, § 20.

ANNOTATIONS



Recompilations. — Former 3-8-12 NMSA 1978, relating to the duties of the precinct
boards, was recompiled as 3-8-20 NMSA 1978 by Laws 1985, ch. 208, § 28.

3-8-13. Voting machines; paper ballots.

Voting machines shall be used in all municipal elections, except paper ballots may
be used in lieu of voting machines for the recording of votes cast in a municipal special
or regular election in municipalities of less than one thousand five hundred population. A
decision to use paper ballots shall be made by the governing body at the time the
election resolution is adopted. Nothing in this section shall prevent the use of absentee
ballots as allowed by law.

History: 1978 Comp., § 3-8-13, enacted by Laws 1985, ch. 208, § 21; 2009, ch. 278, 8
3.

ANNOTATIONS

Recompilations. — Former 3-8-13 NMSA 1978, relating to challengers and watchers
at a municipal election, was recompiled as 3-8-31 NMSA 1978 by Laws 1985, ch. 208, §
39.

The 2009 amendment, effective June 19, 2009, in the last sentence, after “the use of”,
deleted “emergency paper ballot or”.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections 88 429, 461.

29 C.J.S. Elections 8§ 203, 204.

3-8-14. Voting machines; ordering; preparation; certification;
delivery.

A. If voting machines are to be used, the municipal clerk shall order the machines
from the county clerk within fifteen days of the adoption of the election resolution, and
the county clerk shall supply such voting machines pursuant to Section 1-9-6 NMSA
1978. The county shall provide voting machine technicians, voting machine
programming and voting machine transportation. The municipality shall pay the
reasonable fee charged by the county for such services and the use of the voting
machines, but in no case in an amount that exceeds the actual cost to the county
pursuant to Section 1-9-12 NMSA 1978.

B. If voting machines are to be used, the municipal clerk shall order at least one
voting machine for every polling place; provided that the municipal clerk shall order a
sufficient number of voting machines to ensure that the eligible voters in that polling
place shall be able to vote in a timely manner.



C. Programming of electronic machines shall be performed under the supervision of
the municipal clerk and the county clerk. The machines shall be programmed so that
votes will be counted in accordance with specifications for electronic voting machines
adopted by the secretary of state.

D. Immediately upon receipt of the notice of date, time and place of inspection and
certification, the municipal clerk shall post such notice in the office of the municipal clerk
and attempt to contact the candidates using the information listed on the declaration of
candidacy to give each candidate notice of the date, time and place of inspection and
certification.

E. Inspection and certification shall occur not later than seven days prior to the
election and shall be open to the public. If voting machines are to be used for absentee
voting, inspection and certification shall occur not later than seven days prior to the
beginning of absentee voting and shall be open to the public.

F. Atthe date, time and place for inspection and certification, in the presence of the
county clerk and those municipal candidates present, if any, the municipal clerk shall:

(1) ensure that the correct ballot sheet has been installed on each voting
machine, if ballot sheets are to be installed;

(2)  test each counter for accuracy by casting votes upon it until it correctly
registers each vote cast;

(3) test each voting machine to ensure that it has been correctly programmed;
and

(4) inform the county clerk when each machine is satisfactory and ready to be
certified.

G. If the municipal clerk informs the county clerk that a machine is satisfactory and
ready to be certified:

(1) the county clerk shall reset each counter at zero;
(2)  the voting machine shall be immediately sealed with a numbered seal so
as to prevent operation of the machine or its registering counters without breaking the

seal;

(3) the municipal clerk shall prepare a certificate in triplicate for each machine
that shall:

(a) show the serial number of the voting machine;



(b) state that the voting machine has all of its resettable registering counters
set at zero;

(c) state that the voting machine has been tested by voting on each
registered counter to prove the counter is in perfect condition;

(d) state that the correct ballot sheet has been installed on the voting
machine, if ballot sheets are to be installed;

(e) show the number of the seal that has sealed the machine; and
(f) show the number registered on the protective counter;

(4)  acopy of the certificate shall be delivered to the county clerk, the original
certificate shall be filed in the office of the municipal clerk and one copy shall be posted
on the voting machine; and

(5) if the voting machine requires keys, the keys to the voting machine shall
be enclosed in a sealed envelope on which shall be written:

(a) the number of the precinct and polling place to which the machine is
assigned;

(b) the serial number of the voting machine;
(c) the number of the seal that has sealed the voting machine;
(d) the number registered on the protective counter; and

(e) the signatures of the county clerk, the municipal clerk and all candidates
present, if any, at the inspection and certification.

H. After certification of the voting machines, if the voting machines require keys, the
county clerk shall keep the keys to the voting machines in the county clerk's custody
and shall deliver the keys to the municipal clerk when the voting machines are delivered
for election. The municipal clerk shall secure in the office of the municipal clerk all the
envelopes containing the keys to the voting machines until delivered to the presiding
judge of the election.

I. An objection to the use of a particular voting machine shall be filed in the district
court within two days after the machine has been certified. Any objection so filed shall
specify the number of the voting machine objected to and the reason for the objection.
Each voting machine shall be conclusively presumed to be properly prepared for the
election if it has been certified unless a timely objection has been filed.



J. Voting machines certified in accordance with this section shall be delivered to the
assigned precinct polling place no earlier than five days prior to the election and no later
than noon on the day prior to the election, provided that any voting machines to be used
for absentee voting shall be delivered to the municipal clerk no earlier than five days
prior to the beginning of absentee voting and no later than noon on the day prior to the
beginning of absentee voting in person in the office of the municipal clerk.

K. The municipal clerk shall refuse to certify any voting machine that the municipal
clerk determines is not programmed properly, is not working properly or will not fairly or
accurately record votes. Only voting machines that have been certified by the municipal
clerk shall be used in the election.

History: 1978 Comp., § 3-8-14, enacted by Laws 1985, ch. 208, § 22; 1987, ch. 323, 8
7; 1993, ch. 22, 8§ 1; 1997, ch. 266, § 6; 2001, ch. 197, § 1; 2003, ch. 244, § 2; 2009, ch.
278, 8 4.

ANNOTATIONS

The 1987 amendment, effective June 19, 1987, in Subsection A, inserted at the
beginning of the second sentence "The county shall provide voting machine technicians,
voting machine programming and voting machine transportation" and inserted near the
end "for such services and the use of the voting machines, but in no case in an amount
which exceeds the actual cost to the county”; in Subsection J substituted "five days" for
"four days"; and made minor changes in language in Subsections G and I.

The 1993 amendment, effective June 18, 1993, substituted the language beginning
"eligible voters" for "total number of machines ordered for the election is not less than
one machine for every six hundred people who voted at the last municipal regular
election” at the end of Subsection B and made minor stylistic changes.

The 1997 amendment rewrote Subsection C and inserted "if the voting machine
requires keys" and "if the voting machines require keys" in Paragraph G(6) and H,
respectively. Laws 1997, ch. 266 contains no effective date provision, but, pursuant to
N.M. Const., art. IV, 8 23, is effective June 20, 1997, 90 days after adjournment of the
legislature. See Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of
Legislature" table.

The 2001 amendment, effective July 1, 2001, added present Paragraph F(1); deleted
former Paragraph G(2), which read "the county clerk shall insert the printer pack into the
machine", added Paragraph G(3)(d) and redesignated the remaining paragraphs
accordingly.

The 2003 amendment, effective June 20, 2003, inserted the last sentence of
Subsection E; and inserted the language beginning "provided that" and ending
"municipal clerk" at end of Subsection J.



The 2009 amendment, effective June 19, 2009, in Subsection D, after “attempt to”,
deleted “telephone” and added “contact”, and after “the candidates”, deleted “at the
phone number” and added “using the information”; in Subsection E, in the last sentence,
after “If”, deleted “electronic”; in Paragraph (1) of Subsection F, in two places after
“pballot”, deleted “faces” and added “sheets”; in Paragraph (2) of Subsection G, after
“‘numbered”, deleted “metal”; in Subparagraph (d) of Paragraph (3) of Subsection G, in
two places after “ballot”, deleted “face” and added “sheet; in Subparagraph (e) of
Paragraph (3) of Subsection G, in two places after “number of the”, deleted “metal”; and
in Subparagraph (e) of Paragraph (5) of Subsection G, at the beginning of the sentence,
deleted “across the seal of the envelope”.

Repeals. — Laws 1985, ch. 208, § 125 repeals former 3-8-14 NMSA 1978, as

amended by Laws 1981, ch. 206, § 1, relating to ballots, effective July 1, 1985. For
provisions of former section, see 1984 Cumulative Supplement.

3-8-15. Repealed.

History: 1978 Comp., 8§ 3-8-15, enacted by Laws 1985, ch. 208, § 23; 1999, ch. 278, §
3; repealed by Laws 2009, ch. 278, § 40.

ANNOTATIONS
Repeals. — Laws 2009, ch. 278, § 40 repealed 3-8-15 NMSA 1978, as enacted by
Laws 1985, ch. 208, § 23, relating to emergency paper ballots, effective June 19, 2009.

For provisions of former section, see the 2008 NMSA 1978 on New Mexico One Source
of Law.

3-8-16. Paper ballots in lieu of voting machines; form; general
requirements.

As used in this section, "paper ballots" means paper ballots used in lieu of voting
machines. Paper ballots shall be in the form prescribed by the municipal clerk, which
shall conform to the following rules:

A. paper ballots shall:

(1) be numbered consecutively beginning with number one. The number shall
be printed with a perforated line appropriately placed so that the portion of the ballot
bearing the number may be readily and easily detached from the ballot;

(2) be uniform in size;

(3) be printed on good quality paper;

(4) be printed in plain black type;



(5) have all words and phrases printed correctly and in their proper places;
and

(6) have district and precinct, if applicable;

B. the following heading shall be printed on each paper ballot used in all
municipal elections:

"OFFICIAL ELECTION BALLOT
Electionheld.......... (insert date)";

C. if the election is a regular municipal election, the paper ballot shall be
prepared consistent with the requirements of Section 3-8-29 NMSA 1978. In addition,
next to each candidate's name shall appear an empty box to be used when voting for
that candidate. Where space is allowed on a paper ballot for entering the name of a
declared write-in candidate, that space shall be clearly designated by the use of the
heading "Write-in Candidate”. Below the heading shall appear one line, with a box to the
right of the line, for each individual office holder to be elected. Below the last candidate's
name shall appear any question presented, in the order designated by the governing
body;

D. if the election is a special municipal election, questions presented shall be
placed on the paper ballot in the order designated by the governing body;

E. next to each question presented on a paper ballot shall appear two empty
boxes, one labeled "FOR" and the other labeled "AGAINST"; and

F. at the bottom of all paper ballots shall be printed: "OFFICIAL ELECTION
BALLOT", followed by a facsimile signature of the municipal clerk.

History: 1978 Comp., 8§ 3-8-16, enacted by Laws 1985, ch. 208, § 24; 1997, ch. 266, 8§
7; 2009, ch. 278, § 5.

ANNOTATIONS

The 1997 amendment added Paragraph A(6) and, in Subsection C, deleted
"Subsections A through E of" preceding "Section 3-8-29" in the first sentence and
rewrote the third sentence which read "Below the candidates' names for each office
shall appear the heading 'Write-in Candidate'." Laws 1997, ch. 266 contains no effective
date provision, but, pursuant to N.M. Const., art. IV, 8§ 23, is effective June 20, 1997, 90
days after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature” table.

The 2009 amendment, effective June 19, 2009, in the first paragraph, after “voting
machines”, deleted “and emergency paper ballots”; and in Paragraph (1) of Subsection



A, after “shall be printed”, deleted “in the upper right-hand corner of the ballot”, after
“‘with a” deleted “diagonal”; and after “bearing the number”, deleted “in the upper right-
hand corner”.

Recompilations. — Former 3-8-16 NMSA 1978, relating to a canvass of returns and a
certificate of election, was recompiled as 3-8-53 NMSA 1978 by Laws 1985, ch. 208, 8
61.

3-8-17. Sample ballots.

A. At the same time official ballots are printed for voting with machines or paper
ballots, the municipal clerk shall cause sample ballots to be printed, which shall:

(2) be printed in both English and Spanish;

(2) be printed in a total number equal to at least five percent of the number of
gualified electors in each precinct or consolidated precinct;

3) be the same in all respects as the official ballots, except that they shall be
printed on colored paper and shall not contain the facsimile signature of the municipal
clerk or any endorsement on the sample ballot or the back thereof;

(4) be marked in large black capital letters, "SAMPLE BALLOT"; and

(5) be made available in reasonable quantities to all interested persons for
distribution to the voters.

B. Nothing in this section shall prevent any person from having printed at his
expense sample ballots, of a different color than the official sample ballot, which comply
with the provisions of this subsection, so long as no marks, notations, words or other
material are added to, taken from or deface, change or hide the information on or the
appearance of the sample ballot as authorized by the municipal clerk.

History: 1978 Comp., § 3-8-17, enacted by Laws 1985, ch. 208, § 25; 1993, ch. 22, § 2;
2003, ch. 244, § 3.

ANNOTATIONS
The 1993 amendment, effective June 18, 1993, substituted "at least ten percent” for
"thirty percent" in Paragraph (2) of Subsection A; inserted the subsection designation

"B"; and substituted "section” for "subsection” near the beginning of Subsection B.

The 2003 amendment, effective June 20, 2003, substituted "five percent" for "ten
percent” in Paragraph A(2).



Recompilations. — Laws 1985, ch. 208, § 125 repeals former 3-8-17 NMSA 1978, as
enacted by Laws 1965, ch. 300, relating to the qualification of officials and the
organizational meeting of the governing body. For provisions of former section, see
1978 original pamphlet.

3-8-17.1, 3-8-17.2. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 278, § 53 repeals 3-8-17.1 and 3-8-17.2 NMSA 1978, as
enacted by Laws 1997, ch. 266, 88 1 and 2, relating to procedures for absentee ballots
and emergency procedures for voting and counting absentee ballots, effective June 18,
1999. For provisions of former section, see 1998 Cumulative Supplement. For present
comparable provisions, see 1-6-16.1 and 1-6-16.2 NMSA 1978.

3-8-18. Election supplies.

A. No later than 5:00 p.m. on the fifty-third day preceding the day of the election, the
municipal clerk shall:

(1)  order absentee ballots;
(2)  order ballots and sample voting machine ballots; and
(3) order all other election supplies necessary for the conduct of the election.

B. Ballots and sample voting machine ballots shall be delivered to the municipal
clerk not less than thirty-five days prior to the day of the election.

History: 1978 Comp., § 3-8-18, enacted by Laws 1985, ch. 208, § 26; 1987, ch. 323, §
8; 1999, ch. 278, § 4; 2003, ch. 244, § 4; 2009, ch. 278, § 6.

ANNOTATIONS

The 1987 amendment, effective June 19, 1987, in Subsections A and B substituted
"fifty-third day" for "forty-eighth day" and in Subsection C substituted "thirty-five days" for
"twenty-nine days."

The 1999 amendment, effective June 18, 1999, inserted "and early voting materials” in
Subsection B(1), substituted "order ballot faces" for "order printer packs, voting machine
strips" in Subsection B(2), and substituted "early voting materials, ballot faces for the
machines" for "printer packs, voting machine strips" in Subsection C.

The 2003 amendment, effective June 20, 2003, deleted "and early voting material” at
the end of Paragraph B(1) and deleted "early voting materials" following "paper ballots"
in Subsection C.



The 2009 amendment, effective June 19, 2009, deleted former Subsection A, which
provided the use of paper ballots in lieu of voting machines; in Paragraph (2) of
Subsection A, after “order”, deleted “ballot faces” and added “ballots and” and after
“‘machine ballots”, deleted “and emergency paper ballots, if voting machine are to be
used”; and in Subsection B, deleted “absentee ballots, emergency paper ballots, ballot
faces for the machines” and added “Ballots”.

Recompilations. — Former 3-8-18 NMSA 1978, relating to contest of elections, was
recompiled as 3-8-62 NMSA 1978 by Laws 1985, ch. 208, § 70.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 C.J.S. Elections §8 155.

3-8-19. Precinct boards; appointments; compensation.
A. In order to qualify as a member of a precinct board, a person shall:

(1) be aresident qualified elector of the municipality and a resident of the
precinct or consolidated precinct within the jurisdiction of the precinct board. However, if
there is a shortage or absence of precinct board members in certain precincts or
consolidated precincts, a person who is a resident qualified elector of the municipality
and a nonresident of the precinct or consolidated precinct may be appointed;

(2)  be able to read and write;

3) have the necessary capacity to carry out the functions of the office with
acceptable skill and dispatch; and

(4)  execute the precinct board member's oath of office.

B. No person shall be qualified for appointment or service on a precinct board if that
person is a:

(1) candidate for any municipal office;

(2)  spouse, parent, child, brother or sister of any candidate to be voted for at
the election;

3) sheriff, deputy sheriff, marshal, deputy marshal or state or municipal
policeman;

(4) spouse, parent, child, brother or sister of the municipal clerk or any deputy
or assistant municipal clerk; or

(5) municipal clerk or deputy or assistant municipal clerk.



C. Not less than thirty-five days before the day of the municipal election, the
governing body shall appoint a precinct board for each polling place. The precinct board
shall consist of no fewer than three members. Each board shall have no fewer than
three election judges and no fewer than two election clerks. Election judges may also be
appointed as election clerks. Not less than two alternates shall be appointed who shall
become either election judges or election clerks or both as the need arises. On the
thirty-fifth day before the day of the election, the municipal clerk shall post and maintain
in the clerk's office until the day of the election the names of the election judges,
election clerks and alternates for each polling place. The posting of the names of the
election judges, election clerks and alternates for each polling place may be proved by
an affidavit signed by the municipal clerk. The municipal clerk shall, by mail, notify each
person appointed, request a written acceptance and keep a record of all notifications
and acceptances. The notice shall state the date by which the person must accept the
appointment. If any person appointed to a precinct board, or as an alternate, fails to
accept an appointment within seven days after the notice is sent, the position shall be
deemed vacant and the position shall be filled as provided in this section.

D. The county clerk shall furnish upon request of the municipal clerk the names and
addresses of qualified precinct board members for general elections, and such precinct
board members may be appointed as precinct board members for municipal elections.

E. The municipal clerk shall appoint a qualified elector as a precinct board member
to fill any vacancy that may occur between the day when the list of precinct board
members is posted and the day of the election. If a vacancy occurs on the day of the
election, the precinct board members present at the polling place may appoint by a
majority vote a qualified elector to fill the vacancy. If the vacancy was filled after the
date of the election school, that person need not attend an election school in order to
validly serve on the precinct board.

F. Members of a precinct board shall be compensated for their services at the rate
provided in Section 1-2-16 NMSA 1978 for the day of the election. The governing body
may authorize payment to alternates who are required by the precinct board or
municipal clerk to stand by on election day at the rate of not more than twenty dollars
($20.00) for the day of the election.

G. Compensation shall be paid within thirty days following the date of election.
History: 1953 Comp., § 14-8-10, enacted by Laws 1971, ch. 306, § 8; 1978 Comp., 8§ 3-
8-11, recompiled as 1978 Comp., 8 3-8-19 by Laws 1985, ch. 208, § 27; 1987, ch. 323,
§9; 1997, ch. 266, § 8; 1999, ch. 278, § 5.

ANNOTATIONS

Cross references. — For definition of "qualified elector,” see 3-1-2 NMSA 1978.



Repeals and reenactments. — Laws 1971, ch. 306, § 8, repealed former 14-8-10,
1953 Comp., relating to the appointment and duties of election officials, and enacted a
new 14-8-10, 1953 Comp.

The 1985 amendment recompiled former 3-8-11 NMSA 1978 as present 3-8-19 NMSA
1978; added "compensation” to the section heading; added Subsections A, B, F, and G;
redesignated former Subsections A, B, and C as present Subsections C, D, and E; in
present Subsection C, substituted "thirty-five days" for "ten days" and "three election
judges, two of whom may also serve as election clerks, but if the election judges are not
appointed as election clerks, then two election clerks, and in all cases not less than two
alternates" for "one election judge and not less than two election clerks" in the first
sentence, substituted "thirty-fifth day" for "tenth day", and "judges, election clerks, and
alternates” for "judges and election clerks" in the second sentence and in the third
sentence, and added the fourth, fifth, and sixth sentences; and in present Subsection E,
substituted "The municipal clerk” for "The mayor, in the case of a mayor-council
municipality, and the city manager in the case of the commission-manager municipality”
in the first sentence and the last sentence.

The 1987 amendment, effective June 19, 1987, in Subsection A, in Paragraph (1)
inserted "qualified elector" in each of the first and second sentences; in Subsection B
inserted Paragraphs (4) and (5); in Subsection C substituted the present first sentence
for the first sentence as set out in the main pamphlet, inserted the present second
sentence and in the seventh sentence substituted "seven days" for "two weeks"; in
Subsection F substituted "provided in Section 1-2-16 NMSA 1978" for "of not less than
forty dollars ($40.00) nor more than sixty dollars ($60.00)" in the first sentence; and
made minor changes in language throughout the section.

The 1997 amendment, in Subsection C, substituted the language beginning "no fewer
than" for "three election judges, two of whom may also be appointed as election clerks;
two election clerks; and" at the end of the second sentence, added the third and fourth
sentences, and inserted "shall be appointed"” in the fourth sentence. Laws 1997, ch. 266
contains no effective date provision, but, pursuant to N.M. Const., art. IV, § 23, is
effective June 20, 1997, 90 days after adjournment of the legislature. See Volume 14
NMSA 1978 for "Adjournment Dates of Sessions of Legislature” table.

The 1999 amendment, effective June 18, 1999, deleted "and no more than five"
preceding "members" in the second sentence of Subsection C.

Repeals. — Laws 1985, ch. 208, § 125 repeals former 3-8-19 NMSA 1978, as enacted
by Laws 1965, ch. 300, relating to uniform procedure in the Municipal Code. For
provisions of former section, see 1978 original pamphlet. For present comparable
provisions, see 3-8-80 NMSA 1978.

Number of judges and clerks at each polling place. — There must be at least one
election judge and at least two election clerks (now 3 election judges) at each polling
place; there may be as many more as the governing body of the municipality deems



necessary and advisable in order to conduct the election as properly and expeditiously
as possible. 1966 Op. Att'y Gen. No. 66-3.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections §8 157, 158.

29 C.J.S. Elections § 55 et seq.

3-8-20. Precinct board; duties.
A. The precinct board shall:

(1)  conduct the municipal election in the manner provided for the conduct of
elections in the Municipal Election Code [3-8-1 NMSA 1978]; and

(2)  atthe close of the polls, count the votes cast on each question, if any, and
for each candidate, if any, and perform all duties as required by the Municipal Election
Code.

B. A member of the precinct board shall not disclose the name of any candidate for
whom any voter has voted.

C. No person shall serve on a precinct board unless that person has attended
election training conducted by the municipal clerk in the previous four years.

History: 1953 Comp., § 14-8-10.1, enacted by Laws 1971, ch. 306, § 9; 1978 Comp., 8§
3-8-12, recompiled as 1978 Comp., § 3-8-20 by Laws 1985, ch. 208, § 28; 2009, ch.
278,8 7.

ANNOTATIONS

The 1985 amendment recompiled former 3-8-12 NMSA 1978 as 3-8-20 NMSA 1978,
designated the previously undesignated introductory paragraph as the introductory
paragraph in Subsection A and redesignated former Subsections A and B as present
Paragraphs (1) and (2) in Subsection A, deleting "On the day of the election" from the
beginning of the introductory paragraph, substituting "elections in the Municipal Election
Code" for "general elections in the Election Code" in Paragraph (1) and inserting "if any"
twice and substituting "perform all duties as required by the Municipal Election Code" for
"return all election supplies to the municipal clerk who shall preserve the poll-books and
tally books until after the next regular municipal election" in Paragraph (2), and added
Subsections B and C.

The 2009 amendment, effective June 19, 2009, in Subsection C, after “election”,
deleted “school” and added “training”.

3-8-21. Municipal clerk; precinct board; election training.



A. The municipal clerk shall conduct or cause to be conducted election training not
less than five days prior to the election. All major details of the conduct of elections shall
be covered at the training, with special emphasis given to recent changes in the
Municipal Election Code [3-8-1 NMSA 1978]. The training session shall be open to the
public, with notice published not less than four days prior to the training.

B. Notice of the training shall be mailed to each precinct board member and
alternate not less than seven days prior to the training.

C. Two or more municipalities may jointly conduct election training.

D. The governing body may authorize payment of mileage to precinct board
members who attend election training.

History: 1978 Comp., § 3-8-21, enacted by Laws 1985, ch. 208, § 29; 1987, ch. 323, §
10; 2009, ch. 278, § 8.

ANNOTATIONS
The 1987 amendment, effective June 19, 1987, added present Subsections C and D.
The 2009 amendment, effective June 19, 2009, changed “school” to “training”; in
Subsection A, in the last sentence, after “The”, deleted “school of instruction” and added

“training session”.

3-8-22. Conduct of election; eligibility for assistance; oral
assistance for language minority voters; aid or assistance to voter
marking ballot; who may assist voter; type of assistance.

A. A voter may request assistance in voting only if the voter is:
(1)  visually impaired;
(2)  aperson with a physical disability;
3) unable to read or write;

(4) amember of a language minority who is unable to read well enough to
exercise the elective franchise; or

(5) not able to operate a voting machine or mark a ballot without assistance.
B. When a voter who is eligible for assistance requires assistance in marking a

ballot or recording a vote on a voting machine, the voter shall announce this fact before
receiving the ballot or before entering the voting machine.



C. The voter's request for assistance shall be noted next to the voter's name in the
signature roster and shall be initialed by the presiding judge.

D. After noting the voter's request for assistance in the signature roster, the voter
shall be allowed to receive assistance in marking a ballot or recording a vote on a voting
machine. The name of the person providing assistance to a voter pursuant to this
section shall be recorded on the signature roster.

E. A person who swears falsely in order to secure assistance with voting is guilty of
perjury.

F. If a voter who has requested assistance in marking a ballot has a visual
impairment or physical disability, is unable to read or write or is a member of a language
minority who has requested assistance, the voter may be accompanied into the voting
machine by a person of the voter's own choice; provided that the person shall not be the
voter's employer, an agent of that employer, an officer or agent of the voter's union or a
candidate whose name appears on the ballot in the election. A member of the precinct
board may assist a voter, if requested to do so by that voter.

G. A person who accompanies the voter into the voting booth or voting machine
may assist the voter in marking a ballot or recording a vote on the voting machine. A
member of the precinct board who assists a voter shall not disclose the name of any
candidate or questions for whom any voter voted.

H. Oral assistance shall be made available to assist language minority voters who
cannot read sufficiently well to exercise the elective franchise. As used in this
subsection, "language minority" means a person who is Native American or of Spanish
heritage, and "inability to read well enough to exercise the elective franchise" means
inability to read the languages in which the ballot is printed or the inability to understand
instructions for operating the voting machine.

I. The position of election translator is created. The election translator shall be an
additional member of the regular precinct board, unless oral assistance to language
minorities can otherwise be rendered by a member of the regular precinct board. The
election translator shall be appointed by the municipal clerk in the same manner as
other precinct board members are appointed, except that the municipal clerk in
appointing Native American election translators shall seek the advice of the pueblo or
tribal officials residing in that municipality. The election translator shall take the oath
required of precinct board members and shall meet the same qualifications as other
precinct board members.

J. Each municipal clerk shall compile and maintain a list of standby election
translators to serve in those precincts on election day when the appointed election
translator is unavailable for such service.



History: 1978 Comp., 8§ 3-8-22, enacted by Laws 1985, ch. 208, § 30; 2001, ch. 197, §
2; 2007, ch. 46, § 2; 2009, ch. 278, § 9.

ANNOTATIONS

The 2001 amendment, effective July 1, 2001, rewrote the section heading which read
"Oral assistance for language minority voters" and added present Subsections A to G,
redesignating former Subsections A to C as present Subsections H to J.

The 2007 amendment, effective June 15, 2007, amends Subsections A and F to
change "blind" to "visual impairment"”.

The 2009 amendment, effective June 19, 2009, added Paragraph (5) of Subsection A,
in Subsection B, in two places before “ballot”, deleted “paper” and after “announce this
fact”, deleted “in an audible tone”; in Subsection D, added the last sentence: in
Subsection G, after “assist the voter in marking”, changed “and folding a paper ballot” to
“a ballot”; and in Subsection H, at the beginning of the last sentence, added “As used in
this subsection”.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 424 et seq.

29 C.J.S. Elections § 208.

3-8-23. Messengers; compensation.

A. The municipal clerk may appoint messengers to deliver ballot boxes, signature
rosters, keys, election supplies and other materials pertaining to the election.

B. Messengers shall be paid mileage as provided in the Per Diem and Mileage Act
[10-8-1 to 10-8-8 NMSA 1978] each way over the usually traveled route. The mileage
shall be paid within thirty days following the date of election.

History: 1978 Comp., 8§ 3-8-23, enacted by Laws 1985, ch. 208, § 31.
3-8-24. Uniform procedure.

The provisions of 3-8-1 NMSA 1978 through 3-8-23 NMSA 1978 relate to overall
election matters and pre-election day matters, and shall apply to all municipal elections
except as otherwise specified.

History: 1978 Comp., 8§ 3-8-24, enacted by Laws 1985, ch. 208, § 32.
3-8-25. Regular municipal elections; time of holding election.

Regular municipal elections for the purpose of electing municipal officers and
considering any other question placed on the ballot by the governing body shall be held



on the first Tuesday in March of each even-numbered year; provided, that any
municipality which has adopted a charter shall elect its municipal officers at the time
provided for in the charter.

History: 1953 Comp., 8§ 14-8-3, enacted by Laws 1965, ch. 300; 1978 Comp., 8§ 3-8-3,
recompiled as 1978 Comp., § 3-8-25 by Laws 1985, ch. 208, § 33.

ANNOTATIONS

The 1985 amendment recompiled former 3-8-3 NMSA 1978 as present 3-8-25 NMSA
1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 414.

Violation of law as regards time for keeping polls open as affecting election results, 66
A.L.R. 1159.

Validity of public election as affected by fact that it was held at time other than that fixed
by law, 121 A.L.R. 987.

29 C.J.S. Elections 88 76, 77; 62 C.J.S. Municipal Corporations 88 468 to 475.

3-8-26. Regular municipal election; publication of resolution; choice
of ballots or voting machines.

A. Not earlier than one hundred twelve days or later than eighty-four days prior to
the date of a regular municipal election, the governing body shall adopt an election
resolution calling for the regular municipal election. The election resolution shall be
published in both English and Spanish and once within fifteen days of adoption and
again not less than sixty days prior to the election or more than seventy-five days prior
to the election, as provided in Subsection J of Section 3-1-2 NMSA 1978. In addition,
the election resolution shall be posted in the office of the municipal clerk within twenty-
four hours from the date of adoption until the date of the election. For information
purposes and coordination, one copy of the election resolution shall be mailed within
fifteen days of adoption to the secretary of state and the county clerk of the county in
which the municipality is located.

B. The election resolution shall state the date when the election will be held, the
offices to be filled, the questions to be submitted to the voters, the date and time of the
closing of the registration books by the county clerk as required by law, the date and
time for filing the declaration of candidacy, the location of polling places, the date and
time for absentee voting and the consolidation of precincts, if any, notwithstanding any
conflicting provisions of Section 1-3-5 NMSA 1978. Any question to be submitted to the
voters in addition to the election of municipal officers may be included in the election
resolution, but such inclusion shall not substitute for any additional or separate
resolution or publication thereof as required by law.



C. In those municipalities allowed by law to use paper ballots, the election resolution
shall also state whether paper ballots or voting machines will be used in the election.

History: 1953 Comp., 8 14-8-4, enacted by Laws 1965, ch. 300; 1967, ch. 146, § 3;
1971, ch. 306, § 3; 1977, ch. 29, § 1; 1978 Comp., § 3-8-4, recompiled as 1978 Comp.,
8 3-8-26 by Laws 1985, ch. 208, § 34; 1997, ch. 266, § 9; 2001, ch. 197, § 3; 2003, ch.
244, 8 5.

ANNOTATIONS
Cross references. — For definition of "publish” or "publication,” see 3-1-2 NMSA 1978.

The 1985 amendment recompiled former 3-8-4 NMSA 1978 as present 3-8-26 NMSA
1978, added "choice of ballots or voting machines" to the section heading, deleted the
former first sentence which read, "Not more than sixty days nor less than forty-five days
before the date of a regular municipal election, the governing body of a municipality
shall give notice of the election by publishing the resolution”, added Subsection A,
designated the former second sentence as Subsection B, deleting "except a question of
creating a debt of the municipality, which questions shall be published as provided in
Section 3-30-6 NMSA 1978" following "to the voters", substituting "law, the date" for
"law and the final date", and adding "the location of polling places, and the consolidation
of precincts, if any notwithstanding any conflicting provisions of Section 1-3-5 NMSA
1978" in the first sentence and adding the second sentence, deleted the former third
sentence which read, "The resolution shall be published twice, not less than seven days
apart”, and added Subsection C.

The 1997 amendment substituted "publication of resolution” for "notice" in the section
heading and, in Subsection A, substituted "or" for "nor" in two places, inserted "in both
English and Spanish"” in the second sentence, inserted "within twenty-four hours" in the
third sentence, and made a stylistic change. Laws 1997, ch. 266 contains no effective
date provision, but, pursuant to N.M. Const., art. IV, 8§ 23, is effective June 20, 1997, 90
days after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature” table.

The 2001 amendment, effective July 1, 2001, inserted "the date and time for absentee
voting, the date and time for early voting" following "the location of polling places" in
Subsection B.

The 2003 amendment, effective June 20, 2003, deleted "the date and time for early
voting" following "time for absentee voting" in Subsection B.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections §8 383, 384.

29 C.J.S. Elections 8§ 66, 67, 71 to 75.



3-8-27. Regular municipal election; declaration of candidacy;
withdrawing name from ballot; penalty for false statement.

A. Candidate filing day shall be between the hours of 8:00 a.m. and 5:00 p.m. on
the fifty-sixth day preceding the day of election. On candidate filing day, a candidate for
municipal office shall personally appear at the office of the municipal clerk to file all
documents required by law in order to cause a person to be certified as a candidate.
Alternatively, on candidate filing day, a person acting solely on the candidate's behalf,
by virtue of a written affidavit of authorization signed by the candidate, notarized and
presented to the municipal clerk by such person, shall file in the office of the municipal
clerk all documents required by law in order to cause a person to be certified as a
candidate.

B. On candidate filing day, each candidate shall cause to be filed in the office of the
municipal clerk a declaration of candidacy; a certified copy of the candidate's current
affidavit of voter registration that is on file with the county clerk and that has been
certified by the office of the county clerk on a date not earlier than the adoption of the
election resolution; and, in a home rule or charter municipality that requires a
nominating petition to be submitted by a candidate for municipal office, a nominating
petition that has the required number of signatures.

C. All candidates shall cause their affidavits of voter registration to show their
address as a street address or rural route number and not as a post office box.

D. The municipal clerk shall provide a form for the declaration of candidacy and
shall accept only those declarations of candidacy that contain:

(1) the identical name and the identical resident street address as shown on
the affidavit of registration of the candidate submitted with the declaration of candidacy;

(2)  the office and term to which the candidate seeks election and district
designation, if appropriate;

(3) astatement that the candidate is eligible and legally qualified to hold the
office for which the candidate is filing;

(4) astatement that the candidate has not been convicted of a felony or, if the
candidate has been convicted of a felony, a statement that the candidate's elective
franchise has been restored and that the candidate has been granted a pardon or a
certificate by the governor restoring the candidate's full rights of citizenship;

(5) astatement that the candidate or the candidate's authorized
representative shall contact the office of the municipal clerk during normal business
hours on the fifty-fourth day before the election to ascertain whether the municipal clerk
has certified the declaration of candidacy as valid;



(6) the contact information for how the candidate or the candidate's
authorized representative can be reached for purposes of giving notice;

(7)  astatement to the effect that the declaration of candidacy is an affidavit
under oath and that any false statement knowingly made in the declaration of candidacy
constitutes a fourth degree felony under the laws of New Mexico; and

(8) the notarized signature of the candidate on the declaration of candidacy.

E. The municipal clerk shall not accept a declaration of candidacy for more than one
municipal elected office per candidate, so that each candidate declares for only one
municipal elected office.

F. Once filed, the declaration of candidacy is a public record.

G. Not later than the fifty-fifth day preceding the day of the election, the municipal
clerk shall determine whether the declaration of candidacy shall be certified. In order to
be certified as a candidate, the documents submitted to the municipal clerk shall prove
that the individual is a qualified elector as defined in Subsection K of Section 3-1-2
NMSA 1978 and, if appropriate, that the individual resides in and is registered to vote in
the municipal election district from which the individual seeks election. In the event that
an individual fails to submit to the municipal clerk on candidate filing day the documents
listed in Subsection B of this section in the form and with the contents as required by
this section, the municipal clerk shall not certify that individual as a candidate for
municipal office.

H. The municipal clerk shall post in the clerk's office a list of the names of those
individuals who have been certified as candidates. The municipal clerk shall also post in
the clerk's office the names of those individuals who have not been certified as
candidates, along with the reasons therefor. The posting shall occur no later than 9:00
a.m. on the fifty-fourth day preceding the election.

I. Not later than 5:00 p.m. on the forty-ninth day before the day of the election, a
candidate for municipal office may file an affidavit on the form provided by the municipal
clerk in the office of the municipal clerk stating that the candidate is no longer a
candidate for municipal office. A municipal clerk shall not place on the ballot the name
of any person who has filed an affidavit as provided in this subsection.

J. Not later than 10:00 a.m. on the forty-eighth day preceding the election, the
municipal clerk shall confirm with the printer on contract with the municipality and the
county clerk the names of the candidates and their position on the ballot.

K. Any person knowingly making a false statement in the declaration of candidacy is
guilty of a fourth degree felony.



L. No person shall be elected to municipal office as a write-in candidate unless that
person has been certified as a declared write-in candidate by the municipal clerk, as
follows:

(1) write-in candidates filing day shall be on the forty-ninth day preceding the
election between the hours of 8:00 a.m. and 5:00 p.m.;

(2)  write-in candidates shall file a declaration of write-in candidacy with the
same documents and satisfy the same requirements as established in this section for
candidates;

3) the municipal clerk shall, on the forty-eighth day preceding the election,
certify those individuals who have satisfied the requirements of this section as declared
write-in candidates;

4) not later than 9:00 a.m. on the forty-seventh day preceding the election,
the municipal clerk shall, in the office of the municipal clerk:

(a) post the names of those individuals who have been certified as declared
write-in candidates; and

(b) post the names of those individuals who have not been certified as
declared write-in candidates along with the reasons; and

5) not later than 5:00 p.m. on the thirty-fifth day preceding the election, a
declared write-in candidate may file an affidavit that the candidate is no longer a write-in
candidate for municipal office. In the event that a declared write-in candidate files an
affidavit of withdrawal, votes for that candidate shall not be counted and canvassed.

History: 1953 Comp., § 14-8-8, enacted by Laws 1965, ch. 300; 1971, ch. 306, § 6;
1978 Comp., § 3-8-8, recompiled as 1978 Comp., § 3-8-27 by Laws 1985, ch. 208, §
35; 1987, ch. 323, § 11; 1997, ch. 266, § 10; 2001, ch. 197, § 4; 2009, ch. 278, § 10.

ANNOTATIONS
Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.

The 1985 amendment recompiled former 3-8-8 NMSA 1978 as present 3-8-27 NMSA
1978, and rewrote the section to the extent that a detailed comparison is impracticable.

The 1987 amendment, effective June 19, 1987, in Subsection A, rewrote the former
first sentence into the present first and second sentences, inserted at the beginning of
the first sentence "Candidate filing day shall be,"” inserted "on candidate filing day" in the
second and in the third sentences, at the end of both the second and third sentences
substituted "all documents required by law in order to cause a person to be certified as
a candidate" for "their duly executed declaration of candidacy," and designated the



former third sentence as set out in the main pamphlet as the present Subsection D;
inserted Subsections B and C; in Subsection D, rewrote Paragraph (1) and in
Paragraph (2) added at the end "and district designation, if appropriate,” in Paragraph
(8) substituted "on the declaration of candidacy” for "seeking that particular office";
designated the former Subsection B as Subsection E; inserted Subsection F;
designated the former Subsections C through E as Subsections G through [; in
Subsection G, substituted the first sentence for the first sentence as set out in the main
pamphlet and added the present second and third sentences; in Subsection H,
substituted "individuals who have been certified as candidates" for "candidates whose
declarations of candidacy are determined to be valid" in both the first and second
sentences; in Subsection I, substituted "forty-ninth day" for "thirty-fifth day" near the
beginning; inserted Subsection J; designated the former Subsection F as Subsection K;
added Subsection L; and made minor changes in language and punctuation throughout
the section.

The 1997 amendment deleted item designations "(1)" and "(2)" and deleted item (3),
relating to filing of the triplicate copy of the candidates current affidavit of registration in
Subsection B and substituted "shall prove" for "must prove" in the second sentence of
Subsection G. Laws 1997, ch. 266 contains no effective date provision, but, pursuant to
N.M. Const., art. IV, 8§ 23, is effective June 20, 1997, 90 days after adjournment of the
legislature. See Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of
Legislature"” table.

The 2001 amendment, effective July 1, 2001, at the end of Subsection B, inserted
language beginning "and, in a home rule or charter municipality”; and in Paragraph D(7)
substituted "in the declaration of candidacy" for "therein”.

The 2009 amendment, effective June 19, 2009, in Paragraph (4) of Subsection D, after
“has been restored”, added the remainder of the sentence; in Paragraph (5) of
Subsection D, after “authorized representative shall”, deleted “personally appear at” and
added “contact’; in Paragraph (6) of Subsection D, at the beginning of the sentence,
deleted “a telephone number at which” and added “the contact information for how”; and
after “purposes of giving”, deleted “telephone”; and in Paragraph (1) of Subsection L,
after “shall be on the”, deleted “forty-second” and added “forty-ninth”; in Paragraph (3)
of Subsection L, after “shall, on the”, deleted “forty-first” and added “forty-eighth”; in
Paragraph (4) of Subsection L, after “on the”, deleted “fortieth” and added “forty-
seventh”; and in Paragraph (5) of Subsection L, after “on the”, deleted “twenty-eighth”
and added “thirty-fifth”.

Filing fee in nonhomerule municipality. — Without legislative authorization, a
nonhomerule municipality may not adopt an ordinance requiring candidates to pay a
filing fee. 1980 Op. Att'y Gen. No. 80-28.

Filing fees for indigent candidates. — In the absence of reasonable alternative
means of ballot access, a state may not, consistent with constitutional standards,



require from an indigent candidate filing fees he cannot pay. 1980 Op. Att'y Gen. No.
80-28.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Mandatory or directory character of
statutory provision as to time of filing candidate's application or certification of
nomination before primary or election, 72 A.L.R. 290.

Right to seek nomination, or to become candidate, for more than one office in the same
election, 94 A.L.R.2d 557.

Elections: validity of state or local legislative ban on write-in votes, 69 A.L.R.4th 948.

3-8-28. Regular municipal election; candidate for office.

Any qualified elector who complies with Section 3-8-27 NMSA 1978 may be a
candidate or write-in candidate for municipal office in the municipality in which he
resides.

History: 1953 Comp., 8§ 14-8-6, enacted by Laws 1965, ch. 300; 1978 Comp., 8 3-8-6,
recompiled as 1978 Comp., § 3-8-28 by Laws 1985, ch. 208, § 36; 1987, ch. 323, § 12.

ANNOTATIONS
Cross references. — For definition of "qualified elector,” see 3-1-2 NMSA 1978.
For residence of public officers, see N.M. Const., art. V, § 13.
For qualifications for holding office, see N.M. Const., art. VII, § 2.

The 1985 amendment recompiled former 3-8-6 NMSA 1978 as present 3-8-28 NMSA
1978, added "Regular municipal” at the beginning of the catchline and inserted "who
complies with 3-8-27 NMSA 1978 or is a write-in candidate."”

The 1987 amendment, effective June 19, 1987, substituted "may be a candidate or
write-in candidate" for "or is a write-in candidate may be a candidate” and made a minor
word change.

Qualified elector. — An individual who lives outside the municipality but operates a
business within the municipal limits and uses the address of said business as his voting
address is not a qualified elector within the meaning of this section. 1972 Op. Att'y Gen.
No. 72-6.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 336 et seq.;
56 Am. Jur. 2d Municipal Corporations, Counties, and Other Political Subdivisions 8
247.



Validity of requirement that candidate or public officer have been resident of
governmental unit for specified period, 65 A.L.R.3d 1048.

29 C.J.S. Elections 88 130 to 134; 62 C.J.S. Municipal Corporations § 479.
3-8-29. Regular municipal election; ballots.

A. At 5:01 p.m. on the fifty-fourth day preceding the election, in the presence of the
certified candidates or their authorized representatives who desire to be present, the
municipal clerk shall administer an impartial and fair drawing by lot to determine the
order in which the candidates for each office shall be listed on the ballot. If a candidate
or an authorized representative fails to appear, then the municipal clerk shall draw a lot
for the absent candidate.

B. The ballot shall first set forth candidates running for executive office (mayor), if
any; then candidates running for legislative office (councilors, trustees, commissioners),
if any; and finally candidates running for judicial office (municipal judge), if any. For each
office to be filled, the ballot shall contain:

(1) the office to be filled and its term;

(2)  the names of the candidates running for office exactly as shown on the
candidate's declaration of candidacy and in the order determined by the drawing by lot;

(3) aspace for a qualified elector to write in the name of one declared write-in
candidate, if any, per position to be filled; and

(4) any necessary reference to districts, positions or other similar official
designations for office.

C. The only reference to a candidate for office to be placed on a ballot is the
candidate's name as it appears on the candidate's declaration of candidacy. No ticket
designations or party affiliations shall be shown on the ballot. Municipal elections shall
be nonpartisan.

D. If it appears to the municipal clerk that the name of two or more candidates for
any office are the same or so similar as to tend to confuse the voter as to the
candidates' identities, the occupation and address of each such candidate shall be
printed immediately under the candidate's name on the ballot.

E. The municipal clerk shall place on the ballot any question in the order designated
by the governing body.

History: 1978 Comp., 8§ 3-8-29, enacted by Laws 1985, ch. 208, § 37; 1987, ch. 323, §
13; 1999, ch. 278, § 6.



ANNOTATIONS

The 1987 amendment, effective June 19, 1987, in Subsection A, near the beginning of
the first sentence substituted "fifty-fourth day" for "forty-ninth day," "certified candidates"
for "candidates" and "municipal clerk" for "city clerk”; in Subsection B, in Paragraph (2)
inserted "exactly as shown on the candidate's declaration of candidacy and" following
"names of the candidates running for office"; in Subsection C, deleted "affidavit of
registration and" preceding "declaration of candidacy" at the end of the first sentence
and added the second sentence; and, near the beginning of Subsection D, substituted
"municipal clerk" for "clerk”.

The 1999 amendment, effective June 18, 1999, substituted "one declared write-in
candidate, if any" for "one candidate" in Subsection B(3).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 394 et seq.

29 C.J.S. Elections §§ 153 to 173(4).

3-8-30. Regular municipal election; publication of names of
candidates and other election data.

The municipal clerk shall publish the names of the candidates for each office to be
filled, the order their names will appear on the ballot, the location and address of the
polling place for each precinct and the names of all precinct board members and
alternates and the precincts to which they are appointed. If districted, the municipal
clerk shall also publish the precincts or portion of precincts in each election district.
Publication shall be once each week for two successive weeks with the first publication
not more than twenty-eight days prior to the day of the election and the last publication
not less than two days before the day of election. This material shall also be posted in
the office of the municipal clerk from the day it is first published until the day of the
election.

History: 1953 Comp., 8 14-8-9, enacted by Laws 1965, ch. 300; 1971, ch. 306, § 7,
1978 Comp., 8§ 3-8-9, recompiled as 1978 Comp., 8§ 3-8-30 by Laws 1985, ch. 208, §
38; 1987, ch. 323, § 14.

ANNOTATIONS
Cross references. — For definition of "publish" or "publication,” see 3-1-2 NMSA 1978.

The 1985 amendment recompiled former 3-8-9 NMSA 1978 as present 3-8-30 NMSA
1978, deleted "with any ticket designation” following "the order their names" near the
beginning of the first sentence, substituted "for each precinct, the names of all precinct
board members and alternates" for "in each precinct, the names of all precinct board
members" near the end of the first sentence, deleted "and" following "two successive
weeks" and inserted "with the first publication not more than twenty-one days prior to



the day of the election and the last publication” in the second sentence, and added the
last sentence.

The 1987 amendment, effective June 19, 1987, inserted the present second sentence
and in the third sentence substituted "twenty-eight days" for "twenty-one days" and
made a minor language change in the first sentence.

3-8-31. Regular municipal election; challengers; watchers;
observers.

A. Upon petition filed with the municipal clerk by an unopposed candidate or by both
candidates for a municipal office, if only two candidates are running for the office, or by
a majority of the candidates for a municipal office, if more than two candidates are
running for the office, those candidates may:

(1) appoint one person as a challenger and one alternate for each polling
place in the municipal election; and

(2)  appoint one person as a watcher and one alternate for each polling place
in the municipal election.

B. The petition appointing a challenger and watcher and alternates shall be filed not
later than 5:00 p.m. on the fourth day preceding the election.

C. Upon receipt of the petition, the municipal clerk shall verify whether the
challengers, watchers and alternates are properly qualified pursuant to Subsection D of
this section. Not later than 3:00 p.m. on the day prior to the election, the municipal clerk
shall prepare official identification badges for those challengers, watchers and
alternates who are properly qualified. Such identification badges shall be signed by the
municipal clerk and contain the name of the challenger, watcher or alternate and state
that person's title and the polling place where such person serves. Challengers,
watchers and alternates shall be responsible to obtain their identification badges from
the office of the municipal clerk prior to the opening of the polls on election day.

D. A challenger, watcher or alternate shall function only at a polling place that
serves the precinct within which such challenger, watcher or alternate resides. No
sheriff, deputy sheriff, marshal, deputy marshal, municipal or state police officer,
candidate or any person who is a spouse, parent, child, brother or sister of a candidate
to be voted for at the election or any municipal clerk, deputy clerk or assistant shall
serve as a challenger, watcher or alternate. No person shall serve as a challenger or
watcher unless that person is a qualified elector of the municipality.

E. Upon presentation of their official identification badges to the precinct board,
challengers, watchers and alternates shall be permitted to be present at the polling
place from the time the precinct board convenes at the polling place until the completion
of the counting and tallying of the ballots after the polls close.



F. Challengers, watchers and alternates shall wear their official identification
badges at all times while they are present in the polling place. They shall not wear any
other form of identification or any pins or other identification associated with any
candidate, group of candidates or any question presented at the election.

G. Challengers, watchers and alternates shall not:

(2) be permitted to perform any duty of a precinct board member;

(2) handle the ballots, signature rosters, absentee voter lists or voting
machines;

(3) take any part in the tallying or counting of the ballots; or
(4) interfere with the orderly conduct of the election.

H. If a challenger, watcher or alternate is wearing his official identification badge, it
is a petty misdemeanor to:

(1) deny him the right to be present at the polling place;
(2)  deny him the right to examine voting machines as authorized by law;

(3) deny a challenger or alternate challenger the right to challenge voters
pursuant to Section 3-8-43 NMSA 1978 and inspect the signature rosters; or

(4)  deny him the right to witness the counting and tallying of ballots.

I. A challenger or alternate challenger, for the purposes of interposing challenges
pursuant to Section 3-8-43 NMSA 1978, shall be permitted to:

(1) inspect the voter registration list;

(2) inspect the signature rosters or absentee voter lists to determine whether
entries are being made in accordance with law;

(3) examine each voting machine before the polls are opened to compare the
number on the metal seal and the numbers on the counters with the numbers on the
key envelope, to see that all ballot labels are in their proper places and to see that the
voting machine is ready for voting at the opening of the polls;

4) make written memoranda of any action or omission on the part of any
member of the precinct board and preserve such memoranda for future use; and

(5)  witness the counting and tallying of the ballots.



J. A watcher or alternate watcher shall be permitted to:
Q) observe the election to assure that it is conducted in accordance with law;

(2) examine any voting machine used at the polling place in the same manner
that challengers may examine voting machines;

3) make written memoranda of any action or omission on the part of any
member of the precinct board and preserve such memoranda for future use; and

(4)  witness the counting and tallying of ballots.

K. The governing body of a municipality may, at its discretion, appoint one qualified
elector for each polling place to serve as an observer of the election. The governing
body shall make such appointment not later than 3:00 p.m. on the day before the
election and shall notify the municipal clerk of such appointment. The municipal clerk
shall issue identification badges to all observers. An observer shall have no powers
other than to observe the conduct of the election and observe the counting and tallying
and report to the governing body.

History: 1953 Comp., 8 14-8-11, enacted by Laws 1971, ch. 306, § 10; 1978 Comp., §
3-8-13, recompiled as 1978 Comp., § 3-8-31 by Laws 1985, ch. 208, § 39; 1987, ch.
323, § 15; 1999, ch. 278, § 7.

ANNOTATIONS
Cross references. — For sentencing for misdemeanors, see 31-19-1 NMSA 1978.

Repeals and reenactments. — Laws 1971, ch. 306, § 10 repealed former 14-8-11,
1953 Comp., relating to appointment of election watchers, and enacted a new 14-8-11,
1953 Comp.

The 1985 amendment recompiled former 3-8-13 NMSA 1978 as present 3-8-31 NMSA
1978, added "Regular municipal election" at the beginning of the catchline, designated
and rewrote the formerly undesignated provisions of the former section as present
Subsection A and added Subsections B through J.

The 1987 amendment, effective June 19, 1987, in Subsection A, inserted "by an
unopposed candidate or" following "filed with the municipal clerk” near the beginning of
the opening clause, in Paragraph (1) substituted "one person as a challenger" for "two
persons as challengers,” in Paragraph (2) substituted "one person as a watcher" for
"two persons as watchers"; in Subsection B, substituted "a challenger and watcher and
alternates” for "challengers and watchers"; in Subsection D, near the end of the second
sentence inserted "or any municipal clerk, deputy clerk or assistant” following "to be
voted for at the election” and added the last sentence; added Subsection K; and made
minor changes in language and punctuation throughout the section.



The 1999 amendment, effective June 18, 1999, inserted "observers" in the section
heading.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 419.

29 C.J.S. Elections § 200.

3-8-32. Regular municipal election; plurality of votes cast required
for election.

A. The candidate who receives a plurality of the votes cast for a designated office
and term and who is qualified to hold office shall be elected to the office for the term
designated.

B. If more than one candidate is to be elected to an office and term or the
candidates are not running for a designated term, the candidates, in the number to be
elected, receiving the largest pluralities shall be elected.

C. No candidate shall take office if the candidate has not remained legally qualified
to hold office from the time the candidate was certified by the municipal clerk as a
candidate or declared write-in candidate through the time at which the candidate is to
take office.

History: 1953 Comp., § 14-8-13, enacted by Laws 1965, ch. 300; 1971, ch. 306, 8§ 13;
1978 Comp., § 3-8-15, recompiled as 1978 Comp., § 3-8-32 by Laws 1985, ch. 208, §
40; 1987, ch. 323, § 16.

ANNOTATIONS

The 1985 amendment recompiled former 3-8-15 NMSA 1978 as present 3-8-32 NMSA
1978, added "Regular municipal election" and deleted "or majority” following "plurality”
in the catchline, substituted "a designated office and term and who is qualified to hold
office shall be elected" for "a designated office or term shall be elected" in Subsection A,
substituted "an office and term, or the candidates"” for "an office and the candidates" in
Subsection B, deleted former Subsection C which read, "All other questions submitted
to the voters shall be decided by a majority of the voters voting on the question”, and
added present Subsection C.

The 1987 amendment, effective June 19, 1987, in Subsection C, substituted "candidate
was certified by the municipal clerk as a candidate or declared write-in candidate" for
"declaration of candidacy is accepted" in the middle and deleted the former last
sentence which read "No write-in candidate shall take office unless the write-in
candidate is legally qualified to hold office at the time at which the candidate is to take
office.”

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 C.J.S. Elections §§ 241 to 244.



3-8-33. Regular municipal election; certificates of election;
qualification of official; taking office.

A. After canvass and not later than 5:00 p.m. on the sixth day following the election,
the municipal clerk shall prepare a certificate of election for each candidate elected and
shall post, in the office of the municipal clerk, the election results and the date, time and
place where the oath of office will be administered.

B. Each candidate elected shall personally appear before the municipal clerk after
canvass and after the municipal clerk has prepared the certificate of election and not
later than 7:00 p.m. on the sixth day following the election. When the candidate
appears, the municipal clerk shall deliver the certificate of election to the candidate and
the candidate shall sign a written statement acknowledging receipt of the certificate of
election and acknowledging that the candidate is legally qualified to hold office. The
municipal clerk shall file a copy of the certificate of election and the written receipt and
gualification statement in the official minute book of the municipality. Not later than 7:00
p.m. on the sixth day following the election, the municipal clerk or any other person
allowed by law to administer oaths shall administer the oath of office to each candidate
who has provided the written receipt and qualification statement to the municipal clerk.
Upon taking the oath of office, the candidate shall be deemed to have taken office.

C. If a candidate fails to appear as required in Subsection B of this section, then the
candidate or the candidate's authorized personal representative shall file an affidavit
with the municipal clerk, not later than 5:00 p.m. on the tenth day following the election,
stating that the candidate was unable to personally appear before the municipal clerk as
required by law and the reasons therefor. If such an affidavit is timely filed, the
candidate shall appear before the municipal clerk not later than 5:00 p.m. on the thirtieth
day after the election to receive the election certificate, file the receipt and qualification
statement and take the oath of office.

D. If a candidate fails to comply with Subsection B of this section, then the municipal
clerk shall administer an impartial drawing by lot to determine which person shall remain
in office until the candidate takes office or the office is declared vacant.

E. If a candidate fails to comply with Subsection B and Subsection C of this section,
then the governing body shall declare by resolution that the office is vacant.

F. After each elected candidate has taken the oath of office, the municipal clerk
shall mail, within five days thereof, a copy of the certificate of election to the county clerk
and the secretary of state for information purposes.

G. An elected official shall remain in office as provided in this section until the
official's successor has taken office as provided in this section.

H. The newly elected officials of the governing body who have taken office, the
elected officials of the governing body whose terms have not expired and the elected



officials of the governing body whose successors have not taken office shall meet not
earlier than the sixth day after the election or later than the twenty-first day after the
election for an organizational meeting. Such a meeting may be a special meeting or a
regular meeting of the governing body.

History: 1978 Comp., 8 3-8-33, enacted by Laws 1985, ch. 208, § 41; 1987, ch. 323, §
17; 1995, ch. 200, § 2.

ANNOTATIONS

The 1987 amendment, effective June 19, 1987, in Subsection B, in the first sentence
substituted "after canvass and after the clerk has prepared the certificate of election and
not later than 7:00 p.m. on the sixth day following the election” for "at 7:00 p.m. on the
sixth day following the election at the location specified in the posted notice" at the end,
in the second sentence substituted "When the candidate appears" for "At that time" at
the beginning, substituted "written statement” for "written receipt” preceding
"acknowledging receipt" near the middle and deleted "the candidate shall sign a written
statement"” preceding "acknowledging that the candidate," in the third sentence
substituted "and the written receipt and qualification statement” for "the receipt and the
statement” following "the certificate of election,” divided the former fourth sentence as
set out in the main pamphlet into the present fourth and fifth sentences and rewrote the
present fourth sentence; in Subsection C, in the first sentence, substituted "tenth day"
for "eleventh day" and in the second sentence substituted "not later than 5:00 p.m. on
the thirtieth day after the election” for "within ten days after the filing of the affidavit"; in
Subsection E, deleted the former second and third sentences as set out in the main
pamphlet; in Subsection F, deleted "received the certificate of election and" following
"after each elected candidate has" at the beginning; and made minor language changes
throughout the section.

The 1995 amendment, effective June 16, 1995, substituted "Not later than" for "At" in
Subsection B, and substituted "qualification" for "qualifications” in Subsections B and C.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63C Am. Jur. 2d Public Officers and
Employees § 124.

29 C.J.S. Elections § 240; 62 C.J.S. Municipal Corporations 88 357, 358.
3-8-34. Uniform procedure.

The provisions of Section 3-8-25 NMSA 1978 through 3-8-33 NMSA 1978 shall
apply to all regular municipal elections.

History: 1978 Comp., 8§ 3-8-34, enacted by Laws 1985, ch. 208, § 42.

3-8-35. Special election; giving notice.



A. When a special election is called or required by law, an election resolution shall
be adopted by the governing body calling for the election, and the election resolution
shall be published once each week for four consecutive weeks. The first publication of
the election resolution shall be between fifty and sixty days before the day of the
election. The election resolution shall be posted in the office of the municipal clerk within
twenty-four hours from the date of adoption until the date of the election. For information
purposes and coordination, one copy of the election resolution shall be mailed to the
secretary of state and the county clerk of the county in which the municipality is located.

B. The election resolution shall state the purpose for calling the election, the date of
the election, the date and time of the closing of the registration books by the county
clerk as required by law, the questions to be submitted to the voters, the location of
polling places, the consolidation of precincts, if any, and, regarding those municipalities
authorized by law to use paper ballots in lieu of voting machines, if paper ballots or
voting machines will be used in the election.

History: 1953 Comp., 8 14-8-2, enacted by Laws 1965, ch. 300; 1971, ch. 306, 8§ 2;
1978 Comp., § 3-8-2, recompiled as 1978 Comp., 8§ 3-8-35 by Laws 1985, ch. 208, §
43; 1999, ch. 278, § 8.

ANNOTATIONS
Cross references. — For definition of "publish” or "publication,” see 3-1-2 NMSA 1978.

The 1985 amendment recompiled former 3-8-2 NMSA 1978 as present 3-8-35 NMSA
1978; in Subsection A, inserted "by law, an election resolution shall be adopted by the
governing body calling for the election, and" following "required”, deleted "notice of"
following "governing body calling for the election, and", and inserted "resolution”
preceding "shall be published" in the first sentence, substituted "The first publication of
the election resolution shall be between fifty and sixty days" for "The first notice of the
election shall be published between forty-five and sixty days" in the second sentence,
and added the third and fourth sentences; and, in Subsection B, substituted "The
election resolution” for "The notice", deleted "and" following "the date of the election”
and added "the questions to be submitted to the voters, the location of polling places,
the consolidation of precincts, if any, and regarding those municipalities authorized by
law to use paper ballots in lieu of voting machines, if paper ballots or voting machines
will be used in the election”.

The 1999 amendment, effective June 18, 1999, inserted "within twenty-four hours" in
the third sentence of Subsection A.

Substantial compliance of notice is sufficient. — Under this section it is enough that
publication be had of the notice of special election as set forth in this section.
Substantial compliance with the statutory form of notice is sufficient. 1957-58 Op. Att'y
Gen. No. 57-126.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 385.

Statutory provision as to manner and time of notice of special election as mandatory or
directory, 119 A.L.R. 661.

Validity of special election as affected by publication or dissemination of matter or
information, extrinsic to the question as submitted, regarding nature or effect of the
proposal, 122 A.L.R. 1142.

3-8-36. Special elections; publication of election data.

The municipal clerk shall publish the location or address of the polling place for each
precinct or consolidated precinct and the names of all precinct board members and
alternates and the precincts to which they are appointed. Publication shall be once each
week for two successive weeks. The first publication shall be not more than twenty-eight
days before the day of election and the last publication shall be not less than two days
prior to the election. This material shall also be posted in the office of the municipal clerk
from the day it is first published until the day of the election.

History: 1978 Comp., 8§ 3-8-36, enacted by Laws 1985, ch. 208, § 44; 1987, ch. 323, §
18.

ANNOTATIONS
The 1987 amendment, effective June 19, 1987, in the third sentence substituted

"twenty-eight” for "twenty-one" and made minor language and punctuation changes in
the first and second sentences.

3-8-37. Uniform procedure.

The provisions of 3-8-35 NMSA 1978 through 3-8-36 NMSA 1978 shall apply to all
municipal special elections.

History: 1978 Comp., 8 3-8-37, enacted by Laws 1985, ch. 208, § 45.

3-8-37.1. Early voting; use of absentee voting procedures.

A. An early voter may vote in person on a voting machine beginning at 8:00 a.m. on
the twentieth day before the election at the municipal clerk's office during regular hours
and days of business until 5:00 p.m. on the Friday immediately before the date of the
election.

B. Upon receipt of a properly completed application for an absentee ballot, the
municipal clerk shall contact the county clerk to determine if the applicant is a qualified
elector of the municipality.



C. If the application is accepted, the municipal clerk shall:
(2) mark the application accepted; and
(2)  enter the required information in the absentee ballot register.

D. Upon acceptance of the application, the voter shall be allowed to vote.

E. The municipal clerk shall notify the county clerk, who shall make an appropriate
designation on the signature roster next to the voter's name indicating that the voter has
voted early.

History: Laws 2009, ch. 278, § 31.
ANNOTATIONS
Effective dates. — Laws 2009, ch. 278 contained no effective date provision, but,

pursuant to N.M. Const., art. IV, § 23, was effective June 19, 2009, 90 days after the
adjournment of the legislature.

3-8-38. Conduct of election; swearing in; delivery of supplies;
opening and closing of polls; precinct board attendance.

A. Not earlier than noon on the day before the election and not later than one hour
prior to the opening of the polls, the municipal clerk shall swear in the presiding judge
and cause the election supplies, voting machine keys, ballot box, ballot box keys and
other election materials to be delivered to the presiding judge.

B. The presiding judge shall cause all materials delivered to him to be delivered to
the polling place not later than 6:00 a.m. on election day.

C. The presiding judge shall swear in all precinct board members upon their arrival
at the polling place.

D. Polls shall be opened at 7:00 a.m. on the date of the election and shall be closed
at 7:00 p.m. on the same day.

E. Precinct board members shall present themselves at the polling place not later
than 6:00 a.m. on the day of the election and shall remain at the polling place until all
duties of the precinct board are properly completed.

History: 1978 Comp., 8 3-8-38, enacted by Laws 1985, ch. 208, § 46; 1993, ch. 22, § 3;
1999, ch. 278, § 9.

ANNOTATIONS



The 1993 amendment, effective June 18, 1993, substituted "6:00 a.m." for "7:00 a.m."
in Subsections B and E and substituted "7:00 a.m." for "8:00 a.m." in Subsection D.

The 1999 amendment, effective June 18, 1999, substituted "noon on the day" for "3:00
p.m. on the day" and inserted "ballot box keys" in Subsection A.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 394 et seq.

29 C.J.S. Elections § 190 et seq.

3-8-39. Conduct of election; maintenance of order; peace officer;
memoranda of actions or omissions.

A. The election judges shall maintain order within the polling place.

B. Crowding or disruption of the voting process shall not be permitted in the polling
place.

C. Admittance of voters to the polling place shall be controlled and limited to prevent
crowding or rushing the precinct board in the performance of its duties.

D. The election judges may call upon any state or local law enforcement officer to
assist in the maintenance of order in the polling place. When so requested, the law
enforcement officer shall render assistance.

E. The election judges may request any state or local law enforcement officer to
assist in the conduct of the election by standing outside the polling place entrance and
controlling the admission of voters to the polling place.

F. Any state or local law enforcement officer may enter a polling place upon request
of a precinct board member for the purpose of observing the conduct of the election.

G. No state or local law enforcement officer shall interfere in any way with a member
of the precinct board, a person voting or the conduct of the election, except to assist in
maintaining order and orderly control of access, when requested by an election judge.

H. Any state or local law enforcement officer violating Subsection G of this section is
guilty of a petty misdemeanor and in addition to any other penalty provided by law shall
be subject to dismissal and is ineligible for reinstatement.

I.  Any member of the precinct board may make written memoranda and preserve
them for future reference. The memoranda may concern any action or omission on the
part of any person charged with a duty under the Municipal Election Code [Chapter 3,
Articles 8 and 9 NMSA 1978].



History: 1978 Comp., 8 3-8-39, enacted by Laws 1985, ch. 208, § 47; 1995, ch. 200, §
3.

ANNOTATIONS
Cross references. — For sentencing for misdemeanors, see 31-19-1 NMSA 1978.

The 1995 amendment, effective June 16, 1995, substituted "violating Subsection G" for
"violating Subsection B" in Subsection H.

3-8-40. Conduct of election; persons not permitted to vote;
certificate voting; fraudulent and double voting.

A. No person shall vote in a municipal special or regular election unless that person
is a qualified elector and he has appeared to vote at the polling place in the precinct or
consolidated precinct that encompasses his place of residence as shown on the
signature roster.

B. Notwithstanding the provisions of Subsection A of this section, a person shall be
permitted to vote even though that person's name cannot be found in the signature
roster, provided:

(1) his residence is within the boundaries of the municipality and within the
boundaries of the precinct and the district, if applicable, in which he offers to vote;

(2)  his name is not listed as having been issued an absentee ballot;

3) he presents a certificate bearing the seal and signature of the county clerk
stating that his affidavit of registration is on file at the county clerk's office, that he has
not been purged from the voter rolls and that he shall be permitted to vote in the
precinct and election specified therein; provided that such authorization shall not be
given orally by the county clerk; and

(4) he executes a statement swearing or affirming to the best of his
knowledge that he is a qualified elector resident of the municipality, currently registered
and eligible to vote in that precinct and has not cast a ballot or voted in the election.

C. Upon compliance with the requirements of Subsection B of this section, the
election judge shall cause the election clerks to:

(1)  write the person’'s name and address, as shown on the certificate, in the
signature roster under the heading for name and address in the first blank space
immediately below the last name and address appearing in the signature roster;

(2) insert the person's ballot number or voter number as shown on the public
counter of the voting machine on the certificate and on his executed sworn statement;



3) retain the completed certificate and the executed sworn statement, which
shall be returned to the municipal clerk with the election returns; and

(4)  comply with all relevant requirements of Section 3-8-41 NMSA 1978.

D. After canvass, the municipal clerk shall in writing notify the county clerk of the
names of all individuals voting on certificates.

E. A person who knowingly executes a false statement required by Paragraph (4) of
Subsection B of this section is guilty of perjury as provided in the Criminal Code [30-1-1
NMSA 1978], and voting on the basis of such falsely executed statement constitutes
fraudulent voting.

F. A person not entitled to vote who fraudulently votes or a person who votes or
offers to vote more than once at any election is guilty of a fourth degree felony.

History: 1978 Comp., 8 3-8-40, enacted by Laws 1985, ch. 208, § 48; 1987, ch. 323, 8§
19; 1997, ch. 266, § 11; 1999, ch. 278, § 10; 2003, ch. 244, § 6.

ANNOTATIONS
Cross references. — For perjury, see 30-25-1 NMSA 1978.
For sentencing for felonies, see 31-18-15 NMSA 1978.

The 1987 amendment, effective June 19, 1987, in Subsection D, in Paragraph (4)
substituted "comply with all relevant requirements of Section 3-8-41 NMSA 1978" for
"cause the person to sign his name in the signature roster"; inserted Subsection E and
redesignated the subsequent subsections; in Subsection F, substituted "Subsection C"
for "Subsection A"; and made a minor language change in Subsection G.

The 1997 amendment deleted "triplicate or" preceding "certificate" in the section
heading; deleted "he presents a triplicate affidavit of registration which appears on its
face to be valid or" at the beginning of Paragraph C(4); deleted "or the triplicate affidavit
of voter registration” following "certificate" in Paragraph D(1); deleted "the triplicate
affidavit of voter registration or" following "machine on" and "completed" in Paragraphs
D(2) and D(3), respectively; deleted former Subsection G which read "To be valid, a
triplicate affidavit of registration dated after June 30, 1995 shall bear the signature
stamp of the county clerk"; and redesignated former Subsection H as Subsection G.
Laws 1997, ch. 266 contains no effective date provision, but, pursuant to N.M. Const.,
art. 1V, 8 23, is effective June 20, 1997, 90 days after adjournment of the legislature.
See Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of Legislature" table.

The 1999 amendment, effective June 18, 1999, deleted former Subsection B, which
read "No person shall vote whose name and affidavit of registration number appears on
the list of voters purged from the rolls unless that person has again completed an



affidavit of registration and his name also appears on the signature roster";
redesignated former Subsections C to G as Subsections B to F; in Subsection B,
inserted "and the district, if applicable" in Paragraph (1), deleted former Paragraph (2),
which read "his name is not on the purged list or his name has been incorrectly placed
on the purged list", redesignated former Paragraph (3) as Paragraph (2), added
Paragraph (3), and deleted "duplicate” preceding "affidavit of registration” and inserted
"from the voter rolls" in Paragraph (4); deleted "triplicate affidavits of registration or"
preceding "certificates" at the end of Subsection D; and deleted "of this state" following
"Criminal Code" in Subsection E.

The 2003 amendment, effective June 20, 2003, deleted former Paragraph B(3),
concerning early voting, and redesignated the remaining paragraphs accordingly.

3-8-40.1. Repealed.
History: Laws 1999, ch. 278, § 45; repealed by Laws 2009, ch. 278, § 40.
ANNOTATIONS

Repeals. — Laws 2009, ch. 278, § 40 repealed 3-8-40.1 NMSA 1978, as enacted by
Laws 1999, ch. 278, 8§ 45, relating to certificate voting, effective June 19, 2009. For
provisions of former section, see the 2008 NMSA 1978 on New Mexico One Source of
Law.

3-8-41. Conduct of election; voter's name, address, signature;
entries by precinct board.

A. When a person goes to the polls to vote, the person shall announce the person's
name and address in an audible tone of voice and locate the person's name and
number in the registered voter list posted for such purpose. An election clerk shall
locate the person's name and number in the signature roster. The person shall then sign
the person's name in the signature roster or, if the person is unable to write, the election
clerk shall sign the person's name in the signature roster, which shall be initialed by an
election judge in the signature roster. Thereupon, a challenge may be interposed as
provided in the Municipal Election Code [3-8-1 NMSA 1978].

B. If no challenge is interposed, an election clerk shall issue a voting machine
permit to the person, upon which shall be written the person's voter registration list
number. The person shall present the voting machine permit to the precinct board
member monitoring the machine or issuing ballots, and the person shall be allowed to
vote. The precinct board member shall enter the public counter number onto the voting
machine permit as shown on the voting machine after the person has voted. All voting
machine permits shall be retained in consecutive order and made part of the election
returns.



History: 1978 Comp., 8§ 3-8-41, enacted by Laws 1985, ch. 208, § 49; 2009, ch. 278, §
11.

ANNOTATIONS

The 2009 amendment, effective June 19, 2009, in Subsection A, after the “When a
person”, deleted “presents himself at” and added “goes to” and in Subsection B, in the
second sentence, after “precinct board member”, deleted “activating” and added
“‘monitoring” and after “the machine”, added “or issuing ballots”.

3-8-42. Repealed.
ANNOTATIONS

Repeals. — Laws 1993, ch. 22, § 7 repeals 3-8-42 NMSA 1978, as enacted by Laws
1985, ch. 208, § 50, relating to assistance to a voter, effective June 18, 1993. For
provisions of former section, see 1985 Replacement Pamphlet.

3-8-43. Conduct of election; challenges; required challenges;
entries; disposition.

A. A challenge may be interposed by a member of the precinct board or by a
challenger for the following reasons, which shall be stated in an audible tone by the
person making the challenge:

(1) the person offering to vote is not registered;

(2) the person offering to vote is listed among those persons in the precinct to
whom an absentee ballot was issued,;

(3) the person offering to vote is not a qualified elector;

(4)  the person offering to vote is not listed on the signature roster or voter
registration list;

(5) in the case of an absentee ballot, the official mailing envelope containing
an absentee ballot has been opened prior to delivery of absentee ballots to the absent
voter precinct board; or

(6) the person offering to vote is a qualified elector of the municipality but
does not reside in the district where the person is offering to vote.

B. When a person has offered to vote and a challenge is interposed and the
person's name appears in the signature roster or the person's name has been entered
in the signature roster pursuant to Subsection C of Section 3-8-40 NMSA 1978, the



election clerk shall write the word "challenged" above the person's signature in the
signature roster and:

(2) if the challenge is unanimously affirmed by the election judges:

(a) the election clerk shall write the word "affirmed" above the person's
signature next to the challenge notation in the signature roster;

(b) the person shall nevertheless be furnished a paper ballot, whether or not
voting machines are being used at the polling place, and the election clerk shall write
the number of the ballot so furnished next to the person's signature in the signature
roster;

(c) the person shall be allowed to mark and prepare the ballot. The person
shall return the paper ballot to an election judge who shall announce the person's name
in an audible tone and in the person's presence place the challenged ballot in an
envelope marked "rejected”, which shall be sealed and the person's name shall be
written on the envelope; and

(d) the envelope containing the rejected ballot shall then be deposited in the
ballot box and shall not be counted; or

(2) if the challenge is not unanimously affirmed by the election judges:

(a) the election clerks shall write the words "not affirmed" above the person's
signature next to the challenge notation in the signature roster; and

(b) the person shall be allowed to vote in the manner allowed by law as if the
challenge had not been interposed.

C. Arequired challenge shall be interposed by the precinct board when a person
attempts to offer to vote and demands to vote and the person’'s name does not appear
on the signature roster and cannot be entered pursuant to Subsection B of Section 3-8-
40 NMSA 1978. A required challenge shall be interposed by the precinct board as
follows:

(1) the election judge shall cause the election clerks to enter the person's
name and address under the heading "name and address" in the signature roster in the
first blank space immediately below the last name and address that appears in the
signature roster;

(2) the election clerk shall immediately write the words "required challenge"
above the space provided for the person's signature in the signature roster;

(3) the person shall sign the person’'s name in the signature roster;



(4) the person shall nevertheless be furnished a paper ballot, whether or not
voting machines are being used at the polling place, and the election clerk shall write
the number of the ballot so furnished next to the person's signature in the signature
roster; and

(5) the person shall be allowed to mark and prepare the ballot. The person
shall return the paper ballot to an election judge who shall announce the person's name
in an audible tone and in the person's presence place the required challenge ballot in an
envelope marked "rejected--required challenge" that shall be sealed. The person's
name shall be written on the envelope and the envelope containing the rejected ballot
shall then be deposited in the ballot box and shall not be counted.

History: 1978 Comp., 8§ 3-8-43, enacted by Laws 1985, ch. 208, § 51; 1987, ch. 323, 8
20; 1997, ch. 266, § 12; 1999, ch. 278, § 11; 2003, ch. 244, § 7; 2009, ch. 278, § 12.

ANNOTATIONS

The 1987 amendment, effective June 19, 1987, in Subsection A, added Paragraph (6);
in Subsection B, in the opening clause, substituted "Subsection D of Section 3-8-40" for
"Section 3-8-40D"; in Subsection C, substituted "Subsection D of Section 30-8-40" for
"Section 3-8-40D"; and made minor language and punctuation changes throughout the
section.

The 1997 amendment substituted "shall be stated" for "must be stated" near the
beginning of Subsection A and "3-8-40" for "30-8-40" in Subsection C. Laws 1997, ch.
266 contains no effective date provision, but, pursuant to N.M. Const., art. IV, § 23, is
effective June 20, 1997, 90 days after adjournment of the legislature. See Volume 14
NMSA 1978 for "Adjournment Dates of Sessions of Legislature” table.

The 1999 amendment, effective June 18, 1999, deleted "listed on the purge list or is"
following "offering to vote" and inserted "or is listed as an early voter" in Subsection
A(2), and updated the statutory reference in the introductory language to Subsection B.

The 2003 amendment, effective June 20, 2003, deleted "or is listed as an early voter"
at the end of Paragraph A(2).

The 2009 amendment, effective June 19, 2009, made grammatical changes.

3-8-44. Conduct of election; voting machines; instructions;
inspection of voting machine face after vote; entry into machine.

A. Before each person votes, a member of the precinct board shall, at the request of
the voter and so far as possible, instruct the person on how to operate the voting
machine, illustrate its operation on the model and call attention to the posted sample
ballot. If any person, before voting, asks for further information regarding the machine's



operation, an election judge shall give the person the necessary information prior to the
person's casting a vote.

B. The member of the precinct board attending the voting machine shall inspect the
face of the machine after each person has voted to see that the ballot labels are in their
proper places and have not been defaced.

C. After a person has announced the person's name and address, had voter
registration confirmed, signed the signature roster and has had no challenge affirmed
against casting a ballot, the person may vote. No more than one voter shall be
permitted at the voting machine at one time unless the voter is being assisted.

History: 1978 Comp., § 3-8-44, enacted by Laws 1985, ch. 208, § 52; 1995, ch. 200, 8
4; 2009, ch. 278, § 13.

ANNOTATIONS

The 1995 amendment, effective June 16, 1995, deleted the former second sentence of
Subsection C which read, "Unless an affidavit for assistance has been executed, no
more than one person shall be permitted in the voting booth at one time."

The 2009 amendment, effective June 19, 2009, in Subsection C, in the second
sentence, after “No”, deleted “person shall be permitted to occupy the voting booth
longer that three and one half minutes” and added the remainder of the sentence.

3-8-45. Conduct of election; closing polls; arrival of voter after the
polls close; election clerk certificate.

A. When the polls are closed, the precinct board shall proclaim that fact aloud at the
place of election. After the proclamation no person shall cast a vote. However, if at the
hour of closing there are other persons inside the polling place and in line to offer
themselves to vote, who are qualified to vote and have not been able to do so since
appearing, the polls shall be kept open a sufficient time to enable them to vote. When
the polls are proclaimed closed, an election judge shall determine the last person in the
polling place and in line who may offer themselves to vote, announce that person's
name in an audible tone, and no person arriving at the polling place thereafter may vote.

B. Immediately after the last vote is cast and the polls are closed, the precinct board
shall complete and sign a certificate which shall state: "We certifythe . . ... ... ..
election complete with the voting of voting machine number .. ... ... by voter number .
....... on the signature roster."

History: 1978 Comp., 8§ 3-8-45, enacted by Laws 1985, ch. 208, § 53.



3-8-46. Conduct of elections; closing polls; locking voting
machines; opening voting machines; verification of votes;
admittance of watchers and candidates; proclamation of results;
completion of locking; duration of locking and sealing.

A. When the last person has voted, the precinct board, in the presence of all
persons lawfully permitted to be present, shall immediately lock and, if required by the
county clerk, seal the voting machine against further voting. The precinct board shall
release the machine-printed returns from the machine. The precinct board shall then
sign a certificate stating that the machine was locked; giving the exact time; stating the
number of voters shown on the public counters, which shall be the total number of votes
cast on the machine in that precinct; stating the number on the seal; and stating the
number registered on the protective counter.

B. The precinct board shall verify that the counter settings registered on the
machine-printed returns are legible. The machine-printed returns shall show the number
of votes cast for each candidate and the number of votes cast for and against any other
guestion submitted, and the return shall be signed by each member of the precinct
board and the challengers and watchers, if there be such.

C. If the machine-printed returns are not legible, or if the precinct officials are unable
to obtain the returns from the voting machine, the precinct officials shall call the
municipal clerk, who shall immediately contact the county clerk, who shall dispatch a
voting machine technician to that polling place to help the precinct officials obtain the
returns from the voting machine.

D. A write-in vote shall be cast by writing in the name of a declared write-in
candidate on the ballot or, on voting machines, write-ins shall be written in the slot
provided for each designated office. A write-in vote shall be counted and canvassed
only if:

(1) the name written in is the name of a declared write-in candidate and
shows two initials and last name; first name, middle initial or name and last name; first
and last name; or the full name as it appears on the declaration of write-in candidacy of
the declared write-in candidate and misspellings of the above combinations that can be
reasonably determined by a majority of the members of the precinct board to identify the
declared write-in candidate;

(2)  the name is written in the proper slot on the voting machine or on the
proper line for write-in votes provided on an absentee ballot or paper ballot used in lieu
of voting machines;

3) the name written in is not a vote for a person who is on the ballot for that
office; and



(4)  the name written in is not imprinted by rubber stamp or similar device or
by the use of preprinted stickers or labels.

E. Only the members of the precinct board, candidates or their representatives,
representatives of the news media, certified challengers, watchers and observers and
the municipal clerk may be present while the votes are being counted and tallied. Only
members of the precinct board shall handle ballots, machine-printed returns and
signature rosters or take part in the counting and tallying.

F. The proclamation of the results of the votes cast shall be distinctly announced by
an election judge who shall read the name of each candidate and the total number of
votes cast for each candidate shown on the printed returns. An election judge shall also
read the total number of votes cast for and against each question submitted. During the
proclamation, ample opportunity shall be given to any person lawfully present to
compare the result so proclaimed with the printed returns. The precinct board may
make corrections then and there.

G. When the precinct board is satisfied that the election results have been correctly
tallied, an election judge shall complete a separate election return certificate in triplicate
on which is recorded the total number of votes cast in that polling place for each
candidate and for and against each question. The certificate shall be signed by all the
members of the precinct board. One copy shall be posted at the door of the polling
place, one copy mailed to the district court in the envelope provided and the original
returned to the municipal clerk in the envelope provided.

H. Before adjourning, the precinct board shall complete the locking procedures on
the voting machine.

I.  On the voting machine, the machine return sheet is the official vote tally for that
machine and the separate election return certificate is the official vote tally for that
precinct or consolidated precinct.

J. Ifin the district court's opinion a contest is likely to develop, the court may order a
voting machine to remain locked and sealed for such time as it deems necessary.

K. The county clerk shall break the seal for purposes of lawful investigation when
ordered to do so by a court of competent jurisdiction. When the investigation is
completed, the voting machine shall again be sealed and across the envelope
containing the keys shall be written the signature of the county clerk, unless other
provisions for the use of the voting machine are ordered by the court.

History: 1978 Comp., 8§ 3-8-46, enacted by Laws 1985, ch. 208, § 54; 1987, ch. 323, 8
21; 2001, ch. 197, § 5; 2009, ch. 278, § 14.

ANNOTATIONS



The 1987 amendment, effective June 19, 1987, in Subsection D, in the opening clause
inserted "of a declared write-in candidate"” following "shall be cast by writing in the
name" in the first sentence of the opening clause and in the second sentence inserted
"and canvassed only" following "shall be counted,” in Paragraph (1) inserted "is the
name of a declared write-in candidate and" following "the name written in", near the
beginning and in the middle substituted "the declaration of write-in candidacy of the
declared write-in candidate” for "voter registration list"; and inserted "declared"
preceding "write-in candidate" at the end; in Subsection E, substituted "challengers,
watchers and observers" for "challengers and watchers" near the middle of the first
sentence; in Subsection G, in the first sentence substituted "a separate election return
certificate in quadruplicate on which is recorded the total number of votes cast in that
polling place” for "an election return certificate on which is recorded the total number of
votes cast,” and added the present third sentence; in Subsection I, substituted "the
separate election return” for "the election”; and made minor language and punctuation
changes throughout the section.

The 2001 amendment, effective July 1, 2001, in Subsection C, inserted "or if the
precinct officials are unable to obtain the returns from the voting machine" and
substituted language beginning "who shall dispatch a voting machine technician” for "to
have the counter compartment opened and shall proceed to count and tally the results
from the counters of the machine".

The 2009 amendment, effective June 19, 2009, in Subsection A, in the first sentence,
after “immediately lock and”, added “if required by the county clerk”; and in the third
sentence, after “machine was locked”, deleted “and sealed”; in Paragraph (2) of
Subsection D, after “absentee ballot”, deleted “emergency paper ballot”; and in
Subsection G, in the first sentence, after “return certificate in”, deleted “quadruplicate”
and added “triplicate” and in the third sentence, after “in the envelope provided”, deleted
“one copy returned to the municipal clerk to be used as unofficial returns”.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Elections: validity of state or local
legislative ban on write-in votes, 69 A.L.R.4th 948.

3-8-47. Conduct of elections; disposition of signature roster;
machine-printed returns; ballot boxes; election return certificate;
affidavits; other election materials.

A. After all certificates have been executed, the precinct board shall place the voter
checklist and one copy of the machine-printed returns in the stamped, addressed
envelope provided for that purpose by the municipal clerk and immediately mail it to the
district court.

B. The following election returns and materials shall not be placed in the ballot box
and shall be returned by the precinct board to the municipal clerk in the envelope or
other container provided by the municipal clerk for such purpose:



(1) all ballot box keys;

(2) the signature roster;

(3)  one voter registration list;

(4) the election returns certificate, if separate from the signature roster;
(5)  one copy of the machine-printed returns;

(6) a machine cartridge or memory card for any voting machine, if required by
the county clerk;

(7)  voting machine permits; and
(8)  all unused election supplies.

C. All materials listed in Subsection B of this section, along with the locked ballot
box containing any paper ballots cast in the election, including spoiled and challenged
ballots, shall be returned by the precinct board to the municipal clerk within twenty-four
hours after the polls close.

D. After receipt of ballot boxes and election returns and materials but not later than
twenty-four hours after the polls close, the municipal clerk shall ascertain whether the
locked ballot box and all the election returns and materials enumerated in Subsection B
of this section have been returned to the municipal clerk as provided in Subsection C of
this section. If the locked ballot box or all such election returns and materials are not
timely returned by each precinct board, the municipal clerk shall immediately issue a
summons requiring the delinquent precinct board to appear and produce the missing
ballot box or election returns or materials within twenty-four hours. The summons shall
be served by a sheriff or state police officer without cost to the municipality, and the
members of the precinct board shall not be paid for their service on election day unless
the delay was unavoidable. If delivery pursuant to the summons is not timely made, the
vote in the precinct shall not be canvassed or made a part of the final election results
except upon order of the district court after finding that the delay in the delivery of
materials was due to forces beyond the control of the precinct board.

E. Once the ballot box is locked, it shall not be opened prior to canvassing by the
municipal clerk.

History: 1978 Comp., 8§ 3-8-47, enacted by Laws 1985, ch. 208, § 55; 1997, ch. 266, 8
13; 1999, ch. 278, § 12; 2009, ch. 278, § 15.

ANNOTATIONS



The 1997 amendment added Paragraph B(6) and redesignated former Paragraphs
B(6) and B(7) as B(7) and B(8). Laws 1997, ch. 266 contains no effective date
provision, but, pursuant to N.M. Const., art. IV, § 23, is effective June 20, 1997, 90 days
after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature" table.

The 1999 amendment, effective June 18, 1999, in Subsection B, inserted "or other
container" in the introductory language, added "marksense voting machine; and" at the
end of Paragraph (6), and deleted Paragraph (8), which read "all unused election
supplies”; and inserted "all unused election supplies” in Subsection C.

The 2009 amendment, effective June 19, 2009, in Subsection A, after “precinct board
shall place”, deleted “one copy of the signature roster” and added “the voter checklist”;
in Paragraph (4) of Subsection B, after “certificate”, added the remainder of the
sentence”; in Paragraph (6) of Subsection B, after “cartridge”, added “or memory card”;
after “for any”, deleted “electronic marksense” and after “voting machine”, added the
remainder of the sentence; added Paragraph (8) of Subsection B; and deleted all of the
former language of Subsection C, which provided for the return of ballots, electronic
returns and supplies to the precinct board and added new language.

3-8-48. Conduct of elections; paper ballots; one to a voter; receipt
or delivery; occupation of voting machines.

A. Only one paper ballot shall be given to each qualified elector entitled to vote. The
ballots shall be delivered to qualified electors entitled to vote in consecutive order,
beginning with the lowest numbered ballot.

B. No qualified elector entitled to vote shall receive a ballot from any person other
than from an election judge at the polling place where the person is authorized to vote.
No person other than an election judge shall deliver a ballot to any qualified elector
entitled to vote.

C. Unless otherwise provided by law, when voting machines are used as voting
booths to mark paper ballots, they shall not be occupied by more than one person at a
time. A person shall not remain in or occupy such voting machine longer than is
necessary to mark and prepare the paper ballot.

D. The ballot shall be completed and returned to the presiding judge who shall place
it in a locked ballot box to be counted when the machine is repaired or replaced or at
the time the polls close.

History: 1978 Comp., 8§ 3-8-48, enacted by Laws 1985, ch. 208, § 56; 1997, ch. 266, §
14; 2009, ch. 278, § 16.

ANNOTATIONS



The 1997 amendment added Subsection D. Laws 1997, ch. 266 contains no effective
date provision, but, pursuant to N.M. Const., art. 1V, § 23, is effective June 20, 1997, 90
days after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature” table.

The 2009 amendment, effective June 19, 2009, in Subsection A, after “Only one”,
deleted “emergency paper ballot or”; in Subsection C, after “voting booths to mark”,
deleted “emergency”; after “mark and prepare”, deleted “his emergency”; and after
“‘paper ballot”, deleted “which shall not exceed five minutes”; and in Subsection D, after
“The ballot shall be”, changed “used and completed in the manner prescribed in Section
1-12-25.1 NMSA 1978 and returned” to “completed and returned”; and deleted the last
sentence, which provided for counting and handling marksense ballots in emergency
situations.

3-8-49. Conduct of election; paper ballots; marking; use of pen or
other writing implement; identification marks.

A. In order to vote for a candidate, the person voting shall mark a cross (X) or a
check (V) in the box next to the name of that candidate or write in the name of the
person for whom the voter desires to vote in the space for write-in candidates and mark
a cross (X) or a check (V) in the box next to the line upon which the write-in vote is cast.
Such write-in vote shall be cast in accordance with the provisions of Subsection D of
Section 3-8-46 NMSA 1978. Notwithstanding the requirements of this subsection, if a
different mark, other than a cross or check, is required for proper counting of the ballot,
then the person voting shall make such mark on the ballot in the place so designated on
the ballot utilizing the required writing implement pursuant to the instructions of the
precinct board.

B. If a question is included on the paper ballot, the person voting shall mark the
paper ballot by marking a cross (X) or a check (V) in the box for or against the question
submitted or otherwise marking the ballot in accordance with Subsection A of this
section.

C. All crosses, checks or other proper marks on the ballot shall be made only with
pen or other writing implement and in the manner required for the proper counting of the
ballot. The cross used in marking ballots shall be two lines intersecting at any angle
within the circle or box. The check shall be a "V"-shaped mark with it being permissible
for either side of the "V" to be longer than the other side. Any mark discernible either as
a cross or a check, whether or not any of the lines extends outside the circle or box,
shall be counted as a valid marking of the ballot when crosses or checks are required.

D. A vote shall be counted if:
Q) the ballot is marked in accordance with the instructions for that ballot type;

(2) the preferred candidate's name or answer to a ballot question is circled;



(3) thereis a cross or check within the voting response area for the preferred
candidate or answer to the ballot question; or

(4) the presiding judge and election judges for the precinct unanimously agree
that the voter's intent is clearly discernable.

E. A person voting shall not place any mark on the ballot by which it may be
afterwards identified as one voted by that person.

History: 1978 Comp., 8§ 3-8-49, enacted by Laws 1985, ch. 208, § 57; 2009, ch. 278, 8
17.

ANNOTATIONS

The 2009 amendment, effective June 19, 2009, added Subsection D.

3-8-50. Conduct of election; paper ballots; procedure after marking;
delivery of two or more ballots; person authorized to receive
ballots; spoiled or defaced ballots.

A. After marking and preparing the paper ballot, the person voting:
(1) shall not show it to any person in such a way as to reveal its contents; and

(2)  shall deliver it to an election judge who shall then remove any visible
number on the ballot, hand the detached number to the person voting and deposit the
paper ballot in the ballot box in the presence of the person voting.

B. Only an election judge shall receive a ballot from a person voting. No person
shall examine or solicit a person to reveal or show the contents of the person's paper
ballot.

C. The election judge shall not deposit in the ballot box any paper ballot from which
the slip containing the number of the paper ballot has not been removed by the election
judge and handed to the person voting.

D. A person who accidentally spoils or erroneously prepares the ballot may return
the spoiled or erroneously prepared ballot to the election judge and receive a new
ballot.

E. The election judge in delivering the new ballot shall announce the name of the
person voting in an audible tone and the number of the new ballot.

F. Upon the announcement of the election judge, the election clerks shall cross out
the number of the spoiled or erroneously prepared ballot in the signature roster with a
single line and shall insert in lieu thereof the number of the new ballot.



G. The election judge shall mark the spoiled or erroneously prepared ballot with the
word "SPOILED" and shall place it in a separate envelope marked "SPOILED
BALLOTS", which shall be returned to the municipal clerk.

H. Any person who knowingly hands to the election judge two or more ballots folded
together is guilty of a fourth degree felony.

History: 1978 Comp., 8§ 3-8-50, enacted by Laws 1985, ch. 208, § 58; 2009, ch. 278, 8§
18.

ANNOTATIONS
Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.

The 2009 amendment, effective June 19, 2009, in Subsection A, deleted
“EMERGENCY PAPER BALLOTS” from the title of the section.

3-8-51. Conduct of election; paper ballots; unused ballots;
destruction of unused ballots; counting and tallying.

A. Immediately upon closing of the polls, the election judge shall prepare a
certificate of destruction, which shall state the number of the last ballot that was used for
voting, the numbers of the ballots that were destroyed and the fact that all unused
ballots were destroyed.

B. Immediately after preparation of the certificate of destruction and before any
ballot box is unlocked, the precinct board shall destroy all unused ballots in the
presence of the candidates, if present, the municipal clerk, if present, certified
challengers and watchers, if any, and representatives of the news media, if any.

C. On the day of the election, immediately upon the arrival of the hour when the
polls are required by law to be closed, the municipal clerk shall publicly, in the clerk's
office, proceed to destroy every unused ballot that remains in the clerk's control and
make and file an affidavit in writing as to the number of ballots so destroyed.

D. The precinct board shall count and tally the ballots and certify the results of the
election on the form provided on the cover of the signature roster by writing opposite the
name of each candidate in words and figures the total number of votes cast for the
candidate and shall set forth in the spaces provided therefor in words and figures the
total number of votes cast for or against each question submitted. Ballots not marked as
required by the Municipal Election Code [3-8-1 NMSA 1978] shall not be counted.

E. Only the members of the precinct board, candidates, municipal clerk,
representatives of the news media and certified challengers and watchers may be
present while the votes are being counted and tallied. Only members of the precinct
board shall handle ballots and signature rosters or take part in the counting and tallying.



F. The proclamation of the results of the votes cast shall be distinctly announced by
the election judge who shall read the name of each candidate and the total vote cast for
each candidate. The election judge shall also read the total vote cast for and against
each question submitted. The election judge shall thereupon complete an election
return certificate on which is recorded the total number of votes cast for each candidate
and for and against each question. The certificate shall be signed by all the members of
the precinct board.

History: 1978 Comp., 8§ 3-8-51, enacted by Laws 1985, ch. 208, § 59; 1999, ch. 278, §
13; 2009, ch. 278, § 19.

ANNOTATIONS

The 1999 amendment, effective June 18, 1999, inserted "if present, the" in Subsection
B.

The 2009 amendment, effective June 19, 2009, in Subsection A, deleted
“EMERGENCY PAPER BALLOTS” from the title of the section.

3-8-52. Conduct of election; paper ballots; signature rosters;
disposition.

A. After the counting and tallying of ballots is completed and after all certificates
have been executed, the precinct board shall place the voter checklist and one copy of
all certificates and tally sheets in the stamped, addressed envelope provided for that
purpose by the municipal clerk and immediately mail it to the district court.

B. The signature roster, all certificates, tally sheets and all ballot box keys shall be
returned to the municipal clerk. The signature roster, certificates, tally sheets and ballot
box key shall not be placed in the ballot box.

C. After paper ballots used in lieu of voting machines are counted and tallied, the
precinct board shall place the following in the ballot box:

(1) the bundles of counted paper ballots used in lieu of voting machines;
(2) the envelopes containing spoiled ballots; and
(3) the envelopes containing rejected ballots.

D. After the required items have been placed in the ballot box, the ballot box shall
be closed and locked.

E. The locked ballot box containing those materials required by law, the election
returns and all other election materials shall be delivered to the municipal clerk by the
precinct board within twenty-four hours after the polls are closed. If such delivery is not



timely made, then the vote in the precinct shall not be canvassed or made a part of the
final election results except upon order of the district court after finding that the delay in
the delivery of materials was due to forces beyond the control of the precinct board.

F. Once the ballot box is locked, it shall not be opened prior to canvassing.

History: 1978 Comp., § 3-8-52, enacted by Laws 1985, ch. 208, § 60; 1987, ch. 323, 8
22; 2009, ch. 278, § 20.

ANNOTATIONS

The 1987 amendment, effective June 19, 1987, in Subsections A and B, inserted "tally
sheets" following "certificates” the three places that term appears and made minor
changes in language throughout those subsections.

The 2009 amendment, effective June 19, 2009, in Subsection A, after “precinct board
shall place”, deleted “one copy of the signed roster” and added “the voter checklist”; in
Subsection B, after “The”, deleted “remaining copy of the”; in Subsection C, after “voting
machines” deleted “or emergency paper ballots”; and in Paragraph (1) of Subsection C,
after “voting machines” deleted “or emergency paper ballots”.

3-8-53. Post-election duties; canvass of returns; majority vote for
guestions.

A. After the polls are closed and after the return of the ballot box, election returns
and other materials by a precinct board and not later than noon on the third day after
the election, the municipal clerk shall call to his assistance to open the returns:

(1) a magistrate within the county, so long as the magistrate is not a
candidate for an office of the municipality;

(2)  the members of the governing body of the municipality who are not
candidates for municipal office; provided that if the members of the governing body who
are not candidates for municipal office constitute a quorum, a special meeting shall be
called; or

(3) adistrict court judge from the judicial district in which the municipality is
located.

B. The municipal clerk and the persons called to open the returns are the municipal
canvassing board, and the municipal clerk shall be the presiding officer of the municipal
canvassing board.

C. In the presence of the other members of the municipal canvassing board, the
municipal clerk shall publicly:



(2) canvass the returns in the manner set forth in the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978];

(2) prepare and execute a certificate of canvass certifying the results of the
election. Such certificate shall contain the total number of voters who voted at the
election, the total number of votes cast for each candidate, each declared write-in
candidate and for and against each question, which candidates were elected to office
and whether each question passed or failed;

(3)  sign the certificate of canvass with the municipal canvassing board signing
the certificate of canvass as witnesses; and

4) immediately file the certificate of canvass in the official minute book of the
municipality.

D. The matters to be performed pursuant to Subsection C of this section shall be
completed not later than 5:00 p.m. on the third day following the election, and such
matters shall be performed solely at the office of the municipal clerk.

E. All guestions submitted to the voters shall be decided by a majority of the voters
voting on the question except as otherwise provided by law.

History: 1953 Comp., § 14-8-14, enacted by Laws 1965, ch. 300; 1971, ch. 306, 8§ 14;
1978 Comp., § 3-8-16, recompiled as 1978 Comp., § 3-8-53 by Laws 1985, ch. 208, §
61; 1987, ch. 323, § 23; 1999, ch. 278, § 14; 2001, ch. 197, § 6.

ANNOTATIONS

The 1985 amendment recompiled former 3-8-16 NMSA 1978 as present 3-8-53 NMSA
1978, and rewrote the section to the extent that a detailed comparison is impracticable.

The 1987 amendment, effective June 19, 1987, in Subsection A, in the second
sentence, deleted "person or" preceding "persons"”; in Subsection B, in Paragraph (4)
corrected the spelling of "official” and in Paragraph (3) made a minor language change.

The 1999 amendment, effective June 18, 1999, inserted "declared" in the second
sentence of Subsection B(2).

The 2001 amendment, effective July 1, 2001, inserted paragraph designations A(1),
A(2) and subsection designation B, redesignated former Subsections B to D as
Subsections C to E; substituted the language beginning "who are not candidates" for "at
a special meeting" in Paragraph A(2); and added Paragraph A(3).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Failure to comply with statutory
provisions relating to the form or manner in which election returns from voting districts
or precincts are to be made, 106 A.L.R. 398.



Determination of canvassing boards or election officials as regards counting or
exclusion of ballots as subject of review by mandamus, 107 A.L.R. 618.

Power of election officers to withdraw or change their returns, 168 A.L.R. 855.
Injunction against canvassing of votes and declaring results of election, 1 A.L.R.2d 588.

Admissibility of parol evidence of election officials to impeach election returns, 46
A.L.R.2d 1385.

29 C.J.S. Elections 88 221 to 229, 242.

3-8-54. Post-election duties; canvass method.

The municipal clerk in the presence of the other members of the municipal
canvassing board shall canvass the election returns by carefully examining such returns
of each precinct to ascertain if they contain the properly executed certificates required
by the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978] and to
ascertain whether any discrepancy, omission or error appears on the face of the
election returns.

History: 1978 Comp., § 3-8-54, enacted by Laws 1985, ch. 208, § 62.

3-8-55. Post-election duties; canvass; defective returns; correction.
A. The municipal clerk shall immediately order the precinct board to appear and

make the necessary corrections or supply omissions or any missing election returns if it

appears:

(1) onthe face of the election returns that any certificate has not been
properly executed,

(2) thatthere is a discrepancy within the election returns;
(3) thatthere is a discrepancy between the number of votes set forth in the
certificate for all candidates and the number of electors voting as shown by the election

returns;

(4) that there is any omission, informality, ambiguity, error or uncertainty on
the face of the returns; or

(5) that there are missing election returns.
B. If any members of the precinct board fail to appear as required, the municipal

clerk shall immediately issue a summons commanding them to appear. The summons
shall be served by a sheriff or state police officer as in the manner of civil cases, and for



each service a sheriff or state police officer shall be allowed the same mileage as is
paid in civil cases.

C. After issuing the necessary notifications or summonses, the canvass of all
correct election returns shall proceed.

History: 1978 Comp., 8 3-8-55, enacted by Laws 1985, ch. 208, § 63; 1997, ch. 266, 8
15; 1999, ch. 278, § 15.

ANNOTATIONS

The 1997 amendment added the first sentence in Subsection B and inserted
"notifications or" in Subsection C. Laws 1997, ch. 266 does not contain an effective date
provision, but, pursuant to N.M. Const., art. IV, § 23, is effective June 20, 1997, 90 days
after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature” table.

The 1999 amendment, effective, June 18, 1999, substituted "order the precinct board"

for "issue a summons directed to the precinct board commanding it" in the introductory
language of Subsection A.

3-8-56. Post-election duties; canvass; when recheck is required.

A. If it appears that the defective returns cannot be corrected without a recheck of
the voting machine, the municipal clerk shall immediately cause written notice to be
hand-delivered to the district court.

B. The district court shall fix a time and place which shall be not more than one
week after receipt of notice from the municipal clerk for a recheck of the machines from
that precinct.

C. The municipal clerk shall immediately notify all candidates for municipal office, if
any, of the time and place of the recheck.

D. At the time and place set by the district court the recheck shall be conducted as
provided in the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].

E. After the recheck, the election returns shall be corrected in duplicate to conform
to the facts.

F. After being properly corrected, the election returns shall be retained by the
municipal clerk and the municipal clerk shall execute an amended certificate of canvass.

History: 1978 Comp., 8 3-8-56, enacted by Laws 1985, ch. 208, § 64.

ANNOTATIONS



Cross references. — For post-election duties of the municipal canvassing board, see
3-8-53 NMSA 1978.

3-8-57. Post-election duties; canvass; search for missing returns.

The municipal clerk may open the ballot box during canvass for the purpose of
obtaining ballots cast in the election to be counted and tallied, to search for missing
election returns and to remove all unused election supplies from the ballot box. The
ballot box shall be opened by the municipal clerk only in the presence of the canvassing
board.

History: 1978 Comp., 8§ 3-8-57, enacted by Laws 1985, ch. 208, § 65; 1999, ch. 278, 8§
16.

ANNOTATIONS

Cross references. — For post-election duties of the municipal canvassing board, see
3-8-53 NMSA 1978.

The 1999 amendment, effective June 18, 1999, rewrote the section, which formerly
read: "During canvass, if it is necessary to open a ballot box to ascertain if missing

election returns are enclosed therein, then the ballot box shall be opened by the
municipal clerk in the presence of the canvassing board."

3-8-58. Post-election duties; canvass; voting machine recheck.

A. Prior to completion of the official canvass of an election, the municipal clerk,
upon written request of any candidate in the election, if any, or upon receipt of a written
petition of five percent of the people who voted in the election, shall, in the presence of
the district judge, conduct a recheck and comparison of the results shown on the official
returns being canvassed with the results of each voting machine used in the election.

B. For the purpose of making the recheck and comparison, the municipal clerk may
request the county clerk to:

(1) unlock the voting machine;

(2) check the figures shown by the counter on the voting machine;
3) insert the cartridge or memory card into the voting machine; and
4) rerun the printed returns from the voting machine.

C. At the conclusion of the recheck and comparison, the voting machine shall again
be secured.



D. The necessary corrections, if any, shall be made on the returns and the results of
the election, as shown by the recheck and comparison, shall be declared.

History: 1978 Comp., § 3-8-58, enacted by Laws 1985, ch. 208, § 66; 2001, ch. 197, 8
7; 2009, ch. 278, § 21.

ANNOTATIONS

The 2001 amendment, effective July 1, 2001, in Subsection A, deleted "appearing on
the counter" following "results"; in Subsection B, deleted "unlock and raise the cover of
the counter compartment and check the figures shown by the counter dials on the
voting machine" following "request the county clerk to"; designated the former second
sentence in Subsection B as present Subsection C; added Paragraphs B(1) to B(4); and
redesignated former Subsection C as Subsection D.

The 2009 amendment, effective June 19, 2009, in Paragraph (1) of Subsection B, at
the beginning of the sentence, deleted “break the seal and”; in Paragraph (3) of
Subsection B, after “cartridge”, added “or memory card”; and in Subsection C, at the
end of the sentence, changed “locked” to “secured”.

3-8-59. Post-election duties; voting machine recheck cost.

A. Before any recheck and comparison of returns and voting machines is made
pursuant to the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978], the
candidate making the request or the petitioners shall deposit a sum of money or a
surety bond made in favor of the municipality to defray the cost of the recheck. The
deposit or the surety bond shall be in the amount of ten dollars ($10.00) for each
machine to be rechecked.

B. If the recheck alters the winner of the election, the deposit or surety bond shall be
returned and the cost of the recheck shall be paid to the county by the municipality. If
the recheck does not alter the winner of the election, the deposit or surety bond shall be
forfeited and the money from the deposit or bond shall be remitted to the county.

History: 1978 Comp., 8 3-8-59, enacted by Laws 1985, ch. 208, § 67.

3-8-60. Post-election duties; tie vote.

In the event of a tie vote between any candidates in the election for the same office,
the determination as to which of the candidates shall be declared to have been elected
shall be decided by drawing by impatrtial lot. The method of determining by lot shall be
mutually agreed upon by the candidates who are tied. The municipal clerk shall issue a
certificate of election to the candidate chosen by lot.

History: 1978 Comp., 8 3-8-60, enacted by Laws 1985, ch. 208, § 68.



3-8-61. Post-election duties; nature of documents; expense of
corrections; proceedings for contempt; responsibility for voting
machines.

A. Municipal election returns are public records, subject to inspection during
customary office hours by candidates and by members of the public, and may be copied
upon request of a candidate or member of the public at a reasonable charge.

B. The expense of any proceeding to complete or correct any election returns or
certificates shall be paid from the municipal general fund upon voucher signed by the
municipal clerk.

C. Failure of any person to obey any summons required to be issued by or issued
pursuant to the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978], is
contempt and is punishable as provided by law.

D. The municipal clerk shall have custody of all voting machines at all polling
places. Within three days after the election, the county clerk shall take physical custody
of and secure such machines for thirty days after certificates of election are issued to
candidates, or thirty days after canvass is completed, in an election with no candidates
for municipal office. The county clerk shall take the proper action to see that the voting
machines in custody remain unopened, untampered with, and undamaged during the
thirty day period.

History: 1978 Comp., 8 3-8-61, enacted by Laws 1985, ch. 208, § 69.
3-8-62. Contest of elections:; destruction of ballots.

A. The district court shall entertain contests for any municipal office or on any
guestion placed on the ballot and the procedure shall be as provided in the Municipal
Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].

B. The ballots only shall be destroyed:

(1) thirty days after the issuance of the certificate of election, or thirty days
after completion of canvassing for elections in which there are no candidates for
municipal office, for those precincts in which the municipal clerk has received no notice
of contest or judicial inquiry; or

(2) upon order of the district court having jurisdiction for those precincts where
a contest, recount or judicial inquiry is sought.

History: 1953 Comp., 8 14-8-16, enacted by Laws 1965, ch. 300; 1971, ch. 306, 8§ 15;
1978 Comp., § 3-8-18, recompiled as 1978 Comp., § 3-8-62 by Laws 1985, ch. 208, §
70.



ANNOTATIONS

The 1985 amendment recompiled former 3-8-18 NMSA 1978 as present 3-8-62 NMSA
1978, added "destruction of ballots" in the section heading, substituted "shall be as
provided in the Municipal Election Code" for "shall be the same as provided by the
Election Code for contests of the election of county officers, including the recount of
ballots" at the end of Subsection A, and inserted "or thirty days after completion of
canvassing for elections in which there are no candidates for municipal office" in
Subsection B(1).

Legislative intent. — The legislature, in conferring jurisdiction on the district courts,
intended to extend the right of contest to all municipal officers, irrespective of the act
under which they may be operative. Ostic v. Stephens, 55 N.M. 497, 236 P.2d 727
(1951).

Section inapplicable to municipal school boards. — This section does not apply to
contests for board of education of a municipal school district. Auge v. Owen, 39 N.M.
470, 49 P.2d 1134 (1935); State v. Rodriguez, 65 N.M. 80, 332 P.2d 1005 (1958).

Appeal permitted. — The power granted the court under this section is judicial and
exercise thereof bespeaks judgment from which an appeal may be taken. Hampton v.
Priddy, 49 N.M. 1, 154 P.2d 839 (1945).

Recount proceeding is not adversary proceeding. Romenesko v. Barber, 79 N.M.
83, 439 P.2d 919 (1968).

Appeal from order concerning recount. — On appeal from an order directing a
recount of ballots in a municipal election, there is no jurisdiction in the supreme court
because such an appeal is not from a final judgment nor from an interlocutory judgment,
order or decision which practically disposes of the merits of the action. Hampton v.
Priddy, 49 N.M. 1, 154 P.2d 839 (1945); Romenesko v. Barber, 79 N.M. 83, 439 P.2d
919 (1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Recount, determination of facts
regarding custody of ballots since original count as condition of, 71 A.L.R. 435.

29 C.J.S. Elections 88 245 to 322.

3-8-63. Contest of elections; who may contest; status of person
holding certificate; filing of complaint.

A. Any unsuccessful candidate for election to any municipal office may contest the
election of the candidate to whom a certificate of election has been issued. Twenty
percent of those people who voted at the municipal election may contest the election on
a question.



B. In case of a contest of an election, the person holding the certificate of election
shall take possession and discharge the duties of the office until the contest is decided.
If a contest of a question occurs, the question shall be considered passed or defeated
according to the official certificate of canvass of the election filed by the municipal clerk
in the official records of the municipality until the contest is decided.

C. Any action to contest an election shall be commenced by the filing of a verified
complaint of contest in the district court. Such complaint shall be filed no later than thirty
days from issuance of the certificate of election to the successful candidate or thirty
days after completion of canvassing for elections in which there are no candidates for
municipal office. A copy of the petition shall be served on the municipal clerk, and the
municipality shall be afforded an opportunity to intervene in the contest. The one
instituting the action shall be known as the contestant and the one against whom the
action is instituted shall be known as the contestee. The rules of civil procedure shall
apply to all actions commenced under the provisions of this section.

History: 1978 Comp., 8 3-8-63, enacted by Laws 1985, ch. 208, § 71; 1999, ch. 278, §
17.

ANNOTATIONS

Cross references. — For the Rules of Civil Procedure for the District Courts, see Rule
1-001 NMRA.

The 1999 amendment, effective June 18, 1999, added the third sentence in Subsection
C.

3-8-64. Contest of elections; judgment; effect; costs;
disqualification of trial judge; appeal.

A. Judgment shall be rendered in favor of the person legally qualified to take office
for whom a plurality of the legal votes shall be proven to have been cast in accordance
with 3-8-32 NMSA 1978, and shall be to the effect that the person is entitled to the office
in controversy with all the privileges, powers and emoluments belonging thereto and for
his costs. If the contestant prevails, then that person shall have judgment placing the
contestant in possession of the contested office and for the emoluments thereof from
the beginning of the term for which the contestant was elected and for costs.

B. When a contest involves a question, judgment shall be rendered to cause the
guestion to be passed or defeated based upon whether a majority of the legal votes
favored passage or defeat of the question. Successful contestants shall recover costs.

C. Any election contest shall be an action or proceeding within the meaning of
Section 38-3-9 NMSA 1978. Any affidavit of disqualification shall be filed on or before
the date when the answer is required to be filed to the notice of contest.



D. An appeal shall lie from any judgment or decree entered in the contest
proceeding within the time and in the manner provided by law for civil appeals from the
district court.

History: 1978 Comp., § 3-8-64, enacted by Laws 1985, ch. 208, § 72.
ANNOTATIONS

Rejection of all votes from precinct. — In a municipal election, votes from a precinct
can be rejected in their totality only if the contestant can show that violations of the
Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978] render it impossible
to determine which candidate received a plurality of lawful votes in the precinct. Darr v.
Village of Tularosa, 1998-NMCA-104, 125 N.M. 394, 962 P.2d 640, cert. denied, 125
N.M. 654, 964 P.2d 818 (1998).

If it is possible to determine the lawful plurality winner of a precinct, then this section
must be obeyed and 3-8-67 NMSA 1978 must be disregarded. Darr v. Village of
Tularosa, 1998-NMCA-104, 125 N.M. 394, 962 P.2d 640, cert. denied, 125 N.M. 654,
964 P.2d 818 (1998).

3-8-65. Contest of elections; preservation of ballots; ballots
defined; application for order; deposit.

A. Either the contestant or contestee, within the time provided by the Municipal
Election Code for the preservation of ballots, shall give notice by certified mail to the
municipal clerk that a contest is pending in a designated court, and it is the duty of the
municipal clerk to preserve the ballots of all precincts named in the notice of contest and
to notify the county clerk to impound the ballot sheets and voting machines used in all of
the precincts named in the notice of contest until the contest has been finally
determined.

B. "Ballots", as used in Subsection A of this section, includes signature rosters,
registered voter lists, machine-printed returns, voting machine permits, paper ballots,
absentee ballots, absentee ballot outer envelopes, statements of canvass, absentee
ballot applications, absentee ballot registers and absentee voter lists.

C. Any contestant or contestee may petition the district court for an order
impounding ballots in one or more precincts or consolidated precincts. The petition shall
state what specific items of ballots are requested to be impounded. Upon receipt of the
petition, along with a cash deposit of twenty-five dollars ($25.00) per precinct or
consolidated precinct, the court may issue an order of impoundment.

History: 1978 Comp., 8§ 3-8-65, enacted by Laws 1985, ch. 208, § 73; 1995, ch. 200, §
5; 1999, ch. 278, § 18; 2003, ch. 244, § 8; 2009, ch. 278, § 22.

ANNOTATIONS



The 1995 amendment, effective June 16, 1995, deleted "thereupon” preceding "it is the
duty” in Subsection A, and in Subsection B, deleted "affidavits for assistance” following
"voting machine permits” and inserted "absentee ballot outer envelopes".

The 1999 amendment, effective June 18, 1999, substituted "shall give notice" for "may
give notice" and "ballot faces" for "ballot labels" in Subsection A, and substituted "paper
ballots, early voting ballots, early voting applications, early voting lists, marksense
ballots" for "registration affidavits, paper ballots" in Subsection B.

The 2003 amendment, effective June 20, 2003, deleted "early voting ballots, early
voting applications, early voting lists" following "paper ballots" in Subsection B.

The 2009 amendment, effective June 19, 2009, in Subsection A, after “impound the
ballot” deleted “faces” and added “sheets”; and in Subsection B, after “paper ballots”,
deleted “marksense ballots”.

3-8-66. Contest of elections; order of impoundment; subsequent
orders; access; termination of order; disposition of deposit.

A. The court order of impoundment shall specify the items of ballots to be
impounded and may direct the state police to:

(1) take immediate physical custody of any items ordered impounded and not
in use in the precinct in the conduct of the election;

(2)  take legal custody of items ordered impounded and being used in the
conduct of the election by assigning an officer to be physically present in the polling
place until the polling place is closed and the results have been tallied and certified as
required by the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978];

(3) take physical custody of items ordered impounded and being used in the
conduct of the election as soon as the polling place is closed and the results in the
precinct have been tallied and certified as required by the Municipal Election Code; and

(4) deliver all items ordered impounded and taken into physical custody to the
district court clerk of the court entering the order for safekeeping subject to further
orders of the court.

B. The party petitioning the court for the original order of impoundment may by
motion to the court request an order allowing the party or his attorney access to and
inspection of any items impounded. The court shall enter its order allowing access and
inspection under conditions set by the court that will assure adequate safeguarding of
the impounded items. The order shall, if requested by the petitioner, allow for the
copying or reproduction of any items by and at the expense of the petitioner.



C. Ten days from the date of the original order of impoundment or, if an order
granting access and inspection has been entered, ten days after that order, the order of
impoundment shall automatically terminate unless the court extends the time for good
cause shown. The court shall in all cases order the impoundment of ballots terminated
no later than thirty days after the entry of the original order of impoundment.

D. Upon the termination of an impoundment of ballots the items impounded shall be
delivered by the district court clerk to the person that would have been entitled to the
possession of the items under the Municipal Election Code if there had been no
impoundment.

E. If the petitioner shall successfully prosecute an election contest or recount
proceeding that results in a change in the petitioner's favor the court shall refund to the
petitioner the deposit required under Section 3-8-65 NMSA 1978 less any amount
expended for guarding and preserving the impounded ballots. In all other cases there
shall be no refund. Any amounts not refunded shall be transmitted to the municipal
treasurer for credit to the municipal general fund.

History: 1978 Comp., 8 3-8-66, enacted by Laws 1985, ch. 208, § 74.

3-8-67. Contest of election; burden of proof.

A. If a contestant makes a prima facie showing that the precinct board or municipal
clerk failed to substantially comply with those provisions of the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978] which protect the secrecy and sanctity of the
ballot and prescribe the duties of the precinct board or municipal clerk, then the burden
shall be on the contestee to prove that no fraud, intimidation, coercion or undue
influence was exerted by such precinct board members or the municipal clerk, and that
the secrecy and purity of the ballot was safeguarded and no intentional evasion of the
substantial requirements of the law was made.

B. If the contestee fails to make such a showing, the votes of that entire polling
place shall be rejected; provided, that no such rejection shall be made where it appears
to the court that the members of the precinct board or municipal clerk ignored the
requirements of the Municipal Election Code with the probable intent of procuring the
rejection of the entire vote in the precinct.

History: 1978 Comp., 8 3-8-67, enacted by Laws 1985, ch. 208, § 75.
ANNOTATIONS

Rejection of all votes from precinct. — In a municipal election, votes from a precinct

can be rejected in their totality only if the contestant can show that violations of the

Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978] render it impossible
to determine which candidate received a plurality of lawful votes in the precinct. Darr v.



Village of Tularosa, 1998-NMCA-104, 125 N.M. 394, 962 P.2d 640, cert. denied, 125
N.M. 654, 964 P.2d 818 (1998).

If it is possible to determine the lawful plurality winner of a precinct, then 3-8-64 NMSA
1978 must be obeyed and this section must be disregarded. Darr v. Village of Tularosa,
1998-NMCA-104, 125 N.M. 394, 962 P.2d 640, cert. denied, 125 N.M. 654, 964 P.2d
818 (1998).

3-8-68. Recount; recheck; application; costs.

A. Whenever any candidate for any office for which the municipal clerk issues a
certificate of election believes that any error or fraud has been committed by any
precinct board in counting or tallying the ballots or absentee ballots, in the verification of
the votes cast on the voting machines or in the certifying of the results of any election
whereby the results of the election in the precinct have not been correctly determined,
declared or certified, the candidate, within six days after completion of the canvass by
the municipal canvassing board, may have a recount of the ballots or absentee ballots,
or a recheck of the voting machine and the voting machine cartridge or memory card
that contains the number of total votes that were cast in the precinct.

B. In the case of any office for which the municipal clerk issues a certificate of
election, application for recount or recheck shall be filed with the municipal clerk.

C. Any applicant for a recount shall deposit with the municipal clerk fifty dollars
($50.00) in cash or a sufficient surety bond in an amount equal to fifty dollars ($50.00)
for each precinct or consolidated precinct for which a recount is demanded. Any
applicant for a recheck shall deposit with the municipal clerk ten dollars ($10.00) in cash
or a sufficient surety bond in an amount equal to ten dollars ($10.00) for each voting
machine to be rechecked.

D. The deposit or surety bond shall be security for the payment of the costs and
expenses of the recount or recheck in case the results of the recount or recheck are not
sufficient to change the results of the election.

E. If it appears that error or fraud sufficient to change the winner of the election has
been committed, the costs and expenses of the recount or recheck shall be paid by the
municipality upon warrant of the municipal clerk from the general fund of the
municipality.

F. If no error or fraud appears to be sufficient to change the winner, the costs and
expenses for the recount or recheck shall be paid by the applicant. Costs shall consist
of any docket fees, mileage of a sheriff or state police officer in serving summons and
fees and mileage of precinct board members, at the same rates allowed witnesses in
civil actions. If fraud has been committed by a precinct board, it shall not be entitled to
such mileage or fees.



History: 1978 Comp., 8§ 3-8-68, enacted by Laws 1985, ch. 208, § 76; 1999, ch. 278, §
19; 2001, ch. 197, § 8; 2009, ch. 278, § 23.

ANNOTATIONS

The 1999 amendment, effective June 18, 1999, inserted "early voting ballots" twice in
Subsection A.

The 2001 amendment, effective July 1, 2001, in Subsection A, substituted "voting
machine and the voting machine cartridge that contains the number of total votes" for
"votes shown on the voting machines".

The 2009 amendment, effective June 19, 2009, in Subsection A, after “counting or
tallying the”, deleted “paper ballots used in lieu of voting machines, emergency paper’;
after “may have a recount of the”, deleted “paper ballots used in lieu of voting machines,
emergency paper”; and after “voting machine cartridge”, added “or memory card”.

3-8-69. Recount; recheck; proceedings.

A. Immediately after filing of the application for recount or recheck, the municipal
clerk shall issue a summons directed to the precinct board of each precinct or
consolidated precinct specified in the application commanding it to appear at the office
of the municipal clerk on a day fixed in the summons, which date shall not be more than
ten days after the filing of the application for recount or recheck. A copy of the summons
shall be forwarded to the county clerk of the concerned county.

B. The municipal clerk shall deliver the summons to a sheriff or state police officer
who shall forthwith personally serve it upon each of the precinct board members. The
municipal clerk shall send notices by registered mail of the date, time and place fixed for
recount or recheck to the district judge and county clerk.

C. The precinct board, district judge or the district court judge's designee, county
clerk and the municipal clerk shall meet on the date, time and place fixed for the recount
or recheck, and the ballot boxes or voting machines of the precinct or consolidated
precinct involved in the recount or recheck shall be opened. The precinct boards shall
recount and retally the ballots or recheck the votes cast on the voting machine, as the
case may be, and recount and retally the absentee ballots for the office in question in
the presence of the municipal clerk, the county clerk, district judge or person designated
to act for the judge and any other person who may desire to be present.

D. During the recount or recheck, the precinct board of a precinct or consolidated
precinct where paper ballots used in lieu of voting machines or absentee ballots were
used shall recount and retally only the ballots that the election judge accepted and
placed in the ballot box at the time they were cast or received, as the case may be.



E. After completion of the recount or recheck, the precinct board shall replace the
ballots or absentee ballots in the ballot box and lock it, or the voting machines shall be
locked and resealed, and the precinct board shall certify to the municipal clerk the
results of the recount or recheck. The district judge or the person designated to act for
the judge, the county clerk and the municipal clerk shall also certify that the recount or
recheck was made in their presence.

History: 1978 Comp., § 3-8-69, enacted by Laws 1985, ch. 208, § 77; 1999, ch. 278, 8
20; 2003, ch. 244, § 9; 2009, ch. 278, § 24.

ANNOTATIONS

The 1999 amendment, effective June 18, 1999, inserted "early voting ballots"
throughout the section.

The 2003 amendment, effective June 20, 2003, deleted "early voting ballots" following
"retally” in Subsection C; and deleted "early voting ballots" preceding "or absentee
ballots" in Subsections D and E.

The 2009 amendment, effective June 19, 2009, in Subsection C, in the second
sentence, after “recount and retally the”, deleted “paper ballots used in lieu of voting
machines or emergency paper”; in Subsection D, after “consolidated precinct where”,
deleted “emergency paper ballots”; and in Subsection E, in the first sentence, after
“shall replace the”, changed “emergency paper ballots, paper ballots used in lieu of
voting machines or absentee” to “ballots or absentee”.

3-8-70. Recount; recheck:; recanvass.

A. Immediately upon receipt of the certificate of recount or recheck from all the
precinct boards making a recount or recheck, the municipal canvassing board shall
meet and recanvass the returns for the office in question.

B. In making the recanvass, the municipal canvassing board shall be bound by the
certificates of recount or recheck from the precinct boards instead of the original returns
from those precinct boards.

C. After the recanvass, if it appears that fraud or error has been committed sufficient
to change the winner of the election, then the municipal clerk shall revoke the certificate
of election already issued to any person for that office and shall issue a certificate of
election in favor of the person receiving a plurality of the votes cast at the election as
shown by the recount or recheck, and such certificate shall supersede all others and
entitle the holder to all of the rights and privileges of the office. The person shall take
office after complying with Section 3-8-33 NMSA 1978 with the time to take office
running from the date that the new certificate is issued.

History: 1978 Comp., 8§ 3-8-70, enacted by Laws 1985, ch. 208, § 78.



ANNOTATIONS

Cross references. — For post-election duties of the municipal canvassing board, see
3-8-53 NMSA 1978.

3-8-71. Preservation of election information.
A. The municipal clerk shall retain for two years after each municipal election:

(1) the absentee ballot register, application for absentee ballots, absentee
voter lists and affidavits of destruction;

(2)  signature roster and registered voter list;

(3) the machine-printed returns;

(4)  oaths of office of the precinct board;

(5) declarations of candidacy and withdrawals;

(6)  copies of all election material required to be published or posted;
(7)  acopy of all sample ballots and ballot sheets;

(8) voting machine permits;

(9) certificates submitted by voters;

(10) copies of all affidavits and certificates prepared in connection with the
election;

(11) all results of recounts, rechecks, contests and recanvass; and
(12) all other significant election materials.
B. The district court shall retain for forty-five days after each municipal election all
election materials sent by the precinct board. Thereafter, the material may be destroyed

unless needed by the court in connection with a contest or other case or controversy.

C. The municipal clerk shall destroy election records two years after the election by
shredding, burning or otherwise destroying.

History: 1978 Comp., 8§ 3-8-71, enacted by Laws 1985, ch. 208, § 79; 1995, ch. 200, 8
6; 1997, ch. 266, § 16; 1999, ch. 278, § 21; 2003, ch. 244, § 10; 2009, ch. 278, § 25.

ANNOTATIONS



The 1995 amendment, effective June 16, 1995, in Subsection A, deleted former
Paragraph (10) relating to affidavits of assistance, and redesignated former Paragraphs
(11) to (16) as Paragraphs (10) to (15).

The 1997 amendment deleted "paper ballots" following "all" in Paragraph A(9). Laws
1997, ch. 266 contains no effective date provision, but, pursuant to N.M. Const., art. 1V,
8§ 23, is effective June 20, 1997, 90 days after adjournment of the legislature. See
Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of Legislature” table.

The 1999 amendment, effective June 18, 1999, in Subsection A, deleted "and ballots"
following "ballot register” in Paragraph (1), added Paragraphs (2) and (3), redesignating
former Paragraphs (2) to (5) as Paragraphs (4) to (7), deleted former Paragraph (6),
which read "election resolution”, and former Paragraph (7), which read "proof of all
publications”, substituted "ballot faces" for "ballot labels" in Paragraph (9), deleted
"affidavits of triplicate voter registration or" at the beginning of Paragraph (11), deleted
former Paragraph (13), which read "certificates of canvass and amended certificates of
canvass, if any", and redesignated former Paragraphs (14) and (15) as Paragraphs (13)
and (14).

The 2003 amendment, effective June 20, 2003, deleted Paragraphs A(2) and A(3),
concerning early voting, and redesignated the remaining paragraphs accordingly.

The 2009 amendment, effective June 19, 2009, in Paragraph (7) of Subsection A, after
the second occurrence of “ballot”, deleted “faces” and added “sheets”.

3-8-72. Penalties; applicability.

The penalties imposed by Sections 3-8-73 NMSA 1978 through 3-8-79 NMSA 1978
do not apply to offenses for which penalties are otherwise provided in the Municipal
Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].

History: 1978 Comp., 8 3-8-72, enacted by Laws 1985, ch. 208, § 80.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 467 et seq.

29 C.J.S. Elections 88 215 to 220, 323 et seq.

3-8-73. Unlawful opening of ballot box or voting machine; penalty.

A. Unlawful opening of a ballot box consists of opening any ballot box or inspecting
or removing the contents thereof without lawful authority, or conspiring with others to
have the same done.



B. A person who commits unlawful opening of a ballot box is guilty of a fourth
degree felony.

C. Unlawful opening of a voting machine consists of, without lawful authority,
opening, unlocking, inspecting, tampering, resetting or adjusting a voting machine which
has been certified by the municipal clerk, or conspiring with others to have the same
done.

D. A person who commits unlawful opening of a voting machine is guilty of a fourth
degree felony.

History: 1978 Comp., 8§ 3-8-73, enacted by Laws 1985, ch. 208, § 81.
ANNOTATIONS

Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.
3-8-74. Unlawful possession of keys; absentee ballot; penalty.

A. Unlawful possession of keys consists of the possession at any time by any
person of any key to a voting machine or ballot box or possession of an imitation or
duplicate thereof or making or causing to be made any imitation or duplicate thereof
unless authorized by the Municipal Election Code [3-8-1 NMSA 1978].

B. A person who commits unlawful possession of keys is guilty of a fourth degree
felony.

C. Unlawful possession of an absentee ballot consists of the possession by any
person at any time of absentee ballot materials when not authorized by the Municipal
Election Code to be in the possession of such materials or when such materials were
obtained in an unlawful manner. As used in this section, "absentee ballot materials"
means an absentee ballot, absentee ballot envelopes, the absentee ballot register or
absentee ballot return.

D. A person who commits unlawful possession of an absentee ballot is guilty of a
fourth degree felony.

History: 1978 Comp., 8§ 3-8-74, enacted by Laws 1985, ch. 208, § 82; 1999, ch. 278, 8§
22; 2003, ch. 244, § 11.

ANNOTATIONS
Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.

The 1999 amendment, effective June 18, 1999, inserted "early voting ballot" in the
section heading, and added Subsections E and F.



The 2003 amendment, effective June 20, 2003, deleted "Early Voting Ballot or"
preceding "Absentee Ballot" from the section heading; and deleted Subsections E and
F, concerning unlawful possession of an early voting ballot.

3-8-75. False voting; falsifying election documents; false swearing;
penalty.

A. False voting consists of:

(1) voting or offering to vote with the knowledge of not being a qualified
elector;

(2)  voting or offering to vote in the name of any other person;

3) knowingly voting or offering to vote in any precinct except that in which
one is registered;

(4)  voting or offering to vote more than once in the same election;

(5) inducing, abetting or procuring or attempting to induce, abet or procure a
person known not to be a qualified elector to vote; or

(6) inducing, abetting or procuring or attempting to induce, abet or procure a
person who has voted once in any election to vote or attempt to vote again at the same
election.

B. A person who commits false voting is guilty of a fourth degree felony.

C. Falsifying election documents consists of performing any of the following acts
willfully and with knowledge and intent to deceive or mislead any voter, precinct board,
municipal clerk or other election official:

(1)  printing, causing to be printed, distributing or displaying false or
misleading instructions pertaining to voting or the conduct of the election;

(2) printing, causing to be printed, distributing or displaying any official ballot,
absentee ballot, sample ballot, facsimile diagram, ballot sheet or pretended ballot that
includes the name of any person not entitled by law to be on the ballot or omits or
defaces the name of any person entitled by law to be on the ballot or otherwise contains
false or misleading information or headings;

3) defacing, altering, forging, making false entries in or changing any election
document, including election returns, a certificate of election registration record or
signature rosters, affidavits, certificates or any other election document except as
authorized in the Municipal Election Code [3-8-1 NMSA 1978];



(4)  withholding any certificate of election, registered voter list, signature
roster, election return or any other election document required by or prepared and
issued pursuant to the Municipal Election Code; or

5) preparing or submitting any false certificate of election, signature roster,
registered voter list, election return or any other election document.

D. A person who falsifies election documents is guilty of a fourth degree felony.

E. False swearing consists of knowingly taking or giving any oath required by the
Municipal Election Code with the knowledge that the thing or matter sworn to is not a
true and correct statement.

F. A person who falsely swears is guilty of a fourth degree felony.

History: 1978 Comp., § 3-8-75, enacted by Laws 1985, ch. 208, § 83; 1999, ch. 278, §
23; 2003, ch. 244, § 12; 2009, ch. 278, § 26.

ANNOTATIONS
Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.

The 1999 amendment, effective June 18, 1999, inserted "early voting ballot,
marksense ballot" and substituted "ballot face" for "ballot label” in Subsection C(2).

The 2003 amendment, effective June 20, 2003, in Paragraph C(2), deleted "early
voting ballot" preceding "marksense ballot"; and deleted "but not limited to" following
"including” in Paragraph C(3).

The 2009 amendment, effective June 19, 2009, in Paragraph (2) of Subsection C, after
“absentee ballot”, deleted “marksense ballot” and after “facsimile diagram, ballot”,
deleted “faces” and added “sheet”.

3-8-76. Offering a bribe; accepting a bribe; intimidation; penalty.

A. Offering a bribe consists of willfully offering, advancing, paying or causing to be
paid or promising, directly or indirectly, any money, other valuable consideration, office
or employment to any person for any of the following purposes connected with or
incidental to any election:

Q) to induce such person to vote or refrain from voting for or against any
candidate or question;

(2)  toinduce such person, if a precinct board member, municipal clerk or
other election official, to mark, alter, withhold or otherwise change or falsify any ballot or



vote that has been cast, any election return, any certificate of election or any other
election document; or

(3)  toinduce such person to use such payment or promise to bribe others for
the purposes specified in this section.

B. A person who offers a bribe is guilty of a fourth degree felony.

C. Accepting a bribe consists of knowingly accepting any payment or promise of
payment, directly or indirectly, of money, other valuable consideration, office or
employment for the unlawful purposes specified in Subsection A of this section.

D. A person who accepts a bribe is guilty of a fourth degree felony.

E. Intimidation consists of any person, including but not limited to any elected or
appointed municipal official or employee, inducing or attempting to induce fear by use of
or threatened use of force, violence, infliction of damage, harm or loss to any person or
property or any form of economic retaliation upon any person voting or intending to
vote, precinct board member, challenger, watcher or municipal clerk to impede or
prevent the free, fair and secret exercise of the elective franchise or the impartial and
legally correct administration of the election pursuant to the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978].

F. A person who commits intimidation is guilty of a fourth degree felony.

History: 1978 Comp., 8§ 3-8-76, enacted by Laws 1985, ch. 208, § 84; 1987, ch. 323, §
24.

ANNOTATIONS
Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.

The 1987 amendment, effective June 19, 1987, in Subsection E, inserted "any person,
including but not limited to any elected or appointed municipal official or employee”
following "Intimidation consists of" at the beginning.

3-8-77. Electioneering too close to polling place; obstructing
polling place; disturbing polling place; penalty.

A. Electioneering too close to the polling place consists of any form of campaigning
on election day within one hundred feet of the building in which the polling place is
located and includes but is not limited to the display of signs, bumper stickers or
distribution of campaign literature.

B. A person who commits electioneering too close to the polling place is guilty of a
petty misdemeanor.



C. Obstructing the polling place consists of:

(1)  approaching nearer than fifty feet from any polling place during the
conduct of the election with the intention of knowingly interfering with the legal conduct
of the election; or

(2)  willfully blocking an entrance to the polling place so as to prevent free
ingress and egress.

D. A person who obstructs the polling place is guilty of a petty misdemeanor.

E. Disturbing the polling place consists of doing one or more of the following acts in
the building in which the polling place is located or outside the building in which the
polling place is located on election day:

(1) any act which knowingly interferes with or impedes the legal conduct of
the election or the legal performance of any election official's duties or any act which
unintentionally causes such result if such act is continued after an election judge orders
a person to cease and desist such activity; or

(2)  any act which knowingly interferes with or impedes a person's right to cast
a vote in quiet, secret and orderly surroundings or any act which unintentionally causes
such result if such act is continued after an election judge orders a person to cease and
desist such activity.

F. A person who disturbs the polling place is guilty of a petty misdemeanor.

History: 1978 Comp., 8 3-8-77, enacted by Laws 1985, ch. 208, § 85; 1997, ch. 266, 8
17.

ANNOTATIONS
Cross references. — For sentencing for misdemeanors, see 31-19-1 NMSA 1978.

The 1997 amendment substituted "close to" for "near" in the section heading and
deleted "entrances being utilized for access into the" preceding "building" in Subsection
A. Laws 1997, ch. 266 contains no effective date provision, but, pursuant to N.M.
Const., art. IV, § 23, is effective June 20, 1997, 90 days after adjournment of the
legislature. See Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of
Legislature" table.

3-8-78. Coercion of employees; permitting prisoners to vote;
malfeasance by messengers; unlawful use or possession of liquor
or illegal drugs; penalty.



A. Coercion of employees consists of any officer or agent of any corporation,
company or association or any person having supervision over or employing persons
entitled to vote at any election directly or indirectly discharging or penalizing or
threatening to discharge or penalize such employee because of the employee's
opinions or beliefs or because of such employee's intention to vote or to refrain from
voting for any candidate or for or against any question.

B. A person who commits coercion of employees is guilty of a fourth degree felony.

C. Permitting prisoners to vote consists of any person who has custody of convicts
or prisoners taking such convicts or prisoners or permitting them to be taken to any
polling place for the purpose of voting in any election.

D. A person who permits prisoners to vote is guilty of a petty misdemeanor and shall
be punished by a fine of not less than one hundred dollars ($100) nor more than five
hundred dollars ($500), or by imprisonment for not less than thirty days nor more than
ninety days, or both.

E. Subsection C and Subsection D of this section do not prohibit permitting
prisoners who are legally qualified to vote to cast an absentee ballot pursuant to the
provisions of the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].

F. Malfeasance by messengers consists of the willful delay or failure of any official
messenger to convey or deliver election supplies to the precinct board or municipal
clerk, the willful delay or failure of any official messenger to convey or deliver the ballot
box, key, election returns or other election materials, documents or supplies to the
municipal clerk or precinct board or the willful delay or failure of any official messenger
to perform as required by any precinct board member or the municipal clerk who makes
a legal demand.

G. Any messenger committing such malfeasance is guilty of a petty misdemeanor.

H. Unlawful use or possession of alcoholic liquor or illegal drugs consists of the use
or possession of any alcoholic liquor or illegal drug by any member of the precinct
board, challengers, watchers or the municipal clerk prior to or while performing official
duties on election day. Unlawful use or possession also consists of the use, possession
or carrying of alcoholic liquor or illegal drugs within two hundred feet of the polling place
during any election.

I. A person who commits unlawful possession of alcoholic liquor or illegal drugs is
guilty of a petty misdemeanor.

History: 1978 Comp., 8 3-8-78, enacted by Laws 1985, ch. 208, § 86; 1997, ch. 266, §
18.

ANNOTATIONS



Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.
For sentencing for misdemeanors, see 31-19-1 NMSA 1978.

The 1997 amendment substituted "malfeasance” for "offenses" and inserted "use or" in
the section heading; inserted "petty" preceding "misdemeanor” and added the language
beginning "and shall be punished" at the end of Subsection D; and substituted "drugs"
for "drug"” in Subsections H and I. Laws 1997, ch. 266 contains no effective date
provision, but, pursuant to N.M. Const., art. IV, § 23, is effective June 20, 1997, 90 days
after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature” table.

3-8-79. Conspiracy; general penalty; violation by municipal clerk;
penalty.

A. Conspiracy to violate the Municipal Election Code [Chapter 3, Articles 8 and 9
NMSA 1978] consists of two or more persons knowingly combining, uniting or agreeing
to cause or attempt to cause the omission or commission of any duty or act that violates
the provisions of the Municipal Election Code.

B. A person who commits conspiracy to violate the Municipal Election Code is guilty
of a fourth degree felony.

C. If the Municipal Election Code does not impose a specific penalty for the violation
of a provision prohibiting a specific act, a person who knowingly commits such violation
is guilty of a misdemeanor.

D. Violation of the Municipal Election Code consists of the willful violation of the
Municipal Election Code or the willful failure or refusal to perform any act or duty
required by the Municipal Election Code.

E. A member of the municipal governing body, a municipal official or employee, or
municipal clerk, deputy or assistant who willfully violates the Municipal Election Code is
guilty of a fourth degree felony and, in addition, such violation is sufficient cause for
removal from office in a proceeding instituted for that purpose as provided by law.

History: 1978 Comp., 8§ 3-8-79, enacted by Laws 1985, ch. 208, § 87; 1999, ch. 278, §
24,

ANNOTATIONS
Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.

For sentencing for misdemeanors, see 31-19-1 NMSA 1978.



The 1999 amendment, effective June 18, 1999, deleted references to the municipal
clerk and deputy or assistant municipal clerk in Subsection D, and substituted "A
member of the municipal governing body, a municipal official or employee, or municipal
clerk, deputy or assistant who willfully violates" for "Any municipal clerk, deputy or
assistant who commits such willful violation of" in Subsection E.

3-8-80. Uniform procedure.

The provisions of Sections 3-8-38 through 3-8-79 NMSA 1978 concerning election
day matters, post election duties, election challenges and penalties shall apply to all
municipal elections, except as otherwise specified.

History: 1978 Comp., 8 3-8-80, enacted by Laws 1985, ch. 208, § 88; 1999, ch. 278, §
25.

ANNOTATIONS

The 1999 amendment, effective June 18, 1999, made stylistic changes.

3-8-81 to 3-8-95. Repealed.
ANNOTATIONS
Repeals. — Laws 2003, ch. 244, § 20, effective June 20, 2003, repeals Sections 3-8-81

to 3-8-95 NMSA 1978, relating to early voting. For provisions of former sections, see the
2002 version of the NMSA 1978 on the New Mexico One Source of Law DVD.

ARTICLE 9
Absentee Voting

3-9-1. Definitions.
As used in Chapter 3, Article 9 NMSA 1978:
A. "absent uniformed services voter" means:

(1) a member of a uniformed service on active duty who, by reason of such
active duty, is absent from the place of residence where the member is otherwise
gualified to vote;

(2) a member of the merchant marine who, by reason of service in the

merchant marine, is absent from the place of residence where the member is otherwise
qualified to vote; or



(3) a spouse or dependent of a member described in Paragraph (1) or (2) of
this subsection who, by reason of the active duty or service of the member, is absent
from the place of residence where the spouse or dependent is otherwise qualified to
vote;

B. "absentee voting" means the casting of a vote by a qualified elector for
any candidate or question prior to election day;

C. "early voter" means a voter who votes in person before election day, and
not by mail;

D. "election” means a regular or special municipal election;

E. "federal qualified elector" means:

(1) an absent uniformed services voter; or

(2) an absent uniformed services voter who, by reason of active duty or
service, is absent from the United States on the date of the election involved,;

F. "iImmediate family” means a person's spouse, children, parents, brothers
and sisters;
G. "member of the merchant marine" means an individual other than a

member of a uniformed service or an individual employed, enrolled or maintained on the
great lakes or the inland waterways who:

(1) is employed as an officer or crew member of a vessel documented under
the laws of the United States, a vessel owned by the United States or a vessel of a
foreign-flag registry under charter to or control of the United States; or

(2) is enrolled with the United States for employment or training for
employment or is maintained by the United States for emergency relief service as an
officer or crew member of a vessel described in Paragraph (1) of this subsection;

H. "overseas voter" means:

(1) an absent uniformed services voter who, by reason of active duty or
service, is absent from the United States on the date of the election involved;

(2) a person who resides outside the United States and is qualified to vote in
the last place in which the person was domiciled before leaving the United States; or

(3) a person who resides outside the United States and, but for such
residence, would be qualified to vote in the last place in which the person was domiciled
before leaving the United States;



l. "uniformed services" means the army, navy, air force, marine corps and
coast guard and the commissioned corps of the national oceanic and atmospheric
administration; and

J. "voter" means a qualified elector of the municipality.

History: 1953 Comp., 8§ 14-8A-2, enacted by Laws 1973, ch. 375, § 2; 1978 Comp., § 3-
9-2, recompiled as 1978 Comp., 8§ 3-9-1 by Laws 1985, ch. 208, § 89; 2003, ch. 244, §
13; 2009, ch. 278, § 27.

ANNOTATIONS

The 1985 amendment recompiled former 3-9-2 NMSA 1978 as present 3-9-1 NMSA
1978, substituted "article” for "act" in the introductory paragraph, deleted "registered"
preceding "qualified elector” in Subsection F, and inserted "or special” preceding
"municipal election" in Subsection G.

The 2003 amendment, effective June 20, 2003, inserted present Subsection A and
redesignated the remaining subsections accordingly.

The 2009 amendment, effective June 19, 2009, added Subsection A; in Subsection B,
at the end of the sentence, deleted “by mail on an absentee ballot, in person on an
absentee ballot or in person on a voting machine”; deleted former Subsection B, which
defined “federal qualified elector”; deleted former Subsection C, which defined “federal
voter”; deleted former Subsection D, which defined “covered under the provisions of the
Federal Voting Assistance Act of 1955”; deleted former Subsection E, which defined
“armed forces”; deleted former Subsection F, which defined “members of the merchant
marine”; added new Subsections C through I; and deleted former Subsection H, which
defined “election”.

Recompilations. — Former 3-9-1 NMSA 1978, relating to the right of absentee voting
in municipal elections, was recompiled as 3-9-3 NMSA 1978 by Laws 1985, ch. 208, §
91.

Federal Voting Assistance Act of 1955. — The Federal Voting Assistance Act of
1955, referred to in Subsections B, C and D, formerly appeared as 42 U.S.C. § 1973cc
et seq., but was repealed in 1986 by Pub. L. 99-410, Title II, § 203.

3-9-2. Certain applications constitute registration.

An application from a federal qualified elector or overseas voter shall, when received
by the municipal clerk, constitute a registration for purposes of that election.

History: 1953 Comp., § 14-8A-4, enacted by Laws 1973, ch. 375, § 4; 1978 Comp., § 3-
9-4, recompiled as 1978 Comp., 8§ 3-9-2 by Laws 1985, ch. 208, § 90; 2009, ch. 278, 8
28.



ANNOTATIONS

The 1985 amendment recompiled former 3-9-4 NMSA 1978 as present 3-9-2 NMSA
1978.

The 2009 amendment, effective June 19, 2009, after “qualified elector or”, deleted
“federal” and added “overseas”.

Recompilations. — Former 3-9-2 NMSA 1978, containing definitions pertaining to
absentee voting, was recompiled as 3-9-1 NMSA 1978 by Laws 1985, ch. 208, § 89.

3-9-3. Absentee voting; regular or special municipal elections; right
to vote.

A. Any voter or any overseas voter or federal qualified elector entitled to vote in the
municipal election may vote by absentee ballot for all candidates and on all questions
appearing on the ballot at such regular or special election at the voter's assigned polling
place, as if the voter were able to cast a ballot in person at such polling place.

B. The provisions of this section shall also apply to a regular or special municipal
election held in conjunction with any other political subdivision.

History: 1953 Comp., § 14-8A-1 enacted by Laws 1973, ch. 375, § 1; 1975, ch. 75, § 1;
1978 Comp., 8§ 3-9-1, recompiled as 1978 Comp., 8§ 3-9-3 by Laws 1985, ch. 208, § 91,
1993, ch. 22, § 4; 1999, ch. 278, § 26; 2009, ch. 278, § 29.

ANNOTATIONS

Cross references. — For constitutional provision authorizing absentee voting laws, see
N.M. Const., art. VII, § 1.

For absentee voting in general elections, see 1-6-1 NMSA 1978 et seq.
The 1985 amendment recompiled former 3-9-1 NMSA 1978 as present 3-9-3 NMSA
1978 and rewrote Subsection A, adding the paragraph designations and the provisions

of Paragraphs (4), (5), (6), and (7).

The 1993 amendment, effective June 18, 1993, in Subsection A, deleted former
Paragraphs (1) through (7) describing persons eligible to vote by absentee ballot.

The 1999 amendment, effective June 18, 1999, purported to amend this section but
made no change.

The 2009 amendment, effective June 19, 2009, in Subsection A, after “Any voter or
any” deleted “federal” and added “overseas”.



Recompilations. — Former 3-9-3 NMSA 1978, relating to applications for absentee
ballots, was recompiled as 3-9-4 NMSA 1978 by Laws 1985, ch. 208, § 92.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. Jur. 2d Elections § 389 et seq.
Validity of absentee voters' laws, 97 A.L.R.2d 218.
Construction and effect of absentee voters' laws, 97 A.L.R.2d 257.

29 C.J.S. Elections 88 210(1) to 210(7).

3-9-4. Absentee ballot application; rejection; acceptance; issuance
of absentee ballot.

A. Application by a federal qualified elector or overseas voter shall be made on the
federal postcard application form to the municipal clerk.

B. The municipal clerk shall prescribe the form of the absentee ballot application.

C. An application for an absentee ballot may be obtained from the municipal clerk.

D. Upon receipt of a properly completed and delivered application for an absentee
ballot, the municipal clerk shall contact the county clerk to determine if the applicant is a

qualified elector of the municipality.

E. The municipal clerk shall reject an absentee ballot application for any of the
following reasons:

(1) the application is not made on the form provided by the municipal clerk;
(2)  the application does not set forth the applicant's full name and address;
(3) the application does not set forth the applicant's date of birth;

(4)  the application is not signed by the applicant; or

(5) the applicant:

(a) has no valid affidavit of registration on file with the county clerk and is not
a federal qualified elector or overseas voter;

(b) has a valid affidavit of registration on file with the county clerk, but is not a
resident of the municipality; or

(c) is a federal qualified elector or overseas voter, but is not entitled to vote in
the municipal election; and



(d) cannot comply with Subparagraph (a), (b) or (c) of this paragraph pursuant
to Subsection B of Section 3-8-40 NMSA 1978.

F. If the municipal clerk rejects an absentee ballot application pursuant to
Subsection E of this section, the municipal clerk shall mark the application "rejected",
enter "rejected” in the absentee ballot register and file the application in a separate file.
The municipal clerk shall, within twenty-four hours of rejection of the application, notify
the applicant in writing of the reasons for rejection of the application. If the application is
incomplete, the municipal clerk shall immediately mail a new application for an absentee
ballot.

G. If the application for absentee ballot is accepted, the municipal clerk shall:
(2) mark the application "accepted";
(2)  enter the required information in the absentee ballot register; and
3) issue to the applicant an absentee ballot.

H. The municipal clerk shall deliver the absentee ballot to the applicant in the office
of the municipal clerk if the application for absentee ballot has been accepted and if the
application is submitted in person by the applicant or mail an absentee ballot to any
qualified elector, federal qualified elector or overseas voter whose application for an
absentee ballot was received by mail and has been accepted. The municipal clerk shall
notify the county clerk who shall write "absentee ballot” on the signature line of the
signature roster next to the name of the person who has been sent an absentee ballot.
Names of individuals that have been labeled "absentee ballot" shall appear on a
separate list called the "absentee voter list". This list shall be submitted to the municipal
clerk by the county clerk in the same manner as provided in Subsection B of Section 3-
8-7 NMSA 1978.

[. Itis the duty of the municipal clerk to verify the signature roster and absentee
voter list to ensure that all names of individuals who have been issued absentee ballots
have been labeled "absentee ballot" on the signature roster and their names listed on
the absentee voter list. If not, the municipal clerk shall write "absentee ballot" on the
signature line of the signature roster next to the name of the person who has been sent
an absentee ballot. The municipal clerk shall then enter the name and all required
information on the absentee voter list.

J. If the application for an absentee ballot is delivered in person to the municipal
clerk during regular hours and days of business and is accepted, the municipal clerk
shall issue the voter the absentee ballot and it shall be marked by the applicant in a
voting booth in the municipal clerk's office, sealed in the proper envelopes and
otherwise properly executed and returned to the municipal clerk or the clerk's authorized
representative before the applicant leaves the office of the municipal clerk.



K. The act of marking the absentee ballot in the office of the municipal clerk shall be
a convenience to the voter in the delivery of the absentee ballot and does not make the
office of the municipal clerk a polling place subject to the requirements of a polling place
in the Municipal Election Code [3-8-1 NMSA 1978] other than as provided in this
subsection. During the period of time between the date a person may first apply in
person for an absentee ballot and the final date for such application and marking of the
ballot in the office of the municipal clerk, it is unlawful to solicit votes or display or
otherwise make accessible any posters, signs or other forms of campaign literature
whatsoever in the clerk's office.

L. Absentee ballots shall be mailed to federal qualified electors and overseas voters
whose applications have been accepted not earlier than thirty-five days prior to the
election and not later than 5:00 p.m. on the Friday immediately prior to the date of the
election.

M. Absentee ballots shall be issued to voters whose applications have been
approved not earlier than thirty-five days prior to the election and not later than 5:00
p.m. on the Friday immediately prior to the date of the election.

N. No absentee ballot shall be delivered or mailed by the municipal clerk to any
person other than the applicant for such ballot.

History: 1953 Comp., 8§ 14-8A-3, enacted by Laws 1973, ch. 375, § 3; 1978 Comp., 8§ 3-
9-3, recompiled as 1978 Comp., 8 3-9-4 by Laws 1985, ch. 208, § 92; 1987, ch. 323, §
25; 1993, ch. 22, § 5; 1999, ch. 278, § 27; 2001, ch. 197, § 10; 2003, ch. 244, § 14,
2009, ch. 278, § 30.

ANNOTATIONS

The 1985 amendment recompiled former 3-9-3 NMSA 1978 as present 3-9-4 NMSA
1978, added "rejection; acceptance" in the section heading, deleted former Subsections
B and C, relating to the application for an absentee ballot, and added Subsections B
through N.

The 1987 amendment, effective June 19, 1987, in Subsection B, in the second
sentence inserted "desiring to cast his ballot by absentee ballot" following "Any person”
at the beginning and added the present third and fourth sentences; in Subsection D,
Paragraph (2)(a) substituted "Subsection A of Section 3-9-3" for "Section 3-9-3A" and in
Paragraph (3)(d) substituted "Subsection D of Section 3-8-40 NMSA 1978" for "Section
3-8-40D of the Municipal Election Code"; in Subsection E, in the second sentence
inserted "by telephone” preceding "or in person” and added the present third and fourth
sentences; in Subsection G, in the last sentence, substituted "Subsection B of Section
3-8-7" for "Section 3-8-7B"; in Subsections L and M, inserted "not earlier than thirty-five
days prior to the election and"; and made minor changes in language throughout the
section.



The 1993 amendment, effective June 18, 1993, rewrote Subsections A and D; added
"in the clerk's office" at the end of the final sentence of Subsection J; deleted former
Subsection K, pertaining to assistance in marking absentee ballots; redesignated former
Subsections L through N as current Subsections K through M; and made minor stylistic
changes.

The 1999 amendment, effective June 18, 1999, added "issuance of absentee ballot" to
the section heading; added Subsections C and D, redesignating former Subsections C
to M as Subsections E to N; in Subsection F, added Paragraphs (1) and (3),
redesignating former Paragraphs (1) to (3) as Paragraphs (2), (4), and (5), respectively;
rewrote Subsection G; in the first sentence of Subsection |, deleted "hand" preceding
"deliver” near the beginning, inserted the language beginning "the absentee ballot to the
applicant" and ending "in person by the applicant" and inserted "was received by mail
and" preceding "has been accepted"; and substituted "shall issue the voter" for "shall
deliver" and inserted "beginning on the twenty-seventh day before the election™ in
Subsection K.

The 2001 amendment, effective July 1, 2001, added Paragraph F(3) and redesignated
the remaining paragraphs accordingly.

The 2003 amendment, effective June 20, 2003, rewrote Subsection C; deleted former
Paragraph F(4), concerning early voting, and redesignated the remaining paragraphs
accordingly; rewrote Subsection K; substituted "Friday" for "Thursday" in Subsection M;
and substituted "the Friday" for "Thursday" in Subsection N.

The 2009 amendment, effective June 19, 2009, in Subsection C, deleted the second
sentence, which provided for the application for an absentee ballot and deleted the third
sentence, which defined “immediate family”; and deleted former Subsection D, which
required that list be kept of the names and addresses of voters requesting absentee
ballot applications; in Paragraph (3) of Subsection E, after “set forth the applicant’s”,
deleted “social security number or”; in Subparagraphs (a) and (c) of Paragraph (5) of
Subsection E, after “qualified elector or”, deleted “federal” and added “overseas’;
deleted former Subsection G, which provided for the rejection of an absentee ballot
application and appeal of the rejection by the applicant; added Subsection F; in
Subsection H, in the first sentence, after “qualified elector or”, deleted “federal” and
added “overseas”; in Subsection J, at the end of the former first sentence, deleted “or
allow the voter to cast a vote on the voting machine” and deleted the former second and
third sentences, which provided for the times for marking of absentee ballots by in
person; in Subsection L, before “mailed”, deleted “air”; and after “qualified electors and”,
deleted “federal” and added “overseas”; in Subsection M, after “ballot shall be” deleted
“‘mailed” and added “issued”, and in Subsection N, after “mailed” added “by the
municipal clerk”.

Recompilations. — Former 3-9-4 NMSA 1978, relating to the treatment of certain
absentee ballot applications as registration for an election, was recompiled as 3-9-2
NMSA 1978 by Laws 1985, ch. 208, § 90.



3-9-5. Absentee ballot register.

A. For each election, the municipal clerk shall keep an "absentee ballot register” in
which the clerk shall enter:

(2) in numerical sequence, the name and municipal address of each absentee
ballot applicant;

(2) the date and time of receipt of the application;
(3) whether the application was accepted or rejected;

(4) the date of delivery to the voter in person in the office of the municipal
clerk, or mailing of an absentee ballot to the applicant, the method of delivery and, if
mailed, the address to which the ballot was mailed;

(5) the applicant's precinct and district number, if applicable;

(6)  whether the applicant is a voter, an overseas voter or a federal qualified
elector,

(7)  affidavits of voters who did not receive absentee ballots; and

(8) the date and time the completed ballot was received from the applicant by
the municipal clerk.

B. The absentee ballot register is a public record open to public inspection in the
municipal clerk's office during regular office hours and shall be preserved for two years
after the date of the election. The municipal clerk shall have an updated absentee ballot
register available for public inspection Monday through Friday during regular office
hours.

History: 1953 Comp., 8§ 14-8A-6, enacted by Laws 1973, ch. 375, § 6; 1978 Comp., 8§ 3-
9-6, recompiled as 1978 Comp., 8 3-9-5 by Laws 1985, ch. 208, § 93; 1999, ch. 278, §
28; 2001, ch. 105, § 2; 2009, ch. 278, § 32.

ANNOTATIONS

The 1985 amendment recompiled former 3-9-6 NMSA 1978 as present 3-9-5 NMSA
1978, and, in Subsection A, added "in numerical sequence” at the beginning of
Paragraph (1), inserted "hand" and "the method of delivery, and if mailed, the address
to which the ballot was mailed” in the end of Paragraph (4), and substituted "affidavits of
voters who did not receive absentee ballots; and" for "whether the applicant
surrendered his absentee ballot and requested its cancellation so that he could vote in
person; and" in Paragraph (7).



The 1999 amendment, effective June 18, 1999, substituted "delivery to the voter in
person in the office of the municipal clerk” for "hand delivery" in Subsection A(4), added
"and district number, if applicable" at the end of Subsection A(5), and added Subsection
C.

The 2001 amendment, effective June 15, 2001, inserted the second sentence of
Subsection B, which discusses absentee ballot register availability to the public.

The 2009 amendment, effective June 19, 2009, in Paragraph (6) of Subsection A, after
“applicant is a voter” deleted “a federal” and added “an overseas” and deleted former
Subsection C, which provided for combining the absentee register with the early voting
register.

Repeals. — Laws 1985, ch. 208, § 125 repeals former 3-9-5 NMSA 1978, as enacted
by Laws 1973, ch. 375, § 5, relating to processing the absentee ballot and casting the
ballot in person. For provisions of former section, see 1978 original pamphlet. For
present comparable provisions, see 3-9-4 and 3-9-13 NMSA 1978.

3-9-6. Form of absentee ballot; form of absentee ballot envelopes.

A. The form of the absentee ballot shall be, as nearly as practicable, in the same
form as prescribed by the municipal clerk for other ballots. However, to reduce weight
and bulk for transport of absentee ballots, the size and weight of the paper for
envelopes, ballots and instructions shall be reduced as much as is practicable. The
ballots shall provide for sequential numbering.

B. Absentee ballots and envelopes shall be delivered by the printer to the municipal
clerk not later than thirty-five days prior to the date of the election to be held.

C. The municipal clerk shall prescribe the form of:
(1)  official inner envelopes for use in sealing the completed absentee ballot;

(2) official mailing envelopes for use in returning the official inner envelope to
the municipal clerk;

(3) absentee ballot instructions, describing proper methods for completion of
the ballot and returning it; and

(4) official transmittal envelopes for use by the municipal clerk in mailing
absentee ballot materials.

D. Official transmittal envelopes and official mailing envelopes for transmission of
absentee ballot materials to and from the municipal clerk and overseas voters and
federal qualified electors shall be printed in black in the form prescribed by postal
regulations and the federal Uniformed and Overseas Citizens Absentee Voting Act.



Official transmittal envelopes and official mailing envelopes for transmission of absentee
ballot materials to and from the municipal clerk shall be printed in green in substantially
similar form. All official inner envelopes shall be printed in green.

E. The reverse of each official mailing envelope shall contain a form to be signed by
the person completing the absentee ballot. The form shall identify the person and shall
contain the following statement: "I will not vote in this election other than by the
enclosed ballot. | will not receive or offer any compensation or reward for giving or
withholding any vote.".

History: 1953 Comp., § 14-8A-7, enacted by Laws 1973, ch. 375, § 7; 1978 Comp., § 3-
9-7, recompiled as 1978 Comp., 8§ 3-9-6 by Laws 1985, ch. 208, § 94; 1993, ch. 22, § 6;
1995, ch. 98, § 1; 1997, ch. 266, § 19; 1999, ch. 278, § 29; 2009, ch. 278, § 33.

ANNOTATIONS

The 1985 amendment recompiled former 3-9-7 NMSA 1978 as present 3-9-6 NMSA
1978, rewrote and designated the formerly undesignated paragraph as present
Subsection A, and added Subsections B, C, D, and E.

The 1993 amendment, effective June 18, 1993, substituted "thirty-five days" for
"twenty-nine days" in Subsection B.

The 1995 amendment, effective June 16, 1995, substituted "signed" for "executed
under oath" in the first sentence of Subsection E.

The 1997 amendment substituted "red" for "blue” in the first sentence of Subsection D.
Laws 1997, ch. 266 contains no effective date provision, but, pursuant to N.M. Const.,
art. IV, 8§ 23, is effective June 20, 1997, 90 days after adjournment of the legislature.
See Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of Legislature” table.

The 1999 amendment, effective June 18, 1999, substituted "printed in blue" for "printed
in red" in the first sentence of Subsection D.

The 2009 amendment, effective June 19, 2009, in Subsection A, in the first sentence,
after “municipal clerk for”, deleted “emergency paper” and added “other” and after
“ballots”, deleted “or paper ballots used in lieu of voting machines”; and in Subsection D,
in the first sentence, after “municipal clerk and” deleted “federal” and added “overseas”;
after “shall be printed in” deleted “blue” and added “black”; and at the end of the
sentence, deleted “Voting Assistance Act of 1955” and added “Uniformed and Overseas
Citizens Absentee Voting Act”.

Recompilations. — Former 3-9-6 NMSA 1978, relating to the absentee ballot register,
was recompiled as 3-9-5 NMSA 1978 by Laws 1985, ch. 208, § 93.



Federal Voting Assistance Act of 1955. — The Federal Voting Assistance Act of
1955, referred to in Subsection D, formerly appeared as 42 U.S.C. 8§ 1973cc et seq., but
was repealed in 1986 by P.L. 99-410, Title Il, § 203.

3-9-7. Manner of voting; use of an electronic voting device.

A. Any person voting an absentee ballot under the provisions of the Municipal
Election Code [3-8-1 NMSA 1978] shall secretly mark the ballot as instructed on the
ballot, place the marked ballot in the official inner envelope and securely seal the
envelope. The voter shall then place the official inner envelope inside the official mailing
envelope and securely seal the envelope. The voter shall then complete the form on the
reverse of the official mailing envelope.

B. Overseas voters and federal qualified electors shall either deliver their ballots in
person or mail the official mailing envelope to the municipal clerk of their municipality of
residence or deliver it to a person designated by federal authority to receive executed
ballots for transmission to the municipal clerk of the municipality of residence. A voter,
caregiver to that voter or member of that voter's immediate family may deliver that
voter's absentee ballot to the municipal clerk in person or by mail, provided that the
voter has subscribed the outer envelope of the absentee ballot.

C. When an electronic voting device is used by the voter to cast an absentee vote,
the municipal clerk shall ensure that each absentee voting machine is located within the
office of the municipal clerk. The area shall be secured by lock and key. Each day
during the time the absentee voting machine is used for absentee voting, the municipal
clerk shall, in the presence of one other employee of the municipality, unlock the office
where the voting machine is located. Each day, at the close of regular office hours, the
municipal clerk shall, in the presence of one other municipal employee, secure the office
where the voting machine is located. Each day immediately after unlocking or locking
the office where the voting machine is located, the municipal clerk and the employee
present shall sign or initial the absentee voting daily report. The municipal clerk shall
prescribe the form of the absentee voting daily report, which shall include the following
information:

(2) the voting machine serial number;

(2)  the beginning and ending public counter number for the day;

3) the beginning and ending protective counter number for the day;
(4) the closing seal number, if any;

(5) the total number of voters for the day; and

(6) aplace for the date and signature of the municipal clerk and the municipal
employee.



D. Voting shall be conducted substantially in the manner provided in the Municipal
Election Code. The absentee voting daily report shall be submitted to the absent voter
precinct on election day, along with any voting machines used.

History: 1953 Comp., § 14-8A-8, enacted by Laws 1973, ch. 375, § 8; 1978 Comp., 8§ 3-
9-8, recompiled as 1978 Comp., 8 3-9-7 by Laws 1985, ch. 208, § 95; 1995, ch. 98, § 2;
1995, ch. 200, § 7; 1997, ch. 266, § 20; 1999, ch. 278, § 30; 2003, ch. 244, § 15; 2009,
ch. 278, § 34.

ANNOTATIONS

The 1985 amendment recompiled former 3-9-8 NMSA 1978 as present 3-9-7 NMSA
1978 and then deleted the former provisions of the section which read, "The manner of
voting absentee ballots shall be prescribed by the municipal clerk but shall be
substantially the same as provided in Section 1-6-9 NMSA 1978", substituting the
provisions of present Subsections A and B.

1995 amendments. — ldentical amendments to this section were enacted by Laws
1995, ch. 98, § 2, effective June 16, 1995, approved April 5, 1995, and Laws 1995, ch.
200, § 7 effective June 16, 1995, and approved April 6, 1995 which deleted "and
subscribe and swear to it before a person authorized to administer oaths" at the end of
Subsection A. The section is set out as amended by Laws 1995, ch. 200, § 7. See 12-1-
8 NMSA 1978.

The 1997 amendment added Subsection C. Laws 1997, ch. 266 contains no effective
date provision, but, pursuant to N.M. Const., art. 1V, § 23, is effective June 20, 1997, 90
days after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature" table.

The 1999 amendment, effective June 18, 1999, inserted "their ballots in person” in the
first sentence and added the last sentence of Subsection B.

The 2003 amendment, effective June 20, 2003, inserted "Use of an Electronic Voting
Device" in the section heading and added Subsections D and E.

The 2009 amendment, effective June 19, 2009, in Subsection A, after “shall secretly
mark the ballot” deleted “in the manner provided in the Municipal Election Code for
marking emergency paper ballots, remove any visible number on the ballot” and added
“as instructed on the ballot”; in Subsection B, at the beginning of the first sentence,
deleted “Federal” and added “Overseas”; deleted the former second sentence, which
provided for the delivery or mailing of the official mailing envelope to the municipal clerk;
and in Subsection C, deleted the former language of the subsection, which provided for
voting on a marksense ballot and added new language.

Recompilations. — Former 3-9-7 NMSA 1978, relating to the form of absentee ballots,
was recompiled as 3-9-6 NMSA 1978 by Laws 1985, ch. 208, § 94.



3-9-8. Care of absentee ballots; destruction of unused ballots by
municipal clerk.

A. The municipal clerk shall mark on each completed official outer envelope the
date and time of receipt in the municipal clerk's office, record this information in the
absentee ballot register and safely and securely keep the official outer envelope
unopened until it is delivered on election day to the proper precinct board or until it is
canceled and destroyed in accordance with law. Once a ballot is officially accepted by
the municipal clerk and recorded in the absentee ballot register, it cannot be returned to
the voter for any reason.

B. The municipal clerk shall accept completed official outer envelopes received by
mail or delivered in person to the municipal clerk's office by the voter signing the official
outer envelope, by a member of the voter's immediate family or by the caregiver to the
voter until 7:00 p.m. on election day. Any completed outer envelope received after that
time and date shall be marked as to the time and date received, shall not be delivered
to the precinct board and shall be preserved until the time for election contests has
expired. In the absence of a court order, after the expiration of the time for election
contests, the municipal clerk shall destroy all late official mailing envelopes without
opening or permitting the contents to be examined, cast, counted or canvassed. Before
their destruction, the municipal clerk shall count the numbers of late ballots from voters,
overseas voters and federal qualified electors and record the number from each
category in the absentee ballot register.

C. After 5:00 p.m. and not later than 8:00 p.m. on the Friday immediately preceding
the date of the election, the municipal clerk shall record the numbers of the unused
absentee ballots and shall publicly destroy in the municipal clerk's office all unused
ballots. The municipal clerk shall execute a certificate of such destruction, which shall
include the numbers on the ballots destroyed, and the certificate shall be placed within
the absentee ballot register.

D. At 7:00 p.m. on the day of the election, the municipal clerk shall determine the
number of ballots that were mailed and have not been received and execute a
"certificate of unreceived absentee ballots". The certificate shall be placed in the
absentee ballot register and shall become an official part of the register. The municipal
clerk shall determine the form of the certificate of unreceived absentee ballots.

History: 1953 Comp., § 14-8A-9, enacted by Laws 1973, ch. 375, § 9; 1978 Comp., § 3-
9-9, recompiled as 1978 Comp., 8§ 3-9-8 by Laws 1985, ch. 208, § 96; 1999, ch. 278, 8
31; 2003, ch. 244, § 16; 2009, ch. 278, § 35.

ANNOTATIONS
The 1985 amendment recompiled former 3-9-9 NMSA 1978 as present 3-9-8 NMSA

1978, substituted "Care" for "Receipt” and inserted "destruction of unused ballots" in the
catchline, inserted "and securely” near the middle of the first sentence and added the



second sentence in Subsection A, substituted "7:00 p.m." for "the time for the closing of
the polls” near the end of the first sentence, inserted "shall not be delivered to the
precinct board" in the second sentence, and substituted "official mailing" for "official
outer" in the third sentence in Subsection B, substituted "Thursday" for "Friday" near the
beginning of Subsection C, and added Subsection D.

The 1999 amendment, effective June 18, 1999, substituted "absentee ballot register”
for "absent ballot register” in Subsection A, inserted "received by mail or delivered in
person to the municipal clerk's office by the voter signing the official outer envelope” in
the first sentence of Subsection B, and substituted "After 5:00 p.m. and not later than
8:00 p.m." for "At 5:00 p.m." in Subsection C.

The 2003 amendment, effective June 20, 2003, in Subsection B, inserted "or by
members of the voter's immediate family" near the end of the first sentence, and
inserted the present second sentence.

The 2009 amendment, effective June 19, 2009, in Subsection B, in the first sentence,
after “official outer envelope”, deleted “or by members” and added “by a member”, and
after “voter’s immediate family”, added “or by a caregiver to the voter”; deleted the
former second sentence, which defined “immediate family”; and in the last sentence,
after “ballots from voters”, deleted “federal” and added “overseas”; and in Subsection C,
after “8:00 p.m. on the”, deleted “Thursday” and added “Friday”.

Recompilations. — Former 3-9-8 NMSA 1978, relating to the manner of absentee
voting, was recompiled as 3-9-7 NMSA 1978 by Laws 1985, ch. 208, § 95.

3-9-9. Absent voter precinct.

For the purposes of absentee voting, the governing body shall create a special
absent voter precinct, cause an absent voter precinct board to be appointed consisting
of election judges and election clerks as provided in the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978] and shall designate a polling place for the
counting and tallying of absentee ballots in the election on election day. The municipal
clerk shall administer the oath to the election judges. A regular precinct board may be
designated to serve as the absent voter precinct board. Members of the absent voter
precinct board shall receive the same compensation as other precinct board members,
but in no case shall a precinct board member who also serves as a member of the
absent voter precinct board be entitled to extra compensation for serving on the absent
voter precinct board.

History: 1953 Comp., 8§ 14-8A-10, enacted by Laws 1973, ch. 375, § 10; 1978 Comp.,
8 3-9-10, recompiled as 1978 Comp., 8§ 3-9-9 by Laws 1985, ch. 208, § 97; 1995, ch.
200, § 8; 1999, ch. 278, § 32.

ANNOTATIONS



The 1985 amendment recompiled former 3-9-10 NMSA 1978 as present 3-9-9 NMSA
1978, substituted "governing body" for "municipal clerk", substituted "cause” for
"appoint”, and inserted "to be appointed consisting of election judges and election clerks
as provided in the Municipal Election Code" in the first sentence, added the second,
third, and fourth sentences, and deleted the former second and third sentences, relating
to absentee ballots received by the municipal clerk or at the absent voter precinct.

The 1995 amendment, effective June 16, 1995, substituted "shall designate a polling
place" for "designate the municipal clerk's office as the polling place".

The 1999 amendment, effective June 18, 1999, substituted "an absent voter precinct
board" for "a precinct board" and inserted "on election day" in the first sentence of the
section.

Recompilations. — Former 3-9-9 NMSA 1978, relating to the receipt of absentee
ballots by the municipal clerk, was recompiled as 3-9-8 NMSA 1978 by Laws 1985, ch.
208, § 96.

3-9-10. Delivery of absentee ballots to absent voter precinct.

After 7:00 a.m. on election day, the municipal clerk shall deliver to the absent voter
precinct board the absentee ballot register and the absent voter ballots received by the
clerk, any electronic voting machines used and all absentee voting daily reports. Prior to
7:00 p.m. on election day, the municipal clerk shall deliver any ballots received on
election day to the absent voter precinct board and the precinct board shall note the
receipt of ballots in the absentee ballot register and on the absentee voter list. On
delivery of the ballots, the municipal clerk or his designee shall remain in the presence
of the absent voter precinct board until the clerk has observed the opening of all official
mailing envelopes, the deposit of all ballots in the locked ballot box and the listing of the
names on all of the official mailing envelopes in the absentee voter list. All functions of
the absent voter precinct board shall be conducted in the place designated as the
absent voter precinct.

History: 1978 Comp., 8 3-9-10, enacted by Laws 1985, ch. 208, § 98; 1995, ch. 200, §
9; 1999, ch. 278, § 33; 2003, ch. 244, § 17.

ANNOTATIONS

The 1995 amendment, effective June 16, 1995, substituted "7:00 a.m." for "8:00 a.m."
in the first sentence, substituted "absentee ballot" for "absent ballot" in the second
sentence, substituted "the" for "said" near the beginning of the third sentence, and
substituted "place designated as the absent voter precinct” for "office of the municipal
clerk, which is the absent voter precinct".

The 1999 amendment, effective June 18, 1999, inserted "or his designee" in the third
sentence.



The 2003 amendment, effective June 20, 2003, inserted "any electronic voting
machines used and all absentee voting daily reports” to the end of the first sentence.

Recompilations. — Former 3-9-10 NMSA 1978, relating to an absent voter precinct,
was recompiled as 3-9-9 NMSA 1978 by Laws 1985, ch. 208, § 97.

3-9-11. Handling absentee ballots by absent voter precinct boards.

A. Before opening any official mailing envelope, an election judge shall determine
that the required signature has been executed on the reverse side of the official mailing
envelope.

B. If the signature is missing, an election judge shall write "rejected" on the front of
the official mailing envelope. The election clerks shall write the notation "rejected -
missing signature™ in the "notations” column on the absentee voter list. An election
judge shall place the official mailing envelope unopened in an envelope provided for
rejected ballots, seal the envelope, write the voter's name on the front of the envelope
and deposit it in the locked ballot box.

C. Declared challengers certified by the municipal clerk may examine the official
mailing envelope and may challenge the ballot of any absent voter for the following
reasons:

(1) the official mailing envelope has been opened prior to being received by
the absent voter precinct board; or

(2) the person offering to vote is not an overseas voter, federal qualified
elector or voter as provided in the Municipal Election Code [3-8-1 NMSA 1978].

Upon the challenge of an absentee ballot, an election judge shall generally follow the
same procedure as when ballots are challenged when a person offers to vote in person.
If a challenged ballot is not to be counted, it shall not be opened and shall be placed in
an envelope provided for challenged ballots.

D. If the official mailing envelopes have properly executed signatures and the voters
have not been challenged:

Q) an election judge shall open the official mailing envelopes and deposit the
ballots in their still sealed official inner envelopes in the locked ballot box; and

(2)  the election clerks shall mark the notation "AB" opposite the voter's name
in the "notations" column of the absentee voter list.

E. Prior to the closing of the polls, an election judge may remove the absentee
ballots from the official inner envelopes and either count and tally the results of
absentee balloting by hand or register the results of each absentee ballot on a voting



machine the same as if the absent voter had been present and voted in person. It shall
be unlawful for any person to disclose the results of such count and tally or such
registration on a voting machine of absentee ballots prior to the closing of the polls.

F. The municipal clerk shall, prior to the opening of the polls on election day, notify
the absent voter precinct board in writing whether absentee ballots are to be counted
and tallied or registered on a voting machine. The procedures shall be such as to
ensure the secrecy of the ballot.

G. Absent voter precinct polls shall be closed at 7:00 p.m. on the day of the election
by the absent voter precinct board.

History: 1978 Comp., § 3-9-11, enacted by Laws 1985, ch. 208, § 99; 1995, ch. 98, § 3;
1995, ch. 200, § 10; 2009, ch. 278, § 36.

ANNOTATIONS

1995 amendments. — Laws 1995, ch. 98, § 3, effective June 16, 1995, substituting
"signature has been placed" for "oath has been executed" in Subsection A; in
Subsection B, substituting "the voter's signature is" for "one or both signatures are" in
the first sentence and making a minor stylistic change; substituting "proper signatures"
for "properly executed oaths" in the introductory paragraph of Subsection D; and
substituting "be closed" for "close" in Subsection G, was approved April 5, 1995.
However, Laws 1995, ch. 200, § 10, effective June 16, 1995, substituting "signature" for
"oath" in Subsection A, substituting "the signature is" for "one or both signatures are" in
Subsection B, substituting "signatures” for "oaths" in Subsection D, substituting "ensure"
for "insure” in Subsection F, and substituting "shall be closed" for "shall close” in
Subsection G, but not giving effect to the changes made by the first 1995 amendment,
was approved April 6, 1995. The section is set out as amended by Laws 1995, ch. 200,
8 10. See 12-1-8 NMSA 1978.

The 2009 amendment, effective June 19, 2009, in Paragraph (1) of Subsection C, after
“being received by the” added “absent voter”; and in Paragraph (2) of Subsection C,
after “offering to vote is not”, deleted “federal” added “overseas”.

Compiler's notes. — Laws 2009, ch. 278, 8§ 40 repealed Laws 1995, ch. 98, 83,
effective June 19, 2009.

Recompilations. — Former 3-9-11 NMSA 1978, relating to a prohibition on in-person

balloting after issue of an absentee ballot, was recompiled as 3-9-13 NMSA 1978 by
Laws 1985, ch. 208, § 101.

3-9-12. Canvass; recount or recheck; disposition.

Where no voting machines are used to register absentee ballots, such ballots shall
be canvassed, recounted and disposed of in the manner provided by the Municipal



Election Code [3-8-1 NMSA 1978] for the canvassing, recounting and disposition of
paper ballots. Where voting machines are used to register absentee ballots, such
ballots shall be canvassed and rechecked in the manner provided by the Municipal
Election Code for the canvassing and recheck of ballots cast on a voting machine;
provided, in the event of a contest, voting machines used to register absentee ballots
shall not be rechecked, but the absentee ballots shall be recounted in the manner
provided by the Municipal Election Code.

History: 1978 Comp., 8§ 3-9-12, enacted by Laws 1985, ch. 208, § 100; 2009, ch. 278, §
37.

ANNOTATIONS

The 2009 amendment, effective June 19, 2009, in the first sentence, after “recounting
and disposition of”, deleted “emergency” and in the last sentence, after “Municipal
Election Code”, deleted “for the recounting of emergency paper ballots”.

Recompilations. — Former 3-9-12 NMSA 1978, relating to cancellation of an absentee
ballot at death, was recompiled as 3-9-14 NMSA 1978 by Laws 1985, ch. 208, § 102
and was repealed by Laws 1999, ch. 278, § 53, effective June 18, 1999.

3-9-13. Voting in person prohibited.

A. No person who has been issued an absentee ballot shall vote in person at that
person's regular precinct polling place on election day except as otherwise provided in
the Municipal Election Code [3-8-1 NMSA 1978].

B. At any time prior to 5:00 p.m. on the Friday immediately preceding the date of the
election, any person whose absentee ballot application has been accepted and who
was mailed an absentee ballot but who has not received the absentee ballot may
execute, in the office of the municipal clerk of the municipality where that person is
registered to vote, a sworn affidavit stating that the person did not receive or vote his
absentee ballot. Upon receipt of the sworn affidavit, the municipal clerk shall issue the
voter a replacement absentee ballot.

C. The municipal clerk shall prescribe the form of the affidavit and the manner in
which the municipal clerk shall void the first ballot mailed to the applicant.

History: 1953 Comp., 8§ 14-8A-11, enacted by Laws 1973, ch. 375, § 11; 1978 Comp.,
§ 3-9-11, recompiled as 1978 Comp., § 3-9-13 by Laws 1985, ch. 208, § 101; 1999, ch.
278, 8 34; 2003, ch. 244, § 18.

ANNOTATIONS

The 1985 amendment recompiled former 3-9-11 NMSA 1978 as present 3-9-13 NMSA
1978, designated the formerly undesignated paragraph as present Subsection A,



substituted "that person's polling place" for "his precinct poll" at the end of Subsection A,
and added Subsections B and C.

The 1999 amendment, effective June 18, 1999, substituted "by early ballot or in person
at that person's regular precinct polling place on election day" for "in person at that
person's polling place" in Subsection A.

The 2003 amendment, effective June 20, 2003, deleted "by early ballot or" following
"shall vote" and added "except as otherwise provided in the Municipal Election Code" in
Subsection A; and substituted "Friday" for "Thursday" in Subsection B.

Recompilations. — Former 3-9-13 NMSA 1978, relating to watchers and challengers
for absent voter precinct, was recompiled as 3-9-15 by Laws 1985, ch. 208, § 103.

3-9-13.1. Absentee ballot; conduct of election; when not timely
received; emergency procedure for voting and counting.

A. A voter who has submitted an application for an absentee ballot that was
accepted by the municipal clerk but who has not received the absentee ballot by mail as
of the date of the election may go to the assigned polling place and, after executing an
affidavit of nonreceipt of absentee ballot, shall be issued a ballot in lieu of an absentee
ballot by the presiding judge, and shall be allowed to mark the ballot.

B. The voter shall place the completed ballot issued in lieu of an absentee ballot in
an official inner envelope, substantially in the form prescribed pursuant to Section 3-9-6
NMSA 1978, which shall be sealed by the voter. The official inner envelope shall then
be placed by the voter, in the presence of the presiding judge, in an official outer
envelope substantially as prescribed for a transmittal envelope or mailing envelope
pursuant to Section 3-9-6 NMSA 1978. The presiding judge shall fill in the information
on the back of the envelope that identifies the voter by name and signature roster
number and contains the printed affidavit that the voter made application for an
absentee ballot, which the voter believes to have been accepted by the municipal clerk,
that the voter swears an absentee ballot had not been received as of the date of the
election and that the voter was issued a ballot in lieu of an absentee ballot, and that the
ballot was marked by the voter and submitted to the presiding judge.

C. The presiding judge shall place all ballots issued in lieu of absentee ballots in a
special envelope provided for that purpose by the municipal clerk, seal the envelope
and return it to the municipal clerk along with the machine tally sheets after the closing
of the polls. The sealed envelope shall not be placed in the locked ballot box.

D. The municipal clerk shall, upon receipt of the envelope containing ballots in lieu
of absentee ballots, and no later than forty-eight hours after the close of the polls for the
election, remove the transmittal envelopes and without removing or opening the inner
envelopes, determine:



(2) if the voter did in fact make application for an absentee ballot that was
accepted by the municipal clerk;

(2) if an absentee ballot was mailed by the municipal clerk to the voter; and

(3) whether an absentee ballot was received by the municipal clerk from the
voter by 7:00 p.m. on election day.

E. If the municipal clerk determines that the ballot in lieu of absentee ballot is valid,
that an absentee ballot was mailed to the voter and that no absentee ballot was
received from the voter by the municipal clerk, the municipal clerk shall remove the
inner envelope without opening it, retain the transmittal envelope with the other election
returns and place the inner envelope, unopened, in a secure and locked container to be
transmitted to the canvassing board to be tallied and included in the canvass of the
election returns for the municipality.

F. If the municipal clerk determines that the ballot in lieu of absentee ballot is not
valid because the application for absentee ballot was rejected and no ballot was mailed
to the voter, or that a ballot was received from the voter by the municipal clerk not later
than 7:00 p.m. on election day, the municipal clerk shall write "rejected invalid ballot" on
the front of the transmittal envelope and the transmittal envelope shall not be sent to the
canvassing board for counting and tallying. The municipal clerk shall retain the
unopened transmittal envelope in a safe and secure manner and shall notify the district
attorney in writing of the alleged violation of the Municipal Election Code [3-8-1 NMSA
1978]. A copy of the notification to the district attorney shall be sent by first class mail to
the voter and to the secretary of state.

G. The municipal clerk shall furnish and shall prescribe the form of the necessary
envelopes to be used in accordance with the purposes of this section, and shall take
steps to preserve the secrecy of any ballots cast pursuant to this section.

History: Laws 2003, ch. 244, § 19; 2009, ch. 278, § 38.
ANNOTATIONS

Effective dates. — Laws 2003, ch. 244 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, is effective June 20, 2003, 90 days after
adjournment of the legislature.

The 2009 amendment, effective June 19, 2009, in Subsection A, after “date of the
election may”, deleted “present himself at his” and added “go to the”; and after “shall be
issued”, deleted “an emergency paper”; in Subsection B, in the first sentence, after
“place the completed”, deleted “emergency paper”; in Subsection C, after “shall place
all”, deleted “emergency paper”; in Subsection D, after “envelope containing”, deleted
“‘emergency paper”; in Subsection E, after “determined that the”, deleted “emergency



paper’; and in Subsection F, in the first sentence, after “determines that the”, deleted
“‘emergency paper”.

3-9-14. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 278, § 53 repeals 3-9-14 NMSA 1978, enacted by Laws
1973, ch. 375, § 12, as amended by Laws 1985, ch. 208, § 102, relating to the
cancellation of absentee ballots at death, effective June 18, 1999. For provisions of
former section, see 1995 Replacement Pamphlet.

3-9-15. Watchers, challengers, and observers for absent voter
precinct.

Watchers, challengers and observers may be appointed to serve on election day for
the absent voter precinct in the manner specified for the appointment of watchers,
challengers and observers for other precincts used in municipal elections.

History: 1953 Comp., 8 14-8A-13, enacted by Laws 1973, ch. 375, § 13; 1978 Comp.,
§ 3-9-13, recompiled as 1978 Comp., 8§ 3-9-15 by Laws 1985, ch. 208, § 103; 1999, ch.
278, § 35.

ANNOTATIONS

The 1985 amendment recompiled former 3-9-13 NMSA 1978 as present 3-9-15 NMSA
1978.

The 1999 amendment, effective June 18, 1999, inserted "and observers" in the section
heading and twice in the section, and inserted "to serve on election day".

3-9-16. Penalties.

A. A person who knowingly votes or offers to vote an absentee ballot to which the
person is not lawfully entitled to vote or offer to vote is guilty of a fourth degree felony.

B. A municipal official or employee or any other person who knowingly furnishes
absentee ballots to persons who are not entitled to such ballots under the provisions of
the Municipal Election Code [3-8-1 NMSA 1978] is guilty of a fourth degree felony.

C. A municipal official or employee, precinct board member or any other person who
knowingly destroys or otherwise disposes of an absentee ballot other than in the
manner provided by the Municipal Election Code is guilty of a fourth degree felony.



D. A person who knowingly or willfully makes any false statement in any application
for an absentee ballot or in the absentee ballot register or in any certificate required by
the Municipal Election Code is guilty of a fourth degree felony.

E. A person who knowingly possesses an executed or unexecuted absentee ballot
outside the physical confines of the municipal clerk's office when the ballot is not the
personal ballot of that person or who otherwise knowingly authorizes, aids or abets the
unlawful removal of an executed or unexecuted absentee ballot from the physical
confines of the municipal clerk's office is guilty of a fourth degree felony.

F. A municipal clerk who knowingly possesses an executed or unexecuted
absentee ballot outside the physical confines of the municipal clerk’s office when that
ballot is not the personal ballot of the municipal clerk, or who otherwise knowingly
authorizes, aids or abets the unlawful removal of an executed or unexecuted absentee
ballot that is not the personal ballot of the municipal clerk from the physical confines of
the municipal clerk's office, is guilty of a fourth degree felony.

History: 1953 Comp., 8§ 14-8A-14, enacted by Laws 1973, ch. 375, § 14; 1978 Comp., §
3-9-14, recompiled as 1978 Comp., § 3-9-16 by Laws 1985, ch. 208, § 104; 1999, ch.
278, § 36; 2009, ch. 278, § 39.

ANNOTATIONS
Cross references. — For sentencing for felonies, see 31-18-15 NMSA 1978.

The 1985 amendment recompiled former 3-9-14 NMSA 1978 as present 3-9-16 NMSA
1978, inserted "municipal” preceding "official" and substituted "or any other person" for
"of the municipality" near the beginning, and "the Municipal Election Code" for "this act"
near the end of Subsection B, inserted "municipal” preceding "official", deleted "or"
preceding "precinct board", and inserted "or any other person" preceding "who
knowingly destroys" near the beginning of Subsection C, substituted "the Municipal
Election Code" for "this act" near the end of Subsection D, and added Subsection E.

The 1999 amendment, effective June 18, 1999, substituted "the Municipal Election
Code" for "this act" in Subsection C; in Subsection E, deleted "municipal clerk or any
other person" following "A" at the beginning of the subsection, and substituted "the
ballot is not the personal ballot of that person” for "not legally entitled to possession
thereof"; and added Subsection F.

The 2009 amendment, effective June 19, 2009, in Subsection B, after “other person
who”, added “knowingly”.

ARTICLE 10
Municipal Officers; Qualifications; Compensation,;
Removal from Office



3-10-1. Officers: elective; term of office.

A. The elective officers of a municipality having a mayor-council form of government
are:

Q) one mayor;
(2) the members of the governing body; and
(3) amunicipal judge.

B. The elective officers of a municipality having a commission-manager form of
government are:

(1) five commissioners; and
(2) amunicipal judge.

C. Notwithstanding the provisions of Subsection A of this section, a municipality with
a population of five hundred persons or less in the last federal decennial census shall
not have a municipal judge if it adopts an effective ordinance in accordance with the
provisions of Subsection B of Section 35-14-1 NMSA 1978.

D. In every noncharter municipality, except those noncharter municipalities having a
commission-manager form of government or electing members of the governing body
from districts, the terms of office for the mayor and members of the governing body shall
be four years. The term of office for members of the governing body shall be staggered
so that the terms of office for one-half of the members of the governing body will expire
every two years.

E. Any elected municipal official whose term of office has expired shall continue in
that office until his successor is elected and has taken office pursuant to the provisions
of the Municipal Election Code [3-8-1 NMSA 1978].

History: 1953 Comp., 8 14-9-1, enacted by Laws 1965, ch. 300; 1984, ch. 30, § 1;
1985, ch. 208, § 105.

ANNOTATIONS
Cross references. — For definition of "mayor”, see 3-1-2 NMSA 1978.
For Tort Claims Act, see 41-4-1 NMSA 1978.

The 1984 amendment added Subsection C.



The 1985 amendment added "term of office" in the section heading and added
Subsections C, D, and E.

Section inapplicable to home rule municipality. — This section is not applicable to a
home rule municipality to deny it the power to provide for a different number of city
commissioners than otherwise proscribed because the composition of a municipal
government is a matter of local, not statewide concern, and to construe otherwise would
frustrate the purpose of the home rule amendment, N.M. Const., art. X, § 6. State ex rel.
Haynes v. Bonem, 114 N.M. 627, 845 P.2d 150 (1992).

Law reviews. — For survey, "Torts: Sovereign and Governmental Immunity in New
Mexico," see 6 N.M.L. Rev. 249 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 8§ 231 to 268.

62 C.J.S. Municipal Corporations § 330.

3-10-2. Officers; oath and bond; failure to qualify.

A. Any officer elected or appointed to any municipal office shall take an oath or
affirmation to support the constitution of the United States, the constitution and laws of
New Mexico and to faithfully perform the duties of his office.

B. For the care and disposition of municipal funds in the employee's custody and for
the faithful discharge of the employee's duties, the governing body of the municipality
shall require a corporate surety bond from the treasurer, the police officer and any other
employee it designates. In lieu of individual corporate surety bonds, the governing body
may secure a blanket corporate surety bond. The municipality shall pay for the surety
bond.

C. The governing body of any municipality may declare vacated the office of any
person who fails, within ten days after he has been notified of his election or
appointment to office, to take the oath of office, or to give bond when required.
History: 1953 Comp., 8§ 14-9-2, enacted by Laws 1965, ch. 300.

ANNOTATIONS
Cross references. — For oath of office, see N.M. Const., art. XX, 8§ 1.

For bonds of municipal treasurers, see 6-10-38 NMSA 1978 et seq.

There is no bond required for an elective city council. 1961-62 Op. Att'y Gen. No.
61-125.



Amount of treasurer's bond. — Except in cases involving personal sureties, the bond
of the municipal treasurer should be in a sum equal to 20% of the public moneys
received by such treasurer during the preceding fiscal year, with a maximum of
$50,000. 1961-62 Op. Att'y Gen. No. 61-125.

Bond of city clerk where jobs of clerk and treasurer are combined. — Since the
council may require a bond from a city clerk where the jobs of clerk and treasurer are
combined, the council may require a bond from that individual over and above the
amount required by statute for his duties as treasurer. In absence of an ordinance
requiring a bond for the clerk, however, no additional bonding is required. 1961-62 Op.
Att'y Gen. No. 61-125.

Responsibility of city clerk for office property. — The city clerk would not be
responsible, on the bond, for office property, unless, by stated condition or ordinance
provided, the duties and responsibilities of the clerk were made specific. In the absence
of such delegation of responsibility, the local governing body or the city council must be
looked to for accountability. 1957-58 Op. Att'y Gen. No. 57-315.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88 291 to 293.

Validity of governmental requirement of oath of allegiance or loyalty, 18 A.L.R.2d 268.

62 C.J.S. Municipal Corporations 8§ 357 to 359.

3-10-3. Noncharter municipalities; governing bodies;
compensation.

A noncharter municipality may provide by ordinance for the compensation of the
mayor and other individual members of the governing body.

History: 1953 Comp., 8 14-9-3, enacted by Laws 1971, ch. 194, § 1; 1995, ch. 119, § 1.
ANNOTATIONS

The 1995 amendment, effective June 16, 1995, deleted the former second sentence
which read: "Annual compensation paid to the mayor or another member of the
governing body shall not exceed the annual compensation paid to a member of the
board of county commissioners of the county in which the noncharter municipality is
located."

Repeals. — Laws 1971, ch. 194, § 1, repeals former 14-9-3, 1953 Comp., relating to
compensation of municipal officers, and enacts the above section.



Application of salary-fixing provisions of municipal code. — The salary-fixing
provisions of the municipal code has reference only to municipalities organized directly
under a code-established plan. 1970 Op. Att'y Gen. No. 70-41.

Compensation of city officials could be fixed only by ordinance, and not by motion.
Ward v. City of Roswell, 34 N.M. 326, 281 P. 28 (1929).

Officials not to realize salary increase during term. — Subject to its applicable laws,
the governing body of a municipality may enact an ordinance to increase the salary of
its members, but members serving during the term in which such an ordinance is
enacted cannot benefit from the increase during that term. 1981 Op. Att'y Gen. No. 81-
17.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 8§ 258 to 268.

62 C.J.S. Municipal Corporations 88§ 372 to 390.

3-10-4. Financial interests of municipal officers and employees.

A. No elected municipal officer during the term for which elected and no municipal
employee during the period of such employment shall acquire a financial interest in any
new or existing business venture or business property of any kind when such officer or
employee believes or has reason to believe that the new financial interest will be directly
affected by his official act.

B. No elected municipal officer and no municipal employee shall use confidential
information acquired by virtue of his municipal office or municipal employment for his or
another's private gain.

C. The district attorney of the judicial district in which the municipality is located shall
investigate and prosecute when appropriate any complaint brought to his attention
involving a violation of this section. Violation of the provisions of this section by any
municipal officer or municipal employee is grounds for removal or suspension of the
officer and dismissal, demotion or suspension of the employee.

History: 1953 Comp., 8 14-9-4.1, enacted by Laws 1977, ch. 78, § 1.
ANNOTATIONS

Penal nature of statute. — "Conflict of interest" statutes, such as this section, are

penal in nature and must be strictly construed. Armijo v. Cebolleta Land Grant, 105

N.M. 324, 732 P.2d 426 (1987).

Board of trustees of community land grant. — This section does not apply to a
member of the board of trustees of a community land grant, which is only a quasi-



municipal corporation. Armijo v. Cebolleta Land Grant, 105 N.M. 324, 732 P.2d 426
(1987).

Quantum meruit recovery. — Although a community land grant board of trustees
member's contract with the land grant trust to provide a front-end loader was void as
against public policy, and the member was precluded from recovering on the contract,
he could still recover in quantum meruit for the value of services rendered. Armijo v.
Cebolleta Land Grant, 105 N.M. 324, 732 P.2d 426 (1987).

3-10-5. Officers; disclosure of interest; disqualified from voting.

A. Any member of the governing body having a financial interest or possible interest
in the outcome of any policy, decision or determination before the governing body shall,
within a reasonable time after such interest becomes apparent and in no case later than
at the time of the taking of a vote on the issue in which he has a financial interest or
possible interest, disclose to each of the other members of the governing body the
nature of his financial interest or possible interest in the issue and his disclosure shall
be recorded in the minute book of the governing body.

B. Disclosure of financial interest or possible interest on any issue coming before
the governing body shall not disqualify a member of the governing body from voting on
the issue, unless:

(1) a majority of the remaining members of the governing body determine that
the member who discloses his financial interest or possible interest should not in
propriety vote on the issue; or

(2) the member having a financial interest or possible interest in the issue
voluntarily disqualifies himself.

History: 1953 Comp., 8 14-9-5, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Rationale for disqualification of interested member. — Generally, where a member
of the governing body of a municipality has disclosed possible interest in any issue
coming before the governing body, he may disqualify himself from voting voluntarily or
he may be required to disqualify himself by the remaining members. This provision
appears to be intended to allow the governing body of a municipality to take action on a
matter even though one of its members may have a personal interest in the outcome.
1982 Op. Att'y Gen. No. 82-8.

Holding job with city while on governing board. — A person who is on the governing
board of a city, town or village cannot hold a job with the city, which job has been
created or the emoluments have been increased during his term of office. 1955-56 Op.
Att'y Gen. No. 6074.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 8§ 294 to 303.

Abstention from voting of member of municipal council present at session as affecting
requisite voting majority, 63 A.L.R.3d 1072.

62 C.J.S. Municipal Corporations 88§ 342, 417.
3-10-6. Officers; extra compensation; penalty.

Any mayor or member of the governing body of a municipality who receives payment
for services rendered by him, contrary to law, is guilty of a misdemeanor. The fine shall
be paid into the general fund of the municipality.

History: 1953 Comp., 8 14-9-6, enacted by Laws 1965, ch. 300.

3-10-7. Officers; removal for malfeasance in office; complaint;
jurisdiction of district court; hearing; serving notice.

Any person elected or appointed to an elective office of a municipality may be
removed for malfeasance in office by the district court upon complaint of the mayor or
governing body of the municipality. Any such officer is entitled to a hearing at a time
fixed by the court after not less than ten days' notice of such proceedings by service, as
in the case of summons in civil actions, with a copy of the complaint filed in the
proceedings.

History: 1953 Comp., 8 14-9-8, enacted by Laws 1965, ch. 300.
ANNOTATIONS
Cross references. — For removal of local officers, see 10-4-1 NMSA 1978 et seq.

"Malfeasance" defined. — The term "malfeasance” has been variously defined as a
comprehensive term which includes any wrongful conduct affecting performance of
official duties, or as a wrongful act which the actor had no legal right to do, or any
wrongful conduct which affects, interrupts or interferes with performance of official
duties, or an act for which there is no authority or warrant of law or which a person
ought not to do at all, or the unjust performance of some act, which party performing it
has no right, or doing an act which is wholly wrongful and unlawful and which an officer
has no authority to do, and if the act is discretionary it must have been done with an
improper or corrupt motive. Arellano v. Lopez, 81 N.M. 389, 467 P.2d 715 (1970).

Proof required of malfeasance. — Malfeasance should never be inferred or elected
officials removed from the office to which the public has elected them without strong
proof of willful and knowing wrongdoing. Arellano v. Lopez, 81 N.M. 389, 467 P.2d 715
(2970).



When the people of any municipality, in a duly constituted election, select certain
individuals to conduct their local government, those representatives of the people may
be removed from office only upon showing of a perverseness which amounts to
criminality or culpable indifference to their official duties. Arellano v. Lopez, 81 N.M.
389, 467 P.2d 715 (1970).

Dual office holding. — The offices of mayor and district attorney of a city are not
incompatible and may be held by the same person at the same time, and the fact that
the mayor is also district attorney is not ground for ousting him from the mayorality.
State ex rel. Chapman v. Truder, 35 N.M. 49, 289 P. 594 (1930).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 8§ 304 to 326.

Power to remove public officer without notice and hearing, 99 A.L.R. 336.
Power of courts or judges in respect of removal of officers, 118 A.L.R. 170.

Validity of removal or discharge of governmental officer or employee as affected by
absence of member of board or commission from hearing, 171 A.L.R. 175.

Conviction of offense under federal law or law of another state or country as vacating
accused's holding of state or local office or as ground of removal, 20 A.L.R.2d 732.

Injunction as remedy against removal of public officer, 34 A.L.R.2d 554.

Assertion of immunity as ground for removing or discharging public officer or employee,
44 A.L.R.2d 789.

Infamous crime or one involving moral turpitude constituting disqualification to hold
public office, 52 A.L.R.2d 1314.

Conviction under federal law or law of another state or county, effect on right to vote or
hold public office, 39 A.L.R.3d 303.

Misconduct during previous term, removal of public officer for, 42 A.L.R.3d 691.
62 C.J.S. Municipal Corporations 88 419 to 441.
3-10-8. Officers; delivery of records.

Any officer who vacates his office shall forthwith deliver to his successor all money,
records, property or other things in his charge and belonging to the municipality.

History: 1953 Comp., 8§ 14-9-9, enacted by Laws 1965, ch. 300.



ARTICLE 11
Mayor-Council Municipality; Mayor
3-11-1. Powers of mayor; applicability.

The provisions of Sections 3-11-1 through 3-11-7 NMSA 1978 are applicable only to
those municipalities governed under the mayor-council form of government, and which
have not elected to be governed under the commission-manager form of government.
History: 1953 Comp., 8 14-10-1, enacted by Laws 1965, ch. 300.

ANNOTATIONS
Cross references. — For definition of "mayor," see 3-1-2 NMSA 1978.

For municipal officers, see 3-10-1 NMSA 1978 et seq.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 281.

62 C.J.S. Municipal Corporations 8§ 370.

3-11-2. Mayor; vacated office; appointment by governing body.

In case of the death, disability, resignation or change of residence, from the
municipality, of the mayor, the governing body shall appoint by majority vote a qualified
elector to fill the vacancy for the unexpired term of office.

History: 1953 Comp., 8 14-10-2, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For election of mayor pro tem by governing body in the absence
of the mayor, see 3-12-3 NMSA 1978.

Office of mayor is not vacant so long as present mayor retains authority to
conduct the affairs of that office. 1969 Op. Att'y Gen. No. 69-106.

The fact that a mayor may have tendered to the city council a prospective
resignation effective at a future date does not compromise or defeat his legal authority
to act as mayor until that date. 1969 Op. Att'y Gen. No. 69-106.

When successor to resigning mayor acquires authority. — Although the city council
may choose the successor to a resigning mayor before the effective date of the present
mayor's resignation, the successor does not acquire any authority or power by way of



that selection and may not assume such power or authority until the office becomes
vacant. 1969 Op. Att'y Gen. No. 69-106.

A resigning mayor may not appoint his successor. 1969 Op. Att'y Gen. No. 69-106.

Members of the city council possess the authority to select a resigning mayor's
successor. 1969 Op. Att'y Gen. No. 69-106.

Resigning mayor authorized to cast tie-breaking vote. — Since it is contemplated
that the city council's action in selecting a resigning mayor's successor would be taken
before the effective date of the former's resignation, the resigning mayor would be
authorized to cast a deciding vote in the event of a tie on the choice of a successor.
1969 Op. Att'y Gen. No. 69-106.

3-11-3. Mayor; presiding officer of governing body; limitation on
vote.

The mayor of a municipality is the presiding officer of the governing body. In all
municipalities the mayor shall vote only when there is a tie vote.

History: 1953 Comp., § 14-10-3, enacted by Laws 1965, ch. 300.
ANNOTATIONS

A mayor is counted for purposes of a quorum, but his vote is counted only if there is
a tie vote of the councilmen present at a meeting. 1969 Op. Att'y Gen. No. 69-148.

Mayor's voting rights.. — A mayor always has the right to break a tie vote even when
a supermajority vote is required. This opinion letter overrules 1990 Op. Att'y Gen No.
90-02. 2003 Op. Att'y Gen. No. 03-02.

Councilman presiding as mayor pro tem. — A councilman who is elected to preside
over a meeting as mayor pro tem may vote, not as the mayor, who can only vote to
break ties, but pursuant to his right to vote as a councilman. 1989 Op. Att'y Gen. No. 89-
13.

Tie-breaking vote on choice of resigning mayor's successor. — A resigning mayor
would be authorized to cast a deciding vote in the event of a tie on the choice of a
successor. 1969 Op. Att'y Gen. No. 69-106.

Discharge of municipal employee. — In a mayor-council form of municipal
government which has four councilmen and a mayor, who votes only to break a tie vote,
where one councilman voted against the discharge of a municipal employee, while two
councilmen and the mayor voted in favor of his termination, and one councilman was
absent, the vote did not result in a valid discharge, which could only result from three
councilmen voting in favor thereof, or a tie vote, broken by the mayor in favor of



termination. However, it was not error for the trial court to concede that the vote was
improper but nonetheless refuse to grant the equitable relief requested because even if
the absent councilman had voted against termination there would have been a tie,
which the mayor's vote would have broken. Abeyta v. Town of Taos, 499 F.2d 323 (10th
Cir. 1974).

Three-fourths vote requirement. — If a municipal ordinance requires the vote of
three-fourths of the entire membership of the municipal board of trustees to decide a
guestion, the mayor's vote is not counted in the event of tie. 1990 Op. Att'y Gen. No. 90-
02.

In the case of a municipal zoning ordinance requiring the approval of three of the four
trustees on the board of trustees, if only two of the trustees were to vote for a particular
action, the mayor does not vote and the action is defeated. 1990 Op. Att'y Gen. No. 90-
02.

3-11-4. Mayor; chief executive officer; powers.
The mayor is the chief executive officer and shall:
A. cause the ordinances and regulations of the municipality to be obeyed;

B. exercise, within the municipality, powers conferred upon sheriffs of
counties to suppress disorders and keep the peace; and

C. perform other duties, compatible with his office, which the governing body
may require.

History: 1953 Comp., 8 14-10-4, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Dual office holding. — The duties imposed upon the mayor by this section are not
incompatible with those of a district attorney, and both offices may be filled by the same
person contemporaneously. State ex rel. Chapman v. Truder, 35 N.M. 49, 289 P. 594
(1930).

Warrantless arrest. — If the conduct of the plaintiff at the time appeared reasonably to
the mayor and police chief to amount to a disturbance of the peace, or to be otherwise
unlawful in its nature, committed as it was in the presence of the mayor and chief of
police, then they were authorized to arrest the plaintiff without a warrant. Cherry v.
Williams, 63 N.M. 244, 316 P.2d 880 (1957).

Law reviews. — For article, "Prisoners Are People,” see 10 Nat. Resources J. 869
(1970).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 281.

Prohibition as means of controlling action of mayor, 115 A.L.R. 14, 159 A.L.R. 627.

62 C.J.S. Municipal Corporations 8§ 370.
3-11-5. Mayor; appointment of officers after election.

A. At the organizational meeting of the governing body, which shall be scheduled
pursuant to Section 3-8-33 NMSA 1978 of the Municipal Election Code, the mayor shall
submit, for confirmation by the governing body, the names of persons who shall fill the
appointive offices of the municipality and the names of persons who shall be employed
by the municipality. If the governing body fails to confirm any person as an appointive
official or employee of the municipality, the mayor at the next regular meeting of the
governing body shall submit the name of another person to fill the appointed office or to
be employed by the municipality.

B. Any person holding an appointed office at the time of the municipal election shall
continue in that office until his successor has been appointed and is qualified.

History: 1953 Comp., 8 14-10-5, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 106.
ANNOTATIONS

The 1985 amendment substituted "which shall be scheduled pursuant to Section 3-8-
33 NMSA 1978 of the Municipal Election Code" for "which shall be held on the second
Monday following the election” near the beginning of Subsection A.

Failure to submit name at organizational meeting. — Subsection A of this section
and Subsection A of 3-11-6 NMSA 1978 should be read in conjunction with one
another; therefore, the failure of a mayor to submit a name to the governing body for
appointment to office at the organizational meeting does not preclude him or her from
doing so at subsequent meetings. 1988 Op. Att'y Gen. No. 88-74.

There is no restriction whatever placed on the mayor's discretion as to the names
he submits. 1966 Op. Att'y Gen. No. 66-61.

This section specifically prohibits the naming of the same person for the same
position where the governing body has failed to confirm the name when first submitted.
1966 Op. Att'y Gen. No. 66-147.

Words "confirmation,” "confirm” and "approved" have the same meaning and can
be used interchangeably. 1966 Op. Att'y Gen. No. 66-147.



Confirmation required. — The power to appoint being in the mayor, subject to
"confirmation by the governing body," there can be no appointment until the
confirmation has been obtained. Arellano v. Lopez, 81 N.M. 389, 467 P.2d 715 (1970).

Employment of officers requires affirmation by absolute majority. — The
employment of municipal officers and employees requires affirmation by an absolute
majority of the city council regardless of how many members are present and voting.
1982 Op. Att'y Gen. No. 82-8.

3-11-6. Mayor; authority to appoint, supervise and discharge
employees.

A. Subiject to the approval of a majority of all members of the governing body, the
mayor shall:

(1) appoint all officers and employees except those holding elective office;
and

(2)  designate an employee to perform any service authorized by the
governing body.

B. The mayor may appoint temporary employees as required for the proper
administration of municipal affairs. The employee shall serve only until the next regular
meeting of the governing body at which a quorum is present. The temporary
employment shall cease and the employee shall not be reappointed unless his
appointment is confirmed by the governing body. A temporary employee is entitled to
the usual, ordinary and reasonable compensation for services rendered to the
municipality.

C. The mayor shall:
(1)  supervise the employees of the municipality;

(2) examine the grounds of reasonable complaint made against any
employee; and

(3) cause any violations or neglect of the employees' duties to be corrected
promptly or reported to the proper authority for correction and punishment.

D. Subiject to the limitation of a merit system ordinance adopted as authorized in
Section 3-13-4 NMSA 1978:

(1) the governing body may discharge an appointed official or employee by a
majority of all the members of the governing body;



(2) the mayor may discharge an appointed official or employee upon the
approval of a majority of all the members of the governing body; or

(3) the mayor may suspend an appointed official or employee until the next
regular meeting of the governing body at which time the suspension shall be approved
or disapproved by a majority of all the members of the governing body. If the
suspension of the appointed official or employee is disapproved by the governing body,
the suspended appointed official or employee shall be paid the compensation he was
entitled to receive during the time of his suspension.

E. Any appointed official or employee who is discharged shall:

(2) upon his request, be given, by the mayor in writing, a list of reasons for his
discharge; and

(2)  be paid any vacation pay which he may have accrued.
History: 1953 Comp., 8 14-10-6, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Mayoral control of judicial branch unconstitutional. — Any statutory scheme under
which the executive and legislative branches of a municipal government can control or
exercise the inherent powers of the judiciary would be violative of N.M. Const., art. Ill
and art. VI, 8 1. Mowrer v. Rusk, 95 N.M. 48, 618 P.2d 886 (1980).

Words "confirmation,” "confirm" and "approved" have the same meaning and can
be used interchangeably. 1966 Op. Att'y Gen. No. 66-147.

Mayor's firing power stems from statutory hiring power. In the absence of legal
restraint, the power to appoint simply carries with it as an incident thereto the power to
remove. 1963-64 Op. Att'y Gen. No. 63-74 (rendered under former law).

Approval required. — The power to appoint being in the mayor, "subject to the
approval of a majority of all members of the governing body," there can be no
appointment until the approval has been obtained. Arellano v. Lopez, 81 N.M. 389, 467
P.2d 715 (1970).

Failure to submit name at organizational meeting. — Subsection A of Section 3-11-5
NMSA 1978 and Subsection A of this section should be read in conjunction with one
another; therefore, the failure of a mayor to submit a name to the governing body for
appointment to office at the organizational meeting does not preclude him or her from
doing so at subsequent meetings. 1988 Op. Att'y Gen. No. 88-74.

Authority to discharge not superseded by city manager's authority. — There is
nothing in 3-14-14A(2) NMSA 1978 to indicate that the mayor's and/or city council's



authority to discharge and employ under Subsection D of this section is superseded by
the city manager's authority to discharge persons in administrative service. Sanchez v.
City of Belen, 98 N.M. 57, 644 P.2d 1046 (Ct. App. 1982).

Absolute majority of council required to affirm employment of municipal
employees. — The employment of municipal officers and employees requires
affirmation by an absolute majority of the city council regardless of how many members
are present and voting. 1982 Op. Att'y Gen. No. 82-8.

Actual hiring requires the concurrence of a majority of the city council. 1961-62
Op. Att'y Gen. No. 62-103.

A "majority” of the governing body is one more than half of the councilmen
present at the vote. 1969 Op. Att'y Gen. No. 69-148.

Village clerk-treasurer not subject to merit system. — A village clerk-treasurer was
an appointed official under 3-12-4 NMSA 1978 to whom the village had no authority to
apply its merit system ordinance adopted under 3-13-4 NMSA 1978. Construing the
word "employees" in 3-13-4 NMSA 1978 as not including appointed officers conforms to
common usage. Webb v. Village of Ruidoso Downs, 117 N.M. 253, 871 P.2d 17 (Ct.
App. 1994).

Court personnel excluded from general merit system. — Personnel directly
employed by the courts cannot constitutionally be included in a general merit system or
ordinance. Mowrer v. Rusk, 95 N.M. 48, 618 P.2d 886 (1980).

Temporary employees. — The mayor is precluded from again temporarily appointing
or employing individuals to the same position after the holding of the next regular
meeting of the town board, at which a quorum is present, and where there has been a
failure or refusal of the town board to confirm such employee. In the event such
employee's name is not submitted to the next regular town board, where there is a
guorum present, or where the appointment fails to obtain approval from the board, the
employee may not thereafter be continued in the same position or reappointed by the
mayor for such temporary, extra or emergency employment without his name first being
submitted to the town board and approved by them. 1961-62 Op. Att'y Gen. No. 62-68.

Discharge of municipal employee held invalid but requested relief refused. — In a
mayor-council form of municipal government which has four councilmen and a mayor,
who votes only to break a tie vote, where one councilman voted against the discharge
of a municipal employee, while two councilmen and the mayor voted in favor of his
termination, and one councilman was absent, the vote did not result in a valid
discharge, which could only result from three councilmen voting in favor thereof, or a tie
vote, broken by the mayor in favor of termination. However, it was not error for the trial
court to concede that the vote was improper but nonetheless refuse to grant the
equitable relief requested because even if the absent councilman had voted against



termination there would have been a tie, which the mayor's vote would have broken.
Abeyta v. Town of Taos, 499 F.2d 323 (10th Cir. 1974).

Appointment and discharge of city manager. — The mayor is responsible for
appointing the city manager and is empowered to remove him, although his
appointment or removal is subject to the city council's approval. 1987 Op. Att'y Gen. No.
87-69.

Law reviews. — For article, "Prisoners Are People,” see 10 Nat. Resources J. 869
(1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88 249, 251, 309 et seq.

62 C.J.S. Municipal Corporations 88 355, 418 to 441.
3-11-7. Additional powers of mayor.

The mayor shall sign all commissions, licenses and permits granted by the
governing body, and other acts that the law or ordinances may require, or the
commissions, licenses and permits may be authenticated as authorized under the
Uniform Facsimile Signature of Public Officials Act [6-9-1 to 6-9-6 NMSA 1978].

History: 1953 Comp., § 14-10-7, enacted by Laws 1965, ch. 300.

ARTICLE 12
Governing Body of Municipality

3-12-1. Vacancy on governing body.

A. Except as provided in Subsection B of this section, any vacancy on the governing
body of a mayor-council municipality shall be filled by appointment of a qualified elector
by the mayor of the municipality, with the advice and consent of the governing body.
Any qualified elector appointed to fill a vacancy on the governing body shall serve until
the next regular municipal election, or any special election called in accordance with
Subsection B of this section, at which time a qualified elector shall be elected to fill the
remaining unexpired term, if any.

B. A special election, for the purpose of filling a vacancy on the governing body,
may be called by the mayor, with the consent of the governing body or by the governing
body. Except for the fact that the election need not be held on the date specified in the
Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978] for the regular
municipal election, the special election to fill a vacancy shall be conducted in the
manner set forth in the Municipal Election Code for regular municipal elections.
However, this subsection shall not apply to those municipalities which have adopted a



charter under the provisions of Article 10, Section 6 of the constitution of New Mexico or
to those counties which have incorporated under the provisions of Article 10, Section 5
of the constitution of New Mexico.

History: 1953 Comp., § 14-11-1, enacted by Laws 1965, ch. 300; 1973, ch. 129, § 1;
1985, ch. 208, § 107.

ANNOTATIONS
The 1985 amendment added the second sentence in Subsection B.

Advice and consent required. — The power to appoint being in the mayor, "with the
advice and consent of the governing body," there can be no appointment until the
advice and consent has been obtained. Arellano v. Lopez, 81 N.M. 389, 467 P.2d 715
(1970).

Nature of governing body. — A governing body is a continuous body although, by
expiration of terms and vacancies, there may be changes in the membership. Ackerman
v. Baird, 42 N.M. 233, 76 P.2d 947 (1938).

"Next regular municipal election”. — The phrase "next regular municipal election" in
Subsection A refers to the next regular election immediately following the appointment.
1989 Op. Att'y Gen. No. 89-11.

Special election not held. — Under Subsection A, if no special election is held, an
appointee's term lasts until the next regular municipal election in point of time after his
appointment. The person elected at such election serves out the remainder of the
unexpired term of the vacated office, if any. 1989 Op. Att'y Gen. No. 89-11.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 254.

62 C.J.S. Municipal Corporations § 213 to 217.

3-12-1.1. Election of members of governing bodies; requiring
residency.

Except as provided in Section 3-12-2 NMSA 1978, members of governing bodies,
excluding mayors, of municipalities having a population in excess of ten thousand shall
reside in and be elected from single-member districts. If any member of the governing
body permanently removes his residence from or maintains no residence in the district
from which he was elected, he shall be deemed to have resigned. Once, following every
federal decennial census, the governing body of the municipality shall divide the
municipality into a number of districts equal to the number of members on the governing
body. Such districts shall be compact and contiguous and composed of populations as
nearly equal as practicable; provided that the governing body of H class counties and of



any municipality having a population of ten thousand or less may provide for single-
member districts as provided in this section.

History: 1978 Comp., 8 3-12-1.1, enacted by Laws 1985, ch. 203, § 1; 1987, ch. 287, §
1; 1992, ch. 6, § 1.

ANNOTATIONS
Cross references. — For class H counties, see 4-44-3 NMSA 1978.
The 1987 amendment, effective June 19, 1987, added the second sentence.

The 1992 amendment, effective May 20, 1992, substituted "Except as provided in
Section 3-12-2 NMSA 1978" for "Notwithstanding any other provision of the Municipal
Code" in the first sentence and substituted "H class" for "class H" in the last sentence.

Constitutionality. — Although this section applies only to municipalities of over 10,000
population, it is not unconstitutional as written. Casuse v. City of Gallup, 106 N.M. 571,
746 P.2d 1103 (1987).

This section does not violate equal protection rights of the residents of Los Alamos
County by exempting the county from the requirement of single-member districts.
Montano v. Los Alamos County, 1996-NMCA-108, 122 N.M. 454, 926 P.2d 307.

Exemption from requirement for single-member districts. — The proviso of this
section stating that H class counties may provide for single-member districts
unambiguously exempted Los Alamos County from the requirement that members of
the governing body be elected from single-member districts. Montano v. Los Alamos
County, 1996-NMCA-108, 122 N.M. 454, 926 P.2d 307.

This section invalidates Gallup's home rule election charter that allows at-large
elections for city councilors. Casuse v. City of Gallup, 106 N.M. 571, 746 P.2d 1103
(1987).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 147.

"At-large" elections as violation of § 2 of Voting Rights Act of 1965 (42 USCS § 1973),
92 A.L.R. Fed. 824.

62 C.J.S. Municipal Corporations 88 213 to 217.

3-12-2. Governing body; corporate authority; legislative body;
members of council and boards of trustees; quorum.



A. The corporate authority of a municipality is vested in the governing body that
shall constitute the legislative branch of the municipality and shall not perform any
executive functions except those functions assigned to it by law.

B. A majority of the members of the governing body is a quorum for the purpose of
transacting business.

C. Unless otherwise provided by law, a question before the governing body shall be
decided by a majority vote of the members present.

D. The governing body of a municipality having a mayor-council form of government
is the council or board of trustees whose members are the mayor and not less than four
or more than ten councilmen or trustees. Any governing body of more than six
councilmen or trustees may provide by ordinance for the election of two councilmen or
trustees for each ward or district or create or abolish wards or districts or alter the
boundary of existing wards or districts; provided that only one councilman or trustee
shall be elected from a ward or district at any one election.

E. In those municipalities with a mayor-council form of government, when there is a
requirement that a certain fraction or percentage of the members of the entire governing
body or of all the members of the governing body or of the entire membership of the
governing body or other similar language other than the requirement of a simple
majority vote for the measure, the mayor shall not be counted in determining the actual
number of votes needed but he shall vote to break a tie vote as provided in Section 3-
11-3 NMSA 1978 unless he has declared a conflict of interest.

F. The governing body of a municipality may redistrict the municipality whenever
redistricting is warranted. Upon petition signed by qualified electors equal in number to
the votes cast for the councilman or trustee receiving the greatest number of votes at
the last regular municipal election, the governing body of the municipality shall redistrict
the municipality.

History: 1953 Comp., 8 14-11-2, enacted by Laws 1965, ch. 300; 1985, ch. 203, § 2;
1992, ch. 6, § 2; 2003, ch. 208, § 1.

ANNOTATIONS

Cross references. — For mayor as presiding officer of governing body, see 3-11-3
NMSA 1978.

For mayor as chief executive officer, see 3-11-4 NMSA 1978.
For sale or lease of property, see 3-54-1 NMSA 1978 et seq.

For public meetings of policy-making bodies, see 10-15-1 to 10-15-4 NMSA 1978.



For monthly summary of minutes, see 10-17-1 to 10-17-3 NMSA 1978.
For publication of proceedings, see 14-11-11 NMSA 1978.

The 1985 amendment substituted "Any governing body of more than six councilmen or
trustees" for "The governing body" and deleted "one or" following "for the election of"
near the beginning of the second sentence in Subsection D, substituted "provided that
only one councilman or trustee shall be elected from a ward at any one election" for "or
provide for the election of councilmen or trustees on an at-large basis" at the end of the
second sentence in Subsection D, and added Subsection F.

The 1992 amendment, effective May 20, 1992, in Subsection D, substituted "or" for
"nor" preceding "more" in the first sentence and inserted "or district” and "or districts"
several times in the second sentence; and, in Subsection F, substituted "councilman or
trustee" for "commissioner" in the second sentence.

The 2003 amendment, effective June 20, 2003, in Subsection E, substituted "with a
mayor-council form of government, when" for "where a mayor has no vote except in
case of a tie vote and" near the beginning, added "but he shall vote to break a tie vote
as provided in Section 3-11-3 NMSA 1978 unless he has declared a conflict of interest"
at the end.

Validity of acts of de facto city council. — Where for 10 years the only governing
body a city has had has been a council of four members, one from each ward, and the
acts of such governing body have been acquiesced in by the inhabitants of the city,
contracts have been made and enforced, relations had with county and state
governments, bonds issued in good faith and its contracts relied on by private citizens,
its acts would be considered valid. Ackerman v. Baird, 42 N.M. 233, 76 P.2d 947
(1938).

A mayor is counted for purposes of a quorum. 1969 Op. Att'y Gen. No. 69-148.

Quorum where temporary vacancy of council position exists. — In a mayor-board
of trustees municipality where there is a temporary vacancy of a councilman's position,
a quorum is decided on the basis of the original full membership, even though the local
governing body is at less than full strength. 1971 Op. Att'y Gen. No. 71-46.

A "majority” of the governing body is one more than half of the councilmen
present at the vote. 1969 Op Att'y Gen. No. 69-148.

Mayor's power to cast tie-breaking vote. — Where the mayor has no vote except in
case of a tie vote of the councilmen and where the councilmen's vote is a tie, the
mayor's vote is counted in determining the simple majority required in favor of the issue.
1969 Op. Att'y Gen. No. 69-148.



The mayor of a town is entitled to vote on the question of confirming one of his own
appointments when the other trustees have registered a tie vote. 1959-60 Op. Att'y Gen.
No. 60-98.

Subsection E of this section contemplates the possibility that the mayor's voting
might be further limited by a local ordinance or by rules of the governing body itself.
1969 Op. Att'y Gen. No. 69-148.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88 139, 155 to 180.

Libel and slander: statements or utterances by member of municipal council, or of
governing body of other political subdivision, in course of official proceedings, as
privileged, 40 A.L.R.2d 941.

Majority of members of municipal council voting on issue, what constitutes, 43 A.L.R.2d
698.

Abstention from voting of member of municipal council present at session as affecting
requisite voting majority, 63 A.L.R.3d 1072.

62 C.J.S. Municipal Corporations 8§ 208 to 246.

3-12-2.1. Governing body; mayor-council; change in number of
members.

A. The number of members on the council or board of trustees of a municipality
having a mayor-council form of government may be changed as set forth in this section
provided such number shall not be less than or more than that number specified in
Subsection D of Section 3-12-2 NMSA 1978.

B. A majority of the members elected to the governing body may adopt an
ordinance increasing or decreasing the number of councilmen or trustees of that body
and calling a special election on the question of approving or disapproving the change.

C. The governing body of the municipality shall adopt an election resolution calling a
special election on the question of approving or disapproving a change in the number of
councilmen or trustees if there is filed with the municipal clerk a petition requesting an
election on such a change and the petition is signed by at least five percent of the
number of registered voters of the municipality. The petition shall specify the number of
councilmen in addition to the mayor which shall constitute the governing body of the
municipality. The petition shall be validated by the municipal clerk by verification that it
contains the required number of signatures of registered voters. The election resolution
shall be adopted within ten days after the petition is verified by the municipal clerk.



D. A special election to approve or disapprove a change in the number of
councilmen or trustees shall be held within ninety days after the adoption of the
ordinance as provided in Subsection B of this section or within ninety days after the date
the petition is verified as provided in Subsection C of this section, as the case may be,
or the election may be held in conjunction with a regular municipal election if such
election occurs within ninety days after the adoption of the ordinance or verification of
the petition. The municipality shall pay for the cost of the election.

E. If at an election called pursuant to this section a majority of the registered voters
voting on the question of changing the number of councilmen or trustees vote in favor of
such change, all councilmen or trustees shall serve until their current term of office
expires. At each of the subsequent two regular municipal elections, one-half of the
newly required number of councilmen or trustees shall be elected.

F. If a majority of the registered voters voting on the question of changing the
number of councilmen or trustees disapproves or approves of such change, then such
change in the number of members shall not be considered again for a period of four
years from the date of the election.

History: 1978 Comp., 8 3-12-2.1, enacted by Laws 1981, ch. 198, § 1; 1985, ch. 208, §
108; 1991, ch. 130, § 1.

ANNOTATIONS

The 1985 amendment substituted "a special election” for "an election" near the end of
Subsection B, near the beginning of Subsection C, and at the beginning of Subsection
D, substituted "shall adopt an election resolution" for "shall adopt a resolution” near the
beginning of Subsection C and near the middle of Subsection E, added the last
sentence in Subsection C, substituted "ninety days" for "sixty days" three times in
Subsection D, inserted "after filing of the certificate of canvass in the minute book"
following "within one hundred twenty days" near the middle of Subsection E, and added
the last sentence in Subsection E.

The 1991 amendment, effective June 14, 1991, substituted "ordinance" for "resolution"
in two places in the first sentence in Subsection D and rewrote Subsection E.

3-12-3. Governing body; powers and duties.

A. The governing body of a municipality having a mayor-council form of government
shall:

(1) elect one of its members to act as mayor pro tem in the absence of the
mayor;

(2)  possess all powers granted by law, and other municipal powers not
conferred by law or ordinance on another officer of the municipality;



3) manage and control the finances and all property, real and personal,
belonging to the municipality;

(4) determine the time and place of holding its meetings, which shall be open
to the public;

(5)  determine the rules of its own proceedings;

(6) keep minutes of its proceedings, which shall be open to examination by
any citizen;

(7)  adopt rules and regulations necessary to effect the powers granted
municipalities;

(8) prescribe the compensation and fees to be paid municipal officers and
employees; and

(9) prescribe the powers and duties of those officers whose terms of office or
powers and duties are not defined by law, and impose additional powers and duties
upon those officers whose powers and duties are prescribed by law.

B. The governing body of a municipality having a mayor-council form of government
may remit the fine of any person convicted of a violation of a municipal ordinance.

C. The governing body may compel the attendance of absent members in such
manner and under such penalties it deems desirable.

D. The mayor or a majority of the members of the governing body may call special
meetings by notice to each member of the governing body, personally served or left at
his usual place of residence.

History: 1953 Comp., 8 14-11-3, enacted by Laws 1965, ch. 300; 1967, ch. 146, § 4.
ANNOTATIONS

Cross references. — For mayor as chief executive officer, see 3-11-4 NMSA 1978.

For monthly summary of minutes, see 10-17-1 to 10-17-3 NMSA 1978.

For publication of proceedings of municipal boards, see 14-11-11 NMSA 1978.

Mayor's voting rights. — A mayor always has the right to break a tie vote even when a

supermajority vote is required. This opinion letter overrules 1990 Op. Att'y Gen No. 90-
02. 2003 Op. Att'y Gen. No. 03-02.



Counting mayor's vote. — If a municipal ordinance requires the vote of three-fourths
of the entire membership of the municipal board of trustees to decide a question, the
mayor's vote is not counted in the event of tie. 1990 Op. Att'y Gen. No. 90-02.

In the case of a municipal zoning ordinance requiring the approval of three of the four
trustees on the board of trustees, if only two of the trustees were to vote for a particular
action, the mayor does not vote and the action is defeated. 1990 Op. Att'y Gen. No. 90-
02.

Mayor pro tem voting rights. — A councilman who is elected to preside over a
meeting as mayor pro tem may vote, not as the mayor, who can only vote to break ties,
but pursuant to his right to vote as a councilman. 1989 Op. Att'y Gen. No. 89-13.
Canceling regularly scheduled meeting. — Action by the governing body and not the
mayor, acting alone, is necessary to cancel a regularly scheduled meeting. 1971 Op.
Att'y Gen. No. 71-46.

Compensation of city officials can be fixed only by ordinance. Ward v. City of
Roswell, 34 N.M. 326, 281 P. 28 (1929).

Law reviews. — For article, "Prisoners Are People," see 10 Nat. Resources J. 869
(1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88 193 to 209.

Contempt, power of municipal council to punish for, 8 A.L.R. 1586.

Civil responsibility of member of municipal council for his vote therein, 22 A.L.R. 125.
Contempt, power of mayor to punish for, 54 A.L.R. 326, 73 A.L.R. 1185.

Judgment against municipality, power of officers to consent to, 67 A.L.R. 1507.

Invalid public money obligation, personal liability of officers to holders of, 87 A.L.R. 273.

Division of money from one fund to another, liability of municipal officers for, 96 A.L.R.
664.

Compromise of claim, power of city officials as to, 105 A.L.R. 170, 15 A.L.R.2d 1359.

Detachment of land from municipality, power of local boards or officers as to, 117 A.L.R.
274.

Municipal league and organizations of similar character, power of municipal corporation
to contribute financially to, 169 A.L.R. 1230.



Validity of zoning ordinance or similar public regulation requiring consent of neighboring
property owners to permit or sanction specified uses or construction of buildings, 21
A.L.R.2d 551.

Validity of regulations as to plumbers and plumbing, 22 A.L.R.2d 816.

Statements or utterances by member of municipal council, or of governing body of other
political subdivision, in course of official proceedings, as privileged, 40 A.L.R.2d 941.

Requisite majority of members of municipal council voting on issue, 43 A.L.R.2d 698.

Validity, under federal constitution, of regulations, rules, or statutes requiring random or
mass drug testing of public employees or persons whose employment is regulated by
state, local, or federal government, 86 A.L.R. Fed. 420.

62 C.J.S. Municipal Corporations §§ 138, 151.

3-12-4. Governing body to provide for creation of certain appointive
offices.

A. The governing body of each municipality shall provide for the office of clerk,
treasurer and police officer. The offices of clerk and treasurer may be combined and
one person appointed to perform both functions.

B. The governing body may also provide for the office of an attorney.

C. The governing body may provide for deputy appointed officials who may exercise
the powers granted the appointed officials.

History: 1953 Comp., 8 14-11-4, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For Public Employees Retirement Act, see 10-11-1 NMSA 1978
et seq.

Office of a municipal magistrate is not incompatible with that of a city clerk. There
is no inconsistency of function, no subordination and no interference as long as the
clerk is not charged with enforcing any municipal ordinance. If either office is full time,
however, a physical incompatibility exists. 1967 Op. Att'y Gen. No. 67-74.

Municipal clerk not municipal officer. — The duties of a municipal clerk are
essentially ministerial and do not involve the delegation of any of the sovereign power of
the municipality; this necessary element to establish the position of municipal clerk as
an officer of the municipality is not present. 1979 Op. Att'y Gen. No. 79-28.



City manager may also serve as clerk of the municipality, as long as the duties of the
two offices are not incompatible. 1987 Op. Att'y Gen. No. 87-69.

Village clerk. — In villages the village clerk should now be appointed and the
appointment may be of a clerk-treasurer to be held by one person. 1953-54 Op. Att'y
Gen. No. 5856.

Village clerk-treasurer not subject to merit system. — A village clerk-treasurer was
an appointed official under this section to whom the village had no authority to apply its
merit system ordinance adopted under 3-13-4 NMSA 1978. Construing the word
"employees" in 3-13-4 NMSA 1978 as not including appointed officers conforms to
common usage. Webb v. Village of Ruidoso Downs, 117 N.M. 253, 871 P.2d 17 (Ct.
App. 1994).

Status of policeman. — A city or municipal policeman is not a public official in the
constitutional sense, but rather a public or civil employee. 1957-58 Op. Att'y Gen. No.
57-23; 1979 Op. Att'y Gen. No. 79-28.

No indicia of public office attach to position of municipal attorney. 1979 Op. Att'y
Gen. No. 79-28.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88 237 to 240, 243.

Attorney, power of fire, water or health commissioners, or the like, to employ, 2 A.L.R.
1212.

Office, power to abolish or discontinue, 4 A.L.R. 221, 172 A.L.R. 1366.

Attorney, power of municipal corporation to employ, 83 A.L.R. 135.

Offices or positions, validity and effect of ordinance or resolution purporting to create
indefinite number of, and to authorize appointment of, as many persons as shall from

time to time be deemed necessary, 110 A.L.R. 241.

62 C.J.S. Municipal Corporations 88 332 to 334, 336, 355.

ARTICLE 13
Clerk, Police Officer, Manager; Duties

3-13-1. Clerk: duties.

A. The clerk of the municipality shall:



(2) keep in custody all minutes, ordinances and resolutions approved by the
governing body;

(2) attend all meetings of the governing body;

3) record all proceedings, ordinances and resolutions of the governing body;
and

4) upon request, furnish copies of municipal records. The clerk may charge a
reasonable fee for the cost of furnishing copies of municipal records.

B. The mayor, with the consent of the governing body may designate other
municipal employees to be deputy municipal clerks who shall have the right and duty to
perform all of the duties of the municipal clerk, including but not limited to the duties
created in the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].
History: 1953 Comp., § 14-12-1, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 109.

ANNOTATIONS
Cross references. — For election duties of municipal clerk, see 3-8-7 NMSA 1978.
For monthly summary of minutes, see 10-17-1 to 10-17-3 NMSA 1978.
For publication of proceedings of municipal boards, see 14-11-11 NMSA 1978.
The 1985 amendment designated the formerly undesignated introductory paragraph as
present Subsection A, redesignated former Subsections A, B, C, and D, as present
Subsections A(1), A(2), A(3), and A(4), and added Subsection B.
Municipal clerk not municipal officer. — The duties of a municipal clerk are
essentially ministerial and do not involve the delegation of any of the sovereign power of
the municipality; this necessary element to establish the position of municipal clerk as
an officer of the municipality is not present. 1979 Op. Att'y Gen. No. 79-28.
No incompatibility of office between city clerk and municipal judge. — No
incompatibility of office exists because of inconsistency of functions between the offices
of city clerk and municipal judge. 1968 Op. Att'y Gen. No. 68-111.
Assistant clerk is "clerk” for purposes of nepotism statute. — An assistant clerk of

a municipality serves as a "clerk" to the governing body for purposes of the statutory
prohibition against nepotism. 1982 Op. Att'y Gen. No. 82-8.

3-13-2. Police officers.

A. The police officer of a municipality shall:



Q) execute and return all writs and process as directed by the municipal
judge of the municipality employing the police officer;

(2)  execute and return all criminal process as directed by the municipal judge
of any incorporated municipality in the state if the criminal process arises out of a
charge of violation of a municipal ordinance prohibiting driving while under the influence
of intoxicating liquor or drugs;

(3)  serve criminal writs and process specified in Paragraphs (1) and (2) of this
subsection in any part of the county wherein the municipality is situated; and

(4)  within the municipality:
(a) suppress all riots, disturbances and breaches of the peace;
(b) apprehend all disorderly persons;
(c) pursue and arrest any person fleeing from justice; and
(d) apprehend any person in the act of violating the laws of the state or the
ordinances of the municipality and bring him before competent authority for examination

and trial.

B. In the discharge of his proper duties, a police officer shall have the same powers
and be subject to the same responsibilities as sheriffs in similar cases.

History: 1953 Comp., 8 14-12-2, enacted by Laws 1965, ch. 300; 1988, ch. 88, § 1.
ANNOTATIONS

Cross references. — For authority of constable or sheriff to serve process and make
arrests, see 35-15-4 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "process" for "processes”,
and added "of the municipality employing the police officer” in Subsection A(1); added
present Subsection A(2) and redesignated former Subsections A(2) and A(3) as present
Subsections A(3) and A(4); substituted "process specified in Paragraphs (1) and (2) of
the subsection" for "processes" in present Subsection A(3); and deleted "or constables”
following "sheriffs" in Subsection B.

Police officers are employees, not public officers, of municipality. 1979 Op. Att'y
Gen. No. 79-28.

Police officers and county-wide jurisdiction to serve warrants. — Because a bench
warrant is legal "process," municipal police officers clearly have county-wide jurisdiction



to execute on warrants authorized by their municipality. State v. Pinela, 113 N.M. 627,
830 P.2d 179 (Ct. App. 1992).

Resolution passed by board of commissioners of Los Alamos county giving
municipal police like powers as sheriffs or state officers in no way conflicted with or
diminished the powers of the state sheriff, and only restated what had already been
passed by the legislature under this section. 1968 Op. Att'y Gen. No. 68-117.

Traffic stop outside city limits. A deputy town marshal, who observes erratic driving
behavior, may initiate a traffic stop outside his jurisdictional territory, even though he is
neither cross-commissioned nor in fresh pursuit. State v. Arroyos, 2005-NMCA-086, 137
N.M. 769, 115 P.3d 232.

Same authority to arrest as private citizen. — A law enforcement officer acting
outside of his or her territorial jurisdiction has the same authority to arrest as does a
private citizen. State v. Arroyos, 2005-NMCA-086, 137 N.M. 769, 115 P.3d 232.

Jurisdiction of the city of Albuguerque over the university of New Mexico campus
is limited to the enforcement of state laws on the campus. 1969 Op. Att'y Gen. No. 69-
48.

Village marshals. — This statute clearly grants village marshals the power to execute
warrants of arrest anywhere within the county in which the village is located. 1961-62
Op. Att'y Gen. No. 61-3.

Prevention of breach of peace. — The power and duty to suppress breaches of the
peace includes the right to take any reasonable steps to prevent a breach of the peace
from occurring when the officers have good reason to believe that a disturbance may
take place. State v. Hilliard, 107 N.M. 506, 760 P.2d 799 (Ct. App. 1988).

Scope of investigations. — This section must be interpreted to mean that
investigations must be related to crimes which occurred within the city limits. 1976 Op.
Att'y Gen. No. 76-4.

Warrantless arrest. — If an offense is committed in the immediate presence of the
arresting officers, no warrant is required. City of Clovis v. Archie, 60 N.M. 239, 290 P.2d
1075 (1955).

Where the arrest was made for violation of an ordinance in the presence of the officer, if
the ordinance is valid, the arrest was lawful and no claim for false arrest can arise out of
it. Miller v. Stinnett, 257 F.2d 910 (10th Cir. 1958).

Municipal prisoners. — Persons arrested and held by municipal police officers for
violation of a state law or a municipal ordinance are municipal prisoners. When such
prisoners are held in the municipal jail the municipality is liable for their upkeep. 1968
Op. Att'y Gen. No. 68-21.



Liability under 41-4-12 NMSA 1978. — The statutory obligations that officers
cooperate with prosecutors and bring defendants before the courts are primarily
designed to protect the public by ensuring that dangerous criminals are removed from
society and brought to justice; accordingly, as with the duty to investigate crimes under
29-1-1 NMSA 1978, the duties of cooperating with prosecutors, diligently filing
complaints, and bringing defendants before the courts inure to the benefit of private
individuals, and the violation of these statutory duties may give rise to a cognizable
claim under the Tort Claims Act, Chapter 41, Article 4 NMSA 1978. Weinstein v. City of
Santa Fe ex rel. Santa Fe Police Dep't, 1996-NMSC-021, 121 N.M. 646, 916 P.2d 1313.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Sexual misconduct or irregularity as
amounting to "conduct unbecoming an officer," justifying officer's demotion or removal
or suspension from duty, 9 A.L.R.4th 614.

First amendment protection for law enforcement employees subject to discharge,
transfer, or discipline because of speech, 109 A.L.R. Fed. 9

62 C.J.S. Municipal Corporations 88 474, 486, 487.

3-13-3. Appointment of manager; duties and qualifications.

The governing body of any municipality having a population of one thousand or more
persons may provide for a manager either by ordinance or by an election to be called by
the governing body upon the filing of a petition containing the signatures of at least ten
percent of the registered voters in the municipality. The office of manager shall carry the
same qualifications, duties and responsibilities as provided for a manager under
Sections 3-14-13 through 3-14-15 NMSA 1978.

History: 1953 Comp., 8 14-12-3, enacted by Laws 1965, ch. 300; 1991, ch. 20, § 1.
ANNOTATIONS

The 1991 amendment, effective June 14, 1991, substituted "one thousand" for "three

thousand" in the first sentence and "3-14-13 through 3-14-15 NMSA 1978" for "14-13-13

through 14-13-15 New Mexico Statutes Annotated, 1953 Compilation"” in the second

sentence.

Mayor is responsible for appointing the city manager, although his appointment is
subject to the city council's approval. 1987 Op. Att'y Gen. No. 87-69.

City manager may also serve as the clerk of the municipality, as long as the duties of
the two offices are not incompatible. 1987 Op. Att'y Gen. No. 87-69.

3-13-4. Municipality may establish a merit system; provisions
constitute part of an employment contract.



A. Any municipality may establish by ordinance a merit system for the hiring,
promotion, discharge and general regulation of municipal employees. The ordinance
may contain reasonable restrictions or prohibitions on political activities which are
deemed detrimental to the merit system thereby established. The ordinance may
provide for a personnel board or personnel officer to:

(1) administer the ordinance; and

(2)  establish rules and regulations pursuant to the ordinance, which may
include:

(a) rules governing classification of employees;

(b) service rating of employees;

(c) establishment of pay scales and ranges;

(d) establishment of the number of hours of work per week; and

(e) methods of employment, promotion, demotion, suspension and discharge
of the municipal employees.

B. If a personnel board is created, the method of appointment, the number of
members and terms of office shall be set forth in the ordinance. The board shall serve
without compensation for its service.

C. Following the adoption of a merit system, the contract of employment between
the municipality and an employee in a position covered by the merit system shall be
subject to the provisions of the ordinance and rules and regulations issued pursuant to
the ordinance.

D. Within ten days following the adoption of a merit system, an employee in a
position covered by the merit system may file with the clerk a declaration stating that the
employee does not desire to have his employment subject to the ordinance together
with the rules and regulations issued pursuant to the ordinance. The contract of
employment of all other employees employed at the time of the adoption of the merit
system, and in positions covered by the merit system, shall be subject to the provisions
of the ordinance and all rules and regulations issued pursuant to the ordinance.

History: 1953 Comp., 8§ 14-12-4, enacted by Laws 1965, ch. 300.
ANNOTATIONS
Property interest in employment. — Merit system ordinance provisions governing

probationary employees were designed to offer a lesser expectation of continued
employment than that offered to permanent employees, and did not create a property



interest in probationary employees so as to trigger the due process protections asserted
by a dismissed police cadet. Richardson v. City of Albuquerque, 857 F.2d 727 (10th Cir.
1988).

Village clerk-treasurer not subject to merit system. — A village clerk-treasurer was
an appointed official under 3-12-4 NMSA 1978 to whom the village had no authority to
apply its merit system ordinance adopted under this section. Construing the word
"employees" in this section as not including appointed officers conforms to common
usage. Webb v. Village of Ruidoso Downs, 117 N.M. 253, 871 P.2d 17 (Ct. App. 1994).

Court personnel excluded from general merit system. — Personnel directly
employed by the courts cannot constitutionally be included in a general merit system or
ordinance. Mowrer v. Rusk, 95 N.M. 48, 618 P.2d 886 (1980).

Supervision of employees of elected officials. — A county commission, its personnel
director or other agents may exercise supervision over the employees of other elected
officials and require those employees to work hours contrary to those established by the
officials, to the extent permitted by statute, provided the board's supervision over
elected officials' employees does not interfere with the duties of those officials. 1990 Op.
Att'y Gen. No. 90-05.

Although a county commission has the authority to control staff of elected officials to
some extent through the budget, it must act reasonably in light of other demands on the
budget and the needs of the officials. 1990 Op. Att'y Gen. No. 90-05.

Increasing work hours without additional compensation. — A county commission
may increase the hours worked by county employees without additional compensation.
1990 Op. Att'y Gen. No. 90-05.

Merit system supersedes collective bargaining agreement. — If a merit system is
established there can be no collective bargaining agreement between a municipality
and its employees on those matters covered within the scope of the merit system. 1969
Op. Att'y Gen. No. 69-73.

If a merit system provides for those matters usually contained in a collective bargaining
agreement, both could not exist concurrently, and the inconsistency must be resolved in
favor of the statute or municipal ordinance establishing the merit system. International
Bhd. of Elec. Workers Local 611 v. Town of Farmington, 75 N.M. 393, 405 P.2d 233
(1965).

Grievance procedure. — A city ordinance, which provided a grievance procedure
through which an employee could obtain an order of reinstatement and back pay, had
the force of law. Mandamus was appropriate to compel the city to comply with an order
entered pursuant to that ordinance. City of Albuquerque v. Ryon, 106 N.M. 600, 747
P.2d 246 (1987).



Limited jurisdiction of board. — Because of the personnel board's limited statutory
authority to adopt regulations and to administer the merit system ordinance, it did not
have jurisdiction in an administrative grievance proceeding over employee's Open
Meetings Act and constitutional claims, and these claims were not barred by res
judicata in a separate district court action. Chavez v. City of Albuquerque, 1998-NMCA-
004, 124 N.M. 479, 952 P.2d 474.

Appeal of personnel board's administrative decision. — Absent a statute providing
otherwise, a municipal personnel board's determinations are reviewable at the district
court only by writ of certiorari for arbitrariness, capriciousness, fraud, or lack of
substantial evidence. Zamora v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182
(1995).

Law reviews. — For note, "Public Labor Disputes - A Suggested Approach for New
Mexico," see 1 N.M.L. Rev. 281 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Workmen's Compensation Law as
covering injury to municipal employee while entering or leaving place of employment, 49
A.L.R. 436, 82 A.L.R. 1043.

Workmen's Compensation Law, liability of municipal corporation under provisions of, for
additional compensation because of failure to comply with specific requirements of
statute for protection of workmen, 106 A.L.R. 79.

Collective bargaining agreements with union employees and municipal employees, 31
A.L.R.2d 1142, 37 A.L.R.3d 1147, 95 A.L.R.3d 1102.

62 C.J.S. Municipal Corporations 8§ 611.

ARTICLE 14
Commission-Manager Form of Government;
Municipalities Over 1,000

3-14-1. Commission-manager; application to municipalities over
three thousand.

Any municipality having a population of three thousand or more persons according
to the last federal census or any other official census may be organized and governed
as a commission-manager municipality if the qualified electors of the municipality elect
to be governed under the commission-manager form of government. If the qualified
electors of the municipality do not elect to be governed under the commission-manager
form of government, the municipality shall be governed under the form of government in
existence on the day the election rejecting the commission-manager form was held.



History: 1953 Comp., 8 14-13-1, enacted by Laws 1965, ch. 300; 1989, ch. 61, 8 1;
1991, ch. 20, § 2.

ANNOTATIONS

Cross references. — For appointment of manager by governing body of municipality,
see 3-13-3 NMSA 1978.

The 1989 amendment, effective June 16, 1989, substituted "one thousand" for "3,000"
in the catchline and near the beginning of the first sentence.

The 1991 amendment, effective June 14, 1991, substituted "three thousand" for "one
thousand" in the catchline and in the first sentence.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions §§ 51, 183.

62 C.J.S. Municipal Corporations §8 81 to 84.

3-14-2. Commission-manager; special election for adoption.

A. Upon petition signed by qualified electors, not less in number than fifteen percent
of the votes cast for the office of mayor at the last regular municipal election, filed with
the municipal clerk and verified by the municipal clerk to contain a sufficient number of
legal signatures, the governing body shall within ten days of verification adopt an
election resolution calling for the holding of a special election, within ninety days after
the verification of the petition, on the question of organizing the municipality under the
commission-manager form of government, or the governing body may submit to the
gualified electors of the municipality the question of organizing the municipality under
the commission-manager form of government.

B. The question to be placed shall read substantially as follows:
"For the commission-manager form of government and
providing for the election of five commissioners ; and
Against the commission-manager form of government and
providing for the election of five commissioners N
History: 1953 Comp., 8§ 14-13-2, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 110.
ANNOTATIONS

Cross references. — For examinations of signatures, purging and judicial review of
petitions, see 3-1-5 NMSA 1978.



The 1985 amendment, in Subsection A, inserted "and verified by the municipal clerk to
contain a sufficient number of legal signatures™ and "within ten days of verification adopt
an election resolution calling” and substituted "for the holding of a special election,
within ninety days after the verification of the petition” for "provide for the holding of an
election, not less than thirty days nor more than sixty days after the filing of the petition".

3-14-3. Commission-manager; certifying results of election;
recording; affirmative vote; organization.

After the results of the election have been canvassed, the governing body shall
certify the results to the municipal clerk and they shall be recorded in the minutes book
of the municipality. If a majority of the votes cast on the question favor organizing under
a commission-manager form of government, the governing body shall proceed to
organize the municipality under the commission-manager form of government.

History: 1953 Comp., 8§ 14-13-3, enacted by Laws 1965, ch. 300.
3-14-4. Commission-manager; charter.

Municipalities electing to be governed under the commission-manager form of
government shall be governed as provided in Sections 3-14-1 through 3-14-19 NMSA
1978.

History: 1953 Comp., 8 14-13-4, enacted by Laws 1965, ch. 300.

3-14-5. Commission-manager; boundaries; retention of general
powers.

Any municipality electing to be governed under the commission-manager form of
government shall retain its present boundary except as it may be altered as authorized
by statute and shall possess all powers granted by the constitution and statutes of New
Mexico to other municipalities, not inconsistent with the provisions of Sections 3-14-1
through 3-14-19 NMSA 1978.

History: 1953 Comp., 8 14-13-5, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 C.J.S. Municipal Corporations § 94.

3-14-6. Commission-manager; districts for selection of
commissioners; redistricting.

A. The governing body of a municipality organizing under the commission-manager
form of government shall district the municipality into five commissioner districts. Each



district shall be compact in area and equal in population, as nearly as possible. For all
municipalities having a population in excess of ten thousand, a commissioner shall
reside in and be elected from each district; provided that the governing body of a
municipality having a population of ten thousand or less may provide for single-member
districts as provided in this section.

B. The governing body of the municipality may redistrict the municipality whenever
redistricting is warranted. Upon petition signed by qualified electors equal in number to
the votes cast for the commissioner receiving the greatest number of votes at the last
regular municipal election, the governing body of the municipality shall redistrict the
municipality.

History: 1953 Comp., 8 14-13-6, enacted by Laws 1965, ch. 300; 1985, ch. 203, § 3.
ANNOTATIONS

The 1985 amendment substituted the last sentence in Subsection A for the former last
sentence which read, "A commissioner shall be elected for each district but shall be
voted on at large".

Section inapplicable to home rule municipality. — This section is not applicable to a
home rule municipality to deny it the power to provide for a different number of city
commissioners than otherwise proscribed because the composition of a municipal
government is a matter of local, not statewide concern, and to construe otherwise would
frustrate the purpose of the home rule amendment, N.M. Const., art. X, 8§ 6. State ex rel.
Haynes v. Bonem, 114 N.M. 627, 845 P.2d 150 (1992).

3-14-7. Commission-manager; candidates for office; write-in
ballots.

If no more candidates qualify for office than there are vacancies to be filled, they
shall be declared elected without a vote, upon certification by the municipal clerk. If
there is no candidate for office, the ballot shall be printed without names and a voter
may write in the name of a qualified elector upon the ballot.

History: 1953 Comp., § 14-13-7, enacted by Laws 1965, ch. 300.
ANNOTATIONS
Right to "write in" is restricted to where no candidate for the office qualifies by having

his name appear on the ballot, i.e., the statute means just what it says. 1957-58 Op.
Att'y Gen. No. 57-126.

3-14-8. Commissioners; special election; terms.



A. Within ten days after the adoption of the commission-manager form of
government, the governing body shall adopt an election resolution calling for the holding
of a special election within one hundred twenty days after the adoption of the
commission-manager form of government, for the purpose of electing five
commissioners. The election shall be conducted in the same manner as are regular
municipal elections pursuant to the terms of the Municipal Election Code [Chapter 3,
Articles 8 and 9 NMSA 1978]. The commissioners so elected shall determine their terms
of office by lot, so that three commissioners shall serve until the next regular municipal
election and two commissioners shall serve until the succeeding regular municipal
election.

B. Their respective successors shall hold office for staggered periods of four years
and until their successors are elected and take office as provided in the Municipal
Election Code.

History: 1953 Comp., 8 14-13-8, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 111.
ANNOTATIONS
Cross references. — For giving notice of special election, see 3-8-35 NMSA 1978.

The 1985 amendment, in Subsection A, substituted "ten days" for "ninety days" near
the beginning of the first sentence, substituted "shall adopt an election resolution calling
for the holding of a special election within one hundred twenty days after the adoption of
the commission-manager form of government" for "shall call a special election" near the
middle of the first sentence, and added "pursuant to the terms of the Municipal Election
Code" at the end of the second sentence and substituted "take office as provided in the
Municipal Election Code" for "qualified" at the end of Subsection B.

3-14-9. Vacancies in commission.

A. Except as provided in Subsection B of this section, if a vacancy occurs in the
commission, the remaining elected and appointed commissioners shall, by a majority
vote, appoint a qualified elector to fill the vacancy until the next regular municipal
election, or any special election called in accordance with Subsection B of this section,
at which time a qualified elector shall be elected to fill the remaining unexpired term, if
any.

B. A special election, for the purpose of filling a vacancy on the governing body,
may be called by the chairman, with the consent of the governing body or by the
governing body. Except for the fact that the election need not be held on the date
specified in the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978] for
the regular municipal election, the special election to fill a vacancy shall be conducted in
the manner set forth in the Municipal Election Code for regular municipal elections.
However, this subsection shall not apply to those municipalities which have adopted a
charter under the provisions of Article 10, Section 6 of the constitution of New Mexico or



to those counties which have incorporated under the provisions of Article 10, Section 5
of the constitution of New Mexico.

History: 1953 Comp., 8 14-13-9, enacted by Laws 1965, ch. 300; 1973, ch. 129, § 2;
1985, ch. 208, § 112.

ANNOTATIONS

The 1985 amendment added the second sentence of Subsection B.

3-14-10. Commission-manager; selection of mayor; duties.

At the first meeting of the new commission after each election, or as soon thereafter
as practical, the commissioners shall select one of their number as mayor to act for two
years, or until a successor is selected and qualified, unless sooner removed by death,
resignation or removal from office. The mayor shall preside at all meetings of the
commission and perform other duties, consistent with his office, as imposed by the
commission. The mayor has all powers and duties of a commissioner, including the right
to vote upon all questions considered by the commission. He is the official head of the
municipality for all ceremonial purposes, for the purpose of civil process and for military
purposes. During his absence or disability, his duties shall be performed by another
member of the commission, appointed by a majority of the commission and designated
as mayor pro tem.

History: 1953 Comp., § 14-13-10, enacted by Laws 1965, ch. 300.
3-14-11. Commission meetings; disclosure.

The commission shall meet at least twice each month. Meetings shall be open to the
public and the official records of the meetings shall be open to inspection at all times.

History: 1953 Comp., § 14-13-11, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For meeting of public bodies to be open to public, see 10-15-1 to
10-15-4 NMSA 1978.

3-14-12. Powers vested in commission; duties of commission.

A. All powers of the municipality are vested in the commission. The commission
shall:

(1) pass all ordinances and other measures conducive to the welfare of the
municipality;



(2) perform all acts required for the general welfare of the municipality; and

3) in addition to the office of manager, create all offices necessary for the
proper carrying on of the work of the municipality.

B. The commission shall appoint a manager and shall hold him responsible for the
proper and efficient administration of the municipal government.

History: 1953 Comp., 8 14-13-12, enacted by Laws 1965, ch. 300.
ANNOTATIONS

New administrative departments may be created by either ordinance or
resolution. 1957-58 Op. Att'y Gen. No. 57-126.

Cooperative agreements. — The city and county may enter into an agreement to
cooperate in sponsoring a watershed protection and flood prevention program. 1955-56
Op. Att'y Gen. No. 6522.

Minimum wage for city employees. — If the commission desires to enact a minimum
wage ordinance for city employees, or perhaps delegate the authority to establish wage
rates to its manager, keeping in mind its budget and revenue, it would be acting within
its powers, but it may not lawfully delegate this authority to some outsider over whom it
has no supervision or control. Adams v. City of Albuquerque, 62 N.M. 208, 307 P.2d
792 (1957).

Law reviews. — For article, "Prisoners Are People," see 10 Nat. Resources J. 869
(1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 8§ 181, 185, 186.

62 C.J.S. Municipal Corporations 88 150, 151, 208, 355.
3-14-13. Manager; employment; qualifications; salary.

The manager shall be the chief administrative officer. He shall be employed for an
indefinite term and until a vacancy is created by death, resignation or removal by the
commission. The manager shall be appointed solely on the basis of administrative
gualifications and his selection shall not be limited by reason of former residence. The
manager shall receive a salary to be fixed by the commission.

History: 1953 Comp., 8§ 14-13-13, enacted by Laws 1965, ch. 300.

ANNOTATIONS



Cross references. — For appointment of manager, see 3-13-3 NMSA 1978.

Municipal manager is not public officer of municipality for purposes of N.M.
Const., art. V, 8§ 13. 1979 Op. Att'y Gen. No. 79-28.

Mayor is empowered to discharge a city manager but only with the city council's
approval. 1987 Op. Att'y Gen. No. 87-69.

Procedure governing removal. — This section, in providing that the manager shall be
employed for an indefinite term and shall hold office until, among other things, he is
removed by the commission, is tantamount to saying that the manager holds office at
the pleasure of the commission and so is not entitled as a matter of law to notice and
hearing prior to removal. However, if the commission so desires, nothing prohibits the
commission from establishing some sort of procedure governing removal. 1957-58 Op.
Att'y Gen. No. 57-126.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 186.

Liability for acts or omissions of city manager, 38 A.L.R. 1412.
Constitutionality of city manager form of government, 67 A.L.R. 737.

Prohibition to control administrative officers in matters relating to contracts, 115 A.L.R.
22,159 A.L.R. 627.

3-14-14. Manager; duties; attendance at meetings; budget.

A. The manager shall:

(1) enforce and carry out all ordinances, rules and regulations enacted by the
commission;

(2) employ and discharge all persons engaged in the administrative service of
the municipality;

3) prepare and submit an annual budget; and

(4) make recommendations to the commission on all matters concerning the
welfare of the municipality.

B. The manager shall have a seat, but no vote, at every meeting of the commission.
Except when clearly undesirable or unnecessary, the commission shall request the
opinion of the manager on any proposed measure.

History: 1953 Comp., § 14-13-14, enacted by Laws 1965, ch. 300.



ANNOTATIONS

Municipal manager is not public officer of municipality for purposes of N.M.
Const., art. V, 8§ 13. 1979 Op. Att'y Gen. No. 79-28.

Manager's authority to discharge does not supersede mayor's and council's. —
There is nothing in this section to indicate that the mayor's and/or city council's authority
to discharge and employ under 3-11-6D NMSA 1978 is superseded by the city
manager's authority to discharge persons in administrative service. Sanchez v. City of
Belen, 98 N.M. 57, 644 P.2d 1046 (Ct. App. 1982).

Subsection (A)(2) does not supersede the mayor's or city council's power to hire or
discharge an employee. 1987 Op. Att'y Gen. No. 87-69.

Employees in "administrative service" may be properly defined to include all city
employees in nonexempt status, and to specifically exclude all appointed officers of the
city. 1987 Op. Att'y Gen. No. 87-69.

Sole authority to hire and fire personnel. — This section recognizes the manager as
the chief administrative officer of a city under the commission-manager form of
government, responsible only to the commission who may discharge him at will. Sole
authority to hire and fire the personnel of the city is vested in the manager, without
concurrence of the commission. 1957-58 Op. Att'y Gen. No. 57-126.

Law reviews. — For article, "Prisoners Are People," see 10 Nat. Resources J. 869
(2970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 185.

62 C.J.S. Municipal Corporations 88 370, 391, 392, 394 to 405.

3-14-15. Commissioner-manager; departments; directors.

The administration of the affairs of the municipality shall be divided into as many
departments as may be deemed desirable by the commission. Each department shall
be under the charge of a person employed by the manager.

History: 1953 Comp., § 14-13-15, enacted by Laws 1965, ch. 300.

3-14-16. Commission-manager; recall; election; ballot; effect; filling
vacancies.

A. In any commission-manager municipality, any elective officer is subject to a recall
election. Upon petition seeking the recall of an elective officer, signed by the qualified
electors in a number more than twenty percent of the average number of voters who



voted at the previous four regular municipal elections or more than twenty percent of the
number of voters who voted at the previous regular municipal election, whichever is the
greater, the commission shall call a special election unless the regular municipal
election occurs within sixty days, in which case the qualified electors shall vote on the
recall at the regular election.

B. In either case, there shall be a special ballot containing the name of the officer,
the office he holds and the dates of the beginning and termination of his official term.
Below the name of the officer shall be two phrases:

"For the recall" and
"Against the recall,”

one below the other with a space after each for placing a cross where desired. If a
majority of the votes cast favor recall and the number of votes cast favoring a recall are
equal to or more than the number the officer received when he was a candidate for
office, the office in question is declared vacant.

C. If an officer is recalled, he shall not be eligible for reelection until the term for
which he was originally elected has expired.

D. If the recall election results in a failure to secure the votes necessary to recall,
the officer in question shall not be subject again to recall until six months have elapsed
from the date the previous recall election was held.

E. A vacancy created by a recall election shall be filled in the same manner as other
vacancies on the commission are filled. If all commissioners are recalled at the same
election, the municipal clerk, or if there is no municipal clerk, the district court shall
within three days call an election as provided in Section 3-14-8 NMSA 1978, for the
election of five commissioners.

History: 1953 Comp., 8 14-13-16, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Section contrary to constitution as to removal of municipal judges. — Since N.M.
Const., art. VI, § 32, created a judicial standards commission and explicitly provided for
grounds for and general procedures to be followed in removing judges from office, no
legislatively created means of removing judicial officers was contemplated. Therefore,
this section, which provided for recall of elective officers in commission-manager
municipalities, was contrary to that section insofar as it pertained to removal of
municipal judges. Cooper v. Albuquerque City Comm'n, 85 N.M. 786, 518 P.2d 275
(2974).



Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 187.

62 C.J.S. Municipal Corporations 88 437 to 441.

3-14-17. Commission-manager; referendum; subjects petition;
election; effect; repeal of emergency measure.

A. If within thirty days following the adoption of an ordinance or resolution, a
petition, signed by the qualified electors in a number more than twenty percent of the
average number of voters who voted at the previous four regular municipal elections or
more than twenty percent of the number of voters who voted at the previous regular
municipal election, whichever is the greater, is presented to the commission asking that
the ordinance or resolution in question be submitted to a special election for its adoption
or rejection, the ordinance or resolution shall become ineffective upon verification of the
petition and the commission shall within ten days of verification adopt a resolution
calling for the holding of a special election on the measure within ninety days of the
verification of the petition.

B. The ballot shall contain the text of the ordinance or resolution in question. Below
the text shall be the phrases:

"For the above measure", and
"Against the above measure”,

followed by spaces for marking the ballot with a cross or check or other mark
necessary for proper counting of the ballot, in order to cast a vote for the phrase
desired. If a majority of the votes cast favor the measure, it shall take effect
immediately. If a majority of the votes cast are against the measure, it shall not take
effect.

C. If an ordinance or resolution is an emergency measure, it shall go into effect
immediately, but it may be repealed by an adverse majority at a referendum election.

History: 1953 Comp., 8 14-13-17, enacted by Laws 1965, ch. 300; 1985, ch. 208, 8§
113.

ANNOTATIONS

Cross references. — For examinations of signatures, purging and judicial review of
petitions, see 3-1-5 NMSA 1978.

The 1985 amendment inserted "upon verification of the petition" following "resolution
shall become ineffective”, substituted "within ten days of verification adopt a resolution

calling for the holding of a special election" for "provide for an election”, "ninety days" for



"sixty days", and "verification of the petition” for "filing of the petition" near the end of
Subsection A, and inserted "the ballot" following "spaces for marking” and "or check or
other mark necessary for proper counting of the ballot, in order to cast a vote for"
preceding "the phrase desired" near the middle of Subsection B.

Liberal construction. — Provisions reserving to the people the power of referendum
are to be given a liberal construction to effectuate the policy thereby adopted. City
Comm'n v. State ex rel. Nichols, 75 N.M. 438, 405 P.2d 924 (1965).

Exception to referendum power. — The referendum power of voters under
Subsection A of this section and the city charter was subject to an implied exception for
administrative and executive matters, and an ordinance that changed the rate charged
by a city-owned utility was an administrative matter within the scope of the exception.
Johnson v. City of Alamogordo, 1996-NMSC-004, 121 N.M. 232, 910 P.2d 308.

Summary of ordinance only required. — Where Subsection B of this section states

"the ballot shall contain the text," the statutory language can be construed as requiring
only a summary of the ordinance to be decided upon. Turner v. Barnhart, 83 N.M. 759,
497 P.2d 970 (1972).

Failure to print entire ordinance does not void election. — Where Subsection B of
this section provides "the ballot shall contain the text of the ordinance or resolution in
guestion," failure to print the entire ordinance on the ballot does not amount to an
irregularity in the election that is substantial enough to void the election and circumvent
the will of the voters involved. Turner v. Barnhart, 83 N.M. 759, 497 P.2d 970 (1972).

No time limit is set out for the filing of referendum petitions on emergency
measures. City Comm'n v. State ex rel. Nichols, 75 N.M. 438, 405 P.2d 924 (1965).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. Jur. 2d Initiative and
Referendum 88 7, 9 et seq.

Right of signer of petition or remonstrance to withdraw therefrom or revoke withdrawal
in time therefor, 27 A.L.R.2d 604.

62 C.J.S. Municipal Corporations 88 311 to 327.

3-14-18. Commission-manager; initiative; failure of commission to
adopt; election.

A. In any commission-manager municipality, upon petition, signed by the qualified
electors in a number more than twenty percent of the average number of voters who
voted at the previous four regular municipal elections or more than twenty percent of the
number of voters who voted at the previous regular municipal election, whichever is the
greater, any measure may be proposed to the commission for enactment within thirty
days of the date of verification of the petition. If the commission:



(2) fails to act;
(2) acts adversely; or

(3) amends the proposed measure, the commission shall, within ten days of
the expiration of the thirty day period, adopt an election resolution calling for the holding
of a special election within ninety days of the expiration of the thirty day period for the
purpose of submitting the measure to the electorate.

B. The ballot shall contain the proposed measure and the measure as amended, if
the commission amends the proposed measure. After each measure there shall be
printed the words:

"For", and
"Against",

followed by spaces for marking the ballot with a cross or check or other mark
necessary for proper counting of the ballot, in order to cast a vote for the phrase
desired.

C. The measure receiving a majority of the votes cast on that measure in its favor is
adopted. If each measure receives a majority of votes cast on that measure in its favor,
the measure receiving the greatest number of votes cast in its favor is adopted.

History: 1953 Comp., 8 14-13-18, enacted by Laws 1965, ch. 300; 1985, ch. 208, 8
114.

ANNOTATIONS

The 1985 amendment substituted "verification of the petition" for "filing of the petition"
at the end of the first sentence in the introductory paragraph of Subsection A,
substituted "the commission shall, within ten days of the expiration of the thirty-day
period, adopt an election resolution calling for the holding of a special election within
ninety days of the expiration of the thirty-day period for the purpose of submitting” for
"the commission shall call a special election in not less than thirty days nor more than
sixty days for the purpose of submitting” in Subsection A(3), and substituted "followed
by spaces for marking the ballot with a cross or check or other mark necessary for
proper counting of the ballot, in order to cast the vote for the phrase desired” for "with
spaces for crosses after each word" near the end of Subsection B.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. Jur. 2d Initiative and
Referendum 88 7, 9 et seq.

62 C.J.S. Municipal Corporations 88 311 to 327.



3-14-19. Abandonment of commission-manager government.

A. Within ten days of the verification of a petition submitted to the municipal clerk
and signed by thirty percent of the qualified electors of the municipality, the commission
shall adopt an election resolution calling for the holding of a special election within
ninety days of verification to vote on the question of abandoning the commission-
manager form of government.

B. If a majority of the votes cast at the special election favor abandonment of the
commission-manager form of government, the form of government reverts to that form
of government existing immediately preceding the adoption of the commission-manager
form of government after the election and taking office of the new officers, and the
commission shall within ten days after the filing of the certificate of canvass in the
minute book adopt an election resolution calling for the holding of a special election
within one hundred twenty days of such filing to elect new officers.

C. The election shall be held in the same manner as regular municipal elections are
held as provided in the Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA
1978]. The mayor and one-half of the members of the governing body shall hold office
until the next regular municipal election and the remaining one-half of the members of
the governing body shall hold office until the succeeding regular municipal election. The
terms of the members of the governing body shall be determined by lot after their
election.

D. No election shall be held upon the question of abandoning the commission-
manager form of government within two years after an election has been held adopting
the commission-manager form of government or confirming its continued existence.

History: 1953 Comp., 8 14-13-19, enacted by Laws 1965, ch. 300; 1985, ch. 208, 8§
115.

ANNOTATIONS

The 1985 amendment substituted "Within ten days of the verification of a petition
submitted to the municipal clerk and" for "Upon petition" at the beginning and
substituted "shall adopt an election resolution calling for the holding of a special election
within ninety days of verification" for "shall call for a special election" near the end of
Subsection A, substituted "and taking office" for "and qualifications” and "within ten days
after the filing of the certificate of canvass in the minute book adopt an election
resolution calling” for "immediately provide" and inserted "within one hundred twenty
days of such filing" preceding "to elect new officers" near the end of Subsection B, and
inserted "as provided in the Municipal Election Code" at the end of the first sentence in
Subsection C.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions § 184.



ARTICLE 15
Municipal Charters

3-15-1. Short title.

Sections 3-15-1 through 3-15-16 NMSA 1978 may be cited as the "Municipal Charter
Act."

History: 1953 Comp., § 14-14-1, enacted by Laws 1971, ch. 118, § 1.
ANNOTATIONS

Repeals. — Laws 1971, ch. 118, § 1, repeals former 14-14-1, 1953 Comp., relating to

permission for any incorporated municipality to adopt a charter, and enacts the above

section.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88§ 51 to 53.

Mistake in reference in statute to municipal charter, 5 A.L.R. 1010, 14 A.L.R. 274.
Power of city under freeholders' charter over taxes, 35 A.L.R. 883.

Injunctive relief against submission of constitutional amendment, statute, municipal
charter or municipal ordinance, on ground that proposed action would be

unconstitutional, 19 A.L.R.2d 519.

62 C.J.S. Municipal Corporations 8§88 81 to 97.

3-15-2. Qualified electors may adopt charter.

The qualified electors of a municipality who wish to be governed pursuant to Article
10, Section 6 of the constitution of New Mexico may adopt, amend or repeal a charter
pursuant to the Municipal Charter Act [3-15-1 to 3-15-16 NMSA 1978].

History: 1953 Comp., § 14-14-1.1, enacted by Laws 1971, ch. 118, § 2.
ANNOTATIONS

Necessary condition for submission of charter to electorate. — Approval of a

proposed charter by the governing body of the municipality is a necessary condition to

submitting the proposed charter to the electorate for adoption. 1979 Op. Att'y Gen. No.
79-24.

3-15-3. Definitions.



As used in the Municipal Charter Act [3-15-1 to 3-15-16 NMSA 1978], "municipality”
means any incorporated city, town, village or county, whether incorporated under
general act, special act or constitutional provision.

History: 1953 Comp., § 14-14-1.2, enacted by Laws 1971, ch. 118, § 3.

3-15-4. Petition; submission to voters; frequency of elections;
withdrawal of signatures.

Upon petition signed by five percent of the qualified electors of the municipality, the
presiding officer of the governing body of the municipality shall by proclamation submit
to the qualified electors of the municipality the question of adopting a charter for the
municipality under the Municipal Charter Act [3-15-1 to 3-15-16 NMSA 1978], at a
special election to be held at a specified time, and within sixty days after the charter
provided for in Section 3-15-5 NMSA 1978 has been prepared and filed with the clerk of
the municipality. If the charter is not adopted at the special election, the question of
adopting a charter under the Municipal Charter Act shall not be resubmitted to the
voters of the municipality for two years thereafter. No elector who has signed the
petition shall be permitted to withdraw his name after the petition has been filed with the
clerk of the municipality except where his signature has been procured by fraud.

History: 1953 Comp., 8 14-14-2, enacted by Laws 1965, ch. 300; 1971, ch. 118, § 4.
ANNOTATIONS

Cross references. — For examinations of signatures, purging and judicial review of
petitions, see 3-1-5 NMSA 1978.

Necessary condition for submission of charter to electorate. — Approval of a
proposed charter by the governing body of the municipality is a necessary condition to
submitting the proposed charter to the electorate for adoption. 1979 Op. Att'y Gen. No.
79-24.

3-15-5. Charter commission; appointment; number; qualifications;
duties.

Within five days after the filing of the petition, the presiding officer of the governing
body shall appoint a charter commission or the governing body of a municipality may
appoint a charter commission upon its own initiative at any time. The charter
commission shall consist of not less than seven members, no more than a simple
majority shall belong to the same political party. The charter commission shall prepare a
charter providing for the government of the municipality and shall complete the
proposed charter and file it with the clerk of the municipality within one hundred eighty
days from the date of its appointment. The commission shall select its own chairman.



History: 1953 Comp., § 14-14-3, enacted by Laws 1965, ch. 300; 1971, ch. 118, § 5.

3-15-6. Gratuitous service by committee; expenses.

The electors shall serve without pay and may expend money for such items as
clerical help and stationery in the amount allowed by the municipality.

History: 1953 Comp., 8§ 14-14-4, enacted by Laws 1965, ch. 300.

3-15-7. Charter; provisions; restrictions; prior legislation.

The charter may provide for any system or form of government that may be deemed
expedient and beneficial to the people of the municipality, including the manner of
appointment or election of its officers, the recall of the officers and the petition and
referendum of any ordinance, resolution or action of the municipality; provided, that the
charter shall not be inconsistent with the constitution of New Mexico, shall not authorize
the levy of any tax not specifically authorized by the laws of the state and shall not
authorize the expenditure of public funds for other than public purposes. All bylaws,
ordinances and resolutions lawfully passed and in force in the municipality before the
adoption of the charter shall remain in force until amended or repealed.

History: 1953 Comp., 8 14-14-5, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Municipal wage ordinance upheld. — In passing the Minimum Wage Act, the
legislature allowed any existing local minimum wage ordinances that were more
favorable to employees to stay in effect. New Mexicans for Free Enterprise v. City of
Santa Fe, 2006-NMCA-007, 138 N.M. 785, 126 P.3d 1149.

Municipal corporation created under an unconstitutional charter is a de facto
corporation, and its officers are de facto officers. City of Albuquerque v. Water Supply
Co., 24 N.M. 368, 174 P. 217 (1918).

Application of state law when authorizations omitted from charter. — Where a city
adopts a charter, but omits from such charter authorization to the city commissioners to
pave city streets and meet the cost by special assessment and to enforce the liens
created therefor by foreclosures, the state law on municipalities governs. Ellis v. New
Mexico Constr. Co., 27 N.M. 312, 201 P. 487 (1921).

Term limits not authorized. — The language in this section authorizing a provision for
the "manner of appointment or election of its officers" does not give home rule
municipalities the power to set term limits for its elected officials; the phrase refers
merely to the time, place, and manner of conducting elections and does not grant the
power to adopt additional qualifications for elective office. Cottrell v. Santillanes, 120
N.M. 367, 901 P.2d 785 (Ct. App. 1995).



Am. Jur. 2d, A.L.R. and C.J.S. references. — Constitutionality of charter provision
making actual knowledge or notice of defect in street or public place a condition of
municipal liability for personal injury or damage to property caused thereby, 83 A.L.R.
288.

Persons upon whom notice of injury or claim against municipal corporation may or must
be served, 23 A.L.R.2d 969.

Validity, construction, and operation of constitutional and statutory "term limits"
provisions, 112 A.L.R.5th 1, § 7.

3-15-8. Boundaries; prior rights and property; saving clause.

The territorial limits of the municipality shall remain the same as under its former
organization until changed in accordance with law, and all rights and property of every
description which were vested in any municipality under its former organization shall
remain vested in the municipality under the organization herein contemplated and
provided for, and no contract or franchise, and no right or liability, either in favor of or
against the municipality, and no suit or prosecution of any kind shall be affected by any
such reorganization.

History: 1953 Comp., 8 14-14-6, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 C.J.S. Municipal Corporations § 95.

3-15-9. Special election on adoption of charter.

Within five days after the filing with the clerk of the municipality of the charter
provided for by Sections 3-15-1 through 3-15-16 NMSA 1978, and the charter being
approved by a majority of the members elected to the governing body of the
municipality at a regular or special meeting, the presiding officer of the governing body
of the municipality shall by proclamation call a special election for the purpose of
submitting to the electors of the municipality the question of whether or not the
municipality shall adopt the charter prepared by the charter committee. The special
election may be called and held at the same time and in conjunction with the regular
election for municipal officers. Should the charter filed with the clerk of the municipality
fail to be approved by the governing body of the municipality, the charter shall be
returned to the chairman of the charter committee together with a letter of transmittal
stating the reason why the charter has been rejected by the governing body. The
charter committee shall revise the charter in accordance with their instructions in the
letter of transmittal and shall refile the same with the clerk of the municipality within sixty
days after the chairman of the charter committee shall have had returned to him the
rejected charter. If the charter is then approved, the election proclamation shall be
issued, or if not approved, the charter shall be returned by the governing body to the



charter committee. This procedure shall continue until a charter is presented and
approved by the governing body of the municipality.

History: 1953 Comp., 8 14-14-7, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Necessary condition for submission of charter to electorate. — Approval of a
proposed charter by the governing body of the municipality is a necessary condition to
submitting the proposed charter to the electorate for adoption. 1979 Op. Att'y Gen. No.
79-24.

3-15-10. Qualifications of voters; ballots; conduct of election; effect
of adoption.

All qualified electors residing within the municipality shall be qualified to vote at the
special election held under Sections 3-15-1 through 3-15-16 NMSA 1978, and the vote
shall be by separate ballots, one of which shall be:

"In favor of adoption of charter []" and the other:
"Against adoption of charter []."

The special election shall be conducted in accordance with Sections 3-8-1 through
3-8-19 NMSA 1978 [Chapter 3, Article 8 NMSA 1978], and if a majority of all the votes
cast shall favor the adoption of the charter, the same shall take effect immediately
insofar as necessary to authorize the election of officers thereunder, but shall not take
effect otherwise until such date as may be specified in the charter, which date shall not
be less than sixty days after the special election. After the date fixed by the charter, the
municipality shall be deemed reorganized under the provisions of the charter, and the
powers and duties of all officers elected or appointed under the former laws shall cease.

History: 1953 Comp., 8 14-14-8, enacted by Laws 1965, ch. 300.

ANNOTATIONS
Bracketed material. — The bracketed material near the beginning of the last
paragraph was added by the compiler. It was not enacted by the legislature, and it is not
part of the law. Sections 3-8-1 to 3-18-19 NMSA 1978 were amended and recompiled
throughout Chapter 3, Article 8 NMSA 1978 by Laws 1985, ch. 208.
Voters are given no alternatives except approval or disapproval of the charter as

proposed. They may not, under the statute, be given any options other than approval or
disapproval. 1971 Op. Att'y Gen. No. 71-50.

3-15-11. First election of officers; time; law governing.



In case the charter is adopted, it shall be the duty of the presiding officer of the
governing body of the municipality to issue a proclamation calling a special election for
the election of such elective officers as may be provided for in the charter. The election
shall be at least ten days before the date specified in the charter for it to go into effect,
and the election shall be held in accordance with the provisions of the charter.

History: 1953 Comp., 8§ 14-14-9, enacted by Laws 1965, ch. 300.
3-15-12. Filing and recording certified copies of charter.

In case of adoption of a charter under the provisions of Sections 3-15-1 through 3-
15-16 NMSA 1978, the presiding officer of the governing body of the municipality shall
transmit to the secretary of state a duly enrolled and engrossed copy of the charter,
which shall be authenticated by the signature of the presiding officer of the governing
body of the municipality, and the certificate of the clerk of the municipality and the
corporate seal of the municipality, and thereupon the secretary of state shall cause the
charter to be filed and recorded in his office. A like copy of the charter, authenticated
and certified as specified in this section, shall be recorded in the office of the county
clerk.

History: 1953 Comp., § 14-14-10, enacted by Laws 1965, ch. 300.

3-15-13. Charter controls when statute is inconsistent; statutory
interpretation.

A. A municipality organized under the provisions of the Municipal Charter Act [3-15-
1 to 3-15-16 NMSA 1978] shall be governed by the provisions of the charter adopted
pursuant to that act, and no law relating to municipalities inconsistent with the provisions
of the charter shall apply to any such municipality.

B. A municipality which adopts a charter may exercise all legislative powers and
perform all functions not expressly denied charter municipalities by general law or
charter. A liberal construction shall be given to the powers of municipalities to provide
for maximum local self-government.

History: 1953 Comp., 8 14-14-11, enacted by Laws 1965, ch. 300; 1984, ch. 65, 8 173.
ANNOTATIONS

Application of state law where authorizations omitted from charter. — Where a city
adopts a charter, but omits from such charter authorization to the city commissioners to
pave city streets and meet the cost by special assessment and to enforce the liens
created therefor by foreclosure, the state law on municipalities governs. Ellis v. New
Mexico Constr. Co., 27 N.M. 312, 201 P. 487 (1921).



Referendum provision dealing specially with popular referenda on franchise
ordinances prevails over referendum provisions of the city charter applying to
ordinances generally and not to franchise ordinances alone. Albuquerque Bus Co. v.
Everly, 53 N.M. 460, 211 P.2d 127 (1949).

3-15-14. Petitions; qualifications of signers; contents.

Petitions provided for in Sections 3-15-1 through 3-15-16 NMSA 1978, shall be
signed only by qualified electors of the municipality, and each petition shall contain in
addition to the names of the petitioners, the street and house number or place in which
the petitioner resides.

History: 1953 Comp., 8 14-14-12, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For examinations of signatures, purging and judicial review of
petitions, see 3-1-5 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right of signer of petition or
remonstrance to withdraw therefrom or revoke withdrawal in time therefor, 27 A.L.R.2d
604.

3-15-15. Publication of proposed charter.

Whenever a proclamation calling for a special election as provided for by Section 3-
15-9 NMSA 1978, shall be issued, a copy of the proposed charter shall be published
once each week for four consecutive weeks, and the presiding officer of the governing
body of the municipality shall cause to be printed for distribution not less than one
thousand copies of the proposed charter, the distribution to be not less than three
weeks before the date set for the election.

History: 1953 Comp., 8 14-14-13, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For definition of "publish” or "publication,” see 3-1-2 NMSA 1978.

3-15-16. Amendment or repeal of charter; alternate methods.

The charter of any municipality adopted under the provisions of Article 10, Section 6
of the constitution of New Mexico, by law of the territorial legislature of New Mexico or
under the provisions of the Municipal Charter Act [3-15-1 to 3-15-16 NMSA 1978] may
be amended or repealed either by a proposal submitted by the governing body of the
municipality to the qualified electors or by petition as provided for in Section 3-15-4



NMSA 1978 for the adoption of an original charter at a general or special election and
ratified by a majority of the qualified electors voting on the amendment or repeal.

History: 1953 Comp., 8 14-14-14, enacted by Laws 1965, ch. 300; 1971, ch 118, § 6;
1990, ch. 63, § 1.

ANNOTATIONS

The 1990 amendment, effective May 16, 1990, inserted "by law of the territorial
legislature of New Mexico" and "under the provisions of," substituted "Section 3-15-4
NMSA 1978" for "Section 14-14-2 NMSA 1953" and made a minor stylistic change.

A municipality's charter may be amended only as authorized by the legislature.
1987 Op. Att'y Gen. No. 87-81.

There is no legislative grant of authority for Silver City, which is not a home-rule
municipality, to amend its charter. It must adopt a new charter. 1987 Op. Att'y Gen. No.
87-81.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Extension of boundaries of municipality
by amendment to charter, 64 A.L.R. 1371.

Detachment of territory from municipality under power to amend charter, 117 A.L.R.
296.

Doctrine of de facto existence or powers of municipal corporation as applicable to
amendment or revision of charter, 7 A.L.R.2d 1407.

ARTICLE 16
Combined Municipal Organizations

3-16-1. Combined city-county municipal corporations; definitions.
As used in Sections 3-16-1 through 3-16-18 NMSA 1978:

A. "combined municipal organization" means the combined city and county
municipal corporation, whether prior to or subsequent to the completed consolidation,
including the area within the exterior boundaries of the municipality and county;

B. "city" means the municipality involved in the city and county consolidation,
including the area within the boundary of the city;

C. "county” means the county government including the area within the
exterior boundaries of the county involved in the city and county consolidation, and
outside the boundary of the city; and



D. "election units" includes the area of the city and county, respectively.
History: 1953 Comp., 8 14-15-1, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Home rule municipalities. — Home rule municipality may set minimum wage higher
than that required by the state Minimum Wage Act because of the independent powers
possessed by municipalities in New Mexico and the absence of any conflict with state
law. New Mexicans for Free Enterprise v. City of Santa Fe, 2006-NMCA-007, 138 N.M.
785, 126 P.3d 1149.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. Jur. 2d Municipal Corporations,
Counties, and Other Political Subdivisions 88 81, 82.

62 C.J.S. Municipal Corporations § 79.

3-16-2. Combined organization; charter committee; proposed
charter:; election; ballots.

When the total population of any combined municipal organization shall be at least
fifty thousand inhabitants, a city-county government may be organized as hereinafter
provided. The legislative authority of any city within a combined municipal organization
by ordinance, and the county commissioners of a county within the same combined
municipal organization, by resolution, may express their desire that the question of the
formation of a combined city and county municipal corporation shall be submitted to the
voters of the city and the county outside the city, in accordance with Article 10, Section
4 of the constitution of New Mexico, at a special election called and held as hereinafter
provided. In the event approval is obtained by ordinance in the city and by resolution of
the county commissioners, then the governing body of any city may appoint seven
members who are residents of the city, and the county commissioners may appoint
seven members who are residents of the county, making a total of fourteen members,
which will form a city and county charter committee. Said charter committee shall meet
to draft a charter not inconsistent with the constitution and laws of New Mexico
pertaining to city charters. The proposed charter must be approved by a majority of the
fourteen appointed members of the charter committee. In the event said proposed
charter is approved by the committee, it shall be submitted separately to the county
commissioners and governing body of the city, and must be approved by a majority vote
of each of these bodies. In the event said bodies approve the proposed charter, then,
within sixty days, the county commissioners shall call a special election to be held in the
combined municipal organization for the purpose of voting upon the question of city-
county consolidation and upon the proposed charter therefor. The special election shall
be called, conducted and canvassed in the same manner as general elections for the
election of county officers are called, conducted and canvassed; provided, that the vote
of electors in voting divisions in each election unit upon each proposition shall be



separately counted, canvassed and kept. The ballot for such special election shall be
substantially as follows:

"City and County Consolidation: Shall the city
of ..., (here insert name of city) be consolidated with
the remainder of the county of ............ (here insert name
of county in which the city is located) as a political
subdivision and become a combined city and county
government? YES ....... NO .......

Shall the City and County of ............ (here insert
name of city and county) adopt the proposed city and county
charter? YES ....... NO ....... "

A copy of the proposed charter shall be posted at or near the front entrance of each
voting division in plain view of the electors desiring to vote thereon. Each registered
voter of the city and county shall be entitled to vote in the precinct or election district in
which he is registered, and the propositions shall be submitted in such manner that the
voters may vote for or against them. If a majority of the voters voting on the propositions
in the city and a majority of the voters voting on the propositions in the county outside
the city vote in favor of the propositions submitted, a city and county government for the
combined municipal organization shall be established in accordance with Sections 3-16-
1 through 3-16-18 NMSA 1978. If a majority vote of either election unit is against the
proposition of consolidation, the proposition shall not again be submitted to the voters of
the combined municipal organization within two years of the date of such election. The
cost of the election and preparing the proposed city and county charter shall be
apportioned between, and paid by, the city and county in proportion to the number of
votes cast on the proposition inside the city and the number of votes cast in the county
outside the city.

History: 1953 Comp., 8 14-15-2, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Los Alamos county may not adopt a charter providing for a combined city-county
government until the population within the proposed territorial limits is 50,000 or more.
1961-62 Op. Att'y Gen. No. 62-96.

3-16-3. Approval of charter at election; legislative body for
combined organization.

If the propositions submitted to the electors shall carry in both election units, and if
the charter shall be approved by the majority of electors voting on the question, it may
become the organic law of the combined city and county government and shall be
effective as hereinafter provided. If the charter is rejected, in the event approval is given
for the consolidation, the governing body of the city and county shall, within sixty days



thereafter, provide for a new charter committee as hereinbefore set forth for the purpose
of framing a new proposed charter which shall be done and submitted to the voters in
like manner, and this procedure shall be followed until a proposed charter for such
combined city and county government is approved by the electors. The charter, when
adopted, may be revised or amended as provided in the charter or bylaw for such
charters. The governing body of the city and the board of county commissioners shall
be the first legislative authority of the combined municipal organization and they shall
continue in office until the terms for which each was elected expires, and no successor
shall be elected or appointed under the combined municipal organization charter until
the number of said body falls below the number provided in the city and county charter.

History: 1953 Comp., 8 14-15-3, enacted by Laws 1965, ch. 300.

3-16-4. Charter; contents.

The charter shall designate the number and terms of members of the legislative
authority and the name of the combined municipal corporation; the elective officers, the
terms of such officers, manner of election and their powers and duties, and may provide
for any form of local government for the city and county not inconsistent with the
constitution and laws of New Mexico.

History: 1953 Comp., 8 14-15-4, enacted by Laws 1965, ch. 300.

3-16-5. Date for commencing operation of new organization;
disapproval of charter; effect.

In the event a combined municipal organization is approved by a majority of the
electors in each election unit and a proposed charter therefor has likewise been
approved by a majority of the electors in each election unit, the city government and the
county government and all offices thereof, except as provided herein, shall terminate,
and the new combined municipal organization government shall begin operation in lieu
thereof on the first day of July following the adoption of a charter for the combined
municipal organization by the governing authority of the combined municipal
organization. If approval of the proposed charter is given by a vote of the majority of the
electors voting thereon, the governing authority of the combined municipal organization
may adopt the same by a majority vote. In the event the electors of either election unit
shall disapprove the proposed charter submitted to them for approval for two
consecutive elections upon such proposition, subsequent to the first election, then the
consolidation, although previously approved, shall not become effective but shall be
void, and the proposition for consolidation shall not be again submitted to a vote of the
electors in the combined municipal organization for a period of two years after the last
election on the question of approval of the charter.

History: 1953 Comp., § 14-15-5, enacted by Laws 1965, ch. 300.

3-16-6. Powers of combined organization.



Upon the date the new combined municipal organization begins operation as
provided herein, and thereafter, the organization shall be a municipal corporation of
New Mexico and thereupon and thereafter shall exercise all the powers vested in it by
the charter adopted for its government and all powers and duties vested in cities by the
constitution and laws of New Mexico, and also all powers vested by law in counties,
except as provided in the charter adopted and in Article 10, Section 4 of the constitution
of New Mexico.

History: 1953 Comp., 8§ 14-15-6, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 C.J.S. Municipal Corporations § 94.

3-16-7. County officers at time of city and county consolidation;
duties.

In the event of a city and county consolidation, any county officer holding office at
the time the charter becomes effective shall continue in office for his unexpired term and
may exercise such functions or duties for the combined municipal organization as the
legislative authority thereof determines, and after expiration of his term the county office
shall terminate, except as provided herein.

History: 1953 Comp., 8 14-15-7, enacted by Laws 1965, ch. 300.

3-16-8. Justices of the peace [Magistrates] at time of city and
county consolidation; duties; vacancies.

Unless otherwise provided for in the combined municipal organization charter,
justices of the peace [magistrates] who have been elected and are holding office within
the boundaries of the combined municipal organization at the time such government
becomes operative, shall continue to hold office as justices of the peace [magistrates]
for such combined municipal organization within their respective precincts for the term
for which they have been elected, and their successors shall be elected at the time and
in the manner and for the term provided by law for justices of the peace [magistrates].
Vacancies in office shall be filled by the governing body of the combined municipal
organization for the term as provided for justices of the peace [magistrates] appointed to
fill vacancies. Justices of the peace [magistrates] in the combined municipal
organization shall exercise the same powers and jurisdiction as is provided by law for
justices of the peace [magistrates].

History: 1953 Comp., 8 14-15-8, enacted by Laws 1965, ch. 300.

ANNOTATIONS



Bracketed material. — Pursuant to Laws 1968, ch. 62, § 40, "magistrates" was
inserted in brackets throughout this section. The bracketed material was not enacted by
the legislature and is not a part of the law.

3-16-9. Municipal judges to be provided for in charter.

If there is a city and county consolidation, there shall be municipal judges who shall
exercise the powers and jurisdiction vested by the combined municipal organization
charter in municipal courts. They shall be elected and their vacancies filled in the
manner provided for in the charter.

History: 1953 Comp., 8 14-15-9, enacted by Laws 1965, ch. 300.
ANNOTATIONS

Cross references. — For municipal courts, see 35-14-1 NMSA 1978 et seq.

3-16-10. Pending cases in courts not to be affected by
consolidation.

If there is a city and county consolidation, any civil or criminal case filed or pending,
in any proper court at the time the combined municipal organization becomes effective,
shall not be affected by the consolidation but shall continue and may be tried, dismissed
or disposed of in the same manner as if the consolidation had not been made.

History: 1953 Comp., § 14-15-10, enacted by Laws 1965, ch. 300.

3-16-11. Probate judges and district judges at time of consolidation;
effect.

A. The probate judge of the county when the consolidation becomes effective shall
become the probate judge of the combined municipal organization and shall have the
same powers, jurisdiction and duties as provided by law for probate judges of a county,
and shall hold office for the remainder of the term for which he was elected. His
successor shall be elected at the time and in the manner and for the term provided by
law for such office.

B. The district judge or judges acting within and for the county, after the
consolidation is complete and operative, shall be district judges within and for the
combined municipal organization with the same jurisdiction, powers and duties as if no
consolidation had been made.

History: 1953 Comp., 8§ 14-15-11, enacted by Laws 1965, ch. 300.



3-16-12. Real and personal property taxes; assessment, levy and
collection.

If there is a city and county consolidation all real and personal property within the
combined municipal organization shall be assessed, taxed and taxes levied and
collected at the time and in the manner provided by law.

History: 1953 Comp., 8 14-15-12, enacted by Laws 1965, ch. 300.

3-16-13. Books and records of combined organization,; filing of
instruments.

A. If there is a city and county consolidation, and on and after the date the
combined municipal organization government becomes operative, adequate books and
records shall be provided in the municipal corporation for recording or filing instruments
in the municipal corporation, as will be more specifically provided in the combined
municipal organization charter. All books and records provided and kept by a county
officer prior to the consolidation of the city and county shall continue to be made
available to the public by the combined municipal organization and copies thereof
furnished as now provided by law by the combined municipal organization official who,
under the charter, is required to keep and maintain the records, with the same force and
effect as if the consolidation had not occurred.

B. Instruments required or authorized by law to be filed or recorded with county
clerks in order to constitute public notice, shall be filed with the clerk of the combined
municipal organization or officer designated in the charter for such purposes, and when
so filed or recorded shall have the same force and effect and constitute public notice in
the same manner and to the same extent as if filed with county clerks of a county.

History: 1953 Comp., 8 14-15-13, enacted by Laws 1965, ch. 300.

3-16-14. Assets and liabilities of city and county vest in combined
organization; exceptions.

If there is a city and county consolidation all property, assets, credits, causes of
action or other rights or interests belonging to the city or county at the time the
combined municipal organization government becomes operative shall belong to the
combined municipal organization, and, if necessary, the combined municipal
organization may demand, sue for, recover and enforce the rights in appropriate courts
in the name of the combined municipal organization, and all debts and obligations of the
city or county existing at the time the combined municipal organization government
becomes operative shall become the debt and obligation of the combined municipal
organization and shall be assumed and paid by it as and when due; provided, that all
bonded indebtedness of the city or county shall remain the separate debt of the city or
county, respectively, and the city or county shall respectively retain its separate identity



for debt service purposes until the debts of each legal entity have been fully paid. Tax
levies shall continue to be made in the city and county for the required debt service.
Special assessments and revenue bonds of the city or county shall likewise continue to
be paid only as provided originally for the payment thereof and the city or county shall
maintain its separate identity for the purpose of the debt service. All budget and cash
balances in all funds of the city and county, except interest and sinking funds for debt
service, shall likewise vest in and belong to the combined municipal organization and
become available for its use in paying current operating expenses.

History: 1953 Comp., 8 14-15-14, enacted by Laws 1965, ch. 300.

3-16-15. Continuation of prosecutions, ordinances, rights,
privileges and franchises.

If there is a city and county consolidation all rights, franchises and privileges granted
by the city or county and all ordinances of the city effective at the date the combined
municipal organization government becomes operative shall continue in full force and
effect throughout the combined municipal organization until expiration, repeal,
termination, amendment or modification, as authorized by law, and all prosecutions not
already commenced for offenses committed before or after the county-city government
becomes operative may be made in the name of the combined municipal organization in
the proper court.

History: 1953 Comp., 8 14-15-15, enacted by Laws 1965, ch. 300.
3-16-16. City and county property vests in combined organization.

If there is a city and county consolidation, all property, real, personal or mixed,
belonging to the city or county shall vest in and become the property of the combined
municipal organization government immediately when the combined municipal
organization government becomes operative.

History: 1953 Comp., 8 14-15-16, enacted by Laws 1965, ch. 300.

3-16-17. Substitution of combined organization in pending court
proceedings.

If any action, suit or proceeding is pending in any court for or against the city or
county at the time the combined municipal organization becomes operative, the
combined municipal organization shall be substituted as plaintiff or defendant, as the
case may be, in such action, suit or proceeding, and the same shall proceed as if the
claim, right, debt or demand upon which the action, suit or proceeding was founded,
had originally existed in favor of or against the combined municipal organization.

History: 1953 Comp., § 14-15-17, enacted by Laws 1965, ch. 300.



3-16-18. Collection of taxes; budgets; powers and duties of officers
of combined organization.

A. The county treasurer shall proceed to collect all taxes assessed against persons
or property within the combined municipal organization prior to the effective date of the
consolidation, in the same manner as if no consolidation had occurred. When the
combined municipal organization becomes operative, all county officers shall deliver to
the proper officer of the combined municipal organization designated in the charter to
receive the same, all money, property, books and records of the respective offices.

B. After the combined municipal organization becomes operative, budgets for its
government and operation shall be made in the same manner, subject to the same
limitations as provided by law for budgets of cities and counties. From said date
property shall be assessed for taxes and taxes levied and collected thereon by the
combined municipal organization in the same manner and subject to the same
limitations as provided by law for assessment, levy and collection of taxes in cities and
counties including the procedure for collection of delinquent taxes.

C. After the combined municipal organization becomes operative, each officer of the
organization designated by the charter to assume the powers and duties in whole or in
part of the county officer or city officer whom he supersedes, shall have all of the rights,
powers and duties respectively imposed by law upon the superseded county officer or
city officer, and the exercise and performance of the functions when done shall be valid
and of the same force and effect as if done by the officer superseded.

Hist