CHAPTER 55
Uniform Commercial Code

ARTICLE 1
General Provisions

ANNOTATIONS

Compiler's notes. — Laws 1961, ch. 96 enacted New Mexico's version of the Uniform
Commercial Code. The 1972 revision of the code, which revised primarily Article 9, was
adopted by Laws 1985, ch. 193, effective January 1, 1986. The 1977 revision of the
code, which revised primarily Article 8, was adopted by Laws 1987, ch. 248, effective
June 19, 1987. The 1987 and 1989 additions of Articles 2A and 4A, respectively, and
the 1990 revisions of Articles 3 and 4, were adopted by Laws 1992, Chapter 114.
Citations within the official commentary may be found within this compilation by
prefacing the section number given with Chapter 55.

PART 1
SHORT TITLE, CONSTRUCTION, APPLICATION AND
SUBJECT MATTER OF THE ACT

55-1-101. Short titles.

(a) Chapter 55 NMSA 1978 shall be known and may be cited as the "Uniform
Commercial Code"; and

(b) Chapter 55, Article 1 NMSA 1978 shall be known and may be cited as the
"Uniform Commercial Code-General Provision”.

History: 1953 Comp., 8 50A-1-101, enacted by Laws 1961, ch. 96, § 1-101; 1992, ch.
114, 8 1; 2005, ch. 144, 8§ 1.

ANNOTATIONS
OFFICIAL COMMENT

Each article of the code (except this article and Article 10) may also be cited by its own
short title. See Sections 2-101, 3-101, 4-101, 5-101, 6-101, 7-101, 8-101 and 9-101.

The 1992 amendment, effective July 1, 1992, substituted "Chapter 55 NMSA 1978" for
"This act" and inserted "the".



The 2005 amendment, effective January 1, 2006, adds Subsection (b) to define the
"Uniform Commercial Code-General Provisions".

Purpose of comments is to explain provisions of the code itself, in effect to promote
uniformity of interpretation. Burchett v. Allied Concord Fin. Corp., 74 N.M. 575, 396 P.2d
186 (1964).

And comments deemed persuasive. — Official comments appearing as part of the
Uniform Commercial Code are not direct authority for construction to be placed upon a
section of the code, nevertheless they are persuasive and represent the opinion of the
National Conference of Commissioners on Uniform State Laws and the American Law
Institute. Burchett v. Allied Concord Fin. Corp., 74 N.M. 575, 396 P.2d 186 (1964).

The court recognizes official comments to the code as persuasive, but not controlling,
authority. First State Bank v. Clark, 91 N.M. 117, 570 P.2d 1144 (1977).

Law reviews. — For article, "New Mexico's Uniform Commercial Code: Who Is the
Beneficiary of the Stop Payment Provisions of Article 4?" see 4 Nat. Resources J. 69
(1964).

For article, "Special Property Under the Uniform Commercial Code: A New Concept in
Sales," see 4 Nat. Resources J. 98 (1964).

For article, "Fixtures and the Uniform Commercial Code in New Mexico," see 4 Nat.
Resources J. 109 (1964).

Graham v. Stoneham, 73 N.M. 382, 388 P.2d 389 (1963), commented on in 4 Nat.
Resources J. 175 (1964).

For note, "New Mexico's Uniform Commercial Code: Presentment Warranties and the
Myth of the 'Shelter Provision' " see 4 Nat. Resources J. 398 (1964).

For comment, "Assignments - Maker's Defenses Cut Off - Uniform Commercial Code §
9-206," see 5 Nat. Resources J. 408 (1965).

For article, "The Warehouseman vs. the Secured Party: Who Prevails When the
Warehouseman's Lien Covers Goods Subject to a Security Interest?" see 8 Nat.
Resources J. 331 (1968).

Loucks v. Albuguerque Nat'l Bank, 76 N.M. 735, 418 P.2d 191 (1966), commented on in
8 Nat. Resources J. 169 (1968).

For comment, "Commercial Law - Uniform Commercial Code - Sale of Goods," see 8
Nat. Resources J. 176 (1968).



For note, "Fixtures, Security Interests and Filing: Problems of Title Examination in New
Mexico," see 8 Nat. Resources J. 513 (1968).

Strevell-Paterson Fin. Co. v. May, 77 N.M. 331, 422 P.2d 366 (1967), commented on in
8 Nat. Resources J. 713 (1968).

For comment, "The Miller Act in New Mexico - Materialman's Right to Recover on
Prime's Surety Bond in Public Works Contracts - Notice as Condition Precedent to
Action,” see 9 Nat. Resources J. 295 (1969).

For comment, "New Mexico's Uniform Commercial Code in Oil and Gas Transactions,"
see 10 Nat. Resources J. 361 (1970).

For article, "Survey of New Mexico Law, 1982-83: Commercial Law," see 14 N.M.L.
Rev. 45 (1984).

For article, "Lender Recourse in Indian Country: A Navajo Case Study," see 21 N.M.L.
Rev. 275 (1991).

For survey of 1990-91 commercial law, see 22 N.M.L. Rev. 661 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes § 42; 67
Am. Jur. 2d Sales 8§ 1 et seq.; 68A Am. Jur. 2d Secured Transactions 8 163 et seq.

Excessiveness or inadequacy of attorney's fees in matters involving commercial and
general business activities, 23 A.L.R.5th 241.

82 C.J.S. Statutes § 221.

55-1-102. Scope of article.

Chapter 55, Article 1 NMSA 1978 applies to a transaction to the extent that it is
governed by another article of the Uniform Commercial Code.

History: Laws 2005, ch. 144, § 2.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Section 74, Uniform Sales Act; Section 57, Uniform
Warehouse Receipts Act; Section 52, Uniform Bills of Lading Act; Section 19, Uniform

Stock Transfer Act and Section 18, Uniform Trust Receipts Act.

Changes. Rephrased and new material added.



Purposes of changes. — 1. Subsections (1) and (2) are intended to make it clear that:

This act is drawn to provide flexibility so that, since it is intended to be a semi-
permanent piece of legislation, it will provide its own machinery for expansion of
commercial practices. It is intended to make it possible for the law embodied in this act
to be developed by the courts in the light of unforeseen and new circumstances and
practices. However, the proper construction of the act requires that its interpretation and
application be limited to its reason.

Courts have been careful to keep broad acts from being hampered in their effects by
later acts of limited scope. Pacific Wool Growers v. Draper & Co., 158 Or. 1, 73 P.2d
1391 (1937), and compare Section 1-104. They have recognized the policies embodied
in an act as applicable in reason to subject-matter which was not expressly included in
the language of the act, Commercial Nat. Bank of New Orleans v. Canal-Louisiana
Bank & Trust Co., 239 U.S. 520, 36 S. Ct. 194, 60 L. Ed. 417 (1916) (bona fide
purchase policy of Uniform Warehouse Receipts Act extended to case not covered but
of equivalent nature). They have done the same where reason and policy so required,
even where the subject matter had been intentionally excluded from the act in general.
Agar v. Orda, 264 N.Y. 248, 190 N.E. 479 (1934) (Uniform Sales Act change in seller's
remedies applied to contract for sale of choses in action even though the general
coverage of that act was intentionally limited to goods "other than things in action.")
They have implemented a statutory policy with liberal and useful remedies not provided
in the statutory text. They have disregarded a statutory limitation of remedy where the
reason of the limitation did not apply. Fiterman v. J. N. Johnson & Co., 156 Minn. 201,
194 N.W. 399 (1923) (requirement of return of the goods as a condition to rescission for
breach of warranty; also, partial rescission allowed). Nothing in this act stands in the
way of the continuance of such action by the courts.

The act should be construed in accordance with its underlying purposes and policies.
The text of each section should be read in the light of the purpose and policy of the rule
or principle in question, as also of the act as a whole, and the application of the
language should be construed narrowly or broadly, as the case may be, in conformity
with the purposes and policies involved.

2. Subsection (3) states affirmatively at the outset that freedom of contract is a principle
of the code: "the effect" of its provisions may be varied by "agreement.” The meaning of
the statute itself must be found in its text, including its definitions, and in appropriate
extrinsic aids; it cannot be varied by agreement. But the code seeks to avoid the type of
interference with evolutionary growth found in Manhattan Co. v. Morgan, 242 N.Y. 38,
150 N.E. 594 (1926). Thus private parties cannot make an instrument negotiable within
the meaning of Article 3 except as provided in Section 3-104; nor can they change the
meaning of such terms as "bona fide purchaser," "holder in due course," or "due
negotiation," as used in this act. But an agreement can change the legal consequences
which would otherwise flow from the provisions of the act. "Agreement" here includes
the effect given to course of dealing, usage of trade and course of performance by
Sections 1-201, 1-205 and 2-208; the effect of an agreement on the rights of third



parties is left to specific provisions of this act and to supplementary principles applicable
under the next section. The rights of third parties under Section 9-301 when a security
interest is unperfected, for example, cannot be destroyed by a clause in the security
agreement.

This principle of freedom of contract is subject to specific exceptions found elsewhere in
the act and to the general exception stated here. The specific exceptions vary in
explicitness: the statute of frauds found in Section 2-201, for example, does not
explicitly preclude oral waiver of the requirement of a writing, but a fair reading denies
enforcement to such a waiver as part of the "contract” made unenforceable; Section 9-
501(3), on the other hand, is quite explicit. Under the exception for "the obligations of
good faith, diligence, reasonableness and care prescribed by this act,” provisions of the
act prescribing such obligations are not to be disclaimed. However, the section also
recognizes the prevailing practice of having agreements set forth standards by which
due diligence is measured and explicitly provides that, in the absence of a showing that
the standards manifestly are unreasonable, the agreement controls. In this connection,
Section 1-205 incorporating into the agreement prior course of dealing and usages of
trade is of particular importance.

3. Subsection (4) is intended to make it clear that, as a matter of drafting, words such as
"unless otherwise agreed" have been used to avoid controversy as to whether the
subject matter of a particular section does or does not fall within the exceptions to
Subsection (3), but absence of such words contains no negative implication since under
Subsection (3) the general and residual rule is that the effect of all provisions of the act
may be varied by agreement.

4. Subsection (5) is modelled on 1 U.S.C. Section 1 and New York General
Construction Law Sections 22 and 35.

Laws 2005, ch. 144, § 2, effective January 1, 2006, repeals 55-1-102 NMSA 1978, as
enacted by Laws 1961, ch. 96, 8§ 1-102, relating to rules of construction and variation by
agreement, and enacts a new 55-1-102 NMSA 1978 set forth above. Former 55-1-102
NMSA 1978 is now part of Subsection A of 55-1-103 NMSA 1978. For provisions of
former 55-1-102 NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of
Law DVD.

Compiler's notes. — Laws 1961, ch. 96, § 10-105, directs the compiler to retain article,
part, section and subsection designations, headings, numbers, indentations and layout
as used in Articles 1 to 9 of this act.

For current law governing variation by agreement, see 55-1-302 NMSA 1978

Applicability of former law. — It is evident that provisions of the code are not
applicable as to transactions completed or entered into before the effective date of the
code, but those transactions are governed by provisions of the former law even though
repealed or amended by the code. 1961-62 Op. Att'y Gen. No. 62-12.



Variant meanings of "commercial paper". — "Commercial paper" in former 58-13-
29H NMSA 1978 did not have a meaning identical to "commercial paper" under New
Mexico's U.C.C.; although a document might have been commercial paper under both
acts, the purposes of the two acts were not the same. State v. Sheets, 94 N.M. 356, 610
P.2d 760 (Ct. App. 1980).

Reasonableness of guaranty contracts. — Guaranty contracts according to which the
creditor bank was not, as a prerequisite to the guarantors' liability, obliged to take any
security, although it had a right to do so, no provision of which required the bank to
perfect security taken or otherwise to deal with it in any particular way, and under which
the guarantors waived their rights to subrogation and waived and released any claims to
the security and to "any benefit of, and any right to participate in any security now or
hereafter held by bank," while the bank was given the right to "waive and release" the
security at any time without the waiver or release affecting the guarantors' obligation to
pay, are not inherently unreasonable. American Bank of Commerce v. Covolo, 88 N.M.
405, 540 P.2d 1294 (1975).

And interpretation by court. — Since former 55-3-606 NMSA 1978 allowed a surety to
waive his defenses and this section allowed parties by agreement to determine the
standards by which performance of their good faith obligations could be measured, a
court could then interpret the provisions of the guaranty agreement to determine
whether the guarantors should be relieved of liability under the general law of
suretyship. American Bank of Commerce v. Covolo, 88 N.M. 405, 540 P.2d 1294
(1975).

Law reviews. — For article, "Fixtures and the Uniform Commercial Code in New
Mexico," see 4 Nat. Resources J. 109 (1964).

For comment, "Commercial Law - Uniform Commercial Code - Sale of Goods," see 8
Nat. Resources J. 176 (1968).

Clovis Nat'l| Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967), commented on in 8
Nat. Resources J. 183 (1968).

For article, "Essential Attributes of Commercial Paper - Part I," see 1 N.M. L. Rev. 479
(1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8 51;
68A Am. Jur. 2d Secured Transactions § 358 et seq.

Sufficiency of description of collateral in financing statement under U.C.C. 88 9-110 and
9-402, 100 A.L.R.3d 10.

Sufficiency of secured party's signature on financing statement or security agreement
under U.C.C. § 9-402, 100 A.L.R.3d 390.



Sufficiency of description of collateral in security agreement under U.C.C. 88 9-110 and
9-203, 100 A.L.R.3d 940.

31 C.J.S. Estoppel 88 55, 57, 98; 82 C.J.S. Statutes § 315.

55-1-103. Construction of Uniform Commercial Code to promote its
purposes and policies; applicability of supplemental principles of
law.

(a) The Uniform Commercial Code must be liberally construed and applied to
promote its underlying purposes and policies, which are:

(1)  to simplify, clarify and modernize the law governing commercial
transactions;

(2)  to permit the continued expansion of commercial practices through
custom, usage and agreement of the parties; and

(3) to make uniform the law among the various jurisdictions.

(b) Unless displaced by the particular provisions of the Uniform Commercial Code,
the principles of law and equity, including the law merchant and the law relative to
capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress,
coercion, mistake, bankruptcy and other validating or invalidating cause, supplement its
provisions.

History: 1953 Comp., 8 50A-1-103, enacted by Laws 1961, ch. 96, § 1-1032; 1978
Comp.; Laws 2005, ch. 143, 8§ 3.

ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Sections 2 and 73, Uniform Sales Act; Section 196,
Uniform Negotiable Instruments Act; Section 56, Uniform Warehouse Receipts Act;
Section 51, Uniform Bills of Lading Act; Section 18, Uniform Stock Transfer Act and
Section 17, Uniform Trust Receipts Act.

Changes. Rephrased, the reference to "estoppel” and "validating" being new.

Purposes of changes. — 1. While this section indicates the continued applicability to
commercial contracts of all supplemental bodies of law except insofar as they are
explicitly displaced by this act, the principle has been stated in more detail and the
phrasing enlarged to make it clear that the "validating", as well as the "invalidating"
causes referred to in the prior uniform statutory provisions, are included here.
"Validating" as used here in conjunction with “invalidating” is not intended as a narrow



word confined to original validation, but extends to cover any factor which at any time or
in any manner renders or helps to render valid any right or transaction.

2. The general law of capacity is continued by express mention to make clear that
Section 2 of the old Uniform Sales Act (omitted in this act as stating no matter not
contained in the general law) is also consolidated in the present section. Hence, where
a statute limits the capacity of a non-complying corporation to sue, this is equally
applicable to contracts of sale to which such corporation is a party.

3. The listing given in this section is merely illustrative; no listing could be exhaustive.
Nor is the fact that in some sections particular circumstances have led to express
reference to other fields of law intended at any time to suggest the negation of the
general application of the principles of this section.

Laws 2005, ch. 144, § 3, effective January 1, 2006, repeals 55-1-103 NMSA 1978, as
enacted by Laws 1961, ch. 96, § 1-103, and enacts a new 55-1-103 NMSA 1978.
Subsection (b) is almost identical to 55-1-103 NMSA 1978. Pursuant to 12-2A-14 NMSA
1978, this section is shown as amended.

The 2005 amendment, effective January 1, 2006, inserts a new Subsection (a) which
includes the substance of former 55-1-102 NMSA 1978.

Preservation of common-law principles. — This section does not preserve common-
law principles in area thoroughly covered by U.C.C. simply because they are not
expressly excluded. Rutherford v. Darwin, 95 N.M. 340, 622 P.2d 245 (Ct. App. 1980).

Under applicable equitable estoppel principles, the party estopped must know or
have knowledge imputed to it of concealed material facts at the time of concealment;
and the party asserting estoppel must not know the truth of the facts but must rely on
the other's conduct to its detriment. Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M. 660, 662
P.2d 661 (Ct. App. 1983).

Applicability of pre-UCC contract law. — Under the Uniform Commercial Code, to the
extent that the contract does not expressly regulate any matter relating to the exercise
of such powers as options to purchase, the continuing pre-code contract law will supply
the answer. Cranetex, Inc. v. Mountain Dev. Corp., 106 N.M. 5, 738 P.2d 123 (1987).

Action for conversion. — An action for conversion is not foreclosed where a plaintiff
also sues under 55-8-401 NMSA 1978, relating to the duty of an issurer of a security to
register transfer, pledge or release. Broadcort Capital Corp. v. Summa Medical Corp.,
972 F.2d 1183 (10th Cir. 1992).

Restitution. — A seller, who breached the contract by delivering nonconforming goods
to the buyer, could nonetheless assert a claim of restitution against the buyer when the
buyer used the goods to its benefit even though it may have rejected the goods. Credit
Inst. v. Veterinary Nutrition Corp., 2003-NMCA-010, 133 N.M. 248, 62 P.3d 339.



Law reviews. — For article, "New Mexico's Uniform Commercial Code: Who Is the
Beneficiary of the Stop Payment Provisions of Article 4?" see 4 Nat. Resources J. 69
(1964).

For note, "New Mexico's Uniform Commercial Code: Presentment Warranties and the
Myth of the 'Shelter Provision' " see 4 Nat. Resources J. 398 (1964).

For article, "The Warehouseman vs. the Secured Party: Who Prevails When the
Warehouseman's Lien Covers Goods Subject to a Security Interest?” see 8 Nat.
Resources J. 331 (1968).

Clovis Nat'l| Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967), commented on in 8
Nat. Resources J. 183 (1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 88 45,
382; 15A Am. Jur. 2d Commercial Code 88 15, 68, 75; 17A Am. Jur. 2d Contracts 8§88
23, 24.

Liability of parent for dental services to minor child, 7 A.L.R. 1070.

Civil liability of father for necessaries furnished to child taken from home by mother, 32
A.L.R. 1466.

Damages of infant on rescission of exchange of goods, 52 A.L.R.2d 1114.

82 C.J.S. Statutes 88 363, 364.

55-1-104. Construction against implicit repeal.

The Uniform Commercial Code being a general act intended as a unified coverage
of its subject matter, no part of it shall be deemed to be impliedly repealed by
subsequent legislation if such construction can reasonably be avoided.

History: 1953 Comp., 8 50A-1-104, enacted by Laws 1961, ch. 96, § 1-104; 2005, ch.
144, § 4.

ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.
Purposes. — To express the policy that no act which bears evidence of carefully
considered permanent regulative intention should lightly be regarded as impliedly

repealed by subsequent legislation. This act, carefully integrated and intended as a
uniform codification of permanent character covering an entire “field" of law, is to be



regarded as particularly resistant to implied repeal. See Pacific Wool Growers v. Draper
& Co., 158 Or. 1, 73 P.2d 1391 (1937).

The 2005 amendment, effective January 1, 2006, changes the reference from "this act"
to "the Uniform Commercial Code".

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8 51;
15A Am. Jur. 2d Commercial Code 88 16, 25.

Applicability of constitutional requirement that repealing or amendatory statute refer to
statute repealed or amended, 5 A.L.R.2d 1270.

82 C.J.S. Statutes § 291.

55-1-105. Severability.

If any provision or clause of the Uniform Commercial Code or its application to any
person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of the Uniform Commercial Code which can be given effect without the
invalid provision or application, and to this end the provisions of the Uniform
Commercial Code are severable.

History: 1953 Comp., 8 50A-1-108, enacted by Laws 1961, ch. 96, § 1-108; 1978
Comp., 8§ 55-1-108; recompiled by compiler as NMSA 1978, § 55-1-105; Laws 2005, ch.
144, 8 5.
ANNOTATIONS
OFFICIAL COMMENT
Source: Former Section 1-108.

Changes from former law: Except for changing the form of reference to the Uniform
Commercial Code, this section is identical to former Section 1-108.

1. This is the model severability section recommended by the National Conference of
Commissioners on Uniform State Laws for inclusion in all acts of extensive scope.

This is the model severability section recommended by the National Conference of
Commissioners on Uniform State Laws for inclusion in all acts of extensive scope.

Definitional cross references. — "Person". Section 1-201.

Prior uniform statutory provision. None.



Purposes. — 1. Subsection (1) states affirmatively the right of the parties to a multi-
state transaction or a transaction involving foreign trade to choose their own law. That
right is subject to the firm rules stated in the five sections listed in Subsection (2), and is
limited to jurisdictions to which the transaction bears a "reasonable relation.” In general,
the test of "reasonable relation” is similar to that laid down by the Supreme Court in
Seeman v. Philadelphia Warehouse Co., 274 U.S. 403, 47 S. Ct. 626, 71 L. Ed. 1123
(1927). Ordinarily the law chosen must be that of a jurisdiction where a significant
enough portion of the making or performance of the contract is to occur or occurs. But
an agreement as to choice of law may sometimes take effect as a short hand
expression of the intent of the parties as to matters governed by their agreement, even
though the transaction has no significant contact with the jurisdiction chosen.

2. Where there is no agreement as to the governing law, the act is applicable to any
transaction having an "appropriate" relation to any state which enacts it. Of course, the
act applies to any transaction which takes place in its entirety in a state which has
enacted the act. But the mere fact that suit is brought in a state does not make it
appropriate to apply the substantive law of that state. Cases where a relation to the
enacting state is not "appropriate" include, for example, those where the parties have
clearly contracted on the basis of some other law, as where the law of the place of
contracting and the law of the place of contemplated performance are the same and are
contrary to the law under the code.

3. Where a transaction has significant contacts with a state which has enacted the act
and also with other jurisdictions, the question what relation is "appropriate” is left to
judicial decision. In deciding that question, the court is not strictly bound by precedents
established in other contexts. Thus a conflict-of-laws decision refusing to apply a purely
local statute or rule of law to a particular multi-state transaction may not be valid
precedent for refusal to apply the code in an analogous situation. Application of the
code in such circumstances may be justified by its comprehensiveness, by the policy of
uniformity, and by the fact that it is in large part a reformulation and restatement of the
law merchant and of the understanding of a business community which transcends
state and even national boundaries. Compare Global Commerce Corp. v. Clark-Babbitt
Industries, Inc., 239 F.2d 716, 719 (2d Cir. 1956). In particular, where a transaction is
governed in large part by the code, application of another law to some detail of
performance because of an accident of geography may violate the commercial
understanding of the parties.

4. The act does not attempt to prescribe choice-of-law rules for states which do not
enact it, but this section does not prevent application of the act in a court of such a
state. Common law choice of law often rests on policies of giving effect to agreements
and of uniformity of result regardless of where suit is brought. To the extent that such
policies prevail, the relevant considerations are similar in such a court to those outlined
above.

5. Subsection (2) spells out essential limitations on the parties' right to choose the
applicable law. Especially in Article 9 parties taking a security interest or asked to



extend credit which may be subject to a security interest must have sure ways to find
out whether and where to file and where to look for possible existing filings.

6. Section 9-103 should be consulted as to the rules for perfection of security interests
and the effects of perfection and nonperfection.

The 1985 amendment deleted "of" following "the law either of this state or" near the
middle of Subsection (1), substituted "Perfection provisions of the article" for "policy and
scope of the article” and "Section 9-103" for "Sections 9-102 and 9-103" near the end of
Subsection (2) and made minor grammatical changes.

The 1992 amendment, effective July 1, 1992, made section reference substitutions
throughout the section; and, in Subsection (2), added the provisions relating to
applicability of the article on leases and to governing law in the article on fund transfers,
and deleted a former provision relating to the article on bulk transfers.

The 1996 amendment, in Subsection (2), substituted "Section 55-8-110" for "Section
55-8-105" and made a minor stylistic change. Laws 1996, ch. 47 contains no effective
date provision, but, pursuant to N.M. Const., art. 1V, § 23, is effective May 15, 1996, 90
days after adjournment of the legislature. See Volume 14 NMSA 1978 for "Adjournment
Dates of Sessions of Legislature” table.

The 1997 amendment, effective July 1, 1997, inserted "letters of credit. Section 55-5-
116 NMSA 1978;" in Subsection (2).

The 2001 amendment, effective July 1, 2001, substituted the present last paragraph for
"perfection provisions of the article on secured transactions. Section 55-9-103 NMSA
1978".

Laws 2005, ch. 144, 8§ 5, effective January 1, 2006, repeals 55-1-105 NMSA 1978 as
enacted by Laws 1961, ch. 96, § 1-105, as amended, and enacts a new 55-1-105
NMSA 1978 set forth above. The substance of former 55-1-105 NMSA 1978 has been
enacted as a new 55-1-301 NMSA 1978 by Laws 2005, ch. 144, § 15. For provisions of
former 55-1-105 NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of
Law DVD.

Laws 2005, ch. 144, 8 8 repeals 55-1-108 NMSA 1978 relating to severability and
enacts a new 55-1-108 NMSA 1978. The compiler has recompiled former section 55-1-
108 NMSA 1978 as 55-1-105 NMSA 1978 as the former section 55-1-108 NMSA 1978
is substantially the same as the section published above.

Jurisdiction where significant performance occurs governs choice of law. — The
law chosen must be that of a jurisdiction where a significant enough portion of the
making or performance of the contract is to occur or occurs. United Whsle. Liquor Co. v.
Brown-Forman Distillers Corp., 108 N.M. 467, 775 P.2d 233 (1989).



Public policy considerations in applying out-of-state law. — When the choice of law
rule leads to the law of another state and that law is different from the law of the forum,
the forum may decline to apply the out-of-state law if it offends the public policy of New
Mexico. United Whsle. Liquor Co. v. Brown-Forman Distillers Corp., 108 N.M. 467, 775
P.2d 233 (1989).

Determination of validity of contract executed in another state. — The validity of a
contract executed in a sister state is determined according to the laws of that state,
unless such construction conflicts with some settled policy of the forum state. Kapsa v.
Botsford, 95 N.M. 625, 624 P.2d 1022 (Ct. App. 1981).

Probate of will in forum state not significant. — The fact that the will is being
probated in the forum state is not significant in determining whether or not to use the
forum's law to decide the question of the validity of the contractual claims against the
estate. Kapsa v. Botsford, 95 N.M. 625, 624 P.2d 1022 (Ct. App. 1981).

Application of out-of-state liquor law. — Kentucky law and not the New Mexico
Alcoholic Beverage Franchise Act applied to distributorship contracts, where the
contracts bore a reasonable relation to the state of Kentucky and the choice of law
provision therein did not violate some fundamental principle of justice. United Whsle.
Liguor Co. v. Brown-Forman Distillers Corp., 108 N.M. 467, 775 P.2d 233 (1989).
Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes § 100;
15A Am. Jur. 2d Commercial Code 88 11, 13, 44; 68A Am. Jur. 2d Secured
Transactions § 8 et seq.

17 C.J.S. Contracts § 12.

55-1-106. Use of singular and plural; gender.
In the Uniform Commercial Code, unless the statutory context otherwise requires:

(1) words in the singular number include the plural, and those in the plural include
the singular; and

(2) words of any gender also refer to any other gender.

History: 1953 Comp., 8 50A-1-106, enacted by Laws 1961, ch. 96, § 1-106; 2005, ch.
144, 8 6.

ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Subsection (1) - none; Subsection (2) - Section 72,
Uniform Sales Act.



Changes. Reworded.

Purposes of changes and new matter. Subsection (1) is intended to effect three
things:

1. First, to negate the unduly narrow or technical interpretation of some remedial
provisions of prior legislation by providing that the remedies in this act are to be liberally
administered to the end stated in the section. Second, to make it clear that
compensatory damages are limited to compensation. They do not include consequential
or special damages, or penal damages; and the act elsewhere makes it clear that
damages must be minimized. Cf. Sections 1-203, 2-706 (1) and 2-712 (2). The third
purpose of Subsection (1) is to reject any doctrine that damages must be calculable with
mathematical accuracy. Compensatory damages are often at best approximate: they
have to be proved with whatever definiteness and accuracy the facts permit, but no
more. Cf. Section 2-204(3).

2. Under Subsection (2) any right or obligation described in this act is enforceable by
court action, even though no remedy may be expressly provided, unless a particular
provision specifies a different and limited effect. Whether specific performance or other
equitable relief is available is determined not by this section but by specific provisions
and by supplementary principles. Cf. Sections 1-103 and 2-716.

3. "Consequential” or "special" damages and "penal" damages are not defined in terms
in the code, but are used in the sense given them by the leading cases on the subject.

Cross references. — Sections 1-103, 1-203, 2-204 (3), 2-701, 2-706 (1), 2-712 (2) and
2-716.

Definitional cross references. — "Action”. Section 1-201.

"Aggrieved party". Section 1-201.

"Party". Section 1-201.

"Remedy". Section 1-201.

"Rights". Section 1-201.

Compiler's note. — This section was formerly Subsection (5) of 55-1-102 NMSA 1978.
Prior law. — Laws 2005, ch. 144, § 6, effective January 1, 2006, repeals 55-1-106
NMSA 1978 as enacted by Laws 1961, ch. 96, 8§ 1-106, and enacts a new 55-1-106
NMSA 1978 set forth above. The current law relating to remedies to be liberally
administered has been enacted as a new 55-1-305 NMSA 1978 by Laws 2005, ch. 144,

8§ 19. For provisions of former 55-1-106 NMSA 1978, see 2004 NMSA 1978 on New
Mexico One Source of Law DVD.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code §
24; 68A Am. Jur. 2d Secured Transactions § 527 et seq.

lllegality as basis for denying remedy of specific performance for breach of contract, 58
A.L.R.5th 387.

1A C.J.S. Actions 88 10 to 17.

55-1-107. Section captions.
Section captions are part of the Uniform Commercial Code.

History: 1953 Comp., 8 50A-1-109, enacted by Laws 1961, ch. 96, § 1-109 1978 Comp.,
8 55-1-109; recompiled by compiler as NMSA 1978, § 55-1-107; Laws 2005, ch. 144, §
1.

ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Compare Section 1, Uniform Written Obligations
Act and Sections 119 (3), 120 (2) and 122, Uniform Negotiable Instruments Law.

Purposes. — This section makes consideration unnecessary to the effective
renunciation or waiver of rights or claims arising out of an alleged breach of a
commercial contract where such renunciation is in writing and signed and delivered by
the aggrieved party. Its provisions, however, must be read in conjunction with the
section imposing an obligation of good faith (Section 1-203). There may, of course, also
be an oral renunciation or waiver sustained by consideration but subject to statute of
frauds provisions and to the section of Article 2 on sales dealing with the modification of
signed writings (Section 2-209). As is made express in the latter section this act fully
recognizes the effectiveness of waiver and estoppel.

Cross references. — Sections 1-203, 2-201 and 2-209. And see Section 2-719.
Definitional cross references. — "Aggrieved party". Section 1-201.

"Rights". Section 1-201.

"Signed”. Section 1-201.

"Written". Section 1-201.

Former section. — Laws 2005, ch. 144, § 7, effective January 1, 2006, repeals 55-1-

107 NMSA 1978 as enacted by Laws 1961, ch. 96, § 1-107, and enacts a new 55-1-107
NMSA 1978 set forth above. The substance of former 55-1-107 NMSA 1978 has been



enacted as a new 55-1-306 NMSA 1978 by Laws 2005, ch. 144, § 20. For provisions of
former 55-1-107 NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of
Law DVD.

Law reviews. — Clovis Nat'l| Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967),
commented on in 8 Nat. Resources J. 183 (1968).

For article, "Essential Attributes of Commercial Paper - Part I," see 1 N.M. L. Rev. 479
(1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8§ 382,
927, 934, 948 to 950; 28 Am. Jur. 2d Estoppel and Waiver 8§ 162; 68A Am. Jur. 2d
Secured Transactions 88 434 et seq., 590 et seq., 638 et seq.

17A C.J.S. Contracts § 491.

55-1-108. Relation to Electronic Signatures in Global and National
Commerce Act.

Chapter 55, Article 1 NMSA 1978 modifies, limits and supersedes the federal
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et
seq., except that nothing in this article modifies, limits or supersedes Section 7001(c) of
that act or authorizes electronic delivery of any of the notices described in Section
7003(b) of that act.

History: Laws 2005, ch. 144, § 8.
ANNOTATIONS
OFFICIAL COMMENT

This is the model severability section recommended by the National Conference of
Commissioners on Uniform State Laws for inclusion in all acts of extensive scope.

Definitional cross references. — "Person". Section 1-201.

Cross references. — For the Electronic Authentication of Documents Act, see Chapter
14, Article 15 NMSA 1978.

For the Uniform Electronic Transactions Act, see Chapter 14, Article 15 NMSA 1978.

Federal Electronic Signatures in Global and National Commerce Act. — The
federal Electronic Signatures in Global and National Commerce Act is codified,
generally, as 15 U.S.C.S. § 7001 et seq. Section 102 of the act is codified as 15
U.S.C.S. § 7002.



Former section — Laws 2005, ch. 144, § 8, effective January 1, 2006, repeals 55-1-
108 NMSA 1978, relating to severability, as enacted by Laws 1961, ch. 96, § 1-108, and
enacts a new 55-1-108 NMSA 1978 set forth above. The substance of former 55-1-108
NMSA 1978 has been enacted as a new 55-1-105 NMSA 1978 by Laws 2005, ch. 144,
8 5. For provisions of former 55-1-108 NMSA 1978, see 2004 NMSA 1978 on New
Mexico One Source of Law DVD.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8 51;
15A Am. Jur. 2d Commercial Code § 30.

82 C.J.S. Statutes § 92.

55-1-109. Repealed.

History: 1953 Comp., 8 50A-1-109, enacted by Laws 1961, ch. 96, § 1-109; repealed by
Laws 2005, ch. 144, § 113.

ANNOTATIONS

Repeals. — Laws 2005, ch. 144, § 113, effective January 1, 2006, relating to section
captions repeals Laws 1961, ch. 96, § 1-109. For current law, see 55-1-107 NMSA
1978.

PART 2
GENERAL DEFINITIONS AND PRINCIPLES OF
INTERPRETATION

55-1-201. General definitions.

(a) Unless the context otherwise requires, words or phrases defined in this section,
or in the additional definitions contained in other articles of the Uniform Commercial
Code that apply to particular articles or parts thereof, have the meanings stated.

(b) Subject to definitions contained in other articles of the Uniform Commercial Code
that apply to particular articles or parts thereof:

(1) "action”, in the sense of a judicial proceeding, includes recoupment,
counterclaim, set-off, suit in equity and any other proceeding in which rights are
determined;

(2)  "aggrieved party” means a party entitled to pursue a remedy;

(3) "agreement”, as distinguished from "contract", means the bargain of the
parties in fact, as found in their language or inferred from other circumstances, including



course of performance, course of dealing or usage of trade as provided in Section 55-1-
303 NMSA 1978;

(4)  "bank" means a person engaged in the business of banking and includes
a savings bank, savings and loan association, credit union and trust company;

(5) "bearer" means a person in control of a negotiable electronic document of
title or a person in possession of a negotiable instrument, negotiable tangible document
of title or certificated security that is payable to bearer or indorsed in blank;

(6)  "bill of lading” means a document of title evidencing the receipt of goods
for shipment issued by a person engaged in the business of directly or indirectly
transporting or forwarding goods. The term does not include a warehouse receipt;

(7)  "branch" includes a separately incorporated foreign branch of a bank;

(8)  "burden of establishing” a fact means the burden of persuading the trier of
fact that the existence of the fact is more probable than its nonexistence;

(9)  "buyer in ordinary course of business" means a person that buys goods in
good faith, without knowledge that the sale violates the rights of another person in the
goods, and in the ordinary course from a person, other than a pawnbroker, in the
business of selling goods of that kind. A person buys goods in the ordinary course if the
sale to the person comports with the usual or customary practices in the kind of
business in which the seller is engaged or with the seller's own usual or customary
practices. A person that sells oil, gas or other minerals at the wellhead or minehead is a
person in the business of selling goods of that kind. A buyer in ordinary course of
business may buy for cash, by exchange of other property or on secured or unsecured
credit and may acquire goods or documents of title under a preexisting contract for sale.
Only a buyer that takes possession of the goods or has a right to recover the goods
from the seller under Chapter 55, Article 2 NMSA 1978 may be a buyer in ordinary
course of business. "Buyer in ordinary course of business" does not include a person
that acquires goods in a transfer in bulk or as security for or in total or partial satisfaction
of a money debt;

(10) "conspicuous", with reference to a term, means so written, displayed or
presented that a reasonable person against which it is to operate ought to have noticed
it. Whether a term is "conspicuous” or not is a decision for the court. Conspicuous terms
include the following:

(A) a heading in capitals equal to or greater in size than the surrounding text
or in contrasting type, font or color to the surrounding text of the same or lesser size;
and

(B) language in the body of a record or display in larger type than the
surrounding text or in contrasting type, font or color to the surrounding text of the same



size or set off from surrounding text of the same size by symbols or other marks that call
attention to the language,;

(11) “consumer" means an individual who enters into a transaction primarily for
personal, family or household purposes;

(12) “contract", as distinguished from "agreement”, means the total legal
obligation that results from the parties' agreement as determined by the Uniform
Commercial Code as supplemented by any other applicable laws;

(13) “creditor" includes a general creditor, a secured creditor, a lien creditor
and any representative of creditors, including an assignee for the benefit of creditors, a
trustee in bankruptcy, a receiver in equity and an executor or administrator of an
insolvent debtor's or assignor's estate;

(14) “"defendant" includes a person in the position of defendant in a
counterclaim, cross-claim or third-party claim;

(15) “delivery", with respect to an electronic document of title, means voluntary
transfer of control, and with respect to an instrument, a tangible document of title or
chattel paper, means voluntary transfer of possession;

(16) "document of title" means a record: (i) that in the regular course of
business or financing is treated as adequately evidencing that the person in possession
or control of the record is entitled to receive, control, hold and dispose of the record and
the goods the record covers; and (ii) that purports to be issued by or addressed to a
bailee and to cover goods in the bailee's possession that are either identified or are
fungible portions of an identified mass. The term includes a bill of lading, transport
document, dock warrant, dock receipt, warehouse receipt and order for delivery of
goods. An electronic document of title means a document of title evidenced by a record
consisting of information stored in an electronic medium. A tangible document of title
means a document of title evidenced by a record consisting of information that is
inscribed on a tangible medium,;

(17) “fault" means a default, breach or wrongful act or omission;
(18) “fungible goods" means:

(A) goods of which any unit, by nature or usage of trade, is the equivalent of
any other like unit; or

(B) goods that by agreement are treated as equivalent;

(19) "genuine" means free of forgery or counterfeiting;



(20) "good faith", except as otherwise provided in Chapter 55, Article 5 NMSA
1978, means honesty in fact and the observance of reasonable commercial standards
of fair dealing;

(21) "holder" means:

(A) the person in possession of a negotiable instrument that is payable either
to bearer or to an identified person that is the person in possession;

(B) the person in possession of a negotiable tangible document of title if the
goods are deliverable either to bearer or to the order of the person in possession; or

(C)the person in control of a negotiable electronic document of title;

(22) "insolvency proceeding” includes an assignment for the benefit of creditors
or other proceeding intended to liquidate or rehabilitate the estate of the person
involved;

(23) "insolvent" means:

(A) having generally ceased to pay debts in the ordinary course of business
other than as a result of bona fide dispute;

(B) being unable to pay debts as they become due; or
(C) being insolvent within the meaning of federal bankruptcy law;

(24) "money" means a medium of exchange currently authorized or adopted by
a domestic or foreign government. The term includes a monetary unit of account
established by an intergovernmental organization or by agreement between two or more
countries;

(25) "organization" means a person other than an individual,

(26) "party", as distinguished from "third party"”, means a person that has
engaged in a transaction or made an agreement subject to the Uniform Commercial
Code;

(27) "person" means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government,
governmental subdivision, agency or instrumentality; public corporation; or any other
legal or commercial entity;

(28) "present value" means the amount as of a date certain of one or more
sums payable in the future, discounted to the date certain by use of either an interest
rate specified by the parties if that rate is not manifestly unreasonable at the time the



transaction is entered into or, if an interest rate is not so specified, a commercially
reasonable rate that takes into account the facts and circumstances at the time the
transaction is entered into;

(29) "purchase" means taking by sale, lease, discount, negotiation, mortgage,
pledge, lien, security interest, issue or reissue, gift or any other voluntary transaction
creating an interest in property;

(30) “purchaser” means a person that takes by purchase;

(31) "record" means information that is inscribed on a tangible medium or that
is stored in an electronic or other medium and is retrievable in perceivable form;

(32) "remedy" means any remedial right to which an aggrieved party is entitled
with or without resort to a tribunal;

(33) 'representative” means a person empowered to act for another, including
an agent, an officer of a corporation or association and a trustee, executor or
administrator of an estate;

(34) "right" includes remedy;

(35) "security interest" means an interest in personal property or fixtures that
secures payment or performance of an obligation. "Security interest” includes any
interest of a consignor and a buyer of accounts, chattel paper, a payment intangible or a
promissory note in a transaction that is subject to Chapter 55, Article 9 NMSA 1978.
"Security interest" does not include the special property interest of a buyer of goods on
identification of those goods to a contract for sale under Section 55-2-401 NMSA 1978,
but a buyer may also acquire a "security interest" by complying with Chapter 55, Article
9 NMSA 1978. Except as otherwise provided in Section 55-2-505 NMSA 1978, the right
of a seller or lessor of goods under Chapter 55, Article 2 or 2A NMSA 1978 to retain or
acquire possession of the goods is not a "security interest", but a seller or lessor may
also acquire a "security interest" by complying with Chapter 55, Article 9 NMSA 1978.
The retention or reservation of title by a seller of goods notwithstanding shipment or
delivery to the buyer under Section 55-2-401 NMSA 1978 is limited in effect to a
reservation of a "security interest". Whether a transaction in the form of a lease creates
a "security interest" is determined pursuant to Section 55-1-203 NMSA 1978;

(36) "send" in connection with a writing, record or notice means:

(A) to deposit in the mail or deliver for transmission by any other usual means
of communication with postage or cost of transmission provided for and properly
addressed and, in the case of an instrument, to an address specified thereon or
otherwise agreed, or if there be none to any address reasonable under the
circumstances; or



(B) in any other way to cause to be received any record or notice within the
time it would have arrived if properly sent;

(37) "signed" includes using any symbol executed or adopted with present
intention to adopt or accept a writing;

(38) “state" means a state of the United States, the District of Columbia, Puerto
Rico, the United States Virgin Islands or any territory or insular possession subject to
the jurisdiction of the United States;

(39) surety" includes a guarantor or other secondary obligor;

(40) "term" means a portion of an agreement that relates to a particular matter;

(41) "unauthorized signature” means a signature made without actual, implied
or apparent authority. The term includes a forgery;

(42) “"warehouse receipt” means a document of title issued by a person
engaged in the business of storing goods for hire; and

(43) "writing" includes printing, typewriting or any other intentional reduction to
tangible form. "Written" has a corresponding meaning.

History: 1953 Comp., 8 50A-1-201, enacted by Laws 1961, ch. 96, § 1-201; 1967, ch.
186, 8§ 4; 1985, ch. 193, § 2; 1987, ch. 248, § 1; 1992, ch. 114, § 3; 1993, ch. 214, § 1,
2001, ch. 139, § 127; 2005, ch. 144, § 9.

ANNOTATIONS

Prior Uniform Statutory Provision, Changes and New Matter:

1. "Action". See similar definitions in Section 191, Uniform Negotiable Instruments Law;
Section 76, Uniform Sales Act; Section 58, Uniform Warehouse Receipts Act; Section
53, Uniform Bills of Lading Act. The definition has been rephrased and enlarged.
2. "Aggrieved party". New.
3. "Agreement"”. New. As used in this Act the word is intended to include full recognition
of usage of trade, course of dealing, course of performance and the surrounding
circumstances as effective parts thereof, and of any agreement permitted under the
provisions of this Act to displace a stated rule of law.

4. "Bank". See Section 191, Uniform Negotiable Instruments Law.

5. "Bearer". From Section 191, Uniform Negotiable Instruments Law. The prior definition
has been broadened.



6. "Bill of Lading". See similar definitions in Section 1, Uniform Bills of Lading Act. The
definition has been enlarged to include freight forwarders' bills and bills issued by
contract carriers as well as those issued by common carriers. The definition of airbill is
new.

7. "Branch". New.
8. "Burden of establishing a fact". New.

9. "Buyer in ordinary course of business". From Section 1, Uniform Trusts Receipts Act.
The definition has been expanded to make clear the type of person protected. Its major
significance lies in Section 2-403 [55-2-403 NMSA 1978] and in the Article on Secured
Transactions (Article 9).

10. "Conspicuous”. New. This is intended to indicate some of the methods of making a
term attention-calling. But the test is whether attention can reasonably be expected to
be called to it.

11. "Contract". New. But see Sections 3 and 71, Uniform Sales Act.
12. "Creditor". New.
13. "Defendant". From Section 76, Uniform Sales Act. Rephrased.

14. "Delivery". Section 76, Uniform Sales Act, Section 191, Uniform Negotiable
Instruments Law, Section 58, Uniform Warehouse Receipts Act and Section 53, Uniform
Bills of Lading Act.

15. "Document of title". From Section 76, Uniform Sales Act, but rephrased to eliminate
certain ambiguities. Thus, by making it explicit that the obligation or designation of a
third party as "bailee" is essential to a document of title, this definition clearly rejects any
such result as obtained in Hixson v. Ward, 254 Ill. App. 505 (1929), which treated a
conditional sales contract as a document of title. Also the definition is left open so that
new types of documents may be included. It is unforeseeable what documents may one
day serve the essential purpose now filled by warehouse receipts and bills of lading.
Truck transport has already opened up problems which do not fit the patterns of practice
resting upon the assumption that a draft can move through banking channels faster than
the goods themselves can reach their destination. There lie ahead air transport and
such probabilities as teletype transmission of what may some day be regarded
commercially as "Documents of Title". The definition is stated in terms of the function of
the documents with the intention that any document which gains commercial recognition
as accomplishing the desired result shall be included within its scope. Fungible goods
are adequately identified within the language of the definition by identification of the
mass of which they are a part.



Dock warrants were within the Sales Act definition of document of title apparently for the
purpose of recognizing a valid tender by means of such paper. In current commercial
practice a dock warrant or receipt is a kind of interim certificate issued by steamship
companies upon delivery of the goods at the dock, entitling a designated person to have
issued to him at the company's office a bill of lading. The receipt itself is invariably
nonnegotiable in form although it may indicate that a negotiable bill is to be forthcoming.
Such a document is not within the general compass of the definition, although trade
usage may in some cases entitle such paper to be treated as a document of title. If the
dock receipt actually represents a storage obligation undertaken by the shipping
company, then it is a warehouse receipt within this Section regardless of the name
given to the instrument.

The goods must be "described”, but the description may be by marks or labels and may
be qualified in such a way as to disclaim personal knowledge of the issuer regarding
contents or condition. However, baggage and parcel checks and similar "tokens" of
storage which identify stored goods only as those received in exchange for the token
are not covered by this Article.

The definition is broad enough to include an airway bill.
16. "Fault". From Section 76, Uniform Sales Act.

17. "Fungible". See Sections 5, 6 and 76, Uniform Sales Act; Section 58, Uniform
Warehouse Receipts Act. Fungibility of goods "by agreement" has been added for
clarity and accuracy. As to securities, see Section 8-107 and Comment.

18. "Genuine". New.

19. "Good faith". See Section 76(2), Uniform Sales Act; Section 58(2), Uniform
Warehouse Receipts Act; Section 53(2), Uniform Bills of Lading Act; Section 22(2),
Uniform Stock Transfer Act. "Good faith”, whenever it is used in the Code, means at
least what is here state. In certain Articles, by specific provision, additional requirements
are made applicable. See, e.g., Secs. 2-103(1) (b) [55-2-103 NMSA 1978], 7-404 [55-7-
404 NMSA 1978]. To illustrate, in the Article on Sales, Section 2-103 [55-2-103 NMSA
1978], good faith is expressly defined as including in the case of a merchant
observance of reasonable commercial standards of fair dealing in the trade, so that
throughout that Article wherever a merchant appears in the case an inquiry into his
observance of such standards is necessary to determine his good faith.

20. "Holder". See similar definitions in Section 191, Uniform Negotiable Instruments
Law; Section 58, Uniform Warehouse Receipts Act; Section 53, Uniform Bills of Lading
Act.

21. "Honor". New.

22. "Insolvency proceedings”. New.



23. "Insolvent". Section 76(3), Uniform Sales Act. The three tests of insolvency -
"ceased to pay his debts in the ordinary course of business," "cannot pay his debts as
they become due," and "insolvent within the meaning of the federal bankruptcy law" -
are expressly set up as alternative tests and must be approached from a commercial
standpoint.

24. "Money". Section 6(5), Uniform Negotiable Instruments Law. The test adopted is
that of sanction of government, whether by authorization before issue or adoption
afterward, which recognizes the circulating medium as a part of the official currency of
that government. The narrow view that money is limited to legal tender is rejected.

25. "Notice". New. Compare N.I.L. Sec. 56. Under the definition a person has notice
when he has received a notification of the fact in question. But by the last sentence the
act leaves open the time and circumstances under which notice or notification may
cease to be effective. Therefore such cases as Graham v. White-Phillips Co., 296 U.S.
27,56 S. Ct. 21, 80 L. Ed. 20 (1935), are not overruled.

26. "Notifies". New. This is the word used when the essential fact is the proper dispatch
of the notice not its receipt. Compare "Send". When the essential fact is the other
party's receipt of the notice, that is stated. The second sentence states when a
notification is received.

27. New. This makes clear that reason to know, knowledge, or a notification, although
"received" for instance by a clerk in Department A of an organization, is effective for a
transaction conducted in Department B only from the time when it was or should have
been communicated to the individual conducting that transaction.

28. "Organization”. This is the definition of every type of entity or association, excluding
an individual, acting as such. Definitions of "person” were included in Section 191,
Uniform Negotiable Instruments Law; Section 76, Uniform Sales Act; Section 58,
Uniform Warehouse Receipts Act; Section 53, Uniform Bills of Lading Act; Section 22,
Uniform Stock Transfer Act; Section 1, Uniform Trust Receipts Act. The definition of
"organization” given here includes a number of entities or associations not specifically
mentioned in prior definition of "person”, namely, government, governmental subdivision
or agency, business trust, trust and estate.

29. "Party". New. Mention of a party includes, of course, a person acting through an
agent. However, where an agent comes into opposition or contrast to his principal,
particular account is taken of that situation.

30. "Person”. See Comment to definition of "Organization". The reference to Section 1-
102 is to subsection (5) of that section.

31. "Presumption”. New.



32. "Purchase". Section 58, Uniform Warehouse Receipts Act; Section 76, Uniform
Sales Act; Section 53, Uniform Bills of Lading Act; Section 22, Uniform Stock Transfer
Act; Section 1, Uniform Trust Receipts Act. Rephrased.

33. "Purchaser". Section 58, Uniform Warehouse Receipts Act; Section 76, Uniform
Sales Act; Section 53, Uniform Bills of Lading Act; Section 22, Uniform Stock Transfer
Act; Section 1, Uniform Trust Receipts Act. Rephrased.

34. "Remedy". New. The purpose is to make it clear that both remedy and rights (as
defined) include those remedial rights of "self help" which are among the most important
bodies of rights under this Act, remedial rights being those to which an aggrieved party
can resort on his own motion.

35. "Representative". New.
36. "Rights". New. See Comment to "Remedy".

37. "Security Interest". See Section 1, Uniform Trust Receipts Act. The present
definition is elaborated, in view especially of the complete coverage of the subject in
Article 9. Notice that in view of the Article the term includes the interest of certain
outright buyers of certain kinds of property. Section 1-201(37) [55-1-201 NMSA 1978] is
being amended at the same time that the Article on Leases (Article 2A) is being
promulgated as an amendment to this Act.

One of the reasons it was decided to codify the law with respect to leases was to
resolve an issue that has created considerable confusion in the courts: what is a lease?
The confusion exists, in part, due to the last two sentences of the definition of security
interest in the 1978 Official Text of the Act. Section 1-201(37) [55-1-201 NMSA 1978].
The confusion is compounded by the rather considerable change in the federal, state
and local tax laws and accounting rules as they relate to leases of goods. The answer is
important because the definition of lease determines not only the rights and remedies of
the parties to the lease but also those of third parties. If a transaction creates a lease
and not a security interest, the lessee's interest in the goods is limited to its leasehold
estate; the residual interest in the goods belongs to the lessor. This has significant
implications to the lessee's creditors. "On common law theory, the lessor, since he has
not parted with title, is entitled to full protection against the lessee's creditors and trustee
in bankruptcy...." 1 G. Gilmore, Security Interest in Personal Property 8§ 3.6, at 76
(1965).

Under pre-Act chattel security law there was generally no requirement that the lessor
file the lease, a financing statement, or the like, to enforce the lease agreement against
the lessee or any third party; the Article on Secured Transactions (Article 9) did not
change the common law in that respect. Coogan, Leasing and the Uniform Commercial
Code, in Equipment Leasing - Leveraged Leasing 681, 700 n. 25, 729 n. 80 (2d ed.
1980). The Atrticles on Leases (Article 2A) has not changed the law in that respect,
except for leases of fixtures. Section 2A-309 [55-2A-309 NMSA 1978]. An examination



of the common law will not provide an adequate answer to the question of what is a
lease. The definition of security interest in Section 1-201(37) [55-1-201 NMSA 1978] of
the 1978 Official Text of the Act provides that the Article on Secured Transactions
(Article 9) governs security interests disguised as leases, i.e., leases intended as
security; however, the definition is vague and outmoded.

Lease is defined in Article 2A as a transfer of the right to possession and use of goods
for a term, in return for consideration. Section 2A-103(1)(j) [55-2A-103 NMSA 1978].
The definition continues by stating that the retention or creation of a security interest is
not a lease. Thus, the task of sharpening the line between true leases and security
interests disguised as leases continues to be a function of this section.

The first paragraph of this definition is a revised version of the first five sentences of the
1978 Official Text of Section 1-201(37) [55-1-201 NMSA 1978]. The changes are
modest in that they make a style change in the fourth sentence and delete the reference
to lease in the fifth sentence. The balance of this definition is new, although it preserves
elements of the last two sentences of the prior definition. The focus of the changes was
to draw a sharper line between leases and security interests disguised as leases to
create greater certainty in commercial transactions.

Prior to this amendment, Section 1-201(37) [55-1-201 NMSA 1978] provided that
whether a lease was intended as security (i.e., a security interest disguised as a lease)
was to be determined from the facts of each case; however, (a) the inclusion of an
option to purchase did not itself make the lease one intended for security, and (b) an
agreement that upon compliance with the terms of the lease the lessee would become,
or had the option to become, the owner of the property for no additional consideration,
or for a nominal consideration, did make the lease one intended for security.

Reference to the intent of the parties to create a lease or security interest has led to
unfortunate results. In discovering intent, courts have relied upon factors that were
thought to be more consistent with sales or loans then [than] leases. Most of these
criteria, however, are as applicable to true leases as to security interests. Examples
include the typical net lease provisions, a purported lessor's lack of storage facilities or
its character as a financing party rather than a dealer in goods. Accordingly, amended
Section 1-201(37) [55-1-201 NMSA 1978] deletes all reference to the parties' intent.

The second paragraph of the new definition is taken from Section 1(2) of the Uniform
Conditional Sales Act (act withdrawn 1943), modified to reflect current leasing practice.
Thus, reference to the case law prior to this Act will provide a useful source of
precedent. Gilmore, Security Law, Formalism and Article 9, 47 Neb.L.Rev. 659, 671
(1968). Whether a transaction creates a lease or a security interest continues to be
determined by the facts of each case. The second paragraph further provides that a
transaction creates a security interest if the lessee has an obligation to continue paying
consideration for the term of the lease, if the obligation is not terminable by the lessee
(thus correcting early statutory gloss, e.g., In re Royer's Bakery, Inc., 1 U.C.C. Rep.
Serv. (Callaghan) 342 (Bankr.E.D.Pa. 1963)) and if one of four additional tests is met.



The first of these four tests, subparagraph (a), is that the original lease term is equal to
or greater than the remaining economic life of the goods. The second of these tests,
subparagraph (b), is that the lessee is either bound to renew the lease for the remaining
economic life of the goods or to become the owner of the goods. In re Gehrke Enters., 1
Bankr. 647, 651-52 (Bankr.W.D.Wis.1979). The third of these tests, subparagraph (c), is
whether the lessee has an option to renew the lease for the remaining economic life of
the goods for no additional consideration or for nominal additional consideration, which
is defined later in this section. In re Celeryvale Transp., 44 Bankr. 1007, 1014-15
(Bankr.E.D.Tenn.1984). The fourth of these tests, subparagraph (d), is whether the
lessee has an option to become the owner of the goods for no additional consideration
or for nominal additional consideration. All of these tests focus on economics, not the
intent of the parties. In re Berge, 32 Bankr. 370, 371-73 (Bankr.W.D.Wis.1983).

The focus on economics is reinforced by the next paragraph, which is new. It states that
a transaction does not create a security interest merely because the transaction has
certain characteristics listed therein. Subparagraph (a) has no statutory derivative; it
states that a full payout lease does not per se create a security interest. Rushton v.
Shea, 419 F. Supp. 1349, 1365 (D.Del.1976). Subparagraph (b) provides the same
regarding the provisions of the typical net lease. Compare All-States Leasing Co. v.
Ochs, 42 Or.App. 319, 600 P.2d 899 (Ct.App.1979) with In re Tillery, 571 F.2d 1361 (5th
Cir.1978). Subparagraph (c) restates and expands the provisions of former Section 1-
201(37) [55-1-201 NMSA 1978] to make clear that the option can be to buy or renew.
Subparagraphs (d) and (e) treat fixed price options and provide that fair market value
must be determined at the time the transaction is entered into. Compare Arnold Mach.
Co. v. Balls, 624 P.2d 678 (Utah 1981) with Aoki v. Shepard Mach. Co., 665 F.2d 941
(9th Cir.1982).

The relationship of the second paragraph of this subsection to the third paragraph of
this subsection deserves to be explored. The fixed price purchase option provides a
useful example. A fixed price purchase option in a lease does not of itself create a
security interest. This is particularly true if the fixed price is equal to or greater than the
reasonably predictable fair market value of the goods at the time the option is to be
performed. A security interest is created only if the option price is nominal and the
conditions stated in the introduction to the second paragraph of this subsection are met.
There is a set of purchase options whose fixed price is less than fair market value but
greater than nominal that must be determined on the facts of each case to ascertain
whether the transaction in which the option is included creates a lease or a security
interest.

It was possible to provide for various other permutations and combinations with respect
to options to purchase and renew. For example, this section could have stated a rule to
govern the facts of In re Marhoefer Packing Co., 674 F.2d 1139 (7th Cir.1982). This was
not done because it would unnecessarily complicate the definition. Further development
of this rule is left to the courts.

The fourth paragraph provides definitions and rules of construction.



38. "Send". New. Compare "notifies".

39. "Signed". New. The inclusion of authentication in the definition of "signed" is to make
clear that as the term is used in this Act a complete signature is not necessary.
Authentication may be printed, stamped or written; it may be by initials or by thumbprint.
It may be on any part of the document and in appropriate cases may be found in a
billhead or letterhead. No catalog of possible authentications can be complete and the
court must use common sense and commercial experience in passing upon these
matters. The question always is whether the symbol was executed or adopted by the
party with present intention to authenticate the writing.

40. "Surety". New.
41. "Telegram". New.
42. "Term". New.

43. Under the former version of 8 1-201(43), it was not clear whether a reference to an
"unauthorized signature" in Articles 3 and 4 applied to indorsements. The words "or
indorsement" are deleted so that references to "unauthorized signature” in § 3-406 and
elsewhere will unambiguously refer to any signature.

44. "Value". See Sections 25, 26, 27, 191, Uniform Negotiable Instruments Law; Section
76, Uniform Sales Act; Section 53, Uniform Bills of Lading Act; Section 58, Uniform
Warehouse Receipts Act; Section 22(1), Uniform Stock Transfer Act; Section 1, Uniform
Trust Receipts Act. All the Uniform Acts in the commercial law field (except the Uniform
Conditional Sales Act) have carried definitions of "value”. All those definitions provided
that value was any consideration sufficient to support a simple contract, including the
taking of property in satisfaction of or as security for a preexisting claim. Subsections
(a), (b) and (d) in substance continue the definitions of "value" in the earlier acts.
Subsection (c) makes explicit that "value" is also given in a third situation: where a
buyer by taking delivery under a preexisting contract converts a contingent into a fixed
obligation.

This definition is not applicable to Articles 3 and 4, but the express inclusion of
immediately available credit as value follows the separate definitions in those Articles.
See Sections 4-208 [55-4-208 NMSA 1978], 4-209 [55-4-209 NMSA 1978], 3-303 [55-3-
303 NMSA 1978]. A bank or other financing agency which in good faith makes
advances against property held as collateral becomes a bona fide purchaser of that
property even though provision may be made for charge-back in case of trouble.
Checking credit is "immediately available" within the meaning of this section if the bank
would be subject to an action for slander of credit in case checks drawn against the
credit were dishonored, and when a charge-back is not discretionary with the bank, but
may only be made when difficulties in collection arise in connection with the specific
transaction involved.



45. "Warehouse receipt”. See Section 76(1), Uniform Sales Act; Section 1, Uniform
Warehouse Receipts Act. Receipts issued by a field warehouse are included, provided
the warehouseman and the depositor of the goods are different persons.

46. "Written" or "writing". This is a broadening of the definition contained in Section 191
of the Uniform Negotiable Instruments Law.

l. GENERAL CONSIDERATION.

The 1985 amendment added the second sentence in Subsection (9), deleted "means
goods or securities” following "with respect to goods or securities” near the beginning of
Subsection (17), substituted "buyer of accounts or chattel paper which is subject to
Article 9" for "buyer of accounts, chattel paper or contract rights which is subject to
Article 9" in the third sentence of Subsection (37), and made minor grammatical
changes.

The 1987 amendment, effective June 19, 1987, substituted "the Uniform Commercial
Code" for "this act" and NMSA citations for UCC citations at several places throughout
the section, inserted "certificated" in Subsections (5), (14) and (20), and made minor
stylistic changes throughout the section.

The 1992 amendment, effective July 1, 1992, inserted "means goods or securities" in
the first sentence of Subsection (17); rewrote Subsection (20); substituted all of the
present language of Subsection (24) following "government” for "as a part of its
currency"; rewrote Subsection (37); and deleted "or indorsement" following "signature"
in Subsection (43).

The 1993 amendment, effective July 1, 1993, substituted "Sections 55-1-205, 55-2-208
and 55-2A-207 NMSA 1978" for "Sections 55-1-205, and 55-2-208 NMSA 1978" in
Subsection (3); made a stylistic change in Subsection (25); and in Subsection (44),
substituted "(Sections 55-3-303, 55-4-210 and 55-4-211 NMSA 1978)" for "(Sections
55-3-303, 55-4-208 and 55-4-209 NMSA 1978)" and made stylistic changes within the
subsection.

The 2001 amendment, effective July 1, 2001, rewrote Subsection (9); inserted "security
interest” in Subsection (32); in the first paragraph of Subsection (37), substituted "any
interest of a consignor and a buyer of accounts, chattel paper, a payment intangible or a
promissory note in a transaction that is subject” for "any interest of a buyer of accounts
or chattel paper is subject” in the first sentence, deleted the former fourth sentence
which read "Unless a consignment is intended as security, reservation of title
thereunder is not a 'security interest’, but a consignment in any event is subject to the
provisions on consignment sales (Section 55-2-326 NMSA 1978)"; and added the
present fourth sentence.

Laws 2005, ch. 144, § 9, effective January 1, 2006, repeals 55-1-201 NMSA 1978,
relating to general definitions as enacted by Laws 1961, ch. 96, § 1-201, as amended,



and enacts a new 55-1-201 NMSA 1978, also relating to general definitions. The section
has been treated as a continuation of rather than a new section of the NMSA 1978. For
current provisions relating to "notice" and "knowledge", former Subsections 25 to 27 of
55-1-201 NMSA 1978, see 55-1-202 NMSA 1978.

Compiler's notes. — The "Official Comment" set out above was copyrighted in 1990 by
the American Law Institute and the National Conference of Commissioners on Uniform
State Laws, and is reprinted with permission of the Permanent Editorial Board of the
Uniform Commercial Code.

Law reviews. — For article, "Attachment in New Mexico - Part II," see 2 Nat.
Resources J. 75 (1962).

For article, "New Mexico's Uniform Commercial Code: Who is the Beneficiary of Stop
Payment Provisions of Article 4?" see 4 Nat. Resources J. 69 (1964).

For article, "Special Property Under the Uniform Commercial Code: A New Concept in
Sales," see 4 Nat. Resources J. 98 (1964).

Graham v. Stoneham, 73 N.M. 382, 388 P.2d 389 (1963), commented on in 4 Nat.
Resources J. 175 (1964).

For note, "New Mexico's Uniform Commercial Code: Presentment Warranties and the
Myth of the 'Shelter Provision' " see 4 Nat. Resources J. 398 (1964).

For comment, "Assignments - Maker's Defenses Cut Off - Uniform Commercial Code §
9-206," see 5 Nat. Resources J. 408 (1965).

For article, "The Warehouseman vs. the Secured Party: Who Prevails When the
Warehouseman's Lien Covers Goods Subject to a Security Interest?" see 8 Nat.
Resources J. 331 (1968).

For comment on Loucks v. Albuguerque Nat'l Bank, 76 N.M. 735, 418 P.2d 191 (1966),
see 8 Nat. Resources J. 169 (1968).

For comment on Strevell-Paterson Fin. Co. v. May, 77 N.M. 331, 422 P.2d 366 (1967),
see 8 Nat. Resources J. 713 (1968).

For comment, "New Mexico's Uniform Commercial Code in Oil and Gas Transactions,"
see 10 Nat. Resources J. 361 (1970).

For article, "Buyers and Sellers of Goods in Bankruptcy,” see 1 N.M. L. Rev. 435
(1971).

For article, "Essential Attributes of Commercial Paper - Part I," see 1 N.M. L. Rev. 479
(1971).



For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M. L. Rev. 1 (1974).

For survey, "The Uniform Owner-Resident Relations Act,” see 6 N.M. L. Rev. 293
(1976).

For annual survey of commercial law in New Mexico, see 18 N.M.L. Rev. 313 (1988).

For note, "Commercial Law - And Then Personal Property Became Real Property: In re
Anthony," see 23 N.M.L. Rev. 263 (1993).

For article, "Secured Transactions History: The Fraudulent Myth," see 29 N.M.L. Rev.
363 (1999).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8§88 48,
49; 15A Am. Jur. 2d Commercial Code 88 4, 27, 104, 115; 67 Am. Jur. 2d Sales §8 10
to 69; 68A Am. Jur. 2d Secured Transactions 8§88 31, 163 et seq.

Who is "buyer in ordinary course of business" under Uniform Commercial Code, 87
A.L.R.3d 11.

What constitutes "money" within meaning of Uniform Commercial Code, 40 A.L.R.4th
346.

Who is "creditor" within meaning of 8§ 103(f) of Truth in Lending Act (15 U.S.C.A. §
1602(f)), 157 A.L.R. Fed. 419.

82 C.J.S. Statutes § 315.
Il. CONTRACT.

Intent where written contract uncertain. — Where a written contract is uncertain or
ambiguous, the intent of the parties may be ascertained by their language and conduct,
the objects sought to be accomplished, and surrounding circumstances at the time of
execution of the contract. Leonard v. Barnes, 75 N.M. 331, 404 P.2d 292 (1965).

Purchase order qualified as contract for sale of goods. State ex rel. Concrete Sales &
Equip. Rental Co. v. Kent Nowlin Constr., Inc., 106 N.M. 539, 746 P.2d 645 (1987).

. SECURITY INTEREST.

When lease deemed security interest. — Where agreement provides that upon full
payment of rentals lessee will become owner of property with no other or further
consideration, this provision introduces an element under which an equity interest in the
property is being created in lessee through payment of rentals. In accordance with the
undisputed facts and language of the agreements the parties are deemed as a matter of



law to have intended lease as one creating a security interest within the meaning of the
code. Rust Tractor Co. v. Bureau of Revenue, 82 N.M. 82, 475 P.2d 779 (Ct. App.),
cert. denied, 82 N.M. 81, 475 P.2d 778 (1970).

As intention of parties controls instrument. — Under general law, the character of
the instrument is not to be determined by its form, but from the intention of the parties
as shown by the contents of the instrument. Transamerica Leasing Corp. v. Bureau of
Revenue, 80 N.M. 48, 450 P.2d 934 (Ct. App. 1969).

Payment of "money" to satisfy real estate note. — A borrower was not authorized by
the promissory note and deed of trust in a real estate loan transaction to tender the real
estate securing the note instead of currency to extinguish the obligation where the
lender only agreed to look solely to the property for satisfaction of the principal debt in
the event of default rather than take a personal judgment against the borrower. To
require the maker of a promissory note, in the absence of a specific agreement
otherwise, to pay the note in "'money" is consistent with the demands of modern
commercial practice. Brown v. Financial Sav., 113 N.M. 500, 828 P.2d 412 (1992).

Mortgage serving as security interest. — Although a mortgage, without more, is not
sufficient to automatically attach to the proceeds of a separate real estate contract,
when a contract vendor offered his interest in the property as security for a loan the
mortgage served as a security interest and was perfected upon filing with the county
clerk's office where the property was located. Finch v. Beneficial N.M., Inc., 120 N.M.
658, 905 P.2d 198 (1995).

V. SIGNED.

The requisites of an effective signature are liberal in scope. 1961-62 Op. Att'y Gen.
No. 62-3.

Effect of lack of sighature on purchase order. — Where purchase order was
completely filled in with all relevant information regarding the backhoe to be purchased,
including the full purchase price, approximate delivery date and purchaser's signature,
the lack of the salesman's signature on the appropriate line did not negate present
intention to authenticate the purchase order. Watson v. Tom Growney Equip., Inc., 104
N.M. 371, 721 P.2d 1302 (1986).

V. WRITTEN OR WRITING.
Making of instruments generally. — Instruments offered for filing are not required to
be either made or written in ink or with an indelible pencil, but such may be either made
or executed by lead pencil, or by any other methods of writing or execution. 1961-62
Op. Att'y Gen. No. 62-132.

VI. BUYER IN ORDINARY COURSE OF BUSINESS.



The significance of being a buyer in the ordinary course of business is the
acquisition of goods free of any outstanding claims from those who may be the true
owners. Therefore, a buyer in the ordinary course of business is a privileged status that
is conferred upon a purchaser, even against the true owners, if he meets the
requirements of Paragraphs (9) and (19) of this section. Hunick v. Orona, 99 N.M. 306,
657 P.2d 633 (1983).

VII.  CONSPICUOUS.

When language on reverse of form is conspicuous. — Language which refers the
reader to conditions or provisions on the reverse side of a form suffices to make the
language referred to conspicuous. Deaton, Inc. v. Aeroglide Corp., 99 N.M. 253, 657
P.2d 109 (1982).

Limited warranty conspicuous. — The defendant's disclaimer of the implied
warranties of merchantability and fitness for a particular purpose was conspicuous as a
matter of law, since the record indicated that the warranty was printed on both sides of a
full-size page on a different grain of paper, was highlighted and contrasted by different
colors, and was set out in capital letters. LWT, Inc. v. Childers, 19 F.3d 539 (10th Cir.
1994).

VIIl.  GOOD FAITH.

Elements of "good faith". — Nothing in the definition of "good faith" suggests that in
addition to being honest, the creditor must exercise due care or reasonable commercial
standards or lack of negligence to be in good faith. McKay v. Farmers & Stockmens
Bank, 92 N.M. 181, 585 P.2d 325 (Ct. App.), cert. denied, 92 N.M. 79, 582 P.2d 1292
(1978) (specially concurring opinion).

"Good faith" usually question of fact. — "Good faith" is not generally a question of
law, but is usually a question of fact. McKay v. Farmers & Stockmens Bank, 92 N.M.
181, 585 P.2d 325 (Ct. App.), cert. denied, 92 N.M. 79, 582 P.2d 1292 (1978); Citizens
Bank v. Runyan, 109 N.M. 672, 789 P.2d 620 (1990).

IX. HOLDER.

Payee in possession of instrument. — A negotiable instrument payee is always a
holder if the payee has the instrument in his possession, since the payee is the person
to whom the instrument was issued. Edwards v. Mesch, 107 N.M. 704, 763 P.2d 1169
(1988).

Where issued cashier's check, bank not holder in due course upon subsequent
presentment. — In issuing a cashier's check, a bank acts as both drawer and drawee,
since a cashier's check constitutes a draft drawn by the bank upon itself, and upon the
subsequent presentment of the check, the bank is not a holder in due course. Casarez
v. Garcia, 99 N.M. 508, 660 P.2d 598 (Ct. App. 1983).



55-1-202. Notice; knowledge.

(a) Subject to Subsection (f) of this section, a person has "notice" of a fact if the
person:

(2) has actual knowledge of it;
(2) has received a notice or notification of it; or

(3) from all the facts and circumstances known to the person at the time in
guestion, has reason to know that it exists.

(b) "Knowledge" means actual knowledge. "Knows" has a corresponding meaning.

(c) "Discover", "learn" or words of similar import refer to knowledge rather than to
reason to know.

(d) A person "notifies" or "gives" a notice or notification to another person by taking
such steps as may be reasonably required to inform the other person in ordinary
course, whether or not the other person actually comes to know of it.

(e) Subject to Subsection (f) of this section, a person "receives" a notice or
notification when:

(1) it comes to that person's attention; or

(2) itis duly delivered in a form reasonable under the circumstances at the
place of business through which the contract was made or at another location held out
by that person as the place for receipt of such communications.

() Notice, knowledge or a notice or notification received by an organization is
effective for a particular transaction from the time it is brought to the attention of the
individual conducting that transaction and, in any event, from the time it would have
been brought to the individual's attention if the organization had exercised due
diligence. An organization exercises due diligence if it maintains reasonable routines for
communicating significant information to the person conducting the transaction and
there is reasonable compliance with the routines. Due diligence does not require an
individual acting for the organization to communicate information unless the
communication is part of the individual's regular duties or the individual has reason to
know of the transaction and that the transaction would be materially affected by the
information.

History: Laws 2005, ch. 144, § 10.

ANNOTATIONS



OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. — 1. This section is designed to supply judicial recognition for documents
which have traditionally been relied upon as trustworthy by commercial men.

2. This section is concerned only with documents which have been given a preferred
status by the parties themselves who have required their procurement in the agreement
and for this reason the applicability of the section is limited to actions arising out of the
contract which authorized or required the document. The documents listed are intended
to be illustrative and not all inclusive.

3. The provisions of this section go no further than establishing the documents in
guestion as prima facie evidence and leave to the court the ultimate determination of
the facts where the accuracy or authenticity of the documents is questioned. In this
connection the section calls for a commercially reasonable interpretation.

Definitional cross references. — "Bill of lading". Section 1-201.

"Contract". Section 1-201.

"Genuine". Section 1-201.

Former law. — Laws 2005, ch. 144, § 10, effective January 1, 2006, repeals 55-1-202
NMSA 1978, relating to prima facie evidence by third party, as enacted by Laws 1961,
ch. 96, § 1-202, and enacts a new 55-1-202 NMSA 1978 relating to "notice" and
"knowledge". For previous law relating to "notice” and "knowledge", see former
Subsections 25 to 27 of 55-1-201 NMSA 1978 as compiled in the 2004 New Mexico
Statutes Annotated on New Mexico One Source of Law DVD.

Compiler's note. — For current law governing prima facie evidence, see 55-1-307
NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code §
33.

32A C.J.S. Evidence §§ 819, 820, 967.
55-1-203. Lease distinguished from security interest.

(a) Whether a transaction in the form of a lease creates a lease or security interest is
determined by the facts of each case.



(b) A transaction in the form of a lease creates a security interest if the consideration
that the lessee is to pay the lessor for the right to possession and use of the goods is an
obligation for the term of the lease and is not subject to termination by the lessee, and:

(1) the original term of the lease is equal to or greater than the remaining
economic life of the goods;

(2) the lessee is bound to renew the lease for the remaining economic life of
the goods or is bound to become the owner of the goods;

(3) the lessee has an option to renew the lease for the remaining economic
life of the goods for no additional consideration or for nominal additional consideration
upon compliance with the lease agreement; or

(4)  the lessee has an option to become the owner of the goods for no
additional consideration or for nominal additional consideration upon compliance with
the lease agreement.

(c) A transaction in the form of a lease does not create a security interest merely
because:

(1) the present value of the consideration the lessee is obligated to pay the
lessor for the right to possession and use of the goods is substantially equal to or is
greater than the fair market value of the goods at the time the lease is entered into;

(2)  the lessee assumes risk of loss of the goods;

(3) the lessee agrees to pay, with respect to the goods, taxes, insurance,
filing, recording or registration fees, or service or maintenance costs;

(4) the lessee has an option to renew the lease or to become the owner of the
goods;

(5) the lessee has an option to renew the lease for a fixed rent that is equal to
or greater than the reasonably predictable fair market rent for the use of the goods for
the term of the renewal at the time the option is to be performed; or

(6) the lessee has an option to become the owner of the goods for a fixed
price that is equal to or greater than the reasonably predictable fair market value of the
goods at the time the option is to be performed.

(d) Additional consideration is nominal if it is less than the lessee's reasonably
predictable cost of performing under the lease agreement if the option is not exercised.
Additional consideration is not nominal if:



(1) when the option to renew the lease is granted to the lessee, the rent is
stated to be the fair market rent for the use of the goods for the term of the renewal
determined at the time the option is to be performed; or

(2)  when the option to become the owner of the goods is granted to the
lessee, the price is stated to be the fair market value of the goods determined at the
time the option is to be performed.

(e) The "remaining economic life of the goods" and "reasonably predictable” fair
market rent, fair market value or cost of performing under the lease agreement must be
determined with reference to the facts and circumstances at the time the transaction is
entered into.

History: Laws 2005, ch. 144, § 11.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. — This section sets forth a basic principle running throughout this act. The
principle involved is that in commercial transactions good faith is required in the
performance and enforcement of all agreements or duties. Particular applications of this
general principle appear in specific provisions of the act such as the option to accelerate
at will (Section 1-208), the right to cure a defective delivery of goods (Section 2-508),
the duty of a merchant buyer who has rejected goods to effect salvage operations
(Section 2-603), substituted performance (Section 2-614) and failure of presupposed
conditions (Section 2-615). The concept, however, is broader than any of these
illustrations and applies generally, as stated in this section, to the performance or
enforcement of every contract or duty within this act. It is further implemented by
Section 1-205 on course of dealing and usage of trade.

It is to be noted that under the sales article definition of good faith (Section 2-103),
contracts made by a merchant have incorporated in them the explicit standard not only
of honesty in fact (Section 1-201), but also of observance by the merchant of
reasonable commercial standards of fair dealing in the trade.

Cross references. — Sections 1-201; 1-205; 1-208; 2-103; 2-508; 2-603; 2-614 and 2-
615.

Definitional cross references. — "Contract". Section 1-201.

"Good faith". Sections 1-201 and 2-103.



Repeals and reenactments. — Laws 2005, ch. 144, § 11, effective January 1, 2006,
repeals 55-1-203 NMSA 1978, relating to "obligation of good faith”, as enacted by Laws
1961, ch. 96, § 1-203, relating to lease distinguished from "security interest and enacts
a new 55-1-203 NMSA 1978 relating to "lease" distinguished from "security interest".

For prior law governing a whether a transaction creates a lease or security interest, see
Subsection 37 of 55-1-201 NMSA 1978, 2004 NMSA 1978 on New Mexico One Source
of Law DVD.

Compiler's note. — Laws 2005, ch. 144, § 18, effective January 1, 2006, enacts a new
55-1-304 NMSA 1978 relating to obligation of good faith. 55-1-304 NMSA 1978 is
almost identical to former 55-1-203 NMSA 1978. For provisions of former 55-1-203
NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of Law DVD.

Duty imposed on creditor under Subsection (1)(b) encompasses the good faith
obligation to exercise reasonable means to protect the rights of guarantors, including
timely perfecting of the security interest. American Bank of Commerce v. Covolo, 88
N.M. 405, 540 P.2d 1294 (1975).

But negligence not deemed bad faith. — Although its omissions were negligent,
creditor bank was not shown to have acted in bad faith where it believed, though
mistakenly, that the security interest in the liquor license had been properly perfected
when it was filed with the alcoholic beverage control department. American Bank of
Commerce v. Covolo, 88 N.M. 405, 540 P.2d 1294 (1975).

When motivation behind cancelling contract immaterial. — The motivation of a
party in cancelling a contract which by its terms is terminable at will by either party is
immaterial. Smith v. Price's Creameries, 98 N.M. 541, 650 P.2d 825 (1982).

Law reviews. — For comment, "Commercial Law - Uniform Commercial Code - Section
2-609: Right to Adequate Assurance of Performance,” see 7 Nat. Resources J. 397
(1967).

For article, "The Warehouseman vs. the Secured Party: Who Prevails When the
Warehouseman's Lien Covers Goods Subject to a Security Interest?" see 8 Nat.
Resources J. 331 (1968).

For annual survey of New Mexico law relating to commercial law, see 13 N.M.L. Rev.
293 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 8§
26; 17A Am. Jur. 2d Contracts 8 380; 68A Am. Jur. 2d Secured Transactions 8§ 184 et
seq.

Sufficiency of designation of debtor or secured party in security agreement of financing
statement under UCC 8§ 9-402, 99 A.L.R.3d 478.



Effectiveness of original financing statement under UCC Article 9 after change in
debtor's name, identity, or business structure, 99 A.L.R.3d 1194.

17A C.J.S. Contracts § 494.

55-1-204. Value.

Except as otherwise provided in Chapter 55, Articles 3, 4 and 5, a person gives
value for rights if the person acquires them:

(2) in return for a binding commitment to extend credit or for the extension of
immediately available credit, whether or not drawn upon and whether or not a charge-
back is provided for in the event of difficulties in collection;

(2)  as security for, or in total or partial satisfaction of, a preexisting claim;
3) by accepting delivery under a preexisting contract for purchase; or
(4) inreturn for any consideration sufficient to support a simple contract.
History: Laws 2005, ch. 144, § 12.
ANNOTATIONS
OFFICIAL COMMENT
Source: Former Section 1-201(44).

Changes from former law: Unchanged from former Section 1-201, which was derived
from Sections 25, 26, 27, 191, Uniform Negotiable Instruments Law; Section 76,
Uniform Sales Act; Section 53, Uniform Bills of Lading Act; Section 58, Uniform
Warehouse Receipts Act; Section 22(1), Uniform Stock Transfer Act; Section 1, Uniform
Trust Receipts Act. These provisions are substantive rather than purely definitional.
Accordingly, they have been relocated from former Section 1-201 to this section.

1. All the Uniform Acts in the commercial law field (except the Uniform Conditional Sales
Act) have carried definitions of “value.” All those definitions provided that value was any
consideration sufficient to support a simple contract, including the taking of property in
satisfaction of or as security for a pre-existing claim. Subsections (1), (2), and (4) in
substance continue the definitions of “value” in the earlier acts. Subsection (3) makes
explicit that “value” is also given in a third situation: where a buyer by taking delivery
under a pre_existing contract converts a contingent into a fixed obligation.

This definition is not applicable to Articles 3 and 4, but the express inclusion of
immediately available credit as value follows the separate definitions in those Articles.
See Sections 4-208, 4-209, 3-303. A bank or other financing agency which in good faith



makes advances against property held as collateral becomes a bona fide purchaser of
that property even though provision may be made for charge_back in case of trouble.
Checking credit is “immediately available” within the meaning of this section if the bank
would be subject to an action for slander of credit in case checks drawn against the
credit were dishonored, and when a charge_back is not discretionary with the bank, but
may only be made when difficulties in collection arise in connection with the specific
transaction involved.

Definitional cross reference. — "Agreement”. Section 1-201.

Repeals and reenactments. — Laws 2005, ch. 144, § 12, effective January 1, 2006,
repeals 55-1-204 NMSA 1978 as enacted by Laws 1961, ch. 96, § 1-204, and enacts a
new 55-1-204 NMSA 1978 set forth above.

Former section. — Laws 2005, ch. 144, § 12, effective January 1, 2006, repeals 55-1-
204 NMSA 1978 relating to "reasonable time" and "seasonably”, as enacted by Laws
1961, ch. 96, § 1-204, and enacts a new 55-1-204 NMSA 1978 relating to value. The
substance of former 55-1-204 NMSA 1978 has been enacted as a new 55-1-205 NMSA
1978 by Laws 2005, ch. 144, § 13. For provisions of former 55-1-204 NMSA 1978, see
2004 NMSA 1978 on New Mexico One Source of Law DVD.

For former law governing "value", see Subsection 44 of 55-1-201 NMSA 1978, 2004
NMSA 1978 on New Mexico One Source of Law DVD.

Compiler's note. — For current law governing reasonable time and seasonableness,
see 55-1-205 NMSA 1978.

Reasonable to require loss claims to be made within two days. — In general, a
contract provision requiring claims of loss to be made within two days of delivery is
reasonable, lawful and not unconscionable. Bowlin's, Inc. v. Ramsey QOil Co., 99 N.M.
660, 662 P.2d 661 (Ct. App. 1983).

Lessee held to have acted reasonably. — Where lessee wrote assigner of leases
before the expiration of either lease, the manner in which lessee notified assignee of its
election to purchase certain cranes and the presentment of full payment in fewer than
30 days from expiration of the leases, were acts done in a reasonable fashion, and
certainly within a reasonable time, as required by the Uniform Commercial Code.
Cranetex, Inc. v. Mountain Dev. Corp., 106 N.M. 5, 738 P.2d 123 (1987).

Law reviews. — For survey, "Civil Procedure in New Mexico in 1975," see 6 N.M. L.
Rev. 367 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes § 888.

86 C.J.S. Time § 8.



55-1-205. Reasonable time; seasonableness.

(a) Whether a time for taking an action required by the Uniform Commercial Code is
reasonable depends on the nature, purpose and circumstances of the action.

(b) An action is taken seasonably if it is taken at or within the time agreed or, if no
time is agreed, at or within a reasonable time.

History: 1953 Comp., 8 50A-1-204, enacted by Laws 1961, ch. 96, § 1-204; 1978
Comp., 8 55-1-204; recompiled by compiler as NMSA 1978, § 55-1-205; Laws 2005, ch.
144, § 13.
ANNOTATIONS

OFFICIAL COMMENT
Source: Former Section 1-204(2)-(3).
Changes from former law: This section is derived from subsections (2) and (3) of
former Section 1-204. Subsection (1) of that section is now incorporated in Section 1-

302(h).

1. Subsection (a) makes it clear that requirements that actions be taken within a
‘reasonable” time are to be applied in the transactional context of the particular action.

2. Under subsection (b), the agreement that fixes the time need not be part of the main
agreement, but may occur separately. Notice also that under the definition of
“agreement” (Section 1-201) the circumstances of the transaction, including course of
dealing or usages of trade or course of performance may be material. On the question
what is a reasonable time these matters will often be important.

Cross references. — Point 1: Sections 1-203, 2-104 and 2-202.

Point 2: Section 2-208.

Point 4: Section 2-201 and Part 3 of Article 2.

Point 6: Sections 1-203 and 2-302.

Point 8: Sections 1-102 and 1-201.

Point 9: Section 2-204(3).

Definitional cross references. — "Agreement". Section 1-201.

"Contract". Section 1-201.



"Party". Section 1-201.
"Term". Section 1-201.
l. GENERAL CONSIDERATION.

Repeals and reenactments. — Laws 2005, ch. 144, § 13, effective January 1, 2006,
repeals 55-1-205 NMSA 1978 as enacted by Laws 1961, ch. 96, § 1-205, and enacts a
new 55-1-205 NMSA 1978 set forth above.

Cross references. — As to applicability of supplementary general principles, see 55-1-
103 NMSA 1978.

Former section. — Laws 2005, ch. 144, § 13, effective January 1, 2006, repeals 55-1-
205 NMSA 1978 as enacted by Laws 1961, ch. 96, § 1-205, relating to course of
dealing and usage of trade, and enacts a new 55-1-205 NMSA 1978. The substance of
former 55-1-205 NMSA 1978 has been enacted as a new 55-1-303 NMSA 1978 by
Laws 2005, ch. 144, § 13. For provisions of former 55-1-204 NMSA 1978, see 2004
NMSA 1978 on New Mexico One Source of Law DVD.

Law reviews. — For article, "The Warehouseman vs. the Secured Party: Who Prevails
When the Warehouseman's Lien Covers Goods Subject to a Security Interest?" see 8
Nat. Resources J. 331 (1968).

For article, "Survey of New Mexico Law, 1979-80: Commercial Law," see 11 N.M.L.
Rev. 69 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes 8§88 39,
63; 15A Am. Jur. 2d Commercial Code 88 3, 28, 52; 68A Am. Jur. 2d Secured
Transactions 88 31, 584 et seq.

17A C.J.S. Contracts 8§ 325; 25 C.J.S. Customs and Usages 88 1, 14.
Il. COURSE OF DEALING.

Establishes existence and terms of contract. — The course of conduct of the parties
may not only establish the existence of a contract, but the terms as well. Terrel v. Duke
City Lumber Co., 86 N.M. 405, 524 P.2d 1021 (Ct. App. 1974), rev'd on other grounds,
86 N.M. 299, 540 P.2d 229 (1975).

Where handbook controls contract. — Where undisputed evidence shows course of
conduct that made handbook part of plaintiff's contract, handbook was treated as
controlling the relationship between the university administration and its faculty, and
failure of the university administration to follow procedures outlined therein constituted a
breach of contract by the university. Hillis v. Meister, 82 N.M. 474, 483 P.2d 1314 (Ct.
App. 1971).



Where the jury found that there was one continuing contract, not separate loans,
then the furnishing of working capital may constitute a course of conduct. Terrel v. Duke
City Lumber Co., 86 N.M. 405, 524 P.2d 1021 (Ct. App. 1974), rev'd on other grounds,
88 N.M. 299, 540 P.2d 229 (1975).

Terms of written contract may carry over into substantially identical oral contract.
— Where, after a written contract is terminated, an oral contract is entered into, and
where there is a course of dealing for a number of years under the oral contract, which
is identical in all respects other than to whom payment would be made, the provisions of
which are fully known to and understood by the buyer, who has the obligation to give
timely notice or waive any and all claims, the terms of the written contract carry over into
the oral arrangement. Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M. 660, 662 P.2d 661 (Ct.
App. 1983).

Express terms control where irreconcilable with course of dealing. — Where the
express terms of a contract cannot be reconciled with an established course of dealing,
the express terms control. Celebrity, Inc. v. Kemper, 96 N.M. 508, 632 P.2d 743 (1981).

Summary judgment improper. — The trial court erred in granting summary judgment
to a bank, on a default clause in a note, where a question of fact existed as to whether
the bank, by its conduct, had misled the customer as to its intention to declare a default
and accelerate payments. J.R. Hale Contracting Co. v. United New Mexico Bank, 110
N.M. 712, 799 P.2d 581 (1990).

1. USAGE OF TRADE.

Use to determine meaning of contract. — It is proper for a trial court, having found an
ambiguity to exist, to consider evidence relating to custom and usage of trade, in
determining the meaning to be given a contract. Major v. Bishop, 462 F.2d 1277 (10th
Cir. 1972).

V. MODIFICATION OF AGREEMENT.

Consent by implication. — Consent can be established by implication arising from a
course of conduct as well as by express words, and implied consent to a sale of
collateral can operate as a waiver of a lien or security interest in farm products, even
where security agreement prohibited such sale without express written consent of
secured party. Clovis Nat'l Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967) (decided
prior to 1968 amendment which added the exception clause at the end of Subsection
(3) and added the second sentence to Subsection (4)).

Law reviews. — Clovis Nat'l Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967),
commented on in 8 Nat. Resources J. 183 (1968).

55-1-206. Presumptions.



Whenever the Uniform Commercial Code creates a "presumption” with respect to a
fact, or provides that a fact is "presumed”, the trier of fact must find the existence of the
fact unless and until evidence is introduced that supports a finding of its nonexistence.

History: Laws 2005, ch. 144, § 14.
ANNOTATIONS

OFFICIAL COMMENT
Source: Former Section 1-201(31).
Changes from former law. None, other than stylistic changes.
1. Several sections of the Uniform Commercial Code state that there is a “presumption”
as to a certain fact, or that the fact is “presumed.” This section, derived from the
definition appearing in former Section 1-201(31), indicates the effect of those provisions
on the proof process.
Purposes. To fill the gap left by the statute of frauds provisions for goods (Section 2-
201), securities (Section 2-319) and security interests (Section 9-203). The Uniform
Sales Act covered the sale of "choses in action”; the principal gap relates to sale of the
"general intangibles" defined in Article 9 (Section 9-106) and to transactions excluded
from Article 9 by Section 9-104. Typical are the sale of bilateral contracts, royalty rights
or the like. The informality normal to such transactions is recognized by lifting the limit
for oral transactions to $5,000. In such transactions there is often no standard of
practice by which to judge, and values can rise or drop without warning; troubling
abuses are avoided when the dollar limit is exceeded by requiring that the subject-
matter be reasonably identified in a signed writing which indicates that a contract for
sale has been made at a defined or stated price.
Definitional cross references. — "Action”. Section 1-201.
"Agreement". Section 1-201.
"Contract". Section 1-201.
"Contract for sale". Section 2-106.
"Goods". Section 2-105.
"Party". Section 1-201.
"Sale". Section 2-106.

"Signed". Section 1-201.



"Writing". Section 1-201.

Cross references. — For presumptions in civil cases, see 11-301 NMRA of the Rules
of Evidence.

Repeals and reenactments. — Laws 2005, ch. 144, § 14, effective January 1, 2006,
repeals 55-1-206 NMSA 1978, relating to the statute of frauds, as enacted by Laws
1961, ch. 96, § 1-206, as amended, and enacts a new 55-1-206 NMSA 1978, relating to
presumptions.

Statute of frauds has no application where there has been a full and complete
performance of the contract by one of the contracting parties, and the party so
performing may sue on the contract in a court of law, particularly where the agreement
has been completely performed as to the part thereof which comes within the provisions
of the statute, and the part remaining to be performed is merely the payment of money.
Boggs v. Anderson, 72 N.M. 136, 381 P.2d 419 (1963).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 88§
37, 114; 72 Am. Jur. 2d Statute of Frauds § 130.

37 C.J.S. Frauds, Statute of § 138.

55-1-207. Repealed.

History: 1953 Comp., 8 50A-1-207, enacted by Laws 1961, ch. 96, § 1-207; 1992, ch.
114, 8 4; repealed by Laws 2005, ch. 144, § 113.

ANNOTATIONS
Repeals. — Laws 2005, ch. 144, § 113, relating to performance or acceptance under

reservation of rights effective January 1, 2006, repeals 55-1-207 NMSA 1978, being
Laws 1961, ch. 96, § 1-207, as amended. For current law see 55-1-308 NMSA 1978.

55-1-208. Repealed.

History: 1953 Comp., § 50A-1-208, enacted by Laws 1961, ch. 96, § 1-208; repealed by
Laws 2005, ch. 144, § 113.

ANNOTATIONS
Repeals. — Laws 2005, ch. 144, § 113, effective January 1, 2006, relating to option to

accelerate at will, repeals 55-1-208 NMSA 1978, being Laws 1961, ch. 96, § 1-208. For
provisions of current law, see 55-1-309 NMSA 1978.

55-1-209. Repealed.



History: 1978 Comp., 8 55-1-209, enacted by Laws 1992, ch. 114, § 5; repealed by
Laws 2005, ch. 144, § 113.

ANNOTATIONS
Repeals. — Laws 2005, ch. 144, § 113, effective January 1, 2006, relating to

subordinated obligations, repeals 55-1-209 NMSA 1978, being Laws 1992, ch. 114, § 5.
For provisions of current law see 55-1-310 NMSA 1978.

PART 3
TERRITORIAL APPLICABILITY AND GENERAL RULES

55-1-301. Territorial applicability; parties' power to choose
applicable law.

A. Except as otherwise provided in this section, when a transaction bears a
reasonable relation to this state and also to another state or nation the parties may
agree that the law either of this state or of such other state or nation shall govern their
rights and duties.

B. In the absence of an agreement effective under Subsection A of this section, and
except as provided in Subsection C of this section, the Uniform Commercial Code
applies to transactions bearing an appropriate relation to this state.

C. If one of the following provisions of the Uniform Commercial Code specifies the
applicable law, that provision governs and a contrary agreement is effective only to the
extent permitted by the law so specified:

(1)  Section 55-2-402 NMSA 1978;
(2)  Sections 55-2A-105 and 55-2A-106 NMSA 1978;
(3)  Section 55-4-102 NMSA 1978;
(4)  Section 55-4A-507 NMSA 1978;
(5)  Section 55-5-116 NMSA 1978;
(6)  Section 55-8-110 NMSA 1978; and
(7)  Sections 55-9-301 through 55-9-307 NMSA 1978.
History: 1953 Comp., 8 50A-1-105, enacted by Laws 1961, ch. 96, § 1-105; 1978 Comp.

855-1-105; recompiled by compiler as 1978 Comp. 8§ 55-1-105; Laws 2005, ch. 144, §
15.



ANNOTATIONS
OFFICIAL COMMENT
Source: Former Section 1-105.

Summary of changes from former law: Section 1-301, which replaces former Section
1-105, represents a significant rethinking of choice of law issues addressed in that
section. The new section reexamines both the power of parties to select the jurisdiction
whose law will govern their transaction and the determination of the governing law in the
absence of such selection by the parties. With respect to the power to select governing
law, the draft affords greater party autonomy than former Section 1-105, but with
important safeguards protecting consumer interests and fundamental policies.

Section 1-301 addresses contractual designation of governing law somewhat differently
than does former Section 1-105. Former law allowed the parties to any transaction to
designate a jurisdiction whose law governs if the transaction bears a “reasonable
relation” to that jurisdiction. Section 1-301 deviates from this approach by providing
different rules for transactions involving a consumer than for non-consumer
transactions, such as “business to business” transactions.

In the context of consumer transactions, the language of Section 1-301, unlike that of
former Section 1-105, protects consumers against the possibility of losing the protection
of consumer protection rules applicable to the aspects of the transaction governed by
the Uniform Commercial Code. In most situations, the relevant consumer protection
rules will be those of the consumer’s home jurisdiction. A special rule, however, is
provided for certain face-to-face sales transactions. (See Comment 3.)

In the context of business-to-business transactions, Section 1-301 generally provides
the parties with greater autonomy to designate a jurisdiction whose law will govern than
did former Section 1-105, but also provides safeguards against abuse that did not
appear in former Section 1-105. In the non-consumer context, following emerging
international norms, greater autonomy is provided in subsections (c)(1) and (c)(2) by
deleting the former requirement that the transaction bear a “reasonable relation” to the
jurisdiction. In the case of wholly domestic transactions, however, the jurisdiction
designated must be a State. (See Comment 4.)

An important safeguard not present in former Section 1-105 is found in subsection (f).
Subsection (f) provides that the designation of a jurisdiction’s law is not effective (even if
the transaction bears a reasonable relation to that jurisdiction) to the extent that
application of that law would be contrary to a fundamental policy of the jurisdiction
whose law would govern in the absence of contractual designation. Application of the
law designated may be contrary to a fundamental policy of the State or country whose
law would otherwise govern either because of the nature of the law designated or
because of the “mandatory” nature of the law that would otherwise apply. (See
Comment 6.) In the absence of an effective contractual designation of governing law,



former Section 1-105(1) directed the forum to apply its own law if the transaction bore
“an appropriate relation to this state.” This direction, however, was frequently ignored by
courts. Section 1-301(d) provides that, in the absence of an effective contractual
designation, the forum should apply the forum’s general choice of law principles, subject
to certain special rules in consumer transactions. (See Comments 3 and 7).

1. Applicability of section. This section is neither a complete restatement of choice
of law principles nor a free-standing choice of law statute. Rather, it is a provision of
Article 1 of the Uniform Commercial Code. As such, the scope of its application is
limited in two significant ways.

First, this section is subject to Section 1-102, which states the scope of Article 1. As that
section indicates, Article 1, and the rules contained therein, apply to transactions to the
extent that they are governed by one of the other Articles of the Uniform Commercial
Code. Thus, this section does not apply to matters outside the scope of the Uniform
Commercial Code, such as a services contract, a credit card agreement, or a contract
for the sale of real estate. This limitation was implicit in former Section 1-105, and is
made explicit in Section 1-301(b). Second, subsection (g) provides that this section is
subject to the specific choice of law provisions contained in other Articles of the Uniform
Commercial Code. Thus, to the extent that a transaction otherwise within the scope of
this section also is within the scope of one of those provisions, the rules of that specific
provision, rather than of this section, apply.

The following cases illustrate these two limitations on the scope of Section 1-301:

Example 1: A, a resident of Indiana, enters into an agreement with Credit Card
Company, a Delaware corporation with its chief executive office located in New York,
pursuant to which A agrees to pay Credit Card Company for purchases charged to A’s
credit card. The agreement contains a provision stating that it is governed by the law of
South Dakota. The choice of law rules in Section 1-301 do not apply to this agreement
because the agreement is not governed by any of the other Articles of the Uniform
Commercial Code.

Example 2: A, a resident of Indiana, maintains a checking account with Bank B,
an Ohio banking corporation located in Ohio. At the time that the account was
established, Bank B and A entered into a “Bank-Customer Agreement” governing their
relationship with respect to the account. The Bank-Customer Agreement contains some
provisions that purport to limit the liability of Bank B with respect to its decisions whether
to honor or dishonor checks purporting to be drawn on A’s account. The Bank-Customer
Agreement also contains a provision stating that it is governed by the law of Ohio. The
provisions purporting to limit the liability of Bank B deal with issues governed by Article
4. Therefore, determination of the law applicable to those issues (including
determination of the effectiveness of the choice of law clause as it applies to those
issues) is within the scope of Section 1-301 as provided in subsection (b). Nonetheless,
the rules of Section 1-301 would not apply to that determination because of subsection
(9), which states that the choice of law rules in Section 4-102 govern instead.



2. Contractual choice of law. This section allows parties broad autonomy, subject to
several important limitations, to select the law governing their transaction, even if the
transaction does not bear a relation to the State or country whose law is selected. This
recognition of party autonomy with respect to governing law has already been
established in several Articles of the Uniform Commercial Code (see Sections 4A-507,
5-116, and 8-110) and is consistent with international norms. See, e.g., Inter-American
Convention on the Law Applicable to International Contracts, Article 7 (Mexico City
1994); Convention on the Law Applicable to Contracts for the International Sale of
Goods, Article 7(1) (The Hague 1986); EC Convention on the Law Applicable to
Contractual Obligations, Article 3(1) (Rome 1980).

There are three important limitations on this party autonomy to select governing law.
First, a different, and more protective, rule applies in the context of consumer
transactions. (See Comment 3). Second, in an entirely domestic transaction, this
section does not validate the selection of foreign law. (See Comment 4.) Third,
contractual choice of law will not be given effect to the extent that application of the law
designated would be contrary to a fundamental policy of the State or country whose law
would be applied in the absence of such contractual designation. (See Comment 6).

This Section does not address the ability of parties to designate non_legal codes such
as trade codes as the set of rules governing their transaction. The power of parties to
make such a designation as part of their agreement is found in the principles of Section
1 302. That Section, allowing parties broad freedom of contract to structure their
relations, is adequate for this purpose. This is also the case with respect to the ability of
the parties to designate recognized bodies of rules or principles applicable to
commercial transactions that are promulgated by intergovernmental organizations such
as UNCITRAL or Unidroit. See, e.g., Unidroit Principles of International Commercial
Contracts.

3. Consumer transactions. If one of the parties is a consumer (as defined in Section 1-
201(b)(11)), subsection (e) provides the parties less autonomy to designate the State or
country whose law will govern.

First, in the case of a consumer transaction, subsection (e)(1) provides that the
transaction must bear a reasonable relation to the State or country designated. Thus,
the rules of subsection (c) allowing the parties to choose the law of a jurisdiction to
which the transaction bears no relation do not apply to consumer transactions.

Second, subsection (e)(2) provides that application of the law of the State or country
determined by the rules of this section (whether or not that State or country was
designated by the parties) cannot deprive the consumer of the protection of rules of law
which govern matters within the scope of Section 1-301, are protective of consumers,
and are not variable by agreement. The phrase “rule of law” is intended to refer to case
law as well as statutes and administrative regulations. The requirement that the rule of
law be one “governing a matter within the scope of this section” means that, consistent
with the scope of Section 1-301, which governs choice of law only with regard to the



aspects of a transaction governed by the Uniform Commercial Code, the relevant
consumer rules are those that govern those aspects of the transaction. Such rules may
be found in the Uniform Commercial Code itself, as are the consumer-protective rules in
Part 6 of Article 9, or in other law if that other law governs the UCC aspects of the
transaction. See, for example, the rule in Section 2.403 of the Uniform Consumer Credit
Code which prohibits certain sellers and lessors from taking negotiable instruments
other than checks and provides that a holder is not in good faith if the holder takes a
negotiable instrument with notice that it is issued in violation of that section.

With one exception (explained in the next paragraph), the rules of law the protection of
which the consumer may not be deprived are those of the jurisdiction in which the
consumer principally resides. The jurisdiction in which the consumer principally resides
is determined at the time relevant to the particular issue involved. Thus, for example, if
the issue is one related to formation of a contract, the relevant consumer protective
rules are rules of the jurisdiction in which the consumer principally resided at the time
the facts relevant to contract formation occurred, even if the consumer no longer
principally resides in that jurisdiction at the time the dispute arises or is litigated. If, on
the other hand, the issue is one relating to enforcement of obligations, then the relevant
consumer protective rules are those of the jurisdiction in which the consumer principally
resides at the time enforcement is sought, even if the consumer did not principally
reside in that jurisdiction at the time the transaction was entered into.

In the case of a sale of goods to a consumer, in which the consumer both makes the
contract and takes possession of the goods in the same jurisdiction and that jurisdiction
is not the consumer’s principal residence, the rule in subsection (e)(2)(B) applies. In that
situation, the relevant consumer protective rules, the protection of which the consumer
may not be deprived by the choice of law rules of subsections (c) and (d), are those of
the State or country in which both the contract is made and the consumer takes delivery
of the goods. This rule, adapted from Section 2A-106 and Article 5 of the EC
Convention on the Law Applicable to Contractual Obligations, enables a seller of goods
engaging in face-to-face transactions to ascertain the consumer protection rules to
which those sales are subject, without the necessity of determining the principal
residence of each buyer. The reference in subsection (e)(2)(B) to the State or country in
which the consumer makes the contract should not be read to incorporate formalistic
concepts of where the last event necessary to conclude the contract took place; rather,
the intent is to identify the state in which all material steps necessary to enter into the
contract were taken by the consumer.

The following examples illustrate the application of Section 1-301(e)(2) in the context of
a contractual choice of law provision:

Example 3: Seller, located in State A, agrees to sell goods to Consumer, whose
principal residence is in State B. The parties agree that the law of State A would govern
this transaction. Seller ships the goods to Consumer in State B. An issue related to
contract formation subsequently arises. Under the law of State A, that issue is governed
by State A’s uniform version of Article 2. Under the law of State B, that issue is



governed by a non-uniform rule, protective of consumers and not variable by
agreement, that brings about a different result than would occur under the uniform
version of Article 2. Under Section 1-301(e)(2)(A), the parties’ agreement that the law of
State A would govern their transaction cannot deprive Consumer of the protection of
State B’s consumer protective rule. This is the case whether State B’s rule is codified in
Article 2 of its Uniform Commercial Code or is found elsewhere in the law of State B.

Example 4: Same facts as Example 3, except that (i) Consumer takes all
material steps necessary to enter into the agreement to purchase the goods from Seller,
and takes delivery of those goods, while on vacation in State A and (ii) the parties agree
that the law of State C (in which Seller’s chief executive office is located) would govern
their transaction. Under subsections (c)(1) and (e)(1), the designation of the law of State
C as governing will be effective so long as the transaction is found to bear a reasonable
relation to State C (assuming that the relevant law of State C is not contrary to a
fundamental policy of the State whose law would govern in the absence of agreement),
but that designation cannot deprive Consumer of the protection of any rule of State A
that is within the scope of this section and is both protective of consumers and not
variable by agreement. State B’s consumer protective rule is not relevant because,
under Section 1-301(e)(2)(B), the relevant consumer protective rules are those of the
jurisdiction in which the consumer both made the contract and took delivery of the
goods — here, State A — rather than those of the jurisdiction in which the consumer
principally resides.

It is important to note that subsection (e)(2) applies to all determinations of applicable
law in transactions in which one party is a consumer, whether that determination is
made under subsection (c) (in cases in which the parties have designated the governing
law in their agreement) or subsection (d) (in cases in which the parties have not made
such a designation). In the latter situation, application of the otherwise-applicable
conflict of laws principles of the forum might lead to application of the laws of a State or
country other than that of the consumer’s principal residence. In such a case, however,
subsection (e)(2) applies to preserve the applicability of consumer protection rules for
the benefit of the consumer as described above.

4. Wholly domestic transactions. While this Section provides parties broad autonomy to
select governing law, that autonomy is limited in the case of wholly domestic
transactions. In a “domestic transaction,” subsection (c)(1) validates only the
designation of the law of a State. A “domestic transaction” is a transaction that does not
bear a reasonable relation to a country other than the United States. (See subsection
(a)). Thus, in a wholly domestic hon-consumer transaction, parties may (subject to the
limitations set out in subsections (f) and (g)) designate the law of any State but not the
law of a foreign country.

5. International transactions. This section provides greater autonomy in the context of
international transactions. As defined in subsection (a)(2), a transaction is an
“‘international transaction” if it bears a reasonable relation to a country other than the
United States. In a non-consumer international transaction, subsection (c)(2) provides



that a designation of the law of any State or country is effective (subject, of course, to
the limitations set out in subsections (f) and (g)). It is important to note that the
transaction need not bear a relation to the State or country designated if the transaction
is international. Thus, for example, in a non-consumer lease of goods in which the
lessor is located in Mexico and the lessee is located in Louisiana, a designation of the
law of Ireland to govern the transaction would be given effect under this section even
though the transaction bears no relation to Ireland. The ability to designate the law of
any country in non-consumer international transactions is important in light of the
common practice in many commercial contexts of designating the law of a “neutral”
jurisdiction or of a jurisdiction whose law is well-developed. If a country has two or more
territorial units in which different systems of law relating to matters within the scope of
this section are applicable (as is the case, for example, in Canada and the United
Kingdom), subsection (c)(2) should be applied to designation by the parties of the law of
one of those territorial units. Thus, for example, subsection (c)(2) should be applied if
the parties to a non-consumer international transaction designate the laws of Ontario or
Scotland as governing their transaction.

6. Fundamental policy. Subsection (f) provides that an agreement designating the
governing law will not be given effect to the extent that application of the designated law
would be contrary to a fundamental policy of the State or country whose law would
otherwise govern. This rule provides a narrow exception to the broad autonomy
afforded to parties in subsection (c). One of the prime objectives of contract law is to
protect the justified expectations of the parties and to make it possible for them to
foretell with accuracy what will be their rights and liabilities under the contract. In this
way, certainty and predictability of result are most likely to be secured. See
Restatement (Second) Conflict of Laws, Section 187, comment e.

Under the fundamental policy doctrine, a court should not refrain from applying the
designated law merely because application of that law would lead to a result different
than would be obtained under the local law of the State or country whose law would
otherwise govern. Rather, the difference must be contrary to a public policy of that
jurisdiction that is so substantial that it justifies overriding the concerns for certainty and
predictability underlying modern commercial law as well as concerns for judicial
economy generally. Thus, application of the designated law will rarely be found to be
contrary to a fundamental policy of the State or country whose law would otherwise
govern when the difference between the two concerns a requirement, such as a statute
of frauds, that relates to formalities, or general rules of contract law, such as those
concerned with the need for consideration.

The opinion of Judge Cardozo in Loucks v. Standard Oil Co. of New York, 120 N.E. 198
(1918), regarding the related issue of when a state court may decline to apply the law of
another state, is a helpful touchstone here:

Our own scheme of legislation may be different. We may even have no legislation on
the subject. That is not enough to show that public policy forbids us to enforce the
foreign right. A right of action is property. If a foreign statute gives the right, the mere



fact that we do not give a like right is no reason for refusing to help the plaintiff in getting
what belongs to him. We are not so provincial as to say that every solution of a problem
is wrong because we deal with it otherwise at home. Similarity of legislation has indeed
this importance; its presence shows beyond question that the foreign statute does not
offend the local policy. But its absence does not prove the contrary. It is not to be
exalted into an indispensable condition. The misleading word ‘comity’ has been
responsible for much of the trouble. It has been fertile in suggesting a discretion
unregulated by general principles.

*k%

The courts are not free to refuse to enforce a foreign right at the pleasure of the judges,
to suit the individual notion of expediency or fairness. They do not close their doors,
unless help would violate some fundamental principle of justice, some prevalent
conception of good morals, some deep-rooted tradition of the common weal.

120 N.E. at 201-02 (citations to authorities omitted).

Application of the designated law may be contrary to a fundamental policy of the State
or country whose law would otherwise govern either (i) because the substance of the
designated law violates a fundamental principle of justice of that State or country or (ii)
because it differs from a rule of that State or country that is “mandatory” in that it must
be applied in the courts of that State or country without regard to otherwise-applicable
choice of law rules of that State or country and without regard to whether the designated
law is otherwise offensive. The mandatory rules concept appears in international
conventions in this field, e.g., EC Convention on the Law Applicable to Contractual
Obligations, although in some cases the concept is applied to authorize the forum state
to apply its mandatory rules, rather than those of the State or country whose law would
otherwise govern. The latter situation is not addressed by this section. (See Comment
9.)

It is obvious that a rule that is freely changeable by agreement of the parties under the
law of the State or country whose law would otherwise govern cannot be construed as a
mandatory rule of that State or country. This does not mean, however, that rules that
cannot be changed by agreement under that law are, for that reason alone, mandatory
rules. Otherwise, contractual choice of law in the context of the Uniform Commercial
Code would be illusory and redundant; the parties would be able to accomplish by
choice of law no more than can be accomplished under Section 1-302, which allows
variation of otherwise applicable rules by agreement. (Under Section 1-302, the parties
could agree to vary the rules that would otherwise govern their transaction by
substituting for those rules the rules that would apply if the transaction were governed
by the law of the designated State or country without designation of governing law.)
Indeed, other than cases in which a mandatory choice of law rule is established by
statute (see, e.g., Sections 9-301 through 9-307, explicitly preserved in subsection (g)),
cases in which courts have declined to follow the designated law solely because a rule
of the State or country whose law would otherwise govern is mandatory are rare.



7. Choice of law in the absence of contractual designation. Subsection (d), which
replaces the second sentence of former Section 1-105(1), determines which
jurisdiction’s law governs a transaction in the absence of an effective contractual choice
by the parties. Former Section 1-105(1) provided that the law of the forum (i.e., the
Uniform Commercial Code) applied if the transaction bore “an appropriate relation to
this state.” By using an “appropriate relation” test, rather than, for example, a “most
significant relationship” test, Section 1-105(1) expressed a bias in favor of applying the
forum’s law. This bias, while not universally respected by the courts, was justifiable in
light of the uncertainty that existed at the time of drafting as to whether the Uniform
Commercial Code would be adopted by all the states; the pro_forum bias would assure
that the Uniform Commercial Code would be applied so long as the transaction bore an
“appropriate” relation to the forum. Inasmuch as the Uniform Commercial Code has
been adopted, at least in part, in all U.S. jurisdictions, the vitality of this point is minimal
in the domestic context, and international comity concerns militate against continuing
the pro_forum, pro_UCC bias in transnational transactions. Whether the choice is
between the law of two jurisdictions that have adopted the Uniform Commercial Code,
but whose law differs (because of differences in enacted language or differing judicial
interpretations), or between the Uniform Commercial Code and the law of another
country, there is no strong justification for directing a court to apply different choice of
law principles to that determination than it would apply if the matter were not governed
by the Uniform Commercial Code. Similarly, given the variety of choice of law principles
applied by the states, it would not be prudent to designate only one such principle as
the proper one for transactions governed by the Uniform Commercial Code.
Accordingly, in cases in which the parties have not made an effective choice of law,
Section 1-301(d) simply directs the forum to apply its ordinary choice of law principles to
determine which jurisdiction’s law governs, subject to the special rules of Section 1-
301(e)(2) with regard to consumer transactions.

8. Primacy of other Uniform Commercial Code choice of law rules. Subsection (g),
which is essentially identical to former Section 1-105(2), indicates that choice of law
rules provided in the other Articles govern when applicable.

9. Matters not addressed by this section. As noted in Comment 1, this section is not a
complete statement of conflict of laws doctrines applicable in commercial cases. Among
the issues this section does not address, and leaves to other law, three in particular
deserve mention. First, a forum will occasionally decline to apply the law of a different
jurisdiction selected by the parties when application of that law would be contrary to a
fundamental policy of the forum jurisdiction, even if it would not be contrary to a
fundamental policy of the State or country whose law would govern in the absence of
contractual designation. Standards for application of this doctrine relate primarily to
concepts of sovereignty rather than commercial law and are thus left to the courts.
Second, in determining whether to give effect to the parties’ agreement that the law of a
particular State or country will govern their relationship, courts must, of necessity,
address some issues as to the basic validity of that agreement. These issues might
relate, for example, to capacity to contract and absence of duress. This section does not
address these issues. Third, this section leaves to other choice of law principles of the



forum the issues of whether, and to what extent, the forum will apply the same law to
the non-UCC aspects of a transaction that it applies to the aspects of the transaction
governed by the Uniform Commercial Code.

Former section. — Laws 2005, ch. 144, § 15, effective January 1, 2006, enacts a new
55-1-301 NMSA 1978 relating to territorial applicability and power to choose applicable
law. The substance of former 55-1-105 NMSA 1978 relating to territorial applicability
and power to choose applicable law has been enacted as a new 55-1-301 NMSA 1978
by Laws 2005, ch. 144, § 15. See Section 12-12A-14 NMSA 1978 for repeal and
reenactment of a law that is not a new enactment. For provisions of former 55-1-105
NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of Law DVD.

55-1-302. Variation by agreement.

(a) Except as otherwise provided in Subsection (b) of this section or elsewhere in the
Uniform Commercial Code, the effect of provisions of the Uniform Commercial Code
may be varied by agreement.

(b) The obligations of good faith, diligence, reasonableness and care prescribed by
the Uniform Commercial Code may not be disclaimed by agreement. The parties, by
agreement, may determine the standards by which the performance of those obligations
is to be measured if those standards are not manifestly unreasonable. Whenever the
Uniform Commercial Code requires an action to be taken within a reasonable time, a
time that is not manifestly unreasonable may be fixed by agreement.

(c) The presence in certain provisions of the Uniform Commercial Code of the
phrase "unless otherwise agreed", or words of similar import, does not imply that the
effect of other provisions may not be varied by agreement under this section.

History: Laws 2005, ch. 144, § 16.
ANNOTATIONS
Effective dates. — Laws 2005, ch. 144, § 115 makes the act effective January 1, 2006.

Compiler's note. — This section replaces Subsections (3) and (4) of former 55-1-102
and Subsection (1) of former 55-1-204 NMSA 1978.

55-1-303. Course of performance, course of dealing and usage of
trade. (Effective January 1, 2010.)

(a) A "course of performance” is a sequence of conduct between the parties to a
particular transaction that exists if:

(1) the agreement of the parties with respect to the transaction involves
repeated occasions for performance by a party; and



(2)  the other party, with knowledge of the nature of the performance and
opportunity for objection to it, accepts the performance or acquiesces in it without
objection.

(b) A "course of dealing" is a sequence of conduct concerning previous transactions
between the parties to a particular transaction that is fairly to be regarded as
establishing a common basis of understanding for interpreting their expressions and
other conduct.

(c) A "usage of trade" is any practice or method of dealing having such regularity of
observance in a place, vocation or trade as to justify an expectation that it will be
observed with respect to the transaction in question. The existence and scope of such a
usage must be proved as facts. If it is established that such a usage is embodied in a
trade code or similar record, the interpretation of the record is a question of law.

(d) A course of performance or course of dealing between the parties or usage of
trade in the vocation or trade in which they are engaged or of which they are or should
be aware is relevant in ascertaining the meaning of the parties' agreement, may give
particular meaning to specific terms of the agreement and may supplement or qualify
the terms of the agreement. A usage of trade applicable in the place in which part of the
performance under the agreement is to occur may be so utilized as to that part of the
performance.

(e) Except as otherwise provided in Subsection (f) of this section, the express terms
of an agreement and any applicable course of performance, course of dealing or usage
of trade must be construed whenever reasonable as consistent with each other. If such
a construction is unreasonable:

(1) express terms prevail over course of performance, course of dealing and
usage of trade;

(2)  course of performance prevails over course of dealing and usage of trade;
and

(3)  course of dealing prevails over usage of trade.

(f) Subject to Sections 55-2-209 and 55-2A-208 NMSA 1978, a course of
performance is relevant to show a waiver or modification of any term inconsistent with
the course of performance.

(9) Evidence of a relevant usage of trade offered by one party is not admissible
unless that party has given the other party notice that the court finds sufficient to
prevent unfair surprise to the other party.



History: 1953 Comp., 8 50A-1-205, enacted by Laws 1961, ch. 96, § 1-205; 1978 Comp.
855-1-205; recompiled by compiler as 1978 Comp. § 55-1-303; Laws 2005, ch. 144, §
17; 2009, ch. 234, § 1.

ANNOTATIONS
OFFICIAL COMMENT
Source: Former Sections 1-205, 2-208, and Section 2A-207.

Changes from former law: This section integrates the “course of performance”
concept from Articles 2 and 2A into the principles of former Section 1-205, which deals
with course of dealing and usage of trade. In so doing, the section slightly modifies the
articulation of the course of performance rules to fit more comfortably with the approach
and structure of former Section 1-205. There are also slight modifications to be more
consistent with the definition of “agreement” in former Section 1-201(3). It should be
noted that a course of performance that might otherwise establish a defense to the
obligation of a party to a negotiable instrument is not available as a defense against a
holder in due course who took the instrument without notice of that course of
performance.

1. The Uniform Commercial Code rejects both the “lay-dictionary” and the
‘conveyancer’s” reading of a commercial agreement. Instead the meaning of the
agreement of the parties is to be determined by the language used by them and by their
action, read and interpreted in the light of commercial practices and other surrounding
circumstances. The measure and background for interpretation are set by the
commercial context, which may explain and supplement even the language of a formal

or final writing.

2. “Course of dealing,” as defined in subsection (b), is restricted, literally, to a
sequence of conduct between the parties previous to the agreement. A sequence of
conduct after or under the agreement, however, is a “course of performance.” “Course
of dealing” may enter the agreement either by explicit provisions of the agreement or by
tacit recognition.

3. The Uniform Commercial Code deals with “usage of trade” as a factor in reaching
the commercial meaning of the agreement that the parties have made. The language
used is to be interpreted as meaning what it may fairly be expected to mean to parties
involved in the particular commercial transaction in a given locality or in a given vocation
or trade. By adopting in this context the term “usage of trade,” the Uniform Commercial
Code expresses its intent to reject those cases which see evidence of “custom” as
representing an effort to displace or negate “established rules of law.” A distinction is to
be drawn between mandatory rules of law such as the Statute of Frauds provisions of
Article 2 on Sales whose very office is to control and restrict the actions of the parties,
and which cannot be abrogated by agreement, or by a usage of trade, and those rules
of law (such as those in Part 3 of Article 2 on Sales) which fill in points which the parties



have not considered and in fact agreed upon. The latter rules hold “unless otherwise
agreed” but yield to the contrary agreement of the parties. Part of the agreement of the
parties to which such rules yield is to be sought for in the usages of trade which furnish
the background and give particular meaning to the language used, and are the
framework of common understanding controlling any general rules of law which hold
only when there is no such understanding.

4, A usage of trade under subsection (c) must have the “regularity of observance”
specified. The ancient English tests for “custom” are abandoned in this connection.
Therefore, it is not required that a usage of trade be “ancient or immemorial,”
“universal,” or the like. Under the requirement of subsection (c) full recognition is thus
available for new usages and for usages currently observed by the great majority of
decent dealers, even though dissidents ready to cut corners do not agree. There is
room also for proper recognition of usage agreed upon by merchants in trade codes.

5. The policies of the Uniform Commercial Code controlling explicit unconscionable
contracts and clauses (Sections 1-304, 2-302) apply to implicit clauses that rest on
usage of trade and carry forward the policy underlying the ancient requirement that a
custom or usage must be “reasonable.” However, the emphasis is shifted. The very fact
of commercial acceptance makes out a prima facie case that the usage is reasonable,
and the burden is no longer on the usage to establish itself as being reasonable. But the
anciently established policing of usage by the courts is continued to the extent
necessary to cope with the situation arising if an unconscionable or dishonest practice
should become standard.

6. Subsection (d), giving the prescribed effect to usages of which the parties “are or
should be aware,” reinforces the provision of subsection (c) requiring not universality but
only the described “regularity of observance” of the practice or method. This subsection
also reinforces the point of subsection (c) that such usages may be either general to
trade or particular to a special branch of trade.

7. Although the definition of “agreement” in Section 1-201 includes the elements of
course of performance, course of dealing, and usage of trade, the fact that express
reference is made in some sections to those elements is not to be construed as carrying
a contrary intent or implication elsewhere. Compare Section 1-302(c).

8. In cases of a well established line of usage varying from the general rules of the
Uniform Commercial Code where the precise amount of the variation has not been
worked out into a single standard, the party relying on the usage is entitled, in any
event, to the minimum variation demonstrated. The whole is not to be disregarded
because no particular line of detail has been established. In case a dominant pattern
has been fairly evidenced, the party relying on the usage is entitled under this section to
go to the trier of fact on the question of whether such dominant pattern has been
incorporated into the agreement.



9. Subsection (g) is intended to insure that this Act’s liberal recognition of the needs
of commerce in regard to usage of trade shall not be made into an instrument of abuse.

Former section. — Laws 2005, ch. 144, § 17, effective January 1, 2006, enacts a new
55-1-303 NMSA 1978 relating to course of performance, course of dealing and usage of
trade. The substance of former 55-1-205 NMSA 1978 relating to course of dealing and
usage or trade has been enacted as a new 55-1-303 NMSA 1978 by Laws 2005, ch.
144, 8§ 17. See Section 12-12A-14 NMSA 1978 for repeal and reenactment of a law that
is not a new enactment. For provisions of former 55-1-205 NMSA 1978, see 2004
NMSA 1978 on New Mexico One Source of Law DVD. Laws 2005, ch. 144, § 17,

The 2009 amendment, effective January 1, 2010, in Subsection (f), added the
reference to Section 55-2A-208 NMSA 1978.

55-1-304. Obligation of good faith.

Every contract or duty within the Uniform Commercial Code [55-1-101 NMSA 1978]
imposes an obligation of good faith in its performance and enforcement.

History: 1953 Comp., 8 50A-1-203, enacted by Laws 1961, ch. 96, § 1-203 1978 Comp.
855-1-205; recompiled by compiler as 1978 Comp. § 55-1-303; Laws 2005, ch. 144, §
18.

ANNOTATIONS
Official Comments
Source: Former Section 1-203.

Changes from former law: Except for changing the form of reference to the Uniform
Commercial Code, this section is identical to former Section 1-203.

1. This section sets forth a basic principle running throughout the Uniform
Commercial Code. The principle is that in commercial transactions good faith is required
in the performance and enforcement of all agreements or duties. While this duty is
explicitly stated in some provisions of the Uniform Commercial Code, the applicability of
the duty is broader than merely these situations and applies generally, as stated in this
section, to the performance or enforcement of every contract or duty within this Act. It is
further implemented by Section 1-303 on course of dealing, course of performance, and
usage of trade. This section does not support an independent cause of action for failure
to perform or enforce in good faith. Rather, this section means that a failure to perform
or enforce, in good faith, a specific duty or obligation under the contract, constitutes a
breach of that contract or makes unavailable, under the particular circumstances, a
remedial right or power. This distinction makes it clear that the doctrine of good faith
merely directs a court towards interpreting contracts within the commercial context in



which they are created, performed, and enforced, and does not create a separate duty
of fairness and reasonableness which can be independently breached.

2. “Performance and enforcement” of contracts and duties within the Uniform
Commercial Code include the exercise of rights created by the Uniform Commercial
Code.

Laws 2005, ch. 144, § 18, effective January 1, 2006, enacts a new 55-1-304 NMSA
1978 relating to obligation of good faith. This new section is almost identical to former
Section 55-1-203 NMSA 1978 relating to obligation of good faith, repealed by Laws
2005, ch. 144, § 11. See Section 12-12A-14 NMSA 1978 for repeal and reenactment of
a law that is not a new enactment. For provisions of former Section 55-1-203 NMSA
1978, see 2004 NMSA 1978 on New Mexico One Source of Law DVD.

Reasonableness of guaranty contract. — An agreement by the guarantor of a note to
waive any right to require the lending bank to proceed against the maker, exhaust any
security, or pursue any other remedy, did not constitute waiver of the defenses of
breach of duty of good faith and reasonableness. Cadle Co. v. Wallach Concrete, Inc.,
120 N.M. 56, 897 P.2d 1104 (1995).

55-1-305. Remedies to be liberally administered.

(a) The remedies provided by the Uniform Commercial Code [55-1-101 NMSA 1978]
must be liberally administered to the end that the aggrieved party may be put in as good
a position as if the other party had fully performed but neither consequential or special
damages nor penal damages may be had except as specifically provided in the Uniform
Commercial Code or by other rule of law.

(b) Any right or obligation declared by the Uniform Commercial Code is enforceable
by action unless the provision declaring it specifies a different and limited effect.

History: 1953 Comp., 8 50A-1-106, enacted by Laws 1961, ch. 96, § 1-106; 1978 Comp.
855-1-106; recompiled by compiler as 1978 Comp. § 55-1-106; Laws 2005, ch. 144, §
19.

ANNOTATIONS
Official Comments

Source: Former Section 1-106.

Changes from former law: Other than changes in the form of reference to the Uniform
Commercial Code, this section is identical to former Section 1-106.

1. Subsection (a) is intended to effect three propositions. The first is to negate the
possibility of unduly narrow or technical interpretation of remedial provisions by



providing that the remedies in the Uniform Commercial Code are to be liberally
administered to the end stated in this section. The second is to make it clear that
compensatory damages are limited to compensation. They do not include consequential
or special damages, or penal damages; and the Uniform Commercial Code elsewhere
makes it clear that damages must be minimized. Cf. Sections 1-304, 2-706(1), and 2-
712(2). The third purpose of subsection (a) is to reject any doctrine that damages must
be calculable with mathematical accuracy. Compensatory damages are often at best
approximate: they have to be proved with whatever definiteness and accuracy the facts
permit, but no more. Cf. Section 2-204(3).

2. Under subsection (b), any right or obligation described in the Uniform
Commercial Code is enforceable by action, even though no remedy may be expressly
provided, unless a particular provision specifies a different and limited effect. Whether
specific performance or other equitable relief is available is determined not by this
section but by specific provisions and by supplementary principles. Cf. Sections 1-103,
2-716.

3. “Consequential” or “special” damages and “penal” damages are not defined in
the Uniform Commercial Code; rather, these terms are used in the sense in which they
are used outside the Uniform Commercial Code.

Laws 2005, ch. 144, § 19, effective January 1, 2006, enacts a new Section 55-1-305
NMSA 1978 relating to remedies to be liberally administered. This new section is almost
identical to former Section 55-1-106 NMSA 1978 relating to remedies to be liberally
administered, repealed by Laws 2005, ch. 144, § 6. See Section 12-12A-14 NMSA 1978
for repeal and reenactment of a law that is not a new enactment. For provisions of
former Section 55-1-106 NMSA 1978, see 2004 NMSA 1978 on New Mexico One
Source of Law DVD.

55-1-306. Waiver or renunciation of claim or right after breach.

A claim or right arising out of an alleged breach may be discharged in whole or in
part without consideration by agreement of the aggrieved party in an authenticated
record.

History: 1953 Comp., 8 50A-1-107, enacted by Laws 1961, ch. 96, § 1-107, § 50A-1-
107, enacted by Laws 1961, ch. 96, § 1-107; 1978 Comp. 855-1-208; recompiled by
compiler as 1978 Comp. § 55-1-306; Laws 2005, ch. 144, § 20.

ANNOTATIONS

Official Comments

Source: Former Section 1-107.



Changes from former law: This section changes former law in two respects. First,
former Section 1-107, requiring the “delivery” of a “written waiver or renunciation”
merges the separate concepts of the aggrieved party’s agreement to forego rights and
the manifestation of that agreement. This section separates those concepts, and
explicitly requires agreement of the aggrieved party. Second, the revised section
reflects developments in electronic commerce by providing for memorialization in an
authenticated record. In this context, a party may “authenticate” a record by (i) signing a
record that is a writing or (ii) attaching to or logically associating with a record that is not
a writing an electronic sound, symbol or process with the present intent to adopt or
accept the record. See Sections 1-201(b)(37) and 9-102(a)(7).

This section makes consideration unnecessary to the effective renunciation or waiver of
rights or claims arising out of an alleged breach of a commercial contract where the
agreement effecting such renunciation is memorialized in a record authenticated by the
aggrieved party. Its provisions, however, must be read in conjunction with the section
imposing an obligation of good faith. (Section 1-304).

Prior law. — Laws 2005, ch. 144, § 20, effective January 1, 2006, enacts a new 55-1-
306 NMSA 1978 relating to waiver or renunciation of claim or right after breach. The
substance of former 55-1-107 NMSA 1978 relating to waiver or renunciation of claim or
right after breach, has been enacted as a new 55-1-306 NMSA 1978 by Laws 2005, ch.
144, 8 20. See 12-12A-14 NMSA 1978 for repeal and reenactment of a law that is not a
new enactment. For provisions of former 55-1-107 NMSA 1978, see 2004 NMSA 1978
on New Mexico One Source of Law DVD.

55-1-307. Prima facie evidence by third-party documents.

A document in due form purporting to be a bill of lading, policy or certificate of
insurance, official weigher's or inspector's certificate, consular invoice or any other
document authorized or required by the contract to be issued by a third party is prima
facie evidence of its own authenticity and genuineness and of the facts stated in the
document by the third party.

History: 1953 Comp., 8§ 50A-1-202, enacted by Laws 1961, ch. 96, § 1-202; 1978 Comp
855-1-202; recompiled by compiler as 1978 Comp. § 55-1-307; Laws 2005, ch. 144, §
21.

ANNOTATIONS
Official Comments

Source: Former Section 1-202.

Changes from former law: Except for minor stylistic changes, this Section is identical
to former Section 1-202.



1. This section supplies judicial recognition for documents that are relied upon as
trustworthy by commercial parties.

2. This section is concerned only with documents that have been given a preferred
status by the parties themselves who have required their procurement in the agreement,
and for this reason the applicability of the section is limited to actions arising out of the
contract that authorized or required the document. The list of documents is intended to
be illustrative and not exclusive.

3. The provisions of this section go no further than establishing the documents in
guestion as prima facie evidence and leave to the court the ultimate determination of
the facts where the accuracy or authenticity of the documents is questioned. In this
connection the section calls for a commercially reasonable interpretation.

4, Documents governed by this section need not be writings if records in another
medium are generally relied upon in the context.

Former section. — Laws 2005, ch. 144, § 21, effective January 1, 2006, enacts a new
55-1-307 NMSA 1978 relating to prima facie evidence. Section 55-1-307 NMSA 1978 is
almost identical to former Section 55-1-202 NMSA 1978 relating to prima facie
evidence. See Section 12-12A-14 NMSA 1978 for repeal and reenactment of a law that
is not a new enactment. For provisions of former 55-1-202 NMSA 1978, see 2004
NMSA 1978 on New Mexico One Source of Law DVD.

55-1-308. Performance or acceptance under reservation of rights.

(a) A party that with explicit reservation of rights performs or promises performance
or assents to performance in a manner demanded or offered by the other party does not
thereby prejudice the rights reserved. Such words as "without prejudice”, "under protest”
or the like are sufficient.

(b) Subsection (a) of this section does not apply to an accord and satisfaction.
History: 1953 Comp., 8 50A-1-207, enacted by Laws 1961, ch. 96, § 1-207; 1978 Comp.
855-1-207; recompiled by compiler as 1978 Comp. § 55-1-308; Laws 2005, ch. 144, §
22.

ANNOTATIONS
Official Comments

Source: Former Section 1-207.

Changes from former law: This section is identical to former Section 1-207.



1. This section provides machinery for the continuation of performance along the
lines contemplated by the contract despite a pending dispute, by adopting the
mercantile device of going ahead with delivery, acceptance, or payment “without
prejudice,” “under protest,” “under reserve,” “with reservation of all our rights,” and the
like. All of these phrases completely reserve all rights within the meaning of this section.
The section therefore contemplates that limited as well as general reservations and

acceptance by a party may be made “subject to satisfaction of our purchaser,” “subject
to acceptance by our customers,” or the like.
2. This section does not add any new requirement of language of reservation where

not already required by law, but merely provides a specific measure on which a party
can rely as that party makes or concurs in any interim adjustment in the course of
performance. It does not affect or impair the provisions of this Act such as those under
which the buyer’s remedies for defect survive acceptance without being expressly
claimed if notice of the defects is given within a reasonable time. Nor does it disturb the
policy of those cases which restrict the effect of a waiver of a defect to reasonable limits
under the circumstances, even though no such reservation is expressed.

The section is not addressed to the creation or loss of remedies in the ordinary course
of performance but rather to a method of procedure where one party is claiming as of
right something which the other believes to be unwarranted.

3. Subsection (b) states that this section does not apply to an accord and
satisfaction. Section 3-311 governs if an accord and satisfaction is attempted by tender
of a negotiable instrument as stated in that section. If Section 3-311 does not apply, the
issue of whether an accord and satisfaction has been effected is determined by the law
of contract. Whether or not Section 3-311 applies, this section has no application to an
accord and satisfaction.

Former section. — Laws 2005, ch. 144, § 22, effective January 1, 2006, enacts a new
55-1-308 NMSA 1978 relating to performance or acceptance under reservation of rights.
With minor amendments, 55-1-207 NMSA 1978 relating to performance of acceptance
under reservation of rights, has been enacted as a new 55-1-308 NMSA 1978 by Laws
2005, ch. 144, § 22. See 12-12A-14 NMSA 1978 for repeal and reenactment of a law
that is not a new enactment. For provisions of former 55-1-202 NMSA 1978, see 2004
NMSA 1978 on New Mexico One Source of Law DVD.

55-1-309. Option to accelerate at will.

A term providing that one party or that party's successor in interest may accelerate
payment or performance or require collateral or additional collateral "at will" or when the
party "deems itself insecure" or words of similar import means that the party has power
to do so only if that party in good faith believes that the prospect of payment or
performance is impaired. The burden of establishing lack of good faith is on the party
against which the power has been exercised.



History: 1953 Comp., 8 50A-1-208, enacted by Laws 1961, ch. 96, § 1-208; 1978 Comp.
855-1-208; recompiled by compiler as 1978 Comp. § 55-1-309; Laws 2005, ch. 144, §
23.

ANNOTATIONS
Official Comments
Source: Former Section 1-208.

Changes from former law: Except for minor stylistic changes, this section is identical
to former Section 1-208.

1. The common use of acceleration clauses in many transactions governed by the
Uniform Commercial Code, including sales of goods on credit, notes payable at a
definite time, and secured transactions, raises an issue as to the effect to be given to a
clause that seemingly grants the power to accelerate at the whim and caprice of one
party. This section is intended to make clear that despite language that might be so
construed and which further might be held to make the agreement void as against
public policy or to make the contract illusory or too indefinite for enforcement, the option
is to be exercised only in the good faith belief that the prospect of payment or
performance is impaired.

Obviously this section has no application to demand instruments or obligations whose
very nature permits call at any time with or without reason. This section applies only to
an obligation of payment or performance which in the first instance is due at a future
date.

Former section. — Laws 2005, ch. 144, § 23, effective January 1, 2006, enacts a new
55-1-309 NMSA 1978 relating to option to accelerate at will. With minor revisions this
same is the same as former 55-1-208 NMSA 1978 relating to option to accelerate at will
has been enacted as a new 55-1-309 NMSA 1978 by Laws 2005, ch. 144, § 23. See
12-12A-14 NMSA 1978 for repeal and reenactment of a law that is not a new
enactment. For provisions of former 55-1-202 NMSA 1978, see 2004 NMSA 1978 on
New Mexico One Source of Law DVD.

55-1-310. Subordinated obligations.

An obligation may be issued as subordinated to performance of another obligation of
the person obligated, or a creditor may subordinate its right to performance of an
obligation by agreement with either the person obligated or another creditor of the
person obligated. Subordination does not create a security interest as against either the
common debtor or a subordinated creditor.



History: 1953 Comp., 8 50A-1-209, enacted by Laws 1961, ch. 96, § 1-209; 1978 Comp.
855-1-208; recompiled by compiler as 1978 Comp. § 55-1-309; Laws 2005, ch. 144, 8
24,

ANNOTATIONS

Former section. — Laws 2005, ch. 144, § 23, effective January 1, 2006, enacts a new
55-1-309 NMSA 1978 relating to subordinated obligations. With minor amendments,
former 55-1-209 NMSA 1978 relating to subordinated obligations has been enacted as
a new 55-1-310 NMSA 1978 by Laws 2005, ch. 144, § 23. See 12-12A-14 NMSA 1978
for repeal and reenactment of a law that is not a new enactment. For provisions of
former 55-1-208 NMSA 1978, see 2004 NMSA 1978 on New Mexico One Source of
Law DVD.

ARTICLE 2
Sales

PART 1
SHORT TITLE, GENERAL CONSTRUCTION AND
SUBJECT MATTER

55-2-101. Short title.
This article shall be known and may be cited as Uniform Commercial Code - Sales.
History: 1953 Comp., 8 50A-2-101, enacted by Laws 1961, ch. 96, § 2-101.
ANNOTATIONS
OFFICIAL COMMENT

This article is a complete revision and modernization of the Uniform Sales Act which
was promulgated by the National Conference of Commissioners on Uniform State Laws
in 1906 and has been adopted in 34 states and Alaska, the District of Columbia and
Hawaii.

The coverage of the present article is much more extensive than that of the old Sales
Act and extends to the various bodies of case law which have been developed both
outside of and under the latter.

The arrangement of the present article is in terms of contract for sale and the various
steps of its performance. The legal consequences are stated as following directly from
the contract and action taken under it without resorting to the idea of when property or
title passed or was to pass as being the determining factor. The purpose is to avoid



making practical issues between practical men turn upon the location of an intangible
something, the passing of which no man can prove by evidence and to substitute for
such abstractions proof of words and actions of a tangible character.

Law reviews. — For article, "Lender Recourse in Indian Country: A Navajo Case
Study,” see 21 N.M.L. Rev. 275 (1991).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. Jur. 2d Public Works and
Contracts 8§ 18; 67 Am. Jur. 2d Sales § 1 et seq.

Applicability of U.C.C. Article 2 to mixed contracts for sale of goods and services, 5
A.L.R.4th 501.

82 C.J.S. Statutes § 221.

55-2-102. Scope; certain security and other transactions excluded
from this article.

Unless the context otherwise requires, this article applies to transactions in goods; it
does not apply to any transaction which although in the form of an unconditional
contract to sell or [a] present sale is intended to operate only as a security transaction
nor does this article impair or repeal any statute regulating sales to consumers, farmers
or other specified classes of buyers.

History: 1953 Comp., 8 50A-2-102, enacted by Laws 1961, ch. 96, § 2-102.
ANNOTATIONS

OFFICIAL COMMENT
Prior uniform statutory provision. Section 75, Uniform Sales Act.
Changes. Section 75 has been rephrased.
Purposes of changes and new matter. To make it clear that:
The article leaves substantially unaffected the law relating to purchase money security
such as conditional sale or chattel mortgage though it regulates the general sales
aspects of such transactions. "Security transaction" is used in the same sense as in the
article on secured transactions (Article 9).
Cross reference. — Article 9.

Definitional cross references. — "Contract". Section 1-201.

"Contract for sale". Section 2-106.



"Present sale". Section 2-106.
"Sale". Section 2-106.

Scope of article. — Court can find nothing in the pertinent code provisions or
comments to indicate that it is not to apply to all sales of goods. Foster v. Colorado
Radio Corp., 381 F.2d 222 (10th Cir. 1967).

Sale of crude oil by the producers is a sale of goods, and is thus governed by Article 2
of the code. Amoco Pipeline Co. v. Admiral Crude Oil Corp., 490 F.2d 114 (10th Cir.
1974).

A business may be sold in which all the assets aside from goodwill would be goods, and
nonapplication of the code to the sale of goods in such a case is contrary to the
intention of the drafters. Foster v. Colorado Radio Corp., 381 F.2d 222 (10th Cir. 1967).

Article inapplicable to mixed contract. — This article was held inapplicable to a
contract itemizing several dozen services to be performed by an interior designer in a
health care facility despite the additional contemplation of purchasing and reselling of
furnishings as goods between the parties, since the primary purpose of the contract,
though mixed, was for the provisions of services. Kirkpatrick v. Introspect Healthcare
Corp., 114 N.M. 706, 845 P.2d 800 (1992).

Inapplicable to sale of business. — A sale involving the transfer of a business as a
going concern is not a transaction in goods. Stewart v. Lucero, 1996-NMSC-027, 121
N.M. 722, 918 P.2d 1.

Law reviews. — For comment, "Commercial Law - Uniform Commercial Code - Sale of
Goods," see 8 Nat. Resources J. 176 (1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A Am. Jur. 2d Secured Transactions
88 13, 105, 184 et seq.

Validity and mutuality of agreement to buy where there is no express agreement to sell,
60 A.L.R. 215.

Violation of statute as to form of, or terms to be included in, conditional sale contract, as
invalidating entire transaction or merely its effect to reserve title in vendor, 144 A.L.R.
1103.

Use of conditional sale contract to secure debt in addition to the purchase price, 148
A.L.R. 346.

Conflict of laws as to conditional sale of chattels, 148 A.L.R. 375, 13 A.L.R.2d 1312.

What amounts to conditional sale, 175 A.L.R. 1366.



Title to unknown valuables secreted in articles sold, 4 A.L.R.2d 318.

Validity, construction, and effect of contract between grower of vegetable or fruit crops,
and purchasing processor, packer, or canner, 87 A.L.R.2d 732.

What constitutes a transaction, a contract for sale, or a sale within the scope of UCC
Article 2, 4 A.L.R.4th 85.

Applicability of UCC Article 2 to mixed contracts for sale of goods and services, 5
A.L.R.4th 501.

77A C.J.S. Sales § 1 et seq.

55-2-103. Definitions and index of definitions.
(1) In this article, unless the context otherwise requires:
(@)  "buyer" means a person who buys or contracts to buy goods;
(b) [reserved];
(c) "receipt” of goods means taking physical possession of them; and
(d)  "seller" means a person who sells or contracts to sell goods.

(2) Other definitions applying to this article, or to specified parts thereof, and the
sections in which they appear are:

"acceptance". . ................ Section 55-2-606 NMSA 1978;
"banker'scredit". . ............. Section 55-2-325 NMSA 1978;
"between merchants”. .. ... ... Section 55-2-104 NMSA 1978;
"cancellation". . .......... Section 55-2-106 NMSA 1978;
"commercial unit". . . ... .... Section 55-2-105 NMSA 1978;
"confirmed credit". . ........ Section 55-2-325 NMSA 1978;
"conforming to contract”. . . .. .. Section 55-2-106 NMSA 1978;
"contract for sale". .. ...... Section 55-2-106 NMSA 1978;
"cover". ... ... Section 55-2-712 NMSA 1978;
"entrusting”. . ........... Section 55-2-403 NMSA 1978;
“financing agency". . ........ Section 55-2-104 NMSA 1978;
"future goods". . ......... Section 55-2-105 NMSA 1978;
"goods"............... Section 55-2-105 NMSA 1978;
"identification”. . ... ...... Section 55-2-501 NMSA 1978;

"installment contract". ... .... Section 55-2-612 NMSA 1978;



"letter of credit". . . ...... Section 55-2-325 NMSA 1978;

"lot". ... Section 55-2-105 NMSA 1978;
"merchant". ............. Section 55-2-104 NMSA 1978;
"overseas".............. Section 55-2-323 NMSA 1978;

person in the position of a seller”. . . . Section 55-2-707 NMSA 1978

"presentsale”............ Section 55-2-106 NMSA 1978;
"sale"................ Section 55-2-106 NMSA 1978;
"sale on approval". . ........ Section 55-2-326 NMSA 1978;
"sale orreturn”. . ......... Section 55-2-326 NMSA 1978; and
"termination”. . .......... Section 55-2-106 NMSA 1978.

(3) "Control", as provided in Section 55-7-106 NMSA 1978, and the following
definitions in other articles apply to this article:

"check"............... Section 55-3-104 NMSA 1978;
"consignee”. . ........... Section 55-7-102 NMSA 1978;
“consignor”. . ........... Section 55-7-102 NMSA 1978;
"consumer goods”. . ........ Section 55-9-102 NMSA 1978;
"dishonor". . ............ Section 55-3-502 NMSA 1978; and
“draft"............... Section 55-3-104 NMSA 1978.

(4) In addition, Chapter 55, Article 1 NMSA 1978 contains general definitions and
principles of construction and interpretation applicable throughout this article.

History: 1953 Comp., 8 50A-2-103, enacted by Laws 1961, ch. 96, § 2-103; 1993, ch.
214, 8 2; 2001, ch. 139, § 128; 2005, ch. 144, § 25.

ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Subsection (1): Section 76, Uniform Sales Act.

Changes. — The definitions of "buyer” and "seller" have been slightly rephrased, the
reference in Section 76 of the prior act to "any legal successor in interest of such
person"” being omitted. The definition of "receipt” is new.

Purposes of changes and new matter. — 1. The phrase "any legal successor in
interest of such person” has been eliminated since Section 2-210 of this article, which
limits some types of delegation of performance on assignment of a sales contract,
makes it clear that not every such successor can be safely included in the definition. In
every ordinary case, however, such successors are as of course included.



2. "Receipt" must be distinguished from delivery particularly in regard to the problems
arising out of shipment of goods, whether or not the contract calls for making delivery by
way of documents of title, since the seller may frequently fulfill his obligations to
"deliver" even though the buyer may never "receive" the goods. Delivery with respect to
documents of title is defined in Article 1 and requires transfer of physical delivery.
Otherwise the many divergent incidents of delivery are handled incident by incident.

Cross references. — Point 1: See Section 2-210 and Comment thereon.
Point 2: Section 1-201.
Definitional cross reference. — "Person". Section 1-201.

The 1993 amendment, effective July 1, 1993, made a stylistic change in Subsection
(1), substituted NMSA 1978 citations for Uniform Commercial Code citations throughout
Subsections (2) and (3), and substituted "consumer goods" for "consumer of goods" in
Subsection (3).

The 2001 amendment, effective July 1, 2001, substituted "Chapter 55, Article 1 NMSA
1978" for "Article 1" in Subsection (4).

The 2005 amendment, effective January 1, 2006, deletes the definition of "good faith"
in Subsection (1)(b) and defines "control" in Subsection (3) to include the meaning of
"control" as provided in Section 55-7-106 NMSA 1978.

Law reviews. — For article, "Buyers and Sellers of Goods in Bankruptcy,” see 1 N.M.
L. Rev. 435 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 8
39.

77A C.J.S. Sales § 1 et seq.; 82 C.J.S. Statutes § 315.

55-2-104. Definitions; "merchant"; "between merchants"”; "financing
agency".

(1) "Merchant" means a person who deals in goods of the kind or otherwise by his
occupation holds himself out as having knowledge or skill peculiar to the practices or
goods involved in the transaction or to whom such knowledge or skill may be attributed
by his employment of an agent or broker or other intermediary who by his occupation
holds himself out as having such knowledge or skill.

(2) "Financing agency” means a bank, finance company or other person who in the
ordinary course of business makes advances against goods or documents of title or
who by arrangement with either the seller or the buyer intervenes in ordinary course to
make or collect payment due or claimed under the contract for sale, as by purchasing or



paying the seller's draft or making advances against it or by merely taking it for
collection whether or not documents of title accompany or are associated with the draft.
"Financing agency" includes also a bank or other person who similarly intervenes
between persons who are in the position of seller and buyer in respect to the goods
(Section 55-2-707 NMSA 1978).

(3) "Between merchants" means in any transaction with respect to which both
parties are chargeable with the knowledge or skill of merchants.

History: 1953 Comp., 8 50A-2-104, enacted by Laws 1961, ch. 96, § 2-104; 2005, ch.
144, § 26.

ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. None. But see Sections 15(2), (5), 16(c), 45(2) and
71, Uniform Sales Act, and Sections 35 and 37, Uniform Bills of Lading Act for
examples of the policy expressly provided for in this article.

Purposes. — 1. This article assumes that transactions between professionals in a
given field require special and clear rules which may not apply to a casual or
inexperienced seller or buyer. It thus adopts a policy of expressly stating rules
applicable "between merchants" and "as against a merchant”, wherever they are
needed instead of making them depend upon the circumstances of each case as in the
statutes cited above. This section lays the foundation of this policy by defining those
who are to be regarded as professionals or "merchants” and by stating when a
transaction is deemed to be "between merchants".

2. The term "merchant” as defined here roots in the "law merchant" concept of a
professional in business. The professional status under the definition may be based
upon specialized knowledge as to the goods, specialized knowledge as to business
practices, or specialized knowledge as to both and which kind of specialized knowledge
may be sufficient to establish the merchant status is indicated by the nature of the
provisions.

The special provisions as to merchants appear only in this article and they are of three
kinds. Sections 2-201(2), 2-205, 2-207 and 2-209 dealing with the statute of frauds, firm
offers, confirmatory memoranda and modification rest on hormal business practices
which are or ought to be typical of and familiar to any person in business. For purposes
of these sections almost every person in business would, therefore, be deemed to be a
"merchant” under the language "who . . . by his occupation holds himself out as having
knowledge or skill peculiar to the practices . . . involved in the transaction . . ." since the
practices involved in the transaction are non-specialized business practices such as
answering mail. In this type of provision, banks or even universities, for example, well
may be "merchants”. But even these sections only apply to a merchant in his mercantile



capacity; a lawyer or bank president buying fishing tackle for his own use is not a
merchant.

On the other hand, in Section 2-314 on the warranty of merchantability, such warranty is
implied only "if the seller is a merchant with respect to goods of that kind". Obviously
this qualification restricts the implied warranty to a much smaller group than everyone
who is engaged in business and requires a professional status as to particular kinds of
goods. The exception in Section 2-402(2) for retention of possession by a merchant-
seller falls in the same class; as does Section 2-403(2) on entrusting of possession to a
merchant "who deals in goods of that kind."

A third group of sections includes 2-103(1) (b), which provides that in the case of a
merchant "good faith" includes observance of reasonable commercial standards of fair
dealing in the trade; 2-327(1) (c), 2-603 and 2-605, dealing with responsibilities of
merchant buyers to follow seller's instructions, etc.; 2-509 on risk of loss, and 2-609 on
adequate assurance of performance. This group of sections applies to persons who are
merchants under either the "practices" or the "goods" aspect of the definition of
merchant.

3. The "or to whom such knowledge or skill may be attributed by his employment of an
agent or broker . . ." clause of the definition of merchant means that even persons such
as universities, for example, can come within the definition of merchant if they have
regular purchasing departments or business personnel who are familiar with business
practices and who are equipped to take any action required.

Cross references. — Point 1: See Sections 1-102 and 1-203.

Point 2: See Sections 2-314, 2-315 and 2-320 to 2-325, of this article, and article 9.
Definitional cross references. — "Bank". Section 1-201.

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Document of title". Section 1-201.

"Draft". Section 3-104.

"Goods". Section 2-105.

"Person". Section 1-201.

"Purchase". Section 1-201.

"Seller". Section 2-103.



The 2005 amendment, effective January 1, 2006, provides in Subsection (2) that a
draft may be collected whether or not documents of title accompany or are associated
with the draft.

Rancher deemed merchant. — Rancher, who is a trader, buying and selling and
acting as agent for sales of cow and calf units, as well as steers, heifers, feeders and
other "goods," is a merchant under this section. Fear Ranches, Inc. v. Berry, 470 F.2d
905 (10th Cir. 1972).

But not on first sale. — Rancher, who had theretofore sold all cattle he raised or fed to
packers, was not a merchant in first sale to a nonpacker. Fear Ranches, Inc. v. Berry,
470 F.2d 905 (10th Cir. 1972).

Law reviews. — For comment, "Commercial Law - Uniform Commercial Code - Section
2-609: Right to Adequate Assurance of Performance,” see 7 Nat. Resources J. 397
(1967).

For article, "Buyers and Sellers of Goods in Bankruptcy,” see 1 N.M. L. Rev. 435
(1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Farmers as "merchants" within
provisions of U.C.C. Article 2 dealing with sales, 95 A.L.R.3d 484.

77A C.J.S. Sales § 1 et seq.; 82 C.J.S. Statutes § 315.

55-2-105. Definitions: transferability; "goods"; "future" goods;
"lot"; "commercial unit."

(1) "Goods" means all things (including specially manufactured goods) which are
movable at the time of identification to the contract for sale other than the money in
which the price is to be paid, investment securities (Article 8) and things in action.
"Goods" also includes the unborn young of animals and growing crops and other
identified things attached to realty as described in the section on goods to be severed
from realty (Section 2-107 [55-2-107 NMSA 1978] ).

(2) Goods must be both existing and identified before any interest in them can pass.
Goods which are not both existing and identified are "future” goods. A purported present
sale of future goods or of any interest therein operates as a contract to sell.

(3) There may be a sale of a part interest in existing identified goods.

(4) An undivided share in an identified bulk of fungible goods is sufficiently identified
to be sold although the quantity of the bulk is not determined. Any agreed proportion of
such a bulk or any quantity thereof agreed upon by number, weight or other measure
may to the extent of the seller's interest in the bulk be sold to the buyer who then
becomes an owner in common.



(5) "Lot" means a parcel or a single article which is the subject matter of a separate
sale or delivery, whether or not it is sufficient to perform the contract.

(6) "Commercial unit* means such a unit of goods as by commercial usage is a
single whole for purposes of sale and division of which materially impairs its character
or value on the market or in use. A commercial unit may be a single article (as a
machine) or a set of articles (as a suite of furniture or an assortment of sizes) or a
guantity (as a bale, gross or carload) or any other unit treated in use or in the relevant
market as a single whole.

History: 1953 Comp., 8 50A-2-105, enacted by Laws 1961, ch. 96, § 2-105.
ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Subsections (1), (2), (3) and (4) - Sections 5, 6 and
76, Uniform Sales Act; Subsections (5) and (6) - none.

Changes. Rewritten.

Purposes of changes and new matter. — 1. Subsection (1) on "goods": The
phraseology of the prior uniform statutory provision has been changed so that:

The definition of goods is based on the concept of movability and the term "chattels
personal” is not used. It is not intended to deal with things which are not fairly
identifiable as movables before the contract is performed.

Growing crops are included within the definition of goods since they are frequently
intended for sale. The concept of "industrial" growing crops has been abandoned, for
under modern practices fruit, perennial hay, nursery stock and the like must be brought
within the scope of this article. The young of animals are also included expressly in this
definition since they, too, are frequently intended for sale and may be contracted for
before birth. The period of gestation of domestic animals is such that the provisions of
the section on identification can apply as in the case of crops to be planted. The reason
of this definition also leads to the inclusion of a wool crop or the like as "goods" subject
to identification under this article.

The exclusion of "money in which the price is to be paid" from the definition of goods
does not mean that foreign currency which is included in the definition of money may
not be the subject matter of a sales transaction. Goods is intended to cover the sale of
money when money is being treated as a commodity but not to include it when money is
the medium of payment.

As to contracts to sell timber, minerals or structures to be removed from the land
Section 2-107(1) (Goods to be severed from Realty: recording) controls.



The use of the word "fixtures" is avoided in view of the diversity of definitions of that
term. This article in including within its scope "things attached to realty" adds the further
test that they must be capable of severance without material harm thereto. As between
the parties any identified things which fall within that definition become "goods" upon the
making of the contract for sale.

"Investment securities" are expressly excluded from the coverage of this article. It is not
intended by this exclusion, however, to prevent the application of a particular section of
this article by analogy to securities (as was done with the Original Sales Act in Agar v.
Orda, 264 N.Y. 248, 190 N.E. 479, 99 A.L.R. 269 (1934)) when the reason of that
section makes such application sensible and the situation involved is not covered by the
article of this act dealing specifically with such securities (Article 8).

2. References to the fact that a contract for sale can extend to future or contingent
goods and that ownership in common follows the sale of a part interest have been
omitted here as obvious without need for expression; hence no inference to negate
these principles should be drawn from their omission.

3. Subsection (4) does not touch the question of how far an appropriation of a bulk of
fungible goods may or may not satisfy the contract for sale.

4. Subsections (5) and (6) on "lot" and "commercial unit" are introduced to aid in the
phrasing of later sections.

5. The question of when an identification of goods takes place is determined by the
provisions of Section 2-501 and all that this section says is what kinds of goods may be
the subject of a sale.

Cross references. — Point 1: Sections 2-107, 2-201, 2-501 and Article 8.

Point 5: Section 2-501.

See also Section 1-201.

Definitional cross references. — "Buyer". Section 2-103.

"Contract”. Section 1-201.

"Contract for sale". Section 2-106.

"Fungible”. Section 1-201.

"Money". Section 1-201.

"Present sale". Section 2-106.



"Sale". Section 2-106.
"Seller". Section 2-103.

A sale of ski lifts is a sale of goods as defined by this section. Riblet Tramway Co. v.
Monte Verde Corp., 453 F.2d 313 (10th Cir. 1972).

Sale of crude oil by producers is a sale of goods, and is governed by Article 2 of the
code. Amoco Pipeline Co. v. Admiral Crude Oil Corp., 490 F.2d 114 (10th Cir. 1974).

But not immovables. — Radio license, goodwill, real estate, studios and transmission
equipment are not movables and hence not "goods" within the meaning of this section.
Foster v. Colorado Radio Corp., 381 F.2d 222 (10th Cir. 1967).

The term "goods" includes livestock, since they are frequently intended for
commercial sale. O'Shea v. Hatch, 97 N.M. 409, 640 P.2d 515 (Ct. App. 1982).

Boat is considered "goods" within this chapter. Elephant Butte Resort Marina, Inc. v.
Woolridge, 102 N.M. 286, 694 P.2d 1351 (1985).

Law reviews. — For comment, "Commercial Law - Uniform Commercial Code - Sale of
Goods," see 8 Nat. Resources J. 176 (1968).

For annual survey of commercial law in New Mexico, see 18 N.M.L. Rev. 313 (1988).
Am. Jur. 2d, A.L.R. and C.J.S. references. — Mutuality and enforceability of contracts
to furnish another with his needs, wants, desires, requirements, etc., of certain
commodities, 14 A.L.R. 1300, 26 A.L.R. 2d 1139.

Substantial performance of contract for manufacture or sale of article, 19 A.L.R. 815.
Validity and construction of contract for sale of season's output, 23 A.L.R. 574.

Seller's estoppel to deny existence of property sold, 40 A.L.R. 382.

Contract of sale which calls for a definite quantity but leaves a quality, grade or
assortment optional with one of the parties as subject to objection of indefiniteness, 105

A.L.R. 1283.

Construction and effect of contract for sale of commodity or goods where quantity is
described as "about" or "more or less" than an amount specified, 58 A.L.R.2d 377.

What constitutes "goods" within the scope of UCC Article 2, 4 A.L.R.4th 912.

Applicability of UCC Article 2 to mixed contracts for sale of goods and services, 5
A.L.R.4th 501.



Conveyance of land as including mature but unharvested crops, 51 A.L.R.4th 1263.

77A C.J.S. Sales § 1 et seq.; 82 C.J.S. Statutes § 315.

55-2-106. Definitions: "contract”; "agreement”; "contract for sale";
"sale"; "present sale"; "conforming" to contract; "termination”;
"cancellation."

(1) In this article unless the context otherwise requires "contract” and "agreement”
are limited to those relating to the present or future sale of goods. "Contract for sale"
includes both a present sale of goods and a contract to sell goods at a future time. A
"sale" consists in the passing of title from the seller to the buyer for a price (Section 2-
401 [55-2-401 NMSA 1978] ). A "present sale” means a sale which is accomplished by
the making of the contract.

(2) Goods or conduct including any part of a performance are "conforming" or
conform to the contract when they are in accordance with the obligations under the
contract.

(3) "Termination" occurs when either party pursuant to a power created by
agreement or law puts an end to the contract otherwise than for its breach. On
"termination” all obligations which are still executory on both sides are discharged but
any right based on prior breach or performance survives.

(4) "Cancellation" occurs when either party puts an end to the contract for breach by
the other and its effect is the same as that of "termination" except that the cancelling
party also retains any remedy for breach of the whole contract or any unperformed
balance.

History: 1953 Comp., 8 50A-2-106, enacted by Laws 1961, ch. 96, § 2-106.
ANNOTATIONS

OFFICIAL COMMENT
Prior uniform statutory provision. Subsection (1) - Section 1 (1) and (2), Uniform
Sales Act; Subsection (2) - none, but subsection generally continues policy of Sections
11, 44 and 69, Uniform Sales Act; Subsections (3) and (4) - none.
Changes. Completely rewritten.
Purposes of changes and new matter. — 1. Subsection (1): "Contract for sale" is
used as a general concept throughout this article, but the rights of the parties do not

vary according to whether the transaction is a present sale or a contract to sell unless
the article expressly so provides.



2. Subsection (2): It is in general intended to continue the policy of requiring exact
performance by the seller of his obligations as a condition to his right to require
acceptance. However, the seller is in part safeguarded against surprise as a result of
sudden technicality on the buyer's part by the provisions of Section 2-508 on seller's
cure of improper tender or delivery. Moreover usage of trade frequently permits
commercial leeways in performance and the language of the agreement itself must be
read in the light of such custom or usage and also, prior course of dealing, and in a long
term contract, the course of performance.

3. Subsections (3) and (4): These subsections are intended to make clear the distinction
carried forward throughout this article between termination and cancellation.

Cross references. — Point 2: Sections 1-203, 1-205, 2-208 and 2-508.

Definitional cross references. — "Agreement”. Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Remedy". Section 1-201.

"Rights". Section 1-201.

"Seller". Section 2-103.

A sale implies seller's ownership of the thing sold as well as the passing of title
therein to the buyer. Valdez v. Garcia, 79 N.M. 500, 445 P.2d 103 (Ct. App.), cert.
denied, 79 N.M. 449, 444 P.2d 776 (1968).

Agreement, that discount on merchandise applicable for certain time, not
contract for sale. — An agreement requiring that a certain number of computers must
be purchased by a certain time in order for a discount to apply was not a contract for
sale, where no title was passed for a price and there was no requirement to purchase
even one computer. Data Gen. Corp. v. Communications Diversified, Inc., 105 N.M. 59,
728 P.2d 469 (1986).

Continued liability on purchase agreement. — Where the purchase agreement was
not an executory document, failure to make any of the subsequent payments after the

deposit does not render it executory and appellant is still liable for the appropriate tax.
Garfield Mines Ltd. v. O'Cheskey, 85 N.M. 547, 514 P.2d 304 (Ct. App. 1973).



Reasonable to require loss claims to be made within two days. — In general, a
contract provision requiring claims of loss to be made within two days of delivery is
reasonable, lawful and not unconscionable. Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M.
660, 662 P.2d 661 (Ct. App. 1983).

Distributorship agreements. — The purpose of distributorship agreements is to
provide a contract for the sale of a product from a manufacturer at wholesale prices that
is to be marketed in a specific area by the distributor. As such, a distributorship
agreement should be subject to the provisions of the UCC. United Whsle. Liquor Co. v.
Brown-Forman Distillers Corp., 108 N.M. 467, 775 P.2d 233 (1989).

Law reviews. — For article, "Special Property Under the Uniform Commercial Code: A
New Concept in Sales,” see 4 Nat. Resources J. 98 (1964).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 8§
39, 73, 90, 113, 114; 68A Am. Jur. 2d Secured Transactions § 13.

Validity and construction of contract for sale of season's output, 1 A.L.R. 1392, 9 ALL.R.
276, 23 A.L.R. 574.

Contract for sale of goods as entire or divisible, 2 A.L.R. 643.
Divisibility of contract for the sale of an outfit, plant or machinery, 4 A.L.R. 1442.

Passing of title to personal property under a contract of sale, as affected by fact that
contract covers both real and personal property, 117 A.L.R. 395.

What constitutes a transaction, a contract for sale, or a sale within the scope of UCC
Article 2, 4 A.L.R.4th 85.

Applicability of UCC Article 2 to mixed contracts for sale of goods and services, 5
A.L.R.4th 501.

77A C.J.S. Sales § 1 et seq.

55-2-107. Goods to be severed from realty; recording.

(1) A contract for the sale of minerals or the like (including oil and gas) or a structure
or its materials to be removed from realty is a contract for the sale of goods within this
article if they are to be severed by the seller but until severance a purported present
sale thereof which is not effective as a transfer of an interest in land is effective only as
a contract to sell.

(2) A contract for the sale apart from the land of growing crops or other things
attached to realty and capable of severance without material harm thereto but not
described in Subsection (1) or of timber to be cut is a contract for the sale of goods



within this article whether the subject matter is to be severed by the buyer or by the
seller even though it forms part of the realty at the time of contracting, and the parties
can by identification effect a present sale before severance.

(3) The provisions of this section are subject to any third party rights provided by the
law relating to realty records, and the contract for sale may be executed and recorded
as a document transferring an interest in land and shall then constitute notice to third
parties of the buyer's rights under the contract for sale.

History: 1953 Comp., 8 50A-2-107, enacted by Laws 1961, ch. 96, § 2-107; 1985, ch.
193, 8§ 3.

ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. See Section 76, Uniform Sales Act on prior policy
and Section 7, Uniform Conditional Sales Act.

Purposes. — 1. Subsection (1). Notice that this subsection applies only if the minerals
or structures "are to be severed by the seller". If the buyer is to sever, such transactions
are considered contracts affecting land and all problems of the statute of frauds and of
the recording of land rights apply to them. Therefore, the statute of frauds section of this
article does not apply to such contracts though they must conform to the statute of
frauds affecting the transfer of interests in land.

2. Subsection (2). "Things attached" to the realty which can be severed without material
harm are goods within this article regardless of who is to effect the severance. The word
"fixtures" has been avoided because of the diverse definitions of this term, the test of
"severance without material harm" being substituted.

The provision in Subsection (3) for recording such contracts is within the purview of this
article since it is a means of preserving the buyer's rights under the contract of sale.

3. The security phases of things attached to or to become attached to realty are dealt
with in the article on secured transactions (Article 9) and it is to be noted that the
definition of goods in that article differs from the definition of goods in this article.

However, both articles treat as goods growing crops and also timber to be cut under a
contract of severance.

Cross references. — Point 1: Section 2-201.
Point 2: Section 2-105.

Point 3: Articles 9 and 9-105.



Definitional cross references. — "Buyer". Section 2-103.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Party”. Section 1-201.

"Present sale". Section 2-106.

"Rights". Section 1-201.

"Seller". Section 2-103.

The 1985 amendment deleted "timber," preceding "minerals" and inserted "(including
oil and gas)" near the beginning of Subsection (1), inserted "or of timber to be cut"
following "Subsection (1)" near the middle of Subsection (2), and made minor
grammatical changes.

Immovables not "goods". — Radio license, goodwill, real estate, studios and
transmission equipment are not movables and hence not "goods" within the meaning of

this section. Foster v. Colorado Radio Corp., 381 F.2d 222 (10th Cir. 1967).

Law reviews. — For comment, "Commercial Law - Uniform Commercial Code - Sale of
Goods," see 8 Nat. Resources J. 176 (1968).

For comment, "New Mexico's Uniform Commercial Code in Oil and Gas Transactions,"
see 10 Nat. Resources J. 361 (1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A Am. Jur. 2d Secured Transactions
8 57 et seq.; 72 Am. Jur. 2d Statute of Frauds § 143.

What constitutes "goods" within the scope of UCC Article 2, 4 A.L.R.4th 912.

77A C.J.S. Sales § 1 et seq.

PART 2
FORM, FORMATION AND READJUSTMENT OF
CONTRACT

55-2-201. Formal requirements; statute of frauds.



(1) Except as otherwise provided in this section a contract for the sale of goods for
the price of $500 or more is not enforceable by way of action or defense unless there is
some writing sufficient to indicate that a contract for sale has been made between the
parties and signed by the party against whom enforcement is sought or by his
authorized agent or broker. A writing is not insufficient because it omits or incorrectly
states a term agreed upon but the contract is not enforceable under this paragraph
beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in conformation of the
contract and sufficient against the sender is received and the party receiving it has
reason to know its contents, it satisfies the requirements of Subsection (1) against such
party unless written notice of objection to its contents is given within ten days after it is
received.

(3) A contract which does not satisfy the requirements of Subsection (1) but which is
valid in other respects is enforceable:

€) if the goods are to be specially manufactured for the buyer and are not
suitable for sale to others in the ordinary course of the seller's business and the seller,
before notice of repudiation is received and under circumstances which reasonably
indicate that the goods are for the buyer, has made either a substantial beginning of
their manufacture or commitments for their procurement; or

(b) if the party against whom enforcement is sought admits in his pleading,
testimony or otherwise in court that a contract for sale was made, but the contract is not
enforceable under this provision beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or
which have been received and accepted (Section 2-606 [55-2-606 NMSA 1978]).

History: 1953 Comp., 8 50A-2-201, enacted by Laws 1961, ch. 96, § 2-201.
ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Section 4, Uniform Sales Act (which was based on
Section 17 of the Statute of 29 Charles I1).

Changes. Completely rephrased; restricted to sale of goods. See also Sections 1-206,
8-319 and 9-203.

Purposes of changes. The changed phraseology of this section is intended to make it
clear that:



1. The required writing need not contain all the material terms of the contract and such
material terms as are stated need not be precisely stated. All that is required is that the
writing afford a basis for believing that the offered oral evidence rests on a real
transaction. It may be written in lead pencil on a scratch pad. It need not indicate which
party is the buyer and which the seller. The only term which must appear is the quantity
term which need not be accurately stated but recovery is limited to the amount stated.
The price, time and place of payment or delivery, the general quality of the goods, or
any particular warranties may all be omitted.

Special emphasis must be placed on the permissibility of omitting the price term in view
of the insistence of some courts on the express inclusion of this term even where the
parties have contracted on the basis of a published price list. In many valid contracts for
sale the parties do not mention the price in express terms, the buyer being bound to pay
and the seller to accept a reasonable price which the trier of the fact may well be trusted
to determine. Again, frequently the price is not mentioned since the parties have based
their agreement on a price list or catalogue known to both of them and this list serves as
an efficient safeguard against perjury. Finally, "market" prices and valuations that are
current in the vicinity constitute a similar check. Thus if the price is not stated in the
memorandum it can normally be supplied without danger of fraud. Of course if the
"price" consists of goods rather than money the quantity of goods must be stated.

Only three definite and invariable requirements as to the memorandum are made by this
subsection. First, it must evidence a contract for the sale of goods; second, it must be
"signed", a word which includes any authentication which identifies the party to be
charged; and third, it must specify a quantity.

2. "Partial performance" as a substitute for the required memorandum can validate the
contract only for the goods which have been accepted or for which payment has been
made and accepted.

Receipt and acceptance either of goods or of the price constitutes an unambiguous
overt admission by both parties that a contract actually exists. If the court can make a
just apportionment, therefore, the agreed price of any goods actually delivered can be
recovered without a writing or, if the price has been paid, the seller can be forced to
deliver an apportionable part of the goods. The overt actions of the parties make
admissible evidence of the other terms of the contract necessary to a just
apportionment. This is true even though the actions of the parties are not in themselves
inconsistent with a different transaction such as a consignment for resale or a mere loan
of money.

Part performance by the buyer requires the delivery of something by him that is
accepted by the seller as such performance. Thus, part payment may be made by
money or check, accepted by the seller. If the agreed price consists of goods or
services, then they must also have been delivered and accepted.



3. Between merchants, failure to answer a written confirmation of a contract within ten
days of receipt is tantamount to a writing under Subsection (2) and is sufficient against
both parties under Subsection (1). The only effect, however, is to take away from the
party who fails to answer the defense of the statute of frauds; the burden of persuading
the trier of fact that a contract was in fact made orally prior to the written confirmation is
unaffected. Compare the effect of a failure to reply under Section 2-207.

4. Failure to satisfy the requirements of this section does not render the contract void for
all purposes, but merely prevents it from being judicially enforced in favor of a party to
the contract. For example, a buyer who takes possession of goods as provided in an
oral contract which the seller has not meanwhile repudiated, is not a trespasser. Nor
would the statute of frauds provisions of this section be a defense to a third person who
wrongfully induces a party to refuse to perform an oral contract, even though the injured
party cannot maintain an action for damages against the party so refusing to perform.

5. The requirement of "signing" is discussed in the comment to Section 1-201.

6. It is not necessary that the writing be delivered to anybody. It need not be signed or
authenticated by both parties but it is, of course, not sufficient against one who has not
signed it. Prior to a dispute no one can determine which party's signing of the
memorandum may be necessary but from the time of contracting each party should be
aware that to him it is signing by the other which is important.

7. If the making of a contract is admitted in court, either in a written pleading, by
stipulation or by oral statement before the court, no additional writing is necessary for
protection against fraud. Under this section it is no longer possible to admit the contract
in court and still treat the statute as a defense. However, the contract is not thus
conclusively established. The admission so made by a party is itself evidential against

him of the truth of the facts so admitted and of nothing more; as against the other party,
it is not evidential at all.

Cross references. — See Sections 1-201, 2-202, 2-207, 2-209 and 2-304.
Definitional cross references. — "Action". Section 1-201.

"Between merchants". Section 2-104.

"Buyer". Section 2-103.

"Contract”. Section 1-201.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Notice". Section 1-201.



"Party". Section 1-201.
"Reasonable time". Section 1-204.
"Sale". Section 2-106.

"Seller". Section 2-103.

Statute of frauds generally. — A promise to discharge a debt, made to a debtor for
adequate consideration by one not liable for the existing debt, is not a promise to
answer for the debt of another within the meaning of the statute of frauds. Banes
Agency v. Chino, 60 N.M. 297, 291 P.2d 328 (1955) (decided under former law).

Terms of written contract may carry over into substantially identical oral contract.
— Where, after a written contract is terminated, an oral contract is entered into, and
where there is a course of dealing for a number of years under the oral contract, which
is identical in all respects other than to whom payment would be made, the provisions of
which are fully known to and understood by the buyer, who has the obligation to give
timely notice or waive any and all claims, the terms of the written contract carry over into
the oral arrangement. Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M. 660, 662 P.2d 661 (Ct.
App. 1983).

There was no enforceable contract between rancher and feedlot operator for the
outright purchase of cattle, in the absence of a written agreement as mandated by this
section, where the terms of the agreement provided for the transportation of cattle to
feed yard, and feed yard's oversight, care and attempt to sell them. Production Credit
Ass'n v. Alamo Ranch Co., 989 F.2d 413 (10th Cir. 1993).

Law reviews. — For article, "Buyers and Sellers of Goods in Bankruptcy," see 1 N.M.
L. Rev. 435 (1971).

For annual survey of commercial law in New Mexico, see 18 N.M.L. Rev. 313 (1988).
Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 88§
29, 115; 67 Am. Jur. 2d Sales 88 30, 102 to 139, 180 to 207; 72 Am. Jur. 2d Statute of
Frauds 88 129 to 131, 138, 140, 143, 146, 147, 285, 295, 301, 340, 342, 343, 366; 73
Am. Jur. 2d Statute of Frauds 88 513, 574, 5809.

Contract for sale of goods as entire or divisible, 2 A.L.R. 643.

When goods remaining in custody of seller or some third person deemed received by
buyer within exception to statute, 4 A.L.R. 902.

Divisibility of contract for the sale of an outfit, plant or machinery, 4 A.L.R. 1442.



Trade custom or usage to explain or supply essential terms in writing required by statute
of frauds (or Sales Act) in sale of goods, 29 A.L.R. 1218.

Mutuality and enforceability of an agreement upon the sale of goods, to give the
purchaser an option or the exclusive sale of similar goods without a corresponding
obligation on his part, 45 A.L.R. 1197.

Oral contract to enter into written contract as within statute of frauds, 58 A.L.R. 1015.

Contracts relating to corporate stock as within provisions of statute of frauds dealing
with sales of goods, etc., 59 A.L.R. 597.

Doctrine of part performance as sustaining action at law based on contract within
statute of frauds, 59 A.L.R. 1305.

Necessity and sufficiency of statement in writing of consideration or price for sale of
goods or choses in action in order to satisfy statute of frauds, 59 A.L.R. 1422.

Sufficiency of identification of vendor or purchaser in memorandum, 70 A.L.R. 196.

Failure to comply with statute of frauds as to part of a contract within the statute as
affecting the enforceability of another part not covered by the statute, 71 A.L.R. 479.

Reformation of memorandum relied upon to take an oral contract out of the statute of
frauds, 73 A.L.R. 99.

Extrinsic writing referred to in written agreement as part thereof for purposes of statute
of frauds, 73 A.L.R. 1383.

Effect of statute of frauds on right to modify by parol agreement required to be in writing,
80 A.L.R. 539, 118 A.L.R. 1511.

Necessity that each of several papers constituting contract be signed by party to be
charged, 85 A.L.R. 1184.

Admission of contract by defendant as affecting sufficiency of acts relied on to constitute
part performance under statute of frauds, 90 A.L.R. 231.

Dealings between seller and buyer after latter's knowledge of former's fraud as waiver
of claim for damages on account of fraud, 106 A.L.R. 172.

Construction and application of Uniform Sales Act, other than Section 4 relating to
statute of frauds, as regards distinction between contract of sale and contract for work
or labor, 111 A.L.R. 341.



Acceptance satisfying statute where purchaser in possession at time of sale, 111 A.L.R.
1312.

Writing between one of the parties to a contract and his agent or a third person as
satisfying statute of frauds, 112 A.L.R. 490.

Place of signature on memorandum to satisfy statute of frauds, 112 A.L.R. 937.
Acceptance which will take oral sale or contract for sale out of statute of frauds as
affected by cancellation of order or repudiation of contract before goods were shipped

or delivered to buyer, 113 A.L.R. 810.

Relation between doctrines of estoppel and part performance as basis of enforcement
of contract not conforming to the statute of frauds, 117 A.L.R. 939.

Statute of frauds as applied to agreements of repurchase or repayment on sale of
corporate stock or other personal property, 121 A.L.R. 312.

Public record as satisfying requirement of statute of frauds as to written contract or
memorandum, 127 A.L.R. 236.

Terms "bags," "bales," "cars" or other terms indefinite as to quantity or weight as
satisfying statute of frauds, 129 A.L.R. 1230.

Money in possession of seller before contract was made as part payment, 131 A.L.R.
1252, 170 A.L.R. 245.

Check or note as memorandum satisfying statute of frauds, 153 A.L.R. 1112.
Contract to fill in land as one for sale of goods within statute of frauds, 161 A.L.R. 1158.

Printed, stamped or typewritten nhame as satisfying requirement of statute of frauds as
regards signature, 171 A.L.R. 334.

Performance as taking contract not to be performed within a year out of the statute of
frauds, 6 A.L.R.2d 1053.

Check as payment within contemplation of statute of frauds, 8 A.L.R.2d 251.

Sale of contractual rights; defect in written record as ground for avoiding sale, 10
A.L.R.2d 728.

Undelivered lease or contract (other than for sale of land), or undelivered memorandum
thereof, as satisfying statute of frauds, 12 A.L.R.2d 508.



Agency to purchase personal property for another as within statute of frauds, 20
A.L.R.2d 1140.

Construction and effect of exception making the statute of frauds provision inapplicable
where goods are manufactured by seller for buyer, 25 A.L.R.2d 672.

Construction and effect of contract for sale of commodity to fill buyer's requirements, 26
A.L.R.2d 1099.

Statute of frauds as applicable to seller's oral warranty as to quality or condition of
chattel, 40 A.L.R.2d 760.

Recovery, on theory of quasi contract, unjust enrichment or restitution, of money paid in
reliance upon unenforceable promise to accept a bill of exchange or draft, 81 A.L.R.2d
587.

Buyer's note as payment within contemplation of statute of frauds, 81 A.L.R.2d 1355.

Contract which violates statute of frauds as evidence of value in action not based on the
contract, 21 A.L.R.3d 9.

Statute of frauds and conflict of laws, 47 A.L.R.3d 137.

Construction and application of U.C.C. § 2-201(3)(b) rendering contract of sale
enforceable notwithstanding statute of frauds, to extent it is admitted in pleading,
testimony, or otherwise in court, 88 A.L.R.3d 416.

Liability for interference with invalid or unenforceable contract, 96 A.L.R.3d 1294.
Construction and application of UCC § 2-201(3)(c) rendering contract of sale
enforceable notwithstanding statute of frauds with respect to goods for which payment
has been made and accepted or which have been received and accepted, 97 A.L.R.3d
908.

Promissory estoppel as basis for avoidance of U.C.C. statute of frauds (U.C.C. § 2-
201), 29 A.L.R.4th 1006.

Sales: "specially manufactured goods" statute of frauds exception in UCC § 2-201(3)(a),
45 A.L.R.4th 1126.

Sales: construction of statute of frauds exception under UCC § 2-201(2) for confirmatory
writing between merchants, 82 A.L.R.4th 709.

37 C.J.S. Frauds, Statute of § 138.

55-2-202. Final written expression; parol or extrinsic evidence.



Terms with respect to which the confirmatory memoranda of the parties agree or that
are otherwise set forth in a writing intended by the parties as a final expression of their
agreement with respect to such terms as are included therein may not be contradicted
by evidence of any prior agreement or of a contemporaneous oral agreement but may
be explained or supplemented:

(@) by course of performance, course of dealing or usage of trade (Section
55-1-303 NMSA 1978); and

(b) by evidence of consistent additional terms unless the court finds the
writing to have been intended also as a complete and exclusive statement of the terms
of the agreement.

History: 1953 Comp., 8 50A-2-202, enacted by Laws 1961, ch. 96, § 2-202; 2005, ch.
144, § 27.

ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.
Purposes. — 1. This section definitely rejects:

(a) Any assumption that because a writing has been worked out which is final on some
matters, it is to be taken as including all the matters agreed upon;

(b) The premise that the language used has the meaning attributable to such language
by rules of construction existing in the law rather than the meaning which arises out of
the commercial context in which it was used; and

(c) The requirement that a condition precedent to the admissibility of the type of
evidence specified in Paragraph (a) is an original determination by the court that the
language used is ambiguous.

2. Paragraph (a) makes admissible evidence of course of dealing, usage of trade and
course of performance to explain or supplement the terms of any writing stating the
agreement of the parties in order that the true understanding of the parties as to the
agreement may be reached. Such writings are to be read on the assumption that the
course of prior dealings between the parties and the usages of trade were taken for
granted when the document was phrased. Unless carefully negated they have become
an element of the meaning of the words used. Similarly, the course of actual
performance by the parties is considered the best indication of what they intended the
writing to mean.



3. Under Paragraph (b), consistent additional terms, not reduced to writing, may be
proved unless the court finds that the writing was intended by both parties as a
complete and exclusive statement of all the terms. If the additional terms are such that,
if agreed upon, they would certainly have been included in the document in the view of
the court, then evidence of their alleged making must be kept from the trier of fact.

Cross references. — Point 3: Sections 1-205, 2-207, 2-302 and 2-316.
Definitional cross references. — "Agreed" and "agreement”. Section 1-201.
"Course of dealing". Section 1-205.

"Parties". Section 1-201.

"Term". Section 1-201.

"Usage of trade". Section 1-205.

"Written" and "writing". Section 1-201.

The 2005 amendment, effective January 1, 2006, adds the provision in Subsection (a)
that a written agreement may be explained or supplemented by course of performance
and changes the statutory reference in the parenthesis to Section 55-1-303 NMSA
1978.

Parol evidence rule applicable to bills and notes. — The parol evidence rule
applicable to written contracts generally is also applicable to bills and notes. Farmington
Nat'l Bank v. Basin Plastics, Inc., 94 N.M. 668, 615 P.2d 985 (1980).

Parol evidence may be admitted to explain, qualify, add to or subtract from
agreement. Elephant Butte Resort Marina, Inc. v. Woolridge, 102 N.M. 286, 694 P.2d
1351 (1985).

Parol evidence inadmissible to change basic meaning of contract. — Parol
evidence is not admissible when it would change the basic meaning of the contract and
produce an agreement wholly different from, and wholly inconsistent with, the written
agreement and would tend to distort the expressly stated written understanding of the
parties. State ex rel. Nichols v. Safeco Ins. Co. of Am., 100 N.M. 440, 671 P.2d 1151
(Ct. App. 1983); Elephant Butte Resort Marina, Inc. v. Woolridge, 102 N.M. 286, 694
P.2d 1351 (1985).

Usage of trade inadmissible where contract clear. — Where the written contract
terms leave no room for a contrary construction consistent with the claimed usage of
trade, the trial court correctly denies an offer of proof as to the usage of trade. State ex
rel. Nichols v. Safeco Ins. Co. of Am., 100 N.M. 440, 671 P.2d 1151 (Ct. App. 1983).



Contract provision may preclude action for pre-contract negligent
misrepresentation. — Commercial purchaser of a computer system may not maintain
an action in tort against the seller for pre-contract negligent misrepresentations
regarding the system's capacity to perform specific functions, where the subsequently
executed written sales contract contains an effective integration clause, and an effective
provision disclaiming all prior representations and all warranties, express or implied, not
contained in the contract, where there is no indication or claim that the transaction was
not undertaken at arm's length or freely entered into by two commercial entities. Rio
Grande Jewelers Supply, Inc. v. Data Gen. Corp., 101 N.M. 798, 689 P.2d 1269 (1984).

Terms of written contract may carry over into substantially identical oral contract.
— Where, after a written contract is terminated, an oral contract is entered into, and
where there is a course of dealing for a number of years under the oral contract, which
is identical in all respects other than to whom payment would be made, the provisions of
which are fully known to and understood by the buyer, who has the obligation to give
timely notice or waive any and all claims, the terms of the written contract carry over into
the oral arrangement. Bowlin's, Inc. v. Ramsey QOil Co., 99 N.M. 660, 662 P.2d 661 (Ct.
App. 1983).

Alternate financing agreement waived need for written contract modification. —
Where a boat buyer's agreement with a bank concerning alternate financing was
conduct waiving the need for a written contract modification, the financing terms agreed
upon between the buyer and the bank became a part of the contract, and the contract
was supplemented in a commercially reasonable manner. Elephant Butte Resort
Marina, Inc. v. Woolridge, 102 N.M. 286, 694 P.2d 1351 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 8
73; 68A Am. Jur. 2d Secured Transactions 88 105 et seq., 164; 72 Am. Jur. 2d Statute
of Frauds 8§ 138, 297, 343.

Affirmations or representations made after the sale is closed as basis of warranty under
UCC § 2-313(1)(a), 47 A.L.R.4th 200.

32A C.J.S. Evidence 88 1168 et seq., 1183.

55-2-203. Seals inoperative.

The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or
sell goods does not constitute the writing [of] a sealed instrument and the law with
respect to sealed instruments does not apply to such a contract or offer.

History: 1953 Comp., 8 50A-2-203, enacted by Laws 1961, ch. 96, § 2-203.
ANNOTATIONS

OFFICIAL COMMENT



Prior uniform statutory provision. Section 3, Uniform Sales Act.
Changes. Portion pertaining to "seals" rewritten.

Purposes of changes. — 1. This section makes it clear that every effect of the seal
which relates to "sealed instruments" as such is wiped out insofar as contracts for sale
are concerned. However, the substantial effects of a seal, except extension of the
period of limitations, may be had by appropriate drafting as in the case of firm offers
(see Section 2-205).

2. This section leaves untouched any aspects of a seal which relate merely to
signatures or to authentication of execution and the like. Thus, a statute providing that a
purported signature gives prima facie evidence of its own authenticity or that a signature
gives prima facie evidence of consideration is still applicable to sales transactions even
though a seal may be held to be a signature within the meaning of such a statute.
Similarly, the authorized affixing of a corporate seal bearing the corporate name to a
contractual writing purporting to be made by the corporation may have effect as a
signature without any reference to the law of sealed instruments.

Cross reference. — Point 1: Section 2-205.

Definitional cross references. — "Contract for sale”. Section 2-106.
"Goods". Section 2-105.

"Writing". Section 1-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 17A Am. Jur. 2d Contracts 88 58, 116,
182; 67 Am. Jur. 2d Seals § 1 et seq; 68A Am. Jur. 2d Secured Transactions 8§ 169.

77A C.J.S. Sales § 1 et seq.; 79 C.J.S. Seals 88 2, 3.

55-2-204. Formation in general.

(1) A contract for sale of goods may be made in any manner sufficient to show
agreement, including conduct by both parties which recognizes the existence of such a
contract.

(2) An agreement sufficient to constitute a contract for sale may be found even
though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for
indefiniteness if the parties have intended to make a contract and there is a reasonably
certain basis for giving an appropriate remedy.

History: 1953 Comp., 8 50A-2-204, enacted by Laws 1961, ch. 96, § 2-204.



ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Sections 1 and 3, Uniform Sales Act.
Changes. Completely rewritten by this and other sections of this article.

Purposes of changes. — Subsection (1) continues without change the basic policy of
recognizing any manner of expression of agreement, oral, written or otherwise. The
legal effect of such an agreement is, of course, qualified by other provisions of this
article.

Under Subsection (1) appropriate conduct by the parties may be sufficient to establish
an agreement. Subsection (2) is directed primarily to the situation where the
interchanged correspondence does not disclose the exact point at which the deal was
closed, but the actions of the parties indicate that a binding obligation has been
undertaken.

Subsection (3) states the principle as to "open terms" underlying later sections of the
article. If the parties intend to enter into a binding agreement, this subsection recognizes
that agreement as valid in law, despite missing terms, if there is any reasonably certain
basis for granting a remedy. The test is not certainty as to what the parties were to do
nor as to the exact amount of damages due the plaintiff. Nor is the fact that one or more
terms are left to be agreed upon enough of itself to defeat an otherwise adequate
agreement. Rather, commercial standards on the point of "indefiniteness" are intended
to be applied, this act making provision elsewhere for missing terms needed for
performance, open price, remedies and the like.

The more terms the parties leave open, the less likely it is that they have intended to
conclude a binding agreement, but their actions may be frequently conclusive on the
matter despite the omissions.

Cross references. — Subsection (1): Sections 1-103, 2-201 and 2-302.

Subsection (2): Sections 2-205 to 2-2009.

Subsection (3): See Part 3.

Definitional cross references. — "Agreement". Section 1-201.

"Contract". Section 1-201.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.



"Party". Section 1-201.

"Remedy". Section 1-201.

"Term". Section 1-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. Jur. 2d Guaranty § 38.

Validity and construction of contract for sale of season's output, 1 A.L.R. 1392, 9 A.L.R.
276, 23 A.L.R. 574.

Contract for sale of goods as entire or divisible, 2 A.L.R. 643.
Divisibility of contract for sale of an outfit, plant or machinery, 4 A.L.R. 1442.

Contract for sale of commodity to extent of buyer's requirements, 7 A.L.R. 498, 26
A.L.R. 2d 1099.

Sale agreement fixing price at retail less specified percent as indefinite, 57 A.L.R. 747.

Contract for sale of commodity or goods wherein quantity is described as "about" or
"more or less" than the amount specified, 58 A.L.R.2d 377.

77A C.J.S. Sales 8§ 9 et seq.
55-2-205. Firm offers.

An offer by a merchant to buy or sell goods in a signed writing which by its terms
gives assurance that it will be held open is not revocable, for lack of consideration,
during the time stated or if no time is stated for a reasonable time, but in no event may
such period of irrevocability exceed three months; but any such term of assurance on a
form supplied by the offeree must be separately signed by the offeror.

History: 1953 Comp., 8 50A-2-205, enacted by Laws 1961, ch. 96, § 2-205.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Sections 1 and 3, Uniform Sales Act.

Changes. Completely rewritten by this and other sections of this article.

Purposes of changes. — 1. This section is intended to modify the former rule which
required that "firm offers" be sustained by consideration in order to bind, and to require



instead that they must merely be characterized as such and expressed in signed
writings.

2. The primary purpose of this section is to give effect to the deliberate intention of a
merchant to make a current firm offer binding. The deliberation is shown in the case of
an individualized document by the merchant's signature to the offer, and in the case of
an offer included on a form supplied by the other party to the transaction by the
separate signing of the particular clause which contains the offer. "Signed" here also
includes authentication but the reasonableness of the authentication herein allowed
must be determined in the light of the purpose of the section. The circumstances
surrounding the signing may justify something less than a formal signature or initialing
but typically the kind of authentication involved here would consist of a minimum of
initialing of the clause involved. A handwritten memorandum on the writer's letterhead
purporting in its terms to "confirm" a firm offer already made would be enough to satisfy
this section, although not subscribed, since under the circumstances it could not be
considered a memorandum of mere negotiation and it would adequately show its own
authenticity. Similarly, an authorized telegram will suffice, and this is true even though
the original draft contained only a typewritten signature. However, despite settled
courses of dealing or usages of the trade whereby firm offers are made by oral
communication and relied upon without more evidence, such offers remain revocable
under this article since authentication by a writing is the essence of this section.

3. This section is intended to apply to current "firm" offers and not to long term options,
and an outside time limit of three months during which such offers remain irrevocable
has been set. The three month period during which firm offers remain irrevocable under
this section need not be stated by days or by date. If the offer states that it is
"guaranteed" or "firm" until the happening of a contingency which will occur within the
three month period, it will remain irrevocable until that event. A promise made for a
longer period will operate under this section to bind the offeror only for the first three
months of the period but may of course be renewed. If supported by consideration it
may continue for as long as the parties specify. This section deals only with the offer
which is not supported by consideration.

4. Protection is afforded against the inadvertent signing of a firm offer when contained in
a form prepared by the offeree by requiring that such a clause be separately
authenticated. If the offer clause is called to the offeror's attention and he separately
authenticates it, he will be bound; Section 2-302 may operate, however, to prevent an
unconscionable result which otherwise would flow from other terms appearing in the
form.

5. Safeguards are provided to offer relief in the case of material mistake by virtue of the
requirement of good faith and the general law of mistake.

Cross references. — Point 1: Section 1-102.

Point 2: Section 1-102.



Point 3: Section 2-201.

Point 5: Section 2-302.

Definitional cross references. — "Goods". Section 2-105.
"Merchant". Section 2-104.

"Signed". Section 1-201.

"Writing". Section 1-201.

Law reviews. — For article, "Buyers and Sellers of Goods in Bankruptcy,” see 1 N.M.
L. Rev. 435 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 77A C.J.S. Sales § 29 et seq.

55-2-206. Offer and acceptance in formation of contract.
(1) Unless otherwise unambiguously indicated by the language or circumstances:

(&) an offer to make a contract shall be construed as inviting acceptance in
any manner and by any medium reasonable in the circumstances;

(b)  an order or other offer to buy goods for prompt or current shipment shall
be construed as inviting acceptance either by a prompt promise to ship or by the prompt
or current shipment of conforming or nonconforming goods, but such a shipment of
nonconforming goods does not constitute an acceptance if the seller seasonably notifies
the buyer that the shipment is offered only as an accommaodation to the buyer.

(2) Where the beginning of a requested performance is a reasonable mode of
acceptance an offeror who is not notified of acceptance within a reasonable time may
treat the offer as having lapsed before acceptance.

History: 1953 Comp., 8 50A-2-206, enacted by Laws 1961, ch. 96, § 2-206.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Sections 1 and 3, Uniform Sales Act.

Changes. Completely rewritten in this and other sections of this article.

Purposes of changes. To make it clear that:



1. Any reasonable manner of acceptance is intended to be regarded as available unless
the offeror has made quite clear that it will not be acceptable. Former technical rules as
to acceptance, such as requiring that telegraphic offers be accepted by telegraphed
acceptance, etc., are rejected and a criterion that the acceptance, be "in any manner
and by any medium reasonable under the circumstances," is substituted. This section is
intended to remain flexible and its applicability to be enlarged as new media of
communication develop or as the more time-saving present day media come into
general use.

2. Either shipment or a prompt promise to ship is made a proper means of acceptance
of an offer looking to current shipment. In accordance with ordinary commercial
understanding the section interprets an order looking to current shipment as allowing
acceptance either by actual shipment or by a prompt promise to ship and rejects the
artificial theory that only a single mode of acceptance is normally envisaged by an offer.
This is true even though the language of the offer happens to be "ship at once" or the
like. "Shipment" is here used in the same sense as in Section 2-504; it does not include
the beginning of delivery by the seller's own truck or by messenger. But loading on the
seller's own truck might be a beginning of performance under Subsection (2).

3. The beginning of performance by an offeree can be effective as acceptance so as to
bind the offeror only if followed within a reasonable time by notice to the offeror. Such a
beginning of performance must unambiguously express the offeree's intention to
engage himself. For the protection of both parties it is essential that notice follow in due
course to constitute acceptance. Nothing in this section however bars the possibility that
under the common law performance begun may have an intermediate effect of
temporarily barring revocation of the offer, or at the offeror's option, final effect in
constituting acceptance.

4. Subsection (1)(b) deals with the situation where a shipment made following an order
is shown by a notification of shipment to be referable to that order but has a defect.
Such a non-conforming shipment is normally to be understood as intended to close the
bargain, even though it proves to have been at the same time a breach. However, the
seller by stating that the shipment is non-conforming and is offered only as an
accommodation to the buyer keeps the shipment or notification from operating as an
acceptance.

Definitional cross references. — "Buyer". Section 2-103.

"Conforming". Section 1-106.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Notifies". Section 1-201.



"Reasonable time". Section 1-204.

Law reviews. — For comment, "Commercial Law - Uniform Commercial Code - Sale of
Goods," see 8 Nat. Resources J. 176 (1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. Jur. 2d Guaranty § 5.
Acceptance of offer with condition which law would imply, 1 A.L.R. 1508.

Acknowledging receipt of order for goods as an acceptance completing the contract, 10
A.L.R. 683.

Acting on order for goods as an acceptance thereof, 29 A.L.R. 1352.
Reward for disproving commercial claim, 96 A.L.R.3d 907.

77A C.J.S. Sales § 29 et seq.

55-2-207. Additional terms in acceptance or confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation
which is sent within a reasonable time operates as an acceptance even though it states
terms additional to or different from those offered or agreed upon, unless acceptance is
expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract unless:

(@) the offer expressly limits acceptance to the terms of the offer;
(b)  they materially alter it; or

(c) notification of objection to them has already been given or is given within a
reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient
to establish a contract for sale although the writings of the parties do not otherwise
establish a contract. In such case the terms of the particular contract consist of those
terms on which the writings of the parties agree, together with any supplementary terms
incorporated under any other provisions of this act [this chapter].

History: 1953 Comp., 8 50A-2-207, enacted by Laws 1961, ch. 96, § 2-207.
ANNOTATIONS

OFFICIAL COMMENT



Prior uniform statutory provision. Sections 1 and 3, Uniform Sales Act.
Changes. Completely rewritten by this and other sections of this article.

Purposes of changes. — 1. This section is intended to deal with two typical situations.
The one is the written confirmation, where an agreement has been reached either orally
or by informal correspondence between the parties and is followed by one or both of the
parties sending formal memoranda embodying the terms so far as agreed upon and
adding terms not discussed. The other situation is offer and acceptance, in which a wire
or letter expressed and intended as an acceptance or the closing of an agreement adds
further minor suggestions or proposals such as "ship by Tuesday," "rush," "ship draft
against bill of lading inspection allowed" or the like. A frequent example of the second
situation is the exchange of printed purchase order and acceptance (sometimes called
"acknowledgment") forms. Because the forms are oriented to the thinking of the
respective drafting parties, the terms contained in them often do not correspond. Often
the seller's form contains terms different from or additional to those set forth in the
buyer's form. Nevertheless, the parties proceed with the transaction. [Comment 1 was
amended in 1966.]

2. Under this article a proposed deal which in commercial understanding has in fact
been closed is recognized as a contract. Therefore, any additional matter contained in
the confirmation or in the acceptance falls within Subsection (2) and must be regarded
as a proposal for an added term unless the acceptance is made conditional on the
acceptance of the additional or different terms. [Comment 2 was amended in 1966.]

3. Whether or not additional or different terms will become part of the agreement
depends upon the provisions of Subsection (2). If they are such as materially to alter the
original bargain, they will not be included unless expressly agreed to by the other party.
If, however, they are terms which would not so change the bargain they will be
incorporated unless notice of objection to them has already been given or is given within
a reasonable time.

4. Examples of typical clauses which would normally "materially alter" the contract and
so result in surprise or hardship if incorporated without express awareness by the other
party are: a clause negating such standard warranties as that of merchantability or
fithess for a particular purpose in circumstances in which either warranty normally
attaches; a clause requiring a guaranty of 90% or 100% deliveries in a case such as a
contract by cannery, where the usage of the trade allows greater quantity leeways; a
clause reserving to the seller the power to cancel upon the buyer's failure to meet any
invoice when due and a clause requiring that complaints be made in a time materially
shorter than customary or reasonable.

5. Examples of clauses which involve no element of unreasonable surprise and which
therefore are to be incorporated in the contract unless notice of objection is seasonably
given are: a clause setting forth and perhaps enlarging slightly upon the seller's
exemption due to supervening causes beyond his control, similar to those covered by



the provision of this article on merchant's excuse by failure of presupposed conditions or
a clause fixing in advance any reasonable formula of proration under such
circumstances; a clause fixing a reasonable time for complaints within customary limits,
or in the case of a purchase for sub-sale, providing for inspection by the sub-purchaser;
a clause providing for interest on overdue invoices or fixing the seller's standard credit
terms where they are within the range of trade practice and do not limit any credit
bargained for and a clause limiting the right of rejection for defects which fall within the
customary trade tolerances for acceptance "with adjustment” or otherwise limiting
remedy in a reasonable manner (see Sections 2-718 and 2-719).

6. If no answer is received within a reasonable time after additional terms are proposed,
it is both fair and commercially sound to assume that their inclusion has been assented
to. Where clauses on confirming forms sent by both parties conflict each party must be
assumed to object to a clause of the other conflicting with one on the confirmation sent
by himself. As a result the requirement that there be notice of objection which is found in
Subsection (2) is satisfied and the conflicting terms do not become a part of the
contract. The contract then consists of the terms originally expressly agreed to, terms
on which the confirmations agree, and terms supplied by this act, including Subsection
(2). The written confirmation is also subject to Section 2-201. Under that section a
failure to respond permits enforcement of a prior oral agreement; under this section a
failure to respond permits additional terms to become part of the agreement. [Comment
6 was amended in 1966.]

7. In many cases, as where goods are shipped, accepted and paid for before any
dispute arises, there is no question whether a contract has been made. In such cases,
where the writings of the parties do not establish a contract, it is not necessary to
determine which act or document constituted the offer and which the acceptance. See
Section 2-204. The only question is what terms are included in the contract, and
Subsection (3) furnishes the governing rule. [Comment 7 was added in 1966.]

Cross references. — See generally Section 2-302.

Point 5: Sections 2-513, 2-602, 2-607, 2-609, 2-612, 2-614, 2-615, 2-616, 2-718 and 2-
719.

Point 6: Sections 1-102 and 2-104.

Definitional cross references. — "Between merchants". Section 2-104.
"Contract". Section 1-201.

"Notification". Section 1-201.

"Reasonable time". Section 1-204.

"Seasonably". Section 1-204.



"Send". Section 1-201.
"Term". Section 1-201.
"Written". Section 1-201.

Exchange of forms containing conflicting clauses. — An exchange of forms
containing identical dickered terms, such as the identity, price, and quantity of goods,
and conflicting undickered boilerplate provisions, such as warranty terms in a provision
making the bargain subject to the terms and conditions of the offeree's document,
however worded, will not propel the transaction into the "expressly conditional”
language of Subsection (1) and confer the status of counteroffer on the responsive
document. The question guiding the inquiry should be whether the offerer could
reasonably believe that in the context of the commercial setting in which the parties
were acting, a contract had been formed. Gardner Zemke Co. v. Dunham Bush, Inc.,
115 N.M. 260, 850 P.2d 319 (1993).

Where clauses on confirming forms sent by both parties conflict, each party must be
assumed to object to a clause of the other conflicting with one on the confirmation sent
by himself. As a result the requirement that there be notice of objection, which is found
in Subsection (2), is satisfied and the conflicting terms do not become a part of the
contract. The contract then consists of the terms originally expressly agreed to, terms
on which the confirmation is agreed, and terms applied by this act, including Subsection
(2). Gardner Zemke Co. v. Dunham Bush, Inc., 115 N.M. 260, 850 P.2d 319 (1993).

Contract can be modified by conduct of parties once its existence is established.
Elephant Butte Resort Marina, Inc. v. Woolridge, 102 N.M. 286, 694 P.2d 1351 (1985).

Alternative financing agreement waived need for written contract modification. —
Where a boat buyer's agreement with a bank concerning alternate financing was
conduct waiving the need for a written contract modification, the financing terms agreed
upon between the buyer and the bank became a part of the contract, and the contract
was supplemented in a commercially reasonable manner. Elephant Butte Resort
Marina, Inc. v. Woolridge, 102 N.M. 286, 694 P.2d 1351 (1985).

Attorney fee provision in contract. — The New Mexico courts have not yet decided
the issue of whether an attorney fee provision constitutes a material alteration to a
contract, but such provision may involve an unreasonable surprise and therefore
constitute a material alteration. American Ins. Co. v. El Paso Pipe & Supply Co., 978
F.2d 1185 (10th Cir. 1992).

Because the district court failed to indicate any factual basis for its ultimate conclusion
that the attorney fee provision in the purchase order was not a material alteration, the
case was remanded for further proceedings to permit the trial court to apply the
appropriate criteria and make the missing findings of fact. American Ins. Co. v. El Paso
Pipe & Supply Co., 978 F.2d 1185 (10th Cir. 1992).



Law reviews. — For comment, "Commercial Law - Uniform Commercial Code - Sale of
Goods," see 8 Nat. Resources J. 176 (1968).

For article, "Buyers and Sellers of Goods in Bankruptcy,” see 1 N.M. L. Rev. 435
(1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — What constitutes acceptance "expressly
made conditional" converting it to rejection and counteroffer under UCC § 2-207(1), 22
A.L.R.4th 939.

77A C.J.S. Sales § 38 et seq.

55-2-208. Repealed.

History: 1953 Comp., 8 50A-2-208, enacted by Laws 1961, ch. 96, § 2-208; repealed by
Laws 2005, ch. 144, § 113.

ANNOTATIONS

Repeals. — Laws 2005, ch. 144, § 113, effective January 1, 2006, repeals 55-2-208
NMSA 1978, being Laws 1961, ch. 96, § 2-208.

55-2-209. Modification, rescission and waiver.

(1) An agreement modifying a contract within this article needs no consideration to
be binding.

(2) A signed agreement which excludes modification or rescission except by a
signed writing cannot be otherwise modified or rescinded, but except as between
merchants such a requirement on a form supplied by the merchant must be separately
signed by the other party.

(3) The requirements of the statute of frauds section of this article (Section 2-201
[55-2-201 NMSA 1978] ) must be satisfied if the contract as modified is within its
provisions.

(4) Although an attempt at modification or rescission does not satisfy the
requirements of Subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting an executory portion of the contract
may retract the waiver by reasonable notification received by the other party that strict
performance will be required of any term waived, unless the retraction would be unjust
in view of a material change of position in reliance on the waiver.

History: 1953 Comp., 8 50A-2-209, enacted by Laws 1961, ch. 96, § 2-209.



ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Subsection (1) - Compare Section 1, Uniform
Written Obligations Act; Subsections (2) to (5) - none.

Purposes of changes and new matter. — 1. This section seeks to protect and make
effective all necessary and desirable modifications of sales contracts without regard to
the technicalities which at present hamper such adjustments.

2. Subsection (1) provides that an agreement modifying a sales contract needs no
consideration to be binding.

However, modifications made thereunder must meet the test of good faith imposed by
this act. The effective use of bad faith to escape performance on the original contract
terms is barred, and the extortion of a "modification” without legitimate commercial
reason is ineffective as a violation of the duty of good faith. Nor can a mere technical
consideration support a modification made in bad faith.

The test of "good faith" between merchants or as against merchants includes
"observance of reasonable commercial standards of fair dealing in the trade" (Section 2-
103), and may in some situations require an objectively demonstrable reason for
seeking a modification. But such matters as a market shift which makes performance
come to involve a loss may provide such a reason even though there is no such
unforeseen difficulty as would make out a legal excuse from performance under
Sections 2-615 and 2-616.

3. Subsections (2) and (3) are intended to protect against false allegations of oral
modifications. "Modification or rescission” includes abandonment or other change by
mutual consent, contrary to the decision in Green v. Doniger, 300 N.Y. 238, 90 N.E. 2d
56 (1949); it does not include unilateral "termination™ or "cancellation" as defined in
Section 2-106.

The statute of frauds provisions of this article are expressly applied to modifications by
Subsection (3). Under those provisions the "delivery and acceptance” test is limited to
the goods which have been accepted, that is, to the past. "Modification" for the future
cannot therefore be conjured up by oral testimony if the price involved is $500.00 or
more since such modification must be shown at least by an authenticated memo. And
since a memo is limited in its effect to the quantity of goods set forth in it there is
safeguard against oral evidence.

Subsection (2) permits the parties in effect to make their own statute of frauds as
regards any future modification of the contract by giving effect to a clause in a signed
agreement which expressly requires any modification to be by signed writing. But note



that if a consumer is to be held to such a clause on a form supplied by a merchant it
must be separately signed.

4. Subsection (4) is intended, despite the provisions of Subsections (2) and (3), to
prevent contractual provisions excluding modification except by a signed writing from
limiting in other respects the legal effect of the parties' actual later conduct. The effect of
such conduct as a waiver is further regulated in Subsection (5).

Cross references. — Point 1: Section 1-203.

Point 2: Sections 1-201, 1-203, 2-615 and 2-616.

Point 3: Sections 2-106, 2-201 and 2-102.

Point 4: Sections 2-202 and 2-208.

Definitional cross references. — "Agreement”. Section 1-201.

"Between merchants". Section 2-104.

"Contract". Section 1-201.

"Notification". Section 1-201.

"Signed". Section 1-201.

"Term". Section 1-201.

"Writing". Section 1-201.

Alternative financing agreement waived need for written contract modification. —
Where a boat buyer's agreement with a bank concerning alternate financing was
conduct waiving the need for a written contract modification, the financing terms agreed
upon between the buyer and the bank became a part of the contract, and the contract
was supplemented in a commercially reasonable manner. Elephant Butte Resort

Marina, Inc. v. Woolridge, 102 N.M. 286, 694 P.2d 1351 (1985).

Law reviews. — For article, "Buyers and Sellers of Goods in Bankruptcy,” see 1 N.M.
L. Rev. 435 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Assignability of right to rescind or of
right to return of money or other property as incident of rescission, 162 A.L.R. 743.

Affirmations or representations made after the sale is closed as basis of warranty under
UCC § 2-313(1)(a), 47 A.L.R.4th 200.



37 C.J.S. Frauds, Statute of § 232; 77A C.J.S. Sales § 109 et seq.

55-2-210. Delegation of performance; assignment of rights.

(1) A party may perform his duty through a delegate unless otherwise agreed or
unless the other party has a substantial interest in having his original promisor perform
or control the acts required by the contract. No delegation of performance relieves the
party delegating of any duty to perform or any liability for breach.

(2) Except as otherwise provided in Section 55-9-406 NMSA 1978, unless otherwise
agreed all rights of either seller or buyer can be assigned except where the assignment
would materially change the duty of the other party or increase materially the burden or
risk imposed on him by his contract or impair materially his chance of obtaining return
performance. A right to damages for breach of the whole contract or a right arising out
of the assignor's due performance of his entire obligation can be assigned despite
agreement otherwise.

(3) The creation, attachment, perfection or enforcement of a security interest in the
seller's interest under a contract is not a transfer that materially changes the duty of or
increases materially the burden or risk imposed on the buyer or impairs materially the
buyer's chance of obtaining return performance within the purview of Subsection (2) of
this section unless, and then only to the extent that, enforcement actually results in a
delegation of material performance of the seller. Even in that event, the creation,
attachment, perfection and enforcement of the security interest remain effective, but (i)
the seller is liable to the buyer for damages caused by the delegation to the extent that
the damages could not reasonably be prevented by the buyer, and (ii) a court having
jurisdiction may grant other appropriate relief, including cancellation of the contract for
sale or an injunction against enforcement of the security interest or consummation of
the enforcement.

(4) Unless the circumstances indicate the contrary a prohibition of assignment of
"the contract" is to be construed as barring only the delegation to the assignee of the
assignor's performance.

(5) An assignment of "the contract" or of "all my rights under the contract” or an
assignment in similar general terms is an assignment of rights unless the language or
the circumstances (as in an assignment for security) indicate the contrary, it is a
delegation of performance of the duties of the assignor and its acceptance by the
assignee constitutes a promise by him to perform those duties. This promise is
enforceable by either the assignor or the other party to the original contract.

(6) The other party may treat any assignment which delegates performance as
creating reasonable grounds for insecurity and may without prejudice to his rights
against the assignor demand assurances from the assignee (Section 55-2-609 NMSA
1978).



History: 1953 Comp., 8 50A-2-210, enacted by Laws 1961, ch. 96, § 2-210; 2001, ch.
139, § 129.

ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. — 1. Generally, this section recognizes both delegation of performance and
assignability as normal and permissible incidents of a contract for the sale of goods.

2. Delegation of performance, either in conjunction with an assignment or otherwise, is
provided for by Subsection (1) where no substantial reason can be shown as to why the
delegated performance will not be as satisfactory as personal performance.

3. Under Subsection (2) rights which are no longer executory such as a right to
damages for breach or a right to payment of an "account" as defined in the article on
secured transactions (Article 9) may be assigned although the agreement prohibits
assignment. In such cases no question of delegation of any performance is involved.
The assignment of a "contract right" as defined in the article on secured transactions
(Article 9) is not covered by this subsection.

4. The nature of the contract or the circumstances of the case, however, may bar
assignment of the contract even where delegation of performance is not involved. This
article and this section are intended to clarify this problem, particularly in cases dealing
with output requirement and exclusive dealing contracts. In the first place the section on
requirements and exclusive dealing removes from the construction of the original
contract most of the "personal discretion" element by substituting the reasonably
objective standard of good faith operation of the plant or business to be supplied.
Secondly, the section on insecurity and assurances, which is specifically referred to in
Subsection (5) of this section, frees the other party from the doubts and uncertainty
which may afflict him under an assignment of the character in question by permitting
him to demand adequate assurance of due performance without which he may suspend
his own performance. Subsection (5) is not in any way intended to limit the effect of the
section on insecurity and assurances and the word "performance” includes the giving of
orders under a requirements contract. Of course, in any case where a material personal
discretion is sought to be transferred, effective assignment is barred by subsection (2).

5. Subsection (4) lays down a general rule of construction distinguishing between a
normal commercial assignment, which substitutes the assignee for the assignor both as
to rights and duties, and a financing assignment in which only the assignor's rights are
transferred.

This article takes no position on the possibility of extending some recognition or power
to the original parties to work out normal commercial readjustments of the contract in



the case of financing assignments even after the original obligor has been notified of the
assignment. This question is dealt with in the article on secured transactions (Article 9).

6. Subsection (5) recognizes that the non-assigning original party has a stake in the
reliability of the person with whom he has closed the original contract, and is, therefore,
entitled to due assurance that any delegated performance will be properly forthcoming.
7. This section is not intended as a complete statement of the law of delegation and
assignment but is limited to clarifying a few points doubtful under the case law.
Particularly, neither this section nor this article touches directly on such questions as the
need or effect of notice of the assignment, the rights of successive assignees, or any
guestion of the form of an assignment, either as between the parties or as against any
third parties. Some of these questions are dealt with in Article 9.

Cross references. — Point 3: Articles 5 and 9.

Point 4: Sections 2-306 and 2-609.

Point 5: Article 9, Sections 9-317 and 9-318.

Point 7: Article 9.

Definitional cross references. — "Agreement”. Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Party". Section 1-201.

"Rights". Section 1-201.

"Seller". Section 2-103.

"Term". Section 1-201.

The 2001 amendment, effective July 1, 2001, inserted the exception at the beginning of
Subsection (2); added Subsection (3) and redesignated the remaining subsections

accordingly.

Law reviews. — For note, "Self-Help Repossession Under the Uniform Commercial
Code: The Constitutionality of Article 9, Section 503," see 4 N.M. L. Rev. 75 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A Am. Jur. 2d Secured Transactions
§104.



77A C.J.S. Sales § 151 et seq.

PART 3
GENERAL OBLIGATION AND CONSTRUCTION OF
CONTRACT

55-2-301. General obligations of parties.

The obligation of the seller is to transfer and deliver and that of the buyer is to accept
and pay in accordance with the contract.

History: 1953 Comp., 8 50A-2-301, enacted by Laws 1961, ch. 96, § 2-301.
ANNOTATIONS

OFFICIAL COMMENT
Prior uniform statutory provision. Sections 11 and 41, Uniform Sales Act.
Changes. Rewritten.
Purposes of changes. — This section uses the term "obligation™" in contrast to the term
"duty” in order to provide for the "condition" aspects of delivery and payment insofar as
they are not modified by other sections of this article such as those on cure of tender. It
thus replaces not only the general provisions of the Uniform Sales Act on the parties'
duties, but also the general provisions of that act on the effect of conditions. In order to
determine what is "in accordance with the contract” under this article usage of trade,
course of dealing and performance and the general background of circumstances must
be given due consideration in conjunction with the lay meaning of the words used to
define the scope of the conditions and duties.

Cross references. — Section 1-106. See also Sections 1-205, 2-208, 2-209, 2-508 and
2-612.

Definitional cross references. — "Buyer". Section 2-103.
"Contract". Section 1-201.

"Party". Section 1-201.

"Seller". Section 2-103.

Law reviews. — For article, "Special Property Under the Uniform Commercial Code: A
New Concept in Sales,” see 4 Nat. Resources J. 98 (1964).



For article, "Buyers and Sellers of Goods in Bankruptcy,” see 1 N.M. L. Rev. 435
(2971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. Jur. 2d Bills and Notes § 405;
67 Am. Jur. 2d Sales 88 102 to 239.

What amounts to delivery f.0.b., 16 A.L.R. 597.
Substantial performance of contract for manufacture or sale of article, 19 A.L.R. 815.
What constitutes delivery of goods sold under "c.i.f." contract, 20 A.L.R. 1236.

Seller's right to retain down payment on buyer's unjustified refusal to accept goods, 11
A.L.R.2d 701.

Implied or apparent authority of agent to purchase or order goods or merchandise, 55
A.L.R.2d 6.

77A C.J.S. Sales § 157 et seq.

55-2-302. Unconscionable contract or clause.

(1) If the court as a matter of law finds the contract or any clause of the contract to
have been unconscionable at the time it was made the court may refuse to enforce the
contract, or it may enforce the remainder of the contract without the unconscionable
clause, or it may so limit the application of any unconscionable clause as to avoid any
unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof
may be unconscionable the parties shall be afforded a reasonable opportunity to
present evidence as to its commercial setting, purpose and effect to aid the court in
making the determination.

History: 1953 Comp., 8 50A-2-302, enacted by Laws 1961, ch. 96, § 2-302.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.
Purposes. — 1. This section is intended to make it possible for the courts to police
explicitly against the contracts or clauses which they find to be unconscionable. In the
past such policing has been accomplished by adverse construction of language, by

manipulation of the rules of offer and acceptance or by determinations that the clause is
contrary to public policy or to the dominant purpose of the contract. This section is



intended to allow the court to pass directly on the unconscionability of the contract or
particular clause therein and to make a conclusion of law as to its unconscionability.
The basic test is whether, in the light of the general commercial background and the
commercial needs of the particular trade or case, the clauses involved are so one-sided
as to be unconscionable under the circumstances existing at the time of the making of
the contract. Subsection (2) makes it clear that it is proper for the court to hear evidence
upon these questions. The principle is one of the prevention of oppression and unfair
surprise (Cf. Campbell Soup Co. v. Wentz, 172 F.2d 80, 3d Cir. 1948) and not of
disturbance of allocation of risks because of superior bargaining power. The underlying
basis of this section is illustrated by the results in cases such as the following:

Kansas City Wholesale Grocery Co. v. Weber Packing Corporation, 93 Utah 414, 73
P.2d 1272 (1937), where a clause limiting time for complaints was held inapplicable to
latent defects in a shipment of catsup which could be discovered only by microscopic
analysis; Hardy v. General Motors Acceptance Corporation, 38 Ga.App. 463, 144 S.E.
327 (1928), holding that a disclaimer of warranty clause applied only to express
warranties, thus letting in a fair implied warranty; Andrews Bros. v. Singer & Co. (1934
CA) 1 K.B. 17, holding that where a car with substantial mileage was delivered instead
of a "new" car, a disclaimer of warranties, including those "implied," left unaffected an
"express obligation" on the description, even though the Sale of Goods Act called such
an implied warranty; New Prague Flouring Mill Co. v. G. A. Spears, 194 lowa 417, 189
N.W. 815 (1922), holding that a clause permitting the seller, upon the buyer's failure to
supply shipping instructions, to cancel, ship, or allow delivery date to be indefinitely
postponed 30 days at a time by the inaction, does not indefinitely postpone the date of
measuring damages for the buyer's breach, to the seller's advantage; Kansas Flour
Mills Co. v. Dirks, 100 Kan. 376, 164 P. 273 (1917), where under a similar clause in a
rising market the court permitted the buyer to measure his damages for non-delivery at
the end of only one 30 day postponement; Green v. Arcos, Ltd. (1931 CA) 47 T.L.R.
336, where a blanket clause prohibiting rejection of shipments by the buyer was
restricted to apply to shipments where discrepancies represented merely mercantile
variations; Meyer v. Packard Cleveland Motor Co., 106 Ohio St. 328, 140 N.E. 118
(2922), in which the court held that a "waiver" of all agreements not specified did not
preclude implied warranty of fithess of a rebuilt dump truck for ordinary use as a dump
truck; Austin Co. v. J. H. Tillman Co., 104 Or. 541, 209 P. 131 (1922), where a clause
limiting the buyer's remedy to return was held to be applicable only if the seller had
delivered a machine needed for a construction job which reasonably met the contract
description; Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 790, 59 A.L.R. 1164 (1927),
refusing to allow warranty of fithess for purpose imposed by law to be negated by
clause excluding all warranties "made" by the seller; and Robert A. Munroe & Co. v.
Meyer (1930) 2 K.B. 312, holding that the warranty of description overrides a clause
reading "with all faults and defects" where adulterated meat not up to the contract
description was delivered.

2. Under this section the court, in its discretion, may refuse to enforce the contract as a
whole if it is permeated by the unconscionability, or it may strike any single clause or
group of clauses which are so tainted or which are contrary to the essential purpose of



the agreement, or it may simply limit unconscionable clauses so as to avoid
unconscionable results.

3. The present section is addressed to the court, and the decision is to be made by it.
The commercial evidence referred to in Subsection (2) is for the court's consideration,
not the jury's. Only the agreement which results from the court's action on these matters
is to be submitted to the general triers of the facts.

Definitional cross reference. — "Contract". Section 1-201.

This section is part of the code applicable to sales, and by its terms does not apply
to security transactions. Hernandez v. S.1.C. Fin. Co., 79 N.M. 673, 448 P.2d 474
(1968).

Comparative liability is not part of the Uniform Commercial Code under this
section. Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M. 660, 662 P.2d 661 (Ct. App. 1983).

Common-law doctrine of unconscionability. — This section sets out what should be
the rule under the common-law doctrine of unconscionability as applied to all contracts,
including real property leases. Therefore, a court in which a portion of a contract,
including a lease, is challenged as unconscionable should receive evidence, if relevant,
as to its commercial setting, purpose and effect in ruling on unconscionability. State ex
rel. State Hwy. & Transp. Dep't v. Garley, 111 N.M. 383, 806 P.2d 32 (1991).

Determination of unconscionability in a contract clause is a matter of law.
Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M. 660, 662 P.2d 661 (Ct. App. 1983).

Requiring loss claims to be made within two days not unconscionable. — In
general, a contract provision requiring claims of loss to be made within two days of
delivery is reasonable, lawful and not unconscionable. Bowlin's, Inc. v. Ramsey Oil Co.,
99 N.M. 660, 662 P.2d 661 (Ct. App. 1983).

Terms of written contract may carry over into substantially identical oral contract.
— Where, after a written contract is terminated, an oral contract is entered into, and
where there is a course of dealing for a number of years under the oral contract, which
is identical in all respects other than to whom payment would be made, the provisions of
which are fully known to and understood by the buyer, who has the obligation to give
timely notice or waive any and all claims, the terms of the written contract carry over into
the oral arrangement. Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M. 660, 662 P.2d 661 (Ct.
App. 1983).

Court may not modify otherwise legal language of contract. — It is not the province
of the courts to alter or amend a contract freely made by the parties for themselves. The
courts cannot change or modify the language of a contract, otherwise legal, for the
benefit of one party and to the detriment of another. Smith v. Price's Creameries, 98
N.M. 541, 650 P.2d 825 (1982).



Condemnation clause in lease agreement. — Lessor of condemned commercial
premises was entitled to summary judgment in a dispute over a condemnation clause in
the lease, where the lessee failed to carry his burden to support a contention that the
commercial setting purpose and effect of the clause were such as to make it
unconscionable. State ex rel. State Hwy. & Transp. Dep't v. Garley, 111 N.M. 383, 806
P.2d 32 (1991).

Law reviews. — For survey, "The Uniform Owner-Resident Relations Act,” see 6 N.M.
L. Rev. 293 (1976).

For annual survey of New Mexico law relating to commercial law, see 13 N.M.L. Rev.
293 (1983).

For article, "Unconscionable Quandary: UCC Article 2 and the Unconscionability
Doctrine," see 31 N.M.L. Rev. 359 (2001).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 8
28: 68A Am. Jur. 2d Secured Transactions § 8.

Sufficiency of description of collateral in security agreement under UCC 88 9-110 and 9-
203, 100 A.L.R.3d 940.

Unconscionability, under UCC § 2-302 or § 2-719(3), of disclaimer of warranties or
limitation or exclusion of damages in contract subject to UCC Article 2 (Sales), 38
A.L.R.4th 25.

"Unconscionability,” under UCC § 2-302, of bank's letter of credit or other financing
arrangements, 15 A.L.R.5th 365.

Validity, construction, and effect of statute or lease provision expressly governing rights
and compensation of lessee upon condemnation of leased property, 22 A.L.R.5th 327.

77A C.J.S. Sales § 87; 81 C.J.S. Specific Performance 8§ 40.
55-2-303. Allocation or division of risks.

Where this article allocates a risk or a burden as between the parties "unless
otherwise agreed," the agreement may not only shift the allocation but may also divide
the risk or burden.

History: 1953 Comp., 8 50A-2-303, enacted by Laws 1961, ch. 96, § 2-303.
ANNOTATIONS

OFFICIAL COMMENT



Prior uniform statutory provision. None.

Purposes. — 1. This section is intended to make it clear that the parties may modify or
allocate "unless otherwise agreed" risks or burdens imposed by this article as they
desire, always subject, of course, to the provisions on unconscionability.

Compare Section 1-102(4).

2. The risk or burden may be divided by the express terms of the agreement or by the
attending circumstances, since under the definition of "agreement” in this act the
circumstances surrounding the transaction as well as the express language used by the
parties enter into the meaning and substance of the agreement.

Cross references. — Point 1: Sections 1-102 and 2-302.

Point 2: Section 1-201.

Definitional cross references. — "Party". Section 1-201.

"Agreement". Section 1-201.

Reasonable to require loss claims to be made within two days. — In general, a
contract provision requiring claims of loss to be made within two days of delivery is
reasonable, lawful and not unconscionable. Bowlin's, Inc. v. Ramsey Oil Co., 99 N.M.
660, 662 P.2d 661 (Ct. App. 1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 77A C.J.S. Sales § 151 et seq.

55-2-304. Price payable in money, goods, realty or otherwise.

(1) The price can be made payable in money or otherwise. If it is payable in whole or
in part in goods each party is a seller of the goods which he is to transfer.

(2) Even though all or part of the price is payable in an interest in realty the transfer
of the goods and the seller's obligations with reference to them are subject to this
article, but not the transfer of the interest in realty or the transferor's obligations in
connection therewith.

History: 1953 Comp., 8 50A-2-304, enacted by Laws 1961, ch. 96, § 2-304.
ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Subsections (2) and (3) of Section 9, Uniform
Sales Act.



Changes. Rewritten.

Purposes of changes. — 1. This section corrects the phrasing of the Uniform Sales
Act so as to avoid misconstruction and produce greater accuracy in commercial result.
While it continues the essential intent and purpose of the Uniform Sales Act it rejects
any purely verbalistic construction in disregard of the underlying reason of the
provisions.

2. Under Subsection (1) the provisions of this article are applicable to transactions
where the "price" of goods is payable in something other than money. This does not
mean, however, that this whole article applies automatically and in its entirety simply
because an agreed transfer of title to goods is not a gift. The basic purposes and
reasons of the article must always be considered in determining the applicability of any
of its provisions.

3. Subsection (2) lays down the general principle that when goods are to be exchanged
for realty, the provisions of this article apply only to those aspects of the transaction
which concern the transfer of title to goods but do not affect the transfer of the realty
since the detailed regulation of various particular contracts which fall outside the scope
of this article is left to the courts and other legislation. However, the complexities of
these situations may be such that each must be analyzed in the light of the underlying
reasons in order to determine the applicable principles. Local statutes dealing with
realty are not to be lightly disregarded or altered by language of this article. In contrast,
this article declares definite policies in regard to certain matters legitimately within its
scope though concerned with real property situations, and in those instances the
provisions of this article control.

Cross references. — Point 1: Section 1-102.

Point 3: Sections 1-102, 1-103, 1-104 and 2-107.
Definitional cross references. — "Goods". Section 2-105.
"Money". Section 1-201.

"Party". Section 1-201.

"Seller". Section 2-103.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 8§
73, 113.

Right of purchaser to opportunity to pay in cash where tender has been made in other
medium, 23 A.L.R. 630, 46 A.L.R. 914.



Necessity of independent consideration to support a modification of the price in a
contract of sale, 34 A.L.R. 511.

Validity and enforceability of contract which expressly leaves open terms of payment for
future negotiation, 49 A.L.R. 1464.

33 C.J.S. Exchange of Property § 1; 77A C.J.S. Sales § 94 et seq.
55-2-305. Open price term.

(1) The parties if they so intend can conclude a contract for sale even though the
price is not settled. In such a case the price is a reasonable price at the time for delivery
if:

€) nothing is said as to price; or

(b)  the price is left to be agreed by the parties and they fail to agree; or

(c) the price is to be fixed in terms of some agreed market or other standard
as set or recorded by a third person or agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means a price for him to fix in
good faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to
be fixed through fault of one party, the other may at his option treat the contract as
cancelled or himself fix a reasonable price.

(4) Where, however, the parties intend not to be bound unless the price be fixed or
agreed and it is not fixed or agreed there is no contract. In such a case the buyer must
return any goods already received or if unable so to do must pay their reasonable value
at the time of delivery and the seller must return any portion of the price paid on
account.

History: 1953 Comp., 8 50A-2-305, enacted by Laws 1961, ch. 96, § 2-305.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Sections 9 and 10, Uniform Sales Act.

Changes. Completely rewritten.

Purposes of changes. — 1. This section applies when the price term is left open on
the making of an agreement which is nevertheless intended by the parties to be a



binding agreement. This article rejects in these instances the formula that "an
agreement to agree is unenforceable" if the case falls within Subsection (1) of this
section, and rejects also defeating such agreements on the ground of "indefiniteness".
Instead this article recognizes the dominant intention of the parties to have the deal
continue to be binding upon both. As to future performance, since this article recognizes
remedies such as cover (Section 2-712), resale (Section 2-706) and specific
performance (Section 2-716) which go beyond any mere arithmetic as between contract
price and market price, there is usually a "reasonably certain basis for granting an
appropriate remedy for breach" so that the contract need not fail for indefiniteness.

2. Under some circumstances the postponement of agreement on price will mean that
no deal has really been concluded, and this is made express in the preamble of
Subsection (1) ("The parties if they so intend ") and in Subsection (4). Whether or not
this is so is, in most cases, a question to be determined by the trier of fact.

3. Subsection (2), dealing with the situation where the price is to be fixed by one party
rejects the uncommercial idea that an agreement that the seller may fix the price means
that he may fix any price he may wish by the express qualification that the price so fixed
must be fixed in good faith. Good faith includes observance of reasonable commercial
standards of fair dealing in the trade if the party is a merchant. (Section 2-103). But in
the normal case a "posted price" or a future seller's or buyer's "given price," "price in
effect,” "market price" or the like satisfies the good faith requirement.

4. The section recognizes that there may be cases in which a particular person's
judgment is not chosen merely as a barometer or index of a fair price but is an essential
condition to the parties' intent to make any contract at all. For example, the case where
a known and trusted expert is to "value" a particular painting for which there is no
market standard differs sharply from the situation where a named expert is to determine
the grade of cotton, and the difference would support a finding that in the one the
parties did not intend to make a binding agreement if that expert were unavailable
whereas in the other they did so intend. Other circumstances would of course affect the
validity of such a finding.

5. Under Subsection (3), wrongful interference by one party with any agreed machinery
for price fixing in the contract may be treated by the other party as a repudiation
justifying cancellation, or merely as a failure to take cooperative action thus shifting to
the aggrieved party the reasonable leeway in fixing the price.

6. Throughout the entire section, the purpose is to give effect to the agreement which
has been made. That effect, however, is always conditioned by the requirement of good
faith action which is made an inherent part of all contracts within this act. (Section 1-
203).

Cross references. — Point 1: Sections 2-204(3), 2-706, 2-712 and 2-716.

Point 3: Section 2-103.



Point 5: Sections 2-311 and 2-610.
Point 6: Section 1-203.

Definitional cross references. — "Agreement”. Section 1-201.
"Burden of establishing”. Section 1-201.
"Buyer". Section 2-103.

"Cancellation”. Section 2-106.
"Contract". Section 1-201.

"Contract for sale". Section 2-106.
"Fault". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Receipt of goods". Section 2-103.
"Seller". Section 2-103.

"Term". Section 1-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — "Escalator" price adjustment clause, 63
A.L.R.2d 1337.

Construction and application of U.C.C. 8§ 2-305 dealing with open price term contracts,
91 A.L.R.3d 1237.

77A C.J.S. Sales § 94 et seq.

55-2-306. Output, requirements and exclusive dealings.

(1) A term which measures the quantity by the output of the seller or the
requirements of the buyer means such actual output or requirements as may occur in
good faith, except that no quantity unreasonably disproportionate to any stated estimate
or in the absence of a stated estimate to any normal or otherwise comparable prior
output or requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the
kind of goods concerned imposes unless otherwise agreed an obligation by the seller to



use best efforts to supply the goods and by the buyer to use best efforts to promote
their sale.

History: 1953 Comp., 8 50A-2-306, enacted by Laws 1961, ch. 96, § 2-306.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. — 1. Subsection (1) of this section, in regard to output and requirements,
applies to this specific problem the general approach of this act which requires the
reading of commercial background and intent into the language of any agreement and
demands good faith in the performance of that agreement. It applies to such contracts
of nonproducing establishments such as dealers or distributors as well as to
manufacturing concerns.

2. Under this article, a contract for output or requirements is not too indefinite since it is
held to mean the actual good faith output or requirements of the particular party. Nor
does such a contract lack mutuality of obligation since, under this section, the party who
will determine quantity is required to operate his plant or conduct his business in good
faith and according to commercial standards of fair dealing in the trade so that his
output or requirements will approximate a reasonably foreseeable figure. Reasonable
elasticity in the requirements is expressly envisaged by this section and good faith
variations from prior requirements are permitted even when the variation may be such
as to result in discontinuance. A shut-down by a requirements buyer for lack of orders
might be permissible when a shut-down merely to curtail losses would not. The
essential test is whether the party is acting in good faith. Similarly, a sudden expansion
of the plant by which requirements are to be measured would not be included within the
scope of the contract as made, but normal expansion undertaken in good faith would be
within the scope of this section. One of the factors in an expansion situation would be
whether the market price had risen greatly in a case in which the requirements contract
contained a fixed price. Reasonable variation of an extreme sort is exemplified in
Southwest Natural Gas Co. v. Oklahoma Portland Cement Co., 102 F.2d 630 (C.C.A.
10, 1939). This article takes no position as to whether a requirements contract is a
provable claim in bankruptcy.

3. If an estimate of output or requirements is included in the agreement, no quantity
unreasonably disproportionate to it may be tendered or demanded. Any minimum or
maximum set by the agreement shows a clear limit on the intended elasticity. In similar
fashion, the agreed estimate is to be regarded as a center around which the parties
intend the variation to occur.

4. When an enterprise is sold, the question may arise whether the buyer is bound by an
existing output or requirements contract. That question is outside the scope of this



article, and is to be determined on other principles of law. Assuming that the contract
continues, the output or requirements in the hands of the new owner continue to be
measured by the actual good faith output or requirements under the normal operation of
the enterprise prior to sale. The sale itself is not grounds for sudden expansion or
decrease.

5. Subsection (2), on exclusive dealing, makes explicit the commercial rule embodied in
this act under which the parties to such contracts are held to have impliedly, even when
not expressly, bound themselves to use reasonable diligence as well as good faith in
their performance of the contract. Under such contracts the exclusive agent is required,
although no express commitment has been made, to use reasonable effort and due
diligence in the expansion of the market or the promotion of the product, as the case
may be. The principal is expected under such a contract to refrain from supplying any
other dealer or agent within the exclusive territory. An exclusive dealing agreement
brings into play all of the good faith aspects of the output and requirement problems of
Subsection (1). It also raises questions of insecurity and right to adequate assurance
under this article.

Cross references. — Point 4: Section 2-210.

Point 5: Sections 1-203 and 2-609.

Definitional cross references. — "Agreement”. Section 1-201.

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Good faith". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Term". Section 1-201.

"Seller". Section 2-103.

Good faith controls requirement contract. — Contract that required contractor to
furnish subcontractor all concrete aggregate and sand material "necessary to the
preparation of said concrete pavement" amounts to a requirement contract; and whether
contractor in good faith delivered a quantity of the material which was disproportionate
to the normal requirements for the purpose for which it was delivered is a question of

fact necessary to the determination of subcontractor's liability for breach of contract.
Gruschus v. C.R. Davis Contracting Co., 75 N.M. 649, 409 P.2d 500 (1965).



And excessive delivery deemed lack of good faith. — Delivery of at least 10% in
excess of all material actually used, wasted and dumped warrants inference that
delivery was unreasonably disproportionate to the requirements for which it was
delivered and too excessive to have been delivered in good faith. Gruschus v. C.R.
Davis Contracting Co., 77 N.M. 614, 426 P.2d 589 (1967).

Lawful agreement imposes corresponding duty. — A lawful agreement by either
seller or buyer imposes a corresponding duty on the other party under this section.
McCasland v. Prather, 92 N.M. 192, 585 P.2d 336 (Ct. App. 1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Construction and effect of contract for
sale of commodity to fill buyer's requirements, 7 A.L.R. 498, 26 A.L.R.2d 1099.

Requirements contracts under § 2-306(1) of the Uniform Commercial Code, 96 A.L.R.3d
1275.

Output contracts under § 2-306(1) of Uniform Commercial Code, 30 A.L.R.4th 396.

Establishment and construction of requirements contracts under 8§ 2-306(1) of Uniform
Commercial Code, 94 A.L.R.5th 247.

77A C.J.S. Sales § 176 et seq.

55-2-307. Delivery in single lot or several lots.

Unless otherwise agreed all goods called for by a contract for sale must be tendered
in a single delivery and payment is due only on such tender but where the
circumstances give either party the right to make or demand delivery in lots the price if it
can be apportioned may be demanded for each lot.

History: 1953 Comp., 8 50A-2-307, enacted by Laws 1961, ch. 96, § 2-307.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Section 45(1), Uniform Sales Act.
Changes. Rewritten and expanded.
Purposes of changes. — 1. This section applies where the parties have not
specifically agreed whether delivery and payment are to be by lots and generally

continues the essential intent of original act, Section 45(1) by assuming that the parties
intended delivery to be in a single lot.



2. Where the actual agreement or the circumstances do not indicate otherwise, delivery
in lots is not permitted under this section and the buyer is properly entitled to reject for a
deficiency in the tender, subject to any privilege in the seller to cure the tender.

3. The "but" clause of this section goes to the case in which it is not commercially
feasible to deliver or to receive the goods in a single lot as for example, where a
contract calls for the shipment of ten carloads of coal and only three cars are available
at a given time. Similarly, in a contract involving brick necessary to build a building the
buyer's storage space may be limited so that it would be impossible to receive the entire
amount of brick at once, or it may be necessary to assemble the goods as in the case of
cattle on the range, or to mine them.

In such cases, a partial delivery is not subject to rejection for the defect in quantity
alone, if the circumstances do not indicate a repudiation or default by the seller as to the
expected balance or do not give the buyer ground for suspending his performance
because of insecurity under the provisions of Section 2-609. However, in such cases
the undelivered balance of goods under the contract must be forthcoming within a
reasonable time and in a reasonable manner according to the policy of Section 2-503
on manner of tender of delivery. This is reinforced by the express provisions of Section
2-608 that if a lot has been accepted on the reasonable assumption that its
nonconformity will be cured, the acceptance may be revoked if the cure does not
seasonably occur. The section rejects the rule of Kelly Construction Co. v. Hackensack
Brick Co., 91 N.J.L. 585, 103 A. 417, 2 A.L.R. 685 (1918) and approves the result in
Lynn M. Ranger, Inc. v. Gildersleeve, 106 Conn. 372, 138 A. 142 (1927) in which a
contract was made for six carloads of coal then rolling from the mines and consigned to
the seller but the seller agreed to divert the carloads to the buyer as soon as the car
numbers became known to him. He arranged a diversion of two cars and then notified
the buyer who then repudiated the contract. The seller was held to be entitled to his full
remedy for the two cars diverted because simultaneous delivery of all of the cars was
not contemplated by either party.

4. Where the circumstances indicate that a party has a right to delivery in lots, the price
may be demanded for each lot if it is apportionable.

Cross references. — Point 1: Section 1-201.

Point 2: Sections 2-508 and 2-601.

Point 3: Sections 2-503, 2-608 and 2-609.

Definitional cross references. — "Contract for sale". Section 2-106.
"Goods". Section 2-105.

"Lot". Section 2-105.



"Party". Section 1-201.

"Rights". Section 1-201.

Whether there has been sufficient delivery depends on the intent of the seller to
deliver as manifested by the acts and circumstances surrounding the transaction.
Garrison Gen. Tire Serv., Inc. v. Montgomery, 75 N.M. 321, 404 P.2d 143 (1965).
Am. Jur. 2d, A.L.R. and C.J.S. references. — Right upon buyer's default in payment
of installment due, to recover amount not due, in absence of acceleration clause, 57
A.L.R. 825.

Buyer's acceptance of part of goods as affecting right to damages for failure to complete
delivery, 169 A.L.R. 595.

Buyer's acceptance of delayed or defective installment of goods as waiver of similar
default as to later installments, 32 A.L.R.2d 1117.

77A C.J.S. Sales § 172 et seq.

55-2-308. Absence of specified place for delivery.
Unless otherwise agreed:

(@) the place for delivery of goods is the seller's place of business or if he has
none his residence; but

(b) in a contract for sale of identified goods which to the knowledge of the
parties at the time of contracting are in some other place, that place is the place for their
delivery; and

(c) documents of title may be delivered through customary banking channels.
History: 1953 Comp., 8 50A-2-308, enacted by Laws 1961, ch. 96, § 2-308.

ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Paragraphs (a) and (b) - Section 43(1), Uniform
Sales Act; Paragraph (c) - none.

Changes. Slight modification in language.

Purposes of changes and new matter. — 1. Paragraphs (a) and (b) provide for those
noncommercial sales and for those occasional commercial sales where no place or



means of delivery has been agreed upon by the parties. Where delivery by carrier is
"required or authorized by the agreement”, the seller's duties as to delivery of the goods
are governed not by this section but by Section 2-504.

2. Under Paragraph (b) when the identified goods contracted for are known to both
parties to be in some location other than the seller's place of business or residence, the
parties are presumed to have intended that place to be the place of delivery. This
paragraph also applies (unless, as would be normal, the circumstances show that
delivery by way of documents is intended) to a bulk of goods in the possession of a
bailee. In such a case, however, the seller has the additional obligation to procure the
acknowledgment by the bailee of the buyer's right to possession.

3. Where "customary banking channels” call only for due notification by the banker that
the documents are on hand, leaving the buyer himself to see to the physical receipt of
the goods, tender at the buyer's address is not required under Paragraph (c). But that
paragraph merely eliminates the possibility of a default by the seller if "customary
banking channels" have been properly used in giving notice to the buyer. Where the
bank has purchased a draft accompanied by documents or has undertaken its collection
on behalf of the seller, Part 5 of Article 4 spells out its duties and relations to its
customer. Where the documents move forward under a letter of credit the article on
letters of credit spells out the duties and relations between the bank, the seller and the
buyer.

4. The rules of this section apply only "unless otherwise agreed." The surrounding
circumstances, usage of trade, course of dealing and course of performance, as well as
the express language of the parties, may constitute an "otherwise agreement".

Cross references. — Point 1: Sections 2-504 and 2-505.

Point 2: Section 2-503.

Point 3: Section 2-512, Articles 4, Part 5, and 5.

Definitional cross references. — "Contract for sale". Section 2-106.

"Delivery". Section 1-201.

"Document of title". Section 1-201.

"Goods". Section 2-105.

"Party". Section 1-201.

"Seller". Section 2-103.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 77A C.J.S. Sales § 168 et seq.



55-2-309. Absence of specific time provisions; notice of
termination.

(1) The time for shipment or delivery or any other action under a contract if not
provided in this article or agreed upon shall be a reasonable time.

(2) Where the contract provides for successive performances but is indefinite in
duration it is valid for a reasonable time but unless otherwise agreed may be terminated
at any time by either party.

(3) Termination of a contract by one party except on the happening of an agreed
event requires that reasonable notification be received by the other party and an
agreement dispensing with notification is invalid if its operation would be
unconscionable.

History: 1953 Comp., 8 50A-2-309, enacted by Laws 1961, ch. 96, § 2-309.
ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. Subsection (1) - see Sections 43(2), 45(2), 47(1)
and 48, Uniform Sales Act, for policy continued under this Article; Subsection (2) - none;
Subsection (3) - none.

Changes. Completely different in scope.

Purposes of changes and new matter. — 1. Subsection (1) requires that all actions
taken under a sales contract must be taken within a reasonable time where no time has
been agreed upon. The reasonable time under this provision turns on the criteria as to
"reasonable time" and on good faith and commercial standards set forth in Sections 1-
203, 1-204 and 2-103. It thus depends upon what constitutes acceptable commercial
conduct in view of the nature, purpose and circumstances of the action to be taken.
Agreement as to a definite time, however, may be found in a term implied from the
contractual circumstances, usage of trade or course of dealing or performance as well
as in an express term. Such cases fall outside of this subsection since in them the time
for action is "agreed" by usage.

2. The time for payment, where not agreed upon, is related to the time for delivery; the
particular problems which arise in connection with determining the appropriate time of
payment and the time for any inspection before payment which is both allowed by law
and demanded by the buyer are covered in Section 2-513.

3. The facts in regard to shipment and delivery differ so widely as to make detailed
provision for them in the text of this article impracticable. The applicable principles,
however, make it clear that surprise is to be avoided, good faith judgment is to be



protected, and notice or negotiation to reduce the uncertainty to certainty is to be
favored.

4. When the time for delivery is left open, unreasonably early offers of or demands for
delivery are intended to be read under this article as expressions of desire or intention,
requesting the assent or acquiescence of the other party, not as final positions which
may amount without more to breach or to create breach by the other side. See Sections
2-207 and 2-6009.

5. The obligation of good faith under this act requires reasonable notification before a
contract may be treated as breached because a reasonable time for delivery or demand
has expired. This operates both in the case of a contract originally indefinite as to time
and of one subsequently made indefinite by waiver.

When both parties let an originally reasonable time go by in silence, the course of
conduct under the contract may be viewed as enlarging the reasonable time for tender
or demand of performance. The contract may be terminated by abandonment.

6. Parties to a contract are not required in giving reasonable notification to fix, at peril of
breach, a time which is in fact reasonable in the unforeseeable judgment of a later trier
of fact. Effective communication of a proposed time limit calls for a response, so that
failure to reply will make out acquiescence. Where objection is made, however, or if the
demand is merely for information as to when goods will be delivered or will be ordered
out, demand for assurances on the ground of insecurity may be made under this article
pending further negotiations. Only when a party insists on undue delay or on rejection of
the other party's reasonable proposal is there a question of flat breach under the
present section.

7. Subsection (2) applies a commercially reasonable view to resolve the conflict which
has arisen in the cases as to contracts of indefinite duration. The "reasonable time" of

duration appropriate to a given arrangement is limited by the circumstances. When the
arrangement has been carried on by the parties over the years, the "reasonable time"

can continue indefinitely and the contract will not terminate until notice.

8. Subsection (3) recognizes that the application of principles of good faith and sound
commercial practice normally call for such notification of the termination of a going
contract relationship as will give the other party reasonable time to seek a substitute
arrangement. An agreement dispensing with notification or limiting the time for the
seeking of a substitute arrangement is, of course, valid under this subsection unless the
results of putting it into operation would be the creation of an unconscionable state of
affairs.

9. Justifiable cancellation for breach is a remedy for breach and is not the kind of
termination covered by the present subsection.



10. The requirement of notification is dispensed with where the contract provides for
termination on the happening of an "agreed event.” "Event" is a term chosen here to
contrast with "option" or the like.

Cross references. — Point 1: Sections 1-203, 1-204 and 2-103.

Point 2: Sections 2-320, 2-321, 2-504 and 2-511 to 2-514.

Point 5: Section 1-203.

Point 6: Section 2-609.

Point 7: Section 2-204.

Point 9: Sections 2-106, 2-318, 2-610 and 2-703.

Definitional cross references. — "Agreement”. Section 1-201.

"Contract”. Section 1-201.

"Notification”. Section 1-201.

"Party". Section 1-201.

"Reasonable time". Section 1-204.

"Termination". Section 2-106.

Contract with indefinite time provisions terminable at will. — Subsections (2) and
(3), when read together, set out that a contract with indefinite time provisions is
terminable at will upon reasonable notification. McCasland v. Prather, 92 N.M. 192, 585

P.2d 336 (Ct. App. 1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 77A C.J.S. Sales § 168 et seq.

55-2-310. Open time for payment or running of credit; authority to
ship under reservation.

Unless otherwise agreed:

@) payment is due at the time and place at which the buyer is to receive the
goods even though the place of shipment is the place of delivery; and

(b) if the seller is authorized to send the goods, the seller may ship them
under reservation, and may tender the documents of title, but the buyer may inspect the



goods after their arrival before payment is due unless such inspection is inconsistent
with the terms of the contract (Section 55-2-513 NMSA 1978); and

(c) if delivery is authorized and made by way of documents of title otherwise
than by Subsection (b) of this section then payment is due regardless of where the
goods are to be received: (i) at the time and place at which the buyer is to receive
delivery of the tangible documents or (ii) at the time the buyer is to receive delivery of
the electronic documents and at the seller's place of business or, if none, the seller's
residence; and

(d)  where the seller is required or authorized to ship the goods on credit the
credit period runs from the time of shipment but post-dating the invoice or delaying its
dispatch will correspondingly delay the starting of the credit period.

History: 1953 Comp., 8 50A-2-310, enacted by Laws 1961, ch. 96, § 2-310; 2005, ch.
144, § 28.

ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Sections 42 and 47(2), Uniform Sales Act.
Changes. Completely rewritten in this and other sections.

Purposes of Changes. This section is drawn to reflect modern business methods of
dealing at a distance rather than face to face. Thus:

1. Paragraph (a) provides that payment is due at the time and place "the buyer is to
receive the goods" rather than at the point of delivery except in documentary shipment
cases (Paragraph (c)). This grants an opportunity for the exercise by the buyer of his
preliminary right to inspection before paying even though under the delivery term the
risk of loss may have previously passed to him or the running of the credit period has
already started.

2. Paragraph (b) while providing for inspection by the buyer before he pays, protects the
seller. He is not required to give possession of the goods until he has received payment,
where no credit has been contemplated by the parties. The seller may collect through a
bank by a sight draft against an order bill of lading "hold until arrival; inspection
allowed." The obligations of the bank under such a provision are set forth in Part 5 of
Article 4. In the absence of a credit term, the seller is permitted to ship under
reservation and if he does, payment is then due where and when the buyer is to receive
the documents.

3. Unless otherwise agreed, the place for the receipt of the documents and payment is
the buyer's city but the time for payment is only after arrival of the goods, since under



Paragraph (b), and Sections 2-512 and 2-513 the buyer is under no duty to pay prior to
inspection.

4. Where the mode of shipment is such that goods must be unloaded immediately upon
arrival, too rapidly to permit adequate inspection before receipt, the seller must be
guided by the provisions of this article on inspection which provide that if the seller
wishes to demand payment before inspection, he must put an appropriate term into the
contract. Even requiring payment against documents will not of itself have this desired
result if the documents are to be held until the arrival of the goods. But under (b) and (c)
if the terms are C.I.F., C.0O.D., or cash against documents payment may be due before
inspection.

5. Paragraph (d) states the common commercial understanding that an agreed credit
period runs from the time of shipment or from that dating of the invoice which is
commonly recognized as a representation of the time of shipment. The provision
concerning any delay in sending forth the invoice is included because such conduct
results in depriving the buyer of his full notice and warning as to when he must be
prepared to pay.

Cross references. — Generally: Part 5.

Point 1: Section 2-509.

Point 2: Sections 2-505, 2-511, 2-512, 2-513 and Article 4.

Point 3: Sections 2-308(b), 2-512 and 2-513.

Point 4: Section 2-513(3)(b).

Definitional cross references. — "Buyer". Section 2-103.

"Delivery". Section 1-201.

"Document of title". Section 1-201.

"Goods". Section 2-105.

"Receipt of goods". Section 2-103.

"Seller". Section 2-103.

"Send". Section 1-201.

"Term". Section 1-201.



The 2005 amendment, effective January 1, 2006, provides in Subsection (c) if delivery
is authorized and made by documents of title other than as provided in Subsection (b),
payment is due regardless of where the goods are to be received (i) at the time and
place the buyer is to receive delivery of tangible documents or (ii) at the time the buyer
is to receive delivery of the electronic documents and at the seller's place of business
or, if none, the seller's residence.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. Jur. 2d Sales 8§ 185, 194, 409.

Validity and enforceability of contract which expressly leaves open for future agreement
or negotiation the terms of payment for property, 68 A.L.R.2d 1221.

77A C.J.S. Sales § 208 et seq.

55-2-311. Options and cooperation respecting performance.

(1) An agreement for sale which is otherwise sufficiently definite (Subsection (3) of
Section 2-204 [55-2-204 NMSA 1978] ) to be a contract is not made invalid by the fact
that it leaves particulars of performance to be specified by one of the parties. Any such
specification must be made in good faith and within limits set by commercial
reasonableness.

(2) Unless otherwise agreed, specifications relating to assortment of the goods are
at the buyer's option and except as otherwise provided in Subsections (1) (c) and (3) of
Section 2-319 [55-2-319 NMSA 1978] specifications or arrangements relating to
shipment are at the seller's option.

(3) Where such specification would materially affect the other party's performance
but is not seasonably made or where one party's cooperation is necessary to the agreed

performance of the other but is not seasonably forthcoming, the other party in addition
to all other remedies:

@) is excused for any resulting delay in his own performance; and
(b) may also either proceed to perform in any reasonable manner or after the
time for a material part of his own performance treat the failure to specify or to
cooperate as a breach by failure to deliver or accept the goods.
History: 1953 Comp., 8 50A-2-311, enacted by Laws 1961, ch. 96, § 2-311.
ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. None.



Purposes. — 1. Subsection (1) permits the parties to leave certain detailed particulars
of performance to be filled in by either of them without running the risk of having the
contract invalidated for indefiniteness. The party to whom the agreement gives power to
specify the missing details is required to exercise good faith and to act in accordance
with commercial standards so that there is no surprise and the range of permissible
variation is limited by what is commercially reasonable. The "agreement" which permits
one party so to specify may be found as well in a course of dealing, usage of trade, or
implication from circumstances as in explicit language used by the parties.

2. Options as to assortment of goods or shipping arrangements are specifically reserved
to the buyer and seller respectively under Subsection (2) where no other arrangement
has been made. This section rejects the test which mechanically and without regard to
usage or the purpose of the option gave the option to the party "first under a duty to
move" and applies instead a standard commercial interpretation to these circumstances.
The "unless otherwise agreed" provision of this subsection covers not only express
terms but the background and circumstances which enter into the agreement.

3. Subsection (3) applies when the exercise of an option or cooperation by one party is
necessary to or materially affects the other party's performance, but it is not seasonably
forthcoming; the subsection relieves the other party from the necessity for performance
or excuses his delay in performance as the case may be. The contract-keeping party
may at his option under this subsection proceed to perform in any commercially
reasonable manner rather than wait. In addition to the special remedies provided, this
subsection also reserves "all other remedies”. The remedy of particular importance in
this connection is that provided for insecurity. Request may also be made pursuant to
the obligation of good faith for a reasonable indication of the time and manner of
performance for which a party is to hold himself ready.

4. The remedy provided in Subsection (3) is one which does not operate in the situation
which falls within the scope of Section 2-614 on substituted performance. Where the
failure to cooperate results from circumstances set forth in that section, the other party
is under a duty to proffer or demand (as the case may be) substitute performance as a
condition to claiming rights against the noncooperating party.

Cross references. — Point 1: Sections 1-201, 2-204 and 1-203.

Point 3: Sections 1-203 and 2-609.

Point 4: Section 2-614.

Definitional cross references. — "Agreement". Section 1-201.

"Buyer". Section 2-103.

"Contract for sale". Section 2-106.



"Goods". Section 2-105.
"Party". Section 1-201.
"Remedy". Section 1-201.
"Seasonably"”. Section 1-204.
"Seller". Section 2-103.

Applicability of pre-UCC contract law. — Where leases do not define which party
was to determine the particulars of the option to purchase, the courts will look to pre-
code contract law to resolve matters relating to the exercise of the option. Cranetex, Inc.
v. Mountain Dev. Corp., 106 N.M. 5, 738 P.2d 123 (1987).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Construction and effect of contract for
sale of commodity or goods wherein quantity is described as "about" or "more or less"
than amount specified, 58 A.L.R.2d 377.

77A C.J.S. Sales § 151 et seq.

55-2-312. Warranty of title and against infringement; buyer's
obligation against infringement.

(1) Subject to Subsection (2) there is in a contract for sale a warranty by the seller
that:

(@) the title conveyed shall be good, and its transfer rightful; and

(b)  the goods shall be delivered free from any security interest or other lien or
encumbrance of which the buyer at the time of contracting has no knowledge.

(2) A warranty under Subsection (1) will be excluded or modified only by specific
language or by circumstances which give the buyer reason to know that the person
selling does not claim title in himself or that he is purporting to sell only such right or title
as he or a third person may have.

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in goods of
the kind warrants that the goods shall be delivered free of the rightful claim of any third
person by way of infringement or the like but a buyer who furnishes specifications to the
seller must hold the seller harmless against any such claim which arises out of
compliance with the specifications.

History: 1953 Comp., 8 50A-2-312, enacted by Laws 1961, ch. 96, § 2-312.

ANNOTATIONS



OFFICIAL COMMENT
Prior uniform statutory provision. Section 13, Uniform Sales Act.
Changes. Completely rewritten, the provisions concerning infringement being new.

Purposes of changes. — 1. Subsection (1) makes provision for a buyer's basic needs
in respect to a title which he in good faith expects to acquire by his purchase, namely,
that he receive a good, clean title transferred to him also in a rightful manner so that he
will not be exposed to a lawsuit in order to protect it.

The warranty extends to a buyer whether or not the seller was in possession of the
goods at the time the sale or contract to sell was made.

The warranty of quiet possession is abolished. Disturbance of quiet possession,
although not mentioned specifically, is one way, among many, in which the breach of
the warranty of title may be established.

The "knowledge" referred to in Subsection 1(b) is actual knowledge as distinct from
notice.

2. The provisions of this article requiring notification to the seller within a reasonable
time after the buyer's discovery of a breach apply to notice of a breach of the warranty
of title, where the seller's breach was innocent. However, if the seller's breach was in
bad faith he cannot be permitted to claim that he has been misled or prejudiced by the
delay in giving notice. In such case the "reasonable” time for notice should receive a
very liberal interpretation. Whether the breach by the seller is in good or bad faith
Section 2-725 provides that the cause of action accrues when the breach occurs. Under
the provisions of that section the breach of the warranty of good title occurs when
tender of delivery is made since the warranty is not one which extends to "future
performance of the goods."

3. When the goods are part of the seller's normal stock and are sold in his normal
course of business, it is his duty to see that no claim of infringement of a patent or
trademark by a third party will mar the buyer's title. A sale by a person other than a
dealer, however, raises no implication in its circumstances of such a warranty. Nor is
there such an implication when the buyer orders goods to be assembled, prepared or
manufactured on his own specifications. If, in such a case, the resulting product
infringes a patent or trademark, the liability will run from buyer to seller. There is, under
such circumstances, a tacit representation on the part of the buyer that the seller will be
safe in manufacturing according to the specifications, and the buyer is under an
obligation in good faith to indemnify him for any loss suffered.

4. This section rejects the cases which recognize the principle that infringements violate
the warranty of title but deny the buyer a remedy unless he has been expressly
prevented from using the goods. Under this article "eviction" is not a necessary



condition to the buyer's remedy since the buyer's remedy arises immediately upon
receipt of notice of infringement; it is merely one way of establishing the fact of breach.

5. Subsection (2) recognizes that sales by sheriffs, executors, foreclosing lienors and
persons similarly situated are so out of the ordinary commercial course that their
peculiar character is immediately apparent to the buyer and therefore no personal
obligation is imposed upon the seller who is purporting to sell only an unknown or
limited right. This subsection does not touch upon and leaves open all questions of
restitution arising in such cases, when a unique article so sold is reclaimed by a third
party as the rightful owner.

6. The warranty of Subsection (1) is not designated as an "implied" warranty, and hence
is not subject to Section 2-316 (3). Disclaimer of the warranty of title is governed instead
by Subsection (2), which requires either specific language or the described
circumstances.

Cross references. — Point 1: Section 2-403.

Point 2: Sections 2-607 and 2-725.

Point 3: Section 1-203.

Point 4: Sections 2-609 and 2-725.

Point 6: Section 2-316.

Definitional cross references. — "Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Goods". Section 2-105.

"Person”. Section 1-201.

"Right". Section 1-201.

"Seller". Section 2-103.

Law reviews. — For article, "Buyers and Sellers of Goods in Bankruptcy," see 1 N.M.
L. Rev. 435 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. Jur. 2d Guaranty § 13; 63 Am.
Jur. 2d Products Liability 88 451, 526, 527.

Assignment of lease, 19 A.L.R. 608.



Breach of warranty as to title as within statutory provision requiring notice of breach of
warranty on sale of goods, 114 A.L.R. 707.

Validity of provision negativing implied warranties, 117 A.L.R. 1350.
Warranty of title by seller in conditional sale contract, 132 A.L.R. 338.

Measures of damages in action for breach of warranty of title to personal property under
U.C.C. § 2-714, 94 A.L.R.3d 583.

77A C.J.S. Sales § 236 et seq.

55-2-313. Express warranties by affirmation, promise, description,
sample.

(1) Express warranties by the seller are created as follows:
(@) any affirmation of fact or promise made by the seller to the buyer which
relates to the goods and becomes part of the basis of the bargain creates an express

warranty that the goods shall conform to the affirmation or promise;

(b)  any description of the goods which is made part of the basis of the bargain
creates an express warranty that the goods shall conform to the description;

(c) any sample or model which is made part of the basis of the bargain
creates an express warranty that the whole of the goods shall conform to the sample or
model.

(2) It is not necessary to the creation of an express warranty that the seller use
formal words such as "warrant" or "guarantee" or that he have a specific intention to
make a warranty, but an affirmation merely of the value of the goods or a statement
purporting to be merely the seller's opinion or commendation of the goods does not
create a warranty.

History: 1953 Comp., 8 50A-2-313, enacted by Laws 1961, ch. 96, § 2-313.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Sections 12, 14 and 16, Uniform Sales Act.

Changes. Rewritten.

Purposes of changes. To consolidate and systematize basic principles with the result
that:



1. "Express" warranties rest on "dickered" aspects of the individual bargain, and go so
clearly to the essence of that bargain that words of disclaimer in a form are repugnant to
the basic dickered terms. "Implied" warranties rest so clearly on a common factual
situation or set of conditions that no particular language or action is necessary to
evidence them and they will arise in such a situation unless unmistakably negated.

This section reverts to the older case law insofar as the warranties of description and
sample are designated "express" rather than "implied".

2. Although this section is limited in its scope and direct purpose to warranties made by
the seller to the buyer as part of a contract for sale, the warranty sections of this article
are not designed in any way to disturb those lines of case law growth which have
recognized that warranties need not be confined either to sales contracts or to the direct
parties to such a contract. They may arise in other appropriate circumstances such as in
the case of bailments for hire, whether such bailment is itself the main contract or is
merely a supplying of containers under a contract for the sale of their contents. The
provisions of Section 2-318 on third party beneficiaries expressly recognize this case
law development within one particular area. Beyond that, the matter is left to the case
law with the intention that the policies of this act may offer useful guidance in dealing
with further cases as they arise.

3. The present section deals with affirmations of fact by the seller, descriptions of the
goods or exhibitions of samples, exactly as any other part of a negotiation which ends in
a contract is dealt with. No specific intention to make a warranty is necessary if any of
these factors is made part of the basis of the bargain. In actual practice affirmations of
fact made by the seller about the goods during a bargain are regarded as part of the
description of those goods; hence no particular reliance on such statements need be
shown in order to weave them into the fabric of the agreement. Rather, any fact which is
to take such affirmations, once made, out of the agreement requires clear affirmative
proof. The issue normally is one of fact.

4. In view of the principle that the whole purpose of the law of warranty is to determine
what it is that the seller has in essence agreed to sell, the policy is adopted of those
cases which refuse except in unusual circumstances to recognize a material deletion of
the seller's obligation. Thus, a contract is normally a contract for a sale of something
describable and described. A clause generally disclaiming "all warranties, express or
implied" cannot reduce the seller's obligation with respect to such description and
therefore cannot be given literal effect under Section 2-316.

This is not intended to mean that the parties, if they consciously desire, cannot make
their own bargain as they wish. But in determining what they have agreed upon, good
faith is a factor and consideration should be given to the fact that the probability is small
that a real price is intended to be exchanged for a pseudo-obligation.

5. Paragraph (1) (b) makes specific some of the principles set forth above when a
description of the goods is given by the seller.



A description need not be by words. Technical specifications, blueprints and the like can
afford more exact description than mere language and if made part of the basis of the
bargain goods must conform with them. Past deliveries may set the description of
quality, either expressly or impliedly by course of dealing. Of course, all descriptions by
merchants must be read against the applicable trade usages with the general rules as
to merchantability resolving any doubts.

6. The basic situation as to statements affecting the true essence of the bargain is no
different when a sample or model is involved in the transaction. This section includes
both a "sample" actually drawn from the bulk of goods which is the subject matter of the
sale, and a "model" which is offered for inspection when the subject matter is not at
hand and which has not been drawn from the bulk of the goods.

Although the underlying principles are unchanged, the facts are often ambiguous when
something is shown as illustrative, rather than as a straight sample. In general, the
presumption is that any sample or model just as any affirmation of fact is intended to
become a basis of the bargain. But there is no escape from the question of fact. When
the seller exhibits a sample purporting to be drawn from an existing bulk, good faith of
course requires that the sample be fairly drawn. But in mercantile experience the mere
exhibition of a "sample" does not of itself show whether it is merely intended to
"suggest" or to "be" the character of the subject-matter of the contract. The question is
whether the seller has so acted with reference to the sample as to make him
responsible that the whole shall have at least the values shown by it. The circumstances
aid in answering this question. If the sample has been drawn from an existing bulk, it
must be regarded as describing values of the goods contracted for unless it is
accompanied by an unmistakable denial of such responsibility. If, on the other hand, a
model of merchandise not on hand is offered, the mercantile presumption that it has
become a literal description of the subject matter is not so strong, and particularly so if
modification on the buyer's initiative impairs any feature of the model.

7. The precise time when words of description or affirmation are made or samples are
shown is not material. The sole question is whether the language or samples or models
are fairly to be regarded as part of the contract. If language is used after the closing of
the deal (as when the buyer when taking delivery asks and receives an additional
assurance), the warranty becomes a modification, and need not be supported by
consideration if it is otherwise reasonable and in order (Section 2-209).

8. Concerning affirmations of value or a seller's opinion or commendation under
Subsection (2), the basic question remains the same: What statements of the seller
have in the circumstances and in objective judgment become part of the basis of the
bargain? As indicated above, all of the statements of the seller do so unless good
reason is shown to the contrary. The provisions of Subsection (2) are included,
however, since common experience discloses that some statements or predictions
cannot fairly be viewed as entering into the bargain. Even as to false statements of
value, however, the possibility is left open that a remedy may be provided by the law
relating to fraud or misrepresentation.



Cross references. — Point 1: Section 2-316.
Point 2: Sections 1-102(3) and 2-318.
Point 3: Section 2-316(2) (b).
Point 4: Section 2-316.
Point 5: Sections 1-205(4) and 2-314.
Point 6: Section 2-316.
Point 7: Section 2-209.
Point 8: Section 1-103.
Definitional cross references. — "Buyer". Section 2-103.
"Conforming". Section 2-106.
"Goods". Section 2-105.
"Seller". Section 2-103.

l. GENERAL CONSIDERATION.
Any express warranty made with respect to surgeon would inure to patient's
benefit on the basis that the surgeon is acting as the patient's agent in the use of a
medical product. Perfetti v. McGhan Medical, 99 N.M. 645, 662 P.2d 646 (Ct. App.
1983).
Insufficiency of evidence. — Where there is no evidence that either the terms of the
rental agreement or the reference to "good tires" were part of the basis of the bargain by
renters, the evidence was insufficient for the question of express warranty to be
submitted to the jury. Stang v. Hertz Corp., 83 N.M. 217, 490 P.2d 475 (Ct. App. 1971),
rev'd on other grounds, 83 N.M. 730, 497 P.2d 732 (1972).

Law reviews. — For note, "Self-Help Repossession Under the Uniform Commercial
Code: The Constitutionality of Article 9, Section 503," see 4 N.M. L. Rev. 75 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 Am. Jur. 2d Products Liability 88 1,
191 to 210, 450 to 527, 947 to 950.

Right of retailer to rely upon express or implied warranty by wholesaler or manufacturer
where there is an express warranty to the consumer, 59 A.L.R. 1239.



Construction and effect of express or implied warranty on sale of an article intended for
use as an explosive, 62 A.L.R. 1510.

Scope and effect of provision of Uniform Sales Act as to effect of express warranty or
condition to negative implied warranty or condition, 64 A.L.R. 951.

Express warranty as excluding implied warranty of fitness, 164 A.L.R. 1321.
Warranties and conditions upon sale of seed, nursery stock, etc., 168 A.L.R. 581.
What amounts to "sale by sample” as regards implied warranties, 12 A.L.R.2d 524.

Time to inspect goods for compliance with warranty of fithess or merchantability, 52
A.L.R.2d 900.

Warranty of amount by contract for sale of commaodity or goods wherein quantity is
described as "about" or "more or less" than an amount specified, 58 A.L.R.2d 377.

Question whether oral statements amount to express warranty, as one of fact for jury or
of law for court, 67 A.L.R.2d 619.

Construction and effect of affirmative provision in contract of sale by which purchaser
agrees to take article in the condition in which it is, 24 A.L.R.3d 465.

Liability for representations and express warranties in connection with sale of used
motor vehicle, 36 A.L.R.3d 125.

Sales: Liability for warranty or representation that article, other than motor vehicle, is
new, 36 A.L.R.3d 237.

Products liability: stoves, 93 A.L.R.3d 99.

Measures of damages in action for breach of warranty of title to personal property under
U.C.C. § 2-714, 94 A.L.R.3d 583.

What constitutes "affirmation of fact” giving rise to express warranty under U.C.C. § 2-
313(1)(a), 94 A.L.R.3d 729.

Products liability: flammable clothing, 1 A.L.R.4th 251.

Products liability: fertilizers, insecticides, pesticides, fungicides, weed Kkillers, and the
like, or articles used in application thereof, 12 A.L.R.4th 462.

Products liability: stud guns, staple guns, or parts thereof, 33 A.L.R.4th 1189.



Computer sales and leases: breach of warranty, misrepresentation, or failure of
consideration as defense or ground for affirmative relief, 37 A.L.R.4th 110.

Products liability: inconsistency of verdicts on separate theories of negligence, breach of
warranty, or strict liability, 41 A.L.R.4th 9.

Affirmations or representations made after the sale is closed as basis of warranty under
UCC § 2-313(1)(a), 47 A.L.R.4th 200.

Liability of successor corporation for punitive damages for injury caused by
predecessor's product, 55 A.L.R.4th 166.

Computer sales and leases: time when cause of action for failure of performance
accrues, 90 A.L.R.4th 298.

Products liability: roofs and roofing materials, 3 A.L.R.5th 851.

Validity, construction, and application of computer software licensing agreements, 38
A.L.R.5th 1.

Products liability: manufacturer's postsale obligation to modify, repair, or recall product,
47 A.L.R.5th 395.

Breach of warranty in sale, installation, repair, design, or inspection of septic or sewage
disposal systems, 50 A.L.R.5th 417.

Products liability: computer hardware and software, 59 A.L.R.5th 461.
77A C.J.S. Sales 8§ 242 et seq.
. SELLER'S OPINION.

When seller's opinion not express warranty. — When a seller asserts a fact of which
the buyer is ignorant, and the buyer relies on the assertion, the seller makes an express
warranty, but when the seller merely states his opinion or his judgment upon a matter of
which the seller has no special knowledge, or upon which the buyer may be expected to
have an opinion and exercise his judgment, then the seller's statement does not
constitute an express warranty. Lovington Cattle Feeders, Inc. v. Abbott Labs., 97 N.M.
564, 642 P.2d 167 (1982).

When opinion amounts to warranty. — Even if a representative's statement amounts
to an opinion, the opinion amounts to a warranty if the statement becomes a part of the
basis of the bargain. Lovington Cattle Feeders, Inc. v. Abbott Labs., 97 N.M. 564, 642
P.2d 167 (1982).



All circumstances considered in determining whether warranty exists. — All of the
circumstances of a sale are to be considered when determining whether there was an
express warranty or a mere expression of opinion. Lovington Cattle Feeders, Inc. v.
Abbott Labs., 97 N.M. 564, 642 P.2d 167 (1982).

Il. AFFIRMATION OF FACTS.

When affirmations of facts express warranty. — Affirmations of facts do not amount
to express warranties unless they are part of the basis of the bargain. Jones v.
Minnesota Mining & Mfg. Co., 100 N.M. 268, 669 P.2d 744 (Ct. App. 1983).

Affirmation of fact consists of all of the language in the manufacturer's
publication; the plaintiff cannot limit the express warranty issue to words taken out of
context. Perfetti v. McGhan Medical, 99 N.M. 645, 662 P.2d 646 (Ct. App. 1983).

No independent "reliance" requirement as to affirmation of fact. — If there is an
affirmation of fact which is a part of the basis of the bargain, there is no independent
"reliance" requirement as to that affirmation of fact. Perfetti v. McGhan Medical, 99 N.M.
645, 662 P.2d 646 (Ct. App. 1983).

But user must be aware of manufacturer's warning, or no express warranty. —
Where a user is not aware of a manufacturer's warning and the warning does not enter
into his decision to use the manufacturer's product, the affirmation is not part of any
bargain and there is no express warranty. Perfetti v. McGhan Medical, 99 N.M. 645, 662
P.2d 646 (Ct. App. 1983).

55-2-314. Implied warranty: merchantability; usage of trade.

(1) Unless excluded or modified (Section 2-316 [55-2-316 NMSA 1978] ), a warranty
that the goods shall be merchantable is implied in a contract for their sale if the seller is
a merchant with respect to goods of that kind. Under this section the serving for value of
food or drink to be consumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as:

€) pass without objection in the trade under the contract description; and

(b) in the case of fungible goods, are of fair average quality within the
description; and

(c) are fit for the ordinary purposes for which such goods are used; and

(d) run, within the variations permitted by the agreement, of even kind, quality
and quantity within each unit and among all units involved; and



(e) are adequately contained, packaged and labeled as the agreement may
require; and

)] conform to the promises or affirmations of fact made on the container or
label if any.

(3) Unless excluded or modified (Section 2-316 [55-2-316 NMSA 1978] ) other
implied warranties may arise from course of dealing or usage of trade.

History: 1953 Comp., 8 50A-2-314, enacted by Laws 1961, ch. 96, § 2-314.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Section 15(2), Uniform Sales Act.
Changes. Completely rewritten.

Purposes of changes. This section, drawn in view of the steadily developing case law
on the subject, is intended to make it clear that:

1. The seller's obligation applies to present sales as well as to contracts to sell subject
to the effects of any examination of specific goods. (Subsection (2) of Section 2-316).
Also, the warranty of merchantability applies to sales for use as well as to sales for
resale.

2. The question when the warranty is imposed turns basically on the meaning of the
terms of the agreement as recognized in the trade. Goods delivered under an
agreement made by a merchant in a given line of trade must be of a quality comparable
to that generally acceptable in that line of trade under the description or other
designation of the goods used in the agreement. The responsibility imposed rests on
any merchant-seller, and the absence of the words "grower or manufacturer or not"
which appeared in Section 15(2) of the Uniform Sales Act does not restrict the
applicability of this section.

3. A specific designation of goods by the buyer does not exclude the seller's obligation
that they be fit for the general purposes appropriate to such goods. A contract for the
sale of second-hand goods, however, involves only such obligation as is appropriate to
such goods for that is their contract description. A person making an isolated sale of
goods is not a "merchant” within the meaning of the full scope of this section and, thus,
no warranty of merchantability would apply. His knowledge of any defects not apparent
on inspection would, however, without need for express agreement and in keeping with
the underlying reason of the present section and the provisions on good faith, impose
an obligation that known material but hidden defects be fully disclosed.



4. Although a seller may not be a "merchant” as to the goods in question, if he states
generally that they are "guaranteed" the provisions of this section may furnish a guide to
the content of the resulting express warranty. This has particular significance in the
case of second-hand sales, and has further significance in limiting the effect of fine-print
disclaimer clauses where their effect would be inconsistent with large-print assertions of
"guarantee".

5. The second sentence of Subsection (1) covers the warranty with respect to food and
drink. Serving food or drink for value is a sale, whether to be consumed on the premises
or elsewhere. Cases to the contrary are rejected. The principal warranty is that stated in
Subsections (1) and (2) (c) of this section.

6. Subsection (2) does not purport to exhaust the meaning of "merchantable” nor to
negate any of its attributes not specifically mentioned in the text of the statute, but
arising by usage of trade or through case law. The language used is "must be at least
such as . .. ," and the intention is to leave open other possible attributes of
merchantability.

7. Paragraphs (a) and (b) of Subsection (2) are to be read together. Both refer, as
indicated above, to the standards of that line of the trade which fits the transaction and
the seller's business. "Fair average" is a term directly appropriate to agricultural bulk
products and means goods centering around the middle belt of quality, not the least or
the worst that can be understood in the particular trade by the designation, but such as
can pass "without objection.” Of course a fair percentage of the least is permissible but
the goods are not "fair average" if they are all of the least or worst quality possible under
the description. In cases of doubt as to what quality is intended, the price at which a
merchant closes a contract is an excellent index of the nature and scope of his
obligation under the present section.

8. Fitness for the ordinary purposes for which goods of the type are used is a
fundamental concept of the present section and is covered in Paragraph (c). As stated
above, merchantability is also a part of the obligation owing to the purchaser for use.
Correspondingly, protection, under this aspect of the warranty, of the person buying for
resale to the ultimate consumer is equally necessary, and merchantable goods must
therefore be "honestly" resalable in the normal course of business because they are
what they purport to be.

9. Paragraph (d) on evenness of kind, quality and quantity follows case law. But
precautionary language has been added as a reminder of the frequent usages of trade
which permit substantial variations both with and without an allowance or an obligation
to replace the varying units.

10. Paragraph (e) applies only where the nature of the goods and of the transaction
require a certain type of container, package or label. Paragraph (f) applies, on the other
hand, wherever there is a label or container on which representations are made, even
though the original contract, either by express terms or usage of trade, may not have



required either the labelling or the representation. This follows from the general
obligation of good faith which requires that a buyer should not be placed in the position
of reselling or using goods delivered under false representations appearing on the
package or container. No problem of extra consideration arises in this connection since,
under this article, an obligation is imposed by the original contract not to deliver
mislabeled articles, and the obligation is imposed where mercantile good faith so
requires and without reference to the doctrine of consideration.

11. Exclusion or modification of the warranty of merchantability, or of any part of it, is
dealt with in the section to which the text of the present section makes explicit
precautionary references. That section must be read with particular reference to its
Subsection (4) on limitation of remedies. The warranty of merchantability, wherever it is
normal, is so commonly taken for granted that its exclusion from the contract is a matter
threatening surprise and therefore requiring special precaution.

12. Subsection (3) is to make explicit that usage of trade and course of dealing can
create warranties and that they are implied rather than express warranties and thus
subject to exclusion or modification under Section 2-316. A typical instance would be
the obligation to provide pedigree papers to evidence conformity of the animal to the
contract in the case of a pedigreed dog or blooded bull.

13. In an action based on breach of warranty, it is of course necessary to show not only
the existence of the warranty but the fact that the warranty was broken and that the
breach of the warranty was the proximate cause of the loss sustained. In such an action
an affirmative showing by the seller that the loss resulted from some action or event
following his own delivery of the goods can operate as a defense. Equally, evidence
indicating that the seller exercised care in the manufacture, processing or selection of
the goods is relevant to the issue of whether the warranty was in fact broken. Action by
the buyer following an examination of the goods which ought to have indicated the
defect complained of can be shown as matter bearing on whether the breach itself was
the cause of the injury.

Cross references. — Point 1: Section 2-316.

Point 3: Sections 1-203 and 2-104.

Point 5: Section 2-315.

Point 11: Section 2-316.

Point 12: Sections 1-201, 1-205 and 2-316.

Definitional cross references. — "Agreement". Section 1-201.

"Contract". Section 1-201.



"Contract for sale". Section 2-106.
"Goods". Section 2-105.
"Merchant". Section 2-104.
"Seller". Section 2-103.

Sale of goods required. — There must be a sale of goods to bring the warranty
provisions of this section into operation. Where a gas company did not sell the faulty
furnace, there is no basis under this section for a cause of action against the gas
company in an action to recover for carbon monoxide poisoning sustained as a result of
the faulty furnace. Ortiz v. Gas Co., 97 N.M. 81, 636 P.2d 900 (Ct. App. 1981).

Refusal to provide warranted service is breach of contract. — A seller's refusal to
provide warranted service perfects a cause of action for breach of contract, subject to
the statutory time limit for filing an action. Lieb v. Milne, 95 N.M. 716, 625 P.2d 1233 (Ct.
App. 1980).

Product liability claim and implied warranty claim may be identical. — In a
personal injury case, a products liability claim and a claim concerning an implied
warranty of merchantability may be identical. Both claims require a defect. Where the
identical defect is relied on to support both theories of liability, both theories may be
submitted to the jury. Perfetti v. McGhan Medical, 99 N.M. 645, 662 P.2d 646 (Ct. App.
1983).

Privity of contract not required. — A defendant may be held liable for breach of
implied warranty of merchantability under the UCC without regard to privity of contract.
Perfetti v. McGhan Medical, 99 N.M. 645, 662 P.2d 646 (Ct. App. 1983).

Expiration of warranty period not bar to action. — The expiration of the term of a
written warranty period is not a jurisdictional bar to an action for breach of implied
warranties. Lieb v. Milne, 95 N.M. 716, 625 P.2d 1233 (Ct. App. 1980).

Sale of beverages for on-premises consumption. — Since the warranty of
merchantable goods provisions in this section specifically apply to the sale of beverages
to be consumed on the premises, 55-2-725 NMSA 1978 governs claims arising from
such sales; the limitation period for on-premises beverage sales is four years.
Fernandez v. Char-Li-Jon, Inc., 119 N.M. 25, 888 P.2d 471 (Ct. App. 1994).

Passing without objection in the trade. — Summary judgment on claims of breach of
implied warranty of merchantability was precluded since there were issues of fact as to
whether the steel manufactured for a tube used in a light-gas gun, and the boring and
finishing of the tube, would have passed "without objection in the trade under the
contract description.” Spectron Dev. Lab. v. American Hollow Boring Co., 1997-NMCA-
025, 123 N.M. 170, 936 P.2d 852.



Law reviews. — For article, "Buyers and Sellers of Goods in Bankruptcy," see 1 N.M.
L. Rev. 435 (1971).

For note, "Self-Help Repossession Under the Uniform Commercial Code: The
Constitutionality of Article 9, Section 503," see 4 N.M. L. Rev. 75 (1973).

For article, "New Mexico's 'Lemon Law': Consumer Protection or Consumer
Frustration?", see 16 N.M.L. Rev. 251 (1986).

For annual survey of commercial law in New Mexico, see 18 N.M.L. Rev. 313 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code §
13; 38 Am. Jur. 2d Guaranty 8§ 13; 63 Am. Jur. 2d Products Liability 88 470 to 472.

Chain, cable, or wire, implied warranty of strength or fitness, 59 A.L.R. 1235.

Construction and effect of express or implied warranty on sale of an article intended for
use as explosive, 62 A.L.R. 1510.

Liability of seller of article not inherently dangerous for personal injuries due to the
defective or dangerous condition of the article, 74 A.L.R. 343, 168 A.L.R. 1054.

Implied warranty by other than packer of fitness of food sold in sealed cans, 90 A.L.R.
1269, 142 A.L.R. 1434,

Implied warranty of quality, condition or fitness on sale of "job lot," "leftovers" and the
like, 103 A.L.R. 1347.

Liability of manufacturer or packer of defective article for injury to person or property of
ultimate consumer who purchased from middleman, 111 A.L.R. 1239, 140 A.L.R. 191,
142 A.L.R. 1490.

Cosmetics, implied warranty by retailer, 131 A.L.R. 123.

Construction and application of provision in conditional sale contract regarding implied
warranties, 139 A.L.R. 1276.

Implied warranty of reasonable fitness of food for human consumption, as breached by
substance natural to the original product and not removed in processing, 143 A.L.R.
1421.

Implied warranty of quality, condition or fitness on sale of secondhand article, 151
A.L.R. 446.

Express warranty as excluding implied warranty of fitness, 164 A.L.R. 1321.



Implied warranty of fithess by one serving food, 7 A.L.R.2d 1027.

Seller's or manufacturer's liability for injuries as affected by buyer's or user's allergy or
unusual susceptibility to injury from the article, 26 A.L.R.2d 963.

Implied warranty of fithess on sale of article by trade name, trademark or other
particular description, 49 A.L.R.2d 852.

Time to inspect or test for compliance with warranty of fithess or merchantability, 52
A.L.R.2d 900.

Existence and scope of implied warranty of fithess on sale of livestock, 53 A.L.R.2d 892.

Implied warranty of fithess by manufacturer or seller of medical or health supplies,
appliances or equipment, 79 A.L.R.2d 401.

Construction and effect of affirmative provision in contract of sale by which purchaser
agrees to take article in the condition in which it is, 24 A.L.R.3d 465.

Liability for representations and express warranties in connection with sale of used
motor vehicle, 36 A.L.R.3d 125.

Sales: Liability for warranty or representation that article, other than motor vehicle, is
new, 36 A.L.R.3d 237.

Elements and measure of damages for breach of warranty in sale of horse, 91 A.L.R.3d
419.

Who is "merchant” under U.C.C. § 2-314(1) dealing with implied warranties of
merchantability, 91 A.L.R.3d 876.

Products liability: stoves, 93 A.L.R.3d 99.

Modern cases determining whether product is defectively designed, 96 A.L.R.3d 22.
Defective vehicular gasoline tanks, 96 A.L.R.3d 265.

Liability of packer, food store, or restaurant for causing trichinosis, 96 A.L.R.3d 451.

Architect's liability for personal injury or death allegedly caused by improper or defective
plans or design, 97 A.L.R.3d 455.

Personal injury or death allegedly caused by defect in aircraft or its parts, supplies, or
equipment, 97 A.L.R.3d 627.



Personal injury or death allegedly caused by defect in motorcycle or its parts, supplies,
or equipment, 98 A.L.R.3d 317.

Personal injury or death allegedly caused by defect in braking system in motor vehicle,
99 A.L.R.3d 179.

When is person "engaged in the business"” for purposes of doctrine of strict tort liability,
99 A.L.R.3d 671.

Manufacturer's or seller's obligation to supply or recommend available safety
accessories in connection with industrial machinery or equipment, 99 A.L.R.3d 693.

Personal injury or death allegedly caused by defect in steering system in motor vehicle,
100 A.L.R.3d 158.

Personal injury or death allegedly caused by defect in drive train system in motor
vehicle, 100 A.L.R.3d 471.

Personal injury or death allegedly caused by defect in suspension system in motor
vehicle, 100 A.L.R.3d 912.

Application of rule of strict liability in tort to person or entity rendering medical services,
100 A.L.R.3d 1205.

Liability for injury on, or in connection with, escalator, 1 A.L.R.4th 144,
Products liability: flammable clothing, 1 A.L.R.4th 251.

Liability of manufacturer or seller for injury or death caused by defect in boat or its parts,
supplies, or equipment, 1 A.L.R.4th 411.

Products liability: defective heating equipment, 1 A.L.R.4th 748.

Products liability in connection with prosthesis or other product designed to be surgically
implanted in patient's body, 1 A.L.R.4th 921.

Products liability: fertilizers, insecticides, pesticides, fungicides, weed killers, and the
like, or articles used in application thereof, 12 A.L.R.4th 462.

Allowance of punitive damages in products liability case, 13 A.L.R.4th 52.
Products liability: Cranes and other lifting apparatuses, 13 A.L.R.4th 476.
Pre-emption of strict liability in tort by provisions of UCC Article 2, 15 A.L.R.4th 791.

Products liability: firearms, ammunition, and chemical weapons, 15 A.L.R.4th 909.



Products liability: cement and concrete, 15 A.L.R.4th 1186.
Products liability: tire rims and wheels, 16 A.L.R.4th 137.

Liability of builder or real estate developer who sells new dwelling for failure to provide
potable water, 16 A.L.R.4th 1246.

Products liability: blasting materials and supplies, 18 A.L.R.4th 206.

Products liability: firefighting equipment, 19 A.L.R.4th 326.

What statute of limitations applies to actions for personal injuries based on breach of
implied warranty under UCC provisions governing sales (UCC § 2-725(1)), 20 A.L.R.4th
915.

Liability of blood supplier or donor for injury or death resulting from blood transfusion, 24
A.L.R.4th 508.

Recovery, under strict liability in tort, for injury or damage caused by defects in building
or land, 25 A.L.R.4th 351.

Strict products liability: liability for failure to warn as dependent on defendant's
knowledge of danger, 33 A.L.R.4th 368.

Products liability: stud guns, staple guns, or parts thereof, 33 A.L.R.4th 1189.

Computer sales and leases: breach of warranty, misrepresentation, or failure of
consideration as defense or ground for affirmative relief, 37 A.L.R.4th 110.

Products liability: inconsistency of verdicts on separate theories of negligence, breach of
warranty, or strict liability, 41 A.L.R.4th 9.

Liability of successor corporation for punitive damages for injury caused by
predecessor's product, 55 A.L.R.4th 166.

Products liability: electricity, 60 A.L.R.4th 732.
Liability for injury incurred in operation of power golf cart, 66 A.L.R.4th 622.
Products liability: general recreational equipment, 77 A.L.R.4th 1121.

Burden of proving feasibility of alternative safe design in products liability action based
on defective design, 78 A.L.R.4th 154.

Consequential loss of profits from injury to property as element of damages in products
liability, 89 A.L.R.4th 11.



Liability for injury or death allegedly caused by foreign substance in beverage, 90
A.L.R.4th 12.

Products liability: roofs and roofing materials, 3 A.L.R.5th 851.
Products liability: prefabricated buildings, 4 A.L.R.5th 667.

Validity, construction, and application of computer software licensing agreements, 38
A.L.R.5th 1.

Presumption or inference, in products liability action based on failure to warn, that user
of product would have heeded an adequate warning had one been given, 38 A.L.R.5th
683.

Products liability: theatrical equipment and props, 42 A.L.R.5th 699.

Liability on implied warranties in sale of used motor vehicle, 47 A.L.R.5th 677.

Causes of action governed by limitations period in UCC § 2-725, 49 A.L.R.5th 1.
Products liability: computer hardware and software, 59 A.L.R.5th 461.

Products liability: cement and concrete, 60 A.L.R.5th 413.

Products liability: liability for injury or death allegedly caused by defect in mobile home
or trailer, 61 A.L.R.5th 473.

"Concert of activity," "alternate liability," "enterprise liability," or similar theory as basis
for imposing liability upon one or more manufacturers of defective uniform product, in
absence of identification of manufacturer or precise unit or batch causing injury, 63
A.L.R.5th 195.

Products liability: swimming pools and accessories, 65 A.L.R.5th 105.

Products liability: paints, stains, and similar products, 69 A.L.R.5th 137.

Products liability: helicopters, 72 A.L.R.5th 299.

Products liability: consumer expectations test, 73 A.L.R.5th 75.

Consumer product warranty suits in federal court under Magnuson-Moss Warranty -
Federal Trade Commission Improvement Act (15 USCS 8§ 2301 et seq.), 59 A.L.R.
Fed. 461.

77A C.J.S. Sales 8 252 et seq.



55-2-315. Implied warranty: fitness for particular purpose.

Where the seller at the time of contracting has reason to know any particular
purpose for which the goods are required and that the buyer is relying on the seller's
skill or judgment to select or furnish suitable goods, there is unless excluded or modified
under the next section [55-2-316 NMSA 1978] an implied warranty that the goods shall
be fit for such purpose.

History: 1953 Comp., 8 50A-2-315, enacted by Laws 1961, ch. 96, § 2-315.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Section 15(1), (4), (5), Uniform Sales Act.
Changes. Rewritten.

Purposes of changes. — 1. Whether or not this warranty arises in any individual case
is basically a question of fact to be determined by the circumstances of the contracting.
Under this section the buyer need not bring home to the seller actual knowledge of the
particular purpose for which the goods are intended or of his reliance on the seller's skill
and judgment, if the circumstances are such that the seller has reason to realize the
purpose intended or that the reliance exists. The buyer, of course, must actually be
relying on the seller.

2. A "particular purpose" differs from the ordinary purpose for which the goods are used
in that it envisages a specific use by the buyer which is peculiar to the nature of his
business whereas the ordinary purposes for which goods are used are those envisaged
in the concept of merchantability and go to uses which are customarily made of the
goods in question. For example, shoes are generally used for the purpose of walking
upon ordinary ground, but a seller may know that a particular pair was selected to be
used for climbing mountains.

A contract may of course include both a warranty of merchantability and one of fitness
for a particular purpose.

The provisions of this article on the cumulation and conflict of express and implied
warranties must be considered on the question of inconsistency between or among
warranties. In such a case any question of fact as to which warranty was intended by
the parties to apply must be resolved in favor of the warranty of fitness for particular
purpose as against all other warranties except where the buyer has taken upon himself
the responsibility of furnishing the technical specifications.

3. In connection with the warranty of fitness for a particular purpose the provisions of
this article on the allocation or division of risks are particularly applicable in any



transaction in which the purpose for which the goods are to be used combines
requirements both as to the quality of the goods themselves and compliance with
certain laws or regulations. How the risks are divided is a question of fact to be
determined, where not expressly contained in the agreement, from the circumstances of
contracting, usage of trade, course of performance and the like, matters which may
constitute the "otherwise agreement” of the parties by which they may divide the risk or
burden.

4. The absence from this section of the language used in the Uniform Sales Act in
referring to the seller, "whether he be the grower or manufacturer or not," is not
intended to impose any requirement that the seller be a grower or manufacturer.
Although normally the warranty will arise only where the seller is a merchant with the
appropriate "skill or judgment,” it can arise as to nonmerchants where this is justified by
the particular circumstances.

5. The elimination of the "patent or other trade name" exception constitutes the major
extension of the warranty of fithess which has been made by the cases and continued in
this article. Under the present section the existence of a patent or other trade name and
the designation of the article by that name, or indeed in any other definite manner, is
only one of the facts to be considered on the question of whether the buyer actually
relied on the seller, but it is not of itself decisive of the issue. If the buyer himself is
insisting on a particular brand he is not relying on the seller's skill and judgment and so
no warranty results. But the mere fact that the article purchased has a particular patent
or trade name is not sufficient to indicate nonreliance if the article has been
recommended by the seller as adequate for the buyer's purposes.

6. The specific reference forward in the present section to the following section on
exclusion or modification of warranties is to call attention to the possibility of eliminating
the warranty in any given case. However, it must be noted that under the following
section the warranty of fitness for a particular purpose must be excluded or modified by
a conspicuous writing.

Cross references. — Point 2: Sections 2-314 and 2-317.

Point 3: Section 2-303.

Point 6: Section 2-316.

Definitional cross references. — "Buyer". Section 2-103.

"Goods". Section 2-105.

"Seller". Section 2-103.

Cross references. — As to warranty against serum hepatitis not implied in blood
transfusions, see 24-10-5 NMSA 1978.



When no warranty generally. — There is no implied warranty where rancher at all
times exercised his own skill and judgment in the selection of the cattle he wanted from
the herd and he did not rely on other ranchers. Fear Ranches, Inc. v. Berry, 470 F.2d
905 (10th Cir. 1972).

Where no express representations are made, and buyer does not tell seller what his
plans are for the cattle he purchases and there is no discussion of the kind of ranching
activity involved, an implied warranty of fithess for a particular purpose does not exist.
Fear Ranches, Inc. v. Berry, 470 F.2d 905 (10th Cir. 1972).

No defect required. — Products liability requires a defect; the implied warranty of
fitness for a particular purpose does not require a defect. Perfetti v. McGhan Medical,
99 N.M. 645, 662 P.2d 646 (Ct. App. 1983).

Hospital's reliance on purchased prosthesis extends to surgeon. — Where a
hospital purchases a prosthesis from a manufacturer and supplies that prosthesis to a
surgeon for use, the warranty of fithess for a particular purpose does not require that the
manufacturer have actual knowledge that the prosthesis would be implanted in a
particular patient nor that the surgeon rely on the manufacturer's skill or judgment.
Evidence that the hospital purchased the prosthesis from the manufacturer for use as
an implant is evidence of the hospital's reliance; the hospital's reliance extends to the
surgeon, who is in the distributive chain. Perfetti v. McGhan Medical, 99 N.M. 645, 662
P.2d 646 (Ct. App. 1983).

Knowledge of end use of steel. — The manufacturer of steel for a tube used in a light-
gas gun could not be held liable for breach of implied warranty because there was no
evidence that the manufacturer knew the purpose for which the steel was to be used.
Spectron Dev. Lab. v. American Hollow Boring Co., 1997-NMCA-025, 123 N.M. 170,
936 P.2d 852.

No reliance on manufacturer's expertise. — The manufacturer that bored and
finished a tube used in a light-gas gun could not be held liable for breach of implied
warranty because the owner of the gun, the expert in the country regarding production
of such guns, did not rely on the manufacturer's expertise in selecting the specifications
for the tube. Spectron Dev. Lab. v. American Hollow Boring Co., 1997-NMCA-025, 123
N.M. 170, 936 P.2d 852.

Refusal to provide warranted service. — A seller's refusal to provide warranted
service perfects a cause of action for breach of contract, subject to the statutory time
limit for filing an action. Lieb v. Milne, 95 N.M. 716, 625 P.2d 1233 (Ct. App. 1980).

Expiration of warranty period not bar to action. — The expiration of the term of a
written warranty period is not a jurisdictional bar to an action for breach of implied
warranties. Lieb v. Milne, 95 N.M. 716, 625 P.2d 1233 (Ct. App. 1980).



Law reviews. — For comment, "The Miller Act in New Mexico - Materialman's Right to
Recover on Prime's Surety Bond in Public Works Contracts - Notice as Condition
Precedent to Action," see 9 Nat. Resources J. 295 (1969).

For article, "New Mexico's 'Lemon Law': Consumer Protection or Consumer
Frustration?", see 16 N.M.L. Rev. 251 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. Jur. 2d Guaranty 8§ 13; 63 Am.
Jur. 2d Products Liability 88 470 to 508.

Implied warranty by other than packer of fitness of food sold in sealed cans, 9 A.L.R.
1269, 90 A.L.R. 1269, 142 A.L.R. 1434.

Chain, cable or wire, implied warranty of strength or fitness, 59 A.L.R. 1235.

Construction and effect of express or implied warranty on sale of an article intended for
use as explosive, 62 A.L.R. 1510.

Implied warranty of quality, condition or fitness on sale of "job lot," "leftovers," and the
like, 103 A.L.R. 1347.

Cosmetics, implied warranty by retailer, 131 A.L.R. 123.
Implied warranty of reasonable fitness of food for human consumption as breached by
substance natural to the original product and not removed in processing, 143 A.L.R.

1421.

Secondhand article, sale of, implied warranty of quality, condition or fitness, 151 A.L.R.
446.

Express warranty as excluding implied warranty of fitness, 164 A.L.R. 1321.
What amounts to "sale by sample” as regards implied warranties, 12 A.L.R.2d 524.

Seller's or manufacturer's liability for injuries as affected by buyer's or user's allergy or
unusual susceptibility to injury from the article, 26 A.L.R.2d 963.

Existence and scope of implied warranty of fithess on sale of livestock, 53 A.L.R.2d 892.

Implied warranty of fitness by manufacturer or seller of medical or health supplies,
appliances or equipment, 79 A.L.R.2d 401.

Liability for representations and express warranties in connection with sale of used
motor vehicle, 36 A.L.R.3d 125.



Sales: Liability for warranty or representation that article, other than motor vehicle, is
new, 36 A.L.R.3d 237.

Elements and measure of damages for breach of warranty in sale of horse, 91 A.L.R.3d
4109.

Products liability: stoves, 93 A.L.R.3d 99.
Products liability: flammable clothing, 1 A.L.R.4th 251.

Products liability: fertilizers, insecticides, pesticides, fungicides, weed killers, and the
like, or articles used in application thereof, 12 A.L.R.4th 462.

Liability of blood supplier or donor for injury or death resulting from blood transfusion, 24
A.L.R.4th 508.

Recovery, under strict liability in tort, for injury or damage caused by defects in building
or land, 25 A.L.R.4th 351.

Products liability: stud guns, staple guns, or parts thereof, 33 A.L.R.4th 1189.

Computer sales and leases: breach of warranty, misrepresentation, or failure of
consideration as defense or ground for affirmative relief, 37 A.L.R.4th 110.

Products liability: inconsistency of verdicts on separate theories of negligence, breach of
warranty, or strict liability, 41 A.L.R.4th 9.

Applicability of warranty of fithess under UCC § 2-315 to supplies or equipment used in
performance of a service contract, 47 A.L.R.4th 238.

Liability of successor corporation for punitive damages for injury caused by
predecessor's product, 55 A.L.R.4th 166.

Liability for injury incurred in operation of power golf cart, 66 A.L.R.4th 622.

Validity, construction, and application of computer software licensing agreements, 38
A.L.R.5th 1.

Products liability: theatrical equipment and props, 42 A.L.R.5th 699.
Liability on implied warranties in sale of used motor vehicle, 47 A.L.R.5th 677.
Products liability: computer hardware and software, 59 A.L.R.5th 461.

Products liability: liability for injury or death allegedly caused by defect in mobile home
or trailer, 61 A.L.R.5th 473.



Products liability: paints, stains, and similar products, 69 A.L.R.5th 137.
Products liability: helicopters, 72 A.L.R.5th 299.

Products liability: consumer expectations test, 73 A.L.R.5th 75.
Products liability: ladders, 81 A.L.R.5th 245.

77A C.J.S. Sales § 258 et seq.
55-2-316. Exclusion or modification of warranties.

(1) Words or conduct relevant to the creation of an express warranty and words or
conduct tending to negate or limit warranty shall be construed wherever reasonable as
consistent with each other; but subject to the provisions of this article on parol or
extrinsic evidence (Section 2-202 [55-2-202 NMSA 1978] ) negation or limitation is
inoperative to the extent that such construction is unreasonable.

(2) Subject to Subsection (3), to exclude or modify the implied warranty of
merchantability or any part of it the language must mention merchantability and in case
of a writing must be conspicuous, and to exclude or modify any implied warranty of
fithess the exclusion must be by a writing and conspicuous. Language to exclude all
implied warranties of fitness is sufficient if it states, for example, that "There are no
warranties which extend beyond the description on the face hereof."

(3) Notwithstanding Subsection (2):

@ unless the circumstances indicate otherwise, all implied warranties are
excluded by expressions like "as is," "with all faults" or other language which in common
understanding calls the buyer's attention to the exclusion of warranties and makes plain
that there is no implied warranty; and

(b)  when the buyer before entering into the contract has examined the goods
or the sample or model as fully as he desired or has refused to examine the goods there
is no implied warranty with regard to defects which an examination ought in the
circumstances to have revealed to him; and

(©) an implied warranty can also be excluded or modified by course of dealing
or course of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions
of this article on liquidation or limitation of damages and on contractual modification of
remedy (Sections 2-718 [55-2-718 NMSA 1978] and 2-719 [55-2-719 NMSA 1978] ).

History: 1953 Comp., 8 50A-2-316, enacted by Laws 1961, ch. 96, § 2-316.



ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None. See Sections 15 and 71, Uniform Sales Act.

Purposes. — 1. This section is designed principally to deal with those frequent clauses
in sales contracts which seek to exclude "all warranties, express or implied." It seeks to
protect a buyer from unexpected and unbargained language of disclaimer by denying
effect to such language when inconsistent with language of express warranty and
permitting the exclusion of implied warranties only by conspicuous language or other
circumstances which protect the buyer from surprise.

2. The seller is protected under this article against false allegations of oral warranties by
its provisions on parol and extrinsic evidence and against unauthorized representations
by the customary "lack of authority” clauses. This article treats the limitation or
avoidance of consequential damages as a matter of limiting remedies for breach,
separate from the matter of creation of liability under a warranty. If no warranty exists,
there is of course no problem of limiting remedies for breach of warranty. Under
Subsection (4) the question of limitation of remedy is governed by the sections referred
to rather than by this section.

3. Disclaimer of the implied warranty of merchantability is permitted under Subsection
(2), but with the safeguard that such disclaimers must mention merchantability and in
case of a writing must be conspicuous.

4. Unlike the implied warranty of merchantability, implied warranties of fitness for a
particular purpose may be excluded by general language, but only if it is in writing and
conspicuous.

5. Subsection (2) presupposes that the implied warranty in question exists unless
excluded or modified. Whether or not language of disclaimer satisfies the requirements
of this section, such language may be relevant under other sections to the question
whether the warranty was ever in fact created. Thus, unless the provisions of this article
on parol and extrinsic evidence prevent, oral language of disclaimer may raise issues of
fact as to whether reliance by the buyer occurred and whether the seller had "reason to
know" under the section on implied warranty of fitness for a particular purpose.

6. The exceptions to the general rule set forth in Paragraphs (a), (b) and (c) of
Subsection (3) are common factual situations in which the circumstances surrounding
the transaction are in themselves sufficient to call the buyer's attention to the fact that
no implied warranties are made or that a certain implied warrant is being excluded.

7. Paragraph (a) of Subsection (3) deals with general terms such as "as is," "as they
stand,” "with all faults,"” and the like. Such terms in ordinary commercial usage are
understood to mean that the buyer takes the entire risk as to the quality of the goods



involved. The terms covered by Paragraph (a) are in fact merely a particularization of
Paragraph (c) which provides for exclusion or modification of implied warranties by
usage of trade.

8. Under Paragraph (b) of Subsection (3) warranties may be excluded or modified by
the circumstances where the buyer examines the goods or a sample or model of them
before entering into the contract. "Examination" as used in this paragraph is not
synonymous with inspection before acceptance or at any other time after the contract
has been made. It goes rather to the nature of the responsibility assumed by the seller
at the time of the making of the contract. Of course if the buyer discovers the defect and
uses the goods anyway, or if he unreasonably fails to examine the goods before he
uses them, resulting injuries may be found to result from his own action rather than
proximately from a breach of warranty. See Sections 2-314 and 2-715 and comments
thereto.

In order to bring the transaction within the scope of "refused to examine" in Paragraph
(b), it is not sufficient that the goods are available for inspection. There must in addition
be a demand by the seller that the buyer examine the goods fully. The seller by the
demand puts the buyer on notice that he is assuming the risk of defects which the
examination ought to reveal. The language "refused to examine" in this paragraph is
intended to make clear the necessity for such demand.

Application of the doctrine of "caveat emptor" in all cases where the buyer examines the
goods regardless of statements made by the seller is, however, rejected by this article.
Thus, if the offer of examination is accompanied by words as to their merchantability or
specific attributes and the buyer indicates clearly that he is relying on those words
rather than on his examination, they give rise to an "express" warranty. In such cases
the question is one of fact as to whether a warranty of merchantability has been
expressly incorporated in the agreement. Disclaimer of such an express warranty is
governed by Subsection (1) of the present section.

The particular buyer's skill and the normal method of examining goods in the
circumstances determine what defects are excluded by the examination. A failure to
notice defects which are obvious cannot excuse the buyer. However, an examination
under circumstances which do not permit chemical or other testing of the goods would
not exclude defects which could be ascertained only by such testing. Nor can latent
defects be excluded by a simple examination. A professional buyer examining a product
in his field will be held to have assumed the risk as to all defects which a professional in
the field ought to observe, while a nonprofessional buyer will be held to have assumed
the risk only for such defects as a layman might be expected to observe.

9. The situation in which the buyer gives precise and complete specifications to the
seller is not explicitly covered in this section, but this is a frequent circumstance by
which the implied warranties may be excluded. The warranty of fitness for a particular
purpose would not normally arise since in such a situation there is usually no reliance
on the seller by the buyer. The warranty of merchantability in such a transaction,



however, must be considered in connection with the next section on the cumulation and
conflict of warranties. Under Paragraph (c) of that section in case of such an
inconsistency the implied warranty of merchantability is displaced by the express
warranty that the goods will comply with the specifications. Thus, where the buyer gives
detailed specifications as to the goods, neither of the implied warranties as to quality will
normally apply to the transaction unless consistent with the specifications.

Cross references. — Point 2: Sections 2-202, 2-718 and 2-719.
Point 7: Sections 1-205 and 2-208.

Definitional cross references. — "Agreement”. Section 1-201.
"Buyer". Section 2-103.

"Contract”. Section 1-201.

"Course of dealing". Section 1-205.

"Goods". Section 2-105.

"Remedy". Section 1-201.

"Seller". Section 2-103.

"Usage of trade". Section 1-205.

Failure to sign exclusion of warranties. — Where a warranty exclusion provided that
the "undersigned purchaser understands and agrees that dealer makes no warranties of
any kind, express or implied, and disclaims all warranties, including warranties of
merchantability" and directly below the exclusion were lines for date and signature, the
exclusion was ineffective where the dealer’'s customer had not signed below the
exclusion in the space provided for the customer’s signature even though the customer
signed the document to authorize repairs. Salazar v. DWBH, Inc., 2008-NMSC-054, 144
N.M. 828, 192 P.3d 1205.

Substantial evidence of breach of warranty of merchantability. — Where an
automobile dealer sold a customer a used engine that smoked and continuously lost oil
immediately after the installation of the engine, the evidence was sufficient to support
the trial court’s finding that the dealer breached the implied warranty of merchantability.
Salazar v. DWBH, Inc., 2008-NMSC-054, 144 N.M. 828, 192 P.3d 1205.

Contract provision may preclude action for pre-contract negligent
misrepresentation. — Commercial purchaser of a computer system may not maintain
an action in tort against the seller for pre-contract negligent misrepresentations
regarding the system's capacity to perform specific functions, where the subsequently



executed written sales contract contains an effective integration clause, and an effective
provision disclaiming all prior representations and all warranties, express or implied, not
contained in the contract, where there is no indication or claim that the transaction was
not undertaken at arm's length or freely entered into by two commercial entities. Rio
Grande Jewelers Supply, Inc. v. Data Gen. Corp., 101 N.M. 798, 689 P.2d 1269 (1984).

Law reviews. — For note, "Contracts - Exculpatory Provisions - A Bank's Liability for
Ordinary Negligence: Lynch v. Santa Fe National Bank," see 12 N.M.L. Rev. 821
(1982).

For annual survey of New Mexico commercial law, see 16 N.M.L. Rev. 1 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 Am. Jur. 2d Products Liability 88 509
to 520.

Validity of provision negativing implied warranties, 117 A.L.R. 1350.
Express warranty as excluding implied warranty of fitness, 164 A.L.R. 1321.

Warranty of amount by contract for sale of commodity or goods wherein quantity is
described as "about" or "more or less" than an amount specified, 58 A.L.R.2d 377.

Express warranty as affecting implied warranty by seller of injury-causing animal feed or
medicine, crop spray, fertilizer, insecticide, rodenticide or similar product, 81 A.L.R.2d
138, 12 A.L.R.4th 462, 29 A.L.R.4th 1045.

Elements and measure of damages for breach of warranty in sale of horse, 91 A.L.R.3d
4109.

77A C.J.S. Sales 8 263 et seq.

55-2-317. Cumulation and conflict of warranties express or implied.

Warranties whether express or implied shall be construed as consistent with each
other and as cumulative, but if such construction is unreasonable the intention of the
parties shall determine which warranty is dominant. In ascertaining that intention the
following rules apply:

(@) exact or technical specifications displace an inconsistent sample or model
or general language of description;

(b)  asample from an existing bulk displaces inconsistent general language of
description;

(©) express warranties displace inconsistent implied warranties other than an
implied warranty of fithess for a particular purpose.



History: 1953 Comp., 8 50A-2-317, enacted by Laws 1961, ch. 96, § 2-317.
ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. On cumulation of warranties see Sections 14, 15
and 16, Uniform Sales Act.

Changes. Completely rewritten into one section.

Purposes of changes. — 1. The present section rests on the basic policy of this article
that no warranty is created except by some conduct (either affirmative action or failure
to disclose) on the part of the seller. Therefore, all warranties are made cumulative
unless this construction of the contract is impossible or unreasonable.

This article thus follows the general policy of the Uniform Sales Act except that in case
of the sale of an article by its patent or trade name the elimination of the warranty of
fitness depends solely on whether the buyer has relied on the seller's skill and
judgment; the use of the patent or trade name is but one factor in making this
determination.

2. The rules of this section are designed to aid in determining the intention of the parties
as to which of inconsistent warranties which have arisen from the circumstances of their
transaction shall prevail. These rules of intention are to be applied only where factors
making for an equitable estoppel of the seller do not exist and where he has in perfect
good faith made warranties which later turn out to be inconsistent. To the extent that the
seller has led the buyer to believe that all of the warranties can be performed, he is
estopped from setting up any essential inconsistency as a defense.

3. The rules in Subsections (a), (b) and (c) are designed to ascertain the intention of the
parties by reference to the factor which probably claimed the attention of the parties in
the first instance. These rules are not absolute but may be changed by evidence
showing that the conditions which existed at the time of contracting make the
construction called for by the section inconsistent or unreasonable.

Cross reference. — Point 1: Section 2-315.
Definitional cross reference. — "Party". Section 1-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 Am. Jur. 2d Products Liability 8 519;
68A Am. Jur. 2d Secured Transactions § 106.

Elements and measure of damages for breach of warranty in sale of horse, 91 A.L.R.3d
4109.



Measures of damages in action for breach of warranty of title to personal property under
U.C.C. § 2-714, 94 A.L.R.3d 583.

77A C.J.S. Sales § 236 et seq.
55-2-318. Third-party beneficiaries of warranties express or implied.

A seller's warranty whether express or implied extends to any natural person who is
in the family or household of his buyer or who is a guest in his home if it is reasonable to
expect that such person may use, consume or be affected by the goods and who is
injured in person by breach of the warranty. A seller may not exclude or limit the
operation of this section.

History: 1953 Comp., 8 50A-2-318, enacted by Laws 1961, ch. 96, § 2-318.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. — 1. The last sentence of this section does not mean that a seller is
precluded from excluding or disclaiming a warranty which might otherwise arise in
connection with the sale provided such exclusion or modification is permitted by Section
2-316. Nor does that sentence preclude the seller from limiting the remedies of his own
buyer and of any beneficiaries, in any manner provided in Section 2-718 or 2-719. To
the extent that the contract of sale contains provisions under which warranties are
excluded or modified, or remedies for breach are limited, such provisions are equally
operative against beneficiaries of warranties under this section. What this last sentence
forbids is exclusion of liability by the seller to the persons to whom the warranties which
he has made to his buyer would extend under this section.

2. The purpose of this section is to give certain beneficiaries the benefit of the same
warranty which the buyer received in the contract of sale, thereby freeing any such
beneficiaries from any technical rules as to "privity." It seeks to accomplish this purpose
without any derogation of any right or remedy resting on negligence. It rests primarily
upon the merchant-seller's warranty under this article that the goods sold are
merchantable and fit for the ordinary purposes for which such goods are used rather
than the warranty of fitness for a particular purpose. Implicit in the section is that any
beneficiary of a warranty may bring a direct action for breach of warranty against the
seller whose warranty extends to him [As amended in 1966].

3. The first alternative expressly includes as beneficiaries within its provisions the
family, household and guests of the purchaser. Beyond this, the section in this form is
neutral and is not intended to enlarge or restrict the developing case law on whether the
seller's warranties, given to his buyer who resells, extend to other persons in the



distributive chain. The second alternative is designed for states where the case law has
already developed further and for those that desire to expand the class of beneficiaries.
The third alternative goes further, following the trend of modern decisions as indicated
by Restatement of Torts 2d § 402A (Tentative Draft No. 10, 1965) in extending the rule
beyond injuries to the person [As amended in 1966].

Cross references. — Point 1: Sections 2-316, 2-718 and 2-719.
Point 2: Section 2-314.

Definitional cross references. — "Buyer". Section 2-103.
"Goods". Section 2-105.

"Seller". Section 2-103.

Compiler's notes. — New Mexico adopted Alternative A of 2-318 of the 1972 Official
Text of the U.C.C.

Privity of contract not required. — A defendant may be held liable for breach of
implied warranty of merchantability under the UCC without regard to privity of contract.
Perfetti v. McGhan Medical, 99 N.M. 645, 662 P.2d 646 (Ct. App. 1983).

This section only addresses horizontal privity, leaving vertical privity to judicial
decision. Armijo v. Ed Black's Chevrolet Center, Inc., 105 N.M. 422, 733 P.2d 870 (Ct.
App. 1987).

Employees of a purchaser are excluded from the manufacturer's warranty protections
offered by provisions comparable to this section. Armijo v. Ed Black's Chevrolet Center,
Inc., 105 N.M. 422, 733 P.2d 870 (Ct. App. 1987).

Law reviews. — For article, "New Mexico's ‘Lemon Law': Consumer Protection or
Consumer Frustration?”, see 16 N.M.L. Rev. 251 (1986).

For annual survey of New Mexico law of products liability, 19 N.M.L. Rev. 743 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 Am. Jur. 2d Products Liability § 450
et seq.; 67 Am. Jur. 2d Sales 88 706 to 722.

Manufacturer's responsibility for defective component supplied by another and
incorporated in product, 3 A.L.R.3d 1016.

Privity of contract as essential in action against remote manufacturer or distributor for
defects in goods not causing injury to person or to other property, 16 A.L.R.3d 683.



In personam jurisdiction over nonresidential manufacturer or seller under "long-arm”
statutes, 19 A.L.R.3d 13.

Discovery, in products liability case, of defendant's knowledge as to injury to or
complaints by others than plaintiff, related to product, 20 A.L.R.3d 1430.

Right of manufacturer or seller to contribution or indemnity from user of product causing
injury or damage to third person, and vice versa, 28 A.L.R.3d 943.

Extension of strict liability in tort to permit recovery by a third person who was neither a
purchaser nor user of product, 33 A.L.R.3d 415.

Necessity and sufficiency of identification of defendant as manufacturer or seller of
product alleged to have caused injury, 51 A.L.R.3d 1344.

Necessity and propriety of instructing on alternative theories of negligence or breach of
warranty, where instruction on strict liability in tort is given in products liability case, 52
A.L.R.3d 101.

Application of strict liability in tort doctrine to lessor of personal property, 52 A.L.R.3d
121.

Product as unreasonably dangerous or unsafe under doctrine of strict liability in tort, 54
A.L.R.3d 352.

Elements and measure of damages for breach of warranty in sale of horse, 91 A.L.R.3d
419.

Third-party beneficiaries of warranties under UCC § 2-318, 100 A.L.R.3d 743.
Pre-emption of strict liability in tort by provisions of UCC Article 2, 15 A.L.R.4th 791.
Products liability: general recreational equipment, 77 A.L.R.4th 1121.

Third-party beneficiaries of warranties under UCC § 2-318, 50 A.L.R.5th 327.

Admiralty products liability: recovery against remote manufacturer or distributor for
economic or commercial loss caused by defect in product, 81 A.L.R. Fed. 181.

77A C.J.S. Sales 8 240 et seq.
55-2-319. F.O.B. and F.A.S. terms.
(1) Unless otherwise agreed the term F.O.B. (which means "free on board") at a

named place, even though used only in connection with the stated price, is a delivery
term under which:



(&) when the term is F.O.B. the place of shipment, the seller must at that
place ship the goods in the manner provided in this article (Section 2-504 [55-2-504
NMSA 1978]) and bear the expense and risk of putting them into the possession of the
carrier; or

(b)  when the term is F.O.B. the place of destination, the seller must at his own
expense and risk transport the goods to that place and there tender delivery of them in
the manner provided in this article (Section 2-503 [55-2-503 NMSA 1978]));

(©) when under either (a) or (b) the term is also F.O.B. vessel, car or other
vehicle, the seller must in addition at his own expense and risk load the goods on board.
If the term is F.O.B. vessel the buyer must name the vessel and in an appropriate case
the seller must comply with the provisions of this article on the form of bill of lading
(Section 2-323 [55-2-323 NMSA 1978])).

(2) Unless otherwise agreed the term F.A.S. vessel (which means "free alongside")
at a named port, even though used only in connection with the stated price, is a delivery
term under which the seller must:

(@) at his own expense and risk deliver the goods alongside the vessel in the
manner usual in that port or on a dock designated and provided by the buyer; and

(b)  obtain and tender a receipt for the goods in exchange for which the carrier
is under a duty to issue a bill of lading.

(3) Unless otherwise agreed in any case falling within Subsection (1) (a) or (c) or
Subsection (2) the buyer must seasonably give any needed instructions for making
delivery, including when the term is F.A.S. or F.O.B. the loading berth of the vessel and
in an appropriate case its name and sailing date. The seller may treat the failure of
needed instructions as a failure of cooperation under this article (Section 2-311 [55-2-
311 NMSA 1978]). He may also at his option move the goods in any reasonable manner
preparatory to delivery or shipment.

(4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed the buyer must
make payment against tender of the required documents and the seller may not tender
nor the buyer demand delivery of the goods in substitution for the documents.

History: 1953 Comp., 8 50A-2-319, enacted by Laws 1961, ch. 96, § 2-319.
ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. None.



Purposes. — 1. This section is intended to negate the uncommercial line of decision
which treats an "F.O.B." term as "merely a price term."” The distinctions taken in
Subsection (1) handle most of the issues which have on occasion led to the unfortunate
judicial language just referred to. Other matters which had led to sound results being
based on unhappy language in regard to F.O.B. clauses are dealt with in this act by
Section 2-311(2) (seller's option re-arrangements relating to shipment) and Sections 2-
614 and 615 (substituted performance and seller's excuse).

2. Subsection (1) (c) not only specifies the duties of a seller who engages to deliver
"F.O.B. vessel," or the like, but ought to make clear that no agreement is soundly drawn
when it looks to reshipment from San Francisco or New York, but speaks merely of
"F.O.B." the place.

3. The buyer's obligations stated in Subsection (1) (c) and Subsection (3) are, as shown
in the text, obligations of cooperation. The last sentence of Subsection (3) expressly,
though perhaps unnecessarily, authorizes the seller, pending instructions, to go ahead
with such preparatory moves as shipment from the interior to the named point of
delivery. The sentence presupposes the usual case in which instructions "fail"; a prior
repudiation by the buyer, giving notice that breach was intended, would remove the
reason for the sentence, and would normally bring into play, instead, the second
sentence of Section 2-704, which duly calls for lessening damages.

4. The treatment of "F.O.B. vessel" in conjunction with F.A.S. fits, in regard to the need
for payment against documents, with standard practice and case-law; but "F.O.B.
vessel" is a term which by its very language makes express the need for an "on board"
document. In this respect, that term is stricter than the ordinary overseas "shipment"
contract (C.I.F., etc., Section 2-320).

Cross references. — Sections 2-311(3), 2-323, 2-503 and 2-504.

Definitional cross references. — "Agreed". Section 1-201.

"Bill of lading". Section 1-201.

"Buyer". Section 2-103.

"Goods". Section 2-105.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

"Term". Section 1-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — F.O.B. provision in sale contract as
affecting time or place of passing title, 101 A.L.R. 292.



77A C.J.S. Sales 88 94 et seq., 168 et seq.

55-2-320. C.I.F. and C.&F. terms.

(1) The term C.I.F. means that the price includes in a lump sum the cost of the
goods and the insurance and freight to the named destination. The term C.&F. or C.F.
means that the price so includes cost and freight to the named destination.

(2) Unless otherwise agreed and even though used only in connection with the
stated price and destination, the term C.I.F. destination or its equivalent requires the
seller at his own expense and risk to:

@) put the goods into the possession of a carrier at the port for shipment and
obtain a negotiable bill or bills of lading covering the entire transportation to the named
destination; and

(b) load the goods and obtain a receipt from the carrier (which may be
contained in the bill of lading) showing that the freight has been paid or provided for;
and

(c) obtain a policy or certificate of insurance, including any war risk insurance,
of a kind and on terms then current at the port of shipment in the usual amount, in the
currency of the contract, shown to cover the same goods covered by the bill of lading
and providing for payment of loss to the order of the buyer or for the account of whom it
may concern; but the seller may add to the price the amount of the premium for any
such war risk insurance; and

(d) prepare an invoice of the goods and procure any other documents
required to effect shipment or to comply with the contract; and

(e) forward and tender with commercial promptness all the documents in due
form and with any indorsement necessary to perfect the buyer's rights.

(3) Unless otherwise agreed the term C.&F. or its equivalent has the same effect
and imposes upon the seller the same obligations and risks as a C.I.F. term except the
obligation as to insurance.

(4) Under the term C.1.F. or C.&F. unless otherwise agreed the buyer must make
payment against tender of the required documents and the seller may not tender nor the
buyer demand delivery of the goods in substitution for the documents.

History: 1953 Comp., 8 50A-2-320, enacted by Laws 1961, ch. 96, § 2-320.
ANNOTATIONS

OFFICIAL COMMENT



Prior uniform statutory provision. None.
Purposes. To make it clear that:

1. The C.I.F. contract is not a destination but a shipment contract with risk of
subsequent loss or damage to the goods passing to the buyer upon shipment if the
seller has properly performed all his obligations with respect to the goods. Delivery to
the carrier is delivery to the buyer for purposes of risk and "title". Delivery of possession
of the goods is accomplished by delivery of the bill of lading, and upon tender of the
required documents the buyer must pay the agreed price without awaiting the arrival of
the goods and if they have been lost or damaged after proper shipment he must seek
his remedy against the carrier or insurer. The buyer has no right of inspection prior to
payment or acceptance of the documents.

2. The seller's obligations remain the same even though the C.1.F. term is "used only in
connection with the stated price and destination”.

3. The insurance stipulated by the C.I.F. term is for the buyer's benefit, to protect him
against the risk of loss or damage to the goods in transit. A clause in a C.I.F. contract
"Insurance - for the account of sellers" should be viewed in its ordinary mercantile
meaning that the sellers must pay for the insurance and not that it is intended to run to
the seller's benefit.

4. A bill of lading covering the entire transportation from the port of shipment is explicitly
required but the provision on this point must be read in the light of its reason to assure
the buyer of as full protection as the conditions of shipment reasonably permit,
remembering always that this type of contract is designed to move the goods in the
channels commercially available. To enable the buyer to deal with the goods while they
are afloat the bill of lading must be one that covers only the quantity of goods called for
by the contract. The buyer is not required to accept his part of the goods without a bill of
lading because the latter covers a larger quantity, nor is he required to accept a bill of
lading for the whole quantity under a stipulation to hold the excess for the owner.
Although the buyer is not compelled to accept either goods or documents under such
circumstances he may of course claim his rights in any goods which have been
identified to his contract.

5. The seller is given the option of paying or providing for the payment of freight. He has
no option to ship "freight collect” unless the agreement so provides. The rule of the
common law that the buyer need not pay the freight if the goods do not arrive is
preserved.

Unless the shipment has been sent "freight collect” the buyer is entitled to receive
documentary evidence that he is not obligated to pay the freight; the seller is therefore
required to obtain a receipt "showing that the freight has been paid or provided for." The
usual notation in the appropriate space on the bill of lading that the freight has been
prepaid is a sufficient receipt, as at common law. The phrase "provided for" is intended



to cover the frequent situation in which the carrier extends credit to a shipper for the
freight on successive shipments and receives periodical payments of the accrued freight
charges from him.

6. The requirement that unless otherwise agreed the seller must procure insurance "of a
kind and on terms then current at the port for shipment in the usual amount, in the
currency of the contract, sufficiently shown to cover the same goods covered by the bill
of lading", applies to both marine and war risk insurance. As applied to marine
insurance, it means such insurance as is usual or customary at the port for shipment
with reference to the particular kind of goods involved, the character and equipment of
the vessel, the route of the voyage, the port of destination and any other considerations
that affect the risk. It is the substantial equivalent of the ordinary insurance in the
particular trade and on the particular voyage and is subject to agreed specifications of
type or extent of coverage. The language does not mean that the insurance must be
adequate to cover all risks to which the goods may be subject in transit. There are some
types of loss or damage that are not covered by the usual marine insurance and are
excepted in bills of lading or in applicable statutes from the causes of loss or damage
for which the carrier or the vessel is liable. Such risks must be borne by the buyer under
this article.

Insurance secured in compliance with a C.I.F. term must cover the entire transportation
of the goods to the named destination.

7. An additional obligation is imposed upon the seller in requiring him to procure
customary war risk insurance at the buyer's expense. This changes the common law on
the point. The seller is not required to assume the risk of including in the C.1.F. price the
cost of such insurance, since it often fluctuates rapidly, but is required to treat it simply
as a necessary for the buyer's account. What war risk insurance is "current” or usual
turns on the standard forms of policy or rider in common use.

8. The C.I.F. contract calls for insurance covering the value of the goods at the time and
place of shipment and does not include any increase in market value during transit or
any anticipated profit to the buyer on a sale by him.

The contract contemplates that before the goods arrive at their destination they may be
sold again and again on C.I.F. terms and that the original policy of insurance and bill of
lading will run with the interest in the goods by being transferred to each successive
buyer. A buyer who becomes the seller in such an intermediate contract for sale does
not thereby, if his sub-buyer knows the circumstances, undertake to insure the goods
again at an increased price fixed in the new contract or to cover the increase in price by
additional insurance, and his buyer may not reject the documents on the ground that the
original policy does not cover such higher price. If such a sub-buyer desires additional
insurance he must procure it for himself.

Where the seller exercises an option to ship "freight collect” and to credit the buyer with
the freight against the C.I.F. price, the insurance need not cover the freight since the



freight is not at the buyer's risk. On the other hand, where the seller prepays the freight
upon shipping under a bill of lading requiring prepayment and providing that the freight
shall be deemed earned and shall be retained by the carrier "ship and/or cargo lost or
not lost,” or using words of similar import, he must procure insurance that will cover the
freight, because notwithstanding that the goods are lost in transit the buyer is bound to
pay the freight as part of the C.I.F. price and will be unable to recover it back from the
carrier.

9. Insurance "for the account of whom it may concern” is usual and sufficient. However,
for a valid tender the policy of insurance must be one which can be disposed of together
with the bill of lading and so must be "sufficiently shown to cover the same goods
covered by the bill of lading". It must cover separately the quantity of goods called for by
the buyer's contract and not merely insure his goods as part of a larger quantity in which
others are interested, a case provided for in American mercantile practice by the use of
negotiable certificates of insurance which are expressly authorized by this section. By
usage these certificates are treated as the equivalent of separate policies and are good
tender under C.I.F. contracts. The term "certificate of insurance", however, does not of
itself include certificates or "cover notes" issued by the insurance broker and stating that
the goods are covered by a policy. Their sufficiency as substitutes for policies will
depend upon proof of an established usage or course of dealing. The present section
rejects the English rule that not only brokers' certificates and "cover notes" but also
certain forms of American insurance certificates are not the equivalent of policies and
are not good tender under a C.I.F. contract.

The seller's failure to tender a proper insurance document is waived if the buyer refuses
to make payment on other and untenable grounds at a time when proper insurance
could have been obtained and tendered by the seller if timely objection had been made.
Even a failure to insure on shipment may be cured by seasonable tender of a policy
retroactive in effect; e.g., one insuring the goods "lost or not lost." The provisions of this
article on cure of improper tender and on waiver of buyer's objections by silence are
applicable to insurance tenders under a C.1.F. term. Where there is no waiver by the
buyer as described above, however, the fact that the goods arrive safely does not cure
the seller's breach of his obligations to insure them and tender to the buyer a proper
insurance document.

10. The seller's invoice of the goods shipped under a C.I.F. contract is regarded as a
usual and necessary document upon which reliance may properly be placed. It is the
document which evidences points of description, quality and the like which do not
readily appear in other documents. This article rejects those statements to the effect
that the invoice is a usual but not a necessary document under a C.I.F. term.

11. The buyer needs all of the documents required under a C.1.F. contract, in due form
and with necessary endorsements, so that before the goods arrive he may deal with
them by negotiating the documents or may obtain prompt possession of the goods after
their arrival. If the goods are lost or damaged in transit the documents are necessary to
enable him promptly to assert his remedy against the carrier or insurer. The seller is



therefore obligated to do what is mercantilely reasonable in the circumstances and
should make every reasonable exertion to send forward the documents as soon as
possible after the shipment. The requirement that the documents be forwarded with
"commercial promptness” expresses a more urgent need for action than that suggested
by the phrase "reasonable time".

12. Under a C.I.F. contract the buyer, as under the common law, must pay the price
upon tender of the required documents without first inspecting the goods, but his
payment in these circumstances does not constitute an acceptance of the goods nor
does it impair his right of subsequent inspection or his options and remedies in the case
of improper delivery. All remedies and rights for the seller's breach are reserved to him.
The buyer must pay before inspection and assert his remedy against the seller
afterward unless the nonconformity of the goods amounts to a real failure of
consideration, since the purpose of choosing this form of contract is to give the seller
protection against the buyer's unjustifiable rejection of the goods at a distant port of
destination which would necessitate taking possession of the goods and suing the buyer
there.

13. A valid C.I.F. contract may be made which requires part of the transportation to be
made on land and part on the sea, as where the goods are to be brought by rail from an
inland point to a seaport and thence transported by vessel to the named destination
under a "through" or combination bill of lading issued by the railroad company. In such a
case shipment by rail from the inland point within the contract period is a timely
shipment notwithstanding that the loading of the goods on the vessel is delayed by
causes beyond the seller's control.

14. Although Subsection (2) stating the legal effects of the C.I.F. term is an "unless
otherwise agreed" provision, the express language used in an agreement is frequently a
precautionary, fuller statement of the normal C.1.F. terms and hence not intended as a
departure or variation from them. Moreover, the dominant outlines of the C.I.F. term are
so well understood commercially that any variation should, whenever reasonably
possible, be read as falling within those dominant outlines rather than as destroying the
whole meaning of a term which essentially indicates a contract for proper shipment
rather than one for delivery at destination. Particularly careful consideration is
necessary before a printed form or clause is construed to mean agreement otherwise
and where a C.1.F. contract is prepared on a printed form designed for some other type
of contract, the C.I.F. terms must prevail over printed clauses repugnant to them.

15. Under Subsection (4) the fact that the seller knows at the time of the tender of the
documents that the goods have been lost in transit does not affect his rights if he has
performed his contractual obligations. Similarly, the seller cannot perform under a C.I.F.
term by purchasing and tendering landed goods.

16. Under the C.&F. term, as under the C.I.F. term, title and risk of loss are intended to
pass to the buyer on shipment. A stipulation in a C.&F. contract that the seller shall
effect insurance on the goods and charge the buyer with the premium (in effect that he



shall act as the buyer's agent for that purpose) is entirely in keeping with the pattern. On
the other hand, it often happens that the buyer is in a more advantageous position than
the seller to effect insurance on the goods or that he has in force an "open” or "floating"
policy covering all shipments made by him or to him, in either of which events the C.&F.
term is adequate without mention of insurance.

17. It is to be remembered that in a French contract the term "C.A.F." does not mean
"Cost and Freight" but has exactly the same meaning as the term "C.I.LF." since it is
merely the French equivalent of that term. The "A" does not stand for "and" but for
"assurance" which means insurance.

Cross references. — Point 4: Section 2-323.

Point 6: Section 2-509(1)(a).

Point 9: Sections 2-508 and 2-605(1)(a).

Point 12: Sections 2-321(3), 2-512 and 2-513(3) and Atrticle 5.

Definitional cross references. — "Bill of lading". Section 1-201.

"Buyer". Section 2-103.

"Contract". Section 1-201.

"Goods". Section 2-105.

"Rights". Section 1-201.

"Seller". Section 2-103.

"Term". Section 2-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. Jur. 2d Sales 88 551 to 565.

What constitutes delivery of goods sold under C.I.F. contract, 10 A.L.R. 701, 20 A.L.R.
1236, 47 A.L.R. 193.

77A C.J.S. Sales § 167 et seq.

55-2-321. C.I.F. or C.&F.: "net landed weights"; "payment on
arrival"; warranty of condition on arrival.

Under a contract containing a term C.I.F. or C.&F.:



(1)  where the price is based on or is to be adjusted according to "net landed
weights,” "delivered weights," "out turn" quantity or quality or the like, unless otherwise
agreed the seller must reasonably estimate the price. The payment due on tender of the
documents called for by the contract is the amount so estimated, but after final
adjustment of the price a settlement must be made with commercial promptness;

(2) an agreement described in Subsection (1) or any warranty of quality or
condition of the goods on arrival places upon the seller the risk of ordinary deterioration,
shrinkage and the like in transportation but has no effect on the place or time of
identification to the contract for sale or delivery or on the passing of the risk of loss;

(3)  unless otherwise agreed where the contract provides for payment on or
after arrival of the goods the seller must before payment allow such preliminary
inspection as is feasible; but if the goods are lost, delivery of the documents and
payment are due when the goods should have arrived.

History: 1953 Comp., 8 50A-2-321, enacted by Laws 1961, ch. 96, § 2-321.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. — This section deals with two variations of the C.I.F. contract which have
evolved in mercantile practice but are entirely consistent with the basic C.1.F. pattern.
Subsections (1) and (2), which provide for a shift to the seller of the risk of quality and
weight deterioration during shipment, are designed to conform the law to the best
mercantile practice and usage without changing the legal consequences of the C.I.F. or
C.&F. term as to the passing of marine risks to the buyer at the point of shipment.
Subsection (3) provides that where under the contract documents are to be presented
for payment after arrival of the goods, this amounts merely to a postponement of the
payment under the C.I.F. contract and is not to be confused with the "no arrival, no sale"
contract. If the goods are lost, delivery of the documents and payment against them are
due when the goods should have arrived. The clause for payment on or after arrival is
not to be construed as such a condition precedent to payment that if the goods are lost
in transit the buyer need never pay and the seller must bear the loss.

Cross reference. — Section 2-324.
Definitional cross references. — "Agreement". Section 1-201.
"Contract". Section 1-201.

"Delivery". Section 1-201.



"Goods". Section 2-105.

"Seller". Section 2-103.

"Term". Section 1-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. Jur. 2d Sales 88§ 551 to 565.

What constitutes delivery of goods sold under "C.I.F." contract, 10 A.L.R. 701, 20 A.L.R.
1236.

Buyer's right to inspect at destination where goods are delivered to carrier, 27 A.L.R.
524.

Applicability of provision in contract of sale for return of article, where article delivered
does not answer to description, 30 A.L.R. 321.

Notice of rejection, duty of purchaser of goods "on trial” or "on approval,” 78 A.L.R. 533.

Time within which buyer must make inspection, trial or test to determine whether goods
are of requisite quality, 52 A.L.R.2d 900.

Elements and measure of damages for breach of warranty in sale of horse, 91 A.L.R.3d
4109.

77A C.J.S. Sales 8§ 167 et seq.
55-2-322. Delivery "ex-ship.".

(1) Unless otherwise agreed a term for delivery of goods "ex-ship" (which means
from the carrying vessel) or in equivalent language is not restricted to a particular ship
and requires delivery from a ship which has reached a place at the named port of
destination where goods of the kind are usually discharged.

(2) Under such a term unless otherwise agreed:

(@) the seller must discharge all liens arising out of the carriage and furnish
the buyer with a direction which puts the carrier under a duty to deliver the goods; and

(b)  the risk of loss does not pass to the buyer until the goods leave the ship's
tackle or are otherwise properly unloaded.

History: 1953 Comp., 8 50A-2-322, enacted by Laws 1961, ch. 96, § 2-322.

ANNOTATIONS



OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. — 1. The delivery term, "ex-ship”, as between seller and buyer, is the
reverse of the f. a. s. term covered.

2. Delivery need not be made from any particular vessel under a clause calling for
delivery "ex-ship”, even though a vessel on which shipment is to be made originally is
named in the contract, unless the agreement by appropriate language, restricts the
clause to delivery from a named vessel.

3. The appropriate place and manner of unloading at the port of destination depend
upon the nature of the goods and the facilities and usages of the port.

4. A contract fixing a price "ex-ship" with payment "cash against documents” calls only
for such documents as are appropriate to the contract. Tender of a delivery order and of
a receipt for the freight after the arrival of the carrying vessel is adequate. The seller is
not required to tender a bill of lading as a document of title nor is he required to insure
the goods for the buyer's benefit, as the goods are not at the buyer's risk during the
voyage.

Cross reference. — Point 1: Section 2-319(2).

Definitional cross references. — "Buyer". Section 2-103.

"Goods". Section 2-105.

"Seller". Section 2-103.

"Term". Section 1-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. Jur. 2d Sales 88 559 to 562.

Delay in delivery placing goods at risk of party at fault under § 22(b) of Uniform Sales
Act, 38 A.L.R.2d 658.

77A C.J.S. Sales 8§ 168 et seq.

55-2-323. Form of bill of lading required on overseas shipment;
"overseas".

(1) Where the contract contemplates overseas shipment and contains a term C.I.F.
or C.&F or F.O.B. vessel, the seller unless otherwise agreed must obtain a negotiable
bill of lading stating that the goods have been loaded on board or, in the case of a term
C.LLF. or C. &F, received for shipment.



(2) Where in a case within Subsection (1) of this section a tangible bill of lading has
been issued in a set of parts, unless otherwise agreed if the documents are not to be
sent from abroad the buyer may demand tender of the full set; otherwise only one part
of the bill of lading need be tendered. Even if the agreement expressly requires a full
set:

(@) due tender of a single part is acceptable within the provisions of this article
on cure of improper delivery (Subsection (1) of Section 55-2-508 NMSA 1978); and

(b) even though the full set is demanded, if the documents are sent from
abroad the person tendering an incomplete set may nevertheless require payment upon
furnishing an indemnity that the buyer in good faith deems adequate.

(3) A shipment by water or by air or a contract contemplating such shipment is
"overseas" insofar as, by usage of trade or agreement, it is subject to the commercial,
financing or shipping practices characteristic of international deep water commerce.

History: 1953 Comp., 8 50A-2-323, enacted by Laws 1961, ch. 96, § 2-323; 2005, ch.
144, § 29.

ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. — 1. Subsection (1) follows the "American" rule that a regular bill of lading
indicating delivery of the goods at the dock for shipment is sufficient, except under a
term "F.O.B. vessel." See Section 2-319 and comment thereto.

2. Subsection (2) deals with the problem of bills of lading covering deep water
shipments, issued not as a single bill of lading but in a set of parts, each part referring to
the other parts and the entire set constituting in commercial practice and at law a single
bill of lading. Commercial practice in international commerce is to accept and pay
against presentation of the first part of a set if the part is sent from overseas even
though the contract of the buyer requires presentation of a full set of bills of lading
provided adequate indemnity for the missing parts is forthcoming.

This subsection codifies that practice as between buyer and seller. Article 5 (Section 5-
113) authorizes banks presenting drafts under letters of credit to give indemnities
against the missing parts, and this subsection means that the buyer must accept and
act on such indemnities if he in good faith deems them adequate. But neither this
subsection nor Article 5 decides whether a bank which has issued a letter of credit is
similarly bound. The issuing bank's obligation under a letter of credit is independent and
depends on its own terms. See Atrticle 5.



Cross references. — Sections 2-508(2) and 5-113.

Definitional cross references. — "Bill of lading". Section 1-201.
"Buyer". Section 2-103.

"Contract”. Section 1-201.

"Delivery". Section 1-201.

"Financing agency". Section 2-104.

"Person". Section 1-201.

"Seller". Section 2-103.

"Send". Section 1-201.

"Term". Section 1-201.

The 2005 amendment, effective January 1, 2006, changes the phrase "bill of lading" to
"tangible bill of lading" in Subsection (2).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. Jur. 2d Carriers 8§ 265; 15A Am.
Jur. 2d Commercial Code § 39; 67 Am. Jur. 2d Sales 8 561.

77A C.J.S. Sales § 168 et seq.; 80 C.J.S. Shipping § 111.

55-2-324. "No arrival, no sale" term.
Under a term "no arrival, no sale" or terms of like meaning, unless otherwise agreed:

(@) the seller must properly ship conforming goods and if they arrive by any
means he must tender them on arrival but he assumes no obligation that the goods will
arrive unless he has caused the nonarrival; and

(b)  where without fault of the seller the goods are in part lost or have so
deteriorated as no longer to conform to the contract or arrive after the contract time, the
buyer may proceed as if there had been casualty to identified goods (Section 2-613 [55-
2-613 NMSA 1978)).
History: 1953 Comp., 8 50A-2-324, enacted by Laws 1961, ch. 96, § 2-324.

ANNOTATIONS

OFFICIAL COMMENT



Prior uniform statutory provision. None.

Purposes. — 1. The "no arrival, no sale" term in a "destination" overseas contract
leaves risk of loss on the seller but gives him an exemption from liability for non-
delivery. Both the nature of the case and the duty of good faith require that the seller
must not interfere with the arrival of the goods in any way. If the circumstances imposed
upon him the responsibility for making or arranging the shipment, he must have a
shipment made despite the exemption clause. Further, the shipment made must be a
conforming one, for the exemption under a "no arrival, no sale" term applies only to the
hazards of transportation and the goods must be proper in all other respects.

The reason of this section is that where the seller is reselling goods bought by him as
shipped by another and this fact is known to the buyer, so that the seller is not under
any obligation to make the shipment himself, the seller is entitled under the "no arrival,
no sale" clause to exemption from payment of damages for non-delivery if the goods do
not arrive or if the goods which actually arrive are non-conforming. This does not extend
to sellers who arrange shipment by their own agents, in which case the clause is limited
to casualty due to marine hazards. But sellers who make known that they are
contracting only with respect to what will be delivered to them by parties over whom
they assume no control are entitled to the full quantum of the exemption.

2. The provisions of this article on identification must be read together with the present
section in order to bring the exemption into application. Until there is some designation
of the goods in a particular shipment or on a particular ship as being those to which the
contract refers there can be no application of an exemption for their non-arrival.

3. The seller's duty to tender the agreed or declared goods if they do arrive is not
impaired because of their delay in arrival or by their arrival after transshipment.

4. The phrase "to arrive" is often employed in the same sense as "no arrival, no sale"
and may then be given the same effect. But a "to arrive" term, added to a C.I.F. or
C.&F. contract, does not have the full meaning given by this section to "no arrival, no
sale". Such a "to arrive" term is usually intended to operate only to the extent that the
risks are not covered by the agreed insurance and the loss or casualty is due to such
uncovered hazards. In some instances the "to arrive" term may be regarded as a time of
payment term, or, in the case of the reselling seller discussed in Point 1 above, as
negating responsibility for conformity of the goods, if they arrive, to any description
which was based on his good faith belief of the quality. Whether this is the intention of
the parties is a question of fact based on all the circumstances surrounding the resale
and in case of ambiguity the rules of Sections 2-316 and 2-317 apply to preclude
dishonor.

5. Paragraph (b) applies where goods arrive impaired by damage or partial loss during
transportation and makes the policy of this article on casualty to identified goods
applicable to such a situation. For the term cannot be regarded as intending to give the



seller an unforeseen profit through casualty; it is intended only to protect him from loss
due to causes beyond his control.

Cross references. — Point 1: Section 1-203.

Point 2: Section 2-501(a) and (c).

Point 5: Section 2-613.

Definitional cross references. — "Buyer". Section 2-103.
"Conforming". Section 2-106.

"Contract”. Section 1-201.

"Fault". Section 1-201.

"Goods". Section 2-105.

"Sale". Section 2-106.

"Seller". Section 2-103.

"Term". Section 1-201.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. Jur. 2d Sales §8§ 563 to 565.

77A C.J.S. Sales § 168 et seq.
55-2-325. "Letter of credit" term; "confirmed credit.".

(1) Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of
the contract for sale.

(2) The delivery to seller of a proper letter of credit suspends the buyer's obligation
to pay. If the letter of credit is dishonored, the seller may on seasonable notification to
the buyer require payment directly from him.

(3) Unless otherwise agreed the term "letter of credit” or "banker's credit” in a
contract for sale means an irrevocable credit issued by a financing agency of good
repute and, where the shipment is overseas, of good international repute. The term
"confirmed credit" means that the credit must also carry the direct obligation of such an
agency which does business in the seller's financial market.

History: 1953 Comp., 8 50A-2-325, enacted by Laws 1961, ch. 96, § 2-325.



ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. None.

Purposes. To express the established commercial and banking understanding as to the
meaning and effects of terms calling for "letters of credit" or "confirmed credit":

1. Subsection (2) follows the general policy of this article and Article 3 (Section 3-802)
on conditional payment, under which payment by check or other short-term instrument
is not ordinarily final as between the parties if the recipient duly presents the instrument
and honor is refused. Thus the furnishing of a letter of credit does not substitute the
financing agency's obligation for the buyer's, but the seller must first give the buyer
reasonable notice of his intention to demand direct payment from him.

2. Subsection (3) requires that the credit be irrevocable and be a prime credit as
determined by the standing of the issuer. It is not necessary, unless otherwise agreed,
that the credit be a negotiation credit; the seller can finance himself by an assignment of
the proceeds under Section 5-116(2).

3. The definition of "confirmed credit" is drawn on the supposition that the credit is
issued by a bank which is not doing direct business in the seller's financial market; there
is no intention to require the obligation of two banks both local to the seller.

Cross references. — Sections 2-403, 2-511(3) and 3-802 and Article 5.

Definitional cross references. — "Buyer". Section 2-103.

"Contract for sale". Section 2-106.

"Draft". Section 3-104.

"Financing agency". Section 2-104.

"Notifies". Section 1-201.

"Overseas". Section 2-323.

"Purchaser". Section 1-201.

"Seasonably". Section 1-204.

"Seller". Section 2-103.

"Term". Section 1-201.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. Jur. 2d Sales 88 270, 674.
Construction of provision for letter of credit in contract for sale, 38 A.L.R. 608.

77A C.J.S. Sales § 208 et seq.

55-2-326. Sale on approval and sale or return; rights of creditors.

(1) Unless otherwise agreed, if delivered goods may be returned by the buyer even
though they conform to the contract, the transaction is:

(@) a'"sale on approval" if the goods are delivered primarily for use; and
(b)  asale or return" if the goods are delivered primarily for resale.

(2) Goods held on approval are not subject to the claims of the buyer's creditors until
acceptance; goods held on sale or return are subject to such claims while in the buyer's
possession.

(3) Any "or return” term of a contract for sale is to be treated as a separate contract
for sale within the statute of frauds section of this article (Section 55-2-201 NMSA 1978)
and as contradicting the sale aspect of the contract within the provisions of this article
on parol or extrinsic evidence (Section 55-2-202 NMSA 1978).

History: 1953 Comp., 8 50A-2-326, enacted by Laws 1961, ch. 96, § 2-326; 1979, ch.
196, § 4; 2001, ch. 139, § 130.

ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Section 19(3), Uniform Sales Act.
Changes. Completely rewritten in this and the succeeding section.
Purposes of changes. To make it clear that:

1. A "sale on approval” or "sale or return” is distinct from other types of transactions with
which they have frequently been confused. The type of "sale on approval,” "on trial" or
"on satisfaction" dealt with involves a contract under which the seller undertakes a
particular business risk to satisfy his prospective buyer with the appearance or
performance of the goods in question. The goods are delivered to the proposed
purchaser but they remain the property of the seller until the buyer accepts them. The
price has already been agreed. The buyer's willingness to receive and test the goods is
the consideration for the seller's engagement to deliver and sell. The type of "sale or
return” involved herein is a sale to a merchant whose unwillingness to buy is overcome



only by the seller's engagement to take back the goods (or any commercial unit of
goods) in lieu of payment if they fail to be resold. These two transactions are so strongly
delineated in practice and in general understanding that every presumption runs against
a delivery to a consumer being a "sale or return” and against a delivery to a merchant
for resale being a "sale on approval.”

The right to return the goods for failure to conform to the contract does not make the
transaction a "sale on approval” or "sale or return” and has nothing to do with this and
the following section. The present section is not concerned with remedies for breach of
contract. It deals instead with a power given by the contract to turn back the goods even
though they are wholly as warranted.

This section nevertheless presupposes that a contract for sale is contemplated by the
parties although that contract may be of the peculiar character here described.

Where the buyer's obligation as a buyer is conditioned not on his personal approval but
on the article's passing a described objective test, the risk of loss by casualty pending
the test is properly the seller's and proper return is at his expense. On the point of
"satisfaction” as meaning "reasonable satisfaction" where an industrial machine is
involved, this article takes no position.

2. Pursuant to the general policies of this act which require good faith not only between
the parties to the sales contract, but as against interested third parties, Subsection (3)
resolves all reasonable doubts as to the nature of the transaction in favor of the general
creditors of the buyer. As against such creditors words such as "on consignment" or "on
memorandum”, with or without words of reservation of title in the seller, are disregarded
when the buyer has a place of business at which he deals in goods of the kind involved.
A necessary exception is made where the buyer is known to be engaged primarily in
selling the goods of others or is selling under a relevant sign law, or the seller complies
with the filing provisions of Article 9 as if his interest were a security interest. However,
there is no intent in this section to narrow the protection afforded to third parties in any
jurisdiction which has a selling factors act. The purpose of the exception is merely to
limit the effect of the present subsection itself, in the absence of any such factors act, to
cases in which creditors of the buyer may reasonably be deemed to have been misled
by the secret reservation.

3. Subsection (4) resolves a conflict in the preexisting case law by recognition that an
"or return” provision is so definitely at odds with any ordinary contract for sale of goods
that where written agreements are involved it must be contained in a written
memorandum. The "or return" aspect of a sales contract must be treated as a separate
contract under the statute of frauds section and as contradicting the sale insofar as
questions of parol or extrinsic evidence are concerned.

Cross references. — Point 2: Article 9.

Point 3: Sections 2-201 and 2-202.



Definitional cross references. — "Between merchants". Section 2-104.
"Buyer". Section 2-103.

"Conform". Section 2-106.

"Contract for sale". Section 2-106.

"Creditor". Section 1-201.

"Goods". Section 2-105.

"Sale". Section 2-106.

"Seller". Section 2-103.

The 1979 amendment inserted "of this section” following "Subsection (3)" near the
beginning of Subsection (2), added Paragraph (d) in Subsection (3) and made other
minor changes.

The 2001 amendment, effective July 1, 2001, deleted "consignment sales and"
preceding "rights of creditors" in the section heading; deleted "Except as provided in
Subsection (3) of this section" from the beginning of Subsection (2); deleted former
Subsection (3) and redesignated former Subsection (4) as present Subsection (3) and
updated the internal references in that subsection.

"Sale or return” generally. — Despite insurer's contention that policy exclusion for
cars sold was in effect, insurer was liable on policy when one of insured's vehicles, used
in a sales promotion with another dealer, was involved in an accident, because
transaction between dealers here was not within the code's "sale or return” provision.
Security Ins. Co. v. Alliance Mut. Ins. Cos., 408 F.2d 878 (10th Cir. 1969).

Allegations that seller shipped cattle to buyer subject to buyer's right to return some or
all of the cattle and subject to further negotiations on the price did not raise material
issues of fact as to whether a contract existed. The fact that the transaction was a "sale
or return" did not negate the existence of the contract. O'Brien v. Chandler, 107 N.M.
797, 765 P.2d 1165 (1988).

Law reviews. — For article, "Out of sight but not out of mind: New Mexico's tax on out-
of-state services," see 20 N.M.L. Rev. 501 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Am. Jur. 2d Commercial Code 8 7;
67 Am. Jur. 2d Sales 88 465 to 502; 68A Am. Jur. 2d Secured Transactions 88 13, 107.

Validity and effect of provision in a contract of sale making acceptance of goods
conditional on third person's approval, 46 A.L.R. 864.



Contracts of sale or return as distinguished from contracts for sale on approval, 52
A.L.R. 589.

Goods consigned to shipper's order, 60 A.L.R. 677.

Duty of purchaser of goods "on trial" or "on approval” regarding notice of rejection, 78
A.L.R. 533.

Validity and enforceability of agreement of seller to repurchase on buyer's demand as
affected by failure to fix time for demand, 88 A.L.R. 842.

Application of statute of frauds to agreements of repurchase or repayment, 121 A.L.R.
312.

Presumption and burden of proof as to consignee's title to or interest in respect of goods
comprising shipment, in consignee's action against carrier for loss, damage, delay,
nondelivery or conversion, 135 A.L.R. 456.

Conclusiveness of determination of third party whose approval is provided for by
contract for sale of goods, 7 A.L.R.3d 555.

35 C.J.S. Factors 88 1, 56, 60, 63; 77A C.J.S. Sales § 214 et seq.
55-2-327. Special incidents of sale on approval and sale or return.

(1) Under a sale on approval unless otherwise agreed:

(@) although the goods are identified to the contract the risk of loss and the
title do not pass to the buyer until acceptance; and

(b) use of the goods consistent with the purpose of trial is not acceptance but
failure seasonably to notify the seller of election to return the goods is acceptance, and
if the goods conform to the contract acceptance of any part is acceptance of the whole;
and

(c) after due notification of election to return, the return is at the seller's risk
and expense but a merchant buyer must follow any reasonable instructions.

(2) Under a sale or return unless otherwise agreed:
(@) the option to return extends to the whole or any commercial unit of the
goods while in substantially their original condition, but must be exercised seasonably;

and

(b) the return is at the buyer's risk and expense.



History: 1953 Comp., 8 50A-2-327, enacted by Laws 1961, ch. 96, § 2-327.
ANNOTATIONS
OFFICIAL COMMENT
Prior uniform statutory provision. Section 19(3), Uniform Sales Act.
Changes. Completely rewritten in preceding and this section.
Purposes of changes. To make it clear that:
1. In the case of a sale on approval:

If all of the goods involved conform to the contract, the buyer's acceptance of part of the
goods constitutes acceptance of the whole. Acceptance of part falls outside the normal
intent of the parties in the "on approval” situation and the policy of this article allowing
partial acceptance of a defective delivery has no application here. A case where a buyer
takes home two dresses to select one commonly involves two distinct contracts; if not, it
is covered by the words "unless otherwise agreed".

2. In the case of a sale or return, the return of any unsold unit merely because it is
unsold is the normal intent of the "sale or return” provision, and therefore the right to
return for this reason alone is independent of any other action under the contract which
would turn on wholly different considerations. On the other hand, where the return of
goods is for breach, including return of items resold by the buyer and returned by the
ultimate purchasers because of defects, the return procedure is governed not by the
present section but by the provisions on the effects and revocation of acceptance.

3. In the case of a sale on approval the risk rests on the seller until acceptance of the
goods by the buyer, while in a sale or return the risk remains throughout on the buyer.

4. Notice of election to return given by the buyer in a sale on approval is sufficient to
relieve him of any further liability. Actual return by the buyer to the seller is required in
the case of a sale or return contract. What constitutes due "giving" of notice, as required
in "on approval" sales, is governed by the provisions on good faith and notice.
"Seasonable" is used here as defined in Section 1-204. Nevertheless, the provisions of
both this article and of the contract on this point must be read with commercial reason
and with full attention to good faith.

Cross references. — Point 1: Sections 2-501, 2-601 and 2-603.
Point 2: Sections 2-607 and 2-608.

Point 4: Sections 1-201 and 1-204.



Definitional cross references. — "Agreed". Section 1-201.
"Buyer". Section 2-103.
"Commercial unit". Section 2-105.
"Conform". Section 2-106.
"Contract”. Section 1-201.
"Goods". Section 2-105.
"Merchant". Section 2-104.
"Notifies". Section 1-201.
"Notification”. Section 1-201.
"Sale on approval”. Section 2-326.
"Sale or return”. Section 2-326.
"Seasonably". Section 1-204.
"Seller". Section 2-103.

Law reviews. — For article, "Buyers and Sellers of Goods in Bankruptcy,” see 1 N.M.
L. Rev. 435 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. Jur. 2d Sales 88 465 to 502.
Notice of rejection, duty of purchaser of goods "on trial” or "on approval,” 78 A.L.R. 533.

Duty of consignee as to valuation of goods on reshipment to consignor, 16 A.L.R.2d
866.

Time within which buyer must make inspection, trial, or test to determine whether goods
are of requisite quality, 52 A.L.R.2d 900.

Reasonableness of personal judgment of buyer as test where goods are sold subject to
being satisfactory to the buyer, 86 A.L.R.2d 200.

Time for return of goods sold on "sale or return” absent specific time provision in
contract, 93 A.L.R.2d 342.

77A C.J.S. Sales § 214 et seq.



55-2-328. Sale by auction.

(1) In a sale by auction if goods are put up in lots each lot is the subject of a
separate sale.

(2) A sale by auction is complete when the auctioneer so announces by the fall of
the hammer or in other customary manner. Where a bid is made while the hammer is
falling in acceptance of a prior bid the auctioneer may in his discretion reopen the
bidding or declare the goods sold under the bid on which the hammer was falling.

(3) Such a sale is with reserve unless the goods are in explicit terms put up without
reserve. In an auction with reserve the auctioneer may withdraw the goods at any time
until he announces completion of the sale. In an auction without reserve, after the
auctioneer calls for bids on an article or lot, that article or lot cannot be withdrawn
unless no bid is made within a reasonable time. In either case a bidder may retract his
bid until the auctioneer's announcement of completion of the sale, but a bidder's
retraction does not revive any previous bid.

(4) If the auctioneer knowingly receives a bid on the seller's behalf or the seller
makes or procures such a bid, and notice has not been given that liberty for such
bidding is reserved, the buyer may at his option avoid the sale or take the goods at the
price of the last good faith bid prior to the completion of the sale. This subsection shall
not apply to any bid at a forced sale.

History: 1953 Comp., 8 50A-2-328, enacted by Laws 1961, ch. 96, § 2-328.
ANNOTATIONS

OFFICIAL COMMENT
Prior uniform statutory provision. Section 21, Uniform Sales Act.
Changes. Completely rewritten.
Purposes of changes. To make it clear that:
1. The auctioneer may in his discretion either reopen the bidding or close the sale on
the bid on which the hammer was falling when a bid is made at that moment. The
recognition of a bid of this kind by the auctioneer in his discretion does not mean a
closing in favor of such a bidder, but only that the bid has been accepted as a
continuation of the bidding. If recognized, such a bid discharges the bid on which the
hammer was falling when it was made.
2. An auction "with reserve" is the normal procedure. The crucial point, however, for

determining the nature of an auction is the "putting up” of the goods. This article accepts
the view that the goods may be withdrawn before they are actually "put up,” regardless



of whether the auction is advertised as one without reserve, without liability on the part
of the auction announcer to persons who are present. This is subject to any peculiar
facts which might bring the case within the "firm offer" principle of this article, but an
offer to persons generally would require unmistakable language in order to fall within
that section. The prior announcement of the nature of the auction either as with reserve
or without reserve will, however, enter as an "explicit term" in the "putting up" of the
goods and conduct thereafter must be governed accordingly. The present section
continues the prior rule permitting withdrawal of bids in auctions both with and without
reserve; and the rule is made explicit that the retraction of a bid does not revive a prior
bid.

Cross reference. — Point 2: Section 2-205.

Definitional cross references. — "Buyer". Section 2-103.

"Good faith". Section 1-201.

"Goods". Section 2-105.

"Lot". Section 2-105.

"Notice". Section 1-201.

"Sale". Section 2-106.

"Seller". Section 2-103.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Implied authority of auctioneer to
receive payment for commodities which he is authorized to sell, 8 A.L.R. 227, 105
A.L.R. 718.

Modes of making and accepting bids at auctions, 11 A.L.R. 543.

Advertisements of property offered at auction as affecting rights of purchaser, 28 A.L.R.
991, 158 A.L.R. 1413.

Regulations affecting auctions or auctioneers, 31 A.L.R. 299, 39 A.L.R 773, 111 ALL.R.
473.

By-bidding or puffing, effect on auction sale, 46 A.L.R. 122.

Title to goods, as between purchaser from, and one who entrusted them to auctioneer,
36 A.L.R.2d 1362.

Withdrawal of property from auction sale, 37 A.L.R.2d 1049.



Liability of auctioneer, 80 A.L.R.2d 1237.
Liability of defaulting purchaser to auctioneer, 30 A.L.R.3d 1395.
Auction sales under UCC § 2-328, 44 A.L.R.4th 110.

7 C.J.S. Auctions and Auctioneers 8§ 8 to 20.

PART 4
TITLE, CREDITORS AND GOOD FAITH
PURCHASERS

55-2-401. Passing of title; reservation for security; limited
application of this section.

Each provision of this article with regard to the rights, obligations and remedies of
the seller, the buyer, purchasers or other third parties applies irrespective of title to the
goods except where the provision refers to such title. Insofar as situations are not
covered by the other provisions of this article and matters concerning title become
material, the following rules apply:

(1) title to goods cannot pass under a contract for sale prior to their
identification to the contract (Section 55-2-501 NMSA 1978), and unless otherwise
explicitly agreed, the buyer acquires by their identification a special property as limited
by the Uniform Commercial Code. Any retention or reservation by the seller of the title
(property) in goods shipped or delivered to the buyer is limited in effect to a reservation
of a security interest. Subject to these provisions and to the provisions of Chapter 55,
Article 9 NMSA 1978, title to goods passes from the seller to the buyer in any manner
and on any conditions explicitly agreed on by the parties;

(2) unless otherwise explicitly agreed, title passes to the buyer at the time and
place at which the seller completes his performance with reference to the physical
delivery of the goods, despite any reservation of a security interest and even though a
document of title is to be delivered at a different time or place and in particular and
despite any reservation of a security interest by the bill of lading:

(a) if the contract requires or authorizes the seller to send the goods to the
buyer but does not require the seller to deliver them at destination, title passes to the
buyer at the time and place of shipment; but

(b) if the contract requires delivery at destination, title passes on tender there;

3) unless otherwise explicitly agreed where delivery is to be made without
moving the goods:



(a) if the seller is to deliver a tangible document of title, title passes at the time
when and the place where the seller delivers such documents and if the seller is to
deliver an electronic document of title, title passes when the seller delivers the
document; or

(b) if the goods are at the time of contracting already identified and no
documents are to be delivered, title passes at the time and place of contracting; and

(4)  arejection or other refusal by the buyer to receive or retain the goods,
whether or not justified, or a justified revocation of acceptance revests title to the goods
in the seller. Such revesting occurs by operation of law and is not a "sale".

History: 1953 Comp., 8 50A-2-401, enacted by Laws 1961, ch. 96, § 2-401; 2005, ch.
144, § 30.

ANNOTATIONS
OFFICIAL COMMENT

Prior uniform statutory provision. See generally, Sections 17, 18, 19 and 20, Uniform
Sales Act.

Purposes. To make it clear that:

1. This article deals with the issues between seller and buyer in terms of step by step
performance or non-performance under the contract for sale and not in terms of whether
or not "title" to the goods has passed. That the rules of this section in no way alter the
rights of either the buyer, seller or third parties declared elsewhere in the article is made
clear by the preamble of this section. This section, however, in no way intends to
indicate which line of interpretation should be followed in cases where the applicability
of "public" regulation depends upon a "sale" or upon location of "title" without further
definition. The basic policy of this article that known purpose and reason should govern
interpretation cannot extend beyond the scope of its own provisions. It is therefore
necessary to state what a "sale" is and when title passes under this article in case the
courts deem any public regulation to incorporate the defined term of the "private" law.

2. "Future" goods cannot be the subject of a present sale. Before title can pass the
goods must be ident