CHAPTER 22
Public Schools

ARTICLE 1
General Provisions

22-1-1. Public School Code.

Chapter 22 NMSA 1978 [except Article 5A] may be cited as the "Public School
Code".

History: 1953 Comp., § 77-1-1, enacted by Laws 1967, ch. 16, § 1; 1977, ch. 246, § 59;
2003, ch. 153, § 1.

ANNOTATIONS

Cross references. — For constitutional provisions relating to education, see N.M.
Const., art. XII, 8 1 et seq.

For legislative school study committee, see 2-10-1 NMSA 1978 et seq.

Compiler's notes. — Laws 2003, ch. 143, § 3 would have repealed Article 1 of Chapter
22 NMSA 1978 effective July 1, 2004. The repeal of this article of Chapter 22 was
contingent upon the adoption of an amendment to Article 12, Section 6 of the
constitution which was approved at a special election held September 23, 2003.
However, the repeal of Article 1 did not take effect, as prior to the July 1, 2004 effective
date of the repeal of this article, Laws 2004, ch. 27, § 29, effective May 19, 2004,
repealed Laws 2003, ch. 143, § 3.

Public School Code. — This section, as it appeared in 1953 Comp., provided that
"Chapter 77 NMSA 1953 may be cited as the 'Public School Code.™ When the New
Mexico Statutes Annotated were recompiled in 1978, sections in former Chapter 77
were renumbered as Chapter 22.

The Laws 2003 ch. 153, § 1 amendment provides that Chapter 22 NMSA 1978 may be
cited as the "Public School Code".

The 2003 amendment, effective April 4, 2003, substituted "22 NMSA 1978" for "77
NMSA 1953" following "Chapter" at the beginning of the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. Jur. 2d Schools §8 1 to 294.

Use of public school premises for religious purposes during nonschool time, 79
A.L.R.2d 1148.



Public payment of tuition, scholarship, or the like, as respects sectarian school, 81
A.L.R.2d 1309.

Use of school property for other than public school or religious purposes. 94 A.L.R.2d
1274.

De facto segregation of races in public schools, 11 A.L.R.3d 780.

Liability of school or school personnel in connection with suicide of student, 17
A.L.R.5th 179.

Circumstances warranting judicial determination or declaration of unitary status with
regard to schools operating under court-ordered or court-supervised desegregation
plans and the effects of such declarations, 94 A.L.R. Fed. 667.

Constitutionality of regulation or policy governing prayer, meditation, or "moment of
silence" in public schools, 110 A.L.R. Fed. 211.

78 C.J.S. Schools and School Districts § 3 et seq.; 78A C.J.S. Schools and School
Districts § 478 et seq.

22-1-1.1. Legislative findings and purpose.

A. The legislature finds that, although New Mexico has been in the forefront of
educational reforms in many areas, additional improvements are necessary to enhance
and upgrade the delivery of quality education in New Mexico.

B. The legislature further finds that enhancement of the educational system in New
Mexico requires a renewed emphasis on the primary grades, recognizing especially the
importance of the first grade to a child's future educational career.

C. The legislature further finds that teachers and administrators play a key role in
any reform efforts and acknowledges their importance in the educational process.

D. The legislature further finds that the smorgasbord curriculum offered in many
schools fails to provide students with the basic educational background necessary to
provide them with indispensable life skills.

E. The legislature further finds that discipline in the schools is essential to provide
an atmosphere conducive to effective learning.

F. Itis the purpose of this reform legislation, among other things, to stress the
importance of substantive academic subjects, provide for a greater emphasis on the
primary grades, upgrade curriculum and graduation requirements, systematically
evaluate instructional improvement and student progress, increase parental involvement



in the public schools and recognize that teachers should be treated like other
professionals.

History: Laws 1986, ch. 33, § 1.

ANNOTATIONS

22-1-1.2. Legislative findings and purpose.

A. The legislature finds that no education system can be sufficient for the education
of all children unless it is founded on the sound principle that every child can learn and
succeed and that the system must meet the needs of all children by recognizing that
student success for every child is the fundamental goal.

B. The legislature finds further that the key to student success in New Mexico is to
have a multicultural education system that:

(1) attracts and retains quality and diverse teachers to teach New Mexico's
multicultural student population;

(2) holds teachers, students, schools, school districts and the state
accountable;

3) integrates the cultural strengths of its diverse student population into the
curriculum with high expectations for all students;

(4) recognizes that cultural diversity in the state presents special challenges
for policymakers, administrators, teachers and students;

(5) provides students with a rigorous and relevant high school curriculum that
prepares them to succeed in college and the workplace; and

(6) elevates the importance of public education in the state by clarifying the
governance structure at different levels.

C. The legislature finds further that the teacher shortage in this country has affected
the ability of New Mexico to compete for the best teachers and that, unless the state
and school districts find ways to mentor beginning teachers, intervene with teachers
while they still show promise, improve the job satisfaction of quality teachers and
elevate the teaching profession by shifting to a professional educator licensing and
salary system, public schools will be unable to recruit and retain the highest quality
teachers in the teaching profession in New Mexico.

D. The legislature finds further that a well-designed, well-implemented and well-
maintained assessment and accountability system is the linchpin of public school reform
and must ensure that:



(1) students who do not meet or exceed expectations will be given individual
attention and assistance through extended learning programs and individualized
tutoring;

(2)  students have accurate, useful information about their options and the
adequacy of their preparation for post-secondary education, training or employment in
order to set and achieve high goals;

(3) teachers who do not meet performance standards must improve their
skills or they will not continue to be employed as teachers;

(4) public schools make adequate yearly progress toward educational
excellence; and

(5)  school districts and the state are prepared to actively intervene and
improve failing public schools.

E. The legislature finds further that improving children's reading and writing abilities
and literacy throughout their years in school must remain a priority of the state.

F. The legislature finds further that the public school governance structure needs to
change to provide accountability from the bottom up instead of from the top down. Each
school principal, with the help of school councils made up of parents and teachers, must
be the instructional leader in the public school, motivating and holding accountable both
teachers and students. Each local superintendent must function as the school district's
chief executive officer and have responsibility for the day-to-day operations of the
school district, including personnel and student disciplinary decisions.

G. ltis the purpose of the 2003 public school reform legislation as augmented by
this 2007 legislation to provide the framework to implement the legislative findings to
ensure student success in New Mexico.

History: 1978 Comp., § 22-1-2.1, enacted by Laws 1985, ch. 21, § 2; 1993, ch. 62, § 2;
1993, ch. 226, 8§ 1; 2001, ch. 62, § 1; 2007, ch. 307, 8§ 1; 2007, ch. 308, 8§ 1.

ANNOTATIONS
2007 amendments. — Laws 2007, ch. 307, § 1 and Laws 2007, ch. 308, § 1, effective

July 1, 2007, enacted identical amendments to this section. The 2007 amendments add
Paragraph (5) of Subsection B and Paragraph (2) of Subsection D.

22-1-2. Definitions.

As used in the Public School Code [22-1-1 NMSA 1978]:



A. "academic proficiency" means mastery of the subject-matter knowledge
and skills specified in state academic content and performance standards for a student's
grade level;

B. "adequate yearly progress" means the measure adopted by the
department based on federal requirements to assess the progress that a public school
or school district or the state makes toward improving student achievement;

C. "commission” means the public education commission;
D. "department” means the public education department;
E. "forty-day report” means the report of qualified student membership of

each school district and of those eligible to be qualified students but enrolled in a private
school or a home school for the first forty days of school;

F. "home school" means the operation by the parent of a school-age person
of a home study program of instruction that provides a basic academic educational
program, including reading, language arts, mathematics, social studies and science;

G. "Instructional support provider" means a person who is employed to
support the instructional program of a school district, including educational assistant,
school counselor, social worker, school nurse, speech-language pathologist,
psychologist, physical therapist, occupational therapist, recreational therapist,
interpreter for the deaf and diagnostician;

H. "licensed school employee" means teachers, school administrators and
instructional support providers;

l. "local school board" means the policy-setting body of a school district;

J. "local superintendent” means the chief executive officer of a school
district;

K. "parent"” includes a guardian or other person having custody and control of
a school-age person,;

L. "private school" means a school, other than a home school, that offers on-
site programs of instruction and that is not under the control, supervision or
management of a local school board;

M. "public school" means that part of a school district that is a single
attendance center in which instruction is offered by one or more teachers and is
discernible as a building or group of buildings generally recognized as either an
elementary, middle, junior high or high school or any combination of those and includes
a charter school;



N. "school" means a supervised program of instruction designed to educate a
student in a particular place, manner and subject area;

O. "school administrator" means a person licensed to administer in a school
district and includes school principals and central district administrators;

P. "school-age person” means a person who is at least five years of age prior
to 12:01 a.m. on September 1 of the school year and who has not received a high
school diploma or its equivalent. A maximum age of twenty-one shall be used for a
person who is classified as special education membership as defined in Section 22-8-21
NMSA 1978 or as a resident of a state institution;

Q. "school building" means a public school, an administration building and
related school structures or facilities, including teacher housing, that is owned, acquired
or constructed by the school district as necessary to carry out the functions of the
school district;

R. "school bus private owner" means a person, other than a school district,
the department, the state or any other political subdivision of the state, that owns a
school bus;

S. "school district" means an area of land established as a political
subdivision of the state for the administration of public schools and segregated
geographically for taxation and bonding purposes;

T. "school employee" includes licensed and nonlicensed employees of a
school district;

uU. "school principal" means the chief instructional leader and administrative
head of a public school;

V. "school year" means the total number of contract days offered by public
schools in a school district during a period of twelve consecutive months;

W.  "secretary" means the secretary of public education;

X. "state agency"” or "state institution" means the New Mexico military
institute, New Mexico school for the blind and visually impaired, New Mexico school for
the deaf, New Mexico boys' school, girls' welfare home, New Mexico youth diagnostic
and development center, Sequoyah adolescent treatment center, Carrie Tingley
crippled children's hospital, New Mexico behavioral health institute at Las Vegas and
any other state agency responsible for educating resident children;

Y. "state educational institution" means an institution enumerated in Article
12, Section 11 of the constitution of New Mexico;



Z. "substitute teacher" means a person who holds a certificate to substitute
for a teacher in the classroom,;

AA. T"teacher" means a person who holds a level one, two or three-A license
and whose primary duty is classroom instruction or the supervision, below the school
principal level, of an instructional program or whose duties include curriculum
development, peer intervention, peer coaching or mentoring or serving as a resource
teacher for other teachers;

BB. "certified school instructor® means a teacher or instructional support
provider; and

CC. certified school employee" or "certified school personnel” means a
licensed school employee.

History: 1978 Comp., § 22-1-2, enacted by Laws 2003, ch. 153, § 3; 2004, ch. 27, § 13;
2005, ch. 313, § 3; 2005, ch. 315, § 1; 2007, ch. 309, § 1.

ANNOTATIONS

Cross references. — For the public education commission and public education
department, see the Public Education Department Act, 9-24-1 NMSA 1978.

Compiler's notes. — The July 1, 2004 repeal of the section was repealed by Laws
2004, ch. 27, 8§ 29 before the repeal could take effect.

The 2004 amendment, effective May 19, 2004, amended Subsection A to change state
board to department; deleted the definition of "commercial advertiser" in Subsection B
and substituted in its place a definition of "commission, amended Subsection C to
change state department of public education to public education department, deleted
“librarian” from the definition of "instructional support provider" in Subsection F, inserted
new Subsection V for the definition of "secretary” and redesignated Subsections V to
CC as Subsections W to BB.

2005 amendments. — Laws 2005, ch. 315, § 1, effective April 7, 2005, changes the
statutory reference in Subsection O from Section 22-8-2 NMSA 1978 to Section 22-8-21
NMSA 1978; changes the name of the New Mexico school for the visually handicapped
to the New Mexico school for the blind and visually impaired in Subsection W; and
provides in Subsection Z that a teacher is a persons whose duties include curriculum
development, peer intervention, peer coaching or mentoring or serving as a resource
teacher for other teachers.

Pursuant to 12-1-8 NMSA 1978, this section is set out as amended by Laws 2005, ch.
315, 8 1.



Laws 2005, ch. 313, § 3, effective June 17, 2005, also amends 22-1-2 NMSA 1978 to
also change the name of the New Mexico school for the visually handicapped to the
New Mexico school for the blind and visually impaired, to change the name of the New
Mexico girls' welfare home to the New Mexico girls' school and to change the name of
the Las Vegas medical center to the New Mexico behavioral health institute at Las
Vegas in Subsection W. As amended by Laws 2005, Subsections W and Z of Chapter
313, § 3 provide:

W.  "state agency" or "state institution” means the New Mexico military institute, New
Mexico school for the blind and visually impaired, New Mexico school for the deaf, New
Mexico boys' school, New Mexico girls' school, New Mexico youth diagnostic and
development center, Sequoyah adolescent treatment center, Carrie Tingley crippled
children’s hospital, New Mexico behavioral health institute at Las Vegas and any other
state agency responsible for educating resident children;

Z. "teacher" means a person who holds a level one, two or three-A license and whose
primary duty is classroom instruction or the supervision, below the school principal level,
of an instructional program;

The 2007 amendment, effective June 15, 2007, adds Subsection A.

22-1-2.1. Home school; requirements.
Any person operating or intending to operate a home school shall:

A. within thirty days of its establishment, notify the state superintendent
[secretary] of the establishment of a home school within thirty days of its establishment
and notify the state superintendent in writing on or before April 1 of each subsequent
year of operation of the school district from which the home school is drawing students;

B. maintain records of student disease immunization or a waiver of that
requirement; and

C. provide instruction by a person possessing at least a high school diploma
or its equivalent.

History: 1978 Comp., § 22-1-2.1, enacted by Laws 1985, ch. 21, § 2; 1993, ch. 62, § 2;
1993, ch. 226, 8§ 1; 2001, ch. 62, § 1.

ANNOTATIONS
The 1993 amendment, rewrote Subsection C.
The 2001 amendment, effective June 15, 2001, in Subsection A, inserted "within thirty

days of its establishment” at the beginning of the section, inserted "state" preceding
both instances of "superintendent”, deleted "of schools of the school district in which the



person is a resident” preceding "of the establishment of a home school”, inserted "in
writing" following the second instance of "superintendent”, inserted "of the school district
from which the home school is drawing students" at the end of the subsection; in
Subsection B, deleted the requirement to maintain records of student attendance,
deleted the requirement that records be given to the superintendent, and inserted "or a
waiver of that requirement”; and deleted Subsection D, concerning achievement test
requirements.

22-1-3. Definitions; public schools; classifications.
As used in the Public School Code [22-1-1 NMSA 1978]:

A. "elementary school" means a public school providing instruction for grades
kindergarten through eight, unless there is a junior high school program approved by
the state board [department], in which case it means a public school providing
instruction for grades kindergarten through six;

B. "secondary school" means a public school providing instruction for grades
nine through twelve, unless there is a junior high school program approved by the state
board [department], in which case it means a public school providing instruction for
grades seven through twelve;

C. "junior high school" means a public school providing a junior high school
program approved by the state board [department] for grades seven through nine, or for
grades seven and eight; and

D. "high school" means a public school providing instruction for any of the
grades nine through twelve, unless there is a junior high school program approved by
the state board [department] for grades seven through nine, in which case it means a
public school providing instruction for any of the grades ten through twelve.

History: 1953 Comp., 8§ 77-1-3, enacted by Laws 1967, ch. 16, § 3; 1977, ch. 2, § 1.

ANNOTATIONS

22-1-4. Free public schools; exceptions; withdrawing and enrolling;
open enrollment.

A. Except as provided by Section 24-5-2 NMSA 1978, a free public school
education shall be available to any school-age person who is a resident of this state and
has not received a high school diploma or its equivalent.

B. A free public school education in those courses already offered to persons
pursuant to the provisions of Subsection A of this section shall be available to any
person who is a resident of this state and has received a high school diploma or its
equivalent if there is available space in such courses.



C. Any person entitled to a free public school education pursuant to the provisions
of this section may enroll or re-enroll in a public school at any time and, unless required
to attend school pursuant to the Compulsory School Attendance Law [22-12-1 NMSA
1978], may withdraw from a public school at any time.

D. In adopting and promulgating rules concerning the enrollment of students
transferring from a home school or private school to the public schools, the local school
board shall provide that the grade level at which the transferring student is placed is
appropriate to the age of the student or to the student's score on a student achievement
test administered according to the statewide assessment and accountability system.

E. Alocal school board shall adopt and promulgate rules governing enrollment and
re-enrollment at public schools other than charter schools within the school district.
These rules shall include:

(1) definition of the school district boundary and the boundaries of attendance
areas for each public school,

(2)  for each public school, definition of the boundaries of areas outside the
school district boundary or within the school district but outside the public school's
attendance area and within a distance of the public school that would not be served by
a school bus route as determined pursuant to Section 22-16-4 NMSA 1978 if enrolled,
which areas shall be designated as "walk zones";

3) priorities for enrollment of students as follows:

(a) first, students residing within the school district and within the attendance
area of a public school;

(b) second, students enrolled in a school ranked as a school that needs
improvement or a school subject to corrective action;

(c) third, students who previously attended the public school; and
(d) fourth, all other applicants;

(4)  establishment of maximum allowable class size if smaller than that
permitted by law; and

(5) rules pertaining to grounds for denial of enrollment or re-enroliment at
schools within the school district and the school district's hearing and appeals process
for such a denial. Grounds for denial of enrollment or re-enrollment shall be limited to:

(a) a student's expulsion from any school district or private school in this state
or any other state during the preceding twelve months; or



(b) a student's behavior in another school district or private school in this state
or any other state during the preceding twelve months that is detrimental to the welfare
or safety of other students or school employees.

F. In adopting and promulgating rules governing enrollment and re-enrollment at
public schools other than charter schools within the district, a local school board may
establish additional enrollment preferences for rules admitting students in accordance
with the third and fourth priorities of enroliment set forth in Subparagraphs (c) and (d) of
Paragraph (3) of Subsection E of this section. The additional enroliment preferences
may include:

Q) after-school child care for students;

(2)  child care for siblings of students attending the public school,
(3)  children of employees employed at the public school;

(4)  extreme hardship;

(5) location of a student's previous school,

(6) siblings of students already attending the public school; and
(7)  student safety.

G. As long as the maximum allowable class size established by law or by rule of a
local school board, whichever is lower, is not met or exceeded in a public school by
enrollment of first- and second-priority persons, the public school shall enroll other
persons applying in the priorities stated in the school district rules adopted pursuant to
Subsections E and F of this section. If the maximum would be exceeded by enrollment
of an applicant in the second through fourth priority, the public school shall establish a
waiting list. As classroom space becomes available, persons highest on the waiting list
within the highest priority on the list shall be notified and given the opportunity to enroll.
History: 1953 Comp., § 77-1-4, enacted by Laws 1975, ch. 338, § 1; 1978, ch. 211, § 7;
1979, ch. 16, 8 1; 1997, ch. 127, § 2; 1998, ch. 62, § 1; 2000, ch. 15, § 1; 2000, ch. 82,
8§ 1; 2001, ch. 239, § 1; 2001, ch. 244, § 1; 2003, ch. 153, § 4.

ANNOTATIONS

Cross references. — For constitutional provision relating to uniform system of free
public schools, see N.M. Const., art. XII, § 1.

For compulsory school attendance, see N.M. Const., art. Xll, 8 5 and 22-12-1 NMSA
1978 et seq.



The 1997 amendment, effective June 20, 1997, added the second sentence in
Subsection D.

The 1998 amendment, effective May 20, 1998, added "open enrollment" to the end of
the section heading; substituted "pursuant to provisions of" for "under" preceding
"Subsection A" in Subsections B and C; in Subsection D, substituted "In adopting and
promulgating regulations" for "Local school boards shall promulgate regulations
concerning the enroliment and re-enrollment of all persons in adopting and
promulgating discriminatory regulations”; and added Subsection E.

2000 amendments. — Laws 2000, ch. 82, § 1, effective March 7, 2000, made the
provisions of this act applicable to only non-charter, public schools.

2001 amendments. — Laws 2001, ch. 244, § 1, effective June 15, 2001, inserted
"school" preceding "district” throughout the section; added Paragraph E(5) and
Subsection F, renumbering the remaining Subsections accordingly; in Subsection G,
substituted "Subsections E and F" for "Subsection E" and inserted "public" preceding
"school" in the second sentence.

The 2003 amendment, effective April 4, 2003, substituted "assessment and
accountability system" for "and local school district testing programs as determined by
the state superintendent or both" at the end of Subsection D; substituted "students"” for
"persons” following "first,” near the beginning of Subsection E(3)(a); rewrote former
Subsections E(3)(b) and E(3)(c) to create present Subsections E(3)(b), E(3)(c) and
E(3)(d); in Subsection F deleted "second and" preceding "third" near the middle,
inserted "and fourth" following "third" near the middle, deleted "(b) and" following
"Subparagraphs” near the end and inserted "and (d)" following "(c)" near the end; and in
Subsection G substituted "first- and second-priority" for "first-priority” near the beginning
and substituted "through fourth” for "or third" following "in the second” near the middle.

22-1-5. Recompiled.
ANNOTATIONS
Recompilations. — Laws 1986, ch. 33, § 10 recompiles 22-1-5 NMSA 1978, relating to

school employees, reporting drug and alcohol use, and release from liability, as 22-5-
4.4 NMSA 1978, effective May 21, 1986.

22-1-6. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 153, § 73 repeals 22-1-6 NMSA 1978, as amended by
Laws 2001, ch. 313, § 1, relating to requirements of annual school district accountability
report, effective April 4, 2003. For provisions of former section, see New Mexico One
Source of Law DVD.



22-1-6.1. Repealed.
History: Laws 2003, ch. 18, § 1; repealed Laws 2004, ch. 27, § 29.
ANNOTATIONS

Repeals. — Laws 2004, ch. 27, § 29 repealed Section 22-1-6.1 NMSA 1978, relating to
high school graduation rates, effective May 19, 2004. Laws 2003, ch. 143, § 2 would
have repealed this section effective July 1, 2004, however, that section was repealed by
Laws 2004, ch. 27, 8 29 prior to Laws 2003, ch. 143, § 2 taking effect. For provisions of
former section, see New Mexico One Source of Law DVD.

22-1-7. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 54 recompiles and amends 22-1-7 NMSA
1978, relating to filing of reports concerning acts of violence upon school administrators,
teachers or other employees or vandalism to public school property, as 22-10A-33
NMSA 1978, effective April 4, 2003.

22-1-8. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-1-8 NMSA 1978,
as 22-21-2 NMSA 1978, effective April 4, 2003.

22-1-9. High school diploma; resident military dependents.

A. A New Mexico resident high school student who is required to move out of state
because the student's parent is a member of the New Mexico national guard or a
branch of the armed forces of the United States and the parent is transferred to an out-
of-state location may receive a New Mexico high school diploma under the following
conditions:

(1) the student was a New Mexico resident and was regularly enrolled in a
New Mexico high school prior to the parent being transferred to an out-of-state location;

(2)  the student's parent notified the school district of the move and that the
parent and student were retaining their New Mexico residency;

3) the student transferred to and immediately enrolled in a high school at the
new location and received high school credits that meet or exceed New Mexico's
requirements for graduation; and



(4) the student has not graduated from high school or received a diploma,
general educational development certificate or any other certification of high school
completion or its equivalent.

B. A student who meets the conditions of Subsection A of this section may request
the New Mexico school district from which the student transferred to grant a high school
diploma. The student shall include with the request for a New Mexico high school
diploma:

(1) certification by the parent, and the student if over the age of eighteen, that
the parent and student maintained their New Mexico residency;

(2)  atranscript from the high school the student attended and a description of
the course units to be transferred; and

(3) any other information the school district requires to review the request.

C. The school district shall review the student's high school transcript from the
school the student transferred to and determine if the courses and grades meet or
exceed New Mexico's requirements for graduation. If the transcript meets New Mexico
standards, the school district shall grant the student a high school diploma.
History: Laws 2007, ch. 74, § 1.

ANNOTATIONS

Effective dates. — Laws 2007, ch. 74 contains no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, is effective June 15, 2007, 90 days after the
adjournment of the legislature.

ARTICLE 2
Education Department and Commission

22-2-1. Secretary and department; general powers.

A. The secretary is the governing authority and shall have control, management and
direction of all public schools, except as otherwise provided by law.

B. The department may:

(1) adopt, promulgate and enforce rules to exercise its authority and the
authority of the secretary;

(2) enter into contracts to carry out its duties;



3) apply to the district court for an injunction, writ of mandamus or other
appropriate relief to enforce the provisions of the Public School Code [22-1-1 NMSA
1978] or rules promulgated pursuant to the Public School Code; and

(4)  waive provisions of the Public School Code as authorized by law.

History: 1978 Comp., § 22-2-1, enacted by Laws 1990 (1st S.S.), ch. 9, § 10; 1992, ch.
77,81, 1993, ch. 226, § 2; 2003, ch. 143, § 2; 2004, ch. 27, § 14.

ANNOTATIONS

Cross references. — For constitutional provision relating to state board of education,
see N.M. Const., art. XII, § 6.

For the public education department and commission, see 9-24-5, 9-24-10 and 9-24-15
NMSA 1978.

Repeals and reenactments. — Laws 1990 (1st S.S.), ch. 9, § 10 repeals former 22-2-1
NMSA 1978, as amended by Laws 1990, ch. 52, § 1, and enacts the above section,
effective June 18, 1990. For provisions of former section, see New Mexico One Source
of Law DVD.

The 1992 amendment, effective May 20, 1992, inserted "or the purchase of
instructional materials” in the first sentence of Subsection D and near the middle of
Subsection E; and made minor stylistic changes throughout the section.

The 1993 amendment, effective July 1, 1993, deleted former Subsection D, pertaining
to approval by the state board of a local school board's request to waive provisions of
the Public School Code relating to length of school day, staffing patterns, subject areas
or the purchase of instructional materials; redesignated former Subsection E as
Subsection D; and rewrote present Subsection D, which formerly authorized the state
board to waive provisions of the Public School Code relating to staffing patterns, class
and teaching leads, subject areas, curriculum, testing, instructional time or the purchase
of instructional materials.

The 2004 amendment, effective May 19, 2004, amended Subsection A to change
"state board" to "secretary", amended Subsection B to change "state board" to
"department”, added a new Subparagraph (2) providing for the power of the enter into
contracts and redesignated former Subsection C and D as Paragraph (3) and (4)
Subsection B.

State board has powers implied from statute. — The authority of the state board in
the rule- or regulation-making context is not limited to those powers expressly granted
by statute, but includes all powers that may be fairly implied therefrom. Redman v.
Board of Regents, 102 N.M. 234, 693 P.2d 1266 (Ct. App. 1984).



Board may determine action not "good cause" for firing. — It is within the province

of the state board to decide that a private affair between consenting adults, an assistant
principal and a school secretary, is not "good and just cause" to fire an employee. Board
of Educ. v. Jennings, 98 N.M. 602, 651 P.2d 1037 (Ct. App. 1982).

Legislative power as to duties of state board. — The authority granted the state
board for the "control, management and direction of all public schools" under N.M.
Const., art. XIl, 8 6 must be specifically defined by the legislature and the legislature
may divest the state board of duties previously defined. N.M. Const., art. Xll, § 6 does
not, in itself, vest the state board with any particular duties and the legislature is
empowered to determine the scope of the board's authority. 1977 Op. Att'y Gen. No. 77-
6.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity of local or state denial of public
school courses or activities to private or parochial school students, 43 A.L.R.4th 776.

22-2-2. Department; general duties.
The department shall:

A. properly and uniformly enforce the provisions of the Public School Code
[22-1-1 NMSA 1978];

B. determine policy for the operation of all public schools and vocational
education programs in the state, including vocational programs that are part of a
juvenile construction industries initiative for juveniles who are committed to the custody
of the children, youth and families department;

C. supervise all schools and school officials coming under its jurisdiction,
including taking over the control and management of a public school or school district
that has failed to meet requirements of law or department rules or standards, and, until
such time as requirements of law, standards or rules have been met and compliance is
ensured, the powers and duties of the local school board and local superintendent shall
be suspended;

D. prescribe courses of instruction to be taught in all public schools in the
state, requirements for graduation and standards for all public schools, for private
schools seeking state accreditation and for the educational programs conducted in state
institutions other than the New Mexico military institute;

E. provide technical assistance to local school boards and school districts;
F. assess and evaluate public schools for accreditation purposes to

determine the adequacy of student gain in standards-required subject matter, adequacy
of student activities, functional feasibility of public school and school district



organization, adequacy of staff preparation and other matters bearing upon the
education of the students;

G. assess and evaluate all state institutions and those private schools that
desire state accreditation;

H. enforce requirements for home schools. Upon finding that a home school
is not in compliance with law, the department may order that a student attend a public
school or a private school,

l. require periodic reports on forms prescribed by it from all public schools
and attendance reports from private schools;

J. determine the qualifications for and issue licenses to teachers,
instructional support providers and school administrators according to law and
according to a system of classification adopted and promulgated by rules of the
department;

K. deny, suspend or revoke a license according to law for incompetency,
moral turpitude or any other good and just cause;

L. approve or disapprove all rules promulgated by an association or
organization attempting to regulate a public school activity and invalidate any rule in
conflict with any rule promulgated by the department. The department shall require an
association or organization attempting to regulate a public school activity to comply with
the provisions of the Open Meetings Act [10-15-1.1 NMSA 1978] and be subject to the
inspection provisions of the Public Records Act [14-3-1 NMSA 1978]. The department
may require performance and financial audits of an association or organization
attempting to regulate a public school activity. The department shall have no power or
control over the rules or the bylaws governing the administration of the internal
organization of the association or organization;

M. review decisions made by the governing board or officials of an
organization or association regulating a public school activity, and any decision of the
department shall be final in respect thereto;

N. require a public school under its jurisdiction that sponsors athletic
programs involving sports to mandate that the participating student obtain catastrophic
health and accident insurance coverage, such coverage to be offered through the
school and issued by an insurance company duly licensed pursuant to the laws of New
Mexico;

0. establish and maintain regional centers, at its discretion, for conducting
cooperative services between public schools and school districts within and among
those regions and for facilitating regulation and evaluation of school programs;



P. approve education curricula and programs offered in all two-year public
post-secondary educational institutions, except those in Chapter 21, Article 12 NMSA
1978, that lead to alternative licenses for degreed persons pursuant to Section 22-10A-
8 NMSA 1978 or licensure for educational assistants;

Q. withhold program approval from a college of education or teacher
preparation program that fails to offer a course on teaching reading that:

(1) is based upon current scientifically based reading research;
(2) aligns with department-adopted reading standards;

(3) includes strategies and assessment measures to ensure that beginning
teachers are proficient in teaching reading; and

(4) was designed after seeking input from experts in the education field;

R. annually, prior to December 1, prepare and publish a report on public and
private education in the state and distribute the report to the governor and the
legislature;

S. solicit input from local school boards and school districts in the formulation
and implementation of department rules; and

T. report to the legislature or any of its committees as requested and report
findings of any educational research study made with public money to the legislature
through its appropriate interim or standing committees.

History: 1953 Comp., § 77-2-2, enacted by Laws 1967, ch. 16, § 5; 1969, ch. 180, § 2;
1971, ch. 263, § 2; 1975, ch. 332, § 2; 1978, ch. 211, 8§ 8; 1979, ch. 51, § 1; 1984, ch.
39, 81,1985, ch. 21, § 3; 1987, ch. 77, 8 1; 1993, ch. 226, § 3; 1996, ch. 65, § 1; 1997,
ch. 19, 8 1; 1999, ch. 279, § 1, 2000, ch. 74, 8 1; 2001, ch. 286, § 1; 2001, ch. 299, 8§ 5;
2003, ch. 143, § 2; 2003, ch. 153, § 5; 2003, ch. 394, § 2; 2004, ch. 27, § 15.

ANNOTATIONS

Cross references. — For power to create and consolidate school districts, see 22-4-2
and 22-4-3 NMSA 1978.

For duties with respect to federal aid, see 22-9-1 NMSA 1978 et seq.

For duty to administer federal grants in aid of education, see 22-9-7 to 22-9-16 NMSA
1978.

For power to prescribe subjects taught in public schools generally, see 22-13-1 NMSA
1978.



For duty to regulate establishment of part-time schools, see 22-13-9 NMSA 1978.

For duties with respect to Instructional Material Law, see 22-15-1 NMSA 1978 et seq.
For approval of buildings erected near highways, see 22-20-2 NMSA 1978.

For duties pertaining to Variable School Calendar Act, see 22-22-1 NMSA 1978 et seq.

For duties pertaining to education and testing with respect to sickle cell trait and sickle
cell anemia, see 24-3-1 NMSA 1978.

The 1993 amendment, effective July 1, 1993, added the language beginning "and
adopt regulations" at the end of Subsection D; inserted "all state institutions and" in
Subsection F; deleted "under the authority of the secretary of health and environment”
at the end of Subsection J; inserted "or disapprove" near the beginning and inserted the
present second sentence of Subsection R; deleted "public” following "department of" in
Subsection V; and made minor stylistic changes throughout the section.

The 1996 amendment, effective May 15, 1996, added "other than New Mexico military
institute" at the end of Subsection J.

The 1997 amendment, effective June 20, 1997, substituted "adopt and promulgate
regulations"” for "promulgate and publish regulations” in Subsection M and added the
second sentence in Subsection R.

The 1999 amendment, effective June 18, 1999, substituted references to "rule" or
"rules” for "regulation” or "regulations" throughout the section, and added Subsection
AA.

The 2000 amendment, effective July 1, 2000, added "including vocational programs
that are part of a juvenile construction industries initiative for juveniles who are
committed to the custody of the children, youth and families department" at the end of
Subsection B.

2001 amendments. — Laws 2001, ch. 299, § 5, effective June 15, 2001, added
Subsections BB and CC. This section was also amended by Laws 2001, ch. 286, § 1,
effective June 15, 2001.

Pursuant to 12-1-8 NMSA 1978, this section is set out as amended by Laws 2001, ch.
299, 8§ 5.

Compiler's notes. — Laws 2003, ch. 143, § 3 would have repealed Section 22-2-2
NMSA 1978 effective July 1, 2004. The repeal of Section 22-2-2 was contingent upon
the adoption an amendment to Article 12, Section 6 of the constitution which was
approved at a special election held September 23, 2003. However, the July 1, 2004
repeal of Section 22-2-2 did not take effect, as prior to the July 1, 2004 effective date of



the repeal of Article 2, Laws 2004, ch. 27, § 29, effective May 19, 2004, repealed Laws
2003, ch. 143, § 3.

2003 amendments. — Laws 2003, ch. 394, § 2 and Laws 2003, ch. 153, 8 5 enact
identical amendments to Section 22-2-2 to

Amend Subsection G to delete "a certificate to any person teaching, assisting teachers,
supervising an instructional program, counseling, providing special instructional services
or administering in public schools" and insert the language set forth in Subsection G in
its place;

Amend Subsection H to add "deny", delete "certificate held by a certified school
instructor or certified school administrator" and insert "licenses to teachers, instructional
support providers and school administrators” and to change "immorality” to "moral
turpitude™;

Delete Subsection M and redesignate the succeeding subsections accordingly;

Split former Subsection X into two subsections and delete "provided, however, that no
plan shall require mandatory attendance by any member of a local school board";

Amend former Subsection AA (present Subsection Z) to delete "public school
educators” and insert "school employees" in its place; to delete from paragraph (2)
"including an evaluation component that will be used by the department of education in
approving local school district professional development plans; and" and insert in lieu
thereof new subparagraphs (a) through (e); and

Amend former Subsection CC, present BB, to add "scientifically based reading".

This section is amended as set out in Chapter 394, Section 2. See Section 12-1-8
NMSA 1978.

2004 repeal and reenactment. — This section was repealed and reenacted effective
May 19, 2004. Pursuant to Section 12-2A-14 NMSA 1978, it has been considered as an
amendment rather than as a repeal. The 2004 amendments changed "state board" to
"department” in the introductory language, added a new Subsection C, deleted former
Subsection D, revised substantially former Subsection E and redesignated it as
Subsection D, added a new Subsection E. Subsection F is former Subsection U,
Subsection G is former Subsection F, Subsection H is former Subsection Y, Subsection
| is former Subsection L, Subsection J is former Subsection C, Subsection K is former
Subsection H, Subsection L is a new subsection, Subsection M is former Subsection R,
Subsection N is former Subsection M, Subsection Q is former Subsection BB,
Subsections R, S and T are new Subsections.

Board may determine action not "good cause" for firing. — It is within the province
of the state board to decide that a private affair between consenting adults, an assistant



principal and a school secretary, is not "good and just cause" to fire an employee. Board
of Educ. v. Jennings, 98 N.M. 602, 651 P.2d 1037 (Ct. App. 1982).

And decision will be upheld unless unreasonable. — Deciding whether or not an
administrator is fit to perform his duties is a question of policy, and the appellate court
will not alter the state board's decision unless the court is convinced it is unreasonable,
not supported by substantial evidence or not in accordance with law. Board of Educ. v.
Jennings, 98 N.M. 602, 651 P.2d 1037 (Ct. App. 1982).

Law reviews. — For article, "Constitutional Limitations on the Exercise of Judicial
Functions by Administrative Agencies,” see 7 Nat. Resources J. 599 (1967).

For comment, "Compulsory School Attendance - Who Directs the Education of a Child?
State v. Edgington,” see 14 N.M.L. Rev. 453 (1984).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity of statute or other regulations
as to the use, or teaching, of foreign languages in schools, 7 A.L.R. 1695, 29 A.L.R.
1452.

Extent of legislative power with respect to curriculum, 39 A.L.R. 477, 53 A.L.R. 832.

Bias of members of license revocation board, 97 A.L.R.2d 1210.

Tort liability of public schools and institutions of higher learning for educational
malpractice, 1 A.L.R.4th 1139.

Validity of state regulation of curriculum and instruction in private and parochial schools,
18 A.L.R.4th 649.

Validity of local or state denial of public school courses or activities to private or
parochial school students, 43 A.L.R.4th 776.

AIDS infection as affecting right to attend public school, 60 A.L.R.4th 15.

Validity, construction, and effect of provision releasing school from liability for injuries to
students caused by interscholastic and other extracurricular activities, 85 A.L.R.4th 344.

78 C.J.S. Schools and School Districts § 81 et seq.

22-2-2.1. Additional department duties; waiver of certain
requirements.

A. The department shall approve all reasonable requests to waive the following for
all public schools that exceed educational standards as determined by the department:



(1)  accreditation review requirements as provided in Section 22-2-2 NMSA
1978;

(2)  the length of the school day requirement as provided in Section 22-2-8.1
NMSA 1978;

(3) theindividual class load requirement as provided in Section 22-10A-20
NMSA 1978;

(4) the subject area requirement as provided in Section 22-13-1 NMSA 1978;
and

(5) purchase of instructional material from the department-approved multiple
list requirement as provided in Section 22-15-8 NMSA 1978.

B. Upon receiving a waiver request from a school that exceeds educational
standards and in addition to the requirements set forth in Subsection A of this section,
the department may waive:

(1) the graduation requirement as provided in Section 22-13-1.1 NMSA 1978;
(2)  evaluation standards for school personnel; and

(3)  other requirements of the Public School Code [22-1-1 NMSA 1978] that
impede innovation in education if the waiver request is supported by the teachers at the
requesting school and the requesting school's local school board.

C. Waivers granted pursuant to this section shall begin in the school year following
that in which a public school exceeds educational standards and may remain in effect
as long as the school continues to exceed educational standards.

D. The department shall only waive requirements that do not conflict with the federal
No Child Left Behind Act of 2001 or rules adopted pursuant to that act.

History: Laws 2003, ch. 104, 8§ 1; 2003, ch. 143, § 2; 2004, ch. 27, § 16.
ANNOTATIONS

Cross references. — For the federal No Child Left Behind Act of 2001, see Title 20 of
the U.S.C., P.L. 107-110.

The 2004 amendment, effective May 19, 2004, amended Subsection A to change
"state board" to "department”, amended Paragraphs (3) and (4) of Subsection A to
change statutory references, amended Paragraph (5) of Subsection A to change "state-
board-approved" to "department-approved”, amended Paragraph (1) of Subsection B to



change the statutory reference and amended Subsection D to change state board to
department.

22-2-2.2. Commission; duties.

A. The commission shall work with the department to develop the five-year strategic
plan for public elementary and secondary education in the state. The strategic plan shall
be updated at least biennially. The commission shall solicit the input of persons who
have an interest in public school policy, including local school boards, school districts
and school employees; home schooling associations; parent-teacher associations;
educational organizations; the commission on higher education; colleges, universities
and vocational schools; state agencies responsible for educating resident children;
juvenile justice agencies; work force development providers; and business
organizations.

B. In addition to the duty provided in Subsection A of this section, the commission
shall:

(1)  solicit input from local school boards, school districts and the public on
policy and governance issues and report its findings and recommendations to the
secretary and the legislature; and

(2) recommend to the secretary conduct and process guidelines and training
curricula for local school boards.

History: Laws 2004, ch. 27, § 17.

22-2-3. Repealed.
ANNOTATIONS
Repeals. — Laws 2004, ch. 27, 8§ 29 repealed Section 22-2-3 NMSA 1978, relating to

compensation, effective May 19, 2004. For provisions of former section, see New
Mexico One Source of Law DVD.

22-2-4. Repealed.
ANNOTATIONS
Repeals. — Laws 2004, ch. 27, § 29 repealed Section 22-2-4 NMSA 1978, relating to

officers and meetings, effective May 19, 2004. For provisions of former section, see
New Mexico One Source of Law DVD.

22-2-5. Repealed.



ANNOTATIONS
Repeals. — Laws 2004, ch. 27, § 29 repealed Section 22-2-5 NMSA 1978, relating to

delegation of administrative functions, effective May 19, 2004. For provisions of former
section, see New Mexico One Source of Law DVD.

22-2-6. Repealed.
ANNOTATIONS
Repeals. — Laws 2004, ch. 27, § 29 repealed Section 22-2-6 NMSA 1978, relating to

department duties, effective May 19, 2004. For provisions of former section, see New
Mexico One Source of Law DVD.

22-2-6.1. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.1 NMSA 1978 as 22-
29-1 NMSA 1978, effective April 4, 2003.

22-2-6.2. Recompiled.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.2 NMSA 1978 as 22-
29-2 NMSA 1978, effective April 4, 2003.

22-2-6.3. Recompiled.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.3 NMSA 1978 as 22-
29-3 NMSA 1978, effective April 4, 2003.

22-2-6.4. Recompiled.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.4 NMSA 1978 as 22-
29-4 NMSA 1978, effective April 4, 2003.

22-2-6.5. Recompiled.

ANNOTATIONS



Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.5 NMSA 1978 as 22-
29-5 NMSA 1978, effective April 4, 2003.

22-2-6.6. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.6 NMSA 1978 as 22-
29-6 NMSA 1978, effective April 4, 2003.

22-2-6.7. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled former 22-2-6.7 NMSA 1978,
as 22-29-7 NMSA 1978, effective April 4, 2003.

22-2-6.8. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.8 NMSA 1978 as 22-
29-8 NMSA 1978, effective April 4, 2003.

22-2-6.9. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.9 NMSA 1978 as 22-
29-9 NMSA 1978, effective April 4, 2003.

22-2-6.10. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-2-6.10 NMSA 1978 as 22-
29-10 NMSA 1978, effective April 4, 2003.

22-2-6.11. Recompiled.
ANNOTATIONS
Recompilations. — Laws 2003, ch. 153, § 60 recompiles and amends 22-2-6.11

NMSA 1978, relating to the design and implementation of a statewide reading initiative,
as 22-13-1.3 NMSA 1978, effective April 4, 2003.



22-2-6.12. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 30 recompiles and amends 22-8-6.12
NMSA 1978, relating to the creation of the public school reading proficiency fund, as 22-
8-43 NMSA 1978, effective April 4, 2003.

22-2-7. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 153, § 73 repeals 22-2-7 NMSA 1978, as enacted by Laws
1967, ch. 16, 8§ 10, relating to surety bonds for state superintendent and designated
employees of the department of education, effective April 4, 2003. For provisions of
former section, see New Mexico One Source of Law DVD.

22-2-8. School standards.

The state board [department] shall prescribe standards for all public schools in the
state. A copy of these standards shall be furnished by the department to each local
school board, local superintendent and school principal. The standards shall include
standards for the following areas:

A. curriculum, including academic content and performance standards;

B. organization and administration of education;

C. the keeping of records, including financial records prescribed by the
department;

D. membership accounting;

E. teacher preparation;

F. the physical condition of public school buildings and grounds; and

G. educational facilities of public schools, including laboratories and libraries.

History: 1953 Comp., § 77-2-8, enacted by Laws 1967, ch. 16, § 11; 2003, ch. 143, § 2;
2003, ch. 153, 8§ 7.

ANNOTATIONS

Cross references. — For student achievement, see 22-2C-1 NMSA 1978.



For references to the former board of public education, see 9-24-15 NMSA 1978.

The 2003 amendment, effective April 4, 2003, substituted "School" for "Educational” at
the beginning of the section heading; inserted "local superintendent and school
principal" following "local school board" near the middle of the first paragraph; added
"including academic content and performance standards” at the end of Subsection A;
and in Subsection C substituted "including"” for "other than" near the middle and
substituted "department” for "chief" at the end.

Compiler's notes. — Laws 2003, ch. 143, 8 3 would have repealed Article 2 of Chapter
22 NMSA 1978 effective July 1, 2004. The repeal of Article 2 of Chapter 22 was
contingent upon the adoption of an amendment to Article 12, Section 6 of the
constitution which was approved at a special election held September 23, 2003.
However, the repeal of Article 2 of Chapter 22 did not take effect, as prior to the July 1,
2004 effective date of the repeal of Article 2, Laws 2004, ch. 27, § 29, effective May 19,
2004, repealed Laws 2003, ch. 143, § 3.

School board may allocate attendance within district. — So long as the statutory
and constitutional minimum educational standards are satisfied, the local school board
may allocate attendance within the district. 1979 Op. Att'y Gen. No. 79-36.

22-2-8.1. Length of school day; minimum.

A. Except as otherwise provided in this section, regular students shall be in school-
directed programs, exclusive of lunch, for a minimum of the following:

(1)  kindergarten, for half-day programs, two and one-half hours per day or
four hundred fifty hours per year or, for full-day programs, five and one-half hours per
day or nine hundred ninety hours per year;

(2)  grades one through six, five and one-half hours per day or nine hundred
ninety hours per year; and

(3) grades seven through twelve, six hours per day or one thousand eighty
hours per year.

B. Thirty-three hours of the full-day kindergarten program may be used for home
visits by the teacher or for parent-teacher conferences. Twenty-two hours of grades one
through five programs may be used for home visits by the teacher or for parent-teacher
conferences.

C. Nothing in this section precludes a local school board from setting length of
school days in excess of the minimum requirements established by Subsection A of this
section.



D. The state superintendent [secretary] may waive the minimum length of school
days in those districts where such minimums would create undue hardships as defined
by the state board [department].

History: 1978 Comp., § 22-2-8.1, enacted by Laws 1986, ch. 33, § 2; 1993, ch. 226, § 4;
2000, ch. 107, § 1; 2003, ch. 72, § 1.

ANNOTATIONS
Cross references. — For student achievement, see 22-2C-1 NMSA 1978 et seq.
For full-time kindergarten, see 22-13-3.2 NMSA 1978.

For references to the state superintendent to the secretary of public education, see 9-
24-15 NMSA 1978.

The 1993 amendment, effective July 1, 1993, deleted former Subsection D, which read
"The provisions of this section shall be effective with the 1987-88 school year" and
made minor stylistic changes in Subsection A.

The 2000 amendment, effective May 17, 2000, rewrote Subsection A(1) which read
"Kindergarten, two and one-half hours per day or four hundred and fifty hours per year."

The 2003 amendment, effective June 20, 2003, added "Except as otherwise provided
in this section," at the beginning of Subsection A; and added present Subsection B and
redesignated the subsequent paragraphs accordingly.

Compiler's notes. — Laws 2003, ch. 143, 8§ 3 would have repealed Article 2 of Chapter
22 NMSA 1978 effective July 1, 2004. The repeal of Article 2 of Chapter 22 was
contingent upon the adoption of an amendment to Article 12, Section 6 of the
constitution which was approved at a special election held September 23, 2003.
However, the repeal of Article 2 of Chapter 22 did not take effect, as prior to the July 1,
2004 effective date of the repeal of Article 2, Laws 2004, ch. 27, § 29, effective May 19,
2004, repealed Laws 2003, ch. 143, 8§ 3.

22-2-8.2. Recompiled.
ANNOTATIONS
Recompilations. — Laws 2003, ch. 153, § 51 recompiles and amends 22-2-8.2 NMSA

1978, relating to staffing patterns, class and teaching loads, as 22-10A-20 NMSA 1978,
effective April 4, 2003.

22-2-8.3. Repealed.

ANNOTATIONS



Repeals. — Laws 2003, ch. 153, § 73 repeals 22-2-8.3 NMSA 1978, as amended by
Laws 1997, ch. 234, § 1, relating to subject and minimum instructional areas
requirements and accreditation, effective April 4, 2003. For provisions of former section,
see New Mexico One Source of Law DVD. For present comparable provisions, see 22-
13-1 NMSA 1978.

22-2-8.4. Recompiled.
ANNOTATIONS
Recompilations. — Laws 2003, ch. 153, § 58 recompiles and amends 22-2-8.4 NMSA

1978, relating to graduation requirements, as 22-13-1.1 NMSA 1978, effective April 4,
2003.

22-2-8.5. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, § 73 repeals 22-2-8.5 NMSA 1978, as amended by
Laws 2001, ch. 331, 8 1, relating to additional statewide testing by adding reading

assessments and writing production tests, effective April 4, 2003. For provisions of
former section, see New Mexico One Source of Law DVD.

22-2-8.6. Recompiled.
ANNOTATIONS
Recompilations. — Laws 2003, ch. 153, § 15 recompiles and amends 22-2-8.6 NMSA

1978, relating to educational content standards remediation programs, promotion
policies and restrictions, as 22-2C-6 NMSA 1978, effective April 4, 2003.

22-2-8.7. Recompiled.
ANNOTATIONS
Recompilations. — Laws 2003, ch. 153, § 37 recompiles and amends 22-2-8.7 NMSA

1978, relating to certification requirements for elementary and secondary education, as
22-10A-6 NMSA 1978, effective April 4, 2003.

22-2-8.8. General educational development certificates

The department of education [public education department] shall issue a general
educational development certificate to any candidate who is at least sixteen years of
age and who has successfully completed the general educational development tests.



History: Laws 1999, ch. 193, § 1.
ANNOTATIONS
Cross references. — As to student achievement, see 22-2C-1 NMSA 1978.

For references to the former department of education, see 9-24-15 NMSA 1978.

22-2-8.9. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, § 73 repeals 22-2-8.9 NMSA 1978, as enacted by
Laws 2001, ch. 165, 8 1, relating to reading enhancement for public school students not

reading at grade level, effective April 4, 2003. For provisions of former section, see New
Mexico One Source of Law DVD.

22-2-8.10. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, § 73 repeals 22-2-8.10 NMSA 1978, as enacted by
Laws 2002, ch. 287, 8 1, relating to the statewide mentorship program for certain

beginning teachers, effective April 4, 2003. For provisions of former section, see New
Mexico One Source of Law DVD.

22-2-8.11. High school curricula and end-of-course tests;
alignment.

High school curricula and end-of-course tests shall be aligned with the placement
tests administered by two- and four-year public educational institutions in New Mexico.

The department of education shall collaborate with the commission on higher
education in aligning high school curricula and end-of-course tests with the placement
tests.

History: Laws 2003, ch. 37, § 1.
ANNOTATIONS

Cross references. — for student achievement, see 22-2C-1 NMSA 1978.

For meaning of department of public education and state board of education, see 9-24-
14 NMSA 1978.



Duplicate laws. — Laws 2003 ch. 37, 8§ 1, and Laws 2003, ch. 71, 8 1 enact identical
new sections of the law, effective on June 20, 2003. Both have been compiled as 22-2-
8.11 NMSA 1978.

22-2-8.12. Repealed.
ANNOTATIONS

Repeals. — Laws 2004, ch. 27, § 29 repeals Section 22-2-8.12 NMSA 1978, being
Laws 2003, ch. 159, § 1 effective July 1, 2004.For provisions of former section, see
New Mexico One Source of Law DVD.

22-2-8.13. Standardized statewide grading system.

The department shall adopt and promulgate rules to establish a standardized
alphabetic or numeric grading system based on the 4.0 scale or one hundred percent
scale to be used by all public schools for grades five through twelve that is aligned with
the New Mexico academic content and performance. A public school shall include the
results of standards-based assessments in the standardized grading system and may
augment the standardized grading system with a narrative or other method that
measures a student's academic, social, behavioral or other skills.

History: Laws 2007, ch. 255, § 1.
ANNOTATIONS
Effective dates. — Laws 2007, ch. 255 contains no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, is effective June 15, 2007, 90 days after the
adjournment of the legislature.

22-2-9. United States [and New Mexico] flag[s]; display regulations.

The flag of the United States and the flag of the State of New Mexico shall be
displayed in each classroom and on or within all public school buildings of this state
according to the regulations adopted by the state board [department].

History: 1953 Comp., 8 77-2-9, enacted by Laws 1967, ch. 16, § 12; 1979, ch. 18, 8 1;
1989, ch. 37, § 1.

ANNOTATIONS

The 1989 amendment, effective June 16, 1989, inserted "and the flag of the State of

New Mexico" and substituted "in each classroom and on or within all" for "on or within".

Law reviews. — For comment, "Official Symbols: Use and Abuse," see 1 N.M. L. Rev.
352 (1971).



22-2-10. Educational research reports.

The findings of any educational research study made with public money shall be
reported to the legislature or any of its committees upon request of the legislature or any
of its committees. The legislature or any of its committees may require quarterly or more
frequent progress reports concerning any such research.

History: 1953 Comp., § 77-2-10, enacted by Laws 1967, ch. 16, § 13.

ANNOTATIONS

22-2-11. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 151, § 9 repeals 22-2-11 NMSA 1978, effective June 20,
2003, relating to the creation of the Indian education division. For provisions of former
sections, see New Mexico One Source of Law DVD.

22-2-12. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 151, § 9 repeals 22-2-12 NMSA 1978, effective June 20,
2003, relating to the appointment of a division head for Indian education. For provisions
of former sections, see New Mexico One Source of Law DVD.

22-2-13. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 151, § 9 repeals 22-2-13 NMSA 1978, effective June 20,
2003, relating to the duties and responsibilities of the Indian education division. For
provisions of former sections, see New Mexico One Source of Law DVD.

22-2-14. Local school boards; public schools; suspension;
procedures.

A. Money budgeted by a school district shall be spent first to attain and maintain the
requirements for a school district as prescribed by law and by standards and rules as
prescribed by the department. The department shall give written notification to a local
school board, local superintendent and school principal, as applicable, of any failure to
meet requirements by any part of the school district under the control of the local school
board. The notice shall specify the deficiency. Instructional units or administrative
functions may be disapproved for such deficiencies. The department shall disapprove



instructional units or administrative functions that it determines to be detrimental to the
educational process.

B. Within thirty days after receipt of the notice of failure to meet requirements, the
local school board, local superintendent and school principal, as applicable, shall:

(1) comply with the specific and attendant requirements in order to remove
the cause for disapproval; or

(2)  submit plans satisfactory to the department to meet requirements and
remove the cause for disapproval.

C. The secretary, after consultation with the commission, shall suspend from
authority and responsibility a local school board, local superintendent or school principal
that has had notice of disapproval and fails to comply with procedures of Subsection B
of this section. The department shall act in lieu of the suspended local school board,
local superintendent or school principal until the department removes the suspension.

D. To suspend a local school board, local superintendent or school principal, the
secretary shall deliver to the local school board an alternative order of suspension,
stating the cause for the suspension and the effective date and time the suspension will
begin. The alternative order shall also contain notice of a time, date and place for a
public hearing, prior to the beginning of suspension, to be held by the department, at
which the local school board, local superintendent or school principal may appear and
show cause why the suspension should not be put into effect. Within five days after the
hearing, the secretary shall make permanent, modify or withdraw the alternative order.

E. The secretary may suspend a local school board, local superintendent or school
principal when the local school board, local superintendent or school principal has been
notified of disapproval and when the department has sufficient reason to believe that the
educational process in the school district or public school has been severely impaired or
halted as a result of deficiencies so severe as to warrant disapproved status before a
public hearing can be held.

F. The department, while acting in lieu of a suspended local school board, local
superintendent or school principal, shall execute all the legal authority of the local
school board, local superintendent or school principal and assume all the
responsibilities of the local school board, local superintendent or school principal.

G. The provisions of this section shall be invoked at any time the secretary, after
consultation with the commission, finds the school district or public school has failed to
attain and maintain the requirements of law or department standards and rules.

H. The commission shall consult with the secretary and may recommend alternative
actions for the secretary's consideration.



I. A local school board, local superintendent or school principal aggrieved by a
decision of the secretary may appeal to the district court pursuant to the provisions of
Section 39-3-1.1 NMSA 1978.

History: 1953 Comp., § 77-6-10, enacted by Laws 1967, ch. 16, § 64; 1969, ch. 180, §
7, 1972, ch. 89, 8§ 1; reenacted by 1978, ch. 129, § 1; 1979, ch. 52, § 1; 1988, ch. 64, §
12; 2003, ch. 153, § 8; 2004, ch. 27, § 18.

ANNOTATIONS

Cross references. — For courses of instruction generally, see 22-13-1 NMSA 1978 et
seq.

The 1988 amendment, effective May 18, 1988, deleted former Subsection C which
read "A copy of all disapproval notices shall be sent to the director" and redesignated
succeeding subsections accordingly; deleted "and director” following "state
superintendent” in the second sentence in present Subsection C and in Subsection F;
inserted "school" preceding "district”" in present Subsection E; substituted "local school
board" for "local board of education” in present Subsection F; and made minor stylistic
changes throughout the section.

The 2003 amendment, effective April 4, 2003, substituted "Local school boards; public
schools; suspension” for "Education requirements; enforcement" at the beginning of the
catchline; in Subsection A substituted "rules" for "regulations” following "standards and"
near the beginning and inserted "local superintendent and school principal, as
applicable" following "local school board" near the middle; inserted "local superintendent
and school principal, as applicable"” following "local school board" near the end of
Subsection B; in Subsection C inserted "local superintendent or school principal”
following "local school board" near the middle and inserted "local superintendent or
school principal” following "local school board," near the end; in Subsection D inserted
"local superintendent or school principal” following "local school board" near the
beginning and near the middle, and substituted "the suspension should not be put into
effect” for "it should not be suspended" following "show cause why" near the end; in
Subsection E inserted "local superintendent or school principal” following "local school
board" once near the beginning and once near the middle, and inserted "or public
school" following "school district" near the middle; in Subsection F inserted "local
superintendent or school principal” following "local school board" near the beginning
and near the middle and at the end, and substituted "the local school" for "that"
following "responsibilities of* near the end; and in Subsection G inserted "or public
school" following "school district" near the middle and substituted "rules" for
"regulations” at the end.

The 2004 amendment, effective May 19, 2004, amended Subsections B, C, D, E and F
to change "state superintendent" and "state board" to "department” and added a new
Subsection H.



22-2-15. Repealed.
ANNOTATIONS

Repeals. — Repealed by Laws 2004, ch. 29, § 29 effective May 19, 2004. Laws 2003,
ch. 143, 8 2 would have repealed this section, relating to suspension hearings, effective
July 1, 2004; however, Laws 2003, ch. 143 was repealed prior to taking effect by Laws
2004, ch. 27, § 29.

22-2-16. Reports.

The state superintendent [secretary] shall report all actions taken under provisions of
Sections 22-2-14 and 22-2-15 NMSA 1978 to the legislative school study committee.
The state superintendent and director shall report all actions taken under provisions of
Section 22-8-30 NMSA 1978 to the legislative school study committee [legislative
education study committee].

History: 1953 Comp., § 77-6-10.2, enacted by Laws 1969, ch. 180, § 9; reenacted by
1978, ch. 129, § 3.

ANNOTATIONS

Cross references. — For references to former state superintendent to the secretary of
education, see 9-24-15 NMSA 1978.

Compiler's notes. — Laws 1979, ch. 267, 8 1 changed the name of the "legislative
school study committee" to the "legislative education study committee”..

22-2-17. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, 8§ 73 repeals 22-2-17 NMSA 1978, as enacted by
Laws 1993, ch. 168, 8 1, relating to legislative findings that a high percentage of
students continue to drop out of school prior to earning a high school diploma, effective

April 4, 2003. For provisions of former section, see New Mexico One Source of Law
DVD.

22-2-18. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 153, § 73 repeals 22-2-18 NMSA 1978, as enacted by
Laws 1993, ch. 168, 8§ 2, relating to development of a program to provide alternative



opportunities to at-risk students, effective April 4, 2003. For provisions of former section,
see New Mexico One Source of Law DVD.

22-2-19. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-2-19 NMSA 1978,
as 22-13-3.2 NMSA 1978, effective April 4, 2003.

22-2-20. Kindergarten plus; pilot project; eligibility; application;
reporting and evaluation; creating a fund.

A. The "kindergarten plus" pilot project is created as a six-year study that extends
the kindergarten year by up to four months for participating students and measures the
effect of additional time on literacy, numeracy and social skills development. The
purpose of kindergarten plus is to demonstrate that increased time in kindergarten
narrows the achievement gap between disadvantaged students and other students and
increases cognitive skills and leads to higher test scores for all participants.

B. The pilot project shall be administered by the department and shall provide the
funding for approved full-day kindergarten programs to be extended by at least forty
instructional days, beginning approximately two months earlier and ending
approximately two months later than other classes. For the first year, the pilot project
shall begin July 1 and run two hundred twenty instructional days; in the second and third
years, kindergarten plus may begin or end at any time that provides for the same
number of instructional days.

C. Kindergarten plus shall be conducted in the Albuquerque, Gallup-McKinley,
Gadsden and Las Cruces school districts and may be conducted in any other school
district with high-poverty schools. For the remainder of the pilot project, the original pilot
school districts may expand their kindergarten plus programs by adding additional
classes or schools or both. Full-day kindergarten programs in high-poverty public
schools in those school districts are eligible to apply for kindergarten plus. For the
purposes of kindergarten plus, "high-poverty school" means a public school in which
eighty-five percent or more of the students are eligible for free or reduced fee lunch.

D. The department shall determine application requirements and procedures and
criteria for evaluating applications. An applicant must demonstrate that its kindergarten
plus program will meet all department standards and employ only qualified teachers and
other staff. The department shall provide additional professional development for
kindergarten plus teachers in how young children learn to read. Teachers and
educational assistants shall be paid at the same rate and under the same terms for
kindergarten plus as teachers and educational assistants are paid for regular full-day
kindergarten programs.



E. Students participating in kindergarten plus shall be evaluated at the beginning of
kindergarten plus, and their progress in literacy shall be measured through standardized
assessments in kindergarten and in first grade.

F. The department shall establish reporting and evaluation requirements for
participating schools, including student and program assessments. The department
shall provide interim and final reports annually to the legislature and the governor on the
efficacy of the pilot project.

G. In addition to legislative appropriations for the pilot project, the department shall
seek public and private grants and donations. Grants and donations shall be deposited
in the "kindergarten plus fund”, created in the state treasury. Income from investment of
the fund shall be deposited in the fund. The department shall administer the fund, and
money in the fund is appropriated to the department to carry out the purposes of the
pilot project. Money shall be expended in accordance with the terms of the grants and
donations. Unless otherwise specified by the terms of a grant or donation, money in the
fund at the end of the pilot project shall revert to the general fund. Expenditures from the
fund shall be by warrants of the secretary of finance and administration drawn pursuant
to vouchers signed by the secretary of public education or the secretary's authorized
representative.

History: Laws 2003, ch. 130, § 1; 2006, ch. 57, § 1.
ANNOTATIONS

The 2006 amendment, effective March 6, 2006, changes the length of the study from
three years to six years in Subsection A; extends the kindergarten year by up to four
months in Subsection A; provides in Subsection C that kindergarten plus may be
conducted in any school district with high-poverty schools and that for the remainder of
the project, the original school districts may expand their programs by adding additional
classes or schools; deletes the provision in Subsection C that if not enough schools
qualify for the project for the amount of funding available, the department may extend
eligibility in other school districts; provides in Subsection D that educational assistants
shall be paid the same rate as teachers and educational assistants are paid in regular
kindergarten programs; in Subsection E, deletes the requirement for evaluation in
numeracy and cognitive and social skills and the provision that the department shall
provide for professional development in how young children learn how to read.

ARTICLE 2A
Tutor-Scholars Program

(Repealed by Laws 1991, ch. 126, § 9.)

22-2A-1. Repealed.



ANNOTATIONS
Repeals. — Laws 1991, ch. 126, § 9 repeals 22-2A-1 NMSA 1978, as enacted by Laws

1991, ch. 126, § 1, relating to tutors-scholars program, effective June 30, 1994. For
provisions of former sections, see New Mexico One Source of Law DVD.

22-2A-2. Repealed.
ANNOTATIONS
Repeals. — Laws 1991, ch. 126, § 9 repeals 22-2A-2 NMSA 1978, as enacted by Laws

1991, ch. 126, § 2, relating to tutors-scholars program, effective June 30, 1994. For
provisions of former sections, see New Mexico One Source of Law DVD.

22-2A-3. Repealed.
ANNOTATIONS
Repeals. — Laws 1991, ch. 126, § 9 repeals 22-2A-3 NMSA 1978, as enacted by Laws

1991, ch. 126, § 3, relating to tutors-scholars program, effective June 30, 1994. For
provisions of former sections, see New Mexico One Source of Law DVD.

22-2A-4. Repealed.
ANNOTATIONS
Repeals. — Laws 1991, ch. 126, § 9 repeals 22-2A-4 NMSA 1978, as enacted by Laws

1991, ch. 126, § 4, relating to tutors-scholars program, effective June 30, 1994. For
provisions of former sections, see New Mexico One Source of Law DVD.

22-2A-5. Repealed.
ANNOTATIONS
Repeals. — Laws 1991, ch. 126, § 9 repeals 22-2A-5 NMSA 1978, as enacted by Laws

1991, ch. 126, § 5, relating to tutors-scholars program, effective June 30, 1994. For
provisions of former sections, see New Mexico One Source of Law DVD.

22-2A-6. Repealed.
ANNOTATIONS
Repeals. — Laws 1991, ch. 126, § 9 repeals 22-2A-6 NMSA 1978, as enacted by Laws

1991, ch. 126, § 6, relating to tutors-scholars program, effective June 30, 1994. For
provisions of former sections, see New Mexico One Source of Law DVD.



22-2A-7. Repealed.
ANNOTATIONS
Repeals. — Laws 1991, ch. 126, § 9 repeals 22-2A-7 NMSA 1978, as enacted by Laws

1991, ch. 126, § 7, relating to tutors-scholars program, effective June 30, 1994. For
provisions of former sections, see New Mexico One Source of Law DVD.

22-2A-8. Repealed.
ANNOTATIONS
Repeals. — Laws 1991, ch. 126, § 9 repeals 22-2A-8 NMSA 1978, as enacted by Laws

1991, ch. 126, § 8, relating to tutors-scholars program, effective June 30, 1994. For
provisions of former sections, see New Mexico One Source of Law DVD.

ARTICLE 2B
Regional Cooperative Education

22-2B-1. Short title.

Chapter 22, Article 2B NMSA 1978 may be cited as the "Regional Cooperative
Education Act".

History: Laws 1993, ch. 232, § 1; 2001, ch. 293, § 3.
ANNOTATIONS

The 2001 amendment, effective June 15, 2001, substituted "Chapter 22, Article 2B
NMSA 1978" for "Sections 1 through 6 of this act".

22-2B-2. Definitions.
As used in the Regional Cooperative Education Act [22-2B-1 NMSA 1978]:
A. "council” means a regional education coordinating council; and
B. "cooperative" means a regional education cooperative.
History: Laws 1993, ch. 232, § 2; 2001, ch. 293, § 4.

ANNOTATIONS



The 2001 amendment, effective June 15, 2001, deleted Subsection C which formerly
read "fund' means an educational cooperative fund".

22-2B-3. Regional education cooperatives authorized.

A. The state board [department] may authorize the existence and operation of
"regional education cooperatives"”. Upon authorization by the state board, local school
boards may join with other local school boards or other state-supported educational
institutions to form cooperatives to provide education-related services. Cooperatives
shall be deemed individual state agencies administratively attached to the department
of education; provided that:

(1) pursuant to the rules of the state board [department], cooperatives may
own, and have control and management over, buildings and land independent of the
director of the property control division of the general services department;

(2)  cooperatives shall not submit budgets to the department of finance and
administration but shall submit them to the department of education. The state board
[department] shall, by rule, determine the provisions of the Public School Finance Act
[22-8-1 NMSA 1978] relating to budgets and expenditures that are applicable to
cooperatives; and

3) pursuant to the rules of the state board [department], the state
superintendent [secretary] may, after considering the factors specified in Section 22-8-
38 NMSA 1978, designate a cooperative council as a board of finance with which all
funds appropriated or distributed to it shall be deposited. If such a designation is not
made or if such a designation is suspended by the state superintendent, the money
appropriated or to be distributed to a cooperative shall be deposited with the state
treasurer. Unexpended or unencumbered balances in the account of a cooperative shall
not revert.

B. The state board [department] shall, by rule, establish minimum criteria for the
establishment and operation of cooperatives. The state board shall also establish
procedures for oversight of cooperatives to ensure compliance with state board rule.
Cooperatives shall be exempt from the provisions of the Personnel Act [10-9-1 NMSA
1978].

C. The state board [department], with full participation by the cooperatives, shall
develop a statewide long-range plan for educational and technical assistance activities
in public and charter schools served by the cooperatives. The state board and
cooperatives shall report on the initial planning activities to the legislative finance
committee, the legislative education study committee and the office of the governor by
November 15, 2001 and shall provide annual reports thereafter.

History: Laws 1993, ch. 232, § 3; 2001, ch. 293, § 5.



ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

For the legislative finance committee, see 2-5-1 NMSA 1978.

For the legislative education study committee, see 2-10-1 NMSA 1978.

The 2001 amendment, effective June 15, 2001, in Subsection A, deleted "to qualified
school-age residents of participating educational entities” from the end of the second
sentence, added "provided that" at the end of the third sentence, and added Paragraphs

(1) through (3); substituted "rule” for "regulation™ twice in Subsection B; and added
Subsection C.

22-2B-4. Regional education coordinating councils created;
membership.

A. Subject to regulations adopted by the state board [department] , each
cooperative shall be governed by a regional education coordinating council.

B. Councils shall be composed of the superintendents or chief administrative
officers of each local school district or state-supported educational institution
participating in the cooperative.

C. Members of each council shall elect a chairman from its members. Meetings
shall be held at the call of the chairman. A meeting of a majority of the members of the
council constitutes a quorum for the purpose of conducting business.

History: Laws 1993, ch. 232, § 4.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

22-2B-5. Regional education coordinating councils; duties.

A. Each council shall oversee the function and operation of a cooperative. At the
direction of the council, the cooperative shall provide:

(1) education-related services to all entities participating in the cooperative;

(2) technical assistance and staff development opportunities to all entities
participating in the cooperative;



3) cooperative purchasing capabilities and fiscal management opportunities
to all entities participating in the cooperative; or

(4)  such additional services to participating entities as may be determined by
the council to be appropriate.

B. Pursuant to regulation of the state board [department], each council shall:

(1) adopt a budget and administrative guidelines as necessary to carry out the
purposes of the cooperative; and

(2) hire an executive director and necessary additional staff.
History: Laws 1993, ch. 232, § 5.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

22-2B-6. Repealed.

ANNOTATIONS
Repeals. — Laws 2001, ch. 293, § 7 repeals 22-2B-6 NMSA 1978, as enacted by Laws
1993, ch. 232, § 6, relating to the creation of educational cooperative funds, effective

June 15, 2001. For provisions of former section, see New Mexico One Source of Law
DVD.

ARTICLE 2C
Assessment and Accountability

22-2C-1. Short title.

Chapter 22, Article 2C NMSA 1978 may be cited as the "Assessment and
Accountability Act".

History: 1978 Comp., 8§ 22-2A-1, enacted by Laws 2003, ch. 153, § 10; 2007, ch. 307, §
2; 2007, ch. 308, § 2; 2007, ch. 309, § 2.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler. It was not
enacted by the legislature, and is not part of the law. Laws 2003, ch. 153, 8§ 10 to 20



was enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but was relocated due to the existing
Article 2A.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

2007 amendments. — Laws 2007, ch. 307, § 2, Laws 2007, ch. 308, § 2 and Laws

2007, ch. 309, § 2 enacted identical amendments to this section. The 2007
amendments, effective June 15, 2007, change the statutory reference to the act.

22-2C-2. Purposes.

The purposes of the Assessment and Accountability Act [22-2C-1 NMSA 1978] are
to comply with federal accountability requirements; to provide the means whereby
parents, students, public schools and the public can assess the progress of students in
learning and schools in teaching required academic content; and to institute a system in
which public schools, school districts and the department are held accountable for
ensuring student success.

History: 1978 Comp., 8 22-2A-2, enacted by Laws 2003, ch. 153, § 11.
ANNOTATIONS

Compiler's notes. — Laws 2003, ch. 153, 88 10 to 20 was enacted as 22-2A-1 to 22-
2A-11 NMSA 1978, but was relocated due to the existing Article 2A.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

22-2C-3. Academic content and performance standards; state board
[department] powers and duties.

A. The state board [department] shall adopt academic content and performance
standards for grades one through twelve in the following areas:

(1) mathematics;

(2) reading and language arts;
(3) science; and

(4)  social studies.

B. The state board [department] may adopt content and performance standards in
other subject areas.



C. Academic content and performance standards shall be sufficiently academically
challenging to meet or exceed federal requirements.

D. The department shall measure the performance of every public school in New
Mexico. Public schools achieving the greatest improvement in adequate yearly progress
shall be eligible for supplemental incentive funding. The state board [department] shall
establish the corrective actions and interventions necessary for public schools that do
not achieve adequate yearly progress.

History: 1978 Comp., § 22-2A-3, enacted by Laws 2003, ch. 153, § 12.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

Compiler's notes. — Laws 2003, ch. 153, 88 10 to 20 was enacted as 22-2A-1 to 22-
2A-11 NMSA 1978, but was relocated due to the existing Article 2A.

22-2C-4. Statewide assessment and accountability system;
indicators; required assessments; alternative assessments; limits
on alternatives to English language reading assessments.

A. The department shall establish a statewide assessment and accountability
system that is aligned with the state academic content and performance standards and
that measures adequate yearly progress for each public school and school district.
Adequate yearly progress shall be determined primarily by student academic
achievement, as demonstrated by statewide standards-based assessments; however,
the department may include other indicators of adequate yearly progress, including
graduation rates for high schools and attendance for elementary and middle schools.

B. The academic assessment program for adequate yearly progress shall test
student achievement as follows:

(1) for grades three through eight and for grade eleven, standards-based
assessments in mathematics, reading and language arts and social studies;

(2) for grades three through eight, a standards-based writing assessment with
the writing assessment scoring criteria applied to the extended response writing
portions of the language arts standards-based assessments; and

3) for one of grades three through five and six through eight and for grade
eleven, standards-based assessments in science by the 2007-2008 school year.

C. The department shall involve appropriate licensed school employees in the
development of the standards-based assessments.



D. All students shall participate in the academic assessment program. The
department shall adopt standards for reasonable accommodations in standards-based
assessments for students with disabilities and limited English proficiency, including
when and how accommodations may be applied. The legislative education study
committee shall review the standards prior to adoption by the department.

E. Students who have been determined to be limited English proficient may be
allowed to take the standards-based assessment in their primary language. A student
who has attended school for three consecutive years in the United States shall
participate in the English language reading assessment unless granted a waiver by the
department based on criteria established by the department. An English language
reading assessment waiver may be granted only for a maximum of two additional years
and only on a case-by-case basis.

History: 1978 Comp., § 22-2A-4, enacted by Laws 2003, ch. 153, § 13; 2004, ch. 31, 8
1; 2005, ch. 315, § 2; 2007 ch. 306, § 1; 2007, ch. 307, § 3; 2007, ch. 308, § 3.

ANNOTATIONS

Compiler's notes. — Laws 2003, ch. 153, 88 10 to 20 was enacted as 22-2A-1 to 22-
2A-11 NMSA 1978, but was relocated due to the existing Article 2A.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

The 2004 amendment, effective May 19, 2004, revised Paragraph (3) of Subsection B
to change the grades from "four, six, eight and eleven" to grades "three to nine" and to
add after "writing" and before "tests", "assessment with the writing assessment scoring
criteria applied to the extended response writing portions of the language arts criterion-

referenced".

The 2005 amendment, effective April 7, 2005, deletes former Subsection B(1) which
provided that the assessment program shall test achievement for grades kindergarten
through two by diagnostic and standards based tests on reading that include phonemic
awareness, phonics and comprehension by the 2003-2004 school year.

2007 amendments. — Laws 2007, ch. 306, 8§ 1, Laws 2007, ch. 307, § 3 and Laws
2007, ch. 308, 8 3 enacted amendments to this section.

Laws 2007, ch. 307, 8 3 and Laws 2007, ch. 308, § 3, effective July 1, 2007, enact
identical amendments that amend Subsection B to change "grades three through nine"
to "grades three through eight"; amend Subsections A, B, C and E to change
"standards-based academic performance tests" to "standards-based assessments”; and
amend Subsection D to change "academic testing" to "standards based assessments".



Laws 2007, ch. 306, 8§ 1, effective July 1, 2008, amends Subsection B to change
"grades three through nine" to "grades three through eight" and amends Subsections A,
B, C and F to change "standards-based academic performance tests" to "standards-
based assessments”, adds a new Subsection D providing that the department provide
student scores before August 5 of each year to students' school districts. Section 12-1-8
NMSA 1978 provides that regardless of the effective date of the three 2007
amendments to 22-2C-4, the last one signed by the governor is presumed to be the law.
Laws 2007, ch. 306, § 1 provides:

"22-2C-4. Statewide assessment and accountability system; indicators; required
assessments; alternative assessments; limits on alternatives to English language
reading assessments.

A. The department shall establish a statewide assessment and accountability
system that is aligned with the state academic content and performance standards and
that measures adequate yearly progress for each public school and school district.
Adequate yearly progress shall be determined primarily by student academic
achievement, as demonstrated by statewide standards-based assessments; however,
the department may include other indicators of adequate yearly progress, including
graduation rates for high schools and attendance for elementary and middle schools.

B. The academic assessment program for adequate yearly progress shall test
student achievement as follows:

(1) for grades three through eight and for grade eleven, standards-based
assessments in mathematics, reading and language arts and social studies;

(2)  for grades three through eight, a standards-based writing assessment with the
writing assessment scoring criteria applied to the extended response writing portions of
the language arts standards-based assessments; and

(3) for one of grades three through five and six through eight and for grade eleven,
standards-based assessments in science by the 2007-2008 school year.

C. The department shall involve appropriate licensed school employees in the
development of the standards-based assessments.

D. Before August 5 of each year, the department shall provide student scores on all
standards-based assessments taken during the prior school year and required in
Subsection B of this section to students' respective school districts in order to make test
score data available to assist school district staff with appropriate grade-level and other
placement for the current school year.

E. All students shall participate in the academic assessment program. The
department shall adopt standards for reasonable accommodations in academic testing
for students with disabilities and limited English proficiency, including when and how



accommodations may be applied. The legislative education study committee shall
review the standards prior to adoption by the department.

F. Students who have been determined to be limited English proficient may be
allowed to take the standards-based assessment in their primary language. A student
who has attended school for three consecutive years in the United States shall
participate in the English language reading assessment unless granted a waiver by the
department based on criteria established by the department. An English language
reading assessment waiver may be granted only for a maximum of two additional years
and only on a case-by-case basis."

22-2C-4.1. Statewide college and workplace readiness assessment
system.

A. The department shall establish a readiness assessment system to measure the
readiness of every New Mexico high school student for success in higher education or a
career no later than the 2008-2009 school year. The department shall ensure that the
readiness assessment system is aligned with state academic content and performance
standards, college placement tests and entry-level career skill requirements. The
readiness assessment system shall include the following components:

(1) ahigh school readiness assessment in English, reading, mathematics and
science in the fall semester of grade nine;

(2) acollege readiness assessment in English, reading and mathematics in
grade ten; and

(3) aworkplace readiness assessment to assess applied skills in reading,
mathematics and locating information in grade eleven.

B. All students at the specified grade level shall participate in the readiness
assessment system at no cost to the student.

C. The department shall ensure that results of performance on readiness
assessments are reported to students, parents and public schools no later than four
weeks following the date on which the assessments are administered, in a form that is
easily understandable and useful in the next-step planning process. Reports of
assessment results shall be provided to students and parents in writing whenever
possible, but, if necessary, orally in the language best understood by each student and
parent.

D. The department shall adopt standards for reasonable accommodations in the
administration of readiness assessments for students with disabilities and limited
English proficiency, including when and how accommodations may be applied.



E. In developing or selecting the high school or college readiness assessments, the
department may adopt commercially available standards-based assessments that meet
the requirements of this section. The department shall involve appropriate licensed
school employees in the development or selection of readiness assessments.

History: Laws 2007, ch. 307, § 4 and Laws 2007, ch. 308, § 4
ANNOTATIONS

Duplicate laws. — Laws 2007, ch. 307, § 4 and Laws 2007, ch. 308, § 4 enacted
identical sections, effective on July 1, 2007.

22-2C-5. Student achievement ratings; calculation of adequate
yearly progress.

The department shall adopt the process and methodology for calculating adequate
yearly progress. The statewide standards-based assessments used to assess adequate
yearly progress shall be valid and reliable and shall conform with nationally recognized
professional and technical standards. Academic performance shall be measured by
school and by the following subgroups:

A. ethnicity;

B. race;

C. limited English proficiency;
D. students with disabilities; and
E. poverty.

History: 1978 Comp., § 22-2A-5, enacted by Laws 2003, ch. 153, § 14; 2007, ch. 309, §
3.

ANNOTATIONS

Compiler's notes. — Laws 2003, ch. 153, 88 10 to 20 was enacted as 22-2A-1 to 22-
2A-11 NMSA 1978, but was relocated due to the existing Article 2A.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

The 2007 amendment, effective June 15, 2007, changes "performance tests" to
"assessments”.

22-2C-6. Remediation programs; promotion policies; restrictions.



A. Remediation programs, academic improvement programs and promotion policies
shall be aligned with school-district-determined assessment results and requirements of
the state assessment and accountability program.

B. Local school boards shall approve school-district-developed remediation
programs and academic improvement programs to provide special instructional
assistance to students in grades one through eight who do not demonstrate academic
proficiency. The cost of remediation programs and academic improvement programs
shall be borne by the school district. Remediation programs and academic improvement
programs shall be incorporated into the school district's educational plan for student
success and filed with the department.

C. The cost of summer and extended day remediation programs and academic
improvement programs offered in grades nine through twelve shall be borne by the
parent; however, where parents are determined to be indigent according to guidelines
established by the department, the school district shall bear those costs.

D. Diagnosis of weaknesses identified by a student's academic achievement may
serve as criteria in assessing the need for remedial programs or retention.

E. A parent shall be notified no later than the end of the second grading period that
the parent's child is not academically proficient, and a conference consisting of the
parent and the teacher shall be held to discuss possible remediation programs available
to assist the student in becoming academically proficient. Specific academic
deficiencies and remediation strategies shall be explained to the student's parent and a
written intervention plan developed containing time lines, academic expectations and
the measurements to be used to verify that a student has overcome academic
deficiencies. Remediation programs and academic improvement programs include
tutoring, extended day or week programs, summer programs and other research-based
interventions and models for student improvement.

F. Atthe end of grades one through seven, three options are available, dependent
on a student's academic proficiency:

(1) the student is academically proficient and shall enter the next higher
grade;

(2) the student is not academically proficient and shall participate in the
required level of remediation. Upon certification by the school district that the student is
academically proficient, the student shall enter the next higher grade; or

(3) the student is not academically proficient after completion of the
prescribed remediation program and upon the recommendation of the teacher and
school principal shall either be:



(a) retained in the same grade for no more than one school year with an
academic improvement plan developed by the student assistance team in order to
become academically proficient, at which time the student shall enter the next higher
grade; or

(b) promoted to the next grade if the parent refuses to allow the child to be
retained pursuant to Subparagraph (a) of this paragraph. In this case, the parent shall
sign a waiver indicating the parent's desire that the student be promoted to the next
higher grade with an academic improvement plan designed to address specific
academic deficiencies. The academic improvement plan shall be developed by the
student assistance team outlining time lines and monitoring activities to ensure progress
toward overcoming those academic deficiencies. Students failing to become
academically proficient at the end of that year as measured by grades, performance on
school district assessments and other measures identified by the school district shall be
retained in the same grade for no more than one year in order to have additional time to
achieve academic proficiency.

G. At the end of the eighth grade, a student who is not academically proficient shall
be retained in the eighth grade for no more than one school year to become
academically proficient or if the student assistance team determines that retention of the
student in the eighth grade will not assist the student to become academically proficient,
the team shall design a high school graduation plan to meet the student's needs for
entry into the work force or a post-secondary educational institution. If a student is
retained in the eighth grade, the student assistance team shall develop a specific
academic improvement plan that clearly delineates the student's academic deficiencies
and prescribes a specific remediation plan to address those academic deficiencies.

H. A student who does not demonstrate academic proficiency for two successive
school years shall be referred to the student assistance team for placement in an
alternative program designed by the school district. Alternative program plans shall be
filed with the department.

I.  Promotion and retention decisions affecting a student enrolled in special
education shall be made in accordance with the provisions of the individual educational
plan established for that student.

J. For the purposes of this section:

(1) "academic improvement plan" means a written document developed by
the student assistance team that describes the specific content standards required for a
certain grade level that a student has not achieved and that prescribes specific
remediation programs such as summer school, extended day or week school and
tutoring;



(2)  "school-district-determined assessment results" means the results
obtained from student assessments developed or adopted by a local school board and
conducted at an elementary grade level or middle school level;

(3) "educational plan for student success" means a student-centered tool
developed to define the role of the academic improvement plan within the public school
and the school district that addresses methods to improve student learning and success
in school and that identifies specific measures of a student's progress; and

(4) "student assistance team" means a group consisting of a student's:
(a) teacher;
(b) school counselor;
(c) school administrator; and
(d) parent.

History: 1978 Comp., § 22-2-8.6, enacted by Laws 1986, ch. 33, § 7; 1987, ch. 320, § 3;
1993, ch. 226, § 9; 2000, ch. 20, § 1; recompiled and amended as 1978 Comp., 8§ 22-
2C-6 by Laws 2003, ch. 153, § 15; 2007, ch. 309, § 4.

ANNOTATIONS
Cross references. — For student achievement, see 22-2C-1 NMSA 1978 et seq.

Compiler's notes. — This section was compiled as Section 22-2-8.6 NMSA 1978 at the
time of the enactment of Laws 2003, Chapter 143, Section 2.

The 1993 amendment, effective July 1, 1993, deleted "of education” following "state
board" in Subsection C; deleted former Subsection H, which read "The provisions of
Subsection A of this section shall take effect in the 1987-88 school year"; and deleted
former Subsection |, which read "The provisions of Subsections B through G of this
section shall take effect beginning in the 1989-90 school year."

The 2000 amendment, effective May 17, 2000, in the section heading, substituted
"Educational content” for "Essential competencies" and "restrictions" for "exception”;
rewrote Subsections A through D; added Subsection E; redesignated former Subsection
E as F and rewrote that section; added Subsection G; redesignated former Subsection
G as H and rewrote that section; and added Subsections | and J.

The 2003 amendment, effective April 4, 2003, recompiled former 22-2-8.6 NMSA 1978
as 22-2A-6 NMSA 1978 (relocated to 22-2C-6), and deleted "Educational content
standards" at the beginning of the section heading; rewrote Subsection A to the extent
that a detailed comparison is impracticable; in Subsection B substituted "adequate



yearly progress" for "a level of proficiency established by the content standards" near
the middle and deleted "of education" at the end.

The 2007 amendment, effective June 15, 2007, amends Subsection B to change "fall
to attain adequate yearly progress" to "do not demonstrate academic proficiency" and
provides that students failing to become academically proficient as measured by
grades, performance on school district assessments and other measures identified by
the school district shall be retained in the same grade to provide additional time to
achieve academic proficiency.

Constitutionality. — Subsection C does not offend the "free school guaranty” of N.M.
Const., art. XIl, 8 1, as that provision is construed by the New Mexico Supreme Court.
1990 Op. Att'y Gen. No. 90-06.

22-2C-7. Adequate yearly progress; school improvement plans;
corrective action; restructuring.

A. A public school that fails to make adequate yearly progress for two consecutive
school years shall be identified as a school in need of improvement. A school in need of
improvement shall be ranked as:

(1)  school improvement 1;
(2)  school improvement 2;
(3)  corrective action;

4) restructuring 1; or

(5) restructuring 2.

B. Within ninety days of being notified that a public school within the school district
has been identified as a public school in need of improvement, the school district shall
submit an improvement plan for that public school to the department. In developing the
improvement plan, the local superintendent, the president of the local school board and
the school principal of the public school in need of improvement shall hold a public
meeting to inform parents and the public of the public school's rank. The meeting shall
be used to elicit suggestions from parents and the public on how to improve the public
school. After the public meeting, the school district shall develop the public school's
improvement plan, and the local school board shall approve the improvement plan
before it is submitted to the department. The improvement plan shall be approved by
the department within thirty days of its submission.

C. The improvement plan shall include:



(1) documentation of performance measures in which the public school failed
to make adequate yearly progress;

(2) measurable objectives to indicate the action that will be taken to address
failed measures;

(3) benchmarks to be used to indicate progress in meeting academic content
and performance standards;

(4) an estimate of the time and the resources needed to achieve each
objective in the improvement plan;

(5) the support services that shall be provided to students;
(6) applications that have been made for federal and state funds; and

(7)  any other information that the public school that needs improvement, the
local superintendent, the local school board or the department deems necessary.

D. A public school in need of improvement may apply to the department for financial
or other assistance in accordance with the improvement plan. The public school shall
make application for assistance substantially in the form required by the department.
The department shall evaluate applications for assistance and may recommend
changes to an application or to an improvement plan if warranted by the final
application. The department shall consider innovative methods to assist the public
school in meeting its improvement plan, including department or other school
employees serving as a mobile assistance team to provide administrative, classroom,
human resource and other assistance to the public school that needs improvement as
needed and as provided in applications approved by the department.

E. If a public school has failed to make adequate yearly progress for two
consecutive school years it shall be placed in school improvement 1 and shall provide
transportation or pay the cost of transportation, within available funds, for students who
choose to enroll in a higher ranked public school.

F. If a public school has failed to make adequate yearly progress for three
consecutive school years it shall be placed in school improvement 2 and shall provide
supplemental services, including after-school programs, tutoring and summer services
to its Title I-eligible students, within available funds.

G. The department shall adopt rules that govern the priority for students for whom
supplemental services shall be provided and for students for whom transportation costs
are paid. The rules shall include the adoption of a sliding-fee schedule based on the
educational level of tutors in New Mexico and require that providers use a pre- and
post-assessment instrument approved by the department to measure the gains that
students achieve through supplemental services.



H. If a public school has failed to make adequate yearly progress for four
consecutive school years, it shall be placed in corrective action and the school district,
in conjunction with the department, shall take one or more of the following actions in
addition to earlier improvements:

(2) replace staff as allowed by law;

(2) implement a new curriculum;

(3) decrease management authority of the public school;

(4) appoint an outside expert to advise the public school,

(5) extend the school day or year; or

(6)  change the public school's internal organizational structure.

I. If a public school has failed to make adequate yearly progress for five
consecutive school years, it shall be placed in restructuring 1 and shall continue the
improvement measures implemented pursuant to Subsections B through H of this
section and begin planning for restructuring of the public school if it fails to make
adequate yearly progress in the sixth year.

J. If a public school has failed to make adequate yearly progress for six consecutive
years, it shall be placed in restructuring 2. The school district, in conjunction with the
department, shall take one or more of the following actions in addition to other

improvements:

(1) recommend reopening the public school as a state-chartered charter
school as provided in Section 22-2C-7.1 NMSA 1978;

(2) replace all or most of the staff as allowed by law;
(3)  turn over the management of the public school to the department; or
(4) make other governance changes.

K. A school district that has failed to make adequate yearly progress for two
consecutive school years may be subject to the same requirements as a public school
subject to corrective action, as determined by the department. A school district that fails
to make adequate yearly progress for four consecutive school years shall be subject to
corrective action.

L. The state, a school district or a charter school shall not enter into management
contracts with private entities for the management of a public school or a school district
subject to corrective action.



M. If a public school that is identified as a school in need of improvement makes
adequate yearly progress in the year that it has been placed in school improvement 1,
school improvement 2, corrective action or restructuring 1, it shall not move to the next
school improvement rank for one year. If the public school makes adequate yearly
progress for a second consecutive year, it shall be removed from the ranks of schools in
need of improvement.

N. Nothing in this section shall be construed to restrict the powers and duties of the
secretary or the department under the Public School Code [22-1-1 NMSA 1978].

History: 1978 Comp., § 22-2A-7, enacted by Laws 2003, ch. 153, § 16; 2006, ch. 83, 8
1; 2007, ch. 309, § 5.

ANNOTATIONS

Compiler's notes. — Laws 2003, ch. 153, 88 10 to 20 was enacted as 22-2A-1 to 22-
2A-11 NMSA 1978, but was relocated due to the existing Article 2A.

The 2006 amendment, effective May 17, 2006, provides in Subsection F that a school
shall provide after school programs, tutoring and summer services to its Title | eligible
students; adds the second sentence of Subsection G to provide that the rules shall
include the adoption of a sliding-fee schedule and require that providers measure the
gains students achieve through supplemental services.

The 2007 amendment, effective June 15, 2007, adds Paragraphs (1) through (5) of
Subsection A, Paragraph (6) of Subsection C, Paragraph (1) of Subsection J and
Subsections M and N, and provides for the placement of schools in school improvement
or restructuring ranks based on failure to achieve yearly progress.

22-2C-7.1. Failing school subject to reopening as state-chartered
charter school; requirements.

A. If, pursuant to Subsections | and J of Section 22-2C-7 NMSA 1978, the school
district in which a public school that has failed to make adequate yearly progress for five
consecutive years recommends that the public school be reopened as a state-chartered
charter school, the department, after holding a public hearing in the school district, may
take steps to have the public school reopened as a state-chartered charter school.

B. To reopen as a state-chartered charter school:
(1) the school's current enrollment for all grades cannot exceed ten percent of

the total MEM of the school district where it is located when the school district has a
total enrollment of less than one thousand three hundred students;



(2) the department, after obtaining information and community input during
the public hearing, shall find at least five qualified persons willing to serve in an interim
capacity as a governing body;

(3) the governing body shall employ a qualified school administrator within
thirty days of its appointment by the department;

(4)  the governing body shall qualify as a board of finance and satisfy any
conditions imposed by the commission prior to commencing full operation;

(5) the governing body shall develop a written plan and proposed charter that
is satisfactory to the commission and that at a minimum addresses the following issues:

(a) the employment, discharge, termination or displacement of current school
employees, including the effect of employment decisions on current employment
contracts and collective bargaining agreements;

(b) fiscal and records management;

(c) instructional and administrative facilities;

(d) student transportation;

(e) special education;

(f) curriculum;

(g) education-related and other services;

(h) accreditation;

(i) food service;

() graduation requirements, if a waiver of state graduation requirements is
sought;

(k) governance turnover; and
() student assessments and school accountability;

(6) the governing body and the school shall comply with any other substantive
or procedural requirements imposed on them by law or rule of the department; and

(7) the department and the governing body shall have a plan to provide for an
orderly transition.



C. If, within ninety days of its determination that the school should be reopened as a
state-chartered charter school, the department is unable to constitute a qualified
governing body or the governing body does not have its charter approved by the
commission and does not find a qualified school administrator able to commence
operation of the proposed state-chartered charter school, the failing school shall not be
reopened as a state-chartered charter school. Failure to reopen the school as a state-
chartered charter school does not affect other actions that may be taken to improve the
school.

D. The provisions of the Charter Schools Act [22-8B-1 NMSA 1978] shall apply to a
public school that is reopened as a state-chartered charter school.

History: Laws 2007, ch. 309, § 6.
ANNOTATIONS

Effective dates. — Laws 2007, ch. 309 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, is effective June 15, 2007, 90 days after the
adjournment of the legislature.

22-2C-8. Adequate yearly progress; supplemental incentive
funding; state program for other achievement.

A. The state board [department] shall institute an "adequate yearly progress
program” that measures public schools' improvements in adequate yearly progress. The
public schools that show the greatest improvement in adequate yearly progress shall be
eligible for supplemental funding from the incentives for school improvement fund,
including allowable federal funds.

B. The state board [department] may institute a "state improving schools program”
that measures public school improvement by adequate yearly progress and other
indicators, including school safety; dropout rate; parent and community involvement;
and, if not used to determine adequate yearly progress, graduation and attendance
rates. Those indicators may be weighed against socioeconomic variables such as the
percentage of student mobility rates, the percentage of limited English proficient
students using criteria established by the federal office of civil rights and the percentage
of students eligible for free or reduced-fee lunches and other factors determined by the
state board. Public schools that show the greatest improvement through the use of
additional indicators may be eligible for supplemental funding from the incentives for
school improvement fund. Funding for the state improving schools program shall include
federal funds only if allowed by federal law or rule.

History: 1978 Comp., § 22-2A-8, enacted by Laws 2003, ch. 153, § 17.

ANNOTATIONS



Compiler's notes. — Laws 2003, ch. 153, 88 10 to 20 was enacted as 22-2A-1 to 22-
2A-11 NMSA 1978, but was relocated due to the existing Article 2A.

22-2C-9. Incentives for school improvement fund; created;
distributions.

A. The "incentives for school improvement fund" is created in the state treasury.
The fund includes appropriations, federal allocations for the purposes of the fund,
income from investment of the fund, gifts, grants and donations. Balances in the fund
shall not revert to any other fund at the end of any fiscal year. The fund shall be
administered by the department, and money in the fund is appropriated to the
department to provide supplemental incentive funding for the adequate yearly progress
program and the state improving schools program. No more than three percent of the
fund may be retained by the department for administrative purposes. Money in the fund
shall be expended on warrants of the secretary of finance and administration pursuant
to vouchers signed by the state superintendent [secretary] or his authorized
representative.

B. The state board [department] shall adopt a formula for distributing incentive
funding from the fund. Distributions for the adequate yearly progress program shall
account for at least sixty percent of the fund, including federal funds if those funds are
restricted to adequate yearly progress improvements. Up to forty percent of the fund,
not including restricted federal funds, may be used for the state improving schools
program. The total number of public schools that receive supplemental funding shall not
constitute more than fifteen percent of the student membership in the state.
Distributions shall be made proportionately to public schools that qualify.

C. Each public school's school council shall determine how the supplemental
funding shall be used. The money received by a public school shall not be used for
salaries, salary increases or bonuses, but may be used to pay substitute teachers when
teachers attend professional development activities.

History: 1978 Comp., 8 22-2A-9, enacted by Laws 2003, ch. 153, § 18.
ANNOTATIONS

Compiler's notes. — Laws 2003, ch. 153, 88 10 to 20 was enacted as 22-2A-1 to 22-
2A-11 NMSA 1978, but was relocated due to the existing Article 2A.

22-2C-10. Schools in need of improvement fund; created.

A. The "schools in need of improvement fund” is created in the state treasury. The
fund includes appropriations, federal allocations for the purposes of the fund, income
from investment of the fund, gifts, grants and donations. Balances in the fund shall not
revert to any other fund at the end of any fiscal year. The fund shall be administered by
the department, and money in the fund is appropriated to the department to provide



assistance to public schools in need of improvement and public schools subject to
corrective action. No more than three percent of the fund may be retained by the
department for administrative purposes. Money in the fund shall be expended on
warrants of the secretary of finance and administration pursuant to vouchers signed by
the state superintendent [secretary] or his authorized representative.

B. Distributions from the fund shall be by application approved by the department
based on a public school's approved improvement plan as provided in Section 22-2A-7
NMSA 1978 [22-2C-7 NMSA 1978].

History: 1978 Comp., 8 22-2A-10, enacted by Laws 2003, ch. 153, § 19.
ANNOTATIONS

Compiler's notes. — The reference to 22-2A-7 NMSA 1978 is not correct due to the
renumbering by the compiler. The correct reference is 22-2C-7 NMSA 1978.

Laws 2003, ch. 153, 8§ 10 to 20 was enacted as 22-2A-1 to 22-2A-11 NMSA 1978, but
was relocated due to the existing Article 2A.

22-2C-11. Assessment and accountability system reporting; parent
survey; data system; fiscal information.

A. The department shall:

(1) issue a state identification number for each public school student for use
in the accountability data system;

(2)  adopt the format for reporting individual student assessments to parents.
The student assessments shall report each student's progress and academic needs as
measured against state standards;

(3) adopt the format for reporting annual yearly progress of public schools,
school districts and the department. If the department has adopted a state improving
schools program, the annual accountability report shall include the results of that
program for each public school. The annual accountability report format shall be clear,
concise and understandable to parents and the general public. All annual accountability
reports shall ensure that the privacy of individual students is protected; and

(4) require that when public schools, school districts and the state
disaggregate and report school data for demographic subgroups, they include data
disaggregated by gender.

B. Local school boards may establish additional indicators through which to
measure the school district's performance in areas other than adequate yearly progress.



C. The school district's annual accountability report shall include a report of
graduation rates for each public high school in the school district. As part of the
graduation rate data, the school district shall indicate contributing factors to
nongraduation such as transfer out of the school district, pregnancy, dropout and other
factors as known.

D. The school district's annual accountability report shall include the results of a
survey of parents' views of the quality of their children's school. The survey shall be
conducted each year in time to include the results in the annual accountability report.
The survey shall compile the results of a written questionnaire that shall be sent home
with the students to be given to their parents. The survey may be completed
anonymously. The survey shall be no more than one page, shall be clearly and
concisely written and shall include not more than twenty questions that shall be
answered with options of a simple sliding scale ranging from "strongly agree" to
"strongly disagree" and shall include the optional response "don't know". The survey
shall also include a request for optional written comments, which may be written on the
back of the questionnaire form. The questionnaire shall include questions in the
following areas:

(2) parent-teacher-school relationship and communication;

(2)  quality of educational and extracurricular programs;

3) instructional practices and techniques;

(4) resources;

(5)  school employees, including the school principal; and

(6) parents' views of teaching staff expectations for the students.

E. The department shall develop no more than ten of the survey questions, which
shall be reviewed by the legislative education study committee prior to implementation.
No more than five survey questions shall be developed by the local school board, and
no more than five survey questions shall be developed by the staffs of each public
school; provided that at least one-half of those questions shall be developed by
teachers rather than school administrators, in order to gather information that is specific
to the particular community surveyed. The questionnaires shall indicate the public
school site and shall be tabulated by the department within thirty days of receipt and
shall be returned to the respective schools to be disseminated to all parents.

F. The school district's annual accountability report shall be adopted by the local
school board, shall be published no later than November 15 of each year and shall be
published at least once each school year in a newspaper of general circulation in the
county where the school district is located. In publication, the report shall be titled "The
School District Report Card" and disseminated in accordance with guidelines



established by the department to ensure effective communication with parents,
students, educators, local policymakers and business and community organizations.

G. The annual accountability report shall include the names of those local school
board members who failed to attend annual mandatory training.

H. The annual accountability report shall include data on expenditures for central
office administration and expenditures for the public schools of the school district.

I. The department shall create an accountability data system through which data
from each public school and each school district may be compiled and reviewed. The
department shall provide the resources to train school district personnel in the use of
the accountability data system.

J. The department shall verify data submitted by the school districts.

K. At the end of fiscal year 2005, after the budget approval cycle, the department
shall produce a report to the legislature that shows for all school districts using
performance-based program budgeting the relationship between that portion of a school
district's program cost generated by each public school in the school district and the
budgeted expenditures for each public school in the school district as reported in the
district's performance-based program budget. At the end of fiscal year 2006 and
subsequent fiscal years, after the budget approval cycle, the department shall report on
this relationship in all public schools in all school districts in the state.

L. When all public schools are participating in performance-based budgeting, the
department shall recommend annually to the legislature for inclusion in the general
appropriation act the maximum percentage of appropriations that may be expended in
each school district for central office administration.

M. The department shall disseminate its statewide accountability report to school
districts; the governor, legislators and other policymakers; and business and economic
development organizations.

History: 1978 Comp., § 22-2A-11, enacted by Laws 2003, ch. 153, § 20; 2004, ch. 27, §
19; 2007, ch. 309, § 7.

ANNOTATIONS

Compiler's notes. — Laws 2003, ch. 153, § 20 was enacted as 22-2A-1 to 22-2A-11
NMSA 1978, but was recompiled as 22-2C-11 NMSA 1978 due to the existing Article
2A.

The 2004 amendment, effective May 19, 2004, combined Subsections A and B and
inserted as a new Paragraph (1) of Subsection A, the requirement that the department
"issue a state identification number for each public school student for use in the



accountability data system”, redesignated Subsection B as Paragraph (3) of Subsection
A, redesignated Subsection C as Subsection B, added a new Subsection C, and
changed "state board" to "department” in Subsections E and F.

The 2007 amendment, effective June 15, 2007, adds Paragraph (4) of Subsection A.

ARTICLE 2D
Family and Youth Resources

22-2D-1. Short title.

Sections 64 through 68 [22-2D-1 to 22-2D-5 NMSA 1978] of this act may be cited as
the "Family and Youth Resource Act".

History: Laws 2003, ch. 153, § 64.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

22-2D-2. Advisory committee; members; meetings; duties.

A. The "family and youth resource advisory committee" is created. Members of the
committee are:

(1) the state superintendent [secretary] or his designee;

(2) the secretary of health or his designee;

(3) the secretary of human services or his designee;

(4)  the secretary of children, youth and families or his designee; and
(5) the following members appointed by the state board [department]:

(a) one representative each from four different local community-based
organizations, including faith-based providers, involved with the provision of health or
social services to families; and

(b) one local superintendent or his designee from a school district in which

there are more than two schools eligible to participate in the family and youth resources
program.



B. The members of the committee shall appoint the chairman and such other
officers as they deem necessary.

C. The committee shall meet as frequently as it deems appropriate or necessary,
but at least once a year. The chairman may call special meetings as he deems
necessary and shall convene special meetings at the request of a majority of the
members.

D. A majority of the committee constitutes a quorum.

E. Members who are not state officers may be reimbursed for per diem and mileage
expenses as provided in the Per Diem and Mileage Act [10-8-1 NMSA 1978].

F. The department shall staff the committee.
G. The committee shall:

(1) recommend to the department guidelines for the creation, implementation
and operation of programs;

(2) recommend to the department standards and criteria for awarding grants
and the form and content of grant applications; and

3) review applications for grants and make recommendations to the
department within ninety days of receipt of the grant applications.

History: Laws 2003, ch. 153, § 65.
ANNOTATIONS

Cross references. — For references to the former state superintendent, see 9-24-15
NMSA 1978.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

22-2D-3. Programs; purpose; functions.

A. A "family and youth resources program" may be created in any public school in
the state. The department shall accept applications for grants from public schools in
which eighty percent of the students are eligible for the free or reduced-fee lunch
program to fund their program.

B. The purpose of the program is to provide an intermediary for students and their
families at public schools to access social and health care services. The goal of the
program is to forge mutual long-term relationships with public and private agencies and



community-based, civic and corporate organizations to help students attain high
academic achievement by meeting certain nonacademic needs of students and their
families.

C. A program shall include the employment of a resource liaison, who shall:

(1) assess student and family needs and match those needs with appropriate
public or private providers, including civic and corporate sponsors;

(2) make referrals to health care and social service providers;

(3) collaborate and coordinate with health and social service agencies and
organizations through school-based and off-site delivery systems;

4) recruit service providers and business, community and civic organizations
to provide needed services and goods that are not otherwise available to a student or
his family;

(5)  establish partnerships between the school and community organizations
such as civic, business and professional groups and organizations; and recreational,
social and after-school programs such as boys' and girls' clubs and boy and girl scouts;

(6) identify and coordinate age-appropriate resources for students in need of:

(a) counseling, training and placement for employment;
(b) drug and alcohol abuse counseling;

(c) family crisis counseling; and

(d) mental health counseling;

(7) promote family support and parent education programs; and

(8) seek out other services or goods a student or his family needs to assist
the student to stay in school and succeed.

History: Laws 2003, ch. 153, § 66.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

22-2D-4. Family and youth resource programs; grants; department
duties.



A. Subject to the availability of funding, grants are available to a public school or
group of public schools that meets department eligibility requirements.

B. Applications for grants shall be in the form prescribed by the department and
shall include the following information:

(1) astatement of need, including demographic and socioeconomic
information about the area to be served by the program;

(2) goals and expected outcomes of the program;
(3)  services and activities to be provided by the program;

(4)  written agreements for the provision of services by public and private
agencies, community groups and other parties;

(5) awork plan and budget for the program, including staffing requirements
and the expected availability of staff;

(6) hours of operation;

(7)  strategies for dissemination of information about the program to potential
users;

(8) training and professional development plans;

(9) plans to ensure that program participants are not stigmatized for their use
of the program,;

(10) a physical description of the place in the school or adjacent to the school
in which the program will be located;

(11) letters of endorsement and commitment from community agencies and
organizations and local governments; and

(12) any other information the department requires.

C. Grants shall not be awarded for applications submitted that supplant funding and
other resources that have been used for purposes similar to the program.

History: Laws 2003, ch. 153, § 67.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.



22-2D-5. Family and youth resource fund.

The "family and youth resource fund" is created in the state treasury. The fund shall
consist of appropriations, gifts, grants, donations and earnings from investment of the
fund. The fund shall not be transferred to any other fund at the end of a fiscal year. The
fund shall be administered by the department, and money in the fund is appropriated to
the department to carry out the purposes of the Family and Youth Resource Act [22-2D-
1 NMSA 1978]. Money in the fund shall be disbursed on warrants issued by the
secretary of finance and administration pursuant to vouchers signed by the state
superintendent [secretary] or his authorized representative.

History: Laws 2003, ch. 153, § 68.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

ARTICLE 3
Educational Apportionment

22-3-1. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-1 NMSA 1978, as enacted by Laws

1972, ch. 24, § 1, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-2. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-2 NMSA 1978, as enacted by Laws

1972, ch. 24, § 2, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-3. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-3 NMSA 1978, as enacted by Laws

1972, ch. 24, § 3, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.



22-3-4. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-4 NMSA 1978, as enacted by Laws

1972, ch. 24, § 4, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-5. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-5 NMSA 1978, as enacted by Laws

1972, ch. 24, § 5, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-6. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-6 NMSA 1978, as enacted by Laws

1972, ch. 24, § 6, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-7. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-7 NMSA 1978, as enacted by Laws

1972, ch. 24, § 7, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-8. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-8 NMSA 1978, as enacted by Laws

1972, ch. 24, § 8, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-9. Repealed.

ANNOTATIONS



Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-9 NMSA 1978, as enacted by Laws
1972, ch. 24, § 9, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-10. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-10 NMSA 1978, as enacted by Laws

1972, ch. 24, § 10, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-11. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-11 NMSA 1978, as enacted by Laws

1972, ch. 24, § 11, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-12. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-12 NMSA 1978, as enacted by Laws

1972, ch. 24, § 12, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-13. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-13 NMSA 1978, as enacted by Laws

1972, ch. 24, § 13, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-14. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-14 NMSA 1978, as enacted by Laws

1972, ch. 24, § 14, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-15. Repealed.



ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-15 NMSA 1978, as enacted by Laws

1972, ch. 24, 815, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-16. Repealed.
ANNOTATIONS
Repeals. — Laws 1983, ch. 65, § 16, repeals 22-3-16 NMSA 1978, as enacted by Laws

1972, ch. 24, § 16, relating to educational apportionment, effective June 17, 1983. For
present provisions, see 22-3-54.1 NMSA 1978.

22-3-17. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 8§ 19 repeals 22-3-17 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 1, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-18. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-18 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 2, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-19. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 8§ 19 repeals 22-3-19 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 3, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-20. Repealed.

ANNOTATIONS



Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-20 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 4, relating to the Educational Apportionment Act, effective
December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-21. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 8§ 19 repeals 22-3-21 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 5, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-22. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-22 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 6, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-23. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-23 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 7, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-24. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-24 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 8, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-25. Repealed.

ANNOTATIONS



Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-25 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 9, relating to the Educational Apportionment Act, effective
December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-26. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 8§ 19 repeals 22-3-26 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 10, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-27. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-27 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 11, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-28. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-28 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 12, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-29. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-29 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 13, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-30. Repealed.

ANNOTATIONS



Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-30 NMSA 1978, as enacted
by Laws 1983, ch. 65, § 14, relating to the Educational Apportionment Act, effective
December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-31. Repealed.
ANNOTATIONS
Repeals. — Laws 1987, ch. 99, § 9 repeals 22-3-31 NMSA 1978, as enacted by Laws

1983, ch. 65, § 15, effective April 7, 1987, relating to election and terms of board
members.

22-3-32. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-32 NMSA 1978, as enacted
by Laws 1987, ch. 99, 84, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-33. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-33 NMSA 1978, as enacted
by Laws 1987, ch. 99, 85, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-34. Repealed.

ANNOTATIONS
Repeals. — Laws 1991 (1st S.S.), ch. 4 8§ 19 repeals 22-3-34 NMSA 1978, as enacted
by Laws 1987, ch. 99, 86, relating to the Educational Apportionment Act, effective

December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-35. Repealed.

ANNOTATIONS



Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-35 NMSA 1978, as enacted
by Laws 1987, ch. 99, 87, relating to the Educational Apportionment Act, effective
December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-36. Repealed.
ANNOTATIONS

Repeals. — Laws 1991 (1st S.S.), ch. 4 § 19 repeals 22-3-36 NMSA 1978, as enacted
by Laws 1987, ch. 99, 88, relating to the Educational Apportionment Act, effective
December 18, 1991. For provisions of former sections, see New Mexico One Source of
Law DVD.

22-3-37 to 22-3-54. [1991 Educational Redistricting Act.]
[Unconstitutional.]
ANNOTATIONS

Compiler's notes. — The 1991 Educational Redistricting Act, Sections 22-3-37 through
22-3-54 NMSA 1978, as enacted by Laws 1991 (1st S.S.), Chapter 4, were declared
malapportioned and, therefore, unconstitutional in Sanchez v. Vigil-Giron, D-0101-CV-
2001-02250 (1st Dist. Ct., filed February 6, 2002). For provisions of former sections, see
New Mexico One Source of Law DVD. For present comparable provisions, see 22-3-
54.1 NMSA 1978.

22-3-54.1. [2001 Educational Redistricting Order.]

Section 1. SHORT TITLE.--This act may be cited as the "2001 Educational
Redistricting Act".

Section 2. PRECINCTS.--

A. Precinct designations and boundaries used in the 2001 Educational
Redistricting Act are those precinct designations and boundaries established pursuant
to the Precinct Boundary Adjustment Act and revised and approved pursuant to that act
by the secretary of state as of August 31, 2001.

B. A board of county commissioners shall not create any precinct that lies in
more than one state board of education district and shall not divide any precinct so that
the divided parts of the precinct are situated in two or more state board of education
districts. Votes cast in a statewide election from precincts created or divided in violation
of this subsection are invalid and shall not be counted or canvassed.



Section 3. STATE BOARD OF EDUCATION--MEMBERSHIP.--The state board of
education is composed of ten elected members and five appointed members, one
member elected from each elective board of education district and one member
appointed from each of five appointive districts.

Section 4. BOARD OF EDUCATION DISTRICT ONE.--Board of education district
one is composed of Bernalillo county precincts 1 through 3, 20 through 30, 32 through
55, 61 through 67, 71 through 77, 80 through 85, 87 through 92, 94 through 99, 106,
111 through 114, 120 through 125, 131 through 133, 135, 154 and 162 through 166;
and Sandoval county precincts 11 through 13, 53 and 54.

Section 5. BOARD OF EDUCATION DISTRICT TWO.--Board of education district
two is composed of Bernalillo county precincts 289, 290, 293 through 308, 330 through
333, 400 through 409, 411 through 417, 419 through 421, 426 through 430, 439, 440,
447, 449 through 454, 461 through 466, 471 through 474, 480 through 484, 487 through
500, 502 through 509, 511 through 541, 544 through 569, 571, 573 and 602.

Section 6. BOARD OF EDUCATION DISTRICT THREE.--Board of education district
three is composed of Bernalillo county precincts 4 through 18, 86, 101 through 105,
107, 150 through 153, 161, 180 through 187, 191 through 197, 211, 212, 214 through
217, 221, 223 through 226, 241 through 246, 251 through 258, 271 through 275, 278,
281 through 287, 291, 292, 311 through 318, 321 through 323, 326 through 329, 341
through 347, 351 through 358, 371 through 375, 381 through 387, 410, 418, 422
through 425, 431 through 438, 441 through 446, 475 through 478, 485, 486, 510, 542,
543 and 601.

Section 7. BOARD OF EDUCATION DISTRICT FOUR.--Board of education district
four is composed of Sandoval county precincts 1 through 10, 20, 28 through 50, 55, 56,
58 through 64 and 67; and Santa Fe county precincts 7 through 14, 20 through 22, 24
through 39, 41 through 57, 62 through 72, 74 through 78, 80 through 83 and 86.

Section 8. BOARD OF EDUCATION DISTRICT FIVE.--Board of education district
five is composed of McKinley county; San Juan county precincts 1 through 16, 18
through 31, 40 through 46, 49, 51 through 59, 70, 71, 73 through 75, 79 and 81 through
86; and Sandoval county precincts 21 through 27.

Section 9. BOARD OF EDUCATION DISTRICT SIX.--Board of education district six
is composed of Bernalillo county precincts 31 and 93; Catron county; Cibola county;
Grant county; Hidalgo county; Luna county; Socorro county; and Valencia county.

Section 10. BOARD OF EDUCATION DISTRICT SEVEN.--Board of education
district seven is composed of Dona Ana county; and Otero county precinct 1.

Section 11. BOARD OF EDUCATION DISTRICT EIGHT.--Board of education district
eight is composed of Chaves county precincts 1 through 7, 9 through 16, 21 through 25,
31 through 36, 41 through 43, 51, 52, 61 through 63, 71 through 73, 81 through 85, 90



through 93 and 101 through 103; De Baca county; Guadalupe county precinct 4; Lincoln
county; Otero county precincts 2 through 40; Santa Fe county precincts 15 through 19,
73, 84 and 85; Sierra county; and Torrance county.

Section 12. BOARD OF EDUCATION DISTRICT NINE.--Board of education district
nine is composed of Chaves county precinct 104; Curry county; Eddy county; Lea
county; Quay county; and Roosevelt county.

Section 13. BOARD OF EDUCATION DISTRICT TEN.--Board of education district
ten is composed of Colfax county; Guadalupe county precincts 1 through 3 and 5;
Harding county; Los Alamos county; Mora county; Rio Arriba county; San Juan county
precincts 47, 60 through 69, 72 and 76; San Miguel county; Sandoval county precincts
14 through 19 and 51; Santa Fe county precincts 1 through 6, 23, 40, 58 through 61 and
79; Taos county; and Union county.

Section 14. APPOINTIVE BOARD OF EDUCATION DISTRICTS.--For the purposes
of appointing members of the state board of education, five districts are created as
follows:

A. appointive district A consists of state board of education districts two and
four;

B. appointive district B consists of state board of education districts one and
three;

C. appointive district C consists of state board of education districts five and
ten;

D. appointive district D consists of state board of education districts six and
seven; and

E. appointive district E consists of state board of education districts eight and
nine.

Section 15. RESIDENCE.--A candidate for the office of state board of education
member shall reside in the district for which he files a declaration of candidacy at the
time of such filing. If an elected or appointed board member permanently removes his
residence from or maintains no residence in the district from which he was elected or
appointed, he shall be deemed to have resigned and his successor shall be selected as
provided in Sections 16 and 17 of the 2001 Educational Redistricting Act.

Section 16. ELECTED MEMBERS--STAGGERED TERMS.--

A. Elected members of the state board of education shall be elected for
staggered terms of four years.



B. Board members shall be elected at the general election for terms
commencing on January 1 next succeeding their election.

C. Board members from districts one, four, eight, nine and ten shall be
elected at the general election in 2004 for terms that expire in 2008.

D. Board members from districts two, three, five, six and seven shall be
elected at the general election in 2002 for terms that expire in 2006.

E. The governor shall by appointment fill a vacancy in the office of an elected
member of the state board of education. An appointee filling such a vacancy shall serve
until a successor is elected at the next general election. The successor shall be elected
to fill the unexpired term for the district from which the person creating the vacancy in
the office was elected.

Section 17. APPOINTED MEMBERS--STAGGERED TERMS.--
A. One member of the state board of education shall be appointed from each

of the five state board of education appointive districts by the governor by and with the
consent of the senate.

B. Appointed members shall be appointed for staggered terms of four years.
C. Terms of appointed members shall expire on December 31.
D. If a vacancy occurs in the office of an appointed member of the state

board of education, it shall be filled by appointment of the governor by and with the
consent of the senate for the remainder of the term of the member creating the vacancy.

Section 18. CONTINUING TERMS.--A member of the state board of education who
was appointed or elected pursuant to the provisions of Laws 1991 (1st S.S.), Chapter 4,
Sections 1 through 17 and who is serving on the board as of the effective date of this
section shall serve the remainder of the term for which he was elected or appointed.

ANNOTATIONS

Compiler's notes. — This section was copied from House Voters and Elections
Substitute for House Bill 10, 45th Legislature, 1st Special Session which was adopted
by reference in the final judgment and order in Sanchez v. Vigil-Giron, D-0101-CV-
2001-02250 (1st Dist. Ct., filed February 6, 2002), which declared 22-3-37 to 22-3-54
NMSA 1978 unconstitutional. The section number was assigned by the compiler.

N.M. Const., art. Xll, 8 6, approved September 23, 2003, abolished the state board of
education and created a public education commission. The former state board of
education members were continued in office until their terms expired. The state board of
education districts were continued as the public education commission until changed by



law. Section 9-24-9 NMSA 1978, effective May 19, 2004, provides the members of the
commission shall be elected from districts provided in the "decennial educational
redistricting act".

ARTICLE 4
Creation, Consolidation and Annexation
of School Districts

22-4-1. School districts.

A. Every public school in the state shall be located within the geographical
boundaries of a school district.

B. A school district shall be created, exist or be consolidated only pursuant to the
provisions of law.

C. The geographical boundaries of a school district shall not coincide or overlap the
geographical boundaries of another school district except as may be provided by law.

History: 1953 Comp., 8 77-3-1, enacted by Laws 1967, ch. 16, § 14.

ANNOTATIONS

22-4-2. New school districts; creation.
A. The state board [department] may order the creation of a new school district:

(1)  upon receipt of and according to a resolution requesting the creation of the
new school district by the local school board of the existing school district;

(2)  after review by the local school board and upon receipt of a petition
bearing signatures verified by the county clerk of the affected area of sixty percent of
the registered voters residing within the geographic area desiring creation of a new
school district; or

3) upon recommendation of the state superintendent [secretary] and upon a
determination by the state board [department] that creation of a new district would meet
the standards set forth in Subsection B of this section.

B. Within ninety days of receipt of the local school board resolution, receipt of the
voters' petition or receipt of a recommendation by the state superintendent, the state
board [department] shall conduct a public hearing to determine whether:



(1) the existing school district and the new school district to be created will
each have a minimum membership of five hundred;

(2)  ahigh school program is to be taught in the existing school district and in
the new school district to be created unless an exception is granted to this requirement
by the state board [department]; and

(3) creating the new school district is in the best interest of public education in
the existing school district and in the new school district to be created and in the best
interest of public education in the state.

History: 1953 Comp., 8 77-3-2, enacted by Laws 1967, ch. 16, § 15; 1981, ch. 26, § 1;
1993, ch. 235, § 1.

ANNOTATIONS

Cross references. — For current powers and duties of the former state board of
education, see 9-24-9 NMSA 1978.

For references to the former state board, see 9-24-15 NMSA 1978.

For contents and publication of order creating new school district, see 22-4-10 and 22-
4-11 NMSA 1978.

For interim school board of newly created district, see 22-4-12 NMSA 1978.

For election of local school board for newly created district, see 22-4-13 and 22-4-14
NMSA 1978.

The 1993 amendment, effective June 18, 1993, added the subsection designation "A"
at the beginning of the section; deleted "within an existing school district" at the end of
the introductory paragraph of Subsection A; inserted the paragraph designations (1) and
(2) and added Paragraph (3) in Subsection A; deleted "after a hearing to be held within
ninety (90) days after filing of petition by the state board to determine that" at the end of
Paragraph (2) of Subsection A; added the introductory paragraph of current Subsection
B; redesignated former Subsections A to C as Paragraphs (1) to (3) of Subsection B;
and made minor stylistic changes in Subsection A.

22-4-3. Consolidation; request; districts without junior or senior
high schools; standards.

A. The state board [department] may order consolidation of school districts upon
receipt of and according to identical resolutions requesting consolidation from each local
school board of each school district affected by the consolidation only if it determines
that such consolidation:



(1)  will help to equalize the educational opportunities for public school
students in each school district affected by the consolidation;

(2)  will make the most advantageous and economical use of public school
facilities;

(3) takes into consideration the convenience and welfare of the public school
students in each school district affected by the consolidation; and

4) is in the best interest of public education in each school district affected by
the consolidation and in the best interest of the public education in the state.

B. The state board [department] may also order consolidation of a school district
which has not maintained either a junior or senior high school program for two
consecutive years prior to consolidation with an adjacent district which has maintained
such programs for the students of both districts upon receipt of and according to
identical resolutions requesting consolidation from each local school board of each
school district affected by the consolidation.

C. The state board [department] may bring an action in the district court for an order
of consolidation of two or more school districts when:

(1) all attempts to obtain an agreement between the local school boards to
consolidate such school districts under Subsection A of this section have failed;

(2)  one or more schools within the school districts proposed to be
consolidated have received a disapproval accreditation status from the state department
of education [public education department]; and

(3)  after public hearing on such proposed consolidation, the state board
makes findings of fact:

(a) that such consolidation will meet the criteria specified in Paragraphs (1)
through (4) of Subsection A of this section; and

(b) that one or more schools within a school district proposed to be
consolidated are deficient in their ability to provide the necessary educational
opportunities for public school students in that district.

D. Notice of public hearing shall be given by the state board [department] at least
thirty days prior to the hearing date by two consecutive publications one week apart in a
newspaper of general circulation in the deficient school district proposed to be
consolidated. The notice shall state:

(1) the subject of the hearing;



(2)  the time and place of the hearing; and
(3)  the manner in which interested persons may present their views.

E. The public hearing shall be held in a suitable and convenient location within the
deficient school district proposed to be consolidated. At the hearing, the state board
[department] shall allow all interested persons a reasonable opportunity to submit data,
views or arguments, orally or in writing, and to examine witnesses testifying at the
hearing.

F. Within ten days from the date the hearing is concluded the state board
[department] shall make its determination in writing and if such determination includes
an intention to bring an action for consolidation in the district court, such intention shall
be included in the written determination. A copy of the written determination of the state
board shall be sent to each of the school boards concerned.

G. Within sixty days from the date of the issuance of its written determination, the
state board [department] may bring an action for a court order of consolidation in the
district court of any judicial district in which the deficient school district is located. A copy
of the petition for such action shall be served upon each of the local school boards
affected by the consolidation. Such local school boards shall be parties to the action.
The director shall authorize the necessary transfers and expenditures in the budgets of
the concerned school districts to cover all necessary costs incurred by them in such
action. Upon request of any of the parties to the action, a jury trial shall be allowed. The
state board shall have the burden of establishing the existence of conditions required
under Subsection C of this section and of proving that such consolidation will meet the
criteria specified in Paragraphs (1) through (4) of Subsection A of this section. The court
may deny the order for consolidation if it is found that:

(1) the conditions prescribed in Paragraphs (1) and (2) of Subsection C of this
section do not exist;

(2)  such proposed consolidation will not meet the criteria specified in
Paragraphs (1) through (4) of Subsection A of this section; or

(3) that the alleged deficiency in the school district's ability to provide the
necessary educational opportunities for public school students in such district does not
exist.

H. In the event the court denies the order for consolidation, the state board
[department] shall not again initiate such action for consolidation affecting the same or
substantially the same school districts for one year after the date of the denial of such
order.

[. In the event the court orders the consolidation, such consolidation shall not
become effective until the end of the current school term.



J. Any final order of the district court is reviewable by the court of appeals in the
same manner as provided under the rules of civil procedure.

History: 1953 Comp., § 77-3-3, enacted by Laws 1967, ch. 16, § 16; 1970, ch. 4, § 1;
1973, ch. 106, 8§ 1; 1977, ch. 246, § 61.

ANNOTATIONS

Cross references. — For references to the state board and state department, see 9-
24-15 NMSA 1978.

For alternate method of consolidation, see 22-4-5 to 22-4-9 NMSA 1978.

For contents and publication of order consolidating school districts, see 22-4-10 and 22-
4-11 NMSA 1978.

For interim school board of newly consolidated district, see 22-4-12 NMSA 1978.

For election of local school board for newly created district, see 22-4-13 and 22-4-14
NMSA 1978.

Constitutionality of Subsection B. — See State ex rel. Apodaca v. New Mexico State
Bd. of Educ., 82 N.M. 558, 484 P.2d 1268 (1971).

Where school consolidation was ordered pursuant to Subsection B, the
provisions of 22-4-4 NMSA 1978 were controlling as to the board which should
govern the consolidated district, and the provisions of 22-4-10 to 22-4-14 NMSA 1978
were inapplicable. State ex rel. Apodaca v. New Mexico State Bd. of Educ., 82 N.M.
558, 484 P.2d 1268 (1971).

22-4-4. [Consolidation of district without junior or senior high
schools; governing board.]

Where consolidation is ordered under Subsection B hereof [22-4-3B NMSA 1978],
the governing board of the district maintaining the junior and senior high school
programs shall become the governing board of the consolidated district, the board of the
district consolidated shall be dissolved, and the provisions of Sections 22-4-10 through
22-4-14 NMSA 1978 relating to appointment of an interim board and the holding of
special elections shall not be applicable.

History: 1953 Comp., 8 77-3-3.1, enacted by Laws 1970, ch. 4, § 2.
ANNOTATIONS

Where school consolidation was ordered pursuant to Subsection B of 22-4-3
NMSA 1978, the provisions of this section were controlling as to the board which



should govern the consolidated district, and the provisions of 22-4-10 to 22-4-14 NMSA
1978 were inapplicable. State ex rel. Apodaca v. New Mexico State Bd. of Educ., 82
N.M. 558, 484 P.2d 1268 (1971).

22-4-5. Alternate method of consolidation.

Sections 22-4-6 through 22-4-9 NMSA 1978 shall be an alternative method of
consolidation to that provided in Section 22-4-3 NMSA 1978.

History: 1953 Comp., § 77-3-4, enacted by Laws 1967, ch. 16, § 17.

22-4-6. Alternate method; survey; report; submission to the state
board [department].

A. Upon receipt of a request from a local school board, the state board [department]
shall cause a school district survey to be made to study the feasibility of a consolidation.

B. A school district survey shall be made by a school district survey committee. The
school district survey committee shall submit a written report on a school district survey,
along with any recommendations made by the committee, to each local school board of
each school district affected by the survey. The report shall be accompanied by all
maps, records and material supporting the recommendations.

C. Any local school board of a school district affected by the survey may suggest
alterations to the report and the recommendations. If these alterations are approved by
each local school board of each school district affected by the survey and the school
district survey committee, the alterations shall become part of the final report and
recommendations of the school district survey committee. If local school boards of all
school districts affected by the survey approve the final report and recommendations of
the school district survey committee, the final report and recommendations shall be
submitted to the state board [department].

History: 1953 Comp., 8 77-3-5, enacted by Laws 1967, ch. 16, § 18.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

22-4-7. Alternate method; survey committee.

To make a school district survey to determine the feasibility of a consolidation, the
school district survey committee shall consist of the following members:



A. one person designated by the state transportation director from the state
transportation division;

B. one person appointed by the state board [department] for each school
district affected by the survey. Each person appointed by the state board shall reside
outside of every school district affected by the school district survey; and

C. one person appointed by each local school board of a school district
affected by the school district survey.

History: 1953 Comp., 8 77-3-6, enacted by Laws 1967, ch. 16, § 19.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

22-4-8. Alternate method; survey committee; compensation.

Members of a school district survey committee shall serve without compensation but
shall be entitled to reimbursement of expenses incurred in the performance of
committee duties out of funds of the department of education.

History: 1953 Comp., § 77-3-7, enacted by Laws 1967, ch. 16, § 20.
22-4-9. Alternate method:; standards for consolidation.

The state board [department] may order consolidation according to the
recommendations contained in a final report and recommendations of the school district
survey committee approved by each local school board of each school district affected
by the survey only if it determines that such consolidation:

A. will help to equalize the educational opportunities for public school
students in each school district affected by the consolidation;

B. will make the most advantageous and economical use of public school
facilities;
C. takes into consideration the convenience and welfare of the public school

students in each school district affected by the survey; and

D. is in the best interest of public education in each school district affected by
the consolidation and in the best interest of public education in the state.

History: 1953 Comp., 8§ 77-3-8, enacted by Laws 1967, ch. 16, § 21.



ANNOTATIONS

Cross references. — For standards for consolidation generally, see 22-4-3 NMSA
1978.

For contents and publication of order consolidating school districts, see 22-4-10 and 22-
4-11 NMSA 1978.

Applicability of section to consolidation under Subsection B of 22-4-3 NMSA
1978. — Where school consolidation was ordered pursuant to Subsection B of 22-4-3
NMSA 1978, the provisions of 22-4-4 NMSA 1978 were controlling as to the board
which should govern the consolidated district, and the provisions of this section and 22-
4-10 to 22-4-14 NMSA 1978 were inapplicable. State ex rel. Apodaca v. New Mexico
State Bd. of Educ., 82 N.M. 558, 484 P.2d 1268 (1971).

22-4-10. Order of state board [department].

A. Any order of the state board [department] for creation of a new school district or
for consolidation shall contain the following:

(1) an accurate description of the geographical boundaries of all school
districts affected by the order;

(2)  the disposition of all property affected by the order;

(3) the dissolution of the elected local school board of each school district
affected by the order of consolidation; and

(4) the appointment of three qualified electors of the state who are residents
of the new school district created by the order or the consolidated school district to be
members of an interim local school board to govern the new or consolidated school
district.

B. A certified copy of the order of the state board [department] shall be kept on
permanent file with the department of education.

C. One certified copy of the order of the state board [department] shall be furnished
to each local school board affected by the order, to each county assessor of a county
having a school district within it affected by the order, to the chief [secretary of public
education], to the state tax commission [property tax division of the taxation and
revenue department], to the oil and gas accounting commission [audit and compliance
division of the taxation and revenue department] and to each member appointed to the
interim local school board.

D. Any creation of a new school district or consolidation ordered by the state board
[department] shall take effect upon the issuance of the order. However, for taxation



purposes, creation of a new school district or consolidation shall be effective on January
1 following the date of the issuance of the order by the state board [department].

History: 1953 Comp., 8 77-3-9, enacted by Laws 1967, ch. 16, § 22.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

The public school finance division of the department of finance and administration was
abolished by Laws 1977, ch. 246, § 69. Laws 1977, ch. 246, § 3, established the public
school finance division of the educational finance and cultural affairs department. Laws
1977, ch. 246, 8 63, compiled as 22-8-3 NMSA 1978, designated the administrative and
executive head of the public school finance division of the educational finance and
cultural affairs department as the director of public school finance.

See the Public Education Department Act, 9-24-1 NMSA 1978 and N.M. Const. art. XII,
8§ 6 for current law governing the former powers of the chief of the public school finance
division.

Bracketed material. — The bracketed material was inserted by the compiler. The
provisions relating to the state tax commission, referred to in this section, were repealed
by Laws 1970, ch. 31, § 22. Laws 1970, ch. 31, created the property appraisal
department. The provisions of Laws 1970, ch. 31, relating to the property appraisal
department, were repealed by Laws 1973, ch. 258, § 156. Laws 1973, ch. 258, created
the property tax department. The property tax department and the oil and gas
accounting commission were abolished by Laws 1977, ch. 249, § 5. Laws 1977, ch.
249, § 4, established the taxation and revenue department, which now consists of, inter
alia, the revenue division, the property tax division and the audit and compliance
division.

22-4-11. [Publication of order; actions attacking order.]

After adoption of an order of the state board [department] for creation of a new
school district or for consolidation of school districts, the state superintendent [secretary]
of public instruction shall forthwith cause a copy of such order to be published in a
newspaper of general circulation in each county within which any part of the new or
consolidated school district may be located.

Actions to attack the validity of any such order shall be filed within thirty days from
the date of such publication, but not afterwards. Such actions shall be filed in Santa Fe
county district court and the state board of education [department] shall be an
indispensable party thereto.

History: 1953 Comp., § 77-3-9.1, enacted by Laws 1970, ch. 4, § 3.



ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

22-4-12. Interim local school board; special election.

A. The interim local school board of a newly created or consolidated school district
has all the powers and duties of a local school board. The interim local school board
shall hold office only until the local school board is elected and qualified.

B. For the purpose of electing five members to the local school board of a newly
created or consolidated school district, the interim local school board shall call a special
school district election to be held not less than forty-five days nor more than ninety days
from the date of the issuance of the order of the state board [department] appointing
members to the interim local school board. If the date for a regular school district
election occurs during this period, the interim local school board shall give notice of the
regular school district election for the purpose of electing five members to the local
school board of the newly created or consolidated school district instead of calling a
special school district election.

C. The interim local school board shall appoint a superintendent of schools to
perform the administrative and supervisory functions of the interim local school board
and to also conduct the school district election. The term of office of the superintendent
of schools appointed by the interim local school board shall coincide with the term of
office of the interim local school board.

History: 1953 Comp., 8 77-3-10, enacted by Laws 1967, ch. 16, § 23.

22-4-13. Special school district election; term of office.

The term of office of members of a local school board elected at a special school
district election for a newly created or consolidated school district shall be as follows:

A. three members shall be elected for terms expiring at the next regular
school district election; and

B. two members shall be elected for terms expiring two years after the next
regular school district election.

History: 1953 Comp., 8 77-3-11, enacted by Laws 1967, ch. 16, § 24; 1985, ch. 142, §
1.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. — Applicability and application of § 2 of
Voting Rights Act of 1965 (42 USCS § 1973) to members of school board, 105 A.L.R.
Fed. 254.

22-4-14. Regular school district election; term of office.

If the interim local school board calls for the election of members to the local school
board of a newly created or consolidated school district at a regular school district
election, the terms of office of the members elected shall be as follows:

A. three members shall be elected for terms of two years; and
B. two members shall be elected for terms of four years.

History: 1953 Comp., § 77-3-12, enacted by Laws 1967, ch. 16, § 25; 1985, ch. 142, §
2.

22-4-15. Consolidated school districts; outstanding contracts;
indebtedness.

A. All contracts entered into by a local school board of a school district prior to
consolidation shall be honored by the consolidated school district. The acquiring of
tenure rights and tenure rights that have been obtained shall not be affected by
consolidation.

B. Any outstanding school district bonds or other indebtedness of a school district
shall not be affected by consolidation. Whenever a school district included within a
consolidation has outstanding school district bonds or certificates of indebtedness, the
school district shall retain its identity for the purpose of paying any debt service until the
bonds or certificates are paid in full. No school district included within a consolidation
shall become responsible for the debt service of any other school district included within
the consolidation.

History: 1953 Comp., 8 77-3-13, enacted by Laws 1967, ch. 16, § 26.

ANNOTATIONS

22-4-16. [Existing school districts validated.]

That the organization, existence or consolidation of all school districts heretofore
ordered by the state board [department] of education of the state of New Mexico are
hereby validated and their existence as ordered by the state board of education is
hereby validated and confirmed, provided that the passage of this act [22-4-16 NMSA
1978] shall not affect any consolidations upon which an action is pending contesting
such consolidation at the time this act becomes effective.



History: 1953 Comp., § 73-15-9, enacted by Laws 1955, ch. 76, § 1.

22-4-17. Annexation of area for school district purposes;
resolutions; approval; filing.

A. Whenever it becomes economically feasible for students residing in one school
district to attend school in another school district, whether or not that school district is
within the same county as the school district of residence, the local school boards of the
school districts may provide for annexation of the appropriate area by resolution of each
of the local school boards concerned. The resolutions shall be submitted to the state
board [department] of education for its approval.

B. Prior to adopting such resolution, the local school board proposing to annex the
area within another school district shall furnish an accurate legal description of the area
to be annexed and the net taxable value of the property within the area to the chief,
public school finance division [secretary of public education]. The chief [secretary] shall
furnish to each local school board concerned a statement of the financial implication of
the annexation.

C. After resolutions are adopted by each of the local school boards concerned and
approved by the state board [department] of education, copies of the resolutions shall
be filed with:

(1) the county commission of the county where the principal office of each
local school board is located and the county commissions of those other counties in
which area is affected;

(2)  the county assessor of the county where the principal office of each local
school board is located and the county assessors of those other counties in which area
is affected;

(3)  state board of education; and

(4)  department of finance and administration.

History: 1953 Comp., 8 77-3-2.1, enacted by Laws 1977, ch. 213, § 1.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

The public school finance division of the department of finance and administration was
abolished by Laws 1977, ch. 246, § 69. Laws 1977, ch. 246, § 3, established the public
school finance division of the educational finance and cultural affairs department. Laws
1977, ch. 246, 8 63, compiled as 22-8-3 NMSA 1978, designated the administrative and



executive head of the public school finance division of the educational finance and
cultural affairs department as the director of public school finance.

See the Public Education Department Act, 9-24-1 NMSA 1978 and N.M. Const. art. XIlI,
8§ 6 for current law governing the former powers of the chief of the public school finance
division.

22-4-18. Validation of previous annexation.

Every member of a local school board of a local school district which has been a
party to an annexation similar to that authorized in Section 1 [22-4-17 NMSA 1978] of
this act but occurring prior to the effective date of this act is determined to have been a
legally authorized governing authority and such annexation is validated as of the date of
the resolution adopting such action.

History: 1953 Comp., § 77-3-2.2, enacted by Laws 1977, ch. 213, § 2.

ARTICLE 4A
Advisory Referenda

22-4A-1. Short title.

This act [22-4A-1 to 22-4A-3 NMSA 1978] may be cited as the "Advisory
Referendum Act".

History: Laws 1987, ch. 191, § 1.
22-4A-2. Purpose.

The purpose of the Advisory Referendum Act [22-4A-1 NMSA 1978] is to enable
registered voters of an affected area, who may ultimately be called upon to vote on
bond issues for capital projects for a new district, to express the extent of their support
for the formation of that new public school district.

History: Laws 1987, ch. 191, § 2.

22-4A-3. Advisory referendum authorized; effect of referendum.

A. The governing body of any school district having a student membership in
excess of seventy-six thousand and the governing body of any school district any part of
which is proposed to be incorporated in a new school district shall conduct an advisory
referendum in any municipality or in any precinct of a school district which is proposed
to be included in a new school district.



B. An "advisory referendum” as used in the Advisory Referendum Act [22-4A-1
NMSA 1978] means an election at which the proposal of creating a new school district
that includes the territory in which the municipality is located is submitted to the voters
of the municipality as a question of supporting the proposal or opposing the proposal.
The result of the vote shall be advisory only as a statement of public opinion on the
proposed creation of a new school district and shall not constitute any election required
by law pertaining to the creation of a district. The results of the referendum may be used
by the voters of the existing and proposed district encompassed within the boundaries
of the municipality or of another school district to better determine desirability and
feasibility of forming the new public school district.

C. The election for the advisory referendum shall be conducted and canvassed
substantially in the same manner as special school district elections are conducted and
canvassed.

History: Laws 1987, ch. 191, § 3.

ARTICLE 5
Local School Boards

22-5-1. Local school boards:; members.

A local school board shall be composed of five qualified electors of the state residing
within the school district.

History: 1953 Comp., 8 77-4-1, enacted by Laws 1967, ch. 16, § 27.
ANNOTATIONS

Cross references. — For recall of local school board members, see 22-7-1 NMSA
1978 et seq.

For constitutional provision as to residence of public officers, see N.M. Const., art. V, §
13.

For school district elections, see 1-22-1 NMSA 1978 et seq.

22-5-1.1. Local school board members; elected from districts.

Members of local school boards in districts having a population in excess of sixteen
thousand shall reside in and be elected from single-member districts. Once, following
every federal decennial census, the local school board shall divide the school district
into a number of election districts equal in number to the number of members on the
school board. Such election districts shall be contiguous and compact and as equal in
population as is practicable; provided that the local school board of any district having a



population of sixteen thousand or less may provide for single-member districts as
provided in this section.

History: 1978 Comp., 8 22-5-1.1, enacted by Laws 1985, ch. 202, § 1; 1993, ch. 226, §
10.

ANNOTATIONS

The 1993 amendment, effective July 1, 1993, deleted "Notwithstanding any other
provision of the Public School Code" at the beginning of the first sentence.

22-5-2. Repealed.
ANNOTATIONS

Repeals. — Laws 1993, ch. 226, § 54 repeals 22-5-2 NMSA 1978, as enacted by Laws
1969, ch. 103, § 1, containing the purpose of the act, effective July 1, 1993. For
provisions of former section, see New Mexico One Source of Law DVD.

22-5-3. School board membership; optional form.

A. The local school board of any school district in this state may by resolution
provide for the local board of that district to be composed of seven qualified electors of
the state who reside within the district. The resolution shall provide that the board
consist of seven separate positions, and each such position shall be designated by
number. Qualified electors seeking election to the school board shall file and run for
only one of the numbered positions.

B. If the resolution provided for in this section is adopted, it shall go into effect within
thirty days after its adoption unless a petition signed by the qualified electors of the
school district in a number equal to twenty percent of all the voters in the district voting
at the last regular school board election is presented to the local board within such thirty
days asking that an election be held on the question of increasing the membership of
the local board to seven members.

C. Upon receipt and verification of the petition, the local school board shall within
thirty days call a special school election to vote upon the question of increasing the
membership of the local school board in that district to seven members.

D. If the voters of the school district approve the increase in the local school board's
membership to seven members, the resolution shall be in effect.

E. A resolution adopted pursuant to Subsection A of this section shall conform to
the requirements of Section 1-22-5 NMSA 1978 and shall provide for the election of two
additional school board members at a special school district election. One new member
shall be elected to serve until the second regular school board election following the



special school district election. The second new member shall be elected to serve until
the third regular school board election following such special school district election.
Thereatfter, persons elected to fill the additional new positions on the board shall be
elected for terms as provided by law.

History: 1953 Comp., 8 77-4-1.3, enacted by Laws 1969, ch. 103, 8§ 2; 1981, ch. 316, §
1; 1993, ch. 226, § 11.

ANNOTATIONS

Cross references. — For school district elections generally, see 1-22-1 NMSA 1978 et
seq.

The 1993 amendment, effective July 1, 1993, substituted "Section 1-22-5" for "Section
22-6-3" in the first sentence of Subsection E.

Provisions of former Subsection B (how Subsection E) are constitutional and
valid. 1971 Op. Att'y Gen. No. 71-29.

22-5-3.1. Local school boards: reversion to five members.

A. Any seven-member local school board of a school district in the state may by
resolution provide for the local board of that district to be composed of five qualified
electors of the state who reside within the district.

B. If the resolution specified in Subsection A of this section is adopted, the existing
local school board at the first election at which the terms of three members expire shall
by lot:

(1) eliminate two positions if the next succeeding election is one at which the
terms of two members expire;

(2) eliminate two positions if the next succeeding election is one at which the
term of one member expires, and at the next election at which the terms of three
members expire designate one position for a two-year term; provided that thereafter all
terms shall be six-year terms; or

3) eliminate two positions if the next succeeding election is one at which the
terms of three members expire and at the succeeding election designate one position
for a two-year term, provided that thereafter all terms shall be six-year terms.

C. Any resolution adopted pursuant to the provisions of this section shall be
effective thirty days after its adoption unless a petition signed by the qualified electors of
the school district in a number equal to at least twenty percent of all voters in the district
voting at the last regular school board election is presented to the local school board on



or before the thirtieth day asking that an election be held on the question of decreasing
the membership of the local board to five members.

D. Upon receipt and verification of the petition, the local school board shall within
thirty days call a special school election to vote upon the question of decreasing the
membership of the local school board in that district to five members.

E. If the voters of the school district approve the decrease in the local school
board's membership to five members, the resolution shall be in effect and the
elimination of two members at subsequent elections as provided in Subsection B of this
section shall be valid.

History: 1978 Comp., 8 22-5-3.1, enacted by Laws 1981, ch. 302, § 1.

22-5-4. Local school boards; powers; duties.
A local school board shall have the following powers or duties:

A. subject to the rules of the department, develop educational policies for the
school district;

B. employ a local superintendent for the school district and fix the
superintendent's salary;

C. review and approve the annual school district budget;

D. acquire, lease and dispose of property;

E. have the capacity to sue and be sued;

F. acquire property by eminent domain pursuant to the procedures provided

in the Eminent Domain Code [42A-1-1 NMSA 1978];
G. issue general obligation bonds of the school district;

H. provide for the repair of and maintain all property belonging to the school
district;

l. for good cause and upon order of the district court, subpoena withesses
and documents in connection with a hearing concerning any powers or duties of the
local school board;

J. except for expenditures for salaries, contract for the expenditure of money
according to the provisions of the Procurement Code [13-1-28 NMSA 1978];



K. adopt rules pertaining to the administration of all powers or duties of the
local school board;

L. accept or reject any charitable gift, grant, devise or bequest. The particular
gift, grant, devise or bequest accepted shall be considered an asset of the school
district or the public school to which it is given;

M. offer and, upon compliance with the conditions of such offer, pay rewards
for information leading to the arrest and conviction or other appropriate disciplinary
disposition by the courts or juvenile authorities of offenders in case of theft, defacement
or destruction of school district property. All such rewards shall be paid from school
district funds in accordance with rules promulgated by the department; and

N. give prior approval for any educational program in a public school in the
school district that is to be conducted, sponsored, carried on or caused to be carried on
by a private organization or agency.

History: 1953 Comp., § 77-4-2, enacted by Laws 1967, ch. 16, § 28; 1973, ch. 3, § 1;
1979, ch. 335, § 3; 1981, ch. 116, § 1; 1981, ch. 125, § 48; 1990, ch. 52, § 2; 1992, ch.
77,8 2; 1993, ch. 226, § 12; 2003, ch. 153, § 21; 2004, ch. 27, § 20; 2005, ch. 315, § 3.

ANNOTATIONS

Cross references. — For requirement of reports as to membership in schools, see 22-
8-13 NMSA 1978.

For reemployment or termination of certified school instructors, see 22-10A-22 NMSA
1978 et seq.

For request for operation under variable school calendar, see 22-22-4 NMSA 1978.
For preparation and review of bilingual instruction programs, see 22-23-5 NMSA 1978.
For lease of state lands, see 19-7-55 NMSA 1978.

The 1990 amendment, effective May 16, 1990, added present Subsection E,
redesignated former Subsections E to P as present Subsections F to Q, substituted
"Procurement Code" for "Public Purchasers Act" at the end of present Subsection N,
and, in present Subsection Q, deleted "local” preceding "school district property" at the
end of the first sentence and "of the public school finance division" at the end of the
second sentence.

The 1992 amendment, effective May 20, 1992, inserted "or the purchase of
instructional materials" in Subsection E; substituted "department of education” for
"director” in the second sentence of Subsection Q; and made minor stylistic changes
throughout the section.



The 1993 amendment, effective July 1, 1993, added the proviso at the end of the first
sentence of Subsection D.

The 2003 amendment, effective April 4, 2003, rewrote Subsection A to the extent that a
detailed comparison is impracticable; in Subsection B, inserted "local" following "employ
a" near the beginning and deleted "of schools” following "superintendent” near the
beginning; deleted former Subsections C, D, E, F, and G; inserted present Subsection C
and redesignated the subsequent paragraphs accordingly; inserted "provide for the" at
the beginning of present Subsection H; substituted "rules" for "regulations” near the
beginning of present Subsection K; and in present Subsection M substituted "rules"” for
"regulations that shall be" following "in accordance with" near the end and substituted
"state board" for "department of education™ at the end.

The 2004 amendment, effective May 19, 2004, changed "state board" to "department”
in Subsections A and M and added Subsection N.

The 2005 amendment, effective April 7, 2005, provides in Subsection C that the local
school board shall review and approve the annual school district budget.

Teaching positions. — A local school board may add or abolish teaching positions in
performing its fiscal responsibilities. Aguilera v. Hatch Valley Public Schools Board of
Education, 2005-NMCA-069, 137 N.M. 642, 114 P.3d 322, cert. granted, 2005-
NMCERT-006.

Section makes local board's supervision and control of public school in district
"subject to the regulations of state board." Morgan v. New Mexico State Bd. of
Educ., 83 N.M. 106, 488 P.2d 1210 (Ct. App.), cert. denied, 83 N.M. 105, 488 P.2d
1209 (1971).

No Eleventh Amendment immunity. — School districts and their governing boards in
New Mexico are not arms of the state entitled to Eleventh Amendment immunity. Duke
v. Grady Mun. Schs., 127 F.3d 972 (10th Cir. 1997).

Legislative intent. — The New Mexico legislature intended school districts or boards to
be political subdivisions or local public bodies, not arms of the state. Duke v. Grady
Mun. Schs., 127 F.3d 972 (10th Cir. 1997).

State of New Mexico is not legally liable for judgment against a school district. Duke v.
Grady Mun. Schs., 127 F.3d 972 (10th Cir. 1997).

Authority of local board over personnel. — A local board is the only entity with power
to terminate employees; the purpose of former Subsection D is to require input of a
superintendent before a personnel decision is made, and not to render a board
powerless to act except in accordance with the recommendation of its superintendent.
Daddow v. Carlsbad Mun. Sch. Dist., 120 N.M. 97, 898 P.2d 1235 (1995).



Procurement Code exemptions applicable to school boards. — The provision of
Subsection N requires school boards to contract according to all but two sections of the
entire Procurement Code; this means that all bidding requirements of the Code,
including the exemptions in 13-1-98 NMSA 1978, apply to school district contracts.
Morningstar Water Users Ass'n v. Farmington Mun. Sch. Dist. No. 5, 120 N.M. 307, 901
P.2d 725 (1995).

Ultra vires acts by school boards. — Any attempt by a local school board to enter into
a contract or formulate a policy that violates the specific statutory provisions governing
school boards is ultra vires and void. Thus, any attempt by a school board to enter into
a contract or promulgate a termination policy through manuals which give an employee
rights in conflict with the School Personnel Act is ultra vires and void. Swinney v.
Deming Bd. of Educ., 117 N.M. 492, 873 P.2d 238 (1994).

School board's supervision and discharge of superintendent. — Inherent in the
power given to the school board to employ a superintendent is the ability for the board
to supervise and discharge a superintendent. Stanley v. Raton Bd. of Educ., 117 N.M.
717,876 P.2d 232 (1994).

Employment of administrators. — The school board effectively terminated the
plaintiffs’ employment as school administrators by declaring the jobs vacant, and
therefore met the obligations under this section. The plaintiffs could reasonably infer
from the board's actions that they were not reemployed for the next year. Naranjo v.
Board of Educ., 119 N.M. 401, 891 P.2d 542 (1995).

School districts and their governing boards in New Mexico are not arms of the state,
and they are accordingly not shielded by the Eleventh Amendment from liability for a
Section 1983 action in federal court. Duke v. Grady Mun. Schs., 127 F.3d 972 (10th Cir.
1997).

Liability of local board under federal civil rights law. — In an action brought by a
school employee against a school district local school board under 42 U.S.C. § 1983,
the board was a "person” for purposes of the suit, and the action under such law was
not barred by any statutory governmental immunity. Daddow v. Carlsbad Mun. Sch.
Dist., 120 N.M. 97, 898 P.2d 1235 (1995).

Conditions under which private group may use facilities. — A local board of
education may permit a particular religious denomination or private group to use public
school buildings or facilities after school hours where such use, in the opinion of the
school board, will not interfere with normal school activities, but the board may not in
any respect sanction or give endorsement to such religious denominational programs.
1963-64 Op. Att'y Gen. No. 63-106 (opinion rendered under former law).

Include equal treatment of all groups. — A local school board must, in exercising its
discretion as to whether a particular religious denomination may use public school
facilities after school hours, either make the use of school facilities available to all



religious groups on an equal basis and without preference as to any particular group or
not permit such use at all. 1963-64 Op. Att'y Gen. No. 63-106 (opinion rendered under
former law).

And reimbursement of school's actual expenses. — Since a school district may not
in any manner lend its financial or other support to any private religious denominations,
it is incumbent upon school authorities to obtain reimbursement for any actual expenses
occasioned from a religious group's private use of public school facilities. 1963-64 Op.
Att'y Gen. No. 63-106 (opinion rendered under former law).

Payment for time spent away from district by district employee. — A local school
district employee who serves on the state board of education may draw salary from the
district and per diem and expenses from the state department of education; however, he
may not be paid for time spent away from his duties with the district unless he takes
authorized leave with pay. 1987 Op. Att'y Gen. No. 87-45.

Character of private use determines whether state approval required. — Where a
local school board desires to enter into a lease of real property to any private party or
religious group and proposes to give exclusive right of possession and occupancy to
school lands or buildings, the state board of finance must give its approval pursuant to
13-6-2 NMSA 1978. Where, however, the use permitted is temporary or brief and limited
to hours when the property is not needed for school purposes, the approval of the state
board of finance is not necessary, and the local board of education may or may not
authorize such usage according to its discretion. 1963-64 Op. Att'y Gen. No. 63-106
(opinion rendered under former law).

School board attendance allocation proper. — So long as the statutory and
constitutional minimum educational standards are satisfied, the local school board may
allocate attendance within the district. 1979 Op. Att'y Gen. No. 79-36.

School boards have authority to enact reasonable regulations relating to the
suspension or expulsion of students. 1959-60 Op. Att'y Gen. No. 59-214.

A rule or regulation prohibiting married students from participating in band, glee club,
dramatic events, school newspapers, school clubs, school sponsored trips and school
athletics is arbitrary and unreasonable and therefore void. 1967 Op. Att'y Gen. No. 67-
117.

A rule which would require the withdrawal of a student when it is known that she is
pregnant and when the school officials do not believe that such attendance is proper
clearly violates the compulsory attendance law; therefore if the girl is physically capable
of attending school, the local school board may not prohibit her attendance by rule or
regulation merely because she is pregnant. 1967 Op. Att'y Gen. No. 67-117.

School boards have authority to ban smoking. — Because local school boards have
authority to supervise and control all public schools within their district, they can use that



authority to ban smoking by both adults and minors on all public school campuses
within their district. 1994 Op. Att'y Gen. No. 94-03.

School board president's authority. — A local school board president has authority to
deny citizens the right to address the local school board during a meeting of the board,
if he is authorized to do so by rules promulgated by the board and he does not exercise
that authority arbitrarily or capriciously. 1990 Op. Att'y Gen. No. 90-26.

Health club memberships for employees. — A school district may spend public funds
to provide its full time employees with membership in a private health club if the
membership is provided in return for services rendered to the district. 1989 Op. Att'y
Gen. No. 89-20.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. Jur. 2d Schools 8§ 15 et seq.

Releasing public school pupils from attendance for purpose of attending religious
education classes, 2 A.L.R.2d 1371.

Trust for school children as charitable, or merely benevolent, 25 A.L.R.2d 1114.

Operation of garage for maintenance and repair of municipal vehicles as governmental
function, 26 A.L.R.2d 944.

Rejection of public schoolteacher because of disloyalty, 27 A.L.R.2d 487.

Title to buildings when school lands revert for nonuse for school purposes, 28 A.L.R.2d
564.

Validity, as a charity, of trust to lend money to students, 33 A.L.R.2d 1183.

Hearing on charges before suspension or expulsion from educational institution, 58
A.L.R.2d 903.

Waiver of, or estoppel to assert, failure to give required notice of claim of injury to
school district or authorities, 65 A.L.R.2d 1278.

Malicious prosecution, civil liability of school officials for, 66 A.L.R.2d 749.
Tax: rescission of vote authorizing school district expenditure or tax, 68 A.L.R.2d 1041.
Power of school district to employ counsel, 75 A.L.R.2d 1339.

Age: power of public school authorities to set minimum or maximum age requirements
for pupils in absence of specific statutory authority, 78 A.L.R.2d 1021.



Use of public school premises for religious purposes during nonschool time, 79
A.L.R.2d 1148.

Attendance: determination of school attendance, enrollment, or pupil population for
purpose of apportionment of funds, 80 A.L.R.2d 953.

What is "public place" within requirements as to posting of notices, 90 A.L.R.2d 1210.

Use of school property for other than public school or religious purposes, 94 A.L.R.2d
1274.

Inclusion or exclusion of first and last days in computing the time for performance of an
act or event which must take place a certain number of days before a known future
date, 98 A.L.R.2d 1331.

Regulations as to fraternities and similar associations connected with educational
institution, 10 A.L.R.3d 389.

Marriage or pregnancy of public school student as ground for expulsion or exclusion, or
of restriction of activities, 11 A.L.R.3d 996.

Validity of regulation by school authorities as to clothes or personal appearance of
pupils, 14 A.L.R.3d 1201.

Local improvements: exemption of public school property from assessments for local
improvements, 15 A.L.R.3d 847.

Participation of student in demonstration on or near campus as warranting expulsion or
suspension from school or college, 32 A.L.R.3d 864.

Public schools: modern status of doctrine of sovereign immunity as applied to public
schools and institutions of higher learning, 33 A.L.R.3d 703.

Tax exemption: garage or parking lot as within tax exemption extended to property of
educational, charitable, or hospital organizations, 33 A.L.R.3d 938.

Tort liability of public schools and institutions of higher learning from accidents due to
condition of buildings or equipment, 34 A.L.R.3d 1166.

Athletic events: tort liability of public schools and institutions of higher learning for
accident occurring during school athletic events, 35 A.L.R.3d 725.

Vocational training: liability of public schools and institutions of higher learning for
accidents associated with chemistry experiments, shopwork and manual or vocational
training, 35 A.L.R.3d 758.



Fellow students: tort liability of public schools and institutions of higher learning for
injuries caused by acts of fellow students, 36 A.L.R.3d 330.

Physical education: tort liability of public schools and institutions of higher learning for
accidents occurring during physical education classes, 36 A.L.R.3d 361.

Nonschool purposes: tort liability of public schools and institutions of higher learning for
accidents occurring during use of premises and equipment for other than school
purposes, 37 A.L.R.3d 712.

Playground: tort liability of public schools and institutions of higher learning for injuries
due to condition of grounds, walks, and playgrounds, 37 A.L.R.3d 738.

Tort liability of public schools and institutions of higher learning for injuries resulting from
lack or insufficiency of supervision, 38 A.L.R.3d 830.

Fees: validity of exaction of fees from children attending elementary or secondary public
schools, 41 A.L.R.3d 752.

Property taxes: validity of basing public school financing system on local property taxes,
41 A.L.R.3d 1220.

Loitering or trespass: validity and construction of statute or ordinance forbidding
unauthorized persons to enter upon or remain in school buildings or premises, 50
A.L.R.3d 340.

Tax exemption: charitable or educational organization from sales or use taxes, 53
A.L.R.3d 748.

Discipline of pupil for conduct away from school grounds, 53 A.L.R.3d 1124.
Residence for purpose of admission to public school, 56 A.L.R.3d 641.

What constitutes "school,
A.L.R.3d 1087.

educational use," or the like within zoning ordinance, 64
Zoning regulations as applied to colleges, universities, or similar institutions for higher
education, 64 A.L.R.3d 1138.

Zoning regulations as applied to private and parochial schools below the college level,
74 A.L.R.3d 14.

Zoning regulations as applied to public elementary and high schools, 74 A.L.R.3d 136.

Sex education: validity of sex education programs in public schools, 82 A.L.R.3d 579.



Student's right to compel school officials to issue degree diploma, or the like, 11
A.L.R.4th 1182.

Personal liability of public school teacher in negligence action for personal injury or
death of student, 34 A.L.R.4th 228.

Personal liability of public school executive or administrative officer in negligence action
for personal injury or death of student, 35 A.L.R.4th 272.

Personal liability in negligence action of public school employee, other than teacher or
executive or administrative officer, for personal injury or death of student, 35 A.L.R.4th
328.

AIDS infection as affecting right to attend public school, 60 A.L.R.4th 15.

Liability of school authorities for hiring or retaining incompetent or otherwise unsuitable
teacher, 60 A.L.R.4th 260.

Validity, construction, and effect of municipal residency requirements for teachers,
principals, and other school employees, 75 A.L.R.4th 272.

Tort liability of public schools and institutions of higher learning for accidents associated
with transportation of students, 23 A.L.R.5th 1.

Search conducted by school official or teacher as violation of fourth amendment or
equivalent state constitutional provision, 31 A.L.R.5th 229.

Tort liability of public schools and institutions of higher learning for accidents occurring
in physical education classes, 66 A.L.R.5th 1.

Tort liability of schools and institutions of higher learning for personal injury suffered
during school field trip, 68 A.L.R.5th 519.

Tort liability of public schools and institutions of higher learning for accidents occurring
during school athletic events, 68 A.L.R.5th 663.

Tort liability of public schools and institutions of higher learning for injury to student
walking to or from school, 72 A.L.R.5th 469.

Lunches and nutrition: construction and application of National School Lunch Act (42
U.S.C.S. 88 1751 et seq.) and Child Nutrition Act of 1966 (42 U.S.C.S. 88 1771 et seq.),
14 A.L.R. Fed. 634.

Freedom of press: validity, under federal Constitution, of public school or state college
regulation of student newspapers, magazines, or other publications - federal cases, 16
A.L.R. Fed. 182.



Attorneys' fees: construction and application of § 718 of Education Amendments Act of
1972 (20 U.S.C.S. § 1617) authorizing court to allow prevailing party, other than United
States, reasonable attorneys' fee as part of costs in school desegregation case, 22
A.L.R. Fed. 688.

Tax exemption: construction and application of so-called "charitable and educational
exemption" of Copyright Act (17 U.S.C.S. § 104), 23 A.L.R. Fed. 974.

78 C.J.S. Schools and School Districts § 100 et seq.

22-5-4.1. Repealed.
ANNOTATIONS

Repeals. — Laws 1993, ch. 226, § 54 repeals 22-5-4.1 NMSA 1978, as enacted by
Laws 1981, ch. 296, § 1, allowing local school boards to authorize a period of silence at
the beginning of the school day, effective July 1, 1993. For provisions of former section,
see New Mexico One Source of Law DVD.

22-5-4.2. Child abuse; report coordination; confirmation.

A. A local school board may adopt policies providing for the coordination and
internal tracking of reports made by school district personnel pursuant to Section 32-1-
15 NMSA 1978. Such policies, however, shall not require any notification to school
district personnel before the report is made to one of the offices listed in Subsection A of
that section. No policy shall purport to relieve any person having a duty to report under
that section from that duty.

B. After a report is made to a county social services office of the human services
department pursuant to Section 32-1-15 NMSA 1978, by any school district personnel,
that office shall notify the person making the report within five days after the report was
made that the office is investigating the matter. Mailing a notice within five days shall
constitute compliance with this subsection.

History: Laws 1985, ch. 94, § 1.
ANNOTATIONS

Compiler's notes. — Section 32-1-15 NMSA 1978 was repealed in 1993. For present
comparable provisions, see 32A-4-3 NMSA 1978.

22-5-4.3. School discipline policies; students may self-administer
certain medications.



A. Local school boards shall establish student discipline policies and shall file them
with the department. The local school board shall involve parents, school personnel and
students in the development of these policies, and public hearings shall be held during
the formulation of these policies in the high school attendance areas within each school
district or on a district-wide basis for those school districts that have no high school.

B. Each school district discipline policy shall establish rules of conduct governing
areas of student and school activity, detail specific prohibited acts and activities and
enumerate possible disciplinary sanctions, which sanctions may include corporal
punishment, in-school suspension, school service, suspension or expulsion.

C. Anindividual school within a school district may establish a school discipline
policy, provided that parents, school personnel and students are involved in its
development and a public hearing is held in the school prior to its adoption. If an
individual school adopts a discipline policy in addition to the local school board's school
district discipline policy, it shall submit its policy to the local school board for approval.

D. No school employee who in good faith reports any known or suspected violation
of the school discipline policy or in good faith attempts to enforce the policy shall be
held liable for any civil damages as a result of such report or of the employee's efforts to
enforce any part of the policy.

E. All public school and school district discipline policies shall allow students to
carry and self-administer asthma medication and emergency anaphylaxis medication
that has been legally prescribed to the student by a licensed health care provider under
the following conditions:

(1) the health care provider has instructed the student in the correct and
responsible use of the medication;

(2)  the student has demonstrated to the health care provider and the school
nurse or other school official the skill level necessary to use the medication and any
device that is necessary to administer the medication as prescribed;

(3) the health care provider formulates a written treatment plan for managing
asthma or anaphylaxis episodes of the student and for medication use by the student
during school hours or school-sponsored activities, including transit to or from school or
school-sponsored activities; and

(4) the student's parent has completed and submitted to the school any
written documentation required by the school or the school district, including the
treatment plan required in Paragraph (3) of this subsection and other documents related
to liability.

F. The parent of a student who is allowed to carry and self-administer asthma
medication and emergency anaphylaxis medication may provide the school with backup



medication that shall be kept in a location to which the student has immediate access in
the event of an asthma or anaphylaxis emergency.

G. Authorized school personnel who in good faith provide a person with backup
medication as provided in this section shall not be held liable for civil damages as a
result of providing the medication.

History: 1978 Comp., 8§ 22-5-4.3, enacted by Laws 1986, ch. 33, § 9; 1993, ch. 226, §
13; 2005, ch. 60, § 1.

ANNOTATIONS

The 1993 amendment, effective July 1, 1993, deleted former Subsection E, pertaining
to the effective date of policies adopted pursuant to this section and the time for review
of existing school discipline policies, and made a minor stylistic change in Subsection A.

The 2005 amendment, effective June 17, 2005, permits students to carry and self-
administer asthma medication and emergency anaphylaxis medication prescribed by a
license health care provider.

22-5-4.4. School employees; reporting drug and alcohol use;
release from liability.

A. A school employee who knows or in good faith suspects any student of using or
abusing alcohol or drugs shall report such use or abuse pursuant to procedures
established by the local school board.

B. No school employee who in good faith reports any known or suspected instances
of alcohol or drug use or abuse shall be held liable for any civil damages as a result of
such report or his efforts to enforce any school policies or regulations regarding drug or
alcohol use or abuse.

History: 1978 Comp., § 22-1-5, enacted by Laws 1985, ch. 180, § 1; recompiled as
1978 Comp., 8§ 22-5-4.4 by Laws 1986, ch. 33, § 10.

22-5-4.5. Pledge of allegiance.

Local school boards shall provide that the pledge of allegiance shall be recited daily
in each public school in the school district according to regulations adopted by the state
board [department].

History: 1978 Comp., § 22-5-4.5, enacted by Laws 1986, ch. 33, § 11.

22-5-4.6. Recompiled.



ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 26 recompiles and amends 22-5-4.6 NMSA
1978, relating to collaborative school improvement programs, as 22-5-15 NMSA 1978,
effective April 4, 2003.

22-5-4.7. Additional student discipline policies; weapon-free
schools.

A. In addition to other student discipline policies, each school district shall adopt a
policy providing for the expulsion from school, for a period of not less than one year, of
any student who is determined to have knowingly brought a weapon to a school under
the jurisdiction of the local board. The local school board or the superintendent of the
school district may modify the expulsion requirement on a case-by-case basis.

B. Student discipline policies shall also provide for placement in an alternative
educational setting, for not more than forty-five days, of any student with a disability who
is determined to have knowingly brought a weapon to a school under the jurisdiction of
the local board. If a parent or guardian of the student requests a due process hearing,
then the student shall remain in the alternative educational setting during the pendency
of any proceeding, unless the parent or guardian and the school district agree
otherwise.

C. For the purposes of this section, "weapon" means:

(1) any firearm that is designed to, may readily be converted to or will expel a
projectile by the action of an explosion; and

(2)  any destructive device that is an explosive or incendiary device, bomb,
grenade, rocket having a propellent charge of more than four ounces, missile having an
explosive or incendiary charge of more than one-quarter-ounce, mine or similar device.
History: 1978 Comp., 8 22-5-4.7, enacted by Laws 1995, ch. 47, § 1.

ANNOTATIONS

Cross references. — For unlawful carrying of deadly weapon on school premises, see
30-7-2.1 NMSA 1978.

Suspension constitutional. — A school’s decision to suspend a student who “should
have known” he was bringing a weapon onto school property does not violate the
student’s substantive due process right to a public education, if any such right exists.
Butler v. Rio Rancho Pub. Sch. Bd. of Educ., 341 F.3d 1197 (10th Cir. 2003).

22-5-4.8. Area vocational high schools.



A. A local school board, alone or in cooperation with other boards, may develop a
plan for the establishment of an area vocational high school on the campus of a post-
secondary educational institution to facilitate sharing of facilities. The plan shall be
submitted to the state board [department] of education and the commission on higher
education [higher education department] for their approval.

B. The state board [department] of education and the commission on higher
education may approve a plan for an area vocational high school if the plan adequately
provides for:

(1) sufficient financing for the operation of the school, which may include an
election for a special levy not to exceed one dollar ($1.00) for each one thousand
dollars ($1,000) of net taxable value and that may be in addition to levies authorized by
the College District Tax Act [21-2A-1 NMSA 1978];

(2) abroad vocational and technical education program serving a sufficient
number of students to achieve economic viability; and

(3) compliance with the state plan for vocational education.
History: Laws 1999, ch. 219, § 19.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

For references to the former commission on higher education, see 9-25-4.1 NMSA
1978.

22-5-4.9. High school diplomas; World War Il veterans.

A. Notwithstanding any other provision of the Public School Code [22-1-1 NMSA
1978], a local school board may issue a high school diploma to a World War Il veteran
who:

(1) is an honorably discharged member of the armed forces of the United
States;

(2)  was scheduled to graduate from high school after 1940 and before 1951;

(3) was aresident of New Mexico and attended a high school in the locality of
the current school district; and

(4) left high school before graduation to serve in World War Il.



B. A local school board may issue a high school diploma to a qualifying World War
Il veteran regardless of whether the veteran holds a high school equivalency diploma or
is deceased.

C. The state board [department] shall adopt and promulgate rules to carry out the
provisions of this section, including:

(1) an application form to be submitted by the World War Il veteran or a
person acting on behalf of the veteran if the veteran is incapacitated or deceased; and

(2)  what constitutes acceptable evidence of eligibility for a diploma.
History: Laws 2003, ch. 113, § 1.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

22-5-4.10. High school diplomas; Korean conflict veterans.

A. Notwithstanding any other provision of the Public School Code [22-1-1 NMSA
1978], a local school board may issue a high school diploma to a Korean conflict
veteran who:

(1) is an honorably discharged member of the armed forces of the United
States;

(2)  was scheduled to graduate from high school after June 27, 1950 and
before January 31, 1955;

(3) was aresident of New Mexico and attended a high school in the locality of
the current school district; and

4) left high school before graduation to serve in the Korean conflict.

B. A local school board may issue a high school diploma to a qualifying Korean
conflict veteran regardless of whether the veteran holds a high school equivalency
diploma or is deceased.

C. The department shall adopt and promulgate rules to carry out the provisions of
this section, including:

(1) an application form to be submitted to the local school board by the
Korean conflict veteran or a person acting on behalf of the veteran if the veteran is
incapacitated or deceased; and



(2)  what constitutes acceptable evidence of eligibility for a diploma.
History: Laws 2005, ch. 11, § 1.
ANNOTATIONS

Effective dates. — Laws 2005, ch. 11 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.

22-5-5. Compensation; prohibited employment.
A. The members of a local school board shall serve without compensation.

B. No member of a local school board shall be employed in any capacity by a
school district governed by that local school board during the term of office for which the
member was elected or appointed.

History: 1953 Comp., § 77-4-3, enacted by Laws 1967, ch. 16, § 29.
ANNOTATIONS

Member of local school board cannot resign from such office and thereafter be
appointed superintendent of schools or be otherwise employed by that school district,
during the term for which he or she was elected or appointed. 1974 Op. Att'y Gen. No.
74-17.

22-5-6. Nepotism prohibited.

A. A local superintendent shall not initially employ or approve the initial employment
in any capacity of a person who is the spouse, father, father-in-law, mother, mother-in-
law, son, son-in-law, daughter or daughter-in-law of a member of the local school board
or the local superintendent. The local school board may waive the nepotism rule for
family members of a local superintendent.

B. Nothing in this section shall prohibit the continued employment of a person
employed on or before March 1, 2003.

History: 1953 Comp., 8§ 77-4-3.1, enacted by Laws 1971, ch. 199, § 1; 1981, ch. 86, §
1; 2003, ch. 153, § 22.

ANNOTATIONS
The 2003 amendment, effective April 4, 2003, in Subsection A substituted

"superintendent” for "school board" following "local" near the beginning and inserted "or
the local superintendent. The local school board may waive the nepotism rule for family



members of a local superintendent.” at the end; and substituted "2003" for "1981" at the
end of Subsection B.

Object of section is to prevent nepotism in initial hiring of school employees. The
hiring of a teacher closely related to a member of the school board justifiably arouses
public suspicion that the teacher was hired on the basis of relationship rather than merit.
Such suspicions, however, relate only to the initial hiring of the teacher. There is no
reason to suspect nepotism in the continued employment of a tenured teacher whose
competency has been established by years of service, merely because a family
member is elected to the school board at some time during the teacher's career. New
Mexico State Bd. of Educ. v. Board of Educ., 95 N.M. 588, 624 P.2d 530 (1981)(decided
prior to 1981 amendment).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, construction, and effect of state
constitutional or statutory provision regarding nepotism in the public service, 11
A.L.R.4th 826.

22-5-7. Officers; surety bonds.

A. From among its members, a local school board shall elect a president, a vice-
president and a secretary.

B. Before assuming the duties of office, the president and secretary of a local
school board and the superintendent of schools of a school district shall each obtain an
official bond payable to the school district and conditioned upon the faithful performance
of their duties during their terms of office. The bonds shall be executed by a corporate
surety company authorized to do business in this state. The amount of each bond
required shall be fixed by the local school board but shall not be less than five thousand
dollars ($5,000).

C. Alocal school board may elect to obtain a schedule or blanket corporate surety
bond covering all local school board members and school district administrators and
employees for any period not exceeding four years.

D. The cost of bonds obtained pursuant to this section shall be paid from the
operational fund of the school district. The bonds shall be approved by the director of
the public school finance division [secretary] and filed with the secretary of finance and
administration.

History: 1953 Comp., 8 77-4-4, enacted by Laws 1967, ch. 16, § 30; 1977, ch. 247, §
202; 1980, ch. 151, § 45.

ANNOTATIONS

Cross references. — For the Surety Board Act, see 10-2-13 NMSA 1978.



For references to the former state board, see 9-24-15 NMSA 1978.

For references to the former public school finance division, see 9-6-3.1 NMSA.

22-5-8. Term of office.

A. The full term of office of a member of a local school board shall be four years
from March 1 succeeding his election to office at a regular school district election.

B. Any member of a local school board whose term of office has expired shall
continue in that office until his successor is elected and qualified.

History: 1953 Comp., § 77-4-5, enacted by Laws 1967, ch. 16, § 31; 1985, ch. 142, § 3;
1993, ch. 226, § 15.

ANNOTATIONS

The 1993 amendment, effective July 1, 1993, deleted former Subsections B to D,
pertaining to the term of office for a member elected prior to March 1, 1985 and the
procedure for avoiding coinciding terms for members, and redesignated former
Subsection E as Subsection B.

Defeated incumbent who is still a member of an existing five-man board may vote
on the resolution to increase the board membership to seven. While he is what is
commonly referred to as a lame duck, he still exercises the full powers of his office for
his term of office. 1971 Op. Att'y Gen. No. 71-17. See also 22-5-3 NMSA 1978.

22-5-8.1. Repealed.
ANNOTATIONS

Repeals. — Laws 1993, ch. 226, § 54 repeals 22-5-8.1 NMSA 1978, as enacted by
Laws 1983, ch. 237, 8§ 1, concerning the term of office for board members of certain
districts, effective July 1, 1993. For provisions of former section, see New Mexico One
Source of Law DVD.

22-5-9. Local school board vacancies.

A. A vacancy occurring in the membership of a local school board shall be filled at
an open meeting at which a quorum of the membership is present, by a majority vote of
the remaining members appointing a qualified person to fill the vacancy.

B. A qualified person appointed to fill a vacancy occurring in the membership of a
local school board shall hold that office until the next regular school district election
when an election shall be held to fill the vacancy for the unexpired term.



C. If a qualified person is not appointed to fill the vacancy within forty-five days from
the date the vacancy occurred, the state board [department] shall appoint a qualified
person to fill the vacancy until the next regular school district election.

D. In the event vacancies occur in a majority of the full membership of a local school
board, the state board [department] shall appoint qualified persons to fill the vacancies.
Those persons appointed shall hold office until the next regular or special school district
election when an election shall be held to fill the vacancies for the unexpired terms.

History: 1953 Comp., § 77-4-6, enacted by Laws 1967, ch. 16, § 32; 1979, ch. 335, § 4.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

22-5-9.1. Oath of office.

All elected or appointed members of local school boards shall take the oath of office
prescribed by Article 20, Section 1 of the constitution of New Mexico.

History: Laws 1979, ch. 335, § 7.
22-5-10. Publications; advertisements.

Except where otherwise specifically provided, whenever a local school board is
required by law to make a publication or advertisement, the publication or advertisement
shall be published in English in any newspaper published in the school district having
general circulation within the school district. If there is no such newspaper, any
newspaper published in the state having general circulation in the school district.

History: 1953 Comp., 8 77-4-7, enacted by Laws 1967, ch. 16, § 33.
ANNOTATIONS

Cross references. — For publication of notice generally, see 14-11-1 NMSA 1978 et
seq.

22-5-11. School district salary system.

A. Prior to the beginning of each school year, each local superintendent shall file
with the department the school district salary system, which salary system shall
incorporate any salary increases or compensation measures specifically mandated by
the legislature. Salaries for teachers and school administrators shall be aligned with the
licensure framework provided for in the School Personnel Act [22-10A-1 NMSA 1978].



B. A local superintendent shall not reduce the school district salary system
established pursuant to Subsection A of this section without the prior written approval of
the state superintendent [secretary]. The state superintendent shall give written notice
to the legislative finance committee, the legislative education study committee and the
department of finance and administration of approved reduction of any school district's
salary system, including the reasons for the request for reduction and the grounds for
approval.

History: 1978 Comp., 8 22-5-11, enacted by Laws 1986, ch. 33, § 12; 1993, ch. 226, §
16; 2003, ch. 153, § 23.

ANNOTATIONS

Cross references. — For references to the former state superintendent, see 9-24-15
NMSA 1978.

Compiler's notes. — Laws 1979, ch. 54, § 1, repealed former 22-5-11 NMSA 1978,
relating to annual reports by local school boards to the department of education. For
provisions of former section, see 1978 original pamphlet.

The 1993 amendment, effective July 1, 1993, deleted the former first sentence,
pertaining to filing 1985-86 and 1986-87 salary schedules; deleted "subsequent"
preceding "school year" and substituted "department" for "office” in Subsection A; and
substituted "state superintendent” for "director of the office of education” in two places in
Subsection B.

The 2003 amendment, effective April 4, 2003, substituted "School district salary
system" for "Local school boards salary schedule" in the section heading; substituted
"superintendent” for "school board" throughout the section; in Subsection A substituted
"the school" for "of education a" following "the department" near the middle, substituted
"system" for "schedule” following "salary" twice near the middle and inserted "Salaries
for teachers and school administrators shall be aligned with the licensure framework
provided for in the School Personnel Act." at the end; in Subsection B substituted
"system" for "schedule" following "salary" once near the beginning and once near the
end and inserted "the legislative education study committee" following "legislative
finance committee" near the middle.

22-5-12. Local school boards; vacant or vacated offices.

A. A local school board shall hold at least one regular meeting each month of the
calendar year.

B. The office of any member of a local school board, if the member misses four
consecutive regular meetings, may be declared vacant by a majority vote of the
remaining members of the local school board.



C. The office of any member of a local school board, if the member misses six
consecutive regular meetings, shall be vacant.

D. Any vacancy of an office on a local school board created pursuant to this section
shall be filled in the same manner as other vacancies on a local school board are filled.
Any member of a local school board who has his office declared vacant or vacated
pursuant to this section shall not be eligible for appointment to the local school board
until the term for which he was originally elected or appointed has expired.

E. As used in this section "regular meeting" means a meeting of the members of a
local school board at which at least a quorum is present, about which notice has been
published and at which normal school district business is transacted.

History: 1953 Comp., 8 5-3-1.1, enacted by Laws 1967, ch. 131, 8§ 1; 1979, ch. 335, 8
2; 1978 Comp., 8 10-3-2, recompiled as 1978 Comp., § 22-5-12 by Laws 1993, ch. 226,
§ 53.

ANNOTATIONS

Denial to citizen of right to address board. — A local school board president has
authority to deny citizens the right to address the local school board during a meeting of
the board, if he is authorized to do so by rules promulgated by the board and he does
not exercise that authority arbitrarily or capriciously. 1990 Op. Att'y Gen. No. 90-26.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 C.J.S. Officers and Public
Employees 88 74 to 76.

22-5-13. Local school board training.

The department shall develop a mandatory training course for local school board
members that explains state board [department] rules, department policies and
procedures, statutory powers and duties of local school boards, legal concepts
pertaining to public schools, finance and budget and other matters deemed relevant by
the department. The department shall notify local school board members of the dates of
the training course, the last of which shall not be later than three months after a local
school board election.

History: 1978 Comp., 8 22-5-13, enacted by Laws 2003, ch. 153, § 24.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.



22-5-14. Local superintendent; powers and duties.
A. The local superintendent is the chief executive officer of the school district.
B. The local superintendent shall:

(1) carry out the educational policies and rules of the state board [department]
and local school board,;

(2) administer and supervise the school district;

(3) empiloy, fix the salaries of, assign, terminate or discharge all employees of
the school district;

(4)  prepare the school district budget based on public schools'
recommendations for review and approval by the local school board and the
department. The local superintendent shall tell each school principal the approximate
amount of money that may be available for his school and provide a school budget
template to use in making school budget recommendations; and

(5) perform other duties as required by law, the department or the local school
board.

C. The local superintendent may apply to the state board [department] for a waiver
of certain provisions of the Public School Code [22-1-1 NMSA 1978] relating to length of
school day, staffing patterns, subject area or the purchase of instructional materials for
the purpose of implementing a collaborative school improvement program for an
individual public school.

History: 1978 Comp., § 22-5-14, enacted by Laws 2003, ch. 153, § 25.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

22-5-15. Collaborative school improvement programs.

A. A local superintendent may approve an individual public school's plan to
implement a collaborative school improvement program upon a finding that the plan is in
the best interest of the public school and is supported by the participating teaching staff.

B. The input and concerns of parents, students, school employees and members of
the community shall be solicited and considered in the development and adoption of a
collaborative school improvement program.



C. If necessary for the implementation of a collaborative school improvement
program, the local superintendent may apply to the state board [department] for a
waiver of Public School Code [22-1-1 NMSA 1978] provisions relating to length of
school day, staffing patterns, subject areas or purchase of instructional material. The
state board may approve a request for a waiver upon a finding that the local
superintendent has demonstrated accountability for student learning through alternative
planning and that the participating teaching staff supports the implementation of a
collaborative school improvement program. The local superintendent shall provide the
state board with a program budget that shows the type and number of students served,
the type and number of school employees involved and all expenditures of the waiver.

D. A teacher participating in the development and implementation of a collaborative
school improvement program may contact the state board [department] to comment on
the local superintendent's waiver request if the teacher communicated his opinion in
writing to the local superintendent at the time the local superintendent approved
implementation of the program.

History: 1978 Comp., 8 22-5-4.6, enacted by Laws 1990, ch. 52, § 3; 1993, ch. 226, §
14; recompiled and amnended as 1978 Comp., § 22-5-15 by Laws 2003, ch. 153, § 26.

ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

The 1993 amendment, effective July 1, 1993, in Subsection C, substituted "subject
areas or purchase of instructional material” for "or subject areas" at the end of the first
sentence and added the second and third sentences.

The 2003 amendment, effective April 4, 2003, recompiled former 22-5-4.6 NMSA 1978
as present 22-5-15 NMSA 1978 and substituted "superintendent” for "school board"
throughout the section; inserted "public" preceding "school" twice in Subsection A;
substituted "employees" for "personnel” following "students, school" near the beginning
of Subsection B; and substituted "school employees" for "personnel” following "number
of" near the end of Subsection C.

22-5-16. Advisory school councils; creation; duties.

A. Each public school shall create an advisory "school council” to assist the school
principal with school-based decision-making and to involve parents in their children's
education.

B. A school council shall be created and its membership elected in accordance with
local school board rule. School council membership shall reflect an equitable balance
between school employees and parents and community members. At least one
community member shall represent the business community, if such person is available.



The school principal may serve as chairman. The school principal shall be an active
member of the school council.

C. The school council shall:

(1)  work with the school principal and give advice, consistent with state and
school district rules and policies, on policies relating to instructional issues and curricula
and on the public school's proposed and actual budgets;

(2)  develop creative ways to involve parents in the schools;

(3)  where appropriate, coordinate with any existing work force development
boards or vocational education advisory councils to connect students and school

academic programs to business resources and opportunities; and

(4)  serve as the champion for students in building community support for
schools and encouraging greater community participation in the public schools.

History: 1978 Comp., 8 22-5-16, enacted by Laws 2003, ch. 153, § 27.

ANNOTATIONS

ARTICLE 5A
School Alcohol-Free Zone Act

22-5A-1. Short title.

This act [22-5A-1 to 22-5A-5 NMSA 1978] may be cited as the "School Alcohol-Free
Zone Act".

History: Laws 2005, ch. 249, § 1.

ANNOTATIONS
Compiler's note. — The School Alcohol-Free Zone Act is not part of the Public School
Code. It has been compiled as part of the Public School Code for the convenience of
the user.
Effective dates. — Laws 2005, ch. 249 contains no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.

22-5A-2. Definitions.

As used in the School Alcohol-Free Zone Act [22-5A-1 NMSA 1978]:



A. "alcoholic beverage" means a beverage with no less than one-half percent
alcohol and includes wine, beer, fermented, distilled, rectified and fortified beverages;
and

B. "school grounds" means public elementary and secondary schools,
including charter schools and facilities owned or leased by the school district in or on
which public school-related and sanctioned activities are performed, but does not
include other commercial properties owned by a school district but not related to the
functions of a public school. "School grounds" includes the buildings, playing fields,
parking lots and other facilities located on a school's premises.

History: Laws 2005, ch. 249, § 2.

ANNOTATIONS
Compiler's note. — The School Alcohol-Free Zone Act is not part of the Public School
Code. It has been compiled as part of the Public School Code for the convenience of
the user.
Effective dates. — Laws 2005, ch. 249 contains no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.

22-5A-3. Alcoholic beverages prohibited on public school grounds.
It is unlawful to possess or consume alcoholic beverages on public school grounds.
History: Laws 2005, ch. 249, 8§ 3.
ANNOTATIONS

Cross references. — For school employees reporting drug and alcohol abuse, see 22-
5-4.4 NMSA 1978.

Compiler's note. — The School Alcohol-Free Zone Act is not part of the Public School
Code. It has been compiled as part of the Public School Code for the convenience of
the user.

Effective dates. — Laws 2005, ch. 249 contains no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.

22-5A-4. Notices required.

A school shall conspicuously post notices on school grounds stating that possession
and consumption of alcoholic beverages is prohibited on school grounds.



History: Laws 2005, ch. 249, § 4.
ANNOTATIONS

Cross references. — For school employees reporting drug and alcohol abuse, see 22-
5-4.4 NMSA 1978.

Compiler's note. — The School Alcohol-Free Zone Act is not part of the Public School
Code. It has been compiled as part of the Public School Code for the convenience of
the user.

Effective dates. — Laws 2005, ch. 249 contains no effective date provision, but,
pursuant to N.M. Const., art. 1V, 8§ 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.

22-5A-5. Penalties.

A. A person convicted of consumption or possession of an alcoholic beverage on
school property for the first offense is guilty of a petty misdemeanor and subject to a fine
of not less than twenty-five dollars ($25.00) or more than one hundred dollars ($100)
and may be ordered to perform community service.

B. A person convicted of consumption or possession of an alcoholic beverage on
school property for the second or a subsequent offense is guilty of a misdemeanor and
subject to a fine of not more than five hundred dollars ($500) or imprisonment for a
definite term not to exceed six months, or both.

History: Laws 2005, ch. 249, § 5.
ANNOTATIONS

Cross references. — For school employees reporting drug and alcohol abuse, see 22-
5-4.4 NMSA 1978.

For penalty for possession of drugs in a posted drug-free zone, see 30-31-23 NMSA
1978.

Compiler's note. — The School Alcohol-Free Zone Act is not part of the Public School
Code. It has been compiled as part of the Public School Code for the convenience of
the user.

Effective dates. — Laws 2005, ch. 249 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.



ARTICLE 6
School District Elections

(Repealed by Laws 1985, ch. 168, § 22 and Laws 1993, ch. 226, § 54.)

22-6-1. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-1 NMSA 1978, as enacted by Laws
1967, ch. 16, § 35, relating to regular and special school district elections, precincts and

polling places, effective June 14, 1985. For present comparable provisions, see 1-22-3
to 1-22-6 NMSA 1978.

22-6-2. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-2 NMSA 1978, as enacted by Laws
1967, ch. 16, § 35, relating to regular and special school district elections, precincts and

polling places, effective June 14, 1985. For present comparable provisions, see 1-22-3
to 1-22-6 NMSA 1978.

22-6-3. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-3 NMSA 1978, as enacted by Laws
1967, ch. 16, § 35, relating to regular and special school district elections, precincts and

polling places, effective June 14, 1985. For present comparable provisions, see 1-22-3
to 1-22-6 NMSA 1978.

22-6-4. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-4 NMSA 1978, as enacted by Laws
1967, ch. 16, § 35, relating to regular and special school district elections, precincts and

polling places, effective June 14, 1985. For present comparable provisions, see 1-22-3
to 1-22-6 NMSA 1978.

22-6-5. Repealed.

ANNOTATIONS



Repeals. — Laws 1993, ch. 226, § 54 repeals 22-6-5 NMSA 1978, as enacted by Laws
1967, ch. 16, 8§ 39, setting forth the qualifications for a candidate for membership on a
local school board, effective July 1, 1993. For provisions of former section, see New
Mexico One Source of Law DVD.

22-6-6. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-6 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-7. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-7 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-8. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-8 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-9. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-9 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-10. Repealed.

ANNOTATIONS



Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-10 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-11. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-11 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-12. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-12 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-13. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-13 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-14. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-14 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-15. Repealed.

ANNOTATIONS



Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-15 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-16. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-16 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-17. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-17 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-18. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-18 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-19. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-19 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-20. Repealed.

ANNOTATIONS



Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-20 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-21. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-21 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-22. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-22 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-23. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-23 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-24. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-24 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-25. Repealed.

ANNOTATIONS



Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-25 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-26. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-26 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-27. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-27 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-28. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-28 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-29. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-29 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and

absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-30. Repealed.

ANNOTATIONS



Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-30 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-31. Repealed.
ANNOTATIONS

Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-31 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-32. Repealed.
ANNOTATIONS

Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-32 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-33. Repealed.
ANNOTATIONS

Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-33 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

22-6-34. Repealed.
ANNOTATIONS

Repeals. — Laws 1985, ch. 168, § 22 repeals 22-6-34 NMSA 1978, relating to the
candidacy for membership on a local school board, duties of the election officials and
absentee voting, effective June 16, 1985. For present comparable sections, see 1-22-7
to 1-22-19 NMSA 1978.

ARTICLE 7
Local School Board Member Recall



22-7-1. Short title.

This act [22-7-1 to 22-7-16 NMSA 1978] may be cited as the "Local School Board
Member Recall Act".

History: 1953 Comp., 8§ 77-4A-1, enacted by Laws 1977, ch. 308, § 1.
ANNOTATIONS

Cross references. — For constitutional provision authorizing recall of local school
board members, see N.M. Const., art. XIl, § 14.

Compiler's notes. — Laws 1993, ch. 152, § 1 provided for the repeal of 22-7-1 to 22-7-
16 NMSA 1978 effective on the date that election results are canvassed and certified
that a majority of people voting approved an amendment repealing N.M. Const., art. XII,
§ 14. That amendment, proposed by S.J.R. No. 15 (Laws 1993), was submitted to the
people at the general election held on November 8, 1994, and was defeated by a vote
of 115,411 for and 281,588 against. Thus, the repeal is not given effect.

22-7-2. Purpose of act.

The purpose of the Local School Board Member Recall Act [22-7-1 NMSA 1978] is
to establish the methods and procedures by which a local school board member may be
recalled as provided in Article 12, Section 14 of the constitution of New Mexico.

History: 1953 Comp., 8 77-4A-2, enacted by Laws 1977, ch. 308, § 2.
22-7-3. Definitions.

As used in the Local School Board Member Recall Act [22-7-1 NMSA 1978]:

A. "canvasser" means a registered voter who circulates a petition and
collects signatures;

B. "date of closure" means the date on which the county clerk receives
signed petitions for the recall of one or more named members;

C. "date of initiation" means the date on which the county clerk stamps the
face sheet of the petition initiating the recall procedure;

D. "face sheet" means the first page of a petition containing the information
as provided in Subsections D and E of Section 22-7-6 NMSA 1978;

E. "member” means any person elected to the local school board of a school
district;



F. "named member" means a local school board member named on a
petition and subject to recall;

G. "petition” means a document consisting of a completed face sheet or
exact duplicate thereof and as many subsequent pages as are necessary for
signatures;

H. "petitioner" means a person, group or organization initiating the petition;

l. "registered voter" means any qualified elector who is registered to vote as
provided in the Election Code [1-1-1 NMSA 1978];

J. "signature” means the name of a person as written by himself;

K. "subsequent page" means the pages in a petition after the face sheet
arranged as provided in Subsection G of Section 22-7-6 NMSA 1978; and

L. "county clerk" means the clerk of the county in which the school district is
situate or, in the case of a multi-county school district, the clerk of the county in which
the administrative office of the school district is situate.

History: 1953 Comp., 8 77-4A-6, enacted by Laws 1977, ch. 308, 8§ 3; 1985, ch. 169, §
1.

22-7-4. Members subject to recall.

Any elected member of the local school board of any school district may be recalled
as provided in the Local School Board Member Recall Act [22-7-1 NMSA 1978].

History: 1953 Comp., 8 77-4A-4, enacted by Laws 1977, ch. 308, § 4.
22-7-5. Expenses.

The local school board shall ensure the payment of the cost of a special recall
election and any costs incurred by the county clerk in carrying out his duties as provided

in the Local School Board Member Recall Act [22-7-1 NMSA 1978].

History: 1953 Comp., 8 77-4A-5, enacted by Laws 1977, ch. 308, 8 5; 1985, ch. 169, §
2.

22-7-6. Petition.

A. A separate petition shall be initiated for each named member.

B. The petition shall be on eight and one-half inch by fourteen inch paper.



C. All information written on the petition form shall be in compliance with the federal
Voting Rights Act of 1965, as amended.

D. Each face sheet of a petition shall contain the following:
(1) aspace for the initiation date;

(2) anotice at the top of the sheet stating: "Recall is a local decision to be
funded by local money. Additional state funds will not be advanced to support recall.”;

(3) aspace for the name of the named member;

(4)  aspace for the name of the person, group or organization initiating the
petition;

(5) aspace in which to list the specific charges in support of the recall of the
named member that constitute malfeasance in office, misfeasance in office or violation
of oath of office; and

(6) anotice stating "Signatures are valid for a maximum of one hundred ten
days from date of initiation.".

E. The remaining portion of the face sheet shall be substantially in the following
form:

"I, the undersigned, a registered voter in the county of ......... , New Mexico, and a
resident of the ............ school district, hereby petition for the recall of the local school
board member named on the face sheet of this petition.

1.

Usual signature Name printed Address as City Date
As registered Registered

2.

Usual signature Name printed Address as City Date
As registered Registered

F. One completed face sheet or duplicate thereof shall be the first page of all
circulated petitions.



G. Each subsequent page of the petition shall have approximately twenty-five lines
numbered one to twenty-five and shall be substantially in the form as provided in
Subsection E of this section.

History: 1953 Comp., 8 77-4A-6, enacted by Laws 1977, ch. 308, 8§ 6; 1993, ch. 226, §
17.

ANNOTATIONS
Cross references. — For signatures on petition, see 22-7-10 NMSA 1978.
For challenges to petition, see 22-7-12 NMSA 1978.
For the federal Voting Rights Act of 1965, see 42 U.S.C. 88 1973 to 1973bb-1.
The 1993 amendment, effective July 1, 1993, substituted "this section" for "section 6 of

the Local School Board Member Recall Act" at the end of Subsection G and made
stylistic changes.

22-7-7. Affidavit with petition; penalty.

A. When submitted to the county clerk, each petition shall have a notarized affidavit
attached. The affidavit shall state that the canvasser is a registered voter of the district
and that the canvasser circulated that particular petition and witnessed each signer
write his signature and any other information recorded on the petition.

B. According to the best information and belief of the canvasser, the canvasser shall
insure the following:

(1) each signature is the signature of the person whose name it purports to
be;

(2)  each signer is a registered voter of the county and school district listed on
the petition;

(3) each signature was obtained on or after the date of initiation; and

(4)  each signer had an opportunity to read the information on the completed
face sheet or an exact duplicate thereof.

C. Any knowingly false statement made in the affidavit constitutes a fourth degree
felony.

History: 1953 Comp., 8 77-4A-7, enacted by Laws 1977, ch. 308, 8 7; 1985, ch. 169, §
3.



22-7-8. Responsibilities of petitioner.

A. The petitioner may obtain a face sheet form and a subsequent page form from
the county clerk, or the petitioner may assemble both as provided in Section 22-7-6
NMSA 1978.

B. The petitioner shall complete the following portions of the face sheet:
(2) name of the named member; and
(2) name of the person, group or organization initiating the petition.

C. The petitioner shall cite the specific charges in support of the recall of the named
member on the face sheet in compliance with the federal Voting Rights Act of 1965, as
amended. The charges shall constitute misfeasance in office, malfeasance in office or
violation of oath of office.

D. The petitioner shall submit the completed face sheet to the county clerk for
affixing of the initiation date.

E. The petitioner shall duplicate the completed face sheet with the initiation date
affixed.

F. The petitioner shall file all petitions collected to recall the named member with the
county clerk on the same day within one hundred ten calendar days from the initiation
date.

History: 1953 Comp., 8 77-4A-8, enacted by Laws 1977, ch. 308, § 8; 1985, ch. 169, §
4.

ANNOTATIONS

Cross references. — For the federal Voting Rights Act of 1965, see 42 U.S.C. 8§ 1973
to 1973bb-1.

Improper motive as component of misfeasance. — When a public officer has a right
to perform an act which is discretionary, the manner in which the discretion is exercised
does not rise to the level of misfeasance unless the discretion is exercised with an
improper or corrupt motive; therefore where the school board engaged in a site
selection process spanning approximately two years, including consideration of 15 sites
and a myriad of revelant factors, and nothing in the record indicated that any of the
challenged board members acted out of an improper or corrupt motive, there was no
misfeasance. CAPS v. Board Members, 113 N.M. 729, 832 P.2d 790 (1992).

22-7-9. Duties of county clerk.



A. The county clerk shall perform the following duties:

(2) provide standard face sheet forms to include a place for the mailing
address of the petitioner, standard subsequent page forms and standard affidavit forms
to the general public upon request;

(2)  affix the initiation date to the completed face sheet only after the district
court has issued an order permitting the continuation of the recall process after a
hearing pursuant to Section 22-7-9.1 NMSA 1978 on the sufficiency of facts supporting
the charges of malfeasance or misfeasance in office or violation of oath of office;

(3) send one copy of the completed face sheet to the named member by
registered mail, return receipt requested; and

(4) keep one copy of the completed face sheet on file.

B. Upon receipt of completed petitions, the county clerk shall stamp the petitions
with the date of closure. All completed petitions for the recall of one or more named
members shall be filed with the county clerk on the same day within one hundred ten
calendar days from the date of initiation.

C. The county clerk shall verify the signatures on the completed petitions within ten
working days.

D. Within five working days of the validation by the county clerk, the county clerk
shall determine whether the verified signatures meet the minimum number required by
Section 22-7-10 NMSA 1978.

E. If the county clerk determines that sufficient signatures have not been submitted,
he shall notify the petitioner at the mailing address listed on the face sheet and the
named member by registered mail, return receipt requested, within three working days
after the determination.

F. If the county clerk determines that sufficient signatures have been submitted, he
shall do the following within three working days after the determination:

(1) notify the petitioner at the mailing address listed on the face sheet and the
named member by registered mail, return receipt requested; and

(2) initiate procedures for a special recall election as provided in Section 22-7-
13 NMSA 1978.

History: 1953 Comp., 8 77-4A-9, enacted by Laws 1977, ch. 308, 8 9; 1979, ch. 277, §
1; 1985, ch. 169, § 5; 1987, ch. 142, § 1.

ANNOTATIONS



Cross references. — For penalty for violating this section, see 22-7-16 NMSA 1978.

Exclusion of names on list by superintendent. — Superintendent may exclude those
signatures not listing a date, but his exclusion of signatures with names not "printed as
registered” or with "city" not listed, as required by 22-7-6 NMSA 1978, was inconsistent
with the purpose of 22-7-10D NMSA 1978 and was, therefore, improper. State ex rel.
Citizens for Quality Educ. v. Gallagher, 102 N.M. 516, 697 P.2d 935 (1985).

Name withdrawal petitions valid before final action on petition. — Where
superintendent received name withdrawal petitions after receiving clerk's certification of
signatures, but before taking final action on petition, superintendent properly refused to
count names to those persons who submitted name withdrawal petitions. State ex rel.
Citizens for Quality Educ. v. Gallagher, 102 N.M. 516, 697 P.2d 935 (1985).

22-7-9.1. Court hearing.

A. Prior to affixing the date of initiation to the completed face sheet, the county clerk
shall file an application with the district court within five days from the date the
completed face sheet is presented to the county clerk, requesting a hearing for a
determination by the court of whether sufficient facts exist to allow the petitioner to
continue with the recall process.

B. Upon the filing of the application, the district court shall set a hearing date on the
issue of sufficiency of the facts alleged, which hearing shall be held not more than ten
days from the date the application is filed by the county clerk. The court shall notify the
petitioner at the mailing address listed on the face sheet of the time and place of the
hearing.

C. Upon review of the completed face sheet together with affidavits submitted by the
petitioner setting forth specific facts in support of the charges specified on the face
sheet, the district court shall make a determination whether sufficient facts exist to allow
petitioners to continue with the recall process.

D. Upon entry of an order by the court that sufficient facts exist to allow the
petitioner to continue the recall process, the county clerk shall affix the date of initiation
to the completed face sheet.

E. The district court's decision is appealable by the petitioner only to the supreme
court, and notice of appeal shall be filed within five days after the decision of the district
court. The supreme court shall hear and render a decision on the appeal forthwith.
History: 1978, Comp., 8 22-7-9.1, enacted by Laws 1987, ch. 142, § 2.

ANNOTATIONS



When no appeal as of right, statute governs. — Since the state has no constitutional
appeal as of right from a suppression order, the time for filing such an appeal is
governed by the ten-day limit set forth in Subsection (B)(2) of 39-3-3 NMSA 1978 and
not the thirty-day limit provided for in Paragraph A of Rule 12-201 NMRA. State v.
Alvarez, 113 N.M. 82, 823 P.2d 324 (Ct. App. 1991).

Late filing of appeal. — Because timely filing of an appeal is a mandatory precondition
rather than an absolute jurisdictional requirement, a trial court may, under unusual
circumstances, use its discretion and entertain an appeal even though it is not timely
filed. The decision to dismiss an appeal is extreme and must be determined on a case-
by-case basis. Trujillo v. Serrano, 117 N.M. 273, 871 P.2d 369 (1994).

Court error may excuse late appeal. — One unusual circumstance which would
warrant permitting an untimely appeal is if the delay is a result of judicial error. To deny
a party the constitutional right to an appeal because of a mistake on the part of the court
runs against the most basic precepts of justice and fairness. Truijillo v. Serrano, 117
N.M. 273, 871 P.2d 369 (1994).

22-7-10. Signatures.
A. No signature may be signed on the petition prior to the initiation date.

B. Signatures are valid for a maximum of one hundred ten calendar days from the
date of initiation.

C. Each signer of a recall petition shall sign but one petition unless more than one
member is a named member, and in that case not more than the number of recall
petitions equal to the number of named members shall be signed.

D. The signature shall not be counted unless the entire line is filled in full and is
upon the form prescribed by the Local School Board Member Recall Act [22-7-1 NMSA
1978].

E. A signature shall be counted on a recall petition unless there is evidence
presented that the person signing:

(1) is not a registered voter of the county and of the school district listed on
the face sheet of the petition;

(2) has signed more than one recall petition for one named member or has
signed one petition more than once; or

3) is not the person whose name appears on the recall petition.



F. The minimum number of verified signatures needed to validate a petition is thirty-
three and one-third percent of the number of registered voters who voted for the school
board position of the named member at the last preceding school board election.

History: 1953 Comp., 8 77-4A-10, enacted by Laws 1977, ch. 308, § 10; 1985, ch. 169,
§ 6.

ANNOTATIONS
Cross references. — For petition generally, see 22-7-6 NMSA 1978.

Subsection B is not intended to prevent withdrawal of signatures but is intended to
determine when signatures expire as a matter of law. State ex rel. Citizens for Quality
Educ. v. Gallagher, 102 N.M. 516, 697 P.2d 935 (1985).

Signer of petition has right to withdraw his name before the superintendent has
taken final action. State ex rel. Citizens for Quality Educ. v. Gallagher, 102 N.M. 516,
697 P.2d 935 (1985).

Effect of incomplete lines on petition. — Superintendent may exclude those
signatures not listing a date, but his exclusion of signatures with names not "printed as
registered" or with "city" not listed is inconsistent with the purpose of Subsection D and
is, therefore, improper. State ex rel. Citizens for Quality Educ. v. Gallagher, 102 N.M.
516, 697 P.2d 935 (1985).

22-7-11. Repealed.
ANNOTATIONS

Repeals. — Laws 1979, ch. 277, § 4, repeals 22-7-11 NMSA 1978, relating to duties of
the attorney general in relation to a petition for a recall of a local school board member.

22-7-12. Recall petition; limitation on appeals of validity of recall
petition.

A. Any person filing any court action challenging a recall petition provided for in the
Local School Board Member Recall Act [22-7-1 NMSA 1978] shall do so within ten days
after the determination of the county clerk as set forth in Section 22-7-9 NMSA 1978.
Challenges to the recall petition shall be directed to:

(1) the validity of the signatures on the petitions;

(2) the determination of the county clerk as to the minimum number of
signatures; or

(3) the sufficiency of the charge.



Within ten days after the filing of the action, the district court shall hear and render a
decision on the matter. The decision shall be appealable only to the supreme court, and
notice of appeal shall be filed within five days after the decision of the district court. The
supreme court shall hear and render a decision on the appeal forthwith.

B. For the purpose of an action challenging a recall petition, each petitioner filing a
recall petition under the Local School Board Member Recall Act [22-7-1 NMSA 1978]
appoints the proper filing officer as his agent to receive service of process. Immediately
upon receipt of process served upon the proper filing officer, that officer shall, by
certified mail, return receipt requested, mail the process to the person.

History: 1953 Comp., 8 77-4A-12, enacted by Laws 1977, ch. 308, § 12; 1979, ch. 277,
§2;1985, ch. 169, § 7.

ANNOTATIONS

When no appeal as of right, statute governs. — Since the state has no constitutional
appeal as of right from a suppression order, the time for filing such an appeal is
governed by the ten-day limit set forth in Subsection (B)(2) of 39-3-3 NMSA 1978 and
not the thirty-day limit provided for in Paragraph A of Rule 12-201 NMRA. State v.
Alvarez, 113 N.M. 82, 823 P.2d 324 (Ct. App. 1991).

Late filing of appeal. — Because timely filing of an appeal is a mandatory precondition
rather than an absolute jurisdictional requirement, a trial court may, under unusual
circumstances, use its discretion and entertain an appeal even though it is not timely
filed. The decision to dismiss an appeal is extreme and must be determined on a case-
by-case basis. Trujillo v. Serrano, 117 N.M. 273, 871 P.2d 369 (1994).

Court error may excuse late appeal. — One unusual circumstance which would
warrant permitting an untimely appeal is if the delay is a result of judicial error. To deny
a party the constitutional right to an appeal because of a mistake on the part of the court
runs against the most basic precepts of justice and fairness. Truijillo v. Serrano, 117
N.M. 273, 871 P.2d 369 (1994).

22-7-13. Special recall election.

A. The date of the special recall election shall be set no later than ninety days after
the date of the determination by the county clerk.

B. The question to be submitted to the voters at the special recall election shall be
whether or not the named member shall be recalled.

C. A special recall election may be held in conjunction with a regular or a special
school district election.



D. Whenever a special recall election is called, the county clerk shall give public
notice of the special recall election by publishing information regarding the election once
each week for four consecutive weeks. The first publication of the information shall be
made between forty-five and sixty days before the date of the special recall election.

Information regarding the election shall be in compliance with the federal Voting
Rights Act of 1965, as amended, and shall include the date when the special recall
election will be held, the question to be submitted to the voters, a brief description of the
boundaries of each precinct, the location of each polling place, the hours each polling
place will be open and the date and time of the closing of the registration books by the
county clerk as required by law.

E. The ballot shall be in compliance with the federal Voting Rights Act of 1965, as
amended, and shall present the voter the choice of voting "for the removal of the named
member" or "against the removal of the named member".

F. All special recall elections shall be held in compliance with the federal Voting
Rights Act of 1965, as amended.

G. Except as otherwise provided in the Local School Board Member Recall Act [22-
7-1 NMSA 1978], special recall elections in a school district shall be conducted as
provided in the Election Code [1-1-1 NMSA 1978].

History: 1953 Comp., 8 77-4A-13, enacted by Laws 1977, ch. 308, § 13; 1979, ch. 277,
§ 3; 1985, ch. 169, § 8; 1993, ch. 226, § 18.

ANNOTATIONS

Cross references. — For the federal Voting Rights Act of 1965, see 42 U.S.C. 8§ 1973
to 1973bb-1.

The 1993 amendment, effective July 1, 1993, substituted "the Election Code" for
"Sections 22-6-1 through 22-6-34 NMSA 1978" at the end of Subsection G.

22-7-14. Vacancy.

A. The vacancy created by a recalled member shall be filled as provided in Section
22-5-9 NMSA 1978.

B. Under no circumstances may a recalled member be appointed to fill any vacancy
for the remainder of the term of office for which he was elected.

History: 1953 Comp., 8 77-4A-14, enacted by Laws 1977, ch. 308, § 14.

22-7-15. Mandamus.



If the county clerk or local school board fails or refuses to do or perform any of the
acts required in the Local School Board Member Recall Act [22-7-1 NMSA 1978], the
petitioner may apply to any district court for writ of mandamus to compel the
performance of the required act, and the court shall entertain that application.

History: 1953 Comp., 8 77-4A-15, enacted by Laws 1977, ch. 308, 8§ 15; 1985, ch. 169,
§0.

ANNOTATIONS

Cross references. — For failure, neglect or refusal of local public officer to perform
duties of office as cause for removal, see 10-4-2 NMSA 1978.

22-7-16. Penalties.

Any person violating Section 9 [22-7-9 NMSA 1978] of the Local School Board
Member Recall Act is guilty of a petty misdemeanor.

History: 1953 Comp., § 77-4A-16, enacted by Laws 1977, ch. 308, § 16.
ANNOTATIONS

Severability clauses. — Laws 1977, ch. 308, § 17, provides for the severability of the
act if any part or application thereof is held invalid.

ARTICLE 8
Public School Finance

22-8-1. Short title.
Chapter 22, Article 8 NMSA 1978 may be cited as the "Public School Finance Act".

History: 1953 Comp., 8 77-6-1, enacted by Laws 1967, ch. 16, § 55; 2003, ch. 153, §
28.

ANNOTATIONS

Cross references. — For general obligation bonds of school districts, see 22-18-1
NMSA 1978 et seq.

For school revenue bonds, see 22-19-1 NMSA 1978 et seq.
For public school emergency capital outlay, see 22-24-1 NMSA 1978 et seq.

For public school capital improvements, see 22-25-1 NMSA 1978 et seq.



The 2003 amendment, effective April 4, 2003, substituted "Chapter 22, Article 8 NMSA
1978" for "Sections 22-8-1 through 22-8-42 NMSA 1978" at the beginning of the section.

No contractual right to free public education. — The right and privilege to a free
public education does not give rise to a contractual relationship for which an individual
may sue for breach of contract. Rubio ex rel. Rubio v. Carlsbad Mun. School Dist., 106
N.M. 446, 744 P.2d 919 (Ct. App. 1987).

Education of nonresidents without taking state allotment unconstitutional
donation. — To the extent that a local school district would undertake the total burden
of educating nonresident students without benefit of state allotment as dispensed on the
basis of average daily membership, the school district would still be making a donation
in aid of those students in violation of N.M. Const., art. I1X, 8§ 14. 1978 Op. Att'y Gen. No.
78-14.

22-8-2. Definitions.
As used in the Public School Finance Act [22-8-1 NMSA 1978]:
A. "ADM" or "MEM" means membership;

B. "membership” means the total enrollment of qualified students on the
current roll of a class or school on a specified day. The current roll is established by the
addition of original entries and reentries minus withdrawals. Withdrawals of students, in
addition to students formally withdrawn from the public school, include students absent
from the public school for as many as ten consecutive school days; provided that
withdrawals do not include truants and habitual truants the school district is required to
intervene with and keep in an educational setting as provided in Section 22-12-9 NMSA
1978;

C. "basic program ADM" or "basic program MEM" means the MEM of
gualified students but excludes the full-time-equivalent MEM in early childhood
education and three- and four-year-old students receiving special education services;

D. "cost differential factor" is the numerical expression of the ratio of the cost
of a particular segment of the school program to the cost of the basic program in grades
four through six;

E. "department"” or "division" means the public education department;
F. "early childhood education ADM" or "early childhood education MEM"
means the full-time-equivalent MEM of students attending approved early childhood

education programs;

G. "full-time-equivalent ADM" or "full-time-equivalent MEM" is that
membership calculated by applying to the MEM in an approved public school program



the ratio of the number of hours per school day devoted to the program to six hours or
the number of hours per school week devoted to the program to thirty hours;

H. "operating budget" means the annual financial plan required to be
submitted by a local school board or governing body of a state-chartered charter school;

l. "program cost" is the product of the total number of program units to which
a school district is entitled multiplied by the dollar value per program unit established by
the legislature;

J. "program element" is that component of a public school system to which a
cost differential factor is applied to determine the number of program units to which a
school district is entitled, including but not limited to MEM, full-time-equivalent MEM,
teacher, classroom or public school;

K. "program unit" is the product of the program element multiplied by the
applicable cost differential factor;

L. "public money" or "public funds" means all money from public or private
sources received by a school district or state-chartered charter school or officer or
employee of a school district or state-chartered charter school for public use;

M. "qualified student" means a public school student who:
(1) has not graduated from high school;

(2) is regularly enrolled in one-half or more of the minimum course
requirements approved by the department for public school students; and

(3) is at least five years of age prior to 12:01 a.m. on September 1 of the
school year; or

(4) is at least three years of age at any time during the school year and is
receiving special education services pursuant to rules of the department; or

(5) has not reached the student's twenty-second birthday on the first day of
the school year and is receiving special education services pursuant to rules of the
department; and

N. "state superintendent” means the secretary of public education or the
secretary's designee.

History: 1953 Comp., § 77-6-2, enacted by Laws 1967, ch. 16, § 56; 1969, ch. 180, § 3;
1971, ch. 263, 8§ 3; 1972, ch. 17,8 1; 1974, ch. 7,8 1; 1974, ch. 8, 8 1; 1977, ch. 83, 8
1; 1977, ch. 246, 8§ 62; reenacted by Laws 1978, ch. 128, § 3; 1980, ch. 151, § 46;



1983, ch. 301, § 68; 1985, ch. 93, § 1, 1986, ch. 33, § 13; 1988, ch. 64, § 13; 1995, ch.
69, 8 1; 1997, ch. 40, § 2; 2004, ch. 27, § 21, 2005, ch. 260, § 1; 2006, ch. 94, § 2.

ANNOTATIONS

Cross references. — For the secretary of public education, see 9-24-5 NMSA 1978
and N.M. Const., art. XllI, § 6.

The 1988 amendment, effective May 18, 1988, substituted " '"ADM' means membership
(MEM")" for " 'ADM' means average daily membership" in Subsection A; in Subsection
B, deleted "average daily" preceding "membership"” in the first sentence, substituted
"qualified students on the current roll of class or school on a specified day" for "students
for each school day of the school year used, minus withdrawals of students, divided by
the number of school days used”, and added the next-to-last sentence; substituted
present Subsection E for the provisions of the former subsection which defined
"division"; added Subsection O and made related changes in Subsection N.

The 1995 amendment, effective June 16, 1995, inserted "or 'MEM™ and deleted "MEM"
from the end in Subsection A; rewrote Subsection C; inserted "or 'division™ in
Subsection E; inserted "or 'early childhood education MEM™ and substituted "MEM" for
"ADM" in Subsection F; inserted "or ‘full-time equivalent MEM", deleted "average daily"
preceding "membership" and substituted "MEM" for "ADM" in Subsection G; substituted
"MEM" for "ADM" in two places in Subsection J; deleted "provided the provisions of this
paragraph shall be effective with the 1987 - 1988 school year" at the end of Paragraph
(3) of Subsection M; deleted former Subsection N which defined "special education
ADM"; added Paragraphs (4) and (5) in Subsection M; redesignated former Subsection
O as Subsection N; and made minor stylistic changes throughout the section.

The 1997 amendment, effective July 1, 1997, made a stylistic change in Subsection B.

The 2004 amendment, effective May 19, 2004, changed "state department” to
"department”.

The 2005 amendment, effective June 17, 2005, provides in Subsection B that
withdrawals do not include truants and habitual truants that the school district is
required to intervene with and keep in an educational setting pursuant to Section 22-12-
9 NMSA 1978.

The 2006 amendment, effective July 1, 2007, includes governing body of a state-

chartered charger school in Subsection H and in Subsection L, changes "local school
board"to "school district" and adds state-chartered charter school.

22-8-3. Office of education abolished:; functions transferred.



The office of education in the department of finance and administration is abolished.
On the effective date of this act, all powers and duties provided by law for the office of
education are transferred to the state department of public education.

History: 1978 Comp., § 22-8-3, enacted by Laws 1988, ch. 64, § 14.

ANNOTATIONS
Repeals and reenactments. — Laws 1988, ch. 64, § 14 repeals former 22-8-3 NMSA
1978, relating to creation of the office of education, as amended by Laws 1983, ch. 301,

8 69 and enacts the above section, effective May 18, 1988.

Cross references. — For creation of the state department of public education, see
N.M. Const., Art. XII, 8§ 6.

Effective dates. — The phrase "effective date of this act" means May 18, 1988, the
effective date of Laws 1988, Chapter 64.

22-8-4. Department; duties.
In addition to other duties provided by law, the department shall:

A. prescribe the forms for and supervise and control the preparation of all
budgets of all public schools and school districts; and

B. compile accurate information concerning public school finance and
administration.

History: 1953 Comp., 8 77-6-4, enacted by Laws 1967, ch. 16, 8§ 58; 1969, ch. 180, 8§ 4;
1974, ch. 8, 8 2; 1978, ch. 127, § 2; 1979, ch. 305, § 1; 1988, ch. 64, § 15.

ANNOTATIONS

The 1988 amendment, effective May 18, 1988, substituted "Department" for "Public
school finance division" in the catchline; substituted "department" for "division™ in the
introductory paragraph; deleted Subsection C, regarding advising and consulting with
the state superintendent in regard to financial matters, and made a related change.

Discretionary substantive line item allocations. — Supervision or control does not

include grant of power to division or chief (now director) to make discretionary
substantive line item allocations in estimated budgets. 1975 Op. Att'y Gen. No. 75-30.

22-8-5. Rules; procedures.

A. The department, in consultation with the state auditor, shall establish rules and
procedures for a uniform system of accounting and budgeting of funds for all public



schools and school districts of the state. The rules, including revisions or amendments,
shall become effective only upon approval by the state board [department] and filing
with the state records center and publication. A copy shall also be filed with the
department of finance and administration.

B. All public schools and school districts shall comply with the rules and procedures
prescribed and shall, upon request, submit additional reports concerning finances to the
department. In addition, upon request, all public schools and school districts shall file
reports with the department containing pertinent details regarding applications for
federal money or federal grants-in-aid or regarding federal money or federal grants-in-
aid received, including details of programs, matching funds, personnel requirements,
salary provisions and program numbers, as indicated in the catalog of federal domestic
assistance, of the federal funds applied for and of those received.

C. Upon request by the department of finance and administration, the legislative
finance committee or the legislative education study committee, the department shall
timely furnish information and data obtained from public schools and school districts
pursuant to Subsection B of this section.

History: 1953 Comp., 8 77-6-5, enacted by Laws 1967, ch. 16, 8 59; 1976 (S.S.), ch.
28, 8§ 3; 1988, ch. 64, § 16; 1999, ch. 291, § 1, 2003, ch. 273, § 23.

ANNOTATIONS
Cross references. — For filing with records center, see 14-4-4 NMSA 1978.
For state auditor, see 8-6-1 NMSA 1978.
For audit act, see 12-6-1 NMSA 1978.
For transfer of powers of the former state board, see 9-24-15 NMSA 1978.
For legislative education study committee, see 2-10-1 NMSA 1978.
The 1988 amendment, effective May 18, 1988, substituted "department" for "division"
throughout the section; in Subsection A, inserted "state board of education and the" in
the second sentence, substituted "state records center"” for "supreme court law
librarian”, and added the last sentence; and added Subsection C.
The 1999 amendment, effective April 8, 1999, substituted references to rules and
procedures for a uniform system of accounting and budgeting of funds for references to
a manual of accounting and budgeting in the section heading and throughout the
section, substituted "state board" for "state board of education” in Subsection A, deleted

"but not limited to" after "grants-in-aid received, including" in Subsection B, and
substituted "department” for "state department of public education” in Subsection C.



The 2003 amendment, effective July 1, 2003, in Subsection A, inserted "in consultation
with the state auditor” near the beginning and deleted "and the legislative finance
committee” following "the state board".

22-8-6. Budgets; submission; failure to submit.

A. Prior to April 15 of each year, each local school board shall submit to the
department an operating budget for the school district for the ensuing fiscal year. Upon
written approval of the state superintendent [secretary], the date for the submission of
the operating budget as required by this section may be extended to a later date fixed
by the state superintendent.

B. The operating budget required by this section may include:

(1) estimates of the cost of insurance policies for periods up to five years if a
lower rate may be obtained by purchasing insurance for the longer term; or

(2)  estimates of the cost of contracts for the transportation of students for
terms extending up to four years.

C. The operating budget required by this section shall include a proposed
breakdown for charter schools in the school district, by individual charter school, of the
membership projected for each charter school, the total program units generated at that
charter school and approximate anticipated disbursements and expenditures at each
charter school.

D. If a local school board fails to submit a budget pursuant to this section, the
department shall prepare the operating budget for the school district for the ensuing
fiscal year. A local school board shall be considered as failing to submit a budget
pursuant to this section if the budget submitted exceeds the total projected resources of
the school district or if the budget submitted does not comply with the law or with rules
and procedures of the department.

History: 1953 Comp., 8 77-6-6, enacted by Laws 1967, ch. 16, 8§ 60; 1988, ch. 64, § 17;
1993, ch. 224, § 2; 1993, ch. 227, § 9; 1999, ch. 281, § 21; 1999, ch. 291, § 2.

ANNOTATIONS

Cross references. — For transfer of powers and duties of the former state
superintendent, see 9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "department"” for "division"
and "state superintendent” for "chief" throughout the section.

1993 amendments. — Laws 1993, ch. 227, § 9, effective June 18, 1993, added a new
Subsection C and redesignated former Subsection C as Subsection D



1999 amendments. — Laws 1999, ch. 281, § 21, effective June 18, 1999, inserting
"and any charter schools in the district” in the first sentence of Subsection A, and
rewriting Subsection C, was approved on April 8, 1999. Laws 1999, ch. 291, § 2,
effective April 8, 1999, substituted "operating budget” for "estimated budget" throughout
the section, deleted "local" before "school district” in Subsection C, and substituted "with
rules and procedures" for "the manual of accounting and budgeting” at the end of
Subsection D. The section is set out as amended by Laws 1999, ch 291, § 2. See 12-1-
8 NMSA 1978.

Legislative intent. — The legislature obviously intended that a school board may
purchase insurance policies not to exceed five years and, if prepayment of the entire
premium in the initial policy year is necessary in order to obtain the insurance, then the
school board may legally do so. 1975 Op. Att'y Gen. No. 75-3.

22-8-6.1. Charter school budgets.

A. Each state-chartered charter school shall submit to the charter schools division of
the department a school-based budget. For fiscal year 2008, and for the first year of
operation in any fiscal year thereafter, the budget of every state-chartered charter
school shall be based on the projected number of program units generated by that
charter school and its students, using the at-risk index and the instructional staff training
and experience index of the school district in which it is geographically located. For
second and subsequent fiscal years of operation, the budgets of state-chartered charter
schools shall be based on the number of program units generated using the average of
the eightieth and one hundred twentieth day MEM of the prior year and its instructional
staff training and experience index and the at-risk index of the school district in which
the state-chartered charter school is geographically located. The budget shall be
submitted to the division for approval or amendment pursuant to the Public School
Finance Act [22-8-1 NMSA 1978] and the Charter Schools Act [22-8B-1 NMSA 1978].

B. Each locally chartered charter school shall submit to the local school board a
school-based budget. For fiscal year 2008, and for the first year of operation in any
fiscal year thereafter, the budget of every locally chartered charter school shall be
based on the projected number of program units generated using the average of the
eightieth and one hundred twentieth day MEM of the prior year, using the at-risk index
and the instructional staff training and experience index of the school district in which it
is geographically located. For second and subsequent fiscal years of operation, the
budgets of locally chartered charter schools shall be based on the prior year program
units generated by that locally chartered charter school and its students and its
instructional staff training and experience index and the at-risk index of the school
district in which the locally chartered charter school is geographically located. The
budget shall be submitted to the local school board for approval or amendment. The
approval or amendment authority of the local school board relative to the charter school
budget is limited to ensuring that sound fiscal practices are followed in the development
of the budget and that the charter school budget is within the allotted resources. The
local school board shall have no veto authority over individual line items within the



charter school's proposed budget, but shall approve or disapprove the budget in its
entirety. Upon final approval of the local budget by the local school board, the individual
charter school budget shall be included separately in the budget submission to the
department required pursuant to the Public School Finance Act and the Charter Schools
Act

History: Laws 1993, ch. 227, 8§ 8; 1999, ch. 281, § 22; 2006, ch. 94, § 3.
ANNOTATIONS

The 1999 amendment, effective June 18, 1999, rewrote the section to the extent that a
detailed comparison is impracticable.

The 2006 amendment, effective July 1, 2007, in Subsection A, changes "charter
school" to "state-chartered charter school"; changes "local school board" to "charter
schools division of the department"; requires budgets for every state-chartered charter
school for fiscal year 2008 and the first year of operation in any fiscal year thereafter;
provides for budgets for second and subsequent fiscal years and in Subsection B
requires locally chartered charter schools to submit budgets to local school boards and
provides criteria for budgets for locally chartered charter school for fiscal year 2008 and
for subsequent fiscal years.

22-8-7. Budgets; form.

All budgets submitted to the department by a school district or state-chartered
charter school shall be in a form specified by the department.

History: 1953 Comp., § 77-6-7, enacted by Laws 1967, ch. 16, § 61; 1969, ch. 180, § 5;
1999, ch. 291, § 3; 2006, ch. 94, § 4.

ANNOTATIONS

The 1999 amendment, effective April 8, 1999, substituted "department" for "division"
and for "manual of accounting and budgeting of the division".

The 2006 amendment, effective July 1, 2007, adds state-chartered charter schools.

22-8-7.1. Certain school district budgets.

A. The local school board of a school district with a total MEM of greater than thirty
thousand shall develop a school-based budgeting plan for all schools in the district for
presentation to the legislative education study committee by October 15, 1993. The plan
shall describe the means by which teachers, parents and administrators will participate
in the development of school-based budgets.



B. In those school districts with a total MEM of greater than thirty thousand each
individual school may voluntarily submit to the local school board a school-based
budget based upon the projected total MEM at that school and the projected number of
program units generated by students at that school. If an individual school submits such
a budget, the local school board may include it in the budget submission to the
department required pursuant to the Public School Finance Act [22-8-1 NMSA 1978].

History: Laws 1993, ch. 224, § 1.
ANNOTATIONS

Cross references. — For the public education department, see 9-24-4 NMSA 1978.

22-8-8. Budgets; minimum student membership.

Without prior approval of the state superintendent [secretary], no local school board
shall maintain or provide a budget allowance for a public school having an average daily
membership of less than eight.

History: 1953 Comp., § 77-6-8, enacted by Laws 1967, ch. 16, § 62; 1988, ch. 64, § 18.
ANNOTATIONS

Cross references. — For transfer of powers and duties of the former state
superintendent, see 9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "state superintendent” for
“chief".

22-8-9. Budgets; minimum requirements.

A. A budget for a school district shall not be approved by the department that does
not provide for:

(1) aschool year consisting of at least one hundred eighty full instructional
days or the equivalent thereof, exclusive of any release time for in-service training; or

(2)  avariable school year consisting of a minimum number of instructional
hours established by the state board [department] ; and

3) a pupil-teacher ratio or class or teaching load as provided in Section 22-
10A-20 NMSA 1978.

B. The state board [department] shall, by rule, establish the requirements for an
instructional day, the standards for an instructional hour and the standards for a full-time
teacher and for the equivalent thereof.



History: 1953 Comp., 8 77-6-9, enacted by Laws 1967, ch. 16, 8§ 63; 1969, ch. 180, § 6;
1979, ch. 32, § 1; 1982, ch. 40, § 1; 1986, ch. 33, § 14; 1988, ch. 64, § 19; 1993, ch.
223, 8 1; 1993, ch. 226, § 19; 1994, ch. 68, § 1; 1996, ch. 62, § 1; 1997, ch. 136, § 1;
2001, ch. 285, § 1; 2003, ch. 153, § 29.

ANNOTATIONS
Cross references. — For the public education department, see 9-24-4 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "department” for "division"
near the beginning of Subsection A and "an ADM of 1,000 or fewer" for "an ADM of 500
or fewer" in Subsection D.

The 1993 amendment, — Laws 1993, ch. 226, § 19 effective July 1, 1993, amended
this section by deleting "effective with the 1987-88 school year" following "in-service
training" in Paragraph (1) of Subsection A, substituting "a MEM" for "an ADM" in
Subsection D and making a minor stylistic change.

The 1996 amendment, effective May 15, 1996, added Paragraph A(4) and made a
stylistic change in Subsection D.

Compiler's notes. — Laws 1996, ch. 62, § 2 provides that the version of 22-8-9 NMSA
1978 as amended by Laws 1993, ch. 223, § 1 that is to become effective on July 1,
1995, is repealed.

Laws 1996, ch. 62, § 3 provides that the version of 22-8-9 NMSA 1978 as amended by
Laws 1994, ch. 68, § 1, as that act is amended by Laws 1995, ch. 151, § 1 to become
effective July 1, 1996, is repealed.

The 1997 amendment, effective June 20, 1997, deleted former Subsection A(4), which
read: "effective July 1, 1997, a full-time, department-certified nurse for each fifty-five
teachers employed by a school district or the equivalent part-time, department-certified
nurse for less than fifty-five teachers" and in Subsection D, deleted "be construed to"
following "shall" and deleted "only" following "apply".

The 2001 amendment, effective June 15, 2001, inserted "of education” following
"department"” in Subsection A; substituted "school instructor" for "classroom instructor"
in Subsection B; and deleted Subsection D, which read "The provisions of Subsection C
and Paragraph (2) of Subsection A of this section shall apply to school districts with a
MEM of one thousand or fewer."

The 2003 amendment, effective April 4, 2003, deleted "of education” following
"department” near the middle of Subsection A; substituted "22-10A-20" for "22-2-8.2"
following "Section" near the end of Subsection A(3); in Subsection B substituted "rule”
for "regulation” following "shall, by" near the beginning, substituted "an instructional” for
"a teaching" following "requirements for" near the middle and substituted "teacher" for



"certified school instructor" following "a full-time" near the end; and deleted Subsection
C.

22-8-10. Budgets; fixing the operating budget.

A. Prior to June 20 of each year, each local school board shall, at a public hearing
of which notice has been published by the local school board, fix the operating budget
for the school district for the ensuing fiscal year. At the discretion of the state
superintendent [secretary] or the local school board, the department may participate in
the public hearing.

B. Prior to the public hearing held to fix the operating budget for the school district,
the local school board shall give notice to parents explaining the budget process and
inviting parental involvement and input in that process prior to the date for the public
hearing.

History: 1953 Comp., 8§ 77-6-11, enacted by Laws 1967, ch. 16, § 65; 1988, ch. 64, §
20; 1989, ch. 225, § 1; 1993, ch. 41, § 1; 1999, ch. 291, § 4.

ANNOTATIONS

Cross references. — For transfer of powers of former state superintendent, see 9-24-
15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "department" for "chief".

The 1989 amendment, effective June 16, 1989, deleted "and the department”
preceding "shall" in the first sentence, and added the second sentence.

The 1993 amendment, effective March 17, 1993, designated the formerly undesignated
provisions as Subsection A and added Subsection B.

The 1999 amendment, effective April 8, 1999, substituted "operating budget" for
"estimated budget" throughout the section.

22-8-11. Budgets; approval of operating budget.
A. The department shall:
(1) onorbefore July 1 of each year, approve and certify to each local school
board and governing body of a state-chartered charter school an operating budget for

use by the school district or state-chartered charter school; and

(2) make corrections, revisions and amendments to the operating budgets
fixed by the local school boards or governing bodies of state-chartered charter schools



and the secretary to conform the budgets to the requirements of law and to the
department's rules and procedures.

B. No school district or state-chartered charter school or officer or employee of a
school district or state-chartered charter school shall make any expenditure or incur any
obligation for the expenditure of public funds unless that expenditure or obligation is
made in accordance with an operating budget approved by the department. This
prohibition does not prohibit the transfer of funds pursuant to the department's rules and
procedures.

C. The department shall not approve and certify an operating budget of any school
district or state-chartered charter school that fails to demonstrate that parental
involvement in the budget process was solicited.

History: 1953 Comp., § 77-6-12, enacted by Laws 1967, ch. 16, § 66; 1978, ch. 128, §
4; 1988, ch. 64, § 21; 1993, ch. 41, § 2; 1999, ch. 291, § 5; 2006, ch. 94, § 5.

ANNOTATIONS

Cross references. — For transfer of powers and duties of former state superintendent,
see 9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "department” for "division"
and "state superintendent" for "director" throughout the section and made minor stylistic
changes.

The 1993 amendment, effective March 17, 1993, added Subsection C.

The 1999 amendment, effective April 8, 1999, substituted "approval of operating
budget" for "temporary; final" in the section heading;substituted "an operating budget"
for "a temporary operating budget" in Subsections A(1) and C; deleted "pending
approval by the department of a final budget" at the end of Subsection A(1); in
Subsection A(2) substituted "operating budgets” for "estimated budgets" and "to the
department's rules and procedures" for "to the manual of accounting and budgeting;
and"; deleted Subsection A(3) which required that final budgets be approved and
certified to local school boards and boards of county commissioners before the first
Monday of September of each year; and in Subsection B, deleted "contractual” before
"obligation is made" in the first sentence and substituted "pursuant to the department's
rules and procedures" for "between line items within series of a budget" in the second
sentence.

The 2006 amendment, effective July 1, 2007, Paragraphs (1) and (2) of Subsection A,
adds the governing body of a state-chartered charter school; in Paragraphs (1) and (2)
of Subsection A and in Subsection B, changes "school board" to "school district”; and in
Paragraphs (1) and (2) of Subsection A and in Subsections B and C, adds state-
chartered charter school.



22-8-12. Operating budgets; amendments.

Operating budgets shall not be altered or amended after approval and certification
by the department, except for the following purposes and according to the following
procedure:

A. upon written request of a local school board or governing body of a state-
chartered charter school, the secretary may authorize transfer within the budget, or
provide for items not included, when the total amount of the budget will not be increased
thereby;

B. upon written request of a local school board or governing body of a state-
chartered charter school, the secretary, in conformance with the rules of the
department, may authorize an increase in any budget if the increase is necessary
because of the receipt of revenue that was not anticipated at the time the budget was
fixed and if the increase is directly related to a special project or program for which the
additional revenue was received. The secretary shall make a written report to the
legislative finance committee of any such budget increase;

C. upon written request of a local school board or governing body of a state-
chartered charter school, the secretary may authorize an increase in a budget of not
more than one thousand dollars ($1,000); or

D. upon written request of a local school board or governing body of a state-
chartered charter school, the secretary, after notice and a public hearing, may authorize
an increase in a school budget in an amount exceeding one thousand dollars ($1,000).
The notice of the hearing shall designate the school district that proposes to alter or
amend its budget, together with the time, place and date of the hearing. The notice of
the hearing shall be published at least once a week for two consecutive weeks in a
newspaper of general circulation in the county in which the school district is situated.
The last publication of the notice shall be at least three days prior to the date set for the
hearing. The charter schools division shall establish how a state-chartered charter
school notifies the parents of its students of proposed increases in a charter school
budget.

History: 1953 Comp., § 77-6-13, enacted by Laws 1967, ch. 16, § 67; 1969, ch. 180, 8
10; 1977, ch. 247, § 203; 1988, ch. 64, § 22; 1999, ch. 291, § 6; 2006, ch. 94, § 6.

ANNOTATIONS

Cross references. — For transfer of powers and duties of former state superintendent,
see 9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "department” for "division”
in the introductory paragraph; substituted "state superintendent” for "chief" throughout
the section; and deleted "of finance and administration and with the approval of its



secretary" following "regulations of the department” in the first sentence in Subsection
B.

The 1999 amendment, effective April 8, 1999, substituted the present section heading
for "Final budgets; alterations or amendments", substituted "Operating budgets" for
"Final budgets" at the beginning of the first paragraph, and substituted "rules of the
department"” for "regulations of the department" in Subsection B.

The 2006 amendment, effective July 1, 2007, adds governing body of a state-chartered
charter school in Subsections A through D and provides in Subsection D that the charter

schools division shall establish how a state-chartered charter school notifies parents of
its students of proposed increases in a budget.

22-8-12.1. Membership projections and budget requests.

A. Each local school board or governing body of a state-chartered charter school
shall submit annually, on or before October 15, to the department:

(1) an estimate for the succeeding fiscal year of:
(a) the membership of qualified students to be enrolled in the basic program;

(b) the full-time-equivalent membership of students to be enrolled in approved
early childhood education programs; and

(c) the membership of students to be enrolled in approved special education
programs;

(2)  all other information necessary to calculate program costs; and

(3) any other information related to the financial needs of the school district or
state-chartered charter school as may be requested by the department.

B. All information requested pursuant to Subsection A of this section shall be
submitted on forms prescribed and furnished by the department and shall comply with
the department's rules and procedures.

C. The department shall:

(1) review the financial needs of each school district or state-chartered charter
school for the succeeding fiscal year; and

(2) submit annually, on or before November 30, to the secretary of finance
and administration the recommendations of the department for:

(a) amendments to the public school finance formula;



(b) appropriations for the succeeding fiscal year to the public school fund for
inclusion in the executive budget document; and

(c) appropriations for the succeeding fiscal year for pupil transportation and
instructional materials.

History: 1953 Comp., § 77-6-13.1, enacted by Laws 1978, ch. 128, § 5; 1980, ch. 151, 8
48; 1988, ch. 64, § 23; 1993, ch. 226, § 20; 1999, ch. 291, § 7; 2006, ch. 94, § 7.

ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board, see 9-
24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "department” for "division"
throughout the section; substituted "department” for "director of the public school
finance division" in Subsection D; and in Subsection D(2), substituted "November 30"
for "November 15" and "state board" for "public school finance division".

The 1993 amendment, effective July 1, 1993, deleted "average daily" preceding
"membership"” in subparagraphs (a) to (c) of Paragraph (1) of Subsection A; deleted
former Subsection B, pertaining to the budget request of the state board for pupil
transportation and textbooks; redesignated former Subsections C and D as Subsections
B and C; added Subparagraph (c) of Paragraph (2) of Subsection C; and made a minor
stylistic change.

The 1999 amendment, effective April 8, 1999, added "Membership projections and" to
the beginning of the section heading, and substituted "department's rules and
procedures"” for "manual of accounting and budgeting published by the department” at
the end of Subsection B.

The 2006 amendment, effective July 1, 2007, adds governing body of a state-chartered
charter school in Subsection A and adds state-chartered charter school in Paragraph (3)
of Subsection A and Paragraph (1) of Subsection C.

Effect of actual costs exceeding program costs. — A charter school has no right to
additional funding if capital expenditures or any other expenditure becomes so great
that its actual costs far exceed its “program costs.” Taos Municipal Schools Charter
School v. Davis, 2004-NMCA-129, 136 N.M. 543, 102 P.3d 102, cert. denied, 2004-
NMCERT-010.

22-8-12.2. Repealed.

ANNOTATIONS



Repeals. — Laws 1999, ch. 291, § 8 repeals 22-8-12.2 NMSA 1978, as enacted by
Laws 1978, ch. 149, § 1, relating to budgets, earnings from investments and operational
funds for local school boards, effective April 8, 1999. For provisions of former section,
see New Mexico One Source of Law DVD.

22-8-13. Reports.

A. Each public school in a school district and each state-chartered charter school
shall keep accurate records concerning membership in the public school. The
superintendent of each school district or head administrator of a state-chartered charter
school shall maintain the following reports for each twenty-day reporting period:

(1) the basic program MEM by grade in each public school;
(2)  the early childhood education MEM,;

(3) the special education MEM in each public school in class C and class D
programs as defined in Section 22-8-21 NMSA 1978;

(4)  the number of class A and class B programs as defined in Section 22-8-21
NMSA 1978; and

(5) the full-time-equivalent MEM for bilingual multicultural education
programs.

B. The superintendent of each school district and the head administrator of each
state-chartered charter school shall furnish to the department reports of the information
required in Paragraphs (1) through (5) of Subsection A of this section for the first forty
days of the school year. The forty-day report and all other reports required by law or by
the department shall be furnished within five days of the close of the reporting period.

C. All information required pursuant to this section shall be on forms prescribed and
furnished by the department. A copy of any report made pursuant to this section shall
be kept as a permanent record of the school district or charter school and shall be
subject to inspection and audit at any reasonable time.

D. The department shall withhold allotments of funds to any school district or state-
chartered charter school where the superintendent or head administrator has failed to
comply until the superintendent or head administrator complies with and agrees to
continue complying with requirements of this section.

E. The provisions of this section may be modified or suspended by the department
for any school district or school or state-chartered charter school operating under the
Variable School Calendar Act [22-22-1 NMSA 1978]. The department shall require MEM
reports consistent with the calendar of operations of such school district or school or



state-chartered charter school and shall calculate an equivalent MEM for use in
projecting school district revenue.

History: Laws 1967, ch. 16, § 68; 1953 Comp., § 77-6-14; Laws 1969, ch. 180, § 11;
1971, ch. 263, § 4; 1972, ch. 16, 8§ 7; reenacted by 1974, ch. 8, § 3; 1975, ch. 90, § 1;
1976 (S.S.), ch. 32, 8 1; 1978, ch. 128, § 6; 1988, ch. 64, § 24; 1990, ch. 94, § 2; 2006,
ch. 94, § 8.

ANNOTATIONS

Cross references. — For transfer of powers and duties of former state superintendent
and former state board, see 9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "department” for "division"
in Subsections B, D, and E; substituted "22-8-21 NMSA 1978" for "77-6-18.4 NMSA
1953" in Subsection A(3); added "as defined in Section 22-8-21 NMSA 1978" in
Subsection A(4); deleted the last sentence of Subsection B regarding forty-day and
eighty-day reports; and substituted "department” for "director” in Subsections D and E.

The 1990 amendment, effective May 16, 1990, substituted "MEM" for "ADM"
throughout the section and, in Subsection B, deleted "the first eighty days of the school
year and for the entire school year" at the end of the first sentence, substituted "The
forty-day report and all other reports required by law or by the state board" for "The
reports for the first forty days and the first eighty days" at the beginning of the second
sentence and deleted a third sentence which read "The report for the entire school year
shall be furnished not later than fifteen days following the end of each school year".

The 2006 amendment, effective July 1, 2007, adds state-chartered charter school and
the head administrator of a state-chartered charter school in Subsection A; adds the
head administrator of a state-chartered charter school in Subsection B; adds state-
chartered charter school and the head administrator in Subsection D; and adds state-
chartered charter school in Subsection E.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity of state or local government

regulation requiring private school to report attendance and similar information to
government - post-Yoder cases, 8 A.L.R.5th 875.

22-8-14. Public school fund.
A. The "public school fund" is created.

B. The public school fund shall be distributed to school districts and state-chartered
charter schools in the following parts:

(1) state equalization guarantee distribution;



(2) transportation distribution; and

(3)  supplemental distributions:
(a) out-of-state tuition to school districts;
(b) emergency; and
(c) program enrichment.

C. The distributions of the public school fund shall be made by the department
within limits established by law. The balance remaining in the public school fund at the
end of each fiscal year shall revert to the general fund, unless otherwise provided by
law.

History: 1953 Comp., § 77-6-15, enacted by Laws 1967, ch. 16, § 69; 1969, ch. 180, §
12; 1971, ch. 263, 8 5; 1972, ch. 87, 8 1; 1973, ch. 351, 8 1; 1974, ch. 8, 8§ 4; 1975, ch.
342, 8 1; 1988, ch. 64, § 25; 2006, ch. 94, § 9.

ANNOTATIONS

Cross references. — For state equalization guarantee distributions, see 22-8-25
NMSA 1978.

For transportation distributions, see 22-8-26 to 22-8-29 NMSA 1978.
For supplemental distributions, see 22-8-30 NMSA 1978.

For transfer of unencumbered balances in current school fund to public school fund, see
22-8-32 NMSA 1978.

For transfer of federal mineral leasing funds to public school fund, see 22-8-34 NMSA
1978.

The 1988 amendment, effective May 18, 1988, substituted "department" for "chief" in
the first sentence in Subsection C.

The 2006 amendment, effective July 1, 2007, changes "this fund” to "the public school
fund" and adds state-chartered charter schools in Subsection B and adds "to school
districts" in Subparagraph (a) of Paragraph (3) of Subsection B.

Proper entity to receive funding. — Local school district within which Los Lunas
hospital and training school is located is appropriate entity to receive funding pursuant
to the Public School Finance Act for special education of exceptional children. 1977 Op.
Att'y Gen. No. 77-4.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. Jur. 2d Schools § 99 et seq.

79 C.J.S. Schools and School Districts 8§ 410 to 413.

22-8-15. Allocation limitation.

A. The department shall determine the allocations to each school district and
charter school from each of the distributions of the public school fund, subject to the
limits established by law.

B. The local school board in each school district with locally chartered charter
schools shall allocate the appropriate distributions of the public school fund to individual
locally chartered charter schools pursuant to each locally chartered charter school's
school-based budget approved by the local school board and the department. The
appropriate distribution of the public school fund shall flow to the locally chartered
charter school within five days after the school district's receipt of the state equalization
guarantee for that month.

History: 1953 Comp., § 77-6-16, enacted by Laws 1967, ch. 16, § 70; 1974, ch. 8, § 5;
1988, ch. 64, § 26; 1993, ch. 224, § 3; 1993, ch. 227, § 10; 1999, ch. 281, § 23; 2006,
ch. 94, § 10.

ANNOTATIONS
Cross references. — For public school fund, see 22-8-14 NMSA 1978.
The 1988 amendment, effective May 18, 1988, substituted "department" for "chief".

1993 amendments. — Laws 1993, ch. 224, § 3, effective June 18, 1993, designating
the existing provisions as Subsection A and adding Subsection B, was approved April 6,
1993. However, Laws 1993, ch. 227, § 10, effective June 18, 1993, also amending this
section by designating the formerly undesignated provision as Subsection A and adding
Subsections B and C, was approved April 6, 1993. The section is set out as amended
by Laws 1993, ch. 227, § 10. See 12-1-8 NMSA 1978.

The 1999 amendment, effective June 18, 1999, in Subsection B, deleted "local"
preceding "school district" and deleted the last sentence, which read "The local school
board may retain an amount not to exceed the school district's administrative cost
relevant to that charter school”, and rewrote Subsection C, which read "The local school
board in each local school district with authorized charter schools shall establish an
individual charter school account to receive public school fund disbursement for each
charter school."

The 2006 amendment, effective July 1, 2007, changes "charter schools" to "locally
chartered charter schools".



22-8-16. Payment to school districts.

The department shall make payments of each distribution of the public school fund
by warrant of the department of finance and administration drawn against the public
school fund upon vouchers issued by the department. When payments are made to
county treasurers for school districts within the county, the county treasurer shall hold
and allocate these funds solely for the use and benefit of the specific school district and
purpose for which the allocation was made.

History: 1953 Comp., 8 77-6-17, enacted by Laws 1967, ch. 16, § 71; 1974, ch. 8, § 6;
1988, ch. 64, § 27.

ANNOTATIONS

The 1988 amendment, effective May 18, 1988, substituted "department” for "chief"
twice in the first sentence.

22-8-17. Program cost determination; required information.

A. The program cost for each school district and charter school shall be determined
by the department in accordance with the provisions of the Public School Finance Act.

B. The department is authorized to require from each school district and charter
school the information necessary to make an accurate determination of the district's or
charter school's program cost.

History: 1953 Comp., § 77-6-18, enacted by Laws 1969, ch. 180, § 13; reenacted by
Laws 1974, ch. 8, § 7; 1988, ch. 64, § 28; 2006, ch. 94, § 11.

ANNOTATIONS

The 1988 amendment, effective May 18, 1988, substituted "department" for "chief"
once in each subsection.

The 2006 amendment, effective July 1, 2007, adds "charter school" in Subsections A
and B.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Determination of school attendance,
enroliment, or pupil population for purpose of apportionment of funds, 80 A.L.R.2d 953.

Property taxes: validity of basing public school financing system on local property taxes,
41 A.L.R.3d 1220.

22-8-18. Program cost calculation; local responsibility.



A. The total program units for the purpose of computing the program cost shall be
calculated by multiplying the sum of the program units itemized as Paragraphs (1)
through (5) in this subsection by the instructional staff training and experience index and
adding the program units itemized as Paragraphs (6) through (11) in this subsection.
The itemized program units are as follows:

Q) early childhood education;
(2) basic education;

(3)  special education, adjusted by subtracting the units derived from
membership in class D special education programs in private, nonsectarian, nonprofit
training centers;

(4) bilingual multicultural education;

(5)  fine arts education;

(6)  size adjustment;

(7) at-risk program;

(8)  enroliment growth or new district adjustment;

(9)  special education units derived from membership in class D special
education programs in private, nonsectarian, nonprofit training centers;

(10) national board for professional teaching standards certification; and
(11) home school student activities.

B. The total program cost calculated as prescribed in Subsection A of this section
includes the cost of early childhood, special, bilingual multicultural, fine arts and
vocational education and other remedial or enrichment programs. It is the responsibility
of the local school board or governing body of a charter school to determine its priorities
in terms of the needs of the community served by that board. Funds generated under
the Public School Finance Act [22-8-1 NMSA 1978] are discretionary to local school
boards and governing bodies of charter schools, provided that the special program
needs as enumerated in this section are met.

History: 1953 Comp., 8§ 77-6-18.1, enacted by Laws 1969, ch. 180, § 14; 1971, ch. 263,
8§ 6; reenacted by 1974, ch. 8, 8 8; 1976 (S.S.), ch. 32, § 2; 1977, ch. 244, § 1; 1986, ch.
33, 8 15; 1990 (1st S.S.), ch. 3, 8 4; 1993, ch. 237, § 1; 1997, ch. 40, 8§ 3; 2003, ch. 144,
§ 1; 2003, ch. 152, § 7; 2005, ch. 206, 81 ; 2006, ch. 94, § 12; 2007, ch. 347, § 1; 2007,
ch. 348, § 2; 2007, ch. 365, § 1.



ANNOTATIONS

The 1990 (1st S.S.) amendment, effective July 1, 1990, in Subsection A, substituted
"Paragraphs (5) through (7)" for "Paragraphs (5) and (6)" in the first sentence, "special
education MEM" for "special education ADM" in Paragraph (3), added present
Paragraph (6), and redesignated former Paragraph (6) as present Paragraph (7),
substituting therein "special education MEM" for "special education ADM".

The 1993 amendment, effective June 18, 1993, added "or new district adjustment" at
the end of Paragraph (6) of Subsection A.

The 1997 amendment, effective July 1, 1997, in Subsection A, substituted
"membership in class D special education programs" for "class D special education
MEM" throughout the subsection, added Subparagraph (6) and redesignated the
remaining subparagraphs accordingly, and made a stylistic change.

2003 amendments. — Laws 2003, ch. 152, § 7, effective June 20, 2003, in Subsection
A, substituted "through (5) in this subsection by the instructional” for "through (4) in this
subsection by the instruction” following "as Paragraphs (1)", substituted "Paragraphs (6)
through (9)" for "Paragraphs (5) through (8)" following "units itemized as"; added
Paragraph A(5) and redesignated former Paragraphs A(5) to (8) as present Paragraphs
A(6) to (9); and added Paragraph A(10).

This section was also amended by Laws 2003, ch. 144, § 1, effective June 20, 2003
with almost identical amendments. The only substantial difference being that the
itemized paragraph references in Subsection A as amended by Laws 2003, ch. 144
read, "Paragraphs (1) to (4)" and "Paragraphs (5) through (9)." Chapter 152, § 7 was
compiled in the NMSA 1978.

The 2005 amendment, effective June 17, 2005, adds national board certification in the
program cost calculation in Subsection A.

The 2006 amendment, effective July 1, 2007, adds the governing body of a charter
school in Subsection B.

2007 amendments. — Laws 2007, ch. 347, 8 1, Laws 2007, ch. 348, § 2 and Laws
2007, ch. 365, § 1 enacted amendments to this section. Laws 2007, ch. 347, § 1 added
the charter school student activities program unit into the program cost calculation.
Laws 2007, ch. 348, § 2 added elementary physical education and charter school
student activities into the program cost calculation. Because Laws 2007, ch. 365 was
signed after Laws 2007, ch. 347 and Laws 2007, ch. 348 were signed, this section is set
out as amended by Laws 2007, ch. 365, § 1. See 12-1-8 NMSA 1978.

Laws 2007, ch. 365, § 1, effective June 15, 2007, adds home school student activities
into the program cost calculation.



Laws 2007, ch. 347, 8 1 provides:

"22-8-18. Program cost calculation; local responsibility.

A. The total program units for the purpose of computing the program cost shall be
calculated by multiplying the sum of the program units itemized as Paragraphs (1)
through (5) in this subsection by the instructional staff training and experience index and
adding the program units itemized as Paragraphs (6) through (11) in this subsection.
The itemized program units are as follows:

(1) early childhood education;

(2) basic education;

(3)  special education, adjusted by subtracting the units derived from membership in
class D special education programs in private, nonsectarian, nonprofit training centers;

(4) bilingual multicultural education;

(5) fine arts education;

(6)  size adjustment;

(7) at-risk program;

(8)  enroliment growth or new district adjustment;

(9)  special education units derived from membership in class D special education
programs in private, nonsectarian, nonprofit training centers;

(10) national board for professional teaching standards certification; and
(11) charter school student activities.

B. The total program cost calculated as prescribed in Subsection A of this section
includes the cost of early childhood, special, bilingual multicultural, fine arts and
vocational education and other remedial or enrichment programs. It is the responsibility
of the local school board or governing body of a charter school to determine its priorities
in terms of the needs of the community served by that board. Funds generated under
the Public School Finance Act are discretionary to local school boards and governing
bodies of charter schools, provided that the special program needs as enumerated in
this section are met."

Laws 2007, ch. 348, § 2 provides:

"22-8-18. Program cost calculation; local responsibility.



A. The total program units for the purpose of computing the program cost shall be
calculated by multiplying the sum of the program units itemized as Paragraphs (1)
through (6) in this subsection by the instructional staff training and experience index and
adding the program units itemized as Paragraphs (7) through (12) in this subsection.
The itemized program units are as follows:

Q) early childhood education;

(2) basic education;

(3)  special education, adjusted by subtracting the units derived from membership in
class D special education programs in private, nonsectarian, nonprofit training centers;

(4) bilingual multicultural education;

(5) fine arts education;

(6) elementary physical education;

(7)  size adjustment;

(8)  at-risk program;

(9)  enroliment growth or new district adjustment;

(10) special education units derived from membership in class D special education
programs in private, nonsectarian, nonprofit training centers;

(11) national board for professional teaching standards certification; and
(12) charter school student activities.

B. The total program cost calculated as prescribed in Subsection A of this section
includes the cost of early childhood, special, bilingual multicultural, fine arts and
vocational education and other remedial or enrichment programs. It is the responsibility
of the local school board or governing body of a charter school to determine its priorities
in terms of the needs of the community served by that board. Funds generated under
the Public School Finance Act are discretionary to local school boards and governing
bodies of charter schools, provided that the special program needs as enumerated in
this section are met.

22-8-19. Early childhood education program units.

A. The number of early childhood education program units is determined by
multiplying the early childhood education MEM by the cost differential factor 1.44. Early
childhood education students enrolled in half-day kindergarten programs shall be



counted for 0.5 early childhood MEM. Early childhood education students enrolled in
full-day kindergarten programs shall be counted for 1.0 early childhood education MEM.

B. For the purpose of calculating early childhood education program units,
developmentally disabled three- and four-year-old students shall be counted in early
childhood education membership. No developmentally disabled three- or four-year-old
student shall be counted for more than 0.5 early childhood education MEM.

History: 1953 Comp., 8 77-6-18.2, enacted by Laws 1969, ch. 180, § 15; reenacted by
Laws 1974, ch. 8,8 9; 1976 (S.S.), ch. 32, 8§ 3; 1990 (1st S.S.), ch. 3, 8 5; 1997, ch. 40,
§ 4; 2000, ch. 107, § 2.

ANNOTATIONS

The 1990 (1st S.S.) amendment, effective July 1, 1990, substituted "childhood
education MEM" for "childhood education ADM" in both occurrences and "cost
differential factor 1.44" for "cost differential factor 1.3".

The 1997 amendment, effective July 1, 1997, added the Subsection A designation and
added Subsection B.

The 2000 amendment, effective May 17, 2000, changed how early childhood education
students are counted for the early childhood education MEM from no more that 0.5 for
all students to 0.5 for half-day kindergarten students and 1.0 for full-day students.

22-8-19.1. Preschool programs; selected districts.

A. The children, youth and families department shall fund preschool programs for
zero- to five-year-old children in selected school districts. The children, youth and
families department, through the office of child development, shall distribute any
appropriation for this purpose to local entities upon approval by the children, youth and
families department of an application from an individual school district or community-
based early childhood education program. The preschool programs shall collaborate,
where possible, with existing headstart programs or with other appropriate early
childhood education programs in the community, and the preschool programs shall use
one of the following three models:

(1) acommunity-based early childhood education program;
(2) a school-based early childhood education program; or
3) a home-based early childhood education program.
B. School districts may choose to contract with licensed community-based early

childhood education programs already in existence. School-based early childhood
education programs may be housed in a school accredited by the department of



education. A home-based early childhood education program may include a parents-as-
teachers program, which supports parents in meeting the developmental learning and
social growth needs of their young children.

C. Each preschool program shall have a strong parental involvement component, a
staff development component and a procedural process to enable the office of child
development to monitor and evaluate the program. The curriculum for each program
shall comprehensively address the total developmental needs of the child, including
physical, cognitive, social and emotional needs, and shall include aspects of health
care, nutrition, safety, the needs of the family and multicultural sensitivity, in
coordination with other resources for families.

History: Laws 1992, ch. 83, 8 1; 1993, ch. 47, § 1.
ANNOTATIONS

Cross references. — For transfer of powers and duties of former department of
education, see 9-24-15 NMSA 1978.

The 1993 amendment, effective June 18, 1993, deleted "Temporary provision" at the
beginning of the catchline; substituted "children, youth and families department" for
"state department of public education™ in the first sentence of Subsection A; inserted
"children, youth and families" in two places in the second sentence of Subsection A;
designated the former third, fourth, and fifth sentences of Subsection A as current
Subsection B; added "of education" at the end of the second sentence in current
Subsection B; redesignated former Subsection B as current Subsection C; and added
"in coordination with other resources for families" at the end of the final sentence of
Subsection C.

22-8-20. Basic program units.

The number of basic program units is determined by multiplying the basic program
MEM in each grade by the corresponding cost differential factor as follows:

Grades Cost Differential Factor
1 1.2

2 and 3 1.18

4 through 6 1.045

7 through 12 1.25.

History: 1978 Comp., 8 22-8-20, enacted by Laws 1991, ch. 85, § 3; 1993, ch. 2, § 1;
1993, ch. 226, § 21; 1993, ch. 226, § 22; 1993, ch. 228, § 2; 1993, ch. 228, § 3.

ANNOTATIONS



Repeals and reenactments. — Laws 1991, ch. 85, 8§ 3 repeals former 22-8-20 NMSA
1978, as amended by Laws 1991, ch. 85, § 2, and enacts the above section, effective
July 1, 1992.

1993 amendments. — Laws 1993, ch. 2, 8 1, effective June 18, 1993, substituted
"1.26" for "1.42" as the Cost Differential Factor for Grade 1.

Identical amendments to this section were enacted by Laws 1993, ch. 226, § 21,
effective July 1, 1993, and Laws 1993, ch. 228, § 2, effective June 18, 1993 until July 1,
1994, which, under the column "Cost Differential Factor" substituted "1.2" for "1.42" for
grade 1 and "1.18" for "1.1" for grades 2 and 3.

Identical amendments to this section were enacted by Laws 1993, ch. 226, § 22 and
Laws 1993, ch. 228, § 3, both effective July 1, 1994, substituting "1.045" for "1.0" under
the column "Cost Differential Factor” for grades 4 through 6.

22-8-21. Special education program units.

A. For the purpose of the Public School Finance Act [22-8-1 NMSA 1978], special
education programs for exceptional children are those approved by the department and
classified as follows:

(1) class A programs, in which department certified individuals provide
services to children whose individualized education programs require a minimal amount
of special education and in which the ratio of students to professionals is regulated by
the state board [department];

(2) class B programs, in which department certified individuals provide
services to children whose individualized education programs require a moderate
amount of special education and in which the ratio of students to professionals is
regulated by the state board;

(3) class C programs, in which department certified individuals provide
services to children whose individualized education programs require an extensive
amount of special education and in which the ratio of students to professionals is
regulated by the state board;

(4)  class D programs, in which department certified individuals provide
services to children whose individualized education programs require a maximum
amount of special education and in which the ratio of students to professionals is
regulated by the state board. Students in class D programs may be enrolled in private,
nonsectarian, nonprofit educational training centers in accordance with the provisions of
Section 22-13-8 NMSA 1978; and

(5) programs for developmentally disabled three- and four-year-old children
meeting standards approved by the state board.



B. All students assigned to the programs for exceptional children classified in
Subsection A of this section shall have been so assigned as a result of diagnosis and
evaluation performed in accordance with the standards of the department before the
students may be counted in the determination of special education program units as
provided in Subsection C of this section.

C. The number of special education program units is the sum of the following:

(1) the MEM in approved class A and B programs as defined in Subsection A
of this section multiplied by the cost differential factor .7;

(2) the MEM in approved class C programs as defined in Subsection A of this
section multiplied by the cost differential factor 1.0;

(3) the MEM in approved class D programs as defined in Subsection A of this
section multiplied by the cost differential factor 2.0;

(4) the MEM for developmentally disabled three- and four-year-old children as
defined in Subsection A of this section multiplied by the cost differential factor 2.0;
provided that no developmentally disabled three- or four-year-old student shall be
counted for additional ancillary service units; and

(5)  for related services ancillary to providing special education, the number of
full-time-equivalent certified or licensed ancillary service and diagnostic service
personnel multiplied by the cost differential factor 25.0.

D. For the purpose of calculating membership in class C and class D programs,
students shall be counted in actual grade placement or according to chronological age if
not in actual grade placement.

History: 1953 Comp., § 77-6-18.4, enacted by Laws 1969, ch. 180, § 17; 1971, ch. 263,
§7;1972, ch. 87, 8 2; 1973, ch. 351, § 2; reenacted by 1974, ch. 8, § 11; 1976 (S.S.),
ch. 32, 8 5; 1980, ch. 35, § 1; 1987, ch. 149, 8 1; 1992, ch. 75, § 1; 1992, ch. 84, § 1,
1997, ch. 40, § 5.

ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board, see 9-
24-15 NMSA 1978.

1992 amendments. — ldentical amendments to this section were enacted by Laws
1992, ch. 75, § 1 and Laws 1992, ch. 84, § 1, both effective May 20, 1992, which
deleted "of education” following "department” several times throughout the section;
rewrote Subsections A(1) to A(4); deleted "to the division" following "certified" in
Subsection C(1); and substituted "MEM" for "ADM" several times in Subsections C(2) to
C(4).



The 1997 amendment, effective July 1, 1997, in Subsection C, rewrote Paragraph (1),
substituted "MEM in approved class" for "special education in class" in Paragraphs (2)
and (3), substituted "2.0" for "3.5; and" in Paragraph (3), in Paragraph (4), deleted
"special education” preceding "MEM", deleted "Paragraph (5) of" preceding "Subsection
A", substituted "2.0" for "3.5", and added "and" at the end of the paragraph and added
Paragraph (5); and added Subsection D.

22-8-22. Bilingual multicultural education program units.

The number of bilingual multicultural education program units is determined by
multiplying the full-time-equivalent MEM in programs implemented in accordance with
the provisions of the Bilingual Multicultural Education Act [22-23-1 NMSA 1978] by the
cost differential factor 0.35, effective July 1, 1990; 0.4, effective July 1, 1991, .425,
effective July 1, 1992; 0.45, effective July 1, 1993; and 0.5, effective July 1, 1994.

History: 1953 Comp., § 77-6-18.6, enacted by Laws 1974, ch. 8, § 13; 1976 (S.S.), ch.
32, 8 6; 1990 (1st S.S.), ch. 3, 8 6; 1992, ch. 75, § 2; 1993, ch. 238, § 1.

ANNOTATIONS

The 1990 (1st S.S.) amendment, effective July 1, 1990, substituted "full-time-
equivalent MEM" for "full-time-equivalent ADM" and "differential factor 0.35" for
"differential factor 0.3" and added at the end the language beginning "effective July 1,
1990".

The 1992 amendment, effective May 20, 1992, substituted ".425" for "0.45" near the
end of the section.

The 1993 amendment, effective June 18, 1993, inserted "0.45, effective July 1, 1993";
substituted "1994" for "1993" at the end of the section; and made minor stylistic
changes.

22-8-23. Size adjustment program units.

A. An approved public school with a MEM of less than 400, including early
childhood education full-time-equivalent MEM but excluding membership in class C and
class D programs and excluding full-time-equivalent membership in three- and four-
year-old developmentally disabled programs, is eligible for additional program units.
Separate schools established to provide special programs, including but not limited to
vocational and alternative education, shall not be classified as public schools for
purposes of generating size adjustment program units. The number of additional
program units to which a school district is entitled under this subsection is the sum of
elementary-junior high units and senior high units computed in the following manner:

Elementary-Junior High Units



200 — MEM X 1.0 x MEM = Units
200

where MEM is equal to the membership of an approved elementary or junior high
school, including early childhood education full-time-equivalent membership but
excluding membership in class C and class D programs and excluding full-time-
equivalent membership in three- and four-year-old developmentally disabled programs;

Senior High Units
200 — MEM X 2.0 x MEM = Units
200

or

Senior High Units
400 — MEM X 1.6 x MEM = Units
400

whichever calculation for senior high units is higher, where MEM is equal to the
membership of an approved senior high school excluding membership in class C and
class D programs.

B. A school district with total MEM of less than 4,000, including early childhood
education full-time-equivalent MEM, is eligible for additional program units. The number
of additional program units to which a district is entitled under this subsection is the
number of district units computed in the following manner:

District Units
4000 — MEM X 0.15 x MEM = Units
4000

where MEM is equal to the total district membership, including early childhood
education full-time-equivalent membership.

C. A school district with over 10,000 MEM with a ratio of MEM to senior high
schools less than 4,000:1 is eligible for additional program units based on the number of
approved regular senior high schools that are not eligible for senior high units under
Subsection A of this section. The number of additional program units to which an
eligible school district is entitled under this subsection is the number of units computed
in the following manner:

4000 — MEM X 0.50 = Units
Senior High




Schools

where MEM is equal to the total district membership, including early childhood
education full-time-equivalent membership, and where senior high schools are equal to
the number of approved regular senior high schools in the district.

History: 1953 Comp., 8§ 77-6-18.7, enacted by Laws 1974, ch. 8, 8§ 14; reenacted by
Laws 1975, ch. 119, § 1; 1976 (S.S.), ch. 32, § 7; 1977, ch. 82, 8 1; 1979, ch. 276, § 1;
1981, ch. 87, 8§ 1; 1989, ch. 221, § 1; 1991, ch. 85, § 4; 1993, ch. 87, 8 1; 1997, ch. 40,
§ 6.

ANNOTATIONS

The 1989 amendment, effective July 1, 1991, substituted "MEM" for "ADM" and deleted
"average daily" preceding "membership" several times throughout the section, added
Subsections D and E, and made minor stylistic changes throughout the section.

The 1991 amendment, effective July 1, 1991, in Subsection D, substituted "fifteen
thousand" for "thirty-five thousand" near the beginning and ".15" for ".2" in the formula;
added Subsection E; designated former Subsection E as Subsection F; and substituted
"*.023" for ".008" in the formula in Subsection F.

The 1993 amendment, effective June 18, 1993, deleted "early childhood education”
following "not limited to" in the first sentence of Subsection A and made a minor stylistic
change.

The 1997 amendment, effective July 1, 1997, rewrote the computations throughout the
section; substituted "membership in class C and class D programs and excluding full-
time-equivalent membership in three- and four-year-old developmentally disabled
programs" for "special education class C and class D membership" throughout
Subsection A; deleted "and special education membership” following "full-time-
equivalent membership" throughout Subsection B; and deleted former Subsections D
through F, relating to school districts with membership greater than ten thousand but
less than fifteen thousand, school districts with membership greater than fifteen
thousand but less than thirty-five thousand, and school districts with membership
greater than thirty-five thousand, respectively.

School is only entitled to size adjustment program units if it meets the statutory
criteria. Taos Municipal Schools Charter School v. Davis, 2004-NMCA-129, 136 N.M.
543, 102 P.3d 102, cert. denied, 2004-NMCERT-010.

22-8-23.1. Enrollment growth program units.

A. A school district or charter school with an increase in MEM equal to or greater
than one percent, when compared with the immediately preceding year, is eligible for
additional program units. The increase in MEM shall be calculated as follows:



(Current Year MEM — Previous Year
MEM)

Previous Year MEM

100 = Percent Increase.

The number of additional program units shall be calculated as follows:
((Current Year MEM - Previous Year MEM) - (Current Year MEM x .01)) X 1.5 = Units.

B. In addition to the units calculated in Subsection A of this section, a school district
or charter school with an increase in MEM equal to or greater than one percent, when
compared with the immediately preceding year, is eligible for additional program units.
The increase in MEM shall be calculated in the following manner:

(Current Year MEM — Previous Year

MEM)
Previous Year MEM

100 = Percent Increase.

The number of additional program units to which an eligible school district or charter
school is entitled under this subsection is the number of units computed in the following
manner:

(Current Year MEM - Previous Year MEM) X .50 = Units.
C. As used in this section:

(1)  "current year MEM" means MEM on the fortieth day of the current year,

(2) "MEM" means the total school district or charter school membership,
including early childhood education full-time-equivalent membership and special
education membership, but excluding full-day kindergarten membership for the first year
that full-day kindergarten is implemented in a school pursuant to Subsection D of
Section 22-13-3.2 NMSA 1978; and

(3) "previous year MEM" means MEM on the fortieth day of the previous year.

History: 1978 Comp., § 22-8-23.1, enacted by Laws 1990 (1st S.S.), ch. 3, 8 7; 1990
(1st S.S.), ch. 3, § 8; 2003, ch. 156, 8§ 1; 2003, ch. 386, § 1; 2006, ch. 94, § 13.

ANNOTATIONS
Compiler's notes. — Section 22-2-19 NMSA 1978 referred to in Paragraph C(2) was

recompiled by Laws 2003, ch. 153, § 72 as 22-13-3.2 NMSA 1978, effective April 4,
2003.



2003 amendments. — Identical amendments to this section were made by Laws 2003,
ch. 156, § 1, effective June 20, 2003 and Laws 2003, ch. 386, 8§ 1. The amendments
rewrote this section to the extent that a detailed comparison is impracticable.

The 2006 amendment, effective July 1, 2007, adds charter school and (Current Year
MEM — Previous Year MEM) in Subsections A and B; adds charter school and changes
Section 22-2-19 NMSA 1978 to Section 22-13-3.2 NMSA 1978 in Paragraph (2) of
Subsection C.

22-8-23.2. New district adjustment; additional program units.

A. A newly created school district is eligible for additional program units. The
number of additional program units to which a newly created school district is entitled
under this subsection is the number of units computed in the following manner:

(MEM for current year) x .147 = Units

where MEM is equal to the total district membership, including early childhood
education full-time equivalent membership and special education membership.

B. A school district whose membership decreases as a result of the establishment
of a newly created school district is eligible for additional program units. The nhumber of
additional program units to which that district is entitled under this subsection is the
number of units computed in the following manner:

(MEM for prior year — MEM for current year) x .17 = Units

where MEM is equal to the total district membership, including early childhood
education full-time equivalent membership and special education membership.

C. As used in this section, "newly created school district" means a local school
district not in existence during the immediately preceding school year.

History: 1978 Comp., 8 22-8-23.2, enacted by Laws 1993, ch. 237, § 2.
22-8-23.3. At-risk program units.

A. A school district is eligible for additional program units if it establishes within its
state board [department] approved educational plan identified services to assist
students to reach their full academic potential. A school district receiving additional at-
risk program units shall include a report of specified services in its annual accountability
report pursuant to Section 22-1-6 NMSA 1978. The number of additional units to which
a school district is entitled under this section is computed in the following manner:

At-Risk Index x MEM = Units



where MEM is equal to the total district membership, including early childhood
education, full-time-equivalent membership and special education membership and
where the at-risk index is calculated in the following manner:

Three-Year Average Total Rate x 0.0915 = At-Risk Index.

B. To calculate the three-year average total rate, the department shall compute a
three-year average of the school district's percentage of membership used to determine
its Title | allocation, a three-year average of the percentage of membership classified as
English language learners using criteria established by the federal office of civil rights
and a three-year average of the percentage of student mobility. The department shall
then add the three-year average rates. The number obtained from this calculation is the
three-year average total rate.

C. The department shall recalculate the at-risk index for each school district every
year. For the 2002-2003, 2003-2004 and 2004-2005 school years, a school district shall
not receive less than ninety percent of the at-risk funding generated in fiscal year 2001.

History: 1978 Comp., § 22-8-23.3, enacted by Laws 1997, ch. 40, § 7; 2002, ch. 68, §
1.

ANNOTATIONS

The 2002 amendment, effective May 15, 2002, substituted "Three-Year Average Total
Rate x 0.0915" for "Refined At-Risk Cluster x 0.015" in the formula at the end of
Subsection A; rewrote Subsection B by deleting provisions relating to refined at-risk
clusters and inserting references to calculations based on three-year average rates;
and, in Subsection C, substituted "year" for "two years" at the end of the present first
sentence and added the second sentence.

22-8-23.4. National board for professional teaching standards;
certified teachers program units.

The number of program units for teachers certified by the national board for
professional teaching standards is determined by multiplying by one and one-half the
number of teachers certified by the national board for professional teaching standards
employed by the school district or charter school on or before the fortieth day of the
school year and verified by the department. Department approval of these units shall be
contingent on verification by the school district or charter school that these teachers are
receiving a one-time salary differential equal to or greater than the amount generated by
the units multiplied by the program unit value during the fiscal year in which the school
district or charter school will receive these units.

History: Laws 2003, ch. 144, § 2; 2003, ch. 152, 8§ 9; 2006, ch. 94, § 14.

ANNOTATIONS



The 2006 amendment, effective July 1, 2007, adds charter schools.

22-8-23.5. Fine arts education program units.

The number of fine arts education program units is determined by multiplying the
full-time-equivalent MEM in programs implemented in accordance with the provisions of
the Fine Arts Education Act [22-15D-1 NMSA 1978] by the cost differential factor of
0.0166 for fiscal year 2004, 0.0332 for fiscal year 2005 and 0.05 for fiscal year 2006 and
succeeding fiscal years.

History: Laws 2003, ch. 144, § 3 and by Laws 2003, ch. 152, § 8.
ANNOTATIONS

Duplicate laws. — Laws 2003, ch. 144, § 3 and Laws 2003, ch. 152, § 8, both effective
June 20, 2003 enact identical versions of this section.

22-8-23.6. Charter school student activities program unit.

The charter school student activities program unit for a school district is determined
by multiplying the number of charter school students who are participating in school
district activities governed by the New Mexico activities association by the cost
differential factor of 0.1. The student activities program unit shall be paid to the school
district in which it is generated. A charter school student is eligible to participate in
school district activities at the public school in the attendance zone in which the student
resides, according to the New Mexico activities association guidelines. If the student
chooses to participate at a public school other than the one in the attendance zone in
which the student resides, the student shall be subject to New Mexico activities
association transfer guidelines.

History: Laws 2006, ch. 94, § 15.
ANNOTATIONS

Effective dates. — Laws 2006, ch. 94, § 61 makes the act effective July 1, 2007.

22-8-23.7. Elementary physical education program units.

A. The number of elementary physical education program units is determined by
multiplying the number of students in elementary physical education by the cost
differential factor of six one-hundredths.

B. As used in this section, "elementary physical education" means eligible physical
education programs that serve students in kindergarten through grade six in a public
school classified by the department as an elementary school.



History: Laws 2007, ch. 348, § 1.
ANNOTATIONS

Effective dates. — Laws 2007, ch. 348 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, is effective June 15, 2007, 90 days after the
adjournment of the legislature.

22-8-23.8. Home school student activities program unit.

The home school student activities program unit for a school district is determined by
multiplying the number of home school students who are participating in school district
activities governed by the New Mexico activities association by the cost differential
factor of 0.1. The home school student activities program unit shall be paid to the school
district in which it is generated. A home school student is eligible to participate in one
school district athletic activity at the public school in the attendance zone in which the
student resides, according to the New Mexico activities association guidelines. The
school district shall verify each home school student's academic eligibility to participate
in school district athletic activities.

History: Laws 2007, ch. 365, § 2.
ANNOTATIONS

Effective dates. — Laws 2007, ch. 365, contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, is effective June 15, 2007, 90 days after the
adjournment of the legislature.

22-8-24. Instructional staff training and experience index;
definitions; factors; calculations.

A. For the purpose of calculating the instructional staff training and experience
index, the following definitions and limitations shall apply:

(1) “instructional staff" means the personnel assigned to the instructional
program of the school district, excluding principals, substitute teachers, instructional
aides, secretaries and clerks;

(2)  the number of instructional staff to be counted in calculating the
instructional staff training and experience index is the actual number of full-time
equivalent instructional staff on the October payroll;

(3) the number of years of experience to be used in calculating the
instructional staff training and experience index is that number of years of experience
allowed for salary increment purposes on the salary schedule of the school district; and



(4) the academic degree and additional credit hours to be used in calculating
the instructional staff training and experience index is the degree and additional
semester credit hours allowed for salary increment purposes on the salary schedule of
the school district.

B. The factors for each classification of academic training by years of experience
are provided in the following table:

Years of Experience

Academic
Classification 0-2 3-5 6-8 9-15 Over 15

Bachelor's degree

or less 75 .90 1.00 1.05 1.05
Bachelor's degree or
15 credit hours .80 .95 1.00 1.10 1.15

Master's degree or
bachelor's degree

plus 45 credits hours .85 1.00 1.05 1.15 1.20
Master's degree plus
15 credit hours .90 1.05 1.15 1.30 1.35

Post-master's degree
or master's degree
plus 45 credit hours 1.00 1.15 1.30 1.40 1.50

C. The instructional staff training and experience index for each school district shall
be calculated in accordance with instructions issued by the state superintendent
[secretary]. The following calculations shall be computed:

(1)  multiply the number of full-time equivalent instructional staff in each
academic classification by the numerical factor in the appropriate "years of experience"
column provided in the table in Subsection B of this section;

(2) add the products calculated in Paragraph (1) of this subsection; and

3) divide the total obtained in Paragraph (2) of this subsection by the total
number of full-time equivalent instructional staff.

D. In the event that the result of the calculation of the training and experience index
is 1.0 or less, the district's factor shall be no less than 1.0.



E. In the event that a new school district is created, the training and experience
index for that district is 1.12.

History: 1953 Comp., § 77-6-18.8, enacted by Laws 1974, ch. 8, § 15; 1975, ch. 119, §
2;1976 (S.S.), ch. 32, 8 8; 1993, ch. 91, 8 1; 1993, ch. 237, § 3.

ANNOTATIONS

Cross references. —For transfer of powers and duties of former state superintendent,
see 9-24-15 NMSA 1978.

1993 amendments. — Laws 1993, ch. 91, § 1, effective June 18, 1993, substituted
"state superintendent” for "chief" in the first sentence of Subsection C and "1.0" for ".95"
in two places in Subsection D, was approved March 31, 1993. Laws 1993, ch. 237, § 3,
effective June 18, 1993, substituted "state superintendent" for "chief" in Subsection C,
substituted "1.0" for ".95" in two places in Subsection D and added Subsection E. This
section is set out as amended by Laws 1993, ch. 237, § 3. See 12-1-8 NMSA 1978.

Superintendent's interpretation of section entitled to deference. — Subsection B is
ambiguous; however, the superintendent's interpretation that interim credit hours are
lost once a higher degree is conferred would be accorded substantial weight and
deference. Board of Educ. for the Carlsbad Mun. Schs. v. New Mexico State Dep't of
Pub. Educ., 1999-NMCA-156, 128 N.M. 398, 993 P.2d 112, cert. denied, 128 N.M. 148,
990 P.2d 822 (1999).

22-8-25. State equalization guarantee distribution; definitions;
determination of amount.

A. The state equalization guarantee distribution is that amount of money distributed
to each school district to ensure that its operating revenue, including its local and
federal revenues as defined in this section, is at least equal to the school district's
program cost. For state-chartered charter schools, the state equalization guarantee
distribution is the difference between the state-chartered charter school's program cost
and the two percent withheld by the department for administrative services.

B. "Local revenue", as used in this section, means seventy-five percent of receipts
to the school district derived from that amount produced by a school district property tax
applied at the rate of fifty cents ($.50) to each one thousand dollars ($1,000) of net
taxable value of property allocated to the school district and to the assessed value of
products severed and sold in the school district as determined under the Oil and Gas Ad
Valorem Production Tax Act [7-32-1 NMSA 1978] and upon the assessed value of
equipment in the school district as determined under the Oil and Gas Production
Equipment Ad Valorem Tax Act [7-34-1 NMSA 1978].

C. "Federal revenue", as used in this section, means receipts to the school district,
excluding amounts that, if taken into account in the computation of the state



equalization guarantee distribution, result, under federal law or regulations, in a
reduction in or elimination of federal school funding otherwise receivable by the school
district, derived from the following:

(1) seventy-five percent of the school district's share of forest reserve funds
distributed in accordance with Section 22-8-33 NMSA 1978; and

(2)  seventy-five percent of grants from the federal government as assistance
to those areas affected by federal activity authorized in accordance with Title 20 of the
United States Code, commonly known as "PL 874 funds" or "impact aid".

D. To determine the amount of the state equalization guarantee distribution, the
department shall:

(1) calculate the number of program units to which each school district or
charter school is entitled using an average of the MEM on the eightieth and one
hundred twentieth days of the prior year; or

(2)  calculate the number of program units to which a school district or charter
school operating under an approved year-round school calendar is entitled using an
average of the MEM on appropriate dates established by the department; or

(3) calculate the number of program units to which a school district or charter
school with a MEM of two hundred or less is entitled by using an average of the MEM
on the eightieth and one hundred twentieth days of the prior year or the fortieth day of
the current year, whichever is greater; and

(4)  using the results of the calculations in Paragraph (1), (2) or (3) of this
subsection and the instructional staff training and experience index from the October
report of the prior school year, establish a total program cost of the school district or
charter school;

(5)  for school districts, calculate the local and federal revenues as defined in
this section;

(6)  deduct the sum of the calculations made in Paragraph (5) of this
subsection from the program cost established in Paragraph (4) of this subsection;

(7)  deduct the total amount of guaranteed energy savings contract payments
that the department determines will be made to the school district from the public school
utility conservation fund during the fiscal year for which the state equalization guarantee
distribution is being computed; and

(8) deduct ninety percent of the amount certified for the school district by the
department pursuant to the Energy Efficiency and Renewable Energy Bonding Act [6-
21D-1 NMSA 1978].



E. Reduction of a school district's state equalization guarantee distribution shall
cease when the school district's cumulative reductions equal its proportional share of
the cumulative debt service payments necessary to service the bonds issued pursuant
to the Energy Efficiency and Renewable Energy Bonding Act.

F. The amount of the state equalization guarantee distribution to which a school
district is entitled is the balance remaining after the deductions made in Paragraphs (6)
through (8) of Subsection D of this section.

G. The state equalization guarantee distribution shall be distributed prior to June 30
of each fiscal year. The calculation shall be based on the local and federal revenues
specified in this section received from June 1 of the previous fiscal year through May 31
of the fiscal year for which the state equalization guarantee distribution is being
computed. In the event that a school district or charter school has received more state
equalization guarantee funds than its entittlement, a refund shall be made by the school
district or charter school to the state general fund [6-4-2 NMSA 1978].

History: 1953 Comp., § 77-6-19, enacted by Laws 1969, ch. 180, § 19; 1971, ch. 263, §
9; 1972, ch. 90, § 1; reenacted by Laws 1974, ch. 8, 8§ 16; 1975, ch. 119, § 3; 1979, ch.
268, 8§ 2; 1979, ch. 278, 8§ 1; reenacted by Laws 1981, ch. 176, 88 3, 4, 5; 1986, ch. 32,
§ 20; 1986, ch. 33, § 16; 1988, ch. 63, § 1; 1988, ch. 64, § 29; 1989, ch. 258, § 1; 1990,
ch. 94, § 3; 1993, ch. 226, § 23; 1993, ch. 231, § 14; 1997, ch. 40, § 8; 1999, ch. 275, §
1; 2002, ch. 63, § 1; 2005, ch. 176, § 12; 2005, ch. 291, § 1; 2006, ch. 94, § 16.

ANNOTATIONS
Cross references. — For state-support reserve fund, see 22-8-31 NMSA 1978.
For PL 874 funds, see 20 USCS § 7701 et seq.

1988 amendment. — Laws 1988, ch. 64, § 29, effective July 1, 1988, amended
Subsections C(1),and C(2); deleted Subsection C(3) regarding grants from the federal
government to public secondary schools; and substituted "state superintendent" for
"director of the office of education” in Subsection D.

The 1989 amendment, effective June 16, 1989, inserted "upon the assessed value of
equipment in the school district as determined under" near the end of Subsection B;
substituted "a MEM" for "an ADM" near the middle of Subsection D(1); added present
Subsection D(2); redesignated former Subsections D(2) through D(4) as present
Subsections D(3) through D(5); in present Subsection D(3) inserted "or (2)"; in present
Subsection D(5) substituted "Paragraph (4)" for "Paragraph (3)" and "Paragraph (3)" for
"Paragraph (2)"; and in Subsection G substituted "Paragraphs (1) or (2) and (3)" for
"Paragraphs (1) and (2)" near the middle of the first paragraph and inserted "upon the
assessed value of equipment in the school district as determined under” near the end of
that paragraph.



The 1990 amendment, effective May 16, 1990, substituted "on December 1 of the
school year" for "the fortieth or eightieth day of the school year whichever is greater” at
the end of Paragraph (1) of Subsection D.

1993 amendments. — Laws 1993, ch. 231, § 14, effective June 18, 1993, added
Paragraph (6) in Subsection D; substituted "deductions made in Paragraphs (5) and (6)"
for "deduction made in Paragraph (5)" in Subsection E; and inserted the language
beginning ", and then reduced by the total" and ending "distribution is being computed,”
following "Oil and Gas Production Equipment Ad Valorem Tax Act" in Subsection G.

The 1997 amendment, effective July 1, 1997, in Subsection D, substituted "basic
program membership of the fortieth day for all programs; provided that special
education program units shall be calculated using the membership in special education
programs on December 1" for "membership of the fortieth day of the school year, except
for school districts with a MEM of 200 or less where the number of program units shall
be calculated on the fortieth day membership of either the prior year or the current year,
whichever is greater, for all programs except special education, which shall be
calculated by using the membership on December 1 of the school year" in Paragraph
(2); inserted "basic program” in Paragraph (2); added Paragraph (3) and redesignated
the remaining paragraphs accordingly; inserted "distribution is being computed” in
Subsection G; and made stylistic changes throughout the section.

The 1999 amendment, effective June 18, 1999, rewrote the section, changing the
percentage of local revenue credit calculated in the state equalization guarantee
distribution from ninety-five percent to seventy-five percent, and requiring the use of
prior year average enrollment counts on certain days for the calculation of program units
for distribution of the state equalization funds.

The 2002 amendment, effective July 1, 2002, deleted "as defined in the manual of
accounting and budgeting provided in Section 22-8-5 NMSA 1978" at the end of
Subsections B, C(1), and C(2); in Subsection D, deleted provisions for calculating
program units effective between July 1, 1999 and July 1, 2000 in Paragraph (1),
substituted "an average of the MEM on appropriate dates" for "the basic program
membership on an appropriate date" in Paragraph (2); and, in Paragraph (3),
substituted "an average of the MEM on the fortieth, eightieth and one hundred twentieth
days of the prior year or the fortieth day of the current year" for "the basic program
membership on the fortieth day of either the prior or the current year", and deleted a
proviso relating to special education program units.

The 2005 amendment, effective July 1, 2005, deletes the former provision of
Subsection B which provided that the school district shall budget and expend twenty
percent of the total revenue receipts for capital outlay; deletes the former provision of
Subsection C(1) which provided that the school district shall budget and expend twenty
percent of the total forest reserve receipts for capital outlay; deletes the former provision
of Subsection C(2) that the school district shall budget and expend twenty percent of the
grant receipts for capital outlay; deletes the former provision in Subsection D(3) that the



number of program units be calculated using the average MEM on the fortieth day of the
prior year; adds Subsection D(8) to provide that to determine the amount of the state
equalization guarantee distribution, the department shall deduct ninety percent of the
amount certified for the school district by the department pursuant to the Energy
Efficiency and Renewal Energy Bonding Act, if the act becomes law pursuant to House
Bill 32 of similar legislation of the first session of the forty-seventh legislature; and adds
Subsection E to provide that reduction of a district's state equalization guarantee
distribution shall cease when the district's cumulative reductions equal its proportional
share of cumulative debt service payments to service the bonds issued pursuant to the
Efficiency and Renewal Energy Bonding Act, if the act becomes law pursuant to House
Bill 32 or similar legislation of the first session of the forty-seventh legislature; and
changes "state superintendent” and "state board" to "department”.

Applicability. — Laws 2005, ch. 291, § 2, adds a temporary provision which provides
that the provisions of Paragraphs (1) and (3) of Subsection D of Section 1 of this act
that change the procedure for calculating the number of program units are applicable to
the 2006-2007 and subsequent school years.

Compiler's notes. — House Bill 32 referred to in Laws 2005, ch. 291, § 1 was enacted
as Laws 2005, ch. 176, 88 1 through 10, effective July 1, 2005, 6-21D-1 to 6-21D-10
NMSA 1978.

The 2006 amendment, effective July 1, 2007, provides for the state equalization
guarantee distribution for state-chartered charter schools Subsection A; adds charter
schools in Paragraphs (1) through (5) of Subsection D and in Subsection G and deletes
condition that required the enactment of House Bill 32 or similar legislation of the first
session of the forty-seventh legislature in Paragraph (8) of Subsection D and in
Subsection E.

Laws 2006, ch. 94, 8§ 60, effective July 1, 2007, repeals Laws 2005, ch. 176, § 12.

Law reviews. — For note, “Indirect Funding of Sectarian Schools: A Discussion of the
Constitutionality of State School Voucher Programs Under Federal and New Mexico
Law After Zelman v. Simmons-Harris,” see 34 N.M.L. Rev. 194 (2004).

22-8-25.1. Additional per unit distribution from public school fund.

The legislature shall maintain each year in the public school fund an amount equal to
the amount of revenue produced by all school districts pursuant to Paragraph (2) of
Subsection B of Section 7-37-7 NMSA 1978 for which credit is required to be taken
pursuant to Section 22-8-25 NMSA 1978. Each year the department shall distribute to
each school district an amount determined by the department on a per program unit
basis which shall be included within the state equalization guarantee distribution made
pursuant to the general appropriation act.



History: 1953 Comp., § 22-8-25.1, enacted by Laws 1985 (1st S.S.), ch. 15, § 17;
1988, ch. 64, § 30.

ANNOTATIONS
Cross references. — For the public school fund, see 22-8-14 NMSA 1978.

The 1988 amendment, effective May 18, 1988, in the second sentence, substituted
"department” for "director of the office of education™ at the first occurrence of that word,
"department” for "director" at the second occurrence, and "included within" for "in
addition to".

22-8-26. Transportation distribution.

A. Money in the transportation distribution of the public school fund shall be used
only for the purpose of making payments to each school district or state-chartered
charter school for the to-and-from school transportation costs of students in grades
kindergarten through twelve attending public school within the school district or state-
chartered charter school and of three- and four-year-old children who meet the
department approved criteria and definition of developmentally disabled and for
transportation of students to and from their regular attendance centers and the place
where vocational education programs are being offered.

B. In the event a school district's or state-chartered charter school's transportation
allocation exceeds the amount required to meet obligations to provide to-and-from
transportation, three- and four-year-old developmentally disabled transportation and
vocational education transportation, fifty percent of the remaining balance shall be
deposited in the transportation emergency fund.

C. Of the excess amount retained by the school district or state-chartered charter
school, at least twenty-five percent shall be used for to-and-from transportation-related
services, excluding salaries and benefits, and up to twenty-five percent may be used for
other transportation-related services, excluding salaries and benefits as defined by rule
of the department.

D. In the event the sum of the proposed transportation allocations to each school
district or state-chartered charter school exceeds the amounts in the transportation
distribution, the allocation to each school district or state-chartered charter school shall
be reduced in the proportion that the school district or state-chartered charter school
allocation bears to the total statewide transportation distribution.

E. Alocal school board or governing body of a state-chartered charter school, with
the approval of the state transportation director, may provide additional transportation
services pursuant to Section 22-16-4 NMSA 1978 to meet established program needs.



F. Nothing in this section prohibits the use of school buses to transport the general
public pursuant to the Emergency Transportation Act [22-17-1 NMSA 1978].

History: 1953 Comp., § 77-6-22, enacted by Laws 1967, ch. 16, § 76; 1969, ch. 180, 8
21; 1974, ch. 73, 8 1; 1975, ch. 342, § 2; 1976 (S.S.), ch. 20, 8§ 1; 1978, ch. 127, § 3;
1979, ch. 67, 8 1; 1979, ch. 289, § 1; 1979, ch. 305, § 2; 1987, ch. 149, § 2; 1988, ch.
64, 8 31; 1995, ch. 208, § 1; 1999 (1st S.S.), ch. 11, § 1; 2001, ch. 48, § 1; 2006, ch. 94,
§17.

ANNOTATIONS

Cross references. — For transportation of students generally, see 22-16-1 NMSA 1978
et seq.

For transfer of powers and duties of the former state board, see 9-24-14 NMSA 1978.
For other divisions of the public education department, see 9-24-4 NMSA 1978.
For the transportation emergency fund, see 22-8-29.6 NMSA 1978.

The 1988 amendment, effective May 18, 1988, deleted "of instruction” following
"superintendent” at the end of Subsection C.

The 1995 amendment, effective July 1, 1995, rewrote Subsections A and B, deleted
former Subsection C relating to an objective allocation formula developed by the
transportation director and superintendent, rewrote and redesignated former Subsection
D as Subsection C, deleted former Subsection E relating to negotiation of school bus
contracts, and redesignated former Subsection F as Subsection D.

The 1999 amendment, effective May 21, 1999, substituted "“fifty percent of the
remaining balance shall be deposited in the transportation emergency fund" for "the
district shall revert remaining transportation funds to the transportation distributon in the
department" in Subsection B; added Subsection C and redesignated the subsequent
subsections accordingly; updated a section reference in Subsection E; and made a
minor stylistic change.

The 2001 amendment, effective June 15, 2001, added Subsection F.

The 2006 amendment, effective July 1, 2007, adds state-chartered charter schools in
Subsections A through D and adds governing body of a state-chartered charter school
in Subsection E.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Buses: constitutionality, under state
constitutional provision forbidding financial aid to religious sects, of public provision of
schoolbus service for private school pupils, 41 A.L.R.3d 344.



Free transportation: nature and extent of transportation that must be furnished under
statute requiring free transportation of school pupils, 52 A.L.R.3d 1036.

22-8-27. Transportation equipment.

A. The department shall establish a systematic program for the purchase of
necessary school bus transportation equipment.

B. In establishing a system for the replacement of school-district-owned buses, the
department shall provide for the replacement of school buses on a twelve-year cycle.
School districts requiring additional buses to accommodate growth in the school district
or to meet other special needs may petition the department for additional buses. Under
exceptional circumstances, school districts may also petition the department for
permission to replace buses prior to the completion of a twelve-year cycle or to use
buses in excess of twelve years contingent upon satisfactory annual safety inspections.

C. In establishing a system for the use of contractor-owned buses by school districts
or state-chartered charter schools, the department shall establish a schedule for the
payment of rental fees for the use of contractor-owned buses. The department shall
establish procedures to ensure the systematic replacement of buses on a twelve-year
replacement cycle. School districts requiring additional buses to accommodate growth
in the school district or to meet other special needs may petition the department for
additional buses. Under exceptional circumstances, school districts may also petition
the department for permission to replace buses prior to the completion of a twelve-year
cycle or to use buses in excess of twelve years contingent upon satisfactory annual
safety inspections. No school district shall pay rental fees for any one bus for a period in
excess of five years. In the event a school bus service contract is terminated, the
department shall calculate the remaining number of years that a bus could be used
based on a twelve-year replacement cycle and calculate a value reflecting that use. The
school district shall deduct an amount equal to that value from any remaining amount
due on the contract or if no balance remains on the contract, the contractor shall
reimburse the school district an amount equal to the value calculated.

History: 1953 Comp., § 77-6-23, enacted by Laws 1967, ch. 16, § 77; 1988, ch. 64, §
32; 1993, ch. 226, § 24; 1995, ch. 208, § 2; 2006, ch. 94, § 18.

ANNOTATIONS

Cross references. — For transfer of powers and duties of former state superintendent
to secretary of public education, see 9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "state superintendent” for
"chief" in Subsection C.

The 1993 amendment, effective July 1, 1993, rewrote the catchline, which formerly
read "Transportation of students; additional budget allowance; purchase of equipment”;



deleted former Subsections A and B, pertaining to authorization for an additional budget
allowance for the cost of transporting students where special equipment is necessary or
where special physical conditions exist; and deleted the subsection designation "C".

The 1995 amendment, effective July 1, 1995, deleted "Local school boards may, with
the approval of the state transportation director and” from the beginning of the section,
designated the existing provisions as Subsection A, inserted "shall" in Subsection A,
deleted "from the annual budget allocation for school transportation within the school
district" from the end of Subsection A, and added Subsections B and C.

The 2006 amendment, effective July 1, 2007, changes "state superintendent” to
"department” in Subsections A through C; adds state-chartered charter school in
Subsection C.

Reimbursement of rental fees. — A local school district is entitled to reimbursement
from a school bus operator of unearned rental fees paid to the operator for bus
purchases at the termination of the school bus service contract without distinction as to
the reason for or the time of termination of the contract. Gladden Motor Co., Inc. v.
Eunice School Board, 2007-NMCA-118, NM._ |,  P.3d ___, cert. denied,
2007-NMCERT-___.

22-8-28. Repealed.
ANNOTATIONS

Repeals. — Laws 1995, ch. 208, § 16 repeals 22-8-28 NMSA 1978, as amended by
Laws 1979, ch. 305, 8§ 3, relating to the submission of school bus cost reports, effective
July 1, 1995. For provisions of former section, see New Mexico One Source of Law
DVD.

22-8-29. Transportation distributions; reports; payments.

A. Prior to November 15 of each year, each local school board of a school district
and governing body of a state-chartered charter school shall report to the state
transportation director, upon forms furnished by the state transportation director, the
following information concerning the school district's or state-chartered charter school's
operation on the fortieth day of school:

Q) the number and designation of school bus routes in operation in the
school district;

(2) the number of miles traveled by each school bus on each school bus
route, showing the route mileage in accordance with the type of road surface traveled;

(3) the number of students transported on the fortieth day of school and
adjusted for special education students on December 1,



(4)  the projected number of students to be transported in the next school
year,;

(5) the seating capacity, age and mileage of each bus used in the school
district for student transportation; and

(6) the number of total miles traveled for each school district's or state-
chartered charter school's per capita feeder routes.

B. Each local school board of a school district and governing body of a state-
chartered charter school maintaining a school bus route shall make further reports to
the state transportation director at other times specified by the state transportation
director.

C. The state transportation director shall certify to the secretary that the allocations
from the transportation distributions to each school district and state-chartered charter
school are based upon the transportation distribution formula established in the Public
School Code [22-1-1 NMSA 1978]. The allocations for the first six months of a school
year shall be based upon the tentative transportation budget of the school district or
state-chartered charter school for the current fiscal year. Allocations to a school district
or state-chartered charter school for the remainder of the school year shall adjust the
amount received by the school district or state-chartered charter school so that it equals
the amount the school district or state-chartered charter school is entitled to receive for
the entire school year based upon the November 15 report and subject to audit and
verification.

D. The department shall make periodic installment payments to school districts and
state-chartered charter schools during the school year from the transportation
distributions, based upon the allocations certified by the state transportation director.

History: 1953 Comp., § 77-6-24, enacted by Laws 1967, ch. 16, § 78; 1974, ch. 73, § 2;
1978, ch. 127, 8 5; 1979, ch. 305, § 4; 1988, ch. 64, § 33; 1995, ch. 208, § 3; 1999 (1st
S.S.), ch. 11, § 2; 2006, ch. 94, § 19.

ANNOTATIONS

Cross references. — For transportation of students generally, see 22-16-1 NMSA 1978
et seq.

For transfer of powers and duties of the former state superintendent, see 9-24-15
NMSA 1978.

For the program support and student transportation division of the public education
department, see 9-24-4 NMSA 1978.



Compiler's notes. — Laws 2001, ch. 350, § 2, repeals Laws 1999 (1st S.S.), ch. 11, §
7, effective June 15, 2001, which would have repealed 22-8-29 on July 1, 2001.

The 1988 amendment, effective May 18, 1988, deleted the last sentence of Subsection
B regarding required periods for reporting; in Subsection C, substituted "state
superintendent"” for "director” near the beginning of the first sentence and "state
superintendent" for "director of the public school finance division" at the end of the first
sentence; and substituted "department"” for "director” and deleted "to him" following
"certified" in Subsection D.

The 1995 amendment, effective July 1, 1995, in Subsection A, in the introductory
paragraph, deleted "maintaining a school bus route" following "school district" and
substituted "the district's operation on the fortieth day of school” for "the school year to
and including October 30", deleted "which have been approved by the state
transportation director" from the end of Paragraph (1), deleted former Paragraph (2)
relating to the number and capacity of the buses operating on the district, redesignated
former Paragraphs (3) and (4) as Paragraphs (2) and (3), substituted "on the fortieth
day of school" for "on each school bus route" in Paragraph (3), and added Paragraphs
(4) to (6); deleted "concerning the information required by this section” following the first
"director” in Subsection B, and rewrote Subsection C.

The 1999 amendment, effective May 21, 1999, in Subsection A added "and adjusted
for special education students on December 1" at the end of Paragraph (3), deleted
former Paragraph (5), which read "the percentage of unpaved or unimproved roads
utilized by school buses in the school district; and" and redesignated the subsequent
paragraph accordingly, substituted "used" for "utilized" in Paragraph (5), and added
Paragraph (6).

The 2006 amendment, effective July 1, 2007, adds the governing body of a state-
chartered charter school in Subsections A and B and adds state-chartered schools in
Subsection A, Paragraph (6) of Subsection A, and in Subsections C and D.

22-8-29.1. Calculation of transportation allocation.
A. As used in this section:

(1) "annual variables" means the coefficients calculated by regressing the
total operational expenditures from two years prior to the current school year for each
school district and state-chartered charter school using the number of students
transported and the numerical value of site characteristics;

(2)  "base amount" means the fixed amount that is the same for all school
districts and an amount established by rule for state-chartered charter schools;



3) "total operational expenditures" means the sum of all to-and-from school
transportation expenditures, excluding expenditures incurred in accordance with the
provisions of Section 22-8-27 NMSA 1978; and

(4)  "variable amount" means the sum of the product of the annual variables
multiplied by each school district's or state-chartered charter school's numerical value of
the school district's and state-chartered charter school's site characteristics multiplied by
the number of days of operation for each school district or state-chartered charter
school.

B. The department shall calculate the transportation allocation for each school
district and state-chartered charter school.

C. The base amount is designated as product A. Product A is the constant
calculated by regressing the total operations expenditures from the two years prior to
the current school year for school district or state-chartered charter school operations
using the numerical value of site characteristics approved by the department. The
legislative education study committee and the legislative finance committee may review
the site characteristics developed by the state transportation director prior to approval
by the department.

D. The variable amount is designated as product B. Product B is the predicted
additional expenditures for each school district or state-chartered charter school based
on the regression analysis using the site characteristics as predictor variables multiplied
by the number of days.

E. The allocation to each school district and state-chartered charter school shall be
equal to product A plus product B.

F. For the 2001-2002, 2002-2003 and 2003-2004 school years, the transportation
allocation for each school district shall not be less than ninety-five percent or more than
one hundred five percent of the prior school year's transportation expenditure.

G. The adjustment factor shall be applied to the allocation amount determined
pursuant to Subsections E and F of this section.

History: Laws 1995, ch. 208, § 10; 1999 (1st S.S.), ch. 11, § 3; 2001, ch. 350, § 1; 2006,
ch. 94, § 20.

ANNOTATIONS

Cross references. — For the legislative education study committee, see 2-10-1 NMSA
1978.

For the legislative finance committee, see 2-5-1 NMSA 1978.



For references to the former state board, see 9-24-15 NMSA 1978.

For the program support and student transportation division of the department, see 9-
24-4 NMSA 1978.

The 1999 amendment, effective May 21, 1999, added present Subsections A, C
through E, and G and redesignated subsequent subsections accordingly; in Subsection
B deleted "in the following manner" from the end of the introductory language and
deleted Paragraphs (1) through (7), which set out the manner for calculating the
transportation allocation for each school district; deleted former Subsection C, relating
to determination of the transportation allocation by districts transporting less than 75
students; and in Subsection F substituted "1999-2000, 2000-2001 and 2001-2002
school years" for "1997-98, 1998-99 and 1999-2000 school years", "one hundred
percent" for "ninety-five percent", "of the 1998-1999" for "of the 1996-97", and
"expenditure” for "allocation".

The 2001 amendment, effective June 15, 2001, in Subsection F, deleted "1999-2000,
2000-2001 and", inserted "2002-2003 and 2003-2004" substituted "ninety-five percent"
for "one hundred percent” and "one hundred five percent" for "one hundred fifteen
percent", and substituted "prior" for "1998-1999".

The 2006 amendment, effective July 1, 2007, adds state-chartered charter schools in
Paragraphs (1) and (4) of Subsection A and Subsections B through E and adds an
amount established by rule for state-chartered charter schools in Paragraph (2) of
Subsection A.

22-8-29.2. Repealed.
ANNOTATIONS

Repeals. — Laws 1999 (1st S.S.), ch. 11, § 6 repeals 22-8-29.2 NMSA 1978, as
enacted by Laws 1995, ch. 208, § 11, relating to grouping of districts, calculation of
average square miles served per student transported, and calculation of average
operational expenditure per student, effective May 21, 1999. For provisions of former
section, see the 1998 NMSA 1978 on New Mexico One Source of Law DVD.

22-8-29.3. Repealed.
ANNOTATIONS

Repeals. — Laws 1999 (1st S.S.), ch. 11, § 6 repeals 22-8-29.3 NMSA 1978, as
enacted by Laws 1995, ch. 208, § 12, relating to grouping of districts, calculation of
average square miles served per student transported, and calculation of average
operational expenditure per student, effective May 21, 1999. For provisions of former
section, see New Mexico One Source of Law DVD.



22-8-29.4. Transportation distribution adjustment factor.

A. The department shall establish a transportation distribution adjustment factor.
The adjustment factor shall be calculated as follows:

(1) calculate the unadjusted transportation allocation for each school district
and state-chartered charter school, designated in Section 22-8-29.1 NMSA 1978 as
product A plus product B;

(2)  the sum total of product A plus product B in all school districts and state-
chartered charter schools added together equals product C; and

(3)  subtract product C from the total operational transportation distribution for
the current year and divide the result by product C and then add 1 in the following
manner: "[(total operational transportation distribution - C) = C] + 1". The result is the
transportation distribution adjustment factor.

B. As used in this section, "total operational transportation distribution” means the
total legislative appropriation for the transportation distribution minus amounts included
for capital outlay expenses.

History: Laws 1995, ch. 208, § 13; 1999 (1st S.S.), ch. 11, § 4; 2006, ch. 94, § 21.
ANNOTATIONS

Cross references. — For transfer of powers and duties of former state superintendent,
see 9-24-15 NMSA 1978.

For the public education department, see 9-24-4 NMSA 1978.

The 1999 amendment, effective May 21, 1999, in Subsection A, in Paragraphs (1) and
(2), inserted "product A plus product” and "school", and in Paragraphs (2) and (3),
inserted "product” preceding "C".

The 2006 amendment, effective July 1, 2007, changes "state superintendent” to
"department"” in Subsection A; adds state-chartered charter schools in Paragraphs (1)

and (2) of Subsection A; and adds the reference to Section 22-8-29.1 NMSA 1978 in
Paragraph (1) of Subsection A.

22-8-29.5. Repealed.
ANNOTATIONS

Repeals. — Laws 1999 (1st S.S.), ch. 11, § 6 repeals 22-8-29.5 NMSA 1978, as
enacted by Laws 1995, ch. 208, § 14, relating to calculation of a mileage supplement for



each local school district, effective May 21, 1999. For provisions of former section, see
New Mexico One Source of Law DVD.

22-8-29.6. Transportation emergency fund.

A. The "transportation emergency fund" is created in the state treasury. Money in
the fund shall not revert to the general fund at the end of any fiscal year. Money in the
fund is appropriated to the department for the purpose of funding transportation
emergencies. The state superintendent [secretary] shall make distributions only to
ensure the safety of students receiving to-and-from transportation services.

B. The state superintendent [secretary] shall account for all transportation
emergency distributions and shall make full reports to the governor, the legislative
education study committee and the legislative finance committee of payments made.

History: Laws 1995, ch. 208, § 15; 1999 (1st S.S.), ch. 11, § 5.
ANNOTATIONS

Cross references. — For transfer of powers and duties of former state superintendent,
see9-24-15 NMSA 1978.

The 1999 amendment, effective May 21, 1999, rewrote this section to the extent that a
detailed comparison would be impracticable.

22-8-30. Supplemental distributions.

A. The department shall make supplemental distributions only for the following
purposes:

(1) to pay the out-of-state tuition of students subject to the Compulsory
School Attendance Law [22-12-1 NMSA 1978] who are attending school out-of-state
because school facilities are not reasonably available in the school district of their
residence;

(2) to make emergency distributions to school districts or state-chartered
charter schools in financial need, but no money shall be distributed to any school district
or state-chartered charter school having cash and invested reserves, or other resources
or any combination thereof, equaling five percent or more of the school district's or
state-chartered charter school's operational budget;

3) to make program enrichment distributions in the amount of actual program
expense to school districts and state-chartered charter schools for the purpose of
providing specific programs to meet particular educational requirements that cannot
otherwise be financed;



(4) a special vocational education distribution to area vocational schools or
state-supported schools with department-approved vocational programs to reimburse
those schools for the cost of vocational education programs for those students subject
to the Compulsory School Attendance Law who are enrolled in such programs; and

(5) to make emergency capital outlay distributions to school districts or state-
chartered charter schools that have experienced an unexpected capital outlay
emergency demanding immediate attention.

B. The department shall account for all supplemental distributions and shall make
full reports to the governor, legislative education study committee and legislative finance
committee of payments made as authorized in Subsection A of this section.

C. The department may divert any unused or unneeded balances in any of the
distributions made under the supplementary distribution authority to make any other
distribution made pursuant to the same authority.

History: 1953 Comp., 8§ 77-6-29, enacted by Laws 1967, ch. 16, § 83; 1969, ch. 180, 8
22; 1971, ch. 263, 8§ 12; reenacted by 1974, ch. 8, 8 17; 1978, ch. 148, § 1; 1988, ch.
64, 8§ 34; 2006, ch. 94, § 22.

ANNOTATIONS

Cross references. — For references to the former state superintendent, see 9-24-15
NMSA 1978.

For the public education department, see 9-24-4 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "state superintendent” for
"director” in Subsections A and C; deleted "with the approval of the state
superintendent" at the beginning of Subsections A(3), (4) and (5); in Subsection B,
deleted "and director" following "state superintendent" and substituted "legislative
education study committee" for "legislative school study committee"; and deleted
"directors" preceding "supplementary distribution authority” in Subsection C.

The 2006 amendment, effective July 1, 2007, changes "state superintendent" to
"department"” in Subsections A through C; adds state-chartered charter schools in

Paragraphs (2), (3) and (5) of Subsection A; changes "state board" to "department"” in
Paragraph (4) of Subsection A.

22-8-30.1. Recompiled.

ANNOTATIONS



Recompilation. — Laws 2004, ch. 27, 8 28 recompiled Section 22-8-30.1 NMSA 1978,
relating to creation of adult basic education fund, effective May 19, 2004. It has been
recompiled as 21-1-27.5 NMSA 1978.

22-8-30.2. Recompiled.
ANNOTATIONS

Recompilation. — Laws 2004, ch. 27, § 28 recompiled Section 22-8-30.2 NMSA 1978,
relating to distribution of adult basic education fund, effective May 19, 2004. It has been
recompiled as 21-1-27.6 NMSA 1978.

22-8-31. State-support reserve fund.
A. The "state-support reserve fund" is created.

B. The state-support reserve fund shall be used only to augment the appropriations
for the state equalization guarantee distribution in order to ensure, to the extent of the
amount undistributed in the fund, that the maximum figures for such distribution
established by law shall not be reduced.

C. The undistributed money in the state-support reserve fund shall be invested by
the state treasurer in interest-bearing securities of the United States government or in
certificates of deposit in qualified banks, and in savings and loans [loan] associations
whose deposits are insured with an agency of the United States. The state treasurer
may deposit money from the state-support reserve fund or any other fund in one or
more accounts with any such bank or federally insured savings and loan association but
the state treasurer, in any official capacity, shall not deposit money from said fund or
any other fund in any one such federally insured savings and loan association the
aggregate of which would exceed the amount of federal savings and loan insurance
corporation insurance for a single public account. Income from these investments shall
be periodically credited to the general fund.

D. At least forty-five days before the money is needed, the chief [secretary] shall
notify the state treasurer in writing of the amount that will be needed for distribution.

E. Inthe event that local or federal revenues as defined in Section 22-8-25 NMSA
1978 are received after May 31 of the fiscal year for which the state equalization
guarantee distribution is being computed and it is therefore necessary to use money
from the state support reserve fund to augment the appropriation for the state
equalization guarantee distribution, the chief [director], upon receipt by the school
district of the delayed local or federal revenues, shall deduct the appropriate amount
from the current state equalization guarantee distribution to that school district and
reimburse the state-support reserve fund in the amount of the deduction.



F. Itis the intent of the legislature that the fund be reimbursed in the amount of the
yearly distribution by appropriation in the year following the distribution so that the fund
at the beginning of each fiscal year shall have a credit balance of at least ten million
dollars ($10,000,000).

G. Distribution from this fund shall be made in the same manner and on the same
basis as the state equalization guarantee distribution.

History: 1953 Comp., 8 77-6-30, enacted by Laws 1967, ch. 16, § 84; 1968, ch. 18, §
10; 1969, ch. 180, § 23; 1974, ch. 8, § 18; 1975, ch. 157, § 8; 1976 (S.S.), ch. 32, § 9.

ANNOTATIONS

Cross references. — For reference to the former chief of public school finance, see 9-
6-3.1 and 9-24-15 NMSA 1978 and reorganization notes.

For secretary of public education, see 9-24-5 NMSA 1978.

For state equalization guarantee distribution generally, see 22-8-25 NMSA 1978.
Executive branch reorganization. — The public school finance division of the
department of finance and administration was abolished by Laws 1977, ch. 246, § 69.
Laws 1977, ch. 246, 8 3, established the public school finance division of the
educational finance and cultural affairs department. Laws 1977, ch. 246, 8§ 63, compiled
as 22-8-3 NMSA 1978, designated the administrative and executive head of the public
school finance division of the educational finance and cultural affairs department as the
director of public school finance.

Severability clauses. — Laws 1976 (S.S), ch. 32, 8 11, provides for the severability of
the act if any part or application thereof is held invalid.

22-8-32. Current school fund; receipts; disposition.

A. As they are received, the state treasurer shall deposit into the current school fund
revenue received from the following sources:

(1) allfines and forfeitures collected under general laws;

(2) the net proceeds of property that may come to the state by escheat; and

3) all other revenue which by law is to be credited to the current school fund.
B. At the end of each month, the state treasurer shall transfer the amount in the

common school current fund, also known as the common school income fund, to the
current school fund.



C. Atthe end of each month, after the transfer authorized in Subsection B of this
section, the state treasurer shall transfer any unencumbered balance in the current
school fund to the public school fund.

History: 1953 Comp., § 77-6-32, enacted by Laws 1967, ch. 16, § 86; 1972, ch. 90, § 2;
1976,ch. 7,8 1.

ANNOTATIONS

Cross references. — For public school fund generally, see 22-8-14 NMSA 1978.

22-8-33. Distribution of certain revenue.

There shall be distributed to the credit of each school district in a county, according
to the proportion that the forty-day average daily membership of the school district bears
to the forty-day average daily membership of the entire county, all revenue received by
the county for public school purposes from the forest reserve funds distributed pursuant
to Section 6-11-3 NMSA 1978.

History: 1953 Comp., § 77-6-35, enacted by Laws 1967, ch. 16, § 89; 1969, ch. 180, §
24: 1972, ch. 90, § 3; 1985 (1st S.S.), ch. 15, § 18.

22-8-34. Federal mineral leasing funds.

A. Except for an annual appropriation to the instructional material fund and to the
bureau of geology and mineral resources of the New Mexico institute of mining and
technology, and except as provided in Subsection B of this section, all other money
received by the state pursuant to the provisions of the federal Mineral Lands Leasing
Act, 30 USCA 181, et seq., shall be distributed to the public school fund.

B. All money received by the state as its share of a prepayment of royalties
pursuant to 30 U.S.C. 1726(b) shall be distributed as follows:

(1) aportion of the receipts, estimated by the taxation and revenue
department to be equal to the amount that the state would have received as its share of
royalties in the same fiscal year if the prepayment had not been made, shall be
distributed to the public school fund; and

(2)  the remainder shall be distributed to the common school permanent fund.

History: 1953 Comp., 8 77-6-36, enacted by Laws 1967, ch. 16, § 90; 1974, ch. 8, § 19;
1999, ch. 43, 8§ 1; 1999, ch. 253, § 1; 2001, ch. 246, § 2.

ANNOTATIONS

Cross references. — For public school fund generally, see 22-8-14 NMSA 1978.



For instructional material fund generally, see 22-15-5 NMSA 1978 et seq,.

For New Mexico institute of mining and technology generally, see 21-11-1 NMSA 1978
et seq.

1999 amendments. — Laws 1999, ch. 43, § 1, effective June 18, 1999, added the
Subsection A designation and substituted "instructional material” for "free textbook",
inserted "and except as provided in Subsection B of this section” following "and
technology”, substituted "federal Mineral Lands Leasing Act, 30 USCA 181, et seq. in
the last sentence for the previous sentence, and added Subsection B. Laws 1999, ch.
253, 8§ 1, effective June 18, 1999, rewrote the former section.

The 2001 amendment, effective June 15, 2001, substituted "bureau of geology" for
"bureau of mines" in Subsection A.

Law reviews. — For article, " 'New Mexican Nationalism' and the Evolution of Energy
Policy in New Mexico," see 17 Nat. Resources J. 283 (1977).

22-8-35. Tax anticipation certificates.

A. For operating expenses, a local school board with the consent of the chief
[secretary] may anticipate the collection of taxes for which tax levies have been made
by issuing and selling certificates of indebtedness. These certificates shall be issued on
the faith and credit of the school district issuing the certificates. The certificates shall not
bear interest in excess of six percent a year. The total unpaid certificates outstanding
shall not exceed the budget allowance for operating expenses of the school district for a
period of ninety days. The certificates shall be paid out of the money first credited
thereafter to the operating fund of the school district.

B. For school building construction, repair or both, a local school board with consent
of the chief [secretary] may anticipate the collection of taxes for which tax levies have
been made for that purpose by issuing and selling certificates of indebtedness. These
certificates shall be issued on the faith and credit of the school district issuing the
certificates. The certificates shall not bear interest in excess of six percent a year. The
certificates shall be paid out of the money first received under the tax levy.

History: 1953 Comp., 8 77-6-39, enacted by Laws 1967, ch. 16, § 93.

ANNOTATIONS
Cross references. — For transfer of powers of the former chief of public school finance
to the state superintendent, and from the state superintendent to the secretary of public

education, see 9-6-3.1 and 9-24-15 NMSA 1978.

For general obligation bonds of school districts, see 22-18-1 NMSA 1978 et seq.



For school revenue bonds, see 22-19-1 NMSA 1978 et seq.
For public school emergency capital outlays, see 22-24-1 NMSA 1978 et seq.

For public school capital improvements, see 22-25-1 NMSA 1978 et seq.

22-8-36. Certification of allocations:; fund accounts.

The chief [director of public school finance] shall certify periodically to each county
treasurer the allocations of funds to each school district in the county. The chief
[secretary] shall certify to the county treasurer the names and purposes of the separate
funds the county treasurer shall establish and maintain for each school district.

History: 1953 Comp., 8 77-6-40, enacted by Laws 1967, ch. 16, § 94.
ANNOTATIONS

Cross references. — For transfer of powers of the former chief of public school finance
to the state superintendent, and from the state superintendent to the secretary of public
education, see 9-6-3.1 and 9-24-15 NMSA 1978.

22-8-37. Public school funds.

Except for money received for a cafeteria or for an activity fund, all money for public
school purposes distributed to a school district, or collected by a county, school district
or public school authorities for a school district, shall be delivered to and kept by a
county treasurer or a board of finance of a school district in funds approved by the
division. Disbursements from these funds shall only be made for matured debts by
voucher and warrants or checks of the local school board. In no event shall any money
be expended or debts incurred except as authorized by the Public School Finance Act
[22-8-1 NMSA 1978]. Money for a cafeteria or for an activity fund shall be deposited in a
bank, or in a savings and loan association whose deposits are insured by an agency of
the United States, or may be deposited in a credit union, as long as the credit union
deposit is insured by an agency of the United States, approved by the local school
board. The local school board may deposit any cafeteria funds, any activity funds or any
other funds in one or more accounts with any such bank or insured savings and loan
association in its county, but no local school board, in any official capacity, shall deposit
any cafeteria funds, any activity funds or any other funds in any one such savings and
loan association the aggregate of which would exceed the amount of federal savings
and loan insurance corporation insurance for a single public account. As used in this
section, "deposit" includes share, share certificate and share draft.

History: 1953 Comp., 8 77-6-41, enacted by Laws 1967, ch. 16, 8§ 95; 1968, ch. 18, §
11; 1975, ch. 157, 8 9; 1978, ch. 128, § 7; 1987, ch. 79, § 22.

ANNOTATIONS



Disposition of school revenue. — If local school board has not been designated a
board of finance, the county treasurer is to keep all school revenue. 1967 Op. Att'y Gen.
No. 67-144.

22-8-38. Boards of finance; designation.

A. Upon written application to and approval of the department, a local school board
may be designated a board of finance for public school funds of the school district. A
local school board designated as a board of finance may require all funds distributed to,
allocated to or collected for the school district or the public schools under its jurisdiction
to be deposited with it. The department shall designate a local school board as a board
of finance if:

(1)  the local school board shows to the satisfaction of the department that it
has personnel properly trained to keep accurate and complete fiscal records;

(2)  the local school board agrees to consult with the department on any
matters not covered by the manual of accounting and budgeting before taking any
action relating to funds held by it as a board of finance;

(3) the persons handling these funds are adequately bonded to protect the
funds entrusted to them from loss; and

(4) the local school board making application has not been suspended and
not reinstated as a board of finance within the past year.

B. A charter school applicant requesting a charter from the commission shall submit
a plan detailing how its governing body will qualify for designation as a board of finance
for public school funds of the charter school. The governing body of a proposed state-
chartered charter school shall qualify as a board of finance before the first year of
operation of the charter school. The governing body of a state-chartered charter school
designated as a board of finance may require all funds distributed to, allocated to or
collected for the state-chartered charter school to be deposited with the governing body.
The commission shall designate the governing body of a state-chartered charter school
as a board of finance if:

(1) the governing body shows to the satisfaction of the commission that it has
personnel properly trained to keep accurate and complete fiscal records;

(2) the governing body agrees to consult with the division on any matters not
covered by the manual of accounting and budgeting before taking any action relating to
funds held by it as a board of finance;

3) the persons handling these funds are adequately bonded to protect the
funds entrusted to them from loss; and



(4) the governing body was not a governing body of a charter school or does
not have a member who was a member of a governing body of a charter school that
was suspended and not reinstated as a board of finance.

C. Failure of the governing body of a proposed state-chartered charter school to
qualify for designation as a board of finance constitutes good and just grounds for
denial, nonrenewal or revocation of its charter.

History: 1953 Comp., § 77-6-42, enacted by Laws 1967, ch. 16, § 96; 1988, ch. 64, §
35; 2006, ch. 94, § 23.

ANNOTATIONS

Cross references. — For transfer of powers and duties of the former state
superintendent to the secretary of public education, see 9-24-15 NMSA 1978 and the
reorganization note.

Executive branch reorganization. — The public school finance division of the
department of finance and administration was abolished by Laws 1977, ch. 246, § 69.
Laws 1977, ch. 246, § 3, established the public school finance division of the
educational finance and cultural affairs department. Laws 1977, ch. 246, § 63, compiled
as 22-8-3 NMSA 1978, designated the administrative and executive head of the public
school finance division of the educational finance and cultural affairs department as the
director of public school finance.

The 1988 amendment, effective May 18, 1988, substituted "state superintendent" for
"chief" throughout the section; deleted "of the division" following "manual of accounting
and budgeting" in Subsection B; and made a minor stylistic change in Subsection C.

The 2006 amendment, effective July 1, 2007, changes "state superintendent” to
"department"” in Subsection A and in Paragraphs (1) and (2) of Subsection A; adds
Subsection B to provide for the designation of boards of finance for charter schools and
state-chartered charter schools and the criteria for designation of the governing body of
a state-chartered charter school as a board of finance; and adds Subsection C to
provide that failure of a governing body of a state-chartered charter school to qualify as
a board of finance is grounds for denial, nonrenewal or revocation of its charter.

22-8-39. Boards of finance; suspension.

The department may at any time suspend a local school board or governing body of
a state-chartered charter school from acting as a board of finance if the department
reasonably believes there is mismanagement, improper recording or improper reporting
of public school funds under the local school board's or governing body of a state-
chartered charter school's control. When a local school board or governing body of a
state-chartered charter school is suspended from acting as a board of finance, the
department shall:



A. immediately take control of all public school funds under the control of the
local school board or governing body of a state-chartered charter school acting as a
board of finance;

B. immediately have an audit made of all funds under the control of the local
school board or governing body of a state-chartered charter school acting as a board of
finance and charge the cost of the audit to the school district or state-chartered charter
school;

C. act as a fiscal agent for the school district or state-chartered charter
school and take any action necessary to conform the fiscal management of funds of the
school district or state-chartered charter school to the requirements of law and good
accounting practices;

D. report any violations of the law to the proper law enforcement officers;

E. act as fiscal agent for the school district or state-chartered charter school
until the department determines that the local school board or governing body of a
state-chartered charter school is capable of acting as a board of finance or until the
department determines that the county treasurer should act as fiscal agent for the
school district or state-chartered charter school;

F. inform the local school board or governing body of a state-chartered
charter school in writing of the department's determination as to who is to act as board
of finance or fiscal agent for the school district or state-chartered charter school and
also inform the county treasurer in writing if it determines that the county treasurer
should act as fiscal agent for the school district or state-chartered charter school; and

G. consider commencing proceedings before the commission to suspend,
revoke or refuse to renew the charter of the state-chartered charter school in the case of
a state-chartered charter school that has engaged in serious or repeated
mismanagement, improper recording or improper reporting of public school funds under
its control.

History: 1953 Comp., § 77-6-43, enacted by Laws 1967, ch. 16, § 97; 1988, ch. 64, §
36; 2006, ch. 94, § 24.

ANNOTATIONS

Cross references. — For transfer of powers and duties of the former state
superintendent to the secretary of public education, see 9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, substituted "state superintendent” for
"chief" twice in the introductory paragraph and made a minor stylistic change.



The 2006 amendment, effective July 1, 2007, changes "state superintendent” to
"department” and adds the governing body of a state-chartered charter school and adds
Subsection G to provide for proceedings to suspend, revoke or refuse to renew a
charter of a state-chartered charter school in cases of mismanagement or improper
recording or reporting of school funds.

22-8-40. Deposit of public school funds; distribution; interest.

A. All public money in the custody of school districts or state-chartered charter
schools that have been designated as boards of finance shall be deposited in qualified
depositories in accordance with the terms of this section.

B. Deposits of funds of the school district or state-chartered charter school may be
made in noninterest-bearing checking accounts in one or more banks, savings and loan
associations or credit unions, as long as the credit union deposits are insured by an
agency of the United States, located within the geographical limits of the school district.

C. Deposits of funds of the school district or state-chartered charter school may be
made in interest-bearing checking accounts, commonly known as "NOW" accounts, in
one or more banks, savings and loan associations or credit unions, as long as the credit
union deposits are insured by an agency of the United States, located within the
geographical limits of the school district.

D. Public money placed in interest-bearing deposits, in banks and savings and loan
associations, other than interest-bearing checking accounts as defined in Subsection C
of this section, shall be equitably distributed among all banks and savings and loan
associations having their main or manned branch offices within the geographical
boundaries of the school district that have qualified as public depositories by reason of
insurance of the account by an agency of the United States or by depositing collateral
security or by giving bond as provided by law in the proportion that each such bank's or
savings and loan association's net worth bears to the total net worth of all banks and
savings and loan associations having their main office or a manned branch office within
the geographical boundaries of the school district. The net worth of the main office of a
savings and loan association and its manned branch offices within the geographical
boundaries of a school district is the total net worth of the association multiplied by the
percentage that deposits of the main office and the manned branch offices located
within the geographical boundaries of the school district are of the total deposits of the
association. The net worth of each manned branch office or aggregate of manned
branch offices of a savings and loan association located outside the geographical
boundaries of the school district in which the main office is located is the total net worth
of the association multiplied by the percentage that deposits of the branch or aggregate
of branches located outside the geographical boundaries of the school district in which
the main office is located are of the total deposits of the association. The director of the
financial institutions division of the regulation and licensing department shall promulgate
a formula for determining the net worth of banks' main offices and branches for the
purposes of distribution of public money as provided for by this section. "Net worth"



means assets less liabilities as reported by such banks and savings and loan
associations on their most recent semiannual reports to the state or federal supervisory
authority having jurisdiction.

E. Notwithstanding the provisions of Subsection D of this section, public money may
be placed in interest-bearing deposits, other than interest-bearing checking accounts as
defined in Subsection C of this section, at the discretion of the board of finance, in credit
unions having their main or manned branch offices within the geographical boundaries
of the school district to the extent such deposits are insured by an agency of the United
States.

F. The rate of interest for all public money deposited in interest-bearing accounts in
banks, savings and loan associations and credit unions shall be set by the state board
of finance, but in no case shall the rate of interest be less than one hundred percent of
the asked price on United States treasury bills of the same maturity on the date of
deposit. Any bank or savings and loan association that fails to pay the minimum rate of
interest at the time of deposit provided for herein for any respective deposit forfeits its
right to an equitable share of that deposit under this section. If the deposit is part or all
of the proceeds of a bond issue and the interest rate prescribed in this subsection
materially exceeds the rate of interest of the bonds, the interest rate prescribed by this
subsection shall be reduced on the deposit to an amount not materially exceeding the
interest rate of the bonds if the bond issue would lose its tax exempt status under
Section 103 of the United States Internal Revenue Code of 1954, as amended.

G. Public money in excess of that for which banks and savings and loan
associations within the geographical boundaries of the school district have qualified may
be deposited in qualified depositories, including credit unions, in other areas within the
state under the same requirements for payment of interest as if the money were
deposited within the geographical boundaries of the school district.

H. The board of finance of the school district or state-chartered charter school may
temporarily invest money held in demand deposits and not immediately needed for the
operation of the school district or state-chartered charter school. Such temporary
investments shall be made only in securities that are issued by the state or by the
United States government, or by their departments or agencies, and that are either
direct obligations of the state or the United States or are backed by the full faith and
credit of those governments.

I. The department of finance and administration may monitor the deposits of public
money by school districts or state-chartered charter schools to assure full compliance
with the provisions of this section.

History: 1953 Comp., 8§ 77-6-44, enacted by Laws 1967, ch. 16, § 98; 1968, ch. 18, §
12; 1975, ch. 157, 8§ 10; 1975, ch. 304, 8§ 3; reenacted by 1977, ch. 136, § 2; 1978, ch.
128, § 8; 1980, ch. 151, § 49; 1981, ch. 332, § 18; 1983, ch. 191, § 2; 1987, ch. 79, §
23; 2006, ch. 94, § 25.



ANNOTATIONS

Cross references. — For state board of finance generally, see 6-1-1 NMSA 1978 et
seq.

For the director of the financial institutions division, see 9-16-11 NMSA 1978.
For Section 103 of the Internal Revenue Code, see 26 U.S.C. 8§ 103.

The 2006 amendment, effective July 1, 2007, changes "local school boards" to "school
districts” in Subsections A through D and | and adds state-chartered charter schools in
Subsections A through C and H and I.

22-8-40.1. Deposit of public school funds; providing exception on
interest rate limitation for "NOW" accounts.

Notwithstanding the provisions of Subsection E of Section 22-8-40 NMSA 1978, the
requirement for a rate of interest of not less than one hundred percent of the asked
price on United States treasury bills of the same maturity on the day of deposit shall not
apply to interest-bearing checking accounts.

History: 1978 Comp., § 22-8-40.1, enacted by Laws 1981, ch. 341, § 1.

22-8-41. Restriction on operational funds; emergency accounts;
cash balances.

A. A school district shall not expend money from its operational fund for the
acquisition of a building site or for the construction of a new structure, unless the school
district has bonded itself to practical capacity or the secretary determines and certifies
to the legislative finance committee that the expending of money from the operational
fund for this purpose is necessary for an adequate public educational program and will
not unduly hamper the school district's current operations.

B. A school district or charter school may budget out of cash balances carried
forward from the previous fiscal year an amount not to exceed five percent of its
proposed operational fund expenditures for the ensuing fiscal year as an emergency
account. Money in the emergency account shall be used only for unforeseen
expenditures incurred after the annual budget was approved and shall not be expended
without the prior written approval of the secretary.

C. In addition to the emergency account, school districts or charter schools may
also budget operational fund cash balances carried forward from the previous fiscal
year for operational expenditures, exclusive of salaries and payroll, upon specific prior
approval of the secretary. The secretary shall notify the legislative finance committee in
writing of the secretary's approval of such proposed expenditures. For fiscal years 2004



and 2005, with the approval of the secretary, a school district or charter school may
budget so much of its operational cash balance as is needed for nonrecurring
expenditures, including capital outlay.

D. Beginning with fiscal year 2007, prior to approval of a school district's or charter
school's budget, the secretary shall verify that the reductions from the state equalization
guarantee distribution have been taken pursuant to this section.

E. The allowable limit for a school district's or charter school's ending operational
cash balance is:

(2) if the current year program cost is less than five million dollars
($5,000,000), eighteen percent of the budgeted expenditures;

(2) if the current year program cost is five million dollars ($5,000,000) or more
but less than ten million dollars ($10,000,000), twelve percent of the budgeted
expenditures;

3) if the current year program cost is ten million dollars ($10,000,000) or
more but less than twenty-five million dollars ($25,000,000), ten percent of the budgeted
expenditures;

(4) if the current year program cost is twenty-five million dollars ($25,000,000)
or more but less than two hundred million dollars ($200,000,000), eight percent of the
budgeted expenditures; and

(5) if the current year program cost is two hundred million dollars
($200,000,000) or more, five percent of the budgeted expenditures.

F. Except as otherwise provided in this section, for the 2006 and subsequent fiscal
years, the secretary shall reduce the state equalization guarantee distribution,
calculated pursuant to Section 22-8-25 NMSA 1978, to each school district or charter
school by an amount equal to the school district's or charter school's excess cash
balance. As used in this section, "excess cash balance" means the difference between
a school district's or a charter school's actual operational cash balance and the
allowable limit calculated pursuant to Subsection E of this section. However:

(1)  for a school district or charter school with a current year program cost that
exceeds two hundred million dollars ($200,000,000), if the excess cash balance is
greater than twenty percent of the allowable, unrestricted, unreserved operational cash
balance and the emergency reserve, the reduction pursuant to this subsection shall
equal twenty percent of the allowable, unrestricted, unreserved operational cash
balance and the emergency reserve; and

(2)  for other school districts and charter schools, if the excess cash balance is
greater than eighteen percent of the allowable, unrestricted, unreserved operational



cash balance and the emergency reserve, the reduction pursuant to this subsection
shall equal eighteen percent of the allowable unrestricted, unreserved operational cash
balance and the emergency reserve.

G. In developing budgets, school districts and charter schools shall not budget
current year cash balances without the approval of the secretary.

H. A school district or charter school whose enrollment growth exceeds one percent
from the prior year and whose facility master plan includes the addition of a new school
within two years may request from the secretary a waiver of up to fifty percent of the
reduction otherwise required by Subsection F of this section.

I.  Upon application by a school district, the secretary may waive all or a portion of
the reduction otherwise required by Subsection F of this section if the secretary finds
that the school district's excess balance is needed to provide the local match required
under the Public School Capital Outlay Act [22-24-1 NMSA 1978] or to recoup an
amount paid as the district's share pursuant to Section 22-24-5.7 NMSA 1978.

J. Notwithstanding the provisions of Subsection F of this section, for fiscal year
2004, the reduction from the state equalization guarantee distribution shall be the
greater of the amount calculated pursuant to that subsection or ten dollars ($10.00) per
MEM.

K. For the purposes of this section, "operational cash balance" means the
allowable, unrestricted, unreserved operational cash balance and the emergency
reserve.

L. For the purposes of this section, "allowable, unrestricted, unreserved operational
cash balance and the emergency reserve" means the proportional share not attributable
to revenue derived from the school district property tax, forest reserve funds and impact
aid for which the state takes credit in determining a school district's or charter school's
state equalization guarantee distribution.

History: 1953 Comp., § 77-6-45, enacted by Laws 1967, ch. 16, § 99; 1983, ch. 56, § 1;
1985 (1st S.S.), ch. 15, § 19; 1988, ch. 64, § 37; 2003, ch. 155, § 1; 2004, ch. 60, § 1,
2006, ch. 95, § 2; 2007, ch. 122, § 1.

ANNOTATIONS
Cross references. — For the secretary of public education, see 9-24-5 NMSA 1978.
For public school emergency capital outlays, see 22-24-1 NMSA 1978 et seq.
For public school capital improvements, see 22-25-1 NMSA 1978 et seq.

For the legislative finance committee, see 2-5-1 NMSA 1978.



The 1988 amendment, effective May 18, 1988, substituted "state superintendent" for
"director” throughout the section.

The 2003 amendment, effective April 4, 2003, substituted "A school" for "No school" at
the beginning of Subsection A; inserted "or charter school" in the first sentence of
Subsections B and C; added the last sentence in Subsection C; and added Subsections
D to K.

The 2004 amendment, effective May 19, 2004, amended Subsections A, B, C, D, E, F,
G and H to change "state superintendent"” to "secretary" and amended Subsection F to
delete in Paragraph (1) "limit calculated pursuant to Subsection E of this section" and
insert in its place: "unrestricted, unreserved operational cash balance and the
emergency reserve" and to insert "unrestricted, unreserved operational cash balance
and the emergency reserve" in two places in Paragraphs (1) and (2).

The 2006 amendment, effective March 6, 2006, in Subsection D, deletes the provision
at the beginning of the sentence, which provided that notwithstanding the provisions of
Subsection G and changes "2006" to "2007"; in Paragraph (1) of Subsection E, changes
"nine" to "fifteen"; in Paragraph (2) of Subsection E, changes "seven and one-half" to
"twelve"; in Paragraph (3) of Subsection E, adds "or more" after ten million dollars; in
Paragraph (4) of Subsection E, adds "or more" after twenty-five million dollars and
changes "four and one-half" to "seven"; in Paragraph (5) of Subsection E, deletes the
former provision that provided for fiscal year 2005, two and one-half percent of the
budgeted expenditures and for subsequent fiscal years three percent and adds five
percent; in Paragraphs (1) and (2) of Subsection F, deleted "unrestricted, unreserved
operational cash balance and the emergency reserve" and inserted "limit"; and adds
Subsection | to provide for waiver of the reduction required by Subsection F.

The 2007 amendment, effective June 15, 2007, makes cash balance credits
proportional to the amount of the excess cash balance.

22-8-42. Violation of act; penalties.

A. Any person violating any provision of the Public School Finance Act [22-8-1
NMSA 1978] is guilty of a petty misdemeanor.

B. Any person diverting or expending any public school money contrary to the
approved budget is, in addition to being subject to any other civil or criminal action,
liable along with his sureties to the state for the amount diverted or expended.

C. Any person diverting any public school funds from the purpose for which the
funds were raised or acquired, or embezzling public school funds, shall be removed
from office by the court imposing the criminal penalty.

D. Any person falsifying any record, account or report required to be kept or filed
pursuant to the Public School Finance Act or knowingly using any money budgeted or



appropriated for public school use or for any other purposes than that provided in the
appropriation or budget is guilty of a petty misdemeanor and shall, in addition to all
other civil or criminal penalties, forfeit his office or employment.

E. Legal proceedings for violation of the Public School Finance Act shall be
instituted by the state superintendent [secretary].

F. A certified school instructor or certified school administrator guilty of any of the
violations provided by this section shall, upon conviction, have his certificate revoked by
the state board [department].

G. Nothing in this section shall be interpreted to prevent the enforcement of any
provision of the Public School Finance Act by means of mandamus or injunction.

History: 1953 Comp., § 77-6-46, enacted by Laws 1967, ch. 16, 8 100; 1977, ch. 247, §
204; 1988, ch. 64, § 38.

ANNOTATIONS

The 1988 amendment, effective May 18, 1988, substituted "state superintendent"” for
"secretary of finance and administration" in Subsection E, and, in Subsection F, inserted
"certified school" and substituted "revoked" for "cancelled".

One need not be found guilty of felony to forfeit and be disqualified from office
under the New Mexico constitution and Subsection D of this section. State ex rel.
Martinez v. Padilla, 94 N.M. 431, 612 P.2d 223 (1980).

Forfeiture of office required for approval of violative expenditures. — Sale of
gasoline to school district vehicles by school board member, purchase of airplane ticket
for board member's wife and payment to board member and board member's wife for
services not rendered are each a violation of this section and require the forfeiture of
office of those members who approved the expenditures. State ex rel. Martinez v.
Padilla, 94 N.M. 431, 612 P.2d 223 (1980).

22-8-43. Public school reading proficiency fund; created.

The "public school reading proficiency fund" is created in the state treasury. The
fund shall consist of appropriations, gifts, grants and donations. The fund shall be
administered by the department, and money in the fund is appropriated to the
department to distribute awards to public middle, junior and senior high schools that
implement innovative, scientifically based reading programs. The department shall
develop procedures and rules for the application and award of money from the fund,
including criteria upon which to evaluate innovative, scientifically based reading
programs. Public schools receiving funds shall show evidence that they are using
quality, scientifically based reading research to improve reading proficiency and shall
develop individualized reading plans for students who fail to meet grade level reading



proficiency standards. Disbursements of the fund shall be made by warrant of the
department of finance and administration pursuant to vouchers signed by the secretary
or the secretary's authorized representative. Any unexpended or unencumbered
balance remaining in the fund at the end of any fiscal year shall not revert but shall
remain to the credit of the fund.

History: Laws 2000 (2nd S.S.), ch. 14, § 2; 2001, ch. 289, § 2; 1978 Comp., § 22-2-
6.12, amended and recompiled as 1978 Comp., 8 22-8-43 by Laws 2003, ch. 153, § 30;
2007, ch. 307, § 5; 2007, ch. 308, § 5.

ANNOTATIONS

Cross references. — For transfer of powers and duties of the state superintendent to
the secretary of public education, see 9-24-15 NMSA 1978.

The 2001 amendment, effective June 15, 2001, substituted "department of education”
for "state department of public education” in two places; added the fifth sentence; and
substituted "state superintendent” for "superintendent of public instruction” in the sixth
sentence.

The 2003 amendment recompiled former 22-2-6.12 NMSA 1978 as present 22-8-43
NMSA 1978, effective April 4, 2003, and deleted "of education” following "department"
twice in this section; substituted "public” for "local" preceding "schools" near the middle
of the section; substituted "scientifically based" for "research-based" three times in this
section; and substituted "research” for "programs" following "reading" near the middle of
the fifth sentence.

2007 amendments. — Laws 2007, ch. 307, 8 5 and Laws 2007, ch. 308, § 5 enacted
identical amendments to this section. The 2007 amendments, effective July 1, 2007,
authorize the use of the fund for awards to middle, junior and senior high schools.

22-8-44. Educator licensure fund; distribution; appropriation.

A. The "educator licensure fund" is created in the state treasury and shall be
administered by the department. The fund shall consist of money collected from
application fees for licensure or for renewal of licensure by the state board [department].

B. Money in the fund is appropriated to the department to fund the educator
background check program. Money in the fund and any interest that may accrue to the
fund shall not revert at the end of the fiscal year but shall remain to the credit of the
fund.

History: Laws 1997, ch. 238, § 6; 1978 Comp., § 22-10-4.1, recompiled and amended
as 1978 Comp., § 22-8-44 by Laws 2003, ch. 153, § 31.

ANNOTATIONS



The 2003 amendment, effective April 4, 2003, recompiled former 22-10-4.1 NMSA
1978 as present 22-8-44 NMSA 1978 and substituted "licensure” for "certification” in the
catchline; in Subsection A substituted "licensure" for "certification" three times, deleted
"state” preceding "department” near the end of the first sentence, and deleted "of public
education” at the end of the first sentence; in Subsection B deleted "state" preceding
"department” near the beginning and substituted "to fund” for "of public education for the
purpose of funding" near the middle.

22-8-45. Teacher professional development fund.

A. The "teacher professional development fund" is created in the state treasury to
provide funding for professional development programs and projects for public school
teachers. The fund consists of appropriations, gifts, grants, donations and income from
investment of the fund. Money in the fund shall not revert to any other fund at the end of
a fiscal year. The fund shall be administered by the department of education [public
education department] and money in the fund is appropriated to the department to carry
out the purposes of the fund.

B. The department of education shall evaluate the success of each professional
development program or project funded and report its findings to the legislative
education study committee each year.

History: Laws 2003, ch. 157, § 1.
ANNOTATIONS
Cross references. — For the public education department, see 9-24-4 NMSA 1978.

For the references to the department of education, see 9-24-15 NMSA 1978.

22-8-46. Funding formula study task force created; membership;
duties.

A. The "funding formula study task force" is created. The task force shall function
from the date of its appointment until December 15, 2007.

B. The task force is composed of the following members:

(1) three members from the house of representatives and three members
from the senate appointed by the New Mexico legislative council;

(2) three members appointed by the governor;

(3)  four representatives of public school administrators, including one each
from a small district, a growth district, an impact aid district and a mid-sized district. The



members shall be appointed by the New Mexico legislative council from a list submitted
by the New Mexico superintendents' association;

(4)  the president of the New Mexico school board association or the
president's designee; and

(5) one representative of a statewide teacher organization appointed by the
New Mexico legislative council.

C. Vacancies on the task force shall be filled by appointment by the original
appointing authority.

D. Members of the task force are entitled to per diem and mileage as provided in the
Per Diem and Mileage Act [10-8-1 NMSA 1978] and shall receive no other
compensation, perquisite or allowance.

E. Staff for the task force shall be provided by the legislative council service, the
legislative education study committee, the legislative finance committee, the public
education department and the office of education accountability of the department of
finance and administration. Staff shall provide technical assistance to the contractor.

F. The task force shall:

(1) develop a work plan and budget for approval by the New Mexico
legislative council;

(2)  approve the request for proposals for a contractor to conduct the study of
the public school funding formula and select the contractor; and

3) make recommendations to the legislature and the governor by December
15, 2007.

G. The request for proposals shall request a comprehensive study of the public
school funding formula, including the expectations of the public and statutory
requirements for New Mexico's public education system; the costs of those expectations
and requirements; and a thorough analysis of all formula components and consideration
of possible changes to the formula, including:

(1) arevised training and experience index aligned to the three-tiered
licensure system for teachers;

(2) size factors associated with small schools and small school districts; and

(3) any other factor with the potential to affect the equity and efficacy of the
funding formula as a whole.



History: Laws 2005, ch. 49, 81, 2006, ch. 56, § 1.
ANNOTATIONS

Effective dates. — Laws 2005, ch. 49 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.

The 2006 amendment, effective May 17, 2006, changes the expiration date in
Subsection A from December 15, 2006 to December 15, 2007 and adds Paragraph (5)
of Subsection B to add to the task force one representative of a statewide teacher
organization appointed by the New Mexico legislative council.

22-8-47. New Mexico government education fund.
A. The "New Mexico government education fund" is created in the state treasury.

B. The New Mexico government education fund shall consist of appropriations by
the legislature, gifts, grants and donations.

C. The New Mexico government education fund shall be administered by the
department. Money in the fund is appropriated to the department to contract for annual,
week-long, high school civics courses focusing on New Mexico state government for
boys and girls to be held at varying post-secondary educational institutions in New
Mexico.

D. Disbursements from the New Mexico government education fund shall be made
by warrant of the department of finance and administration pursuant to vouchers signed
by the secretary.

E. Any unexpended or unencumbered balance remaining in the fund at the end of a
fiscal year shall not revert but shall remain to the credit of the New Mexico government
education fund.

History: Laws 2005, ch. 207, 8§ 1.
ANNOTATIONS
Effective dates. — Laws 2005, ch. 207 contains no effective date provision, but,

pursuant to N.M. Const., art. IV, 8§ 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.

22-8-48. New school development fund; distribution.

A. The "new school development fund" is created in the state treasury. The fund
shall consist of appropriations, gifts, grants, donations and bequests made to the fund.



Income from the fund shall be credited to the fund, and money in the fund shall not
revert or be transferred to any other fund at the end of a fiscal year. Money in the fund is
appropriated to the department for the purposes of making distributions pursuant to
Subsection B of this section. Expenditures from the fund shall be made on warrant of
the secretary of finance and administration pursuant to vouchers signed by the
secretary.

B. Upon application to the department by a school district and subject to the
availability of funds, the department may approve a distribution to the school district
from the new school development fund to supplement district funds needed to pay for
supplies, equipment and operating costs unique to the first year of operation of a new
school, provided that the department shall not approve a distribution unless it
determines that there are no other reasonably available federal, private or other public
sources for the needed funding.

History: 1978 Comp. § 22-24-11; Laws 2006, ch. 95, § 3; recompiled by Laws 2007, ch.
366, § 25.

ANNOTATIONS

Recompilations. — Laws 2007, ch. 366, 8§ 25, effective July 1, 2007, recompiled
former 22-24-11 NMSA 1978 as part of the Public School Finance Act.

ARTICLE 8A
Charter Schools

(Repealed by Laws 1999, ch. 281, § 25.)

22-8A-1. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 281, § 25 repeals 22-8A-1 NMSA 1978, as enacted by
Laws 1993, ch. 227, § 1, relating to charter schools, effective June 18, 1999. For
provisions of former sections, see New Mexico One Source of Law DVD. For present
comparable provisions, see 22-8B-1 NMSA 1978 et seq.

22-8A-2. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 281, § 25 repeals 22-8A-2 NMSA 1978, as enacted by
Laws 1993, ch. 227, § 2, relating to charter schools, effective June 18, 1999. For
provisions of former sections, see New Mexico One Source of Law DVD. For present
comparable provisions, see 22-8B-1 NMSA 1978 et seq.



22-8A-3. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 281, § 25 repeals 22-8A-3 NMSA 1978, as enacted by
Laws 1993, ch. 227, § 3, relating to charter schools, effective June 18, 1999. For
provisions of former sections, see New Mexico One Source of Law DVD. For present
comparable provisions, see 22-8B-1 NMSA 1978 et seq.

22-8A-4. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 281, § 25 repeals 22-8A-4 NMSA 1978, as enacted by
Laws 1993, ch. 227, 8§ 4, relating to charter schools, effective June 18, 1999. For
provisions of former sections, see New Mexico One Source of Law DVD. For present
comparable provisions, see 22-8B-1 NMSA 1978 et seq.

22-8A-5. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 281, § 25 repeals 22-8A-5 NMSA 1978, as enacted by
Laws 1993, ch. 227, 8§ 5, relating to charter schools, effective June 18, 1999. For
provisions of former sections, see the 1998 NMSA 1978 on New Mexico One Source of
Law DVD. For present comparable provisions, see 22-8B-1 NMSA 1978 et seq.

22-8A-6. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 281, § 25 repeals 22-8A-6 NMSA 1978, as enacted by
Laws 1993, ch. 227, § 6, relating to charter schools, effective June 18, 1999. For
provisions of former sections, see New Mexico One Source of Law DVD. For present
comparable provisions, see 22-8B-1 NMSA 1978 et seq.

22-8A-7. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 281, § 25 repeals 22-8A-7 NMSA 1978, as enacted by
Laws 1993, ch. 227, 8 7, relating to charter schools, effective June 18, 1999. For
provisions of former sections, see New Mexico One Source of Law DVD. For present
comparable provisions, see 22-8B-1 NMSA 1978 et seq.



ARTICLE 8B
Charter Schools

22-8B-1. Short title.
Chapter 22, Article 8B NMSA 1978 may be cited as the "Charter Schools Act".
History: Laws 1999, ch. 281, § 1; 2005, ch. 221, § 1; 2006, ch. 94, § 26.
ANNOTATIONS

The 2005 amendment, effective July 1, 2005, changes the statutory reference to the
act.

The 2006 amendment, effective July 1, 2007, changes "1999 Charter Schools Act" to
"Charter Schools Act".

22-8B-2. Definitions.

As used in the Charter Schools Act [22-8B-1 NMSA 1978]:

A. "charter school" means a conversion school or start-up school authorized
by the chartering authority to operate as a public school,

B. "chartering authority" means either a local school board or the
commission;

C. "commission” means the public education commission;

D. "conversion school" means an existing public school within a school

district that was authorized by a local school board to become a charter school prior to
July 1, 2007,

E. "division" means the charter schools division of the department;

F. "governing body" means the governing structure of a charter school as set
forth in the school's charter; and

G. "start-up school" means a public school developed by one or more
parents, teachers or community members authorized by the chartering authority to
become a charter school.

History: Laws 1999, ch. 281, § 2; 2006, ch. 94, § 27.

ANNOTATIONS



The 2006 amendment, effective July 1, 2007, in Subsection A, deletes the qualification
that a charter school be located within a school district authorized by the local school
board to operate as a charter school and adds the qualification that a charter school be
authorized by the chartering authority to operate as a public school; adds Subsection B
to define chartering authority; adds Subsection C to define commission; provides in
Subsection D (former Subsection B) that a conversion school is a school that was
authorized to become a charter school prior to July 1, 2007; adds a new Subsection E
to define division and changes "local school board of the school district” to "chartering
authority" in Subsection G (formerly Subsection D).

22-8B-3. Purpose.

The Charter Schools Act [22-8B-1 NMSA 1978] is enacted to enable individual
schools to structure their educational curriculum to encourage the use of different and
innovative teaching methods that are based on reliable research and effective practices
or have been replicated successfully in schools with diverse characteristics; to allow the
development of different and innovative forms of measuring student learning and
achievement; to address the needs of all students, including those determined to be at
risk; to create new professional opportunities for teachers, including the opportunity to
be responsible for the learning program at the school site; to improve student
achievement; to provide parents and students with an educational alternative to create
new, innovative and more flexible ways of educating children within the public school
system; to encourage parental and community involvement in the public school system;
to develop and use site-based budgeting; and to hold charter schools accountable for
meeting the department's educational standards and fiscal requirements.

History: Laws 1999, ch. 281, § 3; 2006, ch. 94, § 28.
ANNOTATIONS

The 2006 amendment, effective July 1, 2007, changes "restructure” to "structure”;
changes "state board" to "department" and deletes the requirement that charter schools
meet minimum educational standards and financial requirements.

22-8B-4. Charter schools' rights and responsibilities; operation.

A. A charter school shall be subject to all federal and state laws and constitutional
provisions prohibiting discrimination on the basis of disability, race, creed, color, gender,
national origin, religion, ancestry or need for special education services.

B. A charter school shall be governed by a governing body in the manner set forth
in the charter; provided that a governing body shall have at least five members; and
provided further that no member of a governing body for a charter school that is initially
approved on or after July 1, 2005 or whose charter is renewed on or after July 1, 2005
shall serve on the governing body of another charter school.



C. A charter school shall be responsible for:

(2) its own operation, including preparation of a budget, subject to audits
pursuant to the Audit Act [12-6-1 NMSA 1978]; and

(2)  contracting for services and personnel matters.

D. A charter school may contract with a school district, a university or college, the
state, another political subdivision of the state, the federal government or one of its
agencies, a tribal government or any other third party for the use of a facility, its
operation and maintenance and the provision of any service or activity that the charter
school is required to perform in order to carry out the educational program described in
its charter. Facilities used by a charter school shall meet the standards required
pursuant to Section 22-8B-4.2 NMSA 1978.

E. A conversion school chartered before July 1, 2007 may choose to continue using
the school district facilities and equipment it had been using prior to conversion, subject
to the provisions of Subsection F of this section.

F. The school district in which a charter school is geographically located shall
provide a charter school with available facilities for the school's operations unless the
facilities are currently used for other educational purposes. An agreement for the use of
school district facilities by a charter school may provide for reasonable lease payments;
provided that the payments do not exceed the sum of the lease reimbursement rate
provided in Subparagraph (b) of Paragraph (1) of Subsection | of Section 22-24-4
NMSA 1978 plus any reimbursement for actual direct costs incurred by the school
district in providing the facilities; and, provided further, that any lease payments
received by a school district may be retained by the school district and shall not be
considered to be cash balances in any calculation pursuant to Section 22-8-41 NMSA
1978. The available facilities provided by a school district to a charter school shall meet
all occupancy standards as specified by the public school capital outlay council. As
used in this subsection, "other educational purposes" includes health clinics, daycare
centers, teacher training centers, school district administration functions and other
ancillary services related to a school district's functions and operations.

G. A locally chartered charter school may pay the costs of operation and
maintenance of its facilities or may contract with the school district to provide facility
operation and maintenance services.

H. Locally chartered charter school facilities are eligible for state and local capital
outlay funds and shall be included in the school district's five-year facilities plan.

I. A locally chartered charter school shall negotiate with a school district to provide
transportation to students eligible for transportation under the provisions of the Public
School Code [22-1-1 NMSA 1978]. The school district, in conjunction with the charter



school, may establish a limit for student transportation to and from the charter school
site not to extend beyond the school district boundary.

J. A charter school shall be a nonsectarian, nonreligious and non-home-based
public school.

K. Except as otherwise provided in the Public School Code, a charter school shall
not charge tuition or have admission requirements.

L. With the approval of the chartering authority, a single charter school may
maintain separate facilities at two or more locations within the same school district; but,
for purposes of calculating program units pursuant to the Public School Finance Act [22-
8-1 NMSA 1978], the separate facilities shall be treated together as one school.

M. A charter school shall be subject to the provisions of Section 22-2-8 NMSA 1978
and the Assessment and Accountability Act [22-2C-1 NMSA 1978].

N. Within constitutional and statutory limits, a charter school may acquire and
dispose of property; provided that, upon termination of the charter, all assets of the
locally chartered charter school shall revert to the local school board and all assets of
the state-chartered charter school shall revert to the state, except that, if all or any
portion of a state-chartered charter school facility is financed with the proceeds of
general obligation bonds issued by a local school board, the facility shall revert to the
local school board.

O. The governing body of a charter school may accept or reject any charitable gift,
grant, devise or bequest; provided that no such gift, grant, devise or bequest shall be
accepted if subject to any condition contrary to law or to the terms of the charter. The
particular gift, grant, devise or bequest shall be considered an asset of the charter
school to which it is given.

P. The governing body may contract and sue and be sued. A local school board
shall not be liable for any acts or omissions of the charter school.

Q. A charter school shall comply with all state and federal health and safety
requirements applicable to public schools, including those health and safety codes
relating to educational building occupancy.

R. A charter school is a public school that may contract with a school district or
other party for provision of financial management, food services, transportation,
facilities, education-related services or other services. The governing body shall not
contract with a for-profit entity for the management of the charter school.

S. To enable state-chartered charter schools to submit required data to the
department, an accountability data system shall be maintained by the department.



T. A charter school shall comply with all applicable state and federal laws and rules
related to providing special education services. Charter school students with disabilities
and their parents retain all rights under the federal Individuals with Disabilities Education
Act and its implementing state and federal rules. Each charter school is responsible for
identifying, evaluating and offering a free appropriate public education to all eligible
children who are accepted for enrollment in that charter school. The state-chartered
charter school, as a local educational agency, shall assume responsibility for
determining students' needs for special education and related services. The division
may promulgate rules to implement the requirements of this subsection.

History: Laws 1999, ch. 281, § 4; 2000, ch. 82, § 2; 2001, ch. 348, § 1; 2003, ch. 153, §
32; 2005, ch. 221, § 2; 2006, ch. 94, § 31; 2007, ch. 366, § 16.

ANNOTATIONS
Cross references. — For the Human Rights Act, see 28-1-1 NMSA 1978.
For the Public School Facilities Authority, see 22-20-1 NMSA 1978.
For the Public School Capital Outlay Act, see 22-24-1 NMSA 1978.
For the Public School Capital Improvements Act, see 24-25-1 NMSA 1978.
For Public School Buildings Act, see 22-26-1 NMSA 1978.
For the federal Individuals with Disabilities Education Act, see 20 U.S.C. § 1400.

The 2000 amendment, effective March 7, 2000, deleted former Subsection B, relating
to enrollment procedures at start-up charter schools, and redesignated the remaining
subsections accordingly.

The 2001 amendment, effective June 15, 2001, in Subsection F, substituted "shall" for
"may" in the first sentence and added the second sentence.

The 2003 amendment, effective April 4, 2003, deleted "local" preceding "school district"
throughout the section; and in Subsection J substituted "Section" for "Sections 22-1-6
and" preceding "22-2-8" near the middle and inserted "and the Assessment and
Accountability Act" at the end.

The 2005 amendment, effective July 1, 2005, provides in Subsection B that no member
of a governing body of a school that is initially approved or whose charter is renewed on
or after July 1, 2005 shall serve on the governing body of another charter school;
provides in Subsection D that a charter school may contract with the state and its
political subdivisions, the federal government or its agencies and a tribal government;
provides in Subsection D that the facilities of a charter school must meet the standards
of 22-8B-4.2 NMSA 1978; deletes the former provision in Subsection E which provided



for the use by charter schools of school district facilities; provides in Subsection E that a
conversion school may choose to continue using school district facilities and equipment;
adds Subsection F to provide for the use by charter schools of school district facilities;
authorizes a charter school in Subsection G to pay the costs of operation and
maintenance of its facilities and to contract with a school district for facility operation and
maintenance services; adds Subsection H to provide that charter school facilities are
eligible for state and local capital outlay funds and shall be included in the school
district's five-year facilities plan; deletes the former provision of Subsection G which
provided that a charter school may negotiate with a school district for capital
expenditures; adds Subsection L to provide that a single charter school may maintain
separate facilities at two or more locations, but that all locations shall be deemed to be a
single location for purposes of calculating program units pursuant to the Public School
Finance Act; and provides in Subsection Q that applicable health and safety
requirements include health and safety codes relating to educational building
occupancy.

The 2006 amendment, effective July 1, 2007, adds the condition in Subsection B that a
governing body must have at least five members; provides in Paragraph (1) of
Subsection C that operations are subject to audit pursuant to the Audit Act; in
Subsection E, adds the qualification that the conversion school must be chartered
before July 1, 2007 and adds the condition that the use of equipment and facilities is
subject to Subsection F; provides in Subsection F that the facilities provided to a charter
school must meet all occupancy standards specified by the public school capital outlay
council; changes "charter school" to "locally chartered charter school" in Subsections G
through I; changes "school district” to "chartering authority” in Subsection L; in
Subsection N, adds the qualification that the acquisition and disposition of property must
be within constitutional and statutory limits and that all assets of state-chartered schools
will revert to the state, adds Subsection R to provide for contracting authority of charter
schools; adds Subsection S to require an accountability data system; and adds
Subsection T to provide for special education services.

The 2007 amendment, effective July 1, 2007, amends Subsection F to authorize
reasonable lease payments for the use of school district facilities by charter schools
provided that the payments do not exceed the lease reimbursement rate specified in 22-
24-4 NMSA 1978 and that the payments are not considered to be cash balance in
calculations under 22-8-41 NMSA 1978 and amends Subsection N to provide that upon
the termination of the charter of a chartered school, the assets financed by general
obligation bonds issued by the school district shall revert to the local school board.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, construction, and application of
statute or regulation governing charter schools, 78 A.L.R.5th 533.

22-8B-4.1. Charter schools' enrollment procedures.

A. Start-up schools and conversion schools are subject to the following enroliment
procedures:



(2) a start-up school may either enroll students on a first-come, first-served
basis or through a lottery selection process if the total number of applicants exceeds the
number of spaces available at the start-up school; and

(2)  aconversion school shall give enrollment preference to students who are
enrolled in the public school at the time it is converted into a charter school and to
siblings of students admitted to or attending the charter school. The conversion school
may either enroll all other students on a first-come, first-served basis or through a lottery
selection process if the total number of applicants exceeds the number of spaces
available at the conversion school.

B. In subsequent years of its operation, a charter school shall give enroliment
preference to:

(1) students who have been admitted to the charter school through an
appropriate admission process and remain in attendance through subsequent grades;
and

(2)  siblings of students already admitted to or attending the same charter
school.

History: 1978 Comp., 8§ 22-8B-4.1, enacted by Laws 2000, ch. 82, 8§ 3.

22-8B-4.2. Charter school facilities; standards.

A. The facilities of a charter school that is approved on or after July 1, 2005 and
before July 1, 2010 shall meet educational occupancy standards required by applicable
New Mexico construction codes.

B. The facilities of a charter school that is in existence, or has been approved, prior
to July 1, 2005 shall be evaluated, prioritized and eligible for grants pursuant to the
Public School Capital Outlay Act [22-24-1 NMSA 1978] in the same manner as all other
public schools in the state; provided that for charter school facilities in leased facilities,
grants may be used as additional lease payments for leasehold improvements.

C. On or after July 1, 2010, an application for a charter shall not be approved and
an existing charter shall not be renewed unless the charter school:

(2) is housed in a public building that is:
(a) owned by the charter school, the school district, the state, an institution of

the state, another political subdivision of the state, the federal government or one of its
agencies or a tribal government; and



(b) subject to evaluation and prioritization and eligible for grants pursuant to
the Public School Capital Outlay Act in the same manner as all other public schools in
the state;

(2) is housed in a building that meets the statewide adequacy standards
developed pursuant to the Public School Capital Outlay Act and that is being leased by
the charter school pursuant to a financing agreement that contains an option to
purchase for a price that is reduced according to the lease payments made; or

3) if it is not housed in a building described in Paragraph (1) or (2) of this
subsection, demonstrates that:

(a) the facility in which the charter school is housed meets the statewide
adequacy standards developed pursuant to the Public School Capital Outlay Act and
the owner of the facility is contractually obligated to maintain those standards at no
additional cost to the charter school or the state; and

(b) either: 1) public buildings are not available or adequate for the educational
program of the charter school; or 2) the owner of the facility is a nonprofit entity
specifically organized for the purpose of providing the facility for the charter school.

D. The public school capital outlay council:

(1) shall determine whether facilities of a charter school meet the educational
occupancy standards pursuant to the requirements of Subsection A of this section;

(2)  shall determine whether facilities of a charter school meet the
requirements of Subsections B and C of this section; and

3) upon a determination that specific requirements are not appropriate or

reasonable for a charter school, may grant a variance from those requirements for that
charter school.

History: Laws 2005, ch. 221, § 3; 2005, ch. 274, § 2; 2007, ch. 366, § 17.
ANNOTATIONS

Cross references. — For the Public School Capital Outlay Council, see 22-24-6 NMSA
1978.

Identical acts. — Laws 2005, ch. 221, § 3 and Laws 2005, ch. 274, § 2, enact identical
new sections, both effective April 6, 2005.

The 2007 amendment, effective July 1, 2007, adds Paragraph (2) of Subsection C to
require charter schools to meet the statewide adequacy standards for buildings on or
after July 1, 2010.



22-8B-5. Charter schools; status; local school board authority.

A. The local school board may waive only locally imposed school district
requirements for locally chartered charter schools.

B. A state-chartered charter school is exempt from school district requirements. A
state-chartered charter school is responsible for developing its own written policies and
procedures in accordance with this section.

C. The department shall waive requirements or rules and provisions of the Public
School Code [22-1-1 NMSA 1978] pertaining to individual class load, teaching load,
length of the school day, staffing patterns, subject areas, purchase of instructional
material, evaluation standards for school personnel, school principal duties and driver
education. The department may waive requirements or rules and provisions of the
Public School Code pertaining to graduation requirements. Any waivers granted
pursuant to this section shall be for the term of the charter granted but may be
suspended or revoked earlier by the department.

D. A charter school shall be a public school accredited by the department and shall
be accountable to the chartering authority for purposes of ensuring compliance with
applicable laws, rules and charter provisions.

E. Alocal school board shall not require any employee of the school district to be
employed in a charter school.

F. Alocal school board shall not require any student residing within the geographic
boundary of its district to enroll in a charter school.

G. A student who is suspended or expelled from a charter school shall be deemed
to be suspended or expelled from the school district in which the student resides.

History: Laws 1999, ch. 281, § 5; 2006, ch. 94, § 32.
ANNOTATIONS

Cross references. — For the Public School Capital Outlay Council, see 22-24-6 NMSA
1978.

The 2006 amendment, effective July 1, 2007, provides in Subsection A for waiver of
requirements for locally chartered charter schools; deletes former Subsection B; adds a
new Subsection B to provide that a state-chartered charter schools is exempt form
school district requirements and is responsible for developing policies and procedures;
and in Subsection C (formerly Subsection B), provides that the department shall waive
requirements for class load, teaching load, length of school day, staffing, subject areas
and instructional material.



22-8B-6. Charter school requirements; application process;
authorization; board of finance designation required.

A. A local school board has the authority to approve the establishment of a charter
school within the school district in which it is located.

B. At least one hundred eighty days prior to initial application, the organizers of a
proposed charter school shall provide written notification to the commission and the
school district in which the charter school is proposed to be located of intent to establish
a charter school. Failure to notify may result in an application not being accepted.

C. A charter school applicant shall apply to either a local school board or the
commission for a charter. If an application is submitted to a chartering authority, it must
process the application. Applications for initial charters shall be submitted by July 1 to
be eligible for consideration for the following fiscal year; provided that the July 1
deadline may be waived upon agreement of the applicant and the chartering authority.

D. An application shall include the total number of grades the charter school
proposes to provide, either immediately or phased. A charter school may decrease the
number of grades it eventually offers, but it shall not increase the number of grades or
the total number of students proposed to be served in each grade.

E. An application shall include a detailed description of the charter school's
projected capital outlay needs, including projected requests for capital outlay
assistance.

F. An application for a start-up school may be made by one or more teachers,
parents or community members or by a public post-secondary educational institution or
nonprofit organization. Municipalities, counties, private post-secondary educational
institutions and for-profit business entities are not eligible to apply for or receive a
charter.

G. An initial application for a charter school shall not be made after June 30, 2007 if
the proposed charter school's proposed enrollment for all grades or the proposed
charter school's proposed enroliment for all grades in combination with any other
charter school's enrollment for all grades would equal or exceed ten percent of the total
MEM of the school district in which the charter school will be geographically located and
that school district has a total enrollment of not more than one thousand three hundred
students.

H. A state-chartered charter school shall not be approved for operation unless its
governing body has qualified to be a board of finance.

I. The chartering authority shall receive and review all applications for charter
schools submitted to it. The chartering authority shall not charge application fees.



J. The chartering authority shall hold at least one public meeting in the school
district in which the charter school is proposed to be located to obtain information and
community input to assist it in its decision whether to grant a charter school application.
Community input may include written or oral comments in favor of or in opposition to the
application from the applicant, the local community and, for state-chartered charter
schools, the local school board and school district in whose geographical boundaries
the charter school is proposed to be located. The chartering authority shall rule on the
application for a charter school in a public meeting within sixty days after receiving the
application. If not ruled upon within sixty days, the charter application shall be
automatically reviewed by the secretary in accordance with the provisions of Section 22-
8B-7 NMSA 1978. The charter school applicant and the chartering authority may,
however, jointly waive the deadlines set forth in this section.

K. A chartering authority may approve, approve with conditions or deny an
application. A chartering authority may deny an application if:

(1) the application is incomplete or inadequate;

(2) the application does not propose to offer an educational program
consistent with the requirements and purposes of the Charter Schools Act [22-8B-1
NMSA 1978];

(3) the proposed head administrator or other administrative or fiscal staff was
involved with another charter school whose charter was denied or revoked for fiscal
mismanagement or the proposed head administrator or other administrative or fiscal
staff was discharged from a public school for fiscal mismanagement;

(4)  for a proposed state-chartered charter school, it does not request to have
the governing body of the charter school designated as a board of finance or the
governing body does not qualify as a board of finance; or

(5) the application is otherwise contrary to the best interests of the charter
school's projected students, the local community or the school district in whose
geographic boundaries the charter school applies to operate.

L. If the chartering authority denies a charter school application or approves the
application with conditions, it shall state its reasons for the denial or conditions in writing
within fourteen days of the meeting. If the chartering authority grants a charter, the
approved charter shall be provided to the applicant together with any imposed
conditions.

M. A charter school that has received a notice from the chartering authority denying
approval of the charter shall have a right to a hearing by the secretary as provided in
Section 22-8B-7 NMSA 1978.



History: Laws 1999, ch. 281, § 6; 2005, ch. 221, § 4; 2006, ch. 94, § 33; 2007, ch. 198,
§1.

ANNOTATIONS

The 2005 amendment, effective July 1, 2005, changes the application deadline from
October 1 to July 1 and changes "school year" to "fiscal year" in Subsection B; adds
Subsection C to provide that an application shall include a request for capital outlay
funding; and provides in Subsection | that if the local school board approves the
application with conditions, it shall state the reasons for the conditions.

The 2006 amendment, effective July 1, 2007, adds Subsection B to provide advance
notice to the commission and the school district of intent to establish a charter school; in
Subsection C provides that the chartering authority must process applications submitted
to it and changes "local school board" to "chartering authority"; adds Subsection D to
provide for the number of grades of charter schools and changes in the number of
grades; provides in Subsection E (formerly Subsection C) that the application shall
include a detailed description of the projected capital outlay needs; provides in
Subsection F (formerly Subsection D) that an application may be made by a public post-
secondary educational institution or nonprofit organization and that certain institutions
and entities are not eligible to apply for or to receive a charter; adds Subsection G to
prohibit applications after June 30, 2007 under certain circumstances; adds Subsection
H to require the charter school to qualify as a board of finance; deletes former
Subsection E, which provided for applications for conversion schools; in Subsection |
(formerly Subsection F) changes "local school board" to "chartering authority" and
deletes the provision that if an application is incomplete, the board shall request the
necessary information from the applicant; in Subsection J (formerly Subsection G),
changes "local school board" to "chartering authority”, requires a public meeting in the
school district in which the charter school is proposed to be located, and provides for
community input; deletes former Subsection H, which provided for an appeal by an
applicant to the secretary; adds Subsection K to provide for the approval and denial of
an application; in Subsection L (formerly Subsection I), changes "local school board" to
"chartering authority", requires written reasons within fourteen days after a meeting,
deletes the requirement that a copy of the approved charter be sent within fifteen days
after granting the charter and adds the provision that the approved charter be provided
to the applicant together with any imposed conditions; and adds Subsection M to
provide for a hearing by the secretary if an application is denied.

The 2007 amendment, effective April 2, 2007, prohibits the filing of an application for a
charter school after June 2007 if the school’s proposed enroliment for all grades in
combination with any other charter school’s enrollment for all grades will equal or
exceed ten percent of the total MEM of the school district.

Temporary provisions. — Laws 2007, ch. 198, 8§ 2, adds a temporary provision that
provides that notwithstanding the effective date of the Charter Schools Act of July 1,
2007, no school district shall approve an application for a new charter school in a district



with a total student membership of one thousand three hundred students or less until
the effective date of the Charter Schools Act, July 1, 2007.

22-8B-7. Appeal of denial, nonrenewal, suspension or revocation;
procedures.

A. The secretary, upon receipt of a notice of appeal or upon the secretary's own
motion, shall review decisions of a chartering authority concerning charter schools in
accordance with the provisions of this section.

B. A charter applicant or governing body that wishes to appeal a decision of the
chartering authority concerning the denial, nonrenewal, suspension or revocation of a
charter school or the imposition of conditions that are unacceptable to the charter
school or charter school applicant shall provide the secretary with a notice of appeal
within thirty days after the chartering authority's decision. The charter school applicant
or governing body bringing the appeal shall limit the grounds of the appeal to the
grounds for denial, nonrenewal, suspension or revocation or the imposition of conditions
that were specified by the chartering authority. The notice shall include a brief statement
of the reasons the charter school applicant or governing body contends the chartering
authority's decision was in error. Except as provided in Subsection E of this section, the
appeal and review process shall be as follows within sixty days after receipt of the
notice of appeal, the secretary, at a public hearing that may be held in the school district
in which the charter school is located or in which the proposed charter school has
applied for a charter, shall review the decision of the chartering authority and make
findings. If the secretary finds that the chartering authority acted arbitrarily or
capriciously, rendered a decision not supported by substantial evidence or did not act in
accordance with law, the secretary may reverse the decision of the chartering authority
and order the approval of the charter with or without conditions. The decision of the
secretary shall be final.

C. The secretary, on the secretary's own motion, may review a chartering authority's
decision to grant a charter. Within sixty days after the making of a motion to review by
the secretary, the secretary, at a public hearing that may be held in the school district in
which the proposed charter school that has applied for a charter will be located, shall
review the decision of the chartering authority and determine whether the decision was
arbitrary or capricious or whether the establishment or operation of the proposed charter
school would:

(1) violate any federal or state laws concerning civil rights;
(2)  violate any court order; or
3) threaten the health and safety of students within the school district.

D. If the secretary determines that the charter would violate the provisions set forth
in Subsection C of this section, the secretary shall deny the charter application. The



secretary may extend the time lines established in this section for good cause. The
decision of the secretary shall be final.

E. If a chartering authority denies an application or refuses to renew a charter
because the public school capital outlay council has determined that the facilities do not
meet the standards required by Section 22-8B-4.2 NMSA 1978, the charter school
applicant or charter school may appeal the decision to the secretary as otherwise
provided in this section; provided that the secretary shall reverse the decision of the
chartering authority only if the secretary determines that the decision was arbitrary,
capricious, not supported by substantial evidence or otherwise not in accordance with
the law.

F. A person aggrieved by a final decision of the secretary may appeal the decision
to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978.

History: Laws 1999, ch. 281, § 7; 2005, ch. 221, § 5; 2006, ch. 94, § 34.
ANNOTATIONS

Cross references. — For the secretary of public education, see 9-24-5 NMSA 1978.

For appeals to the district court, see 1-074 NMRA.

For the Public School Capital Outlay Council, see 22-24-6 NMSA 1978.

For the secretary of public education, see 9-24-5 NMSA 1978.

The 2005 amendment, effective July 1, 2005, changes "state board" to "secretary";
provides in Subsection B that the appellant shall limit the grounds of the appeal to
grounds that include the imposition of conditions that were specified by the local school
board, that the notice shall include a statement of the reasons the governing board
contends the local school board's decision was in error, and that except as provided in
Subsection E, the appeal and review process shall consist of the procedure specified in
Subsections B(1) and (2); provides in Subsection B(1) that the hearing shall be held in
the school district in which the charter school is located; and adds Subsection E to
provide for the appeal by a charter school of a decision to deny an application or to
refuse to renew a charter because the public school capital outlay council has
determine the facilities does not meet statutory standards and to prescribe a standard of
review by the secretary.

The 2006 amendment, effective July 1, 2007, changes "local school board" to
"chartering authority" in Subsections A through C and E; in Subsection B, deletes the
provision which provided for remand of the decision of the local school board if the
secretary finds the decision contrary to the best interests of the students, school district
or community with directions to approve the application and adds a new provision which
provides for the reversal of a decision of the chartering authority if the decision is



arbitrary, capricious, not supported by substantial evidence or not in accordance with
the law; deletes the provision of former Paragraph (2) of Subsection B which provided
that within thirty days after remand the application shall be approved; deletes Paragraph
(4) of Subsection C which provided for review to determine if the charter school would
violate Section 22-8B-11 NMSA 1978; and adds Subsection F to provide for an appeal
to the district court.

22-8B-8. Charter application; contents.

The charter school application for a start-up school shall be a proposed agreement
between the chartering authority and the charter school and shall include:

A. the mission statement of the charter school;

B. the goals, objectives and student performance standards to be achieved
by the charter school;

C. a description of the charter school's educational program, student
performance standards and curriculum that must meet or exceed the department's
educational standards and must be designed to enable each student to achieve those
standards;

D. a description of the way a charter school's educational program will meet
the individual needs of the students, including those students determined to be at risk;

E. a description of the charter school's plan for evaluating student
performance, the types of assessments that will be used to measure student progress
toward achievement of the state's standards and the school's student performance
standards, the time line for achievement of the standards and the procedures for taking
corrective action in the event that student performance falls below the standards;

F. evidence that the plan for the charter school is economically sound,
including a proposed budget for the term of the charter and a description of the manner
in which the annual audit of the financial and administrative operations of the charter
school is to be conducted;

G. evidence that the fiscal management of the charter school complies with
all applicable federal and state laws and rules relative to fiscal procedures;

H. evidence of a plan for the displacement of students, teachers and other
employees who will not attend or be employed in the conversion school;

l. a description of the governing body and operation of the charter school,
including:

(1) how the initial governing body will be selected;



(2) qualification and terms of members, how vacancies on the governing body
will be filled and procedures for changing governing body membership; and

(3) the nature and extent of parental, professional educator and community
involvement in the governance and operation of the school;

J. an explanation of the relationship that will exist between the proposed
charter school and its employees, including evidence that the terms and conditions of
employment will be addressed with affected employees and their recognized
representatives, if any;

K. the employment and student discipline policies of the proposed charter
school;

L. for a locally chartered charter school, an agreement between the charter
school and the local school board regarding their respective legal liability and applicable
insurance coverage;

M. a description of how the charter school plans to meet the transportation
and food service needs of its students;

N. a description of the waivers that the charter school is requesting from the
local school board and the department and the charter school's plan for addressing
these waiver requests;

O. a description of the facilities the charter school plans to use; and

P. any other information reasonably required by the chartering authority.
History: Laws 1999, ch. 281, § 8; 2006, ch. 94, § 35.

ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board of
education, see 9-24-15 NMSA 1978.

For the Assessment and Accountability Act, see 22-2C-1 NMSA 1978.
For the Public School Finance Act, see 22-8-1 NMSA 1978.

For School Personnel Act, see 22-10A-1 NMSA 1978.

For educational standards, see 22-13-1 to 22-13-27 NMSA 1978.

The 2006 amendment, effective July 1, 2007, changes "local school board" to
"chartering authority"; deletes conversion schools in Subsection A; in Subsection C,



changes "state board of education” to "department"; adds Paragraph (2) of Subsection |
to require inclusion of qualifications and terms of members, the method of filling
vacancies and procedures for changing membership; in Paragraph (3) of Subsection I,
deletes a statement of the relationship between the governing body and the local school
board; in Subsection L, adds the qualification referring to a locally chartered charter
school; and in Subsection P, changes "local school board" to "chartering authority".

22-8B-9. Charter school; contract contents; rules.

A. An approved charter application is a contract between the charter school and the
chartering authority.

B. The charter shall reflect all agreements regarding the release of the charter
school from department rules and policies.

C. For locally chartered charter schools, the contract between the charter school
and the local school board shall reflect all requests for release of the charter school
from department rules or the Public School Code [22-1-1 NMSA 1978]. Within ten days
after the contract is approved by the local school board, any request for release from
department rules or the Public School Code shall be delivered by the local school board
to the department. If the department grants the request, it shall notify the local school
board and the charter school of its decision. If the department denies the request, it
shall notify the local school board and the charter school that the request is denied and
specify the reasons for denial.

D. The charter school shall participate in the public school insurance authority.

E. Any revision or amendment to the terms of the charter shall be made only with
the approval of the chartering authority and the governing body of the charter school.

F. For locally chartered charter schools, the charter shall include procedures agreed
upon by the charter school and the local school board for the resolution of disputes
between the charter school and the local school board. The charter shall include
procedures that shall be agreed upon by the charter school and the local school board
in the event that the board determines that the charter shall be revoked pursuant to the
provisions of Section 22-8B-12 NMSA 1978.

History: Laws 1999, ch. 281, § 9; 2006, ch. 94, § 36.
ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board of
education, see 9-24-15 NMSA 1978.

The 2006 amendment, effective July 1, 2007, changes "local school board" to
"chartering authority” in Subsection A; in Subsection B, deletes the reference to a



contract between the charter school and the local school board and changes "school
district” to "department”, in Subsection C; adds the qualification for locally chartered
charter schools at the beginning of the first sentence and changes "state board" to
"department”; deletes former Subsection D, which provided for waiver of certain Public
School Code requirements for charter schools; in Subsection E (formerly Subsection F),
changes "local school board"” to "chartering authority”; and in Subsection F (formerly
Subsection G), adds the qualification for locally chartered charter schools at the
beginning of the first sentence.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, construction, and application of
statute or regulation governing charter schools, 78 A.L.R.5th 533.

22-8B-10. Charter schools; employees.

A. A charter school shall hire its own employees. The provisions of the School
Personnel Act [22-10A-1 NMSA 1978] shall apply to such employees provided,
however, that a charter school may determine by indicating in its charter that either its
governing body or head administrator shall make all employment decisions. The
governing body shall be deemed to be responsible for making all employment decisions
if the charter does not specify the decision maker.

B. The head administrator of a charter school shall not initially employ or approve
the initial employment in any capacity of a person who is the spouse, father, father-in-
law, mother, mother-in-law, son, son-in-law, daughter or daughter-in-law of a member of
the governing body or the head administrator. The governing body may waive the
nepotism rule for family members of a head administrator.

C. Nothing in this section shall prohibit the continued employment of a person
employed on or before July 1, 2007.

History: Laws 1999, ch. 281, § 10; 2006, ch. 94, § 37; 2007, ch. 259, § 1.
ANNOTATIONS
Cross references. — For the Educational Retirement Act, see 22-11-1 NMSA 1978.

The 2006 amendment, effective July 1, 2007, in Subsection A, deletes the qualification
"notwithstanding the provisions of Section 22-5-4 NMSA 1978" at the beginning of the
first sentence and adds the provision regarding employment decisions; deletes former
Subsection B, which provided for leave of absence for employees of a school district
who are employed by a conversion school; deletes former Subsection C, which
provided for longevity credit for employees on leave of absence; deletes former
Subsection D, which provided retirement benefits for employees on leave of absence;
deletes former Subsection E, which provided that a leave of absence is not a break of
service with a school district; deletes former Subsection F, which provided for the return
of employees to a school district; deletes former Subsection G, which provided for the



effect of discharge or termination by a charter school; adds a new Subsection B to
prohibit nepotism; and adds a new Subsection B to provide for continued employment of
persons employed on or before July 1, 2007.

The 2007 amendment, effective June 15, 2007, provides for employment decisions to
be made by the head administrator and prohibits the head administrator from initially
employing a person who is related to a member of the governing body or the head
administrator.

22-8B-11. Charter schools; maximum number established.
A. The commission shall authorize the approval of start-up charter schools.

B. No more than fifteen start-up schools may be established per year statewide.
The number of charter school slots remaining in that year shall be transferred to
succeeding years up to a maximum of seventy-five start-up schools in any five-year
period.

History: Laws 1999, ch. 281, § 11; 2006, ch. 94, § 38.
ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board of
education, see 9-24-15 NMSA 1978.

The 2006 amendment, effective July 1, 2007, in Subsection A, changes "local school
boards" to "commission" and in Subsection B, deletes the references to conversion
schools and the provision that the state board notify the local school board when the
limits set in this section are reached.

22-8B-12. Charter schools; term; renewal of charter; grounds for
nonrenewal or revocation.

A. A charter school may be approved for an initial term of six years; provided that
the first year shall be used exclusively for planning and not for completing the
application. A charter may be renewed for successive periods of five years each.
Approvals of less than five years may be agreed to between the charter school and the
chartering authority.

B. Prior to the end of the planning year, the charter school shall demonstrate that its
facilities meet the requirements of Section 22-8B-4.2 NMSA 1978.

C. Prior to the end of the planning year, a state-chartered charter school shall
demonstrate that it has qualified as a board of finance and has satisfied any conditions
imposed by the commission before commencing full operation for the remainder of its
charter term. The commission shall either issue or refuse to issue the authorization to



commence full operation within twenty-one days of the request. If the commission
refuses to issue the authorization, it shall provide its reasons in writing to the charter
school.

D. No later than two hundred seventy days prior to the date in which the charter
expires, the governing body may submit a renewal application to the chartering
authority. A charter school may apply to a different chartering authority for renewal. The
chartering authority shall rule in a public hearing on the renewal application no later than
one hundred eighty days prior to the expiration of the charter.

E. A charter school renewal application submitted to the chartering authority shall
contain:

(1) areport on the progress of the charter school in achieving the goals,
objectives, student performance standards, state minimum educational standards and
other terms of the initial approved charter application, including the accountability
requirements set forth in the Assessment and Accountability Act [22-2C-1 NMSA 1978];

(2) afinancial statement that discloses the costs of administration, instruction
and other spending categories for the charter school that is understandable to the
general public, that allows comparison of costs to other schools or comparable
organizations and that is in a format required by the department;

(3) contents of the charter application set forth in Section 22-8B-8 NMSA
1978,

(4)  apetition in support of the charter school renewing its charter status
signed by not less than sixty-five percent of the employees in the charter school,

(5)  apetition in support of the charter school renewing its charter status
signed by at least seventy-five percent of the households whose children are enrolled in
the charter school; and

(6) adescription of the charter school facilities and assurances that the
facilities are in compliance with the requirements of Section 22-8B-4.2 NMSA 1978.

F. A charter may be suspended, revoked or not renewed by the chartering authority
if the chartering authority determines that the charter school did any of the following:

Q) committed a material violation of any of the conditions, standards or
procedures set forth in the charter;

(2) failed to meet or make substantial progress toward achievement of the
department's minimum educational standards or student performance standards
identified in the charter application;



3) failed to meet generally accepted standards of fiscal management; or

(4)  violated any provision of law from which the charter school was not
specifically exempted.

G. If a chartering authority suspends, revokes or does not renew a charter, the
chartering authority shall state in writing its reasons for the suspension, revocation or
nonrenewal.

H. A decision to suspend, revoke or not to renew a charter may be appealed by the
governing body pursuant to Section 22-8B-7 NMSA 1978.

History: Laws 1999, ch. 281, § 12; 2005, ch. 221, § 6; 2006, ch. 94, § 39.
ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board of
education, see 9-24-15 NMSA 1978.

The 2005 amendment, effective July 1, 2005, changes the initial term from five to six
years and provides that the first year shall be used for planning; adds Subsection B to
provide that prior to the end of the planning year, the charter school shall demonstrate
that its facilities meet statutory standards; provides in Subsection D(1) that an
application for renewal shall contain a report on the progress in meeting the
accountability requirements of the Assessment and Accountability Act; and adds
Subsection D(6) to provide that an application for renewal shall contain a description of
the charter school facilities and assurances that the facilities comply with statutory
standards.

The 2006 amendment, effective July 1, 2007, in Subsection A, provides that the first
year shall be used exclusively for planning and not for completing the application and
changes "local school board" to "chartering authority"; adds a new Subsection C to
require demonstration of qualification as a board of finance and satisfaction of
conditions imposed by the commission and to provide for the issuance of an
authorization to commence operations; in Subsection D (formerly Subsection C),
changes "January 1 of the year prior to the year the charter expires"” to "two hundred
seventy days prior to the date the charter expires"; changes "local school board" to
"chartering authority” , adds the provision that a charter school may apply to a different
chartering authority for renewal, and changes date for ruling on a renewal application
from March 1 of the fiscal year in which the charter expires to one hundred eighty days
prior to the expiration of the charter; in Subsection E (formerly Subsection D), changes
"local school board" to "chartering authority"; in Paragraph (5) of Subsection E (formerly
Subsection D), changes "majority" to "at least seventy-five percent”; in Subsection F
(formerly Subsection E), provides that a charter may be suspended and changes "local
school board" to "chartering authority"; in Paragraph (2) of Subsection F (formerly
Subsection E), changes "state board" to "department”; in Subsection G (formerly



Subsection F), changes "local school board" to "chartering authority" and requires
written reasons for suspension of a charter; and in Subsection H (formerly Subsection
G), provides for the appeal of the suspension of a charter.

22-8B-13. Charter school financing.

A. The amount of funding allocated to a charter school shall be not less than ninety-
eight percent of the school-generated program cost. The school district or division may
withhold and use two percent of the school-generated program cost for its
administrative support of a charter school.

B. That portion of money from state or federal programs generated by students
enrolled in a locally chartered charter school shall be allocated to that charter school
serving students eligible for that aid. Any other public school program not offered by the
locally chartered charter school shall not be entitled to the share of money generated by
a charter school program.

C. When a state-chartered charter school is designated as a board of finance
pursuant to Section 22-8-38 NMSA 1978, it shall receive state and federal funds for
which it is eligible.

D. Charter schools may apply for all federal funds for which they are eligible.

E. All services centrally or otherwise provided by a local school district, including
custodial, maintenance and media services, libraries and warehousing shall be subject
to negotiation between the charter school and the school district. Any services for which
a charter school contracts with a school district shall be provided by the district at a
reasonable cost.

History: Laws 1999, ch. 281, § 13; 2006, ch. 94, 8§ 40.
ANNOTATIONS

The 2006 amendment, effective July 1, 2007, provides in Subsection A for the
withholding and use of two percent of school-generated program cost for administrative
support of a charter school; in Subsection B, changes "charter school" to "locally
chartered charter school"; adds Subsection C to provide for the receipt of state and
federal funds by state-chartered charter schools that are designated as a board of
finance; and adds Subsection D to provide that charter schools may apply for federal
funds.

22-8B-14. Charter schools stimulus fund created.

A. The "charter schools stimulus fund" is created in the state treasury. Money in the
fund is appropriated to the department of education to provide financial support to
charter schools, whether start-up or conversion, for initial start-up costs and initial costs



associated with renovating or remodeling existing buildings and structures for
expenditure in fiscal year 2000 and subsequent fiscal years. The fund shall consist of
money appropriated by the legislature and grants, gifts, devises and donations from any
public or private source. The department of education shall administer the fund in
accordance with rules adopted by the state board [department]. The department of
education [public education department] may use up to three percent of the fund for
administrative costs. Money in the fund shall not revert to the general fund at the end of
a fiscal year.

B. If the charter school receives an initial grant and fails to begin operating a charter
school within the next eighteen months, the charter school shall immediately reimburse
the fund.

History: Laws 1999, ch. 281, § 14.
ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board of
education, see 9-24-15 NMSA 1978.

22-8B-14.1. Charter school capital outlay fund. (Repealed effective
July 1, 2012.)

A. The "charter school capital outlay fund" is created in the state treasury. The fund
shall consist of appropriations, gifts, grants, donations and bequests made to the fund.
Income from the fund shall be credited to the fund, and money in the fund shall not
revert or be transferred to any other fund at the end of a fiscal year. Money in the fund is
appropriated to the council for the purposes of making grants pursuant to Subsection B
of this section. Expenditures from the fund shall be made on warrant of the secretary of
finance and administration pursuant to vouchers signed by the director of the public
school facilities authority.

B. Balances in the charter school capital outlay fund shall be used for the following
purposes and, to the extent money is available in the fund, in the following order:

(1) for making grants to state-chartered charter schools pursuant to
Subsection C of Section 22-24-6.1 NMSA 1978 to assist with the local match needed for
an approved public school capital outlay project; and

(2) if the council determines that money in the fund is not needed for grants
pursuant to Paragraph (1) of this subsection, remaining balances in the fund may be
used for providing assistance to charter schools pursuant to Section 22-24-6.2 NMSA
1978.

History: Laws 2007, ch. 214, 8§ 3.



ANNOTATIONS

Effective dates. — Laws 2007, ch. 214 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, is effective June 15, 2007, 90 days after the
adjournment of the legislature.

Delayed repeal. — Laws 2007, ch. 214, § 4, effective June 15, 2007, repeals Laws
2007, ch. 214, § 3, effective July 1, 2012 and provides that upon repeal the proportion
of the unencumbered balance of the charter school capital outlay fund that is
attributable to proceeds of severance tax bonds shall revert to the severance tax
bonding fund and the remaining unencumbered balance shall revert to the general fund.

Appropriations. — Laws 2007, ch. 42, § 25 appropriates $4,500,000 in severance tax
bond proceeds to the charter school capital outlay fund.

22-8B-15. Repealed.
History: Laws 1999, ch. 281, § 15.
ANNOTATIONS

Repeals. — Laws 2006, ch. 94, § 60 repealed 22-8B-15 NMSA 1978 being Laws 1999,
ch. 281, § 15, relating to extensions of charter schools, effective July 1, 2007. For
provisions of former section, see the 2006 NMSA 1978 on New Mexico One Source of
Law DVD.

22-8B-16. Public education commission; powers and duties.

The commission shall receive applications for initial chartering and renewals of
charters for charter schools that want to be chartered by the state and approve or
disapprove those charter applications. The commission may approve, deny, suspend or
revoke the charter of a state-chartered charter school in accordance with the provisions
of the Charter Schools Act [22-8B-1 NMSA 1978]. The chartering authority for a charter
school existing on July 1, 2007 may be transferred to the commission; provided,
however, that if a school chartered under a previous chartering authority chooses to
transfer its chartering authority, it shall continue to operate under the provisions of that
charter until its renewal date unless it is suspended or revoked by the commission. An
application for a charter school filed with a local school board prior to July 1, 2007, but
not approved, may be transferred to the commission on July 1, 2007.

History: Laws 2006, ch. 94, § 29.
ANNOTATIONS

Cross references. — For the public education commission, see 9-24-9 NMSA 1978
and N.M. Const., art. XllI, § 6.



Effective dates. — Laws 2006, ch. 94, § 61 makes the act effective July 1, 2007.

22-8B-17. Charter schools division; duties.

The "charter schools division" is created in the department. The division shall:

A. provide staff support to the commission;

B. provide technical support to all charter schools;

C. review and approve state-chartered charter school budget matters; and
D. make recommendations to the commission regarding the approval, denial,

suspension or revocation of the charter of a state-chartered charter school.
History: Laws 2006, ch. 94, § 30.
ANNOTATIONS

Cross references. — For divisions of the public education department, see 9-24-4
NMSA 1978.

Effective dates. — Laws 2006, ch. 94, § 61 makes the act effective July 1, 2007.

ARTICLE 8C
Charter School Districts

22-8C-1. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8C-1 NMSA 1978, the short title for the

Chart School District Act, effective July 1, 2005. For present law, see 22-8E-1 NMSA
1978.

22-8C-2. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8C-2 NMSA 1978, relating to

definitions, effective July 1, 2005. For provisions of former section, see the 2004 NMSA
1978 on New Mexico One Source of Law DVD.

22-8C-3. Repealed.



ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8C-3 NMSA 1978, relating to creation

of chart school districts, effective July 1, 2005. For provisions of former section, see the
2004 NMSA 1978 on New Mexico One Source of Law DVD.

22-8C-4. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8C-4 NMSA 1978, relating to charter

school district application requirements, effective July 1, 2005. For provisions of former
section, see the 2004 NMSA 1978 on New Mexico One Source of Law DVD.

22-8C-5. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8C-5 NMSA 1978, relating to chart

school district contracts, effective July 1, 2005. For provisions of former section, see the
2004 NMSA 1978 on New Mexico One Source of Law DVD.

22-8C-6. Repealed.
ANNOTATIONS

Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8C-6 NMSA 1978, relating to charter
renewals, effective July 1, 2005. For provisions of former section, see the 2004 NMSA
1978 on New Mexico One Source of Law DVD.

22-8C-7. Repealed.
ANNOTATIONS

Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8C-7 NMSA 1978, relating to report to
legislature, effective July 1, 2005. For provisions of former section, see the 2004 NMSA
1978 on New Mexico One Source of Law DVD.

22-8C-8. Charter school student participation in public school
extracurricular activities.

A. The New Mexico activities association and the local school board in the school
district in which a charter school is located shall allow charter school students in grades
seven through twelve to participate in school district extracurricular activities sanctioned
by the New Mexico activities association if they meet eligibility requirements other than



enrollment in a particular public school and if the charter school does not offer such

activities sanctioned by the New Mexico activities association or any other association.

B. A charter school student otherwise eligible to participate in an extracurricular

activity shall participate in the public school in the attendance zone in which the student
lives, provided, however, that the student may choose only one public school in which to

participate.
History: Laws 2005, ch. 97, § 1.
ANNOTATIONS
Effective dates. — Laws 2005, ch. 97 contains no effective date provision, but,

pursuant to N.M. Const., art. IV, 8 23, is effective June 17, 2005, 90 days after
adjournment of the legislature.

ARTICLE 8D
Special Urban School District

22-8D-1. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8D-1 NMSA 1978, the short title for

Special Urban School District Act, effective July 1, 2005. For provisions of former
section, see New Mexico One Source of Law DVD.

22-8D-2. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8D-2 NMSA 1978, relating to

definitions, effective July 1, 2005. For provisions of former section, see New Mexico
One Source of Law DVD.

22-8D-3. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8D-3 NMSA 1978, relating to special

urban school district application requirements, effective July 1, 2005. For provisions of
former section, see New Mexico One Source of Law DVD.

22-8D-4. Repealed.



ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8D-4 NMSA 1978, relating to special

urban school district requirements, effective July 1, 2005. For provisions of former
section, see New Mexico One Source of Law DVD.

22-8D-5. Repealed.
ANNOTATIONS

Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8D-5 NMSA 1978, relating to district
responsibilities, effective July 1, 2005. see New Mexico One Source of Law DVD.

22-8D-6. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8D-6 NMSA 1978, relating to , effective

July 1, 2005. For provisions of former section, see New Mexico One Source of Law
DVD.

22-8D-7. Repealed.
ANNOTATIONS
Repeals. — Laws 2005, ch. 292, § 9 repeals 22-8D-7 NMSA 1978, relating to report to

legislature and governor, effective July 1, 2005. For provisions of former section, see
New Mexico One Source of Law DVD.

ARTICLE 8E
Charter School District Act of 2005

22-8E-1. Short title.

Sections 1 through 8 of this act may be cited as the "Charter School District Act of
2005".

History: Laws 2005, ch. 292, § 1.
ANNOTATIONS

Cross references. — For the 1999 Charter Schools Act and the Charter Schools Act as
amended in 2007, see 22-8B-1 NMSA 1978.



Effective dates. — Laws 2005, ch. 292, § 10 makes the act effective July 1, 2005.

22-8E-2. Definition.

As used in the Charter School District Act of 2005 [22-8E-1 NMSA 1978], "charter
school district” means an existing school district that operates under a charter approved
by the department, that is nonreligious, that does not charge tuition and that does not
have admission requirements in addition to those found in the Public School Code [22-
1-1 NMSA 1978].

History: Laws 2005, ch. 292, § 2.
ANNOTATIONS

Cross references. — For the Public Education Department Act, see 9-24-1 NMSA
1978.

Effective dates. — Laws 2005, ch. 292, § 10 makes the act effective July 1, 2005.

22-8E-3. Charter school district application requirements; process.

A. Before a school district applies for a charter from the department, the local school
board shall adopt a resolution approving the application plan and hold at least two
public hearings on the matter. The school district shall advertise the charter school
district application plan in the same manner as other legal notices of the school district.
In addition, the school district shall send a notice to the principal of each school in the
district, with instructions that each school distribute the notice to the families whose
children are enrolled in the school. The local school board may amend the charter
school district application after the public hearings. The local school board shall vote to
approve the final application before the school district submits it to the department.

B. Not less than sixty-five percent of the employees of the school district must sign
a petition in support of the school district becoming a charter school district.

C. The department shall establish by rule the process and requirements for applying
for charter school district status and the process and requirements for renewing charter
school district status. In each case, the department shall hold a public hearing.

D. The department shall approve no more than nine charter school districts
altogether, three small, three medium and three large districts as determined by the
department.

E. The department shall disapprove an initial application or application for renewal
of charter school district status when it determines, after a hearing, that the application
is not in the best interests of the students, the school district or the community.



History: Laws 2005, ch. 292, § 3.
ANNOTATIONS

Cross references. — For the Public Education Department Act, see 9-24-1 NMSA
1978.

Effective dates. — Laws 2005, ch. 292, § 10 makes the act effective July 1, 2005.

22-8E-4. Charter contract.

A. The local school board of a school district that meets the requirements for a
charter school district shall enter into a contract with the department establishing its
charter to operate as a charter school district for five years.

B. The contract shall reflect all agreements regarding the operation of the charter
school district. The terms of the contract may be revised at any time with the approval of
both the department and the charter school district.

C. The charter shall include:

(1)  assurances that the charter school district shall comply with state laws
pertaining to accreditation, state educational standards, assessment and accountability
and financial requirements;

(2) astatement of mission and purpose for the operation of the charter school
district, including the charter school district's goals and objectives;

(3) evidence that the charter school district's educational and operational
plans are economically sound and comply with all state and federal laws and rules;

(4)  adescription of the charter school district's educational programs and
student performance standards and curriculum that must meet or exceed department
standards and must be designed to enable each student to achieve those standards;

(5) adescription of the way the charter school district's educational program
will meet the individual needs of the students, including students with disabilities and
students determined to be at risk;

(6) an explanation of the relationship that will exist between the charter school
district and its employees and a description of the way the terms and conditions of
employment will be addressed with affected employees; and

(7)  adescription of all waivers from department rules requested and granted.

D. The charter school district shall:



(1) continue to operate as a public, nonsectarian public school district and
operate in the same geographic boundaries that existed for the school district prior to
becoming a charter school district;

(2) receive state money as provided in the Public School Code [22-1-1 NMSA
1978];

3) provide special education services as required by state and federal law;

4) be liable for timely payment on its bonded indebtedness and subject to the
same bonded indebtedness limitations as it was before becoming a charter school
district; and

5) be subject to all state and federal laws and constitutional provisions
prohibiting discrimination on the basis of disability, race, creed, color, gender, national

origin, religion, ancestry or need for special education services.

E. The charter school district shall be accountable to the department for ensuring
compliance with its charter and applicable state and federal laws and rules.

F. Employees of a charter school district shall be considered continuous employees
without interruption of employment pursuant to the School Personnel Act [22-10-1
NMSA 1978] and shall be afforded procedural due process rights and protection.

G. The governing body of the charter school district shall continue to be the local
school board.

History: Laws 2005, ch. 292, § 4.
ANNOTATIONS

Cross references. — For the Public Education Department Act, see 9-24-1 NMSA
1978.

For the public education department, see 9-24-4 NMSA 1978.

For the Assessment and Accountability Act, see 22-2C-1 NMSA 1978.

For the Human Rights Act, see 28-1-1 NMSA 1978.

For courses of instruction and school programs, see 22-13-1 to 22-13-27 NMSA 1978.

Effective dates. — Laws 2005, ch. 292, § 10 makes the act effective July 1, 2005.

22-8E-5. Charter school district responsibilities; exemptions from
Public School Code.



A. The charter school district shall promulgate policies to ensure that the individual
needs of students and schools in the district are met.

B. The charter school district is exempt from provisions of the Public School Code
[22-1-1 NMSA 1978] and rules adopted pursuant to that act pertaining to the length of
the school day, staffing patterns, subject areas and instructional materials.

C. The department may waive other requirements the secretary deems appropriate.
History: Laws 2005, ch. 292, § 5.

ANNOTATIONS

Effective dates. — Laws 2005, ch. 292, § 10 makes the act effective July 1, 2005.

22-8E-6. Renewal of charter.

A. A charter for a charter school district may be renewed for successive periods of
five years each.

B. Before it submits an application for renewal to the department, the local school
board shall hold a public hearing to adopt a resolution approving the application for
renewal.

C. A charter school district renewal application submitted to the department shall
contain:

(1) areport on the progress that the charter school district has made toward
achieving the goals of its charter;

(2) alist of schools in the charter school district that have made adequate
yearly progress;

(3) alist of schools in the charter school district that have not made adequate
yearly progress, together with an indication of the school improvement status of each of
those schools;

(4)  apetition in support of the charter school district renewing its charter
school district status signed by not less than sixty-five percent of the employees in the
charter school district;

(5) aresolution by the local school board requesting renewal of the charter;
and

(6) any other information that the department deems appropriate.



History: Laws 2005, ch. 292, § 6.
ANNOTATIONS

Cross references. — For the Public Education Department Act, see 9-24-1 NMSA
1978.

Effective dates. — Laws 2005, ch. 292, § 10 makes the act effective July 1, 2005.

22-8E-7. Evaluation; grounds for nonrenewal, probation or
revocation of charter.

A. The department shall provide ongoing evaluation of the charter school district's
compliance with accreditation and state laws pertaining to state educational standards,
assessment and accountability and financial requirements. Department staff shall visit
the charter school district at least once each year to provide technical assistance and to
determine the status of the charter school district and the progress of the charter school
district toward the goals of its charter.

B. If the department finds that the charter school district is not in compliance with its
charter or with any applicable state or federal law or rules, or is not in the best interests
of the students, the school district or the community, the department may deny renewal,
revoke the charter or place the charter school district on probationary status.

History: Laws 2005, ch. 292, § 7.
ANNOTATIONS

Cross references. — For the public education department, see 9-24-4 NMSA 1978.

Effective dates. — Laws 2005, ch. 292, § 10 makes the act effective July 1, 2005.

22-8E-8. Report to the legislative education study committee and
the governor.

Each December, the department and each charter school district shall report to the
legislative education study committee and the governor regarding the progress that
each charter school district has made toward achieving the goals of its charter.
History: Laws 2005, ch. 292, § 8.

ANNOTATIONS

Cross references. — For the public education department, see 9-24-4 NMSA 1978.



For legislative education study committee, see 2-10-1 NMSA 1978.
Effective dates. — Laws 2005, ch. 292, § 10 makes the act effective July 1, 2005.

ARTICLE 9
Federal Aid to Education

22-9-1. Gifts and grants for education.

The state board [department], the state superintendent [secretary] and the
department of education [public education department] are authorized to accept any
gifts or grants from the federal government in aid of education, school construction or
school lunch programs in the state.

History: 1953 Comp., 8 77-7-1, enacted by Laws 1967, ch. 16, § 101.
ANNOTATIONS
Cross references. — For school lunch programs generally, see 22-13-13 NMSA 1978.

For transfer of powers and duties of former state board of education, the state
superintendent and the department of education, see 9-24-15 NMSA 1978.

22-9-2. Federal aid to education; state educational agency.

The department shall be the sole educational agency of the state for the
administration or for the supervision of the administration of any state plan established
or funds received by the state by virtue of any federal statute relating to aid for
education, school construction or school lunch programs, except as is provided in
Section 21-1-26 NMSA 1978 and as may otherwise be provided by law.

History: 1953 Comp., 8 77-7-2, enacted by Laws 1967, ch. 16, § 102; 2004, ch. 27, §
22.

ANNOTATIONS

Cross references. — For designation of the state educational authorities for
administration of federal grants, see 22-9-8 NMSA 1978.

For designation of higher education department to administer funds furnished under
acts of congress to state educational institutions, see 21-1-26 NMSA 1978.

For designation of the public education commission for vocational education programs,
see 22-14-2 NMSA 1978.



For the public education department, see 9-24-4 NMSA 1978.
For the higher education department, see 9-25-4 NMSA 1978.
The 2004 amendment, effective May 19, 2004, changed "state department” to

"department” and changed a 1953 statutory reference to the NMSA 1978 section
number.

22-9-3. State educational agency; powers; duties.

Whenever the department is the sole educational agency of the state pursuant to the
provisions of Section 22-9-2 NMSA 1978, it may:

A. enter into an agreement with the proper federal agency to procure for the
state the benefits of the federal statute;

B. establish a state plan, if required by the federal statute, which meets the
requirements of the federal statute to qualify the state for the benefits of the federal
statute;

C. provide for reports to be made to the federal agency as may be required;

D. provide for reports to be made to the department or its representative from
agencies receiving federal funds;

E. make surveys and studies in cooperation with other agencies to determine
the needs of the state in the areas where the federal funds are to be applied;

F. establish standards to which agencies must conform in receiving federal
funds; and
G. give technical advice and assistance to any local educational agency in

connection with that agency obtaining federal funds.

History: 1953 Comp., 8 77-7-3, enacted by Laws 1967, ch. 16, § 103; 2004, ch. 27, §
23.

ANNOTATIONS

Cross references. — For designation of the department for submission of state plan for
federal grants under Public Law 93-380, see 22-9-6 NMSA 1978.

For the public education department, see 9-24-4 NMSA 1978.



The 2004 amendment, effective May 19, 2004, changed "state department" to
"department” and changed a 1953 statutory reference to the NMSA 1978 section
number.

22-9-4. Limitation on accepting grants and gifts.

Federal funds, gifts or grants relating to aid for education, school construction or
school lunch programs may be accepted by the state only if supervision and control of
courses of instruction and the personnel of public schools is reserved to the state or its
local subdivisions.

History: 1953 Comp., 8 77-7-4, enacted by Laws 1967, ch. 16, § 104.

22-9-5. Custody of funds; budgets; disbursements.

A. The state treasurer shall be the custodian of all funds received by the state by
virtue of a federal statute, gift or grant relating to aid for education, school construction
or school lunch programs. The state treasurer shall hold these funds in separate
accounts according to the purpose of the grant or gift.

B. All federal funds, gifts or grants administered by the state board [department]
shall be budgeted, accounted for and disbursed as provided by law, and by the
regulations of the department of finance and administration.

History: 1953 Comp., 8 77-7-5, enacted by Laws 1967, ch. 16, § 105.
ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

For the public education department, see 9-24-4 NMSA 1978.

For boards of finance for public school funds for school districts, see 22-8-38 to 22-8-
40.1.

For disbursements for rural library services, see 22-9-7 NMSA 1978.

22-9-6. Authorization to receive federal grants and to submit a state
plan.

For purposes of receiving federal grants pursuant to Section 842 of Public Law 93-
380, Assistance to States for State Equalization Plans, the state department of public
education [department] is designated the state agency and is authorized to submit a
state plan to the United States secretary of education.



History: 1953 Comp., 8 77-7-6, enacted by Laws 1976, ch. 21, 8§ 1; 1977, ch. 246, § 64,
1980, ch. 151, § 50; 1988, ch. 64, § 39.

ANNOTATIONS

Cross references. — For references to the former state department of public
education, see 9-24-15 NMSA 1978.

For state equalization guarantee distributions generally, see 22-8-25 NMSA 1978. For
Section 842 of Public Law 93-380, see 20 U.S.C. § 246.

The 1988 amendment, effective May 18, 1988, substituted "state department of public
education” for "public school finance division of the department of finance and
administration”.

22-9-7. Federal grant-in-aid funds; custody; deposit; disbursement.

The state treasurer is the trustee for all funds apportioned to the state under any act
of congress and he is directed to enter into agreements with, and to comply with the
rules and regulations of, such agencies of the federal government as are necessary to
procure for the state grants of federal aid to education. Any funds received under any
act of congress shall be held by the state treasurer in special funds designated in
accordance with the purposes of the grant made and shall be paid out by him only on
warrant of the secretary of finance and administration. Warrants shall be issued only
upon voucher of the superintendent of public instruction for disbursements other than
for rural library service. Disbursements made for rural library service shall be made only
upon voucher issued by the state librarian.

History: Laws 1939, ch. 162, § 2; 1941 Comp., § 55-519; 1953 Comp., § 73-6-32; Laws
1961, ch. 126, 8 8; 1977, ch. 247, § 192.

22-9-8. State educational authorities for federal grant
administration.

The superintendent of public instruction [secretary] shall be the state educational
authority to represent the state in administration of any funds received under any act of
congress to authorize grants to states in aid of education other than grants for aid to
rural library service and, as to such grants and funds received thereunder, the state
librarian shall be the authority to represent the state in the administration of the funds.

History: Laws 1939, ch. 162, § 3; 1941 Comp., 8 55-520; 1953 Comp., § 73-6-33; Laws
1961, ch. 126, § 9.

ANNOTATIONS



Cross references. — For designation and powers of public education department as
educational agency of state for administration of state plans established for funds
received pursuant to federal statutes, see 22-9-2 and 22-9-3 NMSA 1978.

For references to the former superintendent of public instruction, see 9-24-15 NMSA
1978.

For designation of higher education department to administer funds furnished under
acts of congress to state educational institutions, see 21-1-26 NMSA 1978.

Grants under Title I, Public Law 815, 81st Cong. (2d sess.), may properly be applied
for and administered by the superintendent of public instruction. 1951-52 Op. Att'y Gen.
No. 5344. See also 1951-52 Op. Att'y Gen. No. 5365.

22-9-9. Agencies for grants-in-aid; powers; duties.

Whenever, under any act of the congress of the United States, federal aid to
education is made available to the states:

A. the superintendent of public instruction [secretary] shall:

(1) enter into any agreements with the proper federal agency or agencies
necessary to procure for this state all benefits which may be available under any such
act of congress;

(2) provide for and install an adequate system of auditing for the expenditure
of funds to be received through the provisions of any such act of congress and to be
apportioned to local school jurisdictions and teacher-training institutions, to educational
agencies and institutions, conducting adult education, and to the state educational
authority for any other purpose or purposes;

(3) provide an adequate system of reports to be made to such superintendent
from local school jurisdictions and teacher-preparation institutions, from educational
agencies and institutions conducting adult education, and from such other jurisdictions,
institutions and agencies as may be required;

(4) develop and provide a plan of apportioning among local school
jurisdictions any funds received for expenditure within such jurisdictions in such manner
as to assist effectively in equalizing educational opportunities in public elementary and
secondary schools within the state, such plan to conform as near as may be to any
requirements of the act of congress and rules and regulations issued thereunder;

(5) develop and provide a plan of apportioning any funds received for
expenditures in eligible institutions based on recommendations of the board of
educational finance;



(6) develop and provide a plan for apportioning funds received for expenditure
for adult education among public educational agencies and institutions in this state in
such manner as will effectively contribute to the development of an economical,
effective and comprehensive program of adult education; and

(7) make surveys and prepare and maintain state standards for the
development of improved administrative units and attendance areas for the public
elementary and secondary schools in anticipation of the availability of funds for the
construction or alteration of buildings in connection with the public elementary and
secondary schools, and for such purpose the superintendent may cooperate with any
other public agency which he may designate; and

B. the state librarian of this state is hereby authorized and directed to:

(1) enter into any and all agreements with the proper federal agency or
agencies necessary to procure for this state all benefits for rural or other library service
which may be available under any such act of congress;

(2) make and administer all plans which may be necessary to carry out any
provisions of any such act of congress which offers aid to library service;

(3) provide for and install an adequate system of auditing of the expenditure
of funds to be received through the provisions of any such act of congress and to be
apportioned to libraries and library services;

(4) provide for an adequate system of reports to be made to him from libraries
and library services; and

(5) develop and provide a plan for apportioning any funds received for
expenditure for library service which will provide for maintenance of a cooperative and
integrated system of library service throughout the state, for suitable cooperative
arrangements with school systems, cooperative agricultural extension services, and
other appropriate agencies, and in such manner of apportioning as will effectively
lessen inequalities of opportunity for library service.

History: Laws 1939, ch. 162, § 4; 1941 Comp., 8 55-521; 1953 Comp., § 73-6-34; Laws
1961, ch. 126, § 10; 1961, ch. 217, 8§ 1; 1977, ch. 246, § 48.

ANNOTATIONS

Cross references. — For references to the former state superintendent, see 9-24-15
NMSA 1978.

For the state librarian, see 18-2-3 NMSA 1978.



For powers of public education department when designated as sole educational
agency of state for administration of state plans established for funds received pursuant
to federal statutes, see 22-9-3 NMSA 1978.

For disbursement by state librarian of federal funds for rural library services, see 22-9-7
NMSA 1978.

22-9-10. Reports; federal funds; federal agencies; legislature.

A. Whenever required by any act of congress authorizing federal aid to education or
any rules issued pursuant thereto:

(1) the state superintendent [secretary] shall make reports with respect to
expenditure of funds received and progress of education generally, progress of adult
education generally or any other matters in the form and containing information required
by the appropriate federal agencies; and

(2) the state librarian shall make reports with respect to expenditure of funds
received and progress of library service in the form and containing information required
by the appropriate federal agencies.

B. Annually, by November 1, the state superintendent [secretary] shall submit to the
legislative education study committee, the legislative finance committee and the library
of the legislative council service a detailed report of all federal funds distributed to the
state department of public education in the federal fiscal year ending September 30,
one year prior to the date of the report, with a description of the purpose for which the
state received the money and a detailed accounting of how the funds were expended.

History: Laws 1939, ch. 162, § 5; 1941 Comp., § 55-522; 1953 Comp., § 73-6-35; Laws
1961, ch. 126, § 11; 2001, ch. 313, 8§ 2.

ANNOTATIONS

Cross references. — For references to the former state superintendent, see 9-24-15
NMSA 1978.

For the state librarian, see 18-2-3 NMSA 1978.
For powers of public education department when designated as sole educational
agency of state for administration of state plans established for funds received pursuant

to federal statutes, see 22-9-3 NMSA 1978.

The 2001 amendment, effective June 15, 2001, added Subsection B and made stylistic
changes.



22-9-11. [School facility construction grants-in-aid; enforcement of
labor standards.]

In the event that the state shall accept any provision of any such act of congress
which authorizes and grants aid in the construction of school facilities, the
superintendent of public instruction [secretary] shall, by contract or otherwise, enforce
labor standards not less beneficial to employees on such projects than those required
under Sections 1 and 2 of the act of August 30, 1935 (49 Stat. 1011, ch. 825), as
amended; provided, that the act of congress authorizing such aid shall so require.

History: Laws 1939, ch. 162, § 6; 1941 Comp., § 55-523; 1953 Comp., § 73-6-36.
ANNOTATIONS

Cross references. — For Sections 1 and 2 of the Congressional Act of August 30,
1935, as amended, see 40 U.S.C. 88 276a and 276a-1. Now see 40 U.S.C.S. § 3141 et
seq.

For transfer of powers and duties of the former superintendent of public instruction, see
9-24-15 NMSA 1978.

22-9-12. Official notice of acceptance of federal acts for education
and library service.

The superintendent of public instruction [secretary] shall transmit to the proper
federal agency designated in any act of congress authorizing federal aid to education,
official notice of acceptance of any parts and titles of the act and transmit therewith
certified copies of this act [22-9-7 to 22-9-12 NMSA 1978] and apportionment plans
required in connection with the granting of any funds by any act of congress. In the case
of aid to rural or other library service authorized in any act of congress, the official notice
with the necessary certified copies as relate to library service shall be transmitted by the
state librarian.

History: Laws 1939, ch. 162, 8 9; 1941 Comp., 8§ 55-524; 1953 Comp., § 73-6-37; Laws
1961, ch. 126, § 12.

ANNOTATIONS

Cross references. — For transfer of powers and duties of the former superintendent of
public instruction, see 9-24-15 NMSA 1978.

22-9-13. [Superintendent of public instruction declared sole agency
for administration of federal aid to education.]



The superintendent of public instruction [secretary] is hereby designated as the sole
agency of the state of New Mexico for the administration of any and all plans which may
be established or funds which may be available to the state, or for which the state may
be eligible by virtue of any legislation enacted by the federal government, to authorize
federal assistance to states and communities to enable them to increase public
elementary and secondary school construction.

History: 1953 Comp., 8 73-6-37.1, enacted by Laws 1955, ch. 135, § 1.
ANNOTATIONS

Cross references. — For designation of the educational agency for administration of
state plans established for funds received pursuant to federal statutes, see 22-9-2
NMSA 1978.

For enforcement of labor standards relating to school facility construction grants-in-aid,
see 22-9-11 NMSA 1978.

For transfer of powers and duties of the former superintendent of public instruction, see
9-24-15 NMSA 1978.

22-9-14. [Promulgation of standards and procedures; sale of
obligations; purposes for which payments may be used.]

Said superintendent [secretary] shall, as required or necessary for such eligibility,
set forth and promulgate standards and procedures, conforming to federal
requirements, for determining eligibility of local educational agencies for payment under
such federal legislation, and the amounts thereof, and the need for the facilities to be
constructed, which standards and procedures shall provide reasonable assurance that:

A. such payments will be made only if, and to the extent, necessary to enable
any local educational agency:

(1) to sell to the federal government or such agency as may be designated for
such purpose obligation [obligations] in the amounts needed by such agency to
construct the school facilities with respect to which the payments are made; or

(2) if such agency is legally unable to sell such obligations, to rent such
facilities from a state school-building agency at rentals which the federal government or
its designated agent determines to be comparable to those charged by state school-
building agencies pursuant to agreements with the federal government or its designated
agent; and,

B. such payments will be made only with respect to the construction of
school facilities needed to relieve or prevent extreme overcrowding, double shifts or
unhealthful or hazardous conditions.



History: 1953 Comp., § 73-6-37.2, enacted by Laws 1955, ch. 135, § 2.
ANNOTATIONS

Cross references. — For transfer of powers and duties of the former superintendent of
public instruction, see 9-24-15 NMSA 1978.

22-9-15. [Accounting, budgeting and other fiscal methods to be
prescribed by superintendent.]

Said superintendent [secretary] shall provide and require such accounting,
budgeting and other fiscal methods and procedures as are necessary for the proper and
efficient administration of such federal plan or plans.

History: 1953 Comp., § 73-6-37.3, enacted by Laws 1955, ch. 135, § 3.
ANNOTATIONS

Cross references. — For transfer of powers and duties of the former superintendent of
public instruction, see 9-24-15 NMSA 1978.

22-9-16. [Reports.]

Said superintendent [secretary] shall provide for the making of such reports, in such
form and containing such information as the federal government or its designated agent
may from time to time reasonably require to carry out the provisions of applicable
legislation, and for compliance with such provisions as may from time to time be
necessary to assure the correctness and verification of such reports.

History: 1953 Comp., 8 73-6-37.4, enacted by Laws 1955, ch. 135, § 4.
ANNOTATIONS

Cross references. — For transfer of powers and duties of the former superintendent of
public instruction, see 9-24-15 NMSA 1978.

ARTICLE 10
Certified School Personnel

22-10-1. Recompiled.

ANNOTATIONS



Recompilations. — Laws 2003, ch. 153, § 33 recompiles and amends 22-10-1 NMSA
1978, relating to the School Personnel Act, as 22-10A-1 NMSA 1978, effective April 4,
2003.

22-10-2. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-2 NMSA 1978
as present 22-10A-2 NMSA 1978, effective April 4, 2003.

22-10-3. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-3 NMSA 1978, as amended by
Laws 2000, ch. 38, § 1, relating to certificate requirements, types of certificates,

forfeiture of claims, exceptions, and administrator apprenticeships, effective April 4,
2003. For provisions of former section, see New Mexico One Source of Law DVD.

22-10-3.1. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-3.1 NMSA 1978, as amended by
Laws 1988, ch. 105, 8§ 3, relating to the adoption of criteria and minimum statewide
performance standards for the evaluation of all certified school administrators, effective

April 4, 2003. For provisions of former section, see New Mexico One Source of Law
DVD.

22-10-3.2. Recompiled.

ANNOTATIONS
Recompilations. — Laws 2003, ch. 153, § 53 recompiles and amends 22-10-3.2
NMSA 1978, relating to required training program for certified school personnel and

school nurses in the detection and reporting of child abuse, neglect and substance
abuse, as 22-10A-32 NMSA 1978, effective April 4, 2003.

22-10-3.3. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 36 recompiles and amends 22-10-3.3
NMSA 1978, relating to background checks, known convictions, reporting required,



limited immunity, and penalty for failure to report, as 22-10A-5 NMSA 1978, effective
April 4, 2003.

22-10-3.4. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-3.4 NMSA 1978, as enacted by
Laws 1997, ch. 238, 8§ 2, relating to certificate requirements, types of certificates,

forfeiture of claims, exceptions, and administrator apprenticeships, effective April 4,
2003. For provisions of former section, see New Mexico One Source of Law DVD.

22-10-3.5. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, 8§ 73 repeals 22-10-3.5 NMSA 1978, as enacted by
Laws 1999, ch. 249, § 1, relating to the issuance of alternative certificates, effective

April 4, 2003. For provisions of former section, see New Mexico One Source of Law
DVD.

22-10-3.6. Repealed.

ANNOTATIONS
Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-3.6 NMSA 1978, as enacted by
Laws 1999, ch. 249, § 2, relating to discrimination against persons with alternative

certificates, effective April 4, 2003. For provisions of former section, see New Mexico
One Source of Law DVD.

22-10-4. Repealed.
ANNOTATIONS
Repeals. — Laws 2003, ch. 153, 8§ 73 repeals 22-10-4 NMSA 1978, as amended by

Laws 1997, ch. 238, 8§ 3, relating to certificate fees, effective April 4, 2003. For
provisions of former section, see New Mexico One Source of Law DVD.

22-10-4.1. Recompiled.
ANNOTATIONS
Recompilations. — Laws 2003, ch. 153, § 31 recompiles and amends 22-10-4.1

NMSA 1978, relating to the distribution and appropriation of educator certification funds,
as 22-8-44 NMSA 1978, effective April 4, 2003.



22-10-5. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-5 NMSA 1978, as amended by
Laws 1975, ch. 306, 8 4, relating to the duties of certified school personnel, effective
April 4, 2003. For provisions of former section, see New Mexico One Source of Law
DVD.

22-10-6. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-6 NMSA 1978, as enacted by
Laws 1973, ch. 135, 8§ 1, relating to additional duties of school principals, effective April
4, 2003. For provisions of former section, see New Mexico One Source of Law DVD.

22-10-7. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-7 NMSA 1978, as enacted by
Laws 1967, ch. 16, 8 109, relating to payment of certified school personnel salary,
effective April 4, 2003. For provisions of former section, see New Mexico One Source of
Law DVD.

22-10-8. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-8 NMSA 1978, as amended by
Laws 1975, ch. 306, 8§ 5, relating to compensation for attendance at educational
meetings, effective April 4, 2003. For provisions of former section, see New Mexico One
Source of Law DVD.

22-10-9. Repealed.
ANNOTATIONS

Repeals. — Laws 2003, ch. 153, § 73 repeals 22-10-9 NMSA 1978, as amended by
Laws 1975, ch. 306, § 6, relating to professional status of persons teaching, supervising
an instructional program, counseling or providing special instructional services, in a
public school or state agency, administering in a public school, effective April 4, 2003.
For provisions of former section, see New Mexico One Source of Law DVD.



22-10-10. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-10 NMSA 1978 as 22-
10A-34 NMSA 1978, effective April 4, 2003.

22-10-11. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-11 NMSA 1978 as 22-
10A-21 NMSA 1978, effective April 4, 2003.

22-10-12. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-12 NMSA 1978 as 22-
10A-22 NMSA 1978, effective April 4, 2003.

22-10-13. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-13 NMSA 1978 as 22-
10A-23 NMSA 1978, effective April 4, 2003.

22-10-14. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-14 NMSA 1978 as 22-
10A-24 NMSA 1978, effective April 4, 2003.

22-10-14.1. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-14.1 NMSA 1978 as
22-10A-25 NMSA 1978, effective April 4, 2003.

22-10-15. Repealed.

ANNOTATIONS



Repeals. — Laws 1986, ch. 33, § 33 repeals former 22-10-15 NMSA 1978, as
amended by Laws 1975, ch. 306, § 11, relating to the procedure to be followed by a
local school board or the governing body of a state agency in refusing to reemploy a
certified school instructor with tenure rights. For present comparable provisions, see 22-
10-14 and 22-10-14.1 NMSA 1978 [now 22-10A-24 and 22-10A-25 NMSA 1978].

22-10-16. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-16 NMSA 1978 as 22-
10A-26 NMSA 1978, effective April 4, 2003.

22-10-17. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-17 NMSA 1978 as 22-
10A-27 NMSA 1978, effective April 4, 2003.

22-10-17.1. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-17.1 NMSA 1978 as
22-10A-28 NMSA 1978, effective April 4, 2003.

22-10-18. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-18 NMSA 1978 as 22-
10A-29 NMSA 1978, effective April 4, 2003.

22-10-19. Repealed.
ANNOTATIONS
Repeals. — Laws 1986, ch. 33, § 33 repeals former 22-10-19, as amended by Laws

1975, ch. 306, § 14, effective May 21, 1986. For present comparable provisions, see
22-10A-24 NMSA 1978.

22-10-20. Repealed.

ANNOTATIONS



Repeals. — Laws 1986, ch. 33, 8§ 33 repeals former 22-10-20, as amended by Laws
1975, ch. 306, § 15, effective May 21, 1986. For present comparable provisions, see
22-10A-25 NMSA 1978.

22-10-21. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-21 NMSA 1978 as 22-
10A-30 NMSA 1978, effective April 4, 2003.

22-10-22. Recompiled.
ANNOTATIONS
Recompilations. — Laws 2003, ch. 153, § 52 recompiles and amends 22-10-22 NMSA

1978, relating to suspension and revocation of teaching certificates, as 22-10A-31
NMSA 1978, effective April 4, 2003.

22-10-23. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-23 NMSA 1978 as 22-
10A-35 NMSA 1978, effective April 4, 2003.

22-10-24. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-24 NMSA 1978 as 22-
10A-36 NMSA 1978, effective April 4, 2003.

22-10-25. Recompiled.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-25 NMSA 1978 as 22-
10A-37 NMSA 1978, effective April 4, 2003.

22-10-26. Recompiled.

ANNOTATIONS



Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-26 NMSA 1978 as 22-
10A-38 NMSA 1978, effective April 4, 2003.

22-10-27. Recompiled.
ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiled 22-10-27 NMSA 1978 as 22-
10A-39 NMSA 1978, effective April 4, 2003.

ARTICLE 10A
School Personnel Act

22-10A-1. Short title.
Chapter 22, Article 10A NMSA 1978 may be cited as the "School Personnel Act".

History: 1953 Comp., § 77-8-1, enacted by Laws 1975, ch. 306, § 1; 1991, ch. 187, § 2;
1978 Comp., § 22-10-1, recompiled and amended as 1978 Comp., § 22-10A-1 by Laws
2003, ch. 153, § 33.

ANNOTATIONS

Repeals and reenactments. — Laws 1975, ch. 306, § 1, repeals 77-8-1, 1953 Comp.,
as enacted by Laws 1967, ch. 16, 8§ 106, relating to requirements for certificates, and
enacts the above section.

The 1991 amendment, effective June 14, 1991, rewrote this section which read
"Sections 77-8-1 through 77-8-24 NMSA 1953 may be cited as the 'Certified School
Personnel Act'."

The 2003 amendment,effective April 4, 2003, recompiled former 22-10-1 NMSA 1978
as present 22-10A-1 NMSA 1978 and substituted "10A" for "10" following "Article" near
the beginning of the section.

Purpose of provisions. — The purpose of the Certified School Personnel Act is to
protect the public against incompetent teachers and to insure proper educational
gualifications, personal fitness and a high standard of teaching performance. New
Mexico State Bd. of Educ. v. Stoudt, 91 N.M. 183, 571 P.2d 1186 (1977).

By statute, teachers are assured an indefinite tenure of position during satisfactory
performance of their duties. Atencio v. Board of Educ., 99 N.M. 168, 655 P.2d 1012
(1982).



Public school instructors and administrators are state employees within the
constraints of the prohibition against serving in the legislature while receiving
compensation as an employee of the state. 1988 Op. Att'y Gen. No. 88-20.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Tests of moral character or fitness as
requisite to issuance of teacher's license or certificate, 96 A.L.R.2d 536.

Drugs and narcotics: use of illegal drugs as ground for dismissal of teacher, or denial or
cancellation of teacher's certificate, 47 A.L.R.3d 754.

Sexual conduct as ground for dismissal of teacher or denial or revocation of teaching
certificate, 78 A.L.R.3d 19.

Student's right to compel school officials to issue degree, diploma, or the like, 11
A.L.R.4th 1182.

Validity, construction, and effect of municipal residency requirements for teachers,
principals, and other school employees, 75 A.L.R.4th 272.

78 C.J.S. Schools and School Districts § 197.
22-10A-2. Definitions.
As used in the School Personnel Act [22-10A-1 NMSA 1978]:

A. "discharge" means the act of severing the employment relationship with a
certified school employee prior to the expiration of the current employment contract;

B "responsibility factor" means a value of 1.20 for an elementary school
principal, 1.40 for a middle school or junior high school principal, 1.60 for a high school
principal, 1.10 for an assistant elementary school principal, 1.15 for an assistant middle
school or assistant junior high school principal and 1.25 for an assistant high school
principal;

C. "state agency" means any state institution or state agency providing an
educational program requiring the employment of certified school instructors;

D. "sabbatical leave" means leave of absence with pay as set by the local
school board or governing authority of a state agency during all or part of a regular
school term for purposes of study or travel related to the staff member's duties and of
direct benefit to the instructional program;

E. "terminate" means, in the case of a certified school employee, the act of
not reemploying an employee for the ensuing school year and, in the case of a
noncertified school employee, the act of severing the employment relationship with the
employee;



F. "working day" means every calendar day, excluding Saturday, Sunday or
legal holiday; and

G. "just cause" means a reason that is rationally related to an employee's
competence or turpitude or the proper performance of the employee's duties and that is
not in violation of the employee's civil or constitutional rights.

History: 1953 Comp., 8 77-8-1.1, enacted by Laws 1975, ch. 306, § 2; 1990, ch. 90, § 1,
1991, ch. 187, § 3; 1994, ch. 110, § 1; 1978 Comp., § 22-10-2, recompiled as 1978
Comp., § 22-10A-2 by Laws 2003, ch. 153, § 72; 2007, ch. 304, § 1.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-2 NMSA 1978,
as 22-10A-2 NMSA 1978, effective April 4, 2003.

Cross references. — For sabbatical leave programs generally, see 22-10A-35 NMSA
1978.

The 1990 amendment, effective May 16, 1990, added present Subsections A, D and E,
redesignated former Subsections A and B as present Subsections B and C, and made a
minor stylistic change.

The 1991 amendment, effective June 14, 1991, deleted "Certified" preceding "School
Personnel Act" in the introductory phrase; added Subsection F; and made a related
stylistic change.

The 1994 amendment, effective May 18, 1994, substituted "with a certified school
employee" for "with an employee" in Subsection A, and rewrote Subsection D, which
read "terminate’ the act of not reemploying an employee for the ensuing school year."

The 2007 amendment, effective June 15, 2007, adds Subsection B.

Definition of "just cause". — Legislature intended to codify and incorporate the rule in
Swisher v. Darden when it defined "just cause” in 1991 amendment. Aguilera v. Hatch
Valley Schools, 2006-NMSC-015, 139 N.M. 330, 132 P.3d 587.

Reduction in force as just cause. — Statutory "just cause" allows for discharge of a
teacher when exigent fiscal circumstances justify a reduction in force, but the teacher's
competence, turpitude and performance do not. Aguilera v. Hatch Valley Schools, 2006-
NMSC-015, 139 N.M. 330, 132 P.3d 587.

"Just cause” for termination. — Evidence of teacher's arrest for driving under the
influence and charges of resisting an officer and battery did not show conduct that had
any relationship to his competence as an employee or to the proper performance of his
duties. Kibbe v. Elida Sch. Dist., 2000-NMSC-006, 128 N.M. 629, 996 P.2d 419.



22-10A-3. License or certificate required; application fee; general
duties.

A. Except as otherwise provided in this subsection, any person teaching,
supervising an instructional program or providing instructional support services in a
public school or state agency; any person administering in a public school; and any
person providing health care and administering medications or performing medical
procedures in a public school shall hold a valid license or certificate from the
department authorizing the person to perform that function. This subsection does not
apply to a person performing the functions of a practice teacher as defined by the state
board [department].

B. The state board [department] shall charge a reasonable fee for each application
for or the renewal of a license or certificate. The application fee may be waived if the
applicant meets a standard of indigency established by the department.

C. A person performing the duties of a licensed school employee who does not hold
a valid license or certificate or has not submitted a complete application for licensure or
certification within the first three months from beginning employment duties shall not be
compensated thereafter for services rendered until he demonstrates that he holds a
valid license or certificate. This section does not apply to practice teachers as defined
by rules of the state board [department].

D. Each licensed school employee shall:

(1) enforce all laws and rules applicable to his public school and school
district or to the educational program of the state agency;

(2) if teaching, teach the prescribed courses of instruction;

(3)  exercise supervision over students on property belonging to the public
school or state agency and while the students are under the control of the public school
or state agency; and

(4)  furnish reports as required.

History: 1978 Comp., 8 22-10A-3, enacted by Laws 2003, ch. 153, § 34.
ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board of
education, see 9-24-15 NMSA 1978.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.



22-10A-4. Teachers and school administrators; professional status;
licensure levels; salary alignment.

A. Teaching and school administration are recognized as professions, with all the
rights, responsibilities and privileges accorded professions, having their first
responsibility to the public they serve. The primary responsibilities of the teaching and
school administration professions are to educate the children of this state and to
improve the professional practices and ethical conduct of their members.

B. The New Mexico licensure framework for teachers and school administrators is a
progressive career system in which licensees are required to demonstrate increased
competencies and undertake increased duties as they progress through the licensure
levels. The minimum salary provided as part of the career system shall not take effect
until the department has adopted increased competencies for the particular level of
licensure and a highly objective uniform statewide standard of evaluation.

C. Alevel one license is a provisional license that gives a beginning teacher the
opportunity, through a formal mentorship program, for additional preparation to be a
guality teacher. A level two license is given to a teacher who is a fully qualified
professional who is primarily responsible for ensuring that students meet and exceed
department-adopted academic content and performance standards; a teacher may
choose to remain at level two for the remainder of the teacher's career. A level three-A
license is the highest level of teaching licensure for those teachers who choose to
advance as instructional leaders in the teaching profession and undertake greater
responsibilities such as curriculum development, peer intervention and mentoring. A
level three-B license is for teachers who commence a new career path in school
administration by becoming school administrators.

D. All teacher and school administrator salary systems shall be aligned with the
licensure framework in a professional educator licensing and salary system.

E. All teachers and school administrators who hold teaching or administrator
certificates on the effective date of the 2003 act shall meet the requirements for their
level of licensure by September 1, 2006 and shall be issued licenses.

History: 1978 Comp., § 22-10A-4, enacted by Laws 2003, ch. 153, § 35; 2005, ch. 315,
8§ 4; 2005, ch. 316, § 1.

ANNOTATIONS
Cross references. — For the public education department, see 9-24-4 NMSA 1978.

Effective dates. — The "effective date of this 2003 act" referred to in Subsection E
means Laws 2003, ch. 153 which is April 4, 2003.



2005 amendments. — Laws 2005, ch. 315, 8§ 4 and Laws 2005, ch. 316, § 1 enact
identical amendments, effective April 7, 2005, that delete the former provision in
Subsection C that a level one license shall be issued for the first three years of
teaching.

22-10A-5. Background checks; known convictions; alleged ethical
misconduct; reporting required; limited immunity; penalty for
failure to report.

A. As used in this section, "ethical misconduct” means unacceptable behavior or
conduct engaged in by a licensed school employee and includes inappropriate touching,
sexual harassment, discrimination and behavior intended to induce a child into
engaging in illegal, immoral or other prohibited behavior.

B. An applicant for initial licensure shall be fingerprinted and shall provide two
fingerprint cards or the equivalent electronic fingerprints to the department to obtain the
applicant's federal bureau of investigation record. Convictions of felonies or
misdemeanors contained in the federal bureau of investigation record shall be used in
accordance with the Criminal Offender Employment Act [28-2-1 NMSA 1978]. Other
information contained in the federal bureau of investigation record, if supported by
independent evidence, may form the basis for the denial, suspension or revocation of a
license for good and just cause. Records and related information shall be privileged and
shall not be disclosed to a person not directly involved in the licensure or employment
decisions affecting the specific applicant. The applicant for initial licensure shall pay for
the cost of obtaining the federal bureau of investigation record.

C. Local school boards and regional education cooperatives shall develop policies
and procedures to require background checks on an applicant who has been offered
employment, a contractor or a contractor's employee with unsupervised access to
students at a public school.

D. An applicant for employment who has been initially licensed within twenty-four
months of applying for employment with a local school board, regional education
cooperative or a charter school shall not be required to submit to another background
check if the department has copies of the applicant's federal bureau of investigation
records on file. An applicant who has been offered employment, a contractor or a
contractor's employee with unsupervised access to students at a public school shall
provide two fingerprint cards or the equivalent electronic fingerprints to the local school
board, regional education cooperative or charter school to obtain the applicant's federal
bureau of investigation record. The applicant, contractor or contractor's employee who
has been offered employment by a regional education cooperative or at a public school
may be required to pay for the cost of obtaining a background check. At the request of a
local school board, regional education cooperative or charter school, the department is
authorized to release copies of federal bureau of investigation records that are on file
with the department and that are not more than twenty-four months old. Convictions of
felonies or misdemeanors contained in the federal bureau of investigation record shall



be used in accordance with the Criminal Offender Employment Act; provided that other
information contained in the federal bureau of investigation record, if supported by
independent evidence, may form the basis for the employment decisions for good and
just cause. Records and related information shall be privileged and shall not be
disclosed to a person not directly involved in the employment decision affecting the
specific applicant who has been offered employment, contractor or contractor's
employee with unsupervised access to students at a public school.

E. A local superintendent, charter school administrator or regional education
cooperative shall report to the department any known conviction of a felony or
misdemeanor involving moral turpitude of a licensed school employee that results in any
type of action against the licensed school employee.

F. A local superintendent, charter school administrator or director of a regional
education cooperative or their respective designees shall investigate all allegations of
ethical misconduct about any licensed school employee who resigns, is being
discharged or terminated or otherwise leaves employment after an allegation has been
made. If the investigation results in a finding of wrongdoing, the local superintendent,
charter school administrator or director of a regional education cooperative shall report
the identity of the licensed school employee and attendant circumstances of the ethical
misconduct on a standardized form to the department and the licensed school
employee within thirty days following the separation from employment. Copies of that
form shall not be maintained in public school, school district or regional education
cooperative records. No agreement between a departing licensed school employee and
the local school board, school district, charter school or regional education cooperative
shall diminish or eliminate the responsibility of investigating and reporting the alleged
ethical misconduct, and any such agreement to the contrary is void. Unless the
department has commenced its own investigation of the licensed school employee prior
to receipt of the form, the department shall serve the licensed school employee with a
notice of contemplated action involving that employee's license within ninety days of
receipt of the form. If that notice of contemplated action is not served on the licensed
school employee within ninety days of receipt of the form, the form, together with any
documents related to the alleged ethical misconduct, shall be expunged from the
licensed school employee's records with the department and shall not be subject to
public inspection.

G. The secretary may suspend, revoke or refuse to renew the license of a local
superintendent, charter school administrator or regional education cooperative director
who fails to report as required by Subsections E and F of this section.

H. A person who in good faith reports as provided in Subsections E and F of this
section shall not be held liable for civil damages as a result of the report. The person
being accused shall have the right to sue for any damages sustained as a result of
negligent or intentional reporting of inaccurate information or the disclosure of any
information to an unauthorized person.



History: Laws 1997, ch. 238, § 1; 1998, ch. 60, § 1; 1999, ch. 281, § 24; 2001, ch. 293,
8 6; 1978 Comp., § 22-10-3.3, recompiled and amended as 1978 Comp., § 22-10A-5 by
Laws 2003, ch. 153, § 36; 2007, ch. 263, § 1.

ANNOTATIONS

Cross references. — For transfer of powers and duties of former state board of
education, see 9-24-15 NMSA 1978.

The 1998 amendment, effective May 20, 1998, rewrote this section to the extent that a
detailed comparison is impracticable.

The 1999 amendment, effective June 18, 1999, inserted "at a public school, including a
charter school" and "or a charter school" throughout Subsection B.

The 2001 amendment, effective June 15, 2001, in Subsection B, added "regional
education cooperative" to each of the first five sentences and added "contractor or
contractor's employee” to the fourth sentence.

The 2003 amendment, effective April 4, 2003, recompiled former 22-10-3.3 NMSA
1978 as present 22-10A-5 NMSA 1978 and in Subsection A substituted "licensure" for
"certification” three times, deleted "of education” following "the department" near the
beginning, and substituted "license" for "certificate" near the middle; divided former
Subsection B into present Subsections B and C and deleted former Subsection C;
deleted "including a charter school" at the end of present Subsection B; in present
Subsection C substituted "licensed" for "certified" following "been initially" near the
beginning of the first sentence, substituted "twenty-four” for "twelve" following "within"
near the beginning of the first sentence, deleted "of education" following "the
department” near the end of the first sentence, deleted "including a charter school" near
the middle of the second sentence, inserted "or charter school" following "education
cooperative" near the end of the second sentence, deleted "including a charter school"
following "public school" near the middle of the third sentence, deleted "of education”
following "the department" twice in the fourth sentence, substituted "twenty-four" for
"twelve" following "not more than" near the end of the fourth sentence, and deleted
"including a charter school" at the end; and added present Subsections D, E and F.

The 2007 amendment, effective June 15, 2007, deletes former subsections adds new
Subsections A, F and G.

22-10A-6. Educational requirements for licensure.

A. The state board [department] shall require a person seeking licensure or
reciprocity in elementary or secondary education to have completed the following
minimum requirements in the college of arts and sciences:

Q) twelve hours in English;



(2) twelve hours in history, including American history and western civilization;
(3) six hours in mathematics;
(4)  six hours in government, economics or sociology;

(5) twelve hours in science, including biology, chemistry, physics, geology,
zoology and botany; and

(6) six hours in fine arts.

B. In addition to the requirements specified in Subsections A and C of this section,
the state board [department] shall require that a person seeking standard or alternative
elementary licensure shall have completed six hours of reading courses, and a person
seeking standard or alternative secondary licensure shall have completed three hours of
reading courses in subject matter content. The state board shall establish requirements
that provide a reasonable period of time to comply with the provisions of this subsection.

C. Except for licensure by reciprocity, the state board [department] shall require,
prior to initial licensure, no less than fourteen weeks of student teaching, a portion of
which shall occur in the first thirty credit hours taken in the college of education and
shall be under the direct supervision of a teacher and a portion of which shall occur in
the student's senior year with the student teacher being directly responsible for the
classroom.

D. Nothing in this section shall preclude the state board [department] from
establishing or accepting equivalent requirements for purposes of reciprocal licensure or
minimum requirements for alternative licensure.

E. Vocational teacher preparatory programs may be exempt from Subsections A
through C of this section upon a determination by the state board [department] that
other licensure requirements are more appropriate for vocational teacher preparatory
programs.

History: 1978 Comp., § 22-2-8.7, enacted by Laws 1986, ch. 33, § 8; 1987, ch. 225, §
1; 2001, ch. 255, § 1; 2001, ch. 261, 8 1; recompiled and amended as 1978 Comp., 8
22-10A-6 by Laws 2003, ch. 153, § 37.

ANNOTATIONS

Cross references. — For student achievement, see 22-2C-1 NMSA 1978 et seq.

For transfer of powers and duties of former state board of education, see 9-24-15
NMSA 1978.



Compiler's notes. — This section was compiled as Section 22-2-8.7 NMSA 1978 at the
time of the enactment of Laws 2003, Chapter 143, Section 2.

2001 amendments. — Laws 2001, ch. 261, § 1, effective June 15, 2001, added
Subsection B and redesignated the remaining subsections accordingly; substituted
"Subsections A and C" for "Subsections A and B" in Subsection E; and substituted
"Subsections A through C" for "Subsections A and B" in Subsection F.

This section was also amended by Laws 2001, ch. 255, 8 1. Pursuant to 12-1-8 NMSA
1978, this section is set out as amended by Laws 2001, ch. 261, 81.

The 2003 amendment, Effective April 4, 2003, recompiled former 22-2-8.7 NMSA 1978
as present 22-10A-6 NMSA 1978 and substituted "Educational requirements for
licensure" for "Certification requirements” in the section heading; substituted "licensure
or reciprocity” for "certification" following "person seeking" near the beginning of
Subsection A; in Subsection B substituted "licensure™ for "certification” twice in the first
sentence, and inserted "The state board shall establish requirements that provide a
reasonable period of time to comply with the provisions of this subsection." at the end;
in Subsection C inserted "Except for licensure by reciprocity,” at the beginning,
substituted "initial licensure" for "certification" following "prior to" near the beginning, and
substituted "teacher" for "certified school instructor” following "supervision of a" near the
middle; substituted "licensure" for "certification" twice in Subsection D; deleted former
Subsection E and redesignated former Subsection F as present Subsection E; and
substituted "licensure” for "certification” following "that other" near the middle of present
Subsection E.

22-10A-7. Level one licensure

A. A level one license is a provisional five-year license for beginning teachers that
requires as a condition of licensure that the licensee undergo a formal mentorship
program and an annual intensive performance evaluation by a school administrator for
at least three full school years before applying for a level two license.

B. Each school district, in accordance with department rules, shall provide for the
mentorship and evaluation of level one teachers. At the end of each year and at the end
of the license period, the level one teacher shall be evaluated for competency. If the
teacher fails to demonstrate satisfactory progress and competence annually, the
teacher may be terminated as provided in Section 22-10A-24 NMSA 1978. If the
teacher has not demonstrated satisfactory progress and competence by the end of the
five-year period, the teacher shall not be granted a level two license.

C. Exceptin exigent circumstances defined by department rule, a level one license
shall not be extended beyond the initial period.

D. The department shall issue a standard level one license to an applicant who is at
least eighteen years of age who:



Q) holds a baccalaureate degree from an accredited educational institution;

(2) has successfully completed a department-approved teacher preparation
program from a nationally accredited or state-approved educational institution;

(3) has passed the New Mexico teacher assessments examination; and

(4) meets other qualifications for level one licensure, including clearance of
the required background check.

E. The department shall issue an alternative level one license to an applicant who
meets the requirements of Section 22-10A-8 NMSA 1978.

F. The department shall establish competencies and qualifications for specific grade
levels, types and subject areas of level one licensure, including early childhood,
elementary, middle school, secondary, special education and vocational education.

G. Beginning with the 2003-2004 school year, with the adoption by the department
of a highly objective uniform statewide standard of evaluation for level one teachers, the
minimum salary for a level one teacher shall be thirty thousand dollars ($30,000) for a
standard nine and one-half month contract.

H. Teachers who hold level one licenses on the effective date of the 2003 act must
be evaluated by the end of the 2006-2007 school year.

History: 1978 Comp., 8 22-10A-7, enacted by Laws 2003, ch. 153, § 38; 2005, ch. 315,
§ 5; 2005, ch. 316, § 2.

ANNOTATIONS
Cross references. — For the public education department, see 9-24-4 NMSA 1978.

Effective dates. — The "effective date of this 2003 act" referred to in Subsection H
means Laws 2003, ch. 153 which is April 4, 2003.

2005 amendments. — Laws 2005, ch. 315, 8 5 and Laws 2005, ch. 316, § 2 enact
identical amendments effective April 7, 2005, that change the level one license from a
three-year license to a five-year license in Subsection A; require at least three full
school years of formal mentorship and intensive performance evaluation before a
person may apply for a level two license in Subsection A and change the period of time
within which to demonstrate progress and competence from three years to five years.

22-10A-8. Alternative level one license.

A. The department shall issue an alternative level one license to a person who is at
least eighteen years of age and who has:



(1) completed a baccalaureate degree at an accredited institution of higher
education, including completion of a minimum of thirty credit hours at either the
undergraduate or graduate level in the subject area of instruction for which the person is
applying for a license;

(2) completed a master's degree at an accredited institution of higher
education, including completion of a minimum of twelve graduate credit hours in the
subject area of instruction for which the person is applying for a license; or

(3) completed a doctoral or law degree at an accredited institution of higher
education; and

4) passed the New Mexico teacher assessments examination; and

(5) completed a minimum of twelve semester hours of instruction in teaching
principles in a program approved by the department; or

(6) demonstrated to the department, in conjunction with the school district or
state agency, that the person has met the department-approved competencies for level
one teachers that correspond to the grade level that will be taught.

B. A degree referred to in Subsection A of this section shall correspond to the
subject area of instruction and the particular grade level that will enable the applicant to
teach in a competent manner as determined by the department.

C. An alternative level one teacher shall participate in the same mentorship,

evaluation and other professional development requirements as other level one
teachers.

D. A school district or state agency shall not discriminate against a teacher on the
basis that the teacher holds an alternative level one license.

E. The department shall provide by rule for training and other requirements to
support the use of unlicensed content area experts as resources in classrooms, team
teaching, on-line instruction, curriculum development and other purposes.

History: 1978 Comp., 8§ 22-10A-8, enacted by Laws 2003, ch. 153, § 39; 2007, ch. 264,
§ 1.

ANNOTATIONS
Cross references. — For the public education department, see 9-24-4 NMSA 1978.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.



The 2007 amendment, effective June 15, 2007, adds Subsection E.

22-10A-9. Teacher mentorship program for level one teachers;
purpose; department duties.

A. The purpose of the teacher mentorship program is to provide beginning teachers
with an effective transition into the teaching field, to build on their initial preparation and
to ensure their success in teaching; to improve the achievement of students; and to
retain capable teachers in the classroom and to remove teachers who show little
promise of success.

B. The department shall develop a framework for a teacher mentorship program for
all level one teachers. The department shall work with licensed school employees,
representatives from teacher preparation programs and the higher education
department to establish the framework.

C. The framework shall include:

(1) individual support and assistance for each beginning teacher from a
designated mentor;

(2)  structured training for mentors;

(3) an ongoing, formative evaluation that is used for the improvement of
teaching practice;

(4) procedures for a summative evaluation of beginning teachers'
performance during at least the first three years of teaching, including annual
assessment of suitability for license renewal, and for final assessment of beginning
teachers seeking level two licensure;

(5)  support from local school boards, school administrators and other school
district personnel; and

(6) regular review and evaluation of the teacher mentorship program.
D. The department shall:

(1)  require submission and approval of each school district's teacher
mentorship program;

(2) provide technical assistance to school districts that do not have a well-
developed teacher mentorship program in place;

3) encourage school districts to collaborate with teacher preparation program
administrators at institutions of higher education, career educators, educational



organizations, regional service centers and other state and community leaders in the
teacher mentorship program; and

(4)  distribute available funds for mentorship programs to school districts
annually on a per-teacher basis according to the number of beginning teachers on the
fortieth day of the school year.

E. The department shall require that teacher preparation programs collaborate with
colleges of arts and sciences and high schools to develop a model to provide
mentorship services with structured supervision and feedback to each of their graduates
who have obtained a teaching position in a public high school, including charter schools;
develop cost estimates; and provide recommendations to the legislative education study
committee by November 1, 2007. The model shall provide for the following:

(1) mentorship services for the first year as a level one teacher to each of
their graduates who has obtained a teaching position in any New Mexico public high
school, including charter schools; provided that teacher preparation programs may enter
into contracts or memoranda of agreement with each other or with level three teachers
in providing services to their students;

(2) an annual report to the department of the number of teachers that have
completed each of their programs the previous spring or summer and have been hired
by public high schools, including charter schools, for the following school year; and

(3) anannual report providing a description of the mentorship services that
will be provided to each of their teachers, including the name of the teacher, the grade
level the teacher has been hired to teach and the name of the school and district where
the teacher has been hired.

History: 1978 Comp., § 22-10A-9, enacted by Laws 2003, ch. 153, § 40; 2005, ch. 315,
§ 6; 2005, ch. 316, § 3; 2007, ch. 264, § 3.

ANNOTATIONS

Cross references. — For references to the former commission on higher education,
see 9-25-4.1 NMSA 1978.

For the public education department, see 9-24-4 NMSA 1978.
2005 amendments. — Laws 2005, ch. 315, § 6 and Laws 2005, ch. 316, § 3 enact
identical amendments, effective April 7, 2005, that provide in Subsection C(4) that the

framework shall include evaluation during at least the first three years of teaching.

The 2007 amendment, effective June 15, 2007, adds Paragraph (4) of Subsection D
and Subsection E.



22-10A-10. Level two licensure.

A. A level two license is a nine-year license granted to a teacher who meets the
gualifications for that level and who annually demonstrates essential competency to
teach. If a level two teacher does not demonstrate essential competency in a given
school year, the school district shall provide the teacher with additional professional
development and peer intervention during the following school year. If by the end of that
school year the teacher fails to demonstrate essential competency, a school district may
choose not to contract with the teacher to teach in the classroom.

B. The department shall issue a level two license to an applicant who successfully
completes the level one license or is granted reciprocity as provided by department
rules; demonstrates essential competency required by the department as verified by the
local superintendent through the highly objective uniform statewide standard of
evaluation; and meets other qualifications as required by the department.

C. The department shall provide for qualifications for specific grade levels, types
and subject areas of level two licensure, including early childhood, elementary, middle,
secondary, special education and vocational education.

D. With the adoption by the department of the statewide objective performance
evaluation for level two teachers, the minimum salary for a level two teacher for a
standard nine and one-half month contract shall be as follows:

(1)  for the 2003-2004 school year, thirty thousand dollars ($30,000);
(2)  for the 2004-2005 school year, thirty-five thousand dollars ($35,000); and
(3)  for the 2005-2006 school year, forty thousand dollars ($40,000).

History: 1978 Comp., § 22-10A-10, enacted by Laws 2003, ch. 153, § 41; 2005, ch. 315,
8 7; 2005, ch. 316, § 4.

ANNOTATIONS

2005 amendments. — Laws 2005, ch. 315, § 7 and Laws 2005, ch. 316, § 4 enact
identical amendments, effective April 7, 2005, that delete the former provision that an
applicant complete the three year level one license.

22-10A-11. Level three licensure; tracks for teachers and school
administrators.

A. Alevel three-A license is a nine-year license granted to a teacher who meets the
qualifications for that level and who annually demonstrates instructional leader
competencies. If a level three-A teacher does not demonstrate essential competency in
a given school year, the school district shall provide the teacher with additional



professional development and peer intervention during the following school year. If by
the end of that school year the teacher fails to demonstrate essential competency, a
school district may choose not to contract with the teacher to teach in the classroom.

B. The department shall grant a level three-A license to an applicant who has been
a level two teacher for at least three years and holds a post-baccalaureate degree or
national board for professional teaching standards certification; demonstrates
instructional leader competence as required by the department and verified by the local
superintendent through the highly objective uniform statewide standard of evaluation;
and meets other qualifications for the license.

C. With the adoption by the department of a highly objective uniform statewide
standard of evaluation for level three-A teachers, the minimum salary for a level three-A
teacher for a standard nine and one-half month contract shall be as follows:

(1)  for the 2003-2004 school year, thirty thousand dollars ($30,000);

(2)  for the 2004-2005 school year, thirty-five thousand dollars ($35,000);

(3)  for the 2005-2006 school year, forty thousand dollars ($40,000);

(4)  for the 2006-2007 school year, forty-five thousand dollars ($45,000); and
(5)  for the 2007-2008 school year, fifty thousand dollars ($50,000).

D. A level three-B license is a nine-year license granted to a school administrator
who meets the qualifications for that level. Licenses may be renewed upon satisfactory
annual demonstration of instructional leader and administrative competency.

E. The department shall grant a level three-B license to an applicant who has been
a level three-A teacher for at least one year, has satisfactorily completed department-
approved courses in administration and a department-approved administration
apprenticeship program and demonstrates instructional leader competence required by
the department and verified by the local superintendent through the highly objective
uniform statewide standard of evaluation.

F. Beginning with the 2007-2008 school year, the minimum annual salary for a level
three-B school principal or assistant school principal shall be fifty thousand dollars
($50,000) multiplied by the applicable responsibility factor.

G. By the beginning of the 2008-2009 school year, the department shall adopt a
highly objective uniform statewide standard of evaluation, which includes data sources
linked to student achievement and educational plan for student success progress, for
level three-B school principals and assistant school principals and rules for the
implementation of that evaluation system linked to the level of responsibility at each
school level.



History: 1978 Comp., § 22-10A-11, enacted by Laws 2003, ch. 153, § 42; 2005, ch. 315,
8§ 8; Laws 2005, ch. 316, § 5; 2007, ch. 303, § 1; 2007, ch. 304, § 2.

ANNOTATIONS

2005 amendments. — Laws 2005, ch. 315, 8§ 8 and Laws 2005, ch. 316, § 5, effective
April 7, 2005, except for Subsection F, enact identical amendments to provide in
Subsection A that if a level three-A teacher does not demonstrate competency in a
school year, the school district shall provide the teacher with professional development
and peer intervention during the following school year and that if by the end of that
school year the teacher fails to demonstrate competency, the school district may
choose not to contract with the teacher to teach in the classroom. Subsection F of Laws
2005, ch. 316 provides that the minimum salary requirements apply to the 2007-2008
school year. Laws 2005, ch. 315 provides that the minimum salary requirements apply
to the 2005-2006 school year. Pursuant to 12-1-8 NMSA 1978, this section is set out as
amended by Laws 2005, ch. 316, § 5.

Laws 2005, ch. 316, 8§ 5, effective April 7, 2005, changes the school year in Subsection
F from 2005-2006 to 2007-2008.

As amended by Laws 2005, Subsection F of ch. 315, § 8, provides:

F. Beginning with the 2005-2006 school year, the standard contract and minimum
annual salary for a level three-B school principal shall be based on the size of the
school in which the school principal is employed, as follows:

(1)  for school principals of schools with two hundred or fewer students, a minimum
salary of fifty-eight thousand dollars ($58,000) for a standard ten-month contract;

(2)  for school principals of schools with two hundred one to four hundred students, a
minimum salary of sixty thousand dollars ($60,000) for a standard ten-month contract;

(3)  for school principals of schools with four hundred one to six hundred students, a
minimum salary of sixty-two thousand dollars ($62,000) for a standard ten-month
contract;

(4)  for school principals of schools with six hundred one to eight hundred students, a
minimum salary of sixty-four thousand dollars ($64,000) for a standard ten-month
contract;

(5)  for school principals of schools with eight hundred one to one thousand students,
a minimum salary of sixty-six thousand dollars ($66,000) for a standard ten-month
contract; and



(6) for school principals of schools with more than one thousand students, a
minimum salary of sixty-eight thousand dollars ($68,000) for a standard ten-month
contract.

2007 amendments. — Laws 2007, ch. 303, § 1 and Laws 2007, ch. 304, § 2 enacted
amendments to this section. Laws 2007, ch. 303, 8§ 1 provided for the issuance of a
level three-B license to an applicant who has been a level three-teacher for at least one
year, who holds a current level 2 teacher’s license and who for at least four years has
held the highest-ranked counselor license, who has completed department-approved
courses in administration and an administration apprenticeship program and who
demonstrates instructional leader competence. Because Laws 2007, ch. 304 was
signed after Laws 2007, ch. 303, this section is set out as amended by Laws 2007, ch.
304, § 2. See 12-1-8 NMSA 1978.

Laws 2007, ch. 304, § 2, effective June 15, 2007, amends Subsections F and G to
implement the 2007 amendment of 22-10A-2 NMSA 1978.

Laws 2007, ch. 303, 8§ 1 provides:

"22-10A-11. Level three licensure; tracks for teachers, counselors and school
administrators.

A. A level three-A license is a nine-year license granted to a teacher who meets the
gualifications for that level and who annually demonstrates instructional leader
competencies. If a level three-A teacher does not demonstrate essential competency in
a given school year, the school district shall provide the teacher with additional
professional development and peer intervention during the following school year. If by
the end of that school year the teacher fails to demonstrate essential competency, a
school district may choose not to contract with the teacher to teach in the classroom.

B. The department shall grant a level three-A license to an applicant who has been
a level two teacher for at least three years and holds a post-baccalaureate degree or
national board for professional teaching standards certification; demonstrates
instructional leader competence as required by the department and verified by the local
superintendent through the highly objective uniform statewide standard of evaluation;
and meets other qualifications for the license.

C. With the adoption by the department of a highly objective uniform statewide
standard of evaluation for level three-A teachers, the minimum salary for a level three-A
teacher for a standard nine and one-half month contract shall be as follows:

(1)  for the 2003-2004 school year, thirty thousand dollars ($30,000);

(2)  for the 2004-2005 school year, thirty-five thousand dollars ($35,000);

(3) for the 2005-2006 school year, forty thousand dollars ($40,000);



(4) for the 2006-2007 school year, forty-five thousand dollars ($45,000); and
(5) for the 2007-2008 school year, fifty thousand dollars ($50,000).

D. A level three-B license is a nine-year license granted to a school administrator
who meets the qualifications for that level. Licenses may be renewed upon satisfactory
annual demonstration of instructional leader and administrative competency.

E. The department shall grant a level three-B license to an applicant who:

(2) has been a level three-A teacher for at least one year or who holds a current
level 2 teacher's license and who, for at least four years, has held the highest-ranked
counselor license as provided in Chapter 22, Article 10A NMSA 1978 and rules
promulgated by the department;

(2) has satisfactorily completed department-approved courses in administration and
a department-approved administration apprenticeship program; and

(3) demonstrates instructional leader competence required by the department and
verified by the local superintendent through the highly objective uniform statewide
standard of evaluation.

F. Beginning with the 2007-2008 school year, the standard contract and minimum
annual salary for a level three-B school principal shall be based on the size of the
school in which the school principal is employed, as follows:

(1)  for school principals of schools with two hundred or fewer students, a minimum
salary of fifty-eight thousand dollars ($58,000) for a standard ten-month contract;

(2)  for school principals of schools with two hundred one to four hundred students, a
minimum salary of sixty thousand dollars ($60,000) for a standard ten-month contract;

(3)  for school principals of schools with four hundred one to six hundred students, a
minimum salary of sixty-two thousand dollars ($62,000) for a standard ten-month
contract;

(4)  for school principals of schools with six hundred one to eight hundred students, a
minimum salary of sixty-four thousand dollars ($64,000) for a standard ten-month
contract;

(5)  for school principals of schools with eight hundred one to one thousand students,
a minimum salary of sixty-six thousand dollars ($66,000) for a standard ten-month
contract; and



(6) for school principals of schools with more than one thousand students, a
minimum salary of sixty-eight thousand dollars ($68,000) for a standard ten-month
contract."

22-10A-11.1. Alternative level two or level three license.

A. At the end of an internship of at least one full school year, the department may
issue an alternative level two license to a person who is at least eighteen years of age
and who has a post-baccalaureate degree and at least five years' experience teaching
at the post-secondary level if the person demonstrates to the department, in conjunction
with the school district, charter school, private school or state agency, that the person
has met other department-approved competencies for issuance of a level two license
that correspond to the grade level and subject area that the person will teach.

B. Atthe end of an internship of at least one full school year, the department may
issue an alternative level three-A or level three-B license to a person who is at least
eighteen years of age and who has a post-baccalaureate degree and at least six years'
experience teaching or administering at the post-secondary level if the person
demonstrates to the department, in conjunction with the school district, charter school,
private school or state agency, that the person has met other department-approved
competencies for issuance of a level three-A license that correspond to the grade level
and subject area that the person will teach or for issuance of a level three-B license for
administration.

History: Laws 2007, ch. 146, § 1.
ANNOTATIONS

Effective dates. — Laws 2007, ch. 146, contains no effective date provision, but,
pursuant to N.M. Const., art. IV, § 23, is effective June 15, 2007, 90 days after the
adjournment of the legislature.

22-10A-12. Limited reciprocity.

A teacher or school principal licensed in another state may be granted a level two or
level three license if he has teaching experience, demonstrates the required
competencies and meets other requirements and qualifications for the license for which
he applies, including clearance of the required background check. The local
superintendent may require a mentorship period for the licensee if he deems it
necessary. A teacher who holds an out-of-state license may apply for a lower level
license if he does not meet the requirements for the higher level.

History: 1978 Comp., 8 22-10A-12, enacted by Laws 2003, ch. 153, § 43.

ANNOTATIONS



Emergency clauses. — Laws 2003, ch. 153, 8§ 74 makes the act effective immediately.
Approved April 4, 2003.

22-10A-13. Native American language and culture certificates.

The state board [department] may issue a Native American language and culture
certificate to a person proficient in a Native American language and culture of a New
Mexico tribe or pueblo who meets criteria established by the state board. A
baccalaureate degree is not required for the person applying for this certificate. The
Native American language and culture certificate shall be issued and renewable in
accordance with procedures established by the state board.

History: 1978 Comp., 8 22-10A-13, enacted by Laws 2003, ch. 153, § 44.
ANNOTATIONS

Cross references. — For transfer of the powers and duties of the former state board of
education, see 9-24-1 NMSA 1978.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

22-10A-14. Certificates of waiver.

A. If a local superintendent or governing authority of a state agency certifies to the
department that an emergency exists in the hiring of a qualified person, the department
may issue a certificate of teaching waiver or assignment waiver.

B. The department may issue a certificate of teaching waiver to a person who holds
a baccalaureate degree but does not meet other requirements for licensure as a level
one teacher. Certificates of teaching waivers are one-year waivers and may be renewed
only if the holder provides satisfactory evidence of continued progress toward a level
one license.

C. Atthe request of a local superintendent, the department may issue a certificate of
assignment waiver to a licensed teacher who is assigned to teach outside his teaching
endorsement area. A certificate of assignment waiver may be renewed each school
year if the teacher provides satisfactory evidence of continued progress toward meeting
the requirements for endorsement.

D. A teacher who holds a teaching or assignment waiver shall not be assigned to a
school that has not made adequate yearly progress for two consecutive years.

History: 1978 Comp., 8§ 22-10A-14, enacted by Laws 2003, ch. 153, § 45.

ANNOTATIONS



Emergency clauses. — Laws 2003, ch. 153, 8§ 74 makes the act effective immediately.
Approved April 4, 2003.

22-10A-15. Substitute teacher certificate.

The department shall provide by rule for the qualifications for a substitute teacher
certificate. Substitute teacher certificates shall be issued by the department.

History: 1978 Comp., § 22-10A-15, enacted by Laws 2003, ch. 153, § 46; 2004, ch. 92,
§1.

ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

The 2004 amendment, effective July 1, 2004, changed "state board" to "department” in
two places and deleted "A local school board may provide for additional qualifications or
requirements as it deems necessary".

22-10A-16. Parental notification.

A. Within sixty calendar days from the beginning of each school year, every school
district shall issue a notice to parents that they may obtain information regarding the
professional qualifications of their children's teachers, instructional support providers
and school principals. At a minimum, the information shall include:

(1)  whether the teacher has met state qualifications for licensure for the grade
level and subjects being taught by the teacher;

(2)  whether the teacher is teaching under a teaching or assignment waiver;

(3) the teacher's degree major and any other license or graduate degree held
by the teacher; and

(4)  the qualifications of any instructional support providers if the student is
served by educational assistants or other instructional support providers.

B. A local superintendent shall give written notice to the parents of those students
who are being taught for longer than four consecutive weeks by a substitute teacher or
by a person who is not qualified to teach the grade or subject.

C. The local superintendent shall:

Q) ensure that the notice required by this section is provided by the end of
the four-week period following the assignment of that person to the classroom;



(2) ensure that the notice required by this section is provided in a bilingual
form to a parent whose primary language is not English;

(3) retain a copy of the notice required pursuant to this section; and

(4)  ensure that information relating to teacher licensure is available to the
public upon request.

History: 1978 Comp., 8 22-10A-16, enacted by Laws 2003, ch. 153, § 47.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 153, 8 74 makes the act effective immediately.
Approved April 4, 2003.

22-10A-17. Instructional support provider licenses.

A. The department shall license instructional support providers, including
educational assistants, school counselors, school social workers, school nurses,
speech-language pathologists, psychologists, physical therapists, physical therapy
assistants, occupational therapists, occupational therapy assistants, recreational
therapists, interpreters for the deaf, diagnosticians and other service providers. The
department may provide a professional licensing framework in which licensees can
advance in their careers through the demonstration of increased competencies and the
undertaking of increased duties.

B. The department shall provide by rule for the requirements for licensure of types
of instructional support providers. If an instructional support provider practices a
licensed profession, he shall provide evidence satisfactory to the department that he
holds a current, unsuspended license in the profession for which he is applying to
provide instructional support services. The instructional support provider shall notify the
school district and department immediately if his professional license is suspended,
revoked or denied. Suspension, revocation or denial of a professional license shall be
just cause for discharge or termination and suspension, revocation or denial of the
instructional support provider license.

History: 1978 Comp., § 22-10A-17, enacted by Laws 2003, ch. 153, § 48; 2004, ch. 27,
§ 24.

ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

The 2004 amendment, effective May 19, 2004, changed "state department” to
"department”.



22-10A-17.1. Educational assistants; licensing framework;
qualifications; minimum salaries.

A. All persons who perform services as educational assistants in public schools or
in those special state-supported schools within state agencies must hold valid,
educational assistants licensure issued by the public education department. Educational
assistants shall be assigned, and serve as assistants, to school staff duly licensed by
the public education department. While there may be brief periods when educational
assistants are alone with and in control of a classroom of students, their primary use
shall be to work alongside or under the direct supervision of duly licensed staff.

B. The public education department will, through appropriate rules, institute a
licensure system for educational assistants. The highest level of license must ensure
that educational assistants who hold that level of licensure meet the standard for
paraprofessionals established in federal statute and regulation for employment in a Title
1 program. Educational assistants hired on or after January 8, 2002, who provide
instructional support in a Title 1 program, must meet the qualifications for the highest
level of licensure on the effective date of this statute. Paraprofessionals hired prior to
January 8, 2002, must meet the qualifications for the highest level of licensure by
January 8, 2006.

C. The minimum annual salary for licensed educational assistants shall be twelve
thousand dollars ($12,000) effective in the 2004-2005 school year.

D. The minimum salaries specified in Subsection C of this section may be adjusted
in accordance with appropriations for that purpose in each school year as established
by the secretary of public education.

E. School districts shall initiate the implementation of a career salary framework that
supports the licensure system in public education department rules in fiscal year 2005.

History: Laws 2004, ch. 30, § 1.
ANNOTATIONS
Cross references. — For Title 1, see 20 U.S.C, 6301.
Effective dates. — Laws 2004, ch. 30, 8 2 makes this section effective July 1, 2004.
22-10A-18. School principals; duties.

In addition to other duties prescribed by law, a school principal shall:

A. under the general supervision of the local superintendent, assume
administrative responsibility and overall instructional leadership for the public school to



which he is assigned, including the discipline of students and the planning, operation,
supervision and evaluation of the educational program of the school,

B. recommend to the local superintendent the employment, promotion,
transfer, discharge and termination of school employees in his school;

C. evaluate the performance of school employees and develop professional
development plans or job improvement plans to assist school employees to improve;

D. take disciplinary action against school employees;

E. develop a proposed budget for the public school, with input from the
school council, and submit it to the local superintendent; and

F. perform other duties assigned to him by the local superintendent to
implement the policies of the local school board.

History: 1978 Comp., 8 22-10A-18, enacted by Laws 2003, ch. 153, § 49.
ANNOTATIONS

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

22-10A-19. Teachers and school principals; accountability;
evaluations; professional development; peer intervention;
mentoring.

A. The state board [department] shall adopt criteria and minimum highly objective
uniform statewide standards of evaluation for the annual performance evaluation of
licensed school employees. The local superintendent shall adopt policies, guidelines
and procedures for the performance evaluation process. Evaluation by other school
employees shall be one component of the evaluation tool for school administrators.

B. As part of the highly objective uniform statewide standard of evaluation for
teachers, the school principal shall observe each teacher's classroom practice to
determine the teacher's ability to demonstrate state-adopted competencies.

C. At the beginning of each school year, teachers and school principals shall devise
professional development plans for the coming year, and performance evaluations shall
be based in part on how well the professional development plan was carried out.

D. If a level two or three-A teacher's performance evaluation indicates less than
satisfactory performance and competency, the school principal may require the teacher
to undergo peer intervention, including mentoring, for a period the school principal
deems necessary. If the teacher is unable to demonstrate satisfactory performance and



competency by the end of the period, the peer interveners may recommend termination
of the teacher.

E. Atleast every two years, school principals shall attend a training program
approved by the department to improve their evaluation, administrative and instructional
leadership skills.

History: 1978 Comp., § 22-10A-19, enacted by Laws 2003, ch. 153, § 50.
ANNOTATIONS

Cross references. — For references of the former state board of education, see 9-24-
15 NMSA 1978.

Emergency clauses. — Laws 2003, ch. 153, § 74 makes the act effective immediately.
Approved April 4, 2003.

22-10A-19.1. Professional development; systemic framework;
requirements; department duties.

A. The department shall develop a systemic framework for professional
development that provides training to ensure quality teachers, school principals and
instructional support providers and that improves and enhances student achievement.
The department shall work with licensed school employees, the commission on higher
education [higher education department] and institutions of higher education to establish
the framework.

B. The framework shall include:

(1) the criteria for school districts to apply for professional development funds,
including an evaluation component that will be used by the department in approving
school district professional development plans; and

(2) guidelines for developing extensive professional development activities for
school districts that:

(a) improve teachers' knowledge of the subjects they teach and the ability to
teach those subjects to all of their students;

(b) are an integral part of the public school and school district plans for
improving student achievement;

(c) provide teachers, school administrators and instructional support providers
with the strategies, support, knowledge and skills to help all students meet New Mexico
academic standards;



(d) are high quality, sustained, intensive and focused on the classroom; and

(e) are developed and evaluated regularly with extensive participation of
school employees and parents.

History: Laws 2004, ch. 27, § 25.
ANNOTATIONS

Cross references. — For references to the former commission on higher education,
see 9-25-4.1 NMSA 1978.

Effective dates. — Laws 2004, ch. 27 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, § 23, is effective May 19, 2004, 90 days after
adjournment of the legislature.

22-10A-19.2. Teacher education accountability report.
A. The department shall:

(1) design a uniform statewide teacher education accountability reporting
system to measure and track teacher education candidates from pre-entry to post-
graduation in order to benchmark the productivity and accountability of New Mexico's
teacher work force; provided that the system shall be designed in collaboration with:

(a) all public post-secondary teacher preparation programs in New Mexico,
including those programs that issue alternative licenses;

(b) the teacher preparation programs' respective public post-secondary
educational institutions; and

(c) the higher education department;

(2) require all public post-secondary teacher preparation programs to submit
the data required for the uniform statewide teacher education accountability reporting
system through the department's student teacher accountability reporting system;

3) use the uniform statewide teacher education accountability reporting
system, in conjunction with the department's student teacher education accountability
reporting system, to assess the status of the state's efforts to establish and maintain a
seamless pre-kindergarten through post-graduate system of education;

(4) adopt the format for reporting the outcome measures of each teacher
preparation program in the state; and

(5) issue an annual statewide teacher education accountability report.



B. The annual teacher education accountability report format shall be clear, concise
and understandable to the legislature and the general public. All annual program and
statewide accountability reports shall ensure that the privacy of individual students is
protected.

C. Each teacher preparation program's annual teacher education accountability
report shall include the demographic characteristics of the students and the following
indicators of program success:

(2) the standards for entering and exiting the program,;

(2)  the number of hours required for field experience and for student teaching;

(3) the number and percentage of students needing developmental course
work upon entering the program;

(4)  the number and percentage of students completing the program;

(5) the number and types of degrees received by students who complete the
program;

(6) the number and percentage of students who pass the New Mexico teacher
assessments for initial licensure on the first attempt;

(7)  adescription of the program's placement practices; and

(8) the number and percentage of students hired by New Mexico school
districts.

D. The teacher education accountability report shall include an evaluation plan that
includes high performance objectives. The plan shall include objectives and measures
for:

(1) increasing student achievement for all students;

(2) increasing teacher retention, particularly in the first three years of a
teacher's career;

3) increasing the percentage of students who pass the New Mexico teacher
assessments for initial licensure on the first attempt;

(4) increasing the percentage of secondary school classes taught in core
academic subject areas by teachers who demonstrate by means of rigorous content
area assessments a high level of subject area mastery and a thorough knowledge of the
state's academic content and performance standards;



(5) increasing the percentage of elementary school classes taught by
teachers who demonstrate by means of a high level of performance in core academic
subject areas their mastery of the state academic content and performance standards;
and

(6) increasing the number of teachers trained in math, science and
technology.

E. In addition to the specifications in Subsections C and D of this section, the
annual teacher education accountability report shall also include itemized information on
program revenues and expenditures, including staff salaries and benefits and the
operational cost per credit hour.

F. The annual teacher education accountability report shall be adopted by each
public post-secondary educational institution, reported in accordance with guidelines
established by the department to ensure effective communication with the public and
disseminated to the governor, legislators and other policymakers and business and
economic development organizations by November 1 of each year.

History: Laws 2007, ch. 264, § 2.
ANNOTATIONS

Effective dates. — Laws 2007, ch. 264 contains no effective date provision, but,
pursuant to N.M. Const., art. IV, 8§ 23, is effective June 15, 2007, 90 days after the
adjournment of the legislature.

22-10A-20. Staffing patterns; class load; teaching load.

A. The individual class load for elementary school teachers shall not exceed twenty
students for kindergarten; provided that any teacher in kindergarten with a class load of
fifteen to twenty students shall be entitled to the assistance of an educational assistant.

B. The average class load for elementary school teachers at an individual school
shall not exceed twenty-two students when averaged among grades one, two and three;
provided that any teacher in grade one with a class load of twenty-one or more shall be
entitled to the full-time assistance of an educational assistant.

C. The average class load for an elementary school teacher at an individual school
shall not exceed twenty-four students when averaged among grades four, five and six.

D. The daily teaching load per teacher for grades seven through twelve shall not
exceed one hundred sixty students, except the daily teaching load for teachers of
required English courses in grades seven and eight shall not exceed one hundred thirty-
five with a maximum of twenty-seven students per class and the daily teaching load for



teachers of required English courses in grades nine through twelve shall not exceed
one hundred fifty students with a maximum of thirty students per class.

E. Students receiving special education services integrated into a regular classroom
for any part of the day shall be counted in the calculation of class load averages.
Students receiving special education services not integrated into the regular classroom
shall not be counted in the calculation of class load averages. Only classroom teachers
charged with responsibility for the regular classroom instructional program shall be
counted in determining average class loads. In elementary schools offering only one
grade level, average class loads may be calculated by averaging appropriate grade
levels between schools in the school district.

F. Class load limits provided for in this section do not apply to band or music
classes or athletic electives.

G. The state superintendent [secretary] may waive the individual school class load
requirements established in this section. Waivers shall be applied for annually and a
waiver shall not be granted for more than two consecutive years. Waivers may only be
granted if a school district demonstrates that:

(1) no portable classrooms are available;

(2)  no other available sources of funding exist to meet its need for additional
classrooms;

(3) the school district is planning alternatives to increase building capacity for
implementation within one year; and

(4) the parents of all children affected by the waiver have been notified in
writing:

(a) of the statutory class load requirements;

(b) that the school district has made a decision to deviate from these class
load requirements; and

(c) of the school district plan to achieve compliance with the class load
requirements.

H. If a waiver is granted pursuant to Subsection G of this section to an individual
school, the average class load for elementary school teachers at that school shall not
exceed twenty students in grade one and shall not exceed twenty-five students when
averaged among grades two, three, four, five and six.

I. Each school district shall report to the department the size and composition of
classes subsequent to the fortieth day and the December 1 count. Failure to meet class



load requirements within two years shall be justification for the disapproval of the school
district's budget by the state superintendent [secretary].

J. The department shall report to the legislative education study committee by
November 30 of each year regarding each school district's ability to meet class load
requirements imposed by law.

K. Notwithstanding the provisions of Subsection G of this section, the state board
[department] may waive the individual class load and teaching load requirements
established in this section upon a demonstration of a viable alternative curricular plan
and a finding by the state board that the plan is in the best interest of the school district
and that, on an annual basis, the plan has been presented to and is supported by the
affected teaching staff. The department shall evaluate the impact of each alternative
curricular plan annually. Annual reports shall be made to the legislative education study
committee.

L. Teachers shall not be required to perform noninstructional duties except in
emergency situations as defined by the state board [department]. For purposes of this
subsection, "noninstructional duties” means noon hall duty, noon ground duty and noon
cafeteria duty.

History: 1978 Comp., § 22-2-8.2, enacted by Laws 1986, ch. 33, § 3; 1987, ch. 320, §
1; 1988, ch. 105, § 1; 1990 (1st S.S.), ch. 3, § 1; 1991, ch. 85, § 1; 1992, ch. 86, § 1;
1993, ch. 226, § 5; 1993, ch. 228, § 1; 1994, ch. 109, § 1; recompiled and amended as
1978 Comp., § 22-10A-20 by Laws 2003, ch. 153, § 51.

ANNOTATIONS
Cross references. — For student achievement, see 22-2C-1 NMSA 1978 et seq.
For references to the former state superintendent, see 9-24-15 NMSA 1978.

Compiler's notes. — This section was compiled as Section 22-2-8.2 NMSA 1978 at the
time of the enactment of Laws 2003, Chapter 143, Section 2.

The 1988 amendment, effective May 18, 1988, substituted "instructional assistant” for
"aide" in Subsections A, C(1), D(1), D(2), and D(4); substituted "twenty-two" for "twenty-
three" in Subsection D(2); added present Subsection D(3) and redesignated former
Subsection D(3) as present Subsection D(4); substituted "grades three through six" for
"grades two through six" in Subsection 4; added present Subsection H and
redesignated former Subsection H as present Subsection I; and inserted "and the 1988-
89 school year" in present Subsection I.

The 1990 (1st S.S.) amendment, effective July 1, 1990, in Subsection C, updated the
school year dates, made changes in the grade level references, and added Paragraphs
(5) to (7); rewrote Subsection D; in Subsection F, substituted "with a membership of four



hundred or less" for "with an ADM of four hundred or less"; in Subsection G, deleted "for
a period not to exceed two years" following "in Subsection A of this section" near the
beginning; substituted present Subsection H for the former subsection which read "The
state superintendent may waive the individual class load requirements established in
Subsection B of this section for a period not to exceed two years upon a demonstration
of necessary alternative curricular planning or a temporary shortage of classroom
facilities"; and, in Subsection I, substituted "for the 1990-91 school year" for "for the
1987-88 school year and the 1988-89 school year" in the last sentence.

The 1991 amendment, effective June 14, 1991, in Subsection C, deleted "and
instructional assistant entitlement” following "class load" in Paragraph (2), added
present Paragraph (3), redesignated former Paragraphs (3) to (7) as Paragraphs (4) to
(8) and substituted "1993-94" for "1992-93" in Paragraph (4), "1994-95" for "1993-94" in
Paragraph (5), "1995-96" for "1994-95" in Paragraph (6), "1996-97" for "1995-96" in
Paragraph (7), and "1997-98" for "1996-97" in Paragraph (8); substituted "1992-93" for
"1991-92" in Paragraph (2) of Subsection D; and substituted "1991-92" for "1990-91" in
Subsection I.

The 1992 amendment, effective May 20, 1992, substituted "four hundred" for "400" in
Subsection F and "1993-94 school year" for "1992-93 school year" several times
throughout the section.

1993 amendments. — ldentical amendments to this section were enacted by Laws
1993, ch. 226, 8§ 5, approved April 6, 1993 and effective July 1, 1993, and Laws 1993,
ch. 228, 8§ 1, approved April 7, 1993 and effective June 18, 1993, which deleted "and
grade one" following "kindergarten” in two places and "twenty-two students for grade
two; twenty-four students for grade three; and twenty-five students for grades four
through six" in Subsection A; added the provisions of current Subsections B, C, E and G
to I; deleted former Subsections C to F, pertaining to the dates for phasing in the
provisions of Subsection A, the effective date of the provisions of former Subsection B
and the authority of the state superintendent to waive class load requirements in certain
cases; redesignated former Subsections B, G, H and | as Subsections E, F, J and K;
rewrote Subsection F; added "Notwithstanding the provisions of Subsection F of this
section” at the beginning of Subsection J; substituted "1993-94" for "1992-93" in the
third sentence of Subsection K; and made minor stylistic changes. The section is set out
above as amended by Laws 1993, ch. 228, § 1. See 12-1-8 NMSA 1978.

The 1994 amendment, effective May 18, 1994, substituted the last sentence in
Subsection K for the former last two sentences, which read: "For purposes of this
subsection, "noninstructional duties" means noon hall duty, cafeteria duty, ground duty
and bus duty. It is the intent of the legislature to maintain the provision of this
subsection; provided, however, that for the 1993-94 school year, "noninstructional
duties” shall mean only noon hall duty, noon ground duty and noon cafeteria duty”; and
made minor stylistic changes throughout the section.



The 2003 amendment, effective April, 4, 2003, recompiled former 22-2-8.2 NMSA 1978
as present 22-10A-20 NMSA 1978 and substituted "educational” for "instructional”
following "assistance of an" near the end of Subsection A; and near the end of
Subsection B; deleted "Effective with the 1994-1995 school year" at the beginning of
Subsection C; inserted present Subsection F and redesignated the subsequent
paragraphs accordingly; substituted "G" for "F" following "Subsection" near the
beginning of present Subsection H; and substituted "Teachers" for "Effective with the
1987-88 school year, certified school instructors” at the beginning of present Subsection
L.

Amendments to section made in General Appropriations Act were not proper. —
Amendments to this section made in the General Appropriations Act of 1989 were not
proper, where the 1989 appropriations measure changed the effective dates for various
actions under the statute and enlarged the authority of the state superintendent to waive
class load requirements. The amendments constituted general legislation which, though
necessary or desirable, could not constitutionally be included in an appropriations bill.
1989 Op. Att'y Gen. No. 89-26.

22-10A-21. Employment contracts; duration.

A. All employment contracts between local school boards and certified school
personnel and between governing authorities of state agencies and certified school
instructors shall be in writing on forms approved by the state board [department]. These
forms shall contain and specify the term of service, the salary to be paid, the method of
payment, the causes for termination of the contract and other provisions required by the
regulations of the state board.

B. All employment contracts between local school boards and certified school
personnel and between governing authorities of state agencies and certified school
instructors shall be for a period of one school year except:

(1) contracts for less than one school year are permitted to fill personnel
vacancies which occur during the school year;

(2)  contracts for the remainder of a school year are permitted to staff
programs when the availability of funds for the programs is not known until after the
beginning of the school year;

3) contracts for less than one school year are permitted to staff summer
school programs and to staff federally funded programs in which the federally approved
programs are specified to be conducted for less than one school year,

(4) contracts not to exceed three years are permitted for certified school
administrators in public schools who are engaged in administrative functions for more
than one-half of their employment time; and



(5) contracts not to exceed three years are permitted at the discretion of the
local school board for certified school instructors in public schools who have been
employed in the school district for three consecutive school years.

C. Persons employed under contracts for periods of less than one school year as
provided in Paragraphs (1) and (2) of Subsection B of this section shall be accorded all
the duties, rights and privileges of the Certified School Personnel Act [22-10A-1 NMSA
1978].

D. In determination of eligibility for unemployment compensation rights and benefits
for certified school instructors where those rights and benefits are claimed to arise from
the employment relationship between governing authorities of state agencies or local
school boards and certified school instructors, that period of a year not covered by a
school year shall not be considered an unemployment period.

E. Except as provided in Section 22-10-12 NMSA 1978, a person employed by
contract pursuant to this section has no legitimate objective expectancy of
reemployment, and no contract entered into pursuant to this section shall be construed
as an implied promise of continued employment pursuant to a subsequent contract.

History: 1953 Comp., 8 77-8-8, enacted by Laws 1967, ch. 16, § 113; 1975, ch. 306, 8
7; 1986, ch. 33, § 19; 1999, ch. 214, § 1; 1978 Comp., § 22-10-11, recompiled as 1978
Comp., 8 22-10A-21 by Laws 2003, ch. 153, 8§ 72.

ANNOTATIONS

Cross references. — For references to the former state board of education, see 9-24-
15 NMSA 1978.

The 1999 amendment, effective June 18, 1999, substituted "three years" for "two
years" in Paragraph B(4).

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-11 NMSA 1978,
as 22-10A-21 NMSA 1978, effective April 4, 2003.

Contracts governed by ordinary rules of contract law. — Contracts for employment
made by a school district and its employees are governed by the ordinary rules of
contract law, except where expressly restricted by statute. Board of Educ. v. Jennings,
98 N.M. 602, 651 P.2d 1037 (Ct. App. 1982).

Subsection A is directory only. — Because Subsection A does not prescribe the
result that will follow if a contract is not on a form approved by the state board, it is
directory only. Board of Educ. v. Jennings, 98 N.M. 602, 651 P.2d 1037 (Ct. App. 1982).

Words "for any other good and just cause" in employment contract did not allow
the state board of education to revoke a teacher's certificate for any reason that was not



related to the purposes of the Certified School Personnel Act. New Mexico State Bd. of
Educ. v. Stoudt, 91 N.M. 183, 571 P.2d 1186 (1977).

Extension of two-year contract. — A two-year contract between a local school board
and a certified school administrator may not be extended for an additional year, in light
of this section, which states that a school administrator's contract may not exceed two

years. 1988 Op. Att'y Gen. No. 88-55.

22-10A-22. Notice of reemployment; termination.

On or before the last day of the school year of the existing employment contract, the
local school board or the governing authority of the state agency shall serve written
notice of reemployment or termination on each certified school instructor employed by
the school district or state agency. A notice of reemployment shall be an offer of
employment for the ensuing school year. A notice of termination shall be a notice of
intention not to reemploy for the ensuing school year. Failure of the local school board
or the governing authority of the state agency to serve a written notice of reemployment
or termination on a certified school instructor shall be construed to mean that notice of
reemployment has been served upon the person for the ensuing school year according
to the terms of the existing employment contract but subject to any additional
compensation allowed other certified school instructors of like qualifications and
experience employed by the school district or state agency. Nothing in this section shall
be construed to mean that failure of a local school board or the governing authority of
the state agency to serve a written notice of reemployment or termination shall
automatically extend a certified school instructor's employment contract for a period in
excess of one school year.

History: 1953 Comp., 8 77-8-9, enacted by Laws 1967, ch. 16, § 114; 1975, ch. 306, 8
8; 1986, ch. 33, § 20; 1978 Comp., § 22-10-12, recompiled as 1978 Comp., § 22-10A-
22 by Laws 2003, ch. 153, § 72.

ANNOTATIONS

Cross references. — For grounds and procedure for refusal of reemployment of
certified school instructors with tenure rights, see 22-10A-24 NMSA 1978.

For applicability of provisions of section, see 22-10A-26 NMSA 1978.

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-12 NMSA 1978,
as 22-10A-22 NMSA 1978, effective April 4, 2003.

Failure to serve required notice upon nontenured teacher. — Because appeal to
the state board was available only to tenured teachers for a local board's failure to serve
the required notice, the failure of the local board to give a nontenured teacher the
written notice required by the regulation 14 days before the end of the school year did



not require that the court order her re-employment for an additional year. Provoda v.
Maxwell, 111 N.M. 578, 808 P.2d 28 (1991).

A regulation of the state board of education requiring that notice of reemployment or
termination be served no later than 14 days before the end of the school year did not
give a nontenured teacher an enforceable right to notice before the end of the school
year, and therefore the board's notice of intent not to employ, timely served in
accordance with this section, complied with the law. Giangreco v. Murlless, 1997-
NMCA-061, 123 N.M. 498, 943 P.2d 532.

Reemployment offer to come from school board. — An official offer to reemploy can
come only from the school board; thus, a teacher's purported acceptance of
employment based on a memorandum from his supervisors of their intent to
recommend his reemployment did not form an employment contract. Giangreco v.
Murlless, 1997-NMCA-061, 123 N.M. 498, 943 P.2d 532.

Administrators have no tenure rights. — While certified school instructors have
procedural due process and certain other rights under the School Personnel Act,
administrators have no tenure rights and therefore have no expectation of continued
employment. Swinney v. Deming Bd. of Educ., 117 N.M. 492, 873 P.2d 238 (1994).

Mandatory construction. — Statutes requiring giving of notice of reemployment or
dismissal are generally construed as mandatory, and in the absence of the giving of
such notice reemployment is usually held to be effected. 1961-62 Op. Att'y Gen. No. 62-
129.

Law reviews. — For annual survey of New Mexico law relating to administrative law,
see 12 N.M.L. Rev. 1 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. Jur. 2d Schools 88 204 et seq.;
231 to 233.

Right to dismiss public schoolteacher on ground that services are no longer needed,
100 A.L.R.2d 1141.

What constitutes "incompetency" or "inefficiency” as a ground for dismissal or demotion
of public schoolteacher, 4 A.L.R.3d 1090.

Sufficiency of notice of intention to discharge or not to rehire teacher, under statutes
requiring such notice, 52 A.L.R.4th 301.

Liability of school authorities for hiring or retaining incompetent or otherwise unsuitable
teacher, 60 A.L.R.4th 260.

Right to unemployment compensation or social security benefits of teacher or other
school employee, 33 A.L.R.5th 643.



78 C.J.S. Schools and School Districts § 214 et seq.

22-10A-23. Reemployment; acceptance; rejection; binding contract.

A. Each certified school instructor shall deliver to the local school board of the
school district or to the governing authority of the state agency in which the person is
employed a written acceptance or rejection of reemployment for the ensuing school
year within fifteen days from the following:

(1) the date written notice of reemployment is served upon the person; or

(2)  the last day of the school year when no written notice of reemployment or
termination is served upon the person on or before the last day of the school year.

B. Delivery of the written acceptance of reemployment by a certified school
instructor creates a binding employment contract between the certified school instructor
and the local school board or the governing authority of the state agency until the
parties enter into a formal written employment contract. Written employment contracts
between local school boards or governing authorities of state agencies and certified
school instructors shall be executed by the parties not later than ten days before the first
day of a school year.

History: 1953 Comp., 8 77-8-10, enacted by Laws 1967, ch. 16, § 115; 1975, ch. 306, 8
9; 1986, ch. 33, § 21; 1978 Comp., § 22-10-13, recompiled as 1978 Comp., § 22-10A-
23 by Laws 2003, ch. 153, § 72.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-13 NMSA 1978,
as 22-10A-23 NMSA 1978, effective April 4, 2003.

Failure to serve required notice upon nontenured teacher. — A regulation of the
state board of education requiring that notice of reemployment or termination be served
no later than 14 days before the end of the school year did not give a nontenured
teacher an enforceable right to notice before the end of the school year, and therefore
the board's notice of intent not to employ, timely served in accordance with 22-10-12
NMSA 1978, complied with the law. Giangreco v. Murlless, 1997-NMCA-061, 123 N.M.
498, 943 P.2d 532.

Necessity for acceptance. — Where if teacher did not receive notice of termination of
employment, and such would constitute an offer of reemployment, but teacher did not
deliver an acceptance to school board within statutory period, there was no binding
contract of employment. Hyde v. Taos Mun. School, 84 N.M. 206, 501 P.2d 194 (1972).

Time requirement for acceptance. — This section does not authorize written
acceptance within 15 days of the end of school, but from the end of school; moreover,



the entirety of the section indicates that acceptance is contemplated only after school
has ended without the teacher having received any notice. Provoda v. Maxwell, 111
N.M. 578, 808 P.2d 28 (1991).

22-10A-24. Termination decisions; local school board; governing
authority of a state agency; procedures.

A. A local school board or governing authority of a state agency may terminate an
employee with fewer than three years of consecutive service for any reason it deems
sufficient. Upon request of the employee, the superintendent or administrator shall
provide written reasons for the decision to terminate. The reasons shall be provided
within ten working days of the request. The reasons shall not be publicly disclosed by
the superintendent, administrator, local school board or governing authority. The
reasons shall not provide a basis for contesting the decision under the School
Personnel Act [22-10A-1 NMSA 1978].

B. Before terminating a non-certified school employee, the local school board or
governing authority shall serve the employee with a written notice of termination.

C. An employee who has been employed by a school district or state agency for
three consecutive years and who receives a notice of termination pursuant to either
Section 22-10-12 NMSA 1978 [recompiled] or this section, may request an opportunity
to make a statement to the local school board or governing authority on the decision to
terminate him by submitting a written request to the local superintendent or
administrator within five working days from the date written notice of termination is
served upon him. The employee may also request in writing the reasons for the action
to terminate him. The local superintendent or administrator shall provide written reasons
for the notice of termination to the employee within five working days from the date the
written request for a meeting and the written request for the reasons were received by
the local superintendent or administrator. Neither the local superintendent or
administrator nor the local school board or governing authority shall publicly disclose its
reasons for termination.

D. Alocal school board or governing authority may not terminate an employee who
has been employed by a school district or state agency for three consecutive years
without just cause.

E. The employee's request pursuant to Subsection C of this section shall be granted
if he responds to the local superintendent's or administrator's written reasons as
provided in Subsection C of this section by submitting in writing to the local
superintendent or administrator a contention that the decision to terminate him was
made without just cause. The written contention shall specify the grounds on which it is
contended that the decision was without just cause and shall include a statement of the
facts that the employee believes support his contention. This written statement shall be
submitted within ten working days from the date the employee receives the written
reasons from the local superintendent or administrator. The submission of this



statement constitutes a representation on the part of the employee that he can support
his contentions and an acknowledgment that the local school board or governing
authority may offer the causes for its decision and any relevant data in its possession in
rebuttal of his contentions.

F. Alocal school board or governing authority shall meet to hear the employee's
statement in no less than five or more than fifteen working days after the local school
board or governing authority receives the statement. The hearing shall be conducted
informally in accordance with the provisions of the Open Meetings Act [10-15-1.1 NMSA
1978]. The employee and the local superintendent or administrator may each be
accompanied by a person of his choice. First, the superintendent shall present the
factual basis for his determination that just cause exists for the termination of the
employee, limited to those reasons provided to the employee pursuant to Subsection C
of this section. Then, the employee shall present his contentions, limited to those
grounds specified in Subsection E of this section. The local school board or governing
authority may offer such rebuttal testimony as it deems relevant. All withesses may be
guestioned by the local school board or governing authority, the employee or his
representative and the local superintendent or administrator or his representative. The
local school board or governing authority may consider only such evidence as is
presented at the hearing and need consider only such evidence as it considers reliable.
No record shall be made of the proceeding. The local school board or governing
authority shall notify the employee and the local superintendent or administrator of its
decision in writing within five working days from the conclusion of the meeting.

History: 1953 Comp., § 77-8-11, enacted by Laws 1967, ch. 16, § 116; 1975, ch. 306, §
10; 1979, ch. 86, 8§ 1; 1983, ch. 103, 8 1; reenacted by Laws 1986, ch. 33, § 22; 1987,
ch. 320, 8§ 5; 1990, ch. 90, § 2; 1991, ch. 187, § 4; 1993, ch. 226, § 27; 1994, ch. 110, §
2; 1978 Comp., § 22-10-14, recompiled as 1978 Comp., § 22-10A-24 by Laws 2003, ch.
153, § 72.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-14 NMSA 1978,
as 22-10A-24 NMSA 1978, effective April 4, 2003.

Compiler's notes. — Section 22-10-12 NMSA 1978 referred to in Subsection C was
recompiled by Laws 2003, ch. 153, § 72 as 22-10A-22 NMSA 1978, effective April 4,
2003.

The 1990 amendment, effective May 16, 1990, inserted "governing authority of a state
agency" in the catchline and in the first sentence of Subsection A and "or governing
authority" following "local school board", "or state agency" following "school district”", and
"local" before "superintendent” throughout the section; added the final four sentences in
Subsection A; in Subsection B, substituted "five working days" for "five calendar days" in
two places and deleted "local school board's" preceding "action to terminate him" at the

end of the second sentence; in Subsection C, inserted "state agency" in Subparagraph



(c) of Paragraph (2); substituted "ten working days" for "five calendar days" in the third
sentence of Subsection D; and, in Subsection E, substituted "in no less than five or
more than fifteen working days" for "within ten calendar days" in the first sentence and
"five working days" for "five calendar days" in the final sentence.

The 1991 amendment, effective June 14, 1991, rewrote this section to the extent that a
detailed comparison would be impracticable.

The 1993 amendment, effective July 1, 1993, substituted "Subsection A" for
"Subsection B" in the first sentence and "were received" for "was received" in the third
sentence of Subsection B; substituted "Subsection B" for "Subsection C" in two places
in the first sentence of Subsection D and in the fourth sentence of Subsection E; and
substituted "Subsection D" for "Subsection E" in the fifth sentence of Subsection E.

The 1994 amendment, effective May 18, 1994, substituted "employee" for "certified
school instructor” throughout the section, rewrote the first sentence of Subsection A,
added Subsection B and redesignated former Subsections B through E as Subsections
C through F and made related changes, substituted "or this section" for "or Subsection
A of this section" in Subsection C, and substituted "terminate" for "refuse to reemploy" in
Subsection D.

l. GENERAL CONSIDERATION.

Effect of 1994 amendment. — The 1994 amendment to this section and 22-10-14.1
NMSA 1978 [now 22-10A-25 NMSA 1978] does not protect a non-certified public school
employee who was terminated a few days after the effective date of the amendment
when the termination was authorized by the terms of a contract that predated the
effective date of the amendment. Gadsden Fed'n of Teachers v. Board of Educ., 1996-
NMCA-069, 122 N.M. 98, 920 P.2d 1052.

Constitutionality. — The procedures in this section, 22-10-14.1 [now 22-10A-25 NMSA
1978], 22-10-17 [now 22-10A-27 NMSA 1978], and 22-10-17.1 NMSA 1978 [now 22-
10A-28 NMSA 1978] satisfy the requirements of the due process clause of the
fourteenth amendment to the Constitution of the United States. 1988 Op. Att'y Gen. No.
88-05.

I. TENURE RIGHTS.
A. GENERALLY.

Compiler's notes. — Most of the cases cited in the notes below were decided under
this section as it existed prior to the 1986 reenactment. Prior to the reenactment, the
section provided for tenure rights for certified school instructors employed for three
consecutive school years and having entered into an employment contract for a fourth
consecutive school year. See now 22-10-11E NMSA 1978 [now 22-10A-21 NMSA
1978], which provides that, except as provided in 22-10-12 NMSA 1978 [now 22-10A-22



NMSA 1978], no person employed by contract pursuant to 22-10-11 NMSA 1978 [now
22-10A-21 NMSA 1978] shall have a legitimate objective expectancy of reemployment,
and Subsection F of this section.

Drawing on facts predating statute not retroactive application. — The supreme
court has held that teacher tenure laws are prospective in application. However, a
statute is not applied retroactively merely because it draws upon antecedent facts for its
operation. Lucero v. Board of Regents, 91 N.M. 770, 581 P.2d 458 (1978).

Persons to whom applicable. — Only certified school instructors with three or more
years of service are entitled to procedural due process prior to nonrenewal; the statutory
scheme does not give similar protection to administrators at the expiration and
nonrenewal of their contracts. Cole v. Ruidoso Mun. Sch., 947 F.2d 903 (10th Cir.
1991).

While certified school instructors have procedural due process and certain other rights
under the School Personnel Act, administrators have no tenure rights and therefore
have no expectation of continued employment. Swinney v. Deming Bd. of Educ., 117
N.M. 492, 873 P.2d 238 (1994).

The legislature purposely excluded school administrators from the protections afforded
certified school instructors. Naranjo v. Board of Educ., 119 N.M. 401, 891 P.2d 542
(1995).

Teacher at state school held entitled to tenure. — Where a certified teacher seeking
recognition as a tenured teacher had been employed for three consecutive years prior
to the effective date of the 1975 amendment making this section applicable to state
agencies, and had entered into a contract for the fourth consecutive year after the
amendment became effective, his years of service prior to that date could be counted
towards the required number of years of employment, since a contract had been
entered into after the effective date of the amendment. Lucero v. Board of Regents, 91
N.M. 770, 581 P.2d 458 (1978).

Section required only that a certified school instructor be employed by a school
district; it did not limit that employment to teaching positions or to employment in a
single school within that district. Penasco Indep. School Dist. No. 4 v. Lucero, 86 N.M.
683, 526 P.2d 825 (Ct. App. 1974)(decided prior to 1983 amendment).

Instructor lost tenure rights upon employment as administrator. — A certified
school instructor who had previously acquired tenure rights as a certified school
instructor with a public school district lost those tenure rights as a result of being
reemployed for the next consecutive school year as a certified school administrator.
Atencio v. Board of Educ., 99 N.M. 168, 655 P.2d 1012 (1982)(decided prior to 1983
amendment adding last sentence of Subsection B).



An individual who voluntarily changed his teacher status to become a certified school
administrator did not retain a property interest as a tenured certified school instructor
entitled to protection by due process. Atencio v. Board of Educ., 99 N.M. 168, 655 P.2d
1012 (1982)(decided prior to 1983 amendment).

Reduction in force or staff realignment. — A tenured teacher subject to termination
under a reduction-in-force plan is entitled to bump a non-tenured teacher holding a
position for which both are certified, or take priority over a non-tenured teacher in
obtaining the necessary certification for a vacant position for which neither is presently
certified. However, a tenured teacher can be terminated and a non-tenured teacher
retained as an alternative to a staff realignment which would seriously affect the
educational program. New Mexico State Bd. of Educ. v. Abeyta, 107 N.M. 1, 751 P.2d
685 (1988).

Reemployment offer to come from school board. — An official offer to reemploy can
come only from the school board; thus, a teacher's purported acceptance of
employment based on a memorandum from his supervisors of their intent to
recommend his reemployment did not form an employment contract. Giangreco v.
Murlless, 1997-NMCA-061, 123 N.M. 498, 943 P.2d 532.

"Employed" required that a contract be entered into for four consecutive years and
services be rendered. 1968 Op. Att'y Gen. No. 68-70.

Teacher did not acquire tenure where the three years of service were not
consecutive, being interrupted by a leave of absence for one year. 1968 Op. Att'y Gen.
No. 68-70.

Policy behind tenure statute. — The legislature recognized the sound public policy of
retaining in the public school system teachers who had become increasingly valuable by
reason of their experience and had by statute assured these public servants an
indefinite tenure of position during satisfactory performance of their duties. 1963-64 Op.
Att'y Gen. No. 63-152 (rendered under former law).

B. PROCEDURE FOR REFUSAL TO REEMPLOY.

Compiler's notes. — The cases cited in the notes below were decided under former
22-10-15 NMSA 1978, repealed in 1986.

Sufficiency of notice of termination. — Where teacher with tenure rights was only
given two days notice - excluding the date of service - before the end of the school year,
and under the regulations prescribed by the state board she was entitled to no less than
14 days notice before the end of the school year, the conduct of the local board in failing
to follow the regulation amounted to unfairness, and although teacher may have known
her principal was going to recommend to the local board that she not be reemployed,
this placed no burden upon her to employ an attorney, or to otherwise begin the
preparation of her defense, in anticipation of the ruling of the local board. She was



entitled, insofar as the section and the rule permitted, to a timely notice, pursuant to the
requirements of the rule. Brininstool v. New Mexico State Bd. of Educ., 81 N.M. 319,
466 P.2d 885 (Ct. App. 1970).

Evaluation reports by a school principal and a supervisor addressed "To Whom It May
Concern," copies of which were sent to counsel for teacher, did not constitute the
written statement of the cause or causes for his dismissal even though the letter by
which these evaluation reports were transmitted referred to them as formal charges on
file with the local board, and also advised of complaints and observations made against
teacher by school patrons and parents. Belen Mun. Bd. of Educ. v. Sanchez, 75 N.M.
386, 405 P.2d 229 (1965).

Grounds for termination. — Absent grounds personal to a teacher, to terminate his
services it is necessary to show affirmatively that there is no position available which he
is qualified to teach, and where a local board asserts no grounds personal to the
teacher, it is up to them to prove that no position is available for which he is qualified.
Penasco Indep. School Dist. No. 4 v. Lucero, 86 N.M. 683, 526 P.2d 825 (Ct. App.
1974).

Absent grounds personal to the teacher, to terminate her services it was necessary to
show affirmatively that there was no position available which tenured teacher was
qualified to teach. Fort Sumner Mun. School Bd. v. Parsons, 82 N.M. 610, 485 P.2d 366
(Ct. App.), cert. denied, 82 N.M. 601, 485 P.2d 357 (1971).

C. HEARINGS.

Compiler's notes. — The cases cited in the notes below were decided under former
22-10-19 NMSA 1978, repealed in 1986.

Hearing prerequisite to appeal. — It is well settled that a teacher must first seek a
hearing before the local board and, if dissatisfied there, appeal from an adverse
decision of the local board to the state board of education. Shepard v. Board of Educ.,
81 N.M. 585, 470 P.2d 306 (1970).

The right to appeal to the state board, affirmatively authorized, is from a decision of the
local board "after a hearing." The negative implication is that where no hearing has
been held, an appeal to the state board is not authorized. Absent a hearing before the
local board, neither the state board nor the court of appeals has jurisdiction over any
matter presented. Quintana v. State Bd. of Educ., 81 N.M. 671, 472 P.2d 385 (Ct. App.),
cert. denied, 81 N.M. 668, 472 P.2d 382 (1970).

A teacher whose contract was not renewed and who so desired had an obligation to call
for a hearing before the local school board, to be followed by an appeal to state board of
education in event decision of the local board was unsatisfactory, before resorting to the
courts for relief. Jones v. Board of School Dirs., 55 N.M. 195, 230 P.2d 231 (1951).



Local board's decision must rest on its conclusion of law and the conclusion must
in turn be supported by one or more findings of fact. Morgan v. New Mexico State Bd. of
Educ., 83 N.M. 106, 488 P.2d 1210 (Ct. App.), cert. denied, 83 N.M. 105, 488 P.2d
1209 (1971).

Admission of hearsay evidence. — Where discharged school principal, appealing
from his discharge for insubordination, complained of the admission of four written
exhibits at the local board hearing on the basis that the documents were hearsay and
prejudicial to his interest, and where none of the four exhibits contained evidence of
insubordination during the term of the current contract, but each tended to establish that
principal's insubordination during the current contract was willful, admission of the
written hearsay was not error, since it could not have said that principal's right to a fair
hearing, or his interests, was substantially prejudiced thereby. McAlister v. New Mexico
State Bd. of Educ., 82 N.M. 731, 487 P.2d 159 (Ct. App. 1971).

1. NON-TENURED EMPLOYERS.

Due process required. — Exhaustion of administrative remedies as a precursor to
plaintiff's suit for wrongful termination was not required where school district did not
inform plaintiff of his right to attend the board meeting where his termination would be
discussed, and thereby deprived plaintiff of his due process right to employ the
administrative process mandated by this section. Franco v. Carlsbad Mun. Schs., 2001-
NMCA-042, 130 N.M. 543, 28 P.3d 531.

Law reviews. — For 1984-88 survey of New Mexico administrative law, 19 N.M.L. Rev.
575 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Request for hearing, sufficiency under
statute requiring hearing on request before discharge, 89 A.L.R.2d 1018.

Who is "teacher" for purposes of tenure statute, 94 A.L.R.3d 141.
Termination of teacher's tenure status by resignation, 9 A.L.R.4th 729.

Validity and construction of statutes, ordinances, or regulations requiring competency
tests of schoolteachers, 64 A.L.R.4th 642.

22-10A-25. Appeals; independent arbitrator; qualifications;
procedure; binding decision.

A. An employee who is still aggrieved by a decision of a local school board or
governing authority rendered pursuant to Section 22-10-14 NMSA 1978 [recompiled]
may appeal the decision to an arbitrator. A written appeal shall be submitted to the local
superintendent or administrator within five working days from the receipt of the local
school board's or governing authority's written decision or the refusal of the board or
authority to grant a hearing. The appeal shall be accompanied by a statement of



particulars specifying the grounds on which it is contended that the decision was
impermissible pursuant to Subsection E of Section 22-10-14 NMSA 1978 [recompiled]
and including a statement of facts supporting the contentions. Failure of the employee
to submit a timely appeal or a statement of particulars with the appeal shall disqualify
him for any appeal and render the local school board's or governing authority's decision
final.

B. The local school board or governing authority and the employee shall meet within
ten working days from the receipt of the request for an appeal and select an
independent arbitrator to conduct the appeal. If the parties fail to agree on an
independent arbitrator, they shall request the presiding judge in the judicial district in
which the employee's public school is located to select one. The presiding judge shall
select the independent arbitrator within five working days from the date of the parties'
request.

C. A qualified independent arbitrator shall be appointed who is versed in
employment practices and school procedures and who preferably has experience in the
practice of law. No person shall be appointed to serve as the independent arbitrator who
has any direct or indirect financial interest in the outcome of the proceeding, has any
relationship to any party in the proceeding, is employed by the local school board or
governing authority or is a member of or employed by any professional or labor
organization of which the employee is a member.

D. Appeals from the decision of the local school board or governing authority shall
be decided after a de novo hearing before the independent arbitrator. The issue to be
decided by the independent arbitrator is whether there was just cause for the decision of
the local school board or governing authority to terminate the employee.

E. The de novo hearing shall be held within thirty working days from the selection of
the independent arbitrator. The arbitrator shall give written notice of the date, time and
place of the hearing, and such notice shall be sent to the employee and the local school
board or governing authority.

F. Each party has the right to be represented by counsel at the hearing before the
independent arbitrator.

G. Discovery shall be limited to depositions and requests for production of
documents on a time schedule to be established by the independent arbitrator.

H. The independent arbitrator may issue subpoenas for the attendance of witnesses
and for the production of books, records, documents and other evidence and shall have
the power to administer oaths. Subpoenas so issued shall be served and enforced in
the manner provided by law for the service and enforcement of subpoenas in a civil
action.



I. The rules of civil procedure shall not apply to the de novo hearing, but it shall be
conducted so that both contentions and responses are amply and fairly presented. To
this end, the independent arbitrator shall permit either party to call and examine
witnesses, cross-examine witnesses and introduce exhibits. The technical rules of
evidence shall not apply, but, in ruling on the admissibility of evidence, the independent
arbitrator shall require reasonable substantiation of statements or records tendered, the
accuracy or truth of which is in reasonable doubit.

J. The local school board or governing authority has the burden of proof and shall
prove by a preponderance of the evidence that, at the time the notice of termination was
served on the employee, the local school board or governing authority had just cause to
terminate the employee. If the local school board or governing authority proves by a
preponderance of the evidence that there was just cause for its action, then the burden
shifts to the employee to rebut the evidence presented by the local school board or
governing authority.

K. The independent arbitrator shall uphold the local school board's or governing
authority's decision only if it proves by a preponderance of the evidence that, at the time
the notice of termination was served on the employee, the local school board or
governing authority had just cause to terminate the employee. If the local school board
or governing authority fails to meet its burden of proof or if the employee rebuts the
proof offered by the local school board or governing authority, the arbitrator shall
reverse the decision of the local school board or governing authority.

L. No official record shall be made of the hearing. Either party desiring a record of
the arbitration proceedings may, at his own expense, record or otherwise provide for a
transcript of the proceedings; provided, however, that the record so provided shall not
be deemed an official transcript of the proceedings nor shall it imply any right of
automatic appeal or review.

M. The independent arbitrator shall render a written decision affirming or reversing
the action of the local school board or governing authority. The decision shall contain
findings of fact and conclusions of law. The parties shall receive actual written notice of
the decision of the independent arbitrator within ten working days from the conclusion of
the de novo hearing.

N. The sole remedies available under this section shall be reinstatement or payment
of compensation reinstated in full but subject to any additional compensation allowed
other employees of like qualifications and experience employed by the school district or
state agency and including reimbursement for compensation during the entire period for
which compensation was terminated, or both, less an offset for any compensation
received by the employee during the period the compensation was terminated.

O. Unless a party can demonstrate prejudice arising from a departure from the
procedures established in this section and in Section 22-10-14 NMSA 1978
[recompiled], such departure shall be presumed to be harmless error.



P. The decision of the independent arbitrator shall be binding on both parties and
shall be final and nonappealable except where the decision was procured by corruption,
fraud, deception or collusion, in which case it shall be appealed to the district court in
the judicial district in which the public school or state agency is located.

Q. Each party shall bear its own costs and expenses. The independent arbitrator's
fees and other expenses incurred in the conduct of the arbitration shall be assigned at
the discretion of the independent arbitrator.

R. Local school districts shall file a record with the department of education of all
terminations and all actions arising from terminations annually.

History: 1978 Comp., § 22-10-14.1, enacted by Laws 1986, ch. 33, § 23; 1990, ch. 90,
§ 3; 1991, ch. 187, § 5; 1994, ch. 110, § 3; recompiled as 1978 Comp., § 22-10A-25 by
Laws 2003, ch. 153, § 72.

ANNOTATIONS

Compiler's notes. — Section 22-10-14 NMSA 1978 referred to in Subsections A and O
was recompiled by Laws 2003, ch. 153, § 73 as 22-10A-24 NMSA 1978, effective April
4, 2003.

The 1990 amendment, effective May 16, 1990, inserted "or governing authority"
following "local school board" throughout the section; in Subsection A, deleted "who has
been employed by a school district for three consecutive years and" following "school
instructor”, rewrote the second sentence which read "A written request for an appeal
shall be submitted to the local superintendent within five calendar days from the receipt
of the local school board's written decision or the refusal of the board to grant a
hearing”; in Subsection B, substituted "ten working days" for "ten calendar days" in the
first sentence and "five working days" for "five calendar days" in the third sentence;
substituted "thirty working days" for "thirty calendar days" in Subsection E; substituted
"ten working days" for "ten calendar days" in the third sentence of Subsection M;
inserted "or state agency" following "school district" in two places in Subsection N and
following "public school" near the end of Subsection P; and, in Subsection Q,
substituted "assigned at the discretion of the arbitrator” for "borne by the school district;
provided that if the certified school instructor does not prevail in the proceeding, he shall
be responsible for reimbursing the school district for the costs incurred in the conduct of
the arbitration proceedings and the arbitrator's fees" at the end thereof.

The 1991 amendment, effective June 14, 1991, rewrote this section to the extent that a
detailed comparison would be impracticable.

The 1994 amendment, effective May 18, 1994, substituted "employee" for "certified
school instructor” throughout the section, substituted "Subsection E of Section 22-10-14
NMSa 1978" for "Subsection D of Section 22-10-14 NMSA 1978" in Subsection A, and



substituted "professional or labor organization" for "teachers' organization" in
Subsection C.

Recompilations. — Laws 2003, ch. 153, 8§ 72 recompiles former 22-10-14.1 NMSA
1978, as 22-10A-25 NMSA 1978, effective April 4, 2003.

Effect of 1994 amendment. — The 1994 amendment to this section and 22-10-14
NMSA 1978 does not protect a non-certified public school employee who was
terminated a few days after the effective date of the amendment when the termination
was authorized by the terms of a contract that predated the effective date of the
amendment. Gadsden Fed'n of Teachers v. Board of Educ., 1996-NMCA-069, 122 N.M.
98, 920 P.2d 1052.

Adequate review necessary for reversal. — Before the state board opts to reject the
decision of its hearing officer, particularly when the credibility of the witnesses is at
issue, at the very least it must review so much of the transcript of the proceedings
before the hearing officer as is necessary to support its decision (decided under former
22-10-20 NMSA 1978). Board of Educ. v. New Mexico State Bd. of Educ., 106 N.M.
129, 740 P.2d 123 (Ct. App. 1987).

Arbitration not required. — Plaintiff was not required to appeal his termination by a
school district to an independent arbitrator before filing suit for wrongful termination,
where the district's own procedures successfully thwarted any possible effort by plaintiff
to utilize available administrative procedures. Franco v. Carlsbad Mun. Schs., 2001-
NMCA-042, 130 N.M. 543, 28 P.3d 531.

Board's reversal of hearing officer held erroneous. — The state board improvidently
found that the local board did not establish sufficient cause for its discharge of a teacher
by a preponderance of the evidence, in light of the number of witnesses testifying before
the local board as to the teacher's sexual advances and the nature of their testimony
(decided under former 22-10-20 NMSA 1978). Board of Educ. v. New Mexico State Bd.
of Educ., 106 N.M. 129, 740 P.2d 123 (Ct. App. 1987).

Appeals to state board under former 22-10-20 NMSA 1978. — See Board of Educ. v.
State Bd. of Educ., 79 N.M. 332, 443 P.2d 502 (Ct. App. 1968); Morgan v. State Bd. of
Educ., 80 N.M. 754, 461 P.2d 236 (Ct. App. 1969), cert. denied, 81 N.M. 41, 462 P.2d
626 (1970); Wickersham v. New Mexico State Bd. of Educ., 81 N.M. 188, 464 P.2d 918
(Ct. App. 1970); Shepard v. Board of Educ., 81 N.M. 585, 470 P.2d 306 (1970);
Quintana v. State Bd. of Educ., 81 N.M. 671, 472 P.2d 385 (Ct. App.), cert. denied, 81
N.M. 668, 472 P.2d 382 (1970); Fort Sumner Mun. School Bd. v. Parsons, 82 N.M. 610,
485 P.2d 366 (Ct. App.), cert. denied, 82 N.M. 601, 485 P.2d 357 (1971); McAlister v.
New Mexico State Bd. of Educ., 82 N.M. 731, 487 P.2d 159 (Ct. App. 1971); Brown v.
New Mexico State Bd. of Educ., 83 N.M. 99, 488 P.2d 734 (1971); Morgan v. New
Mexico State Bd. of Educ., 83 N.M. 106, 488 P.2d 1210 (Ct. App.), cert. denied, 83 N.M.
105, 488 P.2d 1209 (1971); Board of Educ. v. New Mexico State Bd. of Educ., 88 N.M.
10, 536 P.2d 274 (Ct. App. 1975); Bertrand v. New Mexico State Bd. of Educ., 88 N.M.



611, 544 P.2d 1176 (Ct. App. 1975), cert. denied, 89 N.M. 5, 546 P.2d 70 (1976); New
Mexico State Bd. of Educ. v. Stoudt, 91 N.M. 183, 571 P.2d 1186 (1977); Board of
Educ. v. Jennings, 98 N.M. 602, 651 P.2d 1037 (Ct. App. 1982) (specially concurring
opinion); Redman v. Board of Regents, 102 N.M. 234, 693 P.2d 1266 (Ct. App. 1984).

Constitutionality. — The procedures in 22-10-14 [now 22-10A-24 NMSA 1978], this
section, 22-10-17 [now 22-10A-27 NMSA 1978], and 22-10-17.1 NMSA 1978 [now 22-
10A-28 NMSA 1978] satisfy the requirements of the due process clause of the
fourteenth amendment to the Constitution of the United States. 1988 Op. Att'y Gen. No.
88-05.

22-10A-26. Excepted from provisions.

Sections 22-10-12 through 22-10-14.1 NMSA 1978 [recompiled] do not apply to the
following:

A. a certified school instructor employed to fill the position of a certified
school instructor entering military service;

B. a person who is employed as a certified school administrator; or

C. a non-certified school employee employed to perform primarily district
wide management functions.

History: 1953 Comp., § 77-8-13, enacted by Laws 1967, ch. 16, § 118; 1975, ch. 191, §
1; 1983, ch. 103, § 2; 1991, ch. 187, § 6; 1993, ch. 226, § 28; 1994, ch. 110, § 4; 1978

Comp., 8 22-10-16, recompiled as 1978 Comp., § 22-10A-26 by Laws 2003, ch. 153, §
72.

ANNOTATIONS
Cross references. — For the Rules of Civil Procedure, see 1-001 NMRA.
For service of subpoenas in the district court, see 1-045 NMRA.
Compiler's notes. — Sections 22-10-12 through 22-10-14.1 NMSA 1978 were
recompiled by Laws 2003, ch. 153, 8§ 73 as 22-10A-22, 22-10A-23, 22-10A-24 and 22-
10A-25 NMSA 1978, respectively, effective April 4, 2003.

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-16 NMSA 1978,
as 22-10A-26 NMSA 1978, effective April 4, 2003.

The 1991 amendment, effective June 14, 1991, substituted "seventy years" for "sixty-
five years" in Subsection C.



The 1993 amendment, effective July 1, 1993, deleted former Subsection C, which read
"a person attaining seventy years of age prior to the last day of the school year";
redesignated former Subsection D as Subsection C; and made a minor stylistic change.

The 1994 amendment, effective May 18, 1994, substituted "Sections 22-10-12 through
22-10-14.1" for "Sections 22-10-12 through 22-10-15" near the beginning of the section,
deleted former Subsection A, which read "a person not holding a standard certificate",
redesignated former Subsection B as Subsection A, added present Subsection B, and
rewrote Subsection C, which read " a person not qualified to teach".

Former subsection excepting administrators construed. — See Penasco Indep.
School Dist. No. 4 v. Lucero, 86 N.M. 683, 526 P.2d 825 (Ct. App. 1974); Atencio v.
Board of Educ., 99 N.M. 168, 655 P.2d 1012 (1982).

Administrators have no tenure rights. — While certified school instructors have
procedural due process and certain other rights under the School Personnel Act,
administrators have no tenure rights and therefore have no expectation of continued
employment. Swinney v. Deming Bd. of Educ., 117 N.M. 492, 873 P.2d 238 (1994).

22-10A-27. Discharge hearing; procedures.

A. Alocal school board or the governing authority of a state agency may discharge
a certified school employee only for just cause according to the following procedure:

(1)  the superintendent shall serve a written notice of his intent to recommend
discharge on the certified school employee in accordance with the law for service of
process in civil actions; and

(2)  the superintendent shall state in the notice of his intent to recommend
discharge the cause for his recommendation and shall advise the certified school
employee of his right to a discharge hearing before the local school board or governing
authority as provided in this section.

B. A certified school employee who receives a notice of intent to recommend
discharge pursuant to Subsection A of this section may exercise his right to a hearing
before the local school board or governing authority by giving the local superintendent
or administrator written notice of that election within five working days of his receipt of
the notice to recommend discharge.

C. The local school board or governing authority shall hold a discharge hearing no
less than twenty and no more than forty working days after the local superintendent or
administrator receives the written election from the certified school employee and shall
give the certified school employee at least ten days written notice of the date, time and
place of the discharge hearing.



D. Each party, the local superintendent or administrator and the certified school
employee, may be accompanied by a person of his choice.

E. The parties shall complete and respond to discovery by deposition and
production of documents prior to the discharge hearing.

F. The local school board or governing authority shall have the authority to issue
subpoenas for the attendance of withesses and to produce books, records, documents
and other evidence at the request of either party and shall have the power to administer
oaths.

G. The local superintendent or administrator shall have the burden of proving by a
preponderance of the evidence that, at the time of the notice of intent to recommend
discharge, he had just cause to discharge the certified school employee.

H. The local superintendent or administrator shall present his evidence first, with the
certified school employee presenting his evidence thereafter. The local school board or
governing authority shall permit either party to call, examine and cross-examine
witnesses and to introduce documentary evidence.

I. An official record shall be made of the hearing. Either party may have one copy
of the record at the expense of the local school board or governing authority.

J. The local school board shall render its written decision within twenty days of the
conclusion of the discharge hearing.

History: 1953 Comp., 8 77-8-14, enacted by Laws 1967, ch. 16, § 119; 1975, ch. 306, §
12; reenacted by Laws 1986, ch. 33, § 24; 1989, ch. 281, § 1; 1990, ch. 90, § 4; 1991,
ch. 187, 8 7; 1978 Comp., § 22-10-17, recompiled as 1978 Comp., § 22-10A-27 by
Laws 2003, ch. 153, § 72.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-17 NMSA 1978,
as 22-10A-27 NMSA 1978, effective April 4, 2003.

The 1989 amendment, effective June 16, 1989, inserted references to "certified school
instructor" and "certified school administrator" throughout the section and added the last
sentence in Subsection C.

The 1990 amendment, effective May 16, 1990, inserted "or governing authority"
following "local school board" and "or administrator" following "superintendent”
throughout the section; substituted "ten working days" for "five calendar days" near the
end of Subsection B; substituted "in no less than five and no more than fifteen working
days" for "within ten calendar days" in the fourth sentence and "five working days" for



"five calendar days" in the final sentence of Subsection C; and, near the middle of
Subsection D substituted "five working days" for “five calendar days."

The 1991 amendment, effective June 14, 1991, rewrote this section to the extent that a
detailed comparison would be impracticable.

l. GENERAL CONSIDERATION.
Constitutionality.

Considered together, the pre- and post-termination procedures of the School Personnel
Act, 22-10A-27 to -28 NMSA 1978, comport with due process requirements. West v.
San Jon Board of Education, 2003-NMCA-130, 134 N.M. 498, 79 P.3d 842, cert.
denied, 2003-NMCERT-002.

The legislature can constitutionally prescribe the methods for adjudicating a
dispute over termination of a certified school employee's right to continued employment
because that right is a public right created by statute. Board of Educ. v. Harrell, 118
N.M. 470, 882 P.2d 511 (1994).

"Discharge" includes temporary or permanent removal. — "Discharge," as used in
this section, prohibiting the discharge of certified instructors without an opportunity for
notice and hearing, includes removing the teacher either temporarily or permanently
from employment. Board of Educ. v. Singleton, 103 N.M. 722, 712 P.2d 1384 (Ct. App.
1985).

Reduction in force as just cause. — Statutory "just cause" allows for discharge of a
teacher when exigent fiscal circumstances justify a reduction in force, but the teacher's
competence, turpitude and performance do not. Aguilera v. Hatch Valley Schools, 2006-
NMSC-015, 139 N.M. 330, 132 P.3d 587.

Standard for reduction in force discharge. — When a school board is forced to
reduce its teaching staff by way of a reduction in force, it must prove that there is no
other position for which the teacher, who is to be discharged, is qualified consistent with
the academic necessities of the district. Aguilera v. Hatch Valley Schools, 2006-NMSC-
015, 139 N.M. 330, 132 P.3d 587.

Justification for discharge for reduction in force. — Unlike termination, which
applies to the coming year, discharge results in a teacher losing his or her job in the
middle of the school year when there may be no opportunity to find other employment.
Given the extreme hardship to the teacher, the justifications must be substantial to allow
a school board to layoff a qualified teacher in the middle of a school year pursuant to a
reduction in force. The school board has to show not just projected financial burdens in
the future, but that it cannot survive financially in the present year, which is already
underway. Aguilera v. Bd. of Education of the Hatch Valley Schools, 2006-NMSC-015,
139 N.M. 330, 132 P.3d 587.



Constitutionality. — The procedures in 22-10-14 [now 22-10A-24 NMSA 1978], 22-10-
14.1 [now 22-10A-25 NMSA 1978], this section, and 22-10-17.1 NMSA 1978 [now 22-
10A-28 NMSA 1978] satisfy the requirements of the due process clause of the
fourteenth amendment to the Constitution of the United States. 1988 Op. Att'y Gen. No.
88-05.

Il. DISCHARGE PROCEDURE.

Reduction in force. — A school board cannot discharge a certified school teacher
before her current employment contract expires solely because of a reduction in force.
Aguilera v. Hatch Valley Public Schools Board of Education, 2005-NMCA-069, 137 N.M.
642, 114 P.3d 322, cert. granted, 2005-NMCERT-006.

Preponderance of evidence. — It is incumbent upon a school board to demonstrate by
a preponderance of the evidence that teacher's "discharge" was based upon her
performance, competence, or turpitude. Aguilera v. Hatch Valley Public Schools Board
of Education, 2005-NMCA-069, 137 N.M. 642, 114 P.3d 322, cert. granted, 2005-
NMCERT-006.

Compiler's notes. — The cases cited in the notes below were decided under this
section as it existed prior to the 1986 reenactment.

Construction of this section and 22-10-21 NMSA 1978 [now 22-10A-30 NMSA
1978]. See Morgan v. New Mexico State Bd. of Educ., 83 N.M. 106, 488 P.2d 1210 (Ct.
App.), cert. denied, 83 N.M. 105, 488 P.2d 1209 (1971).

Section inapplicable to suspensions with pay for duration of contract. — School
board's action in suspending school superintendent with pay for the duration of his
contract period did not amount to a discharge and was not protected by the statutory
requirements for a hearing. Black v. Board of Educ., 87 N.M. 45, 529 P.2d 271 (1974).

Neutral tribunal not required at pre-termination hearing, because the statutory
framework of the School Personnel Act, 22-10A-27 to -28 NMSA 1978, provides for the
opportunity to appeal the board's decision to an independent arbitrator in a post-
termination hearing, followed by mean-ingful district court review. West v. San Jon
Board of Education, 2003-NMCA-130, 134 N.M. 498, 79 P.3d 842, cert. denied, 2003-
NMCERT-002.

Exhaustion of administrative remedies required. — By not completing her appeal of
the board's decision to an independent arbitrator, a discharged teacher failed to exhaust
her administrative remedies under the procedures set forth by the School Personnel
Act, 22-10A-27 to -28 NMSA 1978. West v. San Jon Board of Education, 2003-NMCA-
130, 134 N.M. 498, 79 P.3d 842, cert. denied, 2003-NMCERT-002.

Whether discharged teacher was entitled to pre-discharge work conferences was
a factual question where allegations against her were based on insubordination and



willful misconduct. West v. San Jon Board of Education, 2003-NMCA-130, 134 N.M.
498, 79 P.3d 842, cert. denied, 2003-NMCERT-002.

Determination as to good cause for discharge. — In the absence of a statutory
definition of the term, it is the function of the state board of education in the exercise of
its sound discretion to determine the question of "good cause," and its determination is
conclusive unless the evidence discloses that it acted unlawfully, arbitrarily or
capriciously. Lopez v. State Bd. of Educ., 70 N.M. 166, 372 P.2d 121 (1962).

School boards may discharge superintendent without interim appointment. —
The school board may discharge those employees of the school district that it directly
employs, specifically superintendents, and is not required to hire an interim employee to
fulfill this task or wait for the superintendent to recommend his own discharge. Stanley
v. Raton Bd. of Educ., 117 N.M. 717, 876 P.2d 232 (1994).

Assault while intoxicated. — State board of education did not act unlawfully, arbitrarily
or capriciously in finding good cause for the termination of a teacher's contract where
teacher assaulted a woman in a bar while intoxicated. Lopez v. State Bd. of Educ., 70
N.M. 166, 372 P.2d 121 (1962).

Insubordination. See McAlister v. New Mexico State Bd. of Educ., 82 N.M. 731, 487
P.2d 159 (Ct. App. 1971).

Timing of hearing mandatory. — The time specified for conducting a dismissal
hearing pursuant to this section is mandatory, unless waived by the parties or unless a
continuance is sought and obtained for good cause. Board of Educ. v. Singleton, 103
N.M. 722, 712 P.2d 1384 (Ct. App. 1985).

Appeal limited to issues urged at hearing. — A school board's delay in according a
dismissed teacher a timely hearing under this section and the provisions of her contract
could not be urged as a basis for dismissal of the board's appeal, where this ground
was not initially argued in the administrative hearing below. Board of Educ. v. Singleton,
103 N.M. 722, 712 P.2d 1384 (Ct. App. 1985).

Law reviews. — For annual survey of New Mexico employment law, see 16 N.M.L.
Rev. 39 (1986).

For 1984-88 survey of New Mexico administrative law, 19 N.M.L. Rev. 575 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. Jur. 2d Schools § 204 et seq.
Validity of governmental requirement of oath of allegiance or loyalty, 18 A.L.R.2d 268.
Dismissal or rejection of public schoolteacher because of disloyalty, 27 A.L.R.2d 487.

Assertion of immunity as grounds for discharge of teacher, 44 A.L.R.2d 799.



Right to dismiss public schoolteacher on the grounds that services are no longer
needed, 100 A.L.R.2d 1141.

Incompetency: what constitutes "incompetency” or "inefficiency" as a ground for
dismissal or demotion of a public schoolteacher, 4 A.L.R.3d 1090.

Elements and measure of damages in action by schoolteacher for wrongful discharge,
22 A.L.R.3d 1047.

Use of illegal drugs as grounds for dismissal of teacher, or denial or cancellation of
teacher's certificate, 47 A.L.R.3d 754.

Appearance: dismissal of, or disciplinary action against, public schoolteachers for
violation of regulation as to dress or personal appearance of teachers, 58 A.L.R.3d
1227.

Sexual conduct as ground for dismissal of teacher or denial or revocation of teaching
certificate, 78 A.L.R.3d 19.

Insubordination: what constitutes "insubordination” as ground for dismissal of public
schoolteacher, 78 A.L.R.3d 83.

Tardiness: dismissal of public schoolteacher because of unauthorized absence or
tardiness, 78 A.L.R.3d 117.

Sufficiency of notice of intention to discharge or not to rehire teacher, under statutes
requiring such notice, 52 A.L.R.4th 301.

Liability of school authorities for hiring or retaining incompetent or otherwise unsuitable
teacher, 60 A.L.R.4th 260.

Maternity leave: mandatory maternity leave rules or policies for public schoolteachers
as constituting violation of equal protection clause of fourteenth amendment to federal
constitution, 17 A.L.R. Fed. 768.

78 C.J.S. Schools and School Districts § 270 et seq.

22-10A-28. Appeals; independent arbitrator; qualifications;
procedure; binding decision.

A. A certified school employee aggrieved by a decision of a local school board or
governing authority to discharge him after a discharge hearing held pursuant to Section
22-10-17 NMSA 1978 [recompiled] may appeal the decision to an independent
arbitrator. A written notice of appeal shall be submitted to the local superintendent or
administrator within five working days from the receipt of the copy of the written decision
of the local school board or governing authority.



B. The local school board or governing authority and the certified school employee
shall meet within ten calendar days from the receipt of the notice of appeal and select
an independent arbitrator to conduct the appeal, or, in the event the parties fail to agree
on an independent arbitrator, they shall request the presiding judge in the judicial district
in which the public school is located to select the independent arbitrator. The presiding
judge shall select the independent arbitrator within five working days from the date of
the parties' request.

C. A qualified independent arbitrator shall be appointed who is versed in
employment practices and school procedures. No person shall be appointed to serve as
the independent arbitrator who has any direct or indirect financial interest in the
outcome of the proceeding, has any relationship to any party in the proceeding, is
employed by the local school board or governing authority or is a member of or
employed by any professional organization of which the certified school employee is a
member.

D. Appeals from the decision of the local school board or governing authority shall
be decided after a de novo hearing before the independent arbitrator. The local school
board or governing authority shall have the burden of proving by a preponderance of the
evidence that, at the time of the notice of intent to recommend discharge, the local
superintendent or administrator had just cause to discharge the certified school
employee. The local school board or governing authority shall present its evidence first,
with the certified school employee presenting his evidence thereafter.

E. The hearing shall be held within thirty working days from the selection of the
independent arbitrator. The independent arbitrator shall give written notice of the date,
time and place of the hearing, and such notice shall be sent to the certified school
employee and the local school board or governing authority.

F. Each party has the right to be represented by counsel at the hearing before the
independent arbitrator.

G. Discovery shall be limited to depositions and requests for production of
documents on a time schedule to be established by the independent arbitrator.

H. The independent arbitrator may issue subpoenas for the attendance of witnesses
and for the production of books, records, documents and other evidence and shall have
the power to administer oaths. Subpoenas so issued shall be served and enforced in
the manner provided by law for the service and enforcement of subpoenas in a civil
action or in the manner provided by the American arbitration association's voluntary
labor arbitration rules if that entity is used by the parties.

I.  The rules of civil procedure shall not apply to the hearing, but it shall be
conducted so that both contentions and responses are amply and fairly presented. To
this end, the independent arbitrator shall permit either party to call and examine
witnesses, cross-examine witnesses and introduce exhibits. The technical rules of



evidence shall not apply, but, in ruling on the admissibility of evidence, the independent
arbitrator may require reasonable substantiation of statements or records tendered, the
accuracy or truth of which is in reasonable doubit.

J. An official record shall be made of the hearing. Either party may order a
transcript of the record at his own expense.

K. The independent arbitrator shall render a written decision affirming or reversing
the action of the local school board or governing authority. The decision shall contain
findings of fact and conclusions of law. The parties shall receive the written decision of
the independent arbitrator within thirty working days from the conclusion of the hearing.

L. Unless a party can demonstrate prejudice arising from a departure from the
procedures established in this section and in Section 22-10-17 NMSA 1978
[recompiled], such departure shall be presumed to be harmless error.

M. The decision of the independent arbitrator shall be final and binding on both
parties and shall be nonappealable except where the decision was procured by
corruption, fraud, deception or collusion, in which case it may be appealed to the court
of appeals by filing a notice of appeal as provided by the New Mexico rules of appellate
procedure.

N. Each party shall bear its own costs and expenses. The independent arbitrator's
fees and other expenses incurred in the conduct of the arbitration shall be assigned at
the discretion of the independent arbitrator.

History: 1978 Comp., § 22-10-17.1, enacted by Laws 1986, ch. 33, § 25; 1990, ch. 90,
8 5; 1991, ch. 187, § 8; recompiled as 1978 Comp., § 22-10A-28 by Laws 2003, ch.
153, § 72.

ANNOTATIONS

Cross references. — For New Mexico Rules of Appellate Procedure, see 12-101
NMRA.

For issuance of subpoenas in civil actions, see 1-045 NMRA.

Compiler's notes. — Section 22-10-17 NMSA 1978 referred to in Subsections A and L
was recompiled by Laws 2003, ch. 153, § 73 as 22-10A-27 NMSA 1978, effective April
4, 2003.

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-17.1 NMSA
1978, as 22-10A-28 NMSA 1978, effective April 4, 2003.

The 1990 amendment, effective May 16, 1990, inserted "or governing authority"
following "local school board" throughout the section; in Subsection A, in the first



sentence, inserted "local school" preceding "board"” the second time the reference
appears and substituted "may appeal the decision” for "may request an appeal”, in the
second sentence, inserted "or administrator" and substituted "five working days" for "five
calendar days" and, in the third sentence, substituted "The appeal shall be" for "The
request for an appeal to an independent arbitrator shall be"; substituted "five working
days" for "five calendar days" in the final sentence of Subsection B; in Subsection E,
substituted "thirty working days" for "thirty calendar days" in the first sentence and
inserted "or certified school administrator” in the second sentence; substituted "labor
arbitration rules" for "rules for arbitration" near the end of Subsection H; substituted
"thirty working days" for "thirty calendar days" in the third sentence of Subsection K; in
Subsection N, substituted "Each party" for "Either party" at the beginning of the first
sentence and rewrote the second sentence which read "The arbitrator's fees and other
expenses incurred in the conduct of the arbitration shall be borne by the school districts;
provided that if the certified school instructor or administrator does not prevail in the
proceeding, he shall be responsible for reimbursing the school district for the costs
incurred in the conduct of the arbitration proceeding and the arbitrator's fees"; and
deleted former Subsection O relating to compliance with the American arbitration
association's rules.

The 1991 amendment, effective June 14, 1991, substituted "employee" for "instructor
or certified school administrator” throughout the section; substituted "notice of appeal”
for "request for an appeal” in the second sentence in Subsection A and in the first
sentence in Subsection B; in Subsection A, substituted "a discharge hearing held" for
"his statement to the local school board presented"” in the first sentence and deleted the
former third sentence which read "The appeal shall be accompanied by a statement of
particulars specifying the grounds on which it is contended that the decision was not
based on good and just cause"; in Subsection C substituted "professional organization”
for "teachers' or administrators' organization”; in Subsection D, inserted "de novo" in the
first sentence and substituted the second and third sentences for the former second
sentence which read "The issue to be decided by the independent arbitrator is whether
the board's decision to discharge the certified school instructor or certified school
administrator was based on good and just cause"; and made minor stylistic changes
throughout the section.

Considered together, the pre- and post-termination procedures of the School Personnel
Act, 22-10A-27 to -28 NMSA 1978, comport with due process requirements. West v.
San Jon Board of Education, 2003-NMCA-130, 134 N.M. 498, 79 P.3d 842, cert.
denied, 2003-NMCERT-002.

Neutral tribunal not required at pre-termination hearing, because the statutory
framework of the School Personnel Act, 22-10A-27 to -28 NMSA 1978, provides for the
opportunity to appeal the board's decision to an independent arbitrator in a post-
termination hearing, followed by mean-ingful district court review. West v. San Jon
Board of Education, 2003-NMCA-130, 134 N.M. 498, 79 P.3d 842, cert. denied, 2003-
NMCERT-002.



Exhaustion of administrative remedies required. — By not completing her appeal of
the board's decision to an independent arbitrator, a discharged teacher failed to exhaust
her administrative remedies under the procedures set forth in this section. West v. San
Jon Board of Education, 2003-NMCA-130, 134 N.M. 498, 79 P.3d 842, cert. denied,
2003-NMCERT-002.

Compulsory arbitration is constitutional and the procedures used in judicial tribunals
need not be used in compulsory arbitration, so long as the arbitration procedures are
sufficient to guarantee a fair proceeding. Therefore, the provisions of this section
mandating compulsory arbitration of the grievances of discharged school employees do
not violate an employee's right of access to the courts, or right to jury trial; nor do these
provisions unconstitutionally delegate power to a nonjudicial tribunal. Board of Educ. v.
Harrell, 118 N.M. 470, 882 P.2d 511 (1994).

Unconstitutional limit on judicial review. — Because due process and the separation
of powers principle requires that parties to statutorily mandated arbitration be offered
meaningful review of the arbitrator's decision, the provision of Subsection M limiting
judicial review of the arbitrator's decision to cases "where the decision was procured by
corruption, fraud, deception or collusion” must be stricken as a violation of due process
and as an unconstitutional delegation of judicial power. Board of Educ. v. Harrell, 118
N.M. 470, 882 P.2d 511 (1994).

Standard of review. — Subsection D requires the reviewing entity to determine
whether the alleged misconduct actually occurred and constitutes just cause for
discharge. Santa Fe Pub. Schs. v. Romero, 2001-NMCA-103, 131 N.M. 383, 37 P.3d
100.

Constitutionality. — The procedures in 22-10-14 [now 22-10A-24 NMSA 1978], 22-10-
14.1 [now 22-10A-25 NMSA 1978], 22-10-17 [now 22-10A-27 NMSA 1978], and this
section NMSA 1978 satisfy the requirements of the due process clause of the fourteenth
amendment to the Constitution of the United States. 1988 Op. Att'y Gen. No. 88-05.

22-10A-29. Compensation payments to discharged personnel.

A. Payment of compensation to any certified school instructor employed by a local
school board or by the governing authority of a state agency and payment of
compensation to any certified school administrator employed by a local school board
shall terminate as of the date, after a hearing, that a written copy of the decision of the
local school board or the governing authority of the state agency to discharge the
person is served on the person. If the compensation of the person discharged during
the term of a written employment contract is to be paid monthly during a twelve-month
period for services to be performed during a period less than twelve months, the person
shall be entitled to a pro rata share of the compensation payments due for the period
during the twelve months in which no services were to be performed.



B. In the event the action of the local school board in discharging a certified school
instructor or administrator or the action of the governing authority of a state agency in
discharging a certified school instructor is reversed on appeal, payment of
compensation to the person shall be reinstated in full but subject to any additional
compensation allowed other certified school instructor or administrator of like
gualifications and experience employed by the school district or state agency and
including reimbursement for compensation during the entire period the compensation
was terminated less an offset for any compensation received by the person from a
school district or state agency during the period the compensation was terminated.

History: 1953 Comp., 8§ 77-8-15, enacted by Laws 1967, ch. 16, § 120; 1975, ch. 306, 8§
13; 1978 Comp., 8 22-10-18, recompiled as 1978 Comp., § 22-10A-29 by Laws 2003,
ch. 153, § 72.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-18 NMSA 1978,
as 22-10A-29 NMSA 1978, effective April 4, 2003.

The legislature can constitutionally prescribe the methods for adjudicating a
dispute over termination of a certified school employee's right to continued employment
because that right is a public right created by statute. Board of Educ. v. Harrell, 118
N.M. 470, 882 P.2d 511 (1994).

Offset provision in Subsection B is not exclusive; rather, a school district or state
agency may offset an award by any compensation that a terminated employee received
from any source during his period of termination. Board of Educ. v. Jennings, 102 N.M.
762, 701 P.2d 361 (1985).

22-10A-30. Supervision and correction procedures.

The state board [department] shall prescribe by regulations procedures to be
followed by a local school board or the governing authority of a state agency in
supervising and correcting unsatisfactory work performance of certified school
personnel before notice of intent to discharge is served upon them and by the governing
authority of a state agency in supervising and correcting unsatisfactory work
performance of certified school instructors before notice of intent to discharge is served
upon them. These regulations shall provide that written records shall be kept on all
action taken by a local school board or the governing authority of a state agency to
improve any person's unsatisfactory work performance and all improvements made in
the person's work performance. These written records shall be introduced as evidence
at any hearing for the person conducted by the local school board or the governing
authority of the state agency.



History: 1953 Comp., 8 77-8-18, enacted by Laws 1967, ch. 16, § 123; 1975, ch. 306, §
16; 1986, ch. 33, § 26; 1978 Comp., § 22-10-21, recompiled as 1978 Comp., § 22-10A-
30 by Laws 2003, ch. 153, § 72.

ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-21 NMSA 1978,
as 22-10A-30 NMSA 1978, effective April 4, 2003.

Section is consistent with 22-10-17 NMSA 1978. — Under this section the notice of
discharge provided for in 22-10-17 NMSA 1978 [now 22-10A-27 NMSA 1978] is not to
be served until the procedures of the state board regulations have been followed.
Morgan v. New Mexico State Bd. of Educ., 83 N.M. 106, 488 P.2d 1210 (Ct. App.), cert.
denied, 83 N.M. 105, 488 P.2d 1209 (1971) (decided prior to 1986 changes to this
section and 22-10-17 NMSA 1978).

Purpose of work conferences is to allow certified school personnel to work
harmoniously with a supervisor to perform appointed tasks adequately. Board of Educ.
v. Jennings, 98 N.M. 602, 651 P.2d 1037 (Ct. App. 1982)(specially concurring opinion).

Meaning of "unsatisfactory work performance”. See Morgan v. New Mexico State
Bd. of Educ., 83 N.M. 106, 488 P.2d 1210 (Ct. App.), cert. denied, 83 N.M. 105, 488
P.2d 1209 (1971).

Sexual harassment constitutes "unsatisfactory work performance," therefore requiring
work conferences. Board of Educ. v. Jennings, 98 N.M. 602, 651 P.2d 1037 (Ct. App.
1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity and construction of statutes,
ordinances, or regulations requiring competency tests of schoolteachers, 64 A.L.R.4th
642.

22-10A-31. Denial, suspension and revocation of licenses.

In accordance with the procedures provided in the Uniform Licensing Act [61-1-1
NMSA 1978], the state board [department] may deny, suspend or revoke a department-
issued license for incompetency, moral turpitude or any other good and just cause.

History: 1953 Comp., 8 77-8-19, enacted by Laws 1967, ch. 16, § 124; 1973, ch. 124, §
3; 1997, ch. 238, § 4; 1998, ch. 55, § 31; 1999, ch. 265, § 33; 1978 Comp., § 22-10-22,
recompiled and amended as 1978 Comp., § 22-10A-31 by Laws 2003, ch. 153, § 52.

ANNOTATIONS



Cross references. — For transfer of powers and duties of the former state board of
education, see 9-24-15 NMSA 1978.

The 1997 amendment, effective June 20, 1997, deleted "for" following "immorality or" in
Subsection A, in Paragraph B(1), substituted "describe the rights of the person holding
the certificate and include instructions for requesting a hearing" for "also designate a
place, time and date, not less than thirty days from the date of the service of the notice
of the suspension or revocation, for a hearing" in the second sentence, and added the
last two sentences in that paragraph, added Subsection C and redesignated the
following subsection accordingly, and made minor stylistic changes.

The 1998 amendment, effective September 1, 1998, rewrote Subsection D and made
minor stylistic changes.

The 1999 amendment, effective July 1, 1999, substituted "Section 39-3-1.1" for
"Section 12-8A-1" in Subsection D.

The 2003 amendment,effective April 4, 2003, recompiled former 22-10-22 NMSA 1978
as present 22-10A-31 NMSA 1978 and rewrote this section to the extent that a detailed
comparison is impracticable.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Revocation of teacher's certificate for
moral unfitness, 97 A.L.R.2d 827.

Drugs and narcotics: use of illegal drugs as ground for dismissal of teacher, or denial or
cancellation of teacher's certificate, 47 A.L.R.3d 754.

Sexual conduct as ground for dismissal of teacher or denial or revocation of teaching
certificate, 78 A.L.R.3d 19.

22-10A-32. Licensed school employees; required training program.

A. All licensed school employees shall be required to complete training in the
detection and reporting of child abuse and neglect and substance abuse. This
requirement shall be completed within the licensed school employee's first year of
employment by a school district.

B. Pursuant to the policy and rules adopted by the state board, the department shall
develop a training program, including training materials and necessary training staff, to
meet the requirement of Subsection A of this section to make the training available in
every school district. The department shall coordinate the development of the program
with appropriate staff at the human services department and the department of health.

C. The training program developed pursuant to this section shall be made available
by the department to the deans of every college of education in New Mexico for use in



providing such training to students seeking elementary and secondary education
licensure.

History: Laws 1988, ch. 48, § 1; 1993, ch. 226, § 25; 1978 Comp., § 22-10-3.2,
recompiled and amended as 1978 Comp., § 22-10A-32 by Laws 2003, ch. 153, § 53.

ANNOTATIONS

Cross references. — For references to the former state board of education, see 9-24-
15 NMSA 1978.

The 1993 amendment, effective July 1, 1993, deleted "by July 1, 1991 or, after that
date" following "completed" in the second sentence of Subsection A and substituted
"department of health” for "health and environment department"” at the end of
Subsection B.

The 2003 amendment, effective April 4, 2003, recompiled former 22-10-3.2 NMSA
1978 as present 22-10A-32 NMSA 1978 and deleted "of education” following "the
department" throughout the section; substituted "Licensed school employees" for
"Certified school personnel and school nurses” in the section heading; in Subsection A,
substituted "licensed school employees” for "certified school personnel and school
nurses" following "All" at the beginning, substituted "licensed school employees" for
"person’s" near the end and deleted "in the state" at the end; in Subsection B,
substituted "rules"” for "regulations” following "the policy" near the beginning of the first
sentence, deleted "in the state" at the end of the first sentence; and substituted
"licensure” for "certification" at the end of Subsection C.

22-10A-33. Violence; vandalism; reporting.

A. A school administrator, teacher or other school employee who observes or has
direct knowledge from a participant or victim of an act of violence upon a school
administrator, teacher or other school employee in the lawful discharge of his duties or
vandalism to public school property shall file an incident report describing the incident
pursuant to procedures established by the department.

B. A person who files an incident report pursuant to this section shall not be
discriminated against in any manner or discharged by a local superintendent because
he has filed that report.

C. The department shall establish uniform reporting procedures for incidents of
violence or vandalism described in Subsection A of this section. The procedures shall
include requirements for:

Q) incidents to be reported, incident description and report on action taken in
response to the reported incident;



(2) annual incident reports by local superintendents of all reported incidents to
local school boards;

(3) annual incident reports by local school boards of all reported incidents to
the state superintendent [secretary]; and

(4) annual incident reports by the state superintendent of all reported
incidents to the state board [department]. The annual incident report filed with that
board shall be summarized and submitted to an appropriate interim committee of the
legislature with recommendations to decrease the incidence of violence and vandalism
in the public schools.

History: Laws 1989, ch. 344, § 2; 1978 Comp., 8 22-1-7, recompiled and amended as
1978 Comp., § 22-10A-33 by Laws 2003, ch. 153, § 54.

ANNOTATIONS

Cross references. — For references to the former state board, see 9-24-15 NMSA
1978.

Compiler's notes. — This section was compiled as Section 22-1-7 NMSA 1978 at the
time of the enactment of Laws 2003, Chapter 143, Section 2.

The 2003 amendment, effective April 4, 2003, recompiled former 22-1-7 NMSA 1978
as present 22-10A-33 NMSA 1978 and deleted "Public schools" at the beginning of the
section heading; in Subsection A, deleted "public” preceding "school administrator" once
near the beginning and once near the middle, inserted "school" following "teacher" near
the beginning, deleted "of a local school board" following "employee" once near the
beginning and once near the middle, substituted "an incident” for "a" following "shall file"
near the end, deleted "state" following "established by the" near the end and deleted "of
public education" at the end; substituted "superintendent" for "school board" near the
end of Subsection B; in Subsection C deleted "state" following "The" near the beginning,
and deleted "of public education” following "department" near the beginning; deleted "of
public instruction” following "superintendent” near the end of Subsection C(3); and
deleted "of public instruction” following "superintendent” near the beginning of
Subsection C(4).

22-10A-34. Communicable diseases; prohibited employment;
penalty.

A. No person afflicted with a communicable disease in a transmissible state
dangerous to the health of students shall be employed in a public or private school in
this state.



B. The department of health after consultation with the state board [department]
shall adopt and issue regulations designating those communicable diseases in a
transmissible stage that are dangerous to the health of students.

C. Each person employed in a public or private school, including bus drivers, shall
present to the governing authority of the school where employed, upon initial
employment, a certificate from a licensed physician stating that the person is free from
all communicable diseases in a transmissible stage dangerous to the health of students.

D. The certificate from a licensed physician shall be according to a form prescribed
by the department of health and approved by the state board [department]. The
certificate must be obtained from a licensed physician not more than ninety days prior to
the date of employment.

E. Any person violating the provisions of this section by not obtaining a certificate
from a licensed physician as required is guilty of a petty misdemeanor.

History: 1953 Comp., § 77-8-7, enacted by Laws 1967, ch. 16, § 112; 1977, ch. 45, § 1;
1993, ch. 226, § 26; 1978 Comp., § 22-10-10, recompiled as 1978 Comp., § 22-10A-34
by Laws 2003, ch. 153, § 72.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-10 NMSA 1978,
as 22-10A-34 NMSA 1978, effective April 4, 2003.

Cross references. — For references to the former state board of education, see 9-24-
15 NMSA 1978.

The 1993 amendment, effective July 1, 1993, substituted "department of health" for
"health and social services department" in Subsections B and D and substituted
"transmissible stage" for "transmissible state" near the end of Subsection C.

22-10A-35. Local sabbatical leave program authorized.

A local school board may provide as part of its compensation plan a program of
sabbatical leave for its certified employees. The governing authority of a state agency
may provide a program of sabbatical leave for its certified school instructors.

History: 1953 Comp., 8§ 77-8-20, enacted by Laws 1969, ch. 116, § 1; 1975, ch. 306, 8§
17; 1978 Comp., 8 22-10-23, recompiled as 1978 Comp., 8§ 22-10A-35 by Laws 2003,
ch. 153, § 72.

ANNOTATIONS



Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-23 NMSA 1978,
as 22-10A-35 NMSA 1978, effective April 4, 2003.

Cross references. — For definition of "sabbatical leave," see 22-10A-2 NMSA 1978.

22-10A-36. Approved program required for sabbatical leave.

Sabbatical leave may be granted only upon the presentation and approval by the
state department of education [public education department] of a full program of study
or travel related to the certified employee's duties and showing direct benefit to the
instructional program.

History: 1953 Comp., 8 77-8-22, enacted by Laws 1969, ch. 116, 8§ 3; 1975, ch. 306, §
18; 1978 Comp., 8§ 22-10-24, recompiled as 22-10A-36 by Laws 2003, ch. 153, § 72.

ANNOTATIONS

Cross references. — For references to the former state department of education, see
9-24-15 NMSA 1978.

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-24 NMSA 1978,
as 22-10A-36 NMSA 1978, effective April 4, 2003.

22-10A-37. Minimum conditions for sabbatical leave.

Any sabbatical leave program adopted by a local school district or a state agency
shall provide the following as minimum conditions:

A. only those certified employees who have completed at least six years of
continuous service in a certified capacity with the school district or those certified school
instructors who have completed at least six years of continuous service in a certified
capacity with the state agency are eligible. For purposes of this section, a leave of
absence without pay shall not be considered as an interruption of continuous service
but the leave of absence without pay shall not be counted in determining the six-year
requirement;

B. further sabbatical leave may be granted in the seventh year of service
following a period of sabbatical leave under the same conditions as other sabbatical
leaves are granted,;

C. sabbatical leave shall be granted only upon agreement by the employee to
return to the school system or state agency for at least two years following the leave or
repayment to the school district or state agency of the salary received during the period
of leave. Such agreement shall be placed in a supplementary contract executed prior to
authorization for the sabbatical leave;



D. the maximum term of any one period of sabbatical leave shall be one
year,;

E. the employee shall be guaranteed an equivalent or better position upon
return to the school system or state agency;

F. if regular salary increments for length of service are contained in the
salary schedule, the period of leave shall be counted as period of service in the
computation of future length of service increments; and

G. the employee may continue his participation in the educational retirement
plan by making appropriate contributions as agreed by the local school board or the
governing authority of the state agency and the educational retirement board.

History: 1953 Comp., 8 77-8-23, enacted by Laws 1969, ch. 116, § 4; 1975, ch. 306, 8
19; 1978 Comp., 8§ 22-10-25, recompiled as 22-10A-37 by Laws 2003, ch. 153, § 72.

ANNOTATIONS
Cross references. — For the educational retirement board, see 22-11-3 NMSA 1978.

Recompilations. — Laws 2003, ch. 153, § 72 recomiles former 22-10-25 NMSA 1978,
as 22-10A-37 NMSA 1978, effective April 4, 2003.

22-10A-38. Pay for sabbatical leave.

Sabbatical leave pay may be allowed in any amount up to one-half of the employee's
regular salary for the year immediately preceding the leave and payment shall be made
by one of the two following methods:

A. one-half to be paid at the end of the first year after return and one-half at
the end of the second year after return; or

B. during the term of the leave upon the furnishing of security satisfactory to
the local school board or the governing authority of the state agency assuring the
employee's remaining in the system for two years after the leave or repayment to the
school district or state agency of the salary received during the period of leave.

History: 1953 Comp., 8 77-8-24, enacted by Laws 1969, ch. 119, § 5; 1975, ch. 306, 8
20; 1978 Comp., § 22-10-26, recompiled as 22-10A-38 by Laws 2003, ch. 153, § 72.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-26 NMSA 1978,
as 22-10A-38 NMSA 1978, effective April 4, 2003.



22-10A-39. Noncertified school personnel; salaries.

Notwithstanding the provisions of Section 50-4-22 NMSA 1978, a local school district
shall pay a minimum wage rate of six dollars ($6.00) per hour to all noncertified school
personnel.

History: Laws 1994, ch. 95, § 1; 1978 Comp., § 22-10-27, recompiled as 1978 Comp.,
§ 22-10A-39 by Laws 2003, ch. 153, § 72.

ANNOTATIONS

Recompilations. — Laws 2003, ch. 153, § 72 recompiles former 22-10-27 NMSA 1978,
as 22-10A-39 NMSA 1978, effective April 4, 2003.

ARTICLE 11
Educational Retirement

22-11-1. Short title.

Chapter 22, Article 11 NMSA 1978 may be cited as the "Educational Retirement
Act".

History: 1953 Comp., § 77-9-1, enacted by Laws 1967, ch. 16, § 125; 1991, ch. 118, §
2.

ANNOTATIONS
The 1991 amendment, effective July 1, 1991, substituted "Chapter 22, Article 11 NMSA
1978" for "Sections 77-9-1 through 77-9-45 New Mexico Statutes Annotated, 1953
Compilation™.
No state income tax on contributions. — The state taxation and revenue department
cannot lawfully levy and collect state income tax on contributions to the educational
retirement fund. Vaughn v. State, Taxation & Revenue Dep't, 98 N.M. 362, 648 P.2d
820 (Ct. App. 1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 C.J.S. Schools and School Districts
§ 338 et seq.

22-11-2. Definitions.
As used in the Educational Retirement Act [22-11-1 NMSA 1978]:

A. "member" means an employee, except for a participant or a retired
member, coming within the provisions of the Educational Retirement Act;



B. "regular member" means:

(1) a person regularly employed as a teaching, nursing or administrative
employee of a state educational institution, except for:

(@) aparticipant; or

(b)  all employees of a general hospital or outpatient clinics thereof
operated by a state educational institution named in Article 12, Section 11 of the
constitution of New Mexico;

(2) a person regularly employed as a teaching, nursing or administrative
employee of a junior college or community college created pursuant to Chapter 21,
Article 13 NMSA 1978, except for a participant;

(3) a person regularly employed as a teaching, nursing or administrative
employee of a technical and vocational institute created pursuant to the Technical and
Vocational Institute Act [21-16-1 NMSA 1978], except for a participant;

(4) a person regularly employed as a teaching, nursing or administrative
employee of the New Mexico boys' school, the New Mexico girls’ school, the Los Lunas
medical center or a school district or as a licensed school employee of a state institution
or agency providing an educational program and holding a license issued by the
department, except for a participant;

(5) a person regularly employed by the department holding a license issued
by the department at the time of commencement of such employment;

(6) a member classified as a regular member in accordance with the rules of
the board;

(7) a person regularly employed by the New Mexico activities association
holding a license issued by the department at the time of commencement of such
employment; or

(8) a person regularly employed by a regional education cooperative holding
a license issued by the department at the time of commencement of such employment;

C. "provisional member" means a person not eligible to be a regular member
but who is employed by a local administrative unit designated in Subsection B of this
section; provided, however, that employees of a general hospital or outpatient clinics
thereof operated by a state educational institution named in Article 12, Section 11 of the
constitution of New Mexico are not provisional members;



D. "local administrative unit" means an employing agency however
constituted that is directly responsible for the payment of compensation for the
employment of members or participants;

E. "beneficiary” means a person having an insurable interest in the life of a
member or a participant designated by written instrument duly executed by the member
or participant and filed with the director to receive a benefit pursuant to the Educational
Retirement Act that may be received by someone other than the member or participant;

F. "employment" means employment by a local administrative unit that
gualifies a person to be a member or participant;

G. "service employment” means employment that qualifies a person to be a
regular member;

H. "provisional service employment" means employment that qualifies a
person to be a provisional member;

l. "prior employment" means employment performed prior to the effective
date of the Educational Retirement Act that would be service employment or provisional
service employment if performed thereatfter;

J. "service credit" means that period of time with which a member is
accredited for the purpose of determining his eligibility for and computation of retirement
or disability benefits;

K. "earned service credit" means that period of time during which a member
was engaged in employment or prior employment with which he is accredited for the
purpose of determining his eligibility for retirement or disability benefits;

L. "allowed service credit" means that period of time during which a member
has performed certain nonservice employment with which he may be accredited, as
provided in the Educational Retirement Act, for the purpose of computing retirement or
disability benefits;

M. "retirement benefit" means an annuity paid monthly to members whose
employment has been terminated by reason of their age;

N. "disability benefit” means an annuity paid monthly to members whose
employment has been terminated by reason of a disability;

0. "board" means the educational retirement board;
P. "fund" means the educational retirement fund;

Q. "director" means the educational retirement director;



R. "medical authority" means a medical doctor within the state or as provided
in Subsection D of Section 22-11-36 NMSA 1978 either designated or employed by the
board to examine and report on the physical condition of applicants for or recipients of
disability benefits;

S. "actuary” means a person trained and regularly engaged in the occupation
of calculating present and projected monetary assets and liabilities under annuity or
insurance programs;

T. "actuarial equivalent” means a sum paid as a current or deferred benefit
that is equal in value to a regular benefit, computed upon the basis of interest rates and
mortality tables;

U. "contributory employment" means employment for which contributions
have been made by both a member and a local administrative unit pursuant to the
Educational Retirement Act;

V. "qualifying state educational institution" means the university of New
Mexico, New Mexico state university, New Mexico institute of mining and technology,
New Mexico highlands university, eastern New Mexico university, western New Mexico
university, Albuquerque technical-vocational institute, Clovis community college, Luna
vocational-technical institute, Mesa technical college, New Mexico junior college,
northern New Mexico state school, San Juan college and Santa Fe community college;

W.  "participant” means:

(1) a person regularly employed as a faculty or professional employee of the
university of New Mexico, New Mexico state university, New Mexico institute of mining
and technology, New Mexico highlands university, eastern New Mexico university or
western New Mexico university who first becomes employed with such an educational
institution on or after July 1, 1991, or a person regularly employed as a faculty or
professional employee of the Albuquergue technical-vocational institute, Clovis
community college, Luna vocational-technical institute, Mesa technical college, New
Mexico junior college, northern New Mexico state school, San Juan college or Santa Fe
community college who is first employed by the institution on or after July 1, 1999 and
who elects, pursuant to Section 22-11-47 NMSA 1978, to participate in the alternative
retirement plan; and

(2) a person regularly employed who performs research or other services
pursuant to a contract between a qualifying state educational institution and the United
States government or any of its agencies who elects, pursuant to Section 22-11-47
NMSA 1978, to participate in the alternative retirement plan, provided that the research
or other services are performed outside the state;

X. "salary" means the compensation or wages paid to a member or
participant by any local administrative unit for services rendered. "Salary” includes



payments made for annual or sick leave and payments for additional service provided to
related activities, but does not include payments for sick leave not taken unless the
payment for the unused sick leave is made through continuation of the member on the
regular payroll for the period represented by that payment and does not include
allowances or reimbursements for travel, housing, food, equipment or similar items;

Y. "alternative retirement plan" means the retirement plan provided for in
Sections 22-11-47 through 22-11-52 NMSA 1978; and

Z. "retired member" means a person whose employment has been
terminated by reason of age and who is receiving or is eligible to receive retirement
benefits.

History: 1953 Comp., 8 77-9-2, enacted by Laws 1967, ch. 16, § 126; 1975, ch. 306, 8
21; 1978, ch. 167, 8 1; 1982, ch. 37, 8 1; 1991, ch. 118, § 3; 1993, ch. 69, § 1; 1993, ch.
232, 8 7; 1995, ch. 148, § 1; 1999, ch. 261, § 1; 2001, ch. 283, § 1; 2003, ch. 39, § 1;
2004, ch. 27, § 26.

ANNOTATIONS

Effective dates. — The Educational Retirement Act, enacted as part of the Public
School Code (Laws 1967, ch. 16), contains no effective date. However, Laws 1967, ch.
16, 8 303, makes the Public School Code effective on July 1, 1967.

The 1991 amendment, effective July 1, 1991, in Subsection A, inserted "except for a
participant”; in Subsection B, divided former Paragraph (1) into Paragraphs (1) through
(3) and designated its subsequent paragraphs accordingly, in Paragraph (1), added
Subparagraph (a) and the designation for Subparagraph (b) and inserted "a person
regularly employed as a teaching, nursing and administrative employee" in Paragraphs
(2) and (3); in Subsection C, inserted "but who is"; in Subsections D to F, inserted
references to participants; added Subsections V to X; and made minor stylistic changes
throughout the section.

1993 amendments. — Laws 1993, ch. 69, § 1, effective June 18, 1993, which, in
subsection B, inserted "or community college" and substituted "Chapter 21, Article 13
NMSA 1978" for "the Junior College Act" in Paragraph (2), substituted "New Mexico
girls' school" for "girls' welfare home" in Paragraph (4), and deleted "or the public school
finance division" preceding "holding a standard" in Paragraph (5); substituted "medical
condition” for "physical condition" in Subsection R; substituted "current” for "present” in
Subsection T; substituted "22-11-47 through 22-11-52" for "22-11-46 through 22-11-51"
in Subsection X; and made minor stylistic changes, was approved March 19, 1993.
However Laws 1993, ch. 232, § 7, effective July 1, 1993, also amending this section by
inserting "or community college™ and substituting "Chapter 21, Article 13 NMSA 1978"
for "the Junior College Act" in Paragraph (2) of Subsection B; substituting "New Mexico
girls' school" for "girls’ welfare home" and "Los Lunas medical center” for "Los Lunas
mental hospital” in Paragraph (4) of Subsection B; deleting "or the public school finance



division" following "or the board" in Paragraph (5) of Subsection B; adding Paragraph
(8) of Subsection B; substituting "current” for "present” in Subsection T; substituting "22-
11-47 through 22-11-52" for "22-11-46 through 22-11-51" in Subsection X; and making
minor stylistic changes throughout the section, was approved April 6, 1993. The section
is set out as amended by Laws 1993, ch. 232, § 7. See 12-1-8 NMSA 1978.

The 1995 amendment, effective July 1, 1995, added Subsection X and redesignated
former Subsection X as Subsection Y.

The 1999 amendment, effective June 18, 1999, deleted "except for a participant” at the
end of Subsections B(2) to B(4); added the language beginning "Albuquerque technical-
vocational institute" at the end of Subsection V; and in Subsection W(1), substituted the
language beginning "the university of New Mexico" and ending "or western New Mexico
university" for "a qualifying state educational institution", and added the language
beginning "or a person regularly employed" and ending "on or after July 1, 1999".

The 2001 amendment, effective June 15, 2001, inserted "or retired member" in
Subsection A; and added Subsection Z.

The 2003 amendment, effective June 20, 2003, added "'Salary' includes payments
made for annual or sick leave and payments for additional service provided to related
activities, but does not include payments for sick leave not taken unless the payment for
the unused sick leave is made through continuation of the member on the regular
payroll for the period represented by that payment and does not include allowances or
reimbursements for travel, housing, food, equipment or similar items;" at the end of
Subsection X.

The 2004 amendment, effective May 19, 2004, amended Paragraph (4) of Subsection
B to change "certified school instructor” to "licensed school employee" and change
"state board to "department”, and amended Paragraphs (5), (7) and (8) of Subsection B
to change "state board" to "department” and to change "standard certificate” to
"license".

Retired legislator entitled to benefits from educational and public employees’
retirement systems. — When a legislator is retired and no longer an employee, he is
not, pursuant to this section, a "regular member" under the Educational Retirement Act
and is not excluded from membership and participation in another state retirement
program by 22-11-16 NMSA 1978; therefore he may receive benefits from both the
educational retirement system and the public employees' retirement system. 1979 Op.
Att'y Gen. No. 79-5.

Public Employees Retirement Act (PERA) retiree who returns to employment with a
governmental entity whose employees are covered exclusively under the provisions of
the Educational Retirement Act (ERA) for retirement purposes may not continue to
receive PERA benefits. Such retiree's benefits must be suspended. That retiree is



employed by an affiliated public employer and his "membership," within the meaning of
that term, is not provided for in the ERA. 1987 Op. Att'y Gen. No. 87-79.

22-11-3. Educational retirement board; members; terms; vacancies.
A. The "educational retirement board" is created.
B. The board shall be composed of seven members, consisting of the following:
(1) the superintendent of public instruction [secretary of public education];
(2) the state treasurer;

(3) one member to be elected for a term of four years by members of the New
Mexico association of educational retirees;

(4) one member to be elected for a term of four years by the members of the
New Mexico education association;

(5) one member to be elected for a term of four years by the New Mexico
members of the American association of university professors; and

(6) two members to be appointed by the governor for terms of four years
each.

C. In the initial composition of the board, the member elected by the members of the
American association of university professors shall serve for a term of three years; one
member appointed by the governor shall serve for a term of two years, and the other
member appointed by the governor shall serve for a term of one year.

D. Vacancies occurring in the term of office of those members appointed by the
governor or elected by an association shall be filled either by the governor appointing or
the association electing a new member to fill the unexpired term.

History: 1953 Comp., 8 77-9-3, enacted by Laws 1967, ch. 16, § 127; 1977, ch. 246, 8
65; 1988, ch. 64, § 40.

ANNOTATIONS

Cross references. — For references to the former superintendent of public instruction,
see 9-24-15 NMSA 1978.

The 1988 amendment, effective May 18, 1988, deleted Subsection B(2) which read
"the director of public school finance" and redesignated former Subsection B(3) as
present Subsection B(2); added present Subsection B(3); and made a minor stylistic
change in Subsection D.



Member of board has right to resign his office, and where no particular method of
resigning is provided by law, no formal method is necessary or required. 1963-64 Op.
Att'y Gen. No. 63-35 (rendered under former law).

22-11-4. Board; regular and special meetings.

A. The board shall hold regular meetings four times each year and may, by its
bylaws, provide for additional regular meetings. Prior to each regular meeting, written
notice shall be given to each member of the board specifying the time and place of the
regular meeting.

B. Special meetings of the board may be called by the chairman or by any three
members of the board. Written notice of the special meeting shall be sent to each
member of the board at least three days in advance of the special meeting.

C. If not in violation of Subsection A or B of this section, the rules of the board or the
Open Meetings Act [10-15-1 NMSA 1978], the chairman or any of three members of the
board may cancel or reschedule a meeting.

History: 1953 Comp., § 77-9-4, enacted by Laws 1967, ch. 16, § 128; 2003, ch. 39, § 2.
ANNOTATIONS

The 2003 amendment, effective June 20, 2003, inserted "by" following "the chairman
or" near the middle of Subsection B; and inserted Subsection C.

22-11-5. Board; record; quorum; compensation.

A. The board shall elect from its membership a chairman and a vice chairman.

B. A record shall be taken and preserved of all meetings of the board.

C. A quorum of the board shall be required for the transaction of any business. A
majority of the members of the board constitute a quorum. Each member of the board
shall have one vote and a proposal shall pass by the affirmative vote of a majority of the
members present at the meeting.

D. While performing their duties, each member of the board shall be entitled to
receive per diem and mileage as provided by the Per Diem and Mileage Act [10-8-1

NMSA 1978], and shall receive no other compensation, perquisite or allowance.

History: 1953 Comp., 8 77-9-5, enacted by Laws 1967, ch. 16, § 129.

22-11-5.1. Restrictions on receipt of gifts; restriction on campaign
contributions; required reporting.



A. Except for gifts of food or beverage given in a place of public accommodation,
consumed at the time of receipt, not exceeding fifty dollars ($50.00) for a single gift and
the aggregate value of which gifts may not exceed one hundred fifty dollars ($150) in a
calendar year, neither a board member nor an employee of the board shall receive or
accept anything of value directly or indirectly from a person who:

Q) has a current contract with the retirement board or association;

(2) is a potential bidder, offeror or contractor for the provision of services or
personal property to the retirement board or association;

3) is authorized to invest public funds pursuant to state or federal law or is an
employee or agent of such a person; or

(4) is an organization, association or other entity having a membership that
includes persons described in Paragraphs (1) through (3) of this subsection.

History: Laws 1999, ch. 153, § 2.
ANNOTATIONS
Compiler's notes. — Despite the heading on this section, Laws 1999, ch. 153, § 2 was

enacted without any provisions relating to restrictions on campaign contributions or the
required reporting thereof. This section was enacted with only a Subsection A.

22-11-6. Board; powers; duties.

The board shall:

A. properly and uniformly enforce the Educational Retirement Act [22-11-1
NMSA 1978];

B. hire employees and delegate administrative authority to these employees;

C. make an actuarial report on the financial operation of the Educational

Retirement Act to the legislature at each regular session every odd-numbered year;
D. accept donations, gifts or bequests; and
E. adopt regulations pursuant to the Educational Retirement Act.

History: 1953 Comp., 8 77-9-6, enacted by Laws 1967, ch. 16, § 130.

22-11-7. Educational retirement director; bond.



A. The board shall employ an educational retirement director. The director shall be
the administrative officer for the board in carrying out the provisions of the Educational
Retirement Act [22-11-1 NMSA 1978] and shall have those additional duties provided in
the regulations of the board.

B. Before assuming the duties of office, the director shall obtain an official bond
payable to the fund and conditioned upon the faithful performance of his duties during
his term of office. The bond shall be executed by a corporate surety company
authorized to do business in this state. The amount of the bond shall be not less than
twenty-five thousand dollars ($25,000). The board may elect to obtain a schedule or
blanket corporate surety bond covering the director and employees of the division for
any period not exceeding four years. The cost of a bond obtained pursuant to this
section shall be paid from the fund. Any bond obtained shall be approved by the board
and filed with the secretary of state.

History: 1953 Comp., 8 77-9-7, enacted by Laws 1967, ch. 16, § 131.
ANNOTATIONS

Cross references. — For official bonds of state officers and employees, see the Surety
Bond Act, 10-2-13 NMSA 1978.

22-11-8. Medical authority; fees.

A. The board shall employ the services of a medical authority. The medical authority
shall examine, make reports and certify the physical condition of applicants for and
recipients of disability benefits pursuant to the Educational Retirement Act [22-11-1
NMSA 1978].

B. The board shall pay the medical authority a reasonable fee for his professional
services.

History: 1953 Comp., 8 77-9-8, enacted by Laws 1967, ch. 16, § 132.

22-11-9. Actuary; fees.

A. The board shall employ the services of an actuary. The actuary shall prepare a
table of actuarial equivalents for use of the board and the director in computing the
value of advanced, deferred or optional payment of benefits pursuant to the Educational
Retirement Act [22-11-1 NMSA 1978]. The actuary shall also study the financial
operations of the Educational Retirement Act and shall make written reports thereon to
the board.

B. The board shall pay the actuary a reasonable fee for his professional services.



C. Unless otherwise required by the governmental accounting standards board of
the American institute of certified public accountants, an actuarial report shall be
conducted at least once every three years.

History: 1953 Comp., 8 77-9-9, enacted by Laws 1967, ch. 16, § 133; 2003, ch. 39, 8§ 3.
ANNOTATIONS

The 2003 amendment, effective June 20, 2003, added Subsection C.

22-11-10. Salaries; fees; expenditures.

A. The amount of salaries and fees to be paid by the board shall be fixed by the
regulations of the board.

B. Salaries and fees paid, and all other necessary expenditures of the board, shall
be paid out of the fund unless otherwise provided by law.

History: 1953 Comp., 8 77-9-10, enacted by Laws 1967, ch. 16, § 134.

22-11-11. Educational retirement fund.
A. The educational retirement fund is created.

B. The state treasurer shall be the custodian of the fund and the board shall be the
trustee of the fund.

C. All membership fees, contributions from members and local administrative units,
securities evidencing the investment of money from the fund, interest, gifts, grants or
bequests shall be deposited in the fund.

History: 1953 Comp., 8 77-9-11, enacted by Laws 1967, ch. 16, § 135.
ANNOTATIONS

Compiler's notes. — Laws 1987, ch. 136, 8§ 3 provides for the severability of the act if
any part or application thereof is held invalid.

Appropriations. — Laws 2002, ch. 110, § 58, effective March 6, 2002, appropriates
$500,000 from the educational retirement fund to the educational retirement board in
fiscal years 2002 through 2007 for work on the educational retirement board building in
Santa Fe county, as extended through fiscal year 2008 by Laws 2003, ch. 429, § 52.

22-11-12. Fund: disbursements.



The state treasurer shall make disbursements from the fund only on warrants issued
by the department of finance and administration or through any other process as
approved by the department of finance and administration. Warrants for disbursements
from the fund shall be issued by the department of finance and administration only upon
voucher of the director.

History: 1953 Comp., 8 77-9-12, enacted by Laws 1967, ch. 16, 8§ 136; 1993, ch. 69, §
2.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, added the language beginning "or
through any other process" at the end of the first sentence.

22-11-13. Board authority to invest the fund; prudent investor
standard; indemnification of board.

A. The board is authorized to invest or reinvest the fund in accordance with the
Uniform Prudent Investor Act [45-7-601 NMSA 1978].

B. The board shall provide quarterly performance reports to the legislative finance
committee and the department of finance and administration. Annually, the board shall
ratify and provide its written investment policy, including any amendments, to the
legislative finance committee and the department of finance and administration.

C. The board or its designated agent may enter into contracts for the temporary
exchange of securities for the use by broker-dealers, banks or other recognized
institutional investors, for periods not to exceed one year, for a specified fee or
consideration. Such a contract shall not be entered into unless the contract is fully
secured by a collateralized, irrevocable letter of credit running to the board, cash or
equivalent collateral of at least one hundred two percent of the market value of the
securities plus accrued interest temporarily exchanged. This collateral shall be delivered
to the state fiscal agent or its designee contemporaneously with the transfer of funds or
delivery of the securities. Such contract may authorize the board to invest cash
collateral in instruments or securities that are authorized fund investments and may
authorize payment of a fee from the fund or from income generated by the investment of
cash collateral to the borrower of securities providing cash as collateral. The board may
apportion income derived from the investment of cash collateral to pay its agent in
securities lending transactions.

D. Commissions paid for the purchase or sale of any securities pursuant to the
provisions of the Educational Retirement Act [22-11-1 NMSA 1978] shall not exceed
brokerage rates prescribed and approved by national stock exchanges or by industry
practice.



E. Securities purchased for the fund shall be held in the custody of the state
treasurer. At the direction of the board, the state treasurer shall deposit with a bank or
trust company the securities for safekeeping or servicing.

F. The board may consult with the state investment council or the state investment
officer; may request from the state investment council or the state investment officer any
information, advice or recommendations with respect to investment of the fund; may
utilize the services of the state investment council or the state investment officer; and
may act upon any advice or recommendations of the state investment council or the
state investment officer. The state investment council or the state investment officer
shall render investment advisory services to the board upon request and without
expense to the board. The board may also employ the investment management
services and related management services of a trust company or national bank
exercising trust powers or of an investment counseling firm or brokers for the purchase
and sale of securities, commission recapture and transitioning services and may pay
reasonable compensation for those services from funds administered by the board.

G. Members of the board, jointly and individually, shall be indemnified from the fund
by the state from all claims, demands, suits, actions, damages, judgments, costs,
charges and expenses, including court costs and attorney fees, and against all liability,
losses and damages of any nature whatsoever that members shall or may at any time
sustain by reason of any decision made in the performance of their duties pursuant to
this section.

History: 1953, Comp., 8 77-9-13, enacted by Laws 1967, ch. 16, § 137; 1969, ch. 203,
81; 1970, ch. 81, § 3; 1975, ch. 211, §8 5; 1987, ch. 71, § 1; 1989, ch. 22, § 1; 1993, ch.
69, 8§ 3; 2001, ch. 190, § 1; 2005, ch. 240, § 6.

ANNOTATIONS

Cross references. — For applicability of insurance or banking laws to administration of
article, see 22-11-43 NMSA 1978.

For the federal Investment Company Act of 1940, see 15 U.S.C. § 80a-1 et seq.
For the legislative finance committee, see 2-5-1 NMSA 1978.
For the department of finance and administration, see 9-6-3 NMSA 1978.

The 1989 amendment, effective March 10, 1989, in Subsection B, added "or
consideration" at the end of the first sentence and added the fourth and fifth sentences.

The 1993 amendment, effective June 18, 1993, rewrote this section to the extent that a
detailed comparison is impracticable.



The 2001 amendment, effective June 15, 2001, in Paragraphs A(5) and A(7),
substituted "debentures, instruments, conditional sales agreements, securities or other
evidence of indebtedness of any corporation, partnership or trust” for "or commercial
paper of any corporation”, inserted "or any security convertible to common stock™
following "common stock”, inserted "partnership or trust" preceding "organized", and
deleted "that the corporation shall have a minimum net worth of twenty-five million
dollars ($25,000,000); and provided" preceding "that the fund shall not"; and in
Paragraph A(10), deleted "and which has net assets of at least twenty-five million
dollars ($25,000,000)" following "United States".

The 2005 amendment, effective July 1, 2005, deletes former Subsections A(1) through
(10), which provided the classes of securities and investments in which the retirement
board could invest and reinvest funds; adds Subsection A to authorize the board to
invest and reinvest the fund in accordance with the Uniform Prudent Investor Act; adds
Subsection B which provides that the board shall provide reports and investment
policies to the legislative finance committee and the department of finance and
administration; deletes former Subsection D, which provided that the prudent man rule
applies to investment of the fund; deletes the former provision of Subsection F, which
provided that the board may employ investment advisory services and investment
management services; provides in Subsection F that the board may employ the
investment management services and related management services of a trust company
or national bank exercising trust powers or an investment counseling firm or brokers for
the purchase and sale of securities, commission recapture and transitioning services
and may pay for the services from funds administered by the board.

Act not severable. — Laws 2005, ch. 240, § 8 provides that if any part or application of
this act is held invalid, the remainder or its application to other situations or persons
shall likewise be invalid and that the provisions of this act are not severable.

22-11-14. Fund; restrictions.

A. No member of the board or employee of the board shall have any interest,
directly or indirectly, in the gains or profits of any investments made by the board,
except for regular salaries and per diem and mileage allowances authorized pursuant to
the Educational Retirement Act [22-11-1 NMSA 1978].

B. No member of the board or employee of the board shall, directly or indirectly for
himself or as an agent or partner for others, borrow from the fund or deposits of the
board, or in any manner use the fund or deposits except to make current and necessary
disbursements authorized by the board.

C. No member of the board or employee of the board shall become an endorser or
surety or become in any manner an obligor for moneys loaned or borrowed by the
board.

History: 1953 Comp., 8 77-9-14, enacted by Laws 1967, ch. 16, § 138.



ANNOTATIONS

Cross references. — For compensation of members of board, see 22-11-5 NMSA
1978.

For payment of salaries and fees by board, see 22-11-10 NMSA 1978.

22-11-15. Fund; refunds; payments.

A. Atfter filing written demand with the director, a member is entitled to a refund of
the total amount of the member's contributions plus interest at a rate set by the board,
reduced by the sum of any disability benefits previously received by the member, if:

(1) the member terminates employment for reasons other than by retirement,
disability or death;

(2)  the member has exempted himself from the Educational Retirement Act
[22-11-1 NMSA 1978]; or

(3) the member was not reemployed following a period of disability during
which he received disability benefits.

B. The director may, at the request of a member, make payment on behalf of the
member for any or all of the refund to an individual retirement account or a qualified
retirement plan that accepts rollovers.

C. If the amount of a deceased member's contribution or residual contribution does
not exceed the sum of one thousand dollars ($1,000) and no written claim is made to
the board for it within one year from the date of the member's death, by his surviving
beneficiary or the member's estate, payment thereof may be made to the named
beneficiary or, if none is named, to the person the board determines to be entitled to the
contribution under the laws of New Mexico. Any payment made by the board pursuant
to this subsection shall be a bar to a claim by any other person.

D. The interest provided for in Subsection A of this section shall apply only to
contributions paid to the fund after July I, 1971 and on deposit in the fund for a period of
at least one fiscal year; provided that no such interest shall be allowed on refunds of
contributions that were paid into the fund prior to July 1, 1971.

History: 1953 Comp., 8§ 77-9-15, enacted by Laws 1967, ch. 16, § 139; 1971, ch. 12, §
1; 1984, ch. 19, 8 1; 1993, ch. 69, § 4; 2003, ch. 39, § 4.

ANNOTATIONS

Cross references. — For payment of benefits upon death during reemployment, see
22-11-26 NMSA 1978.



For retirement benefit options, see 22-11-29 NMSA 1978.
For disability benefits, see 22-11-35 to 22-11-40 NMSA 1978.

The 1993 amendment, effective June 18, 1993, added present Subsection B;
redesignated former Subsections B and C as Subsections C and D; and made a minor
stylistic change.

The 2003 amendment, effective June 20, 2003, substituted "set by the board" for
"equal to seventy-five percent of the average rate earned by the fund during the five
fiscal years preceding the fiscal year of refund” near the middle of Subsection A.

No state income tax on contributions. — The state taxation and revenue department
cannot lawfully levy and collect state income tax on contributions to the educational
retirement fund. Vaughn v. State, Taxation & Revenue Dep't, 98 N.M. 362, 648 P.2d
820 (Ct. App. 1982).

22-11-16. Regular membership.

Except as otherwise provided in the Educational Retirement Act [22-11-1 NMSA
1978], being a regular member shall be a condition of employment and shall exclude
membership and participation in any other state retirement program.

History: 1953 Comp., § 77-9-16, enacted by Laws 1967, ch. 16, § 140.
ANNOTATIONS

Cross references. — For optional coverage of persons qualified to be regular members
and covered by retirement program for federal civil service employees, see 22-11-19
NMSA 1978.

Retired legislator entitled to benefits from educational and public employees'
retirement systems. — Since when a legislator is retired and no longer an employee
he is not, pursuant to 22-11-2 NMSA 1978, a "regular member" under the Education
Retirement Act and is not excluded from membership and participation in another state
retirement program by this section, therefore he may receive benefits from both the
educational retirement system and the public employees' retirement system. 1979 Op.
Att'y Gen. No. 79-5.

Public employees retirement association. — Full-time city public school teacher who
was a member of the educational retirement system, and who was simultaneously
employed on a part-time basis by the city, was not required to be a member of the
Public Employees Retirement Association. 1988 Op. Att'y Gen. No. 88-70.

22-11-16.1. Regular membership continuation of certain transferred
employees.



Notwithstanding Subparagraph (b) of Paragraph (1) of Subsection B of Section 22-
11-2 NMSA 1978, a regular member who is an employee of a local administrative unit
that is a state educational institution named in Article 12, Section 11 of the constitution
of New Mexico and who transfers to a general hospital or outpatient clinics of that
hospital operated by the local administrative unit will have the option to continue his
regular membership rather than become a member of a retirement plan offered by the
general hospital or outpatient clinics of that hospital. The option shall be exercised by
filing a written election with both the educational retirement director and the designated
officer of the local administrative unit. This election shall be made within sixty days after
the effective date of the regular member's transfer and shall be irrevocable as long as
the employee is employed by the general hospital or outpatient clinics of that hospital
operated by the local administrative unit.

History: 1978 Comp., 8 22-11-16.1, enacted by Laws 1999, ch. 290, § 1.

22-11-17. Provisional membership.

A. A provisional member shall be covered by the provisions of the Educational
Retirement Act [22-11-1 NMSA 1978] but shall have the option to exempt himself from
its coverage. A provisional member exempting himself from the provisions of the
Educational Retirement Act shall not be entitled to the benefits or coverage under any
other state retirement program except as otherwise provided in this section. This section
shall not affect any rights a provisional member may have under the provisions of the
federal Social Security Act. This option to exempt must be exercised within one year of
employment according to the regulations adopted by the board. Any provisional
member exempting himself pursuant to this section shall be entitled to a refund of any
contributions made pursuant to the Educational Retirement Act prior to the exercise of
the exemption.

B. A provisional member not exempt from the coverage of the Educational
Retirement Act shall have the right to earned service-credit for periods of employment
subsequent to July 1, 1957 and prior to July 1, 1961, provided that all contributions at
the rates in effect during that period of employment are paid. If a provisional member
chooses to make the contributions for that period, the local administrative unit
employing a member during that period shall pay the employer's contribution at the rate
in effect during that period of employment. Contributions prior to July 1, 1961 by both
the provisional member and the local administrative unit shall bear interest at the rate of
three percent a year from July 1, 1961 until paid.

C. A provisional member exempt from the coverage of the provisions of the
Educational Retirement Act shall have the right to revoke the exemption at any time;
however, within the first two weeks following the beginning of each school year, such
provisional member shall be informed by the local administrative unit in writing of his
right to revoke the exemption and shall sign a statement to the effect that he does or
does not wish to revoke the exemption. A copy of such statement shall be kept in the
personnel file of the provisional member.



D. A provisional member who revokes the exemption from coverage may, at any
time before June 30, 2006, acquire earned service credit for periods of employment
during which the exemption or exemptions were in force if both the member
contributions and the local administrative unit contributions, at the rates in effect during
the periods of employment and applied to the earnings of the member during those
periods, are paid to the fund, together with interest at the actuarial rate set by the board.
The contributions shall be paid in the following manner:

(2) both the member contributions and the local administrative unit
contributions, together with interest, shall be paid by the member; or

(2)  if the member tenders payment of the member contributions, with interest,
the local administrative unit by whom the member was employed may, but shall not be
obligated to, pay the local administrative unit contributions, with interest.

E. A provisional member employed by the board, the department of education
[public education department], the New Mexico school for the deaf, the northern New
Mexico state school, the New Mexico school for the visually handicapped, the New
Mexico girls' school, the New Mexico boys' school or the Los Lunas medical center shall
have the option o