CHAPTER 10
PUBLIC OFFICERS AND EMPLOYEES

ARTICLE 1
QUALIFICATIONS

10-1-1. [Ineligibility for recess appointment after rejection by
senate.]

No person, whose nomination or appointment to any office in the state shall have been
rejected by the senate, shall be eligible to hold office under recess appointment.

History: Laws 1915, ch. 61, § 1; C.S. 1929, § 96-138; 1941 Comp., § 10-101; 1953
Comp., § 5-1-1.

ANNOTATIONS

Cross references. - For constitutional provision relating to qualifications to hold office,
see N.M. Const., art. VII, 8§ 2.

For employment of handicapped persons, policy of the state, see 28-10-11 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
88 16 to 19.

10-1-2. [Person convicted of crime; ineligibility for office;
exception.]

No person convicted of a felonious or infamous crime, unless such person has been
pardoned or restored to political rights, shall be qualified to be elected or appointed to
any public office in this state.

History: Laws 1912, ch. 44, § 1; Code 1915, § 3951; C.S. 1929, § 96-102; 1941 Comp.,
§ 10-102; 1953 Comp., § 5-1-2.

ANNOTATIONS
Cross references. - For Criminal Offender Employment Act, see 28-2-1 NMSA 1978.
For disqualification for bribery, see 30-24-2 NMSA 1978.

Restoration of citizenship rights. - A convicted felon who was elected to the position
of county commissioner became eligible to hold that office when, prior to taking the oath



of office, she applied for and received a certificate of restoration of full rights of
citizenship from the governor. Lopez v. Kase, 1999-NMSC-011, 126 N.M. 733, 975 P.2d
346.

Effect of appeal pending. - Person who committed felony by assaulting a federal
officer was ineligible to run for governor where although a jury rendered a guilty verdict,
the person was appealing the judgment. A judgment on a verdict of a guilty is a
conviction, and the fact that an appeal is pending does not alter that interpretation. 1968
Op. Att'y Gen. No. 68-98.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 88 48 to 50.

Validity of governmental requirement of oath of allegiance or loyalty, 18 A.L.R.2d 268.

Conviction of offense under federal law or law of another state or country as vacating
accused's holding of state or local office, 20 A.L.R.2d 732.

Legislative power to prescribe qualifications for or conditions of eligibility to
constitutional office, 34 A.L.R.2d 155, 90 A.L.R.3d 900.

What is an infamous crime or one involving moral turpitude constituting disqualification
to hold public office, 52 A.L.R.2d 1314.

Previous tenure of office, construction and effect of constitutional or statutory provisions
disqualifying one for public office because of, 59 A.L.R.2d 716.

Effect of conviction in federal court, or court of another state or country, on right to hold
public office, 39 A.L.R.3d 303.

Misconduct: removal of public officer for misconduct during previous term, 42 A.L.R.3d
691.

Pardon as restoring eligibility to public office, 58 A.L.R.3d 1191.

What constitutes conviction within statutory or constitutional provision making conviction
of crime ground of disqualification for, removal from, or vacancy in, public office, 10
A.L.R.5th 139.

Validity under federal constitution of regulations, rules, or statutes requiring random or
mass drug testing of public employees or persons whose employment is regulated by
state, local, or federal government, 86 A.L.R. Fed. 420.

67 C.J.S. Officers and Public Employees § 22.



10-1-3. [Deputies and assistants convicted of crimes; penalty for
appointment or retention.]

It shall be unlawful for any state, county, district, or municipal officer to appoint, employ,
or retain as a deputy or assistant any person convicted of a felonious or infamous crime,
unless such person has been pardoned or restored to political rights; and any public
officer who shall knowingly violate the provisions of this section shall be deemed guilty
of a misdemeanor and upon conviction shall be punished by fine of not less than one
hundred dollars [($100)] nor more than five hundred dollars [($500)] and, in addition to
such punishment, shall be removed from office in accordance with the provisions of this
chapter.

History: Laws 1912, ch. 44, § 2; Code 1915, § 3952; C.S. 1929, § 96-103; 1941 Comp.,
§ 10-103; 1953 Comp., § 5-1-3.

ANNOTATIONS

Cross references. - For persons convicted of crime ineligible for office, see 10-1-2
NMSA 1978.

Bracketed material. - The bracketed material in this section was inserted by the
compiler. It was not enacted by the legislature and is not a part of the law.

Meaning of "this chapter". - The 1915 Code compilers replaced "chapter 36 of the
Session Laws of 1909," compiled as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this
chapter," referring to Chapter 80 of the 1915 Code, 88 3950 to 3985, compiled as 10-1-
2 to 10-1-4, 10-3-1, 10-4-1 to 10-4-29 and 10-17-5 NMSA 1978.

"Public officer" and "state officer" are synonyms. 1966 Op. Att'y Gen. No. 66-114.

Employment in position other than deputy or assistant. - It would appear that the
employment by the commission or the chief highway engineer of a person (convicted of
a felonious crime) in any position other than as deputy or assistant to the commission or
the chief highway engineer would not violate the statute. 1953-54 Op. Att'y Gen. No. 54-
5952.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Conviction of offense under federal law or
law of another state or country as vacating accused's holding of state or local office, 20
A.L.R.2d 732.

Effect of conviction in federal court, or court of another state or country, on right to hold
public office, 39 A.L.R.3d 303.

Pardon as restoring eligibility to public office, 58 A.L.R.3d 1191.

67 C.J.S. Officers and Public Employees §§ 22, 35.



10-1-4. [Women eligible for appointment.]
Women may hold any appointive office in the state of New Mexico.

History: Laws 1913, ch. 60, 8 1; Code 1915, § 3953; C.S. 1929, § 96-104; 1941 Comp.,
§ 10-104; 1953 Comp., § 5-1-4.

ANNOTATIONS

Cross references. - For eligibility of women to any public office, see N.M. Const., art.
VII, 8 2.

For women as public officers, see N.M. Const., art. XX, 8§ 11.

Assistant commissioner of public lands. - Under this section and N.M. Const., art.
XX, 8§ 11, a woman may hold the appointive office of assistant commissioner of public
lands. 1919-20 Op. Att'y Gen. No. 20-2752.

A woman can hold the office of school director. 1909-12 Op. Att'y Gen. No. 12-934.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Construction and application of
provisions of Equal Pay Act of 1963 (29 U.S.C. § 206(d)) prohibiting wage
discrimination on basis of sex, 7 A.L.R. Fed. 707.

Construction and application of provisions of Title VII of 1964 Civil Rights Act making
sex discrimination in employment unlawful, 12 A.L.R. Fed. 15, 27 A.L.R. Fed. 274, 27
A.L.R. Fed. 537, 34 A.L.R. Fed. 648, 35 A.L.R. Fed. 15, 62 A.L.R. Fed. 33, 110 A.L.R.
Fed. 28, 116 A.L.R. Fed. 1, 123 A.L.R. Fed. 1

What constitutes "establishment" for purposes of 8 6(d)(1) of Equal Pay Act (29 USCS §
206(d)(1)), prohibiting wage discrimination within establishment based on sex, 124
A.L.R. Fed. 159.

What constitutes termination of employee due to pregnancy in violation of Pregnancy
Discrimination Act amendment to Title VII of Civil Rights Act of 1964 (42 USCS §
2000e(k)), 130 A.L.R. Fed. 473.

67 C.J.S. Officers and Public Employees § 20.

10-1-5. Repealed.
ANNOTATIONS

Repeals. - Laws 1979, ch. 54, § 1, repeals 10-1-5 NMSA 1978, relating to residence
requirement for public employees and percentage of residents on public works projects.



10-1-6. [Affidavits of residence; prima facie value as evidence.]

Any person whose duty it is to engage or hire employees mentioned in Section 1 of this
act may require any person applying for such employment to file an affidavit with such
person, stating his name and residence and that he has been a bona fide resident of the
state of New Mexico for a period of one year next previous to the date of application for
such employment. In all prosecutions against any persons for violation of the provisions
of this act [10-1-6 to 10-1-9 NMSA 1978], such affidavits shall be received in evidence
as prima facie proof of the truth of the statements therein contained.

History: Laws 1933, ch. 68, § 2; 1941 Comp., § 10-106; 1953 Comp., § 5-1-6.
ANNOTATIONS

Compiler's notes. - "Section 1 of this act,” referred to near the beginning of the first
sentence, means Laws 1933, ch. 68, § 1, which appeared as 10-1-5 NMSA 1978, but
was repealed by Laws 1979, ch. 54, § 1.

Application to construction project. - This section, when read together with the
provisions of 10-1-7 and 10-1-8 NMSA 1978, has specific application to the construction
of the public works project contemplated by the interstate streams commission (the Ute
dam), and would have to be considered by the commission in the carrying out of the
construction work. 1961-62 Op. Att'y Gen. No. 62-80.

When production of affidavits required. - Under 6-2-1 NMSA 1978, the heads of
departments may be compelled to produce the affidavit required under this section
before making payment to any person or persons employed who have not been
residents of New Mexico for one year prior to their employment as state employees.
1951-52 Op. Att'y Gen. No. 51-5388.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity, construction, and application of
enactments relating to requirement of residency within or near specified governmental
unit as condition of continued employment for policemen or firemen, 4 A.L.R.4th 380.

67 C.J.S. Officers and Public Employees 8§ 26; 81A C.J.S. States § 83.

10-1-7. [Provisions of employment contracts.]

Every written contract entered into by the state of New Mexico and all political
subdivisions thereof, including all of the departments, bureaus, boards, commissions or
institutions of said state and all of its political subdivisions, involving the employment of
persons mentioned in Section 1 of this act shall contain such provisions relating to
employment as comply with the provisions of this act.

History: Laws 1933, ch. 68, 8§ 3; 1941 Comp., § 10-107; 1953 Comp., § 5-1-7.



ANNOTATIONS

Compiler's notes. - "Section 1 of this act," referred to near the beginning of the first
sentence, means Laws 1933, ch. 68, § 1, which appeared as 10-1-5 NMSA 1978, but
was repealed by Laws 1979, ch. 54, § 1.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
§ 26; 81A C.J.S. States § 83.

10-1-8. [Failure to employ residents; penalties.]

Any person, firm, corporation or association having charge of or control over the
employment of persons mentioned in Section 1 of this act, who shall willfully refuse to
comply with the provisions of said Section 1, shall be deemed guilty of a misdemeanor
and upon conviction thereof shall be punished by a fine of not less than $100 nor more
than $300 or by imprisonment in the county jail not to exceed ninety days or both such
fine and imprisonment, in the discretion of the court.

History: Laws 1933, ch. 68, § 4; 1941 Comp., § 10-108; 1953 Comp., § 5-1-8.
ANNOTATIONS

Compiler's notes. - "Section 1 of this act,” referred to near the beginning of the first

sentence, means Laws 1933, ch. 68, § 1, which appeared as 10-1-5 NMSA 1978, but

was repealed by Laws 1979, ch. 54, § 1.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
§ 26; 81A C.J.S. States § 83.

10-1-9. [False affidavit to obtain employment; penalty.]

Any applicant for employment mentioned in Section 1 thereof, who shall willfully file any
false affidavit for the purpose of obtaining employment shall be deemed guilty of a
misdemeanor and upon conviction shall be subject to the penalties mentioned in
Section 4 [10-1-8 NMSA 1978] hereof.

History: Laws 1933, ch. 68, 8 5; 1941 Comp., § 10-109; 1953 Comp., § 5-1-9.
ANNOTATIONS

Compiler's notes. - "Section 1 thereof," referred to near the beginning of the section,

means Laws 1933, ch. 68, 8§ 1, which appeared as 10-1-5 NMSA 1978, but was

repealed by Laws 1979, ch. 54, § 1.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
§ 26; 81A C.J.S. States § 83.



10-1-10. [Nepotism prohibited; exceptions.]

It shall hereafter be unlawful for any person elected or appointed to any public office or
position under the laws of this state or by virtue of any ordinance of any municipality
thereof, to employ as clerk, deputy or assistant, in such office or position, whose
compensation is to be paid out of public funds, any persons related by consanguinity or
affinity within the third degree to the person giving such employment, unless such
employment shall first be approved by the officer, board, council or commission, whose
duty it is to approve the bond of the person giving such employment; provided, that this
act [10-1-10, 10-1-11 NMSA 1978] shall not apply where the compensation of such
clerk, deputy or assistant shall be at the rate of $600 or less a year, nor shall it apply to
persons employed as teachers in the public schools.

History: Laws 1925, ch. 50, 8 1; C.S. 1929, § 96-136; 1941 Comp., § 10-110; 1953
Comp., § 5-1-10.

ANNOTATIONS

Constitutionality. - This law is not unconstitutional by reason of the fact that the title
merely states "An act relating to nepotism." 1937-38 Op. Att'y Gen. No. 38-2030.

Legislative intent. - The legislature intended by this section to apply the civil law rule
for determining the degree of relationship and under this method of computation a
cousin is not within the third degree, so that a public officer may employ his cousin as a
deputy or assistant. 1947-48 Op. Att'y Gen. No. 47-5040.

Statute normally construed strictly. - Anti-nepotism statutes, being penal in nature,
are normally strictly construed. However, no statute may be construed so as to defeat
the obvious intent of the legislature. 1982 Op. Att'y Gen. No. 82-8.

Section inapplicable where person hired before relative's election. - This section
would not apply to a person employed prior to his relative's election to the hiring
authority. 1982 Op. Att'y Gen. No. 82-8.

Brothers are related within the second degree of consanguinity. 1982 Op. Att'y
Gen. No. 82-8.

Employment where members of family on school district board. - This section does
not prohibit employment of a person in a nonteaching, supervisory capacity, although
members of his immediate family serve on the board of the school district. 1957-58 Op.
Att'y Gen. No. 57-201.

Election of teacher's relative to school board. - The rule that statutes in pari materia
should, as far as reasonably possible, be construed consistently supports, by reference
to this section and 29-2-6 NMSA 1978, the conclusion that 22-5-6 NMSA 1978 was

intended only to apply to the initial hiring of teachers and does not affect the retention of



teachers when a relative within the prohibited degree of consanguinity is elected to the
school board. New Mexico State Bd. of Educ. v. Board of Educ. 95 N.M. 588, 624 P.2d
530 (1981).

When teacher's spouse on school board. - There is no prohibition against the spouse
of a schoolteacher being a member of the school board, but in order to prevent any
possible conflict of interest, such school board member should not vote on any issue
which affects his or her spouse individually as opposed to affecting all the teachers in
the system as a group. 1964 Op. Att'y Gen. No. 64-71.

When husband and wife hired. - The New Mexico state racing commission may hire a
husband and wife to carry on the duties of the racing commission so long as no such
employee is related to the commissioner within the degree of consanguinity prohibited
by this section. 1951-52 Op. Att'y Gen. No. 51-5424.

County commissioner's daughter in county department. - The laws on nepotism do
not prohibit the employment of a daughter of county commissioner as a stenographer in
the county health department of the county where the commissioner serves. 1957-58
Op. Att'y Gen. No. 57-224.

Sheriff's relative as deputy sheriff. - This statute would come into play should a
sheriff employ as his guard the regularly employed deputy sheriff since a deputy sheriff
would fall within the statutory definition of "deputy or assistant.” If such a deputy were
related to the sheriff within the prohibited degree it would be a violation of the law. A
person temporarily employed as a guard might still be considered an assistant as
defined by the statute. However, in the event of temporary employment, it is almost
certain that the compensation paid to each assistant would be less than $600 a year, in
which case, the prohibition would not apply. Compensation as used here is synonymous
with salary and does not include traveling or other incidental expenses usually called
per diem. 1961-62 Op. Att'y Gen. No. 61-9.

Section is not applicable to hiring of state police personnel, but 29-2-6 NMSA
1978, pertaining specifically to the state police, is instead controlling. 1963-64 Op. Att'y
Gen. No. 63-114.

Prohibited appointments may be approved. - Appointments within the prohibited
degree may yet be made if such appointments are approved by a board or officer
whose duty it is to approve the bond of the person making the appointment. 1949-50
Op. Att'y Gen. No. 49-5247.

Approval of district judge's employee. - As district judges are not bonded, there is no
entity from which approval of otherwise prohibited employment by the district judge may
be obtained. 1979 Op. Att'y Gen. No. 79-25.

Employment by district judge of his step-daughter, as his secretary, is unlawful.
1979 Op. Att'y Gen. No. 79-25.



Deputy county assessor. - When salary exceeds $600 per year, appointment of a
deputy county assessor without approval of the board of county commissioners is void.
State ex rel. Sanchez v. Stapleton, 48 N.M. 463, 152 P.2d 877 (1944).

Municipality's council member is "elected public official". - A member of the
governing body of a municipality is an "elected public officer” for purposes of the
statutory prohibition against nepotism. 1982 Op. Att'y Gen. No. 82-8.

Brother of council member employable where council member abstains from
voting. - The brother of a member of the governing body of a mayor-council
municipality may be employed as an assistant municipal clerk if the council member
abstains from voting to approve his brother's employment. 1982 Op. Att'y Gen. No. 82-
8.

Assistant clerk of a municipality serves as "clerk" to the governing body for
purposes of the statutory prohibition against nepotism. 1982 Op. Att'y Gen. No. 82-8.

Court reporter not clerk, deputy, etc. - An official court reporter is not a clerk, deputy
or assistant as those terms are used in this section. 1976 Op. Att'y Gen. No. 76-35.

Janitor is not clerk, etc. - Since a janitor would be neither clerk, deputy or assistant to
the employing authority, employment of the wife of one of the school board members by
the board would not be prohibited by this section. 1951-52 Op. Att'y Gen. No. 52-5484.

Levelman is not clerk, etc. - This position of a "levelman” in the highway department is
not such as would be included within the terminology of "clerk, deputy, or assistant" so
as to be within that class of employment from which an officer is prohibited from naming
any person related by consanguinity or affinity within the third degree. 1951-52 Op. Att'y
Gen. No. 51-5448.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity, construction, and effect of state
constitutional or statutory provision regarding nepotism in the public service, 11
A.L.R.4th 826.

67 C.J.S. Officers and Public Employees § 23.

10-1-11. [Payment of nepotic employees; liability of employer and
bondsmen; employment void.]

No person so unlawfully employed shall be paid or receive any compensation from
public funds, and such employment shall be null and void, and the person or persons
giving such employment, together with his or their bondsmen, shall be liable for any and
all moneys so unlawfully paid out.

History: Laws 1925, ch. 50, § 2; C.S. 1929, § 96-137; 1941 Comp., § 10-111; 1953
Comp., § 5-1-11.



ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
§ 23.

10-1-12. [Employment of persons advocating sabotage, sedition or
treason prohibited; discharge of such persons already employed.]

No person shall be knowingly employed by any state department, office, board,
commission or bureau, county, municipality or other political subdivision, board of
education or school board, who either directly or indirectly carries on, advocates,
teaches, justifies, aids or abets a program of sabotage, force and violence, sedition or
treason against the government of the United States or of this state.

When it becomes reasonably apparent to his appointing power that any employee has
committed any of the acts hereinabove described it shall be the duy [duty] of such
employer to refer the data and information available to him to the district attorney of the
judicial district wherein such employee resides, and it shall thereupon become the
mandatory duty of the district attorney to institute a proceeding in the district court to
determine whether the employee has violated this act [section]. If such court determines
that this act has been violated, such employee shall be immediately discharged and
shall not be again employed in any capacity by any state department, office, board,
commission, or bureau, county, municipality, or other political subdivision, board of
education, or school board.

No part of any money appropriated from the state treasury shall ever be expended to
compensate any person whose employment is forbidden by this section.

History: Laws 1949, ch. 45, § 1; 1941 Comp., § 10-112; 1953 Comp., 8§ 5-1-12.
ANNOTATIONS

Cross references. - For public policy regarding communism, see 12-4-1 to 12-4-3
NMSA 1978.

Bracketed material. - The bracketed word "duty" in the second paragraph was inserted
by the compiler. It was not enacted by the legislature and is not a part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 8§ 48, 241.

Oath of allegiance or loyalty: validity of governmental requirement of, 18 A.L.R.2d 268.
Self-incrimination: right of witness to refuse to answer, on the ground of self-

incrimination, as to membership in or connection with party, society, or similar
organization or group, 19 A.L.R.2d 388.



Schoolteacher, dismissal or rejection of because of disloyalty, 27 A.L.R.2d 487.

Defamatory nature of statements reflecting on plaintiff's religious beliefs, standing, or
activities, 33 A.L.R.2d 1196.

Libel and slander: public officer's privilege as to statements made in connection with
hiring and discharge, 26 A.L.R.3d 492.

Libel and slander: public officer's privilege in connection with accusation that another
has been guilty of sedition, subversion, espionage, or similar behavior, 33 A.L.R.3d
1330.

Imputation of allegedly objectionable political or social beliefs or principles as
defamation, 62 A.L.R.4th 314.

What constitutes conviction within statutory or constitutional provision making conviction
of crime ground of disqualification for, removal from, or vacancy in, public office, 10
A.L.R.5th 139.

67 C.J.S. Officers and Public Employees 8§ 22, 120, 121, 125.

10-1-13. County officers; oath; bond.

A. As used in this section, "county officer" means county commissioner, county
assessor, county clerk, county sheriff, county surveyor, county treasurer, probate judge,
county flood commissioner and small claims court clerk.

B. Before assuming the duties of his office, each officer
shall take and subscribe the oath of office prescribed by the
constitution and give an official bond payable to the state and
conditioned for the faithful performance of his duties during
his term of office and until his successor is elected or
appointed and is qualified, and that he will pay all money
received in his official capacity to the person entitled to
receive it. The bond shall be executed by a corporate surety
company authorized to do business in this state. The amount of
the bond required shall be fixed by the board of county
commissioners in a sum equal to twenty percent of the public
money handled by the county officer during the preceding fiscal
year, but not to exceed:

county commissioner



COU.th assessor

.............................................. 5,000
county clerk
................................................ 10,000
county sheriff
.............................................. 20,000
county surveyor
.............................................. 5,000
county treasurer
............................................ 50,000
probate judge
................................................ 5,000

C. Each county officer shall appoint a deputy or clerk, as allowed by law, who shall take
the oath of office required of the appointing county officer and shall receive salary as
provided by law. In case of the death of the appointing county officer, the deputy shall
continue in office and perform the duties of the county officer until a new county officer
is appointed and qualified as required by law.

D. The cost of official bonds for county officers shall be paid from the county general
fund, and the board of county commissioners may elect to provide a schedule or blanket
corporate surety bond covering county officers and employees for any period of time not
exceeding four years.

E. If any county officer fails to give bond by January 10 following his election, or within
ten days of his appointment, the board of county commissioners shall declare to the
office vacant.



History: 1953 Comp., § 5-1-13, enacted by Laws 1967, ch. 238, § 1.
ANNOTATIONS

Appointment to fill county office vacancy. - A vacancy in a county office may occur
where a successor in an office fails to qualify. The board of county commissioners must
appoint a person to fill the vacancy and an incumbent who has already served two
consecutive terms is ineligible for that appointment. 1979 Op. Att'y Gen. No. 79-19.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
88 45 to 48.

ARTICLE 2
BONDS

10-2-1. [Sureties on bonds; qualifications.]

No bond of any public officer of this state executed by any individual, or firm as surety,
shall be accepted or approved unless the persons or firm executing the same shall be
the owners of unencumbered real estate or personal property in this state to an amount
equal to the amount for which they respectively qualify on such bonds.

History: Laws 1909, ch. 122, § 2; Code 1915, § 511; C.S. 1929, § 17-107; 1941 Comp.,
§ 10-201; 1953 Comp., § 5-2-1.

ANNOTATIONS

Cross references. - For amount of bonds of state, county, and municipal treasurers,
see 6-10-38 NMSA 1978.

For supreme court law library, librarian, bond, see 18-1-8 NMSA 1978.
For commissioner of public lands, bond, see 19-1-4 NMSA 1978.
For corporation as surety on bond, see 46-6-1 NMSA 1978.

Elements of public office. - Five elements are indispensable in any position of public
employment, in order to make it a public office of a civil nature: (1) It must be created by
the constitution or by the legislature or created by a municipality or other body through
authority conferred by the legislature; (2) it must possess a delegation of a portion of the
sovereign power of government, to be exercised for the benefit of the public; (3) the
powers conferred, and the duties to be discharged, must be defined, directly or
impliedly, by the legislature or through legislative authority; (4) the duties must be
performed independently and without control of a superior power, other than the law,
unless they be those of an inferior or subordinate office, created or authorized by the



legislature, and by it placed under the general control of a superior officer or body; (5) it
must have some permanency and continuity, and not be only temporary or occasional.
In addition, in this state, an officer must take and file an official oath, hold a commission
or other written authority, and give an official bond, if the latter be required by proper
authority. 1955-56 Op. Att'y Gen. No. 56-6396.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees §8 487 to 566.

67 C.J.S. Officers and Public Employees § 47.

10-2-2. [County or district officer not to be surety for another
official.]

No county or district officer shall be in future surety on the official bond of another
county officer, and no such officer who shall be required to give bond shall be
considered as qualified, if any other of the officers above mentioned shall give such
bond.

History: Laws 1882, ch. 34, 8 1; C.L. 1884, § 501; C.L. 1897, § 843; Code 1915, § 512;
C.S. 1929, § 17-108; 1941 Comp., § 10-202; 1953 Comp., § 5-2-2.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
8§ 47.

10-2-3. [State and county officers prohibited from being sureties.]
It shall be unlawful for any state or county officer who is required by law to give official
bonds to sign any bond or become surety for any other person or persons during the
term for which he is required to give official bonds for himself.

History: Laws 1903, ch. 57, § 1; Code 1915, § 513; C.S. 1929, § 17-109; 1941 Comp.,
§ 10-203; 1953 Comp., § 5-2-3.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
8 47.

10-2-4. [Public officer becoming surety; misdemeanor in office.]

Any violation of the preceding section [10-2-3 NMSA 1978] shall constitute a
misdemeanor in office.



History: Laws 1903, ch. 57, § 2; 1905, ch. 85, § 1, Code 1915, § 514; C.S. 1929, § 17-
110; 1941 Comp., § 10-204; 1953 Comp., § 5-2-4.

ANNOTATIONS
Compiler's notes. - The compilers of the 1915 Code substituted "preceding section" for
"provisions of this act" and omitted a provision subjecting the offender to summary

removal from office by the governor.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
8§ 47.

10-2-5. [Recording of bonds required.]

The bonds given by all persons elected or appointed to office in this state shall be
recorded.

History: Laws 1893, ch. 56, 8 1; C.L. 1897, § 3187; Code 1915, § 515; C.S. 1929, § 17-
111; 1941 Comp., § 10-205; 1953 Comp., 8§ 5-2-5.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
8§ 47.

10-2-6. [Record of official bonds of state and district officers.]

The bonds of all state and district officers shall be recorded in a record book to be
provided for that purpose, and known as the record of official bonds, in the office of the
secretary of state.

History: Laws 1893, ch. 56, 8 2; C.L. 1897, § 3188; Code 1915, § 516; C.S. 1929, § 17-
112; 1941 Comp., § 10-206; 1953 Comp., § 5-2-6.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
8§ 47.

10-2-7. [Filing of bonds by officials of state and state agencies.]

The bonds of all state officials, and of the members of all state boards and institutions,
after having been recorded as required by law, shall be filed and kept in the office of the
secretary of state; and all state bonds now filed elsewhere shall be transferred to the
office of the secretary.



History: Laws 1905, ch. 59, 8§ 1; Code 1915, § 517; C.S. 1929, § 17-113; 1941 Comp.,
§ 10-207; 1953 Comp., § 5-2-7.

ANNOTATIONS

Cross references. - For director and officers and employees of financial institutions
division, bonds, see 58-1-33 NMSA 1978.

For board of dental health care, see 61-5A-8 NMSA 1978.
For board of medical examiners, bond of secretary-treasurer, see 61-6-3 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
8§ 47.

10-2-8. County and precinct officers; recording and filing bonds.

The bonds of all county officers and constables shall be recorded in the office of the
county clerk in a book designated as the record of official bonds. After having been
recorded, the bonds shall be filed and kept in the office of the county clerk.

History: Laws 1893, ch. 56, 8§ 3; C.L. 1897, § 3189; Code 1915, § 518; C.S. 1929, § 17-
114; 1941 Comp., 8 10-208; 1953 Comp., § 5-2-8; Laws 1967, ch. 238, § 2.

ANNOTATIONS
Cross references. - For county commissioners, assessor, clerk, sheriff, surveyor,
treasurer, probate judge, flood commissioner, and small claims court clerk, see 10-1-13

NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
8§ 43.

10-2-9. [Recording as prerequisite to discharging duties of office.]
Each and every person who may hereafter be elected or appointed to office in this state,
required by law to give bond, shall file the same for record before entering upon the
discharge of the duties of the office.

History: Laws 1893, ch. 56, § 5; C.L. 1897, § 3190; Code 1915, § 519; C.S. 1929, § 17-
115; 1941 Comp., § 10-209; 1953 Comp., 8§ 5-2-9.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
8§ 43.



10-2-10. [Action on bond; use of certified copy.]

In all actions at law upon the bond of any officer in this state wherein the original bond
of such officer cannot be produced in court, the certified copy thereof, under the seal of
the officer making the record, shall be received by any court for the same uses and
purposes as the original bond; and any judgment rendered and execution issued
against the principal and sureties therein shall be as valid and binding and of as full
force and effect as if the original bond had been produced in court in said action at law.

History: Laws 1893, ch. 56, § 6; C.L. 1897, § 3191, Code 1915, § 520; C.S. 1929, § 17-
116; 1941 Comp., § 10-210; 1953 Comp., § 5-2-10.

ANNOTATIONS
Cross references. - For enforcement of collection of bond, see 6-10-38 NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. - What constitutes action on bond,
executed under law of United States, so as to be within Federal District Court's

jurisdiction under 28 USCS § 1352, 105 A.L.R. Fed. 716.

67 C.J.S. Officers and Public Employees § 307.

10-2-11. [Recording fees; payment by officer.]

The county clerk of each of the several counties shall be entitled to a fee of two dollars
and fifty cents ($2.50) for filing and recording each bond of a county officer, and one
dollar [($1.00)] for filing and recording each bond of a precinct officer; the fees for such
filing and record to be paid by the officer filing the same, at the time of such filing.

History: Laws 1893, ch. 56, § 7; C.L. 1897, § 3192; Code 1915, § 521; C.S. 1929, § 17-
117; 1941 Comp., § 10-211; 1953 Comp., 8 5-2-11.

ANNOTATIONS

Bracketed material. - The bracketed material in this section was inserted by the
compiler. It was not enacted by the legislature and is not a part of the law.

Compiler's notes. - This section has been partly superseded by 14-8-12 NMSA 1978,
which requires a fee of $2.50 for the recording of any official bond.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
§ 43.



10-2-12. [Insufficient bond of county or precinct officer; new bond
required; failure to provide; procedure; decree of vacancy by
district court.]

It shall be the duty of the board of county commissioners of each county at each regular
meeting thereof on the first day of each meeting to examine and inquire into the
sufficiency of all the official bonds given or to be given by any county or precinct officer
as required by law, and if it shall appear that any one or more of the securities on the
official bond of any county officer has or have removed from the county, died, or
become insolvent, or of doubtful solvency, the said board of county commissioners shall
cause such county or precinct officer to be summoned to appear before the said board
on a day to be named in said summons, to show cause why he should not be required
to give a new bond with sufficient security, and if at the appointed time he shall fail to
satisfy said board as to the sufficiency of the present security, an order shall be entered
of record by said board requiring such county or precinct officer, to file in the office of
the county clerk within twenty days, a new bond to be approved as required by law,
unless the number and pecuniary ability of other securities on said bond shall be such
as to satisfy the board that the bond is sufficient, notwithstanding one or more of the
securities on said bond may have removed, be dead, insolvent or of doubtful solvency,
in which case the bond in question may be, in the discretion of the board, held sufficient.
In the event any such bond is found insufficient, and a new bond is not filed as ordered,
the fact shall be certified by the board of county commissioners to the district court of
the county, and shall also be certified to the district attorney of the judicial district
wherein such county is located; and it shall thereupon become the duty of the district
attorney to cause a hearing to be had in said district court for the purpose of
adjudicating and declaring a vacancy in such office, in the event the district court
determines, after a hearing, that the bond is in fact insufficient, and such officer fails
within five days after the district court has so found to file a new bond with sufficient
surety as required by law. Upon the entry of such decree of vacancy it shall thereupon
become the duty of the appointing power to fill such office in the manner provided by
law.

History: Laws 1876, ch. 1, § 37; C.L. 1884, § 368; C.L. 1897, § 687; Code 1915, §
1213; C.S. 1929, § 33-4227; Laws 1939, ch. 57, 8 1; 1941 Comp., § 10-212; 1953
Comp., § 5-2-12.

ANNOTATIONS
Cross references. - For county officers, oath, bond, see 10-1-13 NMSA 1978.

Compiler's notes. - A similar provision relating only to constables, compiled in Comp.
Laws 1865, ch. 40, § 2, deriving from the Kearny Code, Constables, § 3, appears to
have been superseded by this section. Carried forward in Comp. Laws 1884, § 449;
Comp. Laws 1897, § 802; Code 1915, § 3166; and Comp. Stat. 1929, § 79-112,
modified by the 1915 compilers and carried in Code 1915 and Comp. Stat. 1929, it read:
"Whenever the county commissioners shall be satisfied that the bond of any constable



is likely to prove insufficient, by reason of the death or failure of the sureties to his bond,
or any of them, they shall require such constable to give a new bond."

Bonding of deputy treasurer. - No statute requires that deputy county treasurers be
bonded, and while it is good business for bonding companies which are sureties on
county treasurers' bonds, as well as for county treasurers, to require that deputy
treasurers be bonded, the county should not pay for the premiums on such deputies'
bonds, since the state and county are protected on the treasurers' bonds for any
defalcation, even by deputies, under 6-10-38 NMSA 1978. 1939-40 Op. Att'y Gen. No.
137.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees §8 487 to 504.

Liability on bond of sheriff for negligence causing damages to property, 53 A.L.R. 41.
Liability on bond of sheriff for unlawful search, 62 A.L.R. 855.

Right of sureties to take advantage of noncompliance with statutory requirements as to
approval of bond, 77 A.L.R. 1479.

Liability of sureties on bond of public officer for acts or defaults occurring after
termination of office, 81 A.L.R. 10.

Liability on recording officer's bond for mistakes or defects in respect to records
affecting title, 94 A.L.R. 1303.

Liability on bond of sheriff for failure to file return of his proceedings after seizing
property under writ or process, 98 A.L.R. 692.

Liability of sureties on bond of public officer to property owners for failure to present or
delay in presenting checks given in payment of taxes, 105 A.L.R. 711.

Provision of bond at variance with statutory conditions, 109 A.L.R. 501.

Liability on bond of public officer for loss of public funds due to insolvency of bank in
which they were deposited, 155 A.L.R. 436.

False return of execution or attachment, what amounts to, imposing liability on sheriff's
or constable's bond, 157 A.L.R. 194.

Public officer's bond as subject to forfeiture for malfeasance in office, 4 A.L.R.2d 1348.
Liability of police or other peace officer on his bond for defamation, 13 A.L.R.2d 897.

Liability on bond of sheriff for personal injury or death, 60 A.L.R.2d 873.



Liability of notary public or his bond for negligence in performance of duties, 44
A.L.R.3d 555.

20 C.J.S. Counties § 100.

10-2-13. Short title.

Sections 10-2-13 through 10-2-16 NMSA 1978 may be cited as the "Surety Bond Act".

History: 1953 Comp., § 5-2-13, enacted by Laws 1978, ch. 132, § 1.
ANNOTATIONS

Repeals and reenactments. - Laws 1978, ch. 132, 8§ 1, repeals 5-2-13, 1953 Comp.
(former 10-2-13 NMSA 1978), relating to the short title, and enacts the above section.

Requiring excess bonds. - The state board of education may not, pursuant to the
terms of 22-2-7 NMSA 1978, require that the state superintendent of public instruction

and designated employees of the state department of education obtain bonds in excess
of those obtained pursuant to this act. 1987 Op. Att'y Gen. 87-42.

10-2-14. Definitions.

As used in the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978]:

A. "department" means the general services department;

B. "director" means the director of the risk management division of the department;

C. "employee" means any officer or employee of the state, including elected or
appointed officials and persons acting on behalf or in service of a state agency in any
official capacity whether with or without compensation, but the term does not include an
independent contractor;

D. "secretary" means the secretary of general services;

E. "state agency" means the state or any of its branches, agencies, departments,
boards, instrumentalities or institutions;

F. "surety bond coverage" means:

(1) a schedule or blanket corporate surety bond payable to the state and conditioned on
the faithful performance of the duties of each employee during his employment or term
of office or until his successor is elected or appointed and is qualified and on a proper
accounting for all money and property in his official capacity as a state employee; or



(2) a certificate of surety bond coverage issued by the director covering all or any part of
the risk set forth in Paragraph (1) of this subsection; and

G. "covered educational entity” means a school district as defined in Section 22-1-2
NMSA 1978 or an educational institution established pursuant to Chapter 21, Article 13,
16 or 17 NMSA 1978 which requests and is granted surety bond coverage from the risk
management division of the general services department, if the coverage is
commercially unavailable; except that coverage shall be provided to a school district
only through the public school group insurance authority or its successor unless the
district has been granted a waiver by the authority or the authority is not offering the
coverage for the fiscal year for which the division offers its coverage. A local school
district to which the division may provide coverage may provide for marketing and
servicing to be done by licensed insurance agents who shall receive reasonable
compensation for their services.

History: 1953 Comp., § 5-2-14, enacted by Laws 1978, ch. 132, § 2; 1984, ch. 49, § 1;
1986, ch. 102, § 1.

ANNOTATIONS

Repeals and reenactments. - Laws 1978, ch. 132, § 2, repealed 5-2-14, 1953 Comp.
(former 10-2-14 NMSA 1978), relating to definitions used in the Surety Bond Act, and
enacted a new 10-2-14 NMSA 1978.

10-2-15. Surety bond coverage.

A. The department shall provide surety bond coverage for all employees. Whenever an
employee is required by another law to post bond or surety as a prerequisite to entering
employment or assuming office, the requirement is met when coverage is provided for
the office or position under the provisions of the Surety Bond Act [10-2-13 to 10-2-16
NMSA 1978]. Notwithstanding any other provisions of law, no state agency or employee
shall purchase any employee surety bond other than pursuant to the provisions of the
Surety Bond Act.

B. The secretary shall prescribe the amount of surety bond coverage by class of
employee.

C. All or any part of the amount of surety bond coverage prescribed by the secretary
may be covered by a schedule or blanket corporate surety bond.

D. The department may provide coverage for employees of covered educational entities
through insurance, self-insurance or a combination thereof.

History: 1953 Comp., § 5-2-15, enacted by Laws 1978, ch. 132, § 3; 1986, ch. 102, § 2.

ANNOTATIONS



Repeals and reenactments. - Laws 1978, ch. 132, § 3, repealed 5-2-15, 1953 Comp.
(former 10-2-15 NMSA 1978), relating to surety bonds required, and enacted a new 10-
2-15 NMSA 1978.

Intent to cover all state officers and employees. - This section, by its language,
"Notwithstanding any other provision of law," evidences legislative intent that the Surety
Bond Act controls surety bond coverage of all state officers and employees. 1987 Op.
Att'y Gen. 87-42.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers and Public Employees
§ 43.

10-2-16. Surety bond fund.

A. There is created in the state treasury a "surety bond fund".

B. Money deposited in the surety bond fund may be expended by the department:
(1) to provide surety bond coverage,;

(2) to create a retention fund to cover all or any portion of the surety bond risks of state
agencies and covered educational entities;

(3) to pay claims of state agencies and covered educational entities covered by a surety
bond certificate of coverage issued by the department; and

(4) to pay any costs and expenses of carrying out the provisions of this section.

C. Claims against the surety bond fund shall be made in accordance with a certificate of
coverage issued by the department to each state agency and covered educational
entity. If the secretary has reason to believe that the surety bond fund would be
exhausted by the payment of all claims allowed against the fund during a particular
state fiscal year, the amounts paid for each claim shall be prorated with each state
agency and covered educational entity receiving an amount equal to the percentage
that its claims bear to the total of claims outstanding and payable from the fund. Any
amounts due and unpaid as a result of such proration shall be paid in the following fiscal
years.

D. The department shall collect or transfer funds from each state agency and covered
educational entity to cover costs of coverage of employees of the agency as required by
this section. Money collected or transferred from a state agency or covered educational
entity pursuant to this subsection shall be deposited in the surety bond fund. Income
from the surety bond fund shall be credited to the fund.

E. The department may provide individual surety bond coverage protecting employees
who are employers or supervisors from personal losses for which they may be



responsible, which losses were caused by the lack of honesty or faithful performance of
employees under their supervision or control.

F. The department shall have the right to recover from a public employee for any loss
under the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978] for which the public
employee was responsible.

G. The risk management advisory board shall review:
(1) specifications for all surety bond coverage to be purchased by the department;

(2) the form and legal sufficiency of any surety bond coverage to be purchased by the
department; and

(3) the form, purpose and content of any surety bond certificate of coverage to be
issued by the director.

History: 1953 Comp., § 5-2-16, enacted by Laws 1978, ch. 132, § 4; 1986, ch. 102, § 3;
1989, ch. 324, § 4; 1996 (1st S.S.), ch. 3, § 2; 2000, ch. 27, § 1.

ANNOTATIONS

Repeals and reenactments. - Laws 1978, ch. 132, § 4, repealed 5-2-16, 1953 Comp.
(former 10-2-16 NMSA 1978), relating to terms and conditions of surety bonds, and
enacted a new 10-2-16 NMSA 1978.

The 1996 amendment, effective March 21, 1996, in Subsection B, deleted Paragraph
(2) which read "to create a retention fund to cover all or any portion of the surety bond
risks of state agencies and covered education entities", and redesignated the remaining
paragraphs; inserted "including any transfers to the surety bond fund from the risk
reserve” in the second sentence of Subsection C; added the last sentence in
Subsection D; and added Subsection H.

The 2000 amendment, effective March 6, 2000, added Subsection B(2) and
redesignated former Subsections B(2) and B(3); deleted "including any transfers to the
surety bond fund from the risk reserve" following "surety bond fund" in the second
sentence of Subsection C; and deleted Subsection H, concerning excess cash balances
in the surety bond fund.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 67 C.J.S. Officers § 39.

10-2-17. Repealed.

ANNOTATIONS



Repeals. - Laws 1978, ch. 132, § 6, repeals 5-2-17, 1953 Comp. (10-2-17 NMSA 1978),
relating to bonds required under other laws, effective March 6, 1978.

ARTICLE 3
VACANCIES IN LOCAL OFFICES

10-3-1. [Circumstances causing vacancy in local office.]

Any office belonging to the class mentioned in Section 10-4-1 NMSA 1978 becomes
vacant under any of the following circumstances:

A. by death of the party in office;
B. removal of the officer as provided by this chapter;
C. failure of the officer to qualify as provided by law;

D. expiration of the term of office when no successor has been chosen as provided by
law;

E. when the officer removes from the county in which he is elected and in case of
municipal officers, when he removes from the town or city for which he is elected;

F. absence from the county for six consecutive months, and in cases of municipal
officers, absence for such length of time from the village, town or city for which he is
elected; but this provision does not apply to those officers wherein the law provides that
the duties may be discharged by a deputy, when such absence is due to illness or other
unavoidable cause;

G. by resignation of the officer;

H. by an officer accepting and undertaking to discharge the duties of another
incompatible office.

History: Laws 1909, ch. 36, 8 3; Code 1915, § 3956; C.S. 1929, § 96-107; 1941 Comp.,
§ 10-301; 1953 Comp., § 5-3-1.

ANNOTATIONS

Cross references. - For temporary abandonment for service in military forces, see 10-
6-1 NMSA 1978.

For permanent abandonment of office, what constitutes, see 10-6-3 NMSA 1978.

For incompatible office or service, definition, see 10-6-5 NMSA 1978.



For dismissal, demotion or suspension for conflict of interest, see 10-16-14 NMSA 1978.

Meaning of "this chapter". - The 1915 Code compilers replaced "chapter 36 of the
Session Laws of 1909," compiled as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this
chapter," referring to Chapter 80 of the 1915 Code, 88 3950 to 3985, compiled as 10-1-
2 t0 10-1-4, 10-3-1, 10-4-1 to 10-4-29 and 10-17-5 NMSA 1978.

Effect of death of elected candidate before term begins. - The death of an elected
candidate before term of office commences does not seat the minority candidate, but
creates a vacancy to be filled as in case of vacancy for any other reason. 1917-18 Op.
Att'y Gen. No. 198.

Meaning of "qualify”. - The word "qualify" does not refer to eligibility for the office but
rather to the performance of the acts which the chosen person is required to perform
before he can enter into office (usually the taking of an oath and the filing of a bond).
1963-64 Op. Att'y Gen. No. 63-86.

Effect on other section. - This section, creating a vacancy for "failure of the officer to
qualify as provided by law" does not repeal by implication the last line of 10-3-3 NMSA
1978 providing that an appointive officer shall hold office until "his successor shall be
duly elected and qualified according to law." State ex rel. Rives v. Herring, 57 N.M. 600,
261 P.2d 442 (1953).

Effect where authority to hold over after expiration of term. - During the period in
which a public officer holds over after the expiration of his term, under constitutional or
statutory authority entitling him to do so until the election and qualification of a
successor, there is no vacancy in office which may be filled by an interim appointment.
State ex rel. Rives v. Herring, 57 N.M. 600, 261 P.2d 442 (1953).

When judicial successor not yet qualified. - Justice of the peace (nhow magistrate),
properly appointed in 1907, and qualified by giving required bond, was entitled to
discharge the duties of the office until his successor was qualified. 1909-12 Op. Att'y
Gen. No. 76.

Residence in legal contemplation. - Residence in legal contemplation may be
maintained in a locality despite actual physical absence, the mental intent of the person
being an important factor in determining residence. 1963-64 Op. Att'y Gen. No. 64-20.

Intracounty move of county commissioner. - The removal of a county commissioner
from the district from which he was elected to another part of the county does not create
a vacancy in the office. 1912-13 Op. Att'y Gen. No. 110.

Of reelected county clerk's resignation before new term. - Where a reelected county
clerk resigned prior to the beginning of her new term, a vacancy in office was thereby
created pursuant to this section and the person properly appointed on the same day as
the resignation and qualified pursuant to 10-3-3 NMSA 1978 was entitled to hold the



office until her successor was duly elected and qualified; therefore, there was no
vacancy in the office for the new term. State ex rel. Rives v. Herring, 57 N.M. 600, 261
P.2d 442 (1953).

Resignation of judge of small claims court. - The resignation of the judge of the
small claims court caused a vacancy in that office. 1964 Op. Att'y Gen. No. 64-146.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 88 138, 139.

Resignation from one office as affecting eligibility to another office during term of former
office, 5 A.L.R. 117, 40 A.L.R. 945.

Right of officer to resign, 19 A.L.R. 39.

Incompatibility of offices or positions in military service and civil service, 26 A.L.R. 142,
132 A.L.R. 254, 147 A.L.R. 1419, 148 A.L.R. 1399, 150 A.L.R. 1444.

Death or disability of one elected to office before qualifying as creating a vacancy, 74
A.L.R. 486.

Reconsideration of appointment to fill vacancy, 89 A.L.R. 141.
When resignation of public officer becomes effective, 95 A.L.R. 215.

Effect of election to, or acceptance of, one office by incumbent of another when both
cannot be held by same person, 100 A.L.R. 1162.

Military service, induction or voluntary enlistment for, as creating vacancy in public office
or employment, 151 A.L.R. 1462, 152 A.L.R. 1457, 153 A.L.R. 1429, 154 A.L.R. 1455,
155 A.L.R. 1456, 156 A.L.R. 1455, 157 A.L.R. 1454, 158 A.L.R. 1456, 35 A.L.R. Fed.
649.

Vacancy in public office within constitutional or statutory provision for filling vacancy,
where incumbent appointed or elected for a fixed term and until successor is appointed
or elected, is holding over, 164 A.L.R. 1248.

Conviction of offense under federal law or law of another state or country as vacating
accused's holding of state or local office, 20 A.L.R.2d 732.

Assertion of immunity as ground for removing or discharging public officer or employee,
44 A.L.R.2d 789.

Acceptance or assertion of right to pension or retirement as abandonment of public
employment, 76 A.L.R.2d 1312.



Public officer's withdrawal of resignation made to be effective at future date, 82 A.L.R.2d
750.

Incompatibility, under common-law doctrine, of office of state legislator and position or
post in local political subdivision, 89 A.L.R.2d 632.

Removal of public officer for misconduct during previous term, 42 A.L.R.3d 691.

67 C.J.S. Officers and Public Employees 8§ 74 to 76.

10-3-2. Recompiled.
ANNOTATIONS

Recompilations. - Laws 1993, ch. 226, § 53A recompiles 10-3-2 NMSA 1978, as
amended by Laws 1979, ch. 335, § 2, relating to vacancies on local school boards, as
22-5-12 NMSA 1978, effective July 1, 1993.

10-3-3. [Vacancy in county or precinct office; appointment.]

Whenever any vacancy in any county or precinct office in any of the counties of this
state other than a vacancy in the office of county commissioner, shall occur by reason
of death, resignation or otherwise it shall be the duty of the board of county
commissioners of the county where such vacancy has occurred to fill said vacancy by
appointment and said appointee shall be entitled to hold said office until his successor
shall be duly elected and qualified according to law.

History: Laws 1907, ch. 6, § 2; Code 1915, § 1219; C.S. 1929, § 33-4233; 1941 Comp.,
§ 10-302; 1953 Comp., 8§ 5-3-2.

ANNOTATIONS
Cross references. - For appointment of successor, see 10-4-28 NMSA 1978.
For tenure of office of state officers, see N.M. Const. art. XX, § 2.
Scope of powers. - The board of county commissioners has the power to fill vacancies
in any county offices, except vacancies occurring in the board itself. 1909-12 Op. Att'y
Gen. No. 182.
Commissioners must fill vacancies. - This section makes it the mandatory duty of the

county commissioners to fill vacancies in the office of justice of the peace (now
magistrate) in ever precinct where a vacancy exists. 1951-52 Op. Att'y Gen. No. 5327.



Within a reasonable time. - No mention is made of the time in which the appointment
must be made, thus, in the absence of any directives, the appointment must be made
within a reasonable time. 1970 Op. Att'y Gen. No. 70-50.

No power to appoint when no power to elect. - Where people had no legal right to
elect an assessor for a county, board of county commissioners had no legal right to
appoint, and where such appointment was made, there being no vacancy, such
appointment was of no legal effect. Territory ex rel. Andoval v. Albright, 12 N.M. 293, 78
P. 204 (1904), appeal dismissed, 200 U.S. 9, 26 S. Ct. 210, 50 L. Ed. 346 (1906).

Interim appointment. - There is no provision in this statute for an interim appointment.
Having made the appointment which filled the vacancy, the jurisdiction of the board was
exhausted until another vacancy occurred. It is irrelevant that the plaintiff was
designated as "acting county clerk” or that she filed her oath of office and bond as an
"acting county clerk"; the appointment is for the full legal term, notwithstanding the
appointing body's attempt to give it a different duration. State ex rel. Walker v. Dilley, 86
N.M. 796, 528 P.2d 209 (1974).

Effect of hold-over authority after term expiration. - During the period in which a
public officer holds over after the expiration of his term, under constitutional or statutory
authority entitling him to do so until the election and qualification of a successor, there is
no vacancy in office which may be filled by an interim appointment. State ex rel. Rives
v. Herring, 57 N.M. 600, 261 P.2d 442 (1953).

As to vacancy. - Where power has been given to appoint to an office and the same has
been exercised, any subsequent appointment to the same office will be void unless the
prior incumbent has been removed or the office has otherwise become vacant, and an
office is not vacant so long as it is supplied, in the manner provided by the constitution
or law, with an incumbent who is legally qualified to exercise the power and perform the
duties which pertain to it. State ex rel. Walker v. Dilley, 86 N.M. 796, 528 P.2d 209
(1974).

Appointee incumbent cannot be displaced by another appointee. State ex rel.
Rives v. Herring, 57 N.M. 600, 261 P.2d 442 (1953).

When second appointee authorized. - Where one has been appointed county clerk
and his bond has not been approved in 13 days, the commissioners are authorized to
appoint another. 1914 Op. Att'y Gen. No. 98.

When incumbent ineligible for reappointment. - A vacancy in a county office may
occur where a successor in an office fails to qualify. The board of county commissioners
must appoint a person to fill the vacancy and an incumbent who has already served two
consecutive terms is ineligible for that appointment. 1979 Op. Att'y Gen. No. 79-19.

Where incumbent may hold over. - Where person elected to office of probate judge
dies before taking office, and incumbent of the office is appointed by county



commissioners a year before that time upon resignation of the probate judge, the
incumbent holds over until a successor is appointed by board of county commissioners.
1937-38 Op. Att'y Gen. No. 37.

Where reelected clerk resigns prior to beginning of term. - Where a reelected
county clerk resigned prior to the beginning of her new term, a vacancy in office was
thereby created pursuant to 10-3-1 NMSA 1978 and the person properly appointed on
the same day as the resignation was entitled to hold the office until her successor was
duly elected and qualified; therefore, there was no vacancy in the office for the new
term. State ex rel. Rives v. Herring, 57 N.M. 600, 261 P.2d 442 (1953).

Duration of appointee's term. - A county officer appointed by the board of county
commissioners serves until the next succeeding general election. 1923-24 Op. Att'y
Gen. No. 173.

Last line of section not repealed. - Section 10-3-1 NMSA 1978, creating a vacancy for
"failure of the officer to qualify as provided by law" does not repeal by implication the
last line of this section, providing that an appointive officer shall hold office until "his
successor shall be duly elected and qualified according to law." State ex rel. Rives v.
Herring, 57 N.M. 600, 261 P.2d 442 (1953).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 20 C.J.S. Counties § 103.

ARTICLE 4

REMOVAL OF LOCAL OFFICERS

10-4-1. [Local officers subject to removal.]

Any county, precinct, district, city, town or village officer elected by the people, and any
officer appointed to fill out the unexpired term of any such officer, may be removed from
office on any of the grounds mentioned in this chapter and according to the provision
hereof.

History: Laws 1909, ch. 36, 8 1; Code 1915, § 3954; C.S. 1929, § 96-105; 1941 Comp.,
§ 10-303; 1953 Comp., § 5-3-3.

ANNOTATIONS

Cross references. - For removal of justices, judges or magistrates of any court, see
N.M. Const., art. VI, 8 32.

For removal of municipal officers for financial interests, see 3-10-4 NMSA 1978.

For removal of municipal officer for malfeasance in office, see 3-10-7 NMSA 1978.



For supersedeas of judgment in removal proceedings, see Rule 1-062 NMRA.

Meaning of "this chapter". - The 1915 Code compilers replaced "chapter 36 of the
Session Laws of 1909," compiled as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this
chapter," referring to Chapter 80 of the 1915 Code, 88 3950 to 3985, compiled as 10-1-
2 t0 10-1-4, 10-3-1, 10-4-1 to 10-4-29 and 10-17-5 NMSA 1978.

Constitutionality. - This act (10-3-1, 10-4-1 to 10-4-29 NMSA 1978) does not violate
N.M. Const., art. XX, § 2. State ex rel. Harvey v. Medler, 19 N.M. 252, 142 P. 376
(1914).

Purpose of removal is not to determine whether a public officer has been a good
person or a bad person in the past but only to determine whether, by reason of existing
facts and circumstances, he should be removed from his present office. State v.
Santillanes, 99 N.M. 89, 654 P.2d 542 (1982).

This is a civil and not a criminal proceeding. State ex rel. Mitchell v. Medler, 17 N.M.
644, 131 P. 976 (1913); State ex rel. Mansker v. Leib, 20 N.M. 619, 151 P. 766 (1915);
State v. Santillanes, 99 N.M. 89, 654 P.2d 542 (1982).

Officer not removable for misconduct during prior term. - The terms "office” and "in
office" in this section and 10-4-2 NMSA 1978 mean during the current term for which the
officer is elected or appointed and in which the offenses charged occurred. Therefore, it
is not within the province of the court to punish a public officer by allowing his removal
for misconduct which may have occurred during a previous term. State v. Santillanes,
99 N.M. 89, 654 P.2d 542 (1982).

Power to remove board of education member not exclusive. - Notwithstanding N.M.
Const., art. XII, § 6, the school board does not have exclusive power to remove a
member of the state board of education, but the court also has such power under this
section. State ex rel. Hannah v. Armijo, 37 N.M. 423, 24 P.2d 274 (1933).

District attorney not within purview. - This section does not embrace a district
attorney within its purview. State ex rel. Prince v. Rogers, 57 N.M. 686, 262 P.2d 779
(1953).

Even though now elected. - In 1909, when this section was passed, the district
attorney was an officer appointed by the governor of the state by and with the consent
of the legislature. The district attorney is not a "county, precinct, district, city, town or
village officer elected by the people" under the terms of this section, even though N.M.
Const., art. VI, 8§ 24, adopted in 1911, provides for the election of district attorneys.
State ex rel. Prince v. Rogers, 57 N.M. 686, 262 P.2d 779 (1953).

Nor is a senator. - Although a state senator may have been absent from the state for
more than six months, yet it rests with the senate to declare his office vacant. 1925-26
Op. Att'y Gen. No. 82.



Removal and suspension proceedings separate and distinct. - Proceedings for
removal and that for suspension are separate and distinct, and each requires its own
citation as a basis for jurisdiction, although the latter is auxiliary to the former. State ex
rel. Delgado v. Leahy, 30 N.M. 221, 231 P. 197 (1924).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Rights of state and municipal public
employees in grievance proceedings, 46 A.L.R.4th 912.

Validity under federal constitution of regulations, rules, or statutes requiring random or
mass drug testing of public employees or persons whose employment is regulated by
state, local, or federal government, 86 A.L.R. Fed. 420.

20 C.J.S Counties 88 104 to 106; 62 C.J.S. Municipal Corporations § 508.

10-4-2. [Causes for removal of local officers.]

The following shall be causes for removal of any officer belonging to the class
mentioned in the preceding section [10-4-1 NMSA 1978]:

A. conviction of any felony or of any misdemeanor involving moral turpitude;

B. failure, neglect or refusal to discharge the duties of the office, or failure, neglect or
refusal to discharge any duty devolving upon the officer by virtue of his office;

C. knowingly demanding or receiving illegal fees as such officer;
D. failure to account for money coming into his hands as such officer;
E. gross incompetency or gross negligence in discharging the duties of the office;

F. any other act or acts, which in the opinion of the court or jury amount to corruption in
office or gross immorality rendering the incumbent unfit to fill the office.

History: Laws 1909, ch. 36, 8 2; Code 1915, § 3955; C.S. 1929, § 96-106; 1941 Comp.,
§ 10-304; 1953 Comp., 8§ 5-3-4.

ANNOTATIONS

Cross references. - For sheriff exercising powers after removal, penalty, see 4-41-4
NMSA 1978.

For misapplication of funds received from United States forest reserves, ground for
removal, see 6-11-4 NMSA 1978.

For subregistrars, removal by state registrar of vital statistics, see 24-14-7 NMSA 1978.



For failure of peace officer to investigate violations of criminal laws or cooperate in
prosecution, see 29-1-1 NMSA 1978.

For conservancy district officer, removal, see 73-17-8 NMSA 1978.

Generally, as to neglect of duty. - Dismissal of a public officer for neglect of duty
cannot be for honest errors in judgment or mistakes in administration. The dismissal
must be for failure or neglect to do a positive duty. 1959-60 Op. Att'y Gen. No. 60-132.

Cupidity or pathological sloth. - The neglect must constitute "cupidity or pathological
sloth.” The mere failure to perform an act, with nothing more, does not constitute a
neglect of duty. 1959-60 Op. Att'y Gen. No. 60-132.

When failure to attend meetings neglect of duty. - The consistent, continual failure of
an elected school board member to attend board meetings could be construed as a
neglect of duty. The board is charged with the overall supervision of the schools of the
district over which its has jurisdiction, and members thereof are certainly charged with a
positive duty of such interest in the matters before the board to attend at least a part of
its meetings. A complete failure on the part of a board member to take part in board
affairs is a dereliction of a positive duty constituting neglect of office. 1959-60 Op. Att'y
Gen. No. 60-132.

Failure of justice of peace to account for money. - A justice of the peace (now
magistrate) is an officer subject to removal for failure to account for money owing the
state. 1963-64 Op. Att'y Gen. No. 63-84 (rendered under former law).

Meaning of "gross incompetency". - The plain meaning of the term "gross
incompetency" is a glaringly noticeable or manifest lack of physical or mental ability.
1976 Op. Att'y Gen. No. 76-24.

Requirements of nonrelated job causing conflict of duties. - If an individual is
unable to adequately and efficiently perform the duties of a public position because of
the requirements of other nonrelated jobs of either a public or private nature, such
amounts to an inability to fill the position because of a conflict of duties, thus rendering
such person subiject to discharge. 1963-64 Op. Att'y Gen. No. 63-133.

Officer not removable for misconduct during prior term. - The terms "office" and "in
office” in this section and 10-4-1 NMSA 1978 mean during the current term for which the
officer is elected or appointed and in which the offenses charged occurred. Therefore, it
is not within the province of the court to punish a public officer by allowing his removal
for misconduct which may have occurred during a previous term. State v. Santillanes,
99 N.M. 89, 654 P.2d 542 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees § 231 et seq.



Physical or mental disability as ground for removal, 28 A.L.R. 777.
Pendency of impeachment proceeding as affecting power of officer, 30 A.L.R. 1149.

Removal or dismissal of public officers or employees for bringing or defending an action
affecting personal rights or liabilities, 74 A.L.R. 500.

Refusal of public officer to answer frankly questions asked him during an investigation
as grounds for removal or discipline, 77 A.L.R. 616.

Removal of officer for collecting mileage when he had traveled at no expense to himself,
81 A.L.R. 493.

Implied power of appointing authorities to remove officer whose tenure is not prescribed
by law, but who has been appointed for definite term, 91 A.L.R. 1097.

Power to remove public officer without notice and hearing, 99 A.L.R. 336.

Reversal of conviction of crime as affecting status of one removed from office because
of the conviction, 106 A.L.R. 644.

Constitutional provision for removal of officer at pleasure of appointing power as
applicable to office created by statute which prescribes definite term or a different
method of removal, 112 A.L.R. 107.

Membership in or affiliation with religious, political, social, or criminal society or group as
ground for removal of public officer, 116 A.L.R. 358.

Constitutionality and construction of statute which fixes or specifies term of office, but
provides for removal without cause, 119 A.L.R. 1437.

Conviction of offense under federal law or law of another state or country as vacating
accused's holding of state or local office or as ground of removal, 20 A.L.R.2d 732.

Assertion of immunity as ground for removing public officer, 44 A.L.R.2d 789.

What is an infamous crime or one involving moral turpitude constituting disqualification
to hold public office, 52 A.L.R.2d 1314.

Removal of officer for misconduct during previous term, 42 A.L.R.3d 691.

Validity, construction and effect of state constitutional or statutory provision regarding
nepotism in the public service, 11 A.L.R.4th 826.



What constitutes conviction within statutory or constitutional provision making conviction
of crime ground of disqualification for, removal from, or vacancy in, public office, 10
A.L.R.5th 139.

20 C.J.S. Counties § 105; 62 C.J.S. Municipal Corporations 8§ 508.
10-4-3. [Grand jury accusation.]

An accusation in writing against any officer belonging to the class of officers mentioned
in Section 10-4-1 NMSA 1978, charging any of the matters mentioned in this chapter as
sufficient ground for removal, may be presented by the grand jury to the district court of
the county in or for which the officer accused is elected.

History: Laws 1909, ch. 36, § 4; Code 1914, § 3957; C.S. 1929, § 96-108; 1941 Comp.,
§ 10-305; 1953 Comp., § 5-3-5.

ANNOTATIONS

Meaning of "this chapter"”. - The 1915 Code compilers replaced "chapter 36 of the
Session Laws of 1909," compiled as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this
chapter," referring to Chapter 80 of the 1915 Code, 88 3950 to 3985, compiled as 10-1-
2 t0 10-1-4, 1