CHAPTER 30
CRIMINAL OFFENSES

ARTICLE 1
GENERAL PROVISIONS

30-1-1. Name and effective date of code.

This act is called and may be cited as the "Criminal Code." It shall become effective on
July 1, 1963.

History: 1953 Comp., §8 40A-1-1, enacted by Laws 1963, ch. 303, § 1-1.
ANNOTATIONS

Meaning of "this act". - The words "this act" refer to Laws 1963, ch. 303, which
enacted the original Criminal Code. Most of the provisions of Laws 1963, ch. 303, that
have not been repealed are compiled in arts. 1 to 28 of this chapter, but some are
compiled in Chapter 31. See the Table of Disposition of Acts in Binder 13. In addition,
the Criminal Code includes later acts in which the legislature specifically stated its
intention to add to the Criminal Code. See, e.g., Laws 1979, ch. 176, which added 30-
16A-1 to 30-16A-4.

Law reviews. - For article, "The Proposed New Mexico Criminal Code," see 1 Nat.
Resources J. 122 (1961).

For article, "Survey of New Mexico Law, 1982-83: Criminal Law," see 14 N.M.L. Rev. 89
(1984).

For symposium, "The Impact of the Equal Rights Amendment on the New Mexico
Criminal Code," see 3 N.M.L. Rev. 106 (1973).

For article, "Survey of New Mexico Law, 1982-83: Criminal Law," see 14 N.M.L. Rev. 89
(1984).

For comment, "Survey of New Mexico Law: Criminal Law," see 15 N.M.L. Rev. 231
(1985).

30-1-2. Application of code.
The Criminal Code has no application to crimes committed prior to its effective date.

A crime is committed prior to the effective date of the Criminal Code if any of the
essential elements of the crime occurred before that date.



Prosecutions for prior crimes shall be governed, prosecuted and punished under the
laws existing at the time such crimes were committed.

History: 1953 Comp., 8 40A-1-2, enacted by Laws 1963, ch. 303, § 1-2.
ANNOTATIONS

Criminal Code. - See 30-1-1 NMSA 1978 and notes thereto.

Application of savings clause of this section. - Based upon the savings clause of the

Criminal Code, found in this section, and N.M. Const., art. IV, 8 33, providing that no

person shall be exempt from prosecution for any crime by reason of repeal of the law in

guestion, the court correctly applied former 41-16-1, 1953 Comp., the Habitual Criminal

Act, when sentence was imposed on defendant. State v. Tipton, 78 N.M. 600, 435 P.2d
430 (1967).

30-1-3. Construction of Criminal Code.

In criminal cases where no provision of this code is applicable, the common law, as
recognized by the United States and the several states of the Union, shall govern.

History: 1953 Comp., 8 40A-1-3, enacted by Laws 1963, ch. 303, § 1-3.
ANNOTATIONS
l. General Consideration.
. Common-law Crimes.
A. In General.
B. Particular Offenses.
II. Criminal Intent.
V. Indictment, Trial And Judgment.
|. GENERAL CONSIDERATION.

Cross references. - For provision making the common law the rule of practice and
decision, see 38-1-3 NMSA 1978.

Criminal Code. - See 30-1-1 NMSA 1978 and notes thereto.

Law reviews. - For article, "Disclosure of Medical Information - Criminal Prosecution of
Medicaid Fraud in New Mexico," see 9 N.M.L. Rev. 321 (1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88 7, 9.

Modern status of test of criminal responsibility - state cases, 9 A.L.R.4th 526.



Voluntary absence when sentence is pronounced, 59 A.L.R.5th 135.
22 C.J.S. Criminal Law § 24.
[I. COMMON-LAW CRIMES.
A. IN GENERAL.

Common-law crimes recognized. - Common-law crimes were recognized and
enforced by virtue of Laws 1851, p. 144 (41-11-1, 1953 Comp.). Mosgrave v. McManus,
24 N.M. 227, 173 P. 196 (1918); Ex parte De Vore, 18 N.M. 246, 136 P. 47 (1913).

Common-law crimes recognized only where applicable to state. - Only so much of
the common law was adopted as was applicable to New Mexico's conditions and
circumstances. Blake v. Hoover Motor Co. 28 N.M. 371, 212 P. 738 (1923); Childers v.
Talbott, 4 N.M. (Gild.) 336, 16 P. 275 (1888); Bent v. Thompson, 5 N.M. 408, 23 P. 234
(1890), aff'd, 138 U.S. 114, 11 S. Ct. 238, 34 L. Ed. 902 (1891); Ex parte De Vore, 18
N.M. 246, 136 P. 47 (1913); Gurule v. Duran, 20 N.M. 348, 149 P. 302, 1915F L.R.A.
648 (1915).

Common-law crimes recognized when not in conflict with constitution or laws. -
The territorial legislature adopted the common law, as the rule of practice and decision
in criminal cases, thereby incorporating into the body of our law the common law, lex
non scripta, of England, and such British statutes of a general nature not local to that
kingdom, nor in conflict with the constitution or laws of the United States, nor of this
territory, which were applicable to our condition and circumstances, and which were in
force at the time of the revolution. State v. Hartzler, 78 N.M. 514, 433 P.2d 231 (Ct.
App. 1967); Ex parte De Vore, 18 N.M. 246, 136 P. 47 (1913).

The common law of crimes applies except where the common law has been changed
by statute. State v. Willis, 98 N.M. 771, 652 P.2d 1222 (Ct. App. 1982)(specially
concurring opinion).

Strict construction of statutes. - The common-law rule for strict construction of
criminal statutes was in force in New Mexico. Territory v. Davenport, 17 N.M. 214, 124
P. 795 (1912).

Common-law year-and-a-day rule abolished. - The common-law year-and-a-day rule,
under which, if a person injured by an assailant survived beyond a year and a day after
receiving the injuries, the defendant was excused from criminal culpability for the death,
should no longer be recognized in this jurisdiction. Due to modern advances in medical
and criminal science and technology, the rationale behind the rule no longer exists.
State v. Gabehart, 114 N.M. 183, 836 P.2d 102 (Ct. App. 1992).

B. PARTICULAR OFFENSES.



Perjury. - At common law, perjury was committed when a lawful oath was administered
in some judicial proceeding to a person who swore willfully, absolutely and falsely in
matters material to the issue, and it was perjury to take a false oath in justifying bail in
any of the courts or before any person acting as a court, justice or tribunal, having
power to hold such proceedings. Hence, a surety on an appeal bond from a justice of
the peace (now magistrate) who swore falsely regarding his property was guilty of
perjury even where the statute did not require an oath from him. Territory v. Weller, 2
N.M. 470 (1883).

Prison breach. - Prison breach, a common-law practice, was punishable in New
Mexico under laws 1851, p. 144 (41-11-1, 1953 Comp.). Ex parte De Vore, 18 N.M.
246, 136 P. 47 (1913).

Statute of Anne. - The statute of 9 Anne, c. 20 was made a part of New Mexico's
common law. Territory ex rel. Wade v. Ashenfelter, 4 N.M. (Gild.) 93, 12 P. 879 (1887),
appeal dismissed, 154 U.S. 493, 14 S. Ct. 1141, 38 L. Ed. 1079 (1893); Albright v.
Territory ex rel. Sandoval, 13 N.M. 64, 79 P. 719 (1905), appeal dismissed, 200 U.S. 9,
26 S. Ct. 210, 50 L. Ed. 346 (1906); United States v. Tallmadge, 14 N.M. 293, 91 P. 729
(1907); State ex rel. Owen v. Van Stone, 17 N.M. 41, 121 P. 611 (1912); State v. De
Armijo, 18 N.M. 646, 140 P. 1123 (1914).

Offense against public decency. - The common law is sufficiently broad to punish as
a misdemeanor, although there may be no exact precedent, any act which directly
injures or tends to injure the public to such an extent as to require the state to interfere
and punish the wrongdoer, as in the case of acts which injuriously affect public morality
or obstruct or pervert public justice or the administration of government; and it is the
common law of this commonwealth that whatever openly outrages decency and is
injurious to public morals is a misdemeanor and punishable at law. State v. Hartzler, 78
N.M. 514, 433 P.2d 231 (Ct. App. 1967).

Indecent treatment of dead body. - The offense, which was and is punishable at
common law, is that of indecency in the treatment or handling of a dead human body.
That which outrages or shocks the public sense of decency and morals, or that which
contravenes the established and known public standards of decency and morals,
relative to the care, treatment or disposition of a dead human body, is punishable as an
act of indecency. State v. Hartzler, 78 N.M. 514, 433 P.2d 231 (Ct. App. 1967).

The length of time the body was kept, the manner and places in which it was kept, the
obvious facts of changes in and decomposition of the body, and the concealment of the
body from the police officers, all evidence failure to conform to the acceptable standards
of decency and morals of our society in the treatment or handling of a dead human
body. State v. Hartzler, 78 N.M. 514, 433 P.2d 231 (Ct. App. 1967).

Act relating to embezzlement not part of state's common law. - The act of
parliament passed in 1799 (39 Geo. lll), relating to embezzlement and the decisions



construing it, was not part of the common law of New Mexico. Territory v. Maxwell, 2
N.M. 250 (1882).

[ll. CRIMINAL INTENT.

Existence of criminal intent essential. - Generally speaking, when an act is prohibited
and made punishable by statute only, the statute is to be construed in the light of the
common law and the existence of a criminal intent is to be regarded as essential,
although the terms of the statute do not require it. State v. Austin, 80 N.M. 748, 461
P.2d 230 (Ct. App. 1969).

Instruction on intent jurisdictional absent legislative indication to the contrary. -
Except where the legislature clearly indicates a desire to eliminate the requirement of
criminal intent, criminal statutes will be construed in the light of the common law and
criminal intent will be required, and failure to instruct on this required element will be
considered jurisdictional. State v. Fuentes, 85 N.M. 274, 511 P.2d 760 (Ct. App.), cert.
denied, 85 N.M. 265, 511 P.2d 751 (1973).

Legislative indication must clearly appear. - The legislature may forbid the doing of
an act and make its commission criminal, without regard to the intent with which such
act is done; but in such case it must clearly appear from the act, from its language or
clear inference, that such was the legislative intent. State v. Austin, 80 N.M. 748, 461
P.2d 230 (Ct. App. 1969).

Whether criminal intent is essential is a matter of construction. State v. Craig, 70
N.M. 176, 372 P.2d 128 (1962).

IV. INDICTMENT, TRIAL AND JUDGMENT.

Constitutional provisions for presentments, indictments and information were self-
executing. State v. Rogers, 31 N.M. 485, 247 P. 828 (1926).

Indictment for murder. - The common-law procedure being in force in New Mexico,
where the statutes have adopted the common-law definition of murder, an indictment
may omit a direct charge of a purpose or intent to kill as an overt act. Territory v.
Montoya, 17 N.M. 122, 125 P. 622 (1912).

Charging assault with intent to murder. - In indictment for assault with intent to
commit murder, the means or instrument of committing the assault should be stated, the
common law being made, by statute, the rule of decision and practice, where not
specifically changed. Territory v. Carrera, 6 N.M. 594, 30 P. 872 (1892).

Raising defense of former jeopardy. - Common law required defense of former
jeopardy to be specially pleaded. It could not be raised by motion for instructed verdict
at conclusion of state's case. Territory v. Lobato, 17 N.M. 666, 134 P. 222 (1913), aff'd,
242 U.S. 199, 37 S. Ct. 107, 61 L. Ed. 244 (1916).



Trial by jury. - The constitution preserves the right of trial by jury already existing,
which means as it existed in the territory prior to adoption of constitution. Guiterrez v.
Gober, 43 N.M. 146, 87 P.2d 437 (1939).

Common-law presumption relating to spouses. - The presumption of the common
law that a married woman committing a crime in presence of her husband was under
coercion was rebuttable. State v. Asper, 35 N.M. 203, 292 P. 225 (1930).

Opportunity for defendant to speak before judgment. - On failure of trial court to ask
defendant before judgment was passed whether he had anything to say why judgment
should not be pronounced upon him, or to have the record affirmatively show that fact,
the cause must be remanded upon that ground alone. Territory v. Herrera, 11 N.M. 129,
66 P. 523 (1901).

Discretion in sentencing. - The common law gives trial courts the discretion to make
sentences consecutive or concurrent. State v. Crouch, 75 N.M. 533, 407 P.2d 671
(1965).

Assessment of costs in criminal cases was unknown at common law and therefore
requires statutory authority. State v. Valley Villa Nursing Center, Inc. 97 N.M. 161, 637
P.2d 843 (Ct. App. 1981).

Review of judgments. - The common law, vested the supreme court with jurisdiction to
review judgments in criminal cases by writ of error. Borrego v. Territory, 8 N.M. 446, 46
P. 349, cert. denied, 8 N.M. 655, 46 P. 211, aff'd sub nom. Gonzales v. Cunningham,
164 U.S. 612,17 S. Ct. 182, 41 L. Ed. 572 (1896).

30-1-4. Crime defined.

A crime is an act or omission forbidden by law and for which, upon conviction, a
sentence of either death, imprisonment or a fine is authorized.

History: 1953 Comp., 8 40A-1-4, enacted by Laws 1963, ch. 303, § 1-4.
ANNOTATIONS

Crime as public offense. - A crime is a public offense, and all public offenses are
expressly defined to be crimes in New Mexico. 1959-60 Op. Att'y Gen. No. 59-154
(opinion rendered under 40-1-2 to 40-1-4, 1953 Comp.).

And violation of public law. - A "public offense” is the same as a "crime," and may
include a breach of the laws established for the protection of the public, as distinguished
from an infringement of mere private rights. It is an act committed or omitted in violation
of public law. 1959-60 Op. Att'y Gen. No. 59-154 (opinion rendered under 40-1-2 to 40-
1-4, 1953 Comp.).



Nature of criminal intent. - Criminal intent is more than intentional taking. It is a mental
state of conscious wrongdoing. State v. Austin, 80 N.M. 748, 461 P.2d 230 (Ct. App.
1969).

30-1-5. Classification of crimes.

Crimes are classified as felonies, misdemeanors and petty misdemeanors.

History: 1953 Comp., 8 40A-1-5, enacted by Laws 1963, ch. 303, § 1-5.
ANNOTATIONS

Meaning of "crime" in Detoxification Act. - The Criminal Code makes it clear that the
prohibition in the Detoxification Act (43-2-16 to 43-2-22 NMSA 1978) against charging
an individual held in protective custody with any "crime" includes misdemeanors and
petty misdemeanors. 1973-74 Op. Att'y Gen. No. 73-52.

30-1-6. Classified crimes defined.

A. A crime is a felony if it is so designated by law or if upon conviction thereof a
sentence of death or of imprisonment for a term of one year or more is authorized.

B. A crime is a misdemeanor if it is so designated by law or if upon conviction thereof a
sentence of imprisonment in excess of six months but less than one year is authorized.

C. A crime is a petty misdemeanor if it is so designated by law or if upon conviction
thereof a sentence of imprisonment for six months or less is authorized.

History: 1953 Comp., 8 40A-1-6, enacted by Laws 1963, ch. 303, § 1-6.
ANNOTATIONS

Special statute controls over general. - This section and 31-19-1 NMSA 1978 refer
generally to the sentence for misdemeanors; former 64-10-1, 1953 Comp., relating to
fraudulent applications in motor vehicle registration and the like, provides a specific
sentence for that misdemeanor. If the general statute, standing alone, would include the
same matter as the special statute and thus conflict with the special statute, the special
statute controls since it is considered an exception to the general statute. State v.
Sawyers, 79 N.M. 557, 445 P.2d 978 (Ct. App. 1968).

Classification of criminal contempt in discretion of courts. - Where the sole
punishment of the criminal contemnor is a fine the New Mexico courts are free to make
their own determination as to what is a "petty” and what is a "serious" offense, guided
by the standards of District of Columbia v. Clawans, 300 U.S. 617, 57 S. Ct. 660, 81 L.
Ed. 843 (1937) and other federal cases. Seven Rivers Farm, Inc. v. Reynolds, 84 N.M.
789, 508 P.2d 1276 (1973).



Penalty imposed as indication of nature of offense. - Under the rule inwhen the
legislature has not expressed a judgment as to the seriousness of an offense by fixing a
maximum penalty which may be imposed, the court is to look to the penalty actually
imposed as the best evidence of the seriousness of the offense. Seven Rivers Farm,
Inc. v. Reynolds, 84 N.M. 789, 508 P.2d 1276 (1973); In re D'Angelo, 105 N.M. 391, 733
P.2d 360 (1986).

Speeding is misdemeanor. - A violation of the speeding laws, being Laws 1957, ch. 73
(64-18-1.1 1953 Comp. et seq.), is a public offense, and is classified as a misdemeanor

under that section, and the penalty therefore is provided herein. 1959-60 Op. Att'y Gen.

No. 59-154.

Falsely obtaining unemployment benefits is petty misdemeanor. - When
Subsection C is read together with 51-1-38 NMSA 1978, it is clear that the crime of
falsely obtaining unemployment benefits is a petty misdemeanor, for which the statute
of limitations is one year under 30-1-8F NMSA 1978. Robinson v. Short, 93 N.M. 610,
603 P.2d 720 (1979).

Violation of municipal ordinance constitutes petty misdemeanor because
imprisonment may not exceed 90 days. State v. Luna, 93 N.M. 773, 606 P.2d 183
(1980).

Effect of altering classification of crime. - Statute under which the placing of poison
in food for dogs would be a misdemeanor (Laws 1912, ch. 38, § 2, 40-4-1, 1953 Comp.)
was impliedly repealed by subsequent statute (Laws 1919, ch. 82, § 1, 40-4-2, 1953
Comp.) making such offense a felony, under rule that if the same offense, identified by
name or otherwise, is altered in degree or incidents, or if a felony is changed to a
misdemeanor, or vice versa, the statute making such changes has the effect of
repealing the former act. State v. Anderson, 40 N.M. 173, 56 P.2d 1134 (1936).

Jury trial of misdemeanor. - Those misdemeanors triable in district court do not
provide for a trial by jury unless such crime was of the type which enjoyed and permitted
trial by jury at the time of the adoption of N.M. Const., art. I, § 12. 1964 Op. Att'y Gen.
No. 64-37.

Persons charged with offenses classified as misdemeanors under the Motor Vehicle
Code may under Rule 23, N.M.R. Crim. P. (Magis. Cts.) (now see Rule 6-602) demand
a jury trial but are not afforded one as a matter of right. 1979 Op. Att'y Gen. No. 79-17.

Federal right to jury trial for contempt. - So long as the fine for criminal contempt
which is, or may be, imposed is not more than $1000, there is no federal constitutional
right to jury trial as the crime is a petty offense, nor need prosecution be by information.
Seven Rivers Farm, Inc. v. Reynolds, 84 N.M. 789, 508 P.2d 1276 (1973).

Federal right to trial on presentment or indictment. - Crimes punishable by
imprisonment in a state prison or penitentiary with or without hard labor, where



infamous crimes for which persons could not be held to answer in federal courts
otherwise than on presentment or indictment of a grand jury. Mackin v. United States,
117 U.S. 348, 6 S. Ct. 777, 29 L. Ed. 909 (1886).

Applicability of territorial classifications. - Laws 1853-1854, p. 82 (former 40-1-3,
1953 Comp.), defining a felony, was not applicable to a crime tried under federal statute
by the territorial court; only the United States, not the territorial legislature, could define
federal crimes as felonies and misdemeanors, although the legislature might prescribe
procedural methods for their trial. United States v. Vigil, 7 N.M. 296, 34 P. 530 (1893).
For cases applying former 40-1-3, 1953 Comp., so as to classify offenses as felonies,
see State v. Jones, 73 N.M. 459, 389 P.2d 398 (1964); State v. Klantcheck, 59 N.M.
284, 283 P.2d 619 (1955).

Law reviews. - For annual survey of New Mexico criminal procedure, see 16 N.M.L.
Rev. 25 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 8§ 19, 28 to
30.

Character of offense as felony as affected by discretion of court or jury regarding
punishment, 95 A.L.R. 1115.

Determination of character of former crime as a felony, so as to warrant punishment of
an accused as a second offender, 19 A.L.R.2d 227.

22 C.J.S. Criminal Law 88 9 to 12.

30-1-7. Degrees of felonies.

Felonies under the Criminal Code are classified as follows:

A. capital felonies;

B. first degree felonies;

C. second degree felonies;

D. third degree felonies; and

E. fourth degree felonies.

A felony is a capital, first, second, third or fourth degree felony when it is so designated

under the Criminal Code. A crime declared to be a felony, without specification of
degree, is a felony of the fourth degree.



History: 1953 Comp., § 40A-1-7, enacted by Laws 1963, ch. 303, § 1-7.
ANNOTATIONS

Criminal Code. - See 30-1-1 NMSA 1978 and notes thereto.

Purpose of former law. - The purpose of Laws 1871-1872, ch. 31, § 1, was to provide

for the punishment of common-law crimes, since penalties for statutory crimes were

always enacted. Ex parte De Vore, 18 N.M. 246, 136 P. 47 (1913).

Sentence for felony with no specific statutory punishment. - Where no specific

statutory punishment was provided for crime of being accessory to murder, one

convicted of such crime was to be sentenced under Laws 1871-1872, ch. 31, § 1,

providing punishment for felonies when not otherwise prescribed, and not sentenced to

death. State v. Archer, 32 N.M. 319, 255 P. 396 (1927).

Law reviews. - For article, "The Proposed New Mexico Criminal Code," see 1 Nat.
Resources J. 122 (1961).

30-1-8. Time limitations for commencing prosecution.

No person shall be prosecuted, tried or punished in any court of this state unless the
indictment is found or information or complaint is filed therefor within the time as
provided:

A. for a second degree felony, within six years from the time the crime was committed;

B. for a third or fourth degree felony, within five years from the time the crime was
committed;

C. for a misdemeanor, within two years from the time the crime was committed;
D. for a petty misdemeanor, within one year from the time the crime was committed;

E. for any crime against or violation of the revenue laws of this state of Section 51-1-38
NMSA 1978, within three years from the time the crime was committed;

F. for any crime not contained in the Criminal Code, or where a limitation is not
otherwise provided for, within three years from the time the crime was committed; and

G. for a capital felony or a first degree violent felony, no limitation period shall exist and
prosecution for these crimes may commence at any time after the occurrence of the
crime.

History: 1953 Comp., 8 40A-1-8, enacted by Laws 1963, ch. 303, § 1-8; 1979, ch. 5, §
1; 1980, ch. 50, § 1; 1997, ch. 157, § 1.



ANNOTATIONS

Cross references. - For limitation on prosecutions for violations of municipal
ordinances, see 35-15-5 NMSA 1978.

For raising pre-trial motions, defenses and objections, see Rule 5-601.
For time limits for arraignment and commencement of trial, see Rule 5-604.

The 1997 amendment, effective July 1, 1997, deleted former Subsections A and B
providing for 15 year limitations for capital murder and first degree murder, added
Subsection G, and redesignated the remaining subsections accordingly.

Criminal Code. - See 30-1-1 NMSA 1978 and notes thereto.

Limitation "not otherwise provided for". - A limitation is "otherwise provided for" for
purposes of Subsection H (now F), based on Subsection F (now D), if the punishment
for the crime is such as to make it a petty misdemeanor under 30-1-6 NMSA 1978, even
if the statute under which the defendant was charged does not expressly state the
degree of the crime. Robinson v. Short, 93 N.M. 610, 603 P.2d 720 (1979).

Period begins running when crime completed. - Where the final "taking" under a
fraudulent loan occurred on July 17, 1973, the crimes of fraud and conspiracy to
defraud were completed on that date, and the limitation period began to run. State v.
Thoreen, 91 N.M. 624, 578 P.2d 325 (Ct. App.), cert. denied, 91 N.M. 610, 577 P.2d
1256 (1978).

Limitations against prosecution for conspiracy run from time last overt act in
furtherance of the conspiracy was committed. State v. Thoreen, 91 N.M. 624, 578 P.2d
325 (Ct. App.), cert. denied, 91 N.M. 610, 577 P.2d 1256 (1978).

Prosecution of misdemeanor. - Under former 41-9-1, 1953 Comp., as well as this
section, the maximum time for commencing prosecution for a misdemeanor was within
two years from the time the offense was committed. 1957-58 Op. Att'y Gen. No. 57-74.

Time of filing superseding indictment or information not controlling. - Although a
felony charge may be initiated by the filing of a complaint, the felony must be
prosecuted by indictment or information, so that at some point the complaint is
superseded by an indictment or information. This section, however, does not distinguish
among complaint, indictment or information, and by providing for a complaint charging a
felony within the time limitation, the legislature intended that the time of filing a
superseding indictment or information should not control the limitation question. State v.
Martinez, 92 N.M. 291, 587 P.2d 438 (Ct. App.), cert. quashed, 92 N.M. 260, 586 P.2d
1089 (1978).



Charges initiated by complaint continued by later indictment. - Since upon being
advised that a defendant has been indicted prior to a preliminary examination, a
magistrate takes no further action in the case, charges initiated by a complaint in a
magistrate court should be considered as continued by a later indictment, and for
purposes of this section the prosecution should be considered as commenced by the
filing of the complaint. State v. Martinez, 92 N.M. 291, 587 P.2d 438 (Ct. App.), cert.
quashed, 92 N.M. 260, 586 P.2d 1089 (1978).

Jury to consider solely date charged. - Although it is not error to instruct the jury that
it must find that the crime occurred within the applicable statute of limitations, it is error
not to limit the jury's consideration to the date charged in the information. State v.
Foster, 87 N.M. 155, 530 P.2d 949 (Ct. App. 1974).

New prosecution potentially barred after dismissal for failure to prosecute. - If
there is a dismissal of a charge for failure to prosecute, a new prosecution would be
barred if initiated after the limitation period expires. State v. Martinez, 92 N.M. 291, 587
P.2d 438 (Ct. App.), cert. quashed, 92 N.M. 260, 586 P.2d 1089 (1978).

Filing complaint within period tolls statute. - An indictment filed prior to dismissal of
a complaint but more than three years after the commission of a third-degree felony
may be timely because the limitation period was tolled by the filing of the complaint
within the three-year period. State v. Martinez, 92 N.M. 291, 587 P.2d 438 (Ct. App.),
cert. quashed, 92 N.M. 260, 586 P.2d 1089 (1978) (decided prior to 1979 amendment
making limitation period five years).

Time limitation instruction. - Generally, the time limitation instruction is a necessary
part of the instructions; however, where the uncontradicted evidence shows the
offenses were committed within the time limitation, the instruction stating the time
limitation is not a required instruction, but giving it is not error. State v. Salazar, 86 N.M.
172,521 P.2d 134 (Ct. App. 1974).

Error not prejudicial. - Although the offense of unlawfully drawing or discharging a
firearm in a settlement was barred by the statute of limitations, which defense was
timely raised in the district court, so that the trial court erred in not dismissing this count,
nevertheless, no sentence was imposed for this offense, and furthermore, the elements
of the offense were embraced in the crime of assault with intent to kill, for which
defendant was properly convicted, so that the error was without prejudice to him. State
v. Shawan, 77 N.M. 354, 423 P.2d 39 (1967).

Falsely obtaining unemployment benefits is petty misdemeanor. - When 30-1-6C
NMSA 1978 is read together with 51-1-38 NMSA 1978, it is clear that the crime of
falsely obtaining unemployment benefits is a petty misdemeanor, for which the statute
of limitations is one year under Subsection F. Robinson v. Short, 93 N.M. 610, 603 P.2d
720 (1979).



Contributions payable under 51-1-19 NMSA 1978 are not "revenues" within meaning
of Subsection G. Robinson v. Short, 93 N.M. 610, 603 P.2d 720 (1979).

Prosecution for sale of property of another not barred. - Under former law,
prosecution for unlawful sale of one head of neat cattle, the property of another, was not
barred where commenced within three years from time of alleged offense. State v.
Stone, 41 N.M. 547, 72 P.2d 9 (1937).

Effect of not guilty plea. - Under former law, plea of not guilty in prosecution for rape
raised issue of statute of limitations. State v. Rodman, 44 N.M. 162, 99 P.2d 711 (1940).

Law reviews. - For article, "The Proposed New Mexico Criminal Code," see 1 Nat.
Resources J. 122 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88§ 223 to
233.

Discharge of accused under a limitation statute as a bar to a subsequent prosecution for
the same offense, 3 A.L.R. 519.

Burden on state to show that crime was committed within limitation period, 13 A.L.R.
1446.

Inclusion or exclusion of first and last day for purposes of statute of limitations, 20
A.L.R.2d 1249.

Right to require bail or recognizance where, at time of filing, prosecution of principal is
barred by statute of limitations, 75 A.L.R.2d 1431.

Finding or return of indictment, or filing of information, as tolling limitation period, 18
A.L.R.4th 1202.

Waivability of bar of limitations against criminal prosecution, 78 A.L.R.4th 693.

Commencement of limitation period for criminal prosecution under Racketeer Influenced
and Corrupt Organizations Act (RICO), 18 USCS 88 1961-1968, 89 A.L.R. Fed. 887.

When is conspiracy continuing offense for purposes of statute of limitations under 18
USCS § 3282, 109 A.L.R. Fed. 616.

22 C.J.S. Criminal Law 88 196 to 207.
30-1-9. Tolling of time limitation for prosecution for crimes.

A. If after any crime has been committed the defendant shall conceal himself, or shall
flee from or go out of the state, the prosecution for such crime may be commenced



within the time prescribed in Section 1-8 [30-1-8 NMSA 1978], after the defendant
ceases to conceal himself or returns to the state. No period shall be included in the time
of limitation when the party charged with any crime is not usually and publicly a resident
within the state.

B. When

(1) an indictment, information or complaint is lost, mislaid or destroyed;

(2) the judgment is arrested,;

(3) the indictment, information or complaint is quashed, for any defect or reason; or

(4) the prosecution is dismissed because of variance between the allegations of the
indictment, information or complaint and the evidence; and a new indictment,
information or complaint is thereafter presented, the time elapsing between the
preferring of the first indictment, information or complaint and the subsequent
indictment, information or complaint shall not be included in computing the period
limited for the prosecution of the crime last charged; provided that the crime last
charged is based upon and grows out of the same transaction upon which the original
indictment, information or complaint was founded, and the subsequent indictment,
information or complaint is brought within five years from the date of the alleged
commission of the original crime.

History: 1953 Comp., 8 40A-1-9, enacted by Laws 1963, ch. 303, § 1-9.
ANNOTATIONS

Cross references. - For defects, errors and omissions in a complaint, indictment or
information, and variances between the allegations therein and the evidence, see Rule
5-204 NMRA.

Constitutionality. - The application of the tolling provision did not violate either
defendant's right to travel or his constitutional guarantee of equal protection of the laws.
State v. Cawley, 110 N.M. 705, 799 P.2d 574 (1990).

Statute not exclusive. - Although this section does show a legislative intent that the
limitation period is not to be utilized to bar a prosecution delayed by procedural
problems, it does not evince an intent to bar prosecutions not beset with procedural
problems. State v. Martinez, 92 N.M. 291, 587 P.2d 438 (Ct. App.), cert. quashed, 92
N.M. 260, 586 P.2d 1089 (1978).

Indictment timely because complaint had tolled statute. - An indictment filed prior to
dismissal of a complaint but more than three years after the commission of a third
degree felony is timely because the limitation period was tolled by the filing of the



complaint within the three-year period. State v. Martinez, 92 N.M. 291, 587 P.2d 438
(Ct. App.), cert. quashed, 92 N.M. 260, 586 P.2d 1089 (1978).

Evidence of absence from state insufficient. - Where there was no evidence tending
to show defendant's whereabouts from the time of his escape from prison on September
17, 1956 until his apprehension in Oklahoma on January 24, 1960, defendant's plea of
not guilty put the statute of limitations in issue, and his motion for a directed verdict on
the grounds that the three-year statute of limitations was a bar to prosecution should
have been granted. State v. Oliver, 71 N.M. 317, 378 P.2d 135 (1962).

Evidence negating residence insufficient. - There being no substantial evidence in
record that defendant was not usually and publicly a resident of state, after commission
of crime for sufficient time to toll statute of limitations, he was entitled to instructed
verdict in his favor. State v. Mersfelder, 34 N.M. 465, 284 P. 113 (1927).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88 227, 228,
231, 233.

Inclusion or exclusion of first and last day for purposes of statute of limitations, 20
A.L.R.2d 1249.

Imprisonment as tolling the statute of limitations, 76 A.L.R.3d 743.

Finding or return of indictment, or filing of information, as tolling limitation period, 18
A.L.R.4th 1202.

Issuance or service of state-court arrest warrant, summons, citation, or other process as
tolling criminal statute of limitations, 71 A.L.R.4th 554.

22 C.J.S. Criminal Law §8 202 to 204.

30-1-9.1. Offenses against children; tolling of statute of limitations.

The applicable time period for commencing prosecution pursuant to Section 30-1-8

NMSA 1978 shall not commence to run for an alleged violation of Section 30-6-1, 30-9-

11 or 30-9-13 NMSA 1978 until the victim attains the age of eighteen or the violation is

reported to a law enforcement agency, whichever occurs first.

History: 1978 Comp., 8 30-1-9.1, enacted by Laws 1987, ch. 117, 8§ 1.
ANNOTATIONS

Applicability. - Laws 1987, ch. 117, § 2 provides that the act applies only to crimes
committed on or after June 19, 1987.

30-1-10. Double jeopardy.



No person shall be twice put in jeopardy for the same crime. The defense of double
jeopardy may not be waived and may be raised by the accused at any stage of a
criminal prosecution, either before or after judgment. When the indictment, information
or complaint charges different crimes or different degrees of the same crime and a new
trial is granted the accused, he may not again be tried for a crime or degree of the crime
greater than the one of which he was originally convicted.

History: 1953 Comp., 8 40A-1-10, enacted by Laws 1963, ch. 303, § 1-10.
ANNOTATIONS

l. General Consideration.

I. Tests.

A. Lesser Included Offense.

B. Same Evidence.

C. Merger, Collateral Estoppel and Same Transaction.
Il Mistrial.

V. Raising the Defense.
|. GENERAL CONSIDERATION.

Cross references. - For constitutional provision on former jeopardy, see N.M. Const.,
art. 1, 8 15.

When section applied. - The double jeopardy clause only comes to the aid of
defendants subjected to multiple prosecutions for the identical offense, or in such
situations in which collateral estoppel, the concept of lesser included offenses or the
same evidence test apply. State v. Tanton, 88 N.M. 333, 540 P.2d 813 (1975).

This section precludes retrial of a greater offense only after an acquittal of that offense
and does not address the situation in which the state prosecutes various crimes or
degrees of crimes and the jury returns a verdict on less than all of the crimes charged.
State v. Martinez, 120 N.M. 677, 905 P.2d 715 (1995).

Section applies to children's court proceedings involving delinquent child. State v.
Doe, 90 N.M. 536, 565 P.2d 1053 (Ct. App. 1977).

Acquittal of accused protects against second prosecution for same crime.
Borrego v. Territory, 8 N.M. 446, 46 P. 349, aff'd sub nom. Gonzales v. Cunningham,
164 U.S. 612,17 S. Ct. 182, 41 L. Ed. 572 (1896).

No jeopardy if information fails to state offense. - Where information failed to state
an offense at time of arraignment and entry of plea of not guilty, defendant was not
placed in jeopardy. State v. Ardovino, 55 N.M. 161, 228 P.2d 947 (1951).



No jeopardy if court lacks jurisdiction. - Since marijuana is not defined as a narcotic
drug under the relevant statutes, a charge of violating 30-31-20 NMSA 1978 (trafficking)
in the first proceeding brought against defendant for selling marijuana did not charge
defendant with a public offense. Hence, as the court lacked jurisdiction in the first
proceeding, there was no basis for a claim of double jeopardy where defendant was
later charged under the proper section. State v. Mabrey, 88 N.M. 227, 539 P.2d 617 (Ct.
App. 1975).

No jeopardy on retrial after appeal. - The former jeopardy clause does not preclude
retrial of defendant whose sentence is set aside because of error in the proceedings
leading to sentence or conviction. State v. Sneed, 78 N.M. 615, 435 P.2d 768 (1967);
State v. Nance, 77 N.M. 39, 419 P.2d 242 (1966), cert. denied, 386 U.S. 1039, 87 S. Ct.
1495, 18 L. Ed. 2d 605 (1967).

Constitutional protection against double jeopardy does not prevent a second trial for the
same offense where the defendant himself, by an appeal, has invoked the action which
resulted in the second trial. State v. Sneed, 78 N.M. 615, 435 P.2d 768 (1967).

No jeopardy after collateral attack. - Where a conviction is overturned on collateral
rather than direct attack, retrial is not precluded on double jeopardy grounds. State v.
Nance, 77 N.M. 39, 419 P.2d 242 (1966), cert. denied, 386 U.S. 1039, 87 S. Ct. 1495,
18 L. Ed. 2d 605 (1967).

Waiver of defense by plea agreement. - The defendant waived his double jeopardy
defense by entering a plea agreement which provided that the state could pursue
additional habitual offender proceedings to enhance the defendant's sentence in the
event his probation was revoked or he otherwise failed to fulfill his obligations under the
agreement, and the provision precluding waiver of a double jeopardy defense did not
apply to prevent waiver in such case. Montoya v. New Mexico, 55 F.3d 1496 (10th Cir.
1995).

Charging in alternative. - The concept of double jeopardy was not involved in charging
defendant with fraud or in the alternative embezzlement since the charges were in the
alternative; nor were the concepts of included offenses, same evidence or merger. State
v. Ortiz, 90 N.M. 319, 563 P.2d 113 (Ct. App. 1977).

Civil forfeiture under Controlled Substances Act. - Because civil forfeiture under the
Controlled Substances Act is punishment for double-jeopardy purposes under the New
Mexico Constitution, all forfeiture complaints and criminal charges for violations of the
Controlled Substances Act may both be brought only in a single, bifurcated proceeding.
State v. Nunez, 2000-NMSC-013, 129 N.M. 63, 2 P.3d 264.

Greater sentence after trial de novo. - The greater sentence imposed by the district
court for violation of certain municipal ordinances after a trial de novo did not deprive

defendant of due process, nor did it amount to double jeopardy. City of Farmington v.
Sandoval, 90 N.M. 246, 561 P.2d 945 (Ct. App. 1977).



Larceny of cattle distinct from disposition of hides. - Larceny of cattle, completed
on one day by driving the cattle away or killing them with intent to steal, was a distinct
offense from that of killing cattle and failing to keep the hides and an acquittal of former
was no bar to prosecution for latter. State v. Knight, 34 N.M. 217, 279 P. 947 (1929).

Conspiracy and completed offense are separate offenses and conviction of both
does not amount to double jeopardy. State v. Armijo, 90 N.M. 12, 558 P.2d 1151 (Ct.
App. 1976).

The commission of a substantive offense and a conspiracy to commit it are separate
and distinct offenses, and a conviction for the conspiracy may be had though the
substantive offense was completed. The plea of double jeopardy is not a defense to
conviction for both offenses. State v. Armijo, 90 N.M. 12, 558 P.2d 1151 (Ct. App.
1976).

Evidence that a conspiracy to commit burglary was entered on the evening of
November 16th, that the conspirators unsuccessfully attempted to carry out the
conspiracy at 10:30 p.m. of that day, and that the burglary was performed between 9:00
and 9:30 a.m. of November 17th, showed two distinct crimes, and there was no factual
basis for the contention that they were either the same or so similar that multiple
convictions were prohibited. State v. Watkins, 88 N.M. 561, 543 P.2d 1189 (Ct. App.),
cert. denied, 89 N.M. 6, 546 P.2d 71 (1975).

Double use of prior felony. - It is not legally permissible for the state to present
evidence of the same prior felony to prove an essential element of the crime of felon in
possession of a firearm, and to rely upon this same evidence for purposes of enhancing
the defendants' sentences under the habitual offender criminal statute. State v.
Haddenham, 110 N.M. 149, 793 P.2d 279 (Ct. App. 1990).

Law reviews. - For survey of 1990-91 criminal procedure and evidence, see 22 N.M.L.
Rev. 713 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 8§ 243 to
320.

Occurrences during a view as warranting the jury's discharge without letting in plea of
former jeopardy upon subsequent trial, 4 A.L.R. 1266.

Statutes relating to sexual psychopaths, 24 A.L.R.2d 350.

Right to notice and hearing before revocation of suspension of sentence, parole,
conditional pardon, or probation, 29 A.L.R.2d 1074.

Homicide: acquittal on homicide charge as bar to subsequent prosecution for assault
and battery or vice versa, 37 A.L.R.2d 1068.



Discharge of accused for holding him excessive time without trial as bar to subsequent
prosecution for same offense, 50 A.L.R.2d 943.

Conspiracy: conviction or acquittal of attempt to commit particular crime as bar to
prosecution for conspiracy to commit same crime, or vice versa, 53 A.L.R.2d 622.

Lesser offense: conviction of lesser offense as bar to prosecution for greater on new
trial, 61 A.L.R.2d 1141.

Appeal: conviction from which appeal is pending as bar to another prosecution for same
offense under rule against double jeopardy, 61 A.L.R.2d 1224.

Plea of guilty as basis of claim of double jeopardy in attempted subsequent prosecution
for same offense, 75 A.L.R.2d 683.

Propriety, and effect as double jeopardy, of court's grant of new trial on own motion in
criminal case, 85 A.L.R.2d 486.

Plea of nolo contendere or non vult contendere, 89 A.L.R.2d 540.
Conviction or acquittal of one offense, in court having no jurisdiction to try offense
arising out of same set of facts, later charged in another court, as putting accused in

jeopardy of latter offense, 4 A.L.R.3d 874.

Subsequent trial, after stopping former trial to try accused for greater offense, as
constituting double jeopardy, 6 A.L.R.3d 905.

Earlier prosecution for offense during which homicide was committed as bar to
prosecution for homicide, 11 A.L.R.3d 834.

Increased punishment: propriety of increased punishment on new trial for same offense,
12 A.L.R.3d 978.

Larceny: single or separate larceny predicated upon stealing property from different
owners at the same time, 37 A.L.R.3d 1407.

Double jeopardy as bar to retrial after grant of defendant's motion for mistrial, 98
A.L.R.3d 997.

Right of defendant sentenced after revocation of probation to credit for jail time served
as condition of probation, 99 A.L.R.3d 781.

Applicability of double jeopardy to juvenile court proceedings, 5 A.L.R.4th 234.

Conviction or acquittal in federal court as bar to prosecution in state court for state
offense based on same facts, 6 A.L.R.4th 802.



Retrial on greater offense following reversal of plea-based conviction of lesser offense,
14 A.L.R.4th 970.

What constitutes "manifest necessity" for state prosecutor's dismissal of action, allowing
subsequent trial despite jeopardy's having attached, 14 A.L.R.4th 1014.

Presence of alternate juror in jury room as ground for reversal of state criminal
conviction, 15 A.L.R.4th 1127.

Seizure or detention for purpose of committing rape, robbery, or other offense as
constituting separate crime of kidnapping, 39 A.L.R.5th 283.

Double jeopardy considerations in federal criminal cases - supreme court cases, 162
A.L.R. Fed. 415.

22 C.J.S. Criminal Law 88 208 to 276.
Il. TESTS.
A. LESSER INCLUDED OFFENSE.

Effect of conviction or acquittal of lesser included offense. - Conviction or acquittal
of a lesser offense necessarily included in a greater offense bars a subsequent
prosecution for the greater offense. State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct.
App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Meaning of included offense. - For an offense to be included within another offense,
the offense must be necessarily included in the offense charged in the indictment, and
for an offense to be necessarily included, the greater offense cannot be committed
without also committing the lesser. State v. Kraul, 90 N.M. 314, 563 P.2d 108 (Ct. App.),
cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

For a lesser offense to be necessarily included, the greater offense cannot be
committed without also committing the lesser, and in determining whether an offense is
necessarily included, the court will look to the offense charged in the indictment. State v.
Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d
486 (1977).

Exception to rule. - Conviction of a lesser included offense bars prosecution of a
greater offense, subject to one exception: if the court does not have jurisdiction to try
the crime, double jeopardy cannot attach, since double jeopardy requires that a court
have sufficient jurisdiction to try the charge. Where the magistrate court had no
jurisdiction to try the charge of vehicular homicide while driving while intoxicated or
recklessly driving, double jeopardy should not bar the vehicular homicide by driving
while intoxicated charge. State v. Tanton, 88 N.M. 333, 540 P.2d 813 (1975).



Armed robbery and aggravated battery. - The concept of lesser included offenses is
not involved in a prosecution for armed robbery and aggravated battery because either
offense can be committed without committing the other offense. State v. Sandoval, 90
N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Driving under the influence and homicide by vehicle. - Where the indictment against
defendant was phrased in the alternative charging him with homicide by vehicle while
violating either 66-8-102 NMSA 1978 or 64-22-3, 1953 Comp., the prosecution was not
barred by a conviction in municipal court for driving under the influence since the lesser
offense of driving while under the influence of intoxicating liquor is not necessarily
included in the greater offense of homicide by vehicle. State v. Tanton, 88 N.M. 333,
540 P.2d 813 (1975).

Possession and distribution. - Possession of marijuana was a lesser offense
necessarily included in the greater offense of distribution, arising out of the same
events, and since defendant was convicted of the lesser offense, double jeopardy
barred his prosecution for the greater. State v. Medina, 87 N.M. 394, 534 P.2d 486 (Ct.
App. 1975).

B. SAME EVIDENCE.

Nature of test. - The test for determining whether two offenses are the same so as to
bring into operation the prohibition against double jeopardy is the "same evidence" test
which asks whether the facts offered in support of one offense would sustain a
conviction of the other. State v. Tanton, 88 N.M. 333, 540 P.2d 813 (1975); Owens v.
Abram, 58 N.M. 682, 274 P.2d 630 (1954), cert. denied, 384 U.S. 917, 75 S. Ct. 300, 99
L. Ed. 719 (1955).

The "same evidence" test is whether the facts offered in support of one offense would
sustain a conviction of the other offense. State v. Sandoval, 90 N.M. 260, 561 P.2d
1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Where a defendant convicted of multiple offenses claims double jeopardy, a reviewing
court first determines whether defendant's conduct was unitary in nature so that the
same acts were used to prove both offenses; where the conduct is unitary, the court
must then examine the statutes in question to determine whether the legislature
intended that multiple punishments could be imposed for different criminal offenses
resulting from the same conduct. State v. Duran, 1998-NMCA-153, 126 N.M. 60, 966
P.2d 768, cert. denied, 126 N.M. 533, 972 P.2d 352 (1998).

Proof of different facts. - If either information requires the proof of facts to support a
conviction which the other does not, the offenses are not the same and a plea of double
jeopardy is unavailing. State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert.
denied, 90 N.M. 637, 567 P.2d 486 (1977); Owens v. Abram, 58 N.M. 682, 274 P.2d
630 (1954), cert. denied, 384 U.S. 917, 75 S. Ct. 300, 99 L. Ed. 719 (1955).



If test met, section does not bar consecutive sentencing. - Under the "same
evidence" test, where different elements are required to be proved in order to sustain
each of three convictions, and different evidence is admitted to prove the different
elements, it appears that the three convictions are based in part on separate evidence
and the prohibition against double jeopardy does not bar consecutive sentencing under
the circumstances of the case. State v. Manus, 93 N.M. 95, 597 P.2d 280 (1979).

Harassment and stalking. - Where the state relies on identical acts of an accused
involving the same course of conduct to prove both the offenses of harassment and of
stalking, double jeopardy provisions preclude multiple punishment, and the offense of
harassment is subsumed into the offense of misdemeanor stalking. State v. Duran,
1998-NMCA-153, 126 N.M. 60, 966 P.2d 768, cert. denied, 126 N.M. 533, 972 P.2d 352
(1998).

Felony murder and armed robbery are separate offenses, although they may arise
out of the same transaction. State v. Martinez, 95 N.M. 421, 622 P.2d 1041 (1981).

Armed robbery and aggravated battery. - Since taking the victim's purse was a fact
required to be proved under the armed robbery charge, but not under the aggravated
battery charge, and application of force was a fact required to be proved under the
aggravated battery charge, while threatened use of force would be acceptable proof
under the armed robbery charge, the elements of the two crimes were not the same,
and the "same evidence" test did not apply. State v. Sandoval, 90 N.M. 260, 561 P.2d
1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Drunk driving and homicide by vehicle. - Where the facts offered in municipal court
to support a conviction for driving while under the influence of intoxicating liquors would
not necessarily sustain a conviction for homicide by vehicle in district court, under the
"same evidence" test there was no double jeopardy when the state sought to prosecute
the defendant for homicide by vehicle. State v. Tanton, 88 N.M. 333, 540 P.2d 813
(1975).

C. MERGER, COLLATERAL ESTOPPEL AND SAME TRANSACTION.

Definition of merger. - Merger is the name applied to the concept of multiple
punishment when multiple charges are brought in a single trial; it is an aspect of double
jeopardy, concerned with whether more than one offense has occurred and is applied to
prevent a person from being punished twice for the same offense. State v. Sandoval, 90
N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Nature of test. - The test of whether one criminal offense has merged in another is not
whether two criminal acts are successive steps in the same transaction (the rejected
"same transaction" test), but whether one offense necessarily involves the other. State
v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567
P.2d 486 (1977).



Factors considered. - In determining whether the defendant's acts constituted a single
offense or multiple offenses for purposes of double jeopardy, factors considered include
the time between the acts, the location of the victim at the time of each act, the
existence of any intervening event, distinctions in the manner of committing the acts, the
defendant's intent, and the number of victims. State v. Handa, 120 N.M. 38, 897 P.2d
225 (Ct. App. 1995).

Merger concept has aspects of "same evidence" test because merger and the
"same evidence" test are both concerned with whether more than one offense has been
committed. State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90
N.M. 637, 567 P.2d 486 (1977).

Merger has aspects of included offense concept. - The merger concept has aspects
of the included offense concept, and in determining whether one offense necessarily
involves another offense so that merger applies, the decisions have looked to the
definitions of the crimes to see whether the elements are the same; this approach is
similar to the approach used in determining whether an offense is an included offense
(a determination of whether the greater offense can be committed without also
committing the lesser). State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert.
denied, 90 N.M. 637, 567 P.2d 486 (1977).

Offense of aggravated battery did not merge with armed robbery. State v.
Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d
486 (1977).

Homicide. - Homicide resulting from great bodily harm was sufficient evidence for the
jury to find aggravated sodomy and first-degree kidnaping, and there was no merger
with the murder charge on which defendant was acquitted. State v. Melton, 90 N.M.
188, 561 P.2d 461 (1977).

Assault. - An assault arising from a series of three successive shots fired at a single
victim, not separated by a significant amount of time, and arising from a single,
continuous intent constituted one offense, and conviction of the defendant on two
counts of assault violated his double jeopardy rights. State v. Handa, 120 N.M. 38, 897
P.2d 225 (Ct. App. 1995).

Definition of collateral estoppel. - Collateral estoppel means simply that when an
issue of ultimate fact has once been determined by a valid and final judgment, that
issue cannot again be litigated between the same parties in any future lawsuit. State v.
Nagel, 87 N.M. 434, 535 P.2d 641 (Ct. App.), cert. denied, 87 N.M. 450, 535 P.2d 657
(1975).

Under the rule of collateral estoppel any right, fact or matter in issue, and directly
adjudicated upon, or necessarily involved in, the determination of an action before a
competent court in which a judgment or decree is rendered upon the merits is
conclusively settled by the judgment therein and cannot again be litigated between the



parties and privies whether the claim or demand, purpose or subject matter of the two
suits is the same or not. State v. Nagel, 87 N.M. 434, 535 P.2d 641 (Ct. App.), cert.
denied, 87 N.M. 450, 535 P.2d 657 (1975).

Part of constitutional guarantee. - The principle of collateral estoppel is embodied in
the U.S. Const., amend. V guaranty against double jeopardy and is fully applicable to
states by force of U.S. Const., amend. XIV. State v. Nagel, 87 N.M. 434, 535 P.2d 641
(Ct. App.), cert. denied, 87 N.M. 450, 535 P.2d 657 (1975).

When constitutionally required. - The principle of collateral estoppel is only
constitutionally required after a previous acquittal on issues raised in a second
prosecution, and bars relitigation between the same parties of issues actually
determined at the previous trial. State v. Tanton, 88 N.M. 333, 540 P.2d 813 (1975).

Double use of conditional discharge. - Use of the defendant's prior conditional
discharge to prove that he was a felon in order to convict him of the crime of felon in
possession of a firearm and to enhance his sentence for underlying assault convictions
did not violate his double jeopardy rights. State v. Handa, 120 N.M. 38, 897 P.2d 225
(Ct. App. 1995).

Sanity during commission of different crimes. - Where defendant's sanity was raised
as an affirmative defense in a first trial, was actually litigated and was absolutely
necessary to a decision in that trial, the sanity of the defendant in a second trial for
offenses committed some 16 hours prior to the crime which was the subject of the first
trial was the same issue of fact as the question of his insanity at the first trial and having
been decided there in his favor collateral estoppel was a bar to the second trial. State v.
Nagel, 87 N.M. 434, 535 P.2d 641 (Ct. App.), cert. denied, 87 N.M. 450, 535 P.2d 657
(1975).

Traffic violations and homicide by vehicle. - Where defendant was convicted in
municipal court of violation of certain traffic ordinances, he had no acquittal to raise in
his defense in district court on charges of homicide by vehicle, and application of the
principle of collateral estoppel was therefore inappropriate. State v. Tanton, 88 N.M.
333, 540 P.2d 813 (1975).

Same transaction test rejected. - The "same transaction” test, which is concerned
with whether offenses were committed at the same time, were part of a continuous
criminal act and inspired by the same criminal intent, has not been imposed by the
United States supreme court on the states in double jeopardy cases, and its use is not
mandated by N.M. Const., art. Il, 8 15. It is rejected and disapproved. State v. Tanton,
88 N.M. 333, 540 P.2d 813 (1975).

. MISTRIAL.

Manifest necessity. - Where a mistrial is granted not at the behest of defendant, a
second trial is precluded by the double jeopardy clause of the U.S. Const., amend. V



unless it can be said that there was a "manifest necessity" or " compelling reason” for
the granting of a mistrial. Upon appellate review, the question to be decided is whether
the trial court exercised sound judicial discretion to ascertain that there was a manifest
necessity for the declaration of the mistrial. State v. Sedillo, 88 N.M. 240, 539 P.2d 630
(Ct. App. 1975).

Basis of manifest necessity. - The court of appeals would decline to hold there was a
manifest necessity for a mistrial based on the state's supposedly prejudiced right to
appeal when no appeal was attempted. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct.
App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976).

Ends of public justice. - In determining whether a mistrial should be declared, the trial
court must consider whether the ends of public justice would be defeated by carrying
the first trial to a final verdict; this consideration for the ends of public justice is a
concept separate from manifest necessity. State v. Aragon, 89 N.M. 91, 547 P.2d 574
(Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976).

Prejudice to state. - The failure of defendant to file a timely motion to suppress his
statement resulted in prejudice to the state, and since in such circumstances it would be
contrary to the ends of public justice to carry the first trial to a final verdict, the trial court
did not abuse its discretion in declaring a mistrial; there was no double jeopardy. State
v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d
284 (1976).

Need for responsible professional conduct. - In considering whether a mistrial was
proper unquestionably an important factor to be considered is the need to hold litigants
on both sides to standards of responsible professional conduct in the clash of an
adversary criminal process. State v. Aragon, 89 N.M. 91, 547 P.2d 574 (Ct. App.), cert.
denied, 89 N.M. 206, 549 P.2d 284 (1976).

Further interests of defendant. - In determining whether a defendant's retrial will place
him in double jeopardy after a prior trial has ended with a declaration of a mistrial not at
defendant's request include defendant's interest in having his fate determined by the
jury first impaneled, which encompasses not only his right to have his trial completed by
a particular panel, but also his interest in ending the dispute then and there with an
acquittal, which factor would weigh heavily against retrial in all situations where
jeopardy has attached, and also the factor of avoiding giving the state a second bite of
the apple in order to either strengthen its case or to alter its trial strategy to obtain a
conviction. State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), cert. denied, 89
N.M. 6, 546 P.2d 71 (1975).

Discretion of trial court. - The law has invested courts of justice with the authority to
discharge a jury from giving any verdict, whenever, in their opinion, taking all the
circumstances into consideration, there is a manifest necessity for the act, or the ends
of public justice would otherwise be defeated; they are to exercise a sound discretion on
the subject, and it is impossible to define all the circumstances, which would render it



proper to interfere, but the power ought to be used with the greatest caution, under
urgent circumstances, and for very plain and obvious causes. State v. De Baca, 88 N.M.
454,541 P.2d 634 (Ct. App.), cert. denied, 89 N.M. 6, 546 P.2d 71 (1975).

Upon appellate review of the declaration of a mistrial the question is whether the trial
court exercised a sound discretion to ascertain that there was a manifest necessity for a
mistrial. State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), cert. denied, 89 N.M.
6, 546 P.2d 71 (1975).

Mistrial on abuse of discretion. - Where, after the second day of a trial, when jury
instructions had already been settled, one of the jurors was frightened by a telephone
call unrelated to the trial, and exploring her possible bias for use on voir dire in a future
case, and the record did not show that the juror's fear involved either the state or the
defendant, the trial court failed to exercise that sound discretion required of him in
determining whether a manifest necessity or proper judicial administration mandated a
mistrial. State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), cert. denied, 89 N.M.
6, 546 P.2d 71 (1975).

Duty of court before declaring mistrial. - Where there is no manifest necessity for
declaring a mistrial, the trial court has some duty to inquire as to possible alternatives
thereto; affecting the scope of inquiry required are the factors of magnitude of prejudice
and the point at which the proceedings are terminated, and as the magnitude of
possible prejudice increases, less effort need be expended in seeking alternative
resolutions, while conversely, as the length of trial wears on, more effort should be
expended. State v. De Baca, 88 N.M. 454, 541 P.2d 634 (Ct. App.), cert. denied, 89
N.M. 6, 546 P.2d 71 (1975).

Failure to oppose mistrial. - Defense counsel's silence after declaration of a mistrial
by the trial court, sua sponte, where simultaneously the defense attorney himself had
been held in contempt for implicitly challenging a police officer on recross-examination
to take a polygraph test, could not, under the circumstances, be construed as an
intentional relinquishment of a known right, the right against double jeopardy, or as the
mere play of wits of the sharp practitioner. State v. Sedillo, 88 N.M. 240, 539 P.2d 630
(Ct. App. 1975).

Retrial after mistrial. - Two considerations must be balanced against the weighty
interests of the defendant against retrial after declaration of a mistrial not at his request,
namely, whether there was a manifest necessity for the discharge of the first jury, and
also whether the ends of public justice would have been defeated by carrying the first
trial to final verdict. When the irregularity occurring at trial is of a procedural nature, not
rising to the level of jurisdictional error, the necessity to discharge the jury has been
held to be not manifest, but where the irregularity involves possible partiality within the
jury, it has been more often held that the public interest in fair verdicts outweighs
defendant's interest in obtaining a verdict by his first choice of jury. State v. De Baca, 88
N.M. 454, 541 P.2d 634 (Ct. App.), cert. denied, 89 N.M. 6, 546 P.2d 71 (1975).



A retrial after a mistrial is not barred by double jeopardy unless the mistrial was caused
by prosecutorial overreaching. State v. Mazurek, 88 N.M. 56, 537 P.2d 51 (Ct. App.
1975).

Retrial prohibited for prosecutorial misconduct. - Retrial is barred when improper
official conduct is so unfairly prejudicial that it cannot be cured by means short of a
mistrial or a motion for a new trial, and the official knows that the conduct is improper
and prejudicial and the official either intends to provoke a mistrial or acts in willful
disregard of the resulting mistrial, retrial, or reversal. State v. Breit, 1996-NMSC-06, 122
N.M. 655, 930 P.2d 792.

Prosecutorial misconduct not a bar to retrial. - Double jeopardy did not bar
reprosecution where a mistrial was declared on motion of defendants for the
prosecutor's discovery abuses because the defendants failed to show why any
prejudice resulting from the prosecutor's late disclosure could not have been cured by a
remedy short of a mistrial. State v. Lucero, 1999-NMCA-102, 127 N.M. 672, 986 P.2d
468, cert. denied, 128 N.M. 149, 990 P.2d 823 (1999).

Mistrial on one of two separate charges. - Since the defendant was charged with
attempted murder and aggravated battery and was convicted of aggravated battery, and
since the two offenses were in separate counts and the jury was not instructed that it
could convict on only one offense, its inability to return a verdict on the attempted
murder charge was not an implicit acquittal and the state was not barred from pursuing
an attempted murder charge on remand. State v. Martinez, 120 N.M. 677, 905 P.2d 715
(1995).

Reprosecution after unnecessary mistrial. - Defense counsel's implicit challenge to a
police officer to take a polygraph test, absent repeated misconduct, was not a type of
misconduct that would go to the very vitals of the trial itself, and hence, where the trial
judge sua sponte declared a mistrial, having made no effort to cure the error or to
assure that there was manifest necessity for such a step, reprosecution of the
defendant would violate his right under the U.S. Const., amend. V not to be put in
jeopardy twice for the same offense. State v. Sedillo, 88 N.M. 240, 539 P.2d 630 (Ct.
App. 1975).

IV. RAISING THE DEFENSE.
Estoppel. - An accused is estopped at a second trial to plead the bar of a prior
conviction, judgment and sentence of which have been reversed on appeal. State v.

Sneed, 78 N.M. 615, 435 P.2d 768 (1967).

A factual basis must appear in the record in order to support a double jeopardy
defense. State v. Wood, 117 N.M. 682, 875 P.2d 1113 (Ct. App. 1994).

Defendants could raise their state-based double jeopardy claim for the first time on
appeal, provided the factual basis for the state constitutional argument could be found in



the record of proceedings below. State v. Lucero, 1999-NMCA-102, 127 N.M. 672, 986
P.2d 468, cert. denied, 128 N.M. 149, 990 P.2d 823 (1999).

Raising issue on appeal despite failure to object below. - Even though defendant
made no objection at second trial (held after remand of initial trial which had resulted in
verdict of first-degree murder with recommendation of clemency) to instruction that the
jury could find defendant guilty of murder in the first degree and might or might not
recommend clemency, the question of whether this constituted double jeopardy could
nevertheless be raised on appeal. State v. Sneed, 78 N.M. 615, 435 P.2d 768 (1967).

Defendant's argument that the state split one criminal defense into five separate
prosecutions and that his convictions were not authorized by the legislature under the
statute prohibiting the unauthorized practice of law amounted to a defense of double
jeopardy which the defendant could raise for the first time on appeal. State v. Edwards,
102 N.M. 413, 696 P.2d 1006 (Ct. App. 1984).

The defense of double jeopardy may be raised on appeal even though the defendant
failed to argue that issue in the court below. State v. Jensen, 1998-NMCA-034, 124
N.M. 726, 955 P.2d 195.

Guilty plea not a bar to raising issue on appeal. - The defendant was not barred by
pleading guilty to two counts in a three count indictment, which contained identical
language for all three counts including the name of the victim, from raising the double
jeopardy claim on appeal. State v. Handa, 120 N.M. 38, 897 P.2d 225 (Ct. App. 1995).

Law of the case doctrine not a bar. - When a trial court's decision that double
jeopardy barred reprosecution of defendant was reversed by the Court of Appeals, the
law of the case doctrine did not bar consideration of the double jeopardy issue on
appeal of the defendant's conviction at the second trial. State v. Breit, 1996-NMSC-06,
122 N.M. 655, 930 P.2d 792.

Waiver of defense. - Plea of former jeopardy must be interposed at the earliest
opportunity, otherwise it is waived; it cannot be raised for first time after verdict. State v.
Mares, 27 N.M. 212,199 P. 111 (1921)(case decided prior to enactment of 1963
Criminal Code).

Failure to properly raise claim. - An oral motion to dismiss the information, claiming
former jeopardy, was not sufficient to raise the question, and defendants were not
entitled to a hearing on the point in the supreme court. State v. Spahr, 64 N.M. 395, 328
P.2d 1093 (1958)(case decided prior to enactment of 1963 Criminal Code).

30-1-11. Criminal sentence permitted only upon conviction.

No person indicted or charged by information or complaint of any crime shall be
sentenced therefor, unless he has been legally convicted of the crime in a court having
competent jurisdiction of the cause and of the person. No person shall be convicted of a



crime unless found guilty by the verdict of the jury, accepted and recorded by the court;
or upon the defendant's confession of guilt or a plea of nolo contendere, accepted and
recorded in open court; or after trial to the court without jury and the finding by the court
that such defendant is guilty of the crime for which he is charged.

History: 1953 Comp., 8 40A-1-11, enacted by Laws 1963, ch. 303, § 1-11.
ANNOTATIONS

Cross references. - For constitutional right to trial by jury, see N.M. Const., art. I, 88
12 and 14.

For arraignment and plea procedure, see Rules 5-303 and 5-304 NMRA.
For right to jury trial, and waiver of same, see Rule 5-605 NMRA.

Conviction refers to finding of guilt and does not include imposition of sentence.
State v. Garcia, 99 N.M. 466, 659 P.2d 918 (Ct. App. 1983).

To justify conviction evidence must establish every essential element of the
offense charged, and whatever is essential must affirmatively appear from the record.
State v. Losolla, 84 N.M. 151, 500 P.2d 436 (Ct. App. 1972).

Guilty pleas authorized. - The power of a court to accept a plea of guilty is traditional
and fundamental and specifically authorized by this section. State v. Daniels, 78 N.M.
768, 438 P.2d 512 (1968).

Waiver of jury permissible. - Though charged with a felony, a defendant may waive a
trial by jury. State v. Hernandez, 46 N.M. 134, 123 P.2d 387 (1942).

Guilty plea as waiver of rights, defenses. - By pleading guilty the defendant admitted
the acts well pleaded in the charge, waived all defenses other than that the indictment
or information charges no offense, and waived the right to trial and the incidents thereof,
and the constitutional guarantees with respect to the conduct of criminal prosecutions,
including right to jury trial, right to counsel subsequent to guilty plea and right to remain
silent. State v. Daniels, 78 N.M. 768, 438 P.2d 512 (1968).

Guilty plea as confession to charge. - Where appellant admittedly incriminated
himself by his plea of guilty, he could not be heard to complain since by his plea he
confessed the charge contained in the information. State v. Daniels, 78 N.M. 768, 438
P.2d 512 (1968).

Express adjudication of conviction or finding of guilt is not necessary if itis
apparent from other matters in the record that the court made a judicial determination of
conviction or guilt. State v. Gallegos, 92 N.M. 370, 588 P.2d 1045 (Ct. App.), cert.
denied, 92 N.M. 353, 588 P.2d 554 (1978).



Safeguards in admitting confession. - Before a confession may be admitted into
evidence it should first be determined by the court, on an inquiry out of the presence of
the jury, and as a preliminary matter, that the confession, prima facie at least,
possesses all the earmarks of voluntariness. State v. Armijo, 64 N.M. 431, 329 P.2d 785
(1958).

State must overcome evidence of excuse or justification in the form of tangible
affirmative defensive or factual matter capable of specific disproof included in a
confession or admission. State v. Casaus, 73 N.M. 152, 386 P.2d 246 (1963).

Defendant to be heard on integrity of confession. - Any time a defendant makes it
known that he has something to say touching the integrity of a confession claimed to
have been made by him, however incredible it may appear to the trial court, the judge
must hear him. In declining to do so, the court committed reversible error. State v.
Armijo, 64 N.M. 431, 329 P.2d 785 (1958).

Plea of nolo contendere with deferred sentence. - Where defendant entered a plea
of nolo contendere, which was accepted and defendant's counsel after conferring with
defendant made an explanation to the court about defendant feeling sorry for what he
had done, there can be no real doubt from what was said and recorded at the
arraignment proceedings, from the entry of the "judgment and sentence," and from the
entry of the "order of probation" that the court and defendant both understood that
defendant's plea had been accepted, that defendant had been adjudged guilty of the
charge on the basis of this plea, that his sentence for the offense was being deferred
and that he was being placed on probation for two years upon certain expressly recited
conditions. State v. Apodaca, 80 N.M. 155, 452 P.2d 489 (Ct. App. 1969).

Procedural irregularities not constitutionally significant. - Where defendant's
attorney pleaded guilty for the defendant, who was present, after plea bargaining, the
fact that the defendant himself did not enter the plea, that the court did not inquire
whether the plea was made voluntarily and that the plea was not accepted and recorded
in open court, as required by this section, did not deprive defendant of due process or
raise any constitutional questions for federal habeas corpus review. Anaya v.
Rodriguez, 372 F.2d 683 (10th Cir.), cert. denied, 389 U.S. 863, 88 S. Ct. 123, 19 L. Ed.
2d 133 (1967).

Misuse of word in verdict not jurisdictional. - Since the trial court unquestionably
had jurisdiction over the person of defendant and over the subject matter of the offense
charged, the inadvertent use of the word "information” in the jury's verdict did not raise a
jurisdictional question. State v. Ortega, 79 N.M. 744, 449 P.2d 346 (Ct. App. 1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law § 525.

Propriety and effect of court's indication to jury that court would suspend sentence, 8
A.L.R.2d 1001.



Plea of nolo contendere or non vult contendere, 89 A.L.R.2d 540.

24 C.J.S. Criminal Law 88 1458, 1480, 1481.

30-1-12. Definitions.
As used in the Criminal Code:

A. "great bodily harm™ means an injury to the person which creates a high probability of
death; or which causes serious disfigurement; or which results in permanent or
protracted loss or impairment of the function of any member or organ of the body;

B. "deadly weapon" means any firearm, whether loaded or unloaded; or any weapon
which is capable of producing death or great bodily harm, including but not restricted to
any types of daggers, brass knuckles, switchblade knives, bowie knives, poniards,
butcher knives, dirk knives and all such weapons with which dangerous cuts can be
given, or with which dangerous thrusts can be inflicted, including swordcanes, and any
kind of sharp pointed canes, also slingshots, slung shots, bludgeons; or any other
weapons with which dangerous wounds can be inflicted;

C. "peace officer" means any public official or public officer vested by law with a duty to
maintain public order or to make arrests for crime, whether that duty extends to all
crimes or is limited to specific crimes;

D. "another” or "other" means any other human being or legal entity, whether
incorporated or unincorporated, including the United States, the state of New Mexico or
any subdivision thereof;

E. "person” means any human being or legal entity, whether incorporated or
unincorporated, including the United States, the state of New Mexico or any subdivision
thereof;

F. "anything of value" means any conceivable thing of the slightest value, tangible or
intangible, movable or immovable, corporeal or incorporeal, public or private. The term
is not necessarily synonymous with the traditional legal term "property";

G. "official proceeding” means a proceeding heard before any legislative, judicial,
administrative or other governmental agency or official authorized to hear evidence
under oath, including any referee, hearing examiner, commissioner, notary or other
person taking testimony or depositions in any proceeding;

H. "lawful custody or confinement" means the holding of any person pursuant to lawful
authority, including, without limitation, actual or conseructive [constructive] custody of
prisoners temporarily outside a penal institution, reformatory, jail, prison farm or ranch;



l. "public officer" means any elected or appointed officer of the state or any of its political
subdivisions, and whether or not he receives remuneration for his services; and

J. "public employee" means any person receiving remuneration for regular services
rendered to the state or any of its political subdivisions.

History: 1953 Comp., 8 40A-1-13, enacted by Laws 1963, ch. 303, § 1-13.
ANNOTATIONS
Criminal Code. - See 30-1-1 NMSA 1978 and notes thereto.

Construction with other laws. - Section 30-3-8A NMSA 1978, construed with the
definition of "great bodily harm" in Subsection A, includes a shooting at a dwelling that
results in death. State v. Varela, 1999-NMSC-045, 128 N.M. 454, 993 P.2d 1280.

"Protracted impairment”. - Section 66-8-101B NMSA 1978, which defines great bodily
injury by a motor vehicle as "the injuring of a human being, to the extent defined in
Section 30-1-12 NMSA 1978, in the unlawful operation of a motor vehicle," is not
unconstitutionally vague. The term "protracted impairment” in 30-1-12A NMSA 1978 is
capable of reasonable application by a jury of common intelligence after consideration
of the circumstances involved. State v. Jim, 107 N.M. 779, 765 P.2d 195 (Ct. App.
1988).

"Serious disfigurement". - Under this section, the word "disfigurement" has no
technical meaning and should be considered in the ordinary sense, as should the word
"serious." State v. Ortega, 77 N.M. 312, 422 P.2d 353 (1966).

"High probability of death". - Sheriff's description of being choked by defendant was
evidence that the choking created a "high probability of death" which is one part of the
definition of great bodily harm. State v. Hollowell, 80 N.M. 756, 461 P.2d 238 (Ct. App.
1969).

"Great bodily harm" includes mayhem. - The legislature adopted the definition in
Subsection A of this section in an effort to cover, among others, the crime of mayhem,
originally enacted in 1853 to 1854 and compiled as former 40-30-1, 1953 Comp. State
v. Ortega, 77 N.M. 312, 422 P.2d 353 (1966).

Establishing "great bodily harm". - The conditions in Subsection A are not
cumulative, and only one need be shown in order to establish "great bodily harm." State
v. Bell, 90 N.M. 134, 560 P.2d 925 (1977).

"Great bodily harm” does not require that disfigurement be permanent. State v.
Bell, 90 N.M. 134, 560 P.2d 925 (1977).



Great bodily harm need not be proved solely by medical experts. - Furthermore,
the law does not require that "great bodily harm™ be proved exclusively by medical
testimony. The jury is entitled to rely upon rational inferences deducible from the
evidence. State v. Bell, 90 N.M. 134, 560 P.2d 925 (1977).

Degree of bodily harm a question of fact. - Where the evidence showed that
defendants forcibly tattooed victim with a needle and India ink, which tattoo extended
from the back of the victim's neck to the center part of the waist and recited an offensive
sentence, it became a question of fact as to whether or not the injuries sustained were
sufficiently substantial to come within the statutory definition of "great bodily harm."
State v. Ortega, 77 N.M. 312, 422 P.2d 353 (1966).

Instruction on personal injury. - In a prosecution for criminal sexual penetration,
where the trial court gave the statutory definition of personal injury appearing at 30-9-
10C NMSA 1978, and also gave the statutory definition of great bodily harm in
Subsection A of this section in the instruction on first-degree criminal sexual
penetration, the lack of additional definition of personal injury was not error; if defendant
desired that personal injury be further defined, he should have submitted a requested
instruction to that effect, and since he did not do so, he could not complain of the lack of
additional definition of the term. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App.
1976).

Corporate defendant as "person". - Although a corporate defendant may be charged
and convicted of the offense of racketeering, it was error to submit the racketeering
charge against the corporate defendant to the jury because the corporate defendant
was not specifically charged with commission of such crime in the indictment. State v.
Crews, 110 N.M. 723, 799 P.2d 592 (Ct. App. 1989).

Knife as "deadly weapon". - For a knife to be a deadly weapon it must come within the
portion of this statute as to any other deadly weapons with which dangerous wounds
can be inflicted. State v. Martinez, 57 N.M. 174, 256 P.2d 791 (1953).

Where a defendant was charged with carrying a concealed deadly weapon, the
prosecution was not required to prove that the knife could actually be used to inflict
great bodily harm; the prosecution needed to prove only that a butterfly knife was a
switchblade. There was sufficient evidence that the knife carried by defendant was a
switchblade as defined in 30-7-8 NMSA 1978. State v. Riddall, 112 N.M. 78, 811 P.2d
576 (Ct. App. 1991).

Wounds establishing deadliness of knife. - Where no one directly testified the knife
was one with which dangerous wounds could be inflicted, but the wounds were
described by the physician who treated the victim, and they were sufficiently severe to
keep him in a hospital under the doctor's care for a week, and in addition, the scars
caused by the knife wounds were shown to the jury, in view of the depth and the length
of the wounds the jury was fully justified in finding the knife used was a deadly weapon,



although the blade used was only about two inches in length. State v. Martinez, 57 N.M.
174, 256 P.2d 791 (1953).

Other deadly weapons. - Under an aggravated stalking charge, when the object or
instrument in question is an unlisted one that falls within the catchall language of 30-1-
12B NMSA 1978, the jury must be instructed (1) that the defendant must have
possessed the object or instrument with the intent to use it as a weapon, and (2) the
object or instrument is one that, if so used, could inflict dangerous wounds. State v.
Anderson, 2001-NMCA-027, N.M. , 24 P.3d 327.

Jury to determine character of weapon. - The question of whether a weapon is
capable of producing death or great bodily harm or is a weapon with which dangerous
wounds can be inflicted is ordinarily for the jury who are to determine the question by
considering the character of the instrument and the manner of its use, either by a
description thereof (even though the weapon is not in evidence) or by viewing the
weapon admitted into evidence (even though it is not described). State v. Gonzales, 85
N.M. 780, 517 P.2d 1306 (Ct. App. 1973).

Although the screwdriver was not introduced into evidence, the jury could determine the
factual question of whether a deadly weapon was used by a description of the weapon
and its use. State v. Candelaria, 97 N.M. 64, 636 P.2d 883 (Ct. App. 1981).

Determination of whether a brick wall is a deadly weapon is a question of fact for the
jury or fact finder to determine, given the evidence presented as to the manner and use
of the wall. State v. Montano, 1999-NMCA-023, 126 N.M. 609, 973 P.2d 861, cert.
denied, 126 N.M. 533, 972 P.2d 352, cert. denied, 127 N.M. 390, 981 P.2d 1208 (1999).

In a prosecution for aggravated battery with a deadly weapon, the question of whether a
baseball bat was a deadly weapon should have been left to the jury. State v. Traeger,
2000-NMCA-015, 128 N.M. 668, 997 P.2d 142.

Jury to determine existence of weapon. - Whether defendant actually had gun,
defined in this section as a deadly weapon, whether loaded or unloaded, in her hand as
testified to by robbery victim was for the jury to resolve. State v. Encee, 79 N.M. 23, 439
P.2d 240 (Ct. App. 1968).

Insufficient evidence to show deadly character of weapon. - Evidence that
defendant raised an undescribed tire tool over attendant's head "like a threat,” without
more, was insufficient for a determination that the tire tool was a deadly weapon
capable of producing death or great bodily harm or a weapon with which dangerous
wounds could be inflicted. State v. Gonzales, 85 N.M. 780, 517 P.2d 1306 (Ct. App.
1973).

Legislature did not exclude jailers from definition of peace officers: a jailer is an
officer in the public domain, charged with the duty to maintain public order. State v.
Rhea, 94 N.M. 168, 608 P.2d 144 (1980).



Special deputy a "peace officer". - Absent a limitation of authority a special deputy is
a peace officer and is cloaked with all of the powers and duties of such. 1965-66 Op.
Att'y Gen. No. 66-92.

But not school security force. - Use of the term "peace officer" in describing security
officers who were regular employees of the school system organized into a security and
patrol force to guard school buildings and property would be improper. 1969-70 Op.
Att'y Gen. No. 70-87 (unofficial opinion issued to superintendent of Albuquerque public
schools).

Juvenile correctional officers were not "peace officers” within the meaning of this
section, where, although they may have had the power to maintain order and make
arrests in their particular domain, they were not vested by law with a duty to do so. State
v. Tabaha, 103 N.M. 789, 714 P.2d 1010 (Ct. App. 1986).

Officers of state game commission are state officers. Allen v. McClellan, 77 N.M.
801, 427 P.2d 677 (1967), overruled on other grounds New Mexico Livestock Bd. v.
Dose, 94 N.M. 68, 607 P.2d 606 (1980).

Meaning of "criminal intent". - Criminal intent is more than intentional taking; it is a
mental state of conscious wrongdoing. State v. Austin, 80 N.M. 748, 461 P.2d 230 (Ct.
App. 1969).

Law reviews. - For comment, "Definitive Sentencing in New Mexico: The 1977 Criminal
Sentencing Act,"” see 9 N.M.L. Rev. 131 (1978-79).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Sufficiency of allegations or evidence of
serious bodily injury to support charge of aggravated degree of rape, sodomy, or other
sexual abuse, 25 A.L.R.4th 1213.

Corporation's criminal liability for homicide, 45 A.L.R.4th 1021.

30-1-13. Accessory.

A person may be charged with and convicted of the crime as an accessory if he
procures, counsels, aids or abets in its commission and although he did not directly
commit the crime and although the principal who directly committed such crime has not
been prosecuted or convicted, or has been convicted of a different crime or degree of
crime, or has been acquitted, or is a child under the Children's Code.

History: 1953 Comp., 8 40A-1-14, enacted by Laws 1963, ch. 303, § 1-14; 1972, ch.
97, § 66.

ANNOTATIONS

Children's Code. - See 32A-1-1 NMSA 1978 and notes thereto.



Accessory is one who "procures” commission of a crime. State v. Holden, 85 N.M.
397,512 P.2d 970 (Ct. App.), cert. denied, 85 N.M. 380, 512 P.2d 953 (1973).

Abolition of distinction between principal and accessory places defendant on
notice that he or she could be charged as a principal and convicted as an accessory or
vice versa. State v. Wall, 94 N.M. 169, 608 P.2d 145 (1980).

Meaning of terms. - The word "crime," as used in the statute, means the principal
offense, as in this case "armed robbery," and the term "as an accessory" is merely
describing in different terms one who aids and abets in the commission of the crime,
and authorizes such person to be charged with and convicted of the crime. State v.
Nance, 77 N.M. 39, 419 P.2d 242 (1966), cert. denied, 386 U.S. 1039, 87 S. Ct. 1495,
18 L. Ed. 2d 605 (1967).

Aiding and abetting not distinct offense. - There is nothing in this section indicating
an intent to make one who aids and abets in the commission of a crime a separate
offense distinct and different from the crime committed by the one actually perpetrating
it, and the purpose of the legislature to authorize charging and convicting an accessory
as a principal is made evident by the fact that no different penalty is provided by law for
one who aids and abets. Hence, this section is to be read as though the words "as an
accessory" were omitted. State v. Nance, 77 N.M. 39, 419 P.2d 242 (1966), cert.
denied, 386 U.S. 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 605 (1967).

Means of aiding and abetting varied. - The evidence of aiding and abetting may be as
broad and varied as are the means of communicating thought from one individual to
another; by acts, conduct, words, signs or by any means sufficient to incite, encourage
or instigate commission of the offense or calculated to make known that commission of
an offense already undertaken has the aider's support or approval. Mere presence, of
course, and even mental approbation, if unaccompanied by outward manifestation or
expression of such approval, is insufficient. State v. Salazar, 78 N.M. 329, 431 P.2d 62
(1967); State v. Ochoa, 41 N.M. 589, 72 P.2d 609 (1937); State v. Luna, 92 N.M. 680,
594 P.2d 340 (Ct. App. 1979).

The evidence shows aiding and abetting if it shows that by any of the means of
communicating thought defendant incited, encouraged or instigated commission of the
offense or made it known that commission of an offense already undertaken has the
aider's support or approval. State v. Gonzales, 82 N.M. 388, 482 P.2d 252 (Ct. App.),
cert. denied, 82 N.M. 377, 482 P.2d 241 (1971).

Manifestation of approval required. - Neither presence nor presence with mental
approbation is sufficient to sustain a conviction as an aider or abettor. Presence must
be accompanied by some outward manifestation or expression of approval. State v.
Phillips, 83 N.M. 5, 487 P.2d 915 (Ct. App. 1971); State v. Luna, 92 N.M. 680, 594 P.2d
340 (Ct. App. 1979).



Criminal intent and purpose required. - Conviction could stand only if the record
supported a conclusion that defendant shared the criminal intent and purpose of the
principals, and mere presence without some outward manifestation of approval was
insufficient. State v. Salazar, 78 N.M. 329, 431 P.2d 62 (1967).

In order for an individual to be guilty as an aider and abettor, all that was necessary was
that he share the criminal intent of defendant and that a community of purpose and
partnership in the unlawful undertaking be present. State v. Ortega, 77 N.M. 7, 419 P.2d
219 (1966); State v. Luna, 92 N.M. 680, 594 P.2d 340 (Ct. App. 1979).

Foreseeability of result immaterial. - The fact that defendant did not bargain for the
result is not material; the material fact is that he did "procure” another to perform an
"unlawful act.” State v. Holden, 85 N.M. 397, 512 P.2d 970 (Ct. App.), cert. denied, 85
N.M. 380, 512 P.2d 953 (1973).

Accessory may be convicted regardless of principal's fate. - It was the obvious
intent of the legislature to extend the statute then in force so as to permit an accessory
to be prosecuted even though the one who directly committed the crime was either not
prosecuted, had been acquitted, was a juvenile or had been convicted of a different
crime or degree thereof. State v. Nance, 77 N.M. 39, 419 P.2d 242 (1966), cert. denied,
386 U.S. 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 605 (1967).

Aider and abettor may be tried and convicted even though the actual slayer is never
apprehended or has been tried and acquitted. State v. Ochoa, 41 N.M. 589, 72 P.2d
609 (1937).

Distinctions abolished. - The distinction between an accessory before the fact and a
principal was abolished in this state so that every person concerned in the commission
may be prosecuted, tried and punished as a principal. State v. Nance, 77 N.M. 39, 419
P.2d 242 (1966), cert. denied, 386 U.S. 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 605 (1967).

An accessory may be charged and convicted as a principal. State v. Roque, 91 N.M. 7,
569 P.2d 417 (Ct. App.), cert. denied, 91 N.M. 4, 569 P.2d 414 (1977).

Accused may be indicted as principal even though at common law it would have been
necessary to charge him as an accessory. State v. Nance, 77 N.M. 39, 419 P.2d 242
(1966), cert. denied, 386 U.S. 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 605 (1967).

Although charged with disturbing meeting, defendants could be convicted of aiding and
abetting that disturbance. State v. Orzen, 83 N.M. 458, 493 P.2d 768 (Ct. App. 1972).

The contention that defendant could not be charged as a principal and convicted on the
basis of being an accomplice is answered by this section. State v. Smith, 89 N.M. 777,
558 P.2d 46 (Ct. App.), rev'd on other grounds, 89 N.M. 770, 558 P.2d 39 (1976).



Defendant found guilty on theory of accomplice liability. - See State v. Casteneda,
97 N.M. 670, 642 P.2d 1129 (Ct. App. 1982).

Effect of rule. - Rule 5(d), N.M.R. Crim. P. (now see Paragraph D of Rule 5-201), which
requires that the indictment allege "essential facts constituting the offense," does not
change the procedure authorized by this section, since "the offense,” as used in Rule
5(d), N.M.R. Crim. P., means the principal offense; thus, defendant was not required to
be charged as an accessory and indictment was sufficient where the language
contained therein informed defendant of the essential facts of the charge of armed
robbery. State v. Roque, 91 N.M. 7, 569 P.2d 417 (Ct. App.), cert. denied, 91 N.M. 4,
569 P.2d 414 (1977).

Varying degrees of conviction permissible. - The fact that the accessory was
convicted of involuntary manslaughter while the principal was convicted of voluntary
manslaughter is a permissible result under the accessory statute. State v. Holden, 85
N.M. 397, 512 P.2d 970 (Ct. App.), cert. denied, 85 N.M. 380, 512 P.2d 953 (1973).

Criminal intent a jury question. - The question of whether the alleged aider and
abettor did share the principal's criminal intent, and whether he knew the latter acted
with criminal intent is one of fact for the jury and may be inferred from circumstances.
State v. Riley, 82 N.M. 298, 480 P.2d 693 (Ct. App. 1971).

Intent may be inferred. - Where one defendant completed the crime of burglary by an
unauthorized entry with the necessary intent and his partner knew this fact and was
present and participated, the partner's intent, as an element of the crime, although not
susceptible of proof by direct evidence, may be inferred from his acts. State v. Riley, 82
N.M. 298, 480 P.2d 693 (Ct. App. 1971).

Specific intent required. - The "natural and probable result" standard does not apply to
determine accessory liability; thus, a jury cannot convict a defendant on accessory
liability for a crime unless the defendant intended the principal's acts. State v. Carrasco,
1997-NMSC-047, 124 N.M. 64, 946 P.2d 1075.

Instruction on burden of proof. - Where trial court instructed on the presumption of
innocence and the state's burden of proof, it was not improper to refuse defendant's
proffered instruction that there was no presumption that defendant was an accessory
and that he did not have burden of proving that he was not an accessory. State v.
Gunzelman, 85 N.M. 535, 514 P.2d 54 (Ct. App. 1973).

Evidence sufficient to go to jury. - Evidence that the defendants threw objects when
others also threw them, and also evidence from which community of intent can be
reasonably inferred, was sufficient for the issue of aiding and abetting to be submitted to
the jury and was also sufficient to submit the issue of disturbing a lawful assembly.
State v. Orzen, 83 N.M. 458, 493 P.2d 768 (Ct. App. 1972).



Defendant's particular role not important. - Where the evidence as to which of the
robbers took the change is sparse and conflicting, it does not matter that the evidence
fails to establish, with any particularity, that defendant was the one who took the change
as the jury was instructed on aiding and abetting and the evidence is substantial that
defendant was at least an aider and abettor of the robbery of the change. State v.
Urban, 86 N.M. 351, 524 P.2d 523 (Ct. App. 1974).

Jury may find dependent aided and abetted, but did not personally commit, crime.
- That the jury could have refused to find that the defendant personally committed the
crime in question is not alone a sufficient reasonable hypothesis that he did not aid and
abet its commission. State v. Ballinger, 99 N.M. 707, 663 P.2d 366 (Ct. App. 1983).

While mere presence is insufficient, relationship to victim relevant. - Although
mere presence is insufficient to establish that defendant aided and abetted a crime,
defendant's relationship with victim is a factor invoking criminal liability. Where
defendant is charged with care and welfare of child, he stands in position of parent and
may be convicted on the basis that he failed to take reasonable steps to prevent the
molestation, coupled with his friendship with perpetrator. State v. Orosco, 113 N.M. 789,
833 P.2d 1155 (Ct. App. 1991), aff'd, 113 N.M. 780, 833 P.2d 1146 (1992), aff'd, State
v. Orosco, 113 N.M. 780, 833 P.2d 1146 (1992).

Shooting at police car indicative of intent. - Defendant's theory that there is no
evidence that he knew of the robbery until after its commission and thus could not have
been an aider and abetter is invalid, as evidence of aiding and abetting is as broad and
varied as are the means of communicating thought from one individual to another;
shooting at the pursuing police car was evidence that defendant approved of the
robbery and shared the robber's criminal intent. State v. O'Dell, 85 N.M. 536, 514 P.2d
55 (Ct. App. 1973).

Evidence sufficient. - Evidence was sufficient to support defendant's conviction as an
accessory to armed robbery, where his confession, found to be voluntary, was
corroborated by other evidence at trial. Church v. Sullivan, 942 F.2d 1501 (10th Cir.
1991).

Evidence that the defendant's role in the robbery of a store was to remain outside in the
car with the engine running in order to facilitate a fast getaway after others committed
the robbery was sufficient to support his convictions. State v. Carrasco, 1996-NMCA-
114, 122 N.M. 554, 928 P.2d 939, rev'd on other grounds, 1997-NMSC-047, 124 N.M.
64, 946 P.2d 1075.

Evidence insufficient. - Circumstantial evidence which was not incompatible with
defendant's innocence nor incapable of explanation upon any reasonable hypothesis of
same was insufficient to permit a finding that defendant aided a forger by procuring
checks for her; there were too many other explanations to account for her possession of
the checks. State v. Hermosillo, 88 N.M. 424, 540 P.2d 1313 (Ct. App. 1975).



The fact that the defendant accompanied the forger of certain checks at the time that
she cashed them was not sufficient to support a finding of aiding and abetting, for mere
presence and even mental approbation, if unaccompanied by outward manifestation or
expression of such approval, is insufficient. State v. Hermosillo, 88 N.M. 424, 540 P.2d
1313 (Ct. App. 1975).

Aiding and abetting and conspiracy are distinct and separate concepts. State v.
Armijo, 90 N.M. 12, 558 P.2d 1151 (Ct. App. 1976).

Law reviews. - For article, "The Confusing Law of Criminal Intent in New Mexico," see
5 N.M.L. Rev. 63 (1974).

For note, "The Natural and Probable Consequences Doctrine Is Not a Natural Result for
New Mexico - State v. Carrasco,” see 28 N.M.L. Rev. 505 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88 166, 167,
169 to 173.

Acquittal of principal, or his conviction of lesser degree of offense, as affecting
prosecution of accessory, or aider and abettor, 9 A.L.R.4th 972,

Sufficiency of evidence to establish criminal participation by individual involved in gang
fight or assault, 24 A.L.R.4th 243.

Prosecution of female as principal for rape, 67 A.L.R.4th 1127.

22 C.J.S. Criminal Law 88 132 to 139.
30-1-14. Venue.

All trials of crime shall be had in the county in which they were committed. In the event
elements of the crime were committed in different counties, the trial may be had in any
county in which a material element of the crime was committed. In the event death
results from the crime, trial may be had in the county in which any material element of
the crime was committed, or in any county in which the death occurred. In the event that
death occurs in this state as a result of criminal action in another state, trial may be had
in the county in which the death occurred. In the event that death occurs in another
state as a result of criminal action in this state, trial may be had in the county in which
any material element of the crime was committed in this state.

History: 1953 Comp., 8 40A-1-15, enacted by Laws 1963, ch. 303, § 1-15.
ANNOTATIONS

l. General Consideration.
Il. Nature of Venue.



ll. Proof.
V. Waiver.
V. Specific Situations.

|. GENERAL CONSIDERATION.

Cross references. - For rights of persons accused of crime, see N.M. Const., art. Il, 8
14.

For provisions on change of venue, see 38-3-3 to 38-3-8 NMSA 1978.

For venue in prosecution for violation of act regulating motion pictures, see 57-5-20
NMSA 1978.

This section merely reiterates constitutional right of venue in N.M. Const., art. Il, §
14. State v. Lopez, 84 N.M. 805, 508 P.2d 1292 (1973).

Section is consistent with present constitutional and statutory provisions
regarding the place of prosecution. 1979 Op. Att'y Gen. No. 79-12.

Meaning of "trial". - In its strict definition, the word "trial" in criminal procedure means
the proceedings in open court after the pleadings are finished and the prosecution is
otherwise ready, down to and including the rendition of the verdict; and the term "trial"
does not extend to such preliminary steps as the arraignment and giving of the pleas,
nor does it comprehend a hearing in error. State v. Eckles, 79 N.M. 138, 441 P.2d 36
(1968).

"Material element of offense” of contempt. - The act of causing the service of a
restraining order to be made in Eddy county constituted a material element of the
alleged offense of criminal contempt and under those circumstances the venue properly
laid in Eddy county. Norton v. Reese, 76 N.M. 602, 417 P.2d 205 (1966).

Law reviews. - For article, "Survey of New Mexico Law, 1979-80: Criminal Law and
Procedure,” see 11 N.M.L. Rev. 85 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 21 Am. Jur. 2d Criminal Law 88§ 361 to
371.

Mail or telegraph, where offense of obtaining money by fraud through use of, is deemed
to be committed, 43 A.L.R. 545.

Constitutionality of statute for prosecution of offense in county other than that in which it
was committed, 76 A.L.R. 1034.

Desertion: venue of criminal charge for child desertion or nonsupport as affected by
nonresidence of parent or child, 44 A.L.R.2d 886.



Criminal conspiracies as to gambling, 91 A.L.R.2d 1148.
Venue: change of venue by state in criminal case, 46 A.L.R.3d 295.

Venue in homicide cases where crime is committed partly in one county and partly in
another, 73 A.L.R.3d 907.

Venue: where is embezzlement committed for purposes of territorial jurisdiction or
venue, 80 A.L.R.3d 514.

Venue in rape cases where crime is committed partly in one place and partly in another,
100 A.L.R.3d 1174.

Venue in bribery cases where crime is committed partly in one county and partly in
another, 11 A.L.R.4th 704.

Venue for currency reporting offense under Currency and Foreign Transactions
Reporting Act (CFTRA) (31 USC § 5311 et seq.), 113 A.L.R. Fed. 639.

22 C.J.S. Criminal Law 88 177 to 181.
Il. NATURE OF VENUE.

Distinction between jurisdiction and venue. - Jurisdiction refers to the judicial power
to hear and determine a criminal prosecution, whereas venue relates to and defines the
particular county or territorial area within a state or district in which the prosecution is to
be brought or tried. State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App. 1976),
overruled on other grounds, City of Albuquerque v. Haywood, 1998-NMCA-029, 954
P.2d 93 (Ct. App. 1997).

Right of venue is legal concept separate and distinct from territorial jurisdiction
of magistrate, and a statute affecting one does not necessarily affect the other. 1979
Op. Att'y Gen. No. 79-12.

Privilege personal to accused. - Venue provision of the constitution confers a
personal privilege of venue upon an accused, and this privilege may be waived. State v.
Lopez, 84 N.M. 805, 508 P.2d 1292 (1973).

Extent of constitutional venue provision. - The framers of the constitution sought to
guarantee the right to trial by an impartial jury, rather than an absolute right to trial by a
jury of the county wherein the crime is alleged to have occurred. State v. Lopez, 84
N.M. 805, 508 P.2d 1292 (1973).

Assertion of privilege. - A defendant may insist on personal right or privilege of venue,
and the correctness of a venue decision is reviewable to determine whether defendant



was tried in the proper county. State v. Wise, 90 N.M. 659, 567 P.2d 970 (Ct. App.),
cert. denied, 91 N.M. 4, 569 P.2d 414 (1977).

Change of venue effective in overcoming local bias and prejudice. State v. White,
77 N.M. 488, 424 P.2d 402 (1967).

[ll. PROOF.

Venue need not be proven beyond a reasonable doubt. State v. Wise, 90 N.M. 659,
567 P.2d 970 (Ct. App.), cert. denied, 91 N.M. 4, 569 P.2d 414 (1977).

Affirmative proof of venue unnecessary. - It is not necessary in a trial for murder that
venue be affirmatively proven. Territory v. Hicks, 6 N.M. 596, 30 P. 872 (1892),
overruled on other grounds Haynes v. United States, 9 N.M. 519, 56 P. 282 (1899).

Venue may be proved by circumstantial evidence, and when there is nothing in the
record to raise an inference to the contrary, slight circumstances are sufficient to prove
venue by a preponderance of the evidence. State v. Nelson, 65 N.M. 403, 338 P.2d
301, cert. denied, 361 U.S. 877, 80 S. Ct. 142, 4 L. Ed. 2d 115 (1959).

Venue, like any other fact in a case, may be proven by circumstantial evidence. State v.
Mares, 27 N.M. 212, 199 P. 111 (1921).

Venue proved by incidental evidence. - If evidence incidentally given in connection
with facts in case shows that venue was properly laid, it is a sufficient proof of venue.
Territory v. Hicks, 6 N.M. 596, 30 P. 872 (1892), overruled on other grounds Haynes v.
United States, 9 N.M. 519, 56 P. 282 (1899).

Omission in indictment not fatal. - Trial of one charged with homicide may take place
either where the mortal wound was inflicted or where the person died, and where
prosecution was in county where the mortal wound was inflicted, an indictment omitting
allegation of place of death was not fatally defective. State v. Montes, 22 N.M. 530, 165
P. 797 (1917).

Credibility of venue testimony. - Attacks upon the credibility of the withesses who
testified concerning venue is a matter for the jury to decide. State v. Garcia, 78 N.M.
136, 429 P.2d 334 (1967).

No instruction on venue is required, because so long as the crime occurred in New
Mexico, the county of the crime is not necessary for jury determination. State v. Wise,
90 N.M. 659, 567 P.2d 970 (Ct. App.), cert. denied, 91 N.M. 4, 569 P.2d 414 (1977).

Although prior to the adoption of U.J.I. Criminal the practice was to instruct on venue,
this practice is discontinued therein, since venue is not jurisdictional, but is a personal
right or privilege of the accused which may be waived. State v. Wise, 90 N.M. 659, 567
P.2d 970 (Ct. App.), cert. denied, 91 N.M. 4, 569 P.2d 414 (1977).



Instruction and finding sufficient. - Where a jury was specifically instructed that it
must find, beyond a reasonable doubt, that the fatal blow and the death occurred in the
county of the venue and this the jury did so find, any argument that the blow or the
cause of death may have occurred elsewhere was of no consequence. Nelson v. Cox,
66 N.M. 397, 349 P.2d 118 (1960); State v. Wise, 90 N.M. 659, 567 P.2d 970 (Ct.
App.)But see, cert. denied, 91 N.M. 4, 569 P.2d 414 (1977).

IV. WAIVER.

Venue provision confers personal privilege upon accused which may be waived.
State v. Lopez, 84 N.M. 805, 508 P.2d 1292 (1973).

Venue unlike jurisdiction. - Venue does not affect the power of the court and can be
waived, but a jurisdictional defect can never be waived because it goes to the very
power of the court to entertain the action, and such a defect can be raised at any stage
of the proceedings, even sua sponte by the appellate court. State v. Ramirez, 89 N.M.
635, 556 P.2d 43 (Ct. App. 1976), overruled on other grounds, City of Albuquerque v.
Haywood, 1998-NMCA-029, 954 P.2d 93 (Ct. App. 1997).

Failure to object. - Right to trial in the county or district in which the offense is alleged
to have been committed is waived by failure to make timely objection. City of Roswell v.
Gallegos, 77 N.M. 170, 420 P.2d 438 (1966).

Right to be tried in a certain county or district is a right or privilege to a particular venue
which may be waived by an accused person in a number of ways, and when defendant
goes to trial in another judicial district, without objection on his part, he has waived the
privilege, and cannot be heard to say that the court trying him was without jurisdiction.
State v. Lopez, 84 N.M. 805, 508 P.2d 1292 (1973).

Acquiescence in venue change. - Defendant who agreed to a change of venue
waived any right he may have had to insist on a continuance of the case. State v. White,
77 N.M. 488, 424 P.2d 402 (1967).

Record of affirmative waiver unnecessary. - The record need not affirmatively show
that the trial court fully informed defendant of his right of venue and of his privilege to
waive this right, or was advised that defendant had been so fully informed, that
defendant affirmatively waived this right or that the trial court announced its satisfaction
as to the genuineness of this waiver. State v. Lopez, 84 N.M. 805, 508 P.2d 1292
(1973).

V. SPECIFIC SITUATIONS.
Venue for violation of municipal ordinance must be laid in the municipality where the

violation presumably occurred. City of Roswell v. Gallegos, 77 N.M. 170, 420 P.2d 438
(1966).



Prosecution for embezzlement. - Venue in embezzlement is properly laid in the
county where the possession becomes adverse to the owner. Territory v. Hale, 13 N.M.
181, 81 P. 583 (1905).

Murder trial in county of death. - In a trial for murder, the evidence that the person
alleged to have been murdered died in county where venue was laid, is a sufficient
proof of venue. Territory v. Hicks, 6 N.M. 596, 30 P. 872 (1892), overruled on other
grounds Haynes v. United States, 9 N.M. 519, 56 P. 282 (1899).

Death in Texas after wounding here. - Where decedent dies in Texas of wound
inflicted in a county in New Mexico, defendant may be prosecuted in that New Mexico
county. Bourguet v. Atchison, T. & S.F.R.R. 65 N.M. 200, 334 P.2d 1107 (1958).

Although the deceased died in Texas, the blow was struck in Quay county, and hence
venue was proper in that county. State v. Justus, 65 N.M. 195, 334 P.2d 1104 (1959),
cert. denied, 365 U.S. 828, 81 S. Ct. 714, 5 L. Ed. 2d 706 (1961).

Venue proper in New Mexico where theft occurred out of state. - A person who
steals property outside New Mexico and brings the stolen property into this state may
be prosecuted, convicted, and punished for larceny in New Mexico. State v. Stephens,
110 N.M. 525, 797 P.2d 314 (Ct. App. 1990).

Venue improper where offenses completed before reaching county. - Where the
first six criminal sexual penetration offenses were completed before reaching Bernalillo
county, trial in Bernalillo county as to those offenses was improper. State v. Ramirez, 92
N.M. 206, 585 P.2d 651 (Ct. App. 1978).

Absent prejudice venue provisions inapplicable to Rule 93 hearing. - Neither
constitutional nor statutory provisions on venue apply to a hearing under Rule 93,
N.M.R. Civ. P. (considering defendant's motion to vacate judgment and sentence
against him, now withdrawn), because such a hearing is neither a criminal trial nor a
criminal prosecution, but rather a civil proceeding. State v. Eckles, 79 N.M. 138, 441
P.2d 36 (1968).

Since defendant had no right to be present at a hearing under Rule 93, N.M.R. Civ. P.
(now withdrawn), a fortiori he had no right to be heard in a particular place, absent a
showing of prejudice. State v. Eckles, 79 N.M. 138, 441 P.2d 36 (1968).

Effect of special venue statute. - Former statute providing for prosecution of a person
who obtained possession of personal property from its owner by a conditional sales
contract and before securing title transferred and conveyed it without consent of its
owner, in the counties where such sales contract may be recorded, did not repeal the
general law authorizing prosecutions where the crime was committed. State v.
Shedoudy, 45 N.M. 516, 118 P.2d 280 (1941).



ARTICLE 2
HOMICIDE

30-2-1. Murder.

A. Murder in the first degree is the killing of one human being by another without lawful
justification or excuse, by any of the means with which death may be caused:

(1) by any kind of willful, deliberate and premeditated killing;
(2) in the commission of or attempt to commit any felony; or

(3) by any act greatly dangerous to the lives of others, indicating a depraved mind
regardless of human life.

Whoever commits murder in the first degree is guilty of a capital felony.

B. Unless he is acting upon sufficient provocation, upon a sudden quarrel or in the heat
of passion, a person who kills another human being without lawful justification or excuse
commits murder in the second degree if in performing the acts which cause the death
he knows that such acts create a strong probability of death or great bodily harm to that
individual or another.

Murder in the second degree is a lesser included offense of the crime of murder in the
first degree.

Whoever commits murder in the second degree is guilty of a second degree felony
resulting in the death of a human being.

History: 1953 Comp., 8 40A-2-1, enacted by Laws 1963, ch. 303, 8§ 2-1; 1980, ch. 21, 8
1;1994, ch. 23, § 1.

ANNOTATIONS

l. General Consideration.

Il. Deliberation and Premeditation.
[I. Felony Murder.

V. Greatly Dangerous Acts.

V. Second Degree Murder.

VI. Manslaughter.

VIl.  Defenses.

VIIl. Indictment and Information.
IX. Evidence and Proof.
X. Jury Instructions.

XI. Malice.



|. GENERAL CONSIDERATION.
Cross references. - For attempt to commit a felony, see 30-28-1 NMSA 1978.
For homicide by vehicle, see 66-8-101 NMSA 1978.
For homicide instructions, see UJI 14-201 et seq.
For instruction on the essential elements of felony murder, see UJI 14-202.

The 1994 amendment, effective July 1, 1994, added "resulting in the death of a human
being" at the end of the last paragraph of Subsection B.

Applicability. - Laws 1994, ch. 23, 8§ 4 makes the provisions of the act applicable only
to persons sentenced for crimes committed on or after the effective date of the act.

Provisions applicable to murders committed prior to May 14, 1980. - The provisions
of this section applicable to murders committed prior to May 14, 1980 may be found in
the original pamphlet.

Constitutionality. - Because the statute and court decisions clearly indicate that the
element of deliberation is what distinguishes first-degree murder from second-degree
murder, and the distinction between first and second-degree murder has been clearly
enunciated by the supreme court, this section and former 30-2-2 NMSA 1978, relating
to malice (now repealed), are not unconstitutional on the grounds that they make
impossible an ascertainable distinction between first and second-degree murder. State
v. Valenzuela, 90 N.M. 25, 559 P.2d 402 (1976).

New Mexico Const., art. IV, § 18, relating to the amendment of statutes, did not apply to
40-24-4, 1953 Comp., the former felony-murder statute, which was enacted prior to
adoption of the constitutional provision. State v. Hines, 78 N.M. 471, 432 P.2d 827
(2967).

Open charge of murder gives defendant notice that he must defend against a charge
of unlawfully taking a human life. State v. Stephens, 93 N.M. 458, 601 P.2d 428 (1979),
overruled in part on other grounds, State v. Contreras, 120 N.M. 486, 903 P.2d 228
(1995).

Defendant's right to freedom from double jeopardy was not violated by punishment for
attempted first-degree murder, aggravated battery with a deadly weapon, and criminal
sexual penetration. State v. Traeger, 2000-NMCA-015, 128 N.M. 668, 997 P.2d 142.

Element of intent is seldom susceptible to direct proof, since it involves the state of
mind of the defendant, and it thus may be proved by circumstantial evidence. State v.
Manus, 93 N.M. 95, 597 P.2d 280 (1979).



Act indicating depraved mind not affected by intent to kill particular individual. - A
murder committed by an act which indicates a depraved mind is a first-degree murder.
The existence of an intent to kill any particular individual does not remove the act from
this class of murder. State v. Sena, 99 N.M. 272, 657 P.2d 128 (1983).

For legislative history of term "human being" in definition of murder, as found
throughout homicide statutes, see State v. Willis, 98 N.M. 771, 652 P.2d 1222 (Ct. App.
1982).

Fair trial. - Defendant's right to fair trial was not violated when, in a prosecution for first-
degree murder, the state secured an instruction for the lesser included offense of
second-degree murder and then argued against this lesser included offense at closing,
contending that the evidence could only support a first-degree murder conviction. State
v. Armendarez, 113 N.M. 335, 825 P.2d 1245 (1992).

Conviction of lesser offense only if supported by evidence. - No statute which
purports to authorize an appellate court to sustain a conviction unsupported by the
evidence may be approved, and accordingly Laws 1937, ch. 199, 8§ 1 (not compiled), is
invalid to the extent that it authorizes a conviction for a lesser-included homicide offense
when no evidence was contained in the record to prove the essentials of the elements
of the offense of which the defendant stands convicted. Smith v. State, 89 N.M. 770,
558 P.2d 39 (1976).

Unsupported conviction unconstitutional. - A conviction based on a record lacking
any relevant evidence as to a crucial element of the offense charged violates due
process. Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).

"Torture". - Murder by strangling and suffocation was not murder by "torture," which
was conclusively made first-degree murder by Laws 1907, ch. 36, 8§ 1 (40-24-4, 1953
Comp.). State v. Bentford, 39 N.M. 293, 46 P.2d 658 (1935).

Conviction of principal in second degree. - A principal in the second degree was
guilty of crime the same as the principal in the first degree, and might be tried and
convicted, even though the latter has been acquitted or convicted of a lesser degree of
the offense. State v. Martino, 27 N.M. 1, 192 P. 507 (1920).

Double jeopardy. - Convictions of defendant for both second-degree murder and
intentional child abuse resulting in death violated his right not to be placed in double
jeopardy. State v. Mann, 2000-NMCA-088, 129 N.M. 600, 11 P.3d 564.

Defendant's conviction for both shooting into an occupied motor vehicle under 30-3-8
NMSA 1978 and first-degree murder under this section was not double jeopardy
because the legislature intended to have separate punishments for similar conduct that
can result in a violation of both statutes. State v. Gonzales, 113 N.M. 221, 824 P.2d
1023 (1992).



Homicide charge not merged. - The homicide resulting from the great bodily harm
was sufficient evidence for the jury to find aggravated sodomy and first-degree
kidnapping, and there was no merger with the charge of murder of which defendant was
acquitted. State v. Melton, 90 N.M. 188, 561 P.2d 461 (1977).

Aggravated burglary and first-degree murder not unitary. - First-degree murder and
aggravated burglary were not unitary acts, and imposition of sentences for both
offenses did not violate double jeopardy. State v. Livernois, 1997-NMSC-019, 123 N.M.
128, 934 P.2d 1057.

Merger of lesser offense found. - Where a defendant was charged with numerous
counts of child abuse resulting in death or great bodily injury and with murder, but the
state did not charge or offer proof that the acts of child abuse arose as separate and
distinct episodes, the rule of merger precluded the defendant's conviction and sentence
for a crime that is a lesser included offense of a greater charge upon which defendant
has also been convicted. Although the state properly may charge in the alternative,
where the defendant was convicted of one or more offenses which were merged into
the greater offense, he could be punished for only one. State v. Pierce, 110 N.M. 76,
792 P.2d 408 (1990)(events occurred prior to 1989 amendment to NMSA 30-6-1).

Bail. - To be admitted to bail on habeas corpus petition, if proof of capital crime is plain
and presumption great, court would not weigh it against other, apparently contradictory,
facts and circumstances. Ex parte Wright, 34 N.M. 422, 283 P. 53 (1929).

Prosecutor's comments on defendant's story appropriate. - Prosecutor's comments
on the veracity of defendant's story did not deprive defendant of a fair trial. If after a
case is presented, the evidence is essentially reduced to which of two conflicting stories
is true, a party may reasonably infer, and thus argue, that the other side is lying. State v.
Aguilar, 117 N.M. 501, 873 P.2d 247, cert. denied, 513 U.S. 859, 115 S. Ct. 168, 130 L.
Ed. 2d 105, cert. denied, 513 U.S. 865, 115 S. Ct. 182, 130 L. Ed. 2d 116 (1994).

Review. - On appeal from conviction for second- degree murder, the court must review
the evidence as to cause of death in the light most favorable to the state. State v.
Ewing, 79 N.M. 489, 444 P.2d 1000 (Ct. App. 1968).

Law reviews. - For article, "The Confusing Law of Criminal Intent in New Mexico," see
5 N.M.L. Rev. 63 (1974).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

For comment, "State v. Jackson: A Solution to the Felony-Murder Rule Dilemma,"” see 9
N.M.L. Rev. 433 (1979).



For article, "Constitutionality of the New Mexico Capital Punishment Statute,” see 11
N.M.L. Rev. 269 (1981).

For annual survey of New Mexico law relating to criminal law, see 12 N.M.L. Rev. 229
(1982).

For article, "Sufficiency of Provocation for Voluntary Manslaughter in New Mexico:
Problems in Theory and Practice," see 12 N.M.L. Rev. 747 (1982).

For article, "The Guilty But Mentally Il Verdict and Plea in New Mexico," see 13 N.M.L.
Rev. 99 (1983).

For note, "Criminal Law - The Use of Transferred Intent in Attempted Murder, a Specific
Intent Crime: State v. Gillette,” see 17 N.M.L. Rev. 189 (1987).

For comment, "An Equal Protection Challenge to First Degree Depraved Mind Murder
Under the New Mexico Constitution”, see 19 N.M.L. Rev. 511 (1989).

For article, "Unintentional homicides caused by risk-creating conduct: Problems in
distinguishing between depraved mind murder, second degree murder, involuntary
manslaughter, and noncriminal homicide in New Mexico," 20 N.M.L. Rev. 55 (1990).
For note, "Whether the Elements of Deliberation and Premeditation Adequately
Distinguish First Degree Murder from Second Degree Murder: State v. Garcia," see 24
N.M.L. Rev. 437 (1994).

For note, "New Mexico Applies the Strict Elements Test to the Collateral Felony
Doctrine - State v. Campos,” see 28 N.M.L. Rev. 535 (1998).

For note, "The Anomaly of a Murder: Not All First-Degree Murder Mens Rea Standards
Are Equal - State v. Brown," see 28 N.M.L. Rev. 553 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide, 88 41 to 53.

Attempt to conceal or dispose of body as evidence connecting accused with homicide, 2
A.L.R. 1227.

Homicide by unlawful act aimed at another, 18 A.L.R. 917.

Criminal responsibility of peace officers for killing one whom they wished to investigate
or identify, 18 A.L.R. 1368, 61 A.L.R. 321.

Arson, necessity of intent to kill to bring death resulting from, within statute making
homicide in perpetration of felony murder in first degree, 87 A.L.R. 414.



Malice: inference of malice or intent where killing is by blow without weapon, 22
A.L.R.2d 854.

Hunting accident: criminal responsibility for injury or death resulting from, 23 A.L.R.2d
1401.

Threats: causing one, by threats or fright, to leap or fall to his death, 25 A.L.R.2d 1186.
Fright or shock, homicide by, 47 A.L.R.2d 1072.

Premeditation: presumption of deliberation or premeditation from the fact of killing, 86
A.L.R.2d 656.

Criminal liability for excessive or improper punishment inflicted on child by parent,
teacher, or one in loco parentis, 89 A.L.R.2d 396.

"Lying in wait," what constitutes, 89 A.L.R.2d 1140.
Medical or surgical attention, failure to provide, 100 A.L.R.2d 483.

Homicide: liability where death immediately results from treatment or mistreatment of
injury inflicted by defendant, 100 A.L.R.2d 769.

Insulting words as provocation of homicide or as reducing the degree thereof, 2
A.L.R.3d 1292.

Intoxication: modern status of the rules as to voluntary intoxication as defense to
criminal charge, 8 A.L.R.3d 1236.

Automobile: homicide by automobile as murder, 21 A.L.R.3d 116.
Mental or emotional condition as diminishing responsibility for crime, 22 A.L.R.3d 1228.

Intoxicants: criminal liability for death resulting from unlawfully furnishing intoxicating
liquor or drugs to another, 32 A.L.R.3d 589.

Arrest: private person's authority, in making arrest for felony, to shoot or kill alleged
felon, 32 A.L.R.3d 1078.

Killing by set gun or similar device on defendant's own property, 47 A.L.R.3d 646.

Unintentional killing or injury to third person during attempted self-defense, 55 A.L.R.3d
620.

Felony: homicide in commission of felony where the killing was the act of one not a
participant in the felony, 56 A.L.R.3d 2309.



Homicide as affected by time elapsing between wound and death, 60 A.L.R.3d 1316.
Withholding food, clothing or shelter, 61 A.L.R.3d 1207.

Intoxication: when deemed involuntary so as to constitute a defense to criminal charge,
73 A.L.R.3d 195.

Torture: what constitutes murder by torture, 83 A.L.R.3d 1222.

Spouse's confession of adultery as affecting degree of homicide involved in killing
spouse or his or her paramour, 93 A.L.R.3d 925.

Pocket or clasp knife as deadly or dangerous weapon for purposes of statute
aggravating offenses such as assault, robbery, or homicide, 100 A.L.R.3d 287.

Single act affecting multiple victims as constituting multiple assaults or homicides, 8
A.L.R.4th 960.

Judicial abrogation of felony-murder doctrine, 13 A.L.R.4th 1226.

Admissibility of expert testimony as to whether accused had specific intent necessary
for conviction, 16 A.L.R.4th 666.

Modern status of the rules requiring malice "aforethought," "deliberation™ or
"premeditation,” as elements of murder in the first degree, 18 A.L.R.4th 961.

Admissibility of expert or opinion testimony on battered wife or battered woman
syndrome, 18 A.L.R.4th 1153.

Propriety of manslaughter conviction in prosecution for murder, absent proof of
necessary elements of manslaughter, 19 A.L.R.4th 861.

Validity and construction of statute defining homicide by conduct manifesting "depraved
indifference," 25 A.L.R.4th 311.

Homicide: sufficiency of evidence of mother's neglect of infant born alive, in minutes or
hours immediately following unattended birth, to establish culpable homicide, 40
A.L.R.4th 724.

Homicide by causing victim's brain-dead condition, 42 A.L.R.4th 742.

Corporation's criminal liability for homicide, 45 A.L.R.4th 1021.

Homicide: physician's withdrawal of life supports from comatose patient, 47 A.L.R.4th
18.



Admissibility of expert opinion stating whether a particular knife was, or could have
been, the weapon used in a crime, 83 A.L.R.4th 660.

Application of felony-murder doctrine where person killed was co-felon, 89 A.L.R.4th
683.

Validity and construction of "extreme indifference" murder statute, 7 A.L.R.5th 758.

Admissibility, in homicide prosecution, of evidence as to tests made to ascertain
distance from gun to victim when gun was fired, 11 A.L.R.5th 497.

Admissibility of evidence in homicide case that victim was threatened by one other than
defendant, 11 A.L.R.5th 831.

Ineffective assistance of counsel: battered spouse syndrome as defense to homicide or
other criminal offense, 11 A.L.R.5th 871.

Transmission or risk of transmission of human immunodeficiency virus (HIV) or acquired
immunodeficiency syndrome (AIDS) as basis for prosecution or sentencing in criminal
or military discipline case, 13 A.L.R.5th 628.

Homicide: liability where death immediately results from reatment or mistreatment of
injury inflicted by defendant, 50 A.L.R.5th 467.

Admissibility of threats to defendant made by third parties to support claim of self-
defense in criminal prosecution for assault or homicide, 55 A.L.R.5th 449.

Adequacy of defense counsel's representation of criminal client - conduct occurring at
time of trial regarding issues of diminished capacity, intoxication, and unconsciousness,
78 A.L.R.5th 197.

Adequacy of defense counsel's representation of criminal client - pretrial conduct or
conduct at unspecified time regarding issues of diminished capacity, intoxication, and
unconsciousness, 79 A.L.R.5th 419.

What constitutes "puts in jeopardy" within enhanced penalty provision of federal bank
robbery act, 32 A.L.R. Fed. 279.

40 C.J.S. Homicide 88 29 to 68.
II. DELIBERATION AND PREMEDITATION.
Period of deliberation. - Murder in the first degree is a willful, deliberate and

premeditated killing, and although a deliberate intention means an intention or decision
arrived at after careful thought and after a weighing of the reasons for the commission



of the killing, such a decision may be reached in a short period of time. State v. Lucero,
88 N.M. 441, 541 P.2d 430 (1975).

Burden of proof. - The burden is on the State to prove that a defendant not only had
an opportunity to form deliberate intent but did in fact form a deliberate intent to kill.
State v. Motes, 118 N.M. 727, 885 P.2d 648 (1994).

Transferred intent to kill. - In a homicide case where A shot at B, and the bullet struck
C and killed him, the malice or intent followed the bullet. State v. Carpio, 27 N.M. 265,
199 P. 1012 (1921).

Charge that murder was done willfully, deliberately and premeditatedly and with malice
aforethought was sustained by proof that it was committed with a mind imbued with
those qualities, though they were directed against a person other than the one killed.
State v. Carpio, 27 N.M. 265, 199 P. 1012 (1921).

Transferred intent applicable to murder and attempted murder. - The doctrine of
transferred intent applies to both murder and attempted murder. State v. Gillette, 102
N.M. 695, 699 P.2d 626 (Ct. App. 1985).

Period of time to abandon intent. - Just as it requires no period of time to form a
deliberate intent to Kill, so too, it does not require a certain period of time to abandon a
pre-existing depraved mind. Although the initial act of defendant shooting
indiscriminately at two people at two different times, could have been found by the jury
to be a depraved-mind action and one done with a wicked and malignant heart, these
actions did not wound or kill the victim or anyone else. It is the criminal intent at the time
of the commission of the crime that is determinative. State v. Hernandez, 117 N.M. 497,
873 P.2d 243 (1994).

Question of deliberation and premeditation in murder case was for jury to
determine upon a consideration of all the surrounding circumstances tending to show
the relation of the parties to each other and the animus of the accused toward the
deceased. State v. Smith, 76 N.M. 477, 416 P.2d 146 (1966).

Direct or circumstantial evidence. - While deliberation and premeditation are
essential elements of murder in the first degree, these, like other elements, may be
shown by direct evidence or by circumstances from which their existence may be
inferred by the jury. State v. Montoya, 72 N.M. 178, 381 P.2d 963 (1963).

The essential elements of murder in the first degree, including the elements of
deliberation and premeditation, may be shown not only by direct evidence but by
circumstances from which their existence may be inferred. State v. Smith, 76 N.M. 477,
416 P.2d 146 (1966).



Evidence of wounds inflicted in fight was sufficient to support a finding of
premeditation, intent to kill and malice. State v. Garcia, 61 N.M. 291, 299 P.2d 467
(1956).

Striking victim with car. - In case where the defendant struck the deceased with his
automobile after an argument between the two and after deceased was seen to strike
defendant's mother, the facts and surrounding circumstances warranted a finding by the
jury that the killing was malicious, deliberate and premeditated. State v. Montoya, 72
N.M. 178, 381 P.2d 963 (1963).

Forcing car off road. - From evidence that in the course of a high speed police chase
defendant made a deliberate sharp turn into the police car, forcing it off the road while
driving at a speed of 110 m.p.h., the jury could reasonably have inferred that defendant
intended to murder the police officers. State v. Bell, 84 N.M. 133, 500 P.2d 418 (Ct.
App. 1972)(affirming conviction of assault on police officers with intent to commit a
violent felony).

Shooting deceased's fleeing wife. - Where defendant's shooting of decedent's wife
occurred within a second or so after the shooting of decedent and as she sought to
escape, shooting her under the circumstances had real probative value upon the issues
of deliberation and intent, and constituted evidence of a preconceived plan to kill her as
well as her husband. State v. Lucero, 88 N.M. 441, 541 P.2d 430 (1975).

Premeditation a necessary element in proof of second-degree murder. State v.
White, 61 N.M. 109, 295 P.2d 1019 (1956).

[ll. FELONY MURDER.

Felony murder statute constitutional. - Constitutional objection that felony murder
statute under which petitioner was convicted was so broad and vague as to be
unconstitutional was rejected. Hines v. Baker, 309 F. Supp. 1017 (D.N.M. 1968), aff'd,
422 F.2d 1002 (10th Cir. 1970).

Purpose. - In our felony-murder statute the legislature has permissibly determined that
a killing in the commission or attempted commission of a felony is deserving of more
serious punishment than other killings in which the killer's mental state might be similar
but the circumstances of the killing are not as grave. State v. Ortega, 112 N.M. 554, 817
P.2d 1196 (1991).

The intent to kill for felony murder need not be a "willful, deliberate and
premeditated" intent as contemplated by the definition of first degree murder in
Subsection (A)(1) of this section, nor need the act be "greatly dangerous to the lives of
others, indicating a depraved mind regardless of human life", as contemplated by the
definition in Subsection (A)(3). State v. Ortega, 112 N.M. 554, 817 P.2d 1196 (1991).



An intent to kill in the form of knowledge that the defendant's acts "create a strong
probability of death or great bodily harm" to the victim or another, so that the killing
would be only second degree murder under Subsection B of this section if no felony
were involved, is sufficient to constitute murder in the first degree when a felony is
involved - or so the legislature has determined. State v. Ortega, 112 N.M. 554, 817 P.2d
1196 (1991).

The "malice” required for murder (both first and second degree), as opposed to
manslaughter, is an intent to kill or an intent to do an act greatly dangerous to the lives
of others or with knowledge that the act creates a strong probability of death or great
bodily harm. The same intent should be required to invest with first degree murder
status a killing in the commission of or attempt to commit a first degree or other
inherently dangerous felony. State v. Ortega, 112 N.M. 554, 817 P.2d 1196 (1991).

In addition to proof that the defendant caused (or aided and abetted) the killing, there
must be proof that the defendant intended to kill (or was knowingly heedless that death
might result from his conduct). An unintentional or accidental killing will not suffice. State
v. Ortega, 112 N.M. 554, 817 P.2d 1196 (1991).

Felony murder does have a mens rea element, which cannot be presumed simply from
the commission or attempted commission of a felony. State v. Ortega, 112 N.M. 554,
817 P.2d 1196 (1991).

The felony-murder intent requirement is satisfied if there is proof that the defendant
intended to kill, knew that his actions created a strong probability of death or great
bodily harm to the victim or another person, or acted in a manner greatly dangerous to
the lives of others. State v. Griffin, 116 N.M. 689, 866 P.2d 1156 (1993).

Conclusive presumption disapproved. - To presume conclusively that one who
commits any felony has the requisite mens rea to commit first-degree murder is a legal
fiction which can no longer be supported where the felony is of lesser than first degree.
State v. Harrison, 90 N.M. 439, 564 P.2d 1321 (1977).

Murder during commission of first-degree felony. - In a felony murder case where
the collateral felony is a first-degree felony, the res gestae test shall be used. State v.
Harrison, 90 N.M. 439, 564 P.2d 1321 (1977).

Murder during commission of dangerous lesser degree felony. - In a felony murder
charge, involving a collateral felony, which is not of the first degree, that felony must be
inherently dangerous or committed under circumstances that are inherently dangerous
to support a felony murder conviction. State v. Harrison, 90 N.M. 439, 564 P.2d 1321
(2977).

Robbery may raise second-degree murder to first. - Robbery can be the predicate
offense to raise second-degree murder to first-degree felony murder, under Subsection
A(2), where there is a causal relationship between the robbery and the murder, the



robbery is independent of or collateral to the murder, and the nature of the robbery is
inherently or foreseeably dangerous to human life. State v. Duffy, 1998-NMSC-014, 126
N.M. 132, 967 P.2d 807.

Dangerous lesser degree felony high probability of death. - Of the felonies which
are not of the first degree, only those known to have a high probability of death may be
utilized for a conviction of first-degree murder. State v. Harrison, 90 N.M. 439, 564 P.2d
1321 (1977).

Underlying felony need not be dangerous. - It is irrelevant that, in the abstract,
trafficking a controlled substance by possession with intent to distribute is not
necessarily a dangerous crime. The standard applied to defendant was, while engaging
in that particular felony, and as a consequence of the felony, defendant intended to Kkill.
State v. Bankert, 117 N.M. 614, 875 P.2d 370 (1994).

Jury to determine dangerousness. - Both the nature of the felony and the
circumstances of its commission may be considered to determine whether it was
inherently dangerous to human life; this is for the jury to decide, subject to review by the
appellate courts. State v. Harrison, 90 N.M. 439, 564 P.2d 1321 (1977).

It was proper for the jury to determine whether the crime of criminal sexual contact was
inherently dangerous for purposes of felony murder. State v. Mora, 1997-NMSC-060,
124 N.M. 346, 950 P.2d 789.

Sequence not determinative. - If a homicide occurs within the res gestae of a felony,
the felony murder provision of the statute is applicable, and whether the homicide
occurred before or after the actual commission of the felony is not determinative of the
applicability of the felony murder provision. State v. Flowers, 83 N.M. 113, 489 P.2d 178
(1971); Nelson v. Cox, 66 N.M. 397, 349 P.2d 118 (1960).

Intent not determinative. - Killing by person engaged in commission of a felony was
first-degree murder by both the principal and accessory present aiding and abetting,
whether the killing was intentional or accidental. State v. Smelcer, 30 N.M. 122, 228 P.
183 (1924).

Voluntary intoxication is no defense to first-degree felony murder. - Intoxication is
not a defense to second degree murder and, therefore, is also not a defense to first-
degree felony murder. State v. Pando, 1996-NMCA-078, 122 N.M. 167, 921 P.2d 1285.

Felony murder applicable to attempts. - The felony murder provision is clearly
applicable once conduct in furtherance of the commission of a felony has progressed
sufficiently to constitute an attempt to commit the felony, and an attempt has been
accomplished when an overt act, in furtherance of and tending to effect the commission
of the felony, has been performed or undertaken with intent to commit the felony. State
v. Flowers, 83 N.M. 113, 489 P.2d 178 (1971).



Where the evidence clearly supported a reasonable inference that defendant had
already formed the intent to take the automobile and was in the process of executing
that intent when the shooting occurred and before the death of decedent, an instruction
on the felony murder rule was appropriate. State v. Flowers, 83 N.M. 113, 489 P.2d 178
(1971).

Crime of attempted felony murder does not exist in New Mexico and the trial court
cannot have jurisdiction over such a charge. Since the trial court lacks jurisdiction, there
is no basis for a claim of double jeopardy, and on remand, the prosecution may file an
alternate, proper charge. State v. Price, 104 N.M. 703, 726 P.2d 857 (Ct. App. 1986).

Precise felony to be named in charge. - Before defendant can be convicted of felony
murder, he must be given notice of the precise felony with which he is being charged
and the name of the felony underlying the charge must be either contained in the
information or indictment or furnished to the defendant in sufficient time to enable him to
prepare his defense. State v. Hicks, 89 N.M. 568, 555 P.2d 689 (1976).

Attempt subsumed under offense named. - Conviction of first-degree murder under
the felony murder rule for an attempt to commit a felony when the charge under the
indictment alleged the completion of the felony did not infringe fundamental rights of
defendant, since the attempt to commit the crime charge is a necessarily included
offense. State v. Turnbow, 67 N.M. 241, 354 P.2d 533 (1960).

Felony murder requires absence of independent intervening force. - In a felony
murder, the death must be caused by the acts of the defendant or his accomplice
without an independent intervening force. State v. Adams, 92 N.M. 669, 593 P.2d 1072
(1979); State v. Perrin, 93 N.M. 73, 596 P.2d 516 (1979).

Criminal sexual penetration as predicate felony. - Applying the strict-elements test,
first-degree criminal sexual penetration (CSP) is not a lesser-included offense of
second-degree murder and, accordingly, first degree CSPcould properly serve as a
predicate for applying the felony-murder doctrine. State v. Campos, 1996-NMSC-043,
122 N.M. 148, 921 P.2d 1266.

False imprisonment as predicate felony. - Based on evidence that the victim was
forced into the back of a two-door car at gunpoint and was beaten with a gun as he was
driven to an isolated location where he was shot, and that defendant and her
accomplices were armed and had been drinking throughout the evening, a rational jury
could find that defendant committed the crime of false imprisonment "under
circumstances or in a manner dangerous to human life" as the predicate felony for
felony murder. State v. Smith, 2001-NMSC-004, 130 N.M. 117, 19 P.3d 254.

Shooting at dwelling as predicate felony. - Applying the strict-elements test, shooting
at a dwelling is not a lesser included offense of second degree murder, and the offense
could serve as a predicate for applying the felony-murder doctrine. State v. Varela,
1999-NMSC-045, 128 N.M. 454, 993 P.2d 1280.



Convictions for felony murder and shooting at a dwelling violated defendant's right
to be protected from double jeopardy. State v. Varela, 1999-NMSC-045, 128 N.M. 454,
993 P.2d 1280.

Sentences for kidnapping and felony murder not double jeopardy. - Sentences for
both kidnapping and felony murder did not violate double jeopardy since the kidnapping
was sufficiently separated in time and space from the murder to establish two distinct
crimes. State v. Kersey, 120 N.M. 517, 903 P.2d 828 (1995).

Where the conduct underlying defendant's convictions for aggravated kidnapping and
first degree felony murder was not unitary, the district court did not violate double
jeopardy by convicting and sentencing defendant for both first degree felony murder and
aggravated kidnapping. State v. Foster, 1999-NMSC-007, 126 N.M. 646, 974 P.2d 140.

Unitary conduct in commission of murder and robbery. - Since the defendant's
conduct in stabbing and robbing a cabdriver was unitary, the elements of armed robbery
were subsumed by the elements of felony murder in the course of an armed robbery
and conviction and sentencing of the defendant for both felony murder and the
underlying felony of armed robbery violated double jeopardy. State v. Contreras, 120
N.M. 486, 903 P.2d 228 (1995).

Convictions for felony murder and robbery, because they arise out of unitary conduct,
violate the defendant's right to be free from double jeopardy. State v. Duffy, 1998-
NMSC-014, 126 N.M. 132, 967 P.2d 807.

Where armed robbery provided the underlying felony for defendant's first degree murder
conviction, the elements of the former crime were subsumed within the elements of the
murder offense and, therefore, reversal of defendant's conviction and sentence for
armed robbery was required. State v. Foster, 1999-NMSC-007, 126 N.M. 646, 974 P.2d
140.

Evidence of holdups inadmissible. - Evidence of two "holdups" perpetrated by
defendant just prior to murder for which he is charged, and concerning which there is no
evidence of robbery, was inadmissible. Roper v. Territory, 7 N.M. 255, 33 P. 1014
(1893).

Not felony murder of cofelon where killing committed by resisting victim. - A
coperpetrator of a felony cannot be charged under this section with the felony murder of
a cofelon when the killing is committed by the intended robbery victim while resisting the
commission of the offense. Jackson v. State, 92 N.M. 461, 589 P.2d 1052 (1979).

IV. GREATLY DANGEROUS ACTS.
Depraved mind murder requires extremely reckless conduct evidencing

indifference for the value of human life. State v. Ibn Omar-Muhammad, 102 N.M. 274,
694 P.2d 922 (1985).



No such crime as attempted "depraved mind" murder. - The crime of attempted
"depraved mind" murder does not exist since in order to convict for such an offense, the
jury would have to find that the defendant intended to perpetrate an unintentional killing,
a logical impossibility. State v. Johnson, 103 N.M. 364, 707 P.2d 1174 (Ct. App. 1985).

Defendant must subjectively know of risks. - The depraved mind provision of this
section requires proof that the defendant had subjective knowledge of the risk involved
in his actions. State v. Ibn Omar-Muhammad, 102 N.M. 274, 694 P.2d 922 (1985).

Subjective knowledge that acts are "greatly dangerous to the lives of others". -
Where defendants fired at a truck they presumed was empty, killing the victim inside,
subjective knowledge that their acts were greatly dangerous to the lives of others is
present if those acts were very risky and, under the circumstances known to them, the
defendants should have realized this very high degree of risk. State v. McCrary, 100
N.M. 671, 675 P.2d 120 (1984).

Intoxication may be considered. - In a prosecution for depraved mind murder,
evidence of intoxication may be considered by the jury when determining the required
mens rea of "subjective knowledge," and failure to give the defendant's instruction on
intoxication was reversible error. State v. Brown, 1996-NMSC-073, 122 N.M. 724, 931
P.2d 69.

Vehicular homicide by reckless conduct is lesser included offense of depraved mind
murder by vehicle. State v. Ibon Omar-Muhammad, 102 N.M. 274, 694 P.2d 922 (1985).

V. SECOND DEGREE MURDER.

Compiler's notes. - Most of the annotations appearing under this analysis line are
taken from cases decided prior to the 1980 amendment, which removed the element of
malice from the statute.

Distinction between degrees of murder. - The distinction between first and second-
degree murder has generally been viewed as the difference in the "kind of malice
present.” State v. Aragon, 85 N.M. 401, 512 P.2d 974 (Ct. App. 1973); Torres v. State,
39 N.M. 191, 43 P.2d 929 (1935).

Under 1064, 1897, C.L., second-degree murder was not excusable or justifiable
homicide, or killing in a cruel and unusual manner, or by means of a dangerous weapon
under such circumstances as would not constitute excusable or justifiable homicide.
Territory v. Guillen, 11 N.M. 194, 66 P. 527 (1901).

General-intent crime. - As a "knowledge crime,” second-degree murder is a general-
intent crime. State v. Campos, 1996-NMSC-043, 122 N.M. 148, 921 P.2d 1266.

Second-degree murder was murder with malice, but without deliberation. State v.
Smith, 26 N.M. 482, 194 P. 869 (1921).



Second-degree murder is generally considered as murder without deliberation, but it is
murder with premeditation or with malice aforethought. State v. Aragon, 85 N.M. 401,
512 P.2d 974 (Ct. App. 1973).

Element of deliberation excluded. - The legislature intended to exclude from second
degree murder the element of deliberation but not to exclude otherwise intentional
killings from that crime; under New Mexico's statutory scheme, murder consists of two
catagories of intentional killings: those that are willful, deliberate, and premeditated; and
those that are committed without such deliberation and premeditation but with
knowledge that the killer's acts create a strong probability of death or great bodily harm.
State v. Garcia, 114 N.M. 269, 837 P.2d 862 (1992).

Includes intentional murder. - Fact that 1980 amendments require only the elements
of a killing in the performance of an act which the defendant knows creates the requisite
probability does not mean that second degree murder excludes intentional murders.
State v. Johnson, 103 N.M. 364, 707 P.2d 1174 (Ct. App. 1985).

Malice synonymous with premeditation. - Second-degree murder was murder
without deliberation, but was murder with premeditation or malice aforethought,
"aforethought" being synonymous with "premeditation,” the distinguishing feature being
the absence of deliberation. State v. Sanchez, 27 N.M. 62, 196 P. 175 (1921).

Malice and premeditation elements necessarily included. - Necessarily included in
the finding of a verdict of murder in the second degree is a finding of malice and
premeditation. State v. Ochoa, 61 N.M. 225, 297 P.2d 1053 (1956).

Mens rea with respect to actual victim not necessary. - To be guilty of second-
degree murder, it is sufficient that the defendant have the necessary mens rea with
respect to the individual toward whom the defendant's lethal act was directed,; it is not
necessary, however, that the defendant have this mens rea with respect to the actual
victim of that act. State v. Lopez, 1996-NMSC-036, 122 N.M. 63, 920 P.2d 1017.

Second-degree murder, assisted suicide, not same offense. - The second-degree
murder statute (Subsection B) is aimed at preventing an individual from actively causing
the death of someone contemplating suicide, whereas the assisting suicide statute (30-
2-4 NMSA 1978) is aimed at preventing an individual from providing someone
contemplating suicide with the means to commit suicide. Thus, the two statutes do not
condemn the same offense. State v. Sexson, 117 N.M. 113, 869 P.2d 301 (Ct. App.
1994).

Suicide pact not exemption from conviction for murder. - The existence of a suicide
pact does not exempt someone from a conviction for committing murder. However, that
general rule may not apply if the means of attempted suicide used presents the same
risk to both of the parties at the same time, such as when a couple drive off a cliff
together. Such is not the case when the victim is killed by a rifle, the trigger of which is
pulled by the defendant. State v. Sexson, 117 N.M. 113, 869 P.2d 301 (Ct. App. 1994).



There was enough evidence to support a conviction of second degree murder because
there was sufficient evidence to show that the defendant actively participated in a
suicide by holding the gun to the victim's head and pulling the trigger. State v. Sexson,
117 N.M. 113, 869 P.2d 301 (Ct. App. 1994).

VI. MANSLAUGHTER.

Distinction between murder and manslaughter. - To reduce the killing from murder
to voluntary manslaughter all that is required is sufficient provocation to excite in the
mind of the defendant such emotions as either anger, rage, sudden resentment or terror
as may be sufficient to obscure the reason of an ordinary man, and to prevent
deliberation and premeditation, and to exclude malice, and to render the defendant
incapable of cool reflection. State v. Harrison, 81 N.M. 623, 471 P.2d 193 (Ct. App.),
cert. denied, 81 N.M. 668, 472 P.2d 382 (1970).

Manslaughter is included in charge of murder. State v. Rose, 79 N.M. 277, 442 P.2d
589 (1968), cert. denied, 393 U.S. 1028, 89 S. Ct. 626, 21 L. Ed. 2d 571 (1969); State v.
Lopez, 46 N.M. 463, 131 P.2d 273 (1942); State v. La Boon, 67 N.M. 466, 357 P.2d 54
(1960).

Under appropriate circumstances, where there is evidence that the defendant acted as
a result of sufficient provocation, a charge of manslaughter could properly be said to be
included in a charge of murder, and, accordingly, it would not be error to submit
N.M.U.J.l. Crim. 2.20 (now see UJI 14-220) to the jury; however, it cannot seriously be
maintained that manslaughter is invariably "necessarily included" in murder, since
different kinds of proof are required to establish the distinct offenses. Smith v. State, 89
N.M. 770, 558 P.2d 39 (1976).

One indicted of murder could be found guilty of manslaughter, provided there was
sufficient evidence on that issue. United States v. Densmore, 12 N.M. 99, 75 P. 31
(1904).

Effect of unsupported manslaughter conviction. - It is error for the court to submit to
the jury an issue of whether defendant was guilty of voluntary manslaughter when the
facts establish either first or second-degree murder, but could not support a conviction
of voluntary manslaughter and, accordingly, upon acquittal of murder and conviction of
voluntary manslaughter, a reversal and discharge of the accused is required. Smith v.
State, 89 N.M. 770, 558 P.2d 39 (1976).

Instruction not appropriate. - In prosecution for first-degree murder, where the
uncontradicted evidence was that defendant killed her husband with two and possibly
three well placed shots into his person, which shots were fired at close range while the
victim was lying down on the couch and while defendant stood over him, immediately
after a discussion about the victim leaving the defendant, and that the shots came from
a pistol purchased by appellant earlier the day of the homicide, no foundation existed for



instruction on involuntary manslaughter. State v. Gardner, 85 N.M. 104, 509 P.2d 871,
cert. denied, 414 U.S. 851, 94 S. Ct. 145, 38 L. Ed. 2d 100 (1973).

Voluntary manslaughter instruction refused where no provocation. - Defendant
could not create the provocation which would reduce murder to manslaughter, and his
requested instruction on attempted voluntary manslaughter was therefore properly
refused. State v. Durante, 104 N.M. 639, 725 P.2d 839 (Ct. App. 1986).

Defendant in first-degree murder prosecution was not entitled to voluntary manslaughter
instruction where there was no evidence of provocation on the part of victim. State v.
Brown, 1998-NMSC-037, 126 N.M. 338, 969 P.2d 313.

Use of too great force as manslaughter. - Defendant's choice of deadly force when
confronted with a possible battery of less than deadly force would sustain a conviction
of voluntary manslaughter, but not for murder. State v. McLam, 82 N.M. 242, 478 P.2d
570 (Ct. App. 1970).

VII. DEFENSES.

General rule as to insanity. - The rule of law applicable to the defense of insanity in
criminal cases is that, at the time of committing the act, the accused, as a result of
disease of the mind, (a) did not know the nature and quality of the act or (b) did not
know that it was wrong or (c) was incapable of preventing himself from committing it.
State v. White, 58 N.M. 324, 270 P.2d 727 (1954).

Proof of derangement short of insanity. - In a murder trial, proof of mental
derangement short of insanity is admissible, as evidence of lack of deliberation or
premeditated design; this contemplates full responsibility, but only for the crime actually
committed. State v. Padilla, 66 N.M. 289, 347 P.2d 312 (1959).

Reduction of charge to second-degree murder. - The court should have instructed
the jury that they might consider mental defects and mental condition in ascertaining
whether or not defendant had the power to deliberate the acts charged, so as to reduce
the charge from first-degree murder to second-degree murder. State v. Padilla, 66 N.M.
289, 347 P.2d 312 (1959).

No reduction of charge to manslaughter. - While a disease or defect of the mind may
render an accused incapable of cool deliberation and premeditation and may be
sufficient to reduce the charge against him from first to second-degree murder, it does
not follow that such mental condition may reduce the charge to voluntary manslaughter.
State v. Chambers, 84 N.M. 309, 502 P.2d 999 (1972).

Use of expert evidence on incapacity. - Nothing compels the trier of the facts to
disregard the nonexpert testimony and to accept the opinions of defendant's medical
experts as to his probable state of mind and incapacity to control his will at the time of
committing a criminal act. The jury is not required to accept these expert opinions and



disregard all other evidence bearing on the question of his mental and emotional state,
nor is the trial court bound to accept these expert opinions and dismiss the charges of
first and second-degree murder. State v. Smith, 80 N.M. 126, 452 P.2d 195 (Ct. App.
1969).

Voluntary intoxication is no defense to murder in second degree. State v. Gray, 80
N.M. 751, 461 P.2d 233 (Ct. App. 1969); State v. Williams, 76 N.M. 578, 417 P.2d 62
(1966).

In this state, no specific intent to kill is required for a conviction for second-degree
murder; hence, voluntary intoxication is no defense to such a charge. State v. Tapia, 81
N.M. 274, 466 P.2d 551 (1970).

Intoxication may reduce depraved mind murder. - Evidence of intoxication may be
considered to reduce first-degree depraved mind murder to second-degree murder, but
it may not be used to reduce second-degree murder to voluntary manslaughter or
involuntary manslaughter, or to completely excuse the defendant from the
consequences of his unlawful act. State v. Brown, 1996-NMSC-073, 122 N.M. 724, 931
P.2d 69.

Jury to determine effect of intoxication. - In a homicide case the defendant is entitled
to have the jury determine the degree and effect of his intoxication upon his mental
capacity and deliberative powers; however, the evidence as to intoxication must be
substantial and must relate to defendant's condition as of the time of the commission of
the homicide, or be so closely related in time that it can reasonably be inferred that the
condition continued to the time of the commission of the homicide. State v. Williams, 76
N.M. 578, 417 P.2d 62 (1966).

Lack of justification not an element of homicide. - Every killing of a person by
another is presumed to be unlawful, and only when it can be shown to be excusable or
justifiable will it be held otherwise; when the evidence permits, excuse of justification
may be raised as a defense and decided by the fact finder, but initially, the absence of
excuse or justification is not an element of homicide to be proven by the prosecution.
State v. Noble, 90 N.M. 360, 563 P.2d 1153 (1977).

Defendant to raise reasonable doubt. - Defendant, of course, did not have the burden
of proving that he killed in self-defense. All he was required to do was produce evidence
which would raise a reasonable doubt in the minds of the jurors. State v. Harrison, 81
N.M. 623, 471 P.2d 193 (Ct. App.), cert. denied, 81 N.M. 668, 472 P.2d 382 (1970).

Issue of self-defense for jury. - The line of demarcation between a homicide which
amounts to voluntary manslaughter and one which amounts to justifiable homicide in
self-defense is not always clearly defined and depends upon the facts of each case as it
arises. Those facts are for the jury, under instructions from the court, laying down the
principles of law governing the same, as was done in this case. State v. Harrison, 81
N.M. 623, 471 P.2d 193 (Ct. App.), cert. denied, 81 N.M. 668, 472 P.2d 382 (1970).



Instruction improper. - Defendant in homicide prosecution claiming self-defense was
not entitled to instruction on justifiable homicide under belief that deceased was about to
have carnal intercourse with defendant's wife. State v. Greenlee, 33 N.M. 449, 269 P.
331 (1928).

Justifiable killing. - Where defendant was violently assaulted by deceased, and then
defendant drew his pistol and fired two shots at deceased which killed him instantly,
such killing was not cruel and unusual within statutes defining third-degree murder,
since the killing was justifiable. Territory v. Fewel, 5 N.M. 34, 17 P. 569 (1888).

Defense of chastity. - In murder prosecution, the refusal of an instruction that the
defense of one's person included, in the case of a woman, the protection of her chastity
and that if, under the circumstances, she had reason to believe that the attack would
lead to the sexual abuse of her person, she would be justified in using such force as
was necessary, even to the extent of taking the life of her assailant, to protect her honor
and chastity and her body from sexual abuse, was erroneous where the defense was
that accused killed decedent to protect herself from an attempted rape. State v.
Martinez, 30 N.M. 178, 230 P. 379 (1924).

Defense of habitation. - Where defense of habitation was invoked in homicide case,
the danger or apparent danger was to be considered from standpoint of prisoner at time
shot was fired, and not according to facts as they developed at trial. State v. Couch, 52
N.M. 127, 193 P.2d 405 (1946).

Instruction that injury to dwelling to be felonious so as to justify killing must be of a
substantial character constituted prejudicial error. State v. Couch, 52 N.M. 127, 193
P.2d 405 (1946).

Killing in prevention of crime. - A well-founded belief that a known felony was about
to be committed will extenuate a homicide committed in prevention of the supposed
crime, and this upon a principle of necessity; but when the necessity ceases, and the
supposed felon flees, and thereby abandons his proposed design, a killing in pursuit,
however well-grounded the belief may be that he intended to commit a felony, will not
extenuate the offense of the pursuer. Brown v. Martinez, 68 N.M. 271, 361 P.2d 152
(1961).

Murder while resisting arrest. - Killing of person making authorized arrest is murder
but where the arrest is illegal, the offense is reduced to manslaughter, unless the proof
shows express malice toward the deceased. If the outrage of an attempted illegal arrest
has not excited the passions, a killing will be murder. Territory v. Lynch, 18 N.M. 15, 133
P. 405 (1913).

Instruction not proper in absence of awareness of arrest. - Where defendant in
homicide case was unaware that an attempt to arrest him was to be made, his action in
killing the officer was to be viewed as in any other case, and instruction as to illegality of



arrest reducing the offense to manslaughter was properly refused. State v. Middleton,
26 N.M. 353, 192 P. 483 (1920).

Murder while resisting search. - Homicide committed in resisting deputy sheriff who
was searching defendant's house without a warrant was first-degree murder if such
resistance constituted a felony, as when the deputy had been engaged in serving any
process, rule or order of court, or judicial writ, and instruction leaving jury to determine
degree of murder was erroneous. State v. Welch, 37 N.M. 549, 25 P.2d 211 (1933).

VIII. INDICTMENT AND INFORMATION.

Open charge of murder sufficient notice. - A charge of murder in violation of statutes
pertaining to first and second-degree murder and voluntary and involuntary
manslaughter is not a charge of mutually exclusive crimes, nor is it a charge of distinct
and separate offenses; rather, the charge is an open charge of murder, a form of
charging approved, under which the jury is to be instructed on the degrees of the
unlawful killing for which there is evidence, and it gave defendant notice that he must
defend against a charge of unlawfully taking a human life. State v. King, 90 N.M. 377,
563 P.2d 1170 (Ct. App. 1977), overruled on other grounds State v. Reynolds, 98 N.M.
527, 650 P.2d 811 (1982).

Allegation of murderous intent not required. - Murder indictment may omit direct
charge of purpose or intent to kill, as part of overt act alleged as a crime. Territory v.
Montoya, 17 N.M. 122, 125 P. 622 (1912).

Transferred intent need not be charged. - Where the defendant, indicted on an
"open" charge of murder, contends that since he was not charged under the specific
transferred intent subsection that the instruction on that theory was improper, the
defendant misapprehends the nature of this theory. Transferred intent is merely the
doctrine that allows the elements of malice or intent to be demonstrated when an
"innocent” nonoriginal victim is killed, and therefore, it is not necessary to charge the
defendant with transferred intent because the indictment specifically informed the
defendant of the crime and what he must be prepared to meet. State v. Hamilton, 89
N.M. 746, 557 P.2d 1095 (1976).

Aggravating circumstances not alleged. - Death penalty proceedings are not
precluded where the indictment does not allege the existence of aggravating
circumstances. Since aggravating circumstances are not elements of the crime of
murder, an indictment is not deficient for failure to allege them. State v. Morton, 107
N.M. 478, 760 P.2d 170 (Ct. App. 1988).

Charge sufficiently specific. - The charge, "by shooting him with a gun," gave
defendant sufficient particulars of the offense alleged to enable the defendant to
prepare a defense. State v. Smith, 76 N.M. 477, 416 P.2d 146 (1966).



Adequate charge on cause of victim's death. - An indictment for first-degree murder,
in other respects sufficient, which concluded in the following language, "did strike and
beat the said Juan Truijillo, giving to him, the said Juan Trujillo, in and upon the top of
the head of him the said Juan Trujillo, one mortal contusion bruise, fracture and wound,
of which said mortal wound, the said Juan Trujillo thence continually languished until . . .
he there died" charged that deceased died of the mortal wound alleged to have been
inflicted by defendant. Territory v. Lobato, 17 N.M. 666, 134 P. 222 (1913), aff'd, 242
U.S. 199, 37 S. Ct. 107, 61 L. Ed. 244 (1916).

District attorney may obtain indictment for first-degree murder following second-
degree indictment. - Where a defendant is originally indicted for second-degree
murder, but later the district attorney reviews the case and decides the evidence
supports first-degree murder, he may seek and obtain a second indictment, this time for
first-degree murder. State v. Sena, 99 N.M. 272, 657 P.2d 128 (1983).

May not charge first-degree murder in information based on second-degree bind-
over. - A prosecutor is not authorized to charge first-degree murder in an information
based on a magistrate's bind-over order for trial on second-degree murder. State v.
McCrary, 97 N.M. 306, 639 P.2d 593 (Ct. App. 1982).

Indictment charging first-degree murder would support second-degree murder
conviction. Territory v. McGinnis, 10 N.M. 269, 61 P. 208 (1900), overruled on other
grounds State v. Deltenre, 77 N.M. 497, 424 P.2d 782 (1966).

Waiver of indictment not constitutionally required. - Defendant's rights under the
fifth and fourteenth amendments to the U.S. constitution were not violated when his
murder prosecution was based upon an information filed by the district attorney, despite
the fact that he never waived his right to be tried by indictment. State v. Vaughn, 82
N.M. 310, 481 P.2d 98, cert. denied, 403 U.S. 933, 91 S. Ct. 2262, 29 L. Ed. 2d 712
(1971).

Information charging murder sufficient. - Information charging that defendant did
"murder” a named person was sufficient apprisal of offense charged. State v. Roy, 40
N.M. 397, 60 P.2d 646 (1936).

Information permits submission of felony murder. - Under an information charging
murder in the ordinary form, it was not improper to permit introduction of proof that
murder was committed in perpetrating a felony. State v. Smith, 51 N.M. 184, 181 P.2d
800 (1947).

Information permits voluntary manslaughter. - Although information charged only
first-degree murder, submission of voluntary manslaughter was not error. State v.
Burrus, 38 N.M. 462, 35 P.2d 285 (1934).

Appropriate crime charged. - The offense of murder and the offense of child abuse
resulting in the child's death are not the same, nor is the same proof required for the two



offenses, since generally speaking, murder requires an intent, whereas child abuse
does not require an intent, and therefore, the indictment properly charged defendant
with first-degree murder. State v. Gutierrez, 88 N.M. 448, 541 P.2d 628 (Ct. App. 1975).

IX. EVIDENCE AND PROOF.

Defendant entitled to details. - A defendant in a murder case is entitled to know the
exact date and the approximate time of day, the exact place where the body was found,
and a description and identification details of the means or weapon used. State v.
Mosley, 75 N.M. 348, 404 P.2d 304 (1965).

Admissibility of evidence in discretion of court. - The admissibility of evidence is a
matter addressed to the sound discretion of the trial court. State v. Armstrong, 61 N.M.
258, 298 P.2d 941 (1956).

Proof of corpus delicti. - To prove the corpus delicti in a homicide case, the state must
show that the person whose death is alleged is in fact dead and that his death was
criminally caused. State v. Coulter, 84 N.M. 647, 506 P.2d 804 (Ct. App. 1973).

In homicide cases the corpus delicti is established upon proof of the death of the person
charged in the information or indictment, and that the death was caused by the criminal
act or agency of another. State v. Armstrong, 61 N.M. 258, 298 P.2d 941 (1956).

In homicide cases, if it was shown that person whose death was alleged in indictment
was in fact dead, and that his death was criminally caused, the corpus delicti was
sufficiently proven; circumstantial evidence would be sufficient, and eyewitness
testimony was unnecessary. State v. Chaves, 27 N.M. 504, 202 P. 694 (1921).

Proof adequate. - Where it is obvious from the evidence that deceased died as a result
of wounds inflicted by someone with some sharp object at the time in question, the
corpus delicti has been adequately proven. State v. Casaus, 73 N.M. 152, 386 P.2d 246
(1963).

Effect of lack thereof. - Where there was no substantial evidence of corpus delicti in
homicide case, verdict finding defendant guilty of second-degree murder would be set
aside on appeal. State v. Woodman, 26 N.M. 55, 188 P. 1101 (1920).

"Substantial evidence" of cause of death. - Where the pathologist testified that death
". .. was the direct result of complications from the bullet wounds, the complications
being infection . . .," and that the cause of death was gunshot wounds, this is
"substantial evidence" as that term has been defined in New Mexico decisions. State v.
Ewing, 79 N.M. 489, 444 P.2d 1000 (Ct. App. 1968).

Effect of medical treatment of victim on cause of death. - Surgical operation
undertaken to save one from the probable fatal effect of a wound did not preclude
homicide conviction unless it clearly appeared that maltreatment of the wound, and not



the wound itself, was the sole cause of the death. Territory v. Yee Dan, 7 N.M. 439, 37
P. 1101 (1894).

Use of circumstantial evidence. - Circumstantial evidence is sufficient to establish
guilt in a prosecution for homicide; those circumstances must point unerringly to the
defendant and be incompatible with and exclude every reasonable hypothesis other
than guilt. State v. Coulter, 84 N.M. 647, 506 P.2d 804 (Ct. App. 1973).

Threats made by accused admissible. - Threats made by accused to kill some person
not definitely designated were admissible with other explanatory matter on issue of
corpus delicti especially when made shortly before commission of crime. State v.
Martinez, 25 N.M. 328, 182 P. 868 (1919).

Evidence of motive. - Evidence of facts which could not operate on mind of defendant
were inadmissible to show motive. State v. Allen, 25 N.M. 682, 187 P. 559 (1920).

Deceased's reputation and disposition. - Trial court in second-degree murder
prosecution properly excluded proffered testimony which defense wanted to use to
corroborate the testimony of other witnesses which showed the deceased's reputation
and disposition for fighting, his violent temper and his conduct as a bully. State v. Snow,
84 N.M. 399, 503 P.2d 1177 (Ct. App.), cert. denied, 84 N.M. 390, 503 P.2d 1168
(1972).

Escape evidence admitted to show depraved mind. - District court did not abuse its
discretion in determining that evidence of defendant's unauthorized departure from a
Colorado juvenile detention facility was admissible at his trial for murder, where the
court properly could have concluded that defendant's reasons for eluding the police
were circumstantial evidence relevant to the jury's determination of whether his acts
indicated a depraved mind regardless of human life and whether he had a subjective
knowledge of the risk involved in his actions. State v. Omar-Muhammad, 105 N.M. 788,
737 P.2d 1165 (1987).

Polygraph test results. - Polygraph test results may be admitted when qualifications of
the polygraph operator establish his expertise, there is testimony to establish the
reliability of the testing procedure employed as approved by the authorities in the field
and there is evidence to show the validity of the tests made on the particular subject.
However, requirements that polygraph tests be stipulated to by both parties and that no
objection be made at trial to their introduction are mechanistic, inconsistent with due
process and repugnant to the New Mexico rules of evidence. State v. Dorsey, 88 N.M.
184, 539 P.2d 204 (1975)(affirming court of appeals, which had ruled polygraph results
offered by defendant admissible to show intent and provocation).

Photographs of body. - Question of inflammation and possible prejudice, created by
admission into evidence of photographs of body of alleged victim in murder trial, is left
to the discretion of the trial judge absent a showing of abuse of that discretion. State v.



Gardner, 85 N.M. 104, 509 P.2d 871, cert. denied, 414 U.S. 851, 94 S. Ct. 145, 38 L.
Ed. 2d 100 (1973).

The admission into evidence in a murder trial of photographs of the decedent taken
during her autopsy is proper if they are reasonably relevant to material issues in the
trial, showing the identity of the victim, and the number and location of the wounds

inflicted upon her body. State v. Ho'o, 99 N.M. 140, 654 P.2d 1040 (Ct. App. 1982).

Photographs of the body of the victim were relevant to the issues of the case in that
they were used by the doctors to describe the injuries and condition of the body, and
served to clarify and illustrate the testimony of withesses and to corroborate other
evidence. The admission of photographs into evidence rests within the sound discretion
of the trial court and absent a showing of an abuse the trial court's discretion will not be
disturbed. State v. Coulter, 84 N.M. 647, 506 P.2d 804 (Ct. App. 1973).

Admission of hearsay constitutionally impermissible under circumstances. -
Admission of extra-judicial statements attributed to children of murder victim was
reversible error where the children were not called as witnesses, because defendant
was thereby denied his constitutional right of confrontation. State v. Lunn, 82 N.M. 526,
484 P.2d 368 (Ct. App. 1971).

Effect of admission of illegal evidence. - In prosecution for first or second-degree
murder under Laws 1891, ch. 80, 88 4, 5, 1063, 1064, 1897 C.L., repealed by Laws
1907, ch. 36, 8§ 23, verdict of first-degree murder could not stand unless it was apparent
that no injury resulted from admission of illegal evidence. Territory v. Armijo, 7 N.M.
428, 37 P. 1113 (1894).

Transcript of taped confession. - Where the state conceded (during closing
arguments) that the transcript of defendant's taped confession was erroneous, and the
district court, counsel for the prosecution, and the defense counsel urged the jury to rely
upon the tapes over the transcript as evidence, any misleading statements in the
transcript were adequately corrected so that defendant's due process rights were not
violated. State v. Boeglin, 105 N.M. 247, 731 P.2d 943 (1987).

Accomplice testimony sufficient. - Evidence, consisting primarily of accomplice
testimony, was sufficient to allow a reasonable jury to find that defendant participated in
a conspiracy to commit a murder, and actually participated in the murder, as well as the
attempted murder of another victim. State v. Sarracino, 1998-NMSC-022, 125 N.M. 511,
964 P.2d 72.

Evidence sufficient for conviction. - Evidence that on the day deceased was shot,
defendant visited the deceased’'s home on three different occasions, an argument
developing between the two during the second visit and that when defendant returned
for the third time he shot a witness and the deceased, along with the inferences the jury
was entitled to draw from the evidence, was sufficient to sustain conviction of first-
degree murder. State v. Riggsbee, 85 N.M. 668, 515 P.2d 964 (1973).



Where defendant had armed himself with a rock before entering victim's apartment,
admitted striking the victim with the rock when she caught him in the house, and stated
that she fell and hit her head against a table, the facts and circumstances unerringly
established appellant's guilt of first-degree murder beyond any reasonable doubt. State
v. Jimenez, 84 N.M. 335, 503 P.2d 315 (1972); State v. Sanders, 117 N.M. 452, 872
P.2d 870 (1994); State v. Rojo, 1999-NMSC-001, 126 N.M. 438, 971 P.2d 829.

X. JURY INSTRUCTIONS.

Requisites of instructions. - All that can be required of court's instructions is that they
properly give to the jury the essential facts which must be established beyond a
reasonable doubt before the defendant can be convicted. State v. Anaya, 80 N.M. 695,
460 P.2d 60 (1969).

Failure to define crime. - An instruction on second-degree murder which did not define
the offense was insufficient. Territory v. Gutierrez, 13 N.M. 138, 79 P. 716 (1905).

Instruction on motive required. - Where all the evidence is circumstantial and there is
no proof of motive, it was incumbent on trial judge to present a properly framed
instruction on motive, instructing the jury that absence of evidence thereof should be
considered along with all other circumstances in determining guilt or innocence of one
accused of murder. State v. Vigil, 87 N.M. 345, 533 P.2d 578 (1975).

Offenses submitted depend on supporting evidence. - Defendant in murder trial had
the right to have instructions on lesser included offenses submitted to the jury, but this
right depended on there being some evidence tending to establish the lesser included
offenses. State v. Anaya, 80 N.M. 695, 460 P.2d 60 (1969).

The court was only required to charge as to such degrees of murder as evidence
tended to sustain. It was the duty of the court to charge as to all such degrees, and
failure to do so was error. Territory v. Romero, 2 N.M. 474 (1883).

An accused is entitled to an instruction on second degree murder if there is some
evidence in the record to support it. State v. Stephens, 93 N.M. 458, 601 P.2d 428
(1979), overruled in part on other grounds, State v. Contreras, 120 N.M. 486, 903 P.2d
228 (1995).

Evidence to support instruction on intoxication. - To authorize an instruction on
intoxication the record must contain some evidence showing or tending to show that
defendant consumed an intoxicant and that the intoxicant affected his mental state at or
near the time of the homicide. The instruction does not, however, require expert
evidence regarding the effect of intoxication upon defendant's ability to form a deliberate
intent to kill. State v. Privett, 104 N.M. 79, 717 P.2d 55 (1986).

Testimony from accomplices that murder defendant had consumed alcohol and
methamphetamine on the evening of the murder, and expert testimony about the effect



of those substances on the ability to form intent, was sufficient to warrant an instruction
on intoxication. State v. Begay, 1998-NMSC-029, 125 N.M. 541, 964 P.2d 102.

Submission of first-degree charge required. - As there was evidence to the effect
that the killing occurred while the defendant was in the commission of or an attempt to
commit robbery, there was evidence from which the jury could have found that the
homicide was committed while in the act of perpetrating a felony and the submission of
the charge of first-degree murder became a statutory mandate. State v. Torres, 82 N.M.
422,483 P.2d 303 (1971), overruled on other grounds State v. Wilson, 85 N.M. 552,
514 P.2d 603 (1973). But see State v. Harrison, 90 N.M. 439, 564 P.2d 1321 (1977).

Where the defendant was engaged in committing a felony at time gun was accidentally
discharged, trial court did not err in instructing that under the circumstances the
accidental discharge did not reduce the homicide below first-degree murder. State v.
Smith, 51 N.M. 184, 181 P.2d 800 (1947).

Under former law, it was not error for court to charge that there was no evidence to
show that the killing of the deceased was justifiable, or that there was any circumstance
to bring it within the definition of any degree of murder less than the first where all
evidence showed that the killing took place during a robbery. Territory v. Romero, 2
N.M. 474 (1883).

Defendant has burden to introduce evidence for lesser-included-offense
instruction. - The defendant has the burden to come forward with evidence
establishing sufficient provocation in order to be entitled to an instruction on voluntary
manslaughter as a lesser included offense. State v. Manus, 93 N.M. 95, 597 P.2d 280
(1979).

Instruction on lesser degree improper. - Where state established a case which would
have sustained conviction of first-degree murder, instruction of the court permitting
conviction of second-degree murder was reversible error. State v. Reed, 39 N.M. 44, 39
P.2d 1005 (1934).

Where evidence on charge of first-degree murder did not tend to reduce crime to
murder in the second degree, court was not authorized to instruct on second-degree
murder. State v. Granado, 17 N.M. 542, 131 P. 497 (1913).

Where evidence showed either first-degree murder or excusable homicide, it was
proper to instruct the jury that in their verdict they must either find defendant guilty of
first-degree murder or not guilty, and court properly refused to give instructions in the
second or third degrees. Sandoval v. Territory, 8 N.M. 573, 45 P. 1125 (1896).

In murder prosecution, where evidence showed either murder in the first degree, or
nothing, court properly instructed on first-degree murder only. Faulkner v. Territory, 6
N.M. 464, 30 P. 905 (1892).



Refusal by the trial court to give an instruction on second-degree murder is appropriate
when the evidence simply did not support a finding of second-degree murder. There
was no evidence that the killing was anything less than deliberate and intentional. State
v. Aguilar, 117 N.M. 501, 873 P.2d 247, cert. denied, 513 U.S. 859, 115 S. Ct. 168, 130
L. Ed. 2d 105, cert. denied, 513 U.S. 865, 115 S. Ct. 182, 130 L. Ed. 2d 116 (1994).

Instructions on lesser degree mandatory. - Where there was no eyewitness to killing
and death resulted from gunshot wound, and there was no evidence showing the
murder was by poison or torture or lying in wait, or that it was perpetrated in committing,
or attempting to commit a felony, failure to instruct jury other than on first-degree murder
was reversible error. Territory v. Padilla, 8 N.M. 510, 46 P. 346 (1896); Aguilar v.
Territory, 8 N.M. 496, 46 P. 342 (1896).

Adequate felony murder instruction described. - A jury instruction which requires the
state to prove, beyond a reasonable doubt, a causal relationship between the felony
committed and the death of the victim is adequate. State v. Perrin, 93 N.M. 73, 596 P.2d
516 (1979).

Instruction on intent when intent clear. - Failure to include the essential element of
intent in a jury instruction for felony murder did not constitute fundamental error since
the evidence was such that there could be no dispute that the defendant possessed the
requisite intent. State v. Livernois, 1997-NMSC-019, 123 N.M. 128, 934 P.2d 1057.

Evidence of premeditation. - Evidence that defendant had talked on numerous
occasions of committing violent acts, including murder, and had made such statements
on the night of the murder, was sufficient to establish premeditation. State v. Begay,
1998-NMSC-029, 125 N.M. 541, 964 P.2d 102.

Waiver of instructions on lesser included offenses. - Consistent with the
constitutional guarantees of a fair trial, the defendant in a first degree murder
prosecution may take his chances with the jury by waiving instructions on lesser
included offenses, even against the express advice of counsel, and cannot be heard to
complain on appeal if he has gambled and lost. State v. Boeglin, 105 N.M. 247, 731
P.2d 943 (1987).

Missing element cured by separate instruction. - Trial court did not commit
fundamental error by omitting the element of unlawfulness from the elements instruction
on deliberate-intent first-degree murder when the jury also received a separate proper
instruction on self-defense. State v. Cunningham, 2000-NMSC-009, 128 N.M. 711, 998
P.2d 176.

First and second-degree properly submitted. - Where there was evidence presented
which tended to indicate that sufficient time elapsed during which the defendant could
have weighed his actions and considered their consequences and that the shooting was
not in the heat of argument, instructions on first and second-degree murder were
proper. State v. Aragon, 85 N.M. 401, 512 P.2d 974 (Ct. App. 1973).



Absent request for instruction, no fundamental error. - Where the defendant does
not request that an instruction be given and, consequently, it is not given, the trial court
does not commit a fundamental error. State v. Stephens, 93 N.M. 458, 601 P.2d 428
(1979), overruled in part on other grounds, State v. Contreras, 120 N.M. 486, 903 P.2d
228 (1995).

Submission of second degree generally required, in absence of exceptions. -
Except in a case where the very means employed in committing a homicide, as by
torture, poison or lying in wait supply proof of the deliberation, the intensified malice,
necessary to raise the grade of the offense to first degree as a matter of law, or unless it
be one committed in the perpetration of, or attempt to perpetrate, a felony where by
legislative fiat the circumstances under which the killing occurred render conclusive the
presence of such deliberation, it is always necessary to submit second degree and thus
permit the jury to say whether it is the one or the other - first or second-degree. State v.
Ortega, 77 N.M. 7, 419 P.2d 219 (1966).

It was necessary to submit second as well as first-degree murder to jury to permit them
to determine degree of murder except when means employed in perpetrating crime
supplied proof of deliberation or when homicide was committed in perpetrating or
attempting another felony. State v. Kappel, 53 N.M. 181, 204 P.2d 443 (1949).

Second degree instruction on intent. - In a prosecution for felony murder, giving of an
unmodified form of UJI 14-210 on second-degree murder, which allows for a verdict of
guilt provided that, among other things, the state has proven beyond a reasonable
doubt that "?t]he defendant intended the killing to occur or knew that he was helping to
create a strong probability of death or great bodily harm" was sufficient without giving a
general criminal intent instruction, which requires a higher level of criminal intent. State
v. Nieto, 2000-NMSC-031, 129 N.M. 688, 12 P.3d 442.

Second degree instruction with sudden impulse theory. - Where confession of
accused had been admitted and in it he stated that he had killed his wife on sudden
impulse, it was error to refuse to instruct on second-degree murder. State v. Wickman,
39 N.M. 198, 43 P.2d 933 (1935).

Second degree instruction with self-defense theory. - Where prosecution attempted
to prove first-degree murder, perpetrated by lying in wait, and defendant pleaded self-
defense, the court properly instructed jury on murder in the second degree. State v.
Smith, 26 N.M. 482, 194 P. 869 (1921).

Failure to instruct on second degree. - When the defendant was convicted of felony
murder and related crimes, the refusal to give an instruction on second degree murder
was correct because the state proved a nexus between two felonies and the murder
that excluded the possibility the murder was not committed in the commission of a
felony. State v. McGruder, 1997-NMSC-023, 123 N.M. 302, 940 P.2d 150.



Self-defense instruction refused where defendant entered store with weapon,
prepared to rob. - Where the defendant entered a store with a weapon, prepared to
commit armed robbery if the circumstances permitted it, such facts can only reasonably
point to the commission of a felony in a situation which is, of itself, "inherently or
foreseeably dangerous to human life," and a self-defense instruction is properly refused.
State v. Chavez, 99 N.M. 609, 661 P.2d 887 (1983).

Question as to manner of killing. - Where evidence presented jury question as to
manner in which killing occurred, instruction on second-degree murder was properly
given although state contended that crime constituted first-degree murder. State v.
Parks, 25 N.M. 395, 183 P. 433 (1919).

It was not error to submit issue of second-degree murder, where the accused was
convicted of a degree of crime properly within the evidence. State v. Armstrong, 61 N.M.
258, 298 P.2d 941 (1956).

Failure to instruct on lesser included offense of vehicular homicide. - District court
committed reversible error in refusing to instruct the jury on the lesser included offense
of vehicular homicide, where the evidence of the defendant's use of marijuana the night
before and the morning of the killing could have supported a conviction of vehicular
homicide while under the influence of drugs. State v. Omar-Muhammad, 105 N.M. 788,
737 P.2d 1165 (1987).

Aggravated battery lesser included offense of attempted murder. - In a prosecution
for attempted murder, the trial court properly instructed the jury on aggravated battery
as a lesser included offense at the state's request, because the elements of the lesser
crime were a subset of the elements of the charged crime and, further, the defendant
could not have committed the greater offense in the manner charged in the indictment
without also committing the lesser offense. State v. Meadors, 121 N.M. 38, 908 P.2d
731 (1995).

Failure to instruct on aggravated battery. - The jury found the defendant guilty of
attempted first degree murder, in that he had a deliberate intention to take the life of the
victim, not that he simply had knowledge that his acts created a strong probability of
great bodily harm. The jury having thus failed to find the lesser included offense of
attempted murder in the second degree, the failure to instruct on aggravated battery
was harmless. State v. Escamilla, 107 N.M. 510, 760 P.2d 1276 (1988).

Third-degree murder instruction. - In trial for murder under Laws 1891, ch. 80, 8§ 1
(40-24-1, 1953 Comp.), on indictment charging first-degree murder, the court was not
required to instruct as to murder in the third degree in absence of evidence that the
homicide was without intent. Territory v. Clark, 15 N.M. 35, 99 P. 697 (1909); Territory v.
Hendricks, 13 N.M. 300, 84 P. 523 (1906).



Under 1064, 1897, C.L., evidence necessitated instruction that jury had right to find
defendant guilty of second-degree murder, but did not justify like instruction as to
murder in third degree. Territory v. Kimmick, 15 N.M. 178, 106 P. 381 (1909).

When court has no duty to instruct on voluntary manslaughter. - Where neither
prosecution nor defense in a murder trial requested an instruction on voluntary
manslaughter, and both defendant and counsel stated that they did not desire such an
instruction despite the court's explanation that there was sufficient evidence to warrant
it, there was no duty for the trial court to instruct on voluntary manslaughter. State v.
Najar, 94 N.M. 193, 608 P.2d 169 (1980).

Defendant was not entitled to instructions specifically relating to his theory that a police
officer's search of his house was illegal and constituted provocation so as to reduce
murder to manslaughter. State v. Chamberlain, 112 N.M. 723, 819 P.2d 673 (1991).

Instruction on manslaughter improper. - It was error for the court to submit to the jury
an issue of whether defendant was guilty of voluntary manslaughter when the facts
established either first or second-degree murder, but could not support a conviction of
voluntary manslaughter and, accordingly, upon acquittal of murder and conviction of
voluntary manslaughter, a reversal and discharge of the accused was required. State v.
Lopez, 79 N.M. 282, 442 P.2d 594 (1968).

Where evidence in prosecution for murder made it clear that defendant did not Kkill
deceased "upon a sudden quatrrel, or in the heat of passion,” or "in the commission of
an unlawful act not amounting to a felony," or "of a lawful act which might produce death
in an unlawful manner, or without due caution and circumspection,” so as to make the
act "manslaughter,” instruction on manslaughter was not warranted. Territory v.
Archuleta, 16 N.M. 219, 114 P. 285 (1911).

Various theories submitted. - Where the evidence on provocation sufficient to reduce
the killing from murder to voluntary manslaughter and the evidence of self-defense was
conflicting, such questions were factual ones to be resolved by the jury, and the trial
court properly submitted the issues of second-degree murder, voluntary manslaughter
and self-defense to the jury. State v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App. 1977),
overruled on other grounds State v. Reynolds, 98 N.M. 527, 650 P.2d 811 (1982).

Overinclusive instruction intolerably confusing. - Defendant convicted of first-
degree murder for killing the victim by striking her with a cinder block after allegedly
raping her was entitled to reversal of conviction, even in absence of objection by
defendant at trial, where evidence supported judge's instruction on willful, deliberate or
premeditated killing, but did not support instructions on theories of felony murder;
murder by act dangerous to others, indicating depraved mind; or murder from deliberate
and premeditated design unlawfully and maliciously to effect death of any human being
(transferred intent). Such error was fundamental, since an intolerable amount of
confusion was introduced into the case, and defendant could have been convicted



without proof of all necessary elements. State v. DeSantos, 89 N.M. 458, 553 P.2d 1265
(1976).

Overinclusiveness reversible error. - Where defendant was indicted only under
Subsection A(3) of this section (for felony murder), it was reversible error to include the
willful, deliberate language of Subsection A(1) in the jury instructions. State v. Trivitt, 89
N.M. 162, 548 P.2d 442 (1976)(decided prior to 1980 amendment).

Confusing instruction on self-defense, critical issue in case, required reversal. State
v. Garcia, 83 N.M. 51, 487 P.2d 1356 (1971).

Confusing instruction raised on appeal. - Giving of a confusing instruction on
second-degree murder which first included, then excluded, premeditation, was
jurisdictional error, and could be first raised on appeal. State v. Buhr, 82 N.M. 371, 482
P.2d 74 (Ct. App. 1971).

Objections to form must be preserved. - Where instructions on second-degree
murder included the elements of the offense, without uncertainty, and were not
misleading, they contained neither jurisdictional defect nor fundamental error; asserted
inadequacy as to their form, not called to the attention of the trial court, was not
preserved for review. State v. Moraga, 82 N.M. 750, 487 P.2d 178 (Ct. App. 1971).

Error in instructions harmless. - Although the jury, not the judge or the district
attorney, was to determine the sentence imposed for first-degree murder, so that the
trial court was in error in failing to submit to the jury a form of verdict calling for the
death sentence, the error was harmless and could not be prejudicial to the accused.
State v. Sanchez, 58 N.M. 77, 265 P.2d 684 (1954).

Failure to instruct on lesser charges upheld. - In the murder trial of a prisoner for
killing a guard in which the death penalty was sought but not imposed, there was no
fundamental miscarriage of justice because of the failure to instruct on second degree
murder and voluntary manslaughter with respect to the officer's death, even though as
an initial matter the evidence might have been sufficient to support such instructions,
where the evidence supporting these lesser included offense instructions was not
"unequivocally strong." Trujillo v. Sullivan, 815 F.2d 597 (10th Cir.), cert. denied, 484
U.S. 929, 108 S. Ct. 296, 98 L. Ed. 2d 256 (1987).

Refusal of cumulative instructions. - Where the trial court instructed the jury as to the
statutory definition of murder in the first degree; in another instruction listed the
essential elements thereof and instructed the jury that each of these elements must be
proven to the jury's satisfaction beyond a reasonable doubt; defined each of the
essential terms, such as willfully, express malice, deliberation, etc.; and gave an
instruction concerning the effect on defendant's state of mind from intoxication, it was
not error in refusing defendant's requested instructions which were merely cumulative of
the court's instruction. State v. Rushing, 85 N.M. 540, 514 P.2d 297 (1973).



Trial court was not in error when it refused to give defendant's requested instruction on
exculpatory statements contained in his confession, since the court adequately
instructed on self-defense, and since defendant's own testimony corresponded to the
exculpatory matter contained in the confession. State v. Casaus, 73 N.M. 152, 386 P.2d
246 (1963).

Use of jury instructions. - New Mexico U.J.l. Crim. 2.00 (now see UJI 14-201) does
not change the necessary elements to be proven for a conviction of first-degree murder,
and it was not error to use it in advance of the effective date. State v. Noble, 90 N.M.
360, 563 P.2d 1153 (1977).

Answering jury's questions. - Since, under 40-24-10, 1953 Comp., the jury had sole
responsibility for fixing the penalty for murder in the first degree, it was not error for the
trial court to answer the jury's inquiry for information relating to the possibility of parole
or pardon or a verdict of life imprisonment by quoting applicable constitutional and
statutory provisions. State v. Nelson, 65 N.M. 403, 338 P.2d 301, cert. denied, 361 U.S.
877,80 S. Ct. 142, 4 L. Ed. 2d 115 (1959).

Xl. MALICE.

Compiler's notes. - Prior to the 1980 amendment, "malice aforethought" was one of
the elements of murder.

Malice could exist without deliberate intention to take human life, and might be
express or implied. State v. Smith, 26 N.M. 482, 194 P. 869 (1921).

Express and implied malice. - A finding of express malice is mandatory in order to
support a conviction of first-degree murder, while implied malice will suffice for second-
degree murder. State v. Vigil, 87 N.M. 345, 533 P.2d 578 (1975).

Implied malice does not suffice to constitute first-degree murder in this jurisdiction. State
v. Ulibarri, 67 N.M. 336, 355 P.2d 275 (1960).

Finding of express malice mandatory to support first-degree murder conviction. State v.
Hamilton, 89 N.M. 746, 557 P.2d 1095 (1976); State v. Hicks, 89 N.M. 568, 555 P.2d
689 (1976).

Failure to so instruct a jurisdictional error. - An instruction permitting conviction for
first-degree murder, based upon a finding of implied rather than express malice, was
incomplete and misleading and constituted reversible error. Being jurisdictional, the
issue could be raised for the first time on appeal although defense counsel had made
no objection to the instruction at the time of trial. State v. Hicks, 89 N.M. 568, 555 P.2d
689 (1976).

Absence of evidence of malice. - Where the state presented no evidence,
circumstantial or otherwise, as to express malice on the part of defendant, and there



was no showing of a deliberate intention unlawfully to take away the life of a fellow
creature, the conviction of first-degree murder must be reversed. State v. Vigil, 87 N.M.
345, 533 P.2d 578 (1975).

Inference of malice authorized. - The propositions that malice must be proved and not
inferred, and that premeditation must be proved and not be presumed are true if they
are intended to mean that there must be some evidence in the case from which the jury
can conclude that there was malice and premeditation; but they are not true if intended
to mean that malice and premeditation must be proved directly by evidence. The jury
has the right to infer their existence from actions or words of the accused, or collateral
circumstances proved before them, and without this right in the majority of cases, it
would be impossible to prove them at all. Territory v. Romine, 2 N.M. 114 (1881).

Express malice established. - Killing was with express malice so as to sustain
conviction of murder where facts established that the defendant planned to force sexual
intercourse with decedent, that decedent threatened to report him, and that defendant
thereupon stabbed her to death because he was frightened. State v. Young, 51 N.M.
77,178 P.2d 592 (1947).

Malice necessary to sustain second-degree murder conviction may be implied. State
v. Ochoa, 61 N.M. 225, 297 P.2d 1053 (1956).

Malice may be implied by use of deadly weapon. State v. Vigil, 87 N.M. 345, 533 P.2d
578 (1975); State v. Quintana, 86 N.M. 666, 526 P.2d 808 (Ct. App.), cert. denied, 86
N.M. 656, 526 P.2d 798 (1974).

Although it is frequently difficult, if not impossible, to pinpoint specific items of evidence
that bear upon malice, malice may be implied from the mere fact that a deadly weapon
was used. State v. Casaus, 73 N.M. 152, 386 P.2d 246 (1963).

Malice implied by lack of provocation. - Malice could be implied from evidence of
absence of provocation or from the undisputed fact that the killing was with a deadly
weapon. State v. McFerran, 80 N.M. 622, 459 P.2d 148 (Ct. App.), cert. denied, 80 N.M.
731, 460 P.2d 261 (1969).

Malice implied by fact of unlawful killing. - Malice supporting conviction of second-
degree murder would be implied if, by reason of intoxication, defendant was incapable
of the cool and deliberate premeditation necessary to constitute first-degree murder, but
the killing was unlawful. State v. Cooley, 19 N.M. 91, 140 P. 1111 (1914).

But may not be inferred from mere carrying of gun. State v. Ochoa, 61 N.M. 225,
297 P.2d 1053 (1956).

It is within province of jury to imply malice in a case where a killing with a deadly
weapon has been established. State v. Ochoa, 61 N.M. 225, 297 P.2d 1053 (1956);
State v. Gilbert, 37 N.M. 435, 24 P.2d 280 (1933).



Ordinary malice. - Refusal to find "intensified or first-degree malice" left a residuum of
ordinary malice which constituted second-degree murder. State v. Reed, 39 N.M. 44, 39
P.2d 1005 (1934).

Torture. - Under former law murder perpetrated by means of torture was first-degree

murder, whether or not done with deliberation and malice aforethought to effect death.
State v. Reed, 39 N.M. 44, 39 P.2d 1005 (1934).

30-2-2. Repealed.
ANNOTATIONS

Repeals. - Laws 1980, ch. 21, § 2, repeals 30-2-2 NMSA 1978, relating to malice.
30-2-3. Manslaughter.
Manslaughter is the unlawful killing of a human being without malice.

A. Voluntary manslaughter consists of manslaughter committed upon a sudden quarrel
or in the heat of passion.

Whoever commits voluntary manslaughter is guilty of a third degree felony resulting in
the death of a human being.

B. Involuntary manslaughter consists of manslaughter committed in the commission of
an unlawful act not amounting to felony, or in the commission of a lawful act which
might produce death in an unlawful manner or without due caution and circumspection.

Whoever commits involuntary manslaughter is guilty of a fourth degree felony.

History: 1953 Comp., 8 40A-2-3, enacted by Laws 1963, ch. 303, § 2-3; 1994, ch. 23, §
2.

ANNOTATIONS
l. General Consideration.

I. Voluntary Manslaughter.
II. Involuntary Manslaughter.

A. In General.

B. Proximate Cause.
V. Evidence.

V. Jury Instructions.

|. GENERAL CONSIDERATION.

Cross references. - For homicide by vehicle, see 66-8-101 NMSA 1978.



For negligence of overseer of coal mine which caused death, being deemed
manslaughter, see 69-14-18 NMSA 1978.

For instruction on voluntary manslaughter, see UJI 14-220.

The 1994 amendment, effective July 1, 1994, added "resulting in the death of a human
being" at the end of the second paragraph of both Subsections A and B.

Applicability. - Laws 1994, ch. 23, § 4 makes the provisions of the act applicable only
to persons sentenced for crimes committed on or after the effective date of the act.

Crime and punishment properly separated. - The fact that the former manslaughter
statute, 40-24-7, 1953 Comp., merely defined the offense, while 40-24-10, 1953 Comp.,
provided the penalty, does not mean that the statute was defective or the acts defined
not crimes; crime and punishment can be separated and distinguished by the
legislature. State v. McFall, 67 N.M. 260, 354 P.2d 547 (1960).

Applicability to motor vehicle accidents. - This section, the involuntary manslaughter
statute, was in no sense repealed by adoption of the negligent homicide statute (64-22-
1, 1953 Comp.), but has been in full force and effect at all times; although cases of
death resulting from driving while under the influence of intoxicating liquor were taken
out from under its operation by adoption of 66-8-102 NMSA 1978, which made driving
under the influence a felony, because when a death resulted it would not be "in the
commission of an unlawful act not amounting to a felony," upon repeal of the negligent
homicide statute by Laws 1957, ch. 239, § 7, and reinstatement of the offense of driving
under the influence as a misdemeanor by Laws 1955, ch. 184, § 8, the reapplicability of
the involuntary manslaughter statute automatically ensued. State v. Deming, 66 N.M.
175, 344 P.2d 481 (1959).

Manslaughter is one of the four kinds of homicide, and is included within a charge
of murder. State v. La Boon, 67 N.M. 466, 357 P.2d 54 (1960); State v. McFall, 67 N.M.
260, 354 P.2d 547 (1960).

Manslaughter is included in the charge of murder. State v. Rose, 79 N.M. 277, 442 P.2d
589 (1968), cert. denied, 393 U.S. 1028, 89 S. Ct. 626, 21 L. Ed. 2d 571 (1969).

Manslaughter not "necessarily included" in murder. - Under appropriate
circumstances, where there is evidence that the defendant acted as a result of sufficient
provocation, a charge of manslaughter could properly be said to be included in a charge
of murder, and, accordingly, it would not be error to submit N.M.U.J.l. Crim. 2.20 (now
see UJI 14-220) to the jury; however, it cannot seriously be maintained that
manslaughter is invariably "necessarily included" in murder, since different kinds of
proof are required to establish the distinct offenses. Smith v. State, 89 N.M. 770, 558
P.2d 39 (1976).



Open charge of murder adequate. - A charge of murder in violation of statutes
pertaining to first and second-degree murder and voluntary and involuntary
manslaughter is not a charge of mutually exclusive crimes, nor is it a charge of distinct
and separate offenses; rather, the charge is an open charge of murder, a form of
charging approved, under which the jury is to be instructed on the degrees of the
unlawful killing for which there is evidence, and it gave defendant notice that he must
defend against a charge of unlawfully taking a human life. State v. King, 90 N.M. 377,
563 P.2d 1170 (Ct. App. 1977), overruled on other grounds State v. Reynolds, 98 N.M.
527, 650 P.2d 811 (1982).

Information sufficiently particular. - Information charging manslaughter, which
enumerated the section defining the offense and the section fixing the penalty, did not
contravene N.M. Const., art. I, § 14; although defendant was entitled "to demand the
nature and cause of the accusation,” against him, that remedy was available by way of
a bill of particulars. State v. Romero, 69 N.M. 187, 365 P.2d 58 (1961).

Information insufficient. - An information was insufficient which charged that
defendants willfully and feloniously killed named person contrary to statute. State v.
Gray, 38 N.M. 203, 30 P.2d 278 (1934).

Permissible to convict accessory of lesser offense. - The fact that the accessory
was convicted of involuntary manslaughter while the principal was convicted of
voluntary manslaughter is a permissible result under the accessory statute. State v.
Holden, 85 N.M. 397, 512 P.2d 970 (Ct. App.), cert. denied, 85 N.M. 380, 512 P.2d 953
(1973).

Review of unpreserved error. - Court would consider errors in record in a close case
notwithstanding failure of counsel to properly save question for review, but would not
imply that it would reverse a conviction which was manifestly correct merely because
defense counsel did not try the case as well as he might have. State v. Varos, 69 N.M.
19, 363 P.2d 629 (1961), distinguished in State v. Chavez, 80 N.M. 786, 461 P.2d 919
(Ct. App. 1969).

Suspension of convicted attorney. - Plea of guilty to crime of involuntary
manslaughter, resulting from driving under the influence, supported recommendation of
suspension of defendant attorney from practice of law. In re Morris, 74 N.M. 679, 397
P.2d 475 (1964).

Law reviews. - For article, "The Confusing Law of Criminal Intent in New Mexico," see
5 N.M.L. Rev. 63 (1974).

For symposium, "The Impact of the Equal Rights Amendment on the New Mexico
Criminal Code," see 3 N.M.L. Rev. 106 (1973).

For annual survey of New Mexico law relating to criminal law, see 12 N.M.L. Rev. 229
(1982).



For article, "Sufficiency of Provocation for Voluntary Manslaughter in New Mexico:
Problems in Theory and Practice,” see 12 N.M.L. Rev. 747 (1982).

For annual survey of New Mexico law relating to criminal law, see 13 N.M.L. Rev. 323
(1983).

For article, "The Guilty But Mentally Ill Verdict and Plea in New Mexico," see 13 N.M.L.
Rev. 99 (1983).

For article, "Survey of New Mexico Law, 1982-83: Criminal Law," see 14 N.M.L. Rev. 89
(1984).

For article, "Unintentional homicides caused by risk-creating conduct: Problems in
distinguishing between depraved mind murder, second degree murder, involuntary
manslaughter, and noncriminal homicide in New Mexico," 20 N.M.L. Rev. 55 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 88 54 to 70.

Wanton or reckless use of firearm without express intent to inflict injury, 5 A.L.R. 603,
23 A.L.R. 1554.

Negligent homicide as affected by negligence or other misconduct of the decedent, 67
A.L.R.922.

Test or criterion of term "culpable negligence," "criminal negligence" or "gross
negligence,"” appearing in statute defining or governing manslaughter, 161 A.L.R. 10.

Sleep or drowsiness of operator of automobile as affecting charge of negligent
homicide, 63 A.L.R.2d 983.

Manslaughter, who other than actor is liable for, 95 A.L.R.2d 175.

Spouse's confession of adultery as affecting degree of homicide involved in killing
spouse or his or her paramour, 93 A.L.R.3d 925.

Criminal liability for injury or death caused by operation of pleasure boat, 8 A.L.R.4th
886.

Single act affecting multiple victims as constituting multiple assaults or homicides, 8
A.L.R.4th 960.

Propriety of manslaughter conviction in prosecution for murder, absent proof of
necessary elements of manslaughter, 19 A.L.R.4th 861.

Corporation's criminal liability for homicide, 45 A.L.R.4th 1021.



Homicide: physician's withdrawal of life supports from comatose patient, 47 A.L.R.4th
18.

40 C.J.S. Homicide 88 69 to 92.
II. VOLUNTARY MANSLAUGHTER.

Meaning of "unlawful". - Subsection A defines voluntary manslaughter as "the
unlawful killing of a human being without malice upon a sudden quarrel or in the heat of
passion." From 30-2-1 NMSA 1978 it may be inferred that "unlawful" means "without
lawful justification or excuse." State v. Parish, 118 N.M. 39, 878 P.2d 988 (1994).

Provocation part of voluntary manslaughter. - Although the court has not ruled
unequivocally either that provocation is or is not an "element" of voluntary
manslaughter, there must be some evidence that the killing was committed upon a
sudden quarrel or in the heat of passion in order for a conviction of voluntary
manslaughter to stand; in this sense, provocation is a part of voluntary manslaughter.
Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).

Nature of sufficient provocation. - To reduce the killing from murder to voluntary
manslaughter all that is required is sufficient provocation to excite in the mind of the
defendant such emotions as either anger, rage, sudden resentment or terror as may be
sufficient to obscure the reason of an ordinary man, and to prevent deliberation and
premeditation, and to exclude malice, and to render the defendant incapable of cool
reflection. State v. Harrison, 81 N.M. 623, 471 P.2d 193 (Ct. App.), cert. denied, 81 N.M.
668, 472 P.2d 382 (1970).

Evidence of provocation sufficient to reduce a charge of second-degree murder to
voluntary manslaughter must be such as would affect the ability to reason and cause a
temporary loss of self control in ordinary person of average disposition. State v.
Jackson, 99 N.M. 478, 660 P.2d 120 (Ct. App.), rev'd on other grounds, 100 N.M. 487,
672 P.2d 660 (1983).

Words insufficient provocation. - No mere words, however opprobrious or indecent,
were deemed sufficient to arouse ungovernable passion, so as to reduce a homicide
from murder to manslaughter. State v. Truijillo, 27 N.M. 594, 203 P. 846 (1921). See
State v. Lujan, 94 N.M. 232, 608 P.2d 1114 (1980), but see Sells v. State, 98 N.M. 786,
653 P.2d 162 (1982).

Words alone, however scurrilous or insulting, will not furnish adequate provocation to
make a homicide voluntary manslaughter. State v. Castro, 92 N.M. 585, 592 P.2d 185
(Ct. App.), cert. denied, 92 N.M. 621, 593 P.2d 62 (1979), but see Sells v. State, 98
N.M. 786, 653 P.2d 162 (1982).

Words and push insufficient provocation. - Even if it was true, as the defendant had
told a witness, that his stepdaughter had pushed him and threatened that her father



would come from California and kill him, this would not be adequate to constitute
sufficient provocation and to require a jury charge on voluntary manslaughter. State v.
Stills, 1998-NMSC-009, 125 N.M. 66, 957 P.2d 51.

"Informational words" may constitute adequate provocation. - Informational words,
as distinguished from mere insulting words, may constitute adequate provocation. The
substance of the informational words spoken, the meaning conveyed by those
informational words and the ensuing arguments and other actions of the parties, when
taken together, can amount to provocation. Sells v. State, 98 N.M. 786, 653 P.2d 162
(1982).

Sudden quarrel or passion mandatory. - Evidence of a sudden quarrel or heat of
passion, tending to show provocation sufficient to negate malice and reduce the degree
of felonious homicide from murder to manslaughter, is indispensable to a conviction for
voluntary manslaughter. Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).

To convict of voluntary manslaughter, the jury must have evidence that there was a
sudden quarrel or heat of passion at the time of the commission of the crime (in order,
under the common-law theory, to show that the killing was the result of provocation
sufficient to negate the presumption of malice). Smith v. State, 89 N.M. 770, 558 P.2d
39 (1976). See State v. Castro, 92 N.M. 585, 592 P.2d 185 (Ct. App.), cert. denied, 92
N.M. 621, 593 P.2d 62 (1979).

It is voluntary manslaughter when the killing is committed upon a sudden quarrel or in
the heat of passion. State v. Harrison, 81 N.M. 623, 471 P.2d 193 (Ct. App.), cert.
denied, 81 N.M. 668, 472 P.2d 382 (1970).

Sudden anger or heat of passion and provocation must concur to make a homicide
voluntary manslaughter. State v. Castro, 92 N.M. 585, 592 P.2d 185 (Ct. App.), cert.
denied, 92 N.M. 621, 593 P.2d 62 (1979).

Provocation must concur with sudden anger or heat of passion, such that an ordinary
person would not have cooled off before acting. Sells v. State, 98 N.M. 786, 653 P.2d
162 (1982).

Evidence of passion or quarrel sufficient. - Where there was sufficient evidence,
even under the circumstances testified to by the appellant herself, from which the jury
could find that the shooting occurred in the heat of passion or as the result of a sudden
quarrel, there was sufficient evidence to sustain the manslaughter conviction. State v.
Rose, 79 N.M. 277, 442 P.2d 589 (1968), cert. denied, 393 U.S. 1028, 89 S. Ct. 626, 21
L. Ed. 2d 571 (1969).

Evidence of "sudden quarrel” insufficient. - Evidence which may support an
inference of a smoldering desire within the defendant to avenge his former girl friend
dating another male by doing away with both of them would not support an inference of
a "sudden quarrel”; nor can such facts be held to give rise to that provocation



recognized in the law as being adequate and proper to negate the presumption of
malice. State v. Robinson, 94 N.M. 693, 616 P.2d 406 (1980).

Passion engendered by fear. - Instruction as to voluntary manslaughter was not error
where, from defendant's own testimony, he shot deceased during heat of passion
engendered by fear or terror. State v. Vargas, 42 N.M. 1, 74 P.2d 62 (1937).

Transference of passion theory unauthorized. - Where there was no evidence that
such a condition as a sudden quarrel or the heat of passion existed between defendant
and his baby boy, the only evidence of quarrel or heat of passion being between
defendant and his wife, there was no evidence tending to establish voluntary
manslaughter, since the weight of authority is against allowing transference of one's
passion from the object of the passion to a related bystander. State v. Gutierrez, 88
N.M. 448, 541 P.2d 628 (Ct. App. 1975).

To reduce murder to voluntary manslaughter, victim must be source of provocation.
State v. Manus, 93 N.M. 95, 597 P.2d 280 (1979).

If the defendant intentionally caused the victim to do acts which the defendant could
claim provoked him, he cannot kill the victim and claim that he was provoked; in such
case, the circumstances show that he acted with malice aforethought, and the offense is
murder. State v. Manus, 93 N.M. 95, 597 P.2d 280 (1979).

Acts of peace officer insufficient. - Acts of a peace officer exercising his duties in a
lawful manner cannot rise to the level of sufficient provocation. State v. Manus, 93 N.M.
95, 597 P.2d 280 (1979).

Exercise of legal right insufficient. - The exercise of a legal right, no matter how
offensive, is not such provocation as lowers the grade of homicide from murder to
voluntary manslaughter. State v. Manus, 93 N.M. 95, 597 P.2d 280 (1979); State v.
Marquez, 96 N.M. 746, 634 P.2d 1298 (Ct. App. 1981).

Distinction between manslaughter and self-defense. - The line of demarcation
between a homicide which amounts to voluntary manslaughter and one which amounts
to justifiable homicide in self-defense is not always clearly defined and depends upon
the facts of each case as it arises; those facts are for the jury, under instructions from
the court. State v. Harrison, 81 N.M. 623, 471 P.2d 193 (Ct. App.), cert. denied, 81 N.M.
668, 472 P.2d 382 (1970).

Conviction for manslaughter on failure of self-defense plea. - When facts are
present which give rise to a plea of self-defense, it is not unreasonable that if the plea
fails, the accused should be found guilty of voluntary manslaughter. State v. Harrison,
81 N.M. 623, 471 P.2d 193 (Ct. App.), cert. denied, 81 N.M. 668, 472 P.2d 382 (1970);
State v. Lopez, 79 N.M. 282, 442 P.2d 594 (1968).



Whenever the evidence is sufficient to rase a question of self-defense, an instruction on
voluntary manslaughter should also be submitted to the jury if the evidence supports
sufficient provocation of fear for one's own safety. State v. Abeyta, 120 N.M. 233, 901
P.2d 164 (1995).

Not manslaughter absent supporting evidence. - Where defendant contended he
shot deceased solely to protect himself from a threatened attack, and stated that at the
time he shot and killed deceased he was calm and cool, being by nature so disposed,
the trial court was correct in refusing to submit the issue of voluntary manslaughter to
the jury. State v. Luttrell, 28 N.M. 393, 212 P. 739 (1923).

Unnecessary force in defending self. - Defendant's choice of deadly force when
confronted with a possible battery of less than deadly force would sustain a conviction
of voluntary manslaughter but not for murder. State v. McLam, 82 N.M. 242, 478 P.2d
570 (Ct. App. 1970).

Killing of fleeing, would-be felon. - A well-founded belief that a known felony was
about to be committed will extenuate a homicide committed in prevention of the
supposed crime, and this upon a principle of necessity; but when the necessity ceases,
and the supposed felon flees, and thereby abandons his proposed design, a killing in
pursuit, however well-grounded the belief may be that he intended to commit a felony,
will not extenuate the offense of the pursuer. Brown v. Martinez, 68 N.M. 271, 361 P.2d
152 (1961).

Accidental killing will not support conviction of voluntary manslaughter. State v. Lopez,
79 N.M. 282, 442 P.2d 594 (1968).

Diminished responsibility for manslaughter. - The defense of diminished
responsibility is analogous to that of insanity, in that expert testimony on the issue of
diminished responsibility by reason of mental disease or defect is not conclusive on the
fact finder. The jury is free to believe or disbelieve such testimony, and if such testimony
is disbelieved the presumption of full responsibility, which is viewed as included in the
presumption of sanity, remains in effect. State v. Holden, 85 N.M. 397, 512 P.2d 970
(Ct. App.), cert. denied, 85 N.M. 380, 512 P.2d 953 (1973).

Issue of responsibility properly submitted. - Evidence of insanity may be so
overwhelming as to require the direction of a verdict of acquittal, as may be evidence of
diminished responsibility. Where the evidence was not of such a quality as to require a
directed verdict, the issue of defendant's responsibility for the crime of voluntary
manslaughter was properly submitted to the jury. State v. Holden, 85 N.M. 397, 512
P.2d 970 (Ct. App.), cert. denied, 85 N.M. 380, 512 P.2d 953 (1973).

Effect of conviction unsupported by evidence. - Itis error for the court to submit to
the jury an issue of whether defendant was guilty of voluntary manslaughter when the
facts establish either first or second-degree murder, but could not support a conviction
of voluntary manslaughter and, accordingly, upon acquittal of murder and conviction of



voluntary manslaughter, a reversal and discharge of the accused is required. State v.
Lopez, 79 N.M. 282, 442 P.2d 594 (1968).

No double jeopardy violations for sentence enhancements. - Upon conviction of
voluntary manslaughter, with firearm enhancement, imposition of a three-year sentence
under this section, plus an additional three-year sentence under 31-18-15 NMSA 1978,
and an additional one-year firearm enhancement, did not result in multiple punishments
for the same offense in violation of double jeopardy. State v. Alvarado, 1997-NMCA-
027, 123 N.M. 187, 936 P.2d 869.

[ll. INVOLUNTARY MANSLAUGHTER.
A. IN GENERAL.

Involuntary manslaughter statute excludes all cases of intentional killing, and
includes only unintentional killings by acts unlawful, but not felonious, or lawful, but
done in an unlawful manner, or without due caution and circumspection; the killing must
be unintentional to constitute involuntary manslaughter, and, if it is intentional and not
justifiable, it belongs in some one of the classes of unlawful homicide of a higher degree
than involuntary manslaughter. State v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App.
1977), overruled on other grounds State v. Reynolds, 98 N.M. 527, 650 P.2d 811
(1982).

Involuntary manslaughter was confined to cases where the killing was unintentional.
State v. Pruett, 27 N.M. 576, 203 P. 840 (1921).

Involuntary manslaughter may be committed by both unlawful and lawful acts. State
v. Grubbs, 85 N.M. 365, 512 P.2d 693 (Ct. App. 1973).

Distinction between lawful and unlawful acts. - In distinguishing between unlawful
and lawful acts, the statute applies the language, defined by the courts to mean criminal
negligence, only to the lawful act portion of the statute. State v. Grubbs, 85 N.M. 365,
512 P.2d 693 (Ct. App. 1973).

Criminal negligence is not element of involuntary manslaughter by unlawful act
under Subsection B, nor the negligence which is a part of 30-7-4 NMSA 1978 (relating
to negligent use or handling of a weapon). State v. Grubbs, 85 N.M. 365, 512 P.2d 693
(Ct. App. 1973).

Criminal negligence required for involuntary manslaughter by lawful act. - A killing
by lawful act, to be involuntary manslaughter, depends on whether the lawful act was
done in an unlawful manner or without due caution and circumspection. The phrase
"without due caution and circumspection” has been held to involve the concept of
"criminal negligence," which concept includes conduct which is reckless, wanton or
willful. State v. Grubbs, 85 N.M. 365, 512 P.2d 693 (Ct. App. 1973).



A showing of criminal negligence is required for conviction of involuntary
manslaughter, whether based on an "unlawful act" or "lawful act". State v. Yarborough,
120 N.M. 669, 905 P.2d 209 (Ct. App. 1995), aff'd, 1996-NMSC-068, 122 N.M. 596, 930
P.2d 131.

Reckless disregard of others. - Merely driving on the wrong side of the road could be
inadvertence and not sufficient to convict, but driving on the wrong side of the road
coming up a hill, where visibility was obstructed, showed a heedless and reckless
disregard of the rights of others. Garrett v. Howden, 73 N.M. 307, 387 P.2d 874 (1963).

Inadvertently allowing an automobile to encroach upon the wrong side of the road while
going up an incline so steep cars beyond its crest may not be seen constitutes a
reckless, willful and wanton disregard of consequences to others, and will support
conviction for manslaughter if one be killed as a result thereof. State v. Rice, 58 N.M.
205, 269 P.2d 751 (1954).

Negligent use of weapon. - A conviction of involuntary manslaughter by negligent use
of a weapon requires negligence which is ordinary. State v. Grubbs, 85 N.M. 365, 512
P.2d 693 (Ct. App. 1973).

Use of firearm enhancement for negligent use. - Under the facts of this case, the
state was required to prove that the defendant negligently used a firearm to commit a
noncapital felony and this conduct resulted in the death of a human being. Use of a
firearm is the same conduct required to enhance the defendant's sentence under 31-18-
16A NMSA 1978. Because the state would not be required to prove any additional facts
in order to have the defendant's sentence enhanced, the firearm enhancement statute is
subsumed within the offense of involuntary manslaughter by negligent use of a firearm.
State v. Franklin, 116 N.M. 565, 865 P.2d 1209 (Ct. App. 1993).

Defense to involuntary manslaughter. - Defendant charged with involuntary homicide
could raise the theory of self-defense and was entitled to a jury instruction on her theory
of defense of another. Any anomalies in the evidence will be resolved by the properly
instructed jury. State v. Gallegos, 2001-NMCA-021, N.M. , 22 P.3d 689, cert. denied,
N.M., 26 P.3d 103 (2001).

Negligent self-defense as involuntary manslaughter. - If defendant could be viewed
as in a position where his safety or the safety of his friend was threatened, and if in an
attempt to protect himself or ward off the attackers, defendant inadvertently shot the
victim, then his actions could be viewed as a lawful act of self-defense committed in a
unlawful manner or without due caution and circumspection, such that an instruction on
involuntary manslaughter based on negligent self-defense should have been given.
State v. Arias, 115 N.M. 93, 847 P.2d 327 (Ct. App. 1993), overruled on other grounds,
State v. Abeyta, 1995-NMSC-052, 120 N.M. 233, 901 P.2d 164 (1995).



If a defendant shoots someone in imperfect self-defense, the charge of murder can only
be mitigated to voluntary manslaughter and an instruction on involuntary manslaughter
is inappropriate. State v. Abeyta, 120 N.M. 233, 901 P.2d 164 (1995).

Accidental shooting in process of imperfect self-defense. - While a claim of
imperfect self-defense does not give rise to the need for an involuntary manslaughter
instruction, a claim of accidental shooting might; furthermore, it is possible for an
accidental shooting to occur in the process of imperfect self-defense. State v. Abeyta,
120 N.M. 233, 901 P.2d 164 (1995).

Resisting search. - Homicide committed in resisting deputy sheriff who was searching
defendant's house without a warrant was involuntary manslaughter if the resistance
constituted a misdemeanor, as when the deputy was merely engaged in the "execution
of his office," and instruction leaving jury to determine the degree of murder was
erroneous. State v. Welch, 37 N.M. 549, 25 P.2d 211 (1933).

Inflicting a beating is an unlawful act. State v. Holden, 85 N.M. 397, 512 P.2d 970
(Ct. App.), cert. denied, 85 N.M. 380, 512 P.2d 953 (1973).

Involuntary manslaughter instruction improper. - Inflicting a beating is an unlawful
act, and accordingly, there was no basis for an instruction on involuntary manslaughter
by lawful act, nor was there any basis for an instruction on manslaughter by unlawful act
not amounting to a felony at defendant's trial for murder of his baby boy. State v.
Gutierrez, 88 N.M. 448, 541 P.2d 628 (Ct. App. 1975).

No foundation for involuntary theory. - Where the uncontradicted evidence showed
that defendant killed her husband with two and possibly three well-placed shots into his
person fired at close range while he lay on the couch and defendant stood over him with
a pistol purchased by defendant earlier in the day, and immediately following a
discussion about the victim leaving the defendant, no foundation existed for an
instruction on involuntary manslaughter, and the trial court properly refused to instruct
on this theory of the case. State v. Gardner, 85 N.M. 104, 509 P.2d 871, cert. denied,
414 U.S. 851, 94 S. Ct. 145, 38 L. Ed. 2d 100 (1973).

Intentional shooting not involuntary manslaughter. - The killing of a person by
intentionally shooting him with a rifle, if not justified by the law of self-defense, would
constitute at least an assault with a deadly weapon, and would be a felony, and hence
not involuntary manslaughter. State v. Pruett, 27 N.M. 576, 203 P. 840 (1921).

Homicide by vehicle statute preempts manslaughter statute. - The specific
homicide by vehicle statute, 66-8-101 NMSA 1978, preempts the involuntary
manslaughter statute in unintentional vehicular homicide cases. State v. Yarborough,
120 N.M. 669, 905 P.2d 209 (Ct. App. 1995), aff'd, 1996-NMSC-068, 122 N.M. 596, 930
P.2d 131.



The careless driving statute, 66-8-114 NMSA 1978, which requires a showing of only
civil negligence, cannot be used as the basis for involuntary manslaughter. State v.
Yarborough, 120 N.M. 669, 905 P.2d 209 (Ct. App. 1995), aff'd, 1996-NMSC-068, 122
N.M. 596, 930 P.2d 131.

Evidence insufficient to convict. - Evidence that defendant was driving an unfamiliar
car over relatively unfamiliar roads, that 800 feet north of where the accident occurred
defendant drove over a hill with a 2% grade with a curve at the bottom of it and did not
slow down, that defendant had consumed two beers before the accident, and that,
unknown to defendant, the tire that blew out was defective, even when considered
cumulatively, failed to disclose the state of mind required to be shown for a conviction
under this section. State v. Hayes, 77 N.M. 225, 421 P.2d 439 (1966).

Health and safety violations. - Subsection B of this section is applicable to violations
of the New Mexico Occupational Health and Safety Act. 1973-74 Op. Att'y Gen. No. 73-
32.

Willful violation of a state occupational health and safety standard which causes the
death of an employee would appear to constitute a violation of Subsection B of this
section. 1973-74 Op. Att'y Gen. No. 73-32.

B. PROXIMATE CAUSE.

Proximate cause requisite for conviction. - Unlawful act must constitute proximate
cause of the homicide to warrant a conviction of involuntary manslaughter. State v.
Seward, 46 N.M. 84, 121 P.2d 145 (1942).

Proximate cause not necessarily direct immediate cause. - The act of defendant

must be a proximate cause of death but need not be the direct immediate cause; it is
sufficient if the direct cause resulted naturally from the act of accused. State v. Fields,
74 N.M. 559, 395 P.2d 908 (1964).

Proximate cause in reckless driving. - Wanton and reckless operation of an
automobile which must be shown as proximate cause of a death in order to secure a
conviction for involuntary manslaughter is not different from that required to be shown
under guest statute (64-24-1, 1953 Comp.) before one injured may recover against
driver host. State v. Hayes, 77 N.M. 225, 421 P.2d 439 (1966); State v. Clarkson, 58
N.M. 56, 265 P.2d 670 (1954).

Heedless or reckless disregard of others. - To establish heedlessness or reckless
disregard of the right of others, a particular state of mind that comprehends evidence of
an utter irresponsibility on the part of the defendant or of a conscious abandonment of
any consideration for the safety of passengers must be established. State v. Hayes, 77
N.M. 225, 421 P.2d 439 (1966).



Criminal negligence in driving while intoxicated. - The act of an intoxicated person

in driving an automobile recklessly might be such criminal negligence as would warrant
a finding of manslaughter if such operation of the automobile was the proximate cause

of death. State v. Sisneros, 42 N.M. 500, 82 P.2d 274 (1938).

Contributory negligence no defense. - Conduct of the driver of car struck by
defendant had no application in trial for manslaughter, since it was the criminal
negligence of defendant that caused the deaths of the two victims. State v. Romero, 69
N.M. 187, 365 P.2d 58 (1961).

Evidence of reckless driving as proximate cause sufficient. - Evidence that
defendant struck vehicle in which decedents were riding on a well-lighted street from the
rear, that he was driving at a speed of between 60 to 80 m.p.h. in a 35 m.p.h. zone
immediately prior to the collision and that he was intoxicated, established beyond any
reasonable doubt that his conduct in driving was the proximate cause of the accident,
and that it was so reckless, wanton and willful as to show an utter disregard for the
rights of others. State v. Romero, 69 N.M. 187, 365 P.2d 58 (1961).

Proximate cause not recklessness. - Where statements of defendant and his
companion, which were introduced by the state, and not controverted, negatived any
wanton or reckless operation of the car, or any high speed, and were corroborated to a
great extent by a witness for the state who was a companion of the deceased at the
time of the accident, the evidence did not establish that the proximate cause of the fatal
striking of deceased was the wanton or reckless operation of the vehicle by the
defendant. State v. Clarkson, 58 N.M. 56, 265 P.2d 670 (1954).

Nor unlawfully carrying weapon. - Involuntary manslaughter was not proved by
evidence that a loaded revolver fell to the floor at a public dance and discharged, killing
another, since unlawful act of carrying the weapon was not proximate cause of death.
State v. Nichols, 34 N.M. 639, 288 P. 407 (1930).

Instruction on unlawful act improper absent proximate cause. - Unless it could be
said that failure of a defendant to have a driver's license in his possession at time and
place of accident was the proximate cause of death, an instruction that defendant was
guilty of involuntary manslaughter if it was found he operated the automobile without a
license or was under influence of intoxicating liquor would be erroneous. State v.
Seward, 46 N.M. 84, 121 P.2d 145 (1942).

IV. EVIDENCE.
Proof beyond reasonable doubt. - The burden of proof on the part of the state to
support a charge of manslaughter by automobile beyond a reasonable doubt is clearly

established in New Mexico. State v. Rice, 58 N.M. 205, 269 P.2d 751 (1954).

Establishment of corpus delicti. - In homicide cases, proof of the corpus delicti is
established when it is shown that the person whose death is alleged in the information



is in fact dead, and that the death was criminally caused. State v. Romero, 69 N.M. 187,
365 P.2d 58 (1961).

Proof of corpus delicti was established beyond a reasonable doubt where witness
testified that his wife and son were dead at the scene of the accident, that he took the
bodies to South Carolina, and was present when they were interred there. State v.
Romero, 69 N.M. 187, 365 P.2d 58 (1961).

Proof of victim's identity mandatory. - In this state, proof that the person killed is the
same person as the one charged in the indictment to have been killed is part of the
corpus delicti; failure so to prove is more than a variance between the charge and the
proof, it is a failure to prove that the crime charged has been committed. State v. Vallo,
81 N.M. 148, 464 P.2d 567 (Ct. App. 1970) (ordering defendant discharged since the
judgment was reversed for failure of proof rather than error in the trial proceedings).

Misrepresentation of polygraph's accuracy. - Verdict of jury finding defendant guilty
of voluntary manslaughter was tainted by introduction of testimony calculated to
prejudice the jury by implying that polygraph test was the ultimate in tests for truth,
which testimony cast doubts upon the truth and veracity of the defendant in a manner
not countenanced by the courts; it would not be allowed to stand. State v. Varos, 69
N.M. 19, 363 P.2d 629 (1961), distinguished in, State v. Chavez, 80 N.M. 786, 461 P.2d
919 (Ct. App. 1969).

Unrelated crimes. - Interjection of criminal offenses of narcotics pushing and heroin
smuggling in the opening statement and on cross-examination, which offenses were
irrelevant to the homicide for which defendant was being tried, constituted reversible
error under the circumstances. State v. Garcia, 83 N.M. 51, 487 P.2d 1356 (Ct. App.
1971).

Threat inadmissible. - Threat made by defendant against narcotics agent some 14
months prior to the crime, which did not point with any reasonable certainty to
deceased, a police officer, individually or as a member of a class, and about which
deceased was not shown to have had any knowledge, was not admissible as bearing
on defendant's actions toward deceased or to show why deceased acted as he did.
State v. Garcia, 83 N.M. 51, 487 P.2d 1356 (Ct. App. 1971).

Admitting evidence of threats prejudicial error. - Since a basic contention of defense
was that defendant acted in self-defense, improper admission of testimony as to a
threat made by defendant was prejudicial error. State v. Garcia, 83 N.M. 51, 487 P.2d
1356 (Ct. App. 1971).

Photographs of body. - The admission into evidence in a murder trial of photographs
of the decedent taken during her autopsy is proper if they are reasonably relevant to
material issues in the trial, showing the identity of the victim, and the number and
location of the wounds inflicted upon her body. State v. Ho'o, 99 N.M. 140, 654 P.2d
1040 (Ct. App. 1982).



V. JURY INSTRUCTIONS.

Submission of issue proper. - In prosecution on information charging first-degree
murder, the submission of voluntary manslaughter was not error. State v. Burrus, 38
N.M. 462, 35 P.2d 285 (1934).

Generally, it is for the jury to determine whether there is sufficient provocation under an
appropriate instruction on voluntary manslaughter. Sells v. State, 98 N.M. 786, 653 P.2d
162 (1982).

Question of degree for jury. - Where the evidence on provocation sufficient to reduce
the killing from murder to voluntary manslaughter and the evidence of self-defense was
conflicting, such questions were factual ones to be resolved by the jury, and the trial
court properly submitted the issues of second-degree murder, voluntary manslaughter
and self-defense to the jury. State v. King, 90 N.M. 377, 563 P.2d 1170 (Ct. App. 1977),
overruled on other grounds State v. Reynolds, 98 N.M. 527, 650 P.2d 811 (1982).

Defendant entitled to manslaughter instruction. - Any evidence tending to bring
homicide within grade of manslaughter entitled defendant to instruction on the law of
manslaughter, and it was fatal error to refuse it. State v. Crosby, 26 N.M. 318, 191 P.
1079 (1920); Territory v. Lynch, 18 N.M. 15, 133 P. 405 (1913).

If there is enough circumstantial evidence to raise an inference that the defendant was
sufficiently provoked to kill the victim, he is entitled to an instruction on manslaughter.
State v. Martinez, 95 N.M. 421, 622 P.2d 1041 (1981).

Defendant is entitled to instruction on voluntary manslaughter if there is some
evidence to support it. State v. Maestas, 95 N.M. 335, 622 P.2d 240 (1981); State v.
Marquez, 96 N.M. 746, 634 P.2d 1298 (Ct. App. 1981).

The defendant is entitled to an instruction on voluntary manslaughter as a lesser
included offense of murder in the first degree if there is evidence to support, or tending
to support, such an instruction. Sells v. State, 98 N.M. 786, 653 P.2d 162 (1982).

When court has no duty to instruct on voluntary manslaughter. - Where neither
prosecution nor defense in a murder trial requested an instruction on voluntary
manslaughter, and both defendant and counsel stated that they did not desire such an
instruction despite the court's explanation that there was sufficient evidence to warrant
it, there was no duty for the trial court to instruct on voluntary manslaughter. State v.
Najar, 94 N.M. 193, 608 P.2d 169 (1980).

Trial court's refusal to instruct the jury on voluntary and involuntary manslaughter was
not improper where defendant was guilty of transporting a gun by a convicted felon and
of endangering another by handling a firearm in a negligent manner, and where there
was evidence that he intentionally fired at the victim's vehicle. State v. Salazar, 1997-
NMSC-044, 123 N.M. 778, 945 P.2d 996.



Instructions incomplete. - In homicide prosecution where one of defendant's theories
was involuntary manslaughter, and record was replete with testimony that defendant
was drunk while he rode around in automobile with deceased and witness, holding and
handling sawed-off shotgun, court's refusal to instruct the jury that negligent use of a
weapon while under the influence of intoxicant was a petty misdemeanor left jury
without a guide to determine whether this was a killing while in the commission of a
misdemeanor, and was reversible error. State v. Durham, 83 N.M. 350, 491 P.2d 1161
(Ct. App. 1971).

Overinclusive instruction erroneous. - Where trial court, at commencement of trial,
removed the issue of manslaughter by "commission of a lawful act which might produce
death, in an unlawful manner or without due caution and circumspection” from the case,
it was reversible error to reinject this false issue into the case by including it in the
definition of involuntary manslaughter given the jury in the instructions, and instructing
the jury that in order to find defendant guilty it must find that his conduct was of the kind
described in the definition. State v. Salazar, 58 N.M. 489, 272 P.2d 688 (1954).

Separate instructions not necessary. - Claim that the trial court should have
instructed separately on the law applicable to crime of homicide resulting from driving
under the influence and resulting from reckless driving was without merit, where jury
was adequately instructed as to the proof required in either circumstance. State v.
Fields, 74 N.M. 559, 395 P.2d 908 (1964).

Erroneous to submit unsupported issue of manslaughter. - It is error for the court to
submit to the jury an issue of whether defendant was guilty of voluntary manslaughter
when the facts establish either first or second-degree murder, but could not support a
conviction of voluntary manslaughter and, accordingly, upon acquittal of murder and
conviction of voluntary manslaughter, a reversal and discharge of the accused is
required. Smith v. State, 89 N.M. 770, 558 P.2d 39 (1976).

It is reversible error to submit, in a murder case, the issue of voluntary manslaughter to
the jury where no such issue is involved in the evidence. State v. Luttrell, 28 N.M. 393,
212 P. 739 (1923); State v. Trujillo, 27 N.M. 594, 203 P. 846 (1921); State v. Pruett, 27
N.M. 576, 203 P. 840 (1921). See State v. Lujan, 94 N.M. 232, 608 P.2d 1114 (1980).

Because misleading to jury. - A party is entitled to have the jury instructed on all
correct legal theories of his case which are supported by substantial evidence but in this
case the court's refusal to give the involuntary manslaughter instruction was correct
where to have given the requested instruction, which included acts for which there was
no evidentiary support, would have introduced false issues and would have been
misleading to the jury. LaBarge v. Stewart, 84 N.M. 222, 501 P.2d 666 (Ct. App.), cert.
denied, 84 N.M. 219, 501 P.2d 663 (1972).

No right to instruction on blood alcohol test refusal. - Nothing in N.M. Const., art. Il,
88 14 or 15, or in statutory or case law, gives defendant in prosecution for manslaughter



the legal right to have jury instructed that he had right to refuse to take a blood alcohol
test. State v. Fields, 74 N.M. 559, 395 P.2d 908 (1964).

Standing to complain. - Where the appellant was convicted of involuntary
manslaughter, he could not complain of error in court's instruction in regard to murder.
State v. Carabajal, 26 N.M. 384, 193 P. 406 (1920).

Review of requested instruction. - Since the instruction on voluntary manslaughter
was given at defendant's request, the appeals court can refuse to review since the trial
court merely instructed the jury as the defendant requested. State v. Young, 117 N.M.
688, 875 P.2d 1119 (Ct. App. 1994).

Omission of words "without malice". - Omission of words "without malice" in
instruction in prosecution for voluntary manslaughter did not decrease amount of proof
required to convict. Territory v. Trapp, 16 N.M. 700, 120 P. 702 (1911), rev'd on other
grounds, 222 F. 968 (8th Cir. 1915).

Instruction upon manslaughter which did not tell jury that the killing must be without
malice was beneficial rather than harmful to defendant, and he could not complain
thereof. State v. Carabajal, 26 N.M. 384, 193 P. 406 (1920).

Failure to preserve error in instruction. - Defective instruction which failed to advise
the jury that defendant's reckless and wanton operation of his automobile must have
been proximate cause of victim's death would not be considered on appeal where not
raised in the trial court prior to reading of instruction to jury. State v. Clarkson, 58 N.M.
56, 265 P.2d 670 (1954).

30-2-4. Assisting suicide.

Assisting suicide consists of deliberately aiding another in the taking of his own life.

Whoever commits assisting suicide is guilty of a fourth degree felony.

History: 1953 Comp., 8 40A-2-5, enacted by Laws 1963, ch. 303, § 2-5.
ANNOTATIONS

Second-degree murder, assisted suicide, not same offense. - The second-degree

murder statute (30-2-1B NMSA 1978) is aimed at preventing an individual from actively

causing the death of someone contemplating suicide, whereas the assisting suicide

statute is aimed at preventing an individual from providing someone contemplating

suicide with the means to commit suicide. Thus, the two statutes do not condemn the

same offense. State v. Sexson, 117 N.M. 113, 869 P.2d 301 (Ct. App. 1994).

Suicide pact not exemption from conviction for murder. - The existence of a suicide
pact does not exempt someone from a conviction for committing murder. However, that



general rule may not apply if the means of attempted suicide used presents the same
risk to both of the parties at the same time, such as when a couple drive off a cliff
together. Such is not the case when the victim is killed by a rifle, the trigger of which is
pulled by the defendant. State v. Sexson, 117 N.M. 113, 869 P.2d 301 (Ct. App. 1994).

There was enough evidence to support a conviction of second degree murder because
there was sufficient evidence to show that the defendant actively participated in a
suicide by holding the gun to the victim's head and pulling the trigger. State v. Sexson,
117 N.M. 113, 869 P.2d 301 (Ct. App. 1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8 585.

Criminal liability for death of another as result of accused's attempt to Kill self or assist
another's suicide, 40 A.L.R.4th 702.

83 C.J.S. Suicide § 4.
30-2-5. Excusable homicide.

Homicide is excusable in the following cases:

A. when committed by accident or misfortune in doing any lawful act, by lawful means,
with usual and ordinary caution and without any unlawful intent; or

B. when committed by accident or misfortune in the heat of passion, upon any sudden
and sufficient provocation, or upon a sudden combat, if no undue advantage is taken,
nor any dangerous weapon used and the killing is not done in a cruel or unusual
manner.

History: 1953 Comp., 8 40A-2-6, enacted by Laws 1963, ch. 303, § 2-6.
ANNOTATIONS

Instruction on excusable homicide inapplicable to defense of accidental killing. -
In prosecution for murder, where the defense of accidental killing was interposed, an
instruction in the exact language of Laws 1853-1854, p. 88 (former 40-24-15, 1953
Comp.), defining excusable homicide, was properly refused as being inapplicable and
as being abstract. State v. Bailey, 27 N.M. 145, 198 P. 529 (1921).

Limited instruction erroneous. - Instruction limiting defendant's defense of excusable
homicide, by omitting homicide committed in doing a lawful act, by lawful means, and
with ordinary caution, constituted reversible error. State v. Welch, 37 N.M. 549, 25 P.2d
211 (1933).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8§ 110 to 138.

Discharge of firearm without intent to inflict injury as proximate cause of homicide
resulting therefrom, 55 A.L.R. 921.

Hunting accident: criminal responsibility for injury or death resulting from, 23 A.L.R.2d
1401.

Druggist's criminal responsibility for death or injury in consequence of mistake, 55
A.L.R.2d 714.

Criminal responsibility for injury or death in operation of mechanically defective motor
vehicle, 88 A.L.R.2d 1165.

Criminal liability for excessive or improper punishment inflicted on child by parent,
teacher, or one in loco parentis, 89 A.L.R.2d 396.

Retreat: duty to retreat where assailant and assailed share the same living quarters, 26
A.L.R.3d 1296.

Improper treatment of disease, 45 A.L.R.3d 114.

Homicide: physician's withdrawal of life supports from comatose patient, 47 A.L.R.4th
18.

Homicide: duty to retreat where assailant and assailed share the same living quarters,
67 A.L.R.5th 637.

40 C.J.S. Homicide 8§ 101 to 138.
30-2-6. Justifiable homicide by public officer or public employee.

A. Homicide is justifiable when committed by a public officer or public employee or
those acting by their command and in their aid and assistance:

(1) in obedience to any judgment of a competent court;

(2) when necessarily committed in overcoming actual resistance to the execution of
some legal process or to the discharge of any other legal duty;

(3) when necessarily committed in retaking felons who have been rescued or who have
escaped or when necessarily committed in arresting felons fleeing from justice; or

(4) when necessarily committed in order to prevent the escape of a felon from any place
of lawful custody or confinement.



B. For the purposes of this section, homicide is necessarily committed when a public
officer or public employee has probable cause to believe he or another is threatened
with serious harm or deadly force while performing those lawful duties described in this
section. Whenever feasible, a public officer or employee should give warning prior to
using deadly force.

History: 1953 Comp., 8 40A-2-7, enacted by Laws 1963, ch. 303, § 2-7; 1989, ch. 222,
§1.

ANNOTATIONS

The 1989 amendment, effective June 16, 1989, added the present designation for
Subsection A, redesignated former Subsections A through D as Paragraphs (1) through
(4) of present Subsection A, and added present Subsection B.

Legislative recognition of common law. - This section and 30-2-7 NMSA 1978 are in
reality a legislative recognition of the common law which empowered officers to perform
their duty of apprehending and bringing felons to the bar of justice. Alaniz v. Funk, 69
N.M. 164, 364 P.2d 1033 (1961).

Arresting officer to use best judgment. - When the state sends an officer to make an
arrest for a felony, he must use his best judgment to make the arrest, peaceably if he
can, but forcibly if he must. Alaniz v. Funk, 69 N.M. 164, 364 P.2d 1033 (1961).

Use of necessary force in making arrest. - An officer having the right to arrest an
offender may use such force as is necessary to effect his purpose, to the extent of
taking life. State v. Vargas, 42 N.M. 1, 74 P.2d 62 (1937).

Reasonableness a jury question. - Generally, the question of the reasonableness of
the actions of the officer in using lethal force to apprehend a felon is a question of fact
for the jury. Alaniz v. Funk, 69 N.M. 164, 364 P.2d 1033 (1961).

Self-defense authorized. - Although an officer must not kill for an escape where the
party is in custody for a misdemeanor, if the party assaults the officer with such violence
that he had reasonable ground to believe his life in peril, he may justify killing the party.
State v. Vargas, 42 N.M. 1, 74 P.2d 62 (1937).

Large rocks, hurled by misdemeanant at deputy sheriff in resisting arrest, were
dangerous weapons, justifying resort to extreme measures on part of deputy. State v.
Vargas, 42 N.M. 1, 74 P.2d 62 (1937).

Duty not to retreat. - In a wrongful death suit, where the evidence showed that
decedent committed at least two felonies in the presence of police officers, the officers'
duty, when he fired upon them, was not to retreat but to press forward and place him
under physical restraint, and, in so doing, the officers could defend themselves and use



deadly force if such were justified by the circumstances. Cordova v. City of
Albuquerque, 86 N.M. 697, 526 P.2d 1290 (Ct. App. 1974).

Instruction appropriate. - Officer charged with killing one resisting an arrest for felony
was entitled to have jury instructed as to what constitutes justifiable homicide. Territory
v. Gutierrez, 13 N.M. 138, 79 P. 716 (1905).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8§ 121, 134 to
137.

Misdemeanor, degree of force that may be employed in arresting one charged with, 3
A.L.R. 1170, 42 A.L.R. 1200.

Peace officers' criminal responsibility for killing or wounding one whom they wished to
investigate or identify, 18 A.L.R. 1368, 61 A.L.R. 321.

40 C.J.S. Homicide 88 104 to 107.
30-2-7. Justifiable homicide by citizen.
Homicide is justifiable when committed by any person in any of the following cases:

A. when committed in the necessary defense of his life, his family or his property, or in
necessarily defending against any unlawful action directed against himself, his wife or
family;

B. when committed in the lawful defense of himself or of another and when there is a
reasonable ground to believe a design exists to commit a felony or to do some great
personal injury against such person or another, and there is imminent danger that the
design will be accomplished; or

C. when necessarily committed in attempting, by lawful ways and means, to apprehend
any person for any felony committed in his presence, or in lawfully suppressing any riot,
or in necessarily and lawfully keeping and preserving the peace.

History: 1953 Comp., 8 40A-2-8, enacted by Laws 1963, ch. 303, § 2-8.
ANNOTATIONS

Recognition of common law. - This section and 30-2-6 NMSA 1978 are in reality a

legislative recognition of the common law which empowered officers to perform their

duty of apprehending and bringing felons to the bar of justice. Alaniz v. Funk, 69 N.M.
164, 364 P.2d 1033 (1961).



Former law qualified. - Laws 1853-1854, p. 86, (40-24-13, 1953 Comp.), relating to
killing in defense of person or property, apprehending felon, suppressing riot or
preserving peace, was not repealed by Laws 1907, ch. 36, § 11, (former 40-24-11, 1953
Comp.), relating to justifiable homicide in defense of self, family or property, but the
latter merely qualified it to the extent that the word "necessary" appearing in the later
statute was to be given effect. State v. Couch, 52 N.M. 127, 193 P.2d 405 (1946).

Three elements necessary before self-defense instruction can be given are: (1) an
appearance of immediate danger of death or great bodily harm to the defendant; (2) the
defendant was in fact put in such fear; and (3) a reasonable person would have reacted
in a similar manner. State v. Martinez, 95 N.M. 421, 622 P.2d 1041 (1981).

To warrant self-defense instruction evidence must raise reasonable doubt in the
minds of the jury as to whether or not a defendant accused of homicide did act in self-
defense. State v. Martinez, 95 N.M. 421, 622 P.2d 1041 (1981).

Subjective apprehension of harm necessary. - It was not sufficient to justify the
taking of human life that a person had reason to apprehend death or great bodily harm
to himself unless he killed his assailant; he must entertain such belief and must be
acting upon it. State v. Parks, 25 N.M. 395, 183 P. 433 (1919).

Threat of great personal injury. - Laws 1853-1854, p. 86, (former 40-24-13, 1953
Comp.), defining homicide as justifiable when committed in lawful self-defense on
reasonable ground to apprehend some great personal injury meant something more
than apprehension, however imminent, of a mere battery, not amounting to a felony,
and required an apparent design either to take the life or inflict great personal injury on
the person assailed, amounting to a felony, if carried out, and imminent danger of such
design being accomplished. Territory v. Baker, 4 N.M. (Gild.) 236, 13 P. 30 (1887).

Defense of chastity. - Woman accused of voluntary manslaughter was entitled, on
written request, to special instruction on her claim of defense of her chastity. State v.
Martinez, 30 N.M. 178, 230 P. 379 (1924).

Protection of paramour not contemplated. - Under former 40-24-13, 1953 Comp.,
inclusion of "mistress" in enumeration of persons one might kill to defend referred to the
feminine of "master" and meant "a woman having power, authority or ownership,” not a
female companion in an extra-marital relationship. State v. Brooks, 59 N.M. 130, 279
P.2d 1048 (1955).

Defense of habitation authorized. - The defense of habitation alone, without a statute
making it a felony to unlawfully and maliciously injure a house, gave householder the
right to meet force with force, and "an attack upon a dwelling, and especially in the
night, the law regards as equivalent to an assault on a man's person, for a man's house
is his castle.” State v. Couch, 52 N.M. 127, 193 P.2d 405 (1946).



While no law countenances wanton slaying, the protection and security of life being the
most vital interest of society, the law of habitation and the resistance to the commission
of a felony thereon gave householder the right to kill the aggressor, if such killing was
necessary or apparently necessary to prevent or repel the felonious aggression. State v.
Couch, 52 N.M. 127, 193 P.2d 405 (1946).

Householder not obliged to retreat. - When one's home was attacked in the middle of
a dark night by persons riding in an automobile, the householder, being unable to
determine what weapons the assailants had, was not obliged to retreat but might pursue
his adversaries until out of danger. State v. Couch, 52 N.M. 127, 193 P.2d 405 (1946).

Substantial injury to dwelling not necessary. - Instruction that injury to a dwelling, to
be felonious so as to justify killing, must be of a substantial character constituted a
prejudicial error. State v. Couch, 52 N.M. 127, 193 P.2d 405 (1946).

Property other than dwelling. - Under former law, trespass upon real estate not the
dwelling house of accused did not of itself justify or excuse killing of trespasser. State v.
Martinez, 34 N.M. 112, 278 P. 210 (1929).

Apprehension of suspected felon. - Deadly force in the apprehension of suspected
felons is justifiable only when the citizen has probable cause to believe he or she is
threatened with serious bodily harm or the use of deadly force. State v. Johnson, 1998-
NMCA-019, 124 N.M. 647, 954 P.2d 79.

Requisites of instructions. - It is not imperative that the charge to the jury use the
precise terms of the statute; instructions are sufficient which substantially follow the
language of the statute or use equivalent language, adequately covering every phase of
the case raised by the evidence on which the defendant is entitled to have the jury
instructed. State v. Maestas, 63 N.M. 67, 313 P.2d 337 (1957).

Jury to consider threat of danger from defendant's standpoint. - Where defense of
habitation is invoked in homicide case, the danger or apparent danger must be
considered from the standpoint of accused, and not according to the actual facts as they
developed at the trial. State v. Couch, 52 N.M. 127, 193 P.2d 405 (1946).

The jury was adequately instructed where it was charged that if it reasonably appeared
to the defendant that his brother was in imminent danger of death or great bodily injury,
then the defendant had a right to use such force as would appear reasonably necessary
to repel the attack, and the jury was further instructed to view the matter from
defendant's viewpoint, even though it afterward appeared that no injury was intended
and no danger existed. State v. Maestas, 63 N.M. 67, 313 P.2d 337 (1957).

Instruction on right to act in view of wife's health. - Refusal of instruction relating to
defendant's right to act in view of his wife's condition and effect which repeated assaults
upon the habitation had had upon her health was reversible error. State v. Couch, 52
N.M. 127, 193 P.2d 405 (1946).



When self-defense instruction mandatory. - Where self-defense is involved in a
criminal case and there is any evidence, although slight, to establish the same, it is not
only proper for the court, but its duty as well, to instruct the jury fully and clearly on all
phases of the law on the issue that are warranted by the evidence, even though such
defense is supported only by the defendant's own testimony. State v. Heisler, 58 N.M.
446, 272 P.2d 660 (1954).

Evidence held to support theory of self-defense. - The recovery of a spent bullet,
after trial, from under the hood of the defendant's car, and evidence regarding its angle
of entry and rifling characteristics consistent with its having been fired by a gun of the
type and caliber known by police to be owned by the victim, was not merely cumulative
evidence, but was a material piece of demonstrative evidence strengthening the
defendant's theory of self-defense. State v. Melendez, 97 N.M. 740, 643 P.2d 609 (Ct.
App. 1981), rev'd on other grounds, 97 N.M. 738, 643 P.2d 607 (1982).

When inappropriate. - If the evidence in the case is insufficient to raise a reasonable
doubt as to whether a defendant accused of a homicide did act in self-defense, any
instruction on that issue is properly refused. State v. Heisler, 58 N.M. 446, 272 P.2d 660
(1954).

Instructions properly refused. - An instruction on Laws 1853-1854, p. 86, (former 40-
24-13, 1953 Comp.), relating to killing in apprehending felon, suppressing riot or
preserving peace, was properly left out where no riot was taking place and defendant
was not serving as a police officer. State v. Martinez, 53 N.M. 432, 210 P.2d 620
(1949).

Defendant was not entitled to instruction under Laws 1853-1854, p. 86, (former 40-24-
13, 1953 Comp.), relating to killing in apprehending felon, suppressing riot or preserving
peace, when he had claimed self-defense. State v. Greenlee, 33 N.M. 449, 269 P. 331
(1928).

In prosecution for assault with intent to kill, refusal to instruct that person has a right to
defend his property from trespass or larceny, and that jury should acquit defendant if it
found he shot at prosecuting witness to stop him from removing defendant's property
and that such action was necessary to prevent it was not error where evidence did not
show prosecuting witness was on land leased by defendant at time of assault and in
light of instructions given. State v. Waggoner, 49 N.M. 399, 165 P.2d 122 (1946).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 40 Am. Jur. 2d Homicide 8§ 110 to 126,
138.

Duty to retreat as affected by illegal character of premises on which homicide occurs, 2
A.L.R. 518.



Right of self-defense as affected by defendant's violation of law only casually related to
the encounter, 10 A.L.R. 861.

Killing of third person by shot or blow aimed at another in self-defense, 18 A.L.R. 917.
Duty to retreat when not on one's premises, 18 A.L.R. 1279.

Homicide in defense of habitation or property, 25 A.L.R. 508, 32 A.L.R. 1541, 34 A.L.R.
1488.

Evidence of improper conduct by deceased toward defendant's wife as admissible in
support of plea of self-defense, 44 A.L.R. 860.

Retreat: extent of premises which may be defended without retreat under right of self-
defense, 52 A.L.R.2d 1458.

Instructions: duty of trial court to instruct on self-defense, in absence of request by
accused, 56 A.L.R.2d 1170.

Admissibility of evidence of uncommunicated threats on issue of self-defense in
prosecution for homicide, 98 A.L.R.2d 6.

Relationship with assailant's wife as provocation depriving defendant of right of self-
defense, 9 A.L.R.3d 933.

Retreat: duty to retreat where assailant and assailed share the same living quarters, 26
A.L.R.3d 1296.

Arrest: private person's authority, in making arrest for felony, to shoot or kill alleged
felon, 32 A.L.R.3d 1078.

Duty to retreat as condition of self-defense when one is attacked at his office, or place
of business or employment, 41 A.L.R.3d 584.

Killing by set gun or similar device on defendant's own property, 47 A.L.R.3d 646.

Criminal liability where act of killing is done by one resisting felony or other unlawful act
committed by defendant, 56 A.L.R.3d 239.

Duty to retreat where assailant is social guest on premises, 100 A.L.R.3d 532.
Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.

Construction and application of statutes justifying the use of force to prevent the use of
force against another, 71 A.L.R.4th 940.



Standard for determination of reasonableness of criminal defendant's belief, for
purposes of self-defense claim, that physical force is necessary - modern cases, 73
A.L.R.4th 993.

Admissibility of threats to defendant made by third parties to support claim of self-
defense in criminal prosecution for assault or homicide, 55 A.L.R.5th 449.

Homicide: duty to retreat where assailant and assailed share the same living quarters,
67 A.L.R.5th 637.

40 C.J.S. Homicide §8 108 to 138.

30-2-8. When homicide is excusable or justifiable defendant to be
acquitted.

Whenever any person is prosecuted for a homicide, and upon his trial the killing shall be
found to have been excusable or justifiable, the jury shall find such person not guilty and
he shall be discharged.

History: 1953 Comp., 8 40A-2-9, enacted by Laws 1963, ch. 303, § 2-9.

30-2-9. Murderer may not profit from wrongdoing; public policy.

A. The acquiring, profiting or anticipating of benefits by reason of the commission of
murder where the person committing such crime is convicted of either a capital, first or
second degree felony, is against the public policy of this state and is prohibited.

B. In all cases involving devises or bequests, or heirships under the laws of descent and
distribution, or cotenancies, or future interests, or community estates, or contracts,
whether of real, personal or mixed properties, where a person, who, by committing
murder and where such person is convicted of either a capital, first or second degree
felony, and might receive some benefit therefrom either directly or indirectly, the
common-law maxim to the effect that one cannot take advantage of his own wrong,
shall control and be applied to the interpretation, construction and application of all
statutes or decisions of this state in order to deprive and prevent him from profiting from
such wrongful acts.

History: 1953 Comp., 8 40A-2-10, enacted by Laws 1963, ch. 303, § 2-10.
ANNOTATIONS

Section distinct from common law. - This section is not merely declaratory of the

common law, nor is it a mere extension of or addition to the common-law maxim that a

beneficiary may not profit by his own crime. Rose v. Rose, 79 N.M. 435, 444 P.2d 762
(1968).



Nature of prohibition. - If the legislature had intended it as merely declaratory of the
common law, it would have been easy to have said that one who is convicted of
feloniously causing the death of another shall not benefit therefrom. However, the
legislature, by express and unambiguous language, prohibited only those convicted of
murder from so profiting. Rose v. Rose, 79 N.M. 435, 444 P.2d 762 (1968).

Matter for legislature. - This is a legislative matter, and where, in 1942, prior to
passage of Laws 1955, ch. 61, providing that a murderer could not inherit the estate of
his victim, defendant killed his mother, pleading guilty to murder in the second degree
for the crime, the court would refuse to amend or set aside the unambiguous statutes of
descent and distribution under which the property of the mother descended to the son.
Reagan v. Brown, 59 N.M. 423, 285 P.2d 789 (1955).

Criminal proceeding determinative. - The question of whether the insured was
murdered by the person to whom the property would ordinarily go is one to be judicially
determined, the legislature having seen fit to provide that such determination must be
ascertained in a criminal proceeding. Rose v. Rose, 79 N.M. 435, 444 P.2d 762 (1968).

Law reviews. - For article, "The Perils of Intestate Succession in New Mexico and
Related Will Problems," see 7 Nat. Resources J. 555 (1967).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Descent and Distribution
88 101 to 109, 134; 41 Am. Jur. 2d Husband and Wife § 49; 44 Am. Jur. 2d Insurance §
1715.

Murder of life tenant by remainderman or reversioner as affecting latter's rights to
remainder or reversion, 24 A.L.R.2d 1120.

Insurance: right to proceeds of life insurance, as between estate of murdered insured
and alternative beneficiary named in policy, where murderer was made primary
beneficiary, 26 A.L.R.2d 987.

Insurance: killing of insured by beneficiary as affecting life insurance or its proceeds, 27
A.L.R.3d 794.

Felonious killing of one cotenant by the other as affecting latter's rights in the property,
42 A.L.R.3d 1116.

Homicide as precluding taking under will or by intestacy, 25 A.L.R.4th 787.

26A C.J.S. Descent and Distribution 8 47; 41 C.J.S. Husband and Wife 8 32; 46A C.J.S.
Insurance 8§ 1429; 94 C.J.S. Wills § 104.

ARTICLE 3
ASSAULT AND BATTERY



30-3-1. Assault.
Assault consists of either:
A. an attempt to commit a battery upon the person of another;

B. any unlawful act, threat or menacing conduct which causes another person to
reasonably believe that he is in danger of receiving an immediate battery; or

C. the use of insulting language toward another impugning his honor, delicacy or
reputation.

Whoever commits assault is guilty of a petty misdemeanor.

History: 1953 Comp., 8 40A-3-1, enacted by Laws 1963, ch. 303, § 3-1.
ANNOTATIONS

Cross references. - For assault by prisoner, see 30-22-17 NMSA 1978.

For assaults upon peace officers, see 30-22-21 to 30-22-23, 30-22-25, 30-22-26 NMSA
1978.

For assault and battery upon revenue division employees, see 7-1-75 NMSA 1978.

Constitutional infirmity in Subsection C may exist insofar as first and fourteenth
amendment rights are concerned. State v. Parrillo, 94 N.M. 98, 607 P.2d 636 (Ct. App.),
cert. denied, 94 N.M. 629, 614 P.2d 546 (1979).

Distinction between lawful and unlawful violence. - By using the word "unlawfully" in
the statute, the legislature intended to discriminate between lawful and unlawful acts of
violence. Ruiz v. Territory, 10 N.M. 120, 61 P. 126 (1900); Territory v. Miera, 1 N.M. 387
(1866).

Insulting language. - Language that meant "follow the road, don't go" did not, as a
matter of law, tend toward impugning the honor, delicacy or reputation of another. State
v. Vasquez, 83 N.M. 388, 492 P.2d 1005 (Ct. App. 1971).

Requisites of assault. - For there to have been an assault upon a victim, there must
have been an act, threat or conduct which caused him to reasonably believe he was in
danger of receiving an immediate battery. State v. Mata, 86 N.M. 548, 525 P.2d 908 (Ct.
App.), cert. denied, 86 N.M. 528, 525 P.2d 888 (1974).

While assault and battery are closely related, one may exist without the other. All
batteries do not include an assault. For there to be an assault, there must have been an
act, threat or menacing conduct which causes another person to reasonably believe that



he is in danger of receiving an immediate battery. Baca v. Velez, 114 N.M. 13, 833 P.2d
1194 (Ct. App. 1992).

Evidence of victim's apprehension. - Where there was no direct evidence of an
alleged victim's belief that he was in danger of receiving an immediate battery, the
evidence was insufficient to show that any assault had been committed. State v. Mata,
86 N.M. 548, 525 P.2d 908 (Ct. App.), cert. denied, 86 N.M. 528, 525 P.2d 888 (1974).

Definition mandatory part of instructions. - The definition of assault found in this
section contains essential elements of the crime of which defendant was convicted,
assault with intent to commit a violent felony, and hence, failure to instruct on the
definition of assault constituted jurisdictional error. State v. Jones, 85 N.M. 426, 512
P.2d 1262 (Ct. App. 1973).

Crimes of assault and robbery must merge, as the operative elements of the two are
the same. State v. Maes, 100 N.M. 78, 665 P.2d 1169 (Ct. App. 1983).

Instruction on assault as lesser included offense. - In trial of Indian for rape under
the federal Major Crimes Act (18 U.S.C. 88 1153, 3242, conferring federal jurisdiction
over certain enumerated major crimes committed by Indians on Indian reservations), it
was reversible error for trial court to refuse to instruct on the nonenumerated offenses of
attempted rape, simple assault and battery, all of which were lesser included offenses
under New Mexico law. Joe v. United States, 510 F.2d 1038 (10th Cir. 1974).

Jurisdiction formerly. - Under former law, it was the intention of the legislature to give
to justices of the peace (now magistrates) absolute and exclusive jurisdiction of this
offense. Territory v. Valdez, 1 N.M. 548 (1873); Bray v. United States, 1 N.M. 1 (1852).

Law reviews. - For article, "The Proposed New Mexico Criminal Code," see 1 Nat.
Resources J. 122 (1961).

For article, "The Confusing Law of Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63
(2974).

For note, "Municipal Assumption of Tort Liability for Damage Caused by Police
Officers,” see 1 N.M.L. Rev. 263 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 8 to
36.

Assault in defense of habitation or property, 32 A.L.R. 1541, 34 A.L.R. 1488.

"Third degree," police officers' criminal liability in respect of examination of persons
under arrest, 79 A.L.R. 457.



Assault in connection with use of automobile for unlawful purpose or in violation of law,
99 A.L.R. 756.

Indecent proposal to woman as assault, 12 A.L.R.2d 971.

Homicide: acquittal on homicide charge as bar to subsequent prosecution for assault
and battery or vice versa, 37 A.L.R.2d 1068.

Motor vehicle: criminal responsibility for assault and battery by operation of
mechanically defective motor vehicle, 88 A.L.R.2d 1165.

Criminal liability for excessive or improper punishment inflicted on child by parent,
teacher, or one in loco parentis, 89 A.L.R.2d 396.

Deadly or dangerous weapon, intent to do serious harm as essential to crime of assault
with, 92 A.L.R.2d 635.

Unintentional killing of or injury to third person during attempted self-defense, 55
A.L.R.3d 620.

Automobile as dangerous or deadly weapon within meaning of assault or battery
statute, 89 A.L.R.3d 1026.

Admissibility of evidence of character or reputation of party in civil action for assault on
issues other than impeachment, 91 A.L.R.3d 718.

Criminal liability as barring or mitigating recovery of punitive damages, 98 A.L.R.3d 870.

Single act affecting multiple victims as constituting multiple assaults or homicides, 8
A.L.R.4th 960.

Civil liability for insulting or abusive language - modern status, 20 A.L.R.4th 773.

Sufficiency of evidence to establish criminal participation by individual involved in gang
fight or assault, 24 A.L.R.4th 243.

Liability of hotel or motel operator for injury to guest resulting from assault by third party,
28 A.L.R.4th 80.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.
Standard for determination of reasonableness of criminal defendant's belief, for

purposes of self-defense claim, that physical force is necessary - modern cases, 73
A.L.R.4th 993.



Franchisor's tort liability for injuries allegedly caused by assault or other criminal activity
on or near franchise premises, 2 A.L.R.5th 369.

Transmission or risk of transmission of human immunodeficiency virus (HIV) or acquired
immunodeficiency syndrome (AIDS) as basis for prosecution or sentencing in criminal
or military discipline case, 13 A.L.R.5th 628.

Admissibility of threats to defendant made by third parties to support claim of self-
defense in criminal prosecution for assault or homicide, 55 A.L.R.5th 449.

Effect of federal assault statute (18 USCS § 113) on prosecutions under Assimilative
Crimes Act (18 USCS § 13) making state criminal laws applicable to acts committed on
federal reservations, 57 A.L.R. Fed. 957.

6A C.J.S. Assault and Battery § 64.

30-3-2. Aggravated assault.

Aggravated assault consists of either:

A. unlawfully assaulting or striking at another with a deadly weapon;

B. committing assault by threatening or menacing another while wearing a mask, hood,

robe or other covering upon the face, head or body, or while disguised in any manner,

S0 as to conceal identity; or

C. willfully and intentionally assaulting another with intent to commit any felony.

Whoever commits aggravated assault is guilty of a fourth degree felony.

History: 1953 Comp., 8 40A-3-2, enacted by Laws 1963, ch. 303, § 3-2.
ANNOTATIONS

Cross references. - For aggravated assault upon peace officer, see 30-22-22 NMSA
1978.

For instruction on general criminal intent, see UJI 14-141.

Lesser included offense of aggravated battery. - Aggravated assault by use of a
threat with a deadly weapon is a lesser included offense of aggravated battery. State v.
DeMary, 99 N.M. 177, 655 P.2d 1021 (1982).

Meaning of "deadly weapon". - Deadly weapons shall be construed to mean any kind
or class of pistol or gun, whether loaded or unloaded. State v. Montano, 69 N.M. 332,
367 P.2d 95 (1961).



Drawing weapon. - The word "draw" in Laws 1887, ch. 30, § 2 (former 40-17-3, 1953
Comp.), which prohibited the drawing or handling of deadly weapon in threatening
manner, meant "intentionally point." State v. Boyles, 24 N.M. 464, 174 P. 423 (1918).

Apprehension of danger required. - For there to be an aggravated assault there must
first be an assault; for there to be an assault upon a victim, there must have been an
act, threat or conduct which caused him to reasonably believe he was in danger of
receiving an immediate battery. State v. Mata, 86 N.M. 548, 525 P.2d 908 (Ct. App.),
cert. denied, 86 N.M. 528, 525 P.2d 888 (1974).

Defendant who intentionally "nudged” victim's car with his own car was properly
convicted of aggravated assault with a deadly weapon, as it caused the victim to
reasonably believe that he was in danger of receiving a battery. State v. Montoya, 1998-
NMCA-074, 125 N.M. 242, 959 P.2d 967.

General criminal intent is necessary element of aggravated assault although the
terms of the statute do not require it. Consequently, something done "not with an euvil
purpose, but for fun, or as a practical joke" is not done with the requisite criminal intent
necessary to constitute the crime of aggravated assault. State v. Cruz, 86 N.M. 455,
525 P.2d 382 (Ct. App. 1974).

Intent defined as conscious wrongdoing. - Although Subsection A does not refer to
intent, intent is required; the intent involved is that of conscious wrongdoing. State v.
Mascarenas, 86 N.M. 692, 526 P.2d 1285 (Ct. App. 1974).

Intent to harm not requisite. - An intent to do physical or bodily injury is not an
element of Subsection A of this section. State v. Cruz, 86 N.M. 455, 525 P.2d 382 (Ct.
App. 1974).

Specific intent to do bodily harm is not a necessary element of aggravated assault
under New Mexico law. Proof of intent under the aggravated assault statute is achieved
by showing the defendant intended to commit a simple assault and did so with a deadly
weapon. United States v. Boone, 347 F. Supp. 1031 (D.N.M. 1972).

State is not required to prove that accused intended to assault victim, but only that
he did an unlawful act which caused the victim to reasonably believe that she was in
danger of receiving an immediate battery, that the act was done with a deadly weapon,
and that it was done with a general criminal intent. State v. Manus, 93 N.M. 95, 597
P.2d 280 (1979).

Great bodily harm is not element of aggravated assault charge. State v. Davis, 92
N.M. 563, 591 P.2d 1160 (Ct. App. 1979).

Use of deadly weapon to protect property. - The use of a deadly weapon in the
protection of property is generally held, except in extreme cases, to be the use of more



than justifiable force, and to render the owner of the property liable, both civilly and
criminally, for the assault. Brown v. Martinez, 68 N.M. 271, 361 P.2d 152 (1961).

Resisting arrest with deadly weapon. - Resistance of lawful arrest with deadly
weapon was not excused by fact that the officer acted from personal motives. State v.
Nieto, 34 N.M. 232, 280 P. 248 (1929).

Intentional shooting. - The killing of a person by intentionally shooting him with a rifle,
if not justified by the law of self-defense, would constitute at least an assault with a
deadly weapon and would be a felony, and hence not involuntary manslaughter. State
v. Pruett, 27 N.M. 576, 203 P. 840 (1921).

No double jeopardy where facts differ. - If the factual basis for the alleged conviction
for assault in municipal court and the factual basis for the aggravated assault conviction
differ, then there would be no double jeopardy and the burden will be on defendant to
prove a factual basis showing double jeopardy. State v. Woods, 85 N.M. 452, 513 P.2d
189 (Ct. App. 1973).

Separate criminal acts. - Assault with a deadly weapon, even though committed in
connection with a larceny is a separate criminal act, as distinguished from a necessary
ingredient of the crime of larceny, and, accordingly, there may be a conviction and
punishment for both. State v. Martinez, 77 N.M. 745, 427 P.2d 260 (1967).

Separate punishment for aggravated assault and arson. - The legislature intended
separate punishment for the crimes of arson and aggravated assault. While these
statutes may be violated together, they are not necessarily violated together.
Punishment for a violation of either statute is not enhanced for a violation of the other.
The legislature intended separate punishment for unitary conduct violating both
statutes. State v. Rodriguez, 113 N.M. 767, 833 P.2d 244 (Ct. App.), cert. denied, 113
N.M. 636, 830 P.2d 553 (1992).

Shooting into occupied vehicle. - Separate punishments are intended for the offenses
of shooting into an occupied vehicle and aggravated assault with a deadly weapon.
State v. Sosa, 1997-NMSC-032, 123 N.M. 564, 943 P.2d 1017.

Crimes of aggravated assault and robbery must merge, as the operative elements
of the two are the same. State v. Maes, 100 N.M. 78, 665 P.2d 1169 (Ct. App. 1983).

Prosecution after acquittal of other charges. - State did not violate guarantee against
double jeopardy in prosecuting defendant for assault with intent to commit a violent
felony and false imprisonment, after an acquittal on charges of assault on a jail and
false imprisonment and kidnapping of another individual, arising out of the same
incident, since where the jury in the first trial acquitted defendant they did not
necessarily conclude that he was not present at the jail that day and thus did not commit
any crimes, but simply that he was not guilty of the crimes alleged. State v. Tijerina, 86



N.M. 31, 519 P.2d 127 (1973), cert. denied, 417 U.S. 956, 94 S. Ct. 3085, 41 L. Ed. 2d
674 (1974).

Assault offenses not necessarily included. - Assault with a deadly weapon (Laws
1907, ch. 36, § 19, former 40-17-4, 1953 Comp.) was not necessarily included within
offense of assault with intent to murder (Laws 1853-1854, pp. 92, 94, former 40-6-4, 40-
6-5, 1953 Comp.). State v. Taylor, 33 N.M. 35, 261 P. 808 (1927).

Aggravated assault not lesser included offense. - Assault with intent to kill can be
committed without use of a deadly weapon; thus, aggravated assault with a deadly
weapon was not a lesser included offense. State v. Patterson, 90 N.M. 735, 568 P.2d
261 (Ct. App. 1977).

Lesser assaults included in indictment. - An indictment for assault with a deadly
weapon under Laws 1907, ch. 36, § 19 (former 40-17-4, 1953 Comp.) included the
common-law crime of simple assault, if not that specified in Laws 1889, ch. 17, § 22
(former 40-6-2, 1953 Comp.), unlawful touching another as assault and battery, and
both forms coexisted in the territory. It was not important that the greater offense
charged be statutory or common law, provided it necessarily included the crime of which
defendant was found guilty. Chacon v. Territory, 7 N.M. 241, 34 P. 448 (1893).

Lesser included offense of 18 U.S.C. § 113(c). - The New Mexico offense of
aggravated assault is a lesser included offense of the federal crime of assault with a
dangerous weapon with specific intent to do bodily harm, 18 U.S.C. § 113(c). United
States v. Abeyta, 27 F.3d 470 (10th Cir. 1994).

Statutory language to be used. - An indictment for drawing or handling deadly
weapon in threatening manner under Laws 1887, ch. 30, 8§ 2 (former 40-17-3, 1953
Comp.) was required to follow language of statute. Territory v. Armijo, 7 N.M. 571, 37 P.
1117 (1894).

Word "unlawfully” was not necessary in indictment if other words were used which
conveyed the same meaning. Ruiz v. Territory, 10 N.M. 120, 61 P. 126 (1900).

Allegation that gun was loaded unnecessary. - In prosecution for an assault with a
deadly weapon, a gun, it was not necessary to allege that the gun was loaded. Territory
v. Gonzales, 14 N.M. 31, 89 P. 250 (1907).

Indictment failing to specify appropriate statutory section. - An indictment framed
under Laws 1887, ch. 30, prescribing penalties for drawing or handling deadly weapon
in threatening manner, assault with a deadly weapon and drawing or discharging
firearm in public place was insufficient when the offense charged did not come within
scope of any section of that act. Territory v. Armijo, 7 N.M. 571, 37 P. 1117 (1894).

Where the state originally charged defendant with assault with intent to commit the
violent felony of robbery but later amended the indictment to charge assault with intent



to commit the felony of larceny, the fact that the amended indictment continued to

contain the statutory references to assault with intent to commit a violent felony was not
fatal to the indictment, since misreference to statutory sections is not a sufficient reason
to dismiss the indictment. State v. Gallegos, 109 N.M. 55, 781 P.2d 783 (Ct. App. 1989).

Failing to describe weapon or allege unlawful assault. - An indictment for assault
with a deadly weapon under Laws 1907, ch. 36, 8§ 19 (former 40-17-6, 1953 Comp.) was
insufficient if it did not describe the knife used or failed to charge that it was one with
which dangerous cuts could be given or dangerous thrusts inflicted or that defendant
"did unlawfully assault.” Territory v. Armijo, 7 N.M. 571, 37 P. 1117 (1894).

Use of circumstantial evidence. - On trial of charge of assault with deadly weapon,
whether the weapon was in fact used may be shown by circumstantial evidence. State
v. Conwell, 36 N.M. 253, 13 P.2d 554 (1932).

Proof of motive is not indispensable to conviction. State v. Brito, 80 N.M. 166, 452
P.2d 694 (Ct. App. 1969).

Without contention that defendant did not shoot victim, the state is not required to prove
motive. State v. Brito, 80 N.M. 166, 452 P.2d 694 (Ct. App. 1969).

Evidence of victim's prior conviction. - Exclusion of bare fact that person threatened
with deadly weapon had been convicted of voluntary manslaughter, offered as bearing

on self-defense, was within discretion of trial court. State v. Nieto, 34 N.M. 232, 280 P.

248 (1929).

Evidence sufficient. - Evidence that defendant pulled the loaded gun from his pocket
and made threat to kill after argument over girlfriend was substantial evidence of an
attempt to apply force in either an insolent or angry manner and therefore sufficient
evidence of aggravated assault. State v. Woods, 82 N.M. 449, 483 P.2d 504 (Ct. App.
1971).

Evidence that defendant told victim to leave, fired revolver within one foot of and in the
direction of victim, and called victim a son of a bitch and told him to get up, supports
conviction for aggravated assault. State v. Brito, 80 N.M. 166, 452 P.2d 694 (Ct. App.
1969).

The evidence was sufficient to sustain defendant's conviction for offense of aggravated
assault when he pointed a gun at victim and asked for money, which was handed over,
victim testifying that he was worried because the gun was loaded. State v. Anaya, 79
N.M. 43, 439 P.2d 561 (Ct. App. 1968).

Sufficient evidence to support conviction, despite failure to preserve fingerprints or trace
ownership of weapon. See State v. Peterson, 103 N.M. 638, 711 P.2d 915 (1985), cert.
denied, 475 U.S. 1052, 106 S. Ct. 1279, 89 L. Ed. 2d 586 (1986).



A defendant's acts of specifically pointing a rifle at each of several victims on two or
more separate instances, accompanied by verbal threats, constituted evidence from
which the jury could properly determine that defendant committed the separate offenses
of aggravated assault and false imprisonment against each victim. Moreover, the jury
could find that defendant falsely imprisoned his victims at the beginning of the episode
and thereafter committed additional independent aggravated assaults for which he
could be separately punished. State v. Bachicha, 111 N.M. 601, 808 P.2d 51 (Ct. App.
1991).

Defense of citizen's arrest. - When the defendant asserted the defense of citizen's
arrest in a prosecution for aggravated assault with a deadly weapon, the issue of notice
of his intent to make an arrest and proof that a felony was in fact committed by the
arrestee were not elements of the defense. State v. Johnson, 1996-NMSC-075, 122
N.M. 696, 930 P.2d 1148.

Where evidence on charge is overwhelming, defendant cannot be prejudiced by
the testimony as to the extent of a victim's injuries after the jury is told to disregard that
testimony. State v. Davis, 92 N.M. 563, 591 P.2d 1160 (Ct. App. 1979).

Jury instructions on aggravated assault as lesser included offense. - In
prosecution for assault with a deadly weapon with specific intent to do bodily harm (18
U.S.C. 8§ 113(c)), where the record was rife with testimony that alcohol might have
affected defendant's ability to appreciate the import of his actions, defendant was
entitled to an instruction on the lesser included New Mexico offense of aggravated
assault, which has the same action elements but does not include a specific intent to
injure. United States v. Abeyta, 27 F.3d 470 (10th Cir. 1994).

Instruction's definitions sufficient. - Instruction defining "assault" as an attempt to
commit a battery upon the person of another and "unlawful" as means contrary to law
and without legal excuse or justification, held not to be error. State v. Woods, 82 N.M.
449, 483 P.2d 504 (Ct. App. 1971).

Instructions on intent insufficient. - Conscious wrongdoing is an essential element of
Subsection A of this statute, and instructions in the language of the statute were
insufficient to inform the jury of the intent required. Hence, defendant's conviction was
reversed. State v. Cutnose, 87 N.M. 307, 532 P.2d 896 (Ct. App.), cert. denied, 87 N.M.
299, 532 P.2d 888 (1974).

Word "unlawful" insufficient description of intent. - When a statute sets forth the
requisite intent, instructions in the language of the statute sufficiently instruct on the
required intent. However, where the applicable statute speaks of "unlawfulness,"
instructions informing the jury that defendant's conduct must have been unlawful does
not inform the jury that conscious wrongdoing is an element of the crime of aggravated
assault. State v. Mascarenas, 86 N.M. 692, 526 P.2d 1285 (Ct. App. 1974).



Use of word "unlawfully" unnecessary. - It was not necessary to use the word
"unlawfully” in an instruction, where the jury was informed that the assault must have
been committed without excuse or justification, and another instruction defined an
assault as an "unlawful attempt.” Territory v. Gonzales, 14 N.M. 31, 89 P. 250 (1907).

Use of "feloniously” unnecessary. - Although an indictment for assault with a deadly
weapon under Laws 1907, ch. 36, 8 19 (former 40-17-4, 1953 Comp.) used the word
"feloniously,” there was no error in omitting it from the instruction as to elements of
crime, as the use of the word in the indictment was unnecessary, and the jury was not
required to fix the penalty. Territory v. Gonzales, 14 N.M. 31, 89 P. 250 (1907).

Use of phrase "without excuse or justification" proper. - In prosecution for assault
with a deadly weapon under Laws 1907, ch. 36, § 19 (former 40-17-4, 1953 Comp.), it
was not error to use the words "without excuse or justification™ in an instruction.
Territory v. Gonzales, 14 N.M. 31, 89 P. 250 (1907).

Failure to instruct on essential elements. - The trial court committed reversible error
when it instructed the jury on the elements of aggravated assault with intent to commit

felony aggravated battery, but then failed to instruct on the essential elements of felony
aggravated battery and, instead, instructed on the essential elements of misdemeanor

aggravated battery. State v. Armijo, 1999-NMCA-087, 127 N.M. 594, 985 P.2d 764.

No double jeopardy for sentence enhancement. - Double jeopardy did not prohibit
the trial court from enhancing defendant's sentence for aggravated assault with a deadly
weapon under the firearm enhancement section, 31-18-16A NMSA 1978, since each
section contains an element or elements not included in the other and the phrase "a
noncapital felony" means "any noncapital offense". State v. Charlton, 115 N.M. 35, 846
P.2d 341 (Ct. App. 1992).

Sentence improper. - Sentence of 7 to 15 years for convictions of assault with intent to
kill and assault with a deadly weapon were not in accordance with the so-called
indeterminate sentence law, former 41-17-1, 1953 Comp., which required a trial judge to
sentence a person found guilty of an offense to the minimum and maximum provided by
statute for the offense. State v. Romero, 73 N.M. 109, 385 P.2d 967 (1963).

Breaking-and-entering instruction refused since defendant intended to threaten. -
A requested instruction on breaking and entering as a lesser-included offense was
properly refused, where although the evidence was susceptible to inferences that
defendant did not have the requisite intent to commit any batteries or homicides until he
got inside, there was no evidence other than he had the intent, when he entered a
house, to threaten someone while masked. State v. Durante, 104 N.M. 639, 725 P.2d
839 (Ct. App. 1986).

Merger of conviction for aggravated assault into offense of false imprisonment. -
Even though a defendant's acts of threatening each of multiple victims with a deadly
weapon constituted the means by which his victims were restrained or confined against



their will so as to cause the assault to merge into the crime of false imprisonment, the
trial court did not err in refusing to merge defendant's convictions of aggravated assault
into the offenses of false imprisonment, because there was evidence of multiple acts of
aggravated assault committed against each victim. State v. Bachicha, 111 N.M. 601,
808 P.2d 51 (Ct. App. 1991).

Law reviews. - For article, "The Proposed New Mexico Criminal Code," see 1 Nat.
Resources J. 122 (1961).

For article, "The Confusing Law of Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63
(2974).

For note, "Criminal Law - The Use of Transferred Intent in Attempted Murder, a Specific
Intent Crime: State v. Gillette,” see 17 N.M.L. Rev. 189 (1987).

For survey of 1990-91 criminal procedure and evidence, see 22 N.M.L. Rev. 713
(1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 48
to 55.

Sense of shame, or other disagreeable emotion on part of female, as essential to an
aggravated or indecent assault, 27 A.L.R. 859.

Deadly or dangerous weapon, intent to do physical harm as essential element of crime
of assault with, 92 A.L.R.2d 635.

Sexual nature of physical contact as aggravating offense, 63 A.L.R.3d 225.

Admissibility of evidence of character or reputation of party in civil action for assault on
issues other than impeachment, 91 A.L.R.3d 718.

Pocket or clasp knife as deadly or dangerous weapon for purposes of statute
aggravating offenses such as assault, robbery, or homicide, 100 A.L.R.3d 287.

Dog as deadly or dangerous weapon for purposes of statutes aggravating offenses
such as assault and robbery, 7 A.L.R.4th 607.

Walking cane as deadly or dangerous weapon for purposes of statutes aggravating
offenses such as assault and robbery, 8 A.L.R.4th 842.

Single act affecting multiple victims as constituting multiple assaults or homicides, 8
A.L.R.4th 960.



Parts of the human body, other than feet, as deadly or dangerous weapons for
purposes of statutes aggravating offenses such as assault and robbery, 8 A.L.R.4th
1268.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.
Standard for determination of reasonableness of criminal defendant's belief, for
purposes of self-defense claim, that physical force is necessary - modern cases, 73
A.L.R.4th 993.

Criminal assault or battery statutes making attack on elderly person a special or
aggravated offense, 73 A.L.R.4th 1123.

Admissibility of expert opinion stating whether a particular knife was, or could have
been, the weapon used in a crime, 83 A.L.R.4th 660.

Sufficiency of bodily injury to support charge of aggravated assault, 5 A.L.R.5th 243.

Stationary object or attached fixture as deadly or dangerous weapon for purposes of
statute aggravating offenses such as assault, robbery, or homicide, 8 A.L.R.5th 775.

Kicking as aggravated assault, or assault with dangerous or deadly weapon, 19
A.L.R.5th 823.

6A C.J.S. Assault and Battery 88 72 to 82.

30-3-3. Assault with intent to commit a violent felony.

Assault with intent to commit a violent felony consists of any person assaulting another
with intent to kill or commit any murder, mayhem, criminal sexual penetration in the first,
second or third degree, robbery or burglary.

Whoever commits assault with intent to commit a violent felony is guilty of a third degree
felony.

History: 1953 Comp., 8 40A-3-3, enacted by Laws 1963, ch. 303, § 3-3; 1977, ch. 193,
8§ 2.

ANNOTATIONS
Cross references. - For offense of murder, see 30-2-1 NMSA 1978.
For offense of criminal sexual penetration, see 30-9-11 NMSA 1978.

For offenses of robbery and burglary, see 30-16-2 and 30-16-3 NMSA 1978.



For assault with intent to commit violent felony upon peace officer, see 30-22-23 NMSA
1978.

Validity of former law. - Laws 1921, ch. 65, § 1 (40-6-5, 1953 Comp.) was not void for
uncertainty or indefiniteness, at least so far as the first clause thereof, pertaining to
assault with intent to murder, was concerned. State v. Martin, 32 N.M. 48, 250 P. 842
(1926).

No double jeopardy bar to punishment. - There was no double jeopardy bar to
punishment for the offenses of assault with intent to commit rape and criminal sexual
penetration, where the victim testified at trial that defendant bound her to a bed, struck
her several times, and threatened her verbally for a period of time before commencing
the sexual assault. Swafford v. State, 112 N.M. 3, 810 P.2d 1223 (1991).

No repeal of former law by implication. - While assault with intent to kill (Laws 1929,
ch. 44, 8§ 1, 40-6-6, 1953 Comp.) was generally deemed a less serious offense than
assault with intent to murder (Laws 1921, ch. 65, § 1, 40-6-5, 1953 Comp.), the fact that
penalty enacted for assault with intent to kill was more severe than that for offense of
assault with intent to murder did not indicate that the latter section was repealed by
implication. State v. Melendrez, 49 N.M. 181, 159 P.2d 768 (1945).

"Intent" less comprehensive than "attempt". - The word "attempt" was more
comprehensive than the word "intent" implying both the purpose and the actual effort to
carry that purpose into execution. State v. Grayson, 50 N.M. 147, 172 P.2d 1019
(1946).

Essential elements of offense. - Essential elements and ingredients of assault with
intent to murder were willfully and unlawfully to assault a person with malicious intent to
murder such person, so that intent was an essential ingredient of the crime. Territory v.
Baca, 11 N.M. 559, 71 P. 460 (1903).

Malice as element. - Malice was an essential element in assault with intent to murder,
but not in assault with intent to kill or commit manslaughter. State v. Melendrez, 49 N.M.
181, 159 P.2d 768 (1945).

Aggravated assault not lesser included offense. - Assault with intent to kill can be
committed without use of a deadly weapon; thus, aggravated assault with a deadly
weapon was not a lesser included offense. State v. Patterson, 90 N.M. 735, 568 P.2d
261 (Ct. App. 1977).

No merger with aggravated battery. - The double jeopardy clause does not prohibit
sentencing for both assault with intent to commit a violent felony murder and for
aggravated battery with a deadly weapon; one offense does not subsume the other and
other indicia of legislative intent suggests an intent to punish separately. State v.
Cowden, 1996-NMCA-051, 121 N.M. 703, 917 P.2d 972.



No merger with kidnapping conviction. - Merger of kidnapping and assault with intent
to commit criminal sexual penetration convictions was not required by double jeopardy
considerations where there was evidence apart from the defendant's subsequent sexual
assault from which the jury could infer that the defendant restrained the victim with the
intent of holding her for services and where, under the facts, the assault with intent to
commit criminal sexual penetration occurred after the victim had been restrained and
held for services. State v. Williams, 105 N.M. 214, 730 P.2d 1196 (Ct. App. 1986).

No merger with shooting at an inhabited dwelling. - This section and 30-3-8 NMSA
1978 (shooting at an inhabited dwelling) are two sections directed toward the protection
of different social norms and indicate an intention on the part of the legislature to allow
for multiple punishment for the same conduct. The legislature was concerned with
conduct typically designed to terrorize or intimidate in 30-3-8 NMSA 1978. In contrast,
this section is directed toward conduct which is motivated by an intention to effect
another's death. State v. Highfield, 113 N.M. 606, 830 P.2d 158 (Ct. App. 1992).

Double jeopardy not found. - Convictions for accessory to assault with intent to
commit a violent felony, accessory to aggravated battery with great bodily harm, and
accessory to false imprisonment did not violate the constitutional prohibition against
double jeopardy. State v. Carrasco, 1997-NMSC-047, 124 N.M. 64, 946 P.2d 1075.

Collateral estoppel not applicable to facts. - Acquittal of defendant on charge of
assault on a jail did not collaterally estop state from bringing subsequent prosecution
against him on charge of assault with intent to commit a violent felony, even where both
offenses allegedly occurred at same time and place, since charge of assault with intent
to commit a violent felony required a jury to consider facts not required in the first trial.
State v. Tijerina, 86 N.M. 31, 519 P.2d 127 (1973), cert. denied, 417 U.S. 956, 94 S. Ct.
3085, 41 L. Ed. 2d 674 (1974).

Applicability of former law. - Laws 1853-1854, p. 94 (40-6-4, 1953 Comp.), assault
with intent to commit a felony, did not apply to assault with intent to rape a child under
the age of consent. State v. Ballamah, 28 N.M. 212, 210 P. 391 (1922).

Justification insufficient. - An attempt to recover property in the absence of a
threatened trespass to one's habitation did not justify an attempt to take the life of a
trespasser. State v. Waggoner, 49 N.M. 399, 165 P.2d 122 (1946).

Manner and means of assault to be charged. - Indictment for assault with intent to
commit murder must state the manner and means of the assault so far, at least, as to
show that the crime would have been murder had not the acts stopped short of their full
effect. Territory v. Carrera, 6 N.M. 594, 30 P. 872 (1892); Territory v. Sevailles, 1 N.M.
119 (1855).

Averment of use of deadly weapon. - An indictment for an assault with intent to kill
was insufficient unless it averred that the assault was committed with a deadly weapon



and with every ingredient necessary to have constituted the crime of murder if death
had ensued. Territory v. Sevailles, 1 N.M. 119 (1855).

Knife as deadly weapon. - An indictment averring an assault with a knife with intent to
kill was sufficient, although not stating the knife to be a deadly weapon. Territory v.
Sevailles, 1 N.M. 119 (1855).

Conviction under section other than that charged. - Under count charging assault
with intent to murder, alleging essentials of assault with deadly weapon, defendant
could not be convicted of latter offense. State v. Taylor, 33 N.M. 35, 261 P. 808 (1927).

Sufficiency of indictments under former law. - Laws 1853-1854, p. 94 (former 40-6-
4, 1953 Comp.), assault with intent to commit a felony, was inapplicable to indictment
framed under Laws 1921, ch. 65, 8 1 (former 40-6-5, 1953 Comp.), charging assault
with intent to murder. State v. Martin, 32 N.M. 48, 250 P. 842 (1926).

In an indictment under 712, 713, 1884, C.L. (former 40-30-1, 40-6-5, 1953 Comp.), for
assault with intent to murder, it was not necessary to allege an intent to kill and murder
in any of the ways mentioned in § 712, defining mayhem, for it was not an indictment for
an assault with intent to maim or disfigure, but with intent to murder. Territory v. Vigil, 8
N.M. 583, 45 P. 1117 (1896).

Evidence of victim's character. - Absent any claim of self-defense the victim's
asserted character traits were not essential elements of the defense in a prosecution for
assault with intent to commit a violent felony and were not provable by specific acts of
conduct, but were only provable by reputation or opinion evidence. State v. Bazan, 90
N.M. 209, 561 P.2d 482 (Ct. App.), cert. denied, 90 N.M. 254, 561 P.2d 1347 (1977).

Evidence of other crime. - In prosecution for assault with pistol with intent to kill, where
there was some evidence that accused intended to kill the prosecuting witness as a
"stool pigeon," it was not error to permit inquiry, on cross-examination of accused,
whether he had not been indicted the day before the assault for a prohibition violation.
State v. Solis, 38 N.M. 538, 37 P.2d 539 (1934).

Statements of deceased victim as hearsay. - The oral statements of one who died
after an assault with intent to kill and before trial were not admissible on a prosecution
for the offense since they constituted hearsay and were incompetent and irrelevant.
State v. Waggoner, 49 N.M. 399, 165 P.2d 122 (1946).

Weight of defendant’'s statements of intent. - Statement by defendant that he wanted
to indulge in a lascivious act other than intercourse upon the person of prosecutrix did
not negative possible intent to compel sexual intercourse since jury might well have
believed that defendant's announced intention was only preliminary to raping her. State
v. Compos, 56 N.M. 89, 240 P.2d 228 (1952).



Evidence sufficient to go to jury. - There was sufficient evidence to take case to jury
where elements of malice, unlawfulness, deliberateness and premeditated design
together with an intent to take the life of the person assaulted were amply shown. State
v. Waggoner, 49 N.M. 399, 165 P.2d 122 (1946).

Instructions to contain definition of assault. - The definition of assault found in 30-3-
1 NMSA 1978 contains essential elements of the crime of which defendant was
convicted, assault with intent to commit a violent felony and failure of the trial judge to
define assault was jurisdictional error. State v. Jones, 85 N.M. 426, 512 P.2d 1262 (Ct.
App. 1973).

Charge on right to defend property properly refused. - In prosecution for assault
with intent to Kill, trial court did not err in refusing an instruction that a person has a right
to defend his property from trespass or larceny and that jury should acquit defendant if it
found that he shot at prosecuting witness to stop him from removing defendant's
property and such action was necessary to prevent it, where evidence did not show
prosecuting witness was on land leased by defendant at time of assault and in light of
instructions given. State v. Waggoner, 49 N.M. 399, 165 P.2d 122 (1946).

Refusal to instruct not prejudicial. - Defendant was not prejudiced by refusal to give
requested instruction on accidental discharge of gun, while not engaged in the
commission of a felony, where the subject was adequately covered in the court's
general charge. State v. Smith, 51 N.M. 184, 181 P.2d 800 (1947).

Instruction improper. - Where gun accidentally discharged while defendant was
engaged in committing a felony or misdemeanor at the time of the homicide, an
instruction which did not recognize defendant's liability to conviction was improper. State
v. Smith, 51 N.M. 184, 181 P.2d 800 (1947).

Informing jury of co-defendant's guilty plea deemed error. - The fact that a co-
defendant has pled guilty to conspiracy to commit murder, presented to the jury in a
case involving the defendant's conspiracy, does not come within Rule 803(22), N.M.R.
Evid. (now see Paragraph V of Rule 11-803) is hearsay, and informing the jury of this
guilty plea is error. State v. Urioste, 94 N.M. 767, 617 P.2d 156 (Ct. App. 1980).

Sentence not excessive. - Where minimum sentence was less than a third of the
maximum which could have been imposed for conviction of assault with intent to rape,
sentence was not excessive, particularly in view of liberal policy of giving prisoners time
off for good behavior, and liberal commutations. State v. Compos, 56 N.M. 89, 240 P.2d
228 (1952).

Sentence improper. - Sentence of 7 to 15 years for convictions of assault with intent to
kill and assault with a deadly weapon were not in accordance with the so-called
indeterminate sentence law, former 41-17-1, 1953 Comp., which required a trial judge to
sentence a person found guilty of an offense to the minimum and maximum provided by
statute for the offense. State v. Romero, 73 N.M. 109, 385 P.2d 967 (1963).



Law reviews. - For article, "The Confusing Law of Criminal Intent in New Mexico," see
5 N.M.L. Rev. 63 (1974).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 48
to 55.

Assault with intent to kill in connection with the use of automobile for unlawful purpose
or in violation of law, 99 A.L.R. 756.

Impotency as defense to charge of rape, attempt to rape or assault with intent to commit
rape, 23 A.L.R.3d 1351.

What constitutes offense of "sexual battery,” 87 A.L.R.3d 1250.

Robbery, attempted robbery, or assault to commit robbery, as affected by intent to
collect or secure debt or claim, 88 A.L.R.3d 1309.

Admissibility of evidence of character or reputation of party in civil action for assault on
issues other than impeachment, 91 A.L.R.3d 718.

Propriety of, or prejudicial effect of omitting or of giving, instruction to jury, in
prosecution for rape or other sexual offense, as to ease of making or difficulty of
defending against such a charge, 92 A.L.R.3d 866.

Modern status of admissibility, in forcible rape prosecution, of complainant's prior sexual
acts, 94 A.L.R.3d 257.

Modern status of admissibility, in forcible rape prosecution, of complainant's general
reputation for unchastity, 95 A.L.R.3d 1181.

Constitutionality of assault and battery laws limited to protection of females or which
provide greater penalties for males than for females, 5 A.L.R.4th 708.

Single act affecting multiple victims as constituting multiple assaults or homicides, 8
A.L.R.4th 960.

Criminal responsibility of husband for rape, or assault to commit rape, on wife, 24
A.L.R.4th 105.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.
Standard for determination of reasonableness of criminal defendant's belief, for
purposes of self-defense claim, that physical force is necessary - modern cases, 73

A.L.R.4th 993.

Liability of church or religious society for sexual misconduct of clergy, 5 A.L.R.5th 530.



6A C.J.S. Assault and Battery 88 72, 75 to 81.

30-3-4. Battery.

Battery is the unlawful, intentional touching or application of force to the person of
another, when done in a rude, insolent or angry manner.

Whoever commits battery is guilty of a petty misdemeanor.

History: 1953 Comp., 8 40A-3-4, enacted by Laws 1963, ch. 303, § 3-4.
ANNOTATIONS

Cross references. - For battery upon peace officers, see 30-22-24 NMSA 1978.

For assault and battery upon revenue division employees, see 7-1-75 NMSA 1978.

Battery of spouse. - There is no language in this statute indicating that different
standards should be employed when the victim of a battery is the spouse of the
defendant. State v. Seal, 76 N.M. 461, 415 P.2d 845 (1966).

Where there was testimony that appellant grabbed his wife, pushed or "slammed" her
against a parked car, held her there and after she broke away, followed her to her car
where he proceeded to talk to her for at least an hour while she cried and screamed for
him to let her go, there was ample evidence for the trial court to conclude that appellant
acted in a rude, insolent or angry manner as defined in this section when he applied
force to the person of his wife. State v. Seal, 76 N.M. 461, 415 P.2d 845 (1966).

Battery is included within offense of aggravated battery. State v. Duran, 80 N.M.
406, 456 P.2d 880 (Ct. App. 1969).

Offense not included. - The crime of unlawfully touching another (Laws 1889, ch. 17, §
22, former 40-6-2, 1953 Comp.) was not included in assault with a deadly weapon
(Laws 1907, ch. 36, 8§ 19, former 40-17-4, 1953 Comp.), although the common-law
crime of simple assault was included in the crime of assault with a deadly weapon.
Chacon v. Territory, 7 N.M. 241, 34 P. 448 (1893).

Battery does not merge with false imprisonment. - Since false imprisonment
requires a constraining or confining with knowledge of lack of legal authority and battery
does not, and the elements for proving the two offenses differ, the two offenses do not
merge. State v. Muise, 103 N.M. 382, 707 P.2d 1192 (Ct. App. 1985).

Proof of battery demands conviction or acquittal thereon. - Regardless of whether
either assault or aggravated assault is included in the charge of battery since there was
proof of a battery, defendant should be convicted of some degree of battery (either



aggravated or simple) or acquitted. State v. Duran, 80 N.M. 406, 456 P.2d 880 (Ct. App.
1969).

Charge of unlawfulness mandatory. - Indictment charging that defendant "did beat,
bruise and wound" a person, but omitting to aver it was done "unlawfully" was bad; by
using the word "unlawfully” the statute intended to discriminate between lawful and
unlawful acts of violence. Territory v. Miera, 1 N.M. 387 (1866).

Double jeopardy. - Where the evidence established that defendant committed three
separate and distinct battery offenses, double jeopardy did not preclude the first two
batteries supporting a conviction for battery, even though the third battery satisfied
elements of a charge of criminal sexual penetration. Brecheisen v. Mondragon, 833
F.2d 238 (10th Cir. 1987), cert. denied, 485 U.S. 1011, 108 S. Ct. 1479, 99 L. Ed. 2d
707 (1988).

Where provision in an Order Prohibiting Domestic Violence (OPDV), prohibiting
"battering in any manner," contained all elements of the statutorily defined offense of
battery, a criminal prosecution for battery following a contempt proceeding for violating
the OPDV violated defendant's right against double jeopardy. State v. Powers, 1998-
NMCA-133, 126 N.M. 114, 967 P.2d 454.

Instruction on simple battery wrongly refused. - Battering a peace officer while in
the lawful discharge of his duties is battering the person of another, and where there
was evidence that the victim police officer was not in the lawful discharge of his duties in
connection with the altercation, the trial court erred in refusing to instruct on simple
battery as well as on battery on an officer. State v. Kraul, 90 N.M. 314, 563 P.2d 108
(Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Where there was evidence tending to establish the included offense of battery in charge
of aggravated battery, trial court erred in refusing to instruct on lesser included offense.
State v. Duran, 80 N.M. 406, 456 P.2d 880 (Ct. App. 1969).

In trial of Indian for rape under the federal Major Crimes Act (18 U.S.C. 88 1153, 3242,
conferring federal jurisdiction over certain enumerated major crimes committed by
Indians on Indian reservations), it was reversible error for trial court to refuse to instruct
on the non-enumerated offenses of attempted rape, simple assault and battery, all of
which were lesser included offenses under New Mexico law. Joe v. United States, 510
F.2d 1038 (10th Cir. 1974).

Use of automobile in battery. - The use of a motor vehicle to intentionally strike an
occupied vehicle is sufficient intimate contact with the victim's body to support a charge
of battery. State v. Montoya, 1998-NMCA-074, 125 N.M. 242, 959 P.2d 967.

Right to de novo appeal. - Where defendant was convicted in metropolitan court of
battery against a household member in violation of this section, because the state did
not prosecute the battery under 30-3-15 NMSA 1978, state could not contend that



defendant was convicted of a crime involving domestic violence and he was entitled to a
de novo appeal in district court rather than just an on-record review of the proceeding.
State v. Trujillo, 1999-NMCA-003, 126 N.M. 603, 973 P.2d 855.

Law reviews. - For article, "The Confusing Law of Criminal Intent in New Mexico," see
5 N.M.L. Rev. 63 (1974).

For note, "Municipal Assumption of Tort Liability for Damage Caused by Police
Officers," see 1 N.M.L. Rev. 263 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 37
to 41.

Peace officers' criminal responsibility for wounding one whom they wished to investigate
or identify, 18 A.L.R. 1368, 61 A.L.R. 321.

Right of one in loco parentis other than teacher to punish child, 43 A.L.R. 507.

Liability of parent or person in loco parentis for personal tort against minor child, 19
A.L.R.2d 423.

Criminal liability as barring or mitigating recovery of punitive damages, 98 A.L.R.3d 870.

Single act affecting multiple victims as constituting multiple assaults or homicides, 8
A.L.R.4th 960.

Standard for determination of reasonableness of criminal defendant's belief, for
purposes of self-defense claim, that physical force is necessary - modern cases, 73
A.L.R.4th 993.

6A C.J.S. Assault and Battery 8§ 70, 71.

30-3-5. Aggravated battery.

A. Aggravated battery consists of the unlawful touching or application of force to the
person of another with intent to injure that person or another.

B. Whoever commits aggravated battery, inflicting an injury to the person which is not
likely to cause death or great bodily harm, but does cause painful temporary
disfigurement or temporary loss or impairment of the functions of any member or organ
of the body, is guilty of a misdemeanor.

C. Whoever commits aggravated battery inflicting great bodily harm or does so with a
deadly weapon or does so in any manner whereby great bodily harm or death can be
inflicted is guilty of a third degree felony.



History: 1953 Comp., 8 40A-3-5, enacted by Laws 1963, ch. 303, § 3-5; 1969, ch. 137,
§1.

ANNOTATIONS

Cross references. - For aggravated battery upon peace officer, see 30-22-25 NMSA
1978.

Section not violative of constitution's title requirements. - Although this section
provides that an aggravated battery may be either a misdemeanor or a felony,
depending on the circumstances, N.M. Const., art. IV, 8 16 is not violated, since title
clearly shows that the subject of the act is aggravated battery and that more than one
penalty is provided. State v. Segura, 83 N.M. 432, 492 P.2d 1295 (Ct. App. 1972).

Section not void for vagueness. - This section is not void for vagueness because a
defendant's aggravated battery may be either a felony or misdemeanor or that it
depends entirely on the view of the evidence taken by the trier of facts. State v. Segura,
83 N.M. 432, 492 P.2d 1295 (Ct. App. 1972).

This section is not unconstitutionally vague either when its subsections are compared or
when the entire section is compared with 30-3-4 NMSA 1978. State v. Chavez, 82 N.M.
569, 484 P.2d 1279 (Ct. App.), cert. denied, 82 N.M. 562, 484 P.2d 1272 (1971).

Section not in conflict with 31-18-15.1 NMSA 1978. - This section and 31-18-15.1
NMSA 1978 (aggravating circumstances affecting sentencing) do not provide
punishment for the same offense, and these sections are not in conflict. State v. Wilson,
97 N.M. 534, 641 P.2d 1081 (Ct. App. 1982).

The elements of an offense do no more than establish the offense. The circumstances
surrounding the offense, including the circumstances surrounding each of the elements
of the offense, may be considered under 31-18-15.1 NMSA 1978. State v. Wilson, 97
N.M. 534, 641 P.2d 1081 (Ct. App. 1982).

Double jeopardy. - It was not double jeopardy to try defendant on charge of
aggravated battery when lesser charge of attempt was dismissed prior to trial, and no
issue as to double punishment or merged offenses was involved. State v. Hibbs, 82
N.M. 722, 487 P.2d 150 (Ct. App. 1971).

Convictions for accessory to assault with intent to commit a violent felony, accessory to
aggravated battery with great bodily harm, and accessory to false imprisonment did not
violate the constitutional prohibition against double jeopardy. State v. Carrasco, 1997-
NMSC-047, 124 N.M. 64, 946 P.2d 1075.

Defendant's right to freedom from double jeopardy was not violated by punishment for
attempted first-degree murder, aggravated battery with a deadly weapon, and criminal
sexual penetration. State v. Traeger, 2000-NMCA-015, 128 N.M. 668, 997 P.2d 142.



Defendant's convictions for both attempted first degree murder and aggravated battery
did not constitute double jeopardy. State v. Vallejos, 2000-NMCA-075, 129 N.M. 424, 9
P.3d 668, cert. denied, 129 N.M. 385, 9 P.3d 68 (2000).

No merger with assault with intent to commit violent felony. - The double jeopardy
clause does not prohibit sentencing for both assault with intent to commit a violent
felony murder and for aggravated battery with a deadly weapon; one offense does not
subsume the other and other indicia of legislative intent suggests an intent to punish
separately. State v. Cowden, 1996-NMCA-051, 121 N.M. 703, 917 P.2d 972.

Aggravated assault is lesser included offense. - Aggravated assault by use of a
threat with a deadly weapon is a lesser included offense of aggravated battery. State v.
DeMary, 99 N.M. 177, 655 P.2d 1021 (1982).

Merger with robbery. - Aggravated battery merges with a robbery offense when a
defendant's intent to take the victim's purse includes an intent to injure the victim. State
v. Gammil, 108 N.M. 208, 769 P.2d 1299 (Ct. App. 1989), overruled in part on other
grounds, State v. Fuentes, 119 N.M. 104, 888 P.2d 986 (Ct. App. 1994).

No merger with armed robbery. - Offense of aggravated battery did not merge with
the armed robbery. State v. Sandoval, 90 N.M. 260, 561 P.2d 1353 (Ct. App.), cert.
denied, 90 N.M. 637, 567 P.2d 486 (1977).

Separate punishment for armed robbery and aggravated battery is consistent with
legislative intent and does not constitute double jeopardy. State v. Fuentes, 119 N.M.
104, 888 P.2d 986 (Ct. App. 1994).

Aggravated battery lesser included offense of attempted murder. - In a prosecution
for attempted murder, the trial court properly instructed the jury on aggravated battery
as a lesser included offense at the state's request, because the elements of the lesser
crime were a subset of the elements of the charged crime and, further, the defendant
could not have committed the greater offense in the manner charged in the indictment
without also committing the lesser offense. State v. Meadors, 121 N.M. 38, 908 P.2d
731 (1995).

Battery is included within offense of aggravated battery. State v. Duran, 80 N.M. 406,
456 P.2d 880 (Ct. App. 1969).

When instruction on battery required. - Where there was evidence tending to
establish the included offense of battery in charge of aggravated battery, trial court
erred in refusing to instruct on lesser included offense. State v. Duran, 80 N.M. 406, 456
P.2d 880 (Ct. App. 1969).

In prosecution for aggravated battery, lesser offense of simple battery may necessarily
be included in court's charge to jury only in the event there is some evidence which



would justify a conviction of the lesser offense. State v. James, 76 N.M. 376, 415 P.2d
350 (1966).

There was no evidence to support a finding that defendant did not intend to injure
victim, and therefore the trial court did not err in refusing to give an instruction on simple
battery, which is a lesser included offense of aggravated battery. State v. Pettigrew, 116
N.M. 135, 860 P.2d 777 (Ct. App. 1993).

Instruction must be tendered. - Alleged error of court in failing to instruct on lesser
included offense of simple battery in prosecution for aggravated battery was not
properly before appellate court for review where no instruction on lesser offense was
ever submitted to the trial court. State v. James, 76 N.M. 376, 415 P.2d 350 (1966).

Instruction not warranted. - Where defendant, convicted of aggravated battery,
admitted that he had pistol in his possession at time of fight with which he shot victim
and that he intended to hit victim with it, instruction on lesser included offense was not
warranted. State v. Jaramillo, 82 N.M. 548, 484 P.2d 768 (Ct. App. 1971).

Instructions erroneous. - In a prosecution for aggravated battery with a deadly
weapon, since there was a finding of sufficient evidence to support jury instructions on
self-defense and defense of another, the instruction on the charged offense was
erroneous because it did not include the essential element of unlawfulness, and the
error was not cured by separate instructions on self-defense and defense of another,
and the instructions on self-defense and defense of another were erroneous because
they did not clearly place the burden of proof on the state. State v. Acosta, 1997-NMCA-
035, 123 N.M. 273, 939 P.2d 1081, cert. quashed, 124 N.M. 312, 950 P.2d 285 (1997).

Concept inapplicable. - The concept of lesser included offenses is not involved in a
prosecution for armed robbery and aggravated battery because either offense can be
committed without committing the other offense. State v. Sandoval, 90 N.M. 260, 561
P.2d 1353 (Ct. App.), cert. denied, 90 N.M. 637, 567 P.2d 486 (1977).

Defendant charged in the alternative. - Aggravated battery is a third-degree felony if it
causes great bodily harm or if it was committed with a deadly weapon. There is nothing
unfair in charging a defendant in the alternative, where the evidence supports a third-
degree felony conviction under both alternatives. State v. Kenny, 112 N.M. 642, 818
P.2d 420 (Ct. App. 1991).

Conviction or acquittal of proved offense. - Regardless of whether either assault or
aggravated assault is included in charge of battery, where there is proof of a battery,
defendant should be convicted of some degree of battery (either aggravated or simple)
or acquitted. State v. Duran, 80 N.M. 406, 456 P.2d 880 (Ct. App. 1969).

This section requires intent to injure, of which there must be substantial evidence for
there to be proof that the crime of aggravated battery has been committed. State v.



Mora, 81 N.M. 631, 471 P.2d 201 (Ct. App.), cert. denied, 81 N.M. 668, 472 P.2d 382
(2970).

Specific intent to injure is essential element of crime of aggravated battery, and the
state must prove beyond a reasonable doubt that the defendant knowingly committed
the crime purposely intending to violate the law. State v. Crespin, 86 N.M. 689, 526
P.2d 1282 (Ct. App. 1974); State v. Mills, 94 N.M. 17, 606 P.2d 1111 (Ct. App.), cert.
denied, 94 N.M. 628, 614 P.2d 545 (1980).

Intent to injure may be inferred. - Intent to injure, as required by this section, need not
be established by direct evidence but may be inferred from conduct and the surrounding
circumstances. State v. Michael S. 120 N.M. 617, 904 P.2d 595 (Ct. App. 1995).

Under former law, specific intent to commit mayhem was inferred as a matter of law.
Where the defendant deliberately committed the crime of assault and battery, in so
doing, he committed mayhem. State v. Hatley, 72 N.M. 377, 384 P.2d 252 (1963).

Instructing on intent. - Subsection C of this section requires an "intent to injure" and
where requested instruction referred to "a specific intent to commit an aggravated
battery," this would have been misleading to the jury and was properly denied. State v.
Vasquez, 83 N.M. 388, 492 P.2d 1005 (Ct. App. 1971).

Under former law, court's instruction that in order to establish mayhem, state was
required to prove, beyond a reasonable doubt, that "the right eye of (victim) was
destroyed, and that the defendants destroyed his right eye with malicious intent to maim
or disfigure" correctly stated the law; instruction that jury must find "that defendants
actually destroyed the right eye of (victim) and that such destruction was done by the
defendants with malicious intent to so destroy" was properly refused. State v. Trujillo, 54
N.M. 307, 224 P.2d 151 (1950).

Defendant need not intend particular result. - In a prosecution for aggravated
battery, the defendants requested the following instruction, which was properly refused:
"A defendant may not be held guilty as aider and abettor for independent act of another
person, even though same victim was assaulted by both, since sharing of criminal intent
is absent." The evidence demonstrated that the defendants and the principal defendant
did not act independently of each other, even if the defendants did not intend or foresee
the stabbing of the victim by the principal defendant. State v. Dominguez, 115 N.M. 445,
853 P.2d 147 (Ct. App. 1993).

Great bodily harm. - Subsection C of this section requires only that great bodily harm
could result, not that it must result. State v. Pettigrew, 116 N.M. 135, 860 P.2d 777 (Ct.
App. 1993).

Great bodily harm includes permanent loss or impairment (permanent injury). State v.
Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct. App.), cert. denied, 82 N.M. 562, 484 P.2d
1272 (1971).



Material element of offense. - In instruction defining the material elements of crime in
this section, one of the elements to be proved beyond a reasonable doubt was that
defendant inflicted great bodily harm. State v. Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct.
App.), cert. denied, 82 N.M. 562, 484 P.2d 1272 (1971).

Proximate cause of harm. - Whether battery caused great bodily harm is to be
determined by "proximate cause" and a defendant's act need not be a direct, that is,
immediate, cause. State v. Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct. App.), cert.
denied, 82 N.M. 562, 484 P.2d 1272 (1971).

Nature of injury determines degree of crime. - Whether crime is a misdemeanor or a
felony depends largely, as shown by Subdivisions B and C, on the nature of the injury
inflicted. State v. Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct. App.), cert. denied, 82 N.M.
562, 484 P.2d 1272 (1971).

The nature of the injury was an important element of mayhem. State v. Martin, 32 N.M.
48, 250 P. 842 (1926).

Degree of harm for jury. - It was a question of fact for the jury whether forcible
tattooing of victim with needle and India ink from back of neck to center part of waist,
which tattoo recited an offensive sentence in large letters and could be removed only
with strenuous and extensive skin grafting, was "great bodily harm" as required under
this section and defined at 30-1-12 NMSA 1978. State v. Ortega, 77 N.M. 312, 422 P.2d
353 (1966).

It was for the jury to determine whether the injuries inflicted on gasoline station
attendant who was robbed, beaten and set on fire with gasoline were likely to cause
death or great bodily harm, and defendant's motion for dismissal of the indictment,
which charged him with a felony, on his assertion that doctor's testimony "proved" he
was guilty only of misdemeanor, was properly refused. State v. Foster, 82 N.M. 573,
484 P.2d 1283 (Ct. App. 1971).

Knife as deadly weapon. - For a knife to be a deadly weapon it must come within the
portion of this statute as to any other deadly weapons with which dangerous wounds
can be inflicted. State v. Martinez, 57 N.M. 174, 256 P.2d 791 (1953).

Baseball bat as deadly weapon. - In a prosecution for aggravated battery with a
deadly weapon, the question of whether a baseball bat was a deadly weapon should
have been left to the jury. State v. Traeger, 2000-NMCA-015, 128 N.M. 668, 997 P.2d
142.

Jury justified in so finding. - Where no one directly testified the knife was one with
which dangerous wounds could be inflicted, but the wounds were described by the
physician who treated the victim, and they were sufficiently severe to keep him in a
hospital under the doctor's care for a week, and in addition, the scars caused by the
knife wounds were shown to the jury, in view of the depth and length of the wounds the



jury was fully justified in finding the knife used was a deadly weapon, although the blade
used was only about two inches in length. State v. Martinez, 57 N.M. 174, 256 P.2d 791
(1953).

Consent is not defense to crime of aggravated battery, irrespective of whether the
victim invites the act and consents to the battery. State v. Fransua, 85 N.M. 173, 510
P.2d 106 (Ct. App. 1973).

Intoxication a valid defense. - A showing of intoxication to a degree that would make
specific intent impossible would establish a valid defense to the charge of aggravated
battery and since the evidence in defendant's case raised an issue of fact for the jury on
the question of intent to injure by showing intoxication to such a degree that defendant
was unable to form the necessary intent, defendant was entitled to an instruction on this
defense; the failure to so instruct was reversible error. State v. Crespin, 86 N.M. 689,
526 P.2d 1282 (Ct. App. 1974).

Protection of property. - The use of a deadly weapon in the protection of property is
generally held, except in extreme cases, to be the use of more than justifiable force, and
to render the owner of the property liable, both civilly and criminally, for the assault.
Brown v. Martinez, 68 N.M. 271, 361 P.2d 152 (1961).

Right of confrontation not violated. - Where no prior statement of any kind by the
victim of an aggravated assault was brought to the attention of the jury or offered by the
state, and defendant neither sought a continuance nor indicated that he desired to call
the victim as a witness or what evidence he believed might be developed from the
victim, his constitutional right of confrontation was not violated by absence of victim from
trial. State v. James, 76 N.M. 376, 415 P.2d 350 (1966).

Corroboration of victim's testimony unnecessary. - Victim's testimony supported
determination that defendant committed battery with a gun and with intent to injure, and
did not require corroboration. State v. Tafoya, 80 N.M. 494, 458 P.2d 98 (Ct. App.
1969).

Testimony corroborated. - Defendant's testimony that he threw gun away after leaving
scene of burglary and aggravated battery, along with photographs of victim showing
facial cuts and abrasions, corroborated victim's testimony that defendant used a gun in
commission of crimes. State v. Tafoya, 80 N.M. 494, 458 P.2d 98 (Ct. App. 1969).

Continuance properly refused. - Defendant's effort to have aggravated battery case
continued and to have victim examined by another doctor was properly refused where
there was nothing to show that defense was surprised by doctor's testimony or that
defendant was prejudiced in his defense on the merits. State v. Foster, 82 N.M. 573,
484 P.2d 1283 (Ct. App. 1971).

Aggravation of sentence. - Rule against use of elements of a crime as the basis for
aggravating the sentence for that crime was not violated where the defendant's failure to



aid the victim and the brutality of the crime were used to aggravate the defendant's
sentence; defendant's failure to aid the victim after the beating is clearly not an element
of aggravated battery and the brutality of the crime, although it is a fact used to prove
great bodily harm, does not equate to great bodily harm for purposes of the aggravation
statute. State v. Kurley, 114 N.M. 514, 841 P.2d 562 (Ct. App. 1992).

Where the defendant pleaded guilty to aggravated battery with great bodily harm, the
defendant's sentence could be aggravated without actual evidence that his own acts,
rather than the acts of his companions, were brutal; defendant's participation in the
beating, which was brutal enough to actually cause death, standing alone, was
sufficient. State v. Kurley, 114 N.M. 514, 841 P.2d 562 (Ct. App. 1992).

Circumstantial evidence was sufficient for a reasonable mind to infer defendant shot
the victim with a pellet gun, where there was evidence that defendant came out of his
house with a rifle or other gun in his hand and shouted at the victim and his companions
to "go somewhere else and play," after they had been shooting off fireworks, and five or
ten minutes later the victim was struck with a pellet as a noise was heard from the
direction of defendant's house. State v. Stenz, 109 N.M. 536, 787 P.2d 455 (Ct. App.
1990).

Evidence sufficient to support conviction. - Where evidence, though disputed,
showed that defendant was playing pool with several persons, that an argument began
and that in the resulting altercation defendant pulled a gun, shot at one person and
missed, and shot at another and hit him in the leg, held that it was sufficient to support a
verdict of aggravated battery. State v. Santillanes, 86 N.M. 627, 526 P.2d 424 (Ct. App.
1974).

Where the victim testified that she was hit on the head three times with an object which
she described as "very hard" and it appeared from the record that following the attack
she was taken to the hospital and six stitches were required to close the wound on her
head, this evidence sufficiently established an aggravated battery under Subsection C.
State v. Turner, 81 N.M. 450, 468 P.2d 421 (Ct. App.), cert. denied, 81 N.M. 506, 469
P.2d 151 (1970).

There was substantial evidence to support the charge since the evidence established
that the defendant acted in a way that would have likely resulted in great bodily harm or
even death to the victim, despite the lack of evidence of such harm. State v.
Dominguez, 115 N.M. 445, 853 P.2d 147 (Ct. App. 1993).

Since the victims testified that the two defendants intruded into their home, beat and
kicked the husband, and dragged both him and his wife around the house in search of
money, this evidence sufficiently established an aggravated battery under Subsection A.
State v. Ibarra, 116 N.M. 486, 864 P.2d 302 (Ct. App. 1993), cert. denied, 513 U.S.
1157,115 S. Ct. 1116, 130 L. Ed. 2d 1080 (1995).



Evidence that the defendant stabbed or slashed the victim with a knife constituted
evidence upon which the jury could find that the defendant committed the offense of
aggravated battery; also, the trial court could properly find that the defendant's acts of
repeatedly stabbing the victim constituted circumstances surrounding the offense,
warranting enhancement of the defendant's sentence. State v. Fuentes, 119 N.M. 104,
888 P.2d 986 (Ct. App. 1994).

Evidence of mayhem insufficient. - Under former law conviction of mayhem was not
sustained by proof of an assault and a blow which cut prosecuting witness' lip, requiring
some stitches, but resulting in no permanent injury or disfigurement. Court would take
notice of such lack of evidence even though defendant failed to preserve proper
exceptions. State v. Raulie, 40 N.M. 318, 59 P.2d 359 (1936).

General instruction superfluous. - An instruction generally defining aggravated
battery was not needed to guide the jury and was superfluous where the trial court
instructed the jury as to the material elements of the aggravated battery elements of the
aggravated battery charge. State v. Urban, 86 N.M. 351, 524 P.2d 523 (Ct. App. 1974).

Allegedly inconsistent instruction not jurisdictional error. - Defendant's claim that
instruction defining aggravated battery covered three alternatives and thus was
inconsistent with the specific charge of aggravated battery by use of a deadly weapon
did not amount to jurisdictional error. State v. Urban, 86 N.M. 351, 524 P.2d 523 (Ct.
App. 1974).

Inconsistent instruction not fundamental error. - In conviction for aggravated
battery, where the evidence was clear that a deadly weapon was used, even if the
giving of general definition of aggravated battery was error, it did not shock the
conscience to let defendant's conviction stand, and there was no basis for applying the
doctrine of fundamental error. State v. Urban, 86 N.M. 351, 524 P.2d 523 (Ct. App.
1974).

Waiver of error. - Where defendant pleaded not guilty when arraigned and proceeded
to trial without questioning propriety of magistrate's bind over, his claim that criminal
information charged him with offense of aggravated battery, rather than attempted
aggravated battery, concerning which there had been no preliminary examination, was
waived. State v. Hibbs, 82 N.M. 722, 487 P.2d 150 (Ct. App. 1971).

Defendant was bound by plea of guilty to attempt to commit aggravated battery and
was not entitled to post-conviction relief either on grounds that his actions did not
constitute attempt to commit aggravated battery or that state had failed to establish his
intent. State v. Bonney, 82 N.M. 508, 484 P.2d 350 (Ct. App. 1971).

Withdrawal of plea properly denied. - Trial court's denial of defendant's motion to
withdraw his plea of guilty to a charge of aggravated assault after sentence was
imposed did not violate due process where the only basis asserted for withdrawal of the



plea was that the trial court refused to follow the sentencing recommendation of the
district attorney. State v. Ramos, 85 N.M. 438, 512 P.2d 1274 (Ct. App. 1973).

Firearm enhancement statute constitutionally applied to conviction under
section. - Neither the rules of statutory construction nor the federal and state
constitutional provisions against double jeopardy prohibit the application of the firearm
enhancement statute to a person convicted of aggravated battery with a deadly weapon
when the weapon used was a firearm. State v. Gonzales, 95 N.M. 636, 624 P.2d 1033
(Ct. App.), overruled on other grounds Buzbee v. Donnelly, 96 N.M. 692, 634 P.2d 1244
(1981).

Law reviews. - For article, "The Confusing Law of Criminal Intent in New Mexico," see
5 N.M.L. Rev. 63 (1974).

For annual survey of New Mexico law relating to constitutional law, see 12 N.M.L. Rev.
191 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 8§ 48,
49,

Danger or apparent danger of death or great bodily harm as condition of self-defense in
prosecution for assault as distinguished from prosecution for homicide, 114 A.L.R. 634.

Danger or apparent danger of great bodily harm or death as condition of self-defense in
civil action for assault and battery, personal injury or death, 25 A.L.R.2d 1215.

Pocket or clasp knife as deadly or dangerous weapon for purposes of statute
aggravating offenses such as assault, robbery, or homicide, 100 A.L.R.3d 287.

Dog as deadly or dangerous weapon for purposes of statutes aggravating offenses
such as assault and robbery, 7 A.L.R.4th 607.

Single act affecting multiple victims as constituting multiple assaults or homicides, 8
A.L.R.4th 960.

Criminal assault or battery statutes making attack on elderly person a special or
aggravated offense, 73 A.L.R.4th 1123.

Admissibility of expert opinion stating whether a particular knife was, or could have
been, the weapon used in a crime, 83 A.L.R.4th 660.

Sufficiency of bodily injury to support charge of aggravated assault, 5 A.L.R.5th 243.
Adequacy of defense counsel's representation of criminal client - conduct occurring at

time of trial regarding issues of diminished capacity, intoxication, and unconsciousness,
78 A.L.R.5th 197.



Adequacy of defense counsel's representation of criminal client - pretrial conduct or
conduct at unspecified time regarding issues of diminished capacity, intoxication, and
unconsciousness, 79 A.L.R.5th 419.

6A C.J.S. Assault and Battery § 72.

30-3-6. Reasonable detention; assault, battery, public affray or
criminal damage to property.

A. As used in this section:

(1) "licensed premises" means all public and private rooms, facilities and areas in which
alcoholic beverages are sold or served in the customary operating procedures of
establishments licensed to sell or serve alcoholic liquors;

(2) "proprietor" means the owner of the licensed premises or his manager or his
designated representative; and

(3) "operator" means the owner or the manager of any establishment or premises open
to the public.

B. Any law enforcement officer may arrest without warrant any persons he has probable
cause for believing have committed the crime of assault or battery as defined in
Sections 30-3-1 through 30-3-5 NMSA 1978 or public affray or criminal damage to
property. Any proprietor or operator who causes such an arrest shall not be criminally or
civilly liable if he has actual knowledge, communicated truthfully and in good faith to the
law enforcement officer, that the persons so arrested have committed the crime of
assault or battery as defined in Sections 30-3-1 through 30-3-5 NMSA 1978 or public
affray or criminal damage to property.

History: Laws 1981, ch. 255, § 1; 1983, ch. 268, § 1.
ANNOTATIONS

The 1983 amendment deleted "on licensed premises” following "detention” in the
catchline, added "or criminal damage to property" at the end of the catchline, inserted
Paragraph (3) of Subsection A, substituted "Sections" for "Section™ in the first sentence
of Subsection B, added "or criminal damage to property" at the end of the first and
second sentences of Subsection B and inserted "or operator" and "communicated
truthfully and in good faith to the law enforcement officer" in the second sentence of
Subsection B.

30-3-7. Injury to pregnant woman.



A. Injury to [a] pregnant woman consists of a person other than the woman injuring a
pregnant woman in the commission of a felony causing her to suffer a miscarriage or
stillbirth as a result of that injury.

B. As used in this section:

(1) "miscarriage” means the interruption of the normal development of the fetus, other
than by a live birth and which is not an induced abortion, resulting in the complete
expulsion or extraction from a pregnant woman of a product of human conception; and

(2) "stillbirth” means the death of a fetus prior to the complete expulsion or extraction
from its mother, irrespective of the duration of pregnancy and which is not an induced
abortion; and death is manifested by the fact that after the expulsion or extraction the
fetus does not breathe spontaneously or show any other evidence of life such as heart
beat, pulsation of the umbilical cord or definite movement of voluntary muscles.

C. Whoever commits injury to [a] pregnant woman is guilty of a third degree felony and
shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978.

History: Laws 1985, ch. 239, § 1.
ANNOTATIONS

Cross references. - For injury to pregnant woman by vehicle, see 66-8-101.1 NMSA
1978.

Bracketed material. - The bracketed words in Subsections A and C were inserted by
the compiler for purposes of clarity. The bracketed material was not enacted by the
legislature and is not a part of the law.

30-3-8. Shooting at dwelling or occupied building; shooting at or
from a motor vehicle.

A. Shooting at a dwelling or occupied building consists of willfully discharging a firearm
at a dwelling or occupied building. Whoever commits shooting at a dwelling or occupied
building that does not result in great bodily harm to another person is guilty of a fourth
degree felony. Whoever commits shooting at a dwelling or occupied building that results
in injury to another person is guilty of a third degree felony. Whoever commits shooting
at a dwelling or occupied building that results in great bodily harm to another person is
guilty of a second degree felony.

B. Shooting at or from a motor vehicle consists of willfully discharging a firearm at or
from a motor vehicle with reckless disregard for the person of another. Whoever
commits shooting at or from a motor vehicle that does not result in great bodily harm to
another person is guilty of a fourth degree felony. Whoever commits shooting at or from
a motor vehicle that results in injury to another person is guilty of a third degree felony.



Whoever commits shooting at or from a motor vehicle that results in great bodily harm
to another person is guilty of a second degree felony.

C. This section shall not apply to a law enforcement officer discharging a firearm in the
lawful performance of his duties.

History: Laws 1987, ch. 213, § 1; 1993, ch. 78, § 1.
ANNOTATIONS

The 1993 amendment, effective July 1, 1993, deleted "Inhabited" preceding "Dwelling"
and inserted "shooting at or from a motor vehicle" in the section heading; designated
the formerly undesignated provisions as Subsection A and rewrote the provisions
thereof; and added Subsections B and C.

Compiler's notes. - The following decisions were decided prior to the 1993 amendment
to 30-3-8 NMSA 1978.

Violation of double jeopardy. - Convictions for felony murder and shooting at a
dwelling violated defendant's right to be protected from double jeopardy. State v. Varela,
1999-NMSC-045, 128 N.M. 454, 993 P.2d 1280.

No violation of double jeopardy. - Defendant's conviction for both shooting into an
occupied motor vehicle under this section and first-degree murder under 30-2-1 NMSA
1978 was not double jeopardy because the legislature intended to have separate
punishments for similar conduct that can result in a violation of both statutes. State v.
Gonzales, 113 N.M. 221, 824 P.2d 1023 (1992) (decided prior to 1993 amendment).

No merger with assault with intent to commit a violent felony. - 30-3-3 NMSA 1978
(assault with intent to commit a violent felony) and this section are two sections directed
toward the protection of different social norms and indicate an intention on the part of
the legislature to allow for multiple punishment for the same conduct. The legislature
was concerned with conduct typically designed to terrorize or intimidate in this section. It
does not matter whether or not the dwelling is actually occupied at the time of the
shooting. In contrast, 30-3-3 NMSA 1978 is directed toward conduct which is motivated
by an intention to effect another's death. State v. Highfield, 113 N.M. 606, 830 P.2d 158
(Ct. App. 1992) (decided prior to 1993 amendment).

No merger with aggravated assault with a deadly weapon. - Separate punishments
are intended for the offenses of shooting into an occupied vehicle and aggravated
assault with a deadly weapon. State v. Sosa, 1997-NMSC-032, 123 N.M. 564, 943 P.2d
1017.

Knowledge that building occupied required. - The statute requires not only that the
discharge of the firearm be intentional and that it be discharged at a building
intentionally, but that the discharge occur with the knowledge or reason to believe that



the building was occupied at the time of the shooting. State v. EImquist, 114 N.M. 551,
844 P.2d 131 (Ct. App. 1992) (decided prior to 1993 amendment).

Conspiracy to shoot from vehicle. - To be guilty of conspiracy to shoot from a motor
vehicle, there must have been an agreement that one of the parties thereto would shoot
a firearm recklessly from the vehicle; the agreement could be explicit or a mutually
implied understanding, but mere passive submission or acquiescence in the conduct of
others would not suffice. State v. Mariano R. 1997-NMCA-018, 123 N.M. 121, 934 P.2d
315.

Shooting resulting in death. - Subsection A of this section, construed with the
definition of "great bodily harm" in 30-1-12A NMSA 1978 includes a shooting at a
dwelling that results in death. State v. Varela, 1999-NMSC-045, 128 N.M. 454, 993 P.2d
1280.

Felony murder. - Applying the strict-elements test, shooting at a dwelling is not a lesser
included offense of second degree murder, and the offense could serve as a predicate
for applying the felony-murder doctrine. State v. Varela, 1999-NMSC-045, 128 N.M.
454, 993 P.2d 1280.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 79 Am. Jur. 2d Weapons and Firearms 8
29.

94 C.J.S. Weapons 88 19, 20.

30-3-8.1. Seizure and forfeiture of motor vehicle; procedure;
exception.

A. A motor vehicle shall be subject to seizure and forfeiture when the vehicle is used or
intended for use in the commission of the offense of shooting at or from a motor vehicle
pursuant to Subsection B of Section 30-3-8 NMSA 1978.

B. A motor vehicle subject to seizure and forfeiture may be seized by a law enforcement
officer:

(1) upon an order issued by the district court having jurisdiction;

(2) without an order if the seizure is incident to an arrest; or

(3) without an order if the seizure is incident to a search under a valid search warrant.
C. In the event of seizure pursuant to Subsection B of this section, proceedings under

the Rules of Civil Procedure for the District Courts and Subsection D of this section shall
be instituted promptly.



D. A motor vehicle seized under this section shall not be subject to replevin, but is
deemed to be in the custody of the seizing law enforcement agency subject only to the
orders and decrees of the district court. When a motor vehicle is seized pursuant to the
provisions of this section, a law enforcement officer may remove the property to a place
designated by the district court or by the head of the officer's agency for disposition in
accordance with the law.

E. When a vehicle is forfeited pursuant to this section, the seizing law enforcement
agency shall sell the motor vehicle at a public auction, and the proceeds, after all costs
for impoundment, forfeiture and sale are repaid, shall be forwarded to the state
treasurer for credit to the crime victims reparation fund pursuant to Section 31-22-21
NMSA 1978 within thirty days. If the sale of the motor vehicle does not cover the cost of
impounding, forfeiting and selling the motor vehicle, the law enforcement agency may
deduct the uncovered portion of the cost from the proceeds of the next sale.

F. No motor vehicle shall be subject to forfeiture when the owner of the motor vehicle
establishes that the offense of shooting at or from a motor vehicle pursuant to
Subsection B of Section 30-3-8 NMSA 1978 was committed without his knowledge or
consent. A forfeiture of a motor vehicle encumbered by a recorded bona fide security
interest shall be subject to the interest of the secured party if the secured party did not
have knowledge of or did not consent to the offense of shooting at or from a motor
vehicle pursuant to Subsection B of Section 30-3-8 NMSA 1978.

History: 1978 Comp., § 30-3-8.1, enacted by Laws 1993, ch. 78, § 2.
ANNOTATIONS
Effective dates. - Laws 1993, ch. 78, § 5 makes the act effective on July 1, 1993.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Who is exempt from forfeiture of
conveyances under "innocent owner" provision of 21 USC § 881(a)(4), 112 A.L.R. Fed.
589.

30-3-8.2. Court record of conviction; revocation of driver's license.

Upon a conviction for the offense of shooting at or from a motor vehicle pursuant to
Subsection B of Section 30-3-8 NMSA 1978, or of a conviction for a conspiracy or
attempt to commit that offense, the district court shall send a record of the conviction to
the motor vehicle division of the taxation and revenue department. The division shall
immediately revoke the driver's licenses or driving privileges of all persons convicted of
the offense of shooting at or from a motor vehicle, or convicted of conspiring or
attempting to commit that offense, pursuant to the provisions of Subsection E of Section
66-5-29 NMSA 1978.

History: 1978 Comp., 8 30-3-8.2, enacted by Laws 1993, ch. 78, § 3.



ANNOTATIONS

Effective dates. - Laws 1993, ch. 78, 8 5 makes the act effective on July 1, 1993.

30-3-9. Assault; battery; school personnel.
A. As used in this section:

(2) "in the lawful discharge of his duties" means engaged in the performance of the
duties of a school employee; and

(2) "school employee” includes a member of a local public school board and public
school administrators, teachers and other employees of that board.

B. Assault upon a school employee consists of:

(1) an attempt to commit a battery upon the person of a school employee while he is in
the lawful discharge of his duties; or

(2) any unlawful act, threat or menacing conduct which causes a school employee while
he is in the lawful discharge of his duties to reasonably believe that he is in danger of
receiving an immediate battery.

Whoever commits assault upon a school employee is guilty of a misdemeanor.
C. Aggravated assault upon a school employee consists of:

(1) unlawfully assaulting or striking at a school employee with a deadly weapon while he
is in the lawful discharge of his duties;

(2) committing assault by threatening or menacing a school employee who is engaged
in the lawful discharge of his duties by a person wearing a mask, hood, robe or other
covering upon the face, head or body, or while disguised in any manner so as to
conceal identity; or

(3) willfully and intentionally assaulting a school employee while he is in the lawful
discharge of his duties with intent to commit any felony.

Whoever commits aggravated assault upon a school employee is guilty of a third
degree felony.

D. Assault with intent to commit a violent felony upon a school employee consists of any
person assaulting a school employee while he is in the lawful discharge of his duties
with intent to kill the school employee.



Whoever commits assault with intent to commit a violent felony upon a school employee
is guilty of a second degree felony.

E. Battery upon a school employee is the unlawful, intentional touching or application of
force to the person of a school employee while he is in the lawful discharge of his
duties, when done in a rude, insolent or angry manner.
Whoever commits battery upon a school employee is guilty of a fourth degree felony.
F. Aggravated battery upon a school employee consists of the unlawful touching or
application of force to the person of a school employee with intent to injure that school
employee while he is in the lawful discharge of his duties.
Whoever commits aggravated battery upon a school employee, inflicting an injury to the
school employee which is not likely to cause death or great bodily harm but does cause
painful temporary disfigurement or temporary loss or impairment of the functions of any
member or organ of the body, is guilty of a fourth degree felony.
Whoever commits aggravated battery upon a school employee, inflicting great bodily
harm, or does so with a deadly weapon or in any manner whereby great bodily harm or
death can be inflicted, is guilty of a third degree felony.
G. Every person who assists or is assisted by one or more other persons to commit a
battery upon any school employee while he is in the lawful discharge of his duties is
guilty of a fourth degree felony.
History: Laws 1989, ch. 344, § 1.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - Sufficiency of bodily injury to support
charge of aggravated assault, 5 A.L.R.5th 243.

30-3-9.1. Assault; battery; sports officials.
A. As used in this section:

() "in the lawful discharge of his duties" means engaged in the performance of the
duties of a sports official,

(2) "sports official" means a person who:

(a) serves as a referee, umpire linesman, timer or scorer, or who serves in a similar
capacity, while working, supervising or administering a sports event; and



(b) is registered as a member of a local, state, regional or national organization that is
engaged in providing education and training to sports officials.

B. Assault upon a sports official consists of:

(1) an attempt to commit a battery upon the person of a sports official while he is in the
lawful discharge of his duties; or

(2) any unlawful act, threat or menacing conduct that causes a sports official while he is
in the lawful discharge of his duties to reasonably believe that he is in danger of
receiving an immediate battery.

C. Whoever commits assault upon a sports official is guilty of a misdemeanor.

D. Aggravated assault upon a sports official consists of unlawfully assaulting or striking
at a sports official with a deadly weapon while he is in the lawful discharge of his duties.

E. Whoever commits aggravated assault upon a sports official is guilty of a third degree
felony.

F. Battery upon a sports official is the unlawful, intentional touching or application of
force to the person of a sports official while he is in the lawful discharge of his duties,
when done in a rude, insolent or angry manner.

G. Whoever commits battery upon a sports official is guilty of a misdemeanor.

H. Aggravated battery upon a sports official consists of the unlawful touching or
application of force to the person of a sports official with intent to injure that sports
official while he is in the lawful discharge of his duties.

I. Whoever commits aggravated battery upon a sports official, inflicting an injury to the
sports official that is not likely to cause death or great bodily harm, but does cause
painful temporary disfigurement or temporary loss or impairment of the functions of any
member or organ of the body, is guilty of a fourth degree felony.

J. Whoever commits aggravated battery upon a sports official, inflicting great bodily
harm, or does so with a deadly weapon or in any manner whereby great bodily harm or
death can be inflicted, is guilty of a third degree felony.
History: Laws 2001, ch. 92, § 1.

ANNOTATIONS

Cross references. - As to interference with an athletic event, see 30-20-18 NMSA
1978.



Effective dates. - Laws 2001, ch. 92, § 2, makes the act effective on July 1, 2001.

30-3-10. Short title.

This act [30-3-10 to 30-3-16 NMSA 1978] may be cited as the "Crimes Against
Household Members Act".

History: Laws 1995, ch. 221, § 1.
ANNOTATIONS

Effective dates. - Laws 1995, ch. 221, § 8 makes the Crimes Against Household
Members Act effective on July 1, 1995.

30-3-11. Definitions.
As used in the Crimes Against Household Members Act [30-3-10 to 30-3-16 NMSA
1978], "household member" means a spouse, former spouse or family member,
including a relative, parent, present or former step-parent, present or former in-law, a
co-parent of a child or a person with whom a person has had a continuing personal
relationship. Cohabitation is not necessary to be deemed a household member for the
purposes of the Crimes Against Household Members Act.
History: Laws 1995, ch. 221, § 2.

ANNOTATIONS

Effective dates. - Laws 1995, ch. 221, § 8 makes the Crimes Against Household
Members Act effective on July 1, 1995.

Minor child of accused is not included in the definition of "household member". State
v. Stein, 1999-NMCA-065, 127 N.M. 362, 981 P.2d 295.

30-3-12. Assault against a household member.
A. Assault against a household member consists of:
(1) an attempt to commit a battery against a household member; or

(2) any unlawful act, threat or menacing conduct that causes a household member to
reasonably believe that he is in danger of receiving an immediate battery.

B. Whoever commits assault against a household member is guilty of a petty
misdemeanor.

History: Laws 1995, ch. 221, § 3.



ANNOTATIONS

Effective dates. - Laws 1995, ch. 221, § 8 makes the Crimes Against Household
Members Act effective on July 1, 1995.

30-3-13. Aggravated assault against a household member.
A. Aggravated assault against a household member consists of:
(1) unlawfully assaulting or striking at a household member with a deadly weapon; or

(2) willfully and intentionally assaulting a household member with intent to commit any
felony.

B. Whoever commits aggravated assault against a household member is guilty of a
fourth degree felony.

History: Laws 1995, ch. 221, § 4.
ANNOTATIONS

Effective dates. - Laws 1995, ch. 221, § 8 makes the Crimes Against Household
Members Act effective on July 1, 1995.

30-3-14. Assault against a household member with intent to commit
a violent felony.

A. Assault against a household member with intent to commit a violent felony consists
of any person assaulting a household member with intent to kill or commit any murder,
mayhem, criminal sexual penetration in the first, second or third degree, robbery,
kidnapping, false imprisonment or burglary.

B. Whoever commits assault against a household member with intent to commit a
violent felony is guilty of a third degree felony.

History: Laws 1995, ch. 221, § 5.
ANNOTATIONS

Effective dates. - Laws 1995, ch. 221, § 8 makes the Crimes Against Household
Members Act effective on July 1, 1995.

30-3-15. Battery against a household member.



A. Battery against a household member consists of the unlawful, intentional touching or
application of force to the person of a household member, when done in a rude, insolent
or angry manner.

B. Whoever commits battery against a household member is guilty of a misdemeanor.
History: Laws 1995, ch. 221, § 6; 2001, ch. 144, § 1.
ANNOTATIONS

The 2001 amendment, effective July 1, 2001, in Subsection B, increased the penalty
for the offense of battery against a household member from a petty misdemeanor to a
misdemeanor.

Effective dates. - Laws 1995, ch. 221, § 8 makes the Crimes Against Household
Members Act effective on July 1, 1995.

Battery against one's own child is not encompassed in the offense of battery against
a household member. State v. Stein, 1999-NMCA-065, 127 N.M. 362, 981 P.2d 295.

Right to de novo appeal. - Where defendant was convicted in metropolitan court of
battery against a household member in violation of 30-3-4 NMSA 1978, because the
state did not prosecute the battery under this section, state could not contend that
defendant was convicted of a crime involving domestic violence and he was entitled to a
de novo appeal in district court rather than just an on-record review of the proceeding.
State v. Trujillo, 1999-NMCA-003, 126 N.M. 603, 973 P.2d 855.

Am. Jur. 2d, A.L.R. and C.J.S. references. - "Cohabitation" for purposes of domestic
violence statutes, 71 A.L.R.5th 285.

30-3-16. Aggravated battery against a household member.

A. Aggravated battery against a household member consists of the unlawful touching or
application of force to the person of a household member with intent to injure that
person or another.

B. Whoever commits aggravated battery against a household member by inflicting an
injury to that person that is not likely to cause death or great bodily harm, but that does
cause painful temporary disfigurement or temporary loss or impairment of the functions
of any member or organ of the body, is guilty of a misdemeanor.

C. Whoever commits aggravated battery against a household member by inflicting great
bodily harm or doing so with a deadly weapon or doing so in any manner whereby great
bodily harm or death can be inflicted, is guilty of a third degree felony.

History: Laws 1995, ch. 221, 8§ 7.



ANNOTATIONS

Effective dates. - Laws 1995, ch. 221, § 8 makes the Crimes Against Household
Members Act effective on July 1, 1995.

Intent to injure victim required. - Defendant's conviction for aggravated battery on a
household member was reversed where there was no direct testimony supporting the
trial court's finding that he acted with the specific intent to harm the victim and there was
not sufficient circumstantial evidence to support a finding of intent. State v. Wynn, 2001-
NMCA-020, N.M. , 24 P.3d 816.

Application of force. - Defendant's act of striking a window with sufficient force to
propel the glass inward and against the victim constituted the application of force to the
victim within the meaning of section State v. Wynn, 2001-NMCA-020, N.M. , 24 P.3d
816.

ARTICLE 3A
HARASSMENT AND STALKING

30-3A-1. Short title.

Sections 1 through 5 [30-3A-1 to 30-3A-4 NMSA 1978] of this act may be cited as the
"Harassment and Stalking Act".

History: 1978 Comp., 8 30-3A-1, enacted by Laws 1997, ch. 10, § 1.

ANNOTATIONS
Repeals and reenactments. - Laws 1997, ch. 10, § 7, repeals 30-3A-1 NMSA 1978, as
enacted by Laws 1993, ch. 86, 8§ 1, and Section 1 of Laws 1997, ch. 10 enacts the
above section, effective July 1, 1997. For provisions of former section, see 1994

Replacement Pamphlet.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity, construction and application of
stalking statutes, 29 A.L.R.5th 487.

30-3A-2. Harassment; penalties.

A. Harassment consists of knowingly pursuing a pattern of conduct that is intended to
annoy, seriously alarm or terrorize another person and that serves no lawful purpose.
The conduct must be such that it would cause a reasonable person to suffer substantial
emotional distress.

B. Whoever commits harassment is guilty of a misdemeanor.



History: 1978 Comp., § 30-3A-2, enacted by Laws 1997, ch. 10, § 2.
ANNOTATIONS

Repeals and reenactments. - Laws 1997, ch. 10, § 7, repeals 30-3A-2 NMSA 1978, as
enacted by Laws 1993, ch. 86, § 2, and Section 2 of Laws 1997, ch. 10 enacts the
above section, effective July 1, 1997. For provisions of former section, see 1994
Replacement Pamphlet.

Constitutionality. - This section, as applied to defendant who repeatedly trespassed on
victim's property, looked in her windows, and followed her both on and off her property,
was not unconstitutionally vague; a person of ordinary intelligence would have known
that such behavior was unlawful and would inflict substantial emotional distress upon
the victim. State v. Duran, 1998-NMCA-153, 126 N.M. 60, 966 P.2d 768, cert. denied,
126 N.M. 533, 972 P.2d 352 (1998).

Double jeopardy. - When the defendant had been convicted of contempt, a
misdemeanor, for violating a domestic violence protective order and sentenced to jail
time, double jeopardy did not bar prosecution of the defendant for the offenses of
stalking and harassment stemming from the same conduct that gave rise to the
contempt adjudication. State v. Gonzales, 1997-NMCA-039, 123 N.M. 337, 940 P.2d
185.

Where the state relies on identical acts of an accused involving the same course of
conduct to prove both the offenses of harassment and of stalking, double jeopardy
provisions preclude multiple punishment, and the offense of harassment is subsumed
into the offense of misdemeanor stalking. State v. Duran, 1998-NMCA-153, 126 N.M.
60, 966 P.2d 768, cert. denied, 126 N.M. 533, 972 P.2d 352 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Construction and application of § 2A6.1
of United States Sentencing Guidelines (USSG 8§ 2A6.1), pertaining to sentence to be
imposed for making threatening communications, 148 A.L.R. Fed. 501.

30-3A-3. Stalking; penalties.

A. Stalking consists of a person knowingly pursuing a pattern of conduct that would
cause a reasonable person to feel frightened, intimidated or threatened. The alleged
stalker must intend to place another person in reasonable apprehension of death, bodily
harm, sexual assault, confinement or restraint or the alleged stalker must intend to
cause a reasonable person to fear for his safety or the safety of a household member.
In furtherance of the stalking, the alleged stalker must commit one or more of the
following acts on more than one occasion:

(1) following another person, in a place other than the residence of the alleged stalker;



(2) placing another person under surveillance by being present outside that person's
residence, school, workplace or motor vehicle or any other place frequented by that
person, other than the residence of the alleged stalker; or

(3) harassing another person.

B. As used in this section, "household member" means a spouse, former spouse, family
member, including a relative, parent, present or former step-parent, present or former
in-law, child or co-parent of a child, or a person with whom the victim has had a
continuing personal relationship. Cohabitation is not necessary to be deemed a
household member for the purposes of this section.

C. Whoever commits stalking is guilty of a misdemeanor. Upon a second or subsequent
conviction, the offender is guilty of a fourth degree felony.

D. In addition to any punishment provided pursuant to the provisions of this section, the
court shall order a person convicted of stalking to participate in and complete a program
of professional counseling at his own expense.

History: 1978 Comp., 8 30-3A-3, enacted by Laws 1997, ch. 10, § 3.
ANNOTATIONS

Repeals and reenactments. - Laws 1997, ch. 10, § 7, repeals 30-3A-3 NMSA 1978, as
amended by Laws 1995, ch. 23, § 1, and Section 3 of Laws 1997, ch. 10 enacts the
above section, effective July 1, 1997. For provisions of former section, see 1996
Cumulative Supplement.

Evidence sufficient. - Evidence that defendant repeatedly trespassed onto victim's
property and that defendant was the party who looked into victim's windows and
followed her was sufficient to support convictions for stalking, harassment and criminal
trespass. State v. Duran, 1998-NMCA-153, 126 N.M. 60, 966 P.2d 768, cert. denied,
126 N.M. 533, 972 P.2d 352 (1998).

Double jeopardy. - When the defendant had been convicted of contempt, a
misdemeanor, for violating a domestic violence protective order and sentenced to jail
time, double jeopardy did not bar prosecution of the defendant for the offenses of
stalking and harassment stemming from the same conduct that gave rise to the
contempt adjudication. State v. Gonzales, 1997-NMCA-039, 123 N.M. 337, 940 P.2d
185.

Where the state relies on identical acts of an accused involving the same course of
conduct to prove both the offenses of harassment and of stalking, double jeopardy
provisions preclude multiple punishment, and the offense of harassment is subsumed
into the offense of misdemeanor stalking. State v. Duran, 1998-NMCA-153, 126 N.M.
60, 966 P.2d 768, cert. denied, 126 N.M. 533, 972 P.2d 352 (1998).



30-3A-3.1. Aggravated stalking; penalties.

A. Aggravated stalking consists of stalking perpetrated by a person:

(1) who knowingly violates a permanent or temporary order of protection issued by a
court, except that mutual violations of such orders may constitute a defense to
aggravated stalking;

(2) in violation of a court order setting conditions of release and bond;

(3) when the person is in possession of a deadly weapon; or

(4) when the victim is less than sixteen years of age.

B. Whoever commits aggravated stalking is guilty of a fourth degree felony. Upon a
second or subsequent conviction, the offender is guilty of a third degree felony.

C. In addition to any punishment provided pursuant to the provisions of this section, the
court shall order a person convicted of aggravated stalking to participate in and
complete a program of professional counseling at his own expense.
History: Laws 1997, ch. 10, § 4.

ANNOTATIONS

Effective dates. - Laws 1997, ch. 10, § 8 makes the Harassment and Stalking Act
effective on July 1, 1997.

30-3A-4. Exceptions.

The provisions of the [Harassment and] Stalking Act [30-3A-1 to 30-3A-4 NMSA 1978]
do not apply to:

A. picketing or public demonstrations that are lawful or that arise out of a bona fide labor
dispute; or

B. a peace officer in the performance of his duties.
History: 1978 Comp., 8 30-3A-4, enacted by Laws 1997, ch. 10, 8§ 5.
ANNOTATIONS
Repeals and reenactments. - Laws 1997, ch. 10, § 7, repeals 30-3A-4 NMSA 1978, as
enacted by Laws 1993, ch. 86, § 4, and Section 5 of Laws 1997, ch. 10 enacts the

above section, effective July 1, 1997. For provisions of former section, see 1994
Replacement Pamphlet.



Bracketed material. - The bracketed material in this section was inserted by the
compiler to correct an apparent error; it was not enacted by the legislature and is not a
part of the law.

ARTICLE 4
KIDNAPPING

30-4-1. Kidnapping.

A. Kidnapping is the unlawful taking, restraining, transporting or confining of a person,
by force, intimidation or deception, with intent:

(1) that the victim be held for ransom;

(2) that the victim be held as a hostage or shield and confined against his will;
(3) that the victim be held to service against the victim's will; or

(4) to inflict death, physical injury or a sexual offense on the victim.

B. Whoever commits kidnapping is guilty of a first degree felony, except that he is guilty
of a second degree felony when he voluntarily frees the victim in a safe place and does
not inflict great bodily harm upon the victim.

History: 1953 Comp., 8 40A-4-1, enacted by Laws 1963, ch. 303, § 4-1; 1973, ch. 109,
§1;1995, ch. 84, § 1.

ANNOTATIONS

The 1995 amendment, effective July 1, 1995, substituted "kidnapping" for "kidnaping"
in the heading and throughout the section; in Subsection A, substituted "restraining,
transporting or confining"” for "restraining or confining”, substituted "by force, intimidation
or deception” for "by force or deception”, deleted "that the victim" following "intent"; in
Paragraphs A(1) and A(3) inserted "that the victim"; in Paragraph A(2), inserted "that the
victim be held" and "or shield and"; added Paragraph A(4); and in Subsection B,
substituted the language beginning with "he voluntarily" and ending with "harm upon the
victim" for "the victim is freed without having had great bodily harm inflicted upon him by
his captor”.

Constitutionality. - Defendant's contention that the words "held to service against the
victim's will* had no general meaning which the public could comprehend and thus
rendered the statute unconstitutionally vague was without merit. State v. Aguirre, 84
N.M. 376, 503 P.2d 1154 (1972).



The language of Subsection B, regarding how a first degree crime is reduced to a
second degree crime, is not unconstitutionally vague because it can be understood by,
and gives reasonable notice to, persons of ordinary intelligence exercising common
sense. State v. Laguna, 1999-NMCA-152, 128 N.M. 345, 992 P.2d 896, cert. denied,
128 N.M. 149, 990 P.2d 823 (1999).

If multiple victims, kidnaping offense committed against each one. - Where the
criminal information charges that each of a number of victims was held as hostage, the
defendant is put on notice that the state charges that one offense of kidnaping was
committed by holding any one of the victims as a hostage, and the defendant should be
prepared to defend the charge in connection with each of the victims. State v. Davis, 92
N.M. 563, 591 P.2d 1160 (Ct. App. 1979).

Standing to challenge validity. - Defendant, who by standing mute in fact entered a
plea of not guilty and was convicted on trial of a second-degree felony for kidnaping,
had no standing to attack the validity of the kidnaping statute (as it read prior to the
1973 amendment) on grounds that leaving to the jury the decision as to whether the
crime should be a capital or second-degree felony constituted a denial of equal
protection. State v. Sharpe, 81 N.M. 637, 471 P.2d 671 (Ct. App. 1970).

Construction. - Subsection A(1) of this section should read "Kidnaping is the unlawful
taking, . . . with the intent that the victim be held for ransom and confined against his
will," and Subsection A(2) should read "Kidnaping is the unlawful taking, . . . with the
intent that the victim be held as a hostage and confined against his will." State v. Clark,
80 N.M. 340, 455 P.2d 844 (1969).

"Force". - "Force" cannot be construed to mean merely violent or deadly force, as it
could not have been the legislative intention to so limit the statute, for many kidnapings
are accomplished by the use of only minimal force, as, for example, where a child is
abducted. State v. Clark, 80 N.M. 340, 455 P.2d 844 (1969).

"Deception" necessarily implies that the victim is unaware that she is being kidnaped.
State v. Garcia, 100 N.M. 120, 666 P.2d 1267 (Ct. App. 1983).

"Hostage". - Term "hostage," when used with reference to a person and in the context
in which it is used in New Mexico's kidnaping statute, implies the unlawful taking,
restraining or confining of a person with the intent that the person, or victim, be held as
security for the performance, or forbearance, of some act by a third person. State v.
Crump, 82 N.M. 487, 484 P.2d 329 (1971); State v. Davis, 92 N.M. 563, 591 P.2d 1160
(Ct. App. 1979).

"Held to service". - The purpose of being so compelled or induced - “for the purpose of
performing some act" - probably could be better stated; for example, using Webster's:
"for the purpose of assisting or benefiting someone or something."” Such an explanation
serves to distinguish kidnaping from false imprisonment, which is a lesser offense
included within kidnaping. State v. Ortega, 112 N.M. 554, 817 P.2d 1196 (1991).



The third objective mentioned in the statute, holding for service, should be construed to
effectuate the same overall scheme as the first two objectives - holding for ransom and
as a hostage - namely, to accomplish some goal that the perpetrator may view as
beneficial to himself or herself. State v. Ortega, 112 N.M. 554, 817 P.2d 1196 (1991).

Once the defendant restrained the victim by force or coercion for service against her
will, the crime of kidnapping occurred; the key to the restraint element in kidnapping is
the point at which the victim's physical association with the defendant was no longer
voluntary. State v. Pisio, 119 N.M. 252, 889 P.2d 860 (Ct. App. 1994).

A person is entitled to withdraw his or her consent or express a lack of consent to an act
of criminal sexual penetration at any point prior to the act itself, but force or coercion
exerted prior to the act itself will support a conviction for kidnapping or false
imprisonment. State v. Pisio, 119 N.M. 252, 889 P.2d 860 (Ct. App. 1994).

Taking the victim by force and deception in order to convince him to end his relationship
with another person constituted "holding for service" within this section. State v. Kersey,
120 N.M. 517, 903 P.2d 828 (1995).

Incidental restraint in homicide not sufficient. - The mere incidental restraint and
movement of a victim which might occur during the course of a homicide are not,
standing alone, indicia of a true kidnapping. Unlike cases involving criminal sexual
penetration or robbery, no "service" is performed by the victim of a shooting with intent
to kill because the victim does not confer any independent assistance or benefit to the
perpetrator of the crime. State v. Baca, 120 N.M. 383, 902 P.2d 65 (1995).

Person asked to do or forbear act cannot be same as victim in a prosecution for
kidnaping. State v. Davis, 92 N.M. 563, 591 P.2d 1160 (Ct. App. 1979).

Each of two hostages may also be third person. - If it is charged that X and Y were
held as hostages, this does not prohibit a conviction of kidnaping on the basis that X
was hostage for the performance of some act by Y, and vice versa. State v. Davis, 92
N.M. 563, 591 P.2d 1160 (Ct. App. 1979).

Intent required. - There must be an intent to confine against the victim's will when he is
taken, restrained or confined with intent that he be held for ransom, or as a hostage, but
it is not necessary that he be confined against his will when the purpose of the taking,
restraining or confining is that the victim be held to service against his will. State v.
Clark, 80 N.M. 340, 455 P.2d 844 (1969).

Determination of intent for jury. - Under the pertinent definition of kidnaping, it is the
intent of the defendant which controls, and the determination as to whether this intent
was present is for the trier of the facts when this is an issue in the case. State v.
Aguirre, 84 N.M. 376, 503 P.2d 1154 (1972).



Reversal of conviction where evidence of intent lacking. - Where there was neither
direct evidence nor proof of acts, occurrences or circumstances which could serve as
support for an inference of intent to hold victim for ransom or as a hostage, or to service
against her will, the finding of guilt could not stand. State v. Clark, 80 N.M. 340, 455
P.2d 844 (1969).

Proof of victim's state of mind is not essential to prove kidnaping by deception;
rather, the offense may be proved by circumstantial evidence. State v. Garcia, 100 N.M.
120, 666 P.2d 1267 (Ct. App. 1983).

Conviction sufficient if kidnaper rapes victim during course of abduction. - A
conviction for kidnaping with the intent to hold for services is sufficient if the kidnaper
rapes the victim during the course of the abduction. It is immaterial whether or not the
intent to rape existed at the beginning of the act. State v. Hutchinson, 99 N.M. 616, 661
P.2d 1315 (1983).

Sentences for kidnapping and felony murder not double jeopardy. - Sentences for
both kidnapping and felony murder did not violate double jeopardy since the kidnapping
was sufficiently separated in time and space from the murder to establish two distinct
crimes. State v. Kersey, 120 N.M. 517, 903 P.2d 828 (1995).

Where the conduct underlying defendant's convictions for aggravated kidnapping and
first degree felony murder was not unitary, the district court did not violate double
jeopardy by convicting and sentencing defendant for both first degree felony murder and
aggravated kidnapping. State v. Foster, 1999-NMSC-007, 126 N.M. 646, 974 P.2d 140.

No merger with assault conviction. - Merger of kidnapping and assault with intent to
commit criminal sexual penetration convictions was not required by double jeopardy
considerations where there was evidence apart from the defendant's subsequent sexual
assault from which the jury could infer that the defendant restrained the victim with the
intent of holding her for services and where, under the facts, the assault with intent to
commit criminal sexual penetration occurred after the victim had been restrained and
held for services. State v. Williams, 105 N.M. 214, 730 P.2d 1196 (Ct. App. 1986).

Charges of kidnapping and second-degree criminal sexual penetration do not
merge since the elements of the offense of second-degree criminal sexual penetration
do not involve all of the elements of kidnaping. State v. Singleton, 102 N.M. 66, 691
P.2d 67 (Ct. App. 1984).

Consecutive sentences for kidnaping and criminal sexual penetration did not violate the
double jeopardy prohibition against multiple punishments for the same offense, where
the evidence supported an inference that defendant intended to commit criminal sexual
penetration from the moment of the abduction. State v. McGuire, 110 N.M. 304, 795
P.2d 996 (1990).



The fact that a kidnaping charge was used to raise a charge of criminal sexual
penetration to a second-degree felony does not pose a double jeopardy problem.
Convictions normally are allowed for both predicate and compound offenses, and
criminal sexual penetration statutes and kidnaping statutes protect different social
norms. State v. McGuire, 110 N.M. 304, 795 P.2d 996 (1990).

Merger of criminal sexual penetration and kidnapping based on same act. -
Defendant's convictions for second-degree criminal sexual penetration (commission of a
felony) under 30-9-11D NMSA 1978 and kidnapping (no great bodily harm), stemming
from the same act of sexual intercourse, potentially violated double jeopardy rights and
were required to be set aside. State v. Crain, 1997-NMCA-101, 124 N.M. 84, 946 P.2d
1095.

Double jeopardy. - Because the crimes of kidnapping and attempted criminal sexual
penetration contain elements not contained in the Order Prohibiting Domestic Violence
(OPDV) obtained by victim against defendant, defendant's double jeopardy rights were
not violated by his conviction for those crimes following his conviction for contempt for
violating the OPDV. State v. Powers, 1998-NMCA-133, 126 N.M. 114, 967 P.2d 454.

Admission of evidence. - It was not error for trial court to admit into evidence gun and
other items found on person of individual who participated with defendant in an
attempted robbery, out of which grew the crime of kidnaping with which defendant was
charged. State v. Samora, 83 N.M. 222, 490 P.2d 480 (1971).

Evidence sufficient. - Evidence that defendant bound and gagged a girl and her
mother, raped the mother and stated that the girl and her mother were to take defendant
out of state, to Oklahoma, was sufficient to show the kidnaping of the girl with the intent
to hold her to service against her will. State v. Kendall, 90 N.M. 236, 561 P.2d 935 (Ct.
App. 1977), rev'd in part on other grounds, 90 N.M. 191, 561 P.2d 464 (1977).

Evidence that the defendant called the victim's mother and demanded $50,000 and that
the defendant was having financial difficulties was sufficient to support a finding that the
victim was taken with intent to hold him for ransom even though the defendant testified
that the call was merely to divert suspicion. State v. Kersey, 120 N.M. 517, 903 P.2d
828 (1995).

Even though there was evidence that defendant's association with the victim began as a
consensual encounter in which he proposed to give the victim a ride, the defendant's
statements, physical evidence, and the testimony of the victim's mother gave rise to a
reasonable inference that the association became involuntary. State v. Allen, 2000-
NMSC-002, 128 N.M. 482, 994 P.2d 728, cert. denied, 530 U.S. 1218, 120 S. Ct. 2225,
147 L. Ed. 2d 256 (2000).

Evidence was sufficient to convict defendant of first degree kidnapping where it was
shown that he enticed the victim to enter his car by deception, transported him by
deception and intimidation with the intent to inflict a sexual offense, and that he did not



voluntarily free the victim. State v. Laguna, 1999-NMCA-152, 128 N.M. 345, 992 P.2d
896, cert. denied, 128 N.M. 149, 990 P.2d 823 (1999).

Evidence was sufficient to show that kidnapping was complete before the act of
attempted criminal sexual penetration or the act of murder began, as the jury could have
found that defendant kidnapped the victim by deception when he initially offered her a
ride home with another intent in mind, that she was restrained by deception when he
changed the intended destination of the ride, or when the victim made the final walk
from the car to her death. State v. Jacobs, 2000-NMSC-026, 129 N.M. 448, 10 P.3d
127.

Evidence insufficient. - Defendant's conviction for kidnapping was not supported
under several alternative theories presented by the state. State v. Rojo, 1999-NMSC-
001, 126 N.M. 438, 971 P.2d 829.

Lesser included offense. - False imprisonment is a lesser offense necessarily included
in kidnaping by holding to service. State v. Armijo, 90 N.M. 614, 566 P.2d 1152 (Ct.
App. 1977).

Distinction between kidnaping and false imprisonment. - The distinction between
false imprisonment and kidnaping by holding to service is whether the defendant
intended to hold the victim to service against the victim's will. State v. Armijo, 90 N.M.
614, 566 P.2d 1152 (Ct. App. 1977).

Merely to confine or restrain against a person's will without the requisite intention is not
kidnaping, but is false imprisonment under 30-4-3 NMSA 1978, when done with
knowledge of an absence of authority. State v. Clark, 80 N.M. 340, 455 P.2d 844
(1969).

Distinction between kidnapping and second degree criminal sexual penetration.
A kidnapping was factually distinct from attempted criminal sexual penetration where
the force used was not the kind "necessarily involved in every sexual penetration
without consent.” State v. Allen, 2000-NMSC-002, 128 N.M. 482, 994 P.2d 728, cert.
denied, 530 U.S. 1218, 120 S. Ct. 2225, 147 L. Ed. 2d 256 (2000).

No merger with murder charge. - The homicide resulting from the great bodily harm
was sufficient evidence for the jury to find aggravated sodomy and first-degree
kidnaping, and there was no merger with the charge of murder of which defendant was
acquitted. State v. Melton, 90 N.M. 188, 561 P.2d 461 (1977).

Consecutive sentences for kidnaping and criminal sexual penetration. -
Consecutive sentences for the compound crime of criminal sexual penetration during
commission of kidnaping and the predicate felony of kidnaping with intent to hold for
service is, in general, permissible because the two crimes address different social
norms. State v. Tsethlikai, 109 N.M. 371, 785 P.2d 282 (Ct. App. 1989).



Law reviews. - For article, "The Confusing Law of Criminal Intent in New Mexico," see
5 N.M.L. Rev. 63 (1974).

For comment, "Criminal Procedure - Preventive Detention in New Mexico," see 4 N.M.L.
Rev. 247 (1974).

For annual survey of New Mexico law relating to criminal law, see 13 N.M.L. Rev. 323
(1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Abduction and Kidnaping 8§
1 et seq.

Fraud or false pretenses, kidnaping by, 95 A.L.R.2d 450.

What is "harm" within provisions of statutes increasing penalty for kidnaping where
victim suffers harm, 11 A.L.R.3d 1053.

Seizure of prison officials by inmates as kidnaping, 59 A.L.R.3d 1306.
False imprisonment as included offense within charge of kidnaping, 68 A.L.R.3d 828.

Necessity and sufficiency of showing, in kidnaping prosecution, that detention was with
intent to "secretly" confine victim, 98 A.L.R.3d 733.

Loco parentis, taking of child by person in, 20 A.L.R.4th 823.

Liability of legal or natural parent, or one who aids and abets, for damages resulting
from abduction of own child, 49 A.L.R.4th 7.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.
Coercion, compulsion, or duress as defense to charge of kidnaping, 69 A.L.R.4th 1005.

Validity, construction and application of "hold to service" provision of kidnapping statute,
28 A.L.R.5th 754.

Seizure or detention for purpose of committing rape, robbery, or other offense as
constituting separate crime of kidnapping, 39 A.L.R.5th 283.

51 C.J.S. Kidnaping § 1.
30-4-2. Criminal use of ransom.
Criminal use of ransom consists of knowingly receiving, possessing, concealing or

disposing of any portion of money or other property which has at any time been
delivered for the ransom of a kidnaped person.



Whoever commits criminal use of ransom is guilty of a third degree felony.

History: 1953 Comp., 8 40A-4-2, enacted by Laws 1963, ch. 303, § 4-2.

30-4-3. False imprisonment.

False imprisonment consists of intentionally confining or restraining another person
without his consent and with knowledge that he has no lawful authority to do so.

Whoever commits false imprisonment is guilty of a fourth degree felony.
History: 1953 Comp., 8 40A-4-3, enacted by Laws 1963, ch. 303, § 4-3.
ANNOTATIONS

Motive is not necessary element of crime of false imprisonment. State v. Tijerina, 84
N.M. 432, 504 P.2d 642 (Ct. App. 1972), aff'd, 86 N.M. 31, 519 P.2d 127 (1973), cert.
denied, 417 U.S. 956, 94 S. Ct. 3085, 41 L. Ed. 2d 674 (1974).

False imprisonment does not require physical restraint of the victim; it may also
arise out of words, acts, gestures, or similar means. State v. Corneau, 109 N.M. 81, 781
P.2d 1159 (Ct. App. 1989).

Lesser included offense of kidnaping. - False imprisonment is a lesser offense
necessarily included in kidnaping by holding to service. The distinction between these
two offenses is whether the defendant intended to hold the victim to service against the
victim's will. State v. Armijo, 90 N.M. 614, 566 P.2d 1152 (Ct. App. 1977).

Absence of intent. - Merely to confine or restrain against a person's will without the
requisite intention is not kidnaping, but is false imprisonment under this section, when
done with knowledge of an absence of authority. State v. Clark, 80 N.M. 340, 455 P.2d
844 (1969).

Held without consent. - A person is entitled to withdraw his or her consent or express
a lack of consent to an act of criminal sexual penetration at any point prior to the act
itself, but force or coercion exerted prior to the act itself will support a conviction for
kidnapping or false imprisonment. State v. Pisio, 119 N.M. 252, 889 P.2d 860 (Ct. App.
1994).

False imprisonment did not merge with criminal sexual penetration. - There was
sufficient evidence to support separate charges for false imprisonment and criminal
sexual penetration where the victim testified that defendant would not let her out of the
bedroom for a period of time after the criminal sexual penetration occurred. State v.
Traeger, 2000-NMCA-015, 128 N.M. 668, 997 P.2d 142.



False imprisonment does not merge with battery. - Since battery required a touching
or application of force and false imprisonment does not, and the elements for proving
the two offenses differ, the two offenses do not merge. State v. Muise, 103 N.M. 382,
707 P.2d 1192 (Ct. App. 1985).

Consecutive sentences for armed robbery and false imprisonment were proper;
since the elements of the two crimes are dissimilar and the evidence required to
establish each crime is independent, it was clear the crimes did not merge even when
considered in light of the facts. State v. Moore, 109 N.M. 119, 782 P.2d 91 (Ct. App.
1989).

Because the statutory definitions of armed robbery and false imprisonment make it clear
that the legislature intended to protect different individual interests and, therefore, create
separately punishable offenses for violations of those interests, and since the record
separated the conduct of the defendant which comprised armed robbery and the
conduct which comprised false imprisonment and showed how the conduct for each
conviction involved completely separate and distinct actions on the part of the
defendant, conviction on both counts was proper. State v. Ibarra, 116 N.M. 486, 864
P.2d 302 (Ct. App. 1993), cert. denied, 513 U.S. 1157, 115 S. Ct. 1116, 130 L. Ed. 2d
1080 (1995).

Merger of conviction for aggravated assault into offense of false imprisonment. -
Even though defendant's acts of threatening each of multiple victims with a deadly
weapon constituted the means by which his victims were restrained or confined against
their will so as to cause the assault to merge into the crime of false imprisonment, the
trial court did not err in refusing to merge defendant's convictions of aggravated assault
into the offenses of false imprisonment, because there was evidence of multiple acts of
aggravated assault committed against each victim. State v. Bachicha, 111 N.M. 601,
808 P.2d 51 (Ct. App. 1991).

Merger of assault and false imprisonment. - The charge of assault by a prisoner
should not be merged for sentencing purposes with the charge of false imprisonment
where the facts supporting the two charges are not identical. Merger is also
inappropriate in such a case because the statute prohibiting assault and the statute
prohibiting false imprisonment advance two distinct social norms. State v. Gibson, 113
N.M. 547, 828 P.2d 980 (Ct. App. 1992).

Double jeopardy not found. - Convictions for accessory to assault with intent to
commit a violent felony, accessory to aggravated battery with great bodily harm, and
accessory to false imprisonment did not violate the constitutional prohibition against
double jeopardy. State v. Carrasco, 1997-NMSC-047, 124 N.M. 64, 946 P.2d 1075.

Crime of violence. - This crime is a crime of violence for purposes of sentencing a
defendant as a career offender under federal law. United States v. Zamora, 222 F.3d
756 (10th Cir.), cert. denied, 531 U.S. 1043, 121 S. Ct. 641, 148 L. Ed. 2d 547 (2000).



Evidence sufficient to support conviction. - The evidence was sufficient to support a
conviction for false imprisonment where it was shown that the defendant, acting in
concert with another, forced a school bus to stop, disabled the bus, and forced the
driver, through fear of violence, to remain confined in the bus until police and rescue
arrived. State v. Muise, 103 N.M. 382, 707 P.2d 1192 (Ct. App. 1985).

A defendant's acts of specifically pointing a rifle at each of several victims on two or
more separate instances, accompanied by verbal threats, constituted evidence from
which the jury could properly determine that defendant committed the separate offenses
of aggravated assault and false imprisonment against each victim. Moreover, the jury
could find that defendant falsely imprisoned his victims at the beginning of the episode
and thereafter committed additional independent aggravated assaults for which he
could be separately punished. State v. Bachicha, 111 N.M. 601, 808 P.2d 51 (Ct. App.
1991).

Evidence was sufficient to convict defendant of false imprisonment where it showed that
she was armed; she decided, along with two others, to snatch a stranger off the street;
the victim was forced into the back of a two-door car from which he could not get out
except through the driver door or the passenger side door; and, as they drove,
defendant pressed her foot on the gas pedal to maintain the car's speed while the driver
turned around to beat the victim. State v. Smith, 2001-NMSC-004, 130 N.M. 117, 19
P.3d 254.

Evidence introduced to show how the defendant and his cohorts carefully orchestrated
a prison escape was sufficient for the jury to find that the defendant planned,
anticipated, and intended the assault and false imprisonment of a peace officer during
the escape. The defendant need not have known the peace officer's name, but only that
the victim would be a peace officer. State v. Gibson, 113 N.M. 547, 828 P.2d 980 (Ct.
App. 1992).

Evidence that intruders threw the house residents, husband and wife, into a closet,
sufficed for a conviction of false imprisonment. State v. Ibarra, 116 N.M. 486, 864 P.2d
302 (Ct. App. 1993), cert. denied, 513 U.S. 1157, 115 S. Ct. 1116, 130 L. Ed. 2d 1080
(1995).

Verdict not ambiguous. - Handwritten addition to typewriter guilty verdict form which
reiterated the guilty verdict but also spoke of defendant's motive in committing crime of
false imprisonment did not render the verdict ambiguous and the court committed no
error in accepting it. State v. Tijerina, 84 N.M. 432, 504 P.2d 642 (Ct. App. 1972), aff'd,
86 N.M. 31, 519 P.2d 127, 1973, cert. denied, 417 U.S. 956, 94 S. Ct. 3085, 41 L. Ed.
2d 674 (1974).

No collateral estoppel. - State did not violate guarantee against double jeopardy in
prosecuting defendant for assault with intent to commit a violent felony and false
imprisonment, after an acquittal on charges of assault on a jail and false imprisonment
and kidnaping of another individual arising out of the same incident, since when the jury



in the first trial acquitted defendant they did not necessarily conclude that he was not
present at the jail that day and thus did not commit any crimes, but simply that he was
not guilty of the crimes alleged. State v. Tijerina, 86 N.M. 31, 519 P.2d 127 (1973), aff'd,
84 N.M. 432, 504 P.2d 642 (Ct. App. 1972), cert. denied, 417 U.S. 956, 94 S. Ct. 3085,
41 L. Ed. 2d 674 (1974).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 32 Am. Jur. 2d False Imprisonment 88§
157, 160.

Principal's liability for punitive damages because of false arrest or imprisonment, or
malicious prosecution, by agent or employee, 93 A.L.R.3d 826.

Defendant's state of mind necessary or sufficient to warrant award of punitive damages
in action for false arrest or imprisonment, 93 A.L.R.3d 1109.

Liability for negligently causing arrest or prosecution of another, 99 A.L.R.3d 1113.
Civil liability for "deprogramming” member of religious sect, 11 A.L.R.4th 228.
Penalties for common-law criminal offense of false imprisonment, 67 A.L.R.4th 1103.
Liability of police or peace officers for false arrest, imprisonment, or malicious
prosecution as affected by claim of suppression, failure to disclose, or failure to

investigate exculpatory evidence, 81 A.L.R.4th 1031.

Free exercise of religion clause of First Amendment as defense to tort liability, 93 A.L.R.
Fed. 754.

35 C.J.S. False Imprisonment § 71.

30-4-4. Custodial interference; penalties.
A. As used in this section:
(2) "child" means an individual who has not reached his eighteenth birthday;

(2) "custody determination” means a judgment or order of a court of competent
jurisdiction providing for the custody of a child, including visitation rights;

(3) "person” means any individual or legal entity, whether incorporated or
unincorporated, including the United States, the state of New Mexico or any subdivision
thereof;

(4) "physical custody" means actual possession and control of a child; and



(5) "right to custody" means the right to physical custody or visitation of a child arising
from:

(a) a parent-child relationship between the child and a natural or adoptive parent absent
a custody determination; or

(b) a custody determination.

B. Custodial interference consists of any person, having a right to custody of a child,
maliciously taking, detaining, concealing or enticing away or failing to return that child
without good cause and with the intent to deprive permanently or for a protracted time
another person also having a right to custody of that child of his right to custody.
Whoever commits custodial interference is guilty of a fourth degree felony.

C. Unlawful interference with custody consists of any person, not having a right to
custody, maliciously taking, detaining, concealing or enticing away or failing to return
any child with the intent to detain or conceal permanently or for a protracted time that
child from any person having a right to custody of that child. Whoever commits unlawful
interference with custody is guilty of a fourth degree felony.

D. Violation of Subsection B or C of this section is unlawful and is a fourth degree
felony.

E. A peace officer investigating a report of a violation of this section may take a child
into protective custody if it reasonably appears to the officer that any person will flee
with the child in violation of Subsection B or C of this section. The child shall be placed
with the person whose right to custody of the child is being enforced, if available and
appropriate, and, if not, in any of the community-based shelter care facilities as provided
for in Section 32-1-25.1 NMSA 1978.

F. Upon recovery of a child a hearing by the civil court currently having jurisdiction or
the court to which the custody proceeding is assigned, shall be expeditiously held to
determine continued custody.

G. A felony charge brought under this section may be dismissed if the person voluntarily
returns the child within fourteen days after taking, detaining or failing to return the child
in violation of this section.

H. The offenses enumerated in this section are continuous in nature and continue for so
long as the child is concealed or detained.

I. Any defendant convicted of violating the provisions of this section may be assessed
the following expenses and costs by the court, with payments to be assigned to the
respective person or agency:



(1) any expenses and costs reasonably incurred by the person having a right to custody
of the child in seeking return of that child; and

(2) any expenses and costs reasonably incurred for the care of the child while in the
custody of the human services department.

J. Violation of the provisions of this section is punishable in New Mexico, whether the
intent to commit the offense is formed within or outside the state, if the child was
present in New Mexico at the time of the taking.

History: 1978 Comp., 8 30-4-4, enacted by Laws 1989, ch. 206, § 1.
ANNOTATIONS

Cross references. - For provisions of the Uniform Child-Custody Jurisdiction and
Enforcement Act, see 40-10A-101 to 40-10A-403 NMSA 1978.

Repeals and reenactments. - Laws 1989, ch. 206, § 1 repeals former 30-4-4 NMSA
1978, as enacted by Laws 1977, ch. 58, § 1, relating to custodial interference, and
enacts the above section, effective April 4, 1989. For provisions of former section, see
1984 Replacement Pamphlet.

Severability clauses. - Laws 1989, ch. 206, § 2 provides for the severability of the act if
any part or application thereof is held invalid.

Compiler's notes. - Section 32-1-25.1 NMSA 1978, referred to in Subsection E, was
repealed in 1993. For present comparable provisions, see 32A-4-8 NMSA 1978.
Section not unconstitutionally vague. - The terms "without good cause," "protracted
time," "maliciously,” "detaining," and "deprive permanently" as used in this section are of
such well recognized meaning that individuals are placed on notice of the conduct
sought to be proscribed and, therefore, the section is not unconstitutionally vague. State
v. Luckie, 120 N.M. 274, 901 P.2d 205 (Ct. App. 1995).

Jurisdiction. - The child must be present in New Mexico when criminal acts of custodial
interference are committed for New Mexico to have criminal jurisdiction. State v. Sung,
2000-NMCA-031, 128 N.M. 786, 999 P.2d 430.

Legal right to custody not absolute. - Parents' natural and legal right to custody of
their children is prima facie and not an absolute right. State v. Sanders, 96 N.M. 138,
628 P.2d 1134 (Ct. App. 1981).

Parent's natural right to custody includes the right to remove the child from this
jurisdiction in the absence of any legal modification of that right, but that right may be
lost through court order. State v. Whiting, 100 N.M. 447, 671 P.2d 1158 (Ct. App. 1983).



Parental right to custody curtailed by custody order. - Because of the custody order
under 40-4-7(B)(4) and 40-4-9.1 NMSA 1978, defendant's otherwise natural and usual
right to remove her children from the court's jurisdiction is curtailed to the extent that she
could not do so without the court's consent. State v. Whiting, 100 N.M. 447, 671 P.2d
1158 (Ct. App. 1983).

Right continues until terminated by appropriate authority. - A parent has a legal
right to the custody of his child unless that right had been terminated, however
temporarily, by appropriate authority. State v. Sanders, 96 N.M. 138, 628 P.2d 1134 (Ct.
App. 1981).

And by written judgment. - A parent's legal right to custody of a child does not end
until entry of, and the giving of, notice of a judgment in compliance with Rule 62(a),
N.M.R. Child. Ct. (now see Rule 10-310), requiring a signed written judgment and
disposition. State v. Sanders, 96 N.M. 138, 628 P.2d 1134 (Ct. App. 1981).

Law reviews. - For annual survey of New Mexico law relating to domestic relations, see
12 N.M.L. Rev. 325 (1982).

For annual survey of New Mexico law relating to criminal law, see 13 N.M.L. Rev. 323
(1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Kidnaping or related offense by taking or
removing of child by or under authority of parent or one in loco parentis, 20 A.L.R.4th
823.

Liability of legal or natural parent, or one who aids or abets, for damages resulting from
abduction of own child, 49 A.L.R.4th 7.

ARTICLE 5
ABORTION

30-5-1. Definitions.
As used in this article [30-5-1 to 30-5-3 NMSA 1978];
A. "pregnancy" means the implantation of an embryo in the uterus;

B. "accredited hospital* means one licensed by the health and social services
department [public health division of the department of health];

C. "justified medical termination” means the intentional ending of the pregnancy of a
woman at the request of said woman or if said woman is under the age of eighteen
years, then at the request of said woman and her then living parent or guardian, by a
physician licensed by the state of New Mexico using acceptable medical procedures in



an accredited hospital upon written certification by the members of a special hospital
board that:

(1) the continuation of the pregnancy, in their opinion, is likely to result in the death of
the woman or the grave impairment of the physical or mental health of the woman; or

(2) the child probably will have a grave physical or mental defect; or

(3) the pregnancy resulted from rape, as defined in Sections 40A-9-2 through 40A-9-4
NMSA 1953. Under this paragraph, to justify a medical termination of the pregnancy,
the woman must present to the special hospital board an affidavit that she has been
raped and that the rape has been or will be reported to an appropriate law enforcement
official; or

(4) the pregnancy resulted from incest;

D. "special hospital board" means a committee of two licensed physicians or their
appointed alternates who are members of the medical staff at the accredited hospital
where the proposed justified medical termination would be performed, and who meet for
the purpose of determining the question of medical justification in an individual case,
and maintain a written record of the proceedings and deliberations of such board.

History: 1953 Comp., § 40A-5-1, enacted by Laws 1969, ch. 67, § 1.
ANNOTATIONS

Repeals and reenactments. - Laws 1969, ch. 67, 8§ 1, repeals former 40A-5-1, 1953
Comp., relating to criminal abortion, and enacts the above section.

Bracketed material. - The bracketed reference to the public health division of the
department of health in Subsection B was inserted by the compiler, as the health and
social services department was abolished by Laws 1977, ch. 253, 8 5. Section 4 of that
act established the health and environment department, consisting of several divisions,
including the health services division. However, Laws 1991, ch. 25, § 16 repeals former
9-7-4 NMSA 1978, relating to the department of health and environment and enacts a
new 9-7-4 NMSA 1978, creating the department of health. Subsection B of that section
provides that all references to the "health service division" shall be construed to be
references to the "public health division". The bracketed material was not enacted by
the legislature and is not part of the law.

Compiler's notes. - Sections 40A-9-2 to 40A-9-4, 1953 Comp., which are referred to in
Paragraph (3) Subsection C, were repealed by Laws 1975, ch. 109, § 8. The crime of
rape has been replaced by the crime of criminal sexual penetration. See 30-9-11 NMSA
1978.



Section partially unconstitutional. - Portions of this section which define those
"justified medical terminations™" not proscribed by 30-5-3 NMSA 1978 as only those
where physician used acceptable medical procedures in accredited hospitals after
approval by special hospital board, and either where continuation of pregnancy would
result in death or grave injury to mother, where child was likely to have grave physical or
mental defects or where pregnancy resulted from rape or incest, held unconstitutional
by virtue of 1973 holdings in Doe v. Bolton (410 U.S. 179, 93 S. Ct. 739, 35 L. Ed. 2d
201) and Roe v. Wade (410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147). State v.
Strance, 84 N.M. 670, 506 P.2d 1217 (Ct. App. 1973).

Enforceability of section. - Under current law, 30-5-2 NMSA 1978 is entirely
enforceable, and this section and 30-5-3 NMSA 1978 are enforceable only to the extent
that they criminalize and punish the act of performing an abortion on an unconsenting
woman, or the performance of an abortion by a person who is not a physician licensed
by the State of New Mexico. 1990 Op. Att'y Gen. No. 90-19.

Consent of husband not required. - Consent of the husband of a woman over the age
of 18 is not required when she requests a justified medical termination of her
pregnancy. 1969-70 Op. Att'y Gen. No. 70-91.

Married woman under eighteen. - A woman under eighteen, but lawfully married, can
request a justified medical termination of her pregnancy without the consent of her
parent or guardian, or of her husband. 1969-70 Op. Att'y Gen. No. 70-91.

Divorced or separated woman. - A married woman who subsequently is divorced or
separated, regardless of age, is an emancipated person who is entitled to determine
herself, without the consent of any other person, whether she will request medical
termination of her pregnancy hereunder. 1969-70 Op. Att'y Gen. No. 70-91.

Parental consent provision. - New Mexico's parental consent provision may become
enforceable either through legislative enactment of amendments to existing law or,
under certain circumstances, through modification of current federal abortion
jurisprudence. 1990 Op. Att'y Gen. No. 90-19.

Law reviews. - For article, "New Mexico's 1969 Criminal Abortion Law," see 10 Nat.
Resources J. 591 (1970).

For article, "Rape Law: The Need for Reform,” see 5 N.M.L. Rev. 279 (1975).

For symposium, "The Impact of the Equal Rights Amendment on the New Mexico
Criminal Code," see 3 N.M.L. Rev. 106 (1973).

For comment, "Perspectives on the Abortion Decision," see 9 N.M.L. Rev. 175 (1978-
79).



Am. Jur. 2d, A.L.R. and C.J.S. references. - Constitutional right of prisoners to
abortion services and facilities - federal cases, 90 A.L.R. Fed. 683.

Validity, construction, and application of statutes requiring parental notification of or
consent to minor's abortion, 77 A.L.R.5th 1.

30-5-2. Persons and institutions exempt.

This article does not require a hospital to admit any patient for the purposes of
performing an abortion, nor is any hospital required to create a special hospital board. A
person who is a member of, or associated with, the staff of a hospital, or any employee
of a hospital, in which a justified medical termination has been authorized and who
objects to the justified medical termination on moral or religious grounds shall not be
required to participate in medical procedures which will result in the termination of
pregnancy, and the refusal of any such person to participate shall not form the basis of
any disciplinary or other recriminatory action against such person.

History: 1953 Comp., 8 40A-5-2, enacted by Laws 1969, ch. 67, § 2.
ANNOTATIONS

Repeals and reenactments. - Laws 1969, ch. 67, 8§ 2, repeals former 40A-5-2, 1953
Comp., relating to the definition of pregnancy, and enacts the above section.

Enforceability of section. - Under current law, this section is entirely enforceable, and
30-5-1 and 30-5-3 NMSA 1978 are enforceable only to the extent that they criminalize
and punish the act of performing an abortion on an unconsenting woman, or the
performance of an abortion by a person who is not a physician licensed by the State of
New Mexico. 1990 Op. Att'y Gen. No. 90-19.

Law reviews. - For article, "New Mexico's 1969 Criminal Abortion Law," see 10 Nat.
Resources J. 591 (1970).

For comment, "Perspectives on the Abortion Decision,” see 9 N.M.L. Rev. 175 (1978-
79).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity of state statutes and regulations
limiting or restricting public funding for abortions sought by indigent women, 20
A.L.R.4th 1166.

Medical malpractice in performance of legal abortion, 69 A.L.R.4th 875.

Parent's child support liability as affected by other parent's fraudulent misrepresentation
regarding sterility or use of birth control, or refusal to abort pregnancy, 2 A.L.R.5th 337.

30-5-3. Criminal abortion.



Criminal abortion consists of administering to any pregnant woman any medicine, drug
or other substance, or using any method or means whereby an untimely termination of
her pregnancy is produced, or attempted to be produced, with the intent to destroy the
fetus, and the termination is not a justified medical termination.

Whoever commits criminal abortion is guilty of a fourth degree felony. Whoever commits
criminal abortion which results in the death of the woman is guilty of a second degree
felony.

History: 1953 Comp., 8 40A-5-3, enacted by Laws 1969, ch. 67, § 3.
ANNOTATIONS

Repeals and reenactments. - Laws 1969, ch. 67, § 3, repeals former 40A-5-3, 1953
Comp., relating to permissive abortion, and enacts the above section.

Severability clauses. - Laws 1969, ch. 67, § 4, provides for the severability of the act if
any part or application thereof is held invalid.

Constitutionality of former law. - Laws 1919, ch. 4, 88 1 to 3 (former 40-3-1 to 40-3-3,
1953 Comp.), denouncing attempt to produce abortion, and making such attempt,
followed by death, murder in the second degree, contained but one subject which was
clearly expressed in its title. State v. Grissom, 35 N.M. 323, 298 P. 666 (1930).

This section does not define murder, homicide or feticide, but is concerned with the
special circumstances required for abortion to be a criminal offense. State v. Willis, 98
N.M. 771, 652 P.2d 1222 (Ct. App. 1982) (specially concurring opinion).

Enforceability of section. - Under current law, 30-5-2 NMSA 1978 is entirely
enforceable, and this section and 30-5-1 NMSA 1978 are enforceable only to the extent
that they criminalize and punish the act of performing an abortion on an unconsenting
woman, or the performance of an abortion by a person who is not a physician licensed
by the State of New Mexico. 1990 Op. Att'y Gen. No. 90-19.

Meaning of "abortion". - The word "abortion" was commonly employed in law to
designate the means used to procure miscarriage, and was properly so used in the title
of Laws 1919, ch. 4 (former 40-3-1 to 40-3-3, 1953 Comp.). State v. Grissom, 35 N.M.
323, 298 P. 666 (1930).

Meaning of "justified medical termination”. - When limited definition of "justified
medical termination” necessitated by court's reading of Roe v. Wade (410 U.S. 113) and
Doe v. Bolton (410 U.S. 179) into 30-5-1 NMSA 1978 is applied to this section what
emerges is a criminal statute penalizing the act of performing abortions on the
unconsenting, or performing an abortion on a woman under the age of 18 years without
the consent of both the woman and her then living parent or guardian, or the



performance of an abortion by a person who is not a physician licensed by the state.
State v. Strance, 84 N.M. 670, 506 P.2d 1217 (Ct. App. 1973).

Sufficiency of information. - Under former law, differentiating between abortion in
general and abortion causing death of the woman, an information for attempt to produce
abortion by operation was not demurrable for failure to negative that the act culminated
in the woman's death. State v. Lewis, 36 N.M. 218, 12 P.2d 849 (1932).

Proof of pregnancy. - Although there was no direct, positive proof that on the day of
the first attempted abortion the fetus was living, there was ample evidence for the jury to
reasonably arrive at such a conclusion where the physician who had originally
examined the woman on whom the abortion was performed testified as to the tests he
had made on her and expressed the opinion that she was about two months pregnant.
State v. Gutierrez, 75 N.M. 580, 408 P.2d 503 (1965).

Condition presumed to continue. - Although there was proof which might be
construed to the effect that it was impossible to tell whether on the day of the original
abortion attempt the fetus was alive or dead, the rule in this jurisdiction is that a
condition once shown to exist will be presumed to continue until the contrary is
established by evidence, direct or presumptive. State v. Gutierrez, 75 N.M. 580, 408
P.2d 503 (1965).

Evidence of other abortions. - The gist of offense under Laws 1919, ch. 4, § 1 (former
40-3-1, 1953 Comp.), was intent to murder a quick child by performing an abortion upon
mother; in a prosecution under that section, proof of other abortions where the child had
not quickened was not relevant and should be excluded. State v. Bassett, 26 N.M. 476,
194 P. 867 (1921).

Instruments and drugs. - Instruments and drugs were sufficiently connected with the
accused and with the operation to make them admissible on his trial for abortion. State
v. Grissom, 35 N.M. 323, 298 P. 666 (1930).

In a prosecution for an attempted abortion, exhibition of dilator in cross-examination of
accused was not error. State v. Lewis, 36 N.M. 218, 12 P.2d 849 (1932).

Erroneous instructions on corroboration. - Instruction that testimony of woman on
whom abortion was performed must be corroborated by some other evidence, although
erroneous, became the law of the case. State v. Gutierrez, 75 N.M. 580, 408 P.2d 503
(1965).

In prosecution for abortion, defendant could be convicted by uncorroborated testimony
of an accomplice, but where court gave instruction requiring corroboration, there must
be some other evidence in the record tending to show that defendant took part in the
commission of the crime. State v. Gutierrez, 75 N.M. 580, 408 P.2d 503 (1965).



Law reviews. - For article, "The Proposed New Mexico Criminal Code," see 1 Nat.
Resources J. 122 (1961).

For article, "New Mexico's 1969 Criminal Abortion Law,"” see 10 Nat. Resources J. 591
(1970).

For article, "The Impact of the Equal Rights Amendment on the New Mexico Criminal
Code," see 3 N.M.L. Rev. 106 (1973).

For article, "Rape Law: The Need for Reform," see 5 N.M.L. Rev. 279 (1975).

For comment, "Perspectives on the Abortion Decision," see 9 N.M.L. Rev. 175 (1978-
79).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Abortion and Birth Control
§ 1 et seq.

Criminal responsibility of one other than subject or actual perpetrator of abortion, 4
A.L.R. 351.

Revocation of physician's or surgeon's license for performing abortion, 82 A.L.R. 1184.

Admissibility in prosecution for abortion of evidence of other abortions or attempted
abortions by accused on same woman, 15 A.L.R.2d 1080.

Necessity, to warrant conviction of abortion, that fetus be living at time of commission of
acts, 16 A.L.R.2d 949.

Pregnancy as element of abortion, 46 A.L.R.2d 1393.

1 C.J.S. Abortion and Birth Control; Family Planning 88 10 to 12.

ARTICLE 5A
PARTIAL-BIRTH ABORTION BAN

30-5A-1. Short title.

This act [30-5A-1 to 30-5A-5 NMSA 1978] may be cited as the "Partial-Birth Abortion
Ban Act".

History: Laws 2000, ch. 55, § 1.
ANNOTATIONS

Cross references. - For family planning, see Chapter 8, Article 24 NMSA 1978.



For sterilization, see Chapter 9, Article 24 NMSA 1978
For maternal, fetal and infant experimentation, see Chapter 9A, Article 24 NMSA 1978.
Effective dates. - Laws 2000, ch. 55 contains no effective date provision, but, pursuant

to N.M. Const., art. IV, § 23, is effective on May 17, 2000, 90 days after adjournment of
the legislature.

30-5A-2. Definitions.
As used in the Partial-Birth Abortion Ban Act [30-5A-1 to 30-5A-5 NMSA 1978]:

A. "abortion" means the intentional termination of the pregnancy of a female by a
person who knows the female is pregnant;

B. "fetus” means the biological offspring of human parents;

C. "partial-birth abortion" means a procedure in which any person, including a physician
or other health care professional, intentionally extracts an independently viable fetus
from the uterus into the vagina and mechanically extracts the cranial contents of the
fetus in order to induce death; and

D. "physician” means a person licensed to practice in the state as a licensed physician
pursuant to the Medical Practice Act [Chapter 61, Article 6 NMSA 1978] or an
osteopathic physician licensed pursuant to Chapter 61, Article 10 NMSA 1978.

History: Laws 2000, ch. 55, § 2.
ANNOTATIONS
Effective dates. - Laws 2000, ch. 55 contains no effective date provision, but, pursuant

to N.M. Const., art. IV, § 23, is effective on May 17, 2000, 90 days after adjournment of
the legislature.

30-5A-3. Prohibition of partial-birth abortions.

No person shall perform a partial-birth abortion except a physician who has determined
that in his opinion the partial-birth abortion is necessary to save the life of a pregnant
female or prevent great bodily harm to a pregnant female:

A. because her life is endangered or she is at risk of great bodily harm due to a physical
disorder, illness or injury, including a condition caused by or arising from the pregnancy;
and

B. no other medical procedure would suffice for the purpose of saving her life or
preventing great bodily harm to her.



History: Laws 2000, ch. 55, § 3.

ANNOTATIONS
Cross references. - For family planning, see Chapter 8, Article 24 NMSA 1978.
For sterilization, see Chapter 9, Article 24 NMSA 1978
For maternal, fetal and infant experimentation, see Chapter 9A, Article 24 NMSA 1978.
Effective dates. - Laws 2000, ch. 55 contains no effective date provision, but, pursuant
to N.M. Const., art. IV, § 23, is effective on May 17, 2000, 90 days after adjournment of
the legislature.
Severability clauses. - Laws 2000, ch. 55, § 6 provides that, if any part or application
of 8§ 3 of the Partial-Birth Abortion Act is held invalid, the remainder of the act or its

application to other situations or persons shall be likewise invalid. Section 3 of that act is
not severable.

30-5A-4. Civil remedies.

A. Except as provided in Subsection B of this section, the following persons may bring a
civil action to obtain relief pursuant to this section against a person who has violated the
provisions of Section 3 [30-5A-3 NMSA 1978] of the Partial-Birth Abortion Ban Act:

(1) the person on whom a partial-birth abortion was performed;

(2) the biological father of the fetus that was the subject of the partial-birth abortion; and

(3) the parents of the person on whom the partial-birth abortion was performed if that
person had not reached the age of majority at the time of the abortion.

B. The persons named as having a right of action in Subsection A of this section are
barred from bringing a civil action pursuant to this section if:

(1) the pregnancy of the person on whom the partial-birth abortion was performed
resulted from criminal conduct of the person seeking to bring the action; or

(2) the partial-birth abortion was consented to by the person seeking to bring the action.
C. A person authorized to bring a civil action pursuant to this section may recover
compensatory damages for loss caused by violation of Section 3 of the Partial-Birth
Abortion Ban Act.

History: Laws 2000, ch. 55, § 4.



ANNOTATIONS

Effective dates. - Laws 2000, ch. 55 contains no effective date provision, but, pursuant
to N.M. Const., art. IV, § 23, is effective on May 17, 2000, 90 days after adjournment of
the legislature.

30-5A-5. Criminal penalty; exception.

A. Except as provided in Subsections B, C, D and E of this section, a person who
violates Section 3 [30-5A-3 NMSA 1978] of the Partial-Birth Abortion Ban Act is guilty of
a fourth degree felony and shall be sentenced pursuant to Section 31-18-15 NMSA
1978.

B. The provisions of the Partial-Birth Abortion Ban Act [30-5A-1 to 30-5A-5 NMSA 1978]
shall apply only to the exact procedure specified in that act.

C. The provisions of the Partial-Birth Abortion Ban Act are not intended to criminalize
any other method of terminating a woman's pregnancy.

D. The provisions of the Partial-Birth Abortion Ban Act are not intended to subject a
woman, upon whom the procedure specified in that act is performed, to criminal
culpability as an accomplice, aider, abettor, solicitor or conspirator.
E. The provisions of the Partial-Birth Abortion Ban Act are not intended to subject any
person to criminal culpability pursuant to laws governing attempt, solicitation or
conspiracy to commit a crime.
History: Laws 2000, ch. 55, § 5.

ANNOTATIONS
Effective dates. - Laws 2000, ch. 55 contains no effective date provision, but, pursuant

to N.M. Const., art. IV, § 23, is effective on May 17, 2000, 90 days after adjournment of
the legislature.

Severability clauses. - Laws 2000, ch. 55, § 6 provides that, except for § 3 of the

Partial-Birth Abortion Ban Act, if any part or application of that act is held invalid, the
remainder of its application to other situations or persons shall not be affected.

ARTICLE 6
CRIMES AGAINST CHILDREN AND DEPENDENTS

30-6-1. Abandonment or abuse of a child.

A. As used in this section:



(1) "child" means a person who is less than eighteen years of age;

(2) "neglect" means that a child is without proper parental care and control of
subsistence, education, medical or other care or control necessary for his well-being
because of the faults or habits of his parents, guardian or custodian or their neglect or
refusal, when able to do so, to provide them; and

(3) "negligently" refers to criminal negligence and means that a person knew or should
have known of the danger involved and acted with a reckless disregard for the safety or
health of the child.

B. Abandonment of a child consists of the parent, guardian or custodian of a child
intentionally leaving or abandoning the child under circumstances whereby the child
may or does suffer neglect. Whoever commits abandonment of a child is guilty of a
misdemeanor, unless the abandonment results in the child's death or great bodily harm,
in which case he is guilty of a second degree felony.

C. A parent, guardian or custodian who leaves an infant less than ninety days old in
compliance with the Safe Haven for Infants Act [Chapter 24, Article 22 NMSA 1978]
shall not be prosecuted for abandonment of a child.

D. Abuse of a child consists of a person knowingly, intentionally or negligently, and
without justifiable cause, causing or permitting a child to be:

(1) placed in a situation that may endanger the child's life or health;

(2) tortured, cruelly confined or cruelly punished; or

(3) exposed to the inclemency of the weather.

Whoever commits abuse of a child that does not result in the child's death or great
bodily harm is, for a first offense, guilty of a third degree felony and for second and
subsequent offenses is guilty of a second degree felony. If the abuse results in great
bodily harm or death to the child, he is guilty of a first degree felony.

E. A person who leaves an infant less than ninety days old at a hospital may be
prosecuted for abuse of the infant for actions of the person occurring before the infant
was left at the hospital.

History: 1953 Comp., 8 40A-6-1, enacted by Laws 1973, ch. 360, § 10; 1977, ch. 131,
8 1; 1978, ch. 103, § 1; 1984, ch. 77, 8§ 1; 1984, ch. 92, § 5; 1989, ch. 351, § 1; 1997,
ch. 163, 8§ 1; 2001, ch. 31, § 9; 2001, ch. 132, § 9.

ANNOTATIONS



Cross references. - For sexual exploitation of children, see 30-6A-1 NMSA 1978 et
seq.

For secretary of the human services department, see 9-8-6 NMSA 1978.
For licensure of health facilities, see 24-1-5 NMSA 1978.

For powers of state department of public welfare, see 27-1-2 NMSA 1978.
For sentencing for noncapital felonies, see 31-18-15 NMSA 1978.

For Children's Code, see 32A-1-1 NMSA 1978 et seq.

For Nursing Practice Act, see 61-3-1 NMSA 1978 et seq.

For instruction on the essential elements of aggravated battery without great bodily
harm, see UJI 14-321.

For instruction on the essential elements of aggravated battery with great bodily harm,
see UJI 14-323.

Repeals and reenactments. - Laws 1973, ch. 360, § 10, repealed former 40A-6-1,
1953 Comp., relating to abandonment of child, and enacted a new 40A-6-1, 1953
Comp.

1984 amendments. - Laws 1984, ch. 77, § 1, which substituted "does" for "may or
does" near the end of the first sentence in Subsection B, deleted "or negligently” for
"intentionally” in the introductory paragraph in Subsection C, substituted "endangers" for
"may endanger" in Subsection C(1), deleted former Subsections C(3) and C(4) which
read, "(3) exposed to the inclemency of the weather; or (4) engaged in a prohibited
sexual act or in the simulation of such an act, if the child is under sixteen years of age
and if such person knows, or has reason to know or intends that such act may be
photographed, filmed or publicly performed,” and rewrote the last paragraph, was
approved March 6, 1984. However, Laws 1984, ch. 92, § 5, which deleted former
Subsections A(3) and A(4), defining "prohibited sexual acts" and "public,” deleted former
Subsection C(4), relating to engaging of a child under sixteen years of age in a
prohibited sexual act, and rewrote the last paragraph which formerly read, "Whoever
commits abuse of a child is guilty of a fourth degree felony, unless the abuse results in
the child's death or great bodily harm, in which case he is guilty of a second degree
felony,” but did not give effect to the first 1984 amendment, was approved March 6,
1984. This section is set out as amended by Laws 1984, ch. 95, § 5. For former
provisions of this section as amended through Laws 1978, ch. 103, § 1, see 1983
Cumulative Supplement.

The 1989 amendment, effective June 16, 1989, in the concluding paragraph of
Subsection C, substituted "third degree felony" for "fourth degree felony" in the first



sentence and substituted the present second sentence for the former second sentence,
which read "If the abuse results in great bodily harm or the child's death, as a result of
an intentional act, he is for the first offense, guilty of a second degree felony and for
second and subsequent offenses, is guilty of a first degree felony".

The 1997 amendment, effective July 1, 1997, substituted "is less than eighteen years
of age" for "has not reached his age of majority” in Paragraph A(1), added Paragraph
A(3), and made related stylistic changes.

2001 amendments. - Identical amendments to this section were enacted by Laws
2001, ch. 31, § 9, effective and approved March 14, 2001, and Laws 2001, ch. 132, § 9,
effective and approved April 2, 2001, adding Subsections C and E and renumbering
former Subsection C as Subsection D. The section is set out as amended by Laws
2001, ch. 132, 8 9.

Constitutionality. - Statute proscribing child abuse does not deny equal protection
simply because it makes a distinction between those persons who batter a child and
those persons who batter an adult, since children, who are often defenseless, are in
need of greater protection than adults, and a stricter penalty is one means of attaining
this greater degree of protection. State v. Lucero, 87 N.M. 242, 531 P.2d 1215 (Ct.
App.), cert. denied, 87 N.M. 239, 531 P.2d 1212 (1975).

This section is not unconstitutional on the grounds that it allows arbitrary and
discriminatory enforcement. State v. Williams, 100 N.M. 322, 670 P.2d 122 (Ct. App.
1983), overruled on other grounds, Santillanes v. State, 115 N.M. 215, 849 P.2d 358
(1993).

Applicability. - Section 66-8-101 NMSA 1978, not this section, was the applicable
statute governing child abuse resulting in death, where the death was caused by the
operation of a vehicle while intoxicated. State v. Santillanes, 2000-NMCA-017, 128 N.M.
752,998 P.2d 1203, cert. denied, 128 N.M. 689, 997 P.2d 821 (2000).

Subsection C (now Subsection D) is not vague, as it clearly sets forth and
segregates the type of conduct proscribed by the law. State v. Coe, 92 N.M. 320, 587
P.2d 973 (Ct. App.), cert. denied, 92 N.M. 353, 588 P.2d 554 (1978), overruled on other
grounds, Santillanes v. State, 115 N.M. 215, 849 P.2d 358 (1993).

Criminal intent is not required to commit child abuse. State v. Fuentes, 91 N.M. 554,
577 P.2d 452 (Ct. App.), cert. denied, 91 N.M. 610, 577 P.2d 1256 (1978); State v.
Lucero, 98 N.M. 204, 647 P.2d 406 (1982).

Section is strict liability statute. - See State v. Lucero, 98 N.M. 204, 647 P.2d 406
(1982); State v. Leal, 104 N.M. 506, 723 P.2d 977 (Ct. App. 1986), but see Santillanes
v. State, 115 N.M. 215, 849 P.2d 358 (1993).



Neither mistake of fact nor duress are defenses to child abuse because the mental
state of the defendant is not essential to the crime. State v. Lucero, 98 N.M. 204, 647
P.2d 406 (1982).

Validity of making negligent act a crime. - Fact that Subsection C (now Subsection
D) of this statute makes no distinction among intentional, knowing or negligent acts is
immaterial, since the legislature has the authority to make a negligent act a crime as
well as an intentional one. State v. Lucero, 87 N.M. 242, 531 P.2d 1215 (Ct. App.), cert.
denied, 87 N.M. 239, 531 P.2d 1212 (1975).

Meaning of negligence. - The application of a civil negligence standard in the
prosecution of child abuse under Subsection C (now Subsection D) of this section goes
beyond the statute's intended scope and impermissibly criminalizes innocent conduct. A
standard of criminal negligence should be applied in construing this statute to all cases
presently pending but in which a verdict has not been reached. Santillanes v. State, 115
N.M. 215, 849 P.2d 358 (1993).

"Criminal negligence" instruction. - Trial court's instruction did not adequately define
criminal negligence because it failed to sufficiently define the proper negligence
standard for child abuse, and there is no way to determine if the jury based their
conviction on the terms "knew or should have known," language typically associated
with a civil negligence standard, or on the proper criminal negligence standard which
requires that they find defendant acted in "reckless disregard" of the safety of the child.
State v. Mascarenas, 2000-NMSC-017, 129 N.M. 230, 4 P.3d 1221.

"Reckless disregard". - The trial court erred in refusing to charge the jury with an
instruction tendered by defendant to clarify the language "reckless disregard” in
Subsection A(3) and in UJI 14-602; the use of the words "reckless disregard" and
"negligently” in the instruction could confuse jurors on the critical issue of mens rea.
State v. Magby, 1998-NMSC-042, 126 N.M. 361, 969 P.2d 965.

Section does not apply to ordinary situations where child is injured but only to
those where the parent performs or fails to perform some abusive act; the statute
requires abuse and not mere normal parental action or inaction. State v. Coe, 92 N.M.
320, 587 P.2d 973 (Ct. App.), cert. denied, 92 N.M. 353, 588 P.2d 554 (1978), overruled
on other grounds, Santillanes v. State, 115 N.M. 215, 849 P.2d 358 (1993).

Act required for crime. - Although the level of criminal intent is not a factor in
determining whether a crime has been committed under this section, the defendant
must have committed an unlawful act. State v. Leal, 104 N.M. 506, 723 P.2d 977 (Ct.
App. 1986).

Actual injury not necessary. - A defendant may be convicted of child abuse even
though the child does not suffer a physical injury. State v. Ungarten, 115 N.M. 607, 856
P.2d 569 (Ct. App. 1993).



State must prove what is charged. - Although charging a defendant with "charging or
permitting” may enable the state to prosecute where it is not clear who actually inflicted
the abuse, when the state chooses to charge under only one portion of the statute (that
defendant "caused" or defendant "permitted” the abuse), the prosecution is limited to

proving what it has charged. State v. Leal, 104 N.M. 506, 723 P.2d 977 (Ct. App. 1986).

Parents have duty to care for their infant child. State v. Adams, 89 N.M. 737, 557
P.2d 586 (Ct. App.), cert. denied, 90 N.M. 7, 558 P.2d 619 (1976), overruled on other
grounds, Santillanes v. State, 115 N.M. 215, 849 P.2d 358 (1993).

Protection of children extends beyond parents. - Subsection C (now Subsection D)
forbids anyone from endangering the life or health of a child: There is no reason to
believe that the legislature intended that the statutory protection be limited only to the
children of abusive parents. State v. Lujan, 103 N.M. 667, 712 P.2d 13 (Ct. App. 1985).

Reasonable probability of injury needed. - The term "may" as used in Subsection
C(1) (now Subsection D(1)) does not connote a mere possibility, however remote, that
harm may result from defendant's acts; instead, the legislature intended the phrase
"may endanger" to convey a more restrictive meaning in child abuse cases, i.e., "a
reasonable probability or possibility” that the child will be endangered. State v.
Ungarten, 115 N.M. 607, 856 P.2d 569 (Ct. App. 1993).

Distinction between child abuse and murder. - The offense of murder and the
offense of child abuse resulting in the child's death are not the same, nor is the same
proof required for the two offenses, since generally speaking, murder requires an intent,
whereas child abuse does not require an intent, and therefore, the indictment properly
charged defendant with first-degree murder. State v. Gutierrez, 88 N.M. 448, 541 P.2d
628 (Ct. App. 1975).

Double jeopardy found. - Conduct underlying both vehicular homicide and child abuse
resulting in death charges was the same. Therefore, defendant's convictions and
sentences for both offenses violated his right to be free from double jeopardy. State v.
Santillanes, 2000-NMCA-017, 128 N.M. 752, 998 P.2d 1203, cert. denied, 128 N.M.
689, 997 P.2d 821 (2000).

Convictions of defendant for both second-degree murder and intentional child abuse
resulting in death violated his right not to be placed in double jeopardy. State v. Mann,
2000-NMCA-088, 129 N.M. 600, 11 P.3d 564.

Merger with murder found. - Where a defendant was charged with numerous counts
of child abuse resulting in death or great bodily injury and with murder, but the state did
not charge or offer proof that the acts of child abuse arose as separate and distinct
episodes, the rule of merger precluded the defendant's conviction and sentence for a
crime that is a lesser included offense of a greater charge upon which defendant has
also been convicted. Although the state properly may charge in the alternative, where
the defendant was convicted of one or more offenses which were merged into the



greater offense, he could be punished for only one. State v. Pierce, 110 N.M. 76, 792
P.2d 408 (1990)(events occurred prior to 1989 amendment to this section).

Section not preempted under general/specific statute rule. - In a case involving
convictions of abuse of a child under this section, and reckless driving under 66-8-113
NMSA 1978, the Court of Appeals erred in holding that under the general/specific
statute rule the reckless driving statute was the more specific offense and preempted
the child abuse statute. State v. Guilez, 2000-NMSC-020, 129 N.M. 240, 4 P.3d 1231.

Doctor's testimony as to prior injury relevant. - In a prosecution of a mother for child
abuse resulting in the death of her infant child, a doctor's testimony that he treated the
infant less than two months before her death for a fractured leg is relevant. State v.
Robinson, 93 N.M. 340, 600 P.2d 286 (Ct. App.), cert. denied, 91 N.M. 532, 591 P.2d
286 (1979), overruled on other grounds, Santillanes v. State, 115 N.M. 215, 849 P.2d
358 (1993).

Doctor's testimony admissible under Rules of Evidence. - In a prosecution for child
abuse resulting in the death of a child, a doctor's testimony concerning his treatment of
the child's fractured leg less than two months before the child's death is properly
admitted under Rule 404(b), N.M.R. Evid. (now see Paragraph B of Rule 11-404); also,
the probative value of the testimony concerning the fracture is not outweighed by its
prejudicial impact. State v. Robinson, 93 N.M. 340, 600 P.2d 286 (Ct. App.), cert.
denied, 92 N.M. 532, 591 P.2d 286 (1979), overruled on other grounds, Santillanes v.
State, 115 N.M. 215, 849 P.2d 358 (1993).

Circumstances under which limiting jury instruction on prior incidents necessary.
- Where evidence as to the defendant's responsibility for a child's injury is severely
disputed, and the defendant's credibility is crucial, there is a sufficient showing of
prejudice so that the failure to give an instruction limiting a jury's consideration of prior
incidents of child abuse is reversible error. State v. Sanders, 93 N.M. 450, 601 P.2d 83
(Ct. App. 1979).

Self-defense as defense. - In a prosecution for child abuse when a defendant is
charged with having intentionally or negligently endangered the life or health of a child,
if the evidence otherwise supports a claim that a defendant's acts were carried out in
self-defense, the defendant is entitled to have the jury consider his claim of self-defense
as justification for his acts. State v. Ungarten, 115 N.M. 607, 856 P.2d 569 (Ct. App.
1993).

Evidence is sufficient if rational inference of great bodily harm is deducible from
the evidence. State v. Robinson, 93 N.M. 340, 600 P.2d 286 (Ct. App.), cert. denied, 92
N.M. 532, 591 P.2d 286 (1979), overruled on other grounds, Santillanes v. State, 115
N.M. 215, 849 P.2d 358 (1993).

Evidence sufficient to convict. - There was sufficient evidence to prove that the
defendant knowingly, intentionally or negligently, and without justifiable cause, caused



his children to be tortured or cruelly punished where he, among other things, made two
of the children eat soap, made them drink from the commode, forced one child to vomit,
slashed the children's clothes, stuffed the crotch of dirty underwear in the mouth of the
oldest boy and forced the children to eat more food than was reasonable. State v.
Fulton, 99 N.M. 348, 657 P.2d 1197 (Ct. App. 1983).

Evidence was sufficient to support defendant's conviction for child abuse, where
medical testimony established that the victim had suffered skull fractures on both sides
of the head, and medical experts rejected defendant's explanation that the injuries could
have been caused by a child flipping or jumping into the playpen where the victim was
kept. State v. Sheldon, 110 N.M. 28, 791 P.2d 479 (Ct. App.), cert. denied, 498 U.S.
969, 111 S. Ct. 435, 112 L. Ed. 2d 418 (1990).

Evidence that the defendant aimed a gun at the child's mother and threatened to kill her
while the child was standing behind her and continued to follow the mother around the
apartment and threaten her was sufficient to support the defendant's conviction for child
abuse. State v. McGruder, 1997-NMSC-023, 123 N.M. 302, 940 P.2d 150.

Insufficient evidence that defendant permitted abuse. - See State v. Leal, 104 N.M.
506, 723 P.2d 977 (Ct. App. 1986).

Standard of review for child abuse conviction resulting in death. - On appeal from
a conviction of child abuse resulting in the death of the defendant's child, the court of
appeals reviews the evidence as to the cause of death in the light most favorable to the
state. State v. Robinson, 93 N.M. 340, 600 P.2d 286 (Ct. App.), cert. denied, 92 N.M.
532,591 P.2d 286 (1979), overruled on other grounds, Santillanes v. State, 115 N.M.
215, 849 P.2d 358 (1993).

Law reviews. - For annual survey of New Mexico criminal law, see 16 N.M.L. Rev. 9
(1986).

For note, "The Child Abuse Statute Now Requires Criminal Negligence: Santillanes v.
State,"” see 24 N.M.L. Rev. 477 (1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Desertion and Nonsupport
88 51 to 64; 42 Am. Jur. 2d Infants 88 16, 17.

Adopted child, abandonment of, 44 A.L.R. 820.
Failure to provide medical attention for child as criminal neglect, 12 A.L.R.2d 1047.

What constitutes abandonment or desertion of child by its parents within purview of
adoption laws, 35 A.L.R.2d 662, 78 A.L.R.3d 712.

lllegitimate children: application of criminal statutes relating to abandonment, neglect
and nonsupport of children, 99 A.L.R.2d 746.



Child's right of action against third person who causes parent to desert, or otherwise
neglect his parental duty, 60 A.L.R.3d 924.

Admissibility of expert medical testimony on battered child syndrome, 98 A.L.R.3d 306.

Criminal responsibility for physical measures undertaken in connection with treatment of
mentally disordered patient, 99 A.L.R.3d 854.

Validity and construction of penal statute prohibiting child abuse, 1 A.L.R.4th 38.

Validity, construction, and application of statutes or ordinances regulating sexual
performance by child, 42 A.L.R.5th 291.

Running of limitations against action for civil damages for sexual abuse of child, 9
A.L.R.5th 321.

Validity, construction, and application of state statutes or ordinances regulating sexual
performance by child, 42 A.L.R.5th 291.

Failure of state or local government to protect child abuse victim as violation of federal
constitutional right, 79 A.L.R. Fed. 514.

43 C.J.S. Infants 8 94; 67A C.J.S. Parent and Child §8 165 to 167.

30-6-2. Abandonment of dependent.

Abandonment of dependent consists of a person having the ability and means to
provide for his spouse or minor child's support and abandoning or failing to provide for
the support of such dependent.

Whoever commits abandonment of dependent is guilty of a fourth degree felony.

History: 1953 Comp., 8 40A-6-2, enacted by Laws 1963, ch. 303, 8§ 6-2; 1969, ch. 182,
§ 4;1973, ch. 241, § 1; 1995, ch. 123, § 1.

ANNOTATIONS

Cross references. - For enforcement of duty of support owed to spouse or minor
children by the human services department, see 27-2-28 to 27-2-31 NMSA 1978.

For mutual obligation of support between husband and wife, see 40-2-1 NMSA 1978.

For Uniform Interstate Family Support Act, see Chapter 40, Article 6A NMSA 1978.



The 1995 amendment, effective July 1, 1995, in the first sentence, substituted "or" for
"and" following "his spouse” and deleted "and thereby leaving such spouse or minor
child dependent upon public support” following "of such dependent".

Section not void for vagueness. - This section conveys a definite warning of
proscribed conduct; it is not unconstitutionally vague and does not violate due process.
State v. Villalpando, 86 N.M. 193, 521 P.2d 1034 (Ct. App.), cert. denied, 86 N.M. 189,
521 P.2d 1030 (1974).

No unequal classification. - Since the crime proscribed in this section is defined in
terms of a defendant's actions, the contention of unequal classification of defendants
allegedly (based on the actions of the victims in seeking or not seeking public support)
has no factual basis. State v. Villalpando, 86 N.M. 193, 521 P.2d 1034 (Ct. App.), cert.
denied, 86 N.M. 189, 521 P.2d 1030 (1974).

No affirmative action required of dependents. - This statute contains no requirement
that official action be taken to obtain public welfare benefits from the health and social
services department (now the human services department) and hence the equal
protection claim based on the concept that public welfare benefits must be sought by
those abandoned in order to support a prosecution hereunder is without merit. State v.
Villalpando, 86 N.M. 193, 521 P.2d 1034 (Ct. App.), cert. denied, 86 N.M. 189, 521 P.2d
1030 (1974).

This statute is not written in terms of becoming dependent, but rather, refers to acts of a
defendant which leave the victim dependent on public support. State v. Villalpando, 86
N.M. 193, 521 P.2d 1034 (Ct. App.), cert. denied, 86 N.M. 189, 521 P.2d 1030 (1974).

Both legitimate and illegitimate children are entitled to support from their mothers
and fathers. Stringer v. Dudoich, 92 N.M. 98, 583 P.2d 462 (1978).

Partial correction of social evil acceptable. - Fact that this section fails to cover all
abandonments and failures to support, by focusing only on those persons whose
actions leave their dependents dependent on public support, does not violate the
requirement of equal protection because the partial correction of the social evil in
guestion has a rational relation to the object of the legislation. State v. Villalpando, 86
N.M. 193, 521 P.2d 1034 (Ct. App.), cert. denied, 86 N.M. 189, 521 P.2d 1030 (1974).

Standing to question constitutionality. - Since defendant was charged only with
abandoning his minor children, that offense applying equally to both men and women,
his rights were not affected by statutory distinction formerly making it an offense for a
man to abandon his wife, but not for a wife to abandon her husband, and accordingly
his claims of unconstitutionality based on sex discrimination did not present an issue for
decision. State v. Villalpando, 86 N.M. 193, 521 P.2d 1034 (Ct. App.), cert. denied, 86
N.M. 189, 521 P.2d 1030 (1974).



Social evil. - Abandonment of or failure to support minor children is a social evil. State
v. Villalpando, 86 N.M. 193, 521 P.2d 1034 (Ct. App.), cert. denied, 86 N.M. 189, 521
P.2d 1030 (1974).

Evidence sufficient. - Where the record was replete with evidence that defendant
abandoned his minor children without sufficient means of support, it amply supported
conviction of abandonment under former 40-2-4, 1953 Comp., and obviated
consideration of whether evidence must show that children were destitute when
defendant left them. State v. Seaton, 75 N.M. 511, 407 P.2d 354 (1965).

Law reviews. - For comment, "Artificial Insemination in New Mexico," see 10 Nat.
Resources J. 353 (1970).

For symposium, "The Impact of the Equal Rights Amendment on the New Mexico
Criminal Code," see 3 N.M.L. Rev. 106 (1973).

For comment, "Voluntary Sterilization in New Mexico: Who Must Consent?" see 7
N.M.L. Rev. 121 (1976-77).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Desertion and Nonsupport
88 1to 23, 51 to 64.

Criminal responsibility of husband for abandonment or nonsupport of wife who refuses
to live with him, 3 A.L.R. 107, 8 A.L.R. 1314.

Adultery of wife as affecting criminal charge of abandonment against husband, 17
A.L.R. 999.

lllegitimate child as within statute relating to duty to support child, 30 A.L.R. 1075.

Extent or character of support contemplated by statute making nonsupport of wife
offense, 36 A.L.R. 866.

Power to make abandonment, desertion or nonsupport of wife or family criminal offense,
48 A.L.R. 1193.

Criminal liability of father for desertion of or failure to support child as affected by decree
of divorce or separation, 73 A.L.R.2d 960.

41 C.J.S. Husband and Wife 88 242 to 246; 67A C.J.S. Parent and Child § 165 to 167.

30-6-3. Contributing to delinquency of minor.

Contributing to the delinquency of a minor consists of any person committing any act or
omitting the performance of any duty, which act or omission causes or tends to cause or
encourage the delinquency of any person under the age of eighteen years.



Whoever commits contributing to the delinquency of a minor is guilty of a fourth degree
felony.

History: 1953 Comp., 8 40A-6-3, enacted by Laws 1963, ch. 303, 8§ 6-3; 1990, ch. 19, 8
1.

ANNOTATIONS

The 1990 amendment, effective July 1, 1990, substituted "the delinquency of a minor"
for "delinquency of minor" in two places.

Constitutionality. - Former statute creating offense of contributing to juvenile
delinquency, was not so vague, indefinite and uncertain as to be incapable of
interpretation and enforcement. State v. Roessler, 58 N.M. 102, 266 P.2d 351 (1954);
State v. McKinley, 53 N.M. 106, 202 P.2d 964 (1949).

Jurisdiction. - Insofar as the juvenile law formerly purported to confer "exclusive
original jurisdiction" on juvenile courts over persons contributing to the delinquency of
juveniles it was invalid since the constitution vests sole and exclusive jurisdiction for the
trial of all felony cases in the district courts. State v. McKinley, 53 N.M. 106, 202 P.2d
964 (1949).

Contributing minor triable in district court. - A minor, properly transferred from
children’s court to district court, may be tried and convicted of contributing to the
delinquency of a minor under this section. State v. Pitts, 103 N.M. 778, 714 P.2d 582
(1986).

Infants have generally been favored class for special protection in New Mexico;
therefore, the legislature intended to make the commission of the act of contributing to
the delinquency of a minor a crime without regard to intent. State v. Gunter, 87 N.M. 71,
529 P.2d 297 (Ct. App.), cert. denied, 87 N.M. 48, 529 P.2d 274 (1974), 421 U.S. 951,
95 S. Ct. 1686, 44 L. Ed. 2d 106 (1975).

Acts of commission or omission. - Any act of commission or omission causing or
tending to cause juvenile delinquency as specifically defined came within the act. State
v. McKinley, 53 N.M. 106, 202 P.2d 964 (1949).

Evidence that act causes delinquency. - No separate evidence that the act causes
delinquency is necessary. State v. Trevino, 116 N.M. 528, 865 P.2d 1172 (1993).

In order to prove the offense of contributing to the delinquency of a minor, the state
does not need to prove that the defendant's acts had any particular effect on the victim;
it is enough that his acts encourage the child to engage in delinquent behavior. State v.
Lucero, 118 N.M. 696, 884 P.2d 1175 (Ct. App. 1994).



Defendant need not actually cause delinquency. - The jury can convict if the
defendant's act actually caused or encouraged the particular minor to commit a
delinquent act or if the act only tends to cause or encourage delinquency generally. The
"tends to cause or encourage" language refers to an objective view of the defendant's
conduct. There is no requirement that the defendant actually cause delinquency. State
v. Trevino, 116 N.M. 528, 865 P.2d 1172 (1993).

Tending to cause, encourage delinquency. - Defendant's acts or omissions must
have caused or tended to cause or encourage the delinquency of the juvenile. State v.
Grove, 82 N.M. 679, 486 P.2d 615 (Ct. App. 1971).

Tending to cause violation of law, or immorality. - Defendant's acts must have
tended to cause or encourage the prosecuting witness to violate the law of the state or
to conduct himself in a manner injurious to his morals. State v. Leyba, 80 N.M. 190, 453
P.2d 211 (Ct. App.), cert. denied, 80 N.M. 198, 453 P.2d 219 (1969).

Causing disobedience of lawful command. - In order to convict defendant of
contributing to the delinquency of a minor for causing or encouraging the minor to
refuse to obey the reasonable and lawful command or direction of the minor's parent,
the state must prove that defendant knew or by the exercise of reasonable care should
have known of such command or direction. State v. Romero, 2000-NMCA-029, 128
N.M. 806, 999 P.2d 1038.

Habituality of juveniles' conduct not prerequisite to conviction of defendant. -
Defendant's contention that for his acts to be criminal hereunder they must tend to
encourage "habitual" conduct on the part of the minor was unfounded, as the end result
of defendant's acts, that is, whether they result in habitual conduct on the part of the
juvenile, is not a prerequisite to the charge of contributing to the delinquency of a minor.
State v. Leyba, 80 N.M. 190, 453 P.2d 211 (Ct. App.), cert. denied, 80 N.M. 198, 453
P.2d 219 (1969).

Multiple victims. - Where defendant perpetrated distinct and separate acts with respect
to each of seven juveniles, submission of separate elements instructions to the jury
relating to each of the juveniles did not violate defendant's right against double jeopardy
and his conviction on seven, separate counts of contributing to the delinquency of a
minor was justified along with his sentence to seven sentences. State v. Barr, 1999-
NMCA-081, 127 N.M. 504, 984 P.2d 185.

Criminal sexual contact of a minor is separate offense. - The legislature intended for
the crimes of criminal sexual contact of a minor and contributing to the delinquency of a

minor to be separate crimes, punishable separately even when unitary conduct violates

both statutes. Therefore, convictions under both statutes do not violate double jeopardy

principles. State v. Trevino, 116 N.M. 528, 865 P.2d 1172 (1993).

Indecent exposure is separate offense. - An element of indecent exposure is that the
defendant's acts take place in "public view"; there is no such element in contributing to



delinquency of a minor, and the trial court's refusal to give the instruction as a lesser
included offense was proper. State v. Henderson, 116 N.M. 537, 865 P.2d 1181 (1993),
overruled in part on other grounds, State v. Meadors, 121 N.M. 38, 908 P.2d 731
(1995).

Criminal sexual penetration is separate offense. - Criminal sexual penetration of a
minor requires proof of sexual penetration and contributing to delinquency of a minor
requires proof that the defendant's act or omission contributed to the delinquency of a
minor, and neither of those facts is required to prove the other. The legislature intended
separate punishments for criminal sexual penetration of a minor and contributing to
delinquency of a minor when the same conduct violates both statutes. State v. Walker,
116 N.M. 546, 865 P.2d 1190 (1993).

General/specific rule inapplicable. - Where defendant was convicted under this
section, the general/specific rule did not apply to require that he should have been
convicted of the more specific misdemeanor crime of selling or giving alcoholic
beverages to a minor pursuant to 60-7B-1 NMSA 1978. State v. Perea, 2001-NMCA-
002, 40 N.M St. B. Bull 5, 16 P.3d 1105.

Sufficiency of information. - Information charging defendant with contributing to
delinquency of minor did not fail to charge an offense even though it did not name the
victim or allege particular acts. State v. Roessler, 58 N.M. 102, 266 P.2d 351 (1954).

Where the information charged accused with "contributing to delinquency of minor" by
"selling liquor to him" it adequately stated the manner in which the defendant allegedly
caused or tended to cause the delinquency. State v. Sena, 54 N.M. 213, 219 P.2d 287
(1950).

A charging document need not allege time or date of offense charged unless such
allegations are necessary to give a defendant notice of the crime charged. Thus, where
the time of commission of the alleged offenses was an element unessential to the
crimes charged, and thus an allegation unnecessary to the information, the criminal
information sufficiently charged the offenses. State v. Cawley, 110 N.M. 705, 799 P.2d
574 (1990).

Evidence of similar acts. - The admission of evidence of other acts with the
prosecutrix similar in nature to those charged but occurring at times not covered in the
indictment was not error as whenever the proof of another act or crime tends to prove
the guilt of the person on trial, it is admissible, notwithstanding the consequences to the
defendant. State v. Dodson, 67 N.M. 146, 353 P.2d 364 (1960).

Cautionary instruction necessary. - Where the testimony of the prosecutrix
concerning the conduct complained of was uncorroborated and met directly with a
denial by defendant who took the stand in her own behalf, the refusal to give an
instruction to the jury to examine the testimony of prosecutrix with caution was
reversible error. State v. Dodson, 67 N.M. 146, 353 P.2d 364 (1960).



Evidence sufficient. - Evidence that a 17 year old boy bought two cans of beer at
defendant's place and drank one of them, that the girl from whom he purchased the
beer took the money into the bedroom where defendant was in bed and handed it to her
or placed it on the bed beside her, and that officer found four boys in defendant's living
room with empty and open cans of beer in front of them, was sufficient to warrant a
conviction hereunder. State v. Ferguson, 77 N.M. 441, 423 P.2d 872 (1967).

Evidence was sufficient for conviction where it showed that defendant accompanied the
victim and two other minors to a store to buy alcohol, that when they arrived at the
store, defendant purchased alcohol, and that, once the group arrived back at the house
where a party was underway, the victim carried the alcohol into the house and drank
some of it. State v. Perea, 2001-NMCA-002, 40 N.M St. B. Bull 5, 16 P.3d 1105.

Defendant's acts in indecently touching the private parts of a minor and talking
indecently to him tended to cause or encourage his victim to violate former 40A-9-8,
1953 Comp., prohibiting indecent exposure, and also tended to cause or encourage him
to conduct himself in a manner injurious to his morals. State v. Leyba, 80 N.M. 190, 453
P.2d 211 (Ct. App.), cert. denied, 80 N.M. 198, 453 P.2d 219 (1969).

Evidence that defendant showed a men's magazine to a minor and told him to unbutton
his pants was sufficient for the jury to find defendant guilty of contributing to the
delinquency of a minor, even without evidence that defendant engaged in fellatio or had
criminal sexual contact with the minor. State v. Corbin, 111 N.M. 707, 809 P.2d 57 (Ct.
App. 1991).

Evidence insufficient. - If from the evidence, it could be inferred that defendant was
present when juvenile engaged in his admitted activities with marijuana, nevertheless
there was no evidence that defendant had anything to do with these activities nor any
evidence that defendant approved of them. In the absence of such evidence an
inference that defendant was present when juvenile engaged in his marijuana activities
was insufficient to sustain defendant's conviction for contributing to the delinquency of
the juvenile. State v. Grove, 82 N.M. 679, 486 P.2d 615 (Ct. App. 1971).

Jury instruction proper. - Where time limitation was not an essential element of the
offense of contributing to the delinquency of a minor and criminal sexual contact of a
minor, no error was committed by the court's failure to instruct the jury on time
limitations in connection with the charges at issue. State v. Cawley, 110 N.M. 705, 799
P.2d 574 (1990).

Trial court was not without jurisdiction to impose sentence against defendant
following his conviction some seven years earlier of contributing to delinquency of a
minor child, at which time the court had deferred sentence until the "further order of the
court." State v. Sorrows, 63 N.M. 277, 317 P.2d 324 (1957).

Sentencing discretion not abused. - Where defendant pled guilty to contributing to
delinquency of a minor, two counts of attempted rape being thereafter dismissed, it



could not be said as a matter of law that the trial court abused its discretion by not
adopting report of psychiatrist recommending probation or in not requesting diagnosis
and recommendation from the department of corrections (now the criminal justice
department) pursuant to 31-20-3 NMSA 1978. State v. Hogan, 83 N.M. 608, 495 P.2d
388 (Ct. App. 1972).

Availability of psychiatric help in penitentiary. - Where defendant convicted of
contributing to delinquency of a minor asked court of appeals to take judicial notice that
no psychiatric or psychological help was available for him at the penitentiary, but cited
neither source nor reference for such a proposition and court found none in its search,
assertion was not a matter for judicial notice. State v. Hogan, 83 N.M. 608, 495 P.2d
388 (Ct. App. 1972).

Conviction allowed to stand. - Since appellate court could only speculate as to why
the jury acquitted defendant of assault, that acquittal, even though irreconcilable with
conviction for contributing to delinquency of a minor by indecently touching his private
parts, did not require the conviction to be set aside as a matter of law. State v. Leyba,
80 N.M. 190, 453 P.2d 211 (Ct. App.), cert. denied, 80 N.M. 198, 453 P.2d 219 (1969).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 47 Am. Jur. 2d Juvenile Courts and
Delinquent and Dependent Children § 128 et seq.

Acts in connection with marriage of infant below marriageable age as contributing to
delinquency, 68 A.L.R.2d 745.

Applicability of statute against contributing to the delinquency of children of a specified
age, with respect to a child who has passed the anniversary date of such age, 73
A.L.R.2d 874.

Criminal liability for contributing to delinquency of minor by sexually immoral acts as
affected by fact that minor was married at time of acts charged, 84 A.L.R.2d 1254.

Criminal liability for contributing to delinquency of minor as affected by the fact that
minor has not become a delinquent, 18 A.L.R.3d 824.

Mens rea or guilty intent as necessary element of offense of contributing to delinquency
or dependency of minor, 31 A.L.R.3d 848.

Drugs: giving, selling or prescribing, dangerous drugs as contributing to the delinquency
of a minor, 36 A.L.R.3d 1292.

43 C.J.S. Infants § 95.



30-6-4. Obstruction of reporting or investigation of child abuse or
neglect.

Obstruction of reporting or investigation of child abuse or neglect consists of:

A. knowingly inhibiting, preventing, obstructing or intimidating another from reporting,
pursuant to Section 32-1-15 NMSA 1978, child abuse or neglect, including child sexual
abuse; or

B. knowingly obstructing, delaying, interfering with or denying access to a law
enforcement officer or child protective services social worker in the investigation of a

report of child abuse or sexual abuse.

Whoever commits obstruction of reporting or investigation of child abuse or neglect is
guilty of a misdemeanor.

History: Laws 1989, ch. 287, § 1.
ANNOTATIONS

Compiler's notes. - Section 32-1-15 NMSA 1978 was repealed in 1993. For present
comparable provisions, see 32A-4-3 NMSA 1978.

ARTICLE 6A
SEXUAL EXPLOITATION OF CHILDREN

30-6A-1. Short title.

Sections 1 through 4 [30-6A-1 to 30-6A-4 NMSA 1978] of this act may be cited as the
"Sexual Exploitation of Children Act.”

History: Laws 1984, ch. 92, § 1.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity and construction of 18 USCS 88§

371 and 2252(a) penalizing mailing or receiving, or conspiring to mail or receive, child
pornography, 86 A.L.R. Fed. 359.

30-6A-2. Definitions.

As used in the Sexual Exploitation of Children Act [30-6A-1 to 30-6A-4 NMSA 1978].

A. "prohibited sexual act" means:



(1) sexual intercourse, including genital-genital, oral-genital, anal-genital or oral-anal,
whether between persons of the same or opposite sex;

(2) bestiality;
(3) masturbation;
(4) sadomasochistic abuse for the purpose of sexual stimulation; or

(5) lewd and sexually explicit exhibition with a focus on the genitals or pubic area of any
person for the purpose of sexual stimulation;

B. "visual or print medium" means:

(2) any film, photograph, negative, slide, computer diskette, videotape, videodisc or any
computer or electronically generated imagery; or

(2) any book, magazine or other form of publication or photographic reproduction
containing or incorporating any film, photograph, negative, slide, computer diskette,
videotape, videodisc or any computer generated or electronically generated imagery;

C. "performed publicly" means performed in a place that is open to or used by the
public;

D. "manufacture” means the production, processing, copying by any means, printing,
packaging or repackaging of any visual or print medium depicting any prohibited sexual
act or simulation of such an act if one or more of the participants in that act is a child
under eighteen years of age; and

E. "obscene" means any material, when the content if taken as a whole:

(1) appeals to a prurient interest in sex, as determined by the average person applying
contemporary community standards;

(2) portrays a prohibited sexual act in a patently offensive way; and

(3) lacks serious literary, artistic, political or scientific value.

History: Laws 1984, ch. 92, § 2; 1993, ch. 116, § 1; 2001, ch. 2, § 1.
ANNOTATIONS

The 1993 amendment, effective June 18, 1993, in Subsection A(5), substituted "lewd

and sexually explicit exhibition with a focus on" for "lewd exhibition of"; in Subsection

B(1), substituted "computer diskette, videotape, videodisc or any computer or
electronically generated imagery" for "videotape or videodisk"; in Subsection B(2),



substituted "computer diskette, videotape, videodisc or any computer generated or
electronically generated imagery" for "videotape or videodisk"; and in Subsection D,
deleted "for pecuniary profit" following "repackaging" and substituted "eighteen" for
"sixteen".

The 2001 amendment, effective July 1, 2001, added Subsection E.

30-6A-3. Sexual exploitation of children.

A. It is unlawful for a person to intentionally possess any obscene visual or print medium
depicting any prohibited sexual act or simulation of such an act if that person knows or
has reason to know that the obscene medium depicts any prohibited sexual act or
simulation of such act and if that person knows or has reason to know that one or more
of the participants in that act is a child under eighteen years of age. A person who
violates the provisions of this subsection is guilty of a fourth degree felony.

B. It is unlawful for a person to intentionally distribute any obscene visual or print
medium depicting any prohibited sexual act or simulation of such an act if that person
knows or has reason to know that the obscene medium depicts any prohibited sexual
act or simulation of such act and if that person knows or has reason to know that one or
more of the participants in that act is a child under eighteen years of age. A person who
violates the provisions of this subsection is guilty of a third degree felony.

C. It is unlawful for a person to intentionally cause or permit a child under eighteen
years of age to engage in any prohibited sexual act or simulation of such an act if that
person knows, has reason to know or intends that the act may be recorded in any
obscene visual or print medium or performed publicly. A person who violates the
provisions of this subsection is guilty of a third degree felony, unless the child is under
the age of thirteen, in which event the person is guilty of a second degree felony.

D. It is unlawful for a person to intentionally manufacture any obscene visual or print
medium depicting any prohibited sexual act or simulation of such an act if one or more
of the participants in that act is a child under eighteen years of age. A person who
violates the provisions of this subsection is guilty of a second degree felony.

E. The penalties provided for in this section shall be in addition to those set out in
Section 30-9-11 NMSA 1978.

History: Laws 1984, ch. 92, § 3; 1989, ch. 170, 8§ 1; 1993, ch. 116, § 2; 2001, ch. 2, § 2.
ANNOTATIONS

Cross references. - For the Sex Offender Registration Act, see Chapter 29, Article 11A
NMSA 1978.

For sentencing for noncapital felonies, see 31-18-15 NMSA 1978.



The 1989 amendment, effective June 16, 1989, in Subsection A deleted "for pecuniary
profit" following "possess with intent to distribute™ in the first sentence, and substituted
"third" for "fourth" in the second sentence; in Subsection B substituted "third" for "fourth"
near the beginning of the second sentence and "second" for "third" near the end of that
sentence; deleted former Subsection C, which read: "It is unlawful for any person to
intentionally cause or permit a child under sixteen years of age to engage in any
prohibited sexual act or simulation of such an act if that person knows or intends that
the act be recorded in any visual or print medium made for the purpose of sale or other
pecuniary profit. Any person who violates this subsection is guilty of a third degree
felony, unless the child is under the age of thirteen, in which event the person is guilty of
a second degree felony"; redesignated former Subsection D as present Subsection C,
while substituting "second" for "third" in the second sentence therein; and added present
Subsection D.

The 1993 amendment, effective June 18, 1993, inserted "that person knows or has
reason to know that" in the first sentence of Subsection A; and substituted "eighteen” for
"sixteen" in the first sentence of Subsections A, B, and C.

The 2001 amendment, effective July 1, 2001, added Subsection A and renumbered the
remaining subsections accordingly; in Subsection B, deleted "or posess with intent to
distribute" following "intentionally distribute,” and inserted "obscene" preceding "medium
depicts”; throughout the section, inserted "obscene" preceding "visual or print medium®;
and made stylistic changes.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity, construction, and application of
statutes regulating sexual performance by child, 42 A.L.R.5th 291.

Admissibility of expert testimony as to criminal defendant's propensity toward sexual
deviation, 42 A.L.R.4th 937.

Liability of church or religious society for sexual misconduct of clergy, 5 A.L.R.5th 530.

Validity, construction, and application of state statutes or ordinances regulating sexual
performance by child, 42 A.L.R.5th 291.

Construction and application of United States Sentencing guideline § 2G2.1 et seq.,
pertaining to child pornography, 145 A.L.R. Fed. 481.

30-6A-4. Sexual exploitation of children by prostitution.

A. Any person knowingly receiving any pecuniary profit as a result of a child under the
age of sixteen engaging in a prohibited sexual act with another is guilty of a second
degree felony, unless the child is under the age of thirteen, in which event the person is
guilty of a first degree felony.



B. Any person hiring or offering to hire a child over the age of thirteen and under the age
of sixteen to engage in any prohibited sexual act is guilty of a second degree felony.

C. Any parent, legal guardian or person having custody or control of a child under
sixteen years of age who knowingly permits that child to engage in or to assist any other
person to engage in any prohibited sexual act or simulation of such an act for the
purpose of producing any visual or print medium depicting such an act is guilty of a third
degree felony.
History: Laws 1984, ch. 92, § 4; 1989, ch. 170, § 2.

ANNOTATIONS
Cross references. - For abandonment or abuse of child, see 30-6-1 NMSA 1978.
For enticement of child, see 30-9-1 NMSA 1978.
For criminal sexual contact of a minor, see 30-9-13 NMSA 1978.
For the Sex Offender Registration Act, see Chapter 29, Article 11A NMSA 1978.
For sentencing for noncapital felonies, see 31-18-15 NMSA 1978.
The 1989 amendment, effective June 16, 1989, in Subsection A inserted "knowingly"
near the beginning of the subsection, and substituted "second" for "third" near the
middle of the subsection and "first" for "second" near the end of the subsection;

substituted "second" for "third" near the end of Subsection B; and substituted "third" for
"fourth" near the end of Subsection C.

ARTICLE 7
WEAPONS AND EXPLOSIVES

30-7-1. "Carrying a deadly weapon."

"Carrying a deadly weapon" means being armed with a deadly weapon by having it on

the person, or in close proximity thereto, so that the weapon is readily accessible for

use.

History: 1953 Comp., 8 40A-7-1, enacted by Laws 1963, ch. 303, § 7-1.
ANNOTATIONS

Cross references. - For definition of deadly weapon, see 30-1-12 NMSA 1978.

For possession of deadly weapon or explosive by prisoner, see 30-22-16 NMSA 1978.



Scope and factual determinations to be made by jury. - "Carrying" does not a have
a broader meaning in connection with the crime of carrying a weapon on school
grounds than the general definition set forth in this section, and whether the defendant
was carrying a weapon was a factual matter to be determined by the jury. State v.
Salazar, 1997-NMCA-043, 123 N.M. 347, 940 P.2d 195.

Loaded revolver. - A loaded revolver was a deadly weapon. Territory v. Watson, 12
N.M. 419, 78 P. 504 (1904).

Deadliness a jury question. - Where instrument used in assault was not per se a
deadly weapon under Laws 1887, ch. 30, whether it was so was ordinarily a question for
jury to determine, considering its character and manner of use. State v. Conwell, 36
N.M. 253, 13 P.2d 554 (1932).

Readily accessible. - Evidence that a loaded gun was located in the trunk of the
defendant's car where he could easily get at it was sufficient to show that it was readily
accessible, and the evidence was thus sufficient to establish that the weapon was
carried onto school premises in violation of 30-7-2.1 NMSA 1978. State v. Salazar,
1997-NMCA-043, 123 N.M. 347, 940 P.2d 195.

Character of weapon used went only to aggravation of offense. Territory v. Armijo,
7 N.M. 571, 37 P. 1117 (1894); Chacon v. Territory, 7 N.M. 241, 34 P. 448 (1893).

Omission in indictment to describe kind of knife was fatal, as it was necessary to
charge that the knife was one "with which dangerous cuts could be given, or with which
dangerous thrusts can be inflicted." Territory v. Armijo, 7 N.M. 571, 37 P. 1117 (1894).

Instructions. - In instructing the jury, deadly weapon could be defined in the terms of
the statute. State v. Dickens, 23 N.M. 26, 165 P. 850 (1917).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 79 Am. Jur. 2d Weapons and Firearms
88 7 to 19.

Firearm used as a bludgeon as a deadly weapon, 8 A.L.R. 13109.
Gun control laws, validity and construction of, 28 A.L.R.3d 845.

What constitutes "dangerous weapon" under statutes prohibiting the carrying of
dangerous weapons in motor vehicle, 2 A.L.R.4th 1342.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.

Fact that gun was broken, dismantled, or inoperable as affecting criminal responsibility
under weapons statute, 81 A.L.R.4th 745.



Validity of state gun control legislation under state constitutional provisions securing the
right to bear arms, 86 A.L.R.4th 931.

94 C.J.S. Weapons 88 3 to 23.

30-7-2. Unlawful carrying of a deadly weapon.

A. Unlawful carrying of a deadly weapon consists of carrying a concealed loaded
firearm or any other type of deadly weapon anywhere, except in the following cases:

(1) in the person's residence or on real property belonging to him as owner, lessee,
tenant or licensee;

(2) in a private automobile or other private means of conveyance, for lawful protection of
the person's or another's person or property;

(3) by a peace officer in accordance with the policies of his law enforcement agency
who is certified pursuant to the Law Enforcement Training Act [Chapter 29, Article 7
NMSA 1978];

(4) by a peace officer in accordance with the policies of his law enforcement agency
who is employed on a temporary basis by that agency and who has successfully
completed a course of firearms instruction prescribed by the New Mexico law
enforcement academy or provided by a certified firearms instructor who is employed on
a permanent basis by a law enforcement agency; or

(5) by a person in possession of a valid concealed handgun license issued to him by the
department of public safety pursuant to the provisions of the Concealed Handgun Carry
Act [Chapter 29, Article 18 NMSA 1978].

B. Nothing in this section shall be construed to prevent the carrying of any unloaded
firearm.

C. Whoever commits unlawful carrying of a deadly weapon is guilty of a petty
misdemeanor.

History: 1953 Comp., 8 40A-7-2, enacted by Laws 1963, ch. 303, § 7-2; 1975, ch. 134,
§1; 1985, ch. 174, § 1; 2001, ch. 219, § 13.

ANNOTATIONS

Cross references. - For right of people to bear nonconcealed arms, see N.M. Const.,
art. Il, 8 6.

For right of sheriffs to carry concealed arms, see 4-41-10, 4-41-10.1 NMSA 1978.



For sentencing for misdemeanors, see 31-19-1 NMSA 1978.

The 1985 amendment substituted "in accordance with the policies of his law
enforcement agency who is certified pursuant to the Law Enforcement Training Act; or"
for "in the lawful discharge of his duties" in Subsection A(3) and added Subsection A(4).

The 2001 amendment, effective July 1, 2001, inserted Paragraph A(5).

Constitutionality. - This section does not violate equal protection on the basis that it
impermissibly distinguishes between rich and poor, in that homeowners and vehicle
owners may properly conceal weapons whereas poor people do not own a residence or
vehicle in which to conceal a weapon. State v. McDuffie, 106 N.M. 120, 739 P.2d 989
(Ct. App. 1987).

When object "deadly weapon". - Under this section, any object, even if manufactured
for an innocent, nonviolent purpose, may be a deadly weapon, if it has a potential
violent use and if, under the surrounding circumstances, the purpose of carrying the
object was for use as a weapon. State v. Blea, 100 N.M. 237, 668 P.2d 1114 (Ct. App.
1983).

Applicability to school security force. - Members of a security and patrol force
composed of regular full-time employees of the Albuquerque public school system to
guard school buildings and property could not be properly described as peace officers
and must operate in compliance with the state statutes restricting possession and use of
deadly weapons. 1969-70 Op. Att'y Gen. No. 70-87.

Peace officers. - None of the officers named in Laws 1891, ch. 63, § 3 (former 40-17-9,
1953 Comp.), providing when peace officers might carry weapons, had any more right
to carry weapons than a private citizen, except when the same was done in the proper
and necessary discharge of official duties. Guyse v. Territory, 7 N.M. 228, 34 P. 295
(1893).

Mounted police. - Mounted police officers, while such force existed, were not subject to
Laws 1907, ch. 36, 8§ 18 (former 40-17-1, 1953 Comp.), which prohibited the carrying of
deadly weapons. State v. Jordi, 24 N.M. 426, 174 P. 204 (1918).

Carrying arms while traveling. - The word "travelers" in Laws 1887, ch. 30, 8 9
(former 40-17-8, 1953 Comp.), providing that arms might be carried while traveling, did
not include a ranch owner who made daily trips of less than ten miles to his ranch; nor
could it have included one who had reached his objective before the homicide. State v.
Sedillo, 24 N.M. 549, 174 P. 985 (1918).

Fugitive from justice was not a "person traveling" under Laws 1887, ch. 30, 8 9 (former
40-17-8, 1953 Comp.), and was therefore not permitted to carry arms. State v. Starr, 24
N.M. 180, 173 P. 674 (1917), writ of error dismissed, 254 U.S. 611, 41 S. Ct. 61, 65 L.
Ed. 437 (1920).



Statute inapplicable to murder case. - Statute pertaining to carrying weapon upon
one's "landed estate" had no bearing in a murder case where accused pleaded self-
defense, and testimony thereunder was properly excluded. State v. Martinez, 34 N.M.
112,278 P. 210 (1929).

Instruction properly refused in burglary case. - Offense of unlawfully carrying a
deadly weapon is neither a degree of burglary, nor the higher degree of aggravated
burglary, and the trial court did not err in refusing to submit to the jury the offense of
unlawfully carrying a deadly weapon as a lesser included offense. State v. Andrada, 82
N.M. 543, 484 P.2d 763 (Ct. App.), cert. denied, 82 N.M. 534, 484 P.2d 754, denial of
post-conviction relief affirmed, 83 N.M. 393, 492 P.2d 1010 (Ct. App. 1971).

Evidence of crime. - Evidence tending to establish that defendant was armed with a
loaded .38 caliber pistol concealed on his person was evidence tending to establish
crime hereunder. State v. Andrada, 82 N.M. 543, 484 P.2d 763 (Ct. App.), cert. denied,
82 N.M. 534, 484 P.2d 754, denial of post-conviction relief affirmed, 83 N.M. 393, 492
P.2d 1010 (Ct. App. 1971).

Probable cause to arrest. - Sight of pistol in defendant's pocket gave arresting officer
all the probable cause needed to make an arrest, regardless of whether the weapon
later was found to be unloaded. Ramirez v. Rodriguez, 467 F.2d 822 (10th Cir. 1972),
cert. denied, 410 U.S. 987, 93 S. Ct. 1518, 36 L. Ed. 2d 185 (1973).

There was probable cause to arrest the defendant for carrying a concealed weapon,
where his belligerent behavior had led to a police officer's request to step out of his car
and the officer was justified in performing a patdown search after seeing another
weapon fall out of the vehicle when defendant opened the door. United States v.
Henning, 906 F.2d 1392 (10th Cir. 1990), cert. denied, 498 U.S. 1069, 111 S. Ct. 789,
112 L. Ed. 2d 852 (1991).

Reasonable grounds of belief. - Where officer was told that man who assaulted
deceased had gone into building where he subsequently found defendant wearing a
coat which appeared to have bloodstains on the right sleeve, and he saw butt of a pistol
protruding from defendant's pants pocket which had been concealed until the coat was
opened, under the circumstances the officer had reasonable grounds to believe that
defendant was unlawfully carrying a deadly weapon. State v. Ramirez, 79 N.M. 475,
444 P.2d 986 (1968).

Tort liability of parents. - Absent knowledge on part of parent that child of 13 years
was indiscreet or reckless in handling of firearms, mere keeping of a loaded gun on
premises, and leaving the child there alone, did not make the parent liable for torts
committed by the minor. Lopez v. Chewiwie, 51 N.M. 421, 186 P.2d 512 (1947).

No duty on "Saturday night special” manufacturers not to sell. - In the area of
firearm manufacture and sale, the New Mexico legislature, while imposing certain
restrictions, has not seen fit to make such distribution per se unlawful and in the



absence of any legislative action, or specific guidance from the New Mexico courts, the
court held, in a case involving a "Saturday night special” used to kill plaintiff's husband,
that it would not impose a "duty" upon manufacturers of firearms not to sell their
products, merely because such products have the potential to be misused for purposes
of criminal activity. Armijo v. Ex Cam, Inc. 656 F. Supp. 771 (D.N.M. 1987), aff'd, 843
F.2d 406 (10th Cir. 1988).

Demonstration of switchblade to jury held proper. - Where a defendant was
charged with unlawful possession of a switchblade, the trial court did not err in
permitting a demonstration of how the knife worked. The issue for the jury in this case
was how the knife could be opened. Therefore, the officer's demonstration was properly
allowed over the objection made at trial. State v. Riddall, 112 N.M. 78, 811 P.2d 576
(Ct. App. 1991).

Sufficiency of evidence. - Where a defendant was charged with carrying a concealed
deadly weapon, the prosecution was not required to prove that the knife could actually
be used to inflict great bodily harm; the prosecution needed to prove only that a butterfly
knife was a switchblade. There was sufficient evidence that the knife carried by
defendant was a switchblade as defined in 30-7-8 NMSA 1978. State v. Riddall, 112
N.M. 78, 811 P.2d 576 (Ct. App. 1991).

Law reviews. - For article, "The Right (?) to Keep and Bear Arms," see 27 N.M.L. Rev.
491 (1997).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 79 Am. Jur. 2d Weapons and Firearms
8§ 8 to 20.

Firearm used as bludgeon as a deadly weapon, 8 A.L.R. 1319.

Offense of carrying weapon on person as affected by place where defendant was at the
time, 73 A.L.R. 839.

Forfeiture of property for unlawful use before trial of individual offender, 3 A.L.R.2d 738.

Offense of carrying concealed weapons as affected by manner of carrying or place of
concealment, 43 A.L.R.2d 492.

Scope and effect of exception in statute forbidding carrying of weapons, as to person on
his own premises, 57 A.L.R.3d 938.

What constitutes "dangerous weapon" under statutes prohibiting the carrying of
dangerous weapons in motor vehicle, 2 A.L.R.4th 1342.

Walking cane as deadly or dangerous weapon for purposes of statutes aggravating
offenses such as assault and robbery, 8 A.L.R.4th 842.



Parts of the human body, other than feet, as deadly or dangerous weapons for
purposes of statutes aggravating offenses such as assault and robbery, 8 A.L.R.4th
1268.

What constitutes a "bludgeon," "blackjack" or "billy" within meaning of criminal
possession statute, 11 A.L.R.4th 1272.

Validity of state statute proscribing possession or carrying of knife, 47 A.L.R.4th 651.
Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.
Propriety of imposing consecutive sentences upon convictions, under federal statutes,
of unlawful receipt, transportation, or making and possession of same firearm, 55 A.L.R.

Fed. 633.

What constitutes actual or constructive possession of unregistered or otherwise
prohibited firearm in violation of 26 USCS § 5861, 133 A.L.R. Fed. 347.

94 C.J.S. Weapons 88 3 to 23.
30-7-2.1. Unlawful carrying of a deadly weapon on school premises.

A. Unlawful carrying of a deadly weapon on school premises consists of carrying a
deadly weapon on school premises except by:

(1) a peace officer;
(2) school security personnel;

(3) a student, instructor or other school-authorized personnel engaged in army, navy,
marine corps or air force reserve officer training corps programs or state-authorized
hunter safety training instruction;

(4) a person conducting or participating in a school-approved program, class or other
activity involving the carrying of a deadly weapon; or

(5) a person older than nineteen years of age on school premises in a private
automobile or other private means of conveyance, for lawful protection of the person's
or another's person or property.

B. As used in this section, "school premises" means:

(1) the buildings and grounds, including playgrounds, playing fields and parking areas
and any school bus of any public elementary, secondary, junior high or high school in or
on which school or school-related activities are being operated under the supervision of
a local school board; or



(2) any other public buildings or grounds, including playing fields and parking areas that
are not public school property, in or on which public school-related and sanctioned
activities are being performed.

C. Whoever commits unlawful carrying of a deadly weapon on school premises is guilty
of a fourth degree felony.

History: Laws 1987, ch. 232, 8§ 1; 1989, ch. 285, § 1; 1994, ch. 17, § 1.
ANNOTATIONS

Cross references. - For provision mandating adoption of student discipline policies
pertaining to weapons in school, see 22-5-4.7 NMSA 1978.

The 1989 amendment, effective June 16, 1989, substituted "fourth degree felony" for
"misdemeanor” at the end of Subsection C.

The 1994 amendment, effective July 1, 1994, inserted "older than nineteen years of
age" in Paragraph A(5); and, in Subsection B, divided the formerly undivided language
into an introductory paragraph and Paragraph (1), added Paragraph (2) and, in
Paragraph (1), deleted "on school grounds" following "bus" and added "or" at the end.

Scope and factual determinations to be made by jury. - "Carrying" does not a have
a broader meaning for purposes of this section than the general definition set forth in
30-7-1 NMSA 1978, and whether the defendant was carrying a weapon was a factual
matter to be determined by the jury. State v. Salazar, 1997-NMCA-043, 123 N.M. 347,
940 P.2d 195.

Readily accessible. - Evidence that a loaded gun was located in the trunk of the
defendant's car where he could easily get at it was sufficient to show that it was readily
accessible, and the evidence was thus sufficient to establish that the weapon was
carried onto school premises in violation of this section. State v. Salazar, 1997-NMCA-
043, 123 N.M. 347, 940 P.2d 195.

30-7-2.2. Unlawful possession of a handgun by a person;
exceptions; penalty.

A. Unlawful possession of a handgun by a person consists of a person knowingly
having a handgun in his possession or knowingly transporting a handgun, except when
the person is:

(1) in attendance at a hunter's safety course or a handgun safety course;

(2) engaging in the use of a handgun for target shooting at an established range
authorized by the governing body of the jurisdiction in which the range is located or in



an area where the discharge of a handgun without legal justification is not prohibited by
law;

(3) engaging in an organized competition involving the use of a handgun;

(4) participating in or practicing for a performance by an organization that has been
granted exemption from federal income tax by the United States commissioner of
internal revenue as an organization described in Section 501(c)(3) of the United States
Internal Revenue Code of 1954, as amended or renumbered;

(5) legal hunting or trapping activities;

(6) traveling, with an unloaded handgun in his possession, to or from an activity
described in Paragraph (1), (2), (3), (4) or (5) of this subsection; or

(7) on real property under the control of the person's parent, grandparent or legal
guardian and the person is being supervised by his parent, grandparent or legal
guardian.

B. A person who commits unlawful possession of a handgun by a person is guilty of a
misdemeanor.

C. As used in this section:
(1) "person” means an individual who is less than nineteen years old; and
(2) "handgun" means a loaded or unloaded pistol, revolver or firearm which will or is
designed to or may readily be converted to expel a projectile by the action of an
explosion and the barrel length of which, not including a revolving, detachable or
magazine breech, does not exceed twelve inches.
History: Laws 1994, ch. 22, § 2.

ANNOTATIONS
Effective dates. - Laws 1994, ch. 22, § 4 makes the act effective on July 1, 1994.

Internal Revenue Code. - Section 501 of the federal Internal Revenue Code is found
as 26 U.S.C. § 501.

Am. Jur. 2d, A.L.R. and C.J.S. references. - What constitutes actual or constructive
possession of unregistered or otherwise prohibited firearm in violation of 26 USCS §
5861, 133 A.L.R. Fed. 347.



30-7-2.3. Seizure and forfeiture of a handgun possessed or
transported by a person in violation of unlawful possession of a
handgun by a person; exception.

A. A handgun is subject to seizure and forfeiture by a law enforcement agency when the
handgun is possessed or transported by a person in violation of the offense of unlawful
possession of a handgun by a person.

B. A handgun seized pursuant to a violation of unlawful possession of a handgun by a
person shall not be subject to replevin, but is deemed to be in the custody of the law
enforcement agency, subject only to orders and decrees of the district court.

C. When a handgun is seized pursuant to the provisions of this section, the handgun
may be disposed of pursuant to the provisions of Section 29-1-14 NMSA 1978.

D. A handgun shall not be forfeited when the owner of the handgun establishes that the
offense of unlawful possession of a handgun by a person was committed without the
knowledge and consent of that owner. A forfeiture of a handgun encumbered by a bona
fide security interest shall be subject to the interest of a secured party if the secured
party did not have knowledge of or did not consent to the offense of unlawful
possession of a handgun by a person.

History: Laws 1994, ch. 22, § 3.
ANNOTATIONS

Effective dates. - Laws 1994, ch. 22, § 4 makes the act effective on July 1, 1994.

30-7-3. Unlawful carrying of a firearm in licensed liquor
establishments.

A. Unlawful carrying of a firearm in an establishment licensed to dispense alcoholic
beverages consists of carrying a loaded or unloaded firearm on any premises licensed
by the regulation and licensing department for the dispensing of alcoholic beverages
except:

(1) by a law enforcement officer in the lawful discharge of his duties;

(2) by the owner, lessee, tenant or operator of the licensed premises or his agents,
including privately employed security personnel during the performance of their duties;

(3) by a person in that area of the licensed premises usually and primarily rented on a
daily or short-term basis for sleeping or residential occupancy, including hotel or motel
rooms;



(4) by a person on that area of a licensed premises primarily utilized for vehicular traffic
or parking; or

(5) for the purpose of temporary display, provided that the firearm is:

(a) made completely inoperative before it is carried onto the licensed premises and
remains inoperative while it is on the licensed premises; and

(b) under the control of the licensee or an agent of the licensee while the firearm is on
the licensed premises.

B. Whoever commits unlawful carrying of a firearm in an establishment licensed to
dispense alcoholic beverages is guilty of a fourth degree felony.

History: 1953 Comp., 8 40A-7-2.1, enacted by Laws 1975, ch. 149, § 1; 1977, ch. 160,
§1; 1999, ch. 156, § 1.

ANNOTATIONS

The 1999 amendment, effective July 1, 1999, substituted "regulation and licensing
department" for "department of alcoholic beverage control" in the introductory paragraph
of Subsection A and added Subsection A(5).

Temporary provisions. - Laws 1975, ch. 149, § 2, provides that the director of the
department of alcoholic beverage control shall, by November 1, 1975, furnish copies of
a poster prohibiting the carrying of a firearm on the premises, without cost, to all
persons licensed to sell or serve alcoholic beverages and require, by rule or regulation,
that the licensees post the furnished copy in a conspicuous place on their premises.

Purpose of statute is to protect innocent patrons of businesses held out to the
public as licensed liquor establishments. State v. Soto, 95 N.M. 81, 619 P.2d 185
(1980).

The purpose of the section is to protect innocent patrons of businesses which are
licensed liquor establishments, and application during periods when liquor sales are
prohibited by statute still serves the purpose of preventing or warding off the potential
for harm from the mixture of alcohol and firearms. State v. Lake, 1996-NMCA-055, 121
N.M. 794, 918 P.2d 380.

State's prima facie case requires proof of licensing, and is satisfied by the testimony
of the owner of the bar and by a copy of the license. State v. Soto, 95 N.M. 81, 619 P.2d
185 (1980).

This section is constitutional, as being within the police powers of the legislature, and
is a valid regulation of a constitutional privilege. State v. Dees, 100 N.M. 252, 669 P.2d
261 (Ct. App. 1983).



This section is not overbroad or vague; it does not require proof that the defendant
knew his act to be unlawful. Further the definition of licensed premises includes areas of
the licensed premises besides those where the alcoholic beverages are displayed, and
in the case at bar, the defendant knew his conduct violated the statute since the
defendant had been repeatedly warned by store employees that bringing a firearm into
the store was illegal. State v. Lake, 1996-NMCA-055, 121 N.M. 794, 918 P.2d 380.

Section applicable to any premises licensed for dispensing. - This section does not
refer to a particular type of license; it applies to any premises licensed for dispensing; it
is not limited to a dispenser's license and it is to be read with 60-3-1Q NMSA 1978 (now
60-3A-3 NMSA 1978). State v. Montoya, 91 N.M. 262, 572 P.2d 1270 (Ct. App. 1977).

State of mind necessary for commission of the crime. - The requisite mens rea
element of this crime is that the possession be intentional; in other words, that the
offender have actual knowledge of the possession. The jury needs only to find that the
defendant acted intentionally and that he or she purposely did an act which the law
declared to be a crime, whether or not the defendant knew the act to be unlawful. State
v. Powell, 115 N.M. 188, 848 P.2d 1115 (Ct. App. 1993).

Evidence sufficient for conviction. See State v. Rivera, 115 N.M. 424, 853 P.2d 126
(Ct. App. 1993).

Instructions. - The listing of the persons excepted in Subsection A does not constitute
an essential element of the offense and the failure to instruct on these exceptions is not
jurisdictional and reversible error, especially when the defendant has not cited proof nor
stated any facts to show that the exceptions apply to him. State v. Roybal, 100 N.M.
155, 667 P.2d 462 (Ct. App. 1983).

Sale of firearms. - The selling of firearms in a licensed liquor establishment would be
unlawful pursuant to this section. 1977 Op. Att'y Gen. No. 77-23.

Law reviews. - For article, "The Right (?) to Keep and Bear Arms," see 27 N.M.L. Rev.
491 (1997).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 79 Am. Jur. 2d Weapons and Firearms 8§
27.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.

What constitutes actual or constructive possession of unregistered or otherwise
prohibited firearm in violation of 26 USCS § 5861, 133 A.L.R. Fed. 347.

94 C.J.S. Weapons 8§ 7.

30-7-4. Negligent use of a deadly weapon.



A. Negligent use of a deadly weapon consists of:

(1) discharging a firearm into any building or vehicle or so as to knowingly endanger a
person or his property;

(2) carrying a firearm while under the influence of an intoxicant or narcotic;

(3) endangering the safety of another by handling or using a firearm or other deadly
weapon in a negligent manner; or

(4) discharging a firearm within one hundred fifty yards of a dwelling or building, not
including abandoned or vacated buildings on public lands during hunting seasons,
without the permission of the owner or lessees thereof.

B. The provisions of Paragraphs (1), (3) and (4) of Subsection A of this section shall not
apply to a peace officer or other public employee who is required or authorized by law to
carry or use a firearm in the course of his employment and who carries, handles, uses
or discharges a firearm while lawfully engaged in carrying out the duties of his office or
employment.

C. The exceptions from criminal liability provided for in Subsection B of this section shall
not preclude or affect civil liability for the same conduct.

Whoever commits negligent use of a deadly weapon is guilty of a petty misdemeanor.

History: 1953 Comp., 8 40A-7-3, enacted by Laws 1963, ch. 303, § 7-3; 1977, ch. 266,
§1;1979, ch. 79, 8§ 1; 1993, ch. 139, § 1.

ANNOTATIONS

Cross references. - As to authority of conservation officers to enforce these provisions
under emergency circumstances, see 17-2-19 NMSA 1978.

The 1993 amendment, effective June 18, 1993, substituted "a dwelling or building, not
including abandoned or vacated buildings on public lands during hunting seasons" for
"an inhabited dwelling or building" in Subsection A(4) and inserted "of this section™ in
Subsection C.

Subsection A(2) is not unconstitutionally vague. A person of ordinary intelligence
would understand what conduct is prohibited by the statute: having a firearm nearby,
readily capable of being put into action or service, while under the influence of alcohol.
The statute plainly does not require that the intoxicated person actually use or intend to
use the firearm. State v. Rivera, 115 N.M. 424, 853 P.2d 126 (Ct. App. 1993).

Possession of firearms by intoxicated persons presents a clear danger to the public.
The state constitution does not support a right to engage in this type of behavior.



Therefore, the defendant's conviction for negligent use of a deadly weapon did not
violate his right to bear arms under the state constitution, since there was evidence that
he was intoxicated, he pointed the gun at another person, and he appeared to be
loading the gun. State v. Rivera, 115 N.M. 424, 853 P.2d 126 (Ct. App. 1993).

"Negligent" defined. - "Negligent” means omitting to do something which a reasonable
man, guided by those considerations which ordinarily regulate the conduct of human
affairs, would do, or doing something which a prudent and reasonable man would not
do. State v. Grubbs, 85 N.M. 365, 512 P.2d 693 (Ct. App. 1973).

Criminal negligence is not negligence referred to in Subsection C (now Subsection
A (3) of this section). State v. Grubbs, 85 N.M. 365, 512 P.2d 693 (Ct. App. 1973).

Evidence of frame of mind. - Evidence of conduct at and subsequent to commission of
crime of unlawfully discharging a firearm in a settlement was competent to show frame
of mind of defendant. State v. Bustillos, 36 N.M. 30, 7 P.2d 296 (1932).

Application of former law to assault with intent to murder. - Laws 1907, ch. 36, § 20
(former 40-17-5, 1953 Comp.), prescribing penalty for drawing or discharging firearm in

settlement or public place had no application to an assault with intent to commit murder.
State v. Rogers, 31 N.M. 485, 247 P. 828 (1926).

Instruction required in homicide case. - In homicide prosecution where one of
defendant's theories was involuntary manslaughter, and record was replete with
testimony that defendant was drunk while he rode around in automobile with deceased
and witness holding and handling sawed-off shotgun, court's refusal to instruct the jury
that negligent use of a weapon while under influence of an intoxicant was a petty
misdemeanor left jury without a guide to determine whether this was a killing while in
the commission of a misdemeanor, and was reversible error. State v. Durham, 83 N.M.
350, 491 P.2d 1161 (Ct. App. 1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 79 Am. Jur. 2d Weapons and Firearms 8§
29.

Liability of private citizen or his employer for injury or damage to third person resulting
from firing of shots at fleeing criminal, 29 A.L.R.4th 144.

Handgun manufacturer's or seller's liability for injuries caused to another by use of gun
in committing crime, 44 A.L.R.4th 595.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.

94 C.J.S. Weapons 8§ 20.

30-7-5. Dangerous use of explosives.



Dangerous use of explosives consists of maliciously exploding, attempting to explode or

placing any explosive with the intent to injure, intimidate or terrify another, or to damage

another's property.

Whoever commits dangerous use of explosives is guilty of a third degree felony.

History: 1953 Comp., 8 40A-7-4, enacted by Laws 1963, ch. 303, § 7-4.
ANNOTATIONS

Construction of former law. - A "water tank” was a "building" within meaning of Laws

1923, ch. 115, § 2 (former 40-15-3, 1953 Comp.), prescribing penalty for malicious use

of explosives. State v. Ornelas, 42 N.M. 17, 74 P.2d 723 (1937).

Merger with crime of arson. - The crime of dangerous use of explosives merges into a

conviction for arson. State v. Rodriguez, 113 N.M. 767, 833 P.2d 244 (Ct. App.), cert.

denied, 113 N.M. 636, 830 P.2d 553 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 31A Am. Jur. 2d Explosions and
Explosives 88§ 221 to 225.

35 C.J.S. Explosives 88 12, 13.

30-7-6. Negligent use of explosives.

Negligent use of explosives consists of negligently exploding, attempting to explode or

placing any explosive in such a manner as to result in injury to another or to property of

another, or in the probability of such injury.

Whoever commits negligent use of explosives is guilty of a petty misdemeanor.

History: 1953 Comp., 8 40A-7-5, enacted by Laws 1963, ch. 303, § 7-5.
ANNOTATIONS

Cross references. - For excavation damage to pipelines and underground utility lines,
see 62-14-1 NMSA 1978 et seq.

30-7-7. Unlawful sale, possession or transportation of explosives.
Unlawful sale, possession or transportation of explosives consists of:

A. knowingly selling or possessing any explosive or causing such explosive to be
transported without having plainly marked in large letters in a conspicuous place on the
box or package containing such explosive the name and explosive character thereof
and the date of manufacture. For the purpose of this subsection, the term "explosive" is



as defined in Section 2 [30-7-18 NMSA 1978] of the Explosives Act, but shall not
include:

(1) explosive materials in medicine and medicinal agents in the forms prescribed by the
official United States pharmacopoeia or the national formulary;

(2) small arms ammunition and components thereof;

(3) commercially manufactured black powder in quantities not to exceed fifty pounds,
percussion caps, safety and pyrotechnic fuses, quills, quick and slow matches and
friction primers intended to be used solely for sporting, recreational or cultural purposes
as defined in Section 921(a)(16) [8 921(a)(4)] of Title 18 of the United States Code, or in
antique devices as exempted from the term "destructive device" in Section 921(a)(4) [8
921(a)(16)] of Title 18 of the United States Code; or

(4) explosive materials transported in compliance with the regulations of the United
States department of transportation and agencies thereof; or

B. knowingly transporting or taking any explosive upon or into any vehicle belonging to
a common carrier transporting passengers. For the purpose of this subsection, the term
"explosives" is as defined in Section 2 of the Explosives Act, but shall not include:

(1) explosive materials in medicines and medicinal agents in the forms prescribed by
the official United States pharmacopoeia or the national formulary;

(2) small arms ammunition or components thereof; or

(3) explosive materials transported in compliance with the regulations of the United
States department of transportation and agencies thereof.

Whoever commits unlawful sale, possession or transportation of explosives as set forth
in Subsection A of this section is guilty of a petty misdemeanor.

Whoever commits unlawful transportation of explosives as set forth in Subsection B of
this section is guilty of a fourth degree felony.

History: 1953 Comp., 8 40A-7-6, enacted by Laws 1963, ch. 303, § 7-6; 1981, ch. 246,
§7.

ANNOTATIONS

Cross references. - For possession of deadly weapon or explosive by prisoner, see 30-
22-16 NMSA 1978.



Compiler's notes. - The reference to 18 U.S.C. § 921(a)(16) in Subsection A(3) seems
incorrect, as that section deals with antique devices. Section 921(a)(4) of 18 U.S.C.
deals with devices used for sporting, recreational or cultural purposes.

The reference to 18 U.S.C. § 921(a)(4) in Subsection A(3) seems incorrect, as that
section deals with the definition of "destructive devices." Section 921(a)(16) of 18
U.S.C. deals with antique devices.

Constitutionality of former law. - Former statute (Laws 1923, ch. 115), by penalizing,
in one section, certain methods of transportation of explosives, and, in another section,
the handling of explosives maliciously, in certain places, was not unconstitutional as
embracing more than one subject. State v. Ornelas, 42 N.M. 17, 74 P.2d 723 (1937).

Applicability under former law. - Under former 40-15-1 and 40-15-2, 1953 Comp.,
relating to marking of explosives and transporting same on passenger cars, no
restrictions were pronounced which would be applicable to movement of explosives by
individuals or agencies of the state government. 1957-58 Op. Att'y Gen. No. 57-42.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 31A Am. Jur. 2d Explosions and
Explosives 88 228 to 233.

35 C.J.S. Explosives § 12.

30-7-8. Unlawful possession of switchblades.

Unlawful possession of switchblades consists of any person, either manufacturing,
causing to be manufactured, possessing, displaying, offering, selling, lending, giving
away or purchasing any knife which has a blade which opens automatically by hand
pressure applied to a button, spring or other device in the handle of the knife, or any
knife having a blade which opens or falls or is ejected into position by the force of
gravity or by any outward or centrifugal thrust or movement.

Whoever commits unlawful possession of switchblades is guilty of a petty misdemeanor.

History: 1953 Comp., 8 40A-7-7, enacted by Laws 1963, ch. 303, § 7-7.
ANNOTATIONS

Constitutionality - The terms of this section have specific meanings and can be

defined unambiguously. Giving those words their ordinary meanings results in a

reasonable and practical construction. Therefore, the statute is not void for vagueness.

State v. Riddall, 112 N.M. 78, 811 P.2d 576 (Ct. App. 1991).

"Butterfly knife" included within the term "switchblade". - In determining whether a

"butterfly knife" constitutes a switchblade, it is of no legal significance that a combination
of gravity and centrifugal force is required. The phrase "any outward or centrifugal thrust



or movement" suggests a legislative intent to include knives that require a combination
of forces to operate. In this case, the words used and the intended purpose of the
provision in which the words are contained indicate that the legislature intended to
include a "butterfly knife" within the term "switchblade knife". State v. Riddall, 112 N.M.
78,811 P.2d 576 (Ct. App. 1991).

Demonstration of switchblade to jury held proper. - Where a defendant was
charged with unlawful possession of a switchblade, the trial court did not err in
permitting a demonstration of how the knife worked. The issue for the jury in this case
was how the knife could be opened. Therefore, the officer's demonstration was properly
allowed over the objection made at trial. State v. Riddall, 112 N.M. 78, 811 P.2d 576
(Ct. App. 1991).

Sufficiency of evidence. - Where a defendant was charged with carrying a concealed
deadly weapon, the prosecution was not required to prove that the knife could actually
be used to inflict great bodily harm; the prosecution needed to prove only that a butterfly
knife was a switchblade. Thus there was sufficient evidence that the knife carried by
defendant was a switchblade as defined in 30-7-8 NMSA 1978. State v. Riddall, 112
N.M. 78, 811 P.2d 576 (Ct. App. 1991).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity of state statute proscribing
possession or carrying of knife, 47 A.L.R.4th 651.

30-7-9. Firearms; sale and purchase.

Residents of states contiguous to New Mexico may purchase firearms in New Mexico.
Residents of New Mexico may purchase firearms in states contiguous to New Mexico.

History: 1953 Comp., 8 40A-7-8, enacted by Laws 1969, ch. 122, § 1.
30-7-10. Short title.

Sections 30-7-10 through 30-7-15 NMSA 1978 may be cited as the "Bus Passenger
Safety Act."

History: 1978 Comp., 8 30-7-10, enacted by Laws 1979, ch. 376, § 1.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - Fact that gun was broken, dismantled, or
inoperable as affecting criminal responsibility under weapons statute, 81 A.L.R.4th 745.

30-7-11. Definitions.

As used in the Bus Passenger Safety Act [30-7-10 to 30-7-15 NMSA 1978]:



A. "bus transportation company" or "company" means any person, groups of persons or
corporation providing for-hire transportation to passengers or cargo by bus upon the
highways in New Mexico. The term also includes buses owned or operated by or for
local public bodies, school districts, municipalities and by public corporations, boards
and commissions; and

B. "bus" means any passenger bus, coach or other motor vehicle having a seating
capacity of not less than fifteen passengers operated by a bus transportation company
when used for the purpose of carrying passengers or cargo for hire.

History: 1978 Comp., 8 30-7-11, enacted by Laws 1979, ch. 376, § 2.
30-7-12. Prohibitions; penalties.

A. It is unlawful to seize or exercise control of a bus by force or violence or by threat of
force or violence. Whoever violates the provisions of this subsection is guilty of a third
degree felony.

B. It is unlawful to intimidate, threaten or assault any driver, attendant, guard or
passenger of a bus with the intent of seizing or exercising control of a bus. Whoever
violates the provisions of this subsection is guilty of a fourth degree felony.

History: 1978 Comp., 8 30-7-12, enacted by Laws 1979, ch. 376, § 3.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity and construction of statute or

ordinance specifically criminalizing passenger misconduct on public transportation, 78
A.L.R.4th 1127.

30-7-13. Carrying weapons prohibited.

A. It is unlawful for any person without prior approval from the company to board or
attempt to board a bus while in possession of a firearm or other deadly weapon upon
his person or effects and readily accessible to him while on the bus. Any person who
violates the provisions of this subsection is guilty of a misdemeanor.

B. Subsection A of this section does not apply to duly elected or appointed law
enforcement officers or commercial security personnel in the lawful discharge of their
duties.

History: 1978 Comp., 8 30-7-13, enacted by Laws 1979, ch. 376, 8§ 4.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity and construction of statute or
ordinance specifically criminalizing passenger misconduct on public transportation, 78
A.L.R.4th 1127.

What constitutes actual or constructive possession of unregistered or otherwise
prohibited firearm in violation of 26 USCS § 5861, 133 A.L.R. Fed. 347.

30-7-14. Weapon detection.

A bus transportation company may employ any reasonable means, including
mechanical, electronic or x-ray devices to detect concealed weapons, explosives or
other hazardous material in baggage or upon the person of a passenger. The company
may take possession of any concealed weapon, explosive or other hazardous material
discovered and shall turn such items over to law enforcement officers.

History: 1978 Comp., § 30-7-14, enacted by Laws 1979, ch. 376, § 5.

30-7-15. Weapons; transporting.

Any person wishing to transport a firearm or other deadly weapon on a bus may do so
only in accordance with regulations established by the company; provided that any
firearm or deadly weapon must be transported in a compartment which is not accessible

to passengers while the bus is moving.

History: 1978 Comp., 8 30-7-15, enacted by Laws 1979, ch. 376, § 6.

30-7-16. Firearms or destructive devices; receipt, transportation or
possession by a felon; penalty.

A. It is unlawful for a felon to receive, transport or possess any firearm or destructive
device in this state.

B. Any person violating the provisions of this section shall be guilty of a fourth degree
felony and shall be sentenced in accordance with the provisions of the Criminal
Sentencing Act [Chapter 31, Article 18 NMSA 1978].

C. As used in this section:

(1) "destructive device" means:

(a) any explosive, incendiary or poison gas: 1) bomb; 2) grenade; 3) rocket having a

propellant charge of more than four ounces; 4) missile having an explosive or incendiary
charge of more than one-fourth ounce; 5) mine; or 6) similar device;



(b) any type of weapon by whatever name known that will, or that may be readily
converted to, expel a projectile by the action of an explosive or other propellant, the
barrel or barrels of which have a bore of more than one-half inch in diameter, except a
shotgun or shotgun shell that is generally recognized as particularly suitable for sporting
purposes; and

(c) any combination of parts either designed or intended for use in converting any
device into a destructive device as defined in this paragraph and from which a
destructive device may be readily assembled.

The term "destructive device" does not include any device that is neither designed nor
redesigned for use as a weapon or any device, although originally designed for use as a
weapon, that is redesigned for use as a signaling, pyrotechnic, line throwing, safety or
similar device;

(2) "felon" means a person convicted of a felony offense by a court of the United States
or of any state or political subdivision thereof and:

(a) less than ten years have passed since the person completed serving his sentence or
period of probation for the felony conviction, whichever is later;

(b) the person has not been pardoned for the felony conviction by the proper authority;
and

(c) the person has not received a deferred sentence; and

(3) "firearm" means any weapon that will or is designed to or may readily be converted
to expel a projectile by the action of an explosion; the frame or receiver of any such
weapon; or any firearm muffler or firearm silencer. "Firearm" includes any handgun, rifle
or shotgun.

History: Laws 1981, ch. 225, § 1; 1987, ch. 202, § 1; 2001, ch. 89, § 1.
ANNOTATIONS

The 1987 amendment, effective June 19, 1987, inserted "or destructive devices" in the
catchline and "or destructive device" in Subsection A; substituted "fourth degree felony"
for "misdemeanor” in Subsection B; and, in Subsection C, added present Paragraph (1)
and redesignated former Paragraphs (1) and (2) as present Paragraphs (2) and (3).

The 2001 amendment, effective July 1, 2001, added the Paragraph designation C(1)(c)
and substituted "this paragraph” for "Paragraphs (1) and (2)" within that new paragraph;
and rewrote the definition of "felon" in Paragraph C(2).

"Felon" defined. - Under this section, a felon is one who is convicted and receives a
sentence of death or one or more years imprisonment; thus, a person who received a



deferred sentence for a felony conviction could not be convicted as a felon in
possession of a firearm. State v. Lopez, 2000-NMCA-001, 128 N.M. 450, 993 P.2d 767
(decided prior to 2001 amendment).

Defendant could not be considered a felon for purposes of this section when he was
previously convicted in Colorado of two crimes classified by Colorado as
misdemeanors, when the punishment for one of these misdemeanors may include
imprisonment for one year, and when he was sentenced to eighteen months of
probation and a 60-day suspended jail sentence. State v. Sundeen, 2001-NMSC-006,
130 N.M. 83, 17 P.3d 1019 (decided prior to 2001 amendment).

Based on defendant's conviction in Colorado of two crimes classified as misdemeanors,
he could not be considered a felon for purposes of this section because he was
sentenced to only eighteen months probation and a 60-day suspended sentence, and
Subsection C(2) of this section requires that he must have been convicted and
sentenced to a year or more imprisonment. State v. Sundeen, 2001-NMSC-006, 130
N.M. 83, 17 P.3d 1019 (decided prior to 2001 amendment).

No preemption by federal firearms act. - Although federal law excludes antique
firearms from the proscription of receipt of firearms by certain convicted felons while this
section does not, this section is not preempted by the federal law. State v. Haddenham,
110 N.M. 149, 793 P.2d 279 (Ct. App. 1990).

Proof of all three aspects not required for conviction. - Thus, the defendant could
be convicted for the crime of felon transporting a firearm even though there was no
evidence that he possessed or owned the firearm. This section prohibits receiving,
transporting, or possessing any firearm; the use of the disjunctive "or" indicates that this
section may be violated by any of the enumerated methods. State v. Dunsmore, 119
N.M. 431, 891 P.2d 572 (Ct. App. 1995).

The defense of duress is available against the charge of felon in possession of a
firearm only when no reasonable alternatives are available - a reasonable felon would
resort to possession of a firearm only when committing the offense is the only
reasonable alternative. State v. Castrillo, 112 N.M. 766, 819 P.2d 1324 (1991).

District court properly refused to submit the defense of duress to the jury, where
defendant, a convicted felon, could have contacted the police, or simply avoided his
estranged wife after she smashed his car windshield, but instead he chose to arm
himself by purchasing a handgun. State v. Castrillo, 112 N.M. 766, 819 P.2d 1324
(21991).

No exception for self-defense. - This statute does not exclude from its operation
felons who are defending themselves. State v. Calvillo, 110 N.M. 114, 792 P.2d 1157
(Ct. App. 1990).



Construed with 31-18-17 NMSA 1978. - Where defendants were convicted of the
charge of felon in possession of a firearm contrary to 30-7-16 NMSA 1978, and the
defendants were also sentenced as habitual offenders in accordance with 31-18-17
NMSA 1978, the trial court erred in sentencing the defendants as habitual offenders
when the same prior felony convictions were relied upon to convict the defendants of
the underlying offense of felon in possession of a firearm. State v. Haddenham, 110
N.M. 149, 793 P.2d 279 (Ct. App. 1990).

Restoration of firearms privileges. - Firearm privileges are automatically restored
when a person successfully completes the period of a deferred sentence. 1988 Op. Att'y
Gen. No. 88-03.

Partial pardon by governor limiting right to use firearm. - The governor has the
power under the New Mexico Constitution to grant a partial pardon conferring the right
to vote and hold public office while denying the right to possess a firearm. 1992 Op.
Att'y Gen. No. 92-09.

Use of prior felony. - The state was not prevented from using distinct felonies obtained
in the same judgment and sentence for the separate purposes of enhancement under
the felon in possession statute and the general habitual offender statute. State v.
Calvillo, 112 N.M. 140, 812 P.2d 794 (Ct. App. 1991).

In this case it did not matter that the state did not specify which of the two felonies it was
relying on to prove the principal crime, whichever felony the jury relied on, there was an
additional one available for sentence enhancement. If the jury relied on both, there is
still no double jeopardy problem. State v. Dunsmore, 119 N.M. 431, 891 P.2d 572 (Ct.
App. 1995).

Details of the prior crime are irrelevant to prove the required element of the crime of
being a felon in possession, and admission into evidence of the defendant's prior
conviction of a firearms offense was reversible error. State v. Tave, 1996-NMCA-056,
121 N.M. 29, 919 P.2d 1094.

In a prosecution for being a felon in possession of a firearm, it was reversible error for
the court to use UJI 14-1701 naming the predicate offense, i.e., aggravated assault with
a deadly weapon. State v. Tave, 1996-NMCA-056, 121 N.M. 29, 919 P.2d 1094.

Unsubstantiated reference to drug dealer thus gun owner inappropriate. -
Repeated references to defendant as a known drug dealer when the state lacked
sufficient evidence to convict defendant of possession or distribution of illegal drugs,
and instead relied on unsubstantiated hearsay to convince the jury defendant was a
"known drug dealer" so, ipso facto, the shotgun must belong to him is prohibited and
should be excluded. State v. Rael, 117 N.M. 539, 873 P.2d 285 (Ct. App. 1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 79 Am. Jur. 2d Weapons and Firearms 8§
24,



Propriety of using single prior felony conviction as basis for offense of possessing
weapon by convicted felon and to enhance sentence, 37 A.L.R.4th 1168.

Sufficiency of evidence as to nature of firearm in prosecution under state statute
prohibiting persons under indictment for, or convicted of, crime from acquiring, having,
carrying, or using firearms, 37 A.L.R.4th 1179.

Sufficiency of evidence of possession in prosecution under state statute prohibiting
persons under indictment for, or convicted of, crime from acquiring, having, carrying, or
using firearms or weapons, 43 A.L.R.4th 788.

What amounts to "control" under state statute making it illegal for felon to have
possession or control of firearm or other dangerous weapon, 66 A.L.R.4th 1240.

Fact that gun was unloaded as affecting criminal responsibility, 68 A.L.R.4th 507.

What constitutes actual or constructive possession of unregistered or otherwise
prohibited firearm in violation of 26 USCS § 5861, 133 A.L.R. Fed. 347.

94 C.J.S. Weapons § 2.

30-7-17. Short title.

Sections 1 through 6 [30-7-17 to 30-7-22 NMSA 1978] of this act may be cited as the
"Explosives Act."

History: Laws 1981, ch. 246, § 1.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 31A Am. Jur. 2d Explosions and
Explosives 88 214 to 237.

35 C.J.S. Explosives § 12.

30-7-18. Definitions.

As used in the Explosives Act [30-7-17 to 30-7-22 NMSA 1978]:

A. "explosive" means any chemical compound or mixture or device, the primary or
common purpose of which is to explode and includes but is not limited to dynamite and
other high explosives, black powder, pellet powder, initiating explosives, detonators,
safety fuses, squibs, detonating cord, igniter cord and igniters; and

B. "explosive device" or "incendiary device" means:



(1) any explosive bomb, grenade, missile or similar device;

(2) any device or mechanism used or created to start a fire or explosion with or without
a timing mechanism except cigarette lighters and matches; or

(3) any incendiary bomb or grenade, fire bomb or similar device or any device which
includes a flammable liquid or compound and a wick or igniting agent composed of any
material which is capable of igniting the flammable liquid or compound.

History: Laws 1981, ch. 246, 8§ 2; 1990, ch. 74, § 1.
ANNOTATIONS

The 1990 amendment, effective May 16, 1990, in Subsection B, substituted " ‘explosive
device' " for " 'explosive' " at the beginning, deleted "dynamite and all other forms of
high explosives" at the beginning and "or" at the end of Paragraph (1), added "except
cigarette lighters and matches" at the end of Paragraph (2), and made a minor stylistic
change in Paragraph (3).

30-7-19. Possession of explosives.

A. Possession of explosives consists of knowingly possessing, manufacturing or
transporting any explosive and either intending to use the explosive in the commission
of any felony or knowing or reasonably believing that another intends to use the
explosive to commit any felony.

B. Any person who commits possession of explosives is guilty of a fourth degree felony.
History: Laws 1981, ch. 246, § 3; 1990, ch. 74, § 2.
ANNOTATIONS

The 1990 amendment, effective May 16, 1990, deleted "or explosive or incendiary
device" following "explosives" in the catchline and in Subsections A and B and, in
Subsection A, inserted "knowingly", deleted "or any explosive or incendiary device,
including any combination of parts from which such device may be made" following "any
explosive", deleted "or device or combination of parts thereof " following "the explosive"
in two places, and made minor stylistic changes.

30-7-19.1. Possession of explosive device or incendiary device.

A. Possession of an explosive device or incendiary device consists of knowingly
possessing, manufacturing or transporting any explosive device or incendiary device or
complete combination of parts thereof necessary to make an explosive device or
incendiary device. This subsection shall not apply to any fireworks as defined in Section
60-2C-2 NMSA 1978 or any lawfully acquired household, commercial, industrial or



sporting device or compound included in the definition of explosive device or incendiary
device in Section 30-7-18 NMSA 1978 that has legitimate and lawful commercial,
industrial or sporting purposes or that is lawfully possessed under Section 30-7-7 NMSA
1978.

B. Any person who commits possession of an explosive device or incendiary device is
guilty of a fourth degree felony.

History: 1978 Comp., 8 30-7-19.1, enacted by Laws 1990, ch. 74, 8§ 3.

30-7-20. Facsimile or hoax bomb or explosive.

Any person who intentionally gives, mails, sends or causes to be sent any false or
facsimile bomb or explosive to another person or places or causes to be placed at any
location any false or facsimile bomb or explosive, with the intent that any other person

thinks it is a real bomb or explosive, is guilty of a fourth degree felony.

History: Laws 1981, ch. 246, § 4.

30-7-21. False reporrt.
A. False report consists of knowingly conveying or causing to be conveyed to any police
agency or fire department a false report concerning a fire or explosion or the placement
of any explosives or explosive or incendiary device or any other destructive substance
and includes, but is not limited to, setting off a fire alarm.
B. Any person who commits false report which causes death or great bodily harm to
another is guilty of a fourth degree felony, but if such death or great bodily harm is not
caused, the person is guilty of a misdemeanor.
History: Laws 1981, ch. 246, § 5.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity and construction of statutes or

ordinances imposing civil or criminal penalties on alarm system users, installers, or
servicers for false alarms, 17 A.L.R.5th 825.

30-7-22. Interference with bomb or fire control.
A. Interference with bomb or fire control consists of:

() intentionally interfering with the proper functioning of a fire alarm system;



(2) intentionally interfering with the lawful efforts of a fireman or police officer to control
or extinguish a fire or to secure the safety of any object reasonably believed to be a
bomb, explosive or incendiary device; or

(3) intentionally interfering with the lawful efforts of a fireman or police officer to
preserve for investigation or investigate the scene of a fire or explosion to determine its
cause.

B. Any person who commits interference with bomb or fire control is guilty of a
misdemeanor.

History: Laws 1981, ch. 246, 8§ 6.
ANNOTATIONS

Severability clauses. - Laws 1981, ch. 246, § 9, provides for the severability of the act
if any part or application thereof is held invalid.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity and construction of statutes or

ordinances imposing civil or criminal penalties on alarm system users, installers, or
servicers for false alarms, 17 A.L.R.5th 825.

ARTICLE 8
NUISANCES

30-8-1. Public nuisance.

A public nuisance consists of knowingly creating, performing or maintaining anything
affecting any number of citizens without lawful authority which is either:

A. injurious to public health, safety, morals or welfare; or

B. interferes with the exercise and enjoyment of public rights, including the right to use
public property.

Whoever commits a public nuisance for which the act or penalty is not otherwise
prescribed by law is guilty of a petty misdemeanor.

History: 1953 Comp., 8 40A-8-1, enacted by Laws 1963, ch. 303, § 8-1.
ANNOTATIONS

Cross references. - For polluting of water being public nuisance, see 30-8-2 NMSA
1978.



For provisions on abatement of public nuisance, see 30-8-8 NMSA 1978.

For conduct offensive to public well-being, see 30-8-12 NMSA 1978.

For house of prostitution being public nuisance, see 30-9-8 NMSA 1978.

For gambling and gambling houses being public nuisance, see 30-19-8 NMSA 1978.

For provision making forest fire burning without proper precaution a public nuisance,
see 30-32-1 NMSA 1978.

Nuisance must affect group of people. - A public nuisance must affect a considerable
number of people or an entire community or neighborhood. Environmental Imp. Div. v.
Bloomfield Irrigation Dist. 108 N.M. 691, 778 P.2d 438 (Ct. App. 1989).

This section applies to "anything affecting any number of citizens", which means a
considerable number of people or an entire community or neighborhood. State ex rel.
Village of Los Ranchos de Albuquerque v. City of Albuquerque, 119 N.M. 150, 889 P.2d
185 (1994).

Anticipatory nuisance. - Anticipatory nuisance is a valid cause of action. State ex rel.
Village of Los Ranchos de Albuquerque v. City of Albuquerque, 119 N.M. 150, 889 P.2d
185 (1994).

Acts of municipality under governmental authority. - In the absence of a showing of
fraud, collusion, or illegality, a city's constitutional and statutory authority to construct
public highways and bridges constitutes a valid defense to a claim of nuisance per se.
City of Albuquerque v. State ex rel. Village of Los Ranchos de Albuquerque, 111 N.M.
608, 808 P.2d 58 (Ct. App. 1991), cert. denied, 113 N.M. 524, 828 P.2d 957 (1992).

Acts which the law authorized to be done, if carried out and maintained in the manner
authorized by law, where a public entity acts under its governmental authority, do not
constitute public nuisances per se. City of Albuquerque v. State ex rel. Village of Los
Ranchos de Albuquerque, 111 N.M. 608, 808 P.2d 58 (Ct. App. 1991), cert. denied, 113
N.M. 524, 828 P.2d 957 (1992).

Absent a showing that a project is, or will be, conducted or maintained in a manner
contrary to law, a city is lawfully empowered to initiate and construct such project, and
the project is not subject to abatement as a public nuisance per se, because the
construction, operation, and maintenance of a highway or bridge in a lawful manner
does not constitute a public nuisance. City of Albuquerque v. State ex rel. Village of Los
Ranchos de Albuquerque, 111 N.M. 608, 808 P.2d 58 (Ct. App. 1991), cert. denied, 113
N.M. 524, 828 P.2d 957 (1992).

Public works as public nuisance. - Public works projects are fundamentally different
from private construction projects. A public project carries with it the presumption that it



is for the public good; proof that it will be a nuisance must be balanced against its
benefit for the public as a whole. State ex rel. Village of Los Ranchos de Albuquergue v.
City of Albuquerque, 119 N.M. 150, 889 P.2d 185 (1994).

Due authorization of public works. - If the public works project is in existence and
poses a present nuisance, due authorization is a qualified defense; courts may or may
not decide that despite the defense the project is still a nuisance. However, if the project
has yet to be constructed and is challenged as an anticipatory nuisance in fact, due
authorization is an absolute defense; courts will summarily conclude that there is no
basis for a finding of nuisance. State ex rel. Village of Los Ranchos de Albuquerque v.
City of Albuquerque, 119 N.M. 150, 889 P.2d 185 (1994).

Contamination of underground water. - Where a sewage treatment facility is
operated by a city in a manner which results in the contamination of the underground
water to such a degree that it is offensive or dangerous for human consumption or use,
is injurious to public health, safety and welfare and interferes with the exercise and
enjoyment of public rights, including the right to use public property, the city has created
a public nuisance within the meaning of this section. Relief in the nature of a mandatory
injunction requiring abatement of the nuisance by ordering the city to extend its
waterlines to residencies in and outside its limits free of hookup charges would not be a
"donation™ in violation of N.M. Const., art. X, § 14, State ex rel. New Mexico Water
Quiality Control Comm'n v. City of Hobbs, 86 N.M. 444, 525 P.2d 371 (1974).

Launching rockets. - Construction and launching of rockets without adequate
supervision and without adequate safeguards being provided to protect the persons
involved as well as other persons and property which could be harmed by such a
dangerous mechanism would be a public nuisance under this section. 1961-62 Op. Att'y
Gen. No. 61-134.

Shooting range. - Use of private property as a trap shooting range was not a "public
right,” and, thus, the actions of adjoining landowners in making complaints to the sheriff
who shut down the range for an investigation did not support a claim under this section.
State ex rel. Smith v. Riley, 1997-NMCA-063, 123 N.M. 453, 942 P.2d 721.

Entrance to house. - "Stoop" or concrete platform 141/2 inches off ground located
outside back door of premises which was only means of entrance and exit was not a
public nuisance as defined by statute, nor a private nuisance. Jellison v. Gleason, 77
N.M. 445, 423 P.2d 876 (1967).

lllegal sale of alcoholic beverages is not a statutory nuisance per se noris it a
common law nuisance per se. State v. Davis, 65 N.M. 128, 333 P.2d 613 (1958).

Law reviews. - For note, "The Availability of the Affirmative Defenses of Assumption of
Risk and the 'Sale Defense' Against Common Law Public Nuisance Actions; United
States v. Hooker Chemicals & Plastics Corp.," see Nat. Resources J. 941 (1990).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 58 Am. Jur. 2d Nuisances 8§ 35, 36, 403,
404.

Necessity of knowledge by owner of real estate of a nuisance maintained thereon by
another to subject him to the operation of a statute providing for the abatement of
nuisances or prescribing a pecuniary penalty therefor, 12 A.L.R. 431, 121 A.L.R. 642.
Computer as nuisance, 45 A.L.R.4th 1212.

Telephone calls as nuisance, 53 A.L.R.4th 1153.

Tree or limb falls onto adjoining private property: personal injury and property damage
liability, 54 A.L.R.4th 530.

Legal aspects of speed bumps, 60 A.L.R.4th 1249.

Encroachment of trees, shrubbery, or other vegetation across boundary line, 65
A.L.R.4th 603.

Preemption, by provisions of Clean Air Act (42 USCS 88 7401 et seq.), of federal
common law of nuisance in area of air pollution, 61 A.L.R. Fed. 859.

66 C.J.S. Nuisances 88 2, 159.

30-8-2. Polluting water.

Polluting water consists of knowingly and unlawfully introducing any object or substance
into any body of public water causing it to be offensive or dangerous for human or
animal consumption or use. Polluting water constitutes a public nuisance.

For the purpose of this section, "body of water" means any public river or its tributary,
stream, lake, pond, reservoir, acequia, canal, ditch, spring, well or declared or known
ground waters.

Whoever commits polluting water for which the act or penalty is not otherwise
prescribed by law is guilty of a misdemeanor.

History: 1953 Comp., 8 40A-8-2, enacted by Laws 1963, ch. 303, § 8-2; 1993, ch. 291,
8 19.

ANNOTATIONS

Cross references. - For Water Quality Act, relating to water pollution, see 74-6-1
NMSA 1978 et seq.



The 1993 amendment, effective June 18, 1993, inserted "for which the act or penalty is
not otherwise prescribed by law" in the last paragraph and made a minor stylistic
change.

Scope of section. - This section is a broad nuisance provision, but it does not contain
specific mandatory requirements to create a specific duty to prevent water pollution.
Aragon v. United States, 146 F.3d 819 (10th Cir. 1998).

Law reviews. - For comment, "Control of Industrial Water Pollution in New Mexico," see
9 Nat. Resources J. 653 (1969).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61A Am. Jur. 2d Pollution Control 88 134,
135.

Liability for injury to property occasioned by oil, water or the like, flowing from well, 19
A.L.R.2d 1025.

Measure and elements of damages for pollution of well or spring, 76 A.L.R.4th 629.
Liability insurance coverage for violations of antipollution laws, 87 A.L.R.4th 444,
93 C.J.S. Waters § 57.

30-8-3. Refuse defined.

Refuse means any article or substance:

A. which is commonly discarded as waste; or

B. which, if discarded on the ground, will create or contribute to an unsanitary, offensive
or unsightly condition.

Refuse includes, but is not limited to, the following items or classes of items: waste
food; waste paper and paper products; cans, bottles or other containers; junked
household furnishings and equipment; junked parts or bodies of automobiles and other
metallic junk or scrap; portions or carcasses of dead animals; and collections of ashes,
dirt, yard trimmings or other rubbish.

History: 1953 Comp., 8 40A-8-3, enacted by Laws 1963, ch. 303, § 8-3.
30-8-4. Littering.

A. Littering consists of discarding refuse:



(1) on public property in any manner other than by placing the refuse in a receptacle
provided for the purpose by the responsible governmental authorities, or otherwise in
accordance with lawful direction; or

(2) on private property not owned or lawfully occupied or controlled by the person,
except with the consent of the owner, lessee or occupant thereof.

B. Whoever commits littering is guilty of a petty misdemeanor. The use of uniform traffic
citations is authorized for the enforcement of this section. The court may to the extent
permitted by law, as a condition to suspension of any other penalty provided by law,
require a person who commits littering to pick up and remove from any public place or
any private property, with prior permission of the legal owner, any litter deposited
thereon.

C. Any jail sentence imposed pursuant to Subsection B of this section may be
suspended, in the discretion of the magistrate or judge, upon conditions that the
offender assist in litter clean-up in the jurisdiction for a period not to exceed the length of
the suspended sentence.

History: 1953 Comp., 8 40A-8-4, enacted by Laws 1963, ch. 303, § 8-4; 1975, ch. 199,
§1;1977,ch. 79, 8§ 1; 1981, ch. 256, § 1.

ANNOTATIONS

Cross references. - For municipal refuse collection and disposal, see 3-48-1 NMSA
1978 et seq.

For provisions relating to uniform traffic citations, see 66-8-128 NMSA 1978 et seq.
30-8-5. Enforcement.

The state game commission may designate trained employees of the commission
vested with police powers to enforce the provisions of Section 30-8-4 NMSA 1978. In
addition, members of the state police, county sheriffs and their deputies, police officers
and those employees of the state park and recreation commission [state parks division
of the energy, minerals, and natural resources department] vested with police powers
shall enforce the provisions of that section.

History: 1953 Comp., 8 40A-8-4.1, enacted by Laws 1975, ch. 199, § 2.
ANNOTATIONS

Bracketed material. - The bracketed reference to the state parks division of the energy,

minerals and natural resources department was inserted by the compiler. Laws 1977,

ch. 254, § 4, abolishes the parks and recreation commission. Section 3 of that act
established the natural resources department, consisting of several divisions, including



the state park and recreation division, which was created by § 11 of the act. Laws 1987,
ch. 234 repeals the provisions relating to the natural resources department and creates
the energy, minerals, and natural resources department, including the state parks
division. See 9-5A-3 and 9-5A-6.1 NMSA 1978. The bracketed material was not
enacted by the legislature and is not a part of the law.

30-8-6. Posting; notice to public.

The state highway department and the state park and recreation commission [state
parks division of the natural resources department] shall post in areas under their
control pertinent portions of Section 30-8-4 NMSA 1978 and pleas for the public to take
their refuse with them and to dispose of it properly.

History: 1953 Comp., § 40A-8-4.2, enacted by Laws 1975, ch. 199, § 3.
ANNOTATIONS

Bracketed material. - The bracketed reference to the state parks division of the energy,
minerals and natural resources department was inserted by the compiler. Laws 1977,
ch. 254, § 4, abolishes the parks and recreation commission. Section 3 of that act
established the natural resources department, consisting of several divisions, including
the state park and recreation division, which was created by § 11 of the act. Laws 1987,
ch. 234 repeals the provisions relating to the natural resources department and creates
the energy, minerals, and natural resources department, including the state parks
division. See 9-5A-3 and 9-5A-6.1 NMSA 1978. The bracketed material was not
enacted by the legislature and is not a part of the law.

30-8-7. Public education.

The state game commission, the state highway department, the state park and
recreation commission [state parks division of the natural resources department] and
the environmental improvement agency [department of environment] are encouraged to
institute public education programs through the news media in order to inform the public
of the litter problem in New Mexico and of individual efforts that can be made to assist in
the abatement of the problem. In addition, these agencies are authorized to work with
industry organizations in a joint antilitter campaign so that additional effect may be given
to the antilitter effort in New Mexico.

History: 1953 Comp., 8§ 40A-8-4.3, enacted by Laws 1975, ch. 199, § 4.
ANNOTATIONS

Bracketed material. - The bracketed reference to the state parks division of the energy,

minerals and natural resources department was inserted by the compiler. Laws 1977,

ch. 254, § 4, abolishes the parks and recreation commission. Section 3 of that act
established the natural resources department, consisting of several divisions, including



the state park and recreation division, which was created by § 11 of the act. Laws 1987,
ch. 234 repeals the provisions relating to the natural resources department and creates
the energy, minerals, and natural resources department, including the state parks
division. See 9-5A-3 and 9-5A-6.1 NMSA 1978. The bracketed material was not
enacted by the legislature and is not a part of the law.

30-8-8. Abatement of a public nuisance.

A. Except as herein provided, an action for the abatement of a public nuisance shall be
governed by the general rules of civil procedure.

B. A civil action to abate a public nuisance may be brought, by verified complaint in the
name of the state without cost, by any public officer or private citizen, in the district court
of the county where the public nuisance exists, against any person, corporation or
association of persons who shall create, perform or maintain a public nuisance.

C. When judgment is against the defendant in an action to abate a public nuisance, he
shall be adjudged to pay all court costs and a reasonable fee for the complainant's
attorney, when the suit is not prosecuted exclusively by the attorney general or a district
attorney.

History: 1953 Comp., 8 40A-8-5, enacted by Laws 1963, ch. 303, § 8-5.
ANNOTATIONS

Cross references. - For admissibility of evidence in proceedings hereunder, see 30-9-7
NMSA 1978.

For control of contagious diseases and dangerous conditions by health authorities, see
24-1-15 to 24-1-19, 24-1-21 NMSA 1978.

For procedure in seeking injunction, see Rules 1-065 and 1-066 NMRA.

Statute provides alternative means for abating noxious odors. - Where air quality
standards or regulations have not been established as to what constitutes "air pollution”
and thus no violation of the Air Quality Control Act (74-2-1 to 74-2-17 NMSA 1978) or
regulations and standards is apparent, the public nuisance law may provide an
alternative means for the environmental improvement division to abate noxious odors.
1978 Op. Att'y Gen. No. 78-12.

Purpose of former law. - Laws 1921, ch. 90 (40-34-15, 1953 Comp. et seq.) providing
for abatement by injunction of places of lewdness, assignation or prostitution, was
intended to supplement Laws 1921, ch. 69 (former 40-34-1, 1953 Comp., et seq.)
prohibiting prostitution, as "red light abatement laws." State ex rel. Murphy v. Morley, 63
N.M. 267, 317 P.2d 317 (1957).



Meaning of "lewdness" in former law. - "Lewdness" as used in 40-34-1 to 40-34-21,
1953 Comp., providing for abatement of nuisance connected with lewdness, assignation
or prostitution, did not apply to showing of motion pictures in regular business
establishment; it was intended by the legislature to be limited to acts in connection with
"assignation” or "prostitution,” and if dissociated from "assignation or prostitution" would
have been too vague and indefinite to comply with the due process of law requirements
of the fourteenth amendment. State ex rel. Murphy v. Morley, 63 N.M. 267, 317 P.2d
317 (1957).

Injunction authorized. - Injunctive relief could be employed to protect the public health,
morals, safety and welfare from irreparable injury by a public nuisance. State ex rel.
Marron v. Compere, 44 N.M. 414, 103 P.2d 273 (1940).

Crime not enjoinable as such. - Where a ground of equitable jurisdiction to enjoin
otherwise exists, the claim to such relief is not to be denied merely because the act
complained of constitutes a crime, but a crime may not in and of itself be made an
independent ground for injunction; hence, trial court could not extend authority of its
restraint against defendant from maintaining a certain premises for purposes of
lewdness, assignation or prostitution throughout entire county, and its attempt to do so
fell squarely within the interdiction that equity may not be employed to forestall the
commission of a crime. State v. Robertson, 63 N.M. 74, 313 P.2d 342 (1957).

Motion picture. - Injunction of motion picture as nuisance because of "lewdness" would
be in the nature of censorship and prior restraint. State ex rel. Murphy v. Morley, 63
N.M. 267, 317 P.2d 317 (1957).

Bond as enforcement device. - A trial judge has both the statute and the discretion
inherent in his broad equitable powers to draw upon in providing means for the
enforcement of order restraining defendant from using, occupying or maintaining a
certain premises for purposes of lewdness, assignation or prostitution, by requiring a
bond of defendant, so long as its effect is confined to the premises in question. State v.
Robertson, 63 N.M. 74, 313 P.2d 342 (1957).

Proceeding under former law criminal in nature. - Former statute providing for
injunction and abatement of nuisance and forfeiture of premises on proof that lewdness,
assignation or prostitution existed was criminal in nature and the complaint was an
action in the nature of a criminal proceeding. State ex rel. Murphy v. Morley, 63 N.M.
267,317 P.2d 317 (1957).

Civil action. - Action brought under general equity powers for protection of public
morals is a civil action. State ex rel. Murphy v. Morley, 63 N.M. 267, 317 P.2d 317
(2957).

Standing to sue for pollution abatement. - Action brought by attorney general and
certain private citizens for injunction to abate alleged public nuisance caused by
emissions from coal-burning power plant should have been dismissed in trial court since



environmental improvement agency (now the department of environment) had primary
jurisdiction over pollution control and means were available to compel agency to
perform its duties, should it fail to do so. State ex rel. Norvell v. Arizona Pub. Serv. Co.
85 N.M. 165, 510 P.2d 98 (1973).

Sufficiency of complaint. - Where the nuisance complained of is a huisance per se,
and denounced as such in the statute, it is sufficient for the complaint to allege its
existence in the language of the statute. State v. Robertson, 63 N.M. 74, 313 P.2d 342
(21957).

Injunction under general equity powers of court to protect public morals could not be
had where complaint was brought under statute providing for injunction and abatement
of nuisance and forfeiture of premises on proof that "lewdness, assignation or
prostitution” existed there. State ex rel. Murphy v. Morley, 63 N.M. 267, 317 P.2d 317
(1957).

Recovery of pecuniary damages is not provided by this section. Thus, a private
plaintiff's attempt to recover pecuniary damages for the pollution of his groundwater
must fail. Schwartzman, Inc. v. Atchison, T. & S.F. Ry. 857 F. Supp. 838 (D.N.M. 1994).

Law reviews. - For comment, "Control of Industrial Water Pollution in New Mexico," see
9 Nat. Resources J. 653 (1969).

For note, "Gabaldon v. Sanchez: New Developments in the Law of Nuisance,
Negligence and Trespass," see 9 N.M.L. Rev. 367 (1979).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 58 Am. Jur. 2d Nuisances 88§ 229 to 267.
Carwash as nuisance, 4 A.L.R.4th 1308.

When statute of limitations begins to run as to cause of action for nuisance based on air
pollution, 19 A.L.R.4th 456.

Validity and application of statute authorizing forfeiture of use or closure of real property
from which obscene materials have been disseminated or exhibited, 25 A.L.R.4th 395.

Business interruption, without physical damage, as actionable, 65 A.L.R.4th 1126.

What constitutes special injury that entitles private party to maintain action based on
public nuisance - modern cases, 71 A.L.R.4th 13.

Nuisance as entitling owner or occupant of real estate to recover damages for personal
inconvenience, discomfort, annoyance, anguish, or sickness, distinct from, or in addition
to, damages for depreciation in value of property or its use, 25 A.L.R.5th 568.

66 C.J.S. Nuisances 88 102 to 110.



30-8-8.1. Abatement of house of prostitution.

A. When the public nuisance sought to be abated under the provisions of Section 30-8-8
NMSA 1978 is a house of prostitution, as defined in Section 30-9-8 NMSA 1978, in
addition to injunctive relief, the remedies and presumptions provided in this section

apply.

B. For the purposes of this section and Section 30-8-8 NMSA 1978, two or more
convictions of any person or persons occurring at least one week apart within a period
of one year for violation of either Section 30-9-2 or 30-9-3 NMSA 1978 arising out of
conduct engaged in at the place described in an abatement action creates a
presumption that the place is a house of prostitution. However, this presumption shall
not arise unless the person against whom the abatement action is brought is shown to
have had actual knowledge or to have received written notice from law enforcement
officials of the convictions upon which the presumption is based. The knowledge must
have been acquired or the notice given no more than thirty days after the date of the
convictions. For the purpose of this section the "date of the convictions" is the date upon
which a plea of guilty or nolo contendere or a judgment of guilty entered in the case
charging the crime is final and unappealable.

C. If, in an abatement action brought under Section 30-8-8 NMSA 1978, a binding
admission is made by the defendant or the court concludes that a house of prostitution
exists at the location alleged, the court may, as part of its judgment:

(1) direct the removal from the house of prostitution all movable personal property used
in conducting the house of prostitution and shall direct the sale of that property in the
same manner as personal property is sold when seized under a writ of execution; and

(2) order the closing of the house of prostitution for a period of one year and prohibit any
person entering it except under conditions specified in the order.

D. If a judgement entered under the provisions of Subsection C of this section includes
the provisions of Paragraph (2) of that subsection, the court shall include in its judgment
a provision for permitting the owner of the premises ordered closed to take possession
of them if he files a bond with sureties to be approved by the court in an amount equal
to the full value of the property conditioned upon his promise to abate the nuisance
immediately and prevent the reoccurrence of the nuisance for one year thereafter.

History: 1978 Comp., § 30-8-8.1, enacted by Laws 1989, ch. 114, § 1.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 24 Am. Jur. 2d Disorderly Houses 88 40
to 48.

27 C.J.S. Disorderly Houses § 18.



30-8-9. Abandonment of dangerous containers.
Abandonment of dangerous containers consists of any person:

A. abandoning, discarding or keeping in any place accessible to children, any
refrigerator, icebox, freezer, airtight container, cabinet or similar container, of a capacity
of one and one-half cubic feet or more, which is no longer in use, without having the
attached doors, hinges, lids or latches removed or without sealing the doors or other
entrances so as to make it impossible for anyone to be imprisoned therein; or

B. who, being the owner, lessee or manager of any premises, knowingly permits any
abandoned or discarded refrigerator, icebox, freezer, airtight container, cabinet or
similar container of a capacity of one and one-half cubic feet or more, and which
remains upon such premises in a condition whereby a child may be imprisoned therein.

Whoever commits abandonment of dangerous containers is guilty of a petty
misdemeanor.

History: 1953 Comp., 8 40A-8-6, enacted by Laws 1963, ch. 303, § 8-6.

30-8-10. Repealed.

ANNOTATIONS
Repeals. - Laws 2000, ch. 22, § 3 repeals 30-8-10 NMSA 1978, as enacted by Laws
1963, ch. 303, § 8-7, relating to placing injurious substances on highways. For

provisions of the former section, see 1994 Replacement Pamphlet. For present
comparable provisions, see 66-7-364 NMSA 1978.

30-8-11. lllegal prescribing of medicine.

lllegal prescribing of medicine consists of any physician or other person, while under the
influence of any alcoholic beverage or narcotic, prescribing or compounding for any
other person, any poison, drug or medicine.

Whoever commits illegal prescribing of medicine while under the influence of any
alcoholic beverage or narcotic is guilty of a misdemeanor.

History: 1953 Comp., 8 40A-8-8, enacted by Laws 1963, ch. 303, § 8-8.
30-8-12. Conduct offensive to public well-being.

Conduct offensive to public well-being consists of any person:



A. who is the owner or tenant in possession of any premises located within any
incorporated municipality, permitting any privy or cesspool upon the premises owned or
occupied by him, to become a menace to public health or constitutes [to constitute] a
condition offensive to the public;

B. erecting a carbon black plant closer than five miles from the limits of any incorporated
municipality;

C. erecting any slaughterhouse or place for the slaughter of animals within one mile
from the limits of any incorporated municipality, without the written consent of the
governing body of such municipality;

D. spitting upon or in any public building, store, church, house, school or other building
in which persons frequently congregate, or upon or in any public carrier, public sidewalk
or roadway; or

E. conducting or participating in any physical or mental endurance contest for a period
longer than twenty-four hours or conducting or participating in any such endurance
contest within any period of one hundred sixty-eight hours [sic]; provided this subsection
shall not apply to any athletic contest of schools, colleges or universities of the state.

Whoever commits conduct offensive to public well-being is guilty of a petty
misdemeanor.

History: 1953 Comp., 8 40A-8-9, enacted by Laws 1963, ch. 303, § 8-9.
ANNOTATIONS

Cross references. - For public nuisances in general, see 30-8-1 NMSA 1978.

For abatement of public nuisance, see 30-8-8 NMSA 1978.

For licensing of butcher, slaughterer, etc. by New Mexico livestock board, see 77-17-1
NMSA 1978 et seq.

For restrictions on proximity of slaughterhouse to residence, see 77-17-8 NMSA 1978.

Purpose of restrictions on endurance contests. - Laws 1941, ch. 49, § 1 (former 40-
35-24, 1953 Comp.) prohibited contests which put the human machine to a test to
determine the maximum length of time it could engage in a contest without being
eliminated because of physical or mental inability to carry on. The evil sought to be
remedied was a public exhibition of endurance to the point of undue suffering or cruelty,
detrimental to the physical or mental well-being of the participants or the emotions of the
spectators. State ex rel. Adams v. Crowder, 46 N.M. 20, 120 P.2d 428 (1941).



Meaning of "endurance contest". - The endurance contest which the legislature had
in mind in enacting Laws 1941, ch. 49, § 1 (former 40-35-24, 1953 Comp.) was a
continuous and everlasting chess game, bridge game, foot race, bicycle race,
"walkathon" or other contest or game of like nature where a contestant or player is
eliminated because he is so physically or mentally weary that he lacks physical or
mental stamina to continue in the game and not because of his opponent's superior
skill. State ex rel. Adams v. Crowder, 46 N.M. 20, 120 P.2d 428 (1941).

30-8-13. Unlawfully permitting livestock upon public highways.

A. Unlawfully permitting livestock upon public highways consists of any owner or
custodian of livestock negligently permitting his livestock to run at large upon any part of
a public highway which is fenced on both sides.

B. Every owner or custodian of livestock shall exercise diligence to keep his livestock off
the state public fenced highways, and shall promptly report to the state highway
department any damage or disrepair discovered of fences maintained by the
department adjoining his property. The state highway department shall:

(1) unless it makes a fact determination that no livestock can enter the highway from a
portion left unfenced, construct, inspect regularly and maintain fences along all
highways under its jurisdiction which are constructed or improved from time to time after
the effective date of this section, and in addition thereto provide cattle underpasses,
water pipelines and cattle guards as may be necessary; and

(2) post proper signs along all highways under its jurisdiction which are not fenced on
both sides and which are located adjacent to property containing livestock. The signs
shall be located at intervals of not less than two miles along such unfenced highways
and shall warn motorists that loose livestock may be encountered and that caution
should be used.

C. Each board of county commissioners shall similarly fence or post signs along
highways within its jurisdiction when the domestic livestock are deemed a hazard to
public health and safety as may be determined by the county commissioners.

D. A motorist using unfenced roads or highways which have livestock warning signs
shall use due care to avoid collisions with livestock.

E. Whoever commits unlawfully permitting livestock upon public highways is guilty of a
petty misdemeanor.

History: 1953 Comp., 8 40A-8-10, enacted by Laws 1963, ch. 303, § 8-10; 1966, ch.
44,8 1; 1967, ch. 180, § 1.

ANNOTATIONS



Cross references. - For provision prohibiting riding or driving animals on highway in
dark or permitting livestock upon fenced highway, and giving nonnegligent owners of
livestock ranging in pastures through which unfenced highways pass immunity for
damages occasioned by collisions with vehicles, see 66-7-363 NMSA 1978.

Construction. - Inasmuch as both this section and 66-7-363 NMSA 1978 now provide
for negligence in permitting livestock to run at large or wander or graze upon fenced
highway, they can both be read together. Tapia v. McKenzie, 83 N.M. 116, 489 P.2d
181 (Ct. App. 1971).

Purpose of section is to protect motoring public. Mitchell v. Ridgway, 77 N.M. 249, 421
P.2d 778 (1966); Fireman's Fund Ins. Co. v. Tucker, 95 N.M. 56, 618 P.2d 894 (Ct. App.
1980); Roderick v. Lake, 108 N.M. 696, 778 P.2d 443 (Ct. App. 1989).

Duty of department under section. - The Department has a duty to either construct
fences along all public highways or, as an alternative to fencing, to afford protection to
the motoring public in one of the following ways: make a fact determination that no
livestock can enter the highway through portions left unfenced under Subsection B(1);
place warning signs on unfenced highways under Subsection B(2); or enter agreements
with owners or lessees of property where that owner or lessee assumes full
responsibility for constructing and maintaining livestock fencing to prevent livestock from
entering the highway under 30-8-14A NMSA 1978. Madrid v. New Mexico State Hwy.
Dep't, 117 N.M. 171, 870 P.2d 133 (Ct. App. 1994).

Fence designed with gaps. - Under 30-8-13 and -14 NMSA 1978, the highway could
be designed with gaps in the fences, provided that the design also include coverage for
the gaps by one of the protective measures outlined in those sections. Madrid v. New
Mexico State Hwy. Dep't, 117 N.M. 171, 870 P.2d 133 (Ct. App. 1994).

Highway department has responsibility for construction and maintenance of fences
along state highways adjacent to property of cattle owners. Fireman's Fund Ins. Co. v.
Tucker, 95 N.M. 56, 618 P.2d 894 (Ct. App. 1980).

Duty is not owed to pedestrians. - The state highway department's only duty under
the statute is to construct and maintain the fences in such a way as to prohibit livestock
from entering the highway. This section does not contain any language that would place
a duty on the department to construct and maintain the fences in order to prohibit
pedestrians from crossing the road. Lerma ex rel. Lerma v. State Hwy. Dep't, 117 N.M.
782,877 P.2d 1085 (1994).

Sovereignh immunity not applicable to violation of section. - If the primary purpose
of the highway fence is to keep the highway safe for the motoring public, rather than to
keep trespassers off private land, then the effect of 41-4-11 NMSA 1978 is to lift the bar
of sovereign immunity in suits against the highway department for alleged violations of
this section. Fireman's Fund Ins. Co. v. Tucker, 95 N.M. 56, 618 P.2d 894 (Ct. App.
1980).



Herd not "at large". - Horses being herded along road by pickup and two mounted
herdsmen were not running "at large" or wandering or grazing on highway. Knox v.
Trujillo, 72 N.M. 345, 383 P.2d 823 (1963).

Applicability. - Former 40-23-4, 1953 Comp., making it unlawful to negligently permit or
allow livestock to run at large upon fenced highways, had no application to horses being
driven along highway. Knox v. Trujillo, 72 N.M. 345, 383 P.2d 823 (1963).

Duty of livestock owner. - The owner of livestock has a duty to care for his property as
a reasonable man, and he may be liable for injuries to motorists resulting from collisions
with his animals due to his negligence in permitting them to be on the highway. Mitchell
v. Ridgway, 77 N.M. 249, 421 P.2d 778 (1966).

Reasonable care a jury question. - It is for the trier of the facts to determine whether
the owner of the animal has used reasonable care to restrain his livestock. Mitchell v.
Ridgway, 77 N.M. 249, 421 P.2d 778 (1966).

Negligence prerequisite to liability. - The basis of any liability on the part of defendant
in wrongful death action where decedent collided with defendant's cow on highway and
was killed would be negligence. Tapia v. McKenzie, 83 N.M. 116, 489 P.2d 181 (Ct.
App. 1971).

In this state it is necessary that negligence be shown on the part of the owner of
livestock running at large upon the public highways before liability will attach against
him for damages or losses sustained by others by reason thereof. Steed v. Roundy, 342
F.2d 159 (10th Cir. 1965).

Negligence not shown. - Evidence that defendant's cow got onto highway by crossing
a cattle guard in fence on north side of highway right-of-way did not show negligence on
defendant's part, since the cattle guard and fence belonged to state highway
department, and there was nothing to show that defendant knew or should have known
that his cow could or would cross cattle guard. Tapia v. McKenzie, 85 N.M. 567, 514
P.2d 618 (Ct. App. 1973).

Since cow tracks along the south side of a highway right-of-way which permitted
inference that cow with which plaintiff's decedent collided came through gate in south
fence also gave rise to inference that cow crossed highway department cattle guard,
crossing to south side on hard surface that would not show tracks, and then began
wandering along south side, the proof was insufficient to support a finding of negligence
on part of defendant owner on the theory that the cow came through the south gate.
Tapia v. McKenzie, 85 N.M. 567, 514 P.2d 618 (Ct. App. 1973).

Where plaintiff's car collided with defendant's horse on a highway, defendant was not
liable where defendant had no knowledge of his horses being on the highway and
neighbor's horse released defendant's horses by kicking their gate down. Steed v.
Roundy, 342 F.2d 159 (10th Cir. 1965).



Res ipsa loquitur. - Plaintiff arguing res ipsa loquitur in wrongful death suit occasioned
by collision of decedent with defendant's cow, failed to sustain burden of proving that
case was of type which ordinarily does not occur in absence of negligence. Tapia v.
McKenzie, 85 N.M. 567, 514 P.2d 618 (Ct. App. 1973).

Contributory negligence. - Actions of plaintiff owner of herd of 22 unbridled horses
stopped by himself and two mounted horsemen at intersection preparatory to crossing
road did not amount to negligence, nor did they proximately contribute to accident in
which lumber truck negligently struck five horses, killing four of them. Knox v. Trujillo, 72
N.M. 345, 383 P.2d 823 (1963).

Summary judgment improper. - In wrongful death suit occasioned by decedent's
collision with cow belonging to defendant which was on fenced highway at night,
defendant was not entitled to summary judgment where he failed to make prima facie
showing of lack of negligence on his part. Tapia v. McKenzie, 83 N.M. 116, 489 P.2d
181 (Ct. App. 1971).

Law reviews. - For comment on Grubb v. Wolfe, 75 N.M. 601, 408 P.2d 756 (1965),
see 6 Nat. Resources J. 306 (1966).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Owner's liability, under legislation
forbidding domestic animals to run at large on highways, as dependent on negligence,
34 A.L.R.2d 1285.

Liability of person, other than owner of animal or owner or operator of motor vehicle, for
damage to motor vehicle or injury to person riding therein resulting from collision with
domestic animal at large in street or highway, 21 A.L.R.4th 132.

Liability of owner or operator of motor vehicle for damage to motor vehicle or injury to
person riding therein resulting from collision with domestic animal at large in street or
highway, 21 A.L.R.4th 159.

Liability of owner of animal for damage to motor vehicle or injury to person riding therein
resulting from collision with domestic animal at large in street or highway, 29 A.L.R.4th
431.

Liability for damage to motor vehicle or injury to person riding therein from collision with
runaway horse, or horse left unattended or untied in street, 49 A.L.R.4th 653.

Liability of governmental entity for damage to motor vehicle or injury to person riding
therein resulting from collision between vehicle and domestic animal at large in street or
highway, 52 A.L.R.4th 1200.

Liability for killing or injuring, by motor vehicle, livestock or fowl on highway, 55
A.L.R.4th 822.



30-8-14. Highway department; agreements with owners or lessees
of highway frontage; provisions.

A. Notwithstanding the responsibility of the highway department under the provisions of
Section 30-8-13 NMSA 1978 to construct, inspect regularly and maintain fences along
all highways under its jurisdiction, the highway department may enter into an agreement
with an owner or lessee of property adjoining a public highway to keep a specified
section of the highway frontage unfenced for use as roadside business; provided,
however, that such owner or lessee, whoever is party to the agreement, shall agree:

(1) to assume full responsibility for constructing and maintaining livestock fencing on the
property which he owns or leases in such a manner so as to prevent the entry of
livestock onto the highway; and

(2) to be liable for any damage caused by livestock entering upon the public highway
from his property if the property in question is not fenced or the fencing not maintained
pursuant to the agreement with the highway department.

B. Nothing in this section shall preclude an owner or lessee who has entered into an
agreement with the highway department pursuant to this section from also being subject
to the penalties set out in Section 30-8-13 NMSA 1978.

History: 1953 Comp., 8 40A-8-10.1, enacted by Laws 1975, ch. 283, § 1.
ANNOTATIONS

Duty of department under section. - The Department has a duty to either construct
fences along all public highways or, as an alternative to fencing, to afford protection to
the motoring public in one of the following ways: make a fact determination that no
livestock can enter the highway through portions left unfenced under 30-8-13B(1); place
warning signs on unfenced highways under 30-8-13B(2) NMSA 1978; or enter
agreements with owners or lessees of property where that owner or lessee assumes full
responsibility for constructing and maintaining livestock fencing to prevent livestock from
entering the highway under Subsection A of this section. Madrid v. New Mexico State
Hwy. Dep't, 117 N.M. 171, 870 P.2d 133 (Ct. App. 1994).

Fence designed with gaps. - Under 30-8-13 and 30-8-14 NMSA 1978, the highway
could be designed with gaps in the fences, provided that the design also include
coverage for the gaps by one of the protective measures outlined by those sections.
Madrid v. New Mexico State Hwy. Dep't, 117 N.M. 171, 870 P.2d 133 (Ct. App. 1994).

ARTICLE 9
SEXUAL OFFENSES

30-9-1. Enticement of child.



Enticement of child consists of:

A. enticing, persuading or attempting to persuade a child under the age of sixteen years
to enter any vehicle, building, room or secluded place with intent to commit an act which
would constitute a crime under Article 9 [30-9-1 to 30-9-9 NMSA 1978] of the Criminal
Code; or

B. having possession of a child under the age of sixteen years in any vehicle, building,
room or secluded place with intent to commit an act which would constitute a crime
under Article 9 of the Criminal Code.

Whoever commits enticement of child is guilty of a misdemeanor.
History: 1953 Comp., 8 40A-9-10, enacted by Laws 1963, ch. 303, § 9-10.
ANNOTATIONS

Cross references. - For sexual exploitation of children, see 30-6A-1 NMSA 1978 et
seq.

For sexually oriented material harmful to minors, see 30-37-1 NMSA 1978 et seq.

Meaning of Article 9 of the Criminal Code. - The words "Article 9 of the Criminal
Code" refer to Article 9 of Laws 1963, ch. 303, the unrepealed portions of which are
compiled herein as 30-9-1 to 30-9-4 and 30-9-5 to 30-9-9 NMSA 1978.

"Enticement” means to incite or instigate, to allure, attract or lead astray; it indicates
an intentional act. State v. Garcia, 100 N.M. 120, 666 P.2d 1267 (Ct. App. 1983).

Not lesser included offense of criminal sexual penetration. - The offense of
enticement of a child is not a lesser included offense of criminal sexual penetration.
State v. Garcia, 100 N.M. 120, 666 P.2d 1267 (Ct. App. 1983).

Meaning of former law not uncertain. - The words "for evil purposes" in Laws 1855-
1856, p. 90 (40-39-9, 1953 Comp.), defining the crime of enticing away and seducing
minor, were not so vague or indefinite in their meaning as to render uncertain what acts
it was intended to penalize. State v. Chenault, 20 N.M. 181, 147 P. 283 (1915).

Possession of minor girl. - A man who had a minor girl in his possession for evil
purposes was guilty, whether she had been enticed away or carried off by him. State v.
Martin, 28 N.M. 489, 214 P. 575 (1923); State v. Chenault, 20 N.M. 181, 147 P. 283
(1915); State v. Chitwood, 28 N.M. 484, 214 P. 575 (1923).

Completion of offense in evil intent. - The gravamen of charge that defendant had a
female minor in his possession for evil purposes, to wit: sexual intercourse, was the evil
purpose and intent of the possession, so that the offense was complete from the instant



the accused formed the evil intent and purpose of sexual intercourse, regardless of
whether it ever came about. State v. Phipps, 47 N.M. 316, 142 P.2d 550 (1943).

Applicability of former law to parent. - Under 40-39-9, 1953 Comp., the person or
persons who could be guilty of having a minor in their possession for evil purposes must
be someone different than the parent, relation or guardian under whose care she must
have been. State v. Green, 69 N.M. 43, 363 P.2d 1036 (1961).

Where prosecuting witness was in lawful care of defendant, her adoptive father,
defendant's conviction under 40-39-9, 1953 Comp., for having her in his possession for
evil purposes, to wit sexual intercourse, was reversed. State v. Green, 69 N.M. 43, 363
P.2d 1036 (1961).

Charging offense. - Where, in charging the offense, the words "for the purpose of
unlawful sexual intercourse” were used, the quoted phrase did not describe an act of
fornication only, since an act of sexual intercourse was lawful or unlawful according to
the relation of the parties. State v. Chenault, 20 N.M. 181, 147 P. 283 (1915).

Conclusions of jury sustained. - Where jury had opportunity to see the witnesses,
heard their testimony and concluded that sexual intercourse had taken place, conviction
would be sustained even though it necessitated the rejection of the truth of some of the
state's testimony in the case. State v. Phipps, 47 N.M. 316, 142 P.2d 550 (1943).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity, construction, and application of
statutes or ordinances regulating sexual performance by child, 42 A.L.R.5th 291.

Constitutionality, with respect to accused's rights to information or confrontation, of
statute according confidentiality to sex crime victim's communications to sexual
counselor, 43 A.L.R.4th 395.

Validity, construction, and application of state stat-utes or ordinances regulating sexual
performance by child, 42 A.L.R.5th 291.

30-9-2. Prostitution.

Prostitution consists of knowingly engaging in or offering to engage in a sexual act for
hire.

As used in this section "sexual act" means sexual intercourse, cunnilingus, fellatio,
masturbation of another, anal intercourse or the causing of penetration to any extent
and with any object of the genital or anal opening of another, whether or not there is any
emission.

Whoever commits prostitution is guilty of a petty misdemeanor, unless such crime is a
second or subsequent conviction, in which case such person is guilty of a
misdemeanor.



History: 1953 Comp., 8 40A-9-11, enacted by Laws 1963, ch. 303, § 9-11; 1981, ch.
233, 8 1; 1989, ch. 132, § 1.

ANNOTATIONS

The 1989 amendment, effective June 16, 1989, substituted "a sexual act" for "sexual
penetration” in the first and second paragraphs, and inserted "masturbation of another”
in the second paragraph.

Constitutionality. - This section does not violate the equal protection clause of the
fourteenth amendment of the United States constitution or the equal rights amendment
of the New Mexico constitution. State v. Sandoval, 98 N.M. 417, 649 P.2d 485 (Ct. App.
1982).

"Masturbation" construed. - A jury instruction defining masturbation to include erotic
stimulation of the genital organs by the alternative means of "sexual fantasies" extended
the scope of criminal conduct prohibited by this section and constituted reversible error.
State v. Mayfield, 120 N.M. 198, 900 P.2d 358 (Ct. App. 1995).

Possession of woman for unlawful purposes. - The having in possession of a
woman for purposes of unlawful sexual intercourse was criminal. State v. Chenault, 20
N.M. 181, 147 P. 283 (1915).

Indictment insufficient. - An indictment was insufficient if it failed to charge the
appointment with the female and receiving her into the automobile, for the purposes of
prostitution described in Laws 1929, ch. 69, § 1 (former 40-34-1, 1953 Comp.). State v.
Newman, 29 N.M. 106, 219 P. 794 (1923).

Former laws supplementary. - Laws 1921, ch. 90 (40-34-15, 1953 Comp., et seq.)
providing for abatement by injunction of places of lewdness, assignation or prostitution,
was intended to supplement Laws 1921, ch. 69 (40-34-1, 1953 Comp., et seq.)
prohibiting prostitution as "red light abatement laws." State ex rel. Murphy v. Morley, 63
N.M. 267, 317 P.2d 317 (1957).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Prostitution 88 1 to 30.
Entrapment defense in sex offense prosecutions, 12 A.L.R.4th 413.

Laws prohibiting or regulating "escort services," "outcall entertainment” or similar
services used to carry on prostitution, 15 A.L.R.5th 900.

73 C.J.S. Prostitution and Related Offenses 88 2 to 20.



30-9-3. Patronizing prostitutes.
Patronizing prostitutes consists of:

A. entering or remaining in a house of prostitution or any other place where prostitution
is practiced, encouraged or allowed with intent to engage in a sexual act with a
prostitute; or

B. knowingly hiring or offering to hire a prostitute, or one believed by the offeror to be a
prostitute, to engage in a sexual act with the actor or another.

As used in this section, "a sexual act" means sexual intercourse, cunnilingus, fellatio,
masturbation of another, anal intercourse or the causing of penetration to any extent
and with any object of the genital or an anal opening of another whether or not there is
any emission.

Whoever commits patronizing prostitutes is guilty of a petty misdemeanor, unless such
crime is a second or subsequent conviction, in which case such person is guilty of a
misdemeanor.

History: 1953 Comp., 8 40A-9-12, enacted by Laws 1963, ch. 303, § 9-12; 1981, ch.
233, § 2; 1989, ch. 132, § 2.

ANNOTATIONS

The 1989 amendment, effective June 16, 1989, substituted "a sexual act” for "sexual
penetration” throughout the section, in Subsection B inserted "or one believed by the
offeror to be a prostitute”, inserted "masturbation of another” in the next-to-last
undesignated paragraph, and substituted "an anal" for "oral" in the next-to-last
undesignated paragraph.

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

30-9-4. Promoting prostitution.

Promoting prostitution consists of any person, acting other than as a prostitute or patron
of a prostitute:

A. knowingly establishing, owning, maintaining or managing a house of prostitution or a
place where prostitution is practiced, encouraged or allowed, or participating in the
establishment, ownership, maintenance or management thereof;

B. knowingly entering into any lease or rental agreement for any premises which a
person partially or wholly owns or controls, knowing that such premises are intended for



use as a house of prostitution or as a place where prostitution is practiced, encouraged
or allowed;

C. knowingly procuring a prostitute for a house of prostitution or for a place where
prostitution is practiced, encouraged or allowed;

D. knowingly inducing another to become a prostitute;

E. knowingly soliciting a patron for a prostitute or for a house of prostitution or for any
place where prostitution is practiced, encouraged or allowed;

F. knowingly procuring a prostitute for a patron and receiving compensation therefor;

G. knowingly procuring transportation for, paying for the transportation of or transporting
a person within the state with the intention of promoting that person's engaging in
prostitution;

H. knowingly procuring through promises, threats, duress or fraud any person to come
into the state or causing a person to leave the state for the purpose of prostitution; or

|. under pretense of marriage, knowingly detaining a person or taking a person into the
state or causing a person to leave the state for the purpose of prostitution.

Whoever commits promoting prostitution is guilty of a fourth degree felony.

History: 1953 Comp., 8 40A-9-13, enacted by Laws 1963, ch. 303, § 9-13; 1981, ch.
233, 8 3.

ANNOTATIONS

Cross references. - For sexual exploitation of children by prostitution, see 30-6A-4
NMSA 1978.

Suspension of sentence set aside. - Substantial evidence that defendant permitted
certain premises which were under her control to be used for purposes of prostitution,
lewdness and assignation, supported judgment of trial court in setting aside order of
suspension of one month jail sentence imposed for keeping a house of prostitution.
State v. Snyder, 28 N.M. 387, 212 P. 736 (1923).

Indictment sufficient. - A count in which it was charged that defendant, on a certain
day, at a certain place, did, unlawfully, set up and keep a house of prostitution in a
certain town, within seven hundred feet of a certain theater, contrary to the form of the
statute, sufficiently conformed with the statute (Laws 1901, ch. 84, § 1). Territory v.
McGrath, 16 N.M. 202, 114 P. 364 (1911).



It was unnecessary to set forth in the indictment the names of persons permitted to use
the premises unlawfully. State v. Alston, 28 N.M. 379, 212 P. 1031 (1923).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 24 Am. Jur. 2d Disorderly Houses 88 14,
19; 63A Am. Jur. 2d Prostitution 88 7 to 9, 15 to 23.

Criminal responsibility of woman who connives or consents to her own transportation for
immoral purposes, 84 A.L.R. 376.

Separate acts of taking earnings of or support from prostitute as separate or continuing
offenses of pimping, 3 A.L.R.4th 1195.

Entrapment defense, availability in state court of defense where one accused of
pandering denies participation in offense, 5 A.L.R.4th 1128.

Entrapment defense in sex offense prosecution, 12 A.L.R.4th 413.

Validity, construction, and application of state statute forbidding unfair trade practice or
competition by discriminatory allowance of rebates, commissions, discounts, or the like,
41 A.L.R.4th 675.

27 C.J.S. Disorderly Houses 88 2 to 6; 73 C.J.S. Prostitution and Related Offenses 8§ 4
to 13.

30-9-4.1. Accepting earnings of a prostitute.

Accepting the earnings of a prostitute consists of accepting, receiving, levying or
appropriating money or anything of value, without consideration, from the proceeds of
the earnings of a person engaged in prostitution with the knowledge that the person is
engaged in prostitution and that the earnings are derived from engaging in prostitution,
or knowingly owning or knowingly managing a house or other place where prostitution is
practiced or allowed and living or deriving support or maintenance, in whole or in part,
from the earnings or proceeds of a person engaged in prostitution at that house or
place.

Whoever commits accepting the earnings of a prostitute is guilty of a fourth degree
felony.

History: Laws 1981, ch. 233, § 4.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Prostitution 88 24 to 26.



73 C.J.S. Prostitution 88 17, 18.

30-9-5. Order for medical examination and treatment.

In addition to its general sentencing authority, the court may order any defendant
convicted of prostitution or patronizing prostitutes to be examined for venereal disease
and shall sentence any diseased defendant to submit to medical treatment until he is
discharged from treatment as noninfectious. If the defendant is without funds to pay for
medical treatment, it shall be provided by the state department of public health
[department of health].

History: 1953 Comp., 8 40A-9-14, enacted by Laws 1963, ch. 303, § 9-14.
ANNOTATIONS

Bracketed material. - The bracketed reference to the department of health was
inserted by the compiler. Section 12-1-2, 1953 Comp. (Laws 1937, ch. 39, § 2), creating
the state department of health, was repealed by Laws 1968, ch. 37, § 7. Laws 1968, ch.
37, 8 3, (former 12-1-28, 1953 Comp.), transferred all powers, duties, etc. of the
department of public health to the health and social services department, which
department was abolished by Laws 1977, ch. 253, 8§ 5. Section 4 of the 1977 act
established the health and environment department, consisting of several divisions.
Laws 1991, ch. 25, 8§ 16 repeals former 9-7-4 NMSA 1978, relating to the health and
environment department, and enacts a new 9-7-4 NMSA 1978, creating the department
of health. The bracketed material was not enacted by the legislature and is not part of
the law.

30-9-6. Testimony of witnesses to prostitution and lewdness.

In any investigation, proceeding, preliminary hearing or trial before any court, magistrate
or grand jury concerning a violation of or an attempt to commit any crime in violation of
Sections 9-11, 9-12 and 9-13 [30-9-2, 30-9-3 and 30-9-4 NMSA 1978] of this article, no
person shall be excused from giving testimony or producing documentary or other
evidence material to such investigation, proceeding, preliminary hearing or trial on the
ground that the testimony or evidence required of him is incriminating evidence;
provided that, any person who is so subpoenaed and ordered to testify or produce
evidence concerning such crimes shall be immune to prosecution or conviction for any
violation of such crimes about which he may testify.

History: 1953 Comp., 8 40A-9-15, enacted by Laws 1963, ch. 303, § 9-15.
ANNOTATIONS

Cross references. - For protection against self-incrimination, see N.M. Const., art. I, 8
15.



30-9-7. Evidence.

In any proceeding under Article 9 [30-9-1 to 30-9-9 NMSA 1978] or action to abate a
public nuisance under Article 8 [30-8-1 to 30-8-4, 30-8-8 to 30-8-13 NMSA 1978],
testimony about the following circumstances is admissible in evidence:

A. the general reputation of the place;

B. the reputation of the persons who reside in or frequent the place;

C. the frequency, timing and length of visits by nonresidents; and

D. prior convictions of the defendant or persons who reside in or frequent the place

under Sections 9-11, 9-12 and 9-13 [30-9-2, 30-9-3 and 30-9-4 NMSA 1978] of this

article or Sections 40-34-1 through 40-34-5 New Mexico Statutes Annotated, 1953

Compilation, or of any other offense of like nature wherever committed.

History: 1953 Comp., 8 40A-9-16, enacted by Laws 1963, ch. 303, § 9-16.
ANNOTATIONS

Cross references. - For general rule on admissibility of evidence of other crimes, see
Paragraph B of Rule 11-404 NMRA.

Sections repealed. - Sections 40-34-1 to 40-34-5, 1953 Comp., relating to prostitution,
which are referred to in Subsection D, were repealed by Laws 1963, ch. 303, § 30-1.

Proof not restricted. - Evidence by which an establishment might be proved a house of
prostitution was not limited to a proof of facts mentioned in statute. Territory v. McGrath,
16 N.M. 202, 114 P. 364 (1911).

Admissibility of prior conviction. - Proof of a prior conviction for keeping a house of
prostitution should have been restricted to a conviction previously had under the
provisions of current act (Laws 1921, ch. 69) and not of a prior act. State v. Snyder, 28
N.M. 388, 212 P. 736 (1923).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 24 Am. Jur. 2d Disorderly Houses 88 29
to 32; 63A Am. Jur. 2d Prostitution § 28.

Admissibility, in prosecution for sexual offense, of evidence of other similar offense, 77
A.L.R.2d 841, 2 A.L.R.4th 330.

Admissibility, in rape case, of evidence that accused raped or attempted to rape person
other than prosecutrix, 2 A.L.R.4th 330.



Admissibility, at criminal prosecution, of expert testimony on rape trauma syndrome, 42
A.L.R.4th 879.

Admissibility of expert testimony as to criminal defendant's propensity toward sexual
deviation, 42 A.L.R.4th 937.

27 C.J.S. Disorderly Houses 8§ 14 (1-5); 73 C.J.S. Prostitution and Related Offenses §
6.

30-9-8. House of prostitution; public nuisance.

As used in this section "house of prostitution" means a building, enclosure or place that
is used for the purpose of prostitution as that crime is defined in Section 30-9-2 NMSA
1978. A house of prostitution is a public nuisance per se.

History: 1953 Comp., 8 40A-9-17, enacted by Laws 1963, ch. 303, § 9-17; 1989, ch.
114, 8 2.

ANNOTATIONS
Cross references. - For abatement of public nuisance, see 30-8-8 NMSA 1978.
The 1989 amendment, effective March 28, 1989, added the first sentence.

Criminal proceeding. - Former statute providing for injunction and abatement of
nuisance and forfeiture of premises on proof that lewdness, assignation or prostitution
existed was criminal in nature and the complaint was an action in the nature of a
criminal proceeding. State ex rel. Murphy v. Morley, 63 N.M. 267, 317 P.2d 317 (1957).

Crime not enjoinable as such. - Where a ground of equitable jurisdiction to enjoin
otherwise exists, the claim to such relief is not to be denied merely because the act
complained of constitutes a crime, but a crime may not in and of itself be made an
independent ground for injunction; hence, trial court could not extend authority of its
restraint against defendant from maintaining a certain premises for purposes of
lewdness, assignation or prostitution throughout entire county, and its attempt to do so
fell squarely within the interdiction that equity may not be employed to forestall the
commission of a crime. State v. Robertson, 63 N.M. 74, 313 P.2d 342 (1957).

Sufficiency of complaint. - Where the nuisance complained of is a nuisance per se,
and denounced as such in the statute, it is sufficient for the complaint to allege its
existence in the language of the statute. State v. Robertson, 63 N.M. 74, 313 P.2d 342
(2957).

Bond as enforcement device. - A trial judge has both the statute and the discretion
inherent in his broad equitable powers to draw upon in providing means for the
enforcement of order restraining defendant, from using, occupying or maintaining a



certain premises for purposes of lewdness, assignation or prostitution, by requiring a
bond of defendant, so long as its effect is confined to the premises in question. State v.
Robertson, 63 N.M. 74, 313 P.2d 342 (1957).

Former laws supplementary. - Laws 1921, ch. 90 (40-34-15, 1953 Comp., et seq.),
providing for abatement by injunction of places of lewdness, assignation or prostitution,
and Laws 1921, ch. 69 (40-34-1, 1953 Comp., et seq.), prohibiting prostitution, were
intended to supplement each other. State ex rel. Murphy v. Morley, 63 N.M. 267, 317
P.2d 317 (1957).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity of statutes or ordinances
requiring sex-oriented businesses to obtain operating licenses, 8 A.L.R.4th 130.

30-9-9. Remedy of lessor.

If the lessee of property has been convicted of using it as a house of prostitution, or if

the property has been adjudged to constitute a public nuisance for that reason, the

lease by which the property is held is voidable by the lessor. The lessor shall have the

same remedies for regaining possession as in the case of a tenant holding over his

term.

History: 1953 Comp., 8 40A-9-18, enacted by Laws 1963, ch. 303, § 9-18.
ANNOTATIONS

Cross references. - For provisions on forcible entry and unlawful detainer, see 35-10-1
NMSA 1978 et seq.

For Uniform Owner-Resident Relations Act, see 47-8-1 NMSA 1978 et seq.
Recovery of rent barred. - Where building was leased with intent that it be used as a

house of prostitution, and the house was so used, the lessor could not recover rent.
McRae v. Cassan, 15 N.M. 496, 110 P. 574 (1910).

30-9-10. Definitions.

As used in Sections 30-9-10 through 30-9-16 NMSA 1978:
A. "force or coercion" means:

(1) the use of physical force or physical violence;

(2) the use of threats to use physical violence or physical force against the victim or
another when the victim believes that there is a present ability to execute the threats;



(3) the use of threats, including threats of physical punishment, kidnapping, extortion or
retaliation directed against the victim or another when the victim believes that there is
an ability to execute the threats;

(4) the perpetration of criminal sexual penetration or criminal sexual contact when the
perpetrator knows or has reason to know that the victim is unconscious, asleep or
otherwise physically helpless or suffers from a mental condition that renders the victim
incapable of understanding the nature or consequences of the act; or

(5) the perpetration of criminal sexual penetration or criminal sexual contact by a
psychotherapist on his patient, with or without the patient's consent, during the course of
psychotherapy or within a period of one year following the termination of psychotherapy.
Physical or verbal resistance of the victim is not an element of force or coercion;

B. "great mental anguish™ means psychological or emotional damage that requires
psychiatric or psychological treatment or care, either on an inpatient or outpatient basis,
and is characterized by extreme behavioral change or severe physical symptoms;

C. "patient” means a person who seeks or obtains psychotherapy;

D. "personal injury" means bodily injury to a lesser degree than great bodily harm and
includes, but is not limited to, disfigurement, mental anguish, chronic or recurrent pain,
pregnancy or disease or injury to a sexual or reproductive organ;

E. "position of authority" means that position occupied by a parent, relative, household
member, teacher, employer or other person who, by reason of that position, is able to
exercise undue influence over a child;

F. "psychotherapist” means a person who is or purports to be a:

(1) licensed physician who practices psychotherapy;

(2) licensed psychologist;

(3) licensed social worker;

(4) licensed nurse;

(5) counselor;

(6) substance abuse counselor;

(7) psychiatric technician;

(8) mental health worker;



(9) marriage and family therapist;
(10) hypnotherapist; or

(11) minister, priest, rabbi or other similar functionary of a religious organization acting
in his role as a pastoral counselor;

G. "psychotherapy” means professional treatment or assessment of a mental or an
emotional illness, symptom or condition;

H. "school” means any public or private school, including the New Mexico military
institute, the New Mexico school for the visually handicapped, the New Mexico school
for the deaf, the New Mexico boys' school, the New Mexico youth diagnostic and
development center, the Los Lunas medical center, the Fort Stanton hospital, the Las
Vegas medical center and the Carrie Tingley crippled children's hospital, that offers a
program of instruction designed to educate a person in a particular place, manner and
subject area. "School" does not include a college or university; and

l. "spouse” means a legal husband or wife, unless the couple is living apart or either
husband or wife has filed for separate maintenance or divorce.

History: 1953 Comp., 8 40A-9-20, enacted by Laws 1975, ch. 109, 8§ 1; 1979, ch. 28, §
1; 1993, ch. 177, 8 1; 2001, ch. 161, 8§ 1.

ANNOTATIONS

The 1993 amendment, effective July 1, 1993, in Subsection A, substituted "contact" for
"conduct" near the beginning of Paragraph (4), redesignated the former second
sentence of Paragraph (4) as the second undesignated paragraph of the subsection,
added Paragraph (5), making a related grammatical change, and made stylistic
changes; and added present Subsections C, F, and G, making related subsection
redesignations.

The 2001 amendment, effective July 1, 2001, added Subsection H and redesignated
former Subsection H as Subsection I.

Phrase "unless the couple is living apart" not void for vagueness when construed
and applied in the ordinary sense to mean a suspension of the marital relationship.
State v. Brecheisen, 101 N.M. 38, 677 P.2d 1074 (Ct. App. 1984).

Evidence supported finding that defendant and his wife were living apart at the time of
an alleged attack by defendant upon his wife, where the wife testified that she felt she
was living apart from defendant at the time of the attack, and there was evidence of the
couple's physical separation and the defendant's securing other housing and paying
one month's rent. Brecheisen v. Mondragon, 833 F.2d 238 (10th Cir. 1987), cert.
denied, 485 U.S. 1011, 108 S. Ct. 1479, 99 L. Ed. 2d 707 (1988).



Consensual sex between therapist and adult patient. - A defendant's conduct did not
constitute the crimes of second or third degree criminal sexual penetration because
consensual sex between a therapist and his adult patient is not a crime. State v.

Leiding, 112 N.M. 143, 812 P.2d 797 (Ct. App. 1991) (decided prior to 1993
amendment).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

For article, New Mexico Joins the Twentieth Century: The Repeal of the Marital Rape
Exemption, see 22 N.M.L. Rev. 551 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Rape or similar offense based on
intercourse with woman who is allegedly mentally deficient, 31 A.L.R.3d 1227.

Criminal responsibility for physical measures undertaken in connection with treatment of
mentally disordered patient, 99 A.L.R.3d 854.

Necessity or permissibility of mental examination to determine competency or credibility
of complainant in sexual offense prosecution, 45 A.L.R.4th 310.

Conviction of rape or related sexual offenses on basis of intercourse accomplished
under the pretext of, or in the course of, medical treatment, 65 A.L.R.4th 1064.

30-9-11. Criminal sexual penetration.

A. Criminal sexual penetration is the unlawful and intentional causing of a person to
engage in sexual intercourse, cunnilingus, fellatio or anal intercourse or the causing of
penetration, to any extent and with any object, of the genital or anal openings of
another, whether or not there is any emission.

B. Criminal sexual penetration does not include medically indicated procedures.

C. Criminal sexual penetration in the first degree consists of all sexual penetration
perpetrated:

() on a child under thirteen years of age; or

(2) by the use of force or coercion that results in great bodily harm or great mental
anguish to the victim.

Whoever commits criminal sexual penetration in the first degree is guilty of a first
degree felony.

D. Criminal sexual penetration in the second degree consists of all criminal sexual
penetration perpetrated:



(1) on a child thirteen to eighteen years of age when the perpetrator is in a position of
authority over the child and uses this authority to coerce the child to submit;

(2) on an inmate confined in a correctional facility or jail when the perpetrator is in a
position of authority over the inmate;

(3) by the use of force or coercion that results in personal injury to the victim;

(4) by the use of force or coercion when the perpetrator is aided or abetted by one or
more persons;

(5) in the commission of any other felony; or
(6) when the perpetrator is armed with a deadly weapon.

Whoever commits criminal sexual penetration in the second degree is guilty of a second
degree felony.

E. Criminal sexual penetration in the third degree consists of all criminal sexual
penetration perpetrated through the use of force or coercion.

Whoever commits criminal sexual penetration in the third degree is guilty of a third
degree felony.

F. Criminal sexual penetration in the fourth degree consists of all criminal sexual
penetration:

(1) not defined in Subsections C through E of this section perpetrated on a child thirteen
to sixteen years of age when the perpetrator is at least eighteen years of age and is at
least four years older than the child and not the spouse of that child; or

(2) perpetrated on a child thirteen to eighteen years of age when the perpetrator, who is
a licensed school employee, an unlicensed school employee, a school contract
employee, a school health service provider or a school volunteer, and who is at least
eighteen years of age and is at least four years older than the child and not the spouse
of that child, learns while performing services in or for a school that the child is a student
in a school.

Whoever commits criminal sexual penetration in the fourth degree is guilty of a fourth
degree felony.

History: 1953 Comp., 8 40A-9-21, enacted by Laws 1975, ch. 109, § 2; 1987, ch. 203,
§1;1991, ch. 26, § 1; 1993, ch. 177, § 2; 1995, ch. 159, § 1; 2001, ch. 161, § 2.

ANNOTATIONS
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|. GENERAL CONSIDERATION.
A. IN GENERAL.

Cross references. - For assault with intent to commit a violent felony, see 30-3-3
NMSA 1978.

For sexual exploitation of children, see 30-6A-3 NMSA 1978.

For provision that testimony of a victim hereunder need not be corroborated, see 30-9-
15 NMSA 1978.

For limitations on testimony regarding victim's past sexual conduct, see 30-9-16 NMSA
1978.

For the Sex Offender Registration Act, see Chapter 29, Article 11A NMSA 1978.
The 1987 amendment, effective June 19, 1987, added Subsection D.

The 1991 amendment, effective June 14, 1991, deleted "other than one's spouse”
following "person” in the first paragraph and substituted "and not the spouse of that
child" for "the child" at the end of the first sentence in Subsection D.

The 1993 amendment, effective July 1, 1993, designated the formerly undesignated
provisions as Subsection A; added present Subsection B; redesignated former
Subsections A through D as Subsections C through F; and substituted "Subsections C
through E" for "Subsection A, B, or C" in the first paragraph of Subsection F.



The 1995 amendment, effective July 1, 1995, in Subsection D, added Paragraph (2)
and redesignated the remaining paragraphs accordingly.

The 2001 amendment, effective July 1, 2001, substituted "eighteen" for "sixteen" in
Paragraph D(1); and in Subsection F, added the Paragraph (1) designation, inserted
"the child" following "older than" in Paragraph (1), and added Paragraph (2).

Exclusion of defendant from courtroom. - Defendant's exclusion from the courtroom
while child testified created a substantial risk that the jury would assume that the trial
court believed that the defendant had engaged in misconduct necessitating his absence
from the courtroom. State v. Rodriguez, 114 N.M. 265, 837 P.2d 459 (Ct. App. 1992).

Defendant absent from trial voluntarily. - Factors articulated in State v. Clements,
108 N.M. 13, 765 P.2d 1195 (Ct. App. 1988), as to waiver of right to be present being
occasioned by the voluntary absence of an accused, were to be applied only when the
defendant was absent from trial voluntarily. State v. Rodriguez, 114 N.M. 265, 837 P.2d
459 (Ct. App. 1992).

Trial of co-defendants. - Whether separate trials are to be held for defendants jointly
indicted for attempted forcible rape was a matter to be addressed to and resolved by the
sound discretion of the trial court. State v. Pope, 78 N.M. 282, 430 P.2d 779 (Ct. App.
1967).

Defense of mistake of fact. - Twenty year-old defendant's conviction of fourth-degree
criminal sexual penetration was reversed, where the trial court did not consider his
defense of mistake of fact, which was based on evidence that he had asked the fifteen
year-old victim her age and was told by her and another person that she was
seventeen. Perez v. State, 111 N.M. 160, 803 P.2d 249 (1990).

Prosecutor's remarks held prejudicial. - The prosecutor made a legally incorrect
statement of the law when he told the jury the crime for which the defendant was
charged (criminal sexual penetration) was less serious than committing the crime with a
weapon, thus invading the province of the court to give instructions on the law. Because
the evidence of defendant's guilt was less than overwhelming, it is fair to assume that
the prosecutor's remarks had some prejudicial impact, substantial enough to require a
new trial at the trial court's discretion. State v. Gonzales, 105 N.M. 238, 731 P.2d 381
(Ct. App. 1986).

Adoption of child conceived as result of rape. - Man convicted of criminal sexual
penetration of a child had no constitutional right under the due process clauses of the
United States or New Mexico Constitutions to withhold consent to adoption of the child
conceived and born as a result of that act. Christian Child Placement Serv. of the N.M.
Christian Children's Home v. Vestal, 1998-NMCA-098, 125 N.M. 426, 962 P.2d 1261.

Law reviews. - For article, "The Confusing Law of Criminal Intent in New Mexico," see
5 N.M.L. Rev. 63 (1974).



For article, "Rape Law: The Need For Reform,"” see 5 N.M.L. Rev. 279 (1975).

For symposium, "The Impact of the Equal Rights Amendment on the New Mexico
Criminal Code," see 3 N.M.L. Rev. 106 (1973).

For annual survey of New Mexico law relating to criminal law, see 12 N.M.L. Rev. 229
(1982).

For annual survey of New Mexico law relating to criminal procedure, see 12 N.M.L. Rev.
271 (1982).

For article, New Mexico Joins the Twentieth Century: The Repeal of the Marital Rape
Exemption, see 22 N.M.L. Rev. 551 (1992).

For survey of 1990-91 criminal procedure and evidence, see 22 N.M.L. Rev. 713
(1992).

For note, "New Mexico Applies the Strict Elements Test to the Collateral Felony
Doctrine - State v. Campos,” see 28 N.M.L. Rev. 535 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 1 to 30; 70A Am.
Jur. 2d Sodomy 8§ 1 to 24.

Liability of parent or person in loco parentis for personal tort against minor child, 19
A.L.R.2d 423, 41 A.L.R.3d 904, 6 A.L.R.4th 1066.

Blood grouping tests, 46 A.L.R.2d 1000, 43 A.L.R.4th 579.

Admissibility and propriety, in rape prosecution, of evidence that accused is married,
has children and the like, 62 A.L.R.2d 1067.

Admissibility, in nonstatutory rape prosecution, of evidence of pregnancy, 62 A.L.R.2d
1083.

Assault with intent to commit unnatural sex act upon minor as affected by the latter's
consent, 65 A.L.R.2d 748.

Applicability of rape statute concerning children of a specified age, with respect to a
child who has passed the anniversary date of such age, 73 A.L.R.2d 874.

Incest as included within charge of rape, 76 A.L.R.2d 484.
Rape by fraud or impersonation, 91 A.L.R.2d 591.

Mistake or lack of information as to victim's age as defense to statutory rape, 8 A.L.R.3d
1100.



Impotency as defense to charge of rape, attempt to commit rape or assault with intent to
commit rape, 23 A.L.R.3d 1351.

Statutory rape of female who is or has been married, 32 A.L.R.3d 1030.

Recantation by prosecuting witness in sex crime as ground for new trial, 51 A.L.R.3d
907.

Consent as defense in prosecution for sodomy, 58 A.L.R.3d 636.
What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163.

Fact that rape victim's complaint or statement was made in response to question as
affecting res gestae character, 80 A.L.R.3d 369.

Multiple instances of forcible intercourse involving same defendant and same victim as
constituting multiple crimes of rape, 81 A.L.R.3d 1228.

Propriety of publishing identity of sexual assault victim, 40 A.L.R.5th 787.
Propriety of, or prejudicial effect of omitting or of giving, instruction to jury, in
prosecution for rape or other sexual offense, as to ease of making or difficulty of
defending against such a charge, 92 A.L.R.3d 866.

Modern status of admissibility, in forcible rape prosecution, of complainant's prior sexual
acts, 94 A.L.R.3d 257.

Modern status of admissibility, in forcible rape prosecution, of complainant's general
reputation for unchastity, 95 A.L.R.3d 1181.

Constitutionality of rape laws limited to protection of females only, 99 A.L.R.3d 129.

Venue in rape cases where crime is committed partly in one place and partly in another,
100 A.L.R.3d 1174.

Admissibility, in rape case, of evidence that accused raped or attempted to rape person
other than prosecutrix, 2 A.L.R.4th 330.

Validity and construction of statute defining crime of rape to include activity traditionally
punishable as sodomy or the like, 3 A.L.R.4th 1009.

Entrapment defense in sex offense prosecutions, 12 A.L.R.4th 413.

Validity of statute making sodomy a criminal offense, 20 A.L.R.4th 1009.



Criminal responsibility of husband for rape, or assault to commit rape, on wife, 24
A.L.R.4th 105.

Sufficiency of allegations or evidence of serious bodily injury to support charge of
aggravated degree of rape, sodomy, or other sexual abuse, 25 A.L.R.4th 1213.

Admissibility, at criminal prosecution, of expert testimony on rape trauma syndrome, 42
A.L.R.4th 879.

Constitutionality, with respect to accused's rights to information or confrontation, of
statute according confidentiality to sex crime victim's communications to sexual
counselor, 43 A.L.R.4th 395.

Necessity or permissibility of mental examination to determine competency or credibility
of complainant in sexual offense prosecution, 45 A.L.R.4th 310.

Sexual child abuser's civil liability to child's parent, 54 A.L.R.4th 93.

Imputation of criminal, abnormal, or otherwise offensive sexual attitude or behavior as
defamation - post-New York Times cases, 57 A.L.R.4th 404.

Intercourse accomplished under pretext of medical treatment as rape, 65 A.L.R.4th
1064.

Prosecution of female as principal for rape, 67 A.L.R.4th 1127.

Admissibility, in prosecution for sex-related offense, of results of tests on semen or
seminal fluids, 75 A.L.R.4th 897.

Fact that murder-rape victim was dead at time of penetration as affecting conviction for
rape, 76 A.L.R.4th 1147.

Admissibility of expert opinion stating whether a particular knife was, or could have
been, the weapon used in a crime, 83 A.L.R.4th 660.

Liability of church or religious society for sexual misconduct of clergy, 5 A.L.R.5th 530.

Statute protecting minors in a specified age range from rape or other sexual activity as
applicable to defendant minor within protected age group, 18 A.L.R.5th 856.

Propriety of publishing identity of sexual assault victim, 40 A.L.R.5th 787.
Sufficiency of allegations or evidence of victim's mental injury or emotional distress to

support charge of aggravated degree of rape, sodomy, or other sexual offense, 44
A.L.R.5th 651.



Mistake or lack of information as to victim's age as defense to statutory rape, 46
A.L.R.5th 499.

75 C.J.S. Rape 88 1 to 35; 81 C.J.S. Sodomy 88 1 to 8.
B. CONSTITUTIONALITY.

Phrase "perpetrated by the use of force or coercion" not vague. - Phrase
"perpetrated by the use of force or coercion” in this section is not unconstitutionally
vague since the crime is defined in terms of a result that defendant causes, and if a
defendant causes such a result by the use of force or coercion, force or coercion was
the method which caused the result, that is, the crime. State v. Jiminez, 89 N.M. 652,
556 P.2d 60 (Ct. App. 1976).

Distinctions between degrees on basis of harm constitutional. - Determining the
degree of a crime by the amount of the harm done to the victim does not make the
statute unconstitutionally vague. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App.
1976).

Section not void for vagueness. - Criminal sexual penetration could be committed by
the use of force or coercion without the victim suffering personal injury as a result
thereof and the distinction between second and third degree criminal sexual penetration
based on personal injury to the victim is not void for vagueness as a matter of law. State
v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).

This section is not unconstitutionally vague or overbroad, nor does the statute
encourage arbitrary or discriminatory prosecution. State v. Pierce, 110 N.M. 76, 792
P.2d 408 (1990).

Former sodomy statute constitutional. - Former 40A-9-6, 1953 Comp., which
embraced and proscribed sodomitic conduct even on the part of consenting adults was
constitutionally valid. State v. Elliott, 89 N.M. 305, 551 P.2d 1352 (1976).

And not violative of right of privacy. - On attack by an inmate of penal institution
against constitutionality of former sodomy statute on grounds that it violated right of
privacy, nothing in the language of the act could reasonably be considered as violative
of any constitutionally protected area, nor did the record disclose an unconstitutional
application of the law in the particular instance. Washington v. Rodriguez, 82 N.M. 428,
483 P.2d 309 (Ct. App. 1971).

Standing to challenge constitutionality. - Defendant's claims that definitional
distinctions which go to difference between first and second-degree criminal sexual
penetration are unconstitutionally vague would not be considered by the appeals court
when defendant was convicted of second-degree criminal sexual penetration. State v.
Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).



Since defendant did not claim nor argue that he was a member of the class
discriminated against by the former sodomy statute or that his rights had been impaired
by application of the statute to him, he lacked standing to challenge the constitutionality
of the act. State v. Armstrong, 85 N.M. 234, 511 P.2d 560 (Ct. App.), cert. denied, 85
N.M. 228, 511 P.2d 554 (1973), overruled, 88 N.M. 187, 539 P.2d 207 (1975); State v.
Kasakoff, 84 N.M. 404, 503 P.2d 1182 (Ct. App. 1972).

In prosecution for sodomy, where the state's evidence was that the act was committed
by force and the defendant denied committing the act, defendant could not then argue
that the incident was a consensual act between two adult persons and that the statute
was unconstitutional as overbroad for prohibiting private consensual acts of adults.
State v. Kasakoff, 84 N.M. 404, 503 P.2d 1182 (Ct. App. 1972).

C. ELEMENTS OF OFFENSE.

Criminal sexual penetration is not continuing offense. Once the penetration is
perpetrated, that criminal sexual penetration is a completed offense. State v. Ramirez,
92 N.M. 206, 585 P.2d 651 (Ct. App. 1978); State v. Corneau, 109 N.M. 81, 781 P.2d
1159 (Ct. App. 1989).

Penetration not essential. - Despite the heading "Criminal sexual penetration"” for this
section, the offense does not require penetration. State v. Delgado, 112 N.M. 335, 815
P.2d 631 (Ct. App. 1991).

"Anguish" as personal injury. - "Anguish” means "distress," and mental anguish is
distress of the mind; if such results from the use of force or coercion it is personal injury
under this statute. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).

Specific intent to rape was not element of the crime. State v. Ramirez, 84 N.M. 166,
500 P.2d 451 (Ct. App.), cert. denied, 84 N.M. 180, 500 P.2d 1303 (1972).

The wording of this section was not meant to impose the additional requirement of
showing specific intent. The intent which must be present to perform the act satisfies the
"Intentional causing” provision in this section. State v. Keyonnie, 91 N.M. 146, 571 P.2d
413 (1977).

Voluntary drunkenness no defense. - Instruction that rape requires no specific intent
and that voluntary drunkenness is neither excuse nor justification for crime of rape was
correct. State v. Ramirez, 84 N.M. 166, 500 P.2d 451 (Ct. App.), cert. denied, 84 N.M.
180, 500 P.2d 1303 (1972).

Specific sexual intent not an element. - The legislature did not intend to adopt a
requirement of specific sexual intent as an element of this section. State v. Pierce, 110
N.M. 76, 792 P.2d 408 (1990).



State was not required to prove motive or intent. State v. Alva, 18 N.M. 143, 134 P. 209
(1913).

"Perpetrated,” in Subsection D, means accomplished, performed, committed. State v.
Ramirez, 92 N.M. 206, 585 P.2d 651 (Ct. App. 1978).

Penetration must be intentional. - To prove criminal sexual penetration in the third
degree, the state must establish that the penetration was intentional. State v. Lucero,
118 N.M. 696, 884 P.2d 1175 (Ct. App. 1994).

Child under age of 13. - Causing a child under the age of 13 to engage in cunnilingus,
even where there is no penetration, is sufficient to establish violation of this section.
State v. Orona, 97 N.M. 232, 638 P.2d 1077 (1982).

Penetration and felony must be continuous transaction under Subsection D(4). - If
a criminal sexual penetration occurs within the res gestae of a felony, Subsection D(4)
is applicable, and for the sexual penetration to come within the res gestae, the felony
and the sexual penetration must be part of one continuous transaction and closely
connected in point of time, place and causal connection. State v. Martinez, 98 N.M. 27,
644 P.2d 541 (Ct. App. 1982).

Means of committing offense. - Former law defining rape did not embrace several
distinct offenses, but merely defined the various means by which the same offense
might be committed. Territory v. Edie, 6 N.M. 555, 30 P. 851 (1892), aff'd, 7 N.M. 183,
34 P. 46 (1893).

Force or coercion. - Unless there is force or coercion beyond that inherent in almost
every criminal sexual penetration, the proper charge is third degree criminal sexual
penetration. State v. Pisio, 119 N.M. 252, 889 P.2d 860 (Ct. App. 1994).

Coercion not element under Subsection F. - Subsection F does not include an
element of force or coercion, and there is no basis for construing it to require
nonconsent by the child as an element of the crime. 1988 Op. Att'y Gen. No. 88-69.

Intercourse with underage girl. - Rape could be perpetrated in any of the ways set out
in the statutes and sexual intercourse with a girl with her consent constituted rape if she
was less than 16 years of age. State v. Richardson, 48 N.M. 544, 154 P.2d 224 (1944).

Submission to request of authority figure is coercion if it is achieved through undue
influence or affected by external forces. State v. Gillette, 102 N.M. 695, 699 P.2d 626
(Ct. App. 1985).

Consensual sex between therapist and adult patient. - A defendant's conduct did not
constitute the crimes of second or third degree criminal sexual penetration because
consensual sex between a therapist and his adult patient is not a crime. State v.

Leiding, 112 N.M. 143, 812 P.2d 797 (Ct. App. 1991).



Intercourse accomplished under pretext of medical treatment as rape, 65 A.L.R.4th
1064.

Guilt of each participant. - A person engages in sexual intercourse, cunnilingus,
fellatio, or anal intercourse if that person is one of the two persons required for the
performance of the act. State v. Delgado, 112 N.M. 335, 815 P.2d 631 (Ct. App. 1991).

Statutory language genderless. - The genderless language used in the statute makes
clear that the defendant can be either male or female. State v. Delgado, 112 N.M. 335,
815 P.2d 631 (Ct. App. 1991).

Child not conceived "as a result of rape". - Child conceived as a result of fourth-
degree criminal sexual penetration of a 16-year-old was not conceived "as a result of
rape" authorizing dismissal of the father from adoption proceedings under Subsection C
of 32A-5-19 NMSA 1978. State ex rel. Children, Youth & Families Dep't v. Paul P. 1999-
NMCA-077, 127 N.M. 492, 983 P.2d 1011.

Defendant entitled to discovery of information relevant to element of mental anguish
which the state has to prove. State v. Garcia, 94 N.M. 583, 613 P.2d 725 (Ct. App.
1980).

And defendant may require complaining witness to undergo psychological
examination. - When the mental condition of the victim is relevant because the state
alleges the force or coercion resulted in mental anguish to the victim, defendant may
require complaining witness to undergo a psychological examination, in order to
adequately prepare his defense. State v. Garcia, 94 N.M. 583, 613 P.2d 725 (Ct. App.
1980).

D. MULTIPLE CONVICTIONS OR PUNISHMENTS.

Offense of enticement of child is not lesser included offense of criminal sexual
penetration. State v. Garcia, 100 N.M. 120, 666 P.2d 1267 (Ct. App. 1983).

Aggravated sodomy and murder not merged. - Homicide resulting from great bodily
harm provided sufficient evidence for the jury to find aggravated sodomy and first-
degree kidnapping, and there was no merger with the charge of murder of which
defendant was acquitted. State v. Melton, 90 N.M. 188, 561 P.2d 461 (1977).

Charges of kidnapping and second-degree criminal sexual penetration do not
merge since the elements of the offense of second-degree criminal sexual penetration
do not involve all of the elements of kidnaping. State v. Singleton, 102 N.M. 66, 691
P.2d 67 (Ct. App. 1984).

The fact that a kidnaping charge was used to raise a charge of criminal sexual
penetration to a second-degree felony does not pose a double jeopardy problem.
Convictions normally are allowed for both predicate and compound offenses, and



criminal sexual penetration statutes and kidnaping statutes protect different social
norms. State v. McGuire, 110 N.M. 304, 795 P.2d 996 (1990).

Under the facts of this case, the jury could have inferred from facts other than the rape
itself that defendant intended to hold the victim against her will from the moment of the
abduction. Since the conduct underlying the offenses is not the same, the double
jeopardy clause does not prohibit multiple punishments in this case. State v. Ramos,
115 N.M. 718, 858 P.2d 94 (Ct. App. 1993).

Merger of criminal sexual penetration and kidnapping based on same act. -
Defendant's convictions for second degree criminal sexual penetration (commission of a
felony) and kidnapping (no great bodily harm) under 30-4-1 NMSA 1978, stemming from
the same act of sexual intercourse, potentially violated double jeopardy rights and were
required to be set aside. State v. Crain, 1997-NMCA-101, 124 N.M. 84, 946 P.2d 1095.

Consecutive sentences for kidnapping and criminal sexual penetration. -
Consecutive sentences for the compound crime of criminal sexual penetration during
commission of kidnaping and the predicate felony of kidnaping with intent to hold for
service is, in general, permissible because the two crimes address different social
norms. State v. Tsethlikai, 109 N.M. 371, 785 P.2d 282 (Ct. App. 1989).

Consecutive sentences for kidnaping and criminal sexual penetration did not violate the
double jeopardy prohibition against multiple punishments for the same offense, where
the evidence supported an inference that defendant intended to commit criminal sexual
penetration from the moment of the abduction. State v. McGuire, 110 N.M. 304, 795
P.2d 996 (1990).

Force or coercion for kidnapping or false imprisonment. - A person is entitled to
withdraw his or her consent or express a lack of consent to an act of criminal sexual
penetration at any point prior to the act itself, but force or coercion exerted prior to the
act itself will support a conviction for kidnapping or false imprisonment. State v. Pisio,
119 N.M. 252, 889 P.2d 860 (Ct. App. 1994).

No merger of false imprisonment and criminal sexual penetration. - There was
sufficient evidence to support separate charges for false imprisonment and criminal
sexual penetration where the victim testified that defendant would not let her out of the
bedroom for a period of time after the penetration occurred. State v. Traeger, 2000-
NMCA-015, 128 N.M. 668, 997 P.2d 142.

No merger of aggravated burglary and criminal sexual penetration. - Since
aggravated burglary (30-16-4 NMSA 1978) and criminal sexual penetration in the third
degree (this section) each require proof of facts which the other does not and since
neither offense necessarily involves the other, there is no double jeopardy violation and
no merger of the offenses despite the fact that the same evidence may go toward
proving both. State v. Young, 91 N.M. 647, 579 P.2d 179 (Ct. App.), cert. denied, 91
N.M. 751, 580 P.2d 972 (1978), and cert. denied, 439 U.S. 957, 99 S. Ct. 357, 58 L. Ed.



2d 348 (1978).cert. denied, 91 N.M. 751, 580 P.2d 972, cert. denied, 439 U.S. 957, 99
S. Ct. 357,58 L. Ed. 2d 348 (1978).

Where there was evidence that the victim awoke and found the defendant on top of her
and that the defendant told her not to move or make a noise or he would blow her head
off, that was evidence of a battery. When the battery preceded sexual activity, there was
evidence of an aggravated burglary apart from a sex offense, and the two offenses did
not merge, nor was the "same transaction" test applied. State v. Archunde, 91 N.M.
682, 579 P.2d 808 (Ct. App. 1978).

Where defendant's acts constituting battery for purposes of aggravated burglary
charges and acts constituting criminal sexual penetration (CSP) were separate and
distinct, convictions and consecutive sentences for both CSPand aggravated burglary
did not violate double jeopardy. Lucero v. Kerby, 133 F.3d 1299 (10th Cir.), cert. denied,
523 U.S. 1110, 118 S. Ct. 1684, 140 L. Ed. 2d 821 (1998).

Aggravated burglary and attempted criminal sexual penetration merged. -
Defendant's conduct consisting of his entry into a dwelling with intent to commit a felony
and attempted criminal sexual penetration (CSPII) was unitary; thus, his convictions for
both aggravated burglary and attempted CSPII violated double jeopardy. Lucero v.
Kerby, 133 F.3d 1299 (10th Cir.), cert. denied, 523 U.S. 1110, 118 S. Ct. 1684, 140 L.
Ed. 2d 821 (1998).

Contributing to delinquency is separate offense. - Criminal sexual penetration of a
minor requires proof of sexual penetration and contributing to delinquency of a minor
requires proof that the defendant's act or omission contributed to the delinquency of a
minor, and neither of those facts is required to prove the other. The legislature intended
separate punishments for criminal sexual penetration of a minor and contributing to
delinquency of a minor when the same conduct violates both statutes. State v. Walker,
116 N.M. 546, 865 P.2d 1190 (1993).

Felony-murder doctrine applied. - Applying the strict-elements test, first-degree
criminal sexual penetration (CSP) is not a lesser-included offense of second-degree
murder and, accordingly, first degree CSPcould properly serve as a predicate for
applying the felony-murder doctrine. State v. Campos, 1996-NMSC-043, 122 N.M. 148,
921 P.2d 1266.

Sentence and prison discipline for same offense. - Contention by inmates convicted
of sodomy that sentence imposed by court amounted to double jeopardy because they
had already been punished by prison officials for same offense was without merit.
Washington v. Rodriguez, 82 N.M. 428, 483 P.2d 309 (Ct. App. 1971).

Multiple sentences improper. - Consecutive sentences of 45 to 50 years and 80 to 99
years imposed on defendant for convictions of assault with intent to commit rape and
rape, respectively, were improper, since where charges arose out of the same
transaction, were committed at the same time as part of a continuous act and were



inspired by the same criminal intent which was an essential element of each offense,
they were susceptible of only one punishment. State v. Blackwell, 76 N.M. 445, 415
P.2d 563 (1966).

Increasing sentence based on consideration of element of offense. - Where
defendant noted that physical injury is an element of the crime of second degree
criminal sexual penetration under Subsection D(3), and he contended that the trial
court's consideration of the physical injury suffered by the victim in increasing the basic
sentence pursuant to § 31-18-15.1 exposed him to double jeopardy, it was held that the
court's consideration of circumstances surrounding an element of the offense did not
expose defendant to double jeopardy. State v. Bernal, 106 N.M. 117, 739 P.2d 986 (Ct.
App. 1987).

Aggravating factor improperly considered in sentencing. - While the victim's blood
relationship to defendant arguably was a circumstance surrounding the offense of
criminal sexual penetration, it was error for the court to consider such relationship as an
aggravating factor at sentencing on a criminal sexual penetration count after defendant
had also been convicted of incest. Swafford v. State, 112 N.M. 3, 810 P.2d 1223 (1991).

Multiple penetrations. - Penetrations of separate orifices with the same object
constitute separate offenses. Therefore, the acts of anal intercourse, sexual intercourse,
and at least one instance of fellatio constitute separate offenses. State v. Wilson, 117
N.M. 11, 868 P.2d 656 (Ct. App. 1993).

The number of contacts is not dispositive of the existence of a separate violation of this
section. State v. Pisio, 119 N.M. 252, 889 P.2d 860 (Ct. App. 1994).

Single criminal intent of several acts. - Defendant's contention that "single criminal
intent” doctrine should have been applied to four acts of sodomy which he was
convicted of having performed on victim over period of one and one half to two hours
was neither supported by sufficient evidence nor properly preserved for review. State v.
Elliott, 89 N.M. 756, 557 P.2d 1105 (1977).

This section cannot be said, as a matter of law, to evince a legislative intent to punish
separately each penetration occurring during a continuous attack absent proof that each
act of penetration is in some sense distinct from the others. Herron v. State, 111 N.M.
357, 805 P.2d 624 (1991).

A case involving a single defendant tried on an indictment alleging multiple penetrations
was remanded to the trial court with instructions to vacate 14 convictions and sentences
for second-degree criminal sexual penetration and to resentence accordingly, where the
evidence supported, at most, five convictions and sentences. Herron v. State, 111 N.M.
357, 805 P.2d 624 (1991).

Defense must raise "single criminal intent" doctrine at trial. State v. Elliott, 89 N.M.
756, 557 P.2d 1105 (1977).



Double jeopardy. - Where the evidence established that defendant committed three
separate and distinct battery offenses, double jeopardy did not preclude the first two
batteries supporting a conviction for battery, even though the third battery satisfied
elements of a charge of criminal sexual penetration. Brecheisen v. Mondragon, 833
F.2d 238 (10th Cir. 1987), cert. denied, 485 U.S. 1011, 108 S. Ct. 1479, 99 L. Ed. 2d
707 (1988).

There is no double jeopardy impediment to convicting and sentencing a defendant to
consecutive terms for both incest and criminal sexual penetration arising out of the
same act. Swafford v. State, 112 N.M. 3, 810 P.2d 1223 (1991).

There was no double jeopardy bar to punishment for the offenses of assault with intent
to commit rape and criminal sexual penetration, where the victim testified at trial that
defendant bound her to a bed, struck her several times, and threatened her verbally for
a period of time before commencing the sexual assault. Swafford v. State, 112 N.M. 3,
810 P.2d 1223 (1991).

When the defendant received consecutive sentences upon his plea of guilty to second
degree criminal sexual penetration, aggravated burglary, kidnapping, and aggravated
battery, in order to support a double jeopardy challenge he had the burden to provide a
sufficient record for the court to determine unitary conduct for purposes of the double
jeopardy analysis. State v. Sanchez, 1996-NMCA-089, 122 N.M. 280, 923 P.2d 1165.

Because the crimes of kidnapping and attempted criminal sexual penetration contain
elements not contained in the Order Prohibiting Domestic Violence (OPDV) obtained by
victim against defendant, defendant's double jeopardy rights were not violated by his
conviction for those crimes following his conviction for contempt for violating the OPDV.
State v. Powers, 1998-NMCA-133, 126 N.M. 114, 967 P.2d 454.

Defendant's right to freedom from double jeopardy was not violated by punishment for
attempted first-degree murder, aggravated battery with a deadly weapon, and criminal
sexual penetration. State v. Traeger, 2000-NMCA-015, 128 N.M. 668, 997 P.2d 142.

[I. INDICTMENT AND INFORMATION.

Information not unconstitutionally vague. - Where information expressly stated age
of minor rape victim, and that age was under 10 years, argument that the information
was so vague and indefinite as to violate due process in that it stated an offense both
under statute covering rape of female under or over 16 when resistance is overcome by
force, and also under statute relating to rape of female child under 10, was without
merit. Gallegos v. Cox, 358 F.2d 703 (10th Cir.), cert. denied, 385 U.S. 869, 87 S. Ct.
138, 17 L. Ed. 2d 97 (1966).

Notice sufficient. - The trial court did not deprive defendant of opportunity to be
informed of charges against him by failing to require the state to specify precisely which
of several acts of sodomy defendant was accused of having been accessory to, where



the indictment and bill of particulars which were a part of the record identified the date,
the approximate time and nature of the crimes alleged, the prosecutrix and the
associates with whom defendant was alleged to have committed the crimes. State v.
Barnett, 85 N.M. 404, 512 P.2d 977 (Ct. App. 1973).

Lack of specificity not violative of double jeopardy. - The trial court's refusal to
require that the state specify which act of sodomy the defendant was accessory to did
not subject him to double jeopardy, on the basis of the argument that if he were indicted
or informed against as accessory to a particular act of sodomy based on the same
incident he could not point to his present conviction as precluding his trial on any
particular act of sodomy, where he had not been indicted or informed against for
another crime growing out of the same set of facts. State v. Barnett, 85 N.M. 404, 512
P.2d 977 (Ct. App. 1973).

Separate counts of incest and criminal sexual penetration. - There was no error in
charging defendant on separate counts of criminal sexual penetration and incest under
a theory that he had sexual intercourse with a child under 13 years of age and a child
between 13 and 16 years of age, and he knew each was his biological daughter. State
v. Hargrove, 108 N.M. 233, 771 P.2d 166 (1989).

Language of statute sufficient. - It was unnecessary to charge crime pursuant to the
common law; an indictment in language of statute which in effect charged sexual
intercourse with a female under the age of fourteen was sufficient, use of the word
"ravish" being unnecessary. State v. Alva, 18 N.M. 143, 134 P. 209 (1913).

Use of words "carnally know and abuse” in indictment surplusage. State v. Alva, 18
N.M. 143, 134 P. 209 (1913).

Charge of rape adequate. - An information "did, with force and arms in and upon the
body of Agnes Vigil . . . unlawfully and feloniously make an assault, and did then and
there wickedly and feloniously against her will . . . ravish and unlawfully know, contrary
to the form of the statute . . ." was sufficient to charge rape and not merely an assault,
notwithstanding the omission of any such words as "her the said Agnes Vigil* between
the words "know" and "contrary." State v. Alarid, 40 N.M. 450, 62 P.2d 817 (1936).

Information failing to name statutory rape victim not fatally defective. State v.
Roessler, 58 N.M. 102, 266 P.2d 351 (1954); Ex parte Kelley, 57 N.M. 161, 256 P.2d
211 (1953).

Assault with intent to rape. - An indictment charging that defendant unlawfully,
violently and forcibly assaulted prosecutrix with intent to ravish was sufficient charge of
assault with intent to rape. State v. Raulie, 35 N.M. 135, 290 P. 789 (1930).

Allegation of defendant's virility unnecessary. - It was unnecessary that indictment
allege that defendant was over the age of fourteen or, being under that age, had the



physical ability to commit the offense. State v. Ancheta, 20 N.M. 19, 145 P. 1086
(1915).

Information and bill construed together. - In determining whether acts alleged
constituted offense of sodomy, the information and the bill of particulars are to be read
together as a single instrument. State v. Putman, 78 N.M. 552, 434 P.2d 77 (Ct. App.
1967).

Overinclusive bill of particulars not binding. - Although bill of particulars alleged two
acts of sodomy, namely, requiring victim to take into her mouth the defendant's sexual
organ and the placing of defendant's sexual organ in the victim's anus, the state was not
bound by the statement in the bill of particulars to prove acts of both types of sodomy on
the part of the defendant, and failure to instruct that the state must prove both types of
sodomy before a conviction would be justified did not require reversal. State v. Barnett,
85 N.M. 404, 512 P.2d 977 (Ct. App. 1973).

Variance between information and instructions. - Jury instructions describing crime
perpetrated by defendant as that of sexual intercourse with a female under sixteen
years impaired no fundamental rights of defendant even though the crime was charged
as "rape" in the information. State v. Richardson, 48 N.M. 544, 154 P.2d 224 (1944).

[ll. EVIDENCE.
A. ADMISSIBILITY.

Subsequent beating irrelevant to determination of degree of offense. - Defendant's
beating of the victim with a blunt instrument subsequent to intercourse was not
considered in determining whether or not the offense of criminal sexual penetration was
committed by force or coercion resulting in personal injury because this beating went to
the aggravated battery conviction. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App.
1976).

Out-of-court identification. - Where victim testified that rapist was in her presence for
approximately an hour and 40 minutes and at the police station she described him with
some specificity, action of police officer in showing victim the driver's license photograph
which victim knew came from wallet she had taken from rapist's pocket and asking "is
this the man" was not so suggestive as to bar evidence of victim's out-of-court
identification, nor was in-court identification inadmissibly tainted because of it. State v.
Baldonado, 82 N.M. 581, 484 P.2d 1291 (Ct. App. 1971).

The out-of-court photographic identification procedure was not so impermissibly
suggestive as to give rise to a substantial likelihood of irreparable misidentification
where the photographs viewed by the victim were all of male caucasians of about the
same age and hirsuteness as defendant. State v. Clark, 104 N.M. 434, 722 P.2d 685
(Ct. App. 1986).



Identification by child. - Testimony by witness that three-year old child said "this is the
man" a half hour after attack upon her was properly admitted over objection that it was
hearsay. State v. Godwin, 51 N.M. 65, 178 P.2d 584 (1947).

Victim's identification was not tainted by the fact that the case agent and the child's
grandmother hugged the child after she indicated that she was sure of her identification
of the defendant as her assailant. State v. Clark, 104 N.M. 434, 722 P.2d 685 (Ct. App.
1986).

Hypnotically enhanced testimony. - Post-hypnotic recollections, revived by the
hypnosis procedure, are only admissible in a trial where a proper foundation has also
first established the expertise of the hypnotist and that the techniques employed were
correctly performed, free from bias or suggestibility. State v. Clark, 104 N.M. 434, 722
P.2d 685 (Ct. App. 1986).

If the trial court's determination that the identifications were not "post-hypnotic
recollections revived by hypnosis" is supported by substantial evidence, then the
requirements established by State v. Beachum, 97 N.M. 682, 643 P.2d 246 (Ct. App.
1981), were not triggered. State v. Clark, 104 N.M. 434, 722 P.2d 685 (Ct. App. 1986).

Where no details of the incident were mentioned during the hypnotic sessions; no
information was sought from the child, nor details suggested, but the only suggestion
made was that the child should remember; and there was independent, objective
verification of the facts presented by other witnesses, the child victim's in-court
identification was not impermissibly tainted by the unproductive hypnotic session. State
v. Clark, 104 N.M. 434, 722 P.2d 685 (Ct. App. 1986).

Testimony concerning rape trauma syndrome. - Record did not suggest that the
danger of unfair prejudice so outweighed the probative value of a witness's testimony
concerning rape trauma syndrome as to require reversal in the absence of an objection,
where there was little likelihood that the jury viewed the testimony as a "diagnosis” that
the victim had been raped. State v. Barraza, 110 N.M. 45, 791 P.2d 799 (Ct. App.
1990).

Foot tracks. - Nonexpert evidence as to identity of accused, derived from a comparison
of foot tracks with other tracks known to be those of accused, was admissible. State v.
Ancheta, 20 N.M. 19, 145 P. 1086 (1915).

Confession admissible. - Where defendant, believing that prosecutrix had told of his
relations with her, put himself under the protection of a third person and admitted to
such person that he had slept with the prosecutrix, the confession was purely voluntary
and admissible. State v. Whitener, 25 N.M. 20, 175 P. 870 (1918).

Suppression of evidence of rape trauma syndrome. - An order suppressing a
psychologist's testimony relating to rape trauma syndrome was affirmed, where it could
not be said that the trial court's order was clearly against the logic and effect of the facts



and circumstances, and where there was no request to limit the evidence rather than
exclude it altogether. State v. Bowman, 104 N.M. 19, 715 P.2d 467 (Ct. App. 1986).

Ordinarily previous chastity of prosecuting witness is immaterial in a statutory rape
case. State v. Armijo, 64 N.M. 431, 329 P.2d 785 (1958).

Prior relations corroborative of statutory rape. - Evidence tending to show more
than one act of criminal intercourse between accused and prosecutrix was admissible to
show the relation and familiarity of the parties, and was corroborative of prosecutrix'
testimony concerning the particular act relied upon for a conviction of statutory rape.
State v. Whitener, 25 N.M. 20, 175 P. 870 (1918).

Exclusion of evidence of prior rape and sexual conduct. - In prosecution for
second-degree criminal sexual penetration where theory of defense was that of
fabrication of the rape and consensual intercourse, trial court properly excluded
evidence of prior rape of victim and victim's prior sexual conduct. State v. Fish, 101
N.M. 329, 681 P.2d 1106 (1984).

Previous intercourse admissible on issue of identity. - Exception to the rule that
previous chastity of victim is immaterial might be where her pregnancy is shown and
testimony given that defendant was father of the child, as there the testimony of prior
sexual acts might be pertinent on rebuttal as tending to show that another might have
been the cause of such condition. State v. Armijo, 64 N.M. 431, 329 P.2d 785 (1958).

Previous intercourse not admissible on issue of penetration. - Trial court did not err
in refusing to permit cross-examination of prosecuting witness in prosecution for
statutory rape concerning prior acts of intercourse with other men, since the sole reason
advanced by defendant's counsel for admissibility was on the issue of penetration, an
issue about which there was no genuine controversy. State v. Armijo, 64 N.M. 431, 329
P.2d 785 (1958).

Defendant's occupation as a police officer. - Evidence of the defendant's status as a
police officer was material and relevant to the issue of whether he committed criminal
sexual penetration in the third degree using his status as a police officer to force the
victim to engage in fellatio or perform other delinquent acts. State v. Lucero, 118 N.M.
696, 884 P.2d 1175 (Ct. App. 1994).

B. INHERENT IMPROBABILITY.

Rule of inherent improbability. - Because of highly emotional and prejudicial elements
present in cases of rape, supreme court has taken the position that over and above the
substantial evidence rule applicable in appeals, it will review the evidence to determine
whether or not it is so inherently improbable that, by conviction of the crime, a
fundamental wrong has been done to defendant. State v. Shouse, 57 N.M. 701, 262
P.2d 984 (1953).



Where defendant in prosecution for rape of a child contended that evidence was too
vague and insufficient to establish guilt of defendant, appellate court would only weigh
the evidence in the scales of inherent probability, and where there was substantial
evidence tending to sustain the jury's verdict, its determination would be conclusive.
State v. Till, 78 N.M. 255, 430 P.2d 752 (1967), appeal dismissed and cert. denied, 390
U.S. 713, 88 S. Ct. 1426, 20 L. Ed. 2d 254 (1968).

Reversal since evidence improbable. - District court should, and supreme court
would, examine the evidence in a rape case with great care to determine whether
testimony of prosecuting withess was inherently improbable; and if so, in absence of
some evidence of some fact unequivocally and unerringly pointing to the defendant's
guilt, a conviction would not be permitted to stand. State v. Richardson, 48 N.M. 544,
154 P.2d 224 (1944).

Where there was absolutely no evidence corroborating the prosecuting witness, and her
evidence was outside the domain of reasonable probability, and accused denied the
offense, a verdict of guilty was set aside and a new trial ordered. Mares v. Territory, 10
N.M. 770, 65 P. 165 (1901).

In cases of common-law rape, where in the absence of such corroboration as outcries,
torn and disarranged clothing, wounds or bruises, or if there is long delay in making
complaint, the evidence is so inherently improbable as to be unsubstantial, unless there
is other testimony which points unerringly to the defendant's guilt, an appellate court will
not uphold a conviction. State v. Boyd, 84 N.M. 290, 502 P.2d 315 (Ct. App.), cert.
denied, 84 N.M. 271, 502 P.2d 296 (1972), cert. denied, 411 U.S. 937, 93 S. Ct. 1916,
36 L. Ed. 2d 398 (1973).

Directed verdict. - Court was to instruct jury to find a verdict of not guilty on defendant's
or its own motion when at the close of testimony in rape case insufficiently supported
testimony of prosecuting withess was inherently improbable and a verdict based on it
would constitute a miscarriage of justice. State v. Richardson, 48 N.M. 544, 154 P.2d
224 (1944).

Rape not inherently improbable. - Testimony of examining physician that he found no
evidence of trauma or injury to the vagina; that such lack of trauma is unusual in a rape
case; that he found no other physical indication on the prosecutrix or her clothes that a
rape had occurred; and that he found sperm in the vagina but that they were all immotile
did not render the testimony of the prosecutrix inherently improbable. State v. Boyd, 84
N.M. 290, 502 P.2d 315 (Ct. App.), cert. denied, 84 N.M. 271, 502 P.2d 296 (1972), 411
U.S. 937,93 S. Ct. 1916, 36 L. Ed. 2d 398 (1973), rehearing denied, 412 U.S. 924, 93
S. Ct. 2739, 37 L. Ed. 2d 151 (1973).

Time element. - Where the prosecutrix testified that she was raped twice by defendant

and forced to commit an act of sodomy within a period of approximately 30 minutes, and
in addition, there was some conversation between the prosecutrix and defendant during
this time, it could not be said as a matter of law that the events described could not in



fact have occurred during the period stated. State v. Boyd, 84 N.M. 290, 502 P.2d 315
(Ct. App.), cert. denied, 84 N.M. 271, 502 P.2d 296 (1972), rehearing denied, 412 U.S.
924,93 S. Ct. 2739, 37 L. Ed. 2d 151 (1973).

Initial denial of sodomy. - Prosecutrix' denial that act of sodomy had occurred in first
written statement to police and failure to mention it in second statement to police or to
examining doctor did not render her testimony inherently improbable, where she
explained that her denial and her failure to mention the act were the result of her
embarrassment about it. State v. Boyd, 84 N.M. 290, 502 P.2d 315 (Ct. App.), cert.
denied, 84 N.M. 271, 502 P.2d 296 (1972), cert. denied, 411 U.S. 937, 93 S. Ct. 1916,
36 L. Ed. 2d 398 (1973).

Unusual circumstances not inherently improbable. - The uncorroborated testimony
of a minor child competent to testify, unless there be something inherently improbable in
it, is deemed substantial evidence and sufficient to uphold a conviction, and testimony
which merely discloses unusual circumstances does not come within that category.
State v. Truijillo, 60 N.M. 277, 291 P.2d 315 (1955).

Rule inapplicable to sodomy. - The "inherently improbable" rule enunciated by the
supreme court in State v. Shouse, 57 N.M. 701, 262 P.2d 984 (1953), a rape case, is
not applicable in cases of sodomy. State v. Kasakoff, 84 N.M. 404, 503 P.2d 1182 (Ct.
App. 1972).

C. CORROBORATION UNDER FORMER LAW.

Bald charge insufficient. - In this jurisdiction, no corroboration of a prosecutrix by way
of testimony of an independent character emanating from an outside source was
required to sustain a conviction. But the bald charge of a woman against a man in that
regard, unsupported and uncorroborated by facts and circumstances pointing to guilt of
accused, was insufficient to meet requirement that verdict be supported by substantial
evidence. State v. Boyd, 84 N.M. 290, 502 P.2d 315 (Ct. App.), cert. denied, 84 N.M.
271,502 P.2d 296 (1972), cert. denied, 411 U.S. 937, 93 S. Ct. 1916, 36 L. Ed. 2d 398
(1973); State v. Armijo, 25 N.M. 666, 187 P. 553 (1920).

Surrounding facts as corroboration. - Testimony of prosecutrix required no
corroboration except that surrounding facts and circumstances must have tended to
establish truth of her testimony, but it need not have been evidence of an independent
character, disconnected from her testimony. State v. Ellison, 19 N.M. 428, 144 P. 10
(1914).

Other witnesses not required. - Corroboration of prosecutrix' testimony by other
witnesses as to particular acts constituting offense of rape was not required and an
instruction to that effect would correctly state the law. State v. Richardson, 48 N.M. 544,
154 P.2d 224 (1944).



Corroboration in victim's complaint to mother. - In prosecution for rape, testimony of
prosecuting witness was corroborated by proof of complaint made to her mother of the
outrage committed upon her. Territory v. Edie, 6 N.M. 555, 30 P. 851 (1892), aff'd, 7
N.M. 183, 34 P. 46 (1893).

Defendant's own actions corroborative. - Defendant's actions both preceding and
following rape, including rather severely injuring nose and lip of prosecutrix, making of
threats on way home, and fleeing even before any report was made to the police
pointed unerringly to his guilt, and constituted corroborating circumstances of the truth
of prosecutrix’ story. State v. Ramirez, 70 N.M. 54, 369 P.2d 973 (1962).

Corroboration rule in rape cases was not applicable to sodomy. - See State v.
Boyd, 84 N.M. 290, 502 P.2d 315 (Ct. App.), cert. denied, 84 N.M. 271, 502 P.2d 296
(1972), 411 U.S. 937, 93 S. Ct. 1916, 36 L. Ed. 2d 398 (1973), rehearing denied, 412
U.S. 924,93 S. Ct. 2739, 37 L. Ed. 2d 151 (1973).

Corroboration rule not applicable to statutory rape. - In prosecutions for statutory
rape, where consent was immaterial and force was not used, corroboration was not
essential to a conviction, and it had only to be determined that the testimony of the
prosecuting witness was not inherently improbable. State v. Trujillo, 60 N.M. 277, 291
P.2d 315 (1955).

Corroboration was not required in cases of statutory rape because the usual
concomitant facts present in common-law rape, such as torn and disarranged clothing,
wounds or bruises, outcries, etc., neither necessarily nor ordinarily appear. State v.
Trujillo, 60 N.M. 277, 291 P.2d 315 (1955).

Uncorroborated testimony of child. - The uncorroborated testimony of a minor child
competent to testify, unless there be something inherently improbable in it, is deemed
substantial evidence and sufficient to uphold a conviction. State v. Trujillo, 60 N.M. 277,
291 P.2d 315 (1955).

In statutory sex offenses against a young victim corroboration of the claim that the
defendant is the guilty party is not necessary where the evidence of guilt is substantial.
State v. Montoya, 62 N.M. 173, 306 P.2d 1095 (1957).

Independent of statute, a man could be convicted of rape upon the uncorroborated
evidence of a strumpet or a girl under the age of ten years. State v. Ellison, 19 N.M.
428, 144 P. 10 (1914).

Instruction properly refused. - As no corroboration of prosecutrix was necessary to
uphold conviction, a requested instruction on subject of corroboration, contrary to the
rule, was properly refused. State v. Whitener, 25 N.M. 20, 175 P. 870 (1918).



Absence of corroboration. - In rape prosecution, where prosecutrix was not
corroborated, evidence was insufficient, for want of such corroboration, to sustain
conviction. State v. Clevenger, 27 N.M. 466, 202 P. 687 (1921).

In cases of common-law rape, in the absence of such corroboration as outcries, torn
and disarranged clothing, wounds or bruises, or if there is long delay in making
complaint, the evidence might be so inherently improbable as to be unsubstantial, and
would not uphold a conviction. State v. Shults, 43 N.M. 71, 85 P.2d 591 (1938), cert.
denied, 84 N.M. 271, 502 P.2d 296 (1972), cert. denied, 411 U.S. 937, 93 S. Ct. 1916,
36 L. Ed. 2d 398 (1973).

D. SUFFICIENCY.

Jury's function. - It is the jury's function in a rape case to judge the credibility of the
witnesses and the weight to be given their testimony. State v. White, 77 N.M. 488, 424
P.2d 402 (1967).

The jury was to determine how much incriminating circumstances were weakened by
contrary characterizations, more or less plausible, or by other facts having an opposite
tendency in the evidence. State v. Godwin, 51 N.M. 65, 178 P.2d 584 (1947).

Victim's age for jury. - Whether prosecutrix was under the age of consent was a jury
guestion. State v. Whitener, 25 N.M. 20, 175 P. 870 (1918).

Proof of penetration. - Proof of penetration alone was sufficient to establish the crime
of statutory rape. State v. Harbert, 20 N.M. 179, 147 P. 280 (1915).

Penetration provable from circumstances. - Proof of penetration was essential to
conviction of having carnally known and abused a minor child, but it was not necessary
that it be proved by direct evidence; it might be established by circumstantial evidence.
State v. Godwin, 51 N.M. 65, 178 P.2d 584 (1947).

Opportunity and physical condition. - Proof of carnal knowledge could be adequately
shown by fact that opportunity for sexual intercourse existed and that physical condition
of the child showed abuse. State v. Godwin, 51 N.M. 65, 178 P.2d 584 (1947).

Evidence of penetration sufficient. - Testimony of doctor who examined victim, a
minor child under the age of 13, in the evening of the day of alleged act of sodomy, that
there had been a penetration into boy's anus, along with child's testimony as to the
assault and as to the pain experienced by him as a result thereof, was sufficient
evidence of penetration for jury's consideration. State v. Mase, 75 N.M. 542, 407 P.2d
874 (1965).

Evidence sufficient to sustain conviction. - The prosecutrix' testimony, which was
not inherently improbable and which was corroborated by facts and circumstances,
pointed unerringly to defendant and was sufficient evidence to sustain the conviction.



State v. Boyd, 84 N.M. 290, 502 P.2d 315 (Ct. App.), cert. denied, 84 N.M. 271, 502
P.2d 296 (1972), cert. denied, 411 U.S. 937, 93 S. Ct. 1916, 36 L. Ed. 2d 398 (1973).

Evidence consisting of the testimony of the victim's counselor and the victim herself was
sufficient to support convictions of criminal sexual contact with a minor and criminal
sexual penetration of a minor. State v. Ortiz-Burciaga, 1999-NMCA-146, 993 P.2d 96,
cert. denied, 128 N.M. 149, 990 P.2d 823 (1999).

When evidence as a whole left no doubt as to fact of intercourse and penetration, it was
sufficient, even though if certain questions addressed to complaining witness with their
answers alone were considered, there might have been some doubt as to sufficiency of
proof. State v. Alva, 18 N.M. 143, 134 P. 209 (1913).

Appellate court found no ground to disturb verdict of guilty where after sifting from any
recitation of facts made to support claim that 11 year old prosecutrix' testimony was
inherently improbable, all facts and inferences which verdict resolves against defendant,
there remains testimony of a substantial character sufficient to support the conviction.
State v. Truijillo, 60 N.M. 277, 291 P.2d 315 (1955).

Rape established. - Where the evidence establishes that defendant had sexual
intercourse with a female without her consent and by forcibly overcoming her
resistance, this was rape, regardless of the age of the victim. State v. Garcia, 78 N.M.
136, 429 P.2d 334 (1967).

Conviction for rape not barred by facts also establishing statutory rape. State v.
Garcia, 78 N.M. 136, 429 P.2d 334 (1967).

Rape of child. - In prosecution for rape of child, statement of 9 year old prosecutrix and
testimony of examining doctor expressing opinion that child had undergone sexual
intercourse as late as the day charged constituted substantial evidence and met test of
inherent probability. State v. Till, 78 N.M. 255, 430 P.2d 752 (1967), appeal dismissed
and cert. denied, 390 U.S. 713, 88 S. Ct. 1426, 20 L. Ed. 2d 254 (1968).

When testimony of prosecuting witness, a child of between twelve and thirteen, was
convincing, was not inherently improbable, was unshaken by cross-examination and
was corroborated by the mother, and, up to a certain point, by defendant, it was
sufficient to sustain a conviction of statutory rape. State v. Keener, 43 N.M. 94, 85 P.2d
748 (1938).

Spouses living apart. - Evidence supported finding that defendant and his wife were
living apart at the time of the attack, where the wife testified that she felt she was living
apart from defendant at the time of the attack, and there was evidence of the couple's
physical separation and the defendant's securing other housing and paying one month's
rent. Brecheisen v. Mondragon, 833 F.2d 238 (10th Cir. 1987), cert. denied, 485 U.S.
1011, 108 S. Ct. 1479, 99 L. Ed. 2d 707 (1988).



Attempted sodomy. - Acts of defendant constituted an active effort to consummate
crime of sodomy and were more than mere preparation, where in addition to his
announced intention to "screw" 16 year old victim, defendant beat victim until he passed
out and removed victim's clothes, during course of which events the fly on defendant's
pants was open. State v. Trejo, 83 N.M. 511, 494 P.2d 173 (Ct. App. 1972).

IV. DEFENSES.
A. CONSENT.

Absence of consent not element of criminal sexual penetration. - Although
absence of consent was an element of the rape statute, which has now been repealed,
absence of consent is not an element of the crime of criminal sexual penetration as
defined by the legislature. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 1976);
State v. Gillette, 102 N.M. 695, 699 P.2d 626 (Ct. App. 1985).

Nor of statutory rape. - Under former law, where intercourse was with a girl under age
of 16 the state need have proved only that defendant indulged in intercourse with her,
regardless of question of her consent. State v. Richardson, 48 N.M. 544, 154 P.2d 224
(1944).

But required for rape. - Under former law, where victim was over age of consent, it
was necessary to prove intercourse against her will. State v. Richardson, 48 N.M. 544,
154 P.2d 224 (1944).

As was resistance. - To constitute the crime of rape of one over the age of consent,
there must be resistance, and it must be forcibly overcome; it was not sufficient that the
carnal act was violently accomplished, or that it was without her consent. Mares v.
Territory, 10 N.M. 770, 65 P. 165 (1901).

Amount of resistance required of victim depended upon the facts of the particular
case. Resistance may be overcome by fear induced by threats as by physical violence.
State v. White, 77 N.M. 488, 424 P.2d 402 (1967).

Violent injury indicative of adequate resistance. - Less than satisfactory evidence of
resistance would not warrant reversal of rape conviction where the physical violence
done to the prosecutrix and her resultant injuries therefrom tend to show that further
resistance would have been of no avail and perhaps would have resulted in more
serious injuries to her. State v. Ramirez, 70 N.M. 54, 369 P.2d 973 (1962).

Threats overcoming resistance. - Fact that threats by which prosecutrix' resistance
had been overcome were made by someone other than the defendant was immaterial.
State v. Barnett, 85 N.M. 404, 512 P.2d 977 (Ct. App. 1973).

Consent inconsistent with evidence. - Evidence that prosecutrix' clothes were torn,
that she suffered a scratch or cut on the side of her head which bled during the



preliminary hearing, that immediately after the assault various witnesses noticed red
welts or marks, on prosecutrix' throat and that her bedroom was in disarray, was
inconsistent with sexual intercourse by consent. State v. White, 77 N.M. 488, 424 P.2d
402 (1967).

B. IMPOTENCY.

Application of former law. - If evidence showed that defendant was under the age of
fourteen years, and failed to show that he was physically able to commit the act, Laws
1887, ch. 24, § 2, relating to the defense of impotency where perpetrator of rape was
under fourteen, would apply. State v. Ancheta, 20 N.M. 19, 145 P. 1086 (1915).

Assault with intent to rape. - Impotency could be shown but was not a complete
defense to charge of assault with intent to rape. State v. Ballamah, 28 N.M. 212, 210 P.
391 (1922).

V. SODOMY.

Force was not element of crime of sodomy under former law. Washington v.
Rodriguez, 82 N.M. 428, 483 P.2d 309 (Ct. App. 1971).

Consent no defense. - Under former law, consent of both parties to the act of sodomy
did not constitute a defense to that crime. Washington v. Rodriguez, 82 N.M. 428, 483
P.2d 309 (Ct. App. 1971).

Emission was not necessary element of crime of sodomy. State v. Massey, 58 N.M.
115, 266 P.2d 359 (1954).

Each act distinct. - Since under former 40A-9-6, 1953 Comp., "any penetration” could
complete the crime of sodomy, on its face the statute clearly allowed prosecution for
different kinds or acts of sodomy. State v. Elliott, 89 N.M. 756, 557 P.2d 1105 (1977).

Cunnilingus and fellatio. - Under former 40A-9-6, 1953 Comp., sodomy included a
taking into the mouth "the sexual organ of any other person”; the statute was not limited
to the sexual organ of the male, "any other person" including both male and female.
State v. Putman, 78 N.M. 552, 434 P.2d 77 (Ct. App. 1967).

Where former statute (Laws 1876, ch. 34, 8§ 1) provided a penalty for crime of sodomy,
but did not define the term, the common-law definition would apply; hence, sexual
copulation per os or fellatio, was not included in the offense of sodomy. Bennett v.
Abram, 57 N.M. 28, 253 P.2d 316 (1953)(discharging petitioners in habeas corpus
proceeding where they pleaded guilty to charge of sodomy without proper advice as to
nature of the crime).

Aiding and abetting shown. - It was not necessary that the state prove that defendant
aided and abetted a particular act of sodomy, as his presence at the scene and active



participation in the criminal conduct being undertaken, in such a way as to encourage
the commission of the charged offenses, was enough to constitute aiding and abetting.
State v. Barnett, 85 N.M. 404, 512 P.2d 977 (Ct. App. 1973).

VI. INSTRUCTIONS.

Essential elements of crime. - A jury must be instructed on the essential elements of
the crime charged, and failure so to do is fundamental error because the error is
jurisdictional and thus not harmless. State v. Kendall, 90 N.M. 236, 561 P.2d 935 (Ct.
App.), rev'd in part, 90 N.M. 191, 561 P.2d 464 (1977), (holding that under the
circumstances an instruction that victim must not be defendant's spouse, was not
necessary).

Instruction in language of statute. - An instruction which set forth the elements of the
crime of second degree criminal sexual penetration in the language of the statute was
sufficient, and there was no error in failing to instruct on absence of the victim's consent.
State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).

Reading of statute permissible. - In prosecution for rape though there was no
evidence tending to show that the prosecuting witness, through idiocy, imbecility or
unsoundness of mind, either temporary or permanent, was incapable of giving consent,
it was not error for the court, in its instructions, to read the entire section to the jury.
Territory v. Edie, 6 N.M. 555, 30 P. 851 (1892), aff'd, 7 N.M. 183, 34 P. 46 (1893).

Instruction constituting constructive amendment of information. - Jury instruction
which allowed for conviction based on digital penetration occurring prior to the
enactment of this section constituted a constructive amendment of the information
which required reversal. Hunter v. New Mexico, 916 F.2d 595 (10th Cir. 1990), cert.
denied, 500 U.S. 909, 111 S. Ct. 1693, 114 L. Ed. 2d 87 (1991).

Instruction on personal injury. - In a prosecution for criminal sexual penetration,
where the trial court gave the statutory definition of personal injury appearing at 30-9-
10C NMSA 1978, and also gave the statutory definition of great bodily harm at 30-1-12A
NMSA 1978 in the instruction on first-degree criminal sexual penetration, the lack of
additional definition of personal injury was not error; if defendant desired that personal
injury be further defined, he should have submitted a requested instruction to that effect,
and since he did not do so, he could not complain of the lack of additional definition of
the term. State v. Jiminez, 89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).

Failure to give charge of offense in third degree. - Failure to give defendant's
tendered charge on criminal sexual penetration in the third degree was reversible error
at his trial for false imprisonment and criminal sexual penetration in the second degree,
where the jury could find from the evidence that the sexual intercourse occurred by
coercion or force, but without the requisite elements of false imprisonment as an
independent felony. State v. Corneau, 109 N.M. 81, 781 P.2d 1159 (Ct. App. 1989).



Victim other than spouse. - Where there was no evidence whatsoever that the victim
raped, sodomized and killed was the spouse of the defendant, failure to instruct the jury
that it must find that the victim was not defendant's wife in the rape conviction was not a
jurisdictional error. State v. Melton, 90 N.M. 188, 561 P.2d 461 (1977).

Reversal of defendant's conviction of criminal sexual penetration because of trial court's
failure to instruct that jury must find that victim was other than defendant's spouse was
improper under facts of the case, and defendant was properly convicted of criminal
sexual penetration. Kendall v. State, 90 N.M. 191, 561 P.2d 464 (1977).

Lesser included offenses. - In trial of Indian for rape under the federal Major Crimes
Act (18 U.S.C. 88 1153, 3242, conferring federal jurisdiction over certain enumerated
major crimes committed by Indians on Indian reservations), it was reversible error for
trial court to refuse to instruct on the non-enumerated offenses of attempted rape,
simple assault and battery, all of which were lesser included offenses under New
Mexico law. Joe v. United States, 510 F.2d 1038 (10th Cir. 1974).

Any variance between the victim's testimony at trial and her testimony before the grand
jury was insufficient to require an instruction on a lesser included offense, where
defendant's own testimony that he had no contact of any sort with the victim negated
the possibility that such an instruction might have been warranted. Chavez v. Kerby,
848 F.2d 1101 (10th Cir. 1988).

Lesser included offenses and alibi. - Because the defendant offered the defense of
an alibi, he was not entitled to a lesser-included offense instruction on the ground that
the jury might have rejected the part of the complainant's testimony regarding the use of
a gun. State v. Wilson, 117 N.M. 11, 868 P.2d 656 (Ct. App. 1993).

Charge on third degree not warranted. - Where there was no evidence tending to
establish that the criminal sexual penetration was committed by force or coercion
without resultant personal injury, since the only evidence was that defendant used force
which resulted in personal injury, beating the victim with his fists, twisting her breasts
and pulling her hair immediately prior to sexual intercourse, there was no evidence
supporting an instruction on third degree criminal sexual penetration. State v. Jiminez,
89 N.M. 652, 556 P.2d 60 (Ct. App. 1976).

Instruction on consent properly refused. - Where a review of the record and a
thorough examination of the prosecutrix' testimony does not ever raise a slight inference
of consent on part of victim, it was not error for trial court to deny defendant's requested
instruction on consent as a defense. State v. Armstrong, 85 N.M. 234, 511 P.2d 560 (Ct.
App.), cert. denied, 85 N.M. 228, 511 P.2d 554 (1973), overruled, 88 N.M. 187, 539
P.2d 207 (1975).

Requested instruction on lesser offense properly refused when no supporting
evidence. - Where there is no view of the evidence adduced which would support the
jury in finding the defendant guilty of third-degree criminal sexual penetration which



would not also require the jury to find him guilty of second-degree criminal sexual
penetration, a requested instruction on the lesser offense is properly refused. State v.
Romero, 94 N.M. 22, 606 P.2d 1116 (Ct. App. 1980), overruled on other grounds, State
v. Johnson, 1997-NMSC-036, 123 N.M. 640, 944 P.2d 869 (1997).

Charge on probability unnecessary. - It was not erroneous in rape case to refuse
instructions calling for jury's consideration of reasonable probability of testimony of
prosecuting witness where jury was instructed that they must find beyond a reasonable
doubt that defendant committed the offense charged before they could return verdict of
guilty. State v. Richardson, 48 N.M. 544, 154 P.2d 224 (1944).

Circumstantial evidence. - There was no error in court's refusal to give the usual stock
instruction relating to circumstantial evidence where the state did not rely upon
circumstantial evidence to prove its case in prosecution for sodomy involving two
juveniles. State v. Frederick, 74 N.M. 42, 390 P.2d 281 (1964).

Impotency. - Where certain statements and testimony of defendant were only evidence
of impotency, and no request for instruction on defense of impotency was tendered, it
was not fundamental error on trial court's part to fail to instruct on its own motion on the
defense, in view of confession and statements made by defendant admitting the act
giving rise to the statutory rape prosecution. State v. Johnson, 64 N.M. 83, 324 P.2d
781 (1958).

30-9-12. Criminal sexual contact.

A. Criminal sexual contact is the unlawful and intentional touching of or application of
force, without consent, to the unclothed intimate parts of another who has reached his
eighteenth birthday, or intentionally causing another who has reached his eighteenth

birthday to touch one's intimate parts.

B. Criminal sexual contact does not include touching by a psychotherapist on his patient
that is:

(1) inadvertent;
(2) casual social contact not intended to be sexual in nature; or

(3) generally recognized by mental health professionals as being a legitimate element of
psychotherapy.

C. Criminal sexual contact in the fourth degree consists of all criminal sexual contact
perpetrated:

(1) by the use of force or coercion that results in personal injury to the victim;



(2) by the use of force or coercion when the perpetrator is aided or abetted by one or
more persons; or

(3) when the perpetrator is armed with a deadly weapon.

Whoever commits criminal sexual contact in the fourth degree is guilty of a fourth
degree felony.

D. Criminal sexual contact is a misdemeanor when perpetrated with the use of force or
coercion.

E. For the purposes of this section, "intimate parts" means the primary genital area,
groin, buttocks, anus or breast.

History: 1953 Comp., 8 40A-9-22, enacted by Laws 1975, ch. 109, 8§ 3; 1981, ch. 8, §
1; 1991, ch. 26, § 2; 1993, ch. 177, § 3.

ANNOTATIONS

Cross references. - For provision that testimony of victim hereunder need not be
corroborated, see 30-9-15 NMSA 1978.

For limitations on testimony regarding victim's past sexual conduct, see 30-9-16 NMSA
1978.

For the Sex Offender Registration Act, see Chapter 29, Article 11A NMSA 1978.

The 1991 amendment, effective June 14, 1991, designated the formerly undesignated
first paragraph as present Subsection A and redesignated former Subsections A and B
as present Subsections B and C and, in present Subsection A, substituted "unlawful and
intentional” for "intentionally” and deleted "and someone other than one's spouse”
following "birthday" in two places in the first sentence and made a minor stylistic change
in the second sentence.

The 1993 amendment, effective July 1, 1993, deleted the former second sentence of
Subsection A, which defined "intimate parts"; added present Subsections B and E,
redesignating the succeeding subsections accordingly; and made stylistic changes in
Subsections A, C, and E.

Legislative intent. - The legislative intent in defining "intimate parts" with a listing of five
separate protected areas was to protect the victim from intrusions to each enumerated
part; separate punishments are sustainable where evidence shows distinctly separate
touchings of different parts. State v. Williams, 105 N.M. 214, 730 P.2d 1196 (Ct. App.
1986).



Statutory enumeration of different aggravating factors, or alternative methods of
committing fourth degree criminal sexual contact, does not evince a legislative intent to
authorize multiple punishments for the same act; where alternative methods of
committing criminal sexual contact are submitted to the jury, the accused may be found
guilty of only one offense. State v. Williams, 105 N.M. 214, 730 P.2d 1196 (Ct. App.
1986).

Section compared with 30-9-11 NMSA 1978. - This section is a general statute
prohibiting a touching of intimate parts, whereas 30-9-11 NMSA 1978 is a specific
statute which prohibits a touching of the penis with the lips or tongue. Section 30-9-11
NMSA rather than this section was the applicable statute in a prosecution for fellatio
because the specific statute prevails over the general statute. State v. Gabaldon, 92
N.M. 93, 582 P.2d 1306 (Ct. App. 1978).

Evidence of "force". - The evidence was sufficient to establish the element of force
necessary to sustain convictions for felony criminal sexual contact where the victim
testified that the defendant, in the first incident, grabbed and squeezed her breasts
causing her pain and discomfort and, in the second incident, squeezed her breasts so
tightly that she was unable to breathe, became dizzy, and was unable to extricate
herself from his grip. State v. Huff, 1998-NMCA-075, 125 N.M. 254, 960 P.2d 342, cert.
denied, 125 N.M. 146, 958 P.2d 104 (1998).

"Groin" defined. - Not having defined "groin" in this section as it read prior to 1993
amendment, and nothing to the contrary appearing, the legislature is presumed to use
the common meaning of "groin," which is the fold or depression marking the line
between the lower part of the abdomen and the thigh; also, the region of this line. State
v. Doe, 93 N.M. 206, 598 P.2d 1166 (Ct. App. 1979).

Evidence sufficient to sustain conviction. - A touching of the upper, inner thigh is a
touching in the region of the line between the lower part of the abdomen and the thigh;
the touching is a touching of the groin and, therefore, sufficient evidence to sustain a
conviction of criminal sexual contact. State v. Doe, 93 N.M. 206, 598 P.2d 1166 (Ct.
App. 1979).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 6 Am. Jur. 2d Assault and Battery 88 24
to 30, 41, 42, 55, 67, 106, 119, 156, 229.

Indecent proposal to woman as assault, 12 A.L.R.2d 971.

Sexual nature of physical contact as aggravating offense of assault and battery, 63
A.L.R.3d 225.



Modern status of admissibility, in forcible rape prosecution, of complainant's prior sexual
acts, 94 A.L.R.3d 257.

Modern status of admissibility, in forcible rape prosecution, of complainant's general
reputation for unchastity, 95 A.L.R.3d 1181.

Validity and construction of statute defining crime of rape to include activity traditionally
punishable as sodomy or the like, 3 A.L.R.4th 1009.

Walking cane as deadly or dangerous weapon for purposes of statutes aggravating
offenses such as assault and robbery, 8 A.L.R.4th 842.

Parts of the human body, other than feet, as deadly or dangerous weapons for
purposes of statutes aggravating offenses such as assault and robbery, 8 A.L.R.4th
1268.

Entrapment defense in sex offense prosecutions, 12 A.L.R.4th 413.
Constitutionality, with respect to accused's rights to information or confrontation, of
statute according confidentiality to sex crime victim's communications to sexual
counselor, 43 A.L.R.4th 395.

Liability of church or religious society for sexual misconduct of clergy, 5 A.L.R.5th 530.
30-9-13. Criminal sexual contact of a minor.

Criminal sexual contact of a minor is the unlawful and intentional touching of or applying
force to the intimate parts of a minor or the unlawful and intentional causing of a minor
to touch one's intimate parts. For the purposes of this section, "intimate parts" means
the primary genital area, groin, buttocks, anus or breast.

A. Criminal sexual contact of a minor in the third degree consists of all criminal sexual
contact of a minor perpetrated:

(1) on a child under thirteen years of age; or
(2) on a child thirteen to eighteen years of age when:

(a) the perpetrator is in a position of authority over the child and uses this authority to
coerce the child to submit;

(b) the perpetrator uses force or coercion which results in personal injury to the child;

(c) the perpetrator uses force or coercion and is aided or abetted by one or more
persons; or



(d) the perpetrator is armed with a deadly weapon.

Whoever commits criminal sexual contact of a minor in the third degree is guilty of a
third degree felony.

B. Criminal sexual contact of a minor in the fourth degree consists of all criminal sexual
contact:

(1) not defined in Subsection A of this section, of a child thirteen to eighteen years of
age perpetrated with force or coercion; or

(2) of a minor perpetrated on a child thirteen to eighteen years of age when the
perpetrator, who is a licensed school employee, an unlicensed school employee, a
school contract employee, a school health service provider or a school volunteer, and
who is at least eighteen years of age and is at least four years older than the child and
not the spouse of that child, learns while performing services in or for a school that the
child is a student in a school.

Whoever commits criminal sexual contact in the fourth degree is guilty of a fourth
degree felony.

History: 1953 Comp., 8 40A-9-23, enacted by Laws 1975, ch. 109, § 4; 1987, ch. 203,
§ 2; 1991, ch. 26, § 3; 2001, ch. 161, § 3.

ANNOTATIONS
Cross references. - For sexual exploitation of children, see 30-6A-3 NMSA 1978.

For provision that testimony of victim hereunder need not be corroborated, see 30-9-15
NMSA 1978.

For limitations on testimony regarding victim's past sexual conduct, see 30-9-16 NMSA
1978.

For the Sex Offender Registration Act, see Chapter 29, Article 11A NMSA 1978.

The 1987 amendment, effective June 19, 1987, inserted "not defined in Subsection A
of this section" in the first paragraph of Subsection B.

The 1991 amendment, effective June 14, 1991, rewrote the first sentence which read
"Criminal sexual contact of a minor is unlawfully and intentionally touching or applying
force to the intimate parts of a minor other than one's spouse, or unlawfully and
intentionally causing a minor other than one's spouse, to touch one's intimate parts"; in
Paragraph (2) of Subsection A, substituted "the perpetrator uses" for "by the use of" at
the beginning of subparagraphs (b) and (c) and made related stylistic changes; and
made a stylistic change in the second sentence of the section.



The 2001 amendment, effective July 1, 2001, inserted "of a minor" in the last
paragraph in Subsection A; and in Subsection B inserted the Paragraph (1) designation
and added Paragraph (2).

Not vague or overbroad. - The statutory crime of criminal sexual contact of a minor is
not unconstitutionally vague. State v. Benny E. 110 N.M. 237, 794 P.2d 380 (Ct. App.
1990).

This section is not unconstitutionally vague or overbroad, nor does the statute
encourage arbitrary or discriminatory prosecution. State v. Pierce, 110 N.M. 76, 792
P.2d 408 (1990); State v. Scott, 113 N.M. 525, 828 P.2d 958 (Ct. App. 1991), cert.
quashed, 113 N.M. 524, 828 P.2d 957 (1992).

Former statute constitutional. - Former 40A-9-9, 1953 Comp., defining sexual assault
to include "indecent handling or touching" of a person under the age of 16, when
considered in light of statute as a whole, was sufficiently precise when measured by
common understanding to give adequate warning of the denounced conduct and to
meet constitutional standards of certainty. State v. Minns, 80 N.M. 269, 454 P.2d 355
(Ct. App.), cert. denied, 80 N.M. 234, 453 P.2d 597 (1969).

Specific intent not an element. - The legislature did not intend to adopt a requirement
of specific sexual intent as an element of this section. State v. Pierce, 110 N.M. 76, 792
P.2d 408 (1990).

Unlawfulness as an element. - By defining criminal sexual contact of a minor as
"unlawfully and intentionally" touching a child's intimate parts, the legislature properly
intended that the state must establish the unlawfulness of the touching as a distinct
element of the offense. State v. Osborne, 111 N.M. 654, 808 P.2d 624 (1991).

Contributing to delinquency of a minor is separate offense. - The legislature
intended for the crimes of criminal sexual contact of a minor and contributing to the
delinquency of a minor to be separate crimes, punishable separately even when unitary
conduct violates both statutes. Therefore, convictions under both statutes do not violate
double jeopardy principles. State v. Trevino, 116 N.M. 528, 865 P.2d 1172 (1993).

Sufficiency of notice of crime charged. - Where a child was charged with unlawfully
and intentionally touching or applying force to the intimate parts of his sister, and the
charging document contained not only a time frame, but the name of the alleged victim,
the child was given adequate notice to enable him to prepare a defense and to assure
that any conviction or acquittal would be res judicata against a subsequent prosecution
for the same offense. State v. Benny E. 110 N.M. 237, 794 P.2d 380 (Ct. App. 1990).

Construction of former law. - Words "indecent handling or touching" in former 40A-9-
9, 1953 Comp., relating to sexual assault, when considered in context would mean such
handling or touching as the common sense of society would regard as improper and



morally indelicate. State v. Minns, 80 N.M. 269, 454 P.2d 355 (Ct. App.), cert. denied,
80 N.M. 234, 453 P.2d 597 (1969).

Statements part of res gestae. - In prosecution for sexual assault upon four year old
female child, statements made by victim within 45 minutes after awaking, crying and
scared, upon being discovered in bed with defendant, could be seen as
contemporaneous with shocked condition and as spontaneous utterances, and were
properly admitted under the res gestae exception to the hearsay rule. State v. Apodaca,
80 N.M. 244, 453 P.2d 764 (Ct. App. 1969).

Similar prior acts. - Admission into evidence of prior sexual acts between defendant
and prosecuting witness similar to those charged in conviction for indecent handling and
touching of girl under age of 16 was not an abuse of trial court's discretion as a matter
of law. State v. Minns, 80 N.M. 269, 454 P.2d 355 (Ct. App.), cert. denied, 80 N.M. 234,
453 P.2d 597 (1969).

In a prosecution for criminal sexual contact with a minor, the admission of evidence of
prior "bad" acts, including uncharged sexual battery dating back to the victim's early
childhood, was not error. The evidence corroborated the victim's testimony and placed
the charged acts in context. The evidence of defendant's treatment of the victim was
relevant to the issue of credibility and not merely offered to show defendant's character
and propensity to commit the crime. State v. Landers, 115 N.M. 514, 853 P.2d 1270 (Ct.
App. 1993).

Physical evidence is not required to support a conviction under this section. State v.
Landers, 115 N.M. 514, 853 P.2d 1270 (Ct. App. 1993).

Child's testimony sufficient. - The uncorroborated testimony of a minor child
competent to testify, unless there be something inherently improbable in it, is deemed
substantial evidence and sufficient to uphold a conviction. State v. Trujillo, 60 N.M. 277,
291 P.2d 315 (1955).

Corroboration was not essential to conviction in a prosecution for indecent handling
and touching of a minor under 18 years of age. State v. Truijillo, 60 N.M. 277, 291 P.2d
315 (1955).

Use of a position of authority to coerce sexual contact may be proven inferentially
and although the position of employer in and of itself does not necessarily establish the
use of that position as coercion, where there exists sufficient connection between the
employment and the sexual contact, the jury can appropriately infer that the employer
used coercion. State v. Trevino, 113 N.M. 804, 833 P.2d 1170 (Ct. App.), aff'd sub nom.
State v. Orosco, 113 N.M. 780, 833 P.2d 1146 (1992).

Instruction on time limitation properly refused. - Where time limitation was not an
essential element of the offenses of contributing to the delinquency of a minor and
criminal sexual contact of a minor, no error was committed by the court's failure to



instruct the jury on time limitations in connection with the charges at issue. State v.
Cawley, 110 N.M. 705, 799 P.2d 574 (1990).

Instruction on intoxication improperly refused. - Where trial court by instruction fixed
specific intent as an essential ingredient of offense charged, sexual assault of female
under the age of 16, refusal to instruct on defense of intoxication was reversible error.
State v. Rayos, 77 N.M. 204, 420 P.2d 314 (1967).

No instruction on touchings' lawfulness absent evidence. - Although the defendant
contended that all touching of the victim was colorably lawful, there was no evidence
from which the jury could infer that the particular touchings that the state sought to
prove were lawful. The only way to view the defendant's evidence was that he did not
touch the victim whatsoever in the manner the state alleged and that all of his other
touchings were lawful. Because the defendant did not allege that the particular
touchings forming the basis for the charges were lawful, the issue of the lawfulness of
those touchings was not at issue, and the trial court's failure to give a lawfulness
instuction was not fundamental error. State v. Landers, 115 N.M. 514, 853 P.2d 1270
(Ct. App. 1993).

Evidence sufficient to support conviction. - Father's conviction on two counts of
criminal sexual contact of a minor was supported by substantial evidence, including the
testimony of the child and a therapist who interviewed the child. State v. Newman, 109
N.M. 263, 784 P.2d 1006 (Ct. App. 1989).

Evidence consisting of the testimony of the victim's counselor and the victim herself was
sufficient to support convictions of criminal sexual contact with a minor and criminal
sexual penetration of a minor. State v. Ortiz-Burciaga, 1999-NMCA-146, 993 P.2d 96,
cert. denied, 128 N.M. 149, 990 P.2d 823 (1999).

Evidence was sufficient to demonstrate that defendant coerced a 16-year old boy to
submit to sexual contact by using his position as employer, where defendant, who had
hired the boy to help repair appliances, closed the doors and windows when the boy
indicated a desire to leave after defendant made sexual advances. State v. Corbin, 111
N.M. 707, 809 P.2d 57 (Ct. App. 1991).

Jury could infer coercion resulted from the employment relationship. First, the sexual
contact took place on a job site owned by defendant, who had sole supervisory control
not only over the premises but also over the victim. Second, defendant assigned victim
to a small ticket booth where all of the incidents of sexual contact took place. State v.
Trevino, 113 N.M. 804, 833 P.2d 1170 (Ct. App.), aff'd sub nom. State v. Orosco, 113
N.M. 780, 833 P.2d 1146 (1992).

Law reviews. - For symposium, "The Impact of the Equal Rights Amendment on the
New Mexico Criminal Code," see 3 N.M.L. Rev. 106 (1973).



Am. Jur. 2d, A.L.R. and C.J.S. references. - Remoteness in time of other similar
offenses committed by accused as affecting admissibility of evidence thereof in
prosecution for sex offense, 88 A.L.R.3d 8.

Modern status of admissibility, in statutory rape prosecution, of complainant's prior
sexual acts or general reputation for unchastity, 90 A.L.R.3d 1286.

Validity and construction of statute defining crime of rape to include activity traditionally
punishable as sodomy or the like, 3 A.L.R.4th 1009.

Walking cane as deadly or dangerous weapon for purposes of statutes aggravating
offenses such as assault and robbery, 8 A.L.R.4th 842.

Parts of the human body, other than feet, as deadly or dangerous weapons for
purposes of statutes aggravating offenses such as assault and robbery, 8 A.L.R.4th
1268.

Constitutionality, with respect to accused's rights to information or confrontation, of
statute according confidentiality to sex crime victim's communications to sexual
counselor, 43 A.L.R.4th 395.

Sexual child abuser's civil liability to child's parent, 54 A.L.R.4th 93.

Liability of church or religious society for sexual misconduct of clergy, 5 A.L.R.5th 530.

6A C.J.S. Assault and Battery § 123.

30-9-14. Indecent exposure.

A. Indecent exposure consists of a person knowingly and intentionally exposing his
primary genital area to public view.

B. As used in this section, "primary genital area" means the mons pubis, penis,
testicles, mons veneris, vulva or vagina.

C. Whoever commits indecent exposure is guilty of a misdemeanor.
D. In addition to any punishment provided pursuant to the provisions of this section, the
court shall order a person convicted for committing indecent exposure to participate in

and complete a program of professional counseling at his own expense.

History: 1953 Comp., 8 40A-9-24, enacted by Laws 1975, ch. 109, 8§ 5; 1996, ch. 84, §
1.

ANNOTATIONS



Cross references. - For provision that testimony of victim hereunder need not be
corroborated, see 30-9-15 NMSA 1978.

For limitations on testimony regarding victim's past sexual conduct, see 30-9-16 NMSA
1978.

The 1996 amendment, effective July 1, 1996, rewrote and designated the existing
language as Subsections A through C, and added Subsection D.

Vehicle on public street as "public view". - The cab of a pickup truck parked on a
public street in daylight hours is open to the public view and the actions of a defendant
in calling an 11 year-old girl to a window on the pretext of asking directions
consequently fall within the meaning of indecent exposure under this section. State v.
Artrip, 112 N.M. 87, 811 P.2d 585 (Ct. App. 1991).

No exposure to "public view". - The defendant, who deliberately displayed his genital
area before a minor child in the household wherein he was living, did not indecently
expose himself to "public view" as proscribed by this section. State v. Romero, 103 N.M.
532, 710 P.2d 99 (Ct. App. 1985).

Prosecutrix' prior sexual conduct. - In prosecution for indecent exposure before
female child under 18, where questions asked of prosecutrix on cross-examination
relating to specific prior acts of sexual misconduct were allowed by the trial court on
theory that they were an attack upon her credibility, the permitting or limiting of extent of
such questioning was well within discretion of the court. State v. McKinzie, 72 N.M. 23,
380 P.2d 177 (1963).

Contributing to delinquency of a minor is separate offense. - An element of
indecent exposure is that the defendant's acts take place in "public view;" there is no
such element in contributing to delinquency of a minor, and the trial court's refusal to
give the instruction as a lesser included offense was proper. State v. Henderson, 116
N.M. 537, 865 P.2d 1181 (1993), overruled in part on other grounds, State v. Meadors,
121 N.M. 38, 908 P.2d 731 (1995).

In prosecution for indecent exposure before female child under age of 18, question to
defendant's wife regarding a prior second-degree rape charge filed against her
husband, posed after she testified that his sexual morality had never been called into
guestion, related only to the character of defendant, which he himself had placed in
issue by taking the stand, and claimed prejudice was unavailing to him. State v.
McKinzie, 72 N.M. 23, 380 P.2d 177 (1963).

Cross-examination prejudicial. - It was an abuse of discretion for trial court to permit
the cross-examination of defendant in prosecution for indecent demonstration or
exposure in presence of female under 16, to be conducted to the extent and in the
manner disclosed by the record, where for purpose of attacking defendant's credibility
the prosecutor asked about specified lewd acts with his young daughter, describing the



acts, unnecessarily repeating his questions, framing his interrogations as assertions and
challenging defendant's denials, with result that defendant was denied a fair trial. State
v. Hargrove, 81 N.M. 145, 464 P.2d 564 (Ct. App. 1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 50 Am. Jur. 2d Lewdness, Indecency and
Obscenity 88 2, 17.

Criminal offense predicated upon indecent exposure, 93 A.L.R. 996, 94 A.L.R.2d 1353.
Topless or bottomless dancing or similar conduct as offense, 49 A.L.R.3d 1084.

What constitutes "public place" within meaning of statutes prohibiting commission of
sexual act in public place, 96 A.L.R.3d 692.

Indecent exposure: what is "person”, 63 A.L.R.4th 1040.

Regulation of exposure of female, but not male breasts, 67 A.L.R.5th 431.

30-9-14.1. Indecent dancing.

Indecent dancing consists of a person knowingly and intentionally exposing his intimate
parts to public view while dancing or performing in a licensed liquor establishment.
"Intimate parts" means the mons pubis, penis, testicles, mons veneris, vulva, female
breast or vagina. As used in this section, "female breast" means the areola, and
"exposing" does not include any act in which the intimate part is covered by any
nontransparent material.

Whoever commits indecent dancing is guilty of a petty misdemeanor.
A liquor licensee, his transferee or their lessee or agent who allows indecent dancing on
the licensed premises is guilty of a petty misdemeanor and his license may be

suspended or revoked pursuant to the provisions of the Liquor Control Act.

History: 1978 Comp., 8 30-9-14.1, enacted by Laws 1979, ch. 403, 8 1; 1981, ch. 41, §
1.

ANNOTATIONS
Liquor Control Act. - See 60-3A-1 NMSA 1978 and notes thereto.
Constitutionality. - The state's regulatory power under the twenty-first amendment
outweighs any first amendment interest in nude dancing and therefore this section is

constitutional insofar as it applies to the prohibition of indecent dancing in licensed
liquor establishments. Nall v. Baca, 95 N.M. 783, 626 P.2d 1280 (1980).



Law reviews. - For note, "Constitutional Law - Regulating Nude Dancing in Liquor
Establishments - The Preferred Position of the Twenty-First Amendment - Nall v. Baca,
see 12 N.M.L. Rev. 611 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Topless or bottomless dancing or similar
conduct as offense, 49 A.L.R.3d 1084.

What constitutes "public place" within meaning of statutes prohibiting commission of
sexual act in public place, 96 A.L.R.3d 692.

30-9-14.2. Indecent waitering.

Indecent waitering consists of a person knowingly and intentionally exposing his
intimate parts to public view while serving beverage or food in a licensed liquor
establishment. "Intimate parts" means the mons pubis, penis, testicles, mons veneris,
vulva, female breast or vagina. As used in this section, "female breast" means the
areola and "exposing" does not include any act in which the intimate part is covered by
any nontransparent material.

Whoever commits indecent waitering is guilty of a petty misdemeanor.
A liquor licensee or his lessee or agent who allows indecent waitering on the licensed
premises is guilty of a petty misdemeanor and his license may be suspended or

revoked pursuant to the provisions of the Liquor Control Act.

History: 1978 Comp., 8 30-9-14.2, enacted by Laws 1979, ch. 403, 8§ 2; 1981, ch. 41, §
2.

ANNOTATIONS
Liquor Control Act. - See 60-3A-1 NMSA 1978 and notes thereto.
Am. Jur. 2d, A.L.R. and C.J.S. references. - What constitutes "public place" within
meaning of statutes prohibiting commission of sexual act in public place, 96 A.L.R.3d

692.

67 C.J.S. Obscenity 8 5.

30-9-14.3. Aggravated indecent exposure.

A. Aggravated indecent exposure consists of a person knowingly and intentionally
exposing his primary genital area to public view in a lewd and lascivious manner, with
the intent to threaten or intimidate another person, while committing one or more of the
following acts or criminal offenses:

(1) exposure to a child less than eighteen years of age;



(2) assault, as provided in Section 30-3-1 NMSA 1978;
(3) aggravated assault, as provided in Section 30-3-2 NMSA 1978;

(4) assault with intent to commit a violent felony, as provided in Section 30-3-3 NMSA
1978,

(5) battery, as provided in Section 30-3-4 NMSA 1978;

(6) aggravated battery, as provided in Section 30-3-5 NMSA 1978;

(7) criminal sexual penetration, as provided in Section 30-9-11 NMSA 1978; or
(8) abuse of a child, as provided in Section 30-6-1 NMSA 1978.

B. As used in this section, "primary genital area" means the mons pubis, penis,
testicles, mons veneris, vulva or vagina.

C. Whoever commits aggravated indecent exposure is guilty of a fourth degree felony.
D. In addition to any punishment provided pursuant to the provisions of this section, the
court shall order a person convicted for committing aggravated indecent exposure to
participate in and complete a program of professional counseling at his own expense.
History: Laws 1996, ch. 84, § 2.

ANNOTATIONS

Effective dates. - Laws 1996, ch. 84, § 3 makes the act effective on July 1, 1996.

30-9-15. Corroboration.

The testimony of a victim need not be corroborated in prosecutions under Sections 2
through 5 [30-9-11 to 30-9-14 NMSA 1978] of this act and such testimony shall be
entitled to the same weight as the testimony of victims of other crimes under the
Criminal Code.

History: 1953 Comp., 8 40A-9-25, enacted by Laws 1975, ch. 109, § 6.
ANNOTATIONS

Corroboration formerly. - For case law requiring corroboration prior to enactment of
this section, see notes under 30-9-11 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 65 Am. Jur. 2d Rape 88 94 to 99; 70A
Am. Jur. 2d Sodomy 88 70 to 76.



Modern status of admissibility, in forcible rape prosecution, of complainant's general
reputation for unchastity, 95 A.L.R.3d 1181.

Modern status of rule regarding necessity for corroboration of victim's testimony in
prosecution for sexual offense, 31 A.L.R.4th 120.

75 C.J.S. Rape § 78.
30-9-16. Testimony; limitations; in camera hearing.

A. As a matter of substantive right, in prosecutions pursuant to the provisions of
Sections 30-9-11 through 30-9-15 NMSA 1978, evidence of the victim's past sexual
conduct, opinion evidence of the victim's past sexual conduct or of reputation for past
sexual conduct, shall not be admitted unless, and only to the extent that the court finds
that, the evidence is material to the case and that its inflammatory or prejudicial nature
does not outweigh its probative value.

B. As a matter of substantive right, in prosecutions pursuant to the provisions of
Sections 30-9-11 through 30-9-15 NMSA 1978, evidence of a patient's psychological
history, emotional condition or diagnosis obtained by an accused psychotherapist during
the course of psychotherapy shall not be admitted unless, and only to the extent that,
the court finds that the evidence is material and relevant to the case and that its
inflammatory or prejudicial nature does not outweigh its probative value.

C. If the evidence referred to in Subsection A or B of this section is proposed to be
offered, the defendant shall file a written motion prior to trial. The court shall hear the
pretrial motion prior to trial at an in camera hearing to determine whether the evidence
is admissible pursuant to the provisions of Subsection A or B of this section. If new
information, which the defendant proposes to offer pursuant to the provisions of
Subsection A or B of this section, is discovered prior to or during the trial, the judge shall
order an in camera hearing to determine whether the proposed evidence is admissible.
If the proposed evidence is deemed admissible, the court shall issue a written order
stating what evidence may be introduced by the defendant and stating the specific
guestions to be permitted.

History: 1953 Comp., 8 40A-9-26, enacted by Laws 1975, ch. 109, 8 7; 1993, ch. 177,
§ 4.

ANNOTATIONS

The 1993 amendment, effective July 1, 1993, substituted "30-9-11 through 30-9-15
NMSA 1978" for "2 through 6 of this act" near the beginning of Subsection A; added
present Subsection B, redesignating former Subsection B as present Subsection C; in
Subsection C, inserted "referred to in Subsection A or B of this section" in the first
sentence, inserted "or B" in the second and third sentences, and deleted "under



Subsection A of this section" from the end of the third sentence; and made stylistic
changes throughout Subsections A and C.

Severability clauses. - Laws 1975, ch. 109, § 9, provides for the severability of the act
if any part or application thereof is held invalid.

Section is not unconstitutional on its face. State v. Herrera, 92 N.M. 7, 582 P.2d 384
(Ct. App.), cert. denied, 91 N.M. 751, 580 P.2d 972 (1978).

The fact that this section attempts to regulate practice and procedure in district courts in
regard to a victim's past sexual conduct does not mean that the legislation is
unconstitutional in that it violates the provisions for separation of governmental power.
State v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.), cert. denied, 91 N.M. 751, 580
P.2d 972 (1978).

This section was intended to encourage reporting of rapes by minimizing intrusive
inquiry into the personal affairs of the victim. State v. Romero, 94 N.M. 22, 606 P.2d
1116 (Ct. App. 1980), overruled on other grounds, State v. Johnson, 1997-NMSC-036,
123 N.M. 640, 944 P.2d 869 (1997).

Section protects victim against unwarranted invasions of her privacy. - In addition
to its effect in insulating the jury from prejudicial material, this section serves to protect
the victim of the crime against unwarranted invasions of her privacy. State v. Romero,
94 N.M. 22, 606 P.2d 1116 (Ct. App. 1980), overruled on other grounds, State v.
Johnson, 1997-NMSC-036, 123 N.M. 640, 944 P.2d 869 (1997).

The statute is designed to minimize intrusive inquiry into a rape complainant's private
life. State v. Ramos, 115 N.M. 718, 858 P.2d 94 (Ct. App. 1993).

Section not in conflict with rules. - The procedures in this section do not conflict, but
rather are consistent, with Rule 36, N.M.R. Crim. P. (now see Rule 5-603), regarding
pretrial hearings. State v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.), cert. denied, 91
N.M. 751, 580 P.2d 972 (1978).

The balancing approach to be applied in admitting evidence concerning past sexual
conduct under this section does not conflict, but rather is consistent, with Rule 403,
N.M.R. Evid. State v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.), cert. denied, 91 N.M.
751, 580 P.2d 972 (1978).

Once a showing sufficient to raise an issue as to relevancy of past sexual conduct is
made, the balancing test of this section and of Rule 403, N.M.R. Evid. (now see Rule
11-403) is to be applied in determining admissibility. State v. Herrera, 92 N.M. 7, 582
P.2d 384 (Ct. App.), cert. denied, 91 N.M. 751, 580 P.2d 972 (1978).

There is no conflict between this section and Rule 405, N.M.R. Evid. (now see Rule 11-
405), regarding methods of proving character, because the balancing approach of Rule



403, N.M.R. Evid. (now see Rule 11-403) is also applicable to evidence admissible
under Rule 405, N.M.R. Evid. State v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.), cert.
denied, 91 N.M. 751, 580 P.2d 972 (1978).

Section is not limited to sex by consent; rather, its unlimited wording applies to all
forms of past sexual conduct, so that a prior rape is past sexual conduct within the
meaning of this section. State v. Montoya, 91 N.M. 752, 580 P.2d 973 (Ct. App.), cert.
denied, 91 N.M. 751, 580 P.2d 972 (1978).

Section does not protect against waiver of privilege not to disclose medical
records. - In a prosecution for criminal sexual penetration, this section did not apply to
give the victim the right to release her medical and psychotherapy records to the police
and state's attorneys and then invoke an absolute privilege against in camera inspection
by the court or subsequent disclosure to other parties. State v. Gonzales, 1996-NMCA-
026, 121 N.M. 421, 912 P.2d 297.

Discretion of trial court. - In prosecution for indecent exposure before female child
under 18, where questions asked of prosecutrix on cross-examination relating to
specific acts of sexual misconduct were allowed by the court on theory that they were
an attack upon her credibility, the permitting or limiting of extent of such questioning was
well within discretion of the trial court. State v. McKinzie, 72 N.M. 23, 380 P.2d 177
(1963).

Limited psychiatric examination of victim permissible. - Insofar as a psychiatric
examination probes the past sexual behavior of the victim, it is within the terms of this
section. State v. Romero, 94 N.M. 22, 606 P.2d 1116 (Ct. App. 1980), overruled on
other grounds, State v. Johnson, 1997-NMSC-036, 123 N.M. 640, 944 P.2d 869 (1997).

Prior accusations of sexual misconduct. - In a prosecution for sexual misconduct,
the trial court did not err in denying the defendant's request to call the victim's stepfather
and the defendant's wife to testify that the victim had previously falsely accused the
stepfather of sexual misconduct. State v. Scott, 113 N.M. 525, 828 P.2d 958 (Ct. App.
1991), cert. quashed, 113 N.M. 524, 828 P.2d 957 (1992).

Victim's past sexual conduct not admissible. - Even though evidence of a victim's
prior sexual conduct may be admissible to show bias, motive to fabricate or for other
purposes consistent with the constitutional right of confrontation, the trial court did not
err in rejecting such evidence where defendant failed to show that it was material and
relevant, and that its probative value equaled or outweighed its inflammatory nature.
State v. Johnson, 1997-NMSC-036, 123 N.M. 640, 944 P.2d 869.

Victim's past sexual conduct in itself indicates nothing concerning consent in
particular case. State v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.), cert. denied, 91
N.M. 751, 580 P.2d 972 (1978). See State v. Romero, 94 N.M. 22, 606 P.2d 1116 (Ct.
App. 1980), overruled on other grounds, State v. Johnson, 1997-NMSC-036, 123 N.M.
640, 944 P.2d 869 (1997).



Victim's virginity relevant if consent at issue. - Evidence of a victim's virginity is
relevant in cases involving alleged forcible criminal sexual penetration where the
consent of the victim is at issue. State v. Singleton, 102 N.M. 66, 691 P.2d 67 (Ct. App.
1984).

Previous chastity immaterial. - Ordinarily the previous chastity of prosecuting witness
is immaterial in a statutory rape case. State v. Armijo, 64 N.M. 431, 329 P.2d 785
(1958).

Probative value of evidence of victim's past sexual activity must be weighed
against its prejudicial effect, and its prejudicial effect is great. State v. Romero, 94 N.M.
22,606 P.2d 1116 (Ct. App. 1980), overruled on other grounds, State v. Johnson, 1997-
NMSC-036, 123 N.M. 640, 944 P.2d 869 (1997).

The discretion of the trial court to exclude evidence of sexual conduct must be weighed
against a criminal defendant's constitutional right to confront witnesses. Manlove v.
Sullivan, 108 N.M. 471, 775 P.2d 237 (1989).

Evidence of a minor's past sexual history was properly excluded since that evidence
was not relevant to the charge of contributing to the delinquency of a minor. State v.
Lucero, 118 N.M. 696, 884 P.2d 1175 (Ct. App. 1994).

Past conduct negativing defendant's paternity. - Exception to the rule that previous
chastity of victim is immaterial might be where her pregnancy is shown and testimony
given that defendant was father of the child, as there the testimony of prior sexual acts
might be pertinent on rebuttal as tending to show that another might have been the
cause of such condition. State v. Armijo, 64 N.M. 431, 329 P.2d 785 (1958).

Issue of penetration. - Trial court did not err in refusing to permit cross-examination of
prosecuting witness in prosecution for statutory rape concerning prior acts of
intercourse with other men, where sole reason advanced by defendant's counsel for
admissibility was on the issue of penetration, an issue about which there was no
genuine controversy. State v. Armijo, 64 N.M. 431, 329 P.2d 785 (1958).

Prior acts with defendant. - Admission into evidence of prior sexual acts between
defendant and prosecuting witness similar to those charged in prosecution for indecent
handling and touching of girl under age of 16 was not an abuse of trial court's discretion
as matter of law. State v. Minns, 80 N.M. 269, 454 P.2d 355 (Ct. App.), cert. denied, 80
N.M. 234, 453 P.2d 597 (1969).

Trial court did not err in allowing a child-victim to testify about his sexual conduct with
defendant while in California and before moving to New Mexico, where the California
episodes were relevant to the episodes in New Mexico. State v. Gillette, 102 N.M. 695,
699 P.2d 626 (Ct. App. 1985).



Evidence of past sexual encounter of victim and third party. - Trial court acted
within its discretion in suppressing evidence of a past sexual encounter of the victim and
a third party during which the victim allegedly affixed the ropes found on the bed to
restrain the third party in the course of consensual sexual activity, where such evidence
was irrelevant to defendant's culpability for the crimes charged, advanced no legitimate
defense, excuse, or justification for the crimes charged, and were likely to inject false
issues and confuse the jury. State v. Swafford, 109 N.M. 132, 782 P.2d 385 (Ct. App.
1989).

Testimony offered for fabrication defense. - For testimony offered for a fabrication
defense in a prosecution for kidnapping, criminal sexual prosecution, and aggravated
assault, see Manlove v. Tansy, 981 F.2d 473 (10th Cir. 1992).

Law reviews. - For article, "Survey of New Mexico Law, 1979-80: Evidence," see 11
N.M.L. Rev. 159 (1981).

For annual survey of New Mexico law relating to criminal procedure, see 12 N.M.L. Rev.
271 (1982).

For note, "Striking the Right Balance in New Mexico's Rape Shield Law - State v.
Johnson," see 28 N.M.L. Rev. 611 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 50 Am. Jur. 2d Lewdness, Indecency and
Obscenity § 34 et seq.; 65 Am. Jur. 2d Rape 88 82 to 87; 70A Am. Jur. 2d Sodomy 88§
54 to 57.

Evidence of complaint by victim of rape who is not a witness, 157 A.L.R. 1359.

Admissibility, in prosecution for sexual offense, of evidence of other similar offenses, 77
A.L.R.2d 841, 2 A.L.R.4th 330.

Validity and construction of constitution on statute authorizing exclusion of public in sex
offense cases, 39 A.L.R.3d 852.

Modern status of admissibility, in forcible rape prosecution, of complainant's prior sexual
acts, 94 A.L.R.3d 257.

Modern status of admissibility, in forcible rape prosecution, of complainant's general
reputation for unchastity, 95 A.L.R.3d 1181.

Admissibility of evidence of character or reputation of party in civil action for sexual
assault on issues other than impeachment, 100 A.L.R.3d 569.

Constitutionality of "rape shield" statute restricting use of evidence of victim's sexual
experiences, 1 A.L.R.4th 283.



Constitutionality, with respect to accused's rights to information or confrontation, of
statute according confidentiality to sex crime victim's communications to sexual
counselor, 43 A.L.R.4th 395.

Impeachment or cross-examination of prosecuting witness in sexual offense trial by
showing that prosecuting witness threatened to make similar charges against other
persons, 71 A.L.R.4th 448.

Impeachment or cross-examination of prosecuting witness in sexual offense trial by
showing that similar charges were made against other persons, 71 A.L.R.4th 469.

Admissibility in prosecution for sex offense of evidence of victim's sexual activity after
the offense, 81 A.L.R.4th 1076.

Admissibility of evidence that juvenile prosecuting witness in sex offense case had prior
sexual experience for purposes of showing alternative source of child's ability to
describe sex acts, 83 A.L.R.4th 685.

75 C.J.S. Rape 88 63; 81 C.J.S. Sodomy § 10.

30-9-17. Videotaped depositions of alleged victims who are under
sixteen years of age; procedure; use in lieu of direct testimony.

A. In any prosecution for criminal sexual penetration or criminal sexual contact of a
minor, upon motion of the district attorney and after notice to the opposing counsel, the
district court may, for a good cause shown, order the taking of a videotaped deposition
of any alleged victim under the age of sixteen years. The videotaped deposition shall be
taken before the judge in chambers in the presence of the district attorney, the
defendant and his attorneys. Examination and cross-examination of the alleged victim
shall proceed at the taking of the videotaped deposition in the same manner as
permitted at trial under the provisions of Rule 611 of the New Mexico Rules of Evidence
[Rule 11-611]. Any videotaped deposition taken under the provisions of this act [this
section] shall be viewed and heard at the trial and entered into the record in lieu of the
direct testimony of the alleged victim.

B. For the purposes of this section, "videotaped deposition" means the visual recording
on a magnetic tape, together with the associated sound, of a witness testifying under
oath in the course of a judicial proceeding, upon oral examination and where an
opportunity is given for cross-examination in the presence of the defendant and
intended to be played back upon the trial of the action in court.

C. The supreme court may adopt rules of procedure and evidence to govern and
implement the provisions of this act.

D. The cost of such videotaping shall be paid by the state.



E. Videotapes which are a part of the court record are subject to a protective order of
the court for the purpose of protecting the privacy of the victim.

History: 1953 Comp., 8 40A-9-27, enacted by Laws 1978, ch. 98, § 1.
ANNOTATIONS

Defendant absent from trial voluntarily. - Factors articulated in State v. Clements,
108 N.M. 13, 765 P.2d 1195 (Ct. App. 1988), as to waiver of right to be present being
occasioned by the voluntary absence of an accused, were to be applied only when the
defendant was absent from trial voluntarily. State v. Rodriguez, 114 N.M. 265, 837 P.2d
459 (Ct. App. 1992).

Record insufficient to justify denial of right to confront victim. - Where a child was
charged with criminal sexual contact with his sister, and, at trial, the victim testified in
chambers with only counsel and the judge present and the accused observed the victim
testify on a video monitor located in another room, the procedure was invalid without
particularized findings of special harm to the particular child witness which are
supported by substantial evidence, because the accused child's right of confrontation
requires that he be permitted to confront each of the witnesses against him, including
the child victim. State v. Benny E. 110 N.M. 237, 794 P.2d 380 (Ct. App. 1990).

Right of confrontation not denied. - In a prosecution for criminal sexual contact with a
minor, use of the victim's videotaped deposition did not deny the defendant the right of
confrontation: the defendant was not deprived of his right to fairly and fully cross-
examine the child during the deposition, and the jury, which heard the child's testimony
and viewed the child, via videotape, while she testified, had an adequate opportunity to
observe the child's demeanor. State v. Vigil, 103 N.M. 583, 711 P.2d 28 (Ct. App. 1985).

Videotaping depositions of victims of sex crimes, while defendant was required to
remain in a control room instead of the room in which the testimony was given, was
consistent with this section and Rule 5-504, and no violation of defendant's right to
confrontation occurred. State v. Tafoya, 108 N.M. 1, 765 P.2d 1183 (Ct. App.), cert.
denied, 107 N.M. 785, 765 P.2d 758 (1988), cert. denied, 489 U.S. 1097, 109 S. Ct.
1572, 103 L. Ed. 2d 938 (1989).

In a prosecution for sexual abuse, trial judge did not abuse his discretion in allowing the
children to testify by way of depositions that were videotaped outside the presence of
the defendant and then shown to the jury, as he made the requisite findings that the
individualized harm which would otherwise result in the child victims outweighed the
defendant's right to a face-to-face confrontation with his accusers. State v. Fairweather,
116 N.M. 456, 863 P.2d 1077 (1993).

Showing of traumatic effect. - Showing a traumatic effect upon the child is sufficient to
render the child unavailable to testify. Vigil v. Tansy, 917 F.2d 1277 (10th Cir. 1990),
cert. denied, 498 U.S. 1100, 111 S. Ct. 995, 112 L. Ed. 2d 1078 (1991).



Deposition need not be taken to charging paper on which defendant ultimately
tried. - There is nothing in Rule 5-504 requiring a deposition to be taken pursuant to the
charging paper upon which defendant is ultimately tried. A deposition may be taken
pursuant to a complaint and then introduced at a trial on an indictment or information.
State v. Larson, 107 N.M. 85, 752 P.2d 1101 (Ct. App. 1988).

Second deposition admitted into evidence. - While it appears that the procedure
outlined in this section and Rule 5-504 contemplates only one deposition, at which
defense counsel should be on notice that this is his chance to confront the victim,
although defendant never alerted the trial court why, following a deposition, a new video
deposition was necessary, and he never specifically informed the appellate court, with
references to the record, why a new video deposition was necessary, it could not be
said that the trial court erred in allowing defendant to take a second deposition and then
allowing both the first and second videotaped depositions into evidence. State v.
Larson, 107 N.M. 85, 752 P.2d 1101 (Ct. App. 1988).

Mistrial declared where tape inaudible at trial. - Where videotape of testimony of 11-
year-old victim of alleged criminal sexual penetration was inaudible at trial and child was
unavailable to testify in person because of iliness and possible emotional harm, there
existed a manifest necessity for declaring a mistrial so that double jeopardy did not bar
defendant's retrial. State v. Messier, 101 N.M. 582, 686 P.2d 272 (Ct. App. 1984).

Consideration of whether evidence subject to public inspection. - Any
determination of whether items of evidence are properly subject to public inspection and
copying must necessarily consider the likelihood of injury to parties not involved in the
particular case at bar. State ex rel. Bingaman v. Brennan, 98 N.M. 109, 645 P.2d 982
(1982).

Waiver of required state showing. - In a prosecution for criminal sexual penetration of
a minor, since in order to gain a continuance the defendant had agreed to allow the
admission of videotaped depositions at trial, he could not complain on appeal that the
state failed to make the requisite showing for admissibility of the depositions. State v.
Trujillo, 119 N.M. 772, 895 P.2d 672 (Ct. App. 1995).

Law reviews. - For annual survey of criminal procedure in New Mexico, see 18 N.M.L.
Rev. 345 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Closed-circuit television witness
examination, 61 A.L.R.4th 1155.

30-9-18. Alleged victims who are under thirteen years of age;
psychological evaluation.

In any prosecution for criminal sexual penetration or criminal sexual contact of a minor,
if the alleged victim is under thirteen years of age, the court may hold an evidentiary
hearing to determine whether to order a psychological evaluation of the alleged victim



on the issue of competency as a witness. If the court determines that the issue of
competency is in sufficient doubt that the court requires expert assistance, then the
court may order a psychological evaluation of the alleged victim, provided however, that
if a psychological evaluation is ordered it shall be conducted by only one psychologist or
psychiatrist selected by the court who may be utilized by either or both parties; further
provided that if the alleged victim has been evaluated on the issue of competency
during the course of investigation by a psychologist or psychiatrist selected in whole or
in part by law enforcement officials, the psychological evaluation, if any, shall be
conducted by a psychologist or psychiatrist selected by the court upon the
recommendation of the defense.

History: Laws 1987, ch. 118, § 1.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - Witnesses: child competency statutes, 60
A.L.R.4th 369.

ARTICLE 10

MARITAL AND FAMILIAL OFFENSES

30-10-1. Bigamy.

Bigamy consists of knowingly entering into a marriage by or with a person who has

previously contracted one or more marriages which have not been dissolved by death,

divorce or annulment. Both parties may be principals.

Whoever commits bigamy is guilty of a fourth degree felony.

History: 1953 Comp., 8 40A-10-1, enacted by Laws 1963, ch. 303, § 10-1.
ANNOTATIONS

Cohabitation without marriage contrary to public policy Prior to its repeal, 30-10-2

NMSA 1978 declared cohabitation a criminal offense. Bivians v. Denk, 98 N.M. 722, 652

P.2d 744 (Ct. App. 1982).

Meaning clear. - The meaning of "bigamy" as used in Code 1915, § 1775 was

universally understood, and no language could have been employed which would have

made clearer the intention of the legislature. State v. Lindsey, 26 N.M. 526, 194 P. 877

(1921).

Indictment. - It was not necessary to allege knowledge or intention in an indictment for
bigamy. State v. Lindsey, 26 N.M. 526, 194 P. 877 (1921).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 10 Am. Jur. 2d Bigamy 88 1 to 5.
Common-law marriage, prosecution based on, 70 A.L.R. 1036.

Validation of marriage by death of former spouse, 95 A.L.R. 1292.

Mistake as to validity or effect of divorce as defense to, 56 A.L.R.2d 915.

Crimes against spouse within exception permitting testimony by one spouse against
other in criminal prosecution - modern state cases, 74 A.L.R.4th 223.

10 C.J.S. Bigamy § 2 et seq.

30-10-2. Repealed.
ANNOTATIONS

Repeals. - Laws 2001, ch. 32, § 1 repeals 30-10-2 NMSA 1978, as enacted by Laws
1963, ch. 303, 8§ 10-2, relating to unlawful cohabitation and the penalties subscribed
thereto, effective June 15, 2001. For provisions of former section, see 1994
Replacement Pamphlet.

30-10-3. Incest.

Incest consists of knowingly intermarrying or having sexual intercourse with persons
within the following degrees of consanguinity: parents and children including
grandparents and grandchildren of every degree, brothers and sisters of the half as well
as of the whole blood, uncles and nieces, aunts and nephews.

Whoever commits incest is guilty of a third degree felony.

History: 1953 Comp., 8 40A-10-3, enacted by Laws 1963, ch. 303, § 10-3.
ANNOTATIONS

Purpose of section. - This section is directed toward prohibiting sexual intercourse

between specific relations within the blood line. State v. Hargrove, 108 N.M. 233, 771

P.2d 166 (1989).

The term "consanguinity” admits of only one plain meaning. It is the relationship by

descent from the same stock or common ancestor, related by blood. State v. Hargrove,

108 N.M. 233, 771 P.2d 166 (1989).

Elements of offense. - The purpose of Laws 1917, ch. 50, § 1 (former 40-7-3, 1953

Comp.) was to prevent sexual intercourse between close relatives, and the free act of
the one being tried, with knowledge of the relationship, was all that was required, it



being immaterial that the same testimony would have sustained a conviction for rape.
State v. Hittson, 57 N.M. 100, 254 P.2d 1063 (1953).

The free act of the one being tried, with knowledge of the relationship, is required to
convict one of incest. State v. Hargrove, 108 N.M. 233, 771 P.2d 166 (1989).

Failure to instruct the jury that it had to find beyond a reasonable doubt that defendant
had knowledge of the prohibited blood relationship was reversible error, where
defendant's testimony that he believed he did not father his "adopted daughter"
demonstrated that he did not concede that at the time they had intercourse he knew she
was his biological daughter. State v. Hargrove, 108 N.M. 233, 771 P.2d 166 (1989).

Uncle/niece marriages. - New Mexico's public policy against incest did not preclude
the district court from awarding a mother primary physical custody of her children, after
taking into account her plans to marry her uncle, where that choice was in the best
interests of the children, and mother an