CHAPTER 52
WORKERS' COMPENSATION

ARTICLE 1
WORKERS' COMPENSATION

52-1-1. Short title.

Chapter 52, Article 1 NMSA 1978 shall be known and may be cited as the "Workers'
Compensation Act".

History: Laws 1929, ch. 113, § 1; C.S. 1929, § 156-101; 1941 Comp., § 57-901; 1953
Comp., § 59-10-1; Laws 1959, ch. 67, § 1; 1986, ch. 22, § 1; 1987, ch. 235, § 1.

ANNOTATIONS

l. General Consideration.

Il. Construction of Act.

II. Employer-Employee Relationship.
V. Course of Employment.

V. Procedural Matters.

|. GENERAL CONSIDERATION.

Cross references. - As to Occupational Disease Disablement Law, see 52-3-1 NMSA
1978 et seq.

As to no compensation payable under Workmen's Compensation Act for occupational
disease, see 52-3-46 NMSA 1978.

As to when members of New Mexico mounted patrol are covered by Workmen's
Compensation Act, see 29-6-5 NMSA 1978.

As to premiums for workmen's compensation insurance as material furnished in
remedies against contractors performance bond, see 48-2-17 NMSA 1978.

As to hospital liens upon personal injury damages recovered not including workmen's
compensation, see 48-8-1 NMSA 1978.

As to Occupational Health and Safety Act not to supersede or affect Workmen's
Compensation Act, see 50-9-21 NMSA 1978.

As to Workmen's Compensation Assigned Risk Pool Act, see 59A-33-1 NMSA 1978 et
seq.



As to safety devices required by Mining Safety Act as also required by Workmen's
Compensation Act, see 69-8-15 NMSA 1978.

Constitutionality upheld. - The court's former ruling in State ex rel. Hovey Concrete
Prods. Co. v. Mechem, 63 N.M. 250, 316 P.2d 1069 (1957) is expressly overruled and
the creation of a workmen's compensation administration and vesting in it the
determination of controversies thereunder is held to be a valid constitutional exercise of
legislative power. Wylie Corp. v. Mowrer, 104 N.M. 751, 726 P.2d 1381 (1986).

Workmen's compensation is not a fundamental right. Casillas v. SW.I.G. 96 N.M.
84, 628 P.2d 329 (Ct. App.), appeal dismissed, 454 U.S. 934, 102 S. Ct. 467, 70 L. Ed.
2d 242 (1981).

Workmen's Compensation Act is neither arbitrary nor discriminatory; its provisions
apply to all workers subject to it. Casillas v. S.\W.1.G. 96 N.M. 84, 628 P.2d 329 (Ct.
App.), appeal dismissed, 454 U.S. 934, 102 S. Ct. 467, 70 L. Ed. 2d 242 (1981).

Supreme court without jurisdiction to eliminate rights conferred by act. - Supreme
court is without jurisdiction to eliminate rights that were conferred in the Workmen's
Compensation Act by the legislature. Gonzales v. Sharp & Fellows Contracting Co. 51
N.M. 121, 179 P.2d 762 (1947).

Court not to alter clear legislative condition. - It is not the province of the court, but
of the legislature, to make changes in the provisions of statute law. Where the law-
making body has specified clearly who shall be entitled to compensation benefits and
under what circumstances, the court should not alter the conditions required to obtain
such benefits. Sanchez v. Bernalillo County, 57 N.M. 217, 257 P.2d 909 (1953).

Workmen's Compensation Act does not apply to employers in farm and ranch
operations. McKinney v. Davis, 84 N.M. 352, 503 P.2d 332 (1972).

Workmen's Compensation Act is not exclusive remedy of the employee. An
employee has a claim against a third party. Montanez v. Cass, 89 N.M. 32, 546 P.2d
1189 (Ct. App. 1975), rev'd in part on other grounds sub nom. New Mexico Elec. Serv.
Co. v. Montanez, 89 N.M. 278, 551 P.2d 634 (1976).

Workmen's Compensation Act does not make employer an insurer of the employee
against injury or death occurring during his hours of employment. Little v. J. Korber &
Co. 71 N.M. 294, 378 P.2d 119 (1963).

The Workmen's Compensation Act does not make the employer an insurer of the
employee against injury or death occurring during his hours of employment. The burden
is always on a plaintiff to establish that the employee sustained an accidental injury in
the course of his employment and arising out of it. Where there is a sequence of events
in rapid order, such a brief hiatus of time between exertion, followed by the quenching of
thirst with refrigerated water and, then, sudden death, the natural experience of



mankind suggests there likely is a causal connection between the strain and
exhaustion, on the one hand, and the consequent death on the other. The latter, of
course, may not rest on mere suspicion, surmise or guess. But it may arise as a fair and
legitimate inference from circumstances in evidence. Teal v. Potash Co. of Am. 60 N.M.
409, 292 P.2d 99 (1956).

Reduction in earning capacity has always been primary concern of workmen's
compensation legislation. Webb v. Hamilton, 78 N.M. 647, 436 P.2d 507
(1968)overruled on other grounds, , American Tank & Steel Corp. v. Thompson, 90
N.M. 513, 565 P.2d 1030 (1977).

Vocational rehabilitation. - Under this chapter, an injured worker is entitled to such
vocational rehabilitation services as are necessary to return her to suitable employment.
While this requirement is mandatory in nature, the worker has the burden of presenting
sufficient evidence so as to establish a need for rehabilitation benefits. Gutierrez v.
Amity Leather Prods. Co. 107 N.M. 26, 751 P.2d 710 (Ct. App. 1988).

No express consent by state to be sued in act. - The language appearing in 21-7-4
NMSA 1978 relating to the powers of the board of regents of the university, "of suing
and being sued, or contracting and being contracted with," are grants of power to sue
and be sued only upon such matters as are within the scope of other corporate powers
of such institutions, while on the other hand, the Workmen's Compensation Act is in
derogation of the common law, sui generis and contains therein no express consent by
the state to be sued. Zamora v. Regents of Univ. of N.M. 60 N.M. 41, 287 P.2d 237
(1955).

Negligence action against state under special law. - Laws 1947, ch. 162, allowing a
particular person to sue the state for injuries resulting from its negligence is a special
law (no other person who might have a like claim could prosecute such a suit under the
act); hence, since a general law could be enacted providing that the state shall be liable
to persons injured or killed on account of the negligence of the state, its officers and
employees, the act in question is void. Lucero v. New Mexico State Hwy. Dep't, 55 N.M.
157, 228 P.2d 945 (1951).

No statute forbidding benefits to workman receiving benefits under other statute.
- There is no provision in the compensation statute forbidding benefits to an injured
workman on the ground that he is receiving benefits under some other local or federal
statute. Snead v. Adams Constr. Co. 72 N.M. 94, 380 P.2d 836 (1963).

A worker is not precluded from recovering benefits under both the Public Employees'
Retirement Act and the Workers' Compensation Act. Montney v. State ex rel. State
Hwy. Dep't, 108 N.M. 326, 772 P.2d 360 (Ct. App. 1989).

Award subject to diminution or termination due to change. - An award for total and
permanent disability under this section, with the exception of certain amputations, is



always subject to diminution or termination due to a change in disability. Hamilton v.
Doty, 71 N.M. 422, 379 P.2d 69 (1962).

This section imposes upon board of regents no legal obligation to compensate
financially for injuries sustained by their workmen in the course of their employment.
Zamora v. Regents of Univ. of N.M. 60 N.M. 41, 287 P.2d 237 (1955).

Under this section it is not necessary that injury should result momentarily to be
accidental. It may be the result of hours, even a day, or longer, depending upon the
facts of the case. Salazar v. County of Bernalillo, 69 N.M. 464, 368 P.2d 141 (1962).

Measure of disability. - There is no presumption in the Workmen's Compensation Law
that every workman is completely able-bodied when he enters his employment; the
measure of disability under the statute is the relationship between the workman's ability
to do work prior to the injury, and such ability following the injury. Snead v. Adams
Constr. Co. 72 N.M. 94, 380 P.2d 836 (1963).

If a veterans administration payment is a pension, it cannot be considered to
reduce the amount of workmen's compensation. Snead v. Adams Constr. Co. 72 N.M.
94, 380 P.2d 836 (1963).

Total and permanent disability not precluded by light work. - Fact that an employee
could for a while after his injury engage in some light kinds of work, attended invariably
by painful effects, does not preclude a finding of "total and permanent disability." Lipe v.
Bradbury, 49 N.M. 4, 154 P.2d 1000 (1945).

Evidence of dependency upon decedent. - If there is substantial support in the
evidence for the finding that plaintiffs were not dependent to any extent upon the
decedent within the meaning, purpose and intent of the Workmen's Compensation Act,
then plaintiffs must fail on appeal. Lopez v. Schultz & Lindsay Constr. Co. 79 N.M. 485,
444 P.2d 996 (Ct. App.), cert. denied, 79 N.M. 448, 444 P.2d 775 (1968).

Compensation benefits not community assets. - Compensation benefits payable
under the Workmen's Compensation Act, under this section, for injuries sustained
during coverture, are not community assets. Richards v. Richards, 59 N.M. 308, 283
P.2d 881 (1955).

Preexisting disability not disabling under act. - Finding of the trial court that the 15%
partial permanent disability, set forth in the certificate of preexisting disability was, in
truth and in fact, not disabling so as to interfere with his ability to work in any particular,
establishes that plaintiff did not have a preexisting disability under the Workmen's
Compensation Act even when the doctor's answers to questions raised a conflict in the
evidence concerning the application of the Subsequent Injury Act. Ballard v. Southwest
Potash Corp. 80 N.M. 10, 450 P.2d 448 (Ct. App. 1969).



Condition for compensation where preexisting impairment present. - Assuming a
certificate of preexisting impairment and assuming that procedural requirements are
met, applicability of the act depends on four things: (a) a preexisting permanent physical
impairment; (b) a subsequent disability compensable under the Workmen's
Compensation Act; (c) the subsequent disability must be permanent and (d) the
subsequent disability must be materially and substantially greater than that which would
have resulted from the subsequent injury alone. Ballard v. Southwest Potash Corp. 80
N.M. 10, 450 P.2d 448 (Ct. App. 1969).

A stroke causally connected to work stress was compensable, even though the
worker suffered from a preexisting condition, hypertension, which made the workman
more susceptible to injury. Shadbolt v. Schneider, Inc. 103 N.M. 544, 710 P.2d 738 (Ct.
App. 1985).

Traumatic neurosis compensable. - Traumatic neurosis, when directly caused by an
accident within the purview of this act, was compensable. Jensen v. United Perlite Corp.
76 N.M. 384, 415 P.2d 356 (1966), overruled on other grounds American Tank & Steel
Corp. v. Thompson, 90 N.M. 513, 565 P.2d 1030 (1977).

Whether legislature intended fee collected from compensation cases. - Whether or
not fee levied upon all civil actions filed was generally being collected could not
influence decision as to whether legislature intended fee to be collected from those filing
workmen's compensation claims. State ex rel. Sanchez v. Reese, 79 N.M. 624, 447
P.2d 504 (1968).

Supreme court addition fund fee not collected where other fees are not. - By
making the supreme court addition fund fee collectible "in addition" to other fees it is
certain that the legislature did not intend for it to be collected where the other fees were
not. State ex rel. Sanchez v. Reese, 79 N.M. 624, 447 P.2d 504 (1968).

Review of determining fees in compensation case. - The ability, standing, skill, the
amount in controversy, its importance and the benefits derived, go to the matter of
determining fees in workmen's compensation cases. The court's award, though not
supported by direct evidence, will not be disturbed upon review unless it plainly appears
from the record that there has been an abuse of discretion. Shillinglaw v. Owen
Shillinglaw Fuel Co. 70 N.M. 65, 370 P.2d 502 (1962).

Trial court shall award attorney's fees to successful claimant under certain
conditions, but the award must be made to the claimant and not to his attorney. Lloyd
v. Lloyd, 60 N.M. 441, 292 P.2d 121 (1956).

Amount of award of attorneys' fees in workmen's compensation proceeding is
discretionary with the trial court and will not be disturbed except for abuse of
discretion. Hedgecock v. Vandiver, 82 N.M. 140, 477 P.2d 316 (Ct. App. 1970).



Award of attorney's fees adequate. - Award of $150 as attorneys' fees where total
award to claimant aggregated $644.97, exclusive of attorneys' fees, was adequate.
Hedgecock v. Vandiver, 82 N.M. 140, 477 P.2d 316 (Ct. App. 1970).

Anyone as workman not excluded. - Nothing in the Workmen's Compensation Act is
indicative of an intention to exclude from its benefits anyone who is in fact performing
duties of a "workman." Shillinglaw v. Owen Shillinglaw Fuel Co. 70 N.M. 65, 370 P.2d
502 (1962).

The extent of an injured employee's compensation is not confined to loss under
specific schedule in the Workmen's Compensation Act where the jury finds that
employee suffered a total and permanent disability directly resulting from the injury. Lipe
v. Bradbury, 49 N.M. 4, 154 P.2d 1000 (1945).

Refusal to find medical causation supported. - Where doctor who testified as to
claimant's epilepsy stated that he could not say, with any certainty, that the epilepsy
was caused by accident, trial court's refusal to find "medical causation" was supported.
Torres v. Kansas City Structural Steel Co. 82 N.M. 511, 484 P.2d 353 (Ct. App. 1971).

Employer's liability not diminished because workman works while on
compensation. - To hold that the employer's liability should be diminished because his
injured workman has seen fit to suffer the discomforts of his infirmity and obtain
employment, rather than to simply exist on the compensation the law allows him, seems
inconsistent with the purpose and intent of the Workmen's Compensation Act. Evans v.
Stearns-Roger Mfg. Co. 253 F.2d 383 (10th Cir. 1958).

Employer entitled to credit for monies paid under contractual benefits plan. - Trial
court did not err in granting an employer credit against workers' compensation benefits
for monies paid to its employee under the employer's accident and disability plans,
where the benefit plan was in the nature of a contract and the employee's rights should
be equally governed by it. Carter v. Mountain Bell, 105 N.M. 17, 727 P.2d 956 (Ct. App.
1986).

Dependents entitled to payments after employee dies. - Where employee had been
awarded compensation to be paid for 550 weeks but died from his injuries after
receiving compensation for only 207 weeks, his dependents were entitled to the
compensation payments for the remaining 343 weeks as such payments were not cut
off by provisions of 59-10-18, 1953 Comp., (now repealed). Gonzales v. Sharp &
Fellows Contracting Co. 51 N.M. 121, 179 P.2d 762 (1947).

Workman for conservancy district covered. - Workman engaged in general work of
installing culverts in ditches, fixing water gates, repairing bridges, repairing dikes and
filling sand bags for a conservancy district is covered under the Workmen's
Compensation Act. Armijo v. Middle Rio Grande Conservancy Dist. 59 N.M. 231, 282
P.2d 712 (1955).



Reduction of compensation for failure to use safety equipment. - Compensation of
worker in potash refinery was properly reduced by 50% because he failed to use safety
equipment furnished by his employer which met requirements of the Mine Safety Act.
Jones v. International Minerals & Chem. Corp. 53 N.M. 127, 202 P.2d 1080 (1949).

Repair of school building as extra-hazardous employment. - Carpenter engaged in
repair of school building was engaged in "extra-hazardous employment” covered by the
Workmen's Compensation Act even though when he was injured he was merely
hanging venetian blinds. Scofield v. Lordsburg Mun. School Dist. 53 N.M. 249, 205 P.2d
834 (1949).

Disability en route to cafe compensable where employer gave consent. - Where
workman employed as janitor, laborer and night watchman sustains disability while en
route to nearby cafe where, with employer's knowledge and consent and no deduction
in pay, workman ate lunch, disability is compensable. Sullivan v. Rainbo Baking Co. 71
N.M. 9, 375 P.2d 326 (1962).

Law reviews. - For note, "Workmen's Compensation in New Mexico: Pre-existing
Conditions and the Subsequent Injury Act,” see 7 Nat. Resources J. 632 (1967).

For comment on Johnson v. C & H Constr. Co., 78 N.M. 423, 432 P.2d 267 (Ct. App.
1967), see 8 Nat. Resources J. 522 (1968).

For survey, "Workmen's Compensation,” see 6 N.M. L. Rev. 413 (1976).

For note, "Medical Benefits Awarded to an lllegal Alien: Perez v. Health and Social
Services," see 9 N.M. L. Rev. 89 (1978-79).

For article, "Survey of New Mexico Law, 1979-80: Torts," see 11 N.M.L. Rev. 217
(1981).

For article, "Survey of New Mexico Law, 1979-80: Workmen's Compensation,” see 11
N.M.L. Rev. 235 (1981).

For note, "Harmon v. Atlantic Richfield Co.: The Duty of an Employer to Provide a Safe
Place to Work for the Employee of an Independent Contractor,” see 12 N.M.L. Rev. 559
(1982).

For article, "Survey on New Mexico Law, 1982-83: Workmen's Compensation,” see 14
N.M.L. Rev. 211 (1984).

For comment, "Comparative Fault Principles Do Not Affect Negligent Employer's Right
to Full Reimbursement of Compensation Benefits Out of Worker's Partial Third-Party
Recovery - Taylor v. Delgarno Transp., Inc.,"” see 14 N.M.L. Rev. 437 (1984).



For comment, "A Comparison of Workers' Compensation in the United States and
Mexico," see 26 N.M.L. Rev. 133 (1996).

For article, "The Role of the Vocational Expert in Worker's Compensation Cases,"” see
14 N.M.L. Rev. 483 (1984).

For survey of workers' compensation law in New Mexico, see 18 N.M.L. Rev. 579
(1988).

For case note, "WORKERS' COMPENSATION LAW: A Clinical Psychologist is
Qualified to Give Expert Medical Testimony Regarding Causation: Madrid v. University
of California, d/b/a Los Alamos National Laboratory,” see 18 N.M.L. Rev. 637 (1988).

For 1984-88 survey of New Mexico administrative law, 19 N.M.L. Rev. 575 (1990).

For annual survey of New Mexico Workers' Compensation Law, see 20 N.M.L. Rev. 459
(1990).

For note, "Workers' Compensation Law - Bad Faith Refusal of an Insurer To Pay
Workers' Compensation Benefits: Russell v. Protective Insurance Company,"” see 20
N.M.L. Rev. 757 (1990).

For note, "The Sexual Harassment Claim Quandary: Workers' Compensation as an
Inadequate and Unavailable Remedy: Cox v. Chino Mines/Phelps Dodge," see 24
N.M.L. Rev. 565.

For note, "Tenth Circuit Bankruptcy Appellate Panel Holds Worker's Compensation
Premiums Are Not Entitled to Fringe Benefits Priority Status - In Re Southern Star
Foods, Inc.," see 28 N.M.L. Rev. 487 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
881, 4.

Workmen's compensation as insurance, 119 A.L.R. 1245.

Application for, or award, denial or acceptance of, compensation under State
Workmen's Compensation Act as precluding action under Federal Employers Liability
Act by one engaged in interstate commerce within that act, 6 A.L.R.2d 581.

Workmen's compensation benefits, voluntarily paid under statute of one state, as bar to
claim or ground for reduction of claim of compensation under statute of another state, 8
A.L.R.2d 628.

Master's liability for failure to inform servant of disease or physical condition disclosed
by medical examination, 69 A.L.R.2d 1213.



Right of employee to maintain common-law action for negligence against workmen's
compensation insurance carrier, 93 A.L.R.2d 598.

Unemployment compensation benefits applied for or received as affecting claim for
workmen's compensation, 96 A.L.R.2d 941.

Right to maintain malpractice suit against injured employee's attending physician
notwithstanding receipt of workmen's compensation award, 28 A.L.R.3d 1066.

Insured's receipt of or right to workmen's compensation benefits as affecting recovery
under accident, hospital or medical expense policy, 40 A.L.R.3d 1012.

Homeowners' or personal liability insurance as providing coverage for liability under
Workmen's Compensation Laws, 41 A.L.R.3d 1306.

Automobile insurance, exclusion of employees of insured covered by workmen's
compensation, 45 A.L.R.3d 288.

Modern status of effect of Workmen's Compensation Act on right of third person
tortfeasor to recover contribution from employer of injured or killed workman, 100
A.L.R.3d 350.

Recovery for discharge from employment in retaliation for filing workers' compensation
claim, 32 A.L.R.4th 1221.

Workers' compensation: liability of successive employers for disease or condition
allegedly attributable to successive employments, 34 A.L.R.4th 958.

Third-party tortfeasor's right to have damages recovered by employee reduced by
amount of employee’'s workers' compensation benefits, 43 A.L.R.4th 849.

Willful, wanton, or reckless conduct of coemployee as ground of liability despite bar of
workers' compensation law, 57 A.L.R.4th 888.

Ownership interest in employer business as affecting status as employee for workers'
compensation purposes, 78 A.L.R.4th 973.

Workers' Compensation: Compensability of injuries incurred traveling to or from medical
treatment of earlier compensable injury, 83 A.L.R.4th 110.

Eligibility for workers' compensation as affected by claimant's misrepresentation of
health or physical condition at time of hiring, 12 A.L.R.5th 658.

Validity, construction and application of workers' compensation provisions relating to
nonresident alien dependents, 28 A.L.R.5th 547.



Divorce and separation: workers' compensation benefits as marital property subject to
distribution, 30 A.L.R.5th 139.

Uninsured and underinsured motorist coverage: validity, construction and effect of
policy provision purporting to reduce coverage by amount paid or payable under
workers' compensation law, 31 A.L.R.5th 116.

Collateral source rule: admissibility of evidence of availability to plaintiff of free public
special education on issue of amount of damages recoverable from defendant, 41
A.L.R.5th 771.

Violation of employment rule barring claim for worker's compensation, 61 A.L.R.5th 375.

Workers' compensation: availability, rate, or method of calculation of interest on
attorney's fees or penalties, 79 A.L.R.5th 201.

99 C.J.S. Workmen's Compensation § 1.
[I. CONSTRUCTION OF ACT.

This act is remedial legislation and must be liberally construed to effect its
purpose. Lipe v. Bradbury, 49 N.M. 4, 154 P.2d 1000 (1945); Stevenson v. Lee Moor
Contracting Co. 45 N.M. 354, 115 P.2d 342 (1941); Malone v. Swift Fresh Meats Co. 91
N.M. 359, 574 P.2d 283 (1978); Security Trust v. Smith, 93 N.M. 35, 596 P.2d 248
(1979).

Workmen's Compensation Act is to be construed liberally. Corzine v. Sears, Roebuck &
Co. 80 N.M. 418, 456 P.2d 892 (Ct. App.), cert. denied, 80 N.M. 388, 456 P.2d 221
(1969); Wilson v. Mason, 78 N.M. 27, 426 P.2d 789 (Ct. App. 1967).

As is true in all humanitarian statutes, remedial in nature, the Workmen's Compensation
Act has received a liberal interpretation from both trial judges and appellate courts in
New Mexico. Valencia v. Stearns Roger Mfg. Co. 124 F. Supp. 670 (D.N.M. 1954).

It is the duty of supreme court to construe the compensation act liberally to give effect to
its benevolent purpose and to construe the findings of the court liberally so as to support
the judgment. Casados v. Montgomery Ward & Co. 78 N.M. 392, 432 P.2d 103 (1967),
overruled on other grounds, American Tank & Steel Corp. v. Thompson, 90 N.M. 513,
565 P.2d 1030 (1977).

The court is committed to liberal construction of the Workmen's Compensation
Act in favor of the workman, and the injury need not result momentarily in order to be
accidental; yet, some relationship between the accident relied upon and the injury
suffered must be established. It cannot rest upon mere speculation. Lemon v. Morrison-
Knudsen Co. 58 N.M. 830, 277 P.2d 542 (1954); Henderson v. Texas-New Mexico Pipe
Line Co. 46 N.M. 458, 131 P.2d 269 (1942).



And reasonable doubts resolved in favor of employees. - The Workmen's
Compensation Act must be liberally construed, and reasonable doubts resolved in favor
of employees. Wilson v. Rowan Drilling Co. 55 N.M. 81, 227 P.2d 365 (1950); Sena v.
Continental Cas. Co. 97 N.M. 753, 643 P.2d 622 (Ct. App. 1982).

Workmen's compensation statutes should be liberally and fairly construed in the
workman's favor to insure the full measure of his exclusive statutory remedy. Evans v.
Stearns-Roger Mfg. Co. 253 F.2d 383 (10th Cir. 1958).

The Workmen's Compensation Act is to be liberally construed in favor of the employee.
Briscoe v. Hydro Conduit Corp. 88 N.M. 568, 544 P.2d 283 (Ct. App. 1975); Briggs V.
Zia Co. 63 N.M. 148, 315 P.2d 217 (1957); Schiller v. Southwest Air Rangers, Inc. 87
N.M. 476, 535 P.2d 1327 (1975); Anaya v. New Mexico Steel Erectors, Inc. 94 N.M.
370, 610 P.2d 1199 (Ct. App. 1982).

The Workmen's Compensation Act is to be given a liberal construction in favor of
claimants. Shillinglaw v. Owen Shillinglaw Fuel Co. 70 N.M. 65, 370 P.2d 502 (1962);
Mann v. Board of County Comm'rs, 58 N.M. 626, 274 P.2d 145 (1954).

The Workmen's Compensation Act is to be liberally construed in favor of the claimant.
Yardman v. Cooper, 65 N.M. 450, 339 P.2d 473 (1959), overruled on other grounds
Montell v. Orndorff, 67 N.M. 156, 353 P.2d 680 (1960).

But liberal construction does not mean total disregard for statute. - This section is
to be liberally construed in favor of claimant, but liberal construction does not mean total
disregard for the statute, or repeal of it under the guise of construction. Copeland v.
Black, 65 N.M. 214, 334 P.2d 1116 (1959), overruled on other grounds Montell v.
Orndorff, 67 N.M. 156, 353 P.2d 680 (1960); Anaya v. New Mexico Steel Erectors, Inc.
94 N.M. 370, 610 P.2d 1199 (1980).

The court has frequently held that the Workmen's Compensation Act is to be liberally
construed in favor of the claimant; however, liberal construction does not mean a total
disregard for the statute, or repeal of it under the guise of construction. Ross v.
Marberry & Co. 66 N.M. 404, 349 P.2d 123 (1960).

Liberal construction does not mean total disregard for the statute. Yardman v. Cooper,
65 N.M. 450, 339 P.2d 473 (1959), overruled on other grounds Montell v. Orndorff, 67
N.M. 156, 353 P.2d 680 (1960); Varela v. Mounho, 92 N.M. 147, 584 P.2d 194 (Ct.
App.), cert. denied, 92 N.M. 180, 585 P.2d 324 (1978).

Nor does it mean enlarging apparent legislative intent. - The statute must be
liberally construed in favor of the workman, but this does not mean enlarging on the
apparent legislative intent or giving words meaning beyond their ordinary scope. Hicks
v. Artesia Alfalfa Growers' Ass'n, 66 N.M. 165, 344 P.2d 475 (1959).



And not to be construed so as to nullify its provisions. - The Workmen's
Compensation Act is remedial and should be liberally interpreted so as to accomplish its
purposes, while at the same time a reasonable construction must be accorded it, and it
shall not be construed in such a way as to nullify certain of its provisions. Geeslin v.
Goodno, Inc. 75 N.M. 174, 402 P.2d 156 (1965); Security Trust v. Smith, 93 N.M. 35,
596 P.2d 248 (1979); Transamerica Ins. Co. v. Sydow, 97 N.M. 51, 636 P.2d 322 (Ct.
App. 1981).

But still court must construe act in reasonable manner. - The supreme court gives
to the Workmen's Compensation Act a liberal construction in favor of the laborer, but
still the court must construe the act in a reasonable manner, and not in such a way as
would abrogate certain portions of the statute to the preference of other portions
thereof. Boggs v. D & L Constr. Co. 71 N.M. 502, 379 P.2d 788 (1963).

So beneficent purpose not thwarted by technical refinement. - The Workmen's
Compensation Act is remedial in nature; is given a liberal interpretation by both the trial
and reviewing courts; reasonable doubts must be resolved in favor of the employee; its
beneficent purposes may not be thwarted by technical refinement or interpretation.
Lucero v. C.R. Davis Contracting Co. 71 N.M. 11, 375 P.2d 327 (1962), overruled on
other grounds Mascarenas v. Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).

Technical precision in pleading not required. - Claims for workmen's compensation
are to be liberally construed and technical precision in pleading is not generally
required. Gonzales v. Gackle Drilling Co. 70 N.M. 131, 371 P.2d 605 (1962).

Rule of liberal construction applies to Workmen's Compensation Law, not to
evidence offered in support of a claim under that law. Guidry v. Petty Concrete Co. 77
N.M. 531, 424 P.2d 806 (1967).

And no application to consideration to be given by trier of fact. - The rule of liberal
construction of the Workmen's Compensation Act has no application to the
consideration, weight and credibility to be given the evidence by the trier of the facts.
Young v. Signal Oilfield Serv., Inc. 81 N.M. 67, 463 P.2d 43 (Ct. App. 1969).

Although the Workmen's Compensation Act must be liberally construed to effect its
purpose, this view of liberal construction applies only to the law and not to the facts.
Lopez v. Schultz & Lindsay Constr. Co. 79 N.M. 485, 444 P.2d 996 (Ct. App.), cert.
denied, 79 N.M. 448, 444 P.2d 775 (1968); Brown v. General Ins. Co. of Am. 70 N.M.
46, 369 P.2d 968 (1962).

And claimant not relieved of burden. - The liberal construction of the Workmen's
Compensation Act applies to the law, not to the evidence offered in support of a claim
under the law. The rule of liberal construction does not relieve a claimant of the burden
of establishing his right to compensation by a preponderance of the evidence, nor does
it permit a court to award compensation where the requisite proof is absent.
Mascarenas v. Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).



Statute as sui generis. - The Workmen's Compensation Act is sui generis and creates
exclusive rights, remedies and procedure uncontrolled by codes of procedure in actions
at law or equity. Lipe v. Bradbury, 49 N.M. 4, 154 P.2d 1000 (1945).

Workmen's compensation statutes are sui generis and create rights, remedies and
procedures which are exclusive. They are in derogation of the common law and are not
controlled or affected by the code of procedure in suits at law or actions in equity except
as provided therein. Garza v. W.A. Jourdan, Inc. 91 N.M. 268, 572 P.2d 1276 (Ct. App.),
cert. denied, 91 N.M. 249, 572 P.2d 1257 (1977).

And rights, remedies and procedure exclusive. - Workmen's compensation statutes
are sui generis and create rights, remedies and procedures which are exclusive. Anaya
v. City of Santa Fe, 80 N.M. 54, 451 P.2d 303 (1969); Day v. Penitentiary of N.M. 58
N.M. 391, 271 P.2d 831 (1954).

Except as specifically provided. - That workmen's compensation statutes are sui
generis, and that the rules of procedure in civil actions are not applicable except as
specifically provided therein, has been long recognized by this court. Holman v. Oriental
Refinery, 75 N.M. 52, 400 P.2d 471 (1965).

The workmen's compensation statutes are sui generis and create rights and procedures
which are exclusive and are in derogation of the common law and the code of
procedure with certain exceptions as provided in the statutes. Magee v. Albuquerque
Gravel Prods. Co. 65 N.M. 314, 336 P.2d 1066 (1959).

Employment in violation of federal law still governed by Worker's Compensation
Act. - Suit for wrongful death of 16-year-old who died from injuries incurred while
working for employer was barred because the case was governed by the Worker's
Compensation Act, despite the fact that the employment of the child was in violation of
the Fair Labor Standards Act. The legislature's legalization of employment for 16-year-
old workers in 50-6-4 NMSA 1978 reflects an intent that the exclusivity of the Worker's
Compensation Act apply to such employment. Boyd v. Permian Servicing Co. 113 N.M.
321, 825 P.2d 611 (1992).

Legislative intent as to purpose of elective act. - The purpose under an elective act
such as this is to cause the employer to obtain compensation protection. It is contrary to
legislative intent that any technical delay which in no way prejudices a claimant would
give rise to a common-law suit. Quintana v. Nolan Bros. 80 N.M. 589, 458 P.2d 841 (Ct.
App. 1969).

Purpose of act. - This act was evidently intended to extend its protection to persons
who are not employees at common law. Its purpose is to avoid uncertainty in litigation
and to assure the injured workmen and their dependents prompt payment of
compensation. Jones v. George F. Getty Oil Co. 92 F.2d 255 (10th Cir. 1937), cert.
denied, 303 U.S. 644, 58 S. Ct. 644, 82 L. Ed. 1106 (1938).



The basic purpose of the Workmen's Compensation Act is to ensure that industry carry
the burden of personal injuries suffered by workers in the course of their employment.
Superintendent of Ins. v. Mountain States Mut. Cas. Co. 104 N.M. 605, 725 P.2d 581
(Ct. App. 1986).

The Workmen's Compensation Act expresses the intention and policy of this state that
employees who suffer disablement as a result of injuries causally connected to their
work shall not become dependent upon the welfare programs of the state, but shall
receive some portion of the wages they would have earned had it not been for the
intervening disability. Casias v. Zia Co. 93 N.M. 78, 596 P.2d 521 (Ct. App.), cert.
denied, 93 N.M. 8, 595 P.2d 1203 (1979).

The purpose of this act is to provide a humanitarian and economical system for
compensating injured workmen, while being fair to the employer. Anaya v. New Mexico
Steel Erectors, Inc. 94 N.M. 370, 610 P.2d 1199 (1980).

Primary purpose of Workmen's Compensation Act is to keep an injured workman
and his family at least minimally secure financially; public policy demands it. Aranda v.
Mississippi Chem. Corp. 93 N.M. 412, 600 P.2d 1202 (Ct. App.), cert. denied, 93 N.M.
683, 604 P.2d 821 (1979); Casillas v. S.W.I.G. 96 N.M. 84, 628 P.2d 329 (Ct. App.),
appeal dismissed, 454 U.S. 934, 102 S. Ct. 467, 70 L. Ed. 2d 242 (1981).

Purpose of Workmen's Compensation Act is to provide a form of recovery for
workmen or his heirs. The employer is entitled to present whatever relevant evidence
deemed necessary to establish its position, and it is the duty of the district court to see
to the fulfillment of that statutory purpose within the framework of the facts and the law.
Livingston v. Loffland Bros. 86 N.M. 375, 524 P.2d 991 (Ct. App.), cert. denied, 86 N.M.
372,524 P.2d 988 (1974).

To avoid uncertainty in litigation and to assure injured workmen prompt payment of
compensation, the court has often said that the act should be liberally construed to
accomplish the purposes for which it was enacted. Mirabal v. International Minerals &
Chem. Corp. 77 N.M. 576, 425 P.2d 740 (1967).

Spirit of this act flows in direction of workman and his protection; the
compensation carrier should not seek technical, circuitous routes to avoid its
responsibilities. Perea v. Gorby, 94 N.M. 325, 610 P.2d 212 (Ct. App. 1980).

Purpose of depriving noncomplying employer of common-law defenses under an
elective act such as this is to cause the employer to obtain compensation protection. It
would seem contrary to legislative intent that any technical delay which in no way
prejudices a claimant would give rise to a common-law suit. Mirabal v. International
Minerals & Chem. Corp. 77 N.M. 576, 425 P.2d 740 (1967).

Purpose of industry carrying burden of injuries. - The basic purpose of the
Workmen's Compensation Act is to ensure that industry carries the burden of personal



injuries suffered by workmen in the course of their employment, and consequently, the
relationship of the parties is not to be determined from the name attached to it by them,
but from the consequences which the law imputes to their agreement to prevent evasion
of the obligations which the act imposes upon employers. Yerbich v. Heald, 89 N.M. 67,
547 P.2d 72 (Ct. App. 1976).

Claims for compensation under Workmen's Compensation Act are judicial in
nature, and constitute civil actions, and thus are actions subject to removal under the
federal removal statute. Valencia v. Stearns Roger Mfg. Co. 124 F. Supp. 670 (D.N.M.
1954).

Idea of negligence foreign to recovery. - The idea of negligence as an essential to
recovery is generally foreign to the theory of workmen's compensation. Cuellar v.
American Employers' Ins. Co. 36 N.M. 141, 9 P.2d 685 (1932).

Interests of claimant and public paramount. - Within the policy considerations of the
Workmen's Compensation Act the interests of the claimant and the public are
paramount. Codling v. Aztec Well Servicing Co. 89 N.M. 213, 549 P.2d 628 (Ct. App.
1976); Ruiz v. City of Albuquerque, 91 N.M. 526, 577 P.2d 424 (Ct. App.), cert. denied,
91 N.M. 491, 576 P.2d 297 (1978).

To prevent claimant from being on welfare rolls was part of legislative scheme of
the Workmen's Compensation Act, and the legislative scheme was not meant to allow a
recovery comparable to that in the normal tort recovery. Codling v. Aztec Well Servicing
Co. 89 N.M. 213, 549 P.2d 628 (Ct. App. 1976).

Right to be sued must be found in act. - The rights and remedies provided by the
Workmen's Compensation Act are in derogation of the common law and consent to be
sued must be found in the act itself. Day v. Penitentiary of N.M. 58 N.M. 391, 271 P.2d
831 (1954).

Decisions of other states persuasive but not binding. - The Workmen's
Compensation Act of New Mexico is sui generis and creates rights, remedies and
procedures which are exclusive; therefore, the decisions of other states, if any, which
have comparable statutory provisions are persuasive but not binding on the court.
Security Ins. Co. v. Chapman, 88 N.M. 292, 540 P.2d 222 (1975).

Performance of medical services within act's scope. - The fact that a person
performed medical services, vel non, does not take her outside the scope of the
Workmen's Compensation Act. McKenzie v. Daubenheyer, 465 F. Supp. 1 (D.N.M.
1977).

Act does not limit meaning of "accident” to sudden injuries, nor is its meaning
limited by any time test. Salazar v. County of Bernalillo, 69 N.M. 464, 368 P.2d 141
(1962).



Engineering works as used in section enumerating hazardous occupations does not
include operation of a truck on a highway and the owner of a milk truck, accordingly,
was not engaged in an "extra-hazardous occupation” making the truck driver's death
compensable under the act. Hernandez v. Border Truck Line, 49 N.M. 396, 165 P.2d
120 (1946).

lll. EMPLOYER-EMPLOYEE RELATIONSHIP.

Workmen's Compensation Act is based upon employer-employee relationship.
Maynerich v. Little Bear Enters., Inc. 82 N.M. 650, 485 P.2d 984 (Ct. App. 1971).

The employer-employee relationship, to which the act applies, is one created by
contract between the parties; consequently, if the employer in this case seeks to avail
itself of the Workmen's Compensation Act as a bar to a common-law action, then it must
show a valid contract of employment between it and the minor employee. Maynerich v.
Little Bear Enters., Inc. 82 N.M. 650, 485 P.2d 984 (Ct. App. 1971).

Supervision of results does not transform independent contractor to employee. -
Supervision relating to results contracted to be accomplished does not transform the
relationship of employer-independent contractor to that of employer-employee. Roybal
v. Bates Lumber Co. 76 N.M. 127, 412 P.2d 555 (1966).

Length of time in work irrelevant. - Whether the injured person had been doing work
for five or 50 minutes, and whether he would have continued in this work for a shorter or
greater length of time is irrelevant in determining whether one is a special employee.
Wuertz v. Howard, 77 N.M. 228, 421 P.2d 441 (1966).

Corporate officer is employee. - Corporate officer not in fact sole owner of the
corporation and performing nonexecutive work ordinarily performed by employees is
generally held to be an employee covered by the act, notwithstanding the corporate
office held by him. Shillinglaw v. Owen Shillinglaw Fuel Co. 70 N.M. 65, 370 P.2d 502
(1962).

Particularly when injured performing duty of employees. - A corporate officer may
be considered an employee under the Workmen's Compensation Act, particularly when
he is injured while performing a duty which was ordinarily done by employees.
Shillinglaw v. Owen Shillinglaw Fuel Co. 70 N.M. 65, 370 P.2d 502 (1962).

Special employee negligence action barred by act. - Where plaintiff employee of oil
well driller was asked by employee of driller hired to supply cement for an oil well to help
unclog hose and was injured, he was a special employee and his negligence action was
barred under Workmen's Compensation Act. Wuertz v. Howard, 77 N.M. 228, 421 P.2d
441 (1966).

Basis for determining whether one is special employee so that negligence action is
barred by Workmen's Compensation Act is: whose is the work being done? In



answering this question, the power to control the work is of great importance. Wuertz v.
Howard, 77 N.M. 228, 421 P.2d 441 (1966).

Status of special employment is not dependent on the accident happening on the
premises of the special employer. Wuertz v. Howard, 77 N.M. 228, 421 P.2d 441
(1966).

Consent does not bar employee from becoming special employee of another.
Wouertz v. Howard, 77 N.M. 228, 421 P.2d 441 (1966).

Military institute instructor not employee when piloting rented aircraft. - Evidence
supported findings that army sergeant who had instructed in military institute's
department of military science and tactics was not an employee of the institute with
respect to his piloting of a rented aircraft in a tactical exercise which crashed resulting in
his death. Lance v. New Mexico Military Inst. 70 N.M. 158, 371 P.2d 995 (1962).

Action against coemployee or person other than employer. - Prior to the 1971
amendment it was held that a coemployee was "a person other than the employer"
against whom a negligence action for damages might be maintained. Hockett v.
Chapman, 69 N.M. 324, 366 P.2d 850 (1961).

Release of one employer ineffective for second employer. - A worker may have two
employers, both of whom are liable for workers' compensation benefits. Worker's claim
was not barred against one employer because of the settlement agreement previously
reached with another employer. Johnson v. Aztec Well Servicing Co. 117 N.M. 697, 875
P.2d 1128 (Ct. App. 1994).

Public officers not entitled to benefits. - Prior to 1972, members of the New Mexico
state labor and industrial commission, the state fair commission, the racing commission
and the livestock board, were all public officers, not employees, and not entitled to
benefits under this act. 1968 Op. Att'y Gen. No. 68-109.

IV. COURSE OF EMPLOYMENT.

Injury compensable only if related to employment. - An injury is compensable only if
it is shown to be both "arising out of" and "in the course of" employment. Romero v. S.S.
Kresge Co. 95 N.M. 484, 623 P.2d 998 (Ct. App. 1981), overruled on other grounds,
Dupper v. Liberty Mut. Ins. Co. 105 N.M. 503, 734 P.2d 743 (1987).

Burden on claimant to establish accident in course of employment. - Burden is on
the claimant to establish by evidence that worker's death was proximately caused by an
accident arising out of and in the course of his employment. Southwestern Portland
Cement Co. v. Simpson, 135 F.2d 584 (10th Cir. 1943).

Burden of proof after claimant raised reasonable inference regarding course of
employment. - After claimant has introduced proof of facts raising a natural and



reasonable inference that accident arose out of and in the course of employee's
employment and occurred when he was performing services arising out of and in the
course of his employment, burden rested on the employer to show the contrary.
Southwestern Portland Cement Co. v. Simpson, 135 F.2d 584 (10th Cir. 1943).

Inference by jury as to course of employment. - Where there is substantial evidence
that death of employee resulted from accident and that accident occurred during his
hours of work, at a place where his duties required him to be, or where he might
properly have been in the performance of such duties, the triers of the issues of fact
may reasonably conclude therefrom, as a natural inference, that the accident arose out
of and in the course of the employment. Southwestern Portland Cement Co. v.
Simpson, 135 F.2d 584 (10th Cir. 1943).

As presumption of fact. - Since burden is on claimant to prove that accident arose out
of and in the course of employment, either by direct evidence or by evidence from which
these facts may be legitimately inferred, the presumption is not a legal presumption, but
one of fact, that is, a natural inference drawn from proven facts. Southwestern Portland

Cement Co. v. Simpson, 135 F.2d 584 (10th Cir. 1943).

Accident arises in course of employment when it occurs within the period of the
employment at a place where the employee reasonably may be in the performance of
his duties and while he is fulfilling those duties or engaged in doing something incidental
thereto. Wilson v. Rowan Drilling Co. 55 N.M. 81, 227 P.2d 365 (1950).

Claimant not disqualified from disability due to preexisting condition where injury
in course of employment. - That claimant was susceptible to an intervertebral disc
problem, and there was no doubt but that it was because of this preexisting condition
that injury occurred, did not disqualify him from disability benefits, where it was
determined that the injury arose out of and in the course of his employment. Shannon v.
Sandia Corp. 79 N.M. 634, 447 P.2d 514 (1968).

Aggravation by accident of preexisting condition as compensable. - That claimant
in his early life suffered from tuberculosis resulting in a Ghon tubercle does not preclude
claimant from compensation for dust induced hemorrhage on the job, even though one
without such a condition would not have been so adversely affected from breathing a
sudden heavy concentration of dust. The aggravation by accident of a preexisting
condition, whether the result of a disease or a congenital weakness, is nevertheless
compensable. Lucero v. C.R. Davis Contracting Co. 71 N.M. 11, 375 P.2d 327 (1962),
overruled on other grounds Mascarenas v. Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).

Admission of company and insurer support finding of course of employment. -
Admission of making of accident report by the foreman of defendant company and the
payment of weekly compensation and medical benefits by the insurer, while not
conclusive, was sufficient to support a finding that accident arose out of and in the
course of plaintiff's employment by defendant company. Johnson v. J.S. & H. Constr.
Co. 81 N.M. 42, 462 P.2d 627 (Ct. App. 1969).



Employer's admission that he had paid several thousand dollars worth of premiums to
take care of a particular accident was competent evidence the workmen were injured in
an accident arising out of and in the course of their employment, but it was not
conclusive on the point. Feldhut v. Latham, 60 N.M. 87, 287 P.2d 615 (1955).

An employee is not in the course of employment while going to and returning from
his work, but there are many exceptions to the rule. Wilson v. Rowan Drilling Co. 55
N.M. 81, 227 P.2d 365 (1950).

When employee is sent by his employer on a special mission away from his regular
work; or by the terms of his contract of employment is burdened with a special duty
incidental thereto, but aside from the labor upon which his wages are measured; while
upon such mission, or in the performance of such duty, the employee is acting within
the course of his employment. Wilson v. Rowan Drilling Co. 55 N.M. 81, 227 P.2d 365
(1950).

Evidence to establish causal connection between work accident and disability. -
Evidence, taken in consideration with the fact that all through a life of heavy work the
claimant, though suffering from tuberculosis in infancy resulting in a scarred lung, had
never before hemorrhaged, and for the first time did so while coughing as the result of
suddenly breathing heavy dust on the job, provided an ample evidence to sustain a
causal connection between work accident and claimant's disability. Lucero v. C.R. Davis
Contracting Co. 71 N.M. 11, 375 P.2d 327 (1962), overruled on other grounds,
Mascarenas v. Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).

Evidence substantiates causal relationship between employment and heart
attack. - Regardless of any claimed conflict in the testimony of the medical experts,
where they were in agreement generally in their opinions that an emotional upset results
in stress upon the heart as much as physical stress, and that anger may be a
precipitating cause of heart attacks, either disabling or fatal, and that an employee who
was suffering from advanced generalized arteriosclerosis of the coronary arterial system
would be more affected by severe stress than one who had no arteriosclerosis, the
evidence met the requirements of substantiation and the evidence established a causal
relationship, and the employee, in the course of his employment, became emotionally
upset, suffered a compensable accidental injury and as a result thereof died of a
myocardial infarction due to arteriosclerotic heart disease. Little v. J. Korber & Co. 71
N.M. 294, 378 P.2d 119 (1963).

Within scope where helping foreman's stalled car. - Workmen on their way to work
who were injured while pushing general foreman's stalled car at his request were held to
be within the scope of their employment and entitled to compensation under the
Workmen's Compensation Act. Feldhut v. Latham, 60 N.M. 87, 287 P.2d 615 (1955).

Stockholder injured within scope when working as manager. - Evidence showed
that stockholder who was president and member of board of directors of corporation
sustained an injury suffered in an accident arising out of and in the scope of his



employment while working as manager for the defendant corporate employer and that
he died as a result thereof. Shillinglaw v. Owen Shillinglaw Fuel Co. 70 N.M. 65, 370
P.2d 502 (1962).

Sudden breathing of dust as accident. - Where there is a sudden breathing by
employee of heavy dust-laden air, caused by the nearby operation of a power broom
sweeping the streets, which when taken into his lungs caused a coughing spell and a
resulting sudden hemorrhage, it can be said to produce an "unintended,” "unexpected"
and "unlooked for" result, requiring the court to characterize the event as accidental and
is sufficient to sustain a finding of accidental injury in the course of employment. Lucero
v. C.R. Davis Contracting Co. 71 N.M. 11, 375 P.2d 327 (1962), overruled on other
grounds, Mascarenas v. Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).

Meaning of "date when the compensable injury manifests itself" or "date when the
workman knows or should know he has suffered a compensable injury"” is applicable to
all of the portions of the Workmen's Compensation Act where the terms "time of
accident," "time of injury," "date of disability,” "date of accidental injury," or words of
similar import are used, recognizing the reality of possible latent injuries and that
payment of compensation is a partial substitute for wages formerly earned by the
workman at the time when he can no longer earn the same wage. Casias v. Zia Co. 93
N.M. 78, 596 P.2d 521 (Ct. App.), cert. denied, 93 N.M. 8, 595 P.2d 1203 (1979).

V. PROCEDURAL MATTERS.

Lack of jurisdiction at any stage of proceeding is controlling consideration to be
resolved before going further. Baker v. Shufflebarger & Assocs. 77 N.M. 50, 419 P.2d
250 (1966).

Federal court jurisdictional minimum met where right to all payments in issue. - A
possibility that payments of workmen's compensation benefits will terminate before the
total reaches the jurisdictional minimum necessary for the federal district court to
entertain the case after removal is immaterial if the right to all the payments is in issue,
since future payments under the act are not in any proper sense contingent, although
they may be decreased or cut off altogether by the operation of conditions subsequent.
Valencia v. Stearns Roger Mfg. Co. 124 F. Supp. 670 (D.N.M. 1954).

In the nature of civil complaints, workmen's compensation cases are not civil actions
but are sui generis. State ex rel. Sanchez v. Reese, 79 N.M. 624, 447 P.2d 504 (1968).

Conventional methods of administration of justice employed. - The New Mexico
Workmen's Compensation Act may be classified as one of the "judicial" acts, whereby
the workmen's compensation claim in the first instance is filed in a court of record in a
district court of the state, process issued by said court and a trial of the cause had,
either before the district judge without a jury, or with a jury; there are certain differences
in the procedure between a workmen's compensation case and the ordinary damage
case. But at the same time, from an overall standpoint, the conventional methods of



administration of justice are employed in workmen's compensation cases. Valencia v.
Stearns Roger Mfg. Co. 124 F. Supp. 670 (D.N.M. 1954).

Disqualification of judge statute applicable to compensation claims. - Provision of
statute for the disqualification of a judge by a party to any action or proceeding is
applicable to claims prosecuted under the Workmen's Compensation Act. State ex rel.
Pacific Employers Ins. Co. v. Arledge, 54 N.M. 267, 221 P.2d 562 (1950).

Nothing inconsistent in applying general rules covering jury trials to workmen's
compensation cases. Bryant v. H.B. Lynn Drilling Corp. 65 N.M. 177, 334 P.2d 707
(1959).

Limitations under this act commence to run from time of employer's failure to pay
compensation for a disability when the disability can be ascertained and duty to
compensate arises rather than from the date of the accident. Anderson v. Contract
Trucking Co. 48 N.M. 158, 146 P.2d 873 (1944).

Claim not too late where employer's doctor indicated injury minor. - Where at time
of injury employee was led to believe by employer's doctor that injury was minor and
attributed eye weakness to advancing age and natural causes, employee's claim for
compensation filed within statutory time after discovery of seriousness of the injury more
than two years after the accident was not too late. Anderson v. Contract Trucking Co.
48 N.M. 158, 146 P.2d 873 (1944).

Sufficient allegation of general bodily impairment. - Statement of the injury, together
with the further statement that by reason thereof he was totally unable to perform any
work in any general field of endeavor in which he could engage, and that his disability
was total and permanent, we think, was a sufficient allegation of general bodily
impairment resulting from the described injury. Gonzales v. Gackle Drilling Co. 70 N.M.
131, 371 P.2d 605 (1962).

Special interrogatory should cover both requisites to right to compensation set
forth in 52-1-9 NMSA 1978: whether employee was performing services arising out of
and in course of his employment at time of the accident, and whether the employee's
death was proximately caused by an accident arising out of and in course of his
employment. Southwestern Portland Cement Co. v. Simpson, 135 F.2d 584 (10th Cir.
1943).

No provision made for special interrogatories. - The Workmen's Compensation Act
gives the right of trial by jury to either party but makes no provision for special
interrogatories. However, to submit special interrogatories without a general verdict
unless the latter is waived or consented to is reversible error. Saavedra v. City of
Albuquergue, 65 N.M. 379, 338 P.2d 110 (1959).



A motion for dismissal is in order where claim shows that the defendant was not at
time of employee's death engaged in an extra-hazardous business covered under the
act. Hernandez v. Border Truck Line, 49 N.M. 396, 165 P.2d 120 (1946).

No summary judgment for claims filed prior to Laws 1959. - A workmen's
compensation claim filed prior to the effective date of Laws 1959, ch. 67, may not be
disposed of on summary judgment. Gonzales v. Gackle Drilling Co. 70 N.M. 131, 371
P.2d 605 (1962).

Motion for summary judgment erroneously granted where evidence showed not
special employee. - Trial court erred in granting appellee's motion for summary
judgment in personal injury suit on grounds that appellant, a welder sent to appellee's
premises by his regular employer, was a special employee and thus was barred from
further recovery by the Workmen's Compensation Act, where testimony of appellant
disclosed that the work he was engaged in at the time of the accident was in the usual
performance of his duties and that if any of appellee's agents had given him instructions
contrary to those of his regular employer he would not have followed them. Such
evidence, if not contradicted by other evidence to be offered in the trial thereafter
ordered, would have required the conclusion that appellant was employed solely by his
regular employer and was not prevented by the act from recovery from appellee.
Davison v. Tom Brown Drilling Co. 76 N.M. 412, 415 P.2d 541 (1966).

Right to remove to federal court not waived by electing state compensation. - The
claimant's argument that the employer elected to be governed by the laws of New
Mexico, by having sought the protection afforded by the Workmen's Compensation Act
and thus should not be able to remove a case thereunder to a federal forum was without
merit since a state cannot constitutionally provide, by statute, an instrumentality
whereby the right to remove a case to a federal tribunal can be waived. Valencia v.
Stearns Roger Mfg. Co. 124 F. Supp. 670 (D.N.M. 1954).

In order to make out case calling for directed verdict for employer, one is
compelled to weigh the evidence and draw inferences against the verdict, which should
be resolved in favor of the verdict for the employee. Teal v. Potash Co. of Am. 60 N.M.
409, 292 P.2d 99 (1956).

In compensation case, evidence of pecuniary circumstances of parties is
incompetent. Hamilton v. Doty, 65 N.M. 270, 335 P.2d 1067 (1958).

Where evidence before trial court conflicted as to causal connection between
accident and death, it was for the trial court to resolve the disagreement. Mayfield v.
Keeth Gas Co. 81 N.M. 313, 466 P.2d 879 (Ct. App. 1970).

Admission of evidence of strenuous training course. - Trial court did not abuse its
discretion in admitting testimony relating to strenuousness of training course decedent
was taking at the time of his death, offered by employee who had taken the course



under sufficiently similar circumstances and conditions. Brown v. General Ins. Co. of
Am. 70 N.M. 46, 369 P.2d 968 (1962).

Admission of self-serving declaration of deceased workman. - While recognizing
the trend toward a greater admissibility of declarations of deceased persons where the
same information cannot be obtained in a more purified or authentic form, the self-
serving declarations of a decedent in a workmen's compensation case will not be
admitted on the ground of necessity alone even though it was the only available
evidence bearing on the issue. Brown v. General Ins. Co. of Am. 70 N.M. 46, 369 P.2d
968 (1962).

Causal connection between false statement and injury. - There was substantial
evidence to support the hearing officer's determination of a causal connection between
the claimant's false representation on her employment application and her subsequent
injury, in the form of the claimant's physical impairment rating and the respondent's
expert testimony that the claimant was at an increased risk due to her prior undisclosed
injury. Jaynes v. Wal-Mart Store No. 824, 107 N.M. 648, 763 P.2d 82 (Ct. App. 1988).

Effect of false representation on application for employment. - A claimant who
knowingly and willfully made false representations on his application for employment
regarding past employment, and who failed to reveal his prior history of a work-related
injury was barred from receiving compensation benefits. Sanchez v. Memorial Gen.
Hosp. 110 N.M. 683, 798 P.2d 1069 (Ct. App. 1990).

Jury to accept or reject expert's testimony. - Medical testimony, as other expert
evidence, is intended to aid, but not to conclude, a court or jury. "The jury is entitled to
rely upon rational inferences deductible from the evidence, whether arising from expert
testimony or otherwise." It is within the province of the jury to accept or reject expert
surgeon's testimony. Seay v. Lea County Sand & Gravel Co. 60 N.M. 399, 292 P.2d 93
(1956).

The jury is privileged to accept, reject or give such weight to the testimony of expert
witnesses only, as it deemed the same entitled to have. Teal v. Potash Co. of Am. 60
N.M. 409, 292 P.2d 99 (1956).

Jury inference regarding heart attack proper. - Jury inference that an unusual strain
on decedent's heart, helped along by difficulty in breathing caused by fumes from
testing a new process, invoked a heart attack and death is proper. Teal v. Potash Co. of
Am. 60 N.M. 409, 292 P.2d 99 (1956).

Extent of injury as question for jury. - Except when it may be stated as a matter of
law that a claimant is not totally and permanently disabled within terms of this act, the
extent of his disability becomes a jury question. Lipe v. Bradbury, 49 N.M. 4, 154 P.2d
1000 (1945).



Evidence supported giving issue to jury. - That claimant suffered an emotional upset
at his office, related to his work, three hours before the stroke, coupled with medical
testimony that fatigue and emotional upsets hasten the precipitation of a fatal incident in
an individual with essential hypertension, and that there was "a strong probability of
connection" between these factors and decedent's cerebral hemorrhage, refute a
contention that "the jury should not have been permitted to speculate upon the issue.”
Salazar v. County of Bernalillo, 69 N.M. 464, 368 P.2d 141 (1962).

Jury question whether causal connection between accident and disability. - Even
where no positive statement can be made as to the causal connection by medical
witnesses, court was correct in sending the case to the jury on the basis of the medical
testimony, such as it was, and the lay testimony as to the events surrounding the
accident both before and after it happened, as it was for jury determination as to
whether there was a natural sequence of events which indicate a causal connection
between work accident and disability sustained. Lucero v. C.R. Davis Contracting Co.
71 N.M. 11, 375 P.2d 327 (1962), overruled on other grounds Mascarenas v. Kennedy,
74 N.M. 665, 397 P.2d 312 (1964).

Instruction for jury to make determination between two alternatives proper. -
Where, under claim presented, jury had right to determine extent of the injury, whether it
was confined to a fractured wrist injury which must be compensated under specific
schedule, or whether the injury resulted in total permanent disability under residuary
clause, an instruction which permitted jury to make a determination as between these
two alternatives was proper. Lipe v. Bradbury, 49 N.M. 4, 154 P.2d 1000 (1945).

Refusal to give jury instruction on attorney's fees proper. - Refusal of trial court to
give jury instruction that in compensation cases attorney's fees are paid by the employer
and insurer and not by the claimant is proper. Seay v. Lea County Sand & Gravel Co.
60 N.M. 399, 292 P.2d 93 (1956).

Claimant has burden of proving compensable accident. Romero v. S.S. Kresge Co.
95 N.M. 484, 623 P.2d 998 (Ct. App. 1981), overruled on other grounds Dupper v.
Liberty Mut. Ins. Co. 105 N.M. 503, 734 P.2d 743 (1987).

Failure of court to find fact as finding against party with burden. - Even if
omissions were made, it is the rule in this jurisdiction that a failure by the trial court to
find a material fact must be regarded as a finding against the party having the burden of
establishing such fact. Baker v. Shufflebarger & Assocs. 77 N.M. 50, 419 P.2d 250
(1966).

No attack on findings where no objection on requested findings. - Where
workmen's compensation proceeding's findings were not objected to and no requested
findings were timely made under Rule 52(b), N.M.R. Civ. P. (now see Paragraph B of
Rule 1-052), the court's findings could not be attacked. Gillit v. Theatre Enters., Inc. 71
N.M. 31, 375 P.2d 580 (1962).



No denial of appeal right where accepted less compensation than entitled. - Under
Workmen's Compensation Law, a workman cannot be denied the right of appeal by his
acceptance of a compensation award in an amount less than that to which he is entitled.
Evans v. Stearns-Roger Mfg. Co. 253 F.2d 383 (10th Cir. 1958).

After notice of appeal from judgment in workman's compensation case was filed,
trial court lost jurisdiction of the cause and acted properly in refusing to set aside its
judgment. Ledbetter v. Lanham Constr. Co. 76 N.M. 132, 412 P.2d 559 (1966).

Prejudgment interest. - Section 56-8-4D NMSA 1978 contains an express exemption
for the state from awards of prejudgment interest in favor of an injured worker in a
workers' compensation action. Montney v. State ex rel. State Hwy. Dep't, 108 N.M. 326,
772 P.2d 360 (Ct. App. 1989).

Only favorable evidence considered on appeal. - On appeal in compensation
hearing only that evidence and the reasonable inferences to be drawn therefrom which
support the findings will be considered. All evidence unfavorable to the findings will be
disregarded. Lopez v. Schultz & Lindsay Constr. Co. 79 N.M. 485, 444 P.2d 996 (Ct.
App.), cert. denied, 79 N.M. 448, 444 P.2d 775 (1968).

And not weigh conflicting evidence or credibility of witnesses. - In reviewing
workmen's compensation cases, court of appeals considers only evidence and
inferences that may be reasonably drawn therefrom in the light most favorable to
support the findings, and will not weigh conflicting evidence or credibility of the
witnesses. Lopez v. Phelps Dodge Corp. 83 N.M. 799, 498 P.2d 686 (Ct. App. 1972).

Voluntary payment of compensation benefits is merely competent evidence as to
any issue in a workman's compensation suit and does not create any presumptions or
shifts in the original burden. Romero v. S.S. Kresge Co. 95 N.M. 484, 623 P.2d 998 (Ct.
App. 1981), overruled on other grounds, Dupper v. Liberty Mut. Ins. Co. 105 N.M. 503,
734 P.2d 743 (1987). But see, Perea v. Gorby, 94 N.M. 325, 610 P.2d 212 (Ct. App.
1980); Medrano v. Ray Willis Constr. Co. 96 N.M. 643, 633 P.2d 1241 (Ct. App. 1981).

Employer's voluntary payment of employee's benefits admission of accident. - By
voluntarily paying an injured employee workmen's compensation benefits, the employer
admits that the employee's disability was a natural and direct result of an accident
arising out of and in the course of his employment and relieves plaintiffs of the burden of
establishing any causal connection as a medical probability by expert medical
testimony. Perea v. Gorby, 94 N.M. 325, 610 P.2d 212 (Ct. App. 1980)But see; Romero
v. S.S. Kresge Co. 95 N.M. 484, 623 P.2d 998 (Ct. App. 1981)overruled on other
grounds, Dupper v. Liberty Mut. Ins. Co. 105 N.M. 503, 734 P.2d 743 (1987).

Claimant's testimony as only evidence supporting trial court's finding remains
undisturbed on appeal. - Where claimant's testimony is the only evidence which has a
bearing on the cause of the accident and if her statement will support the trial court's
finding that her injury arose out of and in the course of her employment, the finding shall



not be disturbed on appeal. Romero v. S.S. Kresge Co. 95 N.M. 484, 623 P.2d 998 (Ct.
App. 1981).

Supreme court will not disturb findings where substantial evidence. - It is clear
that in workmen's compensation cases, as in other appeals, where substantial evidence
is present to support a finding, the supreme court will not disturb the same on appeal.
Yates v. Matthews, 71 N.M. 451, 379 P.2d 441 (1963).

Judgment not reversed though rule erroneously applied where evidence
substantial. - A workmen's compensation case which presented a question concerning
traumatic neurosis required an extra-cautious view of the evidence, but when the trial
court construed the evidence in a manner more favorable to the claimant, its judgment
was not to be reversed even though an erroneous rule may have been applied to the
weight to be given the evidence, because the evidence in that case substantially
supported the findings without applying the erroneous rule. Jensen v. United Perlite
Corp. 76 N.M. 384, 415 P.2d 356 (1966), overruled on other grounds American Tank &
Steel Corp. v. Thompson, 90 N.M. 513, 565 P.2d 1030 (1977).

52-1-1.1. Definitions.

As used in Chapter 52, Articles 1 through 6 NMSA 1978:

A. "director" means the director of the workers' compensation administration;

B. "division" means the workers' compensation administration;

C. "workers' compensation judge" means an individual appointed by the director to act
as a workers' compensation judge in the administration of the Workers' Compensation
Act [this article] or the New Mexico Occupational Disease Disablement Law;

D. "workman" or "workmen" means worker or workers;

E. "Workmen's Compensation Act" means Workers' Compensation Act; and

F. "workmen's compensation administration” or "administration” means workers'
compensation administration administratively attached to the labor department.

History: Laws 1986, ch. 22, § 26; 1987, ch. 235, § 2; 1989, ch. 263, § 2; 1990 (2nd
S.S.),ch. 2, 8 1.

ANNOTATIONS

The 1990 (2nd S.S.) amendment, effective January 1, 1991, substituted "workers'
compensation administration” for "workers' compensation division of the labor
department" in Subsection A; added present Subsection B; redesignated former
Subsections B through E as Subsections C through F; and substituted present



Subsection F for the former subsection which read "workmen's compensation
administration' means workers' compensation division of the labor department”.

New Mexico Occupational Disease Disablement Law. - See 52-3-1 NMSA 1978 and
notes thereto.

52-1-1.2. Advisory council on workers' compensation and
occupational disease disablement; functions and duties;
independent medical examinations committee.

A. There is created in the workers' compensation administration an advisory council on
workers' compensation and occupational disease disablement. Members of the council
shall be appointed by the governor. There shall be six voting members of the council
with three members representing employers and three members representing workers.
No member representing employers or workers shall be an attorney. Three of the
original appointees shall serve for terms of two years, and three shall serve for four
years. The members shall determine by lot which members shall serve for four years
and which shall serve for two. Thereafter, each member shall be appointed for a term of
four years. The council shall elect a chairman from its membership. The director shall
be an ex-officio, nonvoting member of the council.

B. Members of the council shall not be paid but shall receive per diem and mileage
pursuant to the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978].

C. The council shall meet at least twice each year. It shall annually review workers'
compensation and occupational disease disablement in New Mexico and shall issue a
report of its findings and conclusions on or before January 1 of each year. The annual
report shall be sent to the governor, the superintendent of insurance, the speaker of the
house of representatives, the president pro tempore of the senate, the minority leaders
of both houses and the chairmen of all appropriate committees of each house that
review the status of the workers' compensation and occupational disease disablement
system. In performing these responsibilities, the council's role shall be strictly advisory,
but it may:

(1) make recommendations relating to the adoption of rules and legislation;

(2) make recommendations regarding the method and form of statistical data
collections; and

(3) monitor the performance of the workers' compensation and occupational disease
disablement system in the implementation of legislative directives.

D. The advisory council on workers' compensation and occupational disease
disablement shall appoint a committee composed of three members representing
workers and three members representing employers to designate an approved list of
health care providers who are authorized to conduct independent medical examinations.



The committee shall, to the greatest extent possible, designate only health care
providers whose judgments are respected, or not objected to, by recognized
representatives of both employer and worker interests and whose judgments are not
perceived to favor any particular interest group. Members of the committee shall be
immune from personal liability for any official action taken in establishing the approved
list of health care providers. The committee shall review and revise the list annually. The
terms of the original members shall be two years, and thereafter the terms of the
members shall be staggered so that each year the committee appoints one member
who represents workers and one member who represents employers. The members
shall annually elect a chairman. No member representing employers or workers shall be
an attorney.

E. The workers' compensation administration shall cooperate with the council and shall
provide information and staff support as reasonably necessary and required by the
council and by the committee appointed pursuant to Subsection D of this section.

History: Laws 1990 (2nd S.S.), ch. 2, § 28; 1993, ch. 193, § 1.
ANNOTATIONS

The 1993 amendment, effective June 18, 1993, in Subsection A, deleted the former
next-to-last sentence, which read "The governor shall also appoint three nonvoting
members of the council: one from an insurance company, one health care provider and
one attorney”, and made a minor stylistic change; made a minor stylistic change in
Subsection C; inserted the second and third sentences in Subsection D; and made
minor stylistic changes in Subsection E.

Effective dates. - Laws 1990 (2nd S.S.), ch. 2, § 153 makes this section of the act
effective on January 1, 1991.

Law reviews. - For survey of 1990-91 workers' compensation law, see 22 N.M.L. Rev.
845 (1992).

52-1-2. Employers who come within act.

The state and each county, municipality, school district, drainage, irrigation or
conservancy district, public institution and administrative board thereof employing
workers, every charitable organization employing workers and every private person, firm
or corporation engaged in carrying on for the purpose of business or trade within this
state, and which employs four or more workers, except as provided in Section 52-1-6
NMSA 1978, shall become liable to and shall pay to any such worker injured by
accident arising out of and in the course of his employment and, in case of his death
being occasioned thereby, to such person as may be authorized by the director or
appointed by a court to receive the same for the benefit of his dependents,
compensation in the manner and amount at the times herein required.



History: Laws 1929, ch. 113, § 2; C.S. 1929, § 156-102; Laws 1933, ch. 178, 8 1; 1937,
ch. 92, § 1; 1941 Comp., 8§ 57-902; 1953 Comp., § 59-10-2; Laws 1971, ch. 261, § 1,
1973, ch. 240, 8 1; 1975, ch. 284, § 1; 1987, ch. 235, § 3.

ANNOTATIONS

l. General Consideration.
Il. Employment Covered.
[l Injury by Accident.

|. GENERAL CONSIDERATION.
Cross references. - As to coverage by state agencies, see 52-1-3 NMSA 1978.
As to exemption of educational institutions, see 52-1-63 NMSA 1978.

As to board of bar commissioners and state board of bar examiners not state agency for
purposes of workmen's compensation coverage, see 36-2-9.1 NMSA 1978.

Purpose of the workmen's compensation legislation is to provide a humanitarian
and economical system of compensation for injured workmen, and such legislation
should be given a liberal construction in favor of a claimant, but the provisions of the act
may not be disregarded in the name of liberal construction. Graham v. Wheeler, 77
N.M. 455, 423 P.2d 980 (1967).

Workmen's compensation is a loss-distribution mechanism with two objectives.
The first is to make the victim whole, and the second is to see, if possible, that the loss
falls on the wrongdoer as a matter of simple ethics. Baca v. Gutierrez, 77 N.M. 428, 423
P.2d 617 (1967).

Aid to construction of act. - The maxim "expressio unius est exclusio alterius" is only
an aid to construction and does not apply to provisions of Workmen's Compensation Act
reading: "injuries sustained in extra-hazardous duties incident to the business," and
"The right to the compensation provided for in this act, . . . for any personal injury
accidentally sustained or death resulting therefrom, shall obtain in all cases" when the
conditions and circumstances stated and required by 52-1-9 NMSA 1978, are present.
Wilson v. Rowan Drilling Co. 55 N.M. 81, 227 P.2d 365 (1950).

Liberal construction rule applies to law, not evidence. - The rule of liberal
construction of the Workmen's Compensation Act applies to the law, not to the evidence
offered to support a claim. Brown v. General Ins. Co. of Am. 70 N.M. 46, 369 P.2d 968
(1962).

New Mexico's workmen's compensation statute is based on extrahazardous
occupations and pursuits. Hayes v. Ampex Corp. 85 N.M. 444,512 P.2d 1280 (Ct.



App. 1973), overruled on other grounds Dupper v. Liberty Mut. Ins. Co. 105 N.M. 503,
734 P.2d 743 (1987).

It is not the purpose of Workmen's Compensation Act to permit suit against state
without consent having been first obtained. There is no basis to assume that a school
district can be sued without consent on the strength of its inclusion in this section and
former 59-10-12, 1953 Comp. McWhorter v. Board of Educ. 63 N.M. 421, 320 P.2d
1025 (1958).

No express consent by state to be sued in workmen's compensation proceeding
involving the state penitentiary and the consent is not to rest on implication. Day v.
Penitentiary of N.M. 58 N.M. 391, 271 P.2d 831 (1954).

A suit may not be brought against a state institution under the Workmen's
Compensation Act without the express consent of the state. McWhorter v. Board of
Educ. 63 N.M. 421, 320 P.2d 1025 (1958).

School district is an institution or agency of the state, and as such is immune from
suit without the state's consent. McWhorter v. Board of Educ. 63 N.M. 421, 320 P.2d
1025 (1958).

This act becomes operative without affirmative action by employer or employee
as soon as the employment begins, unless rejected by written contract or notice. Jones
v. George F. Getty Oil Co. 92 F.2d 255 (10th Cir. 1937), cert. denied, 303 U.S. 644, 58
S. Ct. 644, 82 L. Ed. 1106 (1938).

Where petition for damages brings action within act. - Although a petition for
damages for injuries sustained during employment does not contain an affirmative
allegation of how many workmen are employed by the employer, it brings the action
within the compensation act where it alleges the injuries were received by a fall from a
pole 30 feet from the ground. Jones v. George F. Getty Oil Co. 92 F.2d 255 (10th Cir.
1937), cert. denied, 303 U.S. 644, 58 S. Ct. 644, 82 L. Ed. 1106 (1938).

When number of workers calculated. - If an employer has once regularly employed
enough workers to come under the Act, he remains there even when the number
employed may temporarily fall below the minimum. Garcia v. Watson Tile Works, Inc.
111 N.M. 209, 803 P.2d 1114 (Ct. App. 1990).

Out-of-state workers of employers. - Under this section all workers employed by a
private employer "engaged in carrying on for the purpose of business or trade within this
state," wherever employed, must be considered in determining whether the employer is
subject to the Act. Thus an "out-of-state employer who employed fewer than three
workers within the State of New Mexico could still be subject to liability under the act.
Hammonds v. Freymiller Trucking, Inc. 115 N.M. 364, 851 P.2d 486 (Ct. App. 1993).



Directors and officers as "workers". - Where corporate payments to directors and
officers represented repayment of loans, not wages or salary, the directors and officers
were not "workers" as contemplated by this section. Garcia v. Watson Tile Works, Inc.
111 N.M. 209, 803 P.2d 1114 (Ct. App. 1990).

Dismissal on motion where only question of law. - Where the pleadings as well as
documentary evidence indicated that the employer of an injured minor employee
gualified under Workmen's Compensation Act and that the injured employee who had
not given notice of election not to become subject to the act had received
compensation, the case could be dismissed on motion since only questions of law were
presented. Benson v. Export Equip. Corp. 49 N.M. 356, 164 P.2d 380 (1945).

Acts of employer as evidence to predicate award. - Act of employer in making out an
accident report and the payment of compensation to the decedent until shortly before
his death constitutes sufficient evidence upon which to predicate award of
compensation for injury, and for resulting death as well, when coupled with the evidence
of medical witnesses in the case that the injury would aggravate subsequent illness and
hasten death. Gilbert v. E.B. Law & Son, 60 N.M. 101, 287 P.2d 992 (1955).

Employer must show valid employment contract. - If an employer seeks to avail
itself of the Workmen's Compensation Act as a bar to a common-law action, then it must
show a valid contract of employment between it and the injured employee. Howie v.
Stevens, 102 N.M. 300, 694 P.2d 1365 (Ct. App. 1984).

Self-serving declaration of deceased workman. - While recognizing the trend toward
a greater admissibility of declarations of deceased persons where the same information
cannot be obtained in a more purified or authentic form, the self-serving declarations of
a decedent in a workmen's compensation case will not be admitted on the ground of
necessity alone even though it was the only available evidence bearing on the issue.
Brown v. General Ins. Co. of Am. 70 N.M. 46, 369 P.2d 968 (1962).

Evidence of strenuous training course admitted. - Trial court did not abuse its
discretion in admitting testimony relating to strenuousness of training course decedent
was taking at the time of his death, offered by employee who had taken the course
under sufficiently similar circumstances and conditions. Brown v. General Ins. Co. of
Am. 70 N.M. 46, 369 P.2d 968 (1962).

Question of compensable injury not affected by workman being more readily
susceptible. - Although a workman may be more readily susceptible to injury than other
workmen similarly employed, by reason of a preexisting physical condition, the question
whether the injury is compensable is not affected thereby. Gilbert v. E. B. Law & Son,
60 N.M. 101, 287 P.2d 992 (1955).

Employee who has preexisting physical weakness or disease may suffer
compensable injury if the employment contribution can be found either in placing the
employee in a position which aggravates the danger due to the idiopathic condition, or



where the condition is aggravated by strain or trauma due to the employment
requirements. Berry v. J.C. Penney Co. 74 N.M. 484, 394 P.2d 996 (1964).

Violation of specific instruction bars recovery. - Where the trial found that the injury
to the plaintiff did not arise out of his work, but did occur at a time when he was using a
machine tool in violation of and contrary to instructions given him by his supervisor,
benefits under this act were properly denied, because violation of specific instructions
which limit the scope or sphere of work which an employee is authorized to do bars
recovery of workmen's compensation for an injury so sustained. Witt v. Marcum Dirilling
Co. 73 N.M. 466, 389 P.2d 403 (1964).

Insurer liable where agent accepted application after effective date. - Where
employer applied for compensation insurance from "December 5, 1937 to December 5,
1938," and agent of insurer accepted application on December 8, as of December 5,
1937, and an employee was killed on December 6, 1937 and suit was filed for
compensation by his dependents, and insurer denied liability because of employer's
willful, intentional and fraudulent concealment of facts of death, the court held that such
evidence was insufficient to warrant its finding that the insurer was not liable for
compensation for death of said employee. Points v. Wills, 44 N.M. 31, 97 P.2d 374
(1939).

Availability of common-law defenses for employer. - Under the Workmen's
Compensation Act, where an employer is subject to the act and has failed to comply
therewith, an employee who sustains compensable injuries is afforded one of two
remedies: (1) maintain a civil action against the employer for damages suffered or (2) in
lieu of a common-law action, apply to the district court for compensation benefits under
the act. In both instances, the employer is denied the common-law defenses of
contributory negligence, assumption of risk and the fellow servant rule. However, the
employer is not subject to the act, the act itself would not apply to the employer and an
employer would be entitled to all common-law defenses in a common-law action for
negligence brought by an employee. Arvas v. Feather's Jewelers, 92 N.M. 89, 582 P.2d
1302 (Ct. App. 1978).

Findings supported by substantial evidence. - If findings that plaintiff was not
performing any service for employer at the time of the accident are supported by
substantial evidence, then plaintiffs must fail in this appeal. By substantial evidence is
meant that evidence which is acceptable to a reasonable mind as adequate support for
a conclusion. Young v. Signal Qilfield Serv., Inc. 81 N.M. 67, 463 P.2d 43 (Ct. App.
1969).

Law reviews. - For note, "Harmon v. Atlantic Richfield Co.: The Duty of an Employer to
Provide a Safe Place to Work for the Employee of an Independent Contractor," see 12
N.M.L. Rev. 559 (1982).

For survey of 1990-91 workers' compensation law, see 22 N.M.L. Rev. 845 (1992).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 44,47,116 to 136, 157.

General or special employer's liability for compensation to injured employee, 3 A.L.R.
1181, 34 A.L.R. 768, 58 A.L.R. 1467, 152 A.L.R. 816.

Application to employees engaged in farming, 7 A.L.R. 1296, 13 A.L.R. 955, 35 A.L.R.
208,43 A.L.R. 954, 107 A.L.R. 977, 140 A.L.R. 399.

Property-owner's liability for injury to workmen engaged in building or repairing structure
under provisions as to casual employment, 15 A.L.R. 735, 33 A.L.R. 1460, 60 A.L.R.
1195, 107 A.L.R. 934.

Construction of provisions directed against noninsuring or self-insuring employers, 18
A.L.R. 267.

General discussion of the nature of the relationship of employer and independent
contractor, 19 A.L.R. 226.

Circumstances under which existence of relationship of employer and independent
contractor is predicable, 19 A.L.R. 1168.

Elements bearing directly upon the quality of a contract as affecting the character of one
as independent contractor, 20 A.L.R. 684.

Window washer as casual employee, 28 A.L.R. 624.

Workmen's compensation: applicability to charitable institutions, 30 A.L.R. 600.
Concurrent or joint employment by several, 30 A.L.R. 1000, 58 A.L.R. 1395.
Effect of kinship or family relationship between parties, 33 A.L.R. 585.

Workmen's compensation: what is casual employment, 33 A.L.R. 1452, 60 A.L.R. 1195,
107 A.L.R. 934.

Teamster as independent contractor under Workmen's Compensation Act, 42 A.L.R.
607,43 A.L.R. 1312, 120 A.L.R. 1031.

Independence of contract considered with relation to scope and construction of statutes,
43 A.L.R. 346.

Ownership of leased or rented property as constituting business, trade or occupation
within Workmen's Compensation Act, 50 A.L.R. 1176.



Constitutionality of provisions applicable to public officers or employees, 53 A.L.R.
1290.

Municipal corporation as an employer, 54 A.L.R. 788.

One doing work under a cost plus contract as an independent contractor, or a servant or
an agent, 55 A.L.R. 291.

One in general employment of contractee, but who at time of accident was assisting or
cooperating with, an independent contractor, as employee of former or latter for the
time, 55 A.L.R. 1263.

Whether character of work undertaken is part or process of principal's trade or business
within Workmen's Compensation Act, 58 A.L.R. 882, 105 A.L.R. 580.

Nurse as independent contractor or servant, 60 A.L.R. 303.

Applicability of workmen's compensation to injuries sustained while flying, 62 A.L.R.
229.

Right as against vehicle owner, of one not in his general employment, injured while
assisting in remedying conditions due to accident to automobile or truck in highway, 72
A.L.R. 1284.

One employed by servant in emergency as servant of the master, 76 A.L.R. 971.
Independent contractors and Workmen's Compensation Act, 78 A.L.R. 493.

Helper, assistant or substitute for an employee as himself an employee, 80 A.L.R. 522.

Continuity and duration of employment required by provision making applicability of act
depend on number of persons employed, 81 A.L.R. 1232.

"Seasonal" employment within provisions of Workmen's Compensation Act, 93 A.L.R.
308.

Construction and application of term "business" as used in provision of Workmen's
Compensation Acts, 106 A.L.R. 1502.

Evasion or avoidance of requirements of Workmen's Compensation Act, effect of intent
as to, on status of independent contractor as distinguished from employee, 107 A.L.R.
855.

National bank or receiver thereof as within state Workmen's Compensation Act, 113
A.L.R. 1454,



Federal property within state, injury occurring on, or in connection with contracts in
relation to, applicability of state Workmen's Compensation Act, 153 A.L.R. 1050.

Musicians or other entertainers as employees of hotel or restaurant in which they
perform, within Workmen's Compensation Act, 158 A.L.R. 915, 172 A.L.R. 325.

Coverage of industrial or business employee when performing under orders, services
for private benefit of employer or superior, or officer, representative or stockholder of
corporate employer, 172 A.L.R. 378.

Constitutional or statutory provision referring to "employees" as including public officers,
5A.L.R.2d 415.

Voluntary payment of compensation under statute of one state as bar to claim or ground
for reduction of claim of compensation under statute of another state, 8 A.L.R.2d 628.

Status of gasoline and oil distributor or dealer, as agent, employee or independent
contractor or dealer, 83 A.L.R.2d 1282.

Workers' compensation immunity as extending to one owning controlling interest in
employer corporation, 30 A.L.R.4th 948.

Employee's injuries sustained in use of employer's restroom as covered by workers'
compensation, 80 A.L.R.5th 417.

99 C.J.S. Workmen's Compensation 88 37 to 58.
II. EMPLOYMENT COVERED.

Only injuries "arising out of and in course of" employment are compensable.
Martinez v. Fidel, 61 N.M. 6, 293 P.2d 654 (1956).

Under the express language of this section it is not enough that an injury "arose in the
course of employment,” it must "arise out of" as well as "in the course of" the
employment. Berry v. J.C. Penney Co. 74 N.M. 484, 394 P.2d 996 (1964).

Out of and in course of employment. - "Out of" course of employment points to the
cause or source of the accident, while "in the course of" relates to time, place and
circumstances. Martinez v. Fidel, 61 N.M. 6, 293 P.2d 654 (1956).

Injury is said to arise in course of employment when it takes place within the period
of the employment, at a place where the employee reasonably may be, and while he is
fulfilling his duties or engaged in doing something incidental thereto. Edens v. New
Mexico Health & Social Servs. Dep't, 89 N.M. 60, 547 P.2d 65 (1976).



Scope of employment is to be determined from directions of employer, and not
from any agreement between the employer and her fellow employees; thus, the fact that
an employer agreed with her fellow employees to form a car pool at a shopping center
before proceeding to a required conference was of no consequence to the scope of her
employment. Edens v. New Mexico Health & Social Servs. Dep't, 89 N.M. 60, 547 P.2d
65 (1976).

Where facts undisputed, employment question of law. - Where the historical facts of
the case are undisputed, the question whether the accident arose out of and in the
course of the employment is a question of law. Edens v. New Mexico Health & Social
Servs. Dep't, 89 N.M. 60, 547 P.2d 65 (1976).

Injury not in course of employment where for personal benefit alone. - The injury
received in altercation with guard at gate of job site may have arisen out of his
employment but was not sustained in the course of his employment; since claimant's
purpose in returning to the site to obtain a pay advance was for his personal benefit
alone and not designed to further the employer's business. Fautheree v. Insulation &
Specialties, Inc. 67 N.M. 230, 354 P.2d 526 (1960).

No sure test for determining whether employee or independent contractor. - There
is no single or sure criterion affording a test of when the relationship is that of employee
and when that of an independent contractor, and "a fact found controlling in one
combination may have a minor importance in another.” Nelson v. Eidal Trailer Co. 58
N.M. 314, 270 P.2d 720 (1954).

Manufacturer not responsible for compensation for death of independent
contractor's employee. - Where contract between truck loader and manufacturing
company left the time and manner of performance and the hiring and payment of extra
help to the discretion of the loader, loader was an independent contractor, and
manufacturer was not liable for workmen's compensation for death of loader's
employee. Nelson v. Eidal Trailer Co. 58 N.M. 314, 270 P.2d 720 (1954).

Nor owner of gravel pit. - Where owner of gravel pit contracted with third party for
drilling holes and placing dynamite and third party employed claimant, who was injured
in operation and third party made his own arrangements with his employees and was
paid flat daily rate under contract, third party was an independent contractor and
claimant was not entitled to compensation from land owner. Gober v. Sanders, 64 N.M.
66, 323 P.2d 1104 (1958).

Professional classified as independent contractor or "employee". - A professional
giving full-time, exclusive services to a business should not be excluded from the
definition of "employee" under the Workers' Compensation Act simply because no one
in the business has the skills to oversee the details of the professional's work. Thus
where the workers' compensation judge did not make findings with regard to whether at
the time of the accident the claimant, an accountant performing services for the
defendant, was potentially available to other clients or was committed to serving



defendant exclusively for the foreseeable future, the case was remanded for further
findings and conclusions. Whittenberg v. Graves Oil & Butane Co. 113 N.M. 450, 827
P.2d 838 (Ct. App. 1991).

Worker, whose means and method of work not controlled, deemed independent
contractor. - The trial court correctly determined that plaintiff was an independent
contractor where defendant had the power to control the results of plaintiff's work, but
did not have the right to control the means and methods of plaintiff's work, plaintiff was
not required to work any specified hours, nor was there a requirement as to who was to
perform specific tasks. Tafoya v. Casa Vieja, Inc. 104 N.M. 775, 727 P.2d 83 (Ct. App.
1986).

Independent truck contractor not within act. - A trucker engaged by a gin company
for hauling seed to designated places and who hired and paid for any extra help he
employed on his own was an independent contractor and did not fall within the scope of
the Workmen's Compensation Act as an "employee." Bland v. Greenfield Gin Co. 48
N.M. 166, 146 P.2d 878 (1944).

Employee may be discharged at will. - Where a truck driver who is employed to haul
logs to railroad transportation, at a price per thousand timber foot, may be discharged at
will, he is an employee and not an independent contractor, although he has the control
of size of load, time for working, and choice of routes. Burruss v. B.M.C. Logging Co. 38
N.M. 254, 31 P.2d 263 (1934).

Work need not be in New Mexico. - Claim that in order for employment relationship to
exist in New Mexico the claimant must work for the employer in New Mexico before
being assigned to work elsewhere is without merit. Franklin v. Geo. P. Livermore, Inc.
58 N.M. 349, 270 P.2d 983 (1954).

Contract with employees to operate independently. - All employers covered by
Workmen's Compensation Act operate under it unless by contract with employees they
show intention to operate independently of it. 1931-32 Op. Att'y Gen. 88.

Special errand rule applicable where supervisors requested car pool. - Where
deceased employee who, along with three others, was ordered by the defendant-
employer to attend a special two-day health and social services department meeting (all
of whom had been requested by their respective supervisors to form a car pool and to
return overnight to their home town between the two sessions in order to save fuel and
reduce travel costs), picked up the three other employees at an agreed-on meeting
place, a parking lot, and proceeded in her car to the meeting, and at the close of the first
day's session, after discharging her three colleagues in the same parking lot, drove out
of the parking lot and immediately thereafter was involved in the accident which resulted
in her death, the supreme court held that the special errand rule was applicable in that
deceased was on a special mission for her employer and was within the scope of her
employment from the moment she left home until the moment she would have returned
home at the end of the day, and therefore, her fatal injuries arose out of and in the



course of her employment, and the "going and coming" rule was inapplicable. Edens v.
New Mexico Health & Social Servs. Dep't, 89 N.M. 60, 547 P.2d 65 (1976).

The special errand rule states that when an employee, having identifiable time and
space limits on his employment, makes an off-premises journey which would normally
not be covered under the usual going and coming rule, the journey may be brought
within the course of employment by the fact that the trouble and time of making the
journey, or the special inconvenience, hazard or urgency of making it in the particular
circumstances, is itself sufficiently substantial to be viewed as an integral part of the
service itself. Edens v. New Mexico Health & Social Servs. Dep't, 89 N.M. 60, 547 P.2d
65 (1976).

Novice at a monastery was not a "worker" for purposes of workers' compensation.
Joyce v. Pecos Benedictine Monastery, 119 N.M. 764, 895 P.2d 286 (Ct. App. 1995).

Contractor with less than four employees. - Except as provided in this section, a
contractor is not subject to the Workmen's Compensation Act though engaged in
extrahazardous activity unless he expressly elects to come under it, if he has less than
four employees. 1945-46 Op. Att'y Gen. No. 4711.

Where an employer employs four or more persons in the business he was required
to carry workmen's compensation insurance or to exempt himself from the Workmen's
Compensation Act. Castillo v. Juarez, 80 N.M. 196, 453 P.2d 217 (Ct. App. 1969).

Employer covered where employees for all proprietorships totaled more than
four. - Defendant who solely owned and operated three businesses as sole
proprietorships, and who cumulatively employed a total of four or more employees in
those three sole proprietorships, was an employer under this act, even though the
business for which claimant worked did not employ four employees. Clark v. Electronic
City, 90 N.M. 477, 565 P.2d 348 (Ct. App. 1977).

Certain governmental units may be subject to this act if engaged in extrahazardous
occupations or pursuits and if the employer and employees have either expressly or
impliedly accepted and agreed to be bound by the act. 1961-62 Op. Att'y Gen. No. 61-
16.

State department is not subject to the Workmen's Compensation Act as to office
employees and others in nonhazardous occupation and may not elect to come under
the act or to such employees. 1951-52 Op. Att'y Gen. Nos. 5598, 5599.

Applies to state educational institutions. - The Workmen's Compensation Act applies
to state educational institutions whether employees are working on a farm or ranch,
custodians or teaching in classrooms where dangerous substances are used. 1931-32
Op. Att'y Gen. 114.



Municipal board of education is not liable under Workmen's Compensation Act.
1957-58 Op. Att'y Gen. No. 57-310.

Workmen's compensation insurance may be carried by board of education. 1957-
58 Op. Att'y Gen. No. 57-310.

School and conservancy district are included in Workmen's Compensation Act
when engaged in an extrahazardous occupation or pursuit. Armijo v. Middle Rio Grande
Conservancy Dist. 59 N.M. 231, 282 P.2d 712 (1955).

But no authority to sue state. - Although a school district is subject to the provisions of
the Workmen's Compensation Act, there is no authority to support the contention that a
suit can be brought without the consent of the state. McWhorter v. Board of Educ. 63
N.M. 421, 320 P.2d 1025 (1958).

Mere fact that defendant is a "conservancy district,” as the term is used in this
section, does not subject it to the act, but liability only attaches when employers are
engaged in "occupations or pursuits declared extrahazardous" by 59-10-10, 1953
Comp. (now repealed). Rumley v. Middle Rio Grande Conservancy Dist. 40 N.M. 183,
57 P.2d 283 (1936).

State and political subdivisions. - It was apparent legislative intention that the state
and its political subdivisions should come within provisions of the Workmen's
Compensation Act if it employs any workmen at all in dangerous pursuits when
legislature deleted the words "As many as four" by amendment in 1933. 1943-44 Op.
Att'y Gen. No. 4224,

Employees of state insane asylum, not engaged in "extrahazardous occupation," may
be brought under the law by mutual agreement. 1931-32 Op. Att'y Gen. 90.

Employees of state highway department are entitled to benefits under this act.
State ex rel. Maryland Cas. Co. v. State Hwy. Comm'n, 38 N.M. 482, 35 P.2d 308
(1934); Cuellar v. American Employers' Ins. Co. 36 N.M. 141, 9 P.2d 685 (1932).

Members of voluntary fire department without some contract of employment with city
are not entitled to benefits of Workmen's Compensation Act. 1931-32 Op. Att'y Gen.
163.

Injured work-release program prisoner deemed "employee". - A prisoner who
voluntarily participated in a work-release program and was injured while under the
direction of a private business was an "employee" of that business and thus entitled to
workers' compensation benefits. Benavidez v. Sierra Blanca Motors, 120 N.M. 837, 907
P.2d 1018 (Ct. App. 1995), rev'd in part on other grounds, 1996-NMSC-045, 122 N.M.
209, 922 P.2d 1205.



Return to route after major deviation not necessarily return to scope of
employment. - If in the course of a business trip an employee makes a major deviation,
major because of its duration in time or because of its nature, or both, it can be said that
as a matter of law he has abandoned his employment. Then, regardless if he returns to
the route of the business trip, this does not in and of itself return him to the scope of
employment, and an injury occurring after this does not arise out of or in the course of
his employment. Carter v. Burn Constr. Co. 85 N.M. 27, 508 P.2d 1324 (Ct. App.), cert.
denied, 85 N.M. 5, 508 P.2d 1302 (1973).

Where decedent spent the four and one-half hours drinking beer, playing pool and
conversing with his friends at lounge, such excursion constitutes a major deviation and
therefore injuries sustained upon returning to the route of the business trip were not
compensable. Carter v. Burn Constr. Co. 85 N.M. 27, 508 P.2d 1324 (Ct. App.), cert.
denied, 85 N.M. 5, 508 P.2d 1302 (1973).

However, minor deviations treated differently. - An employee, who while on a trip in
the course of his employment makes a minor deviation for personal reasons, is outside
the scope of his employment during the deviation. However, once he returns to the
route of the business trip he reenters the scope of his employment and responsibility
attaches; however, very minor deviations are disregarded or considered as part of the
employment agreement. Carter v. Burn Constr. Co. 85 N.M. 27, 508 P.2d 1324 (Ct.
App.), cert. denied, 85 N.M. 5, 508 P.2d 1302 (1973).

Injuries compensable where employer furnishes transportation to and from work.
- Ordinarily injuries sustained by an employee while on his way to work or after leaving
are not compensable; however, one exception to the rule is where the employer agrees
to and does furnish transportation to and from work. Carter v. Burn Constr. Co. 85 N.M.
27,508 P.2d 1324 (Ct. App.), cert. denied, 85 N.M. 5, 508 P.2d 1302 (1973).

Mounted patrol trooper not under color of employment agreement. - A trooper or
officer of the New Mexico mounted patrol, in carrying out duties as provided, is without
guestion engaging in extrahazardous activities. However, such extrahazardous duty is
not being performed under any color of an employment agreement. 1957-58 Op. Att'y
Gen. No. 57-41.

Except while under direct supervision of state police officer. - Workmen's
compensation coverage includes New Mexico mounted patrol members should they
become injured while working under the direct supervision of a state police officer.
1957-58 Op. Att'y Gen. No. 58-218.

Compensation for layman acting as posseman. - There can be no question that any
citizen, whether he be a sheriff's posseman, layman or of any other status, who would
be legally subject to an assistance call of posse comitatus and who was indeed duly
and legally so called, and who in the course of such duties was injured, would be
included in workmen's compensation. 1957-58 Op. Att'y Gen. No. 58-218.



Citizen employed by deputy sheriff not employee of county. - A deputy sheriff is
without power to hire a citizen to direct traffic and where such citizen is killed by an
automobile while so doing, no recovery may be had for his death under the Workmen's
Compensation Act on the ground that he was an employee of the county. Eaton v.
Bernalillo County, 46 N.M. 318, 128 P.2d 738 (1942).

Implied authority of foreman related to drilling duties only. - Where foreman lacked
authority from the company to deliver the car back to Farmington and employee per
request of foreman helped in return of car, that the foreman of the crew had implied
authority to direct the crew to do those things which were required of them was held
immaterial as this related to their duties in drilling the well, and had nothing to do with
the disposition of the shuttle car; therefore, accident did not arise out of and in the
course of claimant's employment but was incidental to assisting foreman in actions
taken in an individual capacity. Covington v. Rutledge Drilling Co. 71 N.M. 120, 376
P.2d 180 (1962).

Injuries arising out of risks or conditions personal and not out of a risk peculiar to
the employment, do not "arise out of" the employment unless the employment
contributes to the risk or aggravates the injury, and those injuries within the category of
risks personal to the claimant are universally held to be noncompensable. Berry v. J.C.
Penney Co. 74 N.M. 484, 394 P.2d 996 (1964).

Accident when employee not doing anything for employer not compensable. - An
accident occurring upon a public way, when the employee is not doing anything for the
employer by reason of the employment, is not compensable "because not arising out of
his employment,” and not occurring in the "course of his employment,” unless the
negligence of the employer was the proximate cause. Martinez v. Fidel, 61 N.M. 6, 293
P.2d 654 (1956).

While interstate truckers need not carry workmen's compensation, the workmen
and employer may elect to come under the law by voluntary agreement. 1937-38 Op.
Att'y Gen. 43.

Truck driver who developed pneumonia as result of defective truck, which
discharged excessive amount of smoke and gases, furnished by employer, was entitled
to compensation under this act. Stevenson v. Lee Moor Contracting Co. 45 N.M. 354,
115 P.2d 342 (1941).

Test in determining when one is employed as farm laborer to be covered by this
act is the general nature and purpose of his employment and not the particular items of
work. Koger v. A.T. Woods, Inc. 38 N.M. 241, 31 P.2d 255 (1934).

Employment in timber cutting. - An accident to a workman employed in a forest,
caused by a falling tree, and resulting in his death, arose out of his employment. Merrill
v. Penasco Lumber Co. 27 N.M. 632, 204 P. 72 (1922)(decided under former law).



[ll. INJURY BY ACCIDENT.

Accidental injury to permit recovery. - This section requires that there must be an
injury caused by accident, an "accidental injury," to permit recovery. Aranbula v. Banner
Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

Nature of accidental injury. - Accidental injuries may arise without the usually
attending factors of narrow limits of time for the beginning and completion of the injury,
or without unusual, or extraordinary conditions of employment not common to others,
but there must be an accident, as distinguished from common occupational, or
industrial, sickness or disease. Aranbula v. Banner Mining Co. 49 N.M. 253, 161 P.2d
867 (1945).

Term "accidental injury" as used in Workmen's Compensation Act should be
liberally construed in favor of the compensation claimant; "injury by accident” has been
construed to mean nothing more than an accidental injury or an "accident" as the word
is ordinarily used, and denotes an unlooked for mishap or some untoward event which
is not expected or designed; the meaning of "accident" is not limited to sudden injuries,
nor is its meaning limited by any time test; the unintended result of an intentional act of
the person injured may be an "accident” within the meaning of our compensation act.
Gilbert v. E.B. Law & Son, 60 N.M. 101, 287 P.2d 992 (1955).

In sense of this section, accidental injury or accident is an unlooked for mishap, or
untoward event which is not expected or designed. Ortiz v. Ortiz & Torres Dri-Wall Co.
83 N.M. 452, 493 P.2d 418 (Ct. App. 1972).

It is unnecessary that workman be subjected to unusual or extraordinary
condition or hazard not usual to his employment for an injury to be an accidental injury
under the compensation act. Ortiz v. Ortiz & Torres Dri-Wall Co. 83 N.M. 452, 493 P.2d
418 (Ct. App. 1972).

The term "injury by accident" as employed in this section means nothing more than
an accidental injury, or an accident, as the word is ordinarily used; it denotes an
unlooked for mishap, or an untoward event which is not expected or designed. Aranbula
v. Banner Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

The "by accident" requirement is now deemed satisfied in most jurisdictions
either if the cause was of an accidental character or if the effect was the unexpected
result of routine performance of the claimant's duties. Accordingly, if the strain of
claimant's usual exertions causes collapse from back weakness, the injury is held
accidental. Ortiz v. Ortiz & Torres Dri-Wall Co. 83 N.M. 452, 493 P.2d 418 (Ct. App.
1972).

Accident must result from risk incident to employment. - Before an injury may be
said to be compensable as "arising out of employment,” the accident causing the injury
must result from a risk reasonably incident to the employment; a risk common to the



public generally and not increased in any way by the circumstances of the employment
is not covered by the act; but it is not necessary that a workman be subjected to an
unusual or extraordinary condition, not usual to his employment, for an injury sustained
to be termed an accidental one under the law. Gilbert v. E.B. Law & Son, 60 N.M. 101,
287 P.2d 992 (1955).

Causal connection between employment and accident. - Under this section, there
must not only have been a causal connection between the employment and the
accident, but the accident must result from a risk incident to the work itself. Berry v. J.C.
Penney Co. 74 N.M. 484, 394 P.2d 996 (1964).

Where fall not result of risk involved in employment. - Claimant's idiopathic fall on
employer's concrete floor and injury were not the result of a risk involved in his
employment or incident to it. Luvaul v. A. Ray Barker Motor Co. 72 N.M. 447, 384 P.2d
885 (1963).

Malfunction of body as accidental injury. - Based upon the reasoning of these cases,
a malfunction of the body itself, such as a fracture of the disc or tearing a ligament or
blood vessel, caused or accelerated by doing work required or expected in employment,
is an accidental injury within the meaning and intent of the compensation act. Ortiz v.
Ortiz & Torres Dri-Wall Co. 83 N.M. 452, 493 P.2d 418 (Ct. App. 1972).

Compensation denied where present condition natural progression of preexisting
one. - Compensation denied as claimant did not suffer a myocardial infarction while
working, as his present condition is the result of the natural progression of his
preexisting heart condition. Thompson v. Banes Co. 71 N.M. 154, 376 P.2d 574 (1962).

Silicosis not accident. - While workmen's compensation acts are given a liberal
interpretation in favor of the workman, silicosis does not fall within the purview of an
injury by accident. Aranbula v. Banner Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

But occupational disease. - Silicosis acquired over a period of years and without the
element of excessive exposure and sudden and unexpected occurrence of injury or
illness is an occupational disease and not an injury by accident. Aranbula v. Banner
Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

Injury may result from inhaling gases for days. - An injury, to be compensable under
this act, need not result momentarily. It may be the result of inhaling gases for hours or
days. Stevenson v. Lee Moor Contracting Co. 45 N.M. 354, 115 P.2d 342 (1941).

52-1-3. Workers' compensation coverage; coverage by state
agencies.

A. The risk management division of the general services department shall provide
workers' compensation coverage for all public employees, as defined in the Workers'



Compensation Act [this article], of all state agencies regardless of the hazards of their
employment.

B. The director of the risk management division shall ascertain the most economical
means of providing such coverage and may secure a policy or policies of insurance to
provide the coverage required. The director of the risk management division shall collect
or transfer funds from each agency to cover the agency's respective share of the cost of
the coverage.

C. The director of the risk management division shall determine the possibilities for
including school districts under uniform coverage and the methods of administration
therefor.

D. For purposes of this section, "state" or "state agency" means the state of New
Mexico or any of its branches, agencies, departments, boards, instrumentalities or
institutions.

History: 1953 Comp., 8 59-10-2.1, enacted by Laws 1977, ch. 385, § 15; 1978, ch. 166,
§ 15; 1979, ch. 199, § 1; 1987, ch. 235, § 4.

ANNOTATIONS

Repeals and reenactments. - Laws 1977, ch. 385, § 15, repealed former 59-10-2.1,
1953 Comp., relating to coverage by state agencies for workmen's compensation
insurance, and enacted a new 59-10-2.1, 1953 Comp.

Risk management division. - The risk management division, referred to in Subsection
A, was originally part of the department of finance and administration. Laws 1983, ch.
301, § 14, reorganizes the department, abolishing that particular division therein. Laws
1983, ch. 301, § 3, creates the department of general services, consisting of several
divisions, including the risk management division. Laws 1983, ch. 301, § 7, provides
that all references in law to the risk management division of the department of finance
and administration shall be construed to be references to the same division within the
general services department. See 9-6-3 and 9-17-3 NMSA 1978 and notes thereto.

School district is a political subdivision of the state created to aid in the
administration of education, and subject to the immunities available to the state itself.
McWhorter v. Board of Educ. 63 N.M. 421, 320 P.2d 1025 (1958).

And subject to act. - Although a school district is subject to the provisions of the
Workmen's Compensation Act, there is no authority to support the contention that a suit
can be brought without the consent of the state. McWhorter v. Board of Educ. 63 N.M.
421, 320 P.2d 1025 (1958).



School bus drivers in San Miguel county are employees of county so as to come
within the provisions of the Workmen's Compensation Act. 1959-60 Op. Att'y Gen. No.
60-202.

Applicability of exclusivity rule. - Employees of the Public Defender's Department
who were injured in the course of their employment were employees of the state for
purposes of the exclusive remedy provisions of the Workers' Compensation Act, and the
exclusivity rule applied to tort claims asserted against the State Highway Department by
such employees. Singhas v. New Mexico State Hwy. Dep't, 120 N.M. 474, 902 P.2d
1077 (Ct. App. 1995), aff'd, 1997-NMSC-054, 124 N.M. 42, 946 P.2d 645.

Because the State Highway Department is not recognized by law as a legal entity
distinct from the state itself, the state could not be both employer and third party
tortfeasor in an action against the Highway Department by employees of the Public
Defender's Department who were injured while traveling in the course of their
employment, and the "dual persona" doctrine did not apply to extend immunity to
Highway Department under the exclusive remedy provisions of the Workers'
Compensation Act. Singhas v. New Mexico State Hwy. Dep't, 120 N.M. 474, 902 P.2d
1077 (Ct. App. 1995), aff'd, 1997-NMSC-054, 124 N.M. 42, 946 P.2d 645.

Public officer not entitled to benefits. - Prior to 1972, members of the New Mexico
state labor and industrial commission, the state fair commission, the racing commission
and the livestock board, were all public officers, not employees, and not entitled to
benefits under this act. 1968 Op. Att'y Gen. No. 68-109.

Volunteer fire department. - The village of Hatch need not pay premiums upon
insurance for workmen's compensation coverage for personnel of the volunteer fire
department. 1955-56 Op. Att'y Gen. No. 6505.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
8§ 59, 60.

Constitutional or statutory provisions referring to "employees" as including public
officers, 5 A.L.R.2d 415.

99 C.J.S. Workmen's Compensation 88 27 to 37.

52-1-3.1. Public employee.

As used in the Workers' Compensation Act [this article], unless otherwise provided,
"public employee" means any person receiving a salary from, and acting in the service
of, the state or any county, municipality, school district, drainage, irrigation or
conservancy district, public institution or administrative board, including elected or
appointed public officers. The term "public employee"” does not include an independent
contractor.



History: 1978 Comp., 8 52-1-3.1, enacted by Laws 1979, ch. 199, § 2; 1989, ch. 263, §
3.

52-1-4. Filing certificate of insurance coverage or other evidence of
coverage with workers' compensation administration; exemptions
from requirement.

A. Every employer subject to the Workers' Compensation Act [this article] shall direct his
insurance carrier to file, and the insurance carrier shall file, in the office of the director
evidence of workers' compensation insurance coverage in the form of a certificate
containing that information required by regulation of the director. The required certificate
must be provided by an authorized insurer as defined in Section 59A-1-8 NMSA 1978.
In case any employer is able to show to the satisfaction of the director that he is
financially solvent and that providing insurance coverage is unnecessary, the director
shall issue him a certificate to that effect, which shall be filed in lieu of the certificate of
insurance. The director shall provide by regulations the procedures for reviewing,
renewing and revoking any certificate excusing an employer from filing a certificate of
insurance, including provisions permitting the director to condition the issuance of the
certificate upon the employer's proving adequate security.

B. Any certificate of the director filed under the provisions of this section shall show the
post office address of such employer.

C. Every contract or policy insuring against liability for workers' compensation benefits
or certificate filed under the provisions of this section shall provide that the insurance
carrier or the employer shall be directly and primarily liable to the worker and, in event
of his death, his dependents, to pay the compensation and other workers' compensation
benefits for which the employer is liable.

D. In the event of an insurance policy cancellation, the workers' compensation
insurance carrier shall file notice to the director within ten days of such cancellation on a
form approved by the director.

History: 1978 Comp., § 52-1-4, enacted by Laws 1987, ch. 235, § 5; 1989, ch. 263, § 4;
1990 (2nd S.S.), ch. 2, § 2.

ANNOTATIONS

Cross references. - As to employers of private domestic servants or of farm and ranch
laborers exempt from act, see 52-1-6 NMSA 1978.

Repeals and reenactments. - Laws 1987, ch. 235, § 5 repealed former 52-1-4 NMSA
1978 as amended by Laws 1986, ch. 22, § 2, and enacted a new 52-1-4 NMSA 1978.

The 1990 (2nd S.S.) amendment, effective January 1, 1991, substituted
"administration” for "division" in the catchline; added the present second sentence in



Subsection A; in Subsection C, deleted "for which is" following "certificate" near the
beginning and substituted "workers™ for "worker's" near the end; deleted former
Subsection D relating to exemptions for certain governmental entities; and redesignated
former Subsection E as Subsection D.

Workmen's Compensation Act is compulsory, not elective, and compliance may be
accomplished by filing an undertaking in the nature of insurance, by filing a certificate in
evidence thereof, or by qualifying as a self-insurer; the failure of an employer to comply
in any way constitutes a violation of the act and subjects him to a claim in tort for
negligence by an employee. Montano v. Williams, 89 N.M. 86, 547 P.2d 569 (Ct. App.),
aff'd, 89 N.M. 252, 550 P.2d 264 (1976).

Purpose under elective act such as this is to cause the employer to obtain
compensation protection. It is contrary to legislative intent that any technical delay which
in no way prejudices a claimant would give rise to a common-law suit. Quintana v.
Nolan Bros. 80 N.M. 589, 458 P.2d 841 (Ct. App. 1969).

Purpose of mandatory filing requirement is to notify a workman that the employer
has complied with the insurance requirements of the act; that the employer is subject to
the provisions thereof and that the workman is conclusively presumed to have accepted
its provisions. Shope v. Don Coe Constr. Co. 92 N.M. 508, 590 P.2d 656 (Ct. App.
1979).

Frustration of legislative intent. - There is a point beyond which the mandatory
provisions of the Workmen's Compensation Act cannot be ignored. If the mandatory
provisions are disregarded altogether it is clear that the intention of the legislature would
be totally frustrated. Security Trust v. Smith, 93 N.M. 35, 596 P.2d 248 (1979).

Employee's remedies where employer fails to file. - If the employer utterly fails to
comply with the provisions of the Workers' Compensation Act (this article), such as by
failing to obtain insurance or to properly file a certificate of insurance, the employee has
two options: she may either file a workers' compensation action or file an action for
common law remedies, to which she may attach a contract claim for wrongful discharge.
Failure to comply with the act does not allow the employee to file both a workers'
compensation action and a wrongful discharge action. Shores v. Charter Servs., Inc.
106 N.M. 569, 746 P.2d 1101 (1987).

Workman's right to common-law action conclusive. - Where the employer has
actually failed to obtain insurance coverage and no insurance coverage exists at the
time the common-law action is filed, the workman's right to the common-law action is
conclusive. Shope v. Don Coe Constr. Co. 92 N.M. 508, 590 P.2d 656 (Ct. App. 1979).

Purpose of depriving noncomplying employer of common-law defenses under an
elective act such as this is to cause the employer to obtain compensation protection. It
would seem contrary to legislative intent that any technical delay which in no way



prejudices a claimant would give rise to a common-law suit. Mirabal v. International
Minerals & Chem. Corp. 77 N.M. 576, 425 P.2d 740 (1967).

Standard in state for foreclosure of employee's common-law remedies is whether
the employer has substantially complied with the Workmen's Compensation Act; strict
compliance is not necessary. Security Trust v. Smith, 93 N.M. 35, 596 P.2d 248 (1979).

Employer's late filing of insurance policy not substantial compliance. - Employer's
late filing of a policy of insurance or a certificate of proof thereof with the clerk of the
district court, (now superintendent of insurance), as required by this section, does not
constitute substantial compliance with the Workmen's Compensation Act, where such
filing occurred after the date of plaintiffs' injuries and also after the date of the
commencement in the federal court of plaintiffs’ actions seeking common-law and
statutory remedies other than those provided for by the Workmen's Compensation Act.
Security Trust v. Smith, 93 N.M. 35, 596 P.2d 248 (1979).

But late filing after plaintiff has commenced suit may constitute substantial
compliance with the mandatory filing requirements of this section, so as to force
plaintiff to seek the exclusive remedies of the act, when plaintiff received actual notice of
the policy's existence before his filing. Baldwin v. Worley Mills, Inc. 95 N.M. 398, 622
P.2d 706 (Ct. App. 1980).

The "shall file" provision in this section is mandatory. Montano v. Williams, 89 N.M.
86, 547 P.2d 569 (Ct. App.), aff'd, 89 N.M. 252, 550 P.2d 264 (1976); Quintana v. Nolan
Bros. 80 N.M. 589, 458 P.2d 841 (Ct. App. 1969) (decided prior to the 1989
amendment).

This section places duty of filing upon employer, not the insurer and if the employer
pursued a course indicating there was no compensation insurance, it might be estopped
to show there was coverage in fact, and might therefore subject itself to the liability
resulting from the failure to provide insurance. Quintana v. Nolan Bros. 80 N.M. 589,
458 P.2d 841 (Ct. App. 1969) (decided prior to the 1989 amendment).

Failure to file would not deprive court of jurisdiction. - If an insurer, named as a
defendant in a workmen's compensation suit, was served pursuant to former 52-1-32
NMSA 1978 (now see 52-5-5 et seq.) a failure to file the policy pursuant to this section
would not deprive the court of jurisdiction over that insurer. Quintana v. Nolan Bros. 80
N.M. 589, 458 P.2d 841 (Ct. App. 1969) (decided prior to the 1989 amendment).

Delay in filing does not remove limitation on employer's liability. - A delay in filing
pursuant to this section does not remove the limitation on the employer's liability
because the statutory purpose is met when the employer obtains compensation
protection for his workmen. Quintana v. Nolan Bros. 80 N.M. 589, 458 P.2d 841 (Ct.
App. 1969) (decided prior to the 1989 amendment).



A delay in filing, pursuant to this section does not necessarily remove the limitations on
the employer's liability found in 52-1-6, 52-1-8 and 52-1-9 NMSA 1978. Quintana v.
Nolan Bros. 80 N.M. 589, 458 P.2d 841 (Ct. App. 1969) (decided prior to the 1989
amendment).

Judicial approval is not necessary where employer files insurance policy or a
certificate in evidence thereof. Montano v. Williams, 89 N.M. 86, 547 P.2d 569 (Ct.
App.), aff'd, 89 N.M. 252, 500 P.2d 264 (1976).

No presumption that employee bound until employer complies with requirements.
- The employee could not be conclusively presumed to have accepted the provisions of
the Workmen's Compensation Act since the employer had not complied with its
requirements, including insurance. Until there is a compliance with the requirements of
the act relating to insurance by the employer, then, no presumption arises that the
employee is bound by the act. Addison v. Tessier, 62 N.M. 120, 305 P.2d 1067 (1957).

And action at law lies in favor of employee against employer. - Where an employer
did not carry workmen's compensation insurance, nor had he relieved himself of such
requirement as required by this section, the employer was not operating under the
provisions of the act, and his employee, under such circumstances, could not have
been conclusively presumed to have accepted the provisions thereof. Consequently,
action at law lies in favor of the employee and against the employer, and the defenses
enumerated in 52-1-8 NMSA 1978 were not available to employer. Addison v. Tessier,
62 N.M. 120, 305 P.2d 1067 (1957).

When employer does not file insurance policy, the workman has a right to rely upon
this conduct of the employer, and to choose which road to take for relief, that is, to
follow either common law or the statute. Montano v. Williams, 89 N.M. 86, 547 P.2d 569
(Ct. App.), aff'd, 89 N.M. 252, 550 P.2d 264 (1976) (decided prior to the 1989
amendment).

Insurance coverage created though policy not filed until after accident. - Where
the actual policy purporting to provide the required coverage under this section for the
period during which workmen's accident took place was not filed with the district court
until 40 days after the accident, but where the employer had had continuous coverage
under an identical policy and also had a letter of intent to renew the policy which was
dated before the accident, a binding contract of insurance coverage had been created
for the period during which the accident took place, and the workmen was precluded
from bringing a suit for common-law negligence against employer. Mirabal v.
International Minerals & Chem. Corp. 77 N.M. 576, 425 P.2d 740 (1967).

If common-law action is not filed prior to filing of insurance coverage, even if filed
late, the workman does not escape the provisions of the act. Shope v. Don Coe Constr.
Co. 92 N.M. 508, 590 P.2d 656 (Ct. App. 1979).



Filing of insurance policy after injury as substantial compliance. - A technical delay
in the filing of an insurance policy after an employee suffers an injury, but prior to a
common-law action by the employee, does not prejudice the plaintiff because it is
substantial compliance with the insurance requirements of the Workmen's
Compensation Act, and the workman has not been harmed or injured or placed in a
disadvantaged position. Montano v. Williams, 89 N.M. 86, 547 P.2d 569 (Ct. App.), aff'd,
89 N.M. 252, 550 P.2d 264 (1976).

A technical delay in filing a workmen's compensation policy after an employee suffered
an injury, but prior to the time the employee filed his common law action, was
substantial compliance with the insurance requirements of the Workmen's
Compensation Act. Shope v. Don Coe Constr. Co. 92 N.M. 508, 590 P.2d 656 (Ct. App.
1979).

A self-employed person must file either a sworn statement that he has elected to be
covered under the Workers' Compensation Act as an employee/worker or file an
insurance or security undertaking expressly stating that he is covered as an
employee/worker under the act. Consequently, an insurance certificate demonstrating a
self-employed person or sole proprietor has purchased insurance for his workers is
insufficient to demonstrate that the sole proprietor had elected to be considered a
worker under the act for purposes of coverage. Junge v. John D. Morgan Constr. Co.
118 N.M. 457, 882 P.2d 48 (Ct. App. 1994).

When act no bar to tort action. - Allowing the Workmen's Compensation Act to stand
as a bar to a tort action when the employer failed to file anything, or otherwise to comply
with this section until after commencement of the tort action would abrogate this section.
Security Trust v. Smith, 93 N.M. 35, 596 P.2d 248 (1979).

Employer may not invoke estoppel to bar employee where knowingly carried no
insurance. - Employer at all times knew that he did not carry workmen's compensation
insurance and had not relieved himself of so doing as provided by the act; therefore, he
is not in a position to invoke the doctrine of estoppel as a bar to employee's cause of
action. Addison v. Tessier, 62 N.M. 120, 305 P.2d 1067 (1957).

Workman is statutory beneficiary of workmen's compensation insurance rather
than insured. Herrera v. Springer Corp. 85 N.M. 6, 508 P.2d 1303 (Ct. App.), modified
on other grounds, 85 N.M. 201, 510 P.2d 1072 (1973).

Complete coverage under same general policy for contractor and subcontractor. -
Where both a public works contractor and a subcontractor elect to come within the
provisions of the act, an arrangement may be worked out as a matter of contract
wherein complete coverage may be had under the same general policy, provided that
both the principal contractor and the independent contractor are parties to the insurance
contract and are parties insured therein. Employees of the subcontractor would not be
fully protected in a contract of insurance entered into merely between the insurer and
the original contractor as the insured, notwithstanding the attachment of a rider to the



original policy purporting to cover the employees of the subcontractor, unless the
subcontractor is actually made a party to the insurance contract. 1939-40 Op. Att'y Gen.
105.

Filing requirement applies to public works. - A reading of the fact would seem to
disclose an unequivocal legislative intent requiring those employers who elect to come
under its provisions to file with the proper clerk of the district court "good and sufficient
undertaking in the nature of insurance or security” for the payment of claims that might
arise against the employer under the act, unless this requirement is dispensed with by
certificate of the proper district judge. This requirement would apply to public works.
Construction of the work involved is such as to be classified as extrahazardous within
the meaning of 59-10-10, 59-10-12, 1953 Comp. (now repealed). 1939-40 Op. Att'y
Gen. 105.

Excess workers' compensation policies. - Excess workers' compensation insurance
policies are not reinsurance policies or indemnity policies excluded from the Guaranty
Law (Chapter 59A, Article 43 NMSA 1978). In re Mission Ins. Co. 112 N.M. 433, 816
P.2d 502 (1991).

Excess workers' compensation policies are not excepted from coverage under
Subsection C of 59A-43-4 NMSA 1978. In re Mission Ins. Co. 112 N.M. 433, 816 P.2d
502 (1991).

Claims against insolvent insurers. - A self-insured employer who has a claim against
an insolvent insurer may qualify such claim as a "covered claim” within the scope of the
New Mexico Property and Casualty Insurance Guaranty Law (Chapter 59A, Article 43
NMSA 1978). In re Mission Ins. Co. 112 N.M. 433, 816 P.2d 502 (1991).

Operating under a certificate of solvency pursuant to this section cannot be equated
with an insurance contract or policy. The certificate is simply a way of proving to the
state that an employer can satisfy its obligation under the workers' compensation laws.
In re Mission Ins. Co. 112 N.M. 433, 816 P.2d 502 (1991).

School districts need not carry insurance on all their employees but may also carry
multiple insurance on such employees as it chooses. 1943-44 Op. Att'y Gen. No. 4429.

It is not necessary that injury should result momentarily to be accidental. It may
be the result of hours, even a day or longer, of breathing or inhaling gases, depending
upon the facts of the case. Hathaway v. New Mexico State Police, 57 N.M. 747, 263
P.2d 690 (1953); Stevenson v. Lee Moor Constructing Co. 45 N.M. 354, 115 P.2d 342
(1941).

Strain caused by unusual exertion as accident. - Death in the ordinary course of
employment, resulting from strain upon the heart caused by unusual exertion, is an
accident within the meaning of the workmen's compensation statutes. On the other
hand, death occurring while in the discharge of usual duties, in a normal manner without



exceptional effort, is insufficient to establish a "mishap” or "fortuitous happening."
Hathaway v. New Mexico State Police, 57 N.M. 747, 263 P.2d 690 (1953).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 29, 177 to 182, 675.

Insolvency of insurer or employer as affecting liability for compensation, 8 A.L.R. 1346.
Power of commission to make award against self-insurer, 13 A.L.R. 1385.

Subrogation of insurance carrier to rights of injured employee against third person
causing injury, 19 A.L.R. 782, 27 A.L.R. 493, 37 A.L.R. 838, 67 A.L.R. 249, 88 A.L.R.
665, 106 A.L.R. 1040.

Civil and criminal consequences of failure to insure or otherwise secure compensation,
21 A.L.R. 1428.

Right of insurer under Workmen's Compensation Act to recover from employer, who has
breached warranty, the amount it has been obliged to pay employee, 22 A.L.R. 1481.

Findings upon claim for compensation as binding upon insurance carrier, 28 A.L.R. 882.

Insurance under Workmen's Compensation Act as coextensive with insured's liability
under act, 45 A.L.R. 1329, 108 A.L.R. 812.

Provisions in relation to insurance in Workmen's Compensation Act, 58 A.L.R. 890, 105
A.L.R. 580, 151 A.L.R 1358, 180 A.L.R. 1214.

Independent contractors or subcontractors, specific provisions of compensation acts in
relation to insurance to protect employees, 105 A.L.R. 593.

Third person's negligence causing injury, right of insurance carrier as against employee
or his dependents, 106 A.L.R. 1059.

Right of insurance company as to rejection of application for insurance in view of its
public interest, 107 A.L.R. 1421, 123 A.L.R. 139.

Cancellation or attempt at cancellation of insurance, 107 A.L.R. 1514.

Policy of compensation insurance issued to individual as covering employees of
partnership of which he is a member, 114 A.L.R. 724.

Right as between insurer of employer primarily responsible under compensation act and
insurer of employer secondarily liable under that act where injury was due to latter's
negligence, 117 A.L.R. 571.



Provision of workmen's compensation insurance policy with respect to notice of accident
or claim, 123 A.L.R. 950, 18 A.L.R.2d 443.

Reinsurance of self-insurer, 153 A.L.R. 967.

Insurance carrier's liability for part of employer's liability attributable to violation of law or
other misconduct on his part, 1 A.L.R.2d 407.

Insurer's denial of renewal of policy, waiver and estoppel, 85 A.L.R.2d 1410.

99 C.J.S. Workmen's Compensation 88 25, 37, 115to 119; 100 C.J.S. Workmen's
Compensation 88 353 to 377.

52-1-4.1. Repealed.
ANNOTATIONS

Repeals. - Laws 1999, ch. 172, § 4 repeals 52-1-4.1 NMSA 1978, enacted by Laws
1979, ch. 368, 8§ 2 and as amended by Laws 1987, ch. 235, § 6, relating to fee for filing
insurance policy in office of director, effective June 1, 1999. For provisions of former
section, see 1991 Replacement Pamphlet.

52-1-5. Destruction of policies, bonds and undertakings.

From and after the expiration of three years following the date of filing of any insurance
policy or certificate thereof, bond or undertaking, pursuant to the provisions of Section
52-1-4 NMSA 1978, the director may, in his discretion, authorize the destruction of such
insurance policies, certificates, bonds and undertakings.

History: 1953 Comp., 8 59-10-3.1, enacted by Laws 1955, ch. 137, § 1; 1965, ch. 255,
§ 2; 1979, ch. 368, § 3; 1987, ch. 235, § 7.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 464, 675.

52-1-6. Application of provisions of act.

A. The provisions of the Workers' Compensation Act [this article] shall apply to
employers of three or more workers; provided that act shall apply to all employers
engaged in activities required to be licensed under the provisions of the Construction
Industries Licensing Act [Chapter 60, Article 13 NMSA 1978] regardless of the number
of employees. The provisions of the Workers' Compensation Act shall not apply to
employers of private domestic servants and farm and ranch laborers.



B. An election to be subject to the Workers' Compensation Act by employers of private
domestic servants or farm and ranch laborers, by persons for whom the services of
qualified real estate sales persons are performed or by a partner or self-employed
person may be made by filing, in the office of the director, either a sworn statement to
the effect that the employer accepts the provisions of the Workers' Compensation Act or
an insurance or security undertaking as required by Section 52-1-4 NMSA 1978.

C. Every worker shall be conclusively presumed to have accepted the provisions of the
Workers' Compensation Act if his employer is subject to the provisions of that act and
has complied with its requirements, including insurance.

D. Such compliance with the provisions of the Workers' Compensation Act, including the
provisions for insurance, shall be, and construed to be, a surrender by the employer and
the worker of their rights to any other method, form or amount of compensation or
determination thereof or to any cause of action at law, suit in equity or statutory or
common-law right to remedy or proceeding whatever for or on account of personal
injuries or death of the worker than as provided in the Workers' Compensation Act and
shall be an acceptance of all of the provisions of the Workers' Compensation Act and
shall bind the worker himself and, for compensation for his death, shall bind his
personal representative, his surviving spouse and next of kin, as well as the employer
and those conducting his business during bankruptcy or insolvency.

E. The Workers' Compensation Act provides exclusive remedies. No cause of action
outside the Workers' Compensation Act shall be brought by an employee or dependent
against the employer or his representative, including the insurer, guarantor or surety of
any employer, for any matter relating to the occurrence of or payment for any injury or
death covered by the Workers' Compensation Act. Nothing in the Workers'
Compensation Act, however, shall affect or be construed to affect, in any way, the
existence of or the mode of trial of any claim or cause of action that the worker has
against any person other than his employer or another employee of his employer,
including a management or supervisory employee, or the insurer, guarantor or surety of
his employer.

History: 1978 Comp., 8 52-1-6, enacted by Laws 1990 (2nd S.S.), ch. 2, § 4.
ANNOTATIONS

Cross references. - As to employees who come within act, see 52-1-2 NMSA 1978.

As to coverage by state agencies, see 52-1-3 NMSA 1978.

As to application of provisions of act to certain corporations’' employees, see 52-1-7
NMSA 1978.

As to right to compensation as exclusive, see 52-1-9 NMSA 1978.



Repeals and reenactments. - Laws 1990 (2nd S.S.), ch. 2, § 4 repeals 52-1-6 NMSA
1978, as amended by Laws 1990 (2nd S.S.), ch. 2, 8§ 3, and enacts the above section,
effective January 1, 1992.

Section constitutionally enacted. - The claim that this section was enacted in violation
of N.M. Const., art. IV, § 16 is without merit. Varela v. Mounho, 92 N.M. 147, 584 P.2d
194 (Ct. App.), cert. denied, 92 N.M. 180, 585 P.2d 324 (1978).

Workmen's Compensation Act is compulsory, not elective, and compliance may be
accomplished by filing an undertaking in the nature of insurance, by filing a certificate in
evidence thereof, or by qualifying as a self-insurer; the failure of an employer to comply
in any way constitutes a violation of the act and subjects him to a claim in tort for
negligence by an employee. Montano v. Williams, 89 N.M. 86, 547 P.2d 569 (Ct. App.),
aff'd, 89 N.M. 252, 550 P.2d 264 (1976).

The purpose of the statute is to afford the employer a means of electing whether or
not he shall come under the act. Those engaged in extra-hazardous occupations come
within the act automatically unless affirmative action is taken to exempt themselves from
the act. 1955-56 Op. Att'y Gen. No. 6289 (opinion rendered under former law).

Act's remedy exclusive. - Once the Workmen's Compensation Act provides a remedy,
that act is exclusive and the claimant has no right to bring an action in common-law
negligence against his employer. Galles Chevrolet Co. v. Chaney, 92 N.M. 618, 593
P.2d 59 (1979); Segura v. Molycorp, Inc. 97 N.M. 13, 636 P.2d 284 (1981).

The New Mexico Workmen's Compensation Act expressly makes the remedies
provided by the act the sole and exclusive remedies available to an employee for claims
against his employer or insurer. Dickson v. Mountain States Mut. Cas. Co. 98 N.M. 479,
650 P.2d 1 (1982).

Claim for refusal to make medical payments barred. - An independent cause of
action for bad-faith refusal to make medical payments is barred by the exclusivity
provision of this act. Cruz v. Liberty Mut. Ins. Co. 119 N.M. 301, 889 P.2d 1223 (1995).

Directors and officers as "workers". - Where corporate payments to directors and
officers represented repayment of loans, not wages or salary, the directors and officers
were not "workers" as contemplated by this section. Garcia v. Watson Tile Works, Inc.
111 N.M. 209, 803 P.2d 1114 (Ct. App. 1990).

A self-employed person must file either a sworn statement that he has elected to be
covered under the Workers' Compensation Act as an employee/worker or file an
insurance or security undertaking expressly stating that he is covered as an
employee/worker under the act. Consequently, an insurance certificate demonstrating a
self-employed person or sole proprietor has purchased insurance for his workers is
insufficient to demonstrate that the sole proprietor had elected to be considered a



worker under the act for purposes of coverage. Junge v. John D. Morgan Constr. Co.
118 N.M. 457, 882 P.2d 48 (Ct. App. 1994).

Presumed acceptance of act. - In view of the conclusive presumption provided for by
Laws 1929, ch. 113, 8§ 4 (now repealed), an employee could assume that unless
employer filed a rejection of the act with the county clerk, it was accepted according to
its terms. Points v. Wills, 44 N.M. 31, 97 P.2d 374 (1939).

Employer conclusively presumed to accept act where not exempted. - Where an
employer had not exempted himself from the operation of the Workmen's Compensation
Act, he is conclusively presumed to have accepted its provisions. Addison v. Tessier, 62
N.M. 120, 305 P.2d 1067 (1957) (decided under former law).

Employee presumed to accept act where employer followed act requirements. - If
an employer had been carrying insurance, or had relieved himself from so doing, as
required by the act, it would have been conclusively presumed that the employee had
himself accepted the provisions of the act, and an action at law could not have been
maintained because in that case the remedy under said act is exclusive. Addison v.
Tessier, 62 N.M. 120, 305 P.2d 1067 (1957).

But where not followed, no presumption and action at law lies. - Where an
employer did not carry workmen's compensation insurance, nor had he relieved himself
of such requirement as required by 52-1-4 NMSA 1978, the employer was not operating
under the provisions of the act, and his employee, under such circumstances, could not
have been conclusively presumed to have accepted the provisions thereof.
Consequently, action at law lies in favor of the employee and against the employer, and
the defenses enumerated in 52-1-8 NMSA 1978 were not available to employer.
Addison v. Tessier, 62 N.M. 120, 305 P.2d 1067 (1957) (decided under former law).

The employee could not be conclusively presumed to have accepted the provisions of
the Workmen's Compensation Act since the employer had not complied with its
requirements, including insurance. Until there is a compliance with the requirements of
the act relating to insurance by the employer, then, no presumption arises that the
employee is bound by the act. Addison v. Tessier, 62 N.M. 120, 305 P.2d 1067 (1957).

And employer cannot invoke estoppel to bar employee's action. - Employer at all
times knew that he did not carry workmen's compensation insurance and had not
relieved himself of so doing as provided by the act; therefore, he is not in a position to
invoke the doctrine of estoppel as a bar to employee's cause of action. Addison v.
Tessier, 62 N.M. 120, 305 P.2d 1067 (1957).

Failure of employer to comply with the filing provisions. - Where an employer did
not substantially comply with the filing provisions of the Workers' Compensation Act, the
exclusive remedy provisions of this section and 52-1-8 and 52-1-9 NMSA 1978 did not
apply to bar a wrongful death action against the employer. Peterson v. Wells Fargo



Armored Servs. Corp. 2000-NMCA-043, 129 N.M. 158, 3 P.3d 135, cert. denied, 129
N.M. 207, 4 P.3d 35 (2000).

Act became operative unless contract provided otherwise. - As soon as a person
entered another's employ the act became operative, unless the contract of employment
provided the act should not apply or written notice was given to that effect. Jones v.
George F. Getty Oil Co. 92 F.2d 255 (10th Cir. 1937), cert. denied, 303 U.S. 644, 58 S.
Ct. 644, 82 L. Ed. 1106 (1938).

lllegally employed minor has common-law action for injury. - The employment
contract of illegally employed minor is voidable, giving that minor employee the right to
pursue a common-law action against the employer if the minor is injured in the
employment. Howie v. Stevens, 102 N.M. 300, 694 P.2d 1365 (Ct. App. 1984).

Independent retaliatory discharge action allowed. - An employee who alleges that
he or she was wrongfully discharged in retaliation for filing a workers' compensation
action has a cause of action for damages independent from that set out in 52-1-28.2
NMSA 1978 (civil penalty for retaliatory discharge). Michaels v. Anglo Am. Auto
Auctions, Inc. 117 N.M. 91, 869 P.2d 279 (1994).

Applicability to intentional acts. - Exclusivity provisions of Workers' Compensation
Law (Chapter 52, Article 1 NMSA 1978) apply to injury to claimant's hand caused by
manager intentionally slamming locker door. Martin-Martinez v. 6001, Inc. 1998-NMCA-
179, 126 N.M. 319, 968 P.2d 1182, cert. denied, 126 N.M. 532, 972 P.2d 351 (1998).

Worker's claim for intentional spoliation of evidence against his employer was not
barred by the act's exclusive remedy provisions. Coleman v. Eddy Potash, Inc. 120
N.M. 645, 905 P.2d 185 (1995).

Employee's claim for intentional infliction of emotional distress against her
employer was not barred by the exclusivity provision of the Workers' Compensation Act,
but her claim for infliction of emotional distress against coemployees was barred by that
provision. Snowdon v. State Farm Mut. Auto. Ins. Co. 932 F. Supp. 1267 (D. N.M.
1996).

Employer's liability where worker settles with third party. - An injured worker who
entered into a stipulated settlement with third party responsible for his injury, making
him financially whole, cannot subsequently claim compensation from his employer.
Because he received compensation benefits from the employer, he surrendered his
rights to any other form of compensation from employer. Apodaca v. Formwork
Specialists, 110 N.M. 778, 800 P.2d 212 (Ct. App. 1990), overruled on other grounds,
Montoya v. AKAL Sec., Inc. 114 N.M. 354, 838 P.2d 971 (1992).

Claim must be against employer. - Claims based on the Occupational Disease
Disablement Act or Workers' Compensation Act can be raised only against an



employer. Garrity v. Overland Sheepskin Co. 1996-NMSC-032, 121 N.M. 710, 917 P.2d
1382.

Tort action against insurer. - The legislature, in enacting 59A-16-1 to 59A-16-30
NMSA 1978 (trade practices and frauds), intended to broaden the Workers'
Compensation Act (this article) so as to provide for a separate tort action by an injured
worker against an insurer who in bad faith refuses to pay compensation benefits. The
private right of action specifically created by 59A-16-30 NMSA 1978, however, applies
only to an intentional, willful refusal to pay compensation benefits, and not to an
insurer's negligent or dilatory failure to pay benefits, since the latter situation is already
covered by the Workers' Compensation Act. Russell v. Protective Ins. Co. 107 N.M. 9,
751 P.2d 693 (1988).

No cause of action against insurer for refusal to pay medical claims. - An injured
employee who is receiving workmen's compensation benefits and medical expenses
from his employer or his insurer does not have a cause of action against the employer's
insurer for a refusal of the insurer to pay some of the medical expenses which the
employee claims are owing. Dickson v. Mountain States Mut. Cas. Co. 98 N.M. 479,
650 P.2d 1 (1982).

But exclusivity provision does not preclude action against third party. - The
exclusivity provision of the Workmen's Compensation Act does not preclude an
employee or his estate from seeking damages against a third party who is not an
employer, coemployee, or insurer or guarantor of his employer. Matkins v. Zero
Refrigerated Lines, 93 N.M. 511, 602 P.2d 195 (Ct. App. 1979).

Tort claims barred by exclusivity provisions. - Tort claims of an employee who was
stabbed by a third party while at work were barred by the exlusivity provisions of the
Workers' Compensation Act. Flores v. Danfelser, 1999-NMCA-091, 127 N.M. 571, 985
P.2d 173.

Scope of act's immunity. - The immunity of an employee for an injury done to a fellow
employee is not limited to negligent injury; rather, the provisions of the Workmen's
Compensation Act accord immunity for all causes of action, all common-law rights and
remedies, for negligence or wrong including intentional torts. Gallegos v. Chastain, 95
N.M. 551, 624 P.2d 60 (Ct. App. 1981).

Human rights claim not barred. - The plaintiff's claim of sex discrimination under the
New Mexico Human Rights Act (NMHRA), Chapter 28, Article 1 NMSA 1978, was not
barred by the exclusivity provision in this section, even though her claim for worker's
compensation and for violation of the NMHRA stemmed from the same set of facts.
Sabella v. Manor Care, Inc. 1996-NMSC-014, 121 N.M. 596, 915 P.2d 901.

A temporary employer was immune from a common law tort claim of a temporary
employee since it met the test of special employer; it had contractually assured that the
general employer would provide workers' compensation coverage, and the temporary



employee had signed a contract agreeing to look to the general employer for his remedy
for on-the-job injuries. Vigil v. Digital Equip. Corp. 1996-NMCA-100, 122 N.M. 417, 925
P.2d 883.

Employee not liable for injury or death of coemployee. - Under the Workmen's
Compensation Act, an employee of an employer who has complied with the
requirements of the act is not subject to liability under the common law for the injury or
death of a coemployee. Matkins v. Zero Refrigerated Lines, 93 N.M. 511, 602 P.2d 195
(Ct. App. 1979).

Where decedent did not affirmatively elect not to accept provisions of act, nor
was such election denied, decedent accepted the provisions of the Workmen's
Compensation Act and plaintiff is bound thereby. Shope v. Don Coe Constr. Co. 92
N.M. 508, 590 P.2d 656 (Ct. App. 1979).

Loss of consortium claim barred. - Since the workers' compensation was the
exclusive remedy of a deceased employee's survivors, the claim of the employee's
husband for loss of consortium was barred as a remedy at law under the exclusive
remedy provisions of the Workers' Compensation Act. Singhas v. New Mexico State
Hwy. Dep't, 120 N.M. 474, 902 P.2d 1077 (Ct. App. 1995), aff'd, 1997-NMSC-054, 124
N.M. 42, 946 P.2d 645.

An action for loss of consortium by the spouse of an injured worker is barred by the
exclusivity provisions of the Worker's Compensation Act. Archer v. Roadrunner
Trucking, Inc. 1997-NMSC-003, 122 N.M. 703, 930 P.2d 1155; Flores v. Danfelser,
1999-NMCA-091, 127 N.M. 571, 985 P.2d 173.

Contract for additional benefits permitted. - An employee may privately contract with
his employer for disability benefits in addition to those provided by the Workmen's
Compensation Act. Segura v. Molycorp, Inc. 97 N.M. 13, 636 P.2d 284 (1981).

"Farm and ranch laborers" construed. - Where a worker's primary responsibilities
were performed in a packing shed and were not performed on land where crops were
grown, nor were his duties an essential part of the cultivation of crops or related to some
essential part of the cultivation process such as irrigation or fertilization, the worker was
not a farm laborer. Holguin v. Billy the Kid Produce, Inc. 110 N.M. 287, 795 P.2d 92 (Ct.
App. 1990).

When number of workers calculated. - If an employer has once regularly employed
enough workers to come under the Act, he remains there even when the number
employed may temporarily fall below the minimum. Garcia v. Watson Tile Works, Inc.
111 N.M. 209, 803 P.2d 1114 (Ct. App. 1990).

Exemption only applicable to farm and ranch laborers. - In subsection A, the
legislature did not intend to permit employers to exempt their entire work force from the
Workmen's Compensation Act by employing a few farm and ranch laborers: this



exemption applies only with respect to farm and ranch laborers. Cueto v. Stahmann
Farms, Inc. 94 N.M. 223, 608 P.2d 535 (Ct. App. 1980).

And exempt status of farm employee should be judged from general character of
work rather than his activity on any particular day. Cueto v. Stahmann Farms, Inc. 94
N.M. 223, 608 P.2d 535 (Ct. App. 1980).

"Farm and ranch laborers" construed from the Workmen's Compensation Act, by
Subsection A of this section, to the extent of employment of farm labor. Varela v.
Mounho, 92 N.M. 147, 584 P.2d 194 (Ct. App.), cert. denied, 92 N.M. 180, 585 P.2d 324
(1978).

A beekeeper's assistant was a "farm laborer" for purposes of workers' compensation.
Tanner v. Bosque Honey Farm, Inc. 119 N.M. 760, 895 P.2d 282 (Ct. App. 1995).

Contract substituting less compensation scheme for act invalid. - A contract
between an employer and employee providing that the Workmen's Compensation Act
should not apply to their relationship, which substituted a scheme for less compensation
for injury or death, was invalid as against public policy, and the contract could not be
introduced in evidence in a suit to recover compensation. Christensen v. Dysart, 42
N.M. 107, 76 P.2d 1 (1938).

There is no express consent by state to be sued in a Workmen's Compensation
proceeding involving the state penitentiary and the consent is not to rest on implication.
Day v. Penitentiary of N.M. 58 N.M. 391, 271 P.2d 831 (1954).

Right of removal to federal court not waived by election of act. - The claimant's
argument that the employer elected to be governed by the laws of New Mexico, by
having sought the protection afforded by the Workmen's Compensation Act and thus
should not be able to remove a case thereunder to a federal forum was without merit
since a state cannot constitutionally provide, by statute, an instrumentality whereby the
right to remove a case to a federal tribunal can be waived. Valencia v. Stearns Roger
Mfg. Co. 124 F. Supp. 670 (D.N.M. 1954) (decided under former law).

Failure to file did not waive venue or removal rights. - Failure to file an election not
to accept the provisions of this article did not constitute an acceptance of the provision
fixing venue of actions in the state court for recovery of benefits and did not waive any
right to remove the cause to the federal court. Fresquez v. Farnsworth & Chambers Co.
238 F.2d 709 (10th Cir. 1956) (decided under former law).

Delay in filing does not remove limitation on liability. - A delay in filing pursuant to
52-1-4 NMSA 1978 does not remove the limitation on the employer's liability because
the statutory purpose is met when the employer obtains compensation protection for his
workmen. Quintana v. Nolan Bros. 80 N.M. 589, 458 P.2d 841 (Ct. App. 1969).



A delay in filing, pursuant to 52-1-4 NMSA 1978 does not necessarily remove the
limitations on the employer's liability found in this section, 52-1-8 and 52-1-9 NMSA
1978. Quintana v. Nolan Bros. 80 N.M. 589, 458 P.2d 841 (Ct. App. 1969).

Coemployee was "a person other than the employer” against whom a negligence
action for damages might be maintained. Hockett v. Chapman, 69 N.M. 324, 366 P.2d
850 (1961) (decided under former law).

What constitutes sufficient election by employer to be bound by act. - The
decision in Eaves v. Contract Trucking Co., 55 N.M. 463, 235 P.2d 530 (1951), where
the supreme court held the failure of the employer to file a written election to be subject
to the act in the office of the clerk of the district court rendered the employer and his
insurer immune to action under the act, although the bond was actually filed, was too
strict, but the legislature has cured the error in the Eaves v. Contract Trucking Co.,
supra, case by providing that the filing by the employer of a statement he elected to be
bound by the Workmen's Compensation Act or the filing of a bond is a sufficient election
by the employer to be bound by the act. Garrison v. Bonfield, 57 N.M. 533, 260 P.2d
718 (1953) (decided under former law).

Extending coverage. - A county or other employer may extend coverage of the
Workmen's Compensation Act to employees not listed specifically as engaged in extra-
hazardous employment by filing an election to that effect with the clerk of the district
court and taking out a policy of workmen's compensation insurance. 1949-50 Op. Att'y
Gen. No. 5194 (opinion rendered under former law).

Injury subsequent to discharge. - Workers' Compensation Law (Chapter 52, Article 1
NMSA 1978) is not automatically terminated by the firing or quitting of an employee, but
applies to injury occurring during a reasonable period while employee winds up affairs
and leaves premises. Martin-Martinez v. 6001, Inc. 1998-NMCA-179, 126 N.M. 319, 968
P.2d 1182, cert. denied, 126 N.M. 532, 972 P.2d 351 (1998).

Total number of employees considered where three proprietorships owned. -
Defendant who solely owned and operated three businesses as sole proprietorships,
and who cumulatively employed a total of four or more employees in those three sole
proprietorships, was an employer under this act, even though the business for which
claimant worked did not employ four employees. Clark v. Electronic City, 90 N.M. 477,
565 P.2d 348 (Ct. App. 1977).

Employer's loss of immunity to tort action. - An employer becomes vulnerable to a
tort action by an employee and loses the immunity of Subsection D if the employer
possesses a second persona sufficiently independent from and unrelated to the status
of employer. Salswedel v. Enerpharm, Ltd, 107 N.M. 728, 764 P.2d 499 (Ct. App. 1988).

Tort law governs acts of hospital in treating employee for accident. - Section 52-1-
49 NMSA 1978 coupled with this section and 52-1-56 NMSA 1978 clearly demonstrate
a legislative intent that ordinary tort law, except as modified by said 52-1-49 and 52-1-



56 NMSA 1978, shall govern the tortious acts of medical personnel and hospitals
charged with the care and treatment of an employee for a compensable accident.
Security Ins. Co. v. Chapman, 88 N.M. 292, 540 P.2d 222 (1975).

Third party under Subsection D. - A partnership in which the employer participates
can be considered a third party for purposes of Subsection D. Salswedel v. Enerpharm,
Ltd, 107 N.M. 728, 764 P.2d 499 (Ct. App. 1988).

Shot while at work as in course of employment. - Where the mentally disturbed
husband was aroused by an act of decedent while he was at work, and the husband
then went to the employer's premises while decedent was there at work, and shot him,
the risk was connected with the employment and the injury arose out of the
employment. Hence, the exclusionary provision of the insurance policy precludes
recovery where policy excludes "injury arising out of, or in the course of, any
employment,” and plaintiff is seeking to recover the remaining balance unpaid after
recovery under the workmen's compensation law. Roskell v. Prudential Ins. Co. of Am.
529 F.2d 1 (10th Cir. 1976).

Private employers of farm and ranch laborers are expressly exempted from
application of the Workmen's Compensation Act. Williams v. Cooper, 57 N.M. 373, 258
P.2d 1139 (1953).

Juror who suffers accidental injury while in performance of his duties is not
entitled to an award of compensation for his injury. Seward v. County of Bernalillo, 61
N.M. 52, 294 P.2d 625 (1956).

Applicability to state employees. - Employees of the Public Defender's Department
who were injured in the course of their employment were employees of the state for
purposes of the exclusive remedy provisions of the Workers' Compensation Act, and the
exclusivity rule applied to tort claims asserted against the State Highway Department by
such employees. Singhas v. New Mexico State Hwy. Dep't, 120 N.M. 474, 902 P.2d
1077 (Ct. App. 1995), aff'd, 1997-NMSC-054, 124 N.M. 42, 946 P.2d 645.

Because the State Highway Department is not recognized by law as a legal entity
distinct from the state itself, the state could not be both employer and third party
tortfeasor in an action against the Highway Department by employees of the Public
Defender's Department who were injured while traveling in the course of their
employment, and the "dual persona" doctrine did not apply to extend immunity to
Highway Department under the exclusive remedy provisions of the Workers'
Compensation Act. Singhas v. New Mexico State Hwy. Dep't, 120 N.M. 474, 902 P.2d
1077 (Ct. App. 1995), aff'd, 1997-NMSC-054, 124 N.M. 42, 946 P.2d 645.

Peace officer covered for injury received while in private employment. - A peace
officer may, by accepting private employment, receive compensation benefits as any
other private employee, if his employer is covered by the act, or has elected to be



bound thereby, and his injury is one received incident to his duties as a private
employee. Chapman v. Anison, 65 N.M. 283, 336 P.2d 323 (1959).

Ensilage cutting does not fall within occupation of milling. - Ensilage cutting does
not fall within the statutorily designated extra-hazardous occupation of milling, and
workman injured by ensilage cutting machine was not entitled to workmen's
compensation. Graham v. Wheeler, 77 N.M. 455, 423 P.2d 980 (1967).

Law reviews. - For article, "Survey of New Mexico Law, 1979-80: Torts," see 11 N.M.L.
Rev. 217 (1981).

For comment, "Comparative Fault Principles Do Not Affect Negligent Employer's Right
to Full Reimbursement of Compensation Benefits Out of Worker's Partial Third-Party
Recovery - Taylor v. Delgarno Transp., Inc.,” see 14 N.M.L. Rev. 437 (1984).

For survey of workers' compensation law in New Mexico, see 18 N.M.L. Rev. 579
(1988).

For annual survey of New Mexico Workers' Compensation Law, see 20 N.M.L. Rev. 459
(1990).

For note, "Workers' Compensation Law - Bad Faith Refusal of an Insurer To Pay
Workers' Compensation Benefits: Russell v. Protective Insurance Company,” see 20
N.M.L. Rev. 757 (1990).

For survey of 1990-91 workers' compensation law, see 22 N.M.L. Rev. 845 (1992).

For note, "The District Court Should Make the Initial Determination of Jurisdiction in
Workers' Compensation Cases Involving Intentional Tort Claims - Eldridge v. Circle K
Corp.," see 28 N.M.L. Rev. 665 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 99, 127 to 132.

Employer's taking out insurance covering employees not otherwise within Workmen's
Compensation Act as election to accept act, 103 A.L.R. 1523.

What conduct is willful, intentional, or deliberate within Workmen's Compensation Act
provision authorizing tort action for such conduct, 96 A.L.R.3d 1064.

Modern status of effect of state Workmen's Compensation Act on right of third-person
tortfeasor to contribution or indemnity from employer of injured or killed workman, 100
A.L.R.3d 350.

Willful, wanton, or reckless conduct of coemployee as ground of liability despite bar of
workers' compensation law, 57 A.L.R.4th 888.



Workers' compensation: third-party tort liability of corporate officer to injured workers, 76
A.L.R.4th 365.

Workers' compensation statute as barring illegally employed minor's tort action, 77
A.L.R.4th 844.

Workers' compensation as precluding employee's suit against employer for sexual
harassment in the workplace, 51 A.L.R.5th 163.

99 C.J.S. Workmen's Compensation 88 37 to 58, 89, 120 to 129.

52-1-6.1. Worker's compensation; definition.

For the purposes of Section 52-1-6 NMSA 1978 "farm and ranch laborers" shall include
those persons providing care for animals in training for the purpose of competition or
competitive exhibition. Employees of a veterinarian and laborers at a treating facility or a
facility used solely for the boarding of animals, which is not an intrinsic part of a farm or
ranch operation, are not covered by this provision.

History: Laws 1984, ch. 127, § 988.3.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88128, 129, 161.

52-1-6.2. Safety programs; inspections; penalties; bonuses.

A. Effective July 1, 1991, every employer subject to the provisions of the Workers'
Compensation Act [this article] who has an annual workers' compensation premium
liability of five thousand dollars ($5,000) or more or who is a certified self-insurer shall
receive an annual safety inspection. The director shall determine the adequacy and
structure of the safety inspection, including establishing procedures for appropriate self-
inspection. For any employer who is not self-insured, inspections and recommendations
for creating a safer workplace shall be provided upon request by every insurer providing
workers' compensation insurance in this state to their workers' compensation insurance
policyholders. To enforce this provision, the director may assess a penalty not to
exceed five thousand dollars ($5,000) against any employer.

B. The advisory council on workers' compensation and occupational disease
disablement shall develop safety programs for employers with an annual workers'
compensation premium liability of less than five thousand dollars ($5,000).

C. The superintendent of insurance may assess a penalty against an insurer that
refuses to provide annual safety inspections and recommendations. The penalty shall
not exceed five thousand dollars ($5,000) per insurer per violation.



D. Any employer who is subject to the provisions of the Workers' Compensation Act
may implement a safety program, as approved by the superintendent of insurance, that
provides for bonuses of up to ten percent of a worker's wage to be paid to a worker who
fulfills criteria established by the employer for eligibility for the bonus. The criteria shall
incorporate the concept of bonuses based upon a stated number of accident-free work
days completed by the worker. Any bonus paid under a program authorized by this
section shall not be included in computing a worker's average wage for establishing
workers' compensation insurance premiums or benefits.

History: Laws 1989, ch. 263, § 92; 1990 (2nd S.S.), ch. 2, § 5.
ANNOTATIONS

The 1990 (2nd S.S.) amendment, effective January 1, 1991, rewrote the catchline;
added present Subsections A to C; designated the previously existing text as
Subsection D, substituting "who" for "that" in two places, and adding "or benefits".

Law reviews. - For survey of 1990-91 workers' compensation law, see 22 N.M.L. Rev.
845 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Workers' compensation: bonus as factor
in determining amount of compensation, 84 A.L.R.4th 1055.

52-1-7. Application of provisions of act to certain executive
employees or sole proprietors.

A. Notwithstanding any provisions to the contrary in the Workers' Compensation Act
[this article], an executive employee of a professional or business corporation employed
by the professional or business corporation as a worker as defined in the Workers'
Compensation Act, or a sole proprietor, may affirmatively elect not to accept the
provisions of the Workers' Compensation Act.

B. Each executive employee or sole proprietor desiring to affirmatively elect not to
accept the provisions of the Workers' Compensation Act may do so by filing an election
in the office of the director.

C. Each executive employee or sole proprietor desiring to revoke his affirmative election
not to accept the provisions of the Workers' Compensation Act may do so by filing a
revocation of the affirmative election with the workers' compensation insurer and in the
office of the director. The revocation shall become effective thirty days after filing. An
executive employee shall cause a copy of the revocation to be mailed to the board of
directors of the professional or business corporation.

D. The filing of an affirmative election not to accept the provisions of the Workers'
Compensation Act shall create a conclusive presumption that an executive employee or
sole proprietor is not covered by the Workers' Compensation Act until the effective date



of a revocation filed pursuant to this section. The filing of an affirmative election not to
accept the provisions of the Workers' Compensation Act shall apply to all corporations
in which the executive employee has a financial interest.

E. In determining the number of workers of an employer to determine who comes within
the act, an executive employee who has filed an affirmative election not to be subject to
the Workers' Compensation Act shall be counted for determining the number of workers
employed by such employer.

F. For purposes of this section:

(1) "executive employee" means the chairman of the board, president, vice president,
secretary, treasurer or other executive officer, if he owns ten percent or more of the
outstanding stock, of a professional or business corporation; and

(2) "sole proprietor" means a single individual who owns all the assets of a business, is
solely liable for its debts and employs in the business no person other than himself.

History: 1953 Comp., 8 59-10-4.1, enacted by Laws 1975, ch. 284, § 4; 1979, ch. 368,
§ 5; 1987, ch. 235, § 8; 1993, ch. 193, § 2.

ANNOTATIONS
Cross references. - As to employers who come within act, see 52-1-2 NMSA 1978.
As to coverage by state agencies, see 52-1-3 NMSA 1978.
As to application of provisions of act, see 52-1-6 NMSA 1978.
As to definition of workman, see 52-1-16 NMSA 1978.

The 1993 amendment, effective June 18, 1993, in the section heading, substituted
"executive" for "corporations' " and added "or sole proprietors" at the end; in Subsection
A, inserted "executive", deleted "as defined in Subsection F of this section" following
"employee", and inserted "or a sole proprietor”; in Subsection B, inserted "executive"
and "or sole proprietor"; in Subsection C, inserted "executive" and "or sole proprietor” in
the first sentence and substituted "An executive" for "The" in the third sentence; in
Subsection D, substituted "an executive" for "such" and inserted "or sole proprietor" in
the first sentence, and inserted "executive" in the second sentence; inserted "executive”
in Subsection E; and, in Subsection F, deleted the Paragraph (2) designation which
formerly appeared before what now reads "or other" in Paragraph (1), added present
Paragraph (2), substituted "executive employee" for "executive officer" and "or other" for
"'employee’ means an" in Paragraph (1), and made several minor stylistic changes.

Directors and officers held not "employees”. - Where corporate payments to
directors and officers represented repayment of loans, not wages or salary, the directors



and officers were not "workers" as contemplated by this section. Garcia v. Watson Tile
Works, Inc. 111 N.M. 209, 803 P.2d 1114 (Ct. App. 1990).

Law reviews. - For survey of 1990-91 workers' compensation law, see 22 N.M.L. Rev.
845 (1992).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation §
175.

99 C.J.S. Workmen's Compensation § 82.

52-1-8. Defenses to action by employee.

In an action to recover damages for a personal injury sustained by an employee while
engaged in the line of his duty as such or for death resulting from personal injuries so
sustained in which recovery is sought upon the ground of want of ordinary care of the
employer, or of the officer, agent or servant of the employer, it shall not be a defense:

A. that the employee, either expressly or impliedly, assumed the risk of the hazard
complained of as due to the employer's negligence;

B. that the injury or death was caused, in whole or in part, by the want of ordinary care
of a fellow servant; and

C. that the injury of [or] death was caused, in whole or in part by the want of ordinary
care of the injured employee where such want of care was not willful.

Any employer who has complied with the provisions of the Workers' Compensation Act
[this article] relating to insurance or any of the employees of the employer, including
management and supervisory employees, shall not be subject to any other liability
whatsoever for the death of or personal injury to any employee, except as provided in
the Workers' Compensation Act, and all causes of action, actions at law, suits in equity,
and proceedings whatever, and all statutory and common-law rights and remedies for
and on account of such death of, or personal injury to, any such employee and accruing
to any and all persons whomsoever, are hereby abolished except as provided in the
Workers' Compensation Act.

History: Laws 1937, ch. 92, § 3; 1941 Comp., § 57-905; 1953 Comp., § 59-10-5; Laws
1971, ch. 253, § 2; 1973, ch. 240, § 3; 1989, ch. 263, § 6.

ANNOTATIONS

Compiler's notes. - The New Mexico Rules of Civil Procedure for the district courts
now provide for only one form of action, known as "civil action." See Rule 1-002.



Act not invalid class legislation. - Contention that insofar as negligent employers are
relieved from the burden of contribution the Workmen's Compensation Act is exemplary
of invalid class legislation is devoid of merit. Beal v. Southern Union Gas Co. 62 N.M.
38, 304 P.2d 566 (1956).

Limitation on employer liability not violative of equal protection. - The fact that
wrongful death actions against employers by survivors of employees killed in the scope
of their employment are not allowed, while wrongful death actions are allowed if the
employee was Killed outside the scope of his employment, does not render the section
violative of equal protection. Sanchez v. M.M. Sundt Constr. Co. 103 N.M. 294, 706
P.2d 158 (Ct. App. 1985).

Proceedings under Workmen's Compensation Act are exclusive, completely
preempting any other action than is set out in the act. Sanchez v. Hill Lines, 123 F.
Supp. 42 (D.N.M. 1954).

Act's remedy exclusive. - Once the Workmen's Compensation Act provides a remedy,
that act is exclusive and the claimant has no right to bring an action in common-law
negligence against his employer. Galles Chevrolet Co. v. Chaney, 92 N.M. 618, 593
P.2d 59 (1979).

Election of remedies. - Worker's compensation and tort claims are inconsistent
remedies. Whether the doctrine of election of remedies applies depends upon whether
plaintiff has made a choice of one of these remedies. Romero v. J.W. Jones Constr. Co.
98 N.M. 658, 651 P.2d 1302 (Ct. App. 1982).

The acceptance of compensation and medical benefits cannot be held to be an election
to pursue a remedy under the worker's compensation statute if the plaintiff is unaware
that he is receiving benefits under the compensation statute. Romero v. J.W. Jones
Constr. Co. 98 N.M. 658, 651 P.2d 1302 (Ct. App. 1982).

Workmen's Compensation Act does not look to fault of employer; instead, the
employer is liable to the employee for compensation if the conditions of 52-1-9 NMSA
1978 are met. Taylor v. Delgarno Transp., Inc. 100 N.M. 138, 667 P.2d 445 (1983).

Workmen's Compensation Act is compulsory, not elective, and compliance may be
accomplished by filing an undertaking in the nature of insurance, by filing a certificate in
evidence thereof, or by qualifying as a self-insurer; the failure of an employer to comply
in any way constitutes a violation of the act and subjects him to a claim in tort for
negligence by an employee. Montano v. Williams, 89 N.M. 86, 547 P.2d 569 (Ct. App.),
aff'd, 89 N.M. 252, 550 P.2d 264 (1976).

Workmen's Compensation Act abrogates or modifies the Tort-feasor's Act to the
extent that it has application to the liability of an employer to an employee. If the basis
for employer's liability is the injuries to its employee, it is limited by the Workmen's



Compensation Act, and there can be no contribution. Beal v. Southern Union Gas Co.
62 N.M. 38, 304 P.2d 566 (1956).

The New Mexico Workmen's Compensation Act abrogates the New Mexico Joint Tort-
feasor's Contribution Act. Hill Lines v. Pittsburg Plate Glass Co. 222 F.2d 854 (10th Cir.
1955).

Purpose of workmen's compensation laws is to provide not only for employees a
remedy which is both expeditious and independent of proof of fault, but also for
employers a liability which is limited and determinate. Sanchez v. Hill Lines, 123 F.
Supp. 42 (D.N.M. 1954).

For an injury to be compensable, it must arise out of and in the course of employment
and not willfully suffered or intentionally inflicted. Gough v. Famariss Oil & Ref. Co. 83
N.M. 710, 496 P.2d 1106 (Ct. App.), cert. denied, 83 N.M. 698, 496 P.2d 1094 (1972).

Must be accidental injury to permit recovery. - Statutes require that there must be an
injury caused by accident, an "accidental injury” to permit recovery. Aranbula v. Banner
Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

Accidental injuries may arise without the usually attending factors of narrow limits of
time for the beginning and completion of the injury, or without unusual, or extraordinary
conditions of employment not common to others, but there must be an accident, as
distinguished from common occupational, or industrial, sickness or disease. Aranbula v.
Banner Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

The term "injury by accident" as employed in the section means nothing more than
an accidental injury, or an accident, as the word is ordinarily used; it denotes an
unlooked for mishap, or an untoward event which is not expected or designed. Aranbula
v. Banner Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

Want of ordinary care means negligent conduct on the part of employee. Gough v.
Famariss Oil & Ref. Co. 83 N.M. 710, 496 P.2d 1106 (Ct. App.), cert. denied, 83 N.M.
698, 496 P.2d 1094 (1972).

Applicability to intentional acts. - Exclusivity provisions of Workers' Compensation
Law (Chapter 52, Article 1 NMSA 1978) apply to injury to claimant's hand caused by
manager intentionally slamming locker door. Martin-Martinez v. 6001, Inc. 1998-NMCA-
179, 126 N.M. 319, 968 P.2d 1182, cert. denied, 126 N.M. 532, 972 P.2d 351 (1998).

"Willful" means the intentioned doing of a harmful act without just cause or excuse or
an intentional act done in utter disregard for the consequences. Gough v. Famariss Oil
& Ref. Co. 83 N.M. 710, 496 P.2d 1106 (Ct. App.), cert. denied, 83 N.M. 698, 496 P.2d
1094 (1972).



Negligent conduct not defense, but willful misconduct is. - The legislature intended
this section to mean that negligent conduct of an employee which causes an injury is
not a defense to a claim for workmen's compensation, but willful misconduct is a
defense. Gough v. Famariss Oil & Ref. Co. 83 N.M. 710, 496 P.2d 1106 (Ct. App.), cert.
denied, 83 N.M. 698, 496 P.2d 1094 (1972).

Availability of common-law defenses for employer. - Under the Workmen's
Compensation Act, where an employer is subject to the act and has failed to comply
therewith, an employee who sustains compensable injuries is afforded one of two
remedies: (1) maintain a civil action against the employer for damages suffered or (2) in
lieu of a common-law action, apply to the district court for compensation benefits under
the act. In both instances, the employer is denied the common-law defenses of
contributory negligence, assumption of risk and the fellow servant rule. However, the
employer is not subject to the act, the act itself would not apply to the employer and an
employer would be entitled to all common-law defenses in a common-law action for
negligence brought by an employee. Arvas v. Feather's Jewelers, 92 N.M. 89, 582 P.2d
1302 (Ct. App. 1978).

Assumption of risk not available as affirmative defense. - Assumption of risk is no
longer recognized as an affirmative defense. What has heretofore been called
"assumption of risk" can be covered entirely by the reasonable man standard of
contributory negligence. If pleaded and warranted by the evidence, the ground formerly
occupied by the doctrine of assumption of risk will be covered by the law pertaining to
negligence and contributory negligence. Williamson v. Smith, 83 N.M. 336, 491 P.2d
1147 (1971).

Employer's avoidance of liability under act. - See Matkins v. Zero Refrigerated
Lines, 93 N.M. 511, 602 P.2d 195 (Ct. App. 1979).

To escape liability an employer must show that when the wrongful act was committed,
the employee had abandoned his employment and was acting for a purpose of his own
which was not incident to his employment. Nichols v. United States, 796 F.2d 361 (10th
Cir. 1986).

A temporary employer was immune from a common law tort claim of a temporary
employee since it met the test of special employer; it had contractually assured that the
general employer would provide workers' compensation coverage, and the temporary
employee had signed a contract agreeing to look to the general employer for his remedy
for on-the-job injuries. Vigil v. Digital Equip. Corp. 1996-NMCA-100, 122 N.M. 417, 925
P.2d 883.

Employer may voluntarily relinquish statutory protection of limited liability. -
Although the workmen's compensation statute affords an employer release from
unlimited liability in exchange for a limited amount of compensation for the injured
employee, if the employer desires to voluntarily relinquish his statutory protection, he



may do so. City of Artesia v. Carter, 94 N.M. 311, 610 P.2d 198 (Ct. App.), cert. denied,
94 N.M. 628, 614 P.2d 545 (1980).

In order to create estoppel by acceptance of workmen's compensation benefits it
is essential that the person against whom estoppel is claimed, should have acted with
full knowledge of the facts and of his rights. Maynerich v. Little Bear Enters., Inc. 82
N.M. 650, 485 P.2d 984 (Ct. App. 1971).

Legislature intended to declare void any contract provisions which seek to impose
additional liability on an employer. Gulf Oil Corp. v. Rota-Cone Field Operating Co. 84
N.M. 483, 505 P.2d 78 (Ct. App. 1972), writ quashed, 85 N.M. 636, 515 P.2d 640
(1973).

Limitation of employer's liability for injuries sustained by employee covered by the
Workmen's Compensation Act covers all instances where that injury is sought to be
made the basis for further and additional liability by the employee or others in his behalf,
and indirect liability for such injury is also foreclosed both by the terms of the act and
because the employer's liability for such injury is not in tort. Beal v. Southern Union Gas
Co. 62 N.M. 38, 304 P.2d 566 (1956).

Employer is not subject to liability in addition to Workmen's Compensation Act
even where the employer voluntarily enters into a contract which also seeks indemnity.
Gulf Oil Corp. v. Rota-Cone Field Operating Co. 84 N.M. 483, 505 P.2d 78 (Ct. App.
1972), writ quashed, 85 N.M. 636, 515 P.2d 640 (1973).

Standard in New Mexico for foreclosure of employee's common-law tort remedies
is whether the employer has substantially complied with the Workmen's Compensation
Act. Strict compliance is not necessary, but failure of an employer to substantially
comply with the act constitutes a violation of the act and subjects him to a claim for
negligence by an employee. Williams v. Montano, 89 N.M. 252, 550 P.2d 264 (1976).

Where an employer did not substantially comply with the filing provisions of the
Workers' Compensation Act, the exclusive remedy provisions of this section and 52-1-6
and 52-1-9 NMSA 1978 did not apply to bar a wrongful death action against the
employer. Peterson v. Wells Fargo Armored Servs. Corp. 2000-NMCA-043, 129 N.M.
158, 3 P.3d 135, cert. denied, 129 N.M. 207, 4 P.3d 35 (2000).

Equitable considerations apply to workmen's compensation claims and defenses.
Anaya v. City of Santa Fe, 80 N.M. 54, 451 P.2d 303 (1969).

Even though the Workmen's Compensation Act does not specifically provide for
equitable defenses, this court has considered equitable claims and defenses in
workmen's compensation proceedings: fraud or mutual mistake, incapacity to contract,
estoppel, misconduct, undue influence, misrepresentation or coercion. Anaya v. City of
Santa Fe, 80 N.M. 54, 451 P.2d 303 (1969).



Employee not liable for injury or death of coemployee. - Under the act, an employee
of an employer who has complied with the requirements of the act is not subject to
liability under the common law for the injury or death of a coemployee. Matkins v. Zero
Refrigerated Lines, 93 N.M. 511, 602 P.2d 195 (Ct. App. 1979).

Employee's immunity extends to all causes of action. - The immunity of an
employee for an injury done to a fellow employee is not limited to negligent injury;
rather, the provisions of the Workmen's Compensation Act accord immunity for all
causes of action, all common-law rights and remedies, for negligence or wrong,
including intentional torts. Gallegos v. Chastain, 95 N.M. 551, 624 P.2d 60 (Ct. App.
1981).

Unreasonable delay in filing claim. - Where claimant delayed six years and nine
months before filing claim, the trial court correctly held that the cause was barred by
unreasonable delay and laches. Anaya v. City of Santa Fe, 80 N.M. 54, 451 P.2d 303
(1969).

The question of whether a workmen's compensation claim is barred by laches must be
determined by the facts and circumstances in each case and according to right and
justice. Anaya v. City of Santa Fe, 80 N.M. 54, 451 P.2d 303 (1969).

Delay in filing does not remove limitation on employer's liability. - A delay in filing
pursuant to 52-1-4 NMSA 1978 does not remove the limitation on the employer's liability
because the statutory purpose is met when the employer obtains compensation
protection for his workmen. Quintana v. Nolan Bros. 80 N.M. 589, 458 P.2d 841 (Ct.
App. 1969).

A delay in filing, pursuant to 52-1-4 NMSA 1978 does not necessarily remove the
limitations on the employer's liability found in 52-1-6, 52-1-8 NMSA 1978, and this
section. Quintana v. Nolan Bros. 80 N.M. 589, 458 P.2d 841 (Ct. App. 1969).

Defenses not available where employer not operating under provisions. - Where
an employer did not carry workmen's compensation insurance, nor had he relieved
himself of such requirement as required by 52-1-4 NMSA 1978, the employer was not
operating under the provisions of the act, and his employee, under such circumstances,
could not have been conclusively presumed to have accepted the provisions thereof.
Consequently, action at law lies in favor of the employee and against the employer, and
the defenses enumerated in this section were not available to employer. Addison v.
Tessier, 62 N.M. 120, 305 P.2d 1067 (1957) (decided under former law).

Nor invoke estoppel as bar to employee's action. - Employer at all times knew that
he did not carry workmen's compensation insurance and had not relieved himself of so
doing as provided by the act; therefore, he is not in a position to invoke the doctrine of
estoppel as a bar to employee's cause of action. Addison v. Tessier, 62 N.M. 120, 305
P.2d 1067 (1957).



Section has no application to occupation excepted from act. - Defendant-
employers in negligence action by farm laborer are not barred by this section of the
Workmen's Compensation Act from relying on the common-law defenses of contributory
negligence and assumed risk, because this section can have no application to an
occupation that is excepted from the act, and supreme court has held it does not apply
to employers of farm and ranch labor. Thompson v. Dale, 59 N.M. 290, 283 P.2d 623
(1955).

Violation of specific instruction bars recovery. - Violation of specific instructions
which limit the scope or sphere of work which an employee is authorized to do bars
recovery of workmen's compensation for an injury so sustained. Gough v. Famariss Oil
& Ref. Co. 83 N.M. 710, 496 P.2d 1106 (Ct. App.), cert. denied, 83 N.M. 698, 496 P.2d
1094 (1972).

Claim must be against employer. - Claims based on the Occupational Disease
Disablement Act or Workers' Compensation Act can be raised only against an
employer. Garrity v. Overland Sheepskin Co. 1996-NMSC-032, 121 N.M. 710, 917 P.2d
1382.

Section preempts any third-party action for indemnity or contribution against
employer for liability to his employee as an alleged joint tort-feasor. Hill Lines v.
Pittsburg Plate Glass Co. 222 F.2d 854 (10th Cir. 1955).

Exclusive remedy prohibits recovery by third party based on negligence. - Where
a third party plaintiff filed its complaint against third party defendant, alleging that the
accident was caused by his negligence and was therefore a breach of contract,
recovery of any judgment obtained against it over and from third party defendant, and,
by a second count, sought similar recovery on the theory of an implied agreement for
indemnity in the event of negligence, each of the actions was held prohibited by the
exclusive remedy section of 52-1-9 NMSA 1978. Royal Indem. Co. v. Southern Cal.
Petroleum Corp. 67 N.M. 137, 353 P.2d 358 (1960).

Employee of contractor though provided by another company. - An employee who
was employed by another company which provided manpower to a contractor on a
project and was subject to orders on the job from the contractor's supervisory personnel
was an employee of the contractor and entitled to workmen's compensation for injuries
on the job and may not sue the contractors in tort on negligence. Shipman v. Macco
Corp. 74 N.M. 174, 392 P.2d 9 (1964).

Injury subsequent to discharge. - Workers' Compensation Law (Chapter 52, Article 1
NMSA 1978) is not automatically terminated by the firing or quitting of an employee, but
applies to injury occurring during a reasonable period while employee winds up affairs
and leaves premises. Martin-Martinez v. 6001, Inc. 1998-NMCA-179, 126 N.M. 319, 968
P.2d 1182, cert. denied, 126 N.M. 532, 972 P.2d 351 (1998).



Facts constitute willful misconduct on part of employee. - Facts that an employee
in the absence of an emergency (1) intentionally violated the instructions of employer by
permitting someone else to drive, (2) knowing this person had engaged in drinking
intoxicating beverages, (3) and intentionally permitted this person to drive a truck
carrying gasoline down a mountain road with numerous hair-pin curves under very
hazardous weather conditions without experience in driving this particular truck were
sufficient to meet definition of willful misconduct. Gough v. Famariss Oil & Ref. Co. 83
N.M. 710, 496 P.2d 1106 (Ct. App.), cert. denied, 83 N.M. 698, 496 P.2d 1094 (1972).

Amnesty to employer where no express indemnity contract. - The exclusive
remedy provision of the Workmen's Compensation Act grants amnesty to an employer
for all causes of action relating to employees' injuries, regardless of the question of
independent breach of duty, where there is no express contract of indemnity. Royal
Indem. Co. v. Southern Cal. Petroleum Corp. 67 N.M. 137, 353 P.2d 358 (1960).

Stranger has no contribution right against employer. - Under New Mexico's
Workmen's Compensation Act, a stranger to the employer-employee relationship who is
liable to the employee for injuries received by the employee in the course of his
employment does not have a right of contribution against the employer, even if the
employer was also at fault. Sanchez v. Hill Lines, 123 F. Supp. 42 (D.N.M. 1954).

Company not entitled to contribution from contractor where latter came under
act. - Where contractor's employees were injured in the course of employment by a gas
explosion and filed separate actions against the gas company, the gas company would
not be entitled to indemnity on a contribution from the contractor since the contractor
came within the Workmen's Compensation Act and had paid or was paying all
obligations thereunder to employees, and contractor's liability was limited to that under
the act in absence of the contract of indemnity between the contractor and the gas
company. Beal v. Southern Union Gas Co. 62 N.M. 38, 304 P.2d 566 (1956).

Third-party indemnity claim from employer not barred. - The public policy
expressed in the workmen's compensation statute does not bar a claim for indemnity by
the third party from the employer where that claim is based on an express contract of
indemnity. City of Artesia v. Carter, 94 N.M. 311, 610 P.2d 198 (Ct. App.), cert. denied,
94 N.M. 628, 614 P.2d 545 (1980).

Tort claims barred by exclusivity provisions. - Tort claims of an employee who was
stabbed by a third party while at work were barred by the exlusivity provisions of the
Workers' Compensation Act. Flores v. Danfelser, 1999-NMCA-091, 127 N.M. 571, 985
P.2d 173.

No compensable disability for impairment unconnected with injury. - If a claimant,
through voluntary conduct unconnected with his injury, takes himself out of the labor
market or if he, after injury, resumes employment and is fired for misconduct, his
impairment playing no part in the discharge, there is no compensable disability. Aranda



v. Mississippi Chem. Corp. 93 N.M. 412, 600 P.2d 1202 (Ct. App.), cert. denied, 93
N.M. 683, 604 P.2d 821 (1979).

Liability of company hiring employees of temporary agency. - Although the injured
employee in this case was directly employed by the temporary agency, the lumberyard
where the employee worked is a special employer and thus is liable for workers'
compensation. Since the lumberyard provided for workers' compensation coverage
through its contract with the temporary agency, the employee was barred from asserting
a negligence action against the lumberyard. Rivera v. Sagebrush Sales, Inc. 118 N.M.
676, 884 P.2d 832 (Ct. App. 1994).

Proof of special employee. - In cases where a third person having sued the general
employer for injuries arising from the negligence of his employee, such general
employer defending on the ground that such negligent employee was, at the time, in the
special employ of another person, in order for the defense to prevail, the general
employer must not only show that the workman was in the special employ of another,
but also that such workman's status as a general employee of the defendant had
temporarily ceased and negative the fact that the employee was the servant of both
employers at the time of the accident. Jones v. George F. Getty Oil Co. 92 F.2d 255
(10th Cir. 1937), cert. denied, 303 U.S. 644, 58 S. Ct. 644, 82 L. Ed. 1106 (1938).

No evidence connecting disability with old injury. - Where defendant alleged that
plaintiff's condition was caused by disability resulting from old injury, instead of injury
received while working for defendant, evidence produced by defendant that two injuries
were not in the same location and that plaintiff could not have performed heavy physical
labor, in which he was engaged prior to second injury, if he had not fully recovered from
old injury, did not sustain such allegations, where there was no substantial evidence
connecting the disability, for which plaintiff claimed compensation, with the first injury.
Robinson v. Mittry Bros. 43 N.M. 357, 94 P.2d 99 (1939).

Silicosis not injury by accident. - Silicosis acquired over a period of years and without
the element of excessive exposure and sudden and unexpected occurrence of injury or
illness is an occupational disease and not an injury by accident. Aranbula v. Banner
Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

While workmen's compensation acts are given a liberal interpretation in favor of the
workman, silicosis does not fall within the purview of an injury by accident. Aranbula v.
Banner Mining Co. 49 N.M. 253, 161 P.2d 867 (1945).

Consortium action by spouse of injured employee barred. - The spouse of an
injured employee is barred by the limitations of this section from maintaining an
independent action for loss of consortium against the employer arising out of the injury
to the employee. Roseberry v. Phillips Petroleum Co. 70 N.M. 19, 369 P.2d 403 (1962).



An action for loss of consortium by the spouse of an injured worker is barred by the
exclusivity provisions of the Worker's Compensation Act. Archer v. Roadrunner
Trucking, Inc. 1997-NMSC-003, 122 N.M. 703, 930 P.2d 1155.

Worker's claim for intentional spoliation of evidence against his employer was not
barred by the act's exclusive remedy provisions. Coleman v. Eddy Potash, Inc. 120
N.M. 645, 905 P.2d 185 (1995).

Law reviews. - For note, "Comparative v. Contributory Negligence: The Effect of
Plaintiff's Fault," see 6 N.M. L. Rev. 171 (1975).

For article, "Survey of New Mexico Law, 1979-80: Torts," see 11 N.M.L. Rev. 217
(1981).

For article, "Statutory Adoption of Several Liability in New Mexico: A Commentary and
Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988).

For survey of workers' compensation law in New Mexico, see 18 N.M.L. Rev. 579
(1988).

For note, "The District Court Should Make the Initial Determination of Jurisdiction in
Workers' Compensation Cases Involving Intentional Tort Claims - Eldridge v. Circle K
Corp.," see 28 N.M.L. Rev. 665 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation 8
49.

Action at law to recover for injury as affected by decision or finding made in workmen's
compensation proceeding concerning same injury, 84 A.L.R.2d 1036.

Common-law action for negligence against workmen's compensation insurance carrier,
right of employee to maintain, 93 A.L.R.2d 598.

Employee's action against employer for fraud, false imprisonment, defamation or the
like, workmen's compensation provision as precluding, 74 A.L.R.3d 838.

Modern status: "dual capacity doctrine" as basis for employee's recovery from employer
in tort, 23 A.L.R.4th 1151.

Willful, wanton, or reckless conduct of coemployee as ground of liability despite bar of
workers' compensation, 57 A.L.R.4th 888.

"Dual capacity doctrine" as basis for employee's recovery for medical malpractice from
company medical personnel, 73 A.L.R.4th 115.



Workers' compensation: effect of allegation that injury was caused by, or occurred
during course of, worker's illegal conduct, 73 A.L.R.4th 270.

Violation of employment rule barring claim for worker's compensation, 61 A.L.R.5th 375.

100 C.J.S. Workmen's Compensation 88 557 to 563; 101 C.J.S. Workmen's
Compensation 88 917 to 1045.

52-1-9. Right to compensation; exclusive.

The right to the compensation provided for in this act [Chapter 52, Article 1 NMSA
1978], in lieu of any other liability whatsoever, to any and all persons whomsoever, for
any personal injury accidentally sustained or death resulting therefrom, shall obtain in all
cases where the following conditions occur:

A. at the time of the accident, the employer has complied with the provisions thereof
regarding insurance;

B. at the time of the accident, the employee is performing service arising out of and in
the course of his employment; and

C. the injury or death is proximately caused by accident arising out of and in the course
of his employment and is not intentionally self-inflicted.

History: Laws 1937, ch. 92, § 4; 1941 Comp., § 57-906; 1953 Comp., § 59-10-6; Laws
1973, ch. 240, § 4.

ANNOTATIONS

l. General Consideration.

Il. Employer Compliance.

Il Service in Course of Employment.
IV.  Accident Proximate Cause of Injury.

|. GENERAL CONSIDERATION.

Cross references. - As to effect of application of provision of act, see 52-1-6 NMSA
1978.

As to meaning of "injury by accident arising out of and in the course of employment,”
see 52-1-19 NMSA 1978.

Act not invalid class legislation. - Contention that insofar as negligent employers are
relieved from the burden of contribution the Workmen's Compensation Act is exemplary
of invalid class legislation is devoid of merit. Beal v. Southern Union Gas Co. 62 N.M.
38, 304 P.2d 566 (1956).



Workmen's Compensation Act abrogates or modifies the Tort-feasor's Act to the
extent that it has application to the liability of an employer to an employee. If the basis
for employer's liability is the injuries to its employee, it is limited by the Workmen's
Compensation Act, and there can be no contribution. Beal v. Southern Union Gas Co.
62 N.M. 38, 304 P.2d 566 (1956).

Purpose of workmen's compensation laws is to provide not only for employees a
remedy which is both expeditious and independent of proof of fault, but also for
employers a liability which is limited and determinate. Sanchez v. Hill Lines, 123 F.
Supp. 42 (D.N.M. 1954).

Primary purpose of Workmen's Compensation Act is to keep an injured workman
and his family at least minimally secure financially; public policy demands it. Aranda v.
Mississippi Chem. Corp. 93 N.M. 412, 600 P.2d 1202 (Ct. App.), cert. denied, 93 N.M.
683, 604 P.2d 821 (1979); Casillas v. S.W.I.G. 96 N.M. 84, 628 P.2d 329 (Ct. App.),
appeal dismissed, 454 U.S. 934, 102 S. Ct. 467, 70 L. Ed. 2d 242 (1981).

Workmen's Compensation Act expresses intention and policy of state that
employees who suffer disablement as a result of injuries causally connected to their
work shall not become dependent upon the welfare programs of the state, but shall
receive some portion of the wages they would have earned, had it not been for the
intervening disability. Casias v. Zia Co. 93 N.M. 78, 596 P.2d 521 (Ct. App.), cert.
denied, 93 N.M. 8, 595 P.2d 1203 (1979).

And does not create presumption of employer's liability. - Voluntary payment of
workmen's compensation benefits does not, by itself, create a presumption that the
employer is liable. Wilson v. Richardson Ford Sales, Inc. 97 N.M. 226, 638 P.2d 1071
(1981).

Workmen's Compensation Act does not look to fault of employer; instead, the
employer is liable to the employee for compensation if the conditions of this section are
met. Taylor v. Delgarno Transp., Inc. 100 N.M. 138, 667 P.2d 445 (1983).

Applicability to state employees. - Because the State Highway Department is not
recognized by law as a legal entity distinct from the state itself, the state could not be
both employer and third party tortfeasor in an action against the Highway Department
by employees of the Public Defender's Department who were injured while traveling in
the course of their employment, and the "dual persona" doctrine did not apply to extend
immunity to Highway Department under the exclusive remedy provisions of the Workers'
Compensation Act. Singhas v. New Mexico State Hwy. Dep't, 120 N.M. 474, 902 P.2d
1077 (Ct. App. 1995), aff'd, 1997-NMSC-054, 124 N.M. 42, 946 P.2d 645.

Remedy under the New Mexico Workmen's Compensation Act is exclusive.
Chavez v. Kennecott Copper Corp. 547 F.2d 541 (10th Cir. 1977); Sanford v. Presto
Mfg. Co. 92 N.M. 746, 594 P.2d 1202 (Ct. App. 1979).



The New Mexico Workmen's Compensation Act expressly makes the remedies
provided by the act the sole and exclusive remedies available to an employee for claims
against this employer or insurer. Dickson v. Mountain States Mut. Cas. Co. 98 N.M.
479, 650 P.2d 1 (1982).

The Workmen's Compensation Act is legislation in derogation of the common law and
creates exclusive rights, remedies and procedures. Williams v. Amax Chem. Corp. 104
N.M. 293, 720 P.2d 1234 (1986), overruled on other grounds, Michaels v. Anglo Am.
Auto Auctions, Inc. 117 N.M. 91, 869 P.2d 279 (1994).

Act affords exclusive remedy. - Once the Workmen's Compensation Act has become
applicable either through compulsion or election, it affords the exclusive remedy for the
injury by the employee or his dependents against the employer and insurance carrier.
Mountain States Tel. & Tel. Co. v. Montoya, 91 N.M. 788, 581 P.2d 1283 (1978).

The plaintiff's sole remedy is provided by the Workmen's Compensation Act. It is not the
want of a possible cause of action that precludes the plaintiff from obtaining
independent relief; it is the exclusivity provisions of the act. Gonzales v. United States
Fid. & Guar. Co. 99 N.M. 432, 659 P.2d 318 (Ct. App. 1983).

Once the Workmen's Compensation Act provides a remedy, that act is exclusive and
the claimant has no right to bring an action in common-law negligence against his
employer. Galles Chevrolet Co. v. Chaney, 92 N.M. 618, 593 P.2d 59 (1979).

Proceedings under Workmen's Compensation Act are exclusive, completely
preempting any other action than is set out in the act. Sanchez v. Hill Lines, 123 F.
Supp. 42 (D.N.M. 1954).

Loss of consortium claim barred. - Since workers' compensation was the exclusive
remedy of a deceased employee's survivors, the claim of the employee's husband for
loss of consortium was barred as a remedy at law under the exclusive remedy
provisions of the Workers' Compensation Act. Singhas v. New Mexico State Hwy. Dep't,
120 N.M. 474, 902 P.2d 1077 (Ct. App. 1995), aff'd, 1997-NMSC-054, 124 N.M. 42, 946
P.2d 645.

An action for loss of consortium by the spouse of an injured worker is barred by the
exclusivity provisions of the Worker's Compensation Act. Archer v. Roadrunner
Trucking, Inc. 1997-NMSC-003, 122 N.M. 703, 930 P.2d 1155; Flores v. Danfelser,
1999-NMCA-091, 127 N.M. 571, 985 P.2d 173.

Psychological disability incurred outside provisions of 52-1-24 NMSA 1978. -
Since a workers' compensation judge determined that the worker suffered a work
related mental disability, but that the disability was not compensable since it fell outside
the definition of primary mental impairment, the exclusive remedy provision of the
Workers' Compensation Act did not bar the worker's prima facie tort claim against her



employer and supervisor. Beavers v. Johnson Controls World Servs., Inc. 120 N.M.
343,901 P.2d 761 (Ct. App. 1995).

Exception to exclusivity provision for deliberate infliction of harm. - In order to
allege matters which will render an employer liable in tort outside the Workers'
Compensation Act, the plaintiff must allege matters indicating that the employer
intended to injure the plaintiff. The intent issue should involve two steps. First, did the
employer intend to commit the alleged act? Second, do the circumstances support a
reasonable inference that the employer directly intended to harm the worker? Johnson
Controls World Servs., Inc. v. Barnes, 115 N.M. 116, 847 P.2d 761 (Ct. App. 1993).

Tort claims barred by exclusivity provisions. - Tort claims of an employee who was
stabbed by a third party while at work were barred by the exlusivity provisions of the
Workers' Compensation Act. Flores v. Danfelser, 1999-NMCA-091, 127 N.M. 571, 985
P.2d 173.

Liability outside of act. - Where an employer directed that a highly explosive mixture
be combined in a pipe in which the plaintiff was welding causing an explosion, plaintiff's
injuries resulted from hazardous working conditions and are accidental injuries which
therefore fall within the scope of the Workers' Compensation Act. An employer must
intend to injure an employee before he can be held liable outside the act. Maestas v. El
Paso Natural Gas Co. 110 N.M. 609, 798 P.2d 210 (Ct. App. 1990).

Aid in construction of act. - The maxim "expressio unius est exclusio alterius," is only
an aid to construction and does not apply to provisions of Workmen's Compensation
Act, "injuries sustained in extra-hazardous duties incident to the business," and "The
right to the compensation provided for in this act, . . . for any personal injury accidentally
sustained or death resulting therefrom, shall obtain in all cases" when the conditions
and circumstances stated and required by this section are present. Wilson v. Rowan
Drilling Co. 55 N.M. 81, 227 P.2d 365 (1950).

Employer is not subject to liability in addition to Workmen's Compensation Act
even where the employer voluntarily enters into a contract which also seeks indemnity.
Gulf Oil Corp. v. Rota-Cone Field Operating Co. 84 N.M. 483, 505 P.2d 78 (Ct. App.
1972), writ quashed, 85 N.M. 636, 515 P.2d 640 (1973).

Legislature intended to declare void any contract provisions which seek to impose
additional liability on an employer. Gulf Oil Corp. v. Rota-Cone Field Operating Co. 84
N.M. 483, 505 P.2d 78 (Ct. App. 1972), writ quashed, 85 N.M. 636, 515 P.2d 640
(2973).

Limitation of employer's liability for injuries sustained by an employee covered by
the Workmen's Compensation Act covers all instances where that injury is sought to be
made the basis for further and additional liability by the employee or others in his behalf,
and indirect liability for such injury is also foreclosed both by the terms of the act and



because the employer's liability for such injury is not in tort. Beal v. Southern Union Gas
Co. 62 N.M. 38, 304 P.2d 566 (1956).

Grants amnesty to employer where no indemnity contract. - The exclusive remedy
provision of the Workmen's Compensation Act grants amnesty to an employer for all
causes of action relating to employees' injuries, regardless of the question of
independent breach of duty, where there is no express contract of indemnity. Royal
Indem. Co. v. Southern Cal. Petroleum Corp. 67 N.M. 137, 353 P.2d 358 (1960).

Sexual harassment. - Plaintiff's injuries, resulting from sexual harassment in the
workplace, were not barred by the exclusivity provisions of the Worker's Compensation
Act. Coates v. Wal-Mart Stores, Inc. 1999-NMSC-013, 127 N.M. 47, 976 P.2d 999.

The words "accident" or "accidental injury” should be liberally construed. Stevenson
v. Lee Moor Contracting Co. 45 N.M. 354, 115 P.2d 342 (1941).

Claimant has burden of proving compensable accident. Romero v. S.S. Kresge Co.
95 N.M. 484, 623 P.2d 998 (Ct. App. 1981), overruled on other grounds Dupper v.
Liberty Mut. Ins. Co. 105 N.M. 503, 734 P.2d 743 (1987).

Applicability to intentional acts. - Exclusivity provisions of Workers' Compensation
Law (Chapter 52, Article 1 NMSA 1978) apply to injury to claimant's hand caused by
manager intentionally slamming locker door. Martin-Martinez v. 6001, Inc. 1998-NMCA-
179, 126 N.M. 319, 968 P.2d 1182, cert. denied, 126 N.M. 532, 972 P.2d 351 (1998).

Payment of compensation benefits by employer does not relieve claimant's
burden of proving a compensable accident. Romero v. S.S. Kresge Co. 95 N.M. 484,
623 P.2d 998 (Ct. App. 1981), overruled on other grounds Dupper v. Liberty Mut. Ins.
Co. 105 N.M. 503, 734 P.2d 743 (1987). But see Perea v. Gorby, 94 N.M. 325, 610
P.2d 212 (Ct. App. 1980); Medrano v. Ray Willis Constr. Co. 96 N.M. 643, 633 P.2d
1241 (Ct. App. 1981).

No due process right to greater disability benefits. - An injured worker does not
have a due process property right to disability benefits greater than those conferred by
the legislature. Casillas v. S.W.I.G. 96 N.M. 84, 628 P.2d 329 (Ct. App.), appeal
dismissed, 454 U.S. 934, 102 S. Ct. 467, 70 L. Ed. 2d 242 (1981).

Employer may voluntarily relinquish statutory protection of limited liability. -
Although the workmen's compensation statute affords an employer release from
unlimited liability in exchange for a limited amount of compensation for the injured
employee, if the employer desires to voluntarily relinquish his statutory protection, he
may do so. City of Artesia v. Carter, 94 N.M. 311, 610 P.2d 198 (Ct. App.), cert. denied,
94 N.M. 628, 614 P.2d 545 (1980).

Employee's termination of employment due to disability deemed involuntary. -
Where an employee's disability or inability to perform his former job on production



causes him to quit the job, for purposes of determining his rights to compensation
benefits, the employee did not voluntarily leave his employment. Aranda v. Mississippi
Chem. Corp. 93 N.M. 412, 600 P.2d 1202 (Ct. App.), cert. denied, 93 N.M. 683, 604
P.2d 821 (1979).

Injury subsequent to discharge. - Workers' Compensation Law (Chapter 52, Article 1
NMSA 1978) is not automatically terminated by the firing or quitting of an employee, but
applies to injury occurring during a reasonable period while employee winds up affairs
and leaves premises. Martin-Martinez v. 6001, Inc. 1998-NMCA-179, 126 N.M. 319, 968
P.2d 1182, cert. denied, 126 N.M. 532, 972 P.2d 351 (1998).

No recovery solely upon claim of payments during investigation period. - A
claimant cannot base her recovery solely on the fact that the employer paid benefits
during a period when the accident was under investigation. Romero v. S.S. Kresge Co.
95 N.M. 484, 623 P.2d 998 (Ct. App. 1981), overruled on other grounds Dupper v.
Liberty Mut. Ins. Co. 105 N.M. 503, 734 P.2d 743 (1987).

Claim must be against employer. - Claims based on the Occupational Disease
Disablement Act or Workers' Compensation Act can be raised only against an
employer. Garrity v. Overland Sheepskin Co. 1996-NMSC-032, 121 N.M. 710, 917 P.2d
1382.

Injured employee may sue third party, other than the employer or an employee of the
employer, for negligence in causing the injured employee's accident. Taylor v. Delgarno
Transp., Inc. 100 N.M. 138, 667 P.2d 445 (1983).

Third-party indemnity claim from employer not barred. - The public policy
expressed in the workmen's compensation statute does not bar a claim for indemnity by
the third party from the employer where that claim is based on an express contract of
indemnity. City of Artesia v. Carter, 94 N.M. 311, 610 P.2d 198 (Ct. App.), cert. denied,
94 N.M. 628, 614 P.2d 545 (1980).

Accidental injury while employed, expenses due to problems exacerbated by
injury, fulfills prerequisites. - Findings that plaintiff: (1) suffered an accidental injury
while in the course and scope of his employment while inventorying and numbering air
conditioners; and (2) incurred medical expenses due to symptomatic problems with his
lower back exacerbated by the injury, included the necessary prerequisites for coverage
under the Workmen's Compensation Act. Diatteo v. County of Dona Ana, 104 N.M. 599,
725 P.2d 575 (Ct. App. 1986).

Cause of action for alleged bad faith not separate from claim. - Where plaintiff
asserts that the defendant's alleged bad faith denial of plaintiff's claim for compensation
was tortious conduct which delayed payment of compensation, and constitutes a basis
for a cause of action by plaintiff against the defendant for deceit, bad faith and
intentional infliction of emotional distress, the court held that these claims are not
separate and distinct from the plaintiff's claim for workmen's compensation benefits, and



consequently, the award by the state court of compensation benefits to the plaintiff is a
bar to the federal court action. Chavez v. Kennecott Copper Corp. 547 F.2d 541 (10th
Cir. 1977).

Worker's claim for intentional spoliation of evidence against his employer was not
barred by the act's exclusive remedy provisions. Coleman v. Eddy Potash, Inc. 120
N.M. 645, 905 P.2d 185 (1995).

Satisfaction executed with compromise bars action. - Where the plaintiff attempts to
bring this federal court action two years later for a claim of bad faith delay arising out of
the very dispute which was compromised and settled and the proceeds of which have
been retained by the plaintiff, since the receipt and satisfaction of judgment in the prior
case stipulated that it was in satisfaction of any other claims against defendant, while
the only action which had been pending was the workmen's compensation action, this
broad satisfaction executed as a part of a compromise settlement arises to an accord
and satisfaction and bars the present action by the plaintiff. Chavez v. Kennecott
Copper Corp. 547 F.2d 541 (10th Cir. 1977).

Full knowledge essential for estoppel by acceptance of benefits. - In order to
create estoppel by acceptance of workmen's compensation benefits it is essential that
the person against whom estoppel is claimed, should have acted with full knowledge of
the facts and of his rights. Maynerich v. Little Bear Enters., Inc. 82 N.M. 650, 485 P.2d
984 (Ct. App. 1971).

Reviewable conclusion of law. - Where conclusion that one has suffered an accident
is based upon undisputed facts found by the court and incorporated in his decision, the
conclusion is one of law, reviewable by the supreme court. Webb v. New Mexico
Publishing Co. 47 N.M. 279, 141 P.2d 333 (1943).

Remedy in state court where employer ceases making payments. - Where plaintiff's
employer ceases making payments under this act, and enters into a stipulation,
approved by the state court, which contains a release of any and all liability whatsoever,
where employer again ceases payment, the plaintiff's remedy is in the state court under
the act and not in a federal court and is not separate and apart from the claims under
the act, which is the exclusive remedy for the denial of a claim for compensation.
Escobedo v. American Employers Ins. Co. 547 F.2d 544 (10th Cir. 1977).

Even where bad faith settlement alleged. - Plaintiff was injured in the course of his
employment, and defendant commenced payment of compensation benefits, but after
seven months, failed and refused to make further payments; whereupon, the plaintiff
filed his claim in the state district court. A settlement was reached and upon a stipulation
and joint motion, a judgment was entered by the state court in favor of the plaintiff. The
stipulation for judgment contained a release of plaintiff's compensation claims and a
release "of any and all other liability whatsoever kind and nature which has either been
or could be made as involving or arising out of this proceeding, with the contemplation
that any and all claims and proceedings be foreclosed and considered completely



resolved and finalized . . . ." Judgment was entered January 15, 1975, and the new
complaint was filed August 4, 1975, based on theory that the alleged bad faith of
defendant in terminating the payments created a cause of action separate and apart
from the claim for compensation which was settled in the state court proceeding and
that the state court's disposition of plaintiff's claim is not a bar to this action. The trial
court granted motion for summary judgment of dismissal on the grounds that the act
clearly contemplates that an employer may deny a workman's claim, but if he does, it
provides the workman with a remedy. The remedy is the same whether the denial is
made in good faith or bad faith. The act gives the workman the right to file his claim with
the state district court and have the court adjudicate it, and this is the exclusive remedy
for the denial of a claim for compensation. Escobedo v. American Employers Ins. Co.
547 F.2d 544 (10th Cir. 1977).

Action by third party for negligence prohibited. - Where a third party plaintiff filed its
complaint against third party defendant, alleging that the accident was caused by his
negligence and was therefore a breach of contract, recovery of any judgment obtained
against it over and from third party defendant, and, by a second count, sought similar
recovery on the theory of an implied agreement for indemnity in the event of negligence,
each of the actions was held prohibited by the exclusive remedy of this section. Royal
Indem. Co. v. Southern Cal. Petroleum Corp. 67 N.M. 137, 353 P.2d 358 (1960).

lllegally employed minor not covered and may sue. - A contract, the performance of
which violates a penal statute, is illegal and at least voidable, and will not provide a
basis for the assertion of rights under such contract, particularly by the party upon
whom the statute imposes the penalty; therefore, an illegally employed minor is not
covered by the act and therefore may pursue a common-law action. Maynerich v. Little
Bear Enters., Inc. 82 N.M. 650, 485 P.2d 984 (Ct. App. 1971).

Stranger does not have contribution against employer where liable to employee. -
Under New Mexico's Workmen's Compensation Act, a stranger to the employer-
employee relationship who is liable to the employee for injuries received by the
employee in the course of his employment does not have a right of contribution against
the employer, even if the employer was also at fault. Sanchez v. Hill Lines, 123 F. Supp.
42 (D.N.M. 1954).

Company not entitled to contribution from contractor paying under act. - Where
contractor's employees were injured in the course of employment by a gas explosion
and filed separate actions against the gas company, the gas company would not be
entitled to indemnity on a contribution from the contractor since the contractor came
within the Workmen's Compensation Act and had paid or was paying all obligations
thereunder to employees, and contractor's liability was limited to that under the act in
absence of the contract of indemnity between the contractor and the gas company. Beal
v. Southern Union Gas Co. 62 N.M. 38, 304 P.2d 566 (1956).

Question of safety control and special employee for jury. - Where certain showings
raised material issues of fact as to whether the safe operation of the crane which killed



plaintiff's decedent was its lessor's work and as to whether the lessor had a right to
control safety matters, summary judgment on these matters was improper, and whether
crane operator was or was not a special employee of lessee in connection with safety
matters in the operation of the crane was a factual question for the jury. Fresquez v.
Southwestern Indus. Contractors & Riggers, 89 N.M. 525, 554 P.2d 986 (Ct. App.), cert.
denied, 90 N.M. 8, 558 P.2d 620 (1976).

Special employee within scope of act. - In action to recover damages for personal
injury, plaintiff as a special employee of defendant was within the scope of Workmen's
Compensation Act, whose remedies were exclusive and which extended its protection
to persons who were not employees at common law. Jones v. George F. Getty Oil Co.
92 F.2d 255 (10th Cir. 1937), cert. denied, 303 U.S. 644, 58 S. Ct. 644, 82 L. Ed. 1106
(1938).

Not independent contractor. - Where under a contract of employment an employee
was to load concentrates onto freight cars, at a price per ton, and hire his own helpers,
but employer had right to discharge employee with or without cause to coerce employee
in doing the work suitable to the employer, the employee was not an independent
contractor, and was entitled to compensation for injuries. American Employers' Ins. Co.
v. Grabert, 39 N.M. 173, 42 P.2d 1116 (1935).

Compensation not affected because workman more susceptible. - That a workman
may have been rendered more susceptible to injury than other workmen because of his
physical condition cannot affect the compensability of the injury. Webb v. New Mexico
Publishing Co. 47 N.M. 279, 141 P.2d 333 (1943).

Allowance of attorney fee. - Where insurance carrier had offered to pay the regular
compensation but refused to pay the 50% additional compensation and employment of
counsel became necessary to collect the additional amount, allowance of the attorney
fee to the employee was proper. Janney v. Fullroe, Inc. 47 N.M. 423, 144 P.2d 145
(1943).

Law reviews. - For article, "Survey of New Mexico Law, 1979-80: Torts," see 11 N.M.L.
Rev. 217 (1981).

For annual survey of New Mexico law relating to workmen's compensation, see 13
N.M.L. Rev. 495 (1983).

For article, "Survey on New Mexico Law, 1982-83: Workmen's Compensation,” see 14
N.M.L. Rev. 211 (1984).

For comment, "Comparative Fault Principles Do Not Affect Negligent Employer's Right
to Full Reimbursement of Compensation Benefits Out of Worker's Partial Third-Party
Recovery - Taylor v. Delgarno Transp., Inc.,” see 14 N.M.L. Rev. 437 (1984).



For survey of workers' compensation law in New Mexico, see 18 N.M.L. Rev. 579
(1988).

For annual survey of New Mexico insurance law, 19 N.M.L. Rev. 717 (1990).

For note, "The District Court Should Make the Initial Determination of Jurisdiction in
Workers' Compensation Cases Involving Intentional Tort Claims - Eldridge v. Circle K
Corp.," see 28 N.M.L. Rev. 665 (1998).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 31, 54.

Constitutionality of Workmen's Compensation Act giving choice of remedies exclusively
to either employer or employee, 6 A.L.R. 1562.

Federal Employers' Liability Law, bringing action under, as bar to subsequent action
under state act, and vice versa, 12 A.L.R. 709, 36 A.L.R. 917, 89 A.L.R. 693.

Serious and willful misconduct of employer warranting increased compensation, or
action at law, 16 A.L.R. 620, 58 A.L.R. 1379, 68 A.L.R. 301.

Rights and remedies where employee was injured by third person's negligence, 19
A.L.R. 766, 27 A.L.R. 493, 37 A.L.R. 838, 67 A.L.R. 249, 88 A.L.R. 665, 106 A.L.R.
1040.

Submission of rejected claim under Workmen's Compensation Act as affecting
independent action for death or injury, 36 A.L.R. 1293.

Applicability and effect of workmen's compensation acts in case of injuries to minors, 49
A.L.R. 1435, 60 A.L.R. 847, 83 A.L.R. 416, 142 A.L.R. 1018.

Application for and acceptance of benefits under Workmen's Compensation Act as
affecting right of action against employer independently of that act, 50 A.L.R. 223.

Common-law remedies, effect of provisions of Workmen's Compensation Act in relation
to employees of independent contractors or subcontractors, 58 A.L.R. 894, 105 A.L.R.
580, 151 A.L.R. 1354, 180 A.L.R. 1214.

Workmen's Compensation Act, as providing exclusive remedy for injury by assault, 72
A.L.R. 110, 112 AL.R. 1258.

Bringing action against employer as an election or estoppel precluding claim under
Workmen's Compensation Act, 94 A.L.R. 1430.



Statutory provisions regarding action against employer who does not assent to
compensation act as affirmative support, by employee, for right of action not otherwise
existing, 97 A.L.R. 1297.

Third party, claim or action against one as, as precluding action or claim against him as
employer or vice versa, 98 A.L.R. 416.

Federal Safety Appliance Act, state Workmen's Compensation Act as precluding action
based on noncompliance with, to recover for death or injury to railroad employee while
engaged in intrastate commerce, 98 A.L.R. 511, 104 A.L.R. 839.

Workmen's Compensation Act as exclusive of remedy by action against employer for
injury or disease not compensable under act, 100 A.L.R. 519, 121 A.L.R. 1143.

Compensation act as precluding common-law action by husband or wife of injured
employee, 104 A.L.R. 346.

Employee's right of election after injury or disability as between benefits of
compensation act and action at law against employer, 117 A.L.R. 515.

Right as between employer primarily responsible under Workmen's Compensation Act
and employer secondarily liable under that act where injury was due to latter's
negligence, 117 A.L.R. 571.

Common-law remedy against general employer by employee of independent contractor
or against independent contractor by employee of subcontractor, as affected by specific
provisions of Workmen's Compensation Act relating to such employees, 151 A.L.R.
1359, 166 A.L.R. 813.

Malpractice action against physician, right of employee who does not receive award
under Workmen's Compensation Act to maintain, 154 A.L.R. 315.

Remedy as between subcontractor and principal contractor in respect to workmen's
compensation paid by one to employee injured through other's negligence where injured
employee had no remedy apart from the act, 166 A.L.R. 1221.

Application for, or award, denial or acceptance of compensation under state Workmen's
Compensation Act as precluding action under Federal Employer's Liability Act by one
engaged in interstate commerce within that act, 6 A.L.R.2d 581.

Injury while crossing or walking along railroad or street railway tracks, going to or from
work, as arising out of and in the course of employment, 50 A.L.R.2d 363.

Suicide as compensable under Workmen's Compensation Act, 15 A.L.R.3d 616.



Malpractice suit against injured employee's attending physician, right to maintain
notwithstanding receipt of workmen's compensation award, 28 A.L.R.3d 1066.

Injury sustained while attending employer-sponsored social affair as arising out of and
in the course of employment, 47 A.L.R.3d 566.

Employer's liability for injury caused by food or drink purchased by employee in plant
facilities, 50 A.L.R.3d 505.

Receipt of public relief or gratuity as affecting recovery in personal injury action, 77
A.L.R.3d 366.

What conduct is willful, intentional, or deliberate within Workmen's Compensation Act
provision authorizing tort action for such conduct, 96 A.L.R.3d 1064.

Modern status of effect of state Workmen's Compensation Act on right of third-person
tortfeasor to contribution or indemnity from employer of injured or killed workman, 100
A.L.R.3d 350.

Employer's tort liability to worker for concealing workplace hazard or nature or extent of
injury, 9 A.L.R.4th 778.

Workmen's Compensation Act as furnishing exclusive remedy for employee injured by
product manufactured, sold, or distributed by employer, 9 A.L.R.4th 873.

Cancer as compensable under workers' compensation acts, 19 A.L.R.4th 639.

Workers' Compensation Act as precluding tort action for injury to or death of employee's
unborn child, 55 A.L.R.4th 792.

Willful, wanton, or reckless conduct of coemployee as ground of liability despite bar of
Workers' Compensation Law, 57 A.L.R.4th 888.

"Dual capacity doctrine" as basis for employee's recovery for medical malpractice from
company medical personnel, 73 A.L.R.4th 115.

What amounts to failure or refusal to submit to medical treatment sufficient to bar
recovery of workers' compensation, 3 A.L.R.5th 907.

Right to workers' compensation for injuries suffered after termination of employment, 10
A.L.R.5th 245.

Eligibility for workers' compensation as affected by claimant's misrepresentation of
health or physical condition at time of hiring, 12 A.L.R.5th 658.

Jurors as within coverage of workers' compensation acts, 13 A.L.R.5th 444.



Workers' compensation: coverage of employee's injury or death from exposure to the
elements - modern cases, 20 A.L.R.5th 346.

Pre-emption by Workers' Compensation Statute of employee's remedy under state
"Whistleblower" Statute, 20 A.L.R.5th 677.

Workers' compensation: Lyme disease, 22 A.L.R.5th 246.
Violation of employment rule barring claim for worker's compensation, 61 A.L.R.5th 375.

Employee's injuries sustained in use of employer's restroom as covered by workers'
compensation, 80 A.L.R.5th 417.

99 C.J.S. Workmen's Compensation 88 130 to 265; 101 C.J.S. Workmen's
Compensation 88 917 to 1045.

II. EMPLOYER COMPLIANCE.

Employee's remedies where employer fails to comply. - If the employer utterly fails
to comply with the provisions of the Workers' Compensation Act (this article), such as by
failing to obtain insurance or to properly file a certificate of insurance, the employee has
two options: she may either file a workers' compensation action or file an action for
common law remedies, to which she may attach a contract claim for wrongful discharge.
Failure to comply with the act does not allow the employee to file both a workers'
compensation action and a wrongful discharge action. Shores v. Charter Servs., Inc.
106 N.M. 569, 746 P.2d 1101 (1987).

Where an employer did not substantially comply with the filing provisions of the
Workers' Compensation Act, the exclusive remedy provisions of this section and 52-1-6
and 52-1-8 NMSA 1978 did not apply to bar a wrongful death action against the
employer. Peterson v. Wells Fargo Armored Servs. Corp. 2000-NMCA-043, 129 N.M.
158, 3 P.3d 135, cert. denied, 129 N.M. 207, 4 P.3d 35 (2000).

Delay in filing does not remove limitation on employer's liability. - A delay in filing,
pursuant to 52-1-4 NMSA 1978 does not necessarily remove the limitations on the
employer's liability found in 52-1-6, 52-1-8 and this section. Quintana v. Nolan Bros. 80
N.M. 589, 458 P.2d 841 (Ct. App. 1969).

A delay in filing pursuant to 52-1-4 NMSA 1978 does not remove the limitation on the
employer's liability because the statutory purpose is met when the employer obtains
compensation protection for his workmen. Quintana v. Nolan Bros. 80 N.M. 589, 458
P.2d 841 (Ct. App. 1969).

Employer interpretation permitting action against coemployees. - The highway
commission insurance requirements evidence a desire to provide compensation for
bodily injury and property damage; the contractor's employees are compensated by



workmen's compensation, members of the public in general are compensated by the
public liability insurance, but the policy of the commission is only to provide this
compensation and not to indemnify employees under Hockett v. Chapman, 69 N.M.
324, 366 P.2d 850 (1961), interpretation of the Workmen's Compensation Law
permitting actions against coemployees. Chavez v. Pino, 86 N.M. 464, 525 P.2d 391
(Ct. App. 1974).

Temporary helpers' coverage purchased at employer's expense. - Employer's
indirect payments to a temporary help service were sufficient to invoke the protections
of the exclusive remedy provisions against a temporary worker who sued the employer,
where insurance coverage had been purchased by the service for the worker at the
employer's expense. Garcia v. Smith Pipe & Steel Co. 107 N.M. 808, 765 P.2d 1176
(Ct. App. 1988).

A temporary employer was immune from a common law tort claim of a temporary
employee since it met the test of special employer; it had contractually assured that the
general employer would provide workers' compensation coverage, and the temporary
employee had signed a contract agreeing to look to the general employer for his remedy
for on-the-job injuries. Vigil v. Digital Equip. Corp. 1996-NMCA-100, 122 N.M. 417, 925
P.2d 883.

[ll. SERVICE IN COURSE OF EMPLOYMENT.

Burden is on the claimant to establish by evidence that worker's death was
proximately caused by an accident arising out of and in the course of his employment.
Southwestern Portland Cement Co. v. Simpson, 135 F.2d 584 (10th Cir. 1943).

Burden of proof that claimant is employee. - To obtain benefits under the Workmen's
Compensation Act, the claimant has the burden of establishing that he is an employee.
Dibble v. Garcia, 98 N.M. 21, 644 P.2d 535 (Ct. App. 1982).

Burden after claimant raises inference of course of employment. - After claimant
has introduced proof of facts raising a natural and reasonable inference that accident
arose out of and in the course of employee's employment and occurred when he was
performing services arising out of and in the course of his employment, burden rested
on the employer, it having denied those facts, to show the contrary. Southwestern
Portland Cement Co. v. Simpson, 135 F.2d 584 (10th Cir. 1943).

Inference by jury as to course of employment. - Where there is substantial evidence
that death of employee resulted from accident and that accident occurred during his
hours of work, at a place where his duties required him to be, or where he might
properly have been in the performance of such duties, the triers of the issues of fact
may reasonably conclude therefrom, as a natural inference, that the accident arose out
of and in the course of the employment. Southwestern Portland Cement Co. v.
Simpson, 135 F.2d 584 (10th Cir. 1943).



Presumption of fact as to accident in employment. - Since burden is on claimant to
prove that accident arose out of and in the course of employment, either by direct
evidence or by evidence from which these facts may be legitimately inferred, the
presumption is not a legal presumption, but one of fact, that is, a natural inference
drawn from proven facts. Southwestern Portland Cement Co. v. Simpson, 135 F.2d 584
(10th Cir. 1943).

"Arising out of " construed. - For an injury to "arise out of" the employment, there
must be showing that the injury was caused by a risk to which the worker was subjected
by his employment; the employment must contribute something to the hazard of the
injury. Schober v. Mountain Bell Tel. 96 N.M. 376, 630 P.2d 1231 (Ct. App. 1980);
Velkovitz v. Penasco Indep. School Dist. 96 N.M. 577, 633 P.2d 685 (1981); Losinski v.
Drs. Corcoran, Barkoff & Stagnone, 97 N.M. 79, 636 P.2d 898 (Ct. App. 1981).

An injury arises out of the employment when it is caused by a risk to which the worker is
subjected in the employment. Sena v. Continental Cas. Co. 97 N.M. 753, 643 P.2d 622
(Ct. App. 1982).

A miner's injury, which was sustained after returning to a recently blasted work area
when a large rock fell on his foot, arose out of his employment, despite the fact that the
miner failed to use a scaling bar, as required by state and federal regulation, prior to his
return to secure the work area. This determination was supported by the introduction of
evidence that rock falls are one of the leading causes of mining accidents and occur
even after the barring down of the blasted area. Garcia v. Homestake Mining Co. 113
N.M. 508, 828 P.2d 420 (Ct. App. 1992).

The principles "arising out of" and "in the course of employment" within the
meaning of the Workmen's Compensation Act must coexist at the time of the injury in
order that an award be sustained. These terms are not synonymous: the former relates
to the cause of the injury and the latter refers to the time, place and circumstances
under which the injury occurred. The injury must be reasonably incident to the
employment or one flowing therefrom as a natural consequence. Walker v. Woldridge,
58 N.M. 183, 268 P.2d 579 (1954); Wilson v. Richardson Ford Sales, Inc. 97 N.M. 226,
638 P.2d 1071 (1981).

It is not enough that the injury arose in the course of employment. For an injury to be
compensable within the Workmen's Compensation Act it must "arise out of" and in the
course of employment and not be willfully suffered or intentionally inflicted. Walker v.
Woldridge, 58 N.M. 183, 268 P.2d 579 (1954).

Whether an injury occurs in the course of employment relates to the time, place and
circumstances under which the accident takes place. Sena v. Continental Cas. Co. 97
N.M. 753, 643 P.2d 622 (Ct. App. 1982).

Service performed as material, not primary purpose of trip. - Where claimants were
members of a drilling crew, and, at the request of the tool pusher, were cooperating in



pushing the tool pusher's car down the road, an accident occurred, injuring some of the
employees and it was held that certain of the employees were "literally in the course of
their employment,” it is the service to be performed for the employer that is material, not
what may be the dominant or primary purpose of the trip. Brown v. Arapahoe Drilling
Co. 70 N.M. 99, 370 P.2d 816 (1962).

Going to and from work not in course of employment. - A case of injury arising out
of and in the course of employment was not established by the facts present in this
case, where the plaintiff in going to and from work was not in the performance of service
arising out of or in the course of his employment, his duties in behalf of the employer
had terminated for the day, he was not being compensated for his time spent en route
between the place of work and his home, the accident did not occur on the employer's
premises, nor did plaintiff's duties require his presence at the place where the accident
occurred, and the risk which caused the accident was one common to the traveling
public and was not created by his employment. Rinehart v. Mossman-Gladden, Inc. 77
N.M. 470, 423 P.2d 991 (1967).

Compensation is not allowed if an injury occurs while the workman is on his way to
assume the duties of his employment or after leaving such duties. Romero v. S.S.
Kresge Co. 95 N.M. 484, 623 P.2d 998 (Ct. App. 1981), overruled on other grounds
Dupper v. Liberty Mut. Ins. Co. 105 N.M. 503, 734 P.2d 743 (1987).

Although courts have consistently resolved reasonable doubts in favor of the employee
in many borderline areas, they have not extended this liberal treatment to the on-
premises injury occurring before the work-day commences or as it ends. Gonzales v.
New Mexico State Hwy. Dep't, 97 N.M. 98, 637 P.2d 48 (Ct. App. 1981), overruled on
other grounds Dupper v. Liberty Mut. Ins. Co. 105 N.M. 503, 734 P.2d 743 (1987).

And not compensable. - As a general rule injuries sustained by an employee while on
the way to assume the duties of employment or after leaving such duties are not
compensable. Rinehart v. Mossman-Gladden, Inc. 77 N.M. 470, 423 P.2d 991 (1967).

Going to work where accident caused by negligent on-duty coworker. - Worker's
compensation was the exclusive remedy for a worker who was injured on his way to
work in a traffic accident that occurred half an hour before his shift began, two miles
away from his employer's premises, as a direct result of an on-duty coworker's negligent
driving of a vehicle owned by the common employer. Espinosa v. Albuquerque
Publishing Co. 1997-NMCA-072, 123 N.M. 605, 943 P.2d 1058.

The basic principle or premise underlying "exceptions" to going and coming rule
and the clue to their proper limits is found in the principle that the injury is compensable
only where the journey is an inherent part of the service for which the employee is
compensated or where the travel itself is a substantial part of the service performed.
Rinehart v. Mossman-Gladden, Inc. 77 N.M. 470, 423 P.2d 991 (1967).



Intentional acts by employer. - Injury arising out of sexual harassment was not barred
by the exclusivity provisions of this section, where there was evidence that the employer
acted intentionally in subjecting employee to the harassment risk. Coates v. Wal-Matrt
Stores, Inc. 1999-NMSC-013, 127 N.M. 47, 976 P.2d 999.

When assault on employee deemed in course of employment. - Where plaintiff,
although not required to live on the employer's premises, had no reasonable alternative
and was required while living there to help fight fires and participate in search and
rescue, plaintiff's injuries resulting from an assault and rape in her residence by one of
the mentally retarded students at the employer's facility arose out of and in the course of
her employment. Arnold v. State, 94 N.M. 278, 609 P.2d 725 (Ct. App. 1980).

Injury caused by sexual harassment is not an accident arising out of and in the
course of employment. Coates v. Wal-Mart Stores, Inc. 1999-NMSC-013, 127 N.M. 47,
976 P.2d 999.

Question of law where facts not disputed. - Where the facts are not in dispute, it is a
guestion of law whether an accident arises out of and in the course of employment.
Losinski v. Drs. Corcoran, Barkoff & Stagnone, 97 N.M. 79, 636 P.2d 898 (Ct. App.
1981).

Review of conclusion that accident arose out of employment. - The conclusion of
law that the accident arose out of the course of employment is freely reviewable.
Losinski v. Drs. Corcoran, Barkoff & Stagnone, 97 N.M. 79, 636 P.2d 898 (Ct. App.
1981).

Claimant's testimony as only evidence supporting trial court's finding remains
undisturbed on appeal. - Where claimant's testimony is the only evidence which has a
bearing on the cause of the accident and if her statement will support the trial court's
finding that her injury arose out of and in the course of her employment, the finding shall
not be disturbed on appeal. Romero v. S.S. Kresge Co. 95 N.M. 484, 623 P.2d 998 (Ct.
App. 1981), overruled on other grounds Dupper v. Liberty Mut. Ins. Co. 105 N.M. 503,
734 P.2d 743 (1987).

Reasonable inference that employee met accident on the job permissible. - If there
are any facts and circumstances sufficient to raise a reasonable inference that the
employee met an accident on the job, the failure to find positive evidence is not fatal to
the claim. Sena v. Continental Cas Co. 97 N.M. 753, 643 P.2d 622 (Ct. App. 1982).

Violation of order forecloses compensability. - If an order or warning is one limiting
the scope or sphere of work which claimant is authorized to do, then a violation
forecloses compensability for the injury so sustained. Walker v. Woldridge, 58 N.M. 183,
268 P.2d 579 (1954).

Business or personal trip. - It is not necessary that, on failure of the personal motive,
the business trip would have been taken by this particular employee at this particular



time. It is enough that someone sometime would have had to take the trip to carry out
the business mission. Perhaps another employee would have done it; perhaps another
time would have been chosen; but if the trip would ultimately have had to be made, and
if the employer got this necessary item of travel accomplished by combining it with this
employee's personal trip, it is accurate to say that it was a concurrent cause of the trip,
rather than an incidental appendage or afterthought. Brown v. Arapahoe Drilling Co. 70
N.M. 99, 370 P.2d 816 (1962).

Accident held to arise out of course of employment. - Where a teacher is injured
while skiing during a break in her supervision of students on a school-sponsored ski trip
and the school authorities knew of and assented to the practice of sponsors skiing for
their personal enjoyment on school ski trips, the injuries were caused by an accident
which arose out of and in the course of her employment. Turley v. State, 96 N.M. 579,
633 P.2d 687 (1981), overruled on other grounds United States Brewers Ass'n v.
Director of N.M. Dep't of ABC, 100 N.M. 216, 668 P.2d 1093 (1983).

Salesman on plane trip awarded for sales achievement was not in course of
employment where he was engaged in a noncompulsory social activity and was not
fulfilling any duties of his employment and was not engaged in something incidental to
his duties during the flight. Beckham v. Estate of Brown, 100 N.M. 1, 664 P.2d 1014 (Ct.
App. 1983).

Determination of employee status. - Under New Mexico law a multi-factor analysis
must be used to determine the level and nature of control exerted by a putative statutory
employer over persons and entities doing work for it, to determine whether the
relationship is best characterized as one of independent contractor or employer and
employee. Enriquez v. Cochran, 1998-NMCA-157, 126 N.M. 196, 967 P.2d 1136, cert.
denied, 126 N.M. 532, 972 P.2d 351 (1998).

Employee on loan to another as special employee. - At the time of his injury
employee was engaged on work for the benefit and advantage of another corporation
and was on loan from his employer to the other corporation as a "special" employee.
Hence, his injury did not arise out of, or in the course of, his employment by his
employer, and he was not when he was injured working for the purpose of his
employer's trade or business. Barber v. Los Alamos Beverage Corp. 65 N.M. 323, 337
P.2d 394 (1959).

Employee of contractor though provided by another company. - An employee who
was employed by another company which provided manpower to a contractor on a
project and was subject to orders on the job from the contractor's supervisory personnel
was an employee of the contractor and entitled to workmen's compensation for injuries
on the job and may not sue the contractors in tort on negligence. Shipman v. Macco
Corp. 74 N.M. 174, 392 P.2d 9 (1964).

Specific event necessary. - Claimant, who alleged that as a result of job harassment,
which caused work stress, her husband shot himself in the head, could not recover



compensation where no psychologically traumatic event had been alleged. Holford v.
Regents of Univ. of Cal.,, 110 N.M. 366, 796 P.2d 259 (Ct. App. 1990).

Mental breakdown resulting from termination not compensable. - Employee who
suffered a mental breakdown from being terminated from defendant's employ may not
recover workmen's compensation benefits because claimant did not suffer an accidental
injury arising out of his employment since the risk that the employment might be
terminated was not a risk incident to the performance of claimant's work, and was not
peculiar to claimant's employment. Kern v. Ideal Basic Indus. 101 N.M. 801, 689 P.2d
1272 (Ct. App. 1984).

Act of reaching employee at home by telephone is not a "circumstance" of
employment. Hernandez v. Home Educ. Livelihood Program, Inc. 98 N.M. 125, 645
P.2d 1381 (Ct. App. 1982).

IV. ACCIDENT PROXIMATE CAUSE OF INJURY.

There must still be causal relationship between accident and injury complained of.
But such relationship need not be shown by uncontradicted, indisputable medical
evidence. White v. Valley Land Co. 64 N.M. 9, 322 P.2d 707 (1957), overruled on other
grounds Mascarenas v. Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).

Relationship must be shown between accident relied on and injury suffered to
justify an award of workmen's compensation, as the award cannot rest on mere
speculation. Henderson v. Texas-New Mexico Pipe Line Co. 46 N.M. 458, 131 P.2d 269
(1942).

It is not necessary that injury should result momentarily, to be accidental; it may be
the result of hours, even a day or longer, depending upon the facts of the case. Marez
v. Kerr-McGee Nuclear Corp. 93 N.M. 9, 595 P.2d 1204 (Ct. App. 1978), cert. denied,
92 N.M. 532, 591 P.2d 286 (1979).

Disabling event may occur months or years after work-related accident, and then
become compensable; or it may be the product of a new "accident” resulting from the
bodily malfunction ultimately induced by the original injury. Casias v. Zia Co. 93 N.M.
78, 596 P.2d 521 (Ct. App.), cert. denied, 93 N.M. 8, 595 P.2d 1203 (1979).

Disability must be "natural and direct" result of accident. - The requirement in 52-1-
28 A(1) NMSA 1978 that the disability be a "natural and direct result" of the accident
supplements the proximate-cause requirement of Subsection C of this section for
worker's compensation claims. Under this test a worker is entitled to benefits for a
disability arising immediately from a work-related accident and for a disability that
develops later as a result of the normal activities of life, but not for subsequent injuries,
such as a back injury stemming from severe trauma induced during a worker's repair of
his transmission, that can be characterized as stemming from an independent,



intervening cause. Aragon v. State Cors. Dep't, 113 N.M. 176, 824 P.2d 316 (Ct. App.
1991).

Where act has no reasonable relation to employment. - An employee must be held
to stand the risk of injury received by him which proximately results from an act of his
own which has no reasonable relation to the employment. Walker v. Woldridge, 58 N.M.
183, 268 P.2d 579 (1954).

Not within province to assume causal connection. - Where more than three months
elapse between claimant's second heart attack and his demise, and no medical
testimony exists as to a causal connection between the heart attack and the death, it is
not within the province of the court to assume such a causal connection, nor may the
court permit the jury so to do. Alspaugh v. Mountain States Mut. Cas. Co. 66 N.M. 126,
343 P.2d 697 (1959).

Burden on claimant to show causal connection. - When death occurs some three
months after the second heart attack of the decedent, the burden of proof is on the
claimant to show that death resulted from the accidental injury, and it is not
unreasonable to require the claimant to produce proof of the causal connection, if such
connection existed. Alspaugh v. Mountain States Mut. Cas. Co. 66 N.M. 126, 343 P.2d
697 (1959).

And error for case to go to jury where burden fails. - Error exists on the part of the
trial judge in allowing a case to go to the jury, when death occurs some three months
after the second heart attack of decedent, and claimant fails to sustain the burden of
proving that the evidence reasonably gives rise to a circumstantial inference of the
requisite causal relation. Alspaugh v. Mountain States Mut. Cas. Co. 66 N.M. 126, 343
P.2d 697 (1959).

Jury determination whether causal relation exists. - When the evidence indicates
that there is an injury and shortly thereafter the injured person dies of an apparently
related cause, such evidence is permitted to go to the jury for a determination by it as to
whether the required causal relation exists. This is true in spite of the lack of medical
evidence, convincing of and in itself, that the connection exists. White v. Valley Land
Co. 64 N.M. 9, 322 P.2d 707 (1957), overruled on other grounds Mascarenas v.
Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).

Where no positive statement could be made as to the causal connection by the medical
witnesses, the court was correct in sending the case to the jury on the basis of the
medical testimony, such as it was, and the lay testimony as to the events surrounding
the accident both before and after it happened. It was for jury determination as to
whether there was a natural sequence of events which indicates a causal connection.
Whether there is enough evidence to have the jury make this determination in the first
instance is a question for the court to determine in the face of a motion to dismiss.
Where it appears that there was such evidence the supreme court must sustain the
lower court in leaving the determination of fact to the jury. White v. Valley Land Co. 64



N.M. 9, 322 P.2d 707 (1957), overruled on other grounds Mascarenas v. Kennedy, 74
N.M. 665, 397 P.2d 312 (1964).

Accidental injury or accident is an unlooked for mishap, or untoward event which is
not expected or designed. Ortiz v. Ortiz & Torres Dri-Wall Co. 83 N.M. 452, 493 P.2d
418 (Ct. App. 1972).

Unnecessary that workman be subjected to unusual or extraordinary condition or
hazard not usual to his employment for an injury to be an accidental injury under the
compensation act. Ortiz v. Ortiz & Torres Dri-Wall Co. 83 N.M. 452, 493 P.2d 418 (Ct.
App. 1972).

It is not essential that injury occur momentarily to be "accidental” within meaning
of the Workmen's Compensation Act and an unintentional result of an intended act by
the person injured comes within the definition of an accident. Henderson v. Texas-New
Mexico Pipe Line Co. 46 N.M. 458, 131 P.2d 269 (1942).

Cause of and evidence of accident need not be simultaneous. - While there must
be a time when it can be said with certainty that a compensable accidental injury has
been inflicted, the cause and the coming into existence of the evidence characterizing it
as a compensable one need not be simultaneous events. Webb v. New Mexico
Publishing Co. 47 N.M. 279, 141 P.2d 333 (1943).

An accidental injury may be produced gradually and progressively and where a
printer used a soap furnished by his employer to which he was unknowingly allergic,
completely disabling him from performing any work, the resulting injury was a
compensable accident. Webb v. New Mexico Publishing Co. 47 N.M. 279, 141 P.2d 333
(1943).

Disease by accident. - Findings of the trial court that "there was no accident on that
date" and "any disability suffered by the plaintiff was due to a disease caused by
specific germs, not an industrial accident,” were conclusions of law and call for the
construction of the meaning of the word "accident" as used in the Workmen's
Compensation Act; although pneumonia is a germ disease and any disability plaintiff
suffered was due to such disease, it does not follow that his injury was not "by
accident," if the proximate cause of the disease was an accident. Stevenson v. Lee
Moor Contracting Co. 45 N.M. 354, 115 P.2d 342 (1941).

Uncertainty as to time when injury occurs. - While usually the event and
circumstances of an accidental injury can be definitely ascertained, there are
exceptional cases in which injuries are unquestionably accidental although the precise
time of their beginning is uncertain; if from the evidence, though the time is not definitely
fixed, it can be consistently said that there has been an accidental injury according to
the common usage of that phrase, it is sufficient. Webb v. New Mexico Publishing Co.
47 N.M. 279, 141 P.2d 333 (1943).



The "by accident” requirement is now deemed satisfied in most jurisdictions
either if the cause was of an accidental character or if the effect was the unexpected
result of routine performance of the claimant's duties. Accordingly, if the strain of
claimant's usual exertions causes collapse from back weakness, the injury is held
accidental. Ortiz v. Ortiz & Torres Dri-Wall Co. 83 N.M. 452, 493 P.2d 418 (Ct. App.
1972).

Employer's liability arose at time of accident, not injury. - In case where accident
occurred under one insurance company, and injury occurred three years later under
another, the employer's liability arose at the time of the accident and not the injury. The
second insurance company was thus dismissed from the suit over a strong dissent.
Ponce v. Hanes L'eggs Prods., Inc. 91 N.M. 112, 570 P.2d 943 (Ct. App. 1977).

And, no causal connection with insurance company at time of injury. - Where the
accident was under one insurance company and the injury was three years later under
a second insurance company, to hold the second company liable it was necessary to
show a causal connection between the work done during the period of the new policy
and the injury or disability, which in this case was not done. Ponce v. Hanes L'eggs
Prods., Inc. 91 N.M. 112, 570 P.2d 943 (Ct. App. 1977).

False representation as causal connection with injury. - Where plaintiff knowingly
and willfully made false representations as to his physical condition and his employer
relied upon the false representations, a substantial factor in hiring plaintiff and a causal
connection existed between the false representations and the injury claimed, plaintiff
was not entitled to workmen's compensation benefits and the complaint should be
dismissed with prejudice. Martinez v. Driver Mechenbier, Inc. 90 N.M. 282, 562 P.2d
843 (Ct. App. 1977).

Sufficient basis for conclusion that disability resulted from accident. - Despite
conflicts between the experts, the testimony of claimant's doctor revealed a sufficient
basis for the conclusion that claimant's disability resulted from the accident, and that
surgery was necessary, where he testified that he received from the claimant a history
of the accident and a history of pain since the accident, that the conservative therapy
employed by other physicians for over one year had not improved the claimant's
condition, that in surgery abnormal intervertebral disc tissue was removed from the
claimant and that after surgery the claimant's prognosis had improved considerably.
Provencio v. New Jersey Zinc Co. 86 N.M. 538, 525 P.2d 898 (Ct. App.), cert. denied,
86 N.M. 528, 525 P.2d 888 (1974).

Self-inflicted injuries not compensable. - Absent evidence of mental derangement
and causation, self-inflicted injuries are not compensable. Holford v. Regents of Univ. of
Cal.,, 110 N.M. 366, 796 P.2d 259 (Ct. App. 1990).

Aggravation of cancer or other disease may be inferable despite lack of medical
evidence establishing indisputable causal connection between trauma and spread of
preexisting cancer whenever the sequence of events is so strong as to establish a



causal connection. White v. Valley Land Co. 64 N.M. 9, 322 P.2d 707 (1957), overruled
on other grounds Mascarenas v. Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).

Where no disability and ulcer not caused by accident, no compensable claim. -
Finding by the trial court that the cut suffered to claimant's hand did not result in a
disability and that his perforated ulcer was not caused by an accidental injury sustained
by claimant, arising out of and in the course of his employment precluded a
compensable claim under the act. Dodson v. Eidal Mfg. Co. 72 N.M. 6, 380 P.2d 16
(1963).

Strain or exertion in employment causing heart attack compensable. - Even
though the decedent may have been suffering from a heart condition which might have
eventually caused his death, the claimant could nevertheless recover where the
physical strain or exertion in the course of his employment was the proximate and
immediate cause of the decedent's death; where the duties of the employment called for
a quality and quantity of exertion which actually is the immediate precipitating factor in
the death of a workman, by a heart attack, it is compensable. Hall-Stewart Drilling Co. v.
Tomlin, 248 F.2d 953 (10th Cir. 1957).

A heart attack which results from exertion expended by a workman in performing his
usual and ordinary duties, under usual and ordinary circumstances of his work, may be
made the subject of a workmen's compensation award. Sanchez v. Board of County
Comm'rs, 63 N.M. 85, 313 P.2d 1055 (1957).

Malfunction of body as accidental injury. - Based upon the reasoning of these cases,
a malfunction of the body itself, such as a fracture of the disc or tearing a ligament or
blood vessel, caused or accelerated by doing work required or expected in employment,
is an accidental injury within the meaning and intent of the compensation act. Ortiz v.
Ortiz & Torres Dri-Wall Co. 83 N.M. 452, 493 P.2d 418 (Ct. App. 1972); Herndon v.
Albuquerque Pub. Schools, 92 N.M. 635, 593 P.2d 470 (Ct. App. 1978); Marez v. Kerr-
McGee Nuclear Corp. 93 N.M. 9, 595 P.2d 1204 (Ct. App. 1978), cert. denied, 92 N.M.
532, 591 P.2d 286 (1979).

Purely psychological condition compensable. - Even a purely psychological
condition, if it results from a work injury, is compensable under the Act. Schober v.
Mountain Bell Tel. 96 N.M. 376, 630 P.2d 1231 (Ct. App. 1980).

There need be no permanent physical alteration of body tissues in order to qualify for
permanent disability. Schober v. Mountain Bell Tel. 96 N.M. 376, 630 P.2d 1231 (Ct.
App. 1980).

Psychological disability caused by stress arising out of and in the course of
employment is compensable, assuming the existence of an actual job condition which
causes actual, not imagined stress. Candelaria v. General Elec. Co. 105 N.M. 167, 730
P.2d 470 (Ct. App. 1986); Lopez v. Smith's Mgt. Corp. 106 N.M. 416, 744 P.2d 544 (Ct.
App. 1986).



Psychological injuries arising out of sexual harassment. - Emotional distress
occurring over a period of time following incidents of sexual harassment are not
compensable under the Worker's Compensation Act, since only "primary mental
impairment” or "secondary mental impairment" are compensable under the WCA, not
psychological injuries that occur over time. Coates v. Wal-Mart Stores, Inc. 1999-
NMSC-013, 127 N.M. 47, 976 P.2d 999.

Psychogenic pain disorder compensable. - Psychogenic pain disorder, insofar as it
is a psychological disability, is compensable so long as it is proximately caused by an
accident arising out of and in the course of employment. Gutierrez v. Amity Leather
Prods. Co. 107 N.M. 26, 751 P.2d 710 (Ct. App. 1988).

Recovery not barred where suicide resulted from mental disability produced by
compensable injury. - The statutory restrictions barring recovery where an injury is
self-inflicted do not preclude recovery were the original work-related injury sustained by
the workman was accidental and otherwise compensable, and the injury produced a
mental disability which rendered the subsequent act of suicide of the workman non-
purposeful. Schell v. Buell ECD Co. 102 N.M. 44, 690 P.2d 1038 (Ct. App. 1983), cert.
denied, 102 N.M. 7, 690 P.2d 450 (1984).

Allergies as compensable injury. - If a constant exposure to cigarette smoke in a
work environment triggers allergies which in turn cause an employee to collapse, this is
a compensable accidental injury under the Act. Schober v. Mountain Bell Tel. 93 N.M.
337, 600 P.2d 283 (Ct. App. 1978), cert. denied, 92 N.M. 621, 593 P.2d 62 (1979);
Schober v. Mountain Bell Tel. 96 N.M. 376, 630 P.2d 1231 (Ct. App. 1980).

Stress of labor aggravating preexisting infirmity compensable. - If the stress of
labor aggravates or accelerates the development of a preexisting infirmity causing an
internal breakdown of that part of the structure, a personal injury by accident does
occur. Herndon v. Albuquerque Pub. Schools, 92 N.M. 635, 593 P.2d 470 (Ct. App.
1978); Powers v. Riccobene Masonry Constr., Inc. 97 N.M. 20, 636 P.2d 291 (Ct. App.
1980).

An employee who has a preexisting physical weakness or disease may suffer a
compensable injury if the employment contribution can be found either in placing the
employee in a position which aggravates the danger due to the idiopathic condition, or
where the condition is aggravated by strain or trauma due to the employment
requirements. Schober v. Mountain Bell Tel. 96 N.M. 376, 630 P.2d 1231 (Ct. App.
1980).

Injuries resulting from employer's tolerance of dangerous condition
compensable. - Where the alleged conduct of the employer is that defendant
intentionally permitted a hazardous work condition to exist or that defendant
intentionally tolerated a dangerous condition, injuries suffered by plaintiff as a result of
that condition are accidental injuries within the meaning of the Workmen's
Compensation Law and are not intentional injuries of the sort on which a common-law



action for damages may be based. Sanford v. Presto Mfg. Co. 92 N.M. 746, 594 P.2d
1202 (Ct. App. 1979).

Hernia as compensable injury. - A workman's right to compensation for hernia was
dependent upon showing that it did not exist prior to the injury. Martin v. White Pine
Lumber Co. 34 N.M. 483, 284 P. 115 (1930).

Pneumonia as compensable. - Truck driver was entitled to compensation under this
act where employer supplied him with a defective truck which discharged an excessive
amount of smoke and gases, and he developed pneumonia as the result of such
obnoxious fumes. Stevenson v. Lee Moor Contracting Co. 45 N.M. 354, 115 P.2d 342
(1941).

Employer liable where fall due to preexisting condition. - Where a workman, in the
ordinary course of his work, slumps or faints from a heart weakness, while on a
platform, and falls therefrom sustaining injuries resulting in death, the majority of courts,
American and English, hold the employer liable if the injury was due to the fall, even
though the fall was caused by a preexisting idiopathic condition. Christensen v. Dysart,
42 N.M. 107, 76 P.2d 1 (1938).

52-1-10. Increase or reduction in compensation based on failure of
employer to provide or failure of employee to use safety devices.

A. In case an injury to, or death of, a worker results from his failure to observe statutory
regulations appertaining to the safe conduct of his employment or from his failure to use
a safety device provided by his employer, then the compensation otherwise payable
under the Workers' Compensation Act [this article] shall be reduced ten percent.

B. In case an injury to, or death of, a worker results from the failure of an employer to
provide safety devices required by law or, in any industry in which safety devices are
not prescribed by statute, if an injury to, or death of, a worker results from the
negligence of the employer in failing to supply reasonable safety devices in general use
for the use or protection of the worker, then the compensation otherwise payable under
the Workers' Compensation Act shall be increased ten percent.

C. In case the death of a worker results from the failure of an employer to provide safety
devices required by law or, in any industry in which safety devices are not prescribed by
statute, if the death of a worker results from the negligence of the employer in failing to
supply reasonable safety devices in general use for the use or protection of the worker,
and the deceased worker leaves no eligible dependents under the Workers'
Compensation Act, in addition to the benefits provided for in Subsection A of Section
52-1-46 NMSA 1978, compensation in the amount of five thousand dollars ($5,000)
shall be paid to the surviving father and mother of the deceased or, if either of them be
deceased, to the survivor of them. The surviving father and mother, or either of them,
may file a claim for the five thousand dollars ($5,000) compensation, provided the father
or mother has given notice in the manner and within the time required by Section 52-1-



29 NMSA 1978 and the claim is filed within one year from the date of the worker's
death. If there be no surviving father or mother, then the five thousand dollars ($5,000)
compensation provided for in this subsection shall not be payable.

D. Any increased liability resulting from negligence on the part of the employer shall be
recoverable from the employer only and not from the insurer, guarantor or surety of the
employer under the Workers' Compensation Act, except that this provision shall not be
construed to prohibit an employer from insuring against such increased liability.

E. No employee shall file a claim for increased compensation under the Workers'
Compensation Act on the basis of an injury suffered because of the lack of a safety
device nor shall a dependent of a deceased employee or the father or mother as
provided in Subsection C of this section file a claim on the basis of the death of a worker
suffered because of the lack of a safety device, unless the claim identifies the specific
safety device which it is claimed was not furnished by the employer. The employer is
under a like duty to allege the specific safety device which it is claimed an employee
failed to use before the employer may claim a reduction of compensation as herein
provided.

History: Laws 1929, ch. 113, 8 7; C.S. 1929, § 156-107; Laws 1937, ch. 92, § 5; 1941
Comp., 8 57-907; Laws 1953, ch. 96, § 1; 1953 Comp., § 59-10-7; Laws 1955, ch. 29, §
1; 1959, ch. 67, 8 3; 1967, ch. 148, 8 1; 1989, ch. 263, 8 7.

ANNOTATIONS
l. General Consideration.
Il. Employee Failure.
Il Employer Failure.
|. GENERAL CONSIDERATION.
Cross references. - As to Mining Safety Act, see 69-8-1 NMSA 1978 et seq.

As to devices required by mining safety rules and regulations as "safety devices
required by law," see 69-8-15 NMSA 1978.

Effect of Laws 1953, ch. 96. - See Clary v. Denman Drilling Co. 58 N.M. 723, 276 P.2d
499 (1954).

This section must be liberally construed in favor of workman, but this does not
mean enlarging on the apparent legislative intent or giving words meaning beyond their
ordinary scope. Hicks v. Artesia Alfalfa Growers' Ass'n, 66 N.M. 165, 344 P.2d 475
(1959).

Modification of benefits using OSHA regulations precluded. - The use of OSHA
regulations to modify an employee's workers' compensation benefits is clearly



precluded under 50-9-21A NMSA 1978. Bateman v. Springer Bldg. Materials Corp. 108
N.M. 655, 777 P.2d 383 (Ct. App. 1989).

Purpose of penalty system. - The percentage penalty system of this section is a
recognition of and an attempt to correct the disproportion which might exist between the
misconduct and the penalty. It attempts to accomplish both objectives of a
compensation system; first, by providing enough compensation protection to avoid
reducing the claimant to destitution; and second, by allowing a part of the loss, in the
form of a fine, to fall on the wrongdoer. Baca v. Gutierrez, 77 N.M. 428, 423 P.2d 617
(1967).

Safety device statute was passed to compel employers to supply reasonable
safety devices in general use for the protection of the workmen where safety devices
are not specified by law. Only by observing it may employers avoid liability under it for
compensable injuries to their employees. It is negligence to fail to do so if the facts
render the act applicable. Apodaca v. Allison & Haney, 57 N.M. 315, 258 P.2d 711
(1953).

This section is not affected by provision limiting defenses of contributory
negligence and assumed risk. Pino v. Ozark Smelting & Mining Co. 35 N.M. 87, 290 P.
409 (1930).

Not applicable to employers in mining industry. - The penalty provision of the
Workmen's Compensation Act was not applicable to employers in the mining industry
where specific safety regulations were prescribed by the Mine Safety Act. Jones v.
International Minerals & Chem. Corp. 53 N.M. 127, 202 P.2d 1080 (1949) (decided
under former law).

The term "industry" is not defined by specific examples of uses, thus the industry
involved here is not work near a high voltage line and is not work on a high voltage line,
but work exposing the decedent to the dangers of high voltage lines. Quintana v. East
Las Vegas Mun. School Dist. 82 N.M. 462, 483 P.2d 936 (Ct. App. 1971).

Compensable character of the injury is question preceding and independent of the
other question, "who shall receive it?" Sanchez v. Bernalillo County, 57 N.M. 217, 257
P.2d 909 (1953).

Special interrogatory should cover both requisites to right to compensation set
forth in 52-1-9 NMSA 1978: whether employee was performing services arising out of
and in course of his employment at time of the accident and whether the employee's
death was proximately caused by an accident arising out of and in course of his
employment. Southwestern Portland Cement Co. v. Simpson, 135 F.2d 584 (10th Cir.
1943).

Recovery from employer and insurer. - Provision in Workmen's Compensation Act
(prior to 1959 amendment) authorizing additional percentage of compensation if



employee's injury flowed from employer's failure to furnish safety devices authorized
recovery from both employer and insurer in industries where safety devices were
required by law, and authorized recovery from the employer only in industries wherein
safety devices were not required by law. Janney v. Fullroe, Inc. 47 N.M. 423, 144 P.2d
145 (1943).

Timeliness of claim where disability paid. - Claim for workmen's compensation plus
penalty for employer's failure to supply safety devices was not prematurely filed though
regular disability compensation had been paid until time claim was filed. Wright v.
Schultz, 55 N.M. 261, 231 P.2d 937 (1951).

Safety device contemplated by this section is something tangible and concrete,
which can be seen, touched and described. Montoya v. Kennecott Copper Corp. 61
N.M. 268, 299 P.2d 84 (1956).

Not all things which promote safety can be considered as safety devices, and
even those things which might be safety devices for one purpose may not be so for
another purpose. Hicks v. Artesia Alfalfa Growers' Ass'n, 66 N.M. 165, 344 P.2d 475
(1959).

Requirement of "safe place to work" is not "safety device" within the meaning of
this section. Montoya v. Kennecott Copper Corp. 61 N.M. 268, 299 P.2d 84 (1956).

Causal relation between injury and lack of safety device. - This section does not go
to the causal relationship between the death and the accident. It goes to the causal
relation between the death and the failure to supply reasonable safety devices;
therefore, this section does not require the causal relation between the death and the
lack of safety devices to be proved to a medical probability. Quintana v. East Las Vegas
Mun. School Dist. 82 N.M. 462, 483 P.2d 936 (Ct. App. 1971).

This section requires that the injury or death of the workman must result from the
employer's failure to provide a safety device before the 10% penalty can apply. In the
absence of a showing of causation, no issue of entitlement to the penalty is raised.
Boughton v. Western Nuclear, Inc. 99 N.M. 723, 663 P.2d 382 (Ct. App. 1983).

"Specific safety practice enjoined by law" not followed. - See Montoya v. Kennecott
Copper Corp. 61 N.M. 268, 299 P.2d 84 (1956).

Prescribing required safety devices. - The labor and industrial commission is
authorized to prescribe required safety devices for each industry by proper rules and
regulations and to cause the same to be filed with the librarian at the supreme court
library as a public record. 1953-54 Op. Att'y Gen. No. 5796.

Question of safety device on appeal. - Question that if safety device was required it
was duty of general contractor and not the subcontractor to supply it not having been



raised in lower court, it could not be presented on appeal for the first time. Wright v.
Schultz, 55 N.M. 261, 231 P.2d 937 (1951).

Supreme court review where judgment inherently defective. - Supreme court could
review question of whether employee's widow was entitled to receive additional
compensation by reason of the employer's failure to supply the safety devices required
by law even though the assignment of error had been abandoned by the widow, as the
supreme court may in its discretion review on its own motion where judgment of the trial
court is inherently and fatally defective. Thwaits v. Kennecott Copper Corp. 52 N.M.
107, 192 P.2d 553 (1948).

Penalty for frivolous appeal. - The 10% penalty for a frivolous appeal was not
applicable to an employer's and insurer's appeal from judgment in workmen's
compensation case awarding employee disability compensation plus 50% additional
compensation for employer's failure to supply reasonable safety devices. (Prior to 1959
amendment.) Wright v. Schultz, 55 N.M. 261, 231 P.2d 937 (1951).

Before safety measures can be considered as safety devices, there must be some
proof that the same are in general use in that industry. Hicks v. Artesia Alfalfa Growers'
Ass'n, 66 N.M. 165, 344 P.2d 475 (1959).

Device must be generally used in particular industry. - For the employer to avoid
liability under the act, the safety device provided must be one generally used in the
particular industry, and a device less than the safety device used generally in the
particular industry may not be substituted therefor. Dickerson v. Farmer's Elec. Coop.
67 N.M. 23, 350 P.2d 1037 (1960).

Establishing general use. - Where one mining company used a safety electrical switch
while two other companies in the same industry did not, a general use had not been
established. Jones v. International Minerals & Chem. Corp. 53 N.M. 127, 202 P.2d 1080
(1949).

General use may be established by use of few. - The fact that there were but few
engaged in the construction of sewer lines in streets carrying gas mains along which
service lines were constantly encountered that had to be disconnected and reinstalled,
thus creating hazard, would not preclude proof that there was a reasonable safety
device employed by enough of the few so engaged to establish a general use. Apodaca
v. Allison & Haney, 57 N.M. 315, 258 P.2d 711 (1953).

Witnesses qualified to do so may testify directly as to general use of safety
devices in an industry and are not restricted to giving particular examples thereof.
Briggs v. Zia Co. 63 N.M. 148, 315 P.2d 217 (1957).

Territorial limitation on proof of "use". - This section reads "reasonable safety
devices in general use" and does not place a territorial limitation on the proof of that
"use.” It would seem logical that a practice in "general use" not only locally but



universally would have greater weight in showing the employer's knowledge thereof. On
the other hand, a "general use" locally only would be sufficient to make an employer
liable under the act if the other requirements are met. Briggs v. Zia Co. 63 N.M. 148,
315 P.2d 217 (1957).

Local general use over universal where different. - Where the universal "general
use" differs from the local "general use" then it would be necessary to offer proof of a
reasonable safety device in "general use"locally. Briggs v. Zia Co. 63 N.M. 148, 315
P.2d 217 (1957).

Custom or usage is matter of fact and not of opinion but proof of the fact may be
established either by testimony of specific uses, or by evidence of general practice of
contractors. Romero v. H.A. Lott, Inc. 70 N.M. 40, 369 P.2d 777 (1962).

"General use" of safety device is established where it is shown that the use of a
handrail was "prevalent,” "usual,” "extensive though not universal" and "widespread" by
those engaged in the building industry. Romero v. H.A. Lott, Inc. 70 N.M. 40, 369 P.2d
777 (1962).

Finding of total permanent disability. - Where there is evidence of a substantial
nature that employee not only suffered an injury to his knee but there is shown a
general body impairment resulting therefrom of permanent damage to the quadriceps
muscle; a permanent limp which produces a pelvic tilt, resulting in back pains; when he
drives a truck or climbs, his leg swells and pains him, the pain extending to his back, a
finding of total permanent disability is proper. Hamilton v. Doty, 65 N.M. 270, 335 P.2d
1067 (1958).

Claim withdrawn where employer complied with safety act. - Consideration of claim
by employee for percentage penalty on ground that potash company, as employer,
failed to guard a bucket elevator adequately was properly withdrawn from jury where it
was shown that the employer had met requirements of the Mine Safety Act. Jones v.
International Minerals & Chem. Corp. 53 N.M. 127, 202 P.2d 1080 (1949).

Rearview mirror on particular construction vehicle found to be reasonable safety
device. Martinez v. Zia Co. 100 N.M. 8, 664 P.2d 1021 (Ct. App. 1983).

Evidence that insulated gloves were safety device for workmen who are working
around such electrical lines and that they are in general use for working on such lines
held sufficient. Quintana v. East Las Vegas Mun. School Dist. 82 N.M. 462, 483 P.2d
936 (Ct. App. 1971).

Guardrails on ore train used about mines constitute "safety devices" required by
law within compensation act and an increase in the award by statutory percentage is
justified where the employer fails to provide such safety device. Thwaits v. Kennecott
Copper Corp. 52 N.M. 107, 192 P.2d 553 (1948).



Portable motor. - A motor attached to movable concrete mixer was only a part thereof
and not a "portable motor" within the meaning of the exception mentioned in the section
requiring electrical apparatus other than portable motors to be grounded so that
additional percentage of compensation could be recovered for employee's death.
Neeley v. Union Potash & Chem. Co. 47 N.M. 100, 137 P.2d 312 (1943).

Barricades to elevator shafts. - Statute denounces failure to furnish such safety
devices as barricades or doors to elevator shafts as negligence and if employer fails to
provide them or other reasonable safety devices in general use, the employer must
suffer the statutory penalty. Wright v. Schultz, 55 N.M. 261, 231 P.2d 937 (1951).

Law reviews. - For comment, "Witnesses - Privileged Communications - Physician-
Patient Privilege in Workmen's Compensation Cases," see 7 Nat. Resources J. 442
(1967).

For annual survey of New Mexico law relating to workmen's compensation, see 13
N.M.L. Rev. 495 (1983).

For annual survey of New Mexico Workers' Compensation Law, see 20 N.M.L. Rev. 459
(1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 255, 408.

Failure to use safety appliances as serious and willful misconduct, 4 A.L.R. 121, 9
AL.R.1377,23 A.L.R. 1161, 23 A.L.R. 1172, 26 A.L.R. 166, 58 A.L.R. 198, 83 A.L.R.
1211, 119 A.L.R. 1409.

Provision denying compensation for injury through willful failure to use guard or safety
appliance, 9 A.L.R. 1377.

Constitutionality of statute which makes the application of regulations affecting place or
conditions of work dependent upon demand of employees, 27 A.L.R. 927.

Federal Safety Appliance Act, state's power to substitute workmen's compensation for
action, based on noncompliance, to recover for death of or injury to railroad employee
while engaged in intrastate commerce, 104 A.L.R. 839.

Additional compensation because of misconduct or violation of law by employer,
insurer's liability for, 1 A.L.R.2d 407.

What conduct is willful, intentional, or deliberate within Workmen's Compensation Act
provision authorizing tort action for such conduct, 96 A.L.R.3d 1064.



99 C.J.S. Workmen's Compensation 88 262, 333, 336; 100 C.J.S. Workmen's
Compensation 88 574, 612, 629; 101 C.J.S. Workmen's Compensation 88 848, 860,
923, 944.

II. EMPLOYEE FAILURE.

Failure to use safety device. - Failure to use a device provided by employer,
reasonably calculated to promote safety, though not required by law, whereby injury
resulted, required percentage reduction of compensation. Pino v. Ozark Smelting &
Mining Co. 35 N.M. 87, 290 P. 409 (1930).

Where there is evidence at trial to show that the deceased was aware that the area in
which he was killed was unsafe and that he was not allowed there, and where there is
substantial evidence to support the court's finding that the deceased was in an unsafe
area, despite warnings and safety training, when a slab fell on him and killed him, the
court's reduction of the available benefits is proper. Aragon v. Anaconda Mining Co. 98
N.M. 65, 644 P.2d 1054 (Ct. App. 1982).

Pursuant to Rule 12(b), N.M.R. Civ. P. (now see Rule 1-012B), when an employer
raises the defense that the employee failed to use a provided safety device, the defense
must be asserted in a responsive pleading or the defense is not at issue. Salazar v. City
of Santa Fe, 102 N.M. 172, 692 P.2d 1321 (Ct. App. 1983).

Violation of company policies. - Subsection A does not provide for a reduction in
benefits when an employee simply violates company policies in the absence of
evidence that the violation caused the injury. Ramirez v. Dawson Prod. Partners, Inc.
2000-NMCA-011, 128 N.M. 601, 995 P.2d 1043.

Consumption of alcohol. - Reduction of an employee's benefits for consumption of
alcohol was not warranted in the absence of evidence that such consumption caused
his injuries. Ramirez v. Dawson Prod. Partners, Inc. 2000-NMCA-011, 128 N.M. 601,
995 P.2d 1043.

Speeding. - In light of findings that speeding was a contributing cause of the accident
(and therefore the injuries), it was proper to reduce an employee's compensation award
by 10%. Ramirez v. Dawson Prod. Partners, Inc. 2000-NMCA-011, 128 N.M. 601, 995
P.2d 1043.

Where employee negligent and not failure to use safety device. - Provision for
reduction of compensation for failure to use safety device provided by employer was not
applicable where proximate cause of employee's death in fire which started when
employee attempted to load tank truck with gasoline was employee's negligent act of
pulling electric switch which started pump while he still held loading hose unconnected
with the tank truck, and not his failure to use the safety valve provided. Sallee v.
Calhoun, 46 N.M. 468, 131 P.2d 276 (1942).



No contributory negligence in act except failure of workman to use device. -
Contributory negligence has no place in the Workmen's Compensation Act unless it be
in failure of workman to observe statutory safety regulation or to use a safety device
furnished by employer, which results in a percentage reduction in compensation he
would otherwise receive. Wright v. Schultz, 55 N.M. 261, 231 P.2d 937 (1951).

Issue not raised in pleadings but tried by consent. - In a hearing as to an
employee's work-related hearing loss, the employer introduced evidence on the
availability of particular safety devices for hearing protection. The claimant did not
object; in fact, he cross-examined the witness on whether use of the devices was
mandatory and the method of enforcement. Under these circumstances, this issue was
tried by consent and the claimant's contention that the employer was not entitled to
benefit from the defense, because it was not raised in the pleadings, was without merit.
Cisneros v. Molycorp, Inc. 107 N.M. 788, 765 P.2d 761 (Ct. App. 1988).

Question of employee failure submitted to jury. - Question whether employee failed
to make use of safety electrical switches and whether such failure caused his injury
while repairing an ore bucket elevator was properly submitted to jury in action under
Workmen's Compensation Act. Jones v. International Minerals & Chem. Corp. 53 N.M.
127,202 P.2d 1080 (1949).

Defense of employee intoxication. - Where intoxication is used as a defense by
insurance carrier it has burden of proving the employee's intoxication and that the
intoxication was cause of the accident which resulted in employee’'s injury. Parr v. New
Mexico State Hwy. Dep't, 54 N.M. 126, 215 P.2d 602 (1950).

Failure to use vehicle seat belt. - Where the trial court found that the vehicle which
was being driven by the plaintiff was equipped with a seat belt, which is a safety device,
but that plaintiff did not have his seat belt on, the trial court accordingly reduced
plaintiff's compensation by 10% for failure to use a safety device. Roybal v. County of
Santa Fe, 79 N.M. 99, 440 P.2d 291 (1968).

Reduction of employees' benefits for failure to use seat belts was not warranted in the
absence of evidence that such failure caused their injuries. Ramirez v. Dawson Prod.
Partners, Inc. 2000-NMCA-011, 128 N.M. 601, 995 P.2d 1043.

Use of improper size wrench. - Where appropriate sizes of wrenches were available
and foreman was present whose duty among other things was to furnish proper
wrenches upon request, claimant being aware of danger attending use of improper size
wrench, the penalty provision was not applicable. Rowland v. Reynolds Elec. Eng'r Co.
55 N.M. 287, 232 P.2d 689 (1951).

. EMPLOYER FAILURE.

Employer is liable for penalty for failure to provide safety device in general use in
an industry despite the fact that no single generally accepted method existed



concerning installation of that safety device where there is a difference in the manner in
which the devices used are built and installed but they are practically identical when
installed and accomplish the same end result. Abeyta v. Pavletich, 57 N.M. 454, 260
P.2d 366 (1953).

Duty on employer to furnish adequate safety device. - The legislature enacted this
section as a penalty system, placing the duty on the employer to furnish adequate
safety devices in general use for the use or protection of the workman, and in the event
of his failure to do so, making him liable to be found guilty of negligence and subject to
the penalty provided. Baca v. Gutierrez, 77 N.M. 428, 423 P.2d 617 (1967).

The legislature enacted this section as a penalty system, placing the duty on the
employer to furnish adequate safety devices in general use for the use or protection of
the workman. Garza v. W.A. Jourdan, Inc. 91 N.M. 268, 572 P.2d 1276 (Ct. App.), cert.
denied, 91 N.M. 249, 572 P.2d 1257 (1977).

Although employer is generally in another type of business, the particular activity at
the time of the accident controls and employer has the duty of supplying reasonable
safety devices for the work involved. Hicks v. Artesia Alfalfa Growers' Ass'n, 66 N.M.
165, 344 P.2d 475 (1959).

Even where employer engaged in more than one industry. - Under this section, it is
the duty of the employer to supply reasonable safety devices in general use in the
industry of the employer. It follows that if the employer is engaged in more than one
industry, he is charged with supplying the safety devices in general use in each of such
industries. Hicks v. Artesia Alfalfa Growers' Ass'n, 66 N.M. 165, 344 P.2d 475 (1959).

Where court instructed that failure of employer must be "negligent” failure, that
the safety device not supplied must be a reasonable one in general use, that the
resulting accident must have been the proximate cause of the employer's failure, and
that the employer must have known or reasonably should have known of the safety
device at the time of the accident, the court specifically spelled out negligence and its
refusal to define negligence further may not be urged as error. Briggs v. Zia Co. 63 N.M.
148, 315 P.2d 217 (1957).

Negligence proscribed in this section is the failure to supply safety device, not the
negligent disregard for the safety of employees. Baca v. Gutierrez, 77 N.M. 428, 423
P.2d 617 (1967).

Statute of limitations not applicable. - Although the statute of limitations, 52-1-31
NMSA 1978, is jurisdictional and need not be raised as an affirmative defense, it
nevertheless does not apply to this statutory penalty section relating to increase or
reduction in compensation for failure to supply safety devices. Garza v. W.A. Jourdan,
Inc. 91 N.M. 268, 572 P.2d 1276 (Ct. App.), cert. denied, 91 N.M. 249, 572 P.2d 1257
(A977).



No penalty liability where coemployees negligently used safety device. - Where
the employer has provided the safety device required by law and an employee is injured
through the negligence of his coemployees in using the safety device, the injured
employee is not entitled to a penalty increase in benefits. Jaramillo v. Anaconda Co. 95
N.M. 728, 625 P.2d 1245 (Ct. App. 1981).

Devices required by Occupational Health and Safety Act regulations. - Regulations
adopted under the authority of the state Occupational Health and Safety Act do not
affect an employer's liability under the Workmen's Compensation Act, and safety
devices required by such regulations are not required by law for the purposes of
Subsection B. Casillas v. S.W.1.G. 96 N.M. 84, 628 P.2d 329 (Ct. App.), appeal
dismissed, 454 U.S. 934, 102 S. Ct. 467, 70 L. Ed. 2d 242 (1981).

Evidence to support knowledge of employer of existing safety devices. - Where
plaintiff proves that an explosion occurred in sewer pipe, killing decedent, and that
previously gas leaks were discovered along the gas service lines close to the sewer
pipe, and that gas was found inside the sewer pipe a few hours after explosion, the
evidence is ample to entitle the jury to find that there was in common use, known to the
defendants, or which in the exercise of ordinary care should have been known to them,
safety devices for detecting and eliminating gases which might have accumulated in
their sewer conduit in dangerous quantities, without depending solely on the sense of
smell. Apodaca v. Allison & Haney, 57 N.M. 315, 258 P.2d 711 (1953).

Employer must have foreseen catastrophe if precautionary measures omitted. -
Summary judgment is improper where there is an issue of fact as to whether the
employer should have reasonably foreseen the danger and subsequent injury to the
employee when particular safety devices were not used. DeArman v. Popps, 75 N.M.
39, 400 P.2d 215 (1965).

Also increases compensation of dependents. - It is not intended that there should be
compensation to dependents who are not able to make out a case which would have
entitled the workman to compensation if death had not ensued. On the other hand, the
failure of the employer to provide safety devices will increase the compensation of
dependents as well as of the workman. Sanchez v. Bernalillo County, 57 N.M. 217, 257
P.2d 909 (1953).

Where workman killed while installing safety device. - Since there was evidence
that the general practice of the construction industry with respect to work in highly
dangerous ditches is to build cribbing as the work progresses, employer was liable for
penalty for failure to provide safety device where decedent workman was actually
engaged in installation of such safety device at the time he was killed but the installation
of cribbing had merely been started. Abeyta v. Pavletich, 57 N.M. 454, 260 P.2d 366
(1953).



Failure to supply reasonable safety device in general use in electrical industry is
proscribed as negligence, and this section fixes the penalty therefor. Dickerson v.
Farmer's Elec. Coop. 67 N.M. 23, 350 P.2d 1037 (1960).

The safety device in general use in the electrical industry for the protection of its
linemen was a pair of rubber insulated gloves, which meet the industry's specifications,
and plaintiff's gloves, falling short of such specifications could not be classified as a
safety device in "general use" in the electrical industry. Dickerson v. Farmer's Elec.
Coop. 67 N.M. 23, 350 P.2d 1037 (1960).

Metal or plastic helmet is reasonable safety device generally provided by
employers for the protection of workmen who work near overhead swinging cables,
hooks or machinery such as in the present case, and the employer failed to provide
such safety device; therefore, such failure requires a compensation award to be
increased by 10%. Mascarenas v. Kennedy, 74 N.M. 665, 397 P.2d 312 (1964).

Device for well driller's helper. - Addition of statutory penalty to compensation for total
and permanent disability from accidental injury was proper where evidence warranted
the finding that employer failed negligently to supply reasonable safety devices which
were in general use for the protection of a well driller's helper. Flippo v. Martin, 52 N.M.
402, 200 P.2d 366 (1948).

Compliance with mining safety practices. - Delinquency of the employer with respect
to specific safety practices required by mine safety statutes did not subject an employer
to imposition of the penalty award under the safety statute, this section, where a
workman had been injured or killed simply because the safety statute did not so
provide. Montoya v. Kennecott Copper Corp. 61 N.M. 268, 299 P.2d 84 (1956) (decided
under former law).

52-1-10.1. Allocation of fault; reimbursement.

Notwithstanding anything in the worker's compensation law to the contrary, if the fault of
the worker's employer or those for whom the employer is legally responsible, other than
the injured worker, is found to have proximately caused the worker's injury, the
employer's right to reimbursement from the proceeds of the worker's recovery in any
action against any wrongdoer shall be diminished by the percentage of fault, if any,
attributed to the employer or those for whom the employer is responsible, other than the
injured worker.

History: Laws 1987, ch. 141, § 4.
ANNOTATIONS

Applicability. - Laws 1987, ch. 141, 8 5 provides that the act shall apply to all civil
actions initially filed on and after July 1, 1987.



This section governs only the employer's right to reimbursement, and has no
bearing on a case where the worker is claiming workers' compensation benefits.
Apodaca v. Formwork Specialists, 110 N.M. 778, 800 P.2d 212 (Ct. App. 1990),
overruled on other grounds, Montoya v. AKAL Sec., Inc. 114 N.M. 354, 838 P.2d 971
(1992).

Proximate cause not found. - The appellate court affirmed the judge's rejection of the
worker's requested findings that the employer's negligence was a proximate cause of
the worker's injury and that the worker was not made financially whole by a recovery in
a products liability action against a third-party, since the employer could not have been
liable under products liability theory. Trujillo v. Sonic Drive-In/Merritt, 1996-NMCA-106,
122 N.M. 359, 924 P.2d 1371.

Law reviews. - For article, "Statutory Adoption of Several Liability in New Mexico: A
Commentary and Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation 8
453.

Workmen's Compensation § 1010.

52-1-11. Injuries due to intoxication, willfulness or intention of
worker are noncompensable.

No compensation shall become due or payable from any employer under the terms of
the Workers' Compensation Act [this article] in event such injury was occasioned by the
intoxication of such worker or willfully suffered by him or intentionally inflicted by himself.

History: Laws 1929, ch. 113, § 8; C.S. 1929, § 156-108; 1941 Comp., § 57-908; 1953
Comp., 8§ 59-10-8; Laws 1989, ch. 263, § 8.

ANNOTATIONS

Cross references. - As to compensation prohibited when workman under influence of
certain drugs, see 52-1-12 NMSA 1978.

Temporary provisions. - Laws 1990 (2nd S.S.), ch. 2, § 150, effective January 1,
1991, provides for the creation of the interim workers' compensation drug and alcohol
investigation task force to review work-related injuries connected with employee drug
and alcohol abuse, and report the findings to the first session of the fortieth legislature.
The task force shall consist of eight members: four appointed by the president pro
tempore of the senate and four appointed by the speaker of the house of
representatives, with equal representation of labor and management.

Burden of proof on insurance carrier where intoxication used as defense to claim.
- See Parr v. State Hwy. Dep't, 54 N.M. 126, 215 P.2d 602 (1950).



Employer has burden of proving that claimant was intoxicated at time of injury
and that the intoxication was the proximate cause of the accident. Salazar v. City of
Santa Fe, 102 N.M. 172, 692 P.2d 1321 (Ct. App. 1983).

Expert testimony not required. - Section 52-1-28 NMSA 1978 (proof of compensable
claims) does not require an employer seeking to establish that a worker's accident was
caused by his or her intoxication pursuant to this section to prove such a causal
connection through expert testimony. Estate of Mitchum v. Triple S Trucking, 113 N.M.
85, 823 P.2d 327 (Ct. App. 1991).

Evidence sufficient to support intoxication defense. - Evidence was sufficient to
support a finding that the worker was intoxicated at the time of his accident and that his
intoxication contributed to his accident. See Estate of Mitchum v. Triple S Trucking, 113
N.M. 85, 823 P.2d 327 (Ct. App. 1991).

Violation of order forecloses compensability. - If an order or warning is one limiting
the scope or sphere of work which claimant is authorized to do, then a violation
forecloses compensability for the injury so sustained. Walker v. Woldridge, 58 N.M. 183,
268 P.2d 579 (1954).

Violation of safety regulation. - A miner's injury was not "willfully suffered" so as to bar
the recovery of compensation for injuries suffered where he was injured in a recently
blasted work area after failing to "bar down" the area, as required by federal and state
regulations. The violation of an instruction on a regulation, without more, is not willful.
Garcia v. Homestake Mining Co. 113 N.M. 508, 828 P.2d 420 (Ct. App. 1992).

Act of employee without relation to employment. - An employee must be held to
stand the risk of injury received by him which proximately results from an act of his own
which has no reasonable relation to the employment. Walker v. Woldridge, 58 N.M. 183,
268 P.2d 579 (1954).

A plea of guilty to reckless driving is not conclusive evidence of willful conduct,
but is rather an admission subject to explanation, and if explained becomes an issue of
fact. The trial court's finding that the plaintiff did what he thought was best in his
judgment and that at the time of the accident wherein the said plaintiff was injured he
was within the scope of his employment and was acting in apparent emergency, and
without deserting his employment, for the purpose of advancing the interest of his
employer, was supported by substantial evidence. Martinez v. Earth Resources Co. 87
N.M. 278, 532 P.2d 207 (Ct. App. 1975).

Refusing to heed advice of physician not willful misconduct. - Where a workman
had refused to heed the advice of his physician to remain in bed, but continued his
work, such refusal did not constitute "willful misconduct" barring recovery of
compensation for his death, from a fall or from a heart attack, when he did not know he
had heart disease. Christensen v. Dysart, 42 N.M. 107, 76 P.2d 1 (1938).



Where worker ignored physician's advice to avoid heavy work because of his congenital
vertebrae abnormality, and subsequently suffered from a work-related disc protrusion
distinct from the congenital defect, worker's conduct did not bar compensation as
worker was unaware of risk of development of distinct back problem which could
aggravate the congenital defect. Tallman v. Arkansas Best Freight, 108 N.M. 124, 767
P.2d 363 (Ct. App. 1988).

Law reviews. - For comment, "Witnesses - Privileged Communications - Physician-
Patient Privilege in Workmen's Compensation Cases," see 7 Nat. Resources J. 442
(1967).

For note, "Workmen's Compensation in New Mexico: Preexisting Conditions and the
Subsequent Injury Act,” see 7 Nat. Resources J. 632 (1967).

For survey of workers' compensation law in New Mexico, see 18 N.M.L. Rev. 579
(1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 215, 256, 257.

Failure to use safety appliances as serious and willful misconduct, 4 A.L.R. 121, 23
A.L.R.1161,23 A.L.R.1172,26 A.L.R. 166, 58 A.L.R. 198, 83 A.L.R. 1211, 119 A.L.R.
14009.

Insanity as affecting right of employee to compensation, 6 A.L.R. 570.

Recovery of compensation for injury or death to which delirium tremens contributes, 19
A.L.R. 106, 28 A.L.R. 204, 60 A.L.R. 1299.

Necessity and sufficiency of evidence that delirium tremens suffered by applicant for
compensation is attributable to his employment, 20 A.L.R. 26, 73 A.L.R. 488.

Workmen's compensation: effect of employee's intoxication, 43 A.L.R. 421.
Workmen's compensation: injury from assault, 72 A.L.R. 116, 112 A.L.R. 1258.
Suicide as compensable under Workmen's Compensation Act, 15 A.L.R.3d 616.

Workers' compensation: effect of allegation that injury was caused by, or occurred
during course of, worker's illegal conduct, 73 A.L.R.4th 270.

99 C.J.S. Workmen's Compensation 88 206, 258 to 265, 320; 100 C.J.S. Workmen's
Compensation 88 563, 564, 612, 636, 768.

52-1-12. Compensation prohibited when worker under influence of
certain drugs.



No compensation is payable from any employer under the provisions of the Workers'
Compensation Act [this article] if the injury to the person claiming compensation was
occasioned solely by the person being under the influence of a depressant, stimulant or
hallucinogenic drug as defined in the New Mexico Drug, Device and Cosmetic Act
[Chapter 26, Article 1 NMSA 1978] or under the influence of a narcotic drug as defined
in the Controlled Substances Act unless the drug was dispensed to the person upon the
prescription of a practitioner licensed by law to prescribe the drug or administered to the
person by any person authorized by a licensed practitioner to administer the drug.

History: 1953 Comp., 8 59-10-8.1, enacted by Laws 1971, ch. 55, § 1; 1989, ch. 263, §
9.

ANNOTATIONS

Cross references. - As to injuries due to intoxication, willfulness or intention of
workmen as noncompensable, see 52-1-11 NMSA 1978.

Controlled Substances Act. - See 30-31-1 NMSA 1978 and notes thereto.

52-1-12.1. Reduction in compensation when alcohol or drugs
contribute to injury or death.

The compensation otherwise payable a worker pursuant to the Workers' Compensation
Act [Chapter 51 NMSA 1978] shall be reduced ten percent in cases in which the injury
to or death of a worker is not occasioned by the intoxication of the worker as stated in
Section 52-1-11 NMSA 1978 or occasioned solely by drug influence as described in
Section 52-1-12 NMSA 1978, but voluntary intoxication or being under the influence of a
depressant, stimulant or hallucinogenic drug as defined in the New Mexico Drug, Device
and Cosmetic Act [Chapter 26, Article 1 NMSA 1978] or under the influence of a
narcotic drug as defined in the Controlled Substances Act [30-31-1 NMSA 1978], unless
the drug was dispensed to the person upon the prescription of a practitioner licensed by
law to prescribe the drug or administered to the person by any person authorized by a
licensed practitioner to administer the drug, is a contributing cause to the injury or
death. Test results used as evidence of intoxication or drug influence shall not be
considered in making a determination of intoxication or drug influence unless the test
and testing procedures conform to the federal department of transportation "procedures
for transportation workplace drug and alcohol testing programs™ and the test is
performed by a laboratory certified to do the testing by the federal department of
transportation.

History: 1978 Comp., 8§ 52-1-12.1, enacted by Laws 2001, ch. 87, § 1.
ANNOTATIONS

Effective dates. - Laws 2001, ch. 87, 8 6 makes the act effective July 1, 2001.



52-1-13. Termination of agreements.

Any agreement made between such employer and any such worker to be bound by the
provisions of the Workers' Compensation Act [this article] may be terminated by either
party upon giving thirty days notice to the other in writing, prior to any accidental injury
suffered by such worker.

History: Laws 1929, ch. 113, § 9; C.S. 1929, § 156-109; 1941 Comp., § 57-909; 1953
Comp., § 59-10-9; Laws 1989, ch. 263, § 10.

ANNOTATIONS

Termination notice. - This section requires an employer covered under this chapter
through its elective rather than its mandatory provision, who wishes to terminate
workers' compensation insurance coverage, to give 30 days prior written notice of intent
to discontinue coverage to both its employees and the superintendent of insurance. The
mere lapse of the insurance policy and oral notice of termination are insufficient to
terminate an employer's liability for elective coverage. Castillo v. Weatherly, 107 N.M.
135, 753 P.2d 1323 (Ct. App. 1988).

Law reviews. - For annual survey of New Mexico Workers' Compensation Law, see 20
N.M.L. Rev. 459 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 8, 16, 18.

99 C.J.S. Workmen's Compensation 88 128, 129.

52-1-14. [Interstate commerce not subject to state legislation
exempted.]

This act [52-1-1 to 52-1-69 NMSA 1978] shall not be construed to apply to business or
pursuits or employments which according to law are so engaged in interstate commerce
as to be not subject to the legislative power of the state, nor to persons injured while
they are so engaged.

History: Laws 1929, ch. 113, § 11; C.S. 1929, § 156-111; 1941 Comp., § 57-911; 1953
Comp., 8 59-10-11.

ANNOTATIONS

No compensation where applied for and paid in Texas. - Where both employer and
employee were residents of Texas, and contract of employment was entered into in
Texas to be performed in New Mexico, no recovery could be had for injury occurring in
New Mexico where compensation for such injury had been applied for and paid in
Texas. Hughey v. Ware, 34 N.M. 29, 276 P. 27 (1929).



Intrastate and interstate employees of bus lines. - Any of employees of Greyhound
Lines engaged in strictly intrastate business should come under the Workmen's
Compensation Act, and their interstate employees might well be affected by the law if
there is no federal legislation including them. 1935-36 Op. Att'y Gen. 47.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 18, 38, 41 to 43.

Application of state act to actions under Federal Employers' Liability Law, 12 A.L.R. 697,
36 A.L.R. 917,89 A.L.R. 693.

What employees are engaged in interstate commerce with Federal Employers' Liability
Law, 77 A.L.R. 1374, 90 A.L.R. 846.

Applicability of state act where employer is engaged in both interstate and intrastate
commerce, 80 A.L.R. 1418.

Application for, or award, denial or acceptance of, compensation under state Workmen's
Compensation Act as precluding action under Federal Employers' Liability Act by one
engaged in interstate commerce within that act, 6 A.L.R.2d 581.

15 C.J.S. Commerce § 138; 99 C.J.S. Workmen's Compensation 88 22 to 26, 138; 100
C.J.S. Workmen's Compensation 88 518, 548.

52-1-15. Employer.

As used in the Workers' Compensation Act [this article], unless the context otherwise
requires, "employer” includes any person or body of persons, corporate or incorporate,
and the legal representative of a deceased employer or the receiver or trustee of a
person, corporation, association or partnership engaged in or carrying on for the
purpose of business or trade, charitable organizations, except as provided in Section
52-1-6 NMSA 1978, and also includes the state and each county, municipality, school
district, drainage, irrigation or conservancy district and public institution and
administrative board thereof employing workers under the terms of the Workers'
Compensation Act.

History: 1953 Comp., 8 59-10-12.8, enacted by Laws 1965, ch. 295, § 8; 1975, ch. 284,
§ 5; 1989, ch. 263, § 11.

ANNOTATIONS
Cross references. - As to employers who come within act, see 52-1-2 NMSA 1978.

As to coverage by state agencies, see 52-1-3 NMSA 1978.



Test of act's applicability. - It is the business or undertaking of the employer, not the
particular duty or task of the employee at the time, which furnishes the test on whether
the act is applicable. Rumley v. Middle Rio Grande Conservancy Dist. 40 N.M. 183, 57
P.2d 283 (1936) (decided under former law).

It is not purpose of Workmen's Compensation Act to permit suit against state
without consent having been first obtained. There is no basis to assume that a school
district can be sued without consent on the strength of its inclusion in 52-1-2 NMSA
1978 and former 59-10-12, 1953 Comp. McWhorter v. Board of Educ. 63 N.M. 421, 320
P.2d 1025 (1958) (decided under former law).

There is no express consent by state to be sued in workmen's compensation
proceeding involving the state penitentiary and the consent is not to rest on implication.
Day v. Penitentiary of N.M. 58 N.M. 391, 271 P.2d 831 (1954) (decided under former
law).

State agencies within act though state immune from suit. - The fact that the state is
immune from suit does not mean that the state agencies such as the New Mexico A &
M College are at liberty to disobey the law. They are clearly within the terms of the
Workmen's Compensation Act and must comply therewith. 1957-58 Op. Att'y Gen. No.
57-19 (opinion rendered under former law).

A college is under the provisions of the workmen's compensation law. 1957-58
Op. Att'y Gen. No. 57-19 (opinion rendered under former law).

Sixth judicial district may not be classified as an employer within the meaning of
this act. 1967 Op. Att'y Gen. No. 67-131.

Compensation benefits are not based on physical injury itself but on the disability
produced by the injury. Lozano v. Archer, 71 N.M. 175, 376 P.2d 963 (1962) (decided
under former law).

Free from total disability. - Evidence of 15 to 20% medical impairment, standing
alone, is not substantial evidence as to what was the disability of the workman. In order
to be free from total disability, a workman must be physically able to do the work
required of him in his regular employment. Lucero v. Koontz, 69 N.M. 417, 367 P.2d 916
(1962) (decided under former law).

Wage earning ability in competitive market. - Where claimant was not able to do
much of anything and could not pursue a regular job of labor without special
consideration and even with successful surgery he would never be able to do heavy
work, would be more vulnerable to new injury, would constitute a hazard to any
employer or carrier and that the claimant is able to assist his wife in running a small
grocery store by keeping books and giving advice is not indicative of wage earning
ability in a competitive market. Lozano v. Archer, 71 N.M. 175, 376 P.2d 963 (1962)
(decided under former law).



Not reflected by employer willing to retain in limited capacity. - The willingness of
the employer, through special consideration because of long service, to continue to
employ claimant in a capacity limited in quality, dependability or quantity, by no means
reflects claimant's wage earning ability. Lozano v. Archer, 71 N.M. 175, 376 P.2d 963
(1962) (decided under former law).

Meaning of entire loss of wage earning ability. - To suffer an entire loss of wage
earning ability does not mean that a workman must be in a state of absolute
helplessness, or unable to do work of any kind. It means the disablement of the
workman to earn wages in the same kind of work, or work of a similar nature for which
he is trained, or is accustomed to perform, or any other kind of work which a person of
his mentality and attainments could do. Lozano v. Archer, 71 N.M. 175, 376 P.2d 963
(1962) (decided under former law).

Measure of loss of wage earning ability. - Whether the question involved is one of
total disability or of partial disability, under the act, is to be determined by what the
workman earns or is able to earn. The loss of wage earning ability is in theory a
comparison of what the employee would have earned had he not been injured and what
he is able to earn in his injured condition. Lozano v. Archer, 71 N.M. 175, 376 P.2d 963
(1962) (decided under former law).

May determine total disability. - An employee who is so injured that he can perform
no services other than those which are so limited in quality, dependability or quantity
that a reasonably stable market for them does not exist may well be classified as totally
disabled. Lozano v. Archer, 71 N.M. 175, 376 P.2d 963 (1962) (decided under former
law).

When total disability exists. - Where employee sued under Workmen's Compensation
Act for total, permanent disability from a back injury, jury instruction that total disability is
presumed when both hands, both arms, both feet or both legs or any two thereof are
lost was erroneous. Total disability exists where there is complete disability and must be
determined from the facts in each case. Gerrard v. Harvey & Newman Drilling Co. 59
N.M. 262, 282 P.2d 1105 (1955) (decided under former law).

Use or handling of explosives by employees of department of game and fish in no
way imperils the protection provided such employees by the Workmen's Compensation
Act. 1957-58 Op. Att'y Gen. No. 57-42 (opinion rendered under former law).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation
88 116, 117, 138.

Workers' compensation: liability of successive employers for disease or condition
allegedly attributable to successive employments, 34 A.L.R.4th 958.

99 C.J.S. Workmen's Compensation 8§ 37 to 58.



52-1-16. Worker; real estate salesperson excepted.

A. As used in the Workers' Compensation Act [this article], unless the context otherwise
requires, "worker" means any person who has entered into the employment of or works
under contract of service or apprenticeship with an employer, except a person whose
employment is purely casual and not for the purpose of the employer's trade or
business. The term "worker" shall include "employee" and shall include the singular and
plural of both sexes. "Worker" includes public employee, as defined in the Workers'
Compensation Act, including salaried public officers.

B. For the purposes of the Workers' Compensation Act, an individual who performs
services as a qualified real estate salesperson shall not be treated as an employee and
the person for whom the services are performed shall not be treated as an employer.

C. For the purpose of Subsection B of this section, a "qualified real estate salesperson”
means an individual who:

(1) is a licensed real estate salesperson, associate broker or broker under contract with
a real estate firm;

(2) receives substantially all of his remuneration, whether or not paid in cash, for the
services performed as a real estate salesperson, associate broker or broker under
contract with a real estate firm in direct relation to sales or other output, including the
performance of services, rather than to the number of hours worked; and

(3) performs services pursuant to a written contract between himself and the person for
whom the services are performed, and the contract provides that the individual will not
be treated as an employee with respect to such services.

History: 1953 Comp., 8 59-10-12.9, enacted by Laws 1965, ch. 295, § 9; 1979, ch. 199,
§ 3;1986, ch. 17, § 1; 1989, ch. 263, § 12.

ANNOTATIONS
Cross references. - As to work not casual employment, see 52-1-22 NMSA 1978.

Basic purpose of the Workmen's Compensation Act is to ensure that industry
carries the burden of personal injuries suffered by workmen in the course of their
employment, and consequently, the relationship of the parties is not to be determined
from the name attached to it by them, but from the consequences which the law imputes
to their agreement to prevent evasion of the obligations which the act imposes upon
employers. Yerbich v. Heald, 89 N.M. 67, 547 P.2d 72 (Ct. App. 1976).

What is reasonably incident to the employment depends upon the practices
permitted in the particular employment and on the customs of the employment



environment generally. Whitehurst v. Rainbo Baking Co. 70 N.M. 468, 374 P.2d 849
(1962) (decided under former law).

Meaning of "work" under this act differs from meaning under Minimum Wage Act.
- In arguing the meaning of "work" in the context of the Minimum Wage Act, workmen's
compensation cases should not be considered because they deal with statutory
definitions which differ from the definitions in the Minimum Wage Act. Garcia v.
American Furn. Co. 101 N.M. 785, 689 P.2d 934 (Ct. App. 1984).

Definition of "workman" must be satisfied for Act to apply. - Although a school
admitted that a student was acting as its agent or employee when an accident occurred,
this admission does not by itself invoke the Workmen's Compensation Act if the Act's
statutory definition of a "workman" is not otherwise satisfied. Trembath v. Riggs, 100
N.M. 615, 673 P.2d 1348 (Ct. App. 1983), overruled on other grounds Dupper v. Liberty
Mut. Ins. Co. 105 N.M. 503, 734 P.2d 743 (1987).

The words "employer and employee" as used in the New Mexico Workmen's
Compensation Act are used in their natural sense and intended to describe the
conventional relation between the employer who pays wages to an employee for his
labor. Perea v. Board of Torrance County Comm'rs, 77 N.M. 543, 425 P.2d 308 (1967);
Dibble v. Garcia, 98 N.M. 21, 644 P.2d 535 (Ct. App. 1982).

Statutory definition of workman does not include public officer or official, and
election judge who was injured delivering ballot boxes was ruled a public officer and
barred from collecting workmen's compensation. Candelaria v. Board of County
Comm'rs, 77 N.M. 458, 423 P.2d 982 (1967).

Volunteer is not entitled to benefits of workmen's compensation laws. Jelso v.
World Balloon Corp. 97 N.M. 164, 637 P.2d 846 (Ct. App. 1981).

Appellant must be employed by county in order to sue county under the
Workmen's Compensation Act. Perea v. Board of Torrance County Comm'rs, 77 N.M.
543, 425 P.2d 308 (1967).

Question of fact distinguished from conclusion of law. - The question of whether
the claimant worked for one or the other of the corporations is one of fact, as
distinguished from the question of whether the relationship of master and servant or that
of an independent contractor existed, which is a conclusion of law. Creley v. Western
Constructors, Inc. 79 N.M. 727, 449 P.2d 329 (1969).

It is for trier of facts to determine weight to be given to evidence and the credibility
of witnesses. Creley v. Western Constructors, Inc. 79 N.M. 727, 449 P.2d 329 (1969).

Workmen's Compensation Act is based upon employer-employee relationship.
Perea v. Board of Torrance County Comm'rs, 77 N.M. 543, 425 P.2d 308 (1967).



Employer-employee relationship, to which the act applies, is one created by
contract between the parties; consequently, if the employer in this case seeks to avalil
itself of the Workmen's Compensation Act as a bar to a common-law action, then it must
show a valid contract of employment between it and the minor employee. Maynerich v.
Little Bear Enters., Inc. 82 N.M. 650, 485 P.2d 984 (Ct. App. 1971).

Primary test to determine employment status is the right to control the details of the
work. Barger v. Ford Sales Co. 89 N.M. 25, 546 P.2d 873 (Ct. App.), cert. denied, 89
N.M. 206, 549 P.2d 284 (1976).

The principal test for determining whether an employer-employee relationship exists, as
opposed to an independent contractor relationship, is whether the employer has the
right to control the details of the work. Jelso v. World Balloon Corp. 97 N.M. 164, 637
P.2d 846 (Ct. App. 1981).

The right to control is a test for determining an employer-employee relationship. Dibble
v. Garcia, 98 N.M. 21, 644 P.2d 535 (Ct. App. 1982).

One of the tests of relation of employer and employee is that the employer retains
the right to direct the manner in which his business shall be done and the result to be
accomplished. Perea v. Board of Torrance County Comm'rs, 77 N.M. 543, 425 P.2d 308
(1967).

Factors considered in determining right to control. - Factors to be considered in
determining whether the right to control exists are: (1) the right or exercise of control of
the details of the work; (2) the method of payment; (3) the furnishing of equipment; and
(4) the right to fire. Dibble v. Garcia, 98 N.M. 21, 644 P.2d 535 (Ct. App. 1982).

Power of discharge is only one item to be considered in determining whether an
individual is an employee and whether that item is of primary importance depends on
the circumstances of the case. Yerbich v. Heald, 89 N.M. 67, 547 P.2d 72 (Ct. App.
1976).

Method of payment is merely one of the subordinate factors considered in the right
to control test. This factor can be outweighed by other factors. The mere payment of
wages is not sufficient to establish the employer and employee relationship. Perea v.
Board of Torrance County Comm'rs, 77 N.M. 543, 425 P.2d 308 (1967).

Length of time in work does not change test. - Whether the injured person had been
doing this work for five or 50 minutes, and whether he would have continued in this work
for a shorter or greater length of time in no way changes the test. The test is: whose
work was being done at the time of the accident? Barger v. Ford Sales Co. 89 N.M. 25,
546 P.2d 873 (Ct. App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976).

Limited control usually creates independent contractor relationship. - Where
control is limited to the ultimate results to be achieved under a contract, the relationship



is usually that of an independent contractor. Dibble v. Garcia, 98 N.M. 21, 644 P.2d 535
(Ct. App. 1982).

Mutuality of obligations and agreement required. - To establish the relationship of
employer-employee, there must exist a mutuality of obligations and agreement. There
must be present both a duty of employee to perform services subject to an employer's
right to control the details of performance, and the worker's right to receive
compensation. Jelso v. World Balloon Corp. 97 N.M. 164, 637 P.2d 846 (Ct. App. 1981).

Mutual assent required. - Existence of the relationship of employer and employee
depends upon a contract of employment and cannot exist without mutual assent,
express or implied. Jelso v. World Balloon Corp. 97 N.M. 164, 637 P.2d 846 (Ct. App.
1981).

"Relative nature of the work" test is another method for determining an employer-
employee relationship. Dibble v. Garcia, 98 N.M. 21, 644 P.2d 535 (Ct. App. 1982).

As to the factors which make up the "relative nature of the work" test, see Dibble v.
Garcia, 98 N.M. 21, 644 P.2d 535 (Ct. App. 1982).

Hope of future employment alone is insufficient evidence to show a contract for
hire. Jelso v. World Balloon Corp. 97 N.M. 164, 637 P.2d 846 (Ct. App. 1981).

Findings to support conclusion of employee. - The trial court's findings that
deceased was paid by the hour, had taxes withheld from his pay, had entered into a
contract of hire and could be discharged any time defendant felt his work was
unsatisfactory, support the conclusion that deceased was defendant's employee and
therefore covered under the Workmen's Compensation Act. Abbott v. Donathon, 86
N.M. 477, 525 P.2d 404 (Ct. App. 1974).

There is no single or sure criterion affording test of when relationship is that of
employee and when that of an independent contractor, and "a fact found controlling in
one combination may have a minor importance in another." Nelson v. Eidal Trailer Co.
58 N.M. 314, 270 P.2d 720 (1954) (decided under former law).

Principal factor to be considered in determining whether individual is employee or
an independent contractor in workmen's compensation is the power on the part of the
employer to control, which may be inferred from: (1) control of the manner and means of
performance, (2) the right to discharge at will and (3) the method of payment (i.e., lump-
sum, piece-rate, periodic wages), among other things. A second factor to be considered
is whose work is being done; that is, is it a separate piece of work or an integral part of
the employer's business. Consequently, summary judgment in favor of defendant,
owner of a lumber business, was reversed so the relationship between him and the
owner of a log-hauling truck driven by deceased could be determined at trial, so as to
determine whether plaintiff's deceased was an employee of the lumber business.
Yerbich v. Heald, 89 N.M. 67, 547 P.2d 72 (Ct. App. 1976).



Chief consideration which determines one to be independent contractor is the fact
that the employer has no right of control as to the mode of doing the work contracted
for. Shipman v. Macco Corp. 74 N.M. 174, 392 P.2d 9 (1964) (decided under former
law).

Company not liable for death of independent contractor's helper. - Where contract
between truck loader and manufacturing company left the time and manner of
performance and the hiring and payment of extra help to the discretion of the loader,
loader was an independent contractor, and manufacturer was not liable for workmen's
compensation for death of loader's employee. Nelson v. Eidal Trailer Co. 58 N.M. 314,
270 P.2d 720 (1954) (decided under former law).

Messenger who delivered ballot boxes to county clerk was independent
contractor, and the statutory definition of workman does not include an independent
contractor. Messenger, therefore, was not an employee, and not entitled to workmen's
compensation. Candelaria v. Board of County Comm'rs, 77 N.M. 458, 423 P.2d 982
(1967).

Controlling factor whether servant of employer can be special servant of another.
- In the case of Weese v. Stoddard, 63 N.M. 20, 312 P.2d 545 (1957), in considering the
test for determining whether a general servant of one employer can become the special
or particular servant of another, the court said: "The controlling factor in determining this
guestion is: Whose work is being performed and who controlled and directed the agent
in his work?" Brown v. Pot Creek Logging & Lumber Co. 73 N.M. 178, 386 P.2d 602
(1963) (decided under former law).

Special employee of one though employed by another. - Where plaintiff performed
the duties of defendant, although employed by another company, for compensation, and
injured himself, and was under the control and supervision of defendant, he is a
workman under this section and became a special employee of defendant. Length of
time of employment is not the test: the test is whose work is being done at the time of
the accident, and who has the right to control the details of the work. Because plaintiff
performed defendant's activities and duties, it was not a casual employment and was
not an exception to this rule. Barger v. Ford Sales Co. 89 N.M. 25, 546 P.2d 873 (Ct.
App.), cert. denied, 89 N.M. 206, 549 P.2d 284 (1976).

Special temporary employees could recover. - Where a buyer of water from another
state loaned his employees to the seller in this state to repair a well, the employees
became special temporary employees of seller and could recover for injuries sustained
during the repair work under the compensation law only. The act extended to persons
not employees at common law. Jones v. George F. Getty Oil Co. 92 F.2d 255 (10th Cir.
1937), cert. denied, 303 U.S. 644, 58 S. Ct. 644, 82 L. Ed. 1106 (1938) (decided under
former law).

Employee injured during off-duty hours while working for another. - Where
claimant was regularly employed by the defendant corporation, but the particular work



or employment giving rise to injury was undertaken on off-duty hours from the regular
job, he was doing work for another corporation away from the premises of his regular
employer and was so engaged when his injury occurred, then claimant was a special
employee of the other corporation. Brown v. Pot Creek Logging & Lumber Co. 73 N.M.
178, 386 P.2d 602 (1963) (decided under former law).

Liability of partnership's insurer for injuries to working partner. - Under the terms
of the New Mexico Compensation Act, if a partnership, as employer, was not liable for
injuries to a working partner then its insurer was not liable under the act through a
contractual relationship between the insurance agent, the insurance company and the
partnership. Jernigan v. Clark & Day Exploration Co. 65 N.M. 355, 337 P.2d 614 (1959)
(decided under former law).

As working partner and, hence, occupying status of employer, plaintiff was not
covered by the Workmen's Compensation Act of New Mexico. Jernigan v. Clark & Day
Exploration Co. 65 N.M. 355, 337 P.2d 614 (1959) (decided under former law).

Novice at a monastery was not a "worker" for purposes of workers' compensation.
Joyce v. Pecos Benedictine Monastery, 119 N.M. 764, 895 P.2d 286 (Ct. App. 1995).

Casual employment not for purpose of employer's business. - Where plaintiff was
hired as an extra man for a specific day, did not know for which corporation he was
employed and was injured while performing work for the benefit of a corporation other
than that by which he was hired, plaintiff was a person whose employment was "purely
casual" and not for the purpose of the employer's trade or business. Barber v. Los
Alamos Beverage Corp. 65 N.M. 323, 337 P.2d 394 (1959) (decided under former law).

Not casual employment where necessary part of process. - Where the decedent
was hauling away dirt obtained from the excavation of a pond by defendant, and the
hauling of dirt was a necessary part of the process of excavation, the decedent was not
a casual employee. This work, which was not casual employment under 52-1-22 NMSA
1978, was also not casual employment under this section. Abbott v. Donathon, 86 N.M.
477,525 P.2d 404 (Ct. App. 1974).

Principal factors when performing duties for state court, in determining the status
of an employee, are the power of appointment and removal and the fixing of salaries,
not the fact that the employee may be paid from the fund of a lesser political entity.
Perea v. Board of Torrance County Comm'rs, 77 N.M. 543, 425 P.2d 308 (1967).

Deputy district court clerk not county employee. - In workmen's compensation sulit,
plaintiff, a deputy district court clerk and juvenile probation officer who was appointed by
the district court judge and was under the supervision and control of the district judge
and district court clerk, was not considered a county employee under the Workmen's
Compensation Act where county commissioners neither appointed him nor exercised
any supervision or control of his duties, notwithstanding the argument that the district



court fund was a county fund. Perea v. Board of Torrance County Comm'rs, 77 N.M.
543, 425 P.2d 308 (1967).

Public officers not entitled to benefits. - Prior to 1972, members of the New Mexico
state labor and industrial commission, the state fair commission, the racing commission
and the livestock board, were all public officers, not employees, and not entitled to
benefits under this act. 1968 Op. Att'y Gen. No. 68-109.

lllegally employed minor not covered and may sue. - A contract, the performance of
which violates a penal statute, is illegal and at least voidable, and will not provide a
basis for the assertion of rights under such contract, particularly by the party upon
whom the statute imposes the penalty; therefore, an illegally employed minor is not
covered by the act and therefore may pursue a common-law action. Maynerich v. Little
Bear Enters., Inc. 82 N.M. 650, 485 P.2d 984 (Ct. App. 1971).

Citizen aiding peace officers entitled to benefits. - Aiding peace officers in quelling
riots and coping with unlawful assemblies and other dangerous situations where citizen
has been impressed into service entitles the citizen to compensation benefits if he is
injured in the course of rendering such assistance. Eaton v. Bernalillo County, 46 N.M.
318, 128 P.2d 738 (1942).

Mounted patrol members eligible. - Members of the mounted patrol who have been
duly called out by members of the state police are eligible for workmen's compensation
coverage. Whether they are in fact covered by the workmen's compensation policy now
in effect for the state police is a question that can only be answered by reference to the
policy. If the policy covers only regularly appointed, active members of the state police,
it probably does not cover persons who are deputized to assist the state police. On the
other hand, if it includes all persons who may be called out to assist the state police,
such as members of the mounted patrol or members of the state police reserve, then
such persons are covered. 1959-60 Op. Att'y Gen. No. 60-239 (opinion rendered under
former law).

Injured work-release program prisoner deemed "employee". - A prisoner who
voluntarily participated in a work-release program and was injured while under the
direction of a private business was an employee of that business and thus entitled to
workers' compensation benefits. Benavidez v. Sierra Blanca Motors, 120 N.M. 837, 907
P.2d 1018 (Ct. App. 1995), rev'd in part on other grounds, 1996-NMSC-045, 122 N.M.
209, 922 P.2d 1205.

Claimant, an inmate in the custody of the New Mexico department of corrections, who
was injured while participating in an inmate work-release program, qualified as an
"employee" eligible for benefits from his employer under this article. Benavidez v. Sierra
Blanca Motors, 1998-NMCA-070, 125 N.M. 235, 959 P.2d 569.

Inmate whose work-release assignment was comprised of six weeks of a regular, forty
hour per week schedule was not a "purely casual” worker within the meaning of this



section, and was not disqualified from workers' compensation benefits in the event of
injury. Benavidez v. Sierra Blanca Motors, 1998-NMCA-070, 125 N.M. 235, 959 P.2d
569.

Coffee breaks consented to by employer. - Coffee breaks for the personal comfort of
employees during working hours are consented to by the employer. Whitehurst v.
Rainbo Baking Co. 70 N.M. 468, 374 P.2d 849 (1962) (decided under former law).

Law reviews. - For annual survey of New Mexico law relating to civil procedure, see 13
N.M.L. Rev. 251 (1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 82 Am. Jur. 2d Workers' Compensation 8
116 et seq.

Employees within provisions applicable to operation of railroads, 7 A.L.R. 1160.

Compensation for death of or injury to peace officer employed in private plant, 8 A.L.R.
190.

Constitutionality of provisions of Workmen's Compensation Act applicable to public
officers or employees, 53 A.L.R. 1290.

Compensation for injuries received in connection with air navigation, 83 A.L.R. 403, 99
A.L.R. 173, 155 A.L.R. 1026.

Needy persons put to work by municipality or other public body as means of extending
aid to them as within protection of compensation act, 96 A.L.R. 1154, 127 A.L.R. 1483.

Musicians and other entertainers as employees of hotel or restaurant in which they
perform, within Workmen's Compensation Act, 158 A.L.R. 915, 172 A.L.R. 325.

Constitutional or statutory provision referring to "employees" as including public officers,
5A.L.R.2d 415.

Workers' compensation: student 