CHAPTER 73
SPECIAL DISTRICTS

Pamphlet 116 - Artesian Conservancy Districts, Ditches and Drainage Districts
Pamphlet 117 - Irrigation Districts
Pamphlet 118 - Conservancy Districts

Pamphlet 119 - Other Special Districts

ARTICLE 1
ARTESIAN CONSERVANCY DISTRICTS

73-1-1. [Purpose of districts.]

The purpose of this act [73-1-1 to 73-1-13, 73-1-16 to 73-1-23 NMSA 1978] is to provide
for the organization of artesian conservancy districts to conserve, where necessary, the
waters in any artesian basin or basins within the state, the boundaries of which have
been scientifically determined by investigations, and where such waters have been
beneficially appropriated for private, public, domestic, commercial or irrigation purposes,
or otherwise.

History: Laws 1931, ch. 97, 8 1; 1941 Comp., § 77-1301; 1953 Comp., § 75-13-1.
ANNOTATIONS

Cross-references. - For supervision of artesian waters generally, see 72-13-2 NMSA
1978.

"Conserve" connotes a saving or preserving from loss. Pecos Valley Artesian
Conservancy Dist. v. Peters, 50 N.M. 165, 173 P.2d 490 (1945).

Excessive water use by individual landowner would constitute wasteful practice
in derogation of the best interests of the entire conservancy district, presenting a proper
subject for action by the board of directors of the district. 1951-52 Op. Att'y Gen. No.
5487.

District has standing and duty to sue. - When a vested water right of the owners of
the district is in question, the district has not only standing but a duty to participate in
litigation affecting those rights. As conservancy district is the owner of water rights, it is
incumbent upon it to assert any position it feels affects those rights, and it may sue and
defend for its water users in a representative capacity where such water users have a



common or general interest in the subject matter of the suit. State ex rel. Reynolds v.
Lewis, 84 N.M. 768, 508 P.2d 577 (1973).

Enjoining unauthorized water use. - Though an artesian conservancy district owned
no land serviced by waters of an artesian basin and no water rights, it constituted a
proper party plaintiff for maintaining a suit to enjoin the use of water from an
unauthorized well. Pecos Valley Artesian Conservancy Dist. v. Peters, 50 N.M. 165, 173
P.2d 490 (1945).

Decree binding on district users. - Action to enjoin use of water from an unauthorized
well is of the nature of suit to quiet title, and the decree is binding on all water users
within the conservancy district, notwithstanding none as individuals were parties to suit;
district is authorized agent of all its water users. Pecos Valley Artesian Conservancy
Dist. v. Peters, 52 N.M. 148, 193 P.2d 418 (1948).

Law reviews. - For article, "New Mexico Water Law: An Overview and Discussion of
Current Issues," see 22 Nat. Resources J. 1045 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters 88 155 to 175,
319 (3); 78 Am. Jur. 2d Waterworks § 25.

Right to conduct and use artesian water out of artesian basin, 31 A.L.R. 906.
Subterranean and percolating waters; springs; wells, 109 A.L.R. 395.
Water as within term "minerals” in deed, lease, or license, 148 A.L.R. 780.

Liability for obstruction or diversion of subterranean waters in use of land, 29 A.L.R.2d
1354.

Liability for pollution of subterranean waters, 38 A.L.R.2d 1265.

93 C.J.S. Waters §8 92, 194.

73-1-2. [Lands included in district; two or more artesian basins in
one district.]

Any artesian conservancy district organized pursuant to the provisions of this act [73-1-
1to 73-1-13, 73-1-16 to 73-1-23 NMSA 1978] shall include all lands overlying any such
artesian basin and any land outside of the boundaries thereof upon which waters from

such basin are being used, either for private, public, commercial, domestic or irrigation

purposes, or otherwise.

Two or more such artesian basins or reservoirs may be embraced in the same
conservancy district, where the same are so closely related, geographically or
otherwise, that the waters therein can more surely and effectively be conserved by the



unified control of one district, and where the improvements contemplated will tend to
conserve the waters in each basin so included.

History: Laws 1931, ch. 97, § 2; 1941 Comp., § 77-1302; 1953 Comp., § 75-13-2.
ANNOTATIONS

Land within territorial boundaries of district. - If a well in fact taps waters of an
artesian basin, then the land upon which it is drilled is of a kind expressly ordered to be
included within the territorial boundaries of the district. Pecos Valley Artesian
Conservancy Dist. v. Peters, 50 N.M. 165, 173 P.2d 490 (1945).

District may seek injunction against well tapping waters of basin. - Though an
artesian conservancy district has a legal remedy provided expressly by statute for
opposing an application for appropriation of waters made to the state engineer where
appropriation is within the district (73-1-26 NMSA 1978), it is not precluded from seeking
injunctive relief against use of water from a well which is drilled without such permit
outside the territorial boundaries of the district and which taps waters of the artesian
basin which underlies the district. Pecos Valley Artesian Conservancy Dist. v. Peters, 50
N.M. 165, 173 P.2d 490 (1945).

Benefited land outside defined boundaries of basin. - Even though a well is lawfully

drilled without permit outside an artesian conservancy district, the district could maintain
suit to enjoin use of water from such well which is located on land outside the territorially
defined boundaries of the basin as well as outside the district boundaries. Pecos Valley

Artesian Conservancy Dist. v. Peters, 50 N.M. 165, 173 P.2d 490 (1945).

73-1-3. [Petition; signers; contents of petition.]

In order to establish an artesian conservancy district under this act [73-1-1 to 73-1-13,
73-1-16 to 73-1-23 NMSA 1978], a petition shall be filed in the district court of the
county wherein the greater portion of the lands to be embraced in the district are
situated, the same to be signed by the owners of more than one-third (1/3) of the real
property in such proposed district, in either acreage or value as shown by the last
preceding assessment roll in the county, or counties, wherein such district is proposed
to be created. Such petition may be signed by any person, firm, association, corporation
or the officers duly authorized of any town, village, city or municipality owning lands
within the proposed district. Any city interested in some degree in the improvements or
purposes for which a district is to be formed, may, upon proper action of its governing
body alone, file the petition required by this section; provided, the population and
businesses conducted in such city own at least one-third (1/3) of the lands within said
district in either acreage or value as shown by the last preceding assessment roll of the
county, or counties, wherein such district is proposed to be created.

The petition shall set forth:



A. the proposed name of the district;

B. a statement of the purpose, or purposes, for which the district is to be formed, and
showing wherein the property within the proposed district will be benefited by the
accomplishment of some one or more of the purposes enumerated, and giving a
general description of the property to be included in the proposed district. Such
description need not be given by metes and bounds, or by legal subdivisions, but it shall
be sufficient if it enable a property owner to ascertain whether his property is within the
territory proposed to be organized as a district, and it need not be necessary that all the
property embraced within the district be contiguous;

C. said petition shall pray for the organization of the district by the name proposed.
History: Laws 1931, ch. 97, § 3; 1941 Comp., § 77-1303; 1953 Comp., § 75-13-3.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - Formation and organization of
conservancy districts, 69 A.L.R. 285.

73-1-4. [Correction of errors in petition.]

No petition with the requisite signatures shall be declared null and void on account of
alleged defects, but the court may, at any time, permit the petition to be amended to
conform to the facts, by correcting any errors in description or in any other particular.

History: Laws 1931, ch. 97, § 4; 1941 Comp., § 77-1304; 1953 Comp., § 75-13-4.

73-1-5. [More than one petition for same district.]

Several similar petitions, or duplicate copies of the same petition, for the organization of
the same district may be filed, and shall together be regarded as one petition. All such
petitions filed prior to the hearing on the first petition filed shall be considered by the
court the same as though filed with the first petition.

History: Laws 1931, ch. 97, § 5; 1941 Comp., § 77-1305; 1953 Comp., § 75-13-5.
73-1-6. Signing of petition.

A guardian, conservator or personal representative of an estate, who is appointed as
such under the laws of this state, and who, as such guardian, conservator or personal
representative, is entitled to the possession of the lands belonging to the estate which
he represents may, on behalf of his ward or the estate he represents, upon being
thereunto authorized by the proper court, sign and acknowledge the petition in this act
[73-1-1to 73-1-13, 73-1-16 to 73-1-23 NMSA 1978] mentioned, and may act in respect



to the said lands to the same extent, and in the same manner, as a private owner might
act.

History: Laws 1931, ch. 97, § 6; 1941 Comp., § 77-1306; 1953 Comp., 8 75-13-6; Laws
1975, ch. 257, § 8-127.

ANNOTATIONS

The 1975 amendment made this section applicable to guardians, conservators or
personal representatives instead of guardians, executors or administrators.

73-1-7. [Tax roll as prima facie evidence of property ownership and
value.]

In determining whether a requisite number of landowners have signed the petition, the
court shall be governed by the names and the value of the property as they appear
upon the tax or assessment rolls which shall be prima facie evidence of such ownership
and value.

History: Laws 1931, ch. 97, § 7; 1941 Comp., § 77-1307; 1953 Comp., § 75-13-7.

73-1-8. [Bond; sufficiency; failure to execute additional bond when
required.]

At the time of filing the petition, or at any time subsequent thereto and prior to the time
of hearing on said petition, a bond shall be filed, with security approved by the court
sufficient to pay all the expenses connected with the proceedings in case the
organization of the district be not effected. If, at any time during the proceeding, the
court shall be satisfied that the bond first executed is not sufficient, it may require the
execution of an additional bond within a time to be fixed, which shall not be less than
ten days from the date of such order, and upon failure of the petitioners to execute the
same, the petition shall be dismissed.

History: Laws 1931, ch. 97, 8 8; 1941 Comp., § 77-1308; 1953 Comp., § 75-13-8.
73-1-9. [Hearing; time and place; publication of notice.]

Immediately after the filing of such petition, the court shall, by order, fix a time and
place, not less than sixty (60) days after the petition is filed, for hearing thereon, and
thereupon the clerk shall cause notice by publication to be made of the pendency of the
petition, and of the time and place of the hearing thereon, in each county in which there
is property to be included in the proposed district. If no newspaper is published in any
such county, publication shall be made in a newspaper of general circulation in the
proposed district.



It shall not be necessary for the clerk to name the parties interested, nor to describe
separate lots, tracts or parcels of land in giving such notice, but it shall be sufficient to
give such descriptions as to enable the owner to determine whether or not his land is
covered by such description. The notice shall state that all persons, corporations and
municipalities, or others owning or interested in any property within the proposed
district, will be given the opportunity to be heard at the time and place specified in the
notice. Publication shall be made as directed by the court, but shall be for at least once
each week for four consecutive weeks.

History: Laws 1931, ch. 97, § 9; 1941 Comp., § 77-1309; 1953 Comp., § 75-13-9.
ANNOTATIONS

Cross-references. - For general provisions as to publication of notice, see Chapter 14,
Article 11 NMSA 1978.

73-1-10. [Filing of objections; hearing as advanced cause.]

Any owner of real property, or any public corporation in said proposed district, not
having individually signed a petition for the organization and incorporation of said district
may, on or before the date set for the cause to be heard, file objections to the
organization and incorporation of such district. Such objections shall be heard by the
court as an advanced cause without unnecessary delay.

History: Laws 1931, ch. 97, 8 10; 1941 Comp., 8 77-1310; 1953 Comp., 8§ 75-13-10.

73-1-11. [District declared organized; boundaries; status; principal
place of business; jurisdiction of court; costs where petition
denied.]

Upon the hearing of the petition, as provided for herein, if it shall appear that a petition,
or petitions, for the organization of such district has been signed and presented as
hereinbefore provided, and that the allegations of the petition, or petitions, are true and
that no protesting petition, or petitions, have been filed, or, if filed have been dismissed,
the court shall, by order, adjudicate all questions of jurisdiction, declare the district
organized and give it a corporate name, by which, in all proceedings, it shall thereafter
be known, but said decree shall not be final as to the boundaries of said district, or as to
the lands to be embraced therein, until the approval of the report of the commissioners,
as hereinafter provided, at which time, a final decree as to the property to be embraced
in the district shall be entered, and no appeal therefrom as to any particular tracts or
parcels of property shall, in any way, prevent the district from functioning, nor prevent
the levy of any taxes against such property in question pending the appeal therefrom.

Upon declaring the district organized, the same shall be a political subdivision of the
state of New Mexico, and a body corporate with all the powers of a public or municipal



corporation; shall have power to sue and be sued, to incur debts, liabilities and
obligations, to exercise the right of eminent domain and of taxation and assessment as
herein provided and to do and perform all acts herein expressly authorized, and all other
acts necessary and proper for carrying out to all intents and purposes the objects for
which the district was created, and for exercising the powers with which it is invested.

In such decree, the court shall designate the place where the office, or principal place of
business, shall be located, which shall be within the corporate limits of the district, if
practical, and which may be changed by order of the court from time to time. The
regular meetings of the board of directors shall be held at such office or place of
business, but for cause may be adjourned to any other convenient place. The official
records and files of the district shall be kept at the office so established. The district
court entering the decree shall retain jurisdiction of the conservancy district so
organized, and all court proceedings pertaining to the district, as herein provided, shall
be filed in the original cause. Any district judge in whose court said original proceeding
is had shall not be disqualified on account of owning property within the boundaries of
the district.

If the court finds against the prayer of the petition, it shall dismiss said proceedings and
adjudge the costs against the signers of the petition in such proportions as it shall deem
just and equitable.

History: Laws 1931, ch. 97, § 11; 1941 Comp., § 77-1311; 1953 Comp., § 75-13-11.
ANNOTATIONS

Meaning of "report of the commissioners". - Section 73-1-13 NMSA 1978 provides
for the appointment and duties of commissioners.

District may not change name. - In view of the lack of authority permitting the change
of name and since the statute provides that the district shall thereafter be known under
the name ordered by the court, the district may not, after becoming organized, change

its name. 1959-60 Op. Att'y Gen. No. 60-245.

District has standing and duty to sue. - When a vested water right of the owners of
the district is in question, the district has not only standing but a duty to participate in
litigation affecting those rights. As conservancy district is the owner of water rights, it is
incumbent upon it to assert any position it feels affects those rights, and it may sue and
defend for its water users in a representative capacity where such water users have a
common or general interest in the subject matter of the suit. State ex rel. Reynolds v.
Lewis, 84 N.M. 768, 508 P.2d 577 (1973).

Enjoining unauthorized water use. - Though an artesian conservancy district owned
no land serviced by waters of an artesian basin and no water rights, it constituted a
proper party plaintiff for maintaining a suit to enjoin the use of water from an



unauthorized well. Pecos Valley Artesian Conservancy Dist. v. Peters, 50 N.M. 165, 173
P.2d 490 (1945).

Decree binding on district users. - Action to enjoin use of water from an unauthorized
well is of the nature of suit to quiet title, and the decree is binding on all water users
within the conservancy district, notwithstanding none as individuals were parties to suit;
district is authorized agent of all its water users. Pecos Valley Artesian Conservancy
Dist. v. Peters, 52 N.M. 148, 193 P.2d 418 (1948).

73-1-12. [Recording of findings and decree; fees.]

As soon as practical, and within thirty (30) days after the said district has been declared
a corporation by the court, the clerk of said court shall transmit to the state corporation
commission, and to the county clerk of each of the counties having lands in said district,
certified copies of the findings and the decree of the court incorporating said district.
The same shall be filed in the office of the state corporation commission, and copies
shall also be filed in the office of the county clerk of each county in which a part of the
district may be, where they shall become permanent records; and the said clerk in each
county shall receive a fee of one ($1.00) dollar for filing and preserving the same, and
the state corporation commission shall receive a fee of five ($5.00) dollars for filing and
preserving the same.

History: Laws 1931, ch. 97, 8 12; 1941 Comp., § 77-1312; 1953 Comp., 8§ 75-13-12.

73-1-13. [Commissioners; property included in district; directors'
districts; election code; compensation of commissioners;
employees; expenses.]

Within ten (10) days after entering the decree declaring the district organized, the court
shall appoint three (3) owners of lands within the district, representative of all parts of
the district, to determine and define the boundaries of such district and to make up a list
of the property to be embraced and included in the district, the persons so appointed to
be hereinafter referred to as the "commissioners."

Said commissioners shall include all property in the district which has, within four years,
received some benefit, either directly or indirectly, from the artesian waters underlying
the district, or which may be benefited in some degree by the improvements to be made
by the district. Property benefited by the artesian waters, and the improvements to be
made by the district, shall include property upon which waters from such basin, or
basins, is, or may be, used for irrigation, domestic, public or commercial purposes, and
shall include any such property, whether the same be owned by an individual,
corporation, village, town, city or other municipality or public corporation.

The commissioners in making up a description of the property and list of owners thereof
to be embraced in, or affected by, the district, shall have access to the assessment or
tax rolls of the county, or counties, wherein the lands are situated, and may hear and



determine all protests concerning any particular tract or parcel of land to be included in
the district, at such time, and in such manner and upon such notice, as they may
prescribe, subject to the right of appeal to the district court, which appeal shall be heard
and determined by said court at the time provided for the entering of the final decree
respecting the boundaries of the district and property to be embraced therein, as herein
provided, and after completing such list and defining the boundaries of the district and
the lands to be embraced therein, said commissioners shall, with the approval of the
court, divide said district into five (5) sections, or divisions, having due regard for the
value and amount of acreage to be included in each, so that there will be an equitable
relationship in value and acreage between the several sections, or subdivisions, of the
district. Said subdivisions shall be numbered one to five, and shall be known as
"directors' districts."

The commissioners shall draft an election code to govern the method and prescribe the
procedure for the election of directors from each of the directors' districts. Said code
shall provide for the election of a director from each of said districts by popular vote of
the property owners in the same respectively, owning property affected by the district,
and whether residing therein or not. Each director, so elected, at the time of his election
must be a freeholder in the district from which he is elected. After being approved by the
court, as hereinafter provided, the said election code may be changed only by
unanimous consent of the directors elected pursuant thereto.

Said list of property, and the election code, shall be approved by the court, by entering a
decree as herein provided, but said list shall be subject to the correction of errors in
description of the property affected at any time upon order of the court. A copy of the
election code, as approved, shall be filed in the original court proceeding, and the same
ordered printed for use of those desiring copies, the cost of which shall be taxed as
costs in the proceeding. The commissioners so appointed are hereby vested with full
power and authority to employ, with the approval of the court, legal counsel, clerical and
stenographic help necessary for carrying out their duties as herein prescribed, the
compensation of such employees to be fixed by the court. The commissioners shall
each receive five ($5.00) dollars for each day's service in performing their duties, but not
to exceed one hundred and fifty ($150.00) dollars each. The expenses incurred by said
commissioners, and the salaries of their employees and their compensation, shall also
be taxed as costs in the original proceeding, and said commissioners are hereby
authorized to borrow, with the approval of the court, an amount sufficient to pay all costs
of the proceedings so taxed, at a rate of interest not to exceed eight (8%) percent,
which said loan shall be a debt, charge and valid obligation of the district, to be paid out
of the proceeds from the first tax levy hereinafter provided for.

History: Laws 1931, ch. 97, § 13; 1941 Comp., § 77-1313; 1953 Comp., § 75-13-13.
ANNOTATIONS

Cross-references. - For procedures governing administrative appeals to the district
court, see Rule 1-074 NMRA.



Compiler's note. - For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

Land within territorial boundaries of district. - If a well in fact taps waters of an
artesian basin, then the land upon which it is drilled is of a kind expressly ordered to be
included within the territorial boundaries of the district. Pecos Valley Artesian
Conservancy Dist. v. Peters, 50 N.M. 165, 173 P.2d 490 (1945).

Status of legal counsel employed by commissioners. - Employment as counsel or
legal adviser to commissioners under this section would not constitute such person a
civil officer within meaning of constitution or be a contract with the state or a legal
subdivision thereof. 1931-32 Op. Att'y Gen. 109.

73-1-14. [Inclusion of additional lands after extension of basin
boundaries.]

Where any artesian conservancy district has heretofore been formed, and due to the
extension of the original boundaries of the artesian basin by order of the state engineer,
the boundaries of the artesian conservancy district no longer include all lands overlying
such artesian basin and the board of directors of such district shall determine by
resolution that it is desirable that such lands, as are irrigated and within the boundaries
of the said artesian basin as set by order of the state engineer effective January 31,
1950, shall be included in and subject to the district, such conservancy district may file a
petition in the district court of the county wherein said district was originally formed in
the same proceeding, praying that the decree providing for the formation of said district
be amended so as to include such lands; provided, however, the petition shall be
accompanied by a certificate of the state engineer, describing the designated
boundaries of the said artesian basin.

History: 1953 Comp., 8 75-13-13.1, enacted by Laws 1957, ch. 208, § 1.
ANNOTATIONS

Cross-references. - For authority of state engineer to measure waters of state, see 72-
2-1 NMSA 1978.

Use of water rights on other lands. - Water rights on state or federal land are
appurtenant to said land; the right is initiated by lessee, and the license is issued in the
name of lessee. These water rights may be transferred or moved off the land and used
on other lands upon application of the owner of the license, with consent of the owner of
the land. New Mexico and the federal government have consented to moving the water
right from the leased land and recognize the water right as an improvement on the land,
created by lessee. 1957-58 Op. Att'y Gen. No. 58-26.

73-1-15. [District court procedure; notice.]



Upon the filing of a petition as provided for in Section 1 [73-1-14 NMSA 1978] hereof,
the district court having jurisdiction shall, by order, require notice to be published by the
clerk of the court, at such time and places as the court may designate, giving notice to
all landowners affected by the proposed change that a hearing will be had at a time and
place designated in such notice, for the purpose of determining whether or not all of the
lands described in the certificate of the state engineer filed with the said petition should
be included in the artesian conservancy district, and the decree establishing the district
amended accordingly. It shall not be necessary for the clerk to name the parties
interested, nor to describe the separate lots, tracts or parcels of land affected in giving
such notice, but it shall be sufficient to give such description of the lands proposed to be
included as will enable the owner to determine whether or not his land is covered by
such description.

The notice shall state that any person affected by the proposed inclusion of such lands
shall have the right to file objections thereto, on or before the date set for hearing. If,
after hearing such objections, if any, and considering any evidence introduced in
support thereof, the court finds that the said lands described in the petition should be
included within the said artesian conservancy district, the court shall enter an order
amending said decree, as prayed for in said petition, and thereupon said lands shall be
included within the said conservancy district and shall be subject to the same rights,
powers and authority as given by law to such artesian conservancy district over lands
located within said district.

History: 1953 Comp., § 75-13-13.2, enacted by Laws 1957, ch. 208, § 2.

73-1-16. [Directors; term of office; vacancies on board.]

The directors elected pursuant to such election code shall be elected for a term of six
years each. Each director shall hold office for the term for which he was elected, and
until his successor is duly appointed, or elected, and has qualified, except as hereinafter
provided, being removable therefrom only for cause after a hearing upon a motion filed
by any interested person in the original proceeding in which the district was organized.
Unless otherwise provided by the election code, vacancies shall be filled by
appointment of the district court having jurisdiction. Upon the election of the first board
of directors, the directors shall draw numbers by lot; numbers one (1) and two (2) shall
serve two (2) years; numbers three (3) and four (4) shall serve four (4) years, and
number five (5) six (6) years.

History: Laws 1931, ch. 97, 8 14; 1941 Comp., 8 77-1314; 1953 Comp., § 75-13-14.
ANNOTATIONS

Meaning of "election code". - The election code referred to in this section is the one
provided for in 73-1-13 NMSA 1978.



73-1-17. [Board of directors; oath of office; officers; seal; records;
bylaws.]

As soon as practical after the election, the directors shall meet for the purpose of
organizing the board of directors. Each director, before entering upon his official duties,
shall take and subscribe to an oath before an officer authorized to administer oaths, that
he will honestly, faithfully and impartially perform the duties of his office, and that he will
not be interested, directly or indirectly, in any contract let by said district, which said
oath shall be filed in the original court proceeding for the formation of the district.

Upon taking the oath, the board shall choose one of their members chairman of the
board and president of the district, and shall elect some suitable person secretary and
treasurer of the board, who may, or may not, be a member of the board and shall
require of the said secretary and treasurer a bond conditioned for the faithful
performance of his duties, in such amount as to the directors may be deemed to be
adequate for the protection of the district.

Such board shall adopt a seal, and shall keep, in a well-bound book, a record of all its
proceedings, minutes of all meetings, certificates, contracts, bonds given by employees
and all corporate acts, which shall be open to the inspection of all owners of property in
the district, as well as to all other interested parties. It shall adopt a set of bylaws not
inconsistent with the provisions of this act [73-1-1 to 73-1-13, 73-1-16 to 73-1-23 NMSA
1978] for the conduct of the business and affairs of the district, and, when adopted, the
same shall not be altered, amended or repealed except upon three (3) days' notice to
each member of the board, service to be had by personal delivery or by mailing a copy
of such notice in a sealed envelope, postage fully prepaid, to the address of the director
to be served, or at a regular or called meeting at which all directors are present.

History: Laws 1931, ch. 97, 8 15; 1941 Comp., 8 77-1315; 1953 Comp., § 75-13-15.

73-1-18. [Majority to constitute quorum; concurrence of majority.]

A majority of the directors shall constitute a quorum, and a concurrence of the majority
in any matter within their duties shall be sufficient for its determination.

History: Laws 1931, ch. 97, 8 16; 1941 Comp., § 77-1316; 1953 Comp., § 75-13-16.

73-1-19. [Secretary; duties; board of directors; powers; expenses.]

The secretary shall be the custodian of the records of the district and of its corporate
seal, and shall assist the board in such particulars as it may direct in the performance of
its duties. The secretary shall attest, under the corporate seal, all certified copies of the
official records and files that may be required of him by this act [73-1-1 to 73-1-13, 73-1-
16 to 73-1-23 NMSA 1978], or by any person ordering the same and paying the



reasonable cost of transcription, and any portion of the record so certified and attested
shall prima facie import verity.

The board of directors are hereby vested with full power and authority to do and perform
every act and thing necessary to carry out, to all intents and purposes, the provisions of
this act, purposes and objects for which the district is created, including the power to
enter into contracts with, and engage all necessary agents and employees, and to fix
their compensation and to require of any such employees bonds for the faithful
performance of their duties, as to the directors may seem proper. The members of the
board of directors shall receive no salary or other compensation, but shall be allowed
their actual expenses incurred in performing their official duties, and not to exceed five
($5.00) dollars for each day's attendance at all regular or called meetings.

History: Laws 1931, ch. 97, § 17; 1941 Comp., 8 77-1317; 1953 Comp., 8§ 75-13-17.
ANNOTATIONS

Proper for board to act against excessive water user. - Excessive water use by
individual landowner would constitute wasteful practice in derogation of best interests of
entire conservancy district, presenting a proper subject for action by board of directors
of district. 1951-52 Op. Att'y Gen. No. 5487.

New user may not tap waters already appropriated. - Owner of well which taps
waters of artesian basin or other underground waters whose supply has already been
exhausted by prior appropriation acquires no right to use such waters as against a body
of prior appropriators, even though his well is located outside boundaries of any
previously defined underground stream or artesian basin. Pecos Valley Artesian
Conservancy Dist. v. Peters, 50 N.M. 165, 173 P.2d 490 (1945).

Burdens of proof on new and old appropriators. - New appropriator must prove
existence of surplus from which he can extract quantity of water he desires without
injury to uses and requirements of those with prior rights, but prior appropriators must
first prove the amount of water required by them for reasonable beneficial purposes.
Pecos Valley Artesian Conservancy Dist. v. Peters, 52 N.M. 148, 193 P.2d 418 (1948).

Section gives board adequate authority to employ engineer to survey lands within
district. 1951-52 Op. Att'y Gen. No. 5487.

73-1-20. [Program of water conservation; prevention of leaking
wells.]

After the formation of any artesian conservancy district, it shall be the duty of the board
of directors from year to year to outline a plan or program of water conservation and
administration, and they shall make an estimate of the cost of administration, equipment
and improvements necessary to carry out such program from year to year, when the
cost thereof is to be paid by tax levies. In carrying out any such plan or program the



board of directors shall have authority to cooperate with the state engineer and the
United States geological survey, where such cooperation is offered.

The program to be carried out and the improvements to be made and the equipment to
be purchased shall be designed to accomplish the objects and purposes for which the
district was created, and may include the plugging of all wells within the district found by
tests to be materially leaking or wasting any waters included in the district. The directors
may proceed to carry out the improvements so outlined in such manner as may be
deemed for the best interest of all concerned, and may enter into any contracts or do or
perform any act or thing necessary or advisable to carry out to all intents and purposes
the objects and purposes for which the district was formed, and shall have the right of
ingress and egress at all reasonable times to all wells within the district for the purpose
of making leakage tests, and otherwise determining that such wells are properly
equipped and are being used so as to conserve the waters included in the conservancy
district.

All wells included in the district found to be leaking or wasting such waters, are hereby
declared to be a public nuisance, and the directors of the district and those under their
authority shall have the right, power and authority to go upon the lands upon which any
such well is located to abate such nuisance by plugging or repairing any such well.

History: Laws 1931, ch. 97, § 18; 1941 ch. 98, § 4; 1941 Comp., § 77-1318; 1953
Comp., § 75-13-18.

ANNOTATIONS

State engineer. - The state engineer is director of the water resources division of the
natural resources department. See 72-2-1 NMSA 1978.

Proper for board to act against excessive water user. - Excessive water use by
individual landowner would constitute wasteful practice in derogation of best interests of
entire conservancy district, presenting a proper subject for action by board of directors
of district. 1951-52 Op. Att'y Gen. No. 5487.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters § 185.

73-1-21. Tax roll based on needed improvements; limitation.

After an estimate of the cost of the improvements needed in the district is made, as
provided in Section 73-1-20 NMSA 1978, the directors shall make up a tax roll, which
shall include all property as shown by the decree of the court, as herein provided, and
shall thereupon determine the value of the same, using the valuations as shown by the
most recent tax schedules for property taxation purposes of the county or counties
wherein the property is situated. The directors shall determine the tax levy to be made
against the net taxable value, as that term is defined in the Property Tax Code [Articles
35 to 38 of Chapter 7 NMSA 1978], of all property on the tax roll to produce the



necessary revenue to make the improvements needed in the district. The tax shall not
exceed, in any year, five dollars ($5.00), or any lower maximum amount required by
operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978, on each one
thousand dollars ($1,000) of net taxable value and shall be uniformly levied against all
the property on such conservancy district tax roll, as hereinafter provided. The levy may
be made annually, so long as necessary to finance the improvements from time to time
determined by the directors to be needed in the district.

History: Laws 1931, ch. 97, 8 19; 1941 Comp., 8 77-1319; 1953 Comp., 8§ 75-13-19;
Laws 1986, ch. 32, § 35.

ANNOTATIONS

The 1986 amendment added the section heading; substituted "Section 73-1-20 NMSA
1978" for "Section 18 hereof" and "most recent tax schedules for property taxation
purposes"” for "last tax rolls" in the first sentence, deleted "From the value of such
property" preceding "The directors", substituted "net taxable value, as that term is
defined in the Property Tax Code, of all property on the tax roll" for "same" in the
second sentence, substituted “five dollars ($5.00) or any lower maximum amount
required by operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978,
on each one thousand dollars ($1,000) of net taxable value" for “five (5) mills" in the
third sentence, substituted "The levy may be made annually” for "The directors may
cause such a levy of not to exceed five (5) mills, to be made annually” in the last
sentence, and made minor stylistic changes.

Lands leased from state not taxable. - Water rights on lands leased from state or
United States are not subject to conservancy district tax; that assessment is levied
against the land rather than the particular water right. 1957-58 Op. Att'y Gen. No. 58-26.

Steam production equipment of utility was real estate. - Steam production
equipment consisting of turbines, boilers, pumps and fans was real estate for taxation
purposes where the utility company installed and maintained such equipment on special
foundations and could not foresee moving it because of its huge size and weight, and
such equipment was the very heart of the company's business. Southwestern Pub.
Serv. Co. v. Chaves County, 85 N.M. 313, 512 P.2d 73 (1973).

Substation equipment not real estate. - Electric transmission and distribution
substation equipment consisting of transformers, switches and circuit breakers was not
real estate for taxation purposes since it was readily portable and had very little, if any,
annexation or adaptation. Southwestern Pub. Serv. Co. v. Chaves County, 85 N.M. 313,
512 P.2d 73 (1973).

Lines, poles, meters and like equipment not real estate. - Electric transmission lines,
poles, line transformers, meters and such equipment frequently located on easements
and public rights-of-way were not real estate for taxation purposes since they were



changed or relocated frequently and were located on unowned land. Southwestern Pub.
Serv. Co. v. Chaves County, 85 N.M. 313, 512 P.2d 73 (1973).

73-1-22. Assessment and collection; levy to be property lien; time
of payment.

The levies herein provided for shall be made by resolution of the board of directors, and
the amount thereof, together with the tax roll showing the property which the
assessment and levy is to be made against, shall be certified by July 15 of each year to
the board of county commissioners of the county or counties in which the district is
situated and included in the next annual levy for state and county purposes. The
amount shall be extended on the tax schedules for property taxation purposes and be
collected for the use of such district in the same manner as are taxes for county
purposes, and the revenue laws of the state, for the levy and collection of taxes for
county purposes, except as herein modified, shall be applicable for the levy and
collection of the amount certified by the board of such district, including the penalties
and enforcement thereof, and forfeiture for delinquent taxes. Taxes levied against the
property in the district, as herein provided, shall be a lien upon the same from the time
of such levy, subject only to levies made for state and county purposes. All collections
made by the county treasurers pursuant to such levies shall be paid to the treasurer of
the district on or before the tenth day of the next succeeding calendar month, and a list
of the payers, the amount paid by each and the property covered thereby shall
accompany such remittance. Such statement of the list of the payers shall be made
upon forms furnished to the treasurer by the directors of the district.

History: Laws 1931, ch. 97, § 20; 1941 Comp., 8 77-1320; 1953 Comp., § 75-13-20;
Laws 1986, ch. 32, § 36.

ANNOTATIONS

Cross-references. - For laws regarding imposition, administration and enforcement of
taxes, see 7-37-1 to 7-37-7 and 7-38-1 to 7-38-93 NMSA 1978.

The 1986 amendment added the section heading, inserted "by July 15 of each year" in
the first sentence, substituted "tax schedules for property taxation purposes” for "tax
rolls" in the second sentence and made minor stylistic changes.

Lands leased from state not taxable. - Water rights on lands leased from state or
United States are not subject to conservancy district tax; that assessment is levied
against the land rather than the particular water right. 1957-58 Op. Att'y Gen. No. 58-26.

Extent of tax exemption. - Exemption from taxation is not applicable to an earthen
dam for an irrigation system owned by a nonprofit corporation engaged in distributing
water to its various shareholders. Storrie Project Water Users Ass'n v. Gonzales, 53
N.M. 421, 209 P.2d 530 (1949).



73-1-23. [Loans in anticipation of taxes; repayment.]

The directors are hereby authorized to borrow money in anticipation of the proceeds
from the collection of taxes to be derived from any uniform annual levy, and in such
case the proceeds of all such taxes collected shall be applied to the repayment of such
loan and to no other purpose, until the same be paid in full. The directors shall cause
adequate annual tax levies to be made, as herein provided, until all obligations of the
district are fully satisfied.

History: Laws 1931, ch. 97, 8 21; 1941 Comp., § 77-1321; 1953 Comp., 8§ 75-13-21.

73-1-24. [Underground waters.]

Wherever any artesian conservancy district has heretofore been organized or may
hereafter be organized, under and pursuant to Chapter 97 of the New Mexico Session
Laws of 1931 [73-1-1 to 73-1-13, 73-1-16 to 73-1-23 NMSA 1978], or amendments
thereto, such conservancy district may be given the same rights, power and authority as
to all underground waters within the boundaries of such conservancy district as have
been or may hereafter be conferred upon such district by said legislative act, and
amendments thereto, as to artesian waters; provided, however, the boundaries of such
underground waters have been reasonably ascertained and the same, or a substantial
portion thereof, have been beneficially appropriated for private, public, domestic or
irrigation purposes and are subject to appropriation, as provided by Chapter 131 of the
New Mexico Session Laws of 1931 [72-12-1 to 72-12-10 NMSA 1978], or amendments
thereto, and provided further it is determined that said underground waters, or a
substantial portion thereof, are derived from the artesian basin, or basins, included, or to
be included in such district, and that the same are so closely related to such artesian
waters that they can be effectively conserved by said district.

History: Laws 1941, ch. 98, § 1; 1941 Comp., § 77-1322; 1953 Comp., § 75-13-22.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters 88 89, 92, 151.

93 C.J.S. Waters 8§88 89, 92.

73-1-25. [Petition to include underground waters; filing objections;
hearing; amended decree.]

Where underground waters, other than artesian waters, as provided for in Section 1 [73-
1-24 NMSA 1978] hereof, are to be included in any artesian conservancy district which
may hereafter be formed, the petition required to be filed and all notices required to be
given and published, as provided by law in connection with the formation of such
district, shall specifically state that such waters are to be included in the district, and that



the district shall have the same power, right and authority with respect thereto as may
be given to it by law over artesian waters.

Where any conservancy district has heretofore been formed, and the board of directors
of such district shall determine by resolution that it is desirable that underground waters,
other than artesian waters, shall be included in and subject to, the district, such
conservancy district may file a petition in the district court of the county wherein said
district was originally formed in the same proceeding, praying that the decree providing
for the formation of said district be amended so as to include such waters; provided,
however, the petition shall be accompanied by a certificate of the state engineer,
describing with reasonable accuracy the boundaries of all underground waters, except
artesian waters, within the boundaries of the conservancy district which are subject to
appropriation by law, and which, in the opinion of the state engineer, should be included
in the district, and certifying that to the best of his knowledge and belief such waters, or
a substantial portion thereof, are derived from the artesian basin, or basins, included in
such district, and that the same are so closely related to such artesian waters that they
can be most effectively conserved by said district. Upon the filing of such petition, the
district court having jurisdiction shall, by order, require notice to be published by the
clerk of the court, at such time and places as the court may designate, giving notice to
all underground water users affected by the proposed change that a hearing will be had
at a time and place designated in such notice, for the purpose of determining whether or
not all of the underground waters described in the certificate of the state engineer filed
with the said petition should be included in the artesian conservancy district, and the
decree establishing the district amended accordingly. It shall not be necessary for the
clerk to name the parties interested, nor to describe the separate lots, tracts or parcels
of land affected in giving such notice, but it shall be sufficient to give such descriptions
of the boundaries of the underground waters proposed to be included as will enable the
owner to determine whether or not his rights will be affected. The notice shall state that
any person affected by the proposed inclusion of such waters shall have the right to file
objections thereto, on or before the date set for hearing. If, after hearing such
objections, if any, and considering any evidence introduced in support thereof, the court
finds that it is reasonably certain that a substantial portion of said waters are derived
from the artesian basin, or basins, included in such district, and that the same are so
closely related to such artesian waters that they can be effectively conserved by said
district, the court shall enter an order amending said decree, as prayed for in said
petition, and thereupon said waters shall be subject to the same rights, powers and
authority as given by law to such conservancy district over artesian waters.

History: Laws 1941, ch. 98, § 2; 1941 Comp., § 77-1323; 1953 Comp., § 75-13-23.
ANNOTATIONS

Cross-references. - For authority of state engineer to measure waters of state, see 72-
2-1 NMSA 1978.

For law relating to underground waters, see Chapter 72, Article 12 NMSA 1978.



73-1-26. [Right of conservancy district to protest interference;
appeal to district court.]

That any artesian conservancy district which has heretofore been organized, or may be
hereafter organized, as provided by law, shall in addition to the powers granted to such
districts have the right, power and authority to protest or object to any application made
to the state engineer to appropriate any waters included within the boundaries of such
conservancy district which may be subject to appropriation as provided by law, and to
protest or object to any application to the state engineer to change the location of any
well or to change the use of waters for any purpose other than that for which originally
granted, where it is determined by resolution of the board of directors of such district
that the granting of such proposed application would interfere with any existing water
rights or program of such conservancy district for the conservation of the waters sought
to be appropriated, and such district shall have the right to appeal to the district court
from the decision of the state engineer within the time and manner provided by law for
appeals from such decisions.

History: Laws 1941, ch. 98, 8§ 3; 1941 Comp., § 77-1324; 1953 Comp., § 75-13-24.
ANNOTATIONS

Cross-references. - For appropriation and changes in use of waters upon application to
state engineer, see 72-5-1 NMSA 1978 et seq.

For appeals to district court, see 72-7-1 to 72-7-3 NMSA 1978.

For procedures governing administrative appeals to the district court, see Rule 1-074
NMRA.

Compiler's note. - For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

District has duty to participate in litigation affecting owners' rights. - When vested
water rights of owners of the district is in question, the district certainly has not only
standing but a duty to participate in litigation affecting those rights. State ex rel.
Reynolds v. Lewis, 84 N.M. 768, 508 P.2d 577 (1973).

Section does not exclude suit regarding well drilled outside district. - Though an
artesian conservancy district has a legal remedy provided expressly by statute for
opposing application for appropriation of waters made to the state engineer where
appropriation is within the district, it is not precluded from seeking injunctive relief
against use of water from a well which is drilled without such permit outside territorial
boundaries of the district and which taps waters of the artesian basin that underlies the
district. Pecos Valley Artesian Conservancy Dist. v. Peters, 50 N.M. 165, 173 P.2d 490
(1945).



73-1-27. Carriage loss allowance established.

In addition to the duty of water for irrigation within any artesian conservancy district
established under the provisions of Sections 73-1-1 through 73-1-26 NMSA 1978, there
shall be, as a matter of right, an additional two acre-inches of water per year per acre-
foot of an established water right to compensate for carriage loss between the point of
appropriation and the point of beneficial use.

History: 1953 Comp., 8 75-13-25, enacted by Laws 1971, ch. 53, § 1.

ARTICLE 2

DITCHES OR ACEQUIAS

73-2-1. [Right to construct; private or common use; compensation.]
All the inhabitants of the state of New Mexico shall have the right to construct, either
private or common acequias, and to take water for said acequias from wherever they
can; with the distinct understanding, to pay the owner through whose land said acequias

have to pass a just compensation taxed for the land used.

History: Laws 1874, ch. 10, 8 1; C.L. 1884, § 17; C.L. 1897, § 23; Code 1915, § 5737;
C.S. 1929, § 151-407; 1941 Comp., § 77-1401; 1953 Comp., 8§ 75-14-1.

ANNOTATIONS

|. General Consideration.
[I. Community Acequias.

|. GENERAL CONSIDERATION.

Cross-references. - For special provisions governing acequias in certain counties, see
73-3-1to 73-3-11 NMSA 1978.

For exercise of eminent domain to acquire ditches, see 72-1-5 NMSA 1978.
For application for appropriation of water, see 72-5-1 NMSA 1978.

Acequias and community ditch associations subject to this article are subject to
audit under the Audit Act (12-6-1 NMSA 1978 et seq.). 1990 Op. Att'y Gen. No. 90-30.

Used ditch is dedicated as such. - Irrigation ditch used for conducting water for
irrigation of lands, when in actual use as such, is so dedicated. City of Albuguerque v.
Garcia, 17 N.M. 445, 130 P. 118 (1913).



City may not condemn for another use. - City has no power to condemn community
acequia in actual use for conducting water for irrigation of lands and to appropriate
same to the use of the public for a street. City of Albuquerque v. Garcia, 17 N.M. 445,
130 P. 118 (1913).

State legislation may not destroy United States' riparian rights. - In the absence of
specific authority from congress, a state cannot by legislation destroy the right of the
United States, as owner of lands bordering on a stream, to the continued flow of its
waters. United States v. Rio Grande Dam & Irrigation Co., 174 U.S. 690, 19 S. Ct. 770,
43 L. Ed. 1136 (1899).

Ditch commissioners must prove public necessity for taking. - In taking land for
public use when either building a new ditch or enlarging or extending a ditch, burden
would be on ditch commissioners (see 73-2-11 NMSA 1978) to prove public necessity
for the taking. 1969 Op. Att'y Gen. No. 69-96.

Permissive use vests no property rights. - Since use by a party of a ditch classified
for irrigation by the irrigation district was permissive only, use for such purpose is
subject to termination at will and vests in such party no property right as against the
public. Board of County Comm'rs v. Sykes, 74 N.M. 435, 394 P.2d 278 (1964).

User may not claim right of eminent domain. - Relocation of borrowed ditch, use of
which for purpose of irrigation was permissive only and subject to termination at will,
was not a matter of public interest or concern, and the taking of private property of
defendant upon which to relocate a ditch, where there was no obligation, duty or right to
relocate, is not a public use. Board of County Comm'rs v. Sykes, 74 N.M. 435, 394 P.2d
278 (1964).

Specific provisions on condemnation of ditch control over more general
condemnation statute found in 72-1-5 NMSA 1978. 1969 Op. Att'y Gen. No. 69-96.

Inverse condemnation suit proper. - In event that ditch commissioners were to take
land without initiating condemnation proceedings, landowner may institute his own suit
for inverse condemnation and receive just compensation for the taking. 1969 Op. Att'y
Gen. No. 69-96.

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

For article, "New Mexico Water Law: An Overview and Discussion of Current Issues,"
see 22 Nat. Resources J. 1045 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 8 3 et seq.; 45 Am. Jur. 2d Irrigation 88 44, 57, 76; 78 Am. Jur. 2d Waters 88
135, 195, 199.



Power of state to exact fee or require license for taking water from stream, 19 A.L.R.
649, 29 A.L.R. 1478.

Canal as attractive nuisance, 36 A.L.R. 162, 39 A.L.R. 486, 45 A.L.R. 982, 53 A.L.R.
1344, 60 A.L.R. 1444.

Easement for irrigation canal as breach of covenant against encumbrances, 64 A.L.R.
1499.

Irrigation ditch as charging purchaser of servient estate with notice of easement, 74
A.L.R. 1250.

Constitutionality of statutes relating to surface water, 85 A.L.R. 465.

Railroad company's right to permit construction of irrigation ditch over part of its right-of-
way, 94 A.L.R. 530, 149 A.L.R. 378.

Liability for overflow or escape of water from reservoir, ditch or artificial pond, 169
A.L.R. 517.

Right of riparian owner to construct dikes, embankments or other structures necessary
to maintain or restore bank of stream, 23 A.L.R.2d 750.

Liability of abutting landowner for injury to municipal employee engaged in constructing
or repairing sewers or drains, 58 A.L.R.3d 1085.

Extinguishment by prescription of natural servitude for drainage of surface waters,.
28 C.J.S. Drains 8§ 2 et seq.; 93 C.J.S. Waters 8§ 129, 210.
II. COMMUNITY ACEQUIAS.

Purpose in formation of community acequias. - Community acequias were formed or
maintained for the more effectual or convenient exercise of political power within certain
boundaries or localities, to whom the electors residing therein are, to some extent,
granted power to locally self-govern themselves. 1963-64 Op. Att'y Gen. No. 63-112.

Community acequias fall within definition of political subdivision. - The term
political subdivision is comprehensive and denotes any division of a state made by
proper authorities thereof, acting within their constitutional powers, for purposes of
carrying out a portion of those functions of state which by long usage and inherent
necessities of government have always been regarded as public, and community
acequias fall within this definition. 1963-64 Op. Att'y Gen. No. 63-112.

Community acequias have power of eminent domain. 1963-64 Op. Att'y Gen. No.
63-112.



Municipality has no power of eminent domain over community acequias since that
property is already devoted to a public use. 1963-64 Op. Att'y Gen. No. 63-112.

73-2-2. [Compensation for land taken; appraisers.]

If the owner or owners of lands, where a new ditch for an acequia is to be made, should
ask an exorbitant price as a compensation therefor, which shall not be satisfactory to
the owner or owners of such acequia, it shall be the duty of the probate judge of the
county in which it may occur, to appoint three skillful men of well-known honesty, to
make an appraisement thereof and fix the compensation.

History: Laws 1874, ch. 10, 8 2; C.L. 1884, § 18; C.L. 1897, § 24; Laws 1903, ch. 44, §
3; Code 1915, § 5738; C.S. 1929, § 151-408; 1941 Comp., 8 77-1402; 1953 Comp., §
75-14-2.

ANNOTATIONS

Cross-references. - For appraisal of land taken upon reconstruction of ditch, see 73-2-
57 to 73-2-62 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 26 Am. Jur. 2d Eminent Domain 88 77,
202, 206.

Exercise of eminent domain by private owner for purpose of irrigating land, 9 A.L.R.
583, 27 A.L.R. 519.

Eminent domain for irrigation, combination of public and private uses or purposes, 53
A.L.R. 19.

28 C.J.S. Drains 8§ 79 et seq.; 29A C.J.S. Eminent Domain § 286.

73-2-3. [Community of people constructing ditch on own land; land
not to be paid for.]

In case a community of people desire to construct a ditch or acequia in any part of the
state, and the constructors are the owners of all the land upon which said ditch or
acequia is constructed, in such case no one shall be bound to pay for said land, as all
the persons interested in the construction of said ditch or acequia are to be benefited by
it.

History: Laws 1851-1852, p. 189, § 7; C.L. 1865, ch. 1, 8 7; C.L. 1884, § 4; C.L. 1897,
8 4; Code 1915, § 5736; C.S. 1929, § 151-406; 1941 Comp., § 77-1403; 1953 Comp., 8
75-14-3.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters 8§ 339.
73-2-4. [Buildings obstructing irrigation prohibited.]

No inhabitant of this state shall have the right to construct any building of the
impediment of the irrigation of lands or fields, such as mills or any other property that
may obstruct the course of the water; as the irrigation of the fields should be preferable
to all others.

History: Laws 1851-1852, p. 189, § 2; C.L. 1865,ch. 1,8 2; C.L. 1884, § 1, C.L. 1897,
§ 1; Code 1915, § 5734; C.S. 1929, § 151-404; 1941 Comp., 8§ 77-1404; 1953 Comp., §
75-14-4.

ANNOTATIONS
Cross-references. - For penalty for obstructing use of water, see 72-8-3 NMSA 1978.

City may not condemn community acequia for use as street. - City may not
condemn community acequia in actual use for conducting water for irrigation of lands,
for use as a street or for widening a street. City of Albuquerque v. Garcia, 17 N.M. 445,
130 P. 118 (1913).

Equitable relief not always warranted. - Unlawful diversion of water from community
acequia or naked trespass unaccompanied with great or irreparable damage or mischief
will not warrant equitable relief. La Mesa Community Ditch v. Appelzoeller, 19 N.M. 75,
140 P. 1051 (1914).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 33.

28 C.J.S. Drains § 78.

73-2-5. [Ditch over land of another; easement by continuous use;
right of servient estate owner.]

Hereafter in all cases where there has been a continuous use of a ditch for the
purposes of irrigation, for five years, it shall be conclusively presumed as between the
parties, that a grant has been made by the owners of the land, upon which such ditch is
located, for the use of the same; provided, that nothing herein contained shall be
construed to prevent the owner of a servient estate from making any alterations, or
changes in the location, of any ditch upon his land, so long as such alteration or change
of location shall not interfere with the use of such ditch by the owner, or owners, of the
dominant estate or estates.

History: Laws 1933, ch. 65, 8 1; 1941, ch. 155, § 1; 1941 Comp., 8 77-1405; 1953
Comp., § 75-14-5.



ANNOTATIONS

Dominant owner entitled to use land water flows over. - Dominant owner is not
entitled only to beneficial use of the water; this section plainly defines the right acquired
as a grant by the dominant owner to use the land over which the right is claimed.
Archibeck v. Mongiello, 58 N.M. 749, 276 P.2d 736 (1954).

Alterations of dominant owner must alter subject of easement. - Alterations that
dominant estate owner may make to meet changed conditions of surrounding property
must be alterations of the subject of the easement itself, for it is the changed condition
of the surrounding property which has diminished enjoyment of the easement, and it is
alteration of that easement which can render easement effectual. Posey v. Dove, 57
N.M. 200, 257 P.2d 541 (1953).

Dominant owner may not burden servient tenement nor change character of
servitude. - As the right to the ditch or other artificial watercourse is an easement, no
change can be made against landowner over whose land the ditch passes that is
burdensome to the servient tenement or that changes the character of the servitude;
even if enlargement or change would benefit servient estate, the owner thereof has a
right to be his own judge of whether he will permit it. Posey v. Dove, 57 N.M. 200, 257
P.2d 541 (1953).

Section is not applicable to ditches used solely for drainage purposes. Archuleta v.
Jacquez, 103 N.M. 254, 704 P.2d 1130 (Ct. App. 1985).

Proviso does not control prior easement. - The 1941 amendment to this section,
which added the proviso, was not controlling where easement was established prior to
its enactment. Archibeck v. Mongiello, 58 N.M. 749, 276 P.2d 736 (1954).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 29, 30; 45 Am. Jur. 2d Irrigation 88 77, 78, 101.

Character of easement in respect of water as one in gross or appurtenant, 89 A.L.R.
1187.

Agreement in respect of water rights in stream as creating a mere personal obligation,
covenant running with the land or an easement, 127 A.L.R. 835.

Assignability and divisibility of easement in gross or license in respect of land or water,
130 A.L.R. 1253.

Rights and duties of owners inter se with respect to upkeep and repair of water
easement, 169 A.L.R. 1147.

28 C.J.S. Drains 8§ 59; 94 C.J.S. Waters 88 349, 350.



73-2-6. [Disturbing course of ancient acequia prohibited.]

The course of ditches or acequias established prior to July 20, 1851, shall not be
disturbed.

History: Laws 1851-1852, p. 189, § 8; C.L. 1865, ch. 1, § 8, C.L. 1884, § 5; C.L. 1897,
§ 5; Code 1915, § 5732; C.S. 1929, § 151-402; 1941 Comp., 8§ 77-1406; 1953 Comp., §
75-14-6.

ANNOTATIONS

Intent of section. - Section was enacted primarily for protection of ditches from outside
trespassers, it was intended as a guarantee against destruction or disturbance of
ditches then in existence. Candelaria v. Vallejos, 13 N.M. 146, 81 P. 589 (1905).

Section prohibits changing course or combining ditches. - Commissioners (see 73-
2-12 NMSA 1978) have no power to change the course of a ditch, or combine two, if the
ditches were established prior to 1851. 1929-30 Op. Att'y Gen. 261. But see 73-2-56
NMSA 1978.

Section has no application to ditches constructed after its enactment. Candelaria
v. Vallejos, 13 N.M. 146, 81 P. 589 (1905).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

73-2-7. [Ownership of ditches; use of water; payment.]

All acequias, public or private, when completed, shall be the property of the persons
who may have completed such acequias or ditches, and no person or persons who may
desire to use the waters of such acequias or ditches shall be allowed so to do without
the consent of a majority of the owners of such acequias or ditches, and upon payment
of a share proportionate to the primary cost of such acequia or ditch to the amount of
the land proposed to be irrigated, or the quantity of water proposed to be used:
provided, that the provisions of this section shall not apply to any acequias or ditches,
public or private, that may pass from the limits of any one county to within the lines of
any other county.

History: Laws 1882, ch. 30, 8 1; C.L. 1884, § 15; C.L. 1897, § 21; Code 1915, § 5733;
C.S. 1929, § 151-403; 1941 Comp., 8§ 77-1407; 1953 Comp., § 75-14-7.

ANNOTATIONS

Section recognizes only two methods of acquiring right in ditch: first, by initial
joinder of landowners in construction of the ditch and contributing cash or labor, or both;



and second, by consent of owners of said ditch and payment for carrier space in the
ditch. Holmberg v. Bradford, 56 N.M. 401, 244 P.2d 785 (1952).

Second method required where landowner has additional acreage to irrigate. -
New landowner or one who has additional acreage that could be irrigated from
community ditch has no right to additional interest in the ditch until he has secured
consent of majority of the owners of said ditch and has arranged to pay for additional
carrier space in the ditch. Holmberg v. Bradford, 56 N.M. 401, 244 P.2d 785 (1952).

Ownership of ditch and water separate rights. - Rights of ownership of the ditch are
rights separate and apart from rights of ownership of water that the ditch conveys.
Holmberg v. Bradford, 56 N.M. 401, 244 P.2d 785 (1952).

Owners may not hold rights to surplus waters. - If ditch carried double the amount of
water claimed by original appropriators, or which they intended to use, such surplus
waters could not be divided into water rights and parceled out to members, to be held
by them for sale or speculation. State ex rel. Community Ditches v. Tularosa
Community Ditch, 19 N.M. 352, 143 P. 207 (1914).

Owner of community ditch has in effect an easement for purpose of transporting
water. Holmberg v. Bradford, 56 N.M. 401, 244 P.2d 785 (1952).

Courts cannot readjust shares in interest in community ditch corporation in
proportion to water rights of the landowners using the ditch, or in proportion to number
of acres irrigated by each, as that would in effect destroy vested property rights and
create new property rights. Holmberg v. Bradford, 56 N.M. 401, 244 P.2d 785 (1952).

Property rights recognized by section secure. - While this section and 73-2-14
NMSA 1978 contain some language which might appear conflicting, the latter section
merely provides two alternative methods of voting, and does not destroy any property
rights which this section recognized. Holmberg v. Bradford, 56 N.M. 401, 244 P.2d 785
(1952).

Reallocated use of easement proper. - When the district court changed the ditch
rotation cycle from eighteen days to fifteen days, it did not divest owner of its real
property interest in the ditch structure, which owner still owns jointly with another as
tenants in common. The court simply reallocated usage of the easement for water flow
through the ditch in conformity with the particular purpose for which the ditch was
created, through an exercise of the court's equitable power so that the easement
satisfied the purpose for which it was created. Olson v. H & B Properties, Inc., 118 N.M.
495, 882 P.2d 536 (1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 3, 4, 31, 32, 48, 50; 45 Am. Jur. 2d Irrigation 88§ 52, 55.

28 C.J.S. Drains 8 75; 93 C.J.S. Waters §8 1, 129.



73-2-8. [Control and management of ditches crossing county line.]

Where any acequia or ditch, public or private, passes from within the limits of any one
county, to within the lines of any other county, such acequias or ditches within the
proper precincts of their respective counties shall be under the exclusive control and
management of the officers of such precincts and counties.

History: Laws 1882, ch. 30, 8§ 2; C.L. 1884, § 16; C.L. 1897, § 22; Code 1915, § 5752;
C.S. 1929, § 151-422; 1941 Comp., § 77-1408; 1953 Comp., § 75-14-8.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 77 Am. Jur. 2d Venue § 18.

28 C.J.S. Drains 8 9.

73-2-9. [Public ditches or acequias; declaration.]

All rivers and streams of water in this state, known prior to January 7, 1852, as public
ditches or acequias, are established and declared to be public ditches or acequias.

History: Laws 1851-1852, p. 277,8 1; C.L. 1865, ch. 1,8 9; C.L. 1884, § 6; C.L. 1897,
§ 6; Code 1915, § 5731; C.S. 1929, § 151-401; 1941 Comp., 8§ 77-1409; 1953 Comp., §
75-14-9.

ANNOTATIONS

Cross-references. - For provision that natural waters are public waters, see 72-1-1
NMSA 1978.

Section has no application to stream like the Rio Grande, but refers to ditches or
natural watercourses used as acequias that have become subjected to ownership, and
upon which labor is expended for appropriation and irrigation. Albuquerque Land &
Irrigation Co. v. Gutierrez, 10 N.M. 177, 61 P. 357 (1900), aff'd, 188 U.S. 545, 23 S. Ct.
338, 47 L. Ed. 588 (1903).

State legislation may not destroy United States' riparian rights. - In the absence of
specific authority from congress, a state cannot by legislation destroy the right of the
United States, as owner of lands bordering on a stream, to the continued flow of its
waters. United States v. Rio Grande Dam & Irrigation Co., 174 U.S. 690, 19 S. Ct. 770,
43 L. Ed. 1136 (1899).

Community acequias are public acequias within the meaning of this section. State ex
rel. Black v. Aztec Ditch Co., 25 N.M. 590, 185 P. 549 (1919).



Community bylaw cannot contravene section. - Members of a community ditch
system cannot adopt a bylaw in contravention of statute. State ex rel. Black v. Aztec
Ditch Co., 25 N.M. 590, 185 P. 549 (1919).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

73-2-10. [Plants on banks of public ditches; ownership.]

All plants of any description growing on the banks of said ditches, or acequias, shall
belong to the owners of the land through which said ditches or acequias run.

History: Laws 1851-1852, p. 277, § 16; C.L. 1865, ch. 1, § 24; C.L. 1884, § 11; C.L.
1897, 8§ 17; Code 1915, § 5745; C.S. 1929, § 151-415; 1941 Comp., 8 77-1410; 1953
Comp., § 75-14-10.

ANNOTATIONS

Acequia as boundary. - Description in a written instrument calling for acequia as a
boundary carries title to the center of the acequia. Tagliaferri v. Grande, 16 N.M. 486,
120 P. 730 (1911).

73-2-11. [Community ditches constituted bodies corporate; entire
ditch considered one; separate ditches.]

All community ditches or acequias shall for the purposes of this article be considered as
corporations or bodies corporate, with power to sue or to be sued as such. And every
one of said community ditches beginning at the dam or entrance of the water, in
continued course to the end of the same, shall be considered as one ditch or acequia
only, to be superintended by three commissioners and one mayordomo as now
provided by law, except that where two community ditches or more take water from a
common ditch or head, they shall be and remain separate and under separate
management.

History: Laws 1895, ch. 1, 8 1; C.L. 1897, § 8; Laws 1903, ch. 98, § 1; Code 1915, §
5744; C.S. 1929, § 151-414; 1941 Comp., 8 77-1411; 1953 Comp., 8 75-14-11.

ANNOTATIONS
Cross-references. - For meaning of "community ditch," see 73-2-27 NMSA 1978.

For status of community ditch associations as political subdivisions of state, see 73-2-28
NMSA 1978.

For apportionment of water when two ditches obtain water from same source, see 73-2-
47 NMSA 1978.



Meaning of "this article". - The term "this article" refers to 73-2-1 to 73-2-4, 73-2-6 to
73-2-12, 73-2-14, 73-2-16 to 73-2-21, 73-2-25, 73-2-27, 73-2-30 to 73-2-55 and 73-2-63
NMSA 1978.

Community ditches are domestic corporations. - Community ditches or acequias are
as much domestic corporations as are drainage districts organized under the provisions
of 73-6-1 NMSA 1978 et seq. In re Dexter-Greenfield Drainage Dist., 21 N.M. 286, 154
P. 382 (1915).

Acequias are political subdivisions. - Acequia is a form of public corporation and
gualifies as a political subdivision of the state. 1964 Op. Att'y Gen. No. 64-95.

Acequias have powers expressly delegated or necessarily implied. - Like all other
political subdivisions, an acequia is competent to exercise whatever powers the
legislature has delegated to it, expressly, or by necessary implication. 1964 Op. Att'y
Gen. No. 64-95.

Ditch corporations are involuntary public quasi-corporations, with no powers
except those expressly conferred by statute or such as are impliedly necessary to the
performance of those statutory powers. Candelaria v. Vallejos, 13 N.M. 146, 81 P. 589
(1905).

Community ditches belong to a class of corporations known as public involuntary quasi
corporations that exist under general laws of the state, which apportion its territory into
local subdivisions for the purpose of civil and governmental administration, and impose
on the people residing in said several subdivisions precise and limited public duties and
clothe them with restricted corporate functions, coextensive with the duties devolved
upon them. 1963-64 Op. Att'y Gen. No. 63-112.

Community ditch corporations exist for administrative purposes only and have the
power to tax the holders of water rights for services and improvements. 1963-64 Op.
Att'y Gen. No. 63-112.

Words "for the purposes of this act [article]" are words of limitation, and such
corporations so created have and possess no powers not thereby either expressly or
impliedly granted them. Snow v. Abalos, 18 N.M. 681, 140 P. 1044 (1914).

Acequia has no power to acquire or hold title to water rights. Snow v. Abalos, 18
N.M. 681, 140 P. 1044 (1914).

No power to litigate them in lieu of individual owner. - Section for administrative
convenience gave legal status to community ditches in order to facilitate distribution of
waters and maintenance of ditches and laterals. It did not attempt to interfere with rights
theretofore owned by the individual, and the individual is a proper and necessary party
in an action for adjudication of water rights, where such rights are exercised through a
community ditch. Snow v. Abalos, 18 N.M. 681, 140 P. 1044 (1914).



No power to bind owner to judgment. - While a community acequia does not own
water rights of individual consumers, where community acequia enjoins another such
acequia from diverting water, such judgment is not subject to attack, although
erroneous, but individual consumers under the acequia, not parties to the suit, are not
bound by the injunction. Acequia Del Llano v. Acequia De Las Joyas Del Llano Frio, 25
N.M. 134, 179 P. 235 (1919).

Community may represent members in other common-interest situations. -
Community ditch may represent its members before court where parties represented
have common interest with community body, interests of body are not antagonistic to
those of members and no issue is raised as to respective water rights of individual
users. La Luz Community Ditch Co. v. Town of Alamogordo, 34 N.M. 127, 279 P. 72
(1929).

Community acequia has right to condemn right-of-way for a ditch. City of
Albuquerque v. Garcia, 17 N.M. 445, 130 P. 118 (1913).

Community acequia has right to borrow funds. - Borrowing of funds by community
ditch to improve, rehabilitate or extend its facilities for irrigation is necessarily implied
from powers granted to it. 1964 Op. Att'y Gen. No. 64-95 (opinion rendered prior to
adoption of 73-2-22 NMSA 1978).

Since an acequia is a political subdivision of the state, 72-14-29 NMSA 1978 expressly
approves lending of funds to it provided that the acequia conforms in all necessary
respects with the statutory scheme governing it and that the purpose of the loan is one
permitted by 72-14-29 NMSA 1978. 1964 Op. Att'y Gen. No. 64-95.

Community acequia may change course of ditch. - Section does not confer upon
officer or majority interested in ditches thereby incorporated, any powers as to changing
ancient course of the same against consent of owners to be injuriously affected by such
change. Candelaria v. Vallejos, 13 N.M. 146, 81 P. 589 (1905) But see 73-2-56 NMSA
1978.

There can be but one community corporation for each acequia, which may sue or
be sued only when officers are elected according to law. State ex rel. Community
Ditches v. Tularosa Community Ditch, 19 N.M. 352, 143 P. 207 (1914).

Ditch held as tenancy in common. - When a community ditch at the lower end of
another ditch has either by contract or condemnation enlarged the upper ditch,
ownership along the line of the common ditch must be that of tenancy in common,
which would entitle the lower ditch to work, repair and maintain the common ditch to
same extent as the owners of the upper ditch. Halford Ditch Co. v. Independent Ditch
Co., 22 N.M. 169, 159 P. 860 (1916).



Description in a written instrument calling for acequia as boundary carries title, in
absence of words importing a different intention, to the center of the acequia. Tagliaferri
v. Grande, 16 N.M. 486, 120 P. 730 (1911).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters § 339.

73-2-12. Officers, election, bonds and vacancies in certain counties.

The officers of such community ditches or acequias shall consist of three
commissioners and one mayordomo or superintendent, each of whom shall be the
owner of an interest in the ditch or the water therein. The officers shall be elected
biennially on the first Monday of December of the odd numbered years and shall
assume the duties of their office not later than the first Monday of the following January.
On or before the first Monday of January, the commissioners shall organize by election
of one of their number as chairman, another as secretary and another as treasurer. The
treasurer shall be required to give a bond to the state in a sum to be fixed by the
commissioners. The mayordomo shall also be required to give a bond to the state in a
sum to be fixed by the commissioners. The condition of the bonds [is] to be for the
accounting of all money coming into their hands by virtue of their offices and for the
faithful performance of their respective duties. In the event of a vacancy in the office of
mayordomo, the commissioners shall have power to appoint a mayordomo or
superintendent to hold office until his successor is elected and qualified.

History: Laws 1895, ch. 1, 8 2; C.L. 1897, § 9; Code 1915, § 5746; C.S. 1929, § 151-
416; 1941 Comp., § 77-1412; 1953 Comp., § 75-14-12; Laws 1987, ch. 64, § 1.

ANNOTATIONS

Cross-references. - For special provisions governing acequias in certain counties, see
73-3-1 to 73-3-11 NMSA 1978.

The 1987 amendment, effective June 19, 1987, added the present catchline; divided
the former first sentence into two sentences; in the present second sentence,
substituted "biennially” for "annually" and inserted "of the odd numbered years"
following "December"; deleted "as herein before provided" from the end of the last
sentence; and made minor stylistic changes.

Officers not elected according to law not de jure. - Officers of community ditches or
acequias become such only by strict compliance by members of the community with the
law which provides for election of such officers. If pretended officers are elected in a
way or manner not authorized by law, such officers do not become de jure officers of
the statutory corporation. State ex rel. Community Ditches v. Tularosa Community
Ditch, 19 N.M. 352, 143 P. 207 (1914).



Mayordomo officer of political subdivision for social security purposes. -
Mayordomo of a community ditch association is considered an officer of a political
subdivision of the state for social security coverage purposes. 1970 Op. Att'y Gen. No.
70-46.

Mayordomo's official capacity should not be questioned for lack of bond. 1915-16
Op. Att'y Gen. 359.

73-2-13. [Vacancies in office of commissioner.]

In case a vacancy shall occur among the commissioners of any community ditch or
acequia, by death, resignation or otherwise, the remaining commissioners or
commissioner shall fill such vacancy by appointment, and those appointed shall hold
their offices until their successors are regularly elected and qualified.

History: Laws 1919, ch. 116, § 1; C.S. 1929, § 151-502; 1941 Comp., § 77-1413; 1953
Comp., § 75-14-13.

ANNOTATIONS

Cross-references. - For vacancies in certain counties, see 73-3-1 NMSA 1978.

73-2-14. Ditch elections; votes.

The election for acequia or community ditch officers under this article shall be held by
the outgoing commissioners under rules and regulations to be prescribed by them. Only
those having water rights in the acequia or ditch and who are not delinquent in the
payment of their assessments, and fail to [sic] proffer such delinquent assessment at
the time they offer to vote, shall be allowed to vote; but votes may be cast by written
proxy and shall be in proportion to the interest of the voter in the ditch or water, or in
proportion to the number or amount of his water rights.

History: Laws 1895, ch. 1, 8 3; C.L. 1897, § 10; Code 1915, § 5753; Laws 1921, ch.
129, 8 1; C.S. 1929, § 151-423; 1941 Comp., 8 77-1414; 1953 Comp., § 75-14-14.

ANNOTATIONS
Cross-references. - For elections in certain counties, see 73-3-3 NMSA 1978.
Compiler's note. - The 1915 Code compilers omitted a proviso which read: "Provided,
That the owners of any community ditch, which is not now under the direction of
commissioners, shall select persons (not more than three) to hold the first election

under the provisions hereof."

The bracketed word "[sic]" was inserted following "and fail to" because the sentence as
it reads seems to allow those who "fail to proffer" their assessments to vote.



Meaning of "this article". - The term "this article" refers to 73-2-1 to 73-2-4, 73-2-6 to
73-2-12, 73-2-14, 73-2-16 to 73-2-21, 73-2-25, 73-2-27, 73-2-30 to 73-2-55 and 73-2-63
NMSA 1978.

Voting power proportional to voter's interest. - In election of acequia commissioners,
voting power is in proportion to voter's interest. 1915-16 Op. Att'y Gen. 323.

Interest is amount of water owned and used. - Each water user shall vote at these
elections in proportion to amount of water he owns and which he has used during the
preceding year. If he owns more water than he used upon his land, he is restricted in his
voting to water rights actually used by him. 1921-22 Op. Att'y Gen. 105.

Amount of work done has nothing to do with the right to vote, which is determined
by writ of measurement by which interests are established. 1921-22 Op. Att'y Gen. 105.

Domestic use might not be considered. - Domestic use is so small, when compared
to the other use to which water is applied by appropriator, that legislature possibly did
not take such use into consideration in regulating right to vote. State ex rel. Community
Ditches v. Tularosa Community Ditch, 19 N.M. 352, 143 P. 207 (1914).

Section does not destroy recognized property rights. - This section merely provides
two alternative methods of voting; it does not destroy any property rights which 73-2-7
NMSA 1978 recognizes. Holmberg v. Bradford, 56 N.M. 401, 244 P.2d 785 (1952).

Corporation nonentity where election provisions not followed. - Where pretended
community corporation was not the community corporation created by statute and
authorized to administer the affairs of the community acequia by reason of
noncompliance with statutory provisions for election of officers, such pretended
corporation was a nonentity, without interest in suit to oust another from control of
acequia. State ex rel. Community Ditches v. Tularosa Community Ditch, 19 N.M. 352,
143 P. 207 (1914).

73-2-15. [Failure to hold election; calling of special election.]

In case no election shall be held of commissioners of any community ditch or acequia
on the first Monday of December as provided by law, the commissioners holding office
during the preceding year shall call and hold an election as soon as practicable
thereafter, and give at least five days notice thereof by posting not less than six notices
on the line of said ditch or acequia, stating the place and time of the election; said
election to be conducted in the manner provided for the regular annual elections, and
under existing provisions of law relative to such elections and the votes thereat. In case
the commissioners shall refuse or neglect to call and hold said elections within a
reasonable time, any three or more of those entitled to vote thereat may call such
election and hold the same in the manner and under the provisions aforesaid, and the
three persons receiving the highest number of votes at such election shall be the



commissioners of the said ditch or acequia until their successors are regularly elected
and qualified.

History: Laws 1919, ch. 116, § 2; C.S. 1929, § 151-503; 1941 Comp., § 77-1415; 1953
Comp., § 75-14-15.

ANNOTATIONS

Cross-references. - For publication in lieu of posting, see 14-11-12 NMSA 1978.
73-2-16. [Mayordomo; disqualifications.]

It shall be prohibited to elect or appoint as mayordomo of acequias or public road
supervisor all persons of ill-health, of a notable malady, or who are demented or of

unsound mind or who are lame either in one leg or both or one arm or both, and
furthermore all persons who are exempted by law from paying road taxes.

History: Laws 1891, ch. 90, 8 1; C.L. 1897, § 50; Code 1915, § 5747; C.S. 1929, § 151-
417; 1941 Comp., 8 77-1416; 1953 Comp., § 75-14-16.

ANNOTATIONS
Public road supervisor. - The office of road supervisor was abolished by Laws 1912,
ch. 54, 8 9, and the latest law levying a road tax was repealed by Laws 1927, ch. 44, §

1. The present position of road supervisor, provided for in 67-4-5 NMSA 1978, was
created by Laws 1921, ch. 135, § 3.

73-2-17. [Appointment of disqualified persons void.]

All appointments made in conflict with the preceding section [73-2-16 NMSA 1978] are
hereby declared void and of no effect.

History: Laws 1891, ch. 90, § 2; C.L. 1897, § 51, Code 1915, § 5748; C.S. 1929, § 151-
418; 1941 Comp., § 77-1417; 1953 Comp., § 75-14-17.

73-2-18. [Pay of mayordomo; determination.]

The pay and other perquisites of the mayordomos shall be determined by a majority of
the owners of the land irrigated by said ditch or acequia.

History: Laws 1851-1852, p. 277, 8§ 4; C.L. 1865, ch. 1, § 12; C.L. 1884, § 29; C.L.
1897, 8§ 31; Code 1915, § 5749; C.S. 1929, § 151-419; 1941 Comp., 8 77-1418; 1953
Comp., 8 75-14-18.

ANNOTATIONS



Cross-references. - For compensation of mayordomo in certain counties, see 73-3-2
NMSA 1978.

Compiler's note. - The word "mayordomos” was substituted for "overseers" in the
Compiled Laws of 1897 to conform to 73-2-12 NMSA 1978, providing for election of
commissioners and a mayordomo.

73-2-19. [Mayordomo may not lease land irrigated by ditch.]

It shall be unlawful for any mayordomo or mayordomos of acequias, to take on shares,
care for, or rent or lease any lands, lots or alfalfa fields under irrigation within the ditches
for which they are mayordomos, during the time that they are said mayordomos,
besides those lands actually belonging to them as their own property or that of their
wives.

History: Laws 1899, ch. 73, § 1, Code 1915, § 5750; C.S. 1929, § 151-420; 1941
Comp., 8 77-1419; 1953 Comp., § 75-14-19.

73-2-20. [Mayordomo leasing lands; penalty.]

Any violation of the preceding section [73-2-19 NMSA 1978] shall be considered a
misdemeanor, and be punishable upon conviction by imprisonment in the county jail for
not less than thirty days nor more than six months, or by a fine of not less than $25.00
nor more than $100 or both, at the discretion of the court.

History: Laws 1899, ch. 73, 8§ 2; Code 1915, § 5751; C.S. 1929, § 151-421; 1941
Comp., 8 77-1420; 1953 Comp., § 75-14-20.

73-2-21. Commissioners' powers and duties; mayordomo's duties.

The commissioners shall assess fatigue work or tasks of all parties owning water rights
in said community ditches or acequias, and shall have power to contract and be
contracted with and also to make all necessary assessments to provide funds for the
payment of the salary of the mayordomo and other legitimate expenses incident to the
proper conduct and maintenance of the acequias under their charge, and also to make
contracts for obtaining water for irrigation purposes in connection with their ditches,
such contracts to be ratified by a vote of a majority of the owners of water rights in said
ditches, and shall have general charge and control of all affairs pertaining to the same,
together with the power to receive money in lieu of said fatigue or task work at a price to
be fixed by them, and shall, immediately upon taking office, provide bylaws, rules and
regulations not in conflict with the laws of the state for the government of said ditch or
acequia, and a printed copy thereof shall be furnished to each owner of a water right in
said ditch. The mayordomo or superintendent shall, under the direction of said
commissioners, be the executive officer of said ditch, and have the superintendence of
all work thereon and the distribution of the waters thereof, with the collection of fines, if
any, and of amounts to be paid in lieu of fatigue or task work, and shall perform such



other duties in connection with said ditch as may be prescribed by the rules and
regulations of the same, or as may be directed by the commissioners; said mayordomo
shall make full written reports of all money received, expended and how expended, and
of all his doings as such officer, to the commissioners of said ditch, semiannually, on the
first Monday in June and the last Monday of September; provided, further, that the
mayordomo shall make such further, reports as may be required by said ditch
commissioners. The treasurer of said ditch commissioners shall make such reports to
the ditch commissioners of the money received, expended and how expended, and kept
in his custody of [as] such treasurer, and of all his doings as such officer as are herein
required of the mayordomo. The commissioners shall receive and pass upon the reports
of the mayordomo and the treasurer herein provided for before their term of office
expires, and if the same are found to be true and correct, they shall approve them,
otherwise they shall reject them, respectively. All proceedings of the commissioners
relating to all subjects whatsoever shall be reduced to writing in a book or books kept for
that purpose, and all books and papers so kept by said commissioners and all reports
made, filed or kept as herein required shall always be and remain public property, and
shall be subject to the inspection of all persons therein concerned.

History: Laws 1895, ch. 1, 8§ 4; 1897, ch. 44, 8 1; C.L. 1897, § 11; Laws 1903, ch. 44, §
1; Code 1915, § 5754; C.S. 1929, § 151-424; 1941 Comp., § 77-1421; Laws 1945, ch.
47,8 1; 1953 Comp., § 75-14-21; Laws 1977, ch. 247, § 198; 1981, ch. 337, § 1.

ANNOTATIONS
Cross-references. - For penalties against delinquent owners, see 73-2-25 NMSA 1978.

For commissioners' duties in connection with apportionment of waters supplying two or
more ditches, see 73-2-47 to 73-2-51 NMSA 1978.

For duties of ditch officers in certain counties, see 73-3-4 NMSA 1978.

Bracketed material. - The bracketed material in this section was inserted by the
compiler as the apparently intended term. It was not enacted by the legislature and is
not a part of the law.

The 1977 amendment rewrote the section heading, which formerly read
"Commissioners; powers and duties; expenses; contracts; fatigue work; rules and
regulations; duties of mayordomo," and substituted "secretary of finance and
administration" for "state comptroller" near the end of the last sentence.

The 1981 amendment deleted the former second paragraph which read "The books,
records and accounts of both the mayordomo and commissioners shall be audited by
an auditor approved by the secretary of finance and administration at least once each
year" and, in the third sentence in the remaining language, substituted "money" for
"moneys" and "of " for "as" following "custody."



Ditch corporations are involuntary public quasi-corporations, with no powers
except those expressly conferred by statute or such as are impliedly necessary to the
performance of those statutory powers. Candelaria v. Vallejos, 13 N.M. 146, 81 P. 589
(1905).

Legal expenses of controversy between commissioners proper expense. -
Expense incurred, consisting of attorney's fees and costs in controversy between
certain commissioners of a community ditch corporation, is a proper expense to be paid
by water users in proportion to their interests in the ditch. State ex rel. Sanchez v.
Casados, 27 N.M. 555, 202 P. 987 (1921).

Proper to make assessment to repay certain loan. - This section and 73-2-56 NMSA
1978, taken together, entitle commissioners to make an assessment for repayment of a
loan directed to the change of location, expansion or reconstruction of a community
ditch. 1964 Op. Att'y Gen. No. 64-95 (opinion rendered before enactment of 73-2-22
NMSA 1978).

Bylaw allocating repair payments invalid. - Bylaw of a ditch company which provides
that those farther from the inlet contribute a greater portion for repairs than those nearer
the inlet is invalid. State ex rel. Black v. Aztec Ditch Co., 25 N.M. 590, 185 P. 549
(1919).

Commissioners possess power to make new regulations without consulting the
voters who have elected them. 1915-16 Op. Att'y Gen. 323.

Standard for water distribution is beneficial use. - Mayordomo must distribute
acequia water according to beneficial use by ditch owners. Acreage of land with water
rights is controlling factor in apportioning water to members of acequia association, but
other matters may also be considered. 1974 Op. Att'y Gen. No. 74-23.

73-2-22. [Acequia and community ditch associations; borrowing
money; contracting indebtedness; security for payment.]

All acequia and community ditch associations are authorized to borrow money and
otherwise contract indebtedness for the purposes of the district and, without limitation of
the generality of the foregoing, to borrow money and accept grants from the United
States, or from any corporation or agency created or designated by the United States,
and, in connection with any such loan or grant, to enter into agreements as the United
States or such corporation or agency may require, and to issue its notes or obligations
therefor, and to secure the payment thereof by mortgage, pledge or deed of trust
covering any of its property, assets, rights, privileges, licenses, rights-of-way,
easements, revenues, income and assessments.

History: 1953 Comp., 8 75-14-21.1, enacted by Laws 1965, ch. 183, § 1.

ANNOTATIONS



Borrowing power necessarily implied. - Borrowing of funds by a community ditch to
improve, rehabilitate or extend its facilities for irrigation is necessarily implied from the
powers granted to it. 1964 Op. Att'y Gen. No. 64-95 (opinion rendered before enactment
of this section).

Law reviews. - For article, "New Mexico Water Law: An Overview and Discussion of
Current Issues," see 22 Nat. Resources J. 1045 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 53 Am. Jur. 2d Mechanics' Liens 88 56,
115.

28 C.J.S. Drains 88 6, 79; 94 C.J.S. Waters § 339.

73-2-22.1. Acequia and community ditch associations; additional
powers; water rights acquisition; nonforfeiture.

A. Any acequia or community ditch association has the power to acquire and hold
property and water rights and transfer and use the property and water rights so acquired
pursuant to law.

B. The rights of an acequia or community ditch association to the waters of the acequia
or association or their use or the lands and property owned by the acequia or
association shall not be lost by the acequia or community ditch association by
prescription or adverse possession or for nonuse of waters except as provided in
Section 72-5-28 NMSA 1978.

History: 1978 Comp., 8 73-2-22.1, enacted by Laws 1987, ch. 352, § 1.
73-2-23. [Reimbursement of commissioner's expenses.]

The commissioner of each acequia shall be entitled to actual expenses incurred while in
the performance of their [his] duties. Provided that the maximum rates which may be
allowed for travel by privately owned conveyances shall be eight (8) cents per mile and
provided further that if more than one commissioner shall travel in the same privately
owned conveyances such mileage shall be charged but once.

History: 1941 Comp., 8 77-1421a, enacted by Laws 1945, ch. 46, 8§ 1; 1953 Comp., 8
75-14-22.

ANNOTATIONS

Bracketed material. - The bracketed material was inserted by the compiler; it was not
enacted by the legislature and is not a part of the law.



73-2-24. [Maximum charge in lieu of fatigue work; excepted
counties.]

That hereafter in this state the commissioners of community ditches when receiving
money in lieu of fatigue work or tasks, shall not fix the price of such work or task at a
greater rate than one dollar and fifty cents ($1.50) per day, for one person's labor, nor at
a greater rate than three dollars ($3.00) per wagon, scraper or plow with team of horses
and man per day, when that sort of work is called for. This act [this section] shall not
apply to the counties of San Miguel, Torrance, Lincoln, Otero, Taos, Rio Arriba and

Quay.

History: Laws 1921, ch. 111, § 1; C.S. 1929, § 151-464; 1941 Comp., 8 77-1422; 1953
Comp., § 75-14-23.

ANNOTATIONS

Meaning of "this act [this section]". - Laws 1921, ch. 111, contains only three
sections: Section 1 is the substantive provision (this section), Section 2 repeals all
conflicting provisions and Section 3 declares an emergency.

73-2-25. Persons delinquent not to use water; penalty.

No person who has, after due notice, failed or refused to do his work, or pay the amount
assessed against him in lieu of the work upon the acequia or ditch, shall be allowed to
take or use any water from the same or any contra acequia or lateral thereof, while
default on the payment of failure to do work continues. Any person who continues to
take or use any water after having been given notice of failure or refusal to do his work,
or pay the amount assessed against him in lieu of the work shall pay a civil penalty for
the benefit of the ditch or acequia of not less than one hundred dollars ($100) nor more
than two hundred dollars ($200). The penalty may be recovered in an action by the ditch
officials before the magistrate court in the county where the ditch is located.

History: Laws 1895, ch. 1, 8 5; C.L. 1897, § 12; Code 1915, § 5755; C.S. 1929, § 151-
425; 1941 Comp., 8§ 77-1423; 1953 Comp., 8§ 75-14-24; Laws 1977, ch. 184, § 1.

ANNOTATIONS

Cross-references. - For penalty for failure to furnish laborers required by mayordomo,
see 73-2-31 NMSA 1978.

For disposition of fines and forfeitures, see 73-2-32 NMSA 1978.

For provisions governing certain counties, see 73-3-5 and 73-3-6 NMSA 1978.



The 1977 amendment substituted the present section heading for "Default in work or
payments - Use of water denied," added the last two sentences and made minor
changes in phraseology in the first sentence.

Generally as to remedy provided by section. - No remedy is provided for collection of
assessments levied by acequia commissioners except the deprivation of delinquent
party of the right to the use of water until payment is made. If party, after default and
notice to quit takes and uses water, he is guilty of a misdemeanor. La Mesa Community
Ditch v. Appelzoeller, 19 N.M. 75, 140 P. 1051 (1914)(decided before 1977 amendment
of this section and the enactment of 73-2-26 NMSA 1978).

Community officers are necessarily confined to remedy given. La Acequia de San
Rafael del Guique v. Lopez, 72 N.M. 349, 383 P.2d 826 (1963)(decided before 1977
amendment).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 96.

73-2-26. Actions for collection of assessments.

Whenever any person, after due notice, has failed to do his work or has failed to pay
any amount assessed against him on any acequia or ditch, the mayordomo or
superintendent of the acequia or ditch may bring a civil action for collection of the
amount assessed. The magistrate courts and the district courts have concurrent
jurisdiction in these actions and the actions may be brought in either forum at the
election of the ditch officials. If the ditch officials engage the services of an attorney to
assist in the collection of the assessments, the court shall charge the offending party
with a reasonable amount for attorney fees incurred in the collection, if the ditch officials
prevail in the action. Any person who continues to take or use water from the acequia or
ditch without paying the assessments and attorney fees as set by a judgment under this
section shall pay a civil penalty for the benefit of the ditch or acequia of not more than
two hundred dollars ($200). The penalty may be recovered in an action by the ditch
officials before the court in the county where the acequia or ditch is located.

History: 1953 Comp., § 75-14-24.1, enacted by Laws 1963, ch. 29, § 1; 1977, ch. 184,
8§ 2.

ANNOTATIONS

The 1977 amendment deleted "in the state" preceding "the mayordomo" and deleted
"in the courts of this state"” following "civil action” in the first sentence, substituted the
present second sentence for the former second sentence which read: "Justices of the
peace have jurisdiction in these actions whenever the amount claimed is two hundred
dollars ($200) or less, exclusive of interest and costs" and added the last three
sentences.



No action for assessment made under former law. - An action cannot be maintained
under this section for assessments made prior to its enactment. Any assessment due
prior to that time will have to be collected by refusing the use of water to the delinquent
user (see 73-2-25 NMSA 1978). 1967 Op. Att'y Gen. No. 67-47.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 120 et seq.
73-2-27. [Ditches to which applicable.]

The provisions of these sections shall apply only to such ditches as have been
heretofore and are now known and regarded as community ditches, under the laws of
this state; and under the provisions of said sections, shall be construed to mean such
ditches as are not private, and such as are not incorporated under the laws of this state
or of some other state or territory, and are held and owned by more than two owners as
tenants in common, or joint tenants.

History: Laws 1895, ch. 1, 8 8; C.L. 1897, § 14; Code 1915, § 5756; C.S. 1929, § 151-
426; 1941 Comp., § 77-1424; 1953 Comp., § 75-14-25.

ANNOTATIONS

Meaning of "these sections"” and "said sections". - The words "these sections" and
"said sections" were substituted by the 1915 compilers for "this act.” The reference is to
sections derived from Laws 1895, ch. 1, which include 73-2-11, 73-2-12, 73-2-14, 73-2-
21, 73-2-25 and 73-2-27 NMSA 1978.

Earthen dam distinguished from community ditch. - Unlike community ditches, an
earthen dam for impounding of water for irrigation system which is owned by a nonprofit
corporation is subject to taxation. Storrie Project Water Users' Ass'n v. Gonzales, 53
N.M. 421, 209 P.2d 530 (1949).

Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas," see 11 Nat. Resources J. 48 (1971).

73-2-28. Acequia and community ditch associations.

Acequia and community ditch associations are hereby declared to be political
subdivisions of this state.

History: 1953 Comp., 8§ 75-14-25.1, enacted by Laws 1965, ch. 145, § 1.
ANNOTATIONS
Community ditches may condemn land. - Since community ditches are political

subdivisions of the state, under power of eminent domain they may condemn land for
the construction of ditches. 1969 Op. Att'y Gen. No. 69-96.



Law reviews. - For article, "Water Rights Problems in the Upper Rio Grande Watershed
and Adjoining Areas,"” see 11 Nat. Resources J. 48 (1971).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 88 6, 79.

73-2-29. [Improper conduct of mayordomo or commissioner;
removal from office; temporary appointment of successor.]

If any mayordomo or commissioner of any such ditch or acequia shall neglect or refuse
to perform the duties required of him, fail to or [sic] conduct himself with propriety or
justice in his office or take any bribe, in money, property, or otherwise as an inducement
to act improperly, or neglect the duties of his office or be guilty of misfeasance,
malfeasance or nonfeasance he shall be removed from office in an action brought in the
district court of the county where the public ditch or acequia or larger portion thereof is
located. Such action may be brought by any water user of such public ditch or acequia
provided that no cost or expenses for such action shall be assessed to the water user of
such district or acequia.

If a commissioner or mayordomo is removed as above provided the district judge
removing him shall appoint a commissioner or mayordomo to serve until the next
election.

History: 1941 Comp., 8 77-1425a, enacted by Laws 1945, ch. 46, § 2; 1953 Comp., 8
75-14-26.

ANNOTATIONS

Cross-references. - For failure to perform duties with respect to bridges, see 73-2-46
NMSA 1978.

For failure to prosecute person interfering with ditch or using water unlawfully, see 73-2-
64 NMSA 1978.

For penalties for misconduct by mayordomo or commissioner in certain counties, see
73-3-8 and 73-3-9 NMSA 1978.

Bracketed material. - The bracketed material was inserted by the compiler; it was not
enacted by the legislature and is not a part of the law.

73-2-30. [Laborers to be furnished.]

It shall be the duty of the proprietors to furnish, each one, the number of laborers
required by the mayordomo, at the time and place he may designate, for the purposes
mentioned in the foregoing section and for the time he may deem necessary.



History: Laws 1851-1852, p. 277, 8 6; C.L. 1865, ch. 1, 8 14; C.L. 1884, § 37; C.L.
1897, § 34; Code 1915, § 5760; C.S. 1929, § 151-430; 1941 Comp., § 77-1426; 1953
Comp., § 75-14-27.

ANNOTATIONS

Cross-references. - For owners' duty to labor and the measurement thereof, see 73-2-
33 to 73-2-41 NMSA 1978.

For laboring requirements in certain counties, see 73-3-5 NMSA 1978.

Meaning of "in the foregoing section". - The words "in the foregoing section" were
part of the act as it appeared in 1865 C.L. and apparently referred to § 13, ch. 1, 1865
C.L. derived from the Law of January 7, 1852 (Laws 1851-1852, p. 277), which was
omitted from 1897 C.L. as superseded by Laws 1895, ch. 1, § 4 (73-2-21 NMSA 1978).
The present compiler deems the reference most applicable to 73-2-21 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters 8§ 343.

73-2-31. Failure to furnish laborers.

If any proprietor of any land irrigated by any such ditch shall neglect or refuse to furnish
the number of laborers required by the mayordomo, as prescribed in Section 73-2-30
NMSA 1978, after having been legally notified by the mayordomo, he shall pay a civil
penalty for each offense in a sum not exceeding twenty dollars ($20.00) for the benefit
of the ditch, which shall be recovered by the mayordomo before any magistrate in the
county, and in such cases the mayordomo may be a competent witness to prove the
offense, or any fact that may serve to constitute the same. The amounts collected under
this section shall be considered as an additional penalty and are not construed to
amend or limit the provisions of Section 73-2-25 or 73-2-26 NMSA 1978.

History: Laws 1851-1852, p. 277, 8 9; C.S. 1865, ch. 1,8 17; C.L. 1884, § 38; C.L.
1897, 8§ 35; Code 1915, § 5761; C.S. 1929, § 151-431; 1941 Comp., 8 77-1427; 1953
Comp., 8§ 75-14-28; Laws 1977, ch. 184, § 3.

ANNOTATIONS

Cross-references. - For disposition of fines and forfeitures, see 73-2-32 NMSA 1978.

For failure to assist mayordomo in stopping breaks or removing obstructions, see 73-2-
34 NMSA 1978.

For penalty for abandoning work, see 73-2-37 NMSA 1978.

For provision applicable to certain counties, see 73-3-5 NMSA 1978.



The 1977 amendment deleted "Penalty - Mayordomo as witness" at the end of the
section heading, substituted, in the first sentence, the complete current statutory
reference for "section 5760," "pay a civil penalty" for "be fined," "twenty dollars ($20.00)"
for "ten dollars," "the ditch" for "said ditch" and "magistrate” for "justice of the peace"
and added the last sentence.

"Fine" should be construed to mean a pecuniary penalty merely, that may be sued
for by the overseer (mayordomo) in his official capacity in the civil action, and when
recovered, be received by him and applied to repairs of the acequia. Territory v. Baca, 2
N.M. 183 (1882); Territory v. Tafoya, 2 N.M. 191 (1882)(decided before 1977
amendment).

73-2-32. [Disposition of fines and forfeitures.]

All fines and forfeitures recovered for the use and benefit of any public ditch or acequia,
shall be applied by the overseer [mayordomo or superintendent] to the improvements,
excavation and bridges for the same, wherever it may be crossed by any public road
where bridges may be necessary.

History: Laws 1851-1852, p. 277, § 11; C.L. 1865, ch. 1, 8§ 19; C.L. 1884, § 8; C.L.
1897, 8§ 15; Code 1915, § 5757; C.S. 1929, § 151-427; 1941 Comp., 8 77-1428; 1953
Comp., § 75-14-29.

ANNOTATIONS
Cross-references. - For duty to bridge acequias, see 73-2-43 NMSA 1978.

Meaning of "overseer". - The officers of a public ditch or acequia do not include an
overseer; the mayordomo, or superintendent, is the executive officer of the acequia, to
whom the section apparently refers. See 73-2-12 and 73-2-21 NMSA 1978.

This section may be superseded by N.M. Const., art. XII, § 4, which reads in part: "All
fines and forfeitures collected under general laws * * * shall constitute the current school
fund of the state."

"Fines" construed. - In connection with 73-2-31 NMSA 1978, the word "fines" in this
section should be construed to mean a pecuniary penalty merely, that could be sued for
by the mayordomo in his official capacity in a civil action and received by him and
applied to repairs of the acequia. Territory v. Baca, 2 N.M. 183 (1882).

73-2-33. [Labor to be furnished whether or not land cultivated.]

All owners of tillable lands shall labor on public ditches or acequias, whether they
cultivate the land or not.



History: Laws 1851-1852, p. 189, § 4; C.L. 1865, ch. 1, 8 4; C.L. 1884, § 36; C.L. 1897,
§ 33; Code 1915, § 5758; C.S. 1929, § 151-428; 1941 Comp., § 77-1429; 1953 Comp.,
§ 75-14-30.

ANNOTATIONS

Cross-references. - For provision applicable to certain counties, see 73-3-5 NMSA
1978.

73-2-34. Common labor; failure to work.

All persons interested in a common ditch or acequia, be they owners or lessees, shall
labor thereon in proportion to their land. It is their duty when called upon by the
mayordomo to assist him in stopping breaks in, or removing obstructions from, any such
common ditch or acequia, regardless of whether or not they have performed their
annual labor thereupon, and failure to respond to such call is a misdemeanor, and upon
conviction thereof the defendant shall be fined in a sum not less than twenty-five dollars
($25.00) nor more than fifty dollars ($50.00), and shall be denied the use of waters of
the ditch or acequia until the fine and costs are paid.

History: Laws 1851-1852, p. 189, 8§ 5; C.L. 1865, ch. 1, 8 5; C.L. 1884, § 35; C.L. 1897,
8 32; Laws 1903, ch. 44, § 4; Code 1915, § 5759; C.S. 1929, § 151-429; 1941 Comp., §
77-1430; 1953 Comp., 8 75-14-31; Laws 1977, ch. 184, § 4.

ANNOTATIONS

Cross-references. - For other sanctions for not working, see 73-2-25 and 73-2-26
NMSA 1978.

For penalty for abandoning work, see 73-2-37 NMSA 1978.
For provisions applicable to certain counties, see 73-3-5 to 73-3-7 NMSA 1978.

The 1977 amendment substituted the present section heading for "Labor to be in
proportion to land - Additional labor - Penalty for failure to respond - Use of water
denied" and, in the last sentence, substituted "It is" for "And it shall be" at the beginning,
substituted "is" for "shall be deemed" preceding "a misdemeanor,” substituted "twenty-
five dollars ($25.00) nor more than fifty dollars ($50.00)" for "five dollars ($5.00) nor
more than fifteen dollars ($15.00)," inserted "or acequia" following "ditch" near the end
of the sentence and made other minor changes in phraseology and punctuation.

Domestic use may not be considered. - The domestic use is so small, when
compared to the other use to which water is applied by the appropriator, that the
legislature possibly did not take such use into consideration in regulating labor to be
performed upon the ditches. State ex rel. Community Ditches v. Tularosa Community
Ditch, 19 N.M. 352, 143 P. 207 (1914).



Bylaw invalid. - Bylaw of ditch company which provides that those farther from the inlet
contribute a greater portion for repairs than those nearer is invalid. State ex rel. Black v.
Aztec Ditch Co., 25 N.M. 590, 185 P. 549 (1919).

73-2-35. [Labor to continue until completion of work.]

Every person or persons, being tillers of irrigated lands, who shall have commenced the
work on any public acequia in common labor, are and shall be obligated to continue on
that work until the completion of the clearing of said acequia.

History: Laws 1860-1861, p. 66, § 1; C.L. 1865, ch. 1, § 27; C.L. 1884, § 43; C.L. 1897,
§ 40; Code 1915, § 5763; C.S. 1929, § 151-433; 1941 Comp., § 77-1431; 1953 Comp.,
8§ 75-14-32.

ANNOTATIONS

Extent of duty. - It is the duty of owners of land affected by water through a community
ditch to labor on the ditch in the maintenance and repair thereof in proportion to the land
affected by it. State ex rel. Black v. Aztec Ditch Co., 25 N.M. 590, 185 P. 549 (1919).

73-2-36. [Duty to continue work; labor furnished by owners;
superintendence by mayordomo; agreements.]

If any number of laborers, or any person thereof, having their fields above on such
acequias, and having reached them, shall pretend from any cause or causes, reason or
pretext, to abandon their co-laborers, he or they shall not be permitted to leave said
work of the laborers in common until the completion of the cleansing of the said acequia
so commenced to be worked: provided, that touching the repairs and excavations to be
made to said acequias, the proportion of the people, or the number of laborers for such
purpose shall be furnished by the owners, and it shall be the duty of the mayordomos to
superintendent [superintend] such work, and as provided in Section 73-2-21 NMSA
1978: provided, further, that if in any acequias already constructed there shall be
included any dikes or dams which may have been destroyed, and the parties interested
therein shall have entered into any agreement or contract with the owners to work said
acequia, then they shall so remain and fulfill their engagements.

History: Laws 1860-1861, p. 66, § 2; C.L. 1865, ch. 1, § 28; C.L. 1884, § 45; C.L. 1897,

§ 42; Code 1915, § 5765; C.S. 1929, § 151-435; 1941 Comp., § 77-1432; 1953 Comp.,
§ 75-14-33.

73-2-37. [Abandonment of work; penalty.]

If any owners of lands, or lessees thereof, shall attempt to abandon their co-laborers
without complying with Sections 73-2-35 to 73-2-37 NMSA 1978, they shall pay for each



of such offenses a fine of not less than five dollars [($5.00)] nor exceeding ten dollars
[($10.00)].

History: Laws 1860-1861, p. 66, § 4; C.L. 1865, ch. 1, § 30; C.L. 1884, § 44; C.L. 1897,
§ 41; Code 1915, § 5764; C.S. 1929, § 151-434; 1941 Comp., 8§ 77-1433; 1953 Comp.,
§ 75-14-34.

ANNOTATIONS

Bracketed material. - The bracketed material was inserted by the compiler; it was not
enacted by the legislature and is not a part of the law.

Compiler's note. - The 1915 Code compilers substituted the reference which includes
this section for prior references, which had only included the sections presently
compiled as 73-2-35 and 73-2-36 NMSA 1978 (in Laws 1860-1861) or those presently
compiled as 73-2-36 and 73-2-38 NMSA 1978 (in C.L. 1884 and C.L. 1897).

Compiled Laws 1884 omitted a provision at the end of this section which read: "one-half
of which shall be paid into the territorial treasury, and the other half shall go to the
county treasury of the county in which the offense was committed.” For present
provisions concerning disposition of fines and forfeitures, see N.M. Const., art. XIlI, 8§ 4,
and 73-2-32 NMSA 1978.

73-2-38. [Labor determined by amount of land tilled.]

As the excavations of such acequias, and in the first cleansing of some of them, the
work sometimes continues for thirty days, more or less, the different mayordomos shall
take into consideration the small amount of land tilled by some, and not compel these to
furnish an equal amount of labor in the cleansing.

History: Laws 1860-1861, p. 66, § 3; C.L. 1865, ch. 1, § 29; C.L. 1884, § 46; C.L. 1897,
§ 43; Code 1915, § 5766; C.S. 1929, § 151-436; 1941 Comp., § 77-1434; 1953 Comp.,
§ 75-14-35.

ANNOTATIONS

Cross-references. - For other provisions relating to measurement of labor required,
see 73-2-33 and 73-2-34 NMSA 1978.

Compiler's note. - Section 31, ch. 1, 1865 C.L. provided that the Act of January 29,
1861 (the provisions of which are presently compiled as 73-2-35 to 73-2-38 NMSA
1978), shall be considered jointly with the Act of January 7, 1852 (the provisions of
which are presently compiled as 73-2-9, 73-2-10, 73-2-18 and 73-2-30 to 73-2-32
NMSA 1978).



73-2-39. [Laborers to be held at disposal of mayordomo;
substitutes during absence of landowner; failure to comply;
penalty; rental lands; owner not exempt.]

Every owner or tenant of irrigable lands, irrigated by any of such acequias in this state,
shall be compelled to hold at all times during the operations of the acequias to which
they belong, the number of laborers to them assigned according to the provisions of the
preceding section [73-2-38 NMSA 1978], at the disposal and order of the respective
mayordomo or his assistant. And it shall not be legal for any owner or tenant of irrigable
lands, irrigated by any of such acequias, to absent himself for a time exceeding three
days without informing the chief mayordomo of the respective acequia about the
persons remaining in his stead to comply with his or their duty regarding said acequia,
and he shall even present them, so that in his presence they may assume the
responsibilities during the time of absence of such person or persons that are to be
absent. And all the responsibilities of such absentees regarding said acequias shall fall
upon the substitutes left, and no other persons but those assuming the responsibility of
the person by whom they are presented shall be admitted as substitutes. And if any of
such owners or tenants of irrigable lands, irrigated under any of such acequias in this
state, should absent himself from the precinct during the time the acequias are in
operation, without complying with the duty upon him imposed by this and the
succeeding section [73-2-40 NMSA 1978], besides suffering the penalty fixed by the
mayordomo, he shall be responsible to the public where he belongs for a just and
common estimate, per diem, of the time he was absent, and the number of laborers that
may have been assigned to him. Nor shall any proprietor, on account of having rented
his lands, reserving a part for himself, be exempt from working on the acequia at any
time of said work.

History: Laws 1880, ch. 30, § 8; C.L. 1884, § 47; C.L. 1897, § 44; Code 1915, 8§ 5767;
C.S. 1929, § 151-437; 1941 Comp., § 77-1435; 1953 Comp., 8§ 75-14-36.

ANNOTATIONS

Compiler's note. - The 1915 Code compilers substituted the words "the preceding
section” for "this act" in the first sentence. "This act" would refer to sections derived from
Laws 1880, ch. 30, presently compiled as 73-2-39 and 73-2-40 NMSA 1978.

73-2-40. [Penalties applicable; failure to pay fine; action before
magistrate court.]

The penalties on those who shall fail to supply the amount of work due by them,
according to the provisions of this and the preceding section [73-2-39 NMSA 1978], or
the number of laborers on them apportioned or for any violation of existing laws on this
subject; and those penalties that are applicable under existing laws to mayordomos,
shall be the same that shall be applied in these cases, and they shall be executed and
fines shall be disbursed in the same manner: provided, that when any chief mayordomo



shall have, in person, given notice to any person who is liable and owes work to the
acequia of which he is mayordomo, and such person fails, then and in such case the
mayordomo shall impose on the persons so failing the penalty or fine which the law
authorizes. And if it is not paid he shall sue them before the justice of the peace
[magistrate court] for the same; and there it shall be finally decided and executed, if the
defendant does not offer credible witnesses to disprove and combat the charge. In
which case an examination of the whole subject shall be made by said justice of the
peace [magistrate court], and he shall decide accordingly, or shall grant a change of
venue to the nearest precinct, should the defendant so desire.

History: Laws 1880, ch. 30, 8§ 4; C.L. 1884, § 48; C.L. 1897, § 45; Code 1915, § 5768;
C.S. 1929, § 151-438; 1941 Comp., § 77-1436; 1953 Comp., § 75-14-37.

ANNOTATIONS

Cross-references. - For other sanctions relating to acequias, see 73-2-20, 73-2-25, 73-
2-27, 73-2-29, 73-2-31, 73-2-34, 73-2-37, 73-2-45, 73-2-46, 73-2-50, 73-2-52 to 73-2-54
and 73-2-64 NMSA 1978.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

73-2-41. Indians; rights and duties.

The different Indians residing within the state shall be subject to render the same
services as non-Indians in working the acequias, within the limits of their respective
reservations in which they may have a common interest with the non-Indians who live
outside their respective reservations, and they shall enjoy at the same time the same
benefit and rights of commercial traffic; provided that the Indians shall have no right to
participate in the nominations and election of acequia mayordomos or superintendents
or acequia or water commissioners in any ditch, whether within or without their
reservations, except in acequias constructed entirely by themselves, unless they have
paid their proportionate share of the whole cost of the construction of such acequia and
unless the lands sought to be voted by the Indians have been duly returned for taxation
in accordance with law and state and county taxes paid thereon. In all cases in which
non-Indians living outside the reservation have acquired water rights by purchase of
land from the Indians, the distribution of the water between the Indians and the non-
Indians shall be agreed upon, based upon the customs heretofore practiced and
recognized between the Indians and the non-Indians, by and between the governor of
the Indian community or pueblo and the commissioners of such acequias in which the
non-Indians may have acquired any such rights and, the governors of such Indians and
the acequia commissioners shall also regulate the amount and manner of work to be



done by the Indians and non-Indians in all such acequias in which all have water rights
in accordance with such customs.

History: Laws 1860-1861, p. 24, § 2; C.L. 1865, ch. 66, 8 3 [2]; C.L. 1884, § 1305; C.L.
1897, § 1876; Laws 1901, ch. 29, 8 1; 1905, ch. 36, § 1; Code 1915, § 5769; C.S. 1929,
8§ 151-439; 1941 Comp., 8 77-1437; 1953 Comp., 8§ 75-14-38; Laws 1997, ch. 96, § 1.

ANNOTATIONS

Cross-references. - For provision exempting Indian lands from taxation, see N.M.
Const., art. XXI, § 2.

The 1997 amendment rewrote the section heading; substituted "non-Indians"” for
“citizens" and made stylistic changes throughout the section; in the first sentence,
deleted "communities of" following "different”, deleted "of New Mexico" following "state",
substituted "render the same services as non-Indians" for "render their services",
substituted "who live outside" for "who live within", and substituted "mayordomos or
superintendents” for "overseers"; and in the second sentence, substituted "living outside
the reservation" for "living within the limits of such communities or pueblos of Indians
shall", inserted "Indian" following "governor of the", deleted "communities or pueblos of"
following "governors of such" and deleted "said river or" preceding "acequias". Laws
1997, ch. 96 contains no effective date provision, but, pursuant to N.M. Const., art. IV, §
23, is effective June 20, 1997, 90 days after adjournment of the legislature. See Volume
14 NMSA 1978 for "Adjournment Dates of Sessions of Legislature” table.

Customs heretofore practiced and recognized. - The last sentence of this section, in
which the word "heretofore" is found, first appeared when the section was rewritten by
the 1901 amendment (Laws 1901, ch. 29), which was approved March 16, 1901.

73-2-42. Blind persons; free irrigation.

The commissioners of any community ditch in New Mexico, shall have power according
to their discretion if they deem it proper, to allow a blind person or his surviving spouse
to irrigate free of charge any portion of land not to exceed three acres. Provided, that
the parties to whom the privilege may be granted as herein stated, shall have an
interest and water right in the ditch, and shall be subject to the use of the water as per
the orders of the mayordomo or superintendent of the ditch.

History: Laws 1912, ch. 36, § 1; Code 1915, § 5770; C.S. 1929, § 151-440; 1941
Comp., § 77-1438; 1953 Comp., § 75-14-39; Laws 1973, ch. 44, § 1.

73-2-43. [Bridges; construction at road crossings.]

Mayordomos of public and community ditches, shall construct to the cost of the owners
of said ditch, good and substantial bridges, made of lumber across all ditches that shall
be under their charge, as said mayordomos in all the crossings of public road or roads.



History: Laws 1897, ch. 59, § 1; C.L. 1897, § 46, Code 1915, § 5772; C.S. 1929, § 151-
442; 1941 Comp., § 77-1439; 1953 Comp., § 75-14-40.

ANNOTATIONS

Cross-references. - For prohibition against flooding highways, see 67-7-6 and 67-7-7
NMSA 1978.

For provision establishing duty to construct bridges over irrigation ditches crossing
roads, see 67-7-8 NMSA 1978.

For duty of owners to construct bridges, see 72-8-2 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 8 30; 45 Am. Jur. 2d Irrigation § 80.

28 C.J.S. Drains 8 69; 93 C.J.S. Waters § 20; 94 C.J.S. Waters 8 350.

73-2-44. [Collection of cost of construction; liability of owners of
acequias.]

For the purpose of constructing such bridges, the respective mayordomos of acequias
shall collect from the owners of said ditches, the amount required for the construction of
the same, after the same have been constructed, which amount so taxed against the
owners of said ditches shall be in proportion of their interests on the same: provided,
that neither the county nor the owners of other acequias shall pay anything for the
construction of said bridges, but, the owners of each ditch respectively, shall suffer the
necessary expense in the construction of said bridges that might be necessary to
construct bridges over said ditches.

History: Laws 1897, ch. 59, 8§ 2; C.L. 1897, § 47; Code 1915, § 5773; C.S. 1929, § 151-
443; 1941 Comp., 8§ 77-1440; 1953 Comp., § 75-14-41.

73-2-45. [Failure to pay share for bridge; use of water to be denied.]

Every person failing or refusing to pay his share for such purpose after he has been
notified by the mayordomo, shall forfeit his right to use the water of such ditch, or shall
be deprived of the use of such water until he pays his share as provided in Section 73-
2-44 NMSA 1978.

History: Laws 1897, ch. 59, § 3; C.L. 1897, § 48; Code 1915, § 5774, C.S. 1929, § 151-
444; 1941 Comp., 8 77-1441; 1953 Comp., § 75-14-42.

73-2-46. [Mayordomo failing to perform duties with respect to
bridges; penalty.]



Any mayordomo who through negligence or any other cause whatsoever, except
sickness, shall fail to comply, with the duties imposed upon him, by the three preceding
sections [73-2-43 to 73-2-45], upon conviction before the justice of the peace
[magistrate court] of the precinct, shall be fined in a sum not less than twenty-five
[($25.00)] nor more than fifty dollars [($50.00)].

History: Laws 1897, ch. 59, § 4; C.L. 1897, § 49; Code 1915, 8 5775; C.S. 1929, § 151-
445; 1941 Comp., 8§ 77-1442; 1953 Comp., § 75-14-43.

ANNOTATIONS

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

Mayordomo may be proceeded against for failure to perform his duty. Before
entering upon his duties, he must take an oath that he will faithfully discharge them.
1914 Op. Att'y Gen. 118.

73-2-47. [Ditches supplied from same source; meeting of
commissioners; apportionment of waters.]

It shall be the duty of all the ditch commissioners of the state of New Mexico, where two
or more ditches are constructed from and supply waters from the same source or river
and within the limits of a precinct, to have a meeting on the first Monday of April of each
year for the purpose of making a true, just and equitable apportionment and distribution
of the water for their respective ditches, and it shall be the duty of the superintendents
of said ditches respectively to apportion and distribute the water in said ditches among
the persons entitled thereto to the use of the same, in accordance with the orders of
said ditch commissioners and not otherwise.

History: Laws 1903, ch. 15, 8 1; Code 1915, § 5776; C.S. 1929, § 151-446; 1941
Comp., 8 77-1443; 1953 Comp., § 75-14-44.

73-2-48. [Joint meeting of commissioners; officers; duties of
secretary; rules and regulations.]

In the meeting of said ditch commissioners, a majority of the persons elected as such
shall constitute a quorum for the transaction of business, to carry out the purposes of
the preceding section [73-2-47 NMSA 1978]. They shall elect a chairman and secretary
from among their number. The chairman and secretary thus elected shall hold their
positions during their term of office as ditch commissioners, and it shall be the duty of
the secretary to keep in a proper book all of the proceedings of the meeting and to



furnish the respective superintendents with a certified copy of the rules and regulations
adopted at said meeting for the apportionment and distribution of the water free of cost.

History: Laws 1903, ch. 15, § 2; Code 1915, § 5777; C.S. 1929, § 151-447; 1941
Comp., § 77-1444; 1953 Comp., § 75-14-45.

73-2-49. [Method of apportionment of water.]

The said apportionment and distribution of the water shall be made in accordance with
the rights of each ditch, and in proportion to the lands irrigated by each ditch.

History: Laws 1903, ch. 15, 8 3; Code 1915, § 5778; C.S. 1929, § 151-448; 1941
Comp., 8§ 77-1445; 1953 Comp., § 75-14-46.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 45 Am. Jur. 2d Irrigation 8§ 22.

93 C.J.S. Waters § 192.

73-2-50. [Neglect of duty by water commissioner; penalty.]

If any superintendent or water commissioner, neglects or refuses to discharge the
duties required of him by the three preceding sections [73-2-47 to 73-2-49 NMSA 1978],
he shall be fined for each offense in a sum not to exceed ten dollars ($10.00)
recoverable before any justice of the peace [magistrate court] in the county; and the
moneys thus recovered from said fines, shall be paid to the county treasurer, to be
applied to the school fund of the district where said offense is committed.

History: Laws 1903, ch. 15, § 4; Code 1915, § 5779; C.S. 1929, § 151-449; 1941
Comp., 8§ 77-1446; 1953 Comp., § 75-14-47.

ANNOTATIONS

Cross-references. - For provision that all fines and forfeitures collected under general
laws shall go into state current school fund, see N.M. Const., art. XII, § 4.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 45 Am. Jur. 2d Irrigation 8§ 22.

28 C.J.S. Drains 8§ 97; 93 C.J.S. Waters § 192.



73-2-51. [Ditches from Rio Grande not affected.]

Nothing in the four preceding sections [73-2-47 to 73-2-50 NMSA 1978] shall be
construed as applying to the community or other ditches constructed from and
conveying waters from the Rio Grande.

History: Laws 1903, ch. 15, § 5; Code 1915, § 5780; C.S. 1929, § 151-450; 1941
Comp., § 77-1447; 1953 Comp., § 75-14-48.

73-2-52. [Outlets for drainage of excess water; location;
apportionment of work; failure to work or pay assessment; use of
water denied.]

Whenever 10 [ten] or more of the landowners of any main ditch or lateral, deem it
necessary to open a drainage, tajo or outlet, near the main dam or away from said dam
of any public ditch or lateral, with the object of drawing off the excess of water, or to
regulate the water of said ditches, with the object of protecting the dams from any
floods, or the damage of lands from excess waters, the water commissioners of said
ditch or lateral are authorized to determine the place where such drainage, tajo or outlet
shall be opened, under the supervision of the mayordomo by the owners of the irrigable
land of such ditch and the work shall be taxed in proportion of the irrigable property of
each owner, and any person or persons belonging to said ditch or lateral, who shall fail
or refuse to perform work, or pay the amount assessed against him in lieu of said work
shall not be allowed to take or use any water from the same or any contra acequia or
lateral thereof, whilst default in such payment or failure to do such work, continues.

History: Laws 1903, ch. 85, 8 1; Code 1915, § 5781; Laws 1921, ch. 148, § 1; C.S.
1929, § 151-451; 1941 Comp., § 77-1448; 1953 Comp., § 75-14-49.

ANNOTATIONS

Bracketed material. - The bracketed material was inserted by the compiler; it was not
enacted by the legislature and is not a part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Right of appropriator of water to
recapture water which has escaped or is otherwise no longer within his immediate
possession, 89 A.L.R. 210.

Liability of landowner for damages caused by overflow, seepage or the like resulting
from defect in artificial underground drain, conduit or pipe, 44 A.L.R.2d 960.

73-2-53. [Irrigation with excess water; subject to regular payment;
use without consent of mayordomo; penalty.]



The owners of irrigable land, situate in the margin of any drainage or discharges of
water from any public ditch, being a member or members of said ditch, shall have to pay
for the irrigation of said lands in the same manner as all other lands belonging to said
ditches, whether they irrigate them for the uses of harvest, or for hay land, alfalfa or
other pasture, and shall not be excused on the pretext that they only use the excess of
water of said ditch. And if such owners of land use the water without the consent of the
mayordomo, they shall be fined in a sum not less than ten dollars ($10.00) nor more
than twenty dollars ($20.00).

History: Laws 1903, ch. 85, § 2; Code 1915, § 5782; C.S. 1929, § 151-452; 1941
Comp., 8 77-1449; 1953 Comp., § 75-14-50.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 45 Am. Jur. 2d Irrigation § 9.

73-2-54. [Joint drainage outlets; ownership; obstruction of
drainage; damage; use of water without consent; penalty.]

When two or more public ditches drain their excess of waters at the same drainage, the
same shall be considered as joint owners of said drainage and no person or persons
that may own lands on either side of said drainage shall have the right to use the water
of said drainage without the consent of the mayordomos of said joint owners, and said
owners of land shall not be permitted to put any impediment, encumbrances, or
sidegates or dams upon said drainage and if at any time it shall be discovered that they
use the water with the object of irrigating land whether it may be for harvest, or hay land
to cut hay or to purchase stock of any kind, they shall be responsible for the damages
that the excess of water may cause in time of flood; furthermore if they use the water
without the consent of the mayordomos of said joint owners' drainage, they shall be
fined in a sum not less than five dollars ($5.00) nor more than ten dollars ($10.00) for
each and every offense.

History: Laws 1903, ch. 85, 8§ 3; Code 1915, § 5783; C.S. 1929, § 151-453; 1941
Comp., 8§ 77-1450; 1953 Comp., § 75-14-51.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 45 Am. Jur. 2d Irrigation 8§ 49.

73-2-55. [Use of excess water from joint drainage; authority of
majority of mayordomos.]

The majority of the mayordomos of said ditches of the joint drainage, shall be
authorized to make arrangements with said owners of land regarding the use of said



excess waters, and the result of said arrangements shall be for the benefit of all ditches
that may discharge the water upon such drainage.

History: Laws 1903, ch. 85, 8 4; Code 1915, § 5784; C.S. 1929, § 151-454; 1941
Comp., 8§ 77-1451; 1953 Comp., § 75-14-52.

73-2-56. [Change in location, extension or reconstruction of ditch;
consent of water users; expense.]

The commissioners of any community ditch may alter, change the location of, enlarge,
extend, or reconstruct such ditch for the purpose of providing greater efficiency in
irrigation to the water users of said ditch, or when any part thereof shall have been
destroyed by rain or in any other manner or for the purpose of increasing the cultivable
[cultivatable] area, provided that such alteration, change of location, enlargement,
extension or reconstruction shall be affected [effected] only upon the consent in writing
of a majority of the water users of said community ditch, filed with such commissioners,
such majority to be determined by the same rule as applies to the election of
commissioners of the acequia, and provided that such alteration, change of location,
enlargement or extension shall in no wise impair the rights of prior water users from said
community ditch, and provided further that the expense incurred in any such alteration,
change of location, enlargement or extension shall be borne pro rata by those
beneficially interested in same.

History: Laws 1919, ch. 39, 8§ 1; C.S. 1929, § 151-457; 1941 Comp., § 77-1452; 1953
Comp., § 75-14-53.

ANNOTATIONS

Cross-references. - For voting rules relating to election of commissioners, see 73-2-14
NMSA 1978.

Bracketed material. - The bracketed words "cultivatable" and "effected” were inserted
by the compiler to correct the erroneous spelling of those words. The bracketed words
were not enacted by the legislature and are not part of the law.

Former provisions (Code 1915, 88 5739 to 5743) were held unconstitutional in that
they made no provision for notice to the owner of the meeting of the appraisers for the
purpose of fixing damages, nor for opportunity to be heard thereon. Janes v. West
Puerto de Luna Community Ditch, 23 N.M. 495, 169 P. 309 (1917).

Specific statutes on condemnation of ditch control over more general
condemnation statute for water facilities found in 72-1-5 NMSA 1978. 1969 Op. Att'y
Gen. No. 69-96.

Just compensation and proper procedures required. - Fact that ditch
commissioners are given the right to alter, change location of, enlarge, extend or



reconstruct a ditch under conditions set forth in this section cannot be construed as
giving them authority to take private property for these uses without just compensation
(contrary to N.M. Const., art. I, § 20) and without regard to procedures required by 42A-
1-17 and 72-1-5 NMSA 1978. Marjon v. Quintana, 82 N.M. 496, 484 P.2d 338 (1971).

Condemnation handled by magistrate court. - Condemnation for a ditch which
involves change of location, alteration, enlargement, extension or reconstruction thereof
is handled by a magistrate court. 1969 Op. Att'y Gen. No. 69-96.

Commissioners may borrow for certain ditch purposes. - Provisions of this section
and 73-2-21 NMSA 1978, taken together, entitle commissioners to make assessment
for repayment of a loan directed to the change of location, expansion or reconstruction
of a community ditch. 1964 Op. Att'y Gen. No. 64-95 (opinion rendered before
enactment of 73-2-22 NMSA 1978).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 21.

28 C.J.S. Drains § 58.

73-2-57. [Crossing lands in reconstruction; compensation;
determination; procedure.]

Should they deem it necessary, the mayordomo may cut through the lands of any
person or persons, by first obtaining their consent, by the community of such ditch
offering to pay a compensation, to be agreed upon between the owner or owners of the
lands through which the ditch is to be opened, and the parties interested in the said
ditch. If the owner or owners, who shall be solicited to permit their lands to be ditched, in
the cases mentioned in the preceding section [73-2-56 NMSA 1978], should improperly
refues [refuse] or decline to accept the compensation offered by the parties interested in
such ditch, or ask a compensation which the parties interested do not agree to on
account of its exorbitance, in such case the mayordomo of said ditch shall lay the case
before the justice of the peace [magistrate court] of the precinct in which such ditch may
be situated, and it shall be the duty of the justice of the peace [magistrate court], to
whom the case is presented, to appoint three men, experts, of known integrity, to
establish a just compensation to be paid to the owner or owners solicited to permit their
lands to be ditched through in the cases above mentioned.

History: Laws 1919, ch. 39, § 2; C.S. 1929, § 151-458; 1941 Comp., § 77-1453; 1953
Comp., § 75-14-54.

ANNOTATIONS

Cross-references. - For provisions relating to construction of ditches, see 73-2-1 to 73-
2-3 NMSA 1978.



For general provision for condemnation of land for ditches, see 72-1-5 NMSA 1978.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

Commissioners must prove public necessity for taking. - In taking land for public
use on either side of the ditch when either building a new ditch or enlarging or extending
a ditch, the burden would be on commissioners to prove public necessity for the taking.
1969 Op. Att'y Gen. No. 69-96.

Inverse condemnation suit proper. - In the event that ditch commissioners were to
take land without initiating condemnation proceedings, landowner may institute his own
suit for inverse condemnation and receive just compensation for the taking. 1969 Op.
Att'y Gen. No. 69-96.

No experts appointed unless petition showed preconditions met. - Justice had no
jurisdiction to appoint experts to appraise property involved in relocation of ditch unless
petition showed that all the conditions existed as set forth in 25, 1897 C.L. (since
repealed), and that the owner had notice of the application. Leyba v. Armijo, 11 N.M.
437, 68 P. 939 (1902).

73-2-58. [Appraisers; oath.]

Whenever the three experts shall be appointed as appraisers, before they enter upon
their duties as such appraisers, they shall file in the office of the justice of the peace
[magistrate], who appointed them, an oath to faithfully, legally and impartially discharge
the duties for which they were appointed.

History: Laws 1919, ch. 39, § 3; C.S. 1929, § 151-459; 1941 Comp., § 77-1454; 1953
Comp., § 75-14-55.

ANNOTATIONS

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8 90 et seq.

73-2-59. [Appraisement; notice to landowners; contents; service;
return.]



Before proceeding to examine the land or lands over which the new ditch should be
opened, the appraisers shall give the owner or owners of such land or lands, not less
than three nor more than ten days' notice in writing of the time and place they will meet
to examine and appraise said land or lands; such notice shall also contain a description
as near as can be ascertained, of such proposed ditch, enlargement, extension or
reconstruction, the point of entry and the direction thereof, upon said land or lands, and
that at such time and place the said appraisers will hear and consider any evidence the
owner or owners may desire to present as to the damages he or they will sustain by
reason of his or their land or lands being so ditched. The notice herein provided for shall
be served upon such owner or owners, and the returns made thereon by the constable
of the precinct, or the sheriff of the county, in the same manner as service is made in
civil cases, in justice of the peace courts [magistrate courts]; the notice and returns
showing the manner in which the same was served shall be filed by the appraisers with
the justice of the peace [magistrate] who appointed them, at the time they file their
report.

History: Laws 1919, ch. 39, § 4; C.S. 1929, § 151-460; 1941 Comp., § 77-1455; 1953
Comp., § 75-14-56.

ANNOTATIONS

Cross-references. - For service in civil cases in magistrate courts, see Rule 2-203
NMRA.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

73-2-60. [Report of appraisers; contents.]

Whenever any land or lands of any person or persons are to be appraised, as in the
cases above mentioned, the experts who shall make such appraisement, shall make a
report which shall be filed in the office of the justice of the peace [magistrate] who
appointed them, setting forth therein the name of the person whose land was appraised,
and the sum to be paid him by the parties interested in the public ditch for which the
opening on the land is solicited; they shall also state in said report, in the most distinct
manner possible, the direction and the place and point where the opening for such ditch
shall be made upon said land.

History: Laws 1919, ch. 39, § 5; C.S. 1929, § 151-461; 1941 Comp., § 77-1456; 1953
Comp., 8 75-14-57.

ANNOTATIONS



Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

73-2-61. [Payment of appraised value; right to possession; forcible
entry and detainer.]

The parties interested shall possess the right of property in the land or lands paid for
under the five preceding sections [73-2-56 to 73-2-60 NMSA 1978], and in case of legal
resistance being made to the possession of the land by the parties interested in a public
ditch, they may compel the person or persons who interpose such resistance to desist
therefrom, by an action of forcible entry and detainer, as provided by law, but the parties
interested shall first pay the appraised value of such land or lands provided that said
appraisers shall be impartial persons.

History: Laws 1919, ch. 39, § 6; C.S. 1929, § 151-462; 1941 Comp., § 77-1457; 1953
Comp., § 75-14-58.

ANNOTATIONS

Cross-references. - For action of forcible entry and detainer, see Chapter 35, Article 10
NMSA 1978.

73-2-62. [Appeal from appraisement to district court.]

Any person or persons aggrieved by the amount of damages assessed or allowed by
any appraisers appointed as provided for in the foregoing sections, may appeal by
himself, his agent or attorney to the district court of the county where the same was
rendered, in the same manner as appeals are taken from judgments rendered in justice
of the peace courts [magistrate courts], provided that the only issue on any such appeal
shall be the amount of damages sustained by such landowner or owners.

History: Laws 1919, ch. 39, 8 7; C.S. 1929, § 151-463; 1941 Comp., § 77-1458; 1953
Comp., 8§ 75-14-59.

ANNOTATIONS

Cross-references. - For procedure for appeal from magistrate court to district court,
see 35-13-1 to 35-13-3 NMSA 1978, and Rule 2-705 NMRA.

For procedures governing administrative appeals to the district court, see Rule 1-074
NMRA.



Compiler's note. - For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

Prior remedy was petition for writ of certiorari. - Certiorari was the proper remedy to
bring up for review all the proceedings before a justice on condemnation of land for
ditch purposes. Leyba v. Armijo, 11 N.M. 437, 68 P. 939 (1902) (decided under former
law).

73-2-63. [Change in place of diversion; permit unnecessary.]

It shall not be necessary for the officers of public community acequias established and
in operation prior to March 19, 1907, to make any application to, or obtain any permit
from, the state engineer or the board of water commissioners in order to change the
place of diversion; provided that by such change no increase in the amount of water
appropriated shall be made beyond the amount to which the acequia was formerly
entitled.

History: Laws 1912, ch. 26, § 1; Code 1915, § 5771; C.S. 1929, § 151-441; 1941
Comp., 8 77-1459; 1953 Comp., § 75-14-60.

ANNOTATIONS

Cross-references. - For general requirement that changing point of diversion be
approved by state engineer, see 72-5-24 NMSA 1978.

Board of water commissioners abolished. - Laws 1923, ch. 28, § 4, compiled as 72-
2-11 NMSA 1978, abolished the board of water commissioners and provided for the
transfer of the board's records to the state engineer.

Generally as to regulation by state engineer. - Prior existing right to change place of
diversion is not subject to regulation by state engineer under Laws 1907, ch. 49 (now
72-5-24 NMSA 1978). Pueblo of Isleta v. Tondre, 18 N.M. 388, 137 P. 86
(1913)(decided under law prior to enactment of this section).

Approval of change in acequia necessary once water rights adjudicated. - If the
water rights of an acequia have been adjudicated, then the state engineer must approve
any change in amount or location of diversion, regardless of whether or not it is a
community acequia. Honey Boy Haven, Inc. v. Roybal, 92 N.M. 603, 592 P.2d 959
(1978).



Change in place of diversion contemplated by section is one in which exigencies
require immediate reconstruction. Honey Boy Haven, Inc. v. Roybal, 92 N.M. 603, 592
P.2d 959 (1978).

Law reviews. - For comment on Mathers v. Texaco, Inc., 77 N.M. 239, 421 P.2d 771
(1966), see 7 Nat. Resources J. 433 (1967).

For article, "Water Rights Problems in the Upper Rio Grande Watershed and Adjoining
Areas," see 11 Nat. Resources J. 48 (1971).

For article, "New Mexico Water Law: An Overview and Discussion of Current Issues,"
see 22 Nat. Resources J. 1045 (1982).

73-2-64. [Interference with ditch; illegal use of water; penalty;
failure of mayordomo to prosecute; penalty.]

Any person not the owner or duly authorized representative of the owner of a water right
in any community ditch of this state, or any such owner or representative, who shall,
contrary to the order of the mayordomo or commissioner or other person in charge, cut,
break, stop up or otherwise interfere with any community ditch or dam in this state, or
any contra or lateral acequia thereof, or take or use water from the same contrary to
such orders, shall be guilty of a misdemeanor, and on complaint made before the
nearest justice of the peace [magistrate court], a warrant shall issue for his arrest, as in
case of any other offense against the state, and on conviction, the defendant shall be
fined in a sum of not less than $10.00 nor more than $50.00, and in default of the
payment of said fine, shall be confined in the county jail for a period of not less than five
nor more than thirty days. And it is hereby made the duty of the mayordomo or other
person in charge of any such ditch or acequia, to prosecute in the name of the state of
New Mexico any violation of this act [this section] whenever he shall obtain knowledge
thereof, and his failure so to do shall be deemed a misdemeanor, and on conviction
thereof shall be fined in a sum not less than $25.00 nor more than $50.00, or by
imprisonment in the county jail for not less than ten or more than thirty days.

History: Laws 1923, ch. 81, 8 1; C.S. 1929, § 151-465; 1941 Comp., § 77-1460; 1953
Comp., 8§ 75-14-61.

ANNOTATIONS

Cross-references. - For general proscription of interference with use of waterworks,
see 72-8-3 NMSA 1978.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.



Civil offense created under former law. - Section 36, 1897 C.L. (now repealed),
provided for a "fine" not to exceed ten dollars and, for nonpayment thereof, for a
sentence of fifteen days' labor on public works; the section did not create a criminal
offense but rather a civil one, and suit should be brought by the overseer (mayordomo).
Territory v. Baca, 2 N.M. 183 (1882); Territory v. Tafoya, 2 N.M. 191 (1882).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 33.

Modern status of rules governing interference with drainage of surface waters, 93
A.L.R.3d 1193.

73-2-65. Acequia commission; created; membership; terms.

A. There is created the "acequia commission”, which is administratively attached to the
local government division of the department of finance and administration.

B. The acequia commission shall be appointed by the governor and shall consist of
eleven members who reside in the irrigated areas of the state containing acequias.
Members shall own land irrigated from an acequia or community ditch organized
pursuant to a ditch or acequia statute. Each member appointed by the governor shall
serve a term of four years.

C. The initial appointments to the acequia commission shall include the ten persons
serving as members of the governor's acequia commission, organized pursuant to
executive order 88-06, and one member of the public who has a background in
business. Of the initial appointees, four members shall be appointed by lot for two-year
terms, four members shall be appointed by lot for three-year terms and three members
shall be appointed by lot for four-year terms.

D. The acequia commission shall meet at the call of the chairman not less than
guarterly and not more than once a month. The chairman shall be elected from among
the members of the commission.

History: Laws 1993, ch. 293, § 1.

73-2-66. Powers and duties.
The acequia commission shall:

A. provide advice and assist the governor, legislature, office of the state engineer and
interstate stream commission and the United States army corps of engineers in
establishing acequia and community ditch rehabilitation priorities and other acequia and
community ditch matters;



B. serve as a facilitator for communication between acequia and community ditch
associations and state and federal agencies; and

C. review and comment on any plan or legislation affecting acequias or community
ditches to the governor, the legislature, the secretary of agriculture and the interstate
stream commission.

History: Laws 1993, ch. 293, § 2.

73-2-67. Legal counsel.

The office of the attorney general shall represent and be the legal advisor to the acequia
commission.

History: Laws 1993, ch. 293, § 3.

73-2-68. Per diem.

The members of the acequia commission shall be paid in accordance with the Per Diem
and Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and shall receive no other
compensation, perquisite or allowance.

History: Laws 1993, ch. 293, § 4.

ARTICLE 2A
ACEQUIA AND COMMUNITY DITCH FUND

73-2A-1. Short title.

This act [73-2A-1 to 73-2A-3 NMSA 1978] may be cited as the "Acequia and Community
Ditch Fund Act".

History: Laws 1988, ch. 157, § 1.

73-2A-2. Purpose of act.

The purpose of the Acequia and Community Ditch Fund Act [73-2A-1 to 73-2A-3 NMSA
1978] is to provide financial assistance to acequias and community ditch systems to
develop hydrological studies, acquire technical and legal research and other information
and services necessary to conserve and protect water for New Mexico's future through
the adjudication of water rights.

History: Laws 1988, ch. 157, § 2.



73-2A-3. Fund created.

A. An "acequia and community ditch fund" is created in the state treasury, to be
expended upon order of the director of the New Mexico department of agriculture to
carry out the purposes of contracting with acequia and ditch associations constituting a
majority of acequias or ditches within an adjudication suit or a separately administered
portion of an adjudication suit to provide assistance to acequias and community ditch
associations in the adjudication process, including historical studies, economic impact
reports, expert witness fees, legal fees and other technical services related to the
adjudication process.

B. Money in the acequia and community ditch fund may be used to enter into
agreements for grants-in-aid to satisfy costs and expenses incurred by acequias and
community ditch associations. The amount of funding provided to acequia and ditch
associations in any given year shall be determined by a simple majority of a committee
consisting of the director of the New Mexico department of agriculture, the chairman of
the interstate stream commission and a third person who will be elected from within the
New Mexico acequia commission. The committee shall consider financial need,
progress of the adjudication and the trial schedule; however, the committee is not
limited to these factors in awarding grant agreements. No more than one-fourth of the
money allocated from the acequia and community ditch fund shall be allocated to one
acequia association provided, however, that at least the eight most qualified applicant
associations may be considered to receive money that is in the fund and available for
any given fiscal year. The committee shall consider the state engineer's report on the
eligibility and priority of applicants for funds. Disbursement of the fund shall be made
upon a warrant drawn by the secretary of finance and administration transferring money
in the fund to the New Mexico department of agriculture for expenditure pursuant to
vouchers signed by the director or his representative. Balances in the fund at the end of
any fiscal year shall not revert to the general fund and may be expended to carry out the
purposes of the Acequia and Community Ditch Fund Act [73-2A-1 to 73-2A-3 NMSA
1978].

History: Laws 1988, ch. 157, § 3; 1989, ch. 324, § 34; 1991, ch. 76, § 1; 1993, ch. 99, §
1; 1994, ch. 30, 8§ 1.

ANNOTATIONS

The 1989 amendment, effective April 7, 1989, deleted the former last sentence, which
read "Any interest accruing to the acequia and community ditch fund shall be credited to
the fund".

The 1991 amendment, effective June 14, 1991, designated the formerly undesignated
provisions as Subsections A and B; in Subsection A, inserted "or a separately
administered portion of an adjudication suit" and substituted "ditch associations" for
"ditches"; and added the first, second and final sentences in Subsection B.



The 1993 amendment, effective March 31, 1993, substituted "director of the
department of agriculture" for "secretary of finance and administration” in Subsection A
and rewrote Subsection B to the extent that a detailed comparison is impracticable.

The 1994 amendment, effective May 18, 1994, substituted "transferring money in the
fund to the New Mexico department of agriculture for expenditure pursuant to vouchers
signed by the director or his representative" for "pursuant to vouchers signed by the
director of the department of agriculture or his authorized representative” in the next-to-
last sentence of Subsection B, and made stylistic changes in Subsections A and B.

Temporary provisions. - Laws 1991, ch. 76, § 2, effective June 14, 1991, provides
that, notwithstanding the provisions of Laws 1990, ch. 131, 8§ 5, any unexpended or
unencumbered balance remaining from the appropriation in that section to the
department of finance and administration for deposit in the acequia and community
ditch fund to carry out the provisions of the Acequia and Community Ditch Fund Act
shall not revert to the general fund at the end of the seventy-ninth fiscal year and may
be expended in succeeding fiscal years in accordance with that act and further provides
that, notwithstanding any provision to the contrary in Laws 1988, ch. 157, § 4, any
balance remaining from that appropriation in the acequia and community ditch fund may
be expended to carry out the provisions of the Acequia and Community Ditch Fund Act
in any fiscal year.

ARTICLE 3
DITCHES OR ACEQUIAS; SPECIAL PROVISIONS
GOVERNING CERTAIN COUNTIES

73-3-1. Officers; election; bonds; vacancies.

The officers of community ditches or acequias shall consist of three commissioners and
one mayordomo or superintendent, each of whom shall be the owner of an interest in
the ditch or the water therein. The officers shall be elected biennially on the first Monday
of October of the odd numbered years and shall assume the duties of their offices not
later than the first Monday of the following November. On or before the first Monday of
November, the commissioners shall organize by the election of one of their number as
chairman, another as secretary and the other as treasurer. The mayordomo and the
treasurer, separately, shall give a bond to the state in a sum to be fixed by the
commissioners. The condition of the bonds [is] to be for the accounting of all money
coming into their hands by virtue of their respective offices and for the faithful
performance of their respective duties. Two commissioners shall constitute a quorum
and be a full board for the transaction of business at all times. In the event of a vacancy
in the office of a mayordomo, the commissioners shall immediately appoint a
mayordomo or superintendent to hold office until his successor is elected and qualified.
In case of a vacancy in the office of a commissioner, the other two commissioners and
the mayordomo, or any two of them, shall immediately appoint his successor who shall
immediately qualify and hold his office until his successor is qualified. In case of the joint



vacancy of two or more commissioners, a majority of the owners of the water rights in
the ditch shall immediately appoint their successors who shall qualify and hold office as
herein provided.

History: Laws 1903, ch. 32, 8 1; Code 1915, § 5787; C.S. 1929, § 151-501; 1941
Comp., § 77-1501; 1953 Comp., § 75-15-1; Laws 1987, ch. 64, § 2.

ANNOTATIONS

Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.

Bracketed material. - The bracketed material in this section was inserted by the
compiler for purposes of clarity. It was not enacted by the legislature and is not a part of
the law.

The 1987 amendment, effective June 19, 1987, added the present section heading; in
the second sentence, substituted "biennially” for "annually" and inserted "of the odd
numbered years" following "October"; and made minor stylistic changes.

Compiler's note. - Laws 1903, ch. 32, § 1, purported to be an amendment of 8 9, 1897
C.L. (now 73-2-12 NMSA 1978), but Laws 1903, ch. 32, § 12 (now 73-3-11 NMSA
1978) limits application of the act to certain counties.

That part of this section relating to appointment of commissioners to fill vacancies may
be superseded by 73-2-13 NMSA 1978, which is not limited in its provisions to any
particular county.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters §8 339, 344.

73-3-2. [Compensation of mayordomo and commissioners.]

The mayordomo shall receive such compensation for his services as may be mutually
fixed between him and a majority of the owners of said ditch. The commissioners shall
receive such compensation as may be mutually fixed between them and a majority of

the owners of said ditch and upon failure to so fix such compensation, then they shall

receive such compensation as is provided by law.

History: Laws 1903, ch. 32, 8 7; Code 1915, § 5788; C.S. 1929, § 151-504; 1941
Comp., 8§ 77-1502; 1953 Comp., § 75-15-2.

ANNOTATIONS

Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.



For compensation of commissioners generally, see 73-2-23 NMSA 1978.

Majority of owners of land irrigated must determine pay. - Pay of mayordomos of
acequias must be determined by majority of owners of land irrigated. 1915-16 Op. Att'y
Gen. 62.

73-3-3. [Officers]; election; votes; canvass.

The election for acequia or community ditch officers, under this article, shall, be held by
the outgoing commissioners, under written rules and regulations to be prescribed by
them. Only those having water rights in the acequia or ditch, and who are not delinquent
in the payment of their assessments shall be allowed to vote, but votes may be cast by
written proxy. All votes shall be in proportion to the interest of the voter in the ditch or
water, or in proportion to the number or amount of his water rights, which for election
purposes, shall never exceed the lands under irrigation the outgoing year. They shall
canvass the votes cast and shall record and publicly announce the result of the election
within twenty-four hours after the close of the same. Contests, if any, shall be
commenced and conducted as provided by law in the case of general elections for
county officers, but the notice of contest shall be filed within fifteen days after the result
of the election is announced as herein required.

History: Laws 1903, ch. 32, § 2; Code 1915, § 5789; Laws 1921, ch. 129, § 2; C.S.
1929, § 151-505; 1941 Comp., § 77-1503; 1953 Comp., 8 75-15-3.

ANNOTATIONS

Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.

Compiler's note. - Laws 1903, ch. 32, § 2, is purported to be an amendment of § 10,
1897 C.L. (now 73-2-14 NMSA 1978), but Laws 1903, ch. 32, § 12 (now 73-3-11 NMSA
1978), limits application of the act to certain counties.

Meaning of "this article". - The words "this article" were substituted for "this act" by the
1915 Code compilers; the reference is to sections presently compiled as 73-3-1 to 73-3-
5 and 73-3-7 to 73-3-11 NMSA 1978.

One owner might have two or more votes. - Votes at an acequia election are in
proportion to the interest of the voters in the ditch, and one owner might have two or
more votes according to the rules of the commissioners. 1914 Op. Att'y Gen. 221.

No party emblems unless division on party lines. - A political party emblem is not to
be used at an acequia election unless the division is on party lines. 1914 Op. Att'y Gen.
204.



Quo warranto proceedings not affected. - The right of one claiming election as an
acequia commissioner to proceed by quo warranto under Laws 1919, ch. 28 (44-3-1
NMSA 1978 et seq.) was not affected by this section or 73-2-14 NMSA 1978. State ex
rel. Besse v. District Court, 31 N.M. 82, 239 P. 452 (1925).

73-3-4. [Duties of officers; work assessments; collection and
disbursement of moneys; reports; records.]

The commissioners shall assess fatigue work or tasks of all parties owning water rights
in said community ditches or acequias and shall regulate the price to be paid in lieu of
said fatigue work, all of which shall be uniform. They shall also be the representatives of
said acequias in all civil cases for or against the same. The mayordomo or
superintendent shall be the executive officer of said ditch and have the superintendence
of all work thereon and of the distribution of the waters thereof, with the collection of
fines, if any, and of the amounts to be paid in lieu of fatigue or task work: provided, that
he shall turn over to the treasurer of said ditch all moneys thus received, taking his
receipt therefor: provided, however, that with the consent and approval of the chairman
of the commissioners of said ditch, he may retain of the moneys by him thus collected
such sums as are necessary to pay for fatigue work as well as repairs necessary to be
made upon said ditch or any bridges, flood gates, boxes or dams necessary to be
constructed or repaired. He may also, with the consent and approval of a majority of the
commissioners, use of the moneys in the treasury such sums as are necessary for such
purposes, drawing his approval warrant against the treasurer of said ditch
commissioners whose duty shall be to cash the same and mark such warrants "paid"
and report them to the commissioners for cancellation and destruction. Said
mayordomo shall make full written reports of all moneys received, expended and how
expended and of all his doings as such officer, to the commissioners of said ditch,
semiannually, on the first Monday in June and the last Monday of September: provided
further, that the mayordomo shall make such further reports as may be required by said
ditch commissioners. The treasurer of said ditch commissioners shall make such
reports to the ditch commissioners of the moneys received, expended and how
expended, and kept in his custody as such treasurer and of all his doings as such officer
as are herein required of the mayordomo. The commissioners shall receive and pass
upon the reports of the mayordomo and the treasurer herein provided for before their
term of office expires, and if the same are found to be true and correct they shall
approve them, otherwise they shall reject them, respectively. All proceedings of the
commissioners relating to all subjects whatsoever shall be reduced to writing in a book
or books kept for that purpose and all books and papers so kept by said commissioners
and all reports made, filed or kept as herein required shall always be and remain public
property, and shall be subject to the inspection of all persons therein concerned.

History: Laws 1903, ch. 32, § 3; Code 1915, § 5790; C.S. 1929, § 151-506; 1941
Comp., 8§ 77-1504; 1953 Comp., § 75-15-4.

ANNOTATIONS



Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.

For maximum charge in lieu of fatigue work, see 73-2-24 NMSA 1978.

Compiler's note. - Laws 1903, ch. 32, § 3, purported to be an amendment of § 11,
1897 C.L. (now 73-2-21 NMSA 1978), but Laws 1903, ch. 32, § 12 (now 73-3-11 NMSA
1978) limits application of the act to certain counties.

No further assessments by ditch acquired by conservancy district. - When a
conservancy district has acquired a community ditch by eminent domain and
compensated therefor, the commissioners and mayordomo may not levy upon a water
user further assessments beyond those already paid, which were all that were due and
owing. Middle Rio Grande Conservancy Dist. v. Chavez, 44 N.M. 240, 101 P.2d 190
(1940).

Conservancy district may seek injunction. - Where mayordomo and commissioners
of a community acequia acquired by a conservancy district denied water user, who had
paid all assessments due from him to the district, the right to receive water until he
should first pay assessments levied by ditch officers, conservancy district could enforce
by injunction its right to control the flow of water in the ditch. Middle Rio Grande
Conservancy Dist. v. Chavez, 44 N.M. 240, 101 P.2d 190 (1940).

Standard for water distribution is beneficial use. - Mayordomo must distribute
acequia water according to beneficial use by ditch owners. Acreage of land with water
rights is controlling factor in apportioning water to members of acequia association, but
other matters may also be considered. 1974 Op. Att'y Gen. No. 74-23.

73-3-5. [Labor required; fines.]

The owners of said community ditches or their bosses or representatives shall labor
therein in proportion to their lands under cultivation. It shall be their duty to furnish the
number of laborers, proportionate to their lands, required by the mayordomo, at the time
and place he may designate for the purposes mentioned in the foregoing section [73-3-
4 NMSA 1978], and for the time he may deem necessary. If any person thus required
shall wilfully neglect or refuse to comply with such requirements of the mayordomo,
after having been duly notified by the mayordomo or his agent, he shall be fined, for
each offense, in a sum not exceeding five dollars ($5.00), for the benefit of said ditch or
acequia, which shall be recovered by the mayordomo in a summary way, and in case of
default in the payment of said fine, it may be recovered by the mayordomo before any
justice of the peace [magistrate court] in the county, within fifteen days after such
default, and in such cases, the mayordomo may be a competent witness to testify
therein.

History: Laws 1903, ch. 32, § 4; Code 1915, § 5791; C.S. 1929, § 151-507; 1941
Comp., 8§ 77-1505; 1953 Comp., 8 75-15-5.



ANNOTATIONS

Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not part of the law.

73-3-6. Persons in default in work or payments; right to use of
water denied.

No person, who has after written notice failed or refused to do his work or pay the
amount assessed against him in lieu of such work upon the community ditch or acequia,
shall be allowed to take or use any water from such community ditch or acequia or
lateral thereof, while in default in such payment or failure to do such work.

History: 1953 Comp., 8 75-15-5.1, enacted by Laws 1961, ch. 60, 8§ 1.
ANNOTATIONS

Cross-references. - For denial of right to use water, see also 73-2-25 NMSA 1978.

73-3-7. [Labor exemptions authorized.]

In cases of inevitable accidents, such as continual and prolonged droughts, tempests or
floods, producing the total or very material failure of crops or expectant crops, the
commissioners may, in their discretion, totally or partially exempt the person or persons
thus situated from the requirements of the foregoing section [73-3-5 NMSA 1978]
relative to continuous labor for lands under cultivation as the circumstances of the case
may require. Such exemption or exemptions shall be consistent with the facts and
circumstances of the premises and shall not extend to lands thereafter irrigated. Such
action by said commissioners shall be reduced to writing and shall become a part of
their records.

History: Laws 1903, ch. 32, § 5; Code 1915, § 5792; C.S. 1929, § 151-508; 1941
Comp., § 77-1506; 1953 Comp., § 75-15-6.

ANNOTATIONS

Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.



Compiler's note. - "The foregoing section" referred to in this section is Laws 1903, ch.
32, 8§ 4, presently compiled as 73-3-5 NMSA 1978.

73-3-8. [Penalty for misconduct by mayordomo.]

If any mayordomo of any community ditch or acequia, after having undertaken to serve
as such, shall wilfully neglect or refuse to perform any of the duties of his office, or
conduct himself with impropriety or injustice in his office as mayordomo or take any
bribe in money, property or otherwise as inducement to act improperly, he shall, upon
conviction before any justice of the peace [magistrate court] within the county where
such offense is committed, be punished by a fine not exceeding fifty dollars ($50.00) or
by imprisonment in the county jail not exceeding thirty days or by both such fine and
imprisonment, at the discretion of the court or jury trying the case.

History: Laws 1903, ch. 32, § 8; Code 1915, § 5794; C.S. 1929, § 151-511; 1941
Comp., 8§ 77-1507; 1953 Comp., 8 75-15-7.

ANNOTATIONS

Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not part of the law.

73-3-9. [Penalty for misconduct by commissioner.]

Any wilful neglect of his duties or abuse of his powers by any ditch commissioner shall
be deemed a misdemeanor and any such commissioner, upon conviction thereof before
any justice of the peace [magistrate court] within the county where such offense is
committed, shall be fined in a sum not exceeding twenty-five dollars ($25.00)
recoverable in the manner provided by law.

History: Laws 1903, ch. 32, § 9; Code 1915, § 5795; C.S. 1929, § 151-512; 1941
Comp., § 77-1508; 1953 Comp., § 75-15-8.

ANNOTATIONS

Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate



court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not part of the law.

73-3-10. [Appeals from fines of $3.00 or less.]

In all cases of conviction under this article, when the fine assessed by the justice of the
peace [magistrate court] is the sum of three dollars ($3.00) or less, an appeal shall be
granted to the district court only when all the accrued costs shall have been paid; which
appeal shall be taken and conducted as all other appeals from the decision of justices of
the peace [magistrates].

History: Laws 1903, ch. 32, § 10; Code 1915, § 5796; C.S. 1929, § 151-513; 1941
Comp., § 77-1509; 1953 Comp., 8 75-15-9.

ANNOTATIONS

Cross-references. - For counties to which this section does not apply, see 73-3-11
NMSA 1978.

For procedures governing appeals to the district court from magistrate courts in trial de
novo cases, see Rule 1-072 NMRA.

For procedure for appeal from magistrate court to district court, see 35-13-1 to 35-13-3
NMSA 1978, and Rule 2-705 NMRA.

Meaning of "this article". - The words "this article" were substituted for "this act" by the
1915 Code compilers; the reference is to sections presently compiled as 73-3-1 to 73-3-
5 and 73-3-7 to 73-3-11 NMSA 1978.

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not part of the law.

73-3-11. Counties in which not in effect.

None of the parts or provisions of this article or any section thereof shall apply or be
construed to be in force or effect in any of the following counties, viz.: Dona Ana, Grant,
Otero, Luna, Lincoln, Chaves, Eddy, Santa Fe, Guadalupe, Colfax, Union, Rio Arriba,
San Juan, Quay, McKinley, Roosevelt, as the same existed on the 11th day of March,
1903.

History: Laws 1903, ch. 32, 8 12; Code 1915, § 5797; Laws 1917, ch. 68, 8 1; C.S.
1929, § 151-514; 1941 Comp., § 77-1510; 1953 Comp., § 75-15-10.



ANNOTATIONS

Compiler's note. - The 1917 amendment excluded the counties of San Miguel, Mora,
Taos and Valencia from the list.

Meaning of "this article". - The words "this article" were substituted for "this act" by the
1915 Code compilers; the reference is to sections presently compiled as 73-3-1 to 73-3-
5 and 73-3-7 to 73-3-11 NMSA 1978.

ARTICLE 4
MILL DITCHES

73-4-1. [Course of established mill ditch not to be changed;
exception.]

The course of any mill ditch, already constructed shall not be changed, unless it be
through some irrigating ditch to the cultivated lands which shall have the preference.

History: Laws 1899, ch. 61, § 1; Code 1915, § 5798; C.S. 1929, § 151-601; 1941
Comp., 8 77-1701; 1953 Comp., § 75-16-1.

ANNOTATIONS

Mill ditch easement. - Adverse, continuous and uninterrupted use for 21 years for
milling purposes of water from an artificial ditch supplied from a nonnavigable river, with
knowledge and acquiescence of owners of adjoining land over which the water flows,
established an easement in the absence of permission or license, and subsequent
purchaser of such lands takes subject to such easement, having only a qualified right to
use of so much water as will not interfere with the mill. Trambley v. Luterman, 6 N.M.
15, 27 P. 312 (1891).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 Am. Jur. 2d Waters 8§ 20.

Right to hasten the flow and increase the volume of water in a stream by alterations or
improvements in the bed, 9 A.L.R. 1211.

93 C.J.S. Waters 8§ 38, 144 to 152.

73-4-2. [Arbitrators; appointment in dispute as to right-of-way for
mill ditch.]

Whenever it may become necessary for the owner or owners of a mill to construct a mill
ditch, when the same is to be constructed in whole or in part over the land of another
owner, and the said owner does not permit the construction of said ditch, then and in



that event, the owner of the mill and the owner of the land over which the ditch is to
pass shall apply to the justice of the peace [magistrate], of the precinct asking him to
appoint three arbitrators or assessors, each party shall name one and the justice
[magistrate] shall name the third, but if the landowner refuses to name one then the
justice [magistrate] shall name two and the owner of the mill one.

History: Laws 1899, ch. 61, 8 2; Code 1915, § 5799; C.S. 1929, § 151-602; 1941
Comp., 8 77-1702; 1953 Comp., § 75-16-2.

ANNOTATIONS

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

73-4-3. [Oath of arbitrators; report of assessment; payment of
award.]

The justice of the peace [magistrate court] shall make a record of the fact that the
arbitrators or assessors were appointed and shall swear them to act faithfully and
impartially, as such arbitrators and to report to the said justice of the peace [magistrate]
the amount by them assessed in order that the same may be turned over to the justice
of the peace [magistrate] and by him turned over to the owner or owners of the land
over which said ditch passes, and the said amount shall be paid in cash.

History: Laws 1899, ch. 61, § 3; Code 1915, § 5800; C.S. 1929, § 151-603; 1941
Comp., 8 77-1703; 1953 Comp., § 75-16-3.

ANNOTATIONS

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

73-4-4. [Construction of ditch after payment of assessment.]

If the owner of the mill for which the ditch is desired pays the amount assessed against
him, as above required, he may construct his ditch as the same may be designated by
the arbitrators and according to the record of the justice of the peace [magistrate court]
of the report of the said arbitrators.



History: Laws 1899, ch. 61, 8§ 4; Code 1915, § 5801; C.S. 1929, § 151-604; 1941
Comp., 8§ 77-1704; 1953 Comp., § 75-16-4.

ANNOTATIONS

Bracketed material. - Section 35-1-38 NMSA 1978 abolishes the office of justice of the
peace, transfers the jurisdiction, powers and duties of said justices to the magistrate
court and provides that all statutory references to "justice of the peace" shall be
construed to refer to the magistrate court. The bracketed material was not enacted by
the legislature and is not a part of the law.

ARTICLE 5
WATER USERS' ASSOCIATIONS

73-5-1. [Associations authorized.]

Whenever the owners of lands, reservoirs or irrigation ditches in any county or adjoining
counties in this state may desire to enter into mutual undertaking to construct, maintain
and operate storage reservoirs, diversion dams, irrigating ditches, canals or other
irrigation works, or to combine their several irrigating ditches, canals or other works into
one or more irrigation systems, or to improve, enlarge or add to the same, for their
mutual advantage, they may organize a water users' association under the provisions of
this chapter [this article].

History: Laws 1909, ch. 76, § 1; Code 1915, § 5645; C.S. 1929, § 150-101; 1941
Comp., 8 77-1601; 1953 Comp., § 75-17-1.

ANNOTATIONS

Cross-references. - For succession of irrigation districts to rights and duties of water
users' associations, see 73-10-45 NMSA 1978.

For control of animals within territory of water users' associations, see 77-14-8 to 77-14-
24 NMSA 1978.

Meaning of "this chapter"”. - The 1915 Code compilers substituted "this chapter" for
"this act,” presumably to refer to Code 1915, ch. 113, the provisions of which are
derived from Laws 1909, ch. 76, and are compiled in the present article as 73-5-1 to 73-
5-9 NMSA 1978.

Water users association not within commission's jurisdiction. - A water users
association formed under this article is not a mutual domestic water consumer within the
meaning of 62-9-1 NMSA 1978; further, absent any evidence showing the association
was subject to the Public Utility Act, it did not come within the jurisdiction of the public



utility commission. Morningstar Water Users Ass'n v. New Mexico Pub. Util. Comm'n,
120 N.M. 579, 904 P.2d 28 (1995).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters 8§ 340, 353, 399.

73-5-2. [Certificate of association; contents.]
They shall execute a certificate setting forth:

A. the name of the association. No name shall be assumed which is in use by another
association or corporation in this state, or so nearly similar as to lead to uncertainty or
confusion;

B. the names of the incorporators;
C. the location of its principal office in this state;

D. the objects and purposes of the association, the county or counties in which its
operations are to be carried on, and the general description of the lands to be irrigated
and the reservoirs, canals, ditches or works to be constructed, enlarged, combined or
used under the management of the association;

E. the amount of capital stock and number and denomination of the shares, or if the
incorporators do not desire to issue shares of stock, the plan and manner of acquiring
membership and of providing funds or means for the acquisition, construction,
improvement and maintenance of its works and for its necessary expenses;

F. the period if any limited for the duration of the association;

G. the number and manner of electing the board of directors, trustees or governing
board of said association; and may name the persons who shall serve as such for the
first three months or until their successors are elected and qualified,;

H. the certificate, or any amendment thereof made as in this chapter [this article]
provided may also contain any provision not inconsistent with this chapter or other law
of this state, which the incorporators may choose to insert for the regulation and
conduct of the business and affairs of the association, extending its membership,
enlarging or changing the scope of its operations, creating and enforcing a lien upon the
lands, reservoirs, canals, ditches, works and water rights of the association or its
members for the cost of acquisition, construction, repair, improvement and maintenance
of reservoirs, canals, ditches and other works, collecting the necessary funds for
expenses and purposes of the association, defining or limiting its powers and for its
dissolution and the distribution or other disposition of its property.

History: Laws 1909, ch. 76, 8§ 2; Code 1915, § 5646; C.S. 1929, § 150-102; 1941
Comp., 8 77-1602; 1953 Comp., § 75-17-2.



ANNOTATIONS

Meaning of "this chapter"”. - The 1915 Code compilers substituted "this chapter" for
"this act,” presumably to refer to Code 1915, ch. 113, the provisions of which are
derived from Laws 1909, ch. 76, and are compiled in the present article as 73-5-1 to 73-
5-9 NMSA 1978.

73-5-3. [Acknowledgment of certificate; filing; recording.]

Said certificate shall be acknowledged as required for deeds of real estate shall be filed
in the office of the state corporation commission and a copy thereof duly certified by
said commission shall be recorded in the office of the county clerk of the county or
counties where the said lands or works are located, and such certificate or a copy
thereof duly certified by the commission or county clerk shall be evidence in all courts
and places.

History: Laws 1909, ch. 76, § 3; Code 1915, § 5647; C.S. 1929, § 150-103; 1941
Comp., § 77-1603; 1953 Comp., 8 75-17-3.

ANNOTATIONS
Cross-references. - For form of acknowledgments, see 14-14-8 NMSA 1978.

Association must pay fee. - Water users' associations which desire to organize as
nonprofit corporations must pay fee for filing the certificate of incorporation, as provided
for in 53-2-1 NMSA 1978. 1943-44 Op. Att'y Gen. No. 4250.

73-5-4. [Associations to be bodies corporate; rights and powers.]

Upon the filing of such certificate and copy thereof as provided in the preceding section
[73-5-3 NMSA 1978] the persons so associating, their successors and those who may
thereafter become members of said association, shall constitute a body corporate by
the name set forth in such certificate and by such name may sue and be sued, and shall
have capacity to make contracts, acquire, hold, enjoy, dispose of and convey property
real and personal and to do any other act or thing necessary or proper for carrying out
the purposes of their organization.

History: Laws 1909, ch. 76, § 4; Code 1915, § 5648; C.S. 1929, § 150-104; 1941
Comp., 8 77-1604; 1953 Comp., § 75-17-4.

ANNOTATIONS

Association may operate irrigation system, borrow and issue bonds. - Association
has the capacity to maintain and operate an irrigation system to furnish water to its
members and to borrow money and issue its bonds when necessary. 1935-36 Op. Att'y
Gen. 77.



73-5-5. [Amendments to incorporation certificate; authority;
procedure.]

Every such association may change its name, increase or decrease its capital stock or
membership, change the location of its principal office in this state, extend the period of
its existence and make such other amendment, change or alteration as may be desired,
not inconsistent with this chapter [this article] or other law of this state, by a resolution
adopted by a vote of two-thirds in interest of the shareholders or members present at
any regular or special meeting duly held upon such notice as the bylaws provide or in
the absence of such provision upon twenty days' notice in writing given personally or by
mail; and provided that such notice shall state that the amendment or change is to be
voted upon at such meeting and the nature and purpose thereof, and provided, further,
that a majority in interest of the shareholders or members be present at such meeting in
person or by duly authorized representative. A certified copy of such resolution with the
affidavit of the president and secretary that said resolution was duly adopted by a two-
thirds vote of such shareholders or members at a meeting held in accordance with the
provisions of this section, shall be filed and recorded as provided for filing and recording
the original certificate of incorporation and thereupon the certificate of incorporation
shall be deemed to be amended accordingly and a copy of such certificate of
amendment certified by the state corporation commission or the county clerk shall be
accepted as evidence of such change or amendment in all courts and places.

History: Laws 1909, ch. 76, § 5; Code 1915, § 5649; C.S. 1929, § 150-105; 1941
Comp., § 77-1605; 1953 Comp., 8 75-17-5.

ANNOTATIONS

Meaning of "this chapter"”. - The 1915 Code compilers substituted "this chapter" for
"this act,” presumably to refer to Code 1915, ch. 113, the provisions of which are
derived from Laws 1909, ch. 76, and are compiled in the present article as 73-5-1 to 73-
5-9 NMSA 1978.

73-5-6. [First meeting; notice.]

The first meeting of every such association shall be called by a notice signed by a
majority of the incorporators, or by the directors, trustees or governing board named in
the certificate of incorporation, which notice shall be served personally or by mail at
least ten days prior to the date for said meeting.

History: Laws 1909, ch. 76, § 6; Code 1915, § 5650; C.S. 1929, § 150-106; 1941
Comp., 8 77-1606; 1953 Comp., § 75-17-6.

73-5-7. [Power to make and alter bylaws, rules and regulations.]



The power to make and alter bylaws or rules and regulations for the management and
operation of the works of the association, the distribution of the waters thereof and the
control and conduct of its business and affairs shall be in the shareholders or members,
but the incorporators may, in the certificate of incorporation, confer such power upon the
directors, trustees or governing board. Bylaws or rules and regulations made or altered
under power so conferred may nevertheless be altered or repealed by the shareholders
or members.

History: Laws 1909, ch. 76, 8 7; Code 1915, § 5651; C.S. 1929, § 150-107; 1941
Comp., 8 77-1607; 1953 Comp., § 75-17-7.

73-5-8. [Officers; selection; terms; vacancies.]

Such associations may have such officers or agents chosen or appointed in such
manner and for such terms as may be provided by the bylaws. Vacancies occurring
among such officers or among the directors, trustees or governing board shall be filled
as provided by the bylaws, or in the absence of such provision by the directors, trustees
or governing board.

History: Laws 1909, ch. 76, § 8; Code 1915, § 5652; C.S. 1929, § 150-108; 1941
Comp., 8§ 77-1608; 1953 Comp., 8 75-17-8.

73-5-9. Rights-of-way; eminent domain.

Such associations shall have the right of way over all property formerly belonging to the
territory of New Mexico, for its canals, ditches or other works and shall have and
exercise the same right to enter upon property to make surveys, and the same right to
take and acquire property and rights-of-way for their reservoirs, canals, ditches and
works, as is provided by the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978].

History: Laws 1909, ch. 76, § 9; Code 1915, § 5653; C.S. 1929, § 150-109; 1941
Comp., 8 77-1609; 1953 Comp., § 75-17-9; Laws 1981, ch. 125, § 56.

ANNOTATIONS
The 1981 amendment added the section heading, substituted "right of way" for "right-
of-way" near the beginning of the section, substituted "property" for "lands" twice in the

section and substituted "the Eminent Domain Code" for "Section 5892" at the end of the
section.

ARTICLE 6
DRAINAGE DISTRICTS; FORMATION

73-6-1. Drainage district; petition for; contents.



Whenever twenty-five percent of the adult owners of lands owning one-fourth of the
lands within any district of land to be reclaimed or benefited, desire to construct one or
more drains or ditches, or to acquire by purchase or otherwise, drains theretofore
constructed, or outlets for drains, for the promotion of agricultural interests and the
drainage of said lands or desire to maintain and keep in repair any such drain or ditch
theretofore constructed or to protect any such drain or ditch or the land so drained from
floods, such owners may file in the district court of any county in which the lands, or any
part of them shall lie, a petition setting forth:

A. the proposed name of said drainage district;
B. the necessity of the proposed drainage work, describing the necessity;

C. a general description of the proposed starting points, routes and termini of the
proposed drains or ditches;

D. a general description of the drain or drains of ditch or ditches theretofore constructed,
which it is intended to maintain and keep in repair, and of the land thereunder, which it
is intended to protect from floods;

E. a general description of the lands proposed to be included in said district;

F. the names of the owners of all lands in said district, when known;

G. if the purpose of said petitioners is the enlargement, repair and maintenance of a
ditch or drain [or] other work theretofore constructed, said petition shall give a general
description of the same, with such particulars as may be deemed important;

H. said petition shall pray for the organization of a drainage district by the name and
with the boundaries proposed, and for the appointment of commissioners for the

execution of this and the following sections.

History: Laws 1912, ch. 84, § 1; Code 1915, § 1877; Laws 1921, ch. 166, § 1; C.S.
1929, § 40-101; 1941 Comp., 8 77-1801; 1953 Comp., § 75-19-1.

ANNOTATIONS

Bracketed material. - The bracketed word "or" in Subsection G has been inserted by
the compiler, although the 1921 amendment had removed that conjunction.

Law constitutional. - Laws 1912, ch. 84, does not violate N.M. Const., art. Il, § 20,
prohibiting the taking of private property for a public use without just compensation. In re
Dexter-Greenfield Drainage Dist., 21 N.M. 286, 154 P. 382 (1915).



Laws 1912, ch. 84, is not unconstitutional as violating N.M. Const., art. lll, 8 1, relating
to the legislative power, because the duties imposed by the act are judicial in character.
In re Dexter-Greenfield Drainage Dist., 21 N.M. 286, 154 P. 382 (1915).

Laws 1912, ch. 84, does not violate N.M. Const., art. V, 8 5, relating to governor's
appointive and removal power, because the commissioners of drainage districts are not
of the contemplated class. In re Dexter-Greenfield Drainage Dist., 21 N.M. 286, 154 P.
382 (1915).

Laws 1912, ch. 84, does not violate N.M. Const., art. XI, 8 6, relating to duties of
corporation commission, because drainage districts are public corporations of a class
not comprehended by that section of the constitution. In re Dexter-Greenfield Drainage
Dist., 21 N.M. 286, 154 P. 382 (1915).

Right to withdraw name from petition. - Any person signing the petition has the right
to withdraw his name at any time before the district court has finally acted upon the
petition and determined that it is signed by the number required to create the drainage
district. In re Bernalillo County Drainage Dist. No. 1, 25 N.M. 171, 179 P. 233 (1919).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 3, 4, 6, 8, 9, 10, 19; 45 Am. Jur. 2d Irrigation 88 58 to 72.

Scope and import of term "owner" in statutes relating to formation of drainage districts, 2
A.L.R.791, 95 A.L.R. 1085.

Constitutionality of statutes for formation or change of drainage districts, 69 A.L.R. 285.
Liability of irrigation district for damages, 160 A.L.R. 1165.

Discrimination between property within and that outside municipality or other
governmental district as to public service or utility rates, 4 A.L.R.2d 595.

Liability for diversion of surface water by raising surface level of land, 88 A.L.R.4th 891.

28 C.J.S. Drains § 8 et seq.; 93 C.J.S. Waters § 45.

73-6-2. [Amendment of petition; use of several petitions.]

The court may at any time permit the petition to be amended in form and substance to
conform to the facts, if the facts justify the organization of a drainage district. Several
similar petitions for the organization of the same district may be circulated, and when
filed, shall together be regarded as one petition having as many signers as there are
separate adult signers on the several petitions filed, who own lands within said
proposed drainage district. All petitions for the organization of said district filed prior to
the hearing on said petition shall be considered by the court, the same as if filed with



the first petitions placed on file, and the signatures thereon contained shall be counted
in determining whether sufficient landowners have signed said petition.

History: Laws 1912, ch. 84, § 2; Code 1915, § 1878; C.S. 1929, § 40-102; 1941 Comp.,
§ 77-1802; 1953 Comp., § 75-19-2.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 88 28, 29.

73-6-3. [Noncontiguous lands may be included.]

Said territory need not be contiguous, providing that agricultural interests will be
promoted by such drainage of each part thereof, and the benefits of the proposed work
in each part will exceed the damages from and cost of said proposed work in each part;
and provided, further, that the court shall be satisfied that said proposed work can be
more cheaply done if in a single district than otherwise.

History: Laws 1912, ch. 84, § 3; Code 1915, § 1879; C.S. 1929, § 40-103; 1941 Comp.,
§ 77-1803; 1953 Comp., 8§ 75-19-3.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8 9; 94 C.J.S. Waters 8
243(3).

73-6-4. [Order and notice of hearing.]

On such petition being filed the court or judge thereof shall make an order fixing a time
and place of hearing thereon and ordering notice; thereupon the clerk of said court, for
the county in which the proceedings are instituted, shall cause twenty days' notice of the
filings of such petition to be given:

A. by posting notice thereof in at least five public places in the district in which said work
is to be done;

B. by serving or causing to be served a copy of such notice on each owner or reputed
owner of land within proposed district, residing in any county in which any lands in said
proposed district are situated either personally or by leaving a copy thereof at his last
usual place of abode, with a person of suitable age and discretion, to whom its contents
shall be explained; and

C. by publishing a copy thereof at least once a week for three successive weeks in
some newspaper published in each county from which any part of the district is
proposed to be taken. If there be no newspaper in any such county, such notice may be
published in a newspaper of general circulation in the district.



Such notice shall state:

A. in what court said petition is filed;

B. state briefly the starting points, routes and termini of said drains or ditches;
C. give a general description of the proposed work;

D. give the proposed boundaries of said district (or a general description of all the lands
in said proposed district);

E. give the name proposed for said drainage district; and

F. shall also state the time and place by the court fixed when and where the petitioners
will ask a hearing on said petition.

History: Laws 1912, ch. 84, § 4; Code 1915, § 1880; C.S. 1929, § 40-104; 1941 Comp.,
§ 77-1804; 1953 Comp., 8§ 75-19-4.

ANNOTATIONS

Cross-references. - For posting, publication and mailing of notice unnecessary, see
73-6-7 NMSA 1978.

For general provisions regarding publication of notice, see Chapter 14, Article 11 NMSA
1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Sufficiency of statutory provision for
notice and hearing, 84 A.L.R. 1098, 145 A.L.R. 1196.

28 C.J.S. Drains 8§ 32 et seq.
73-6-5. [Nonresidents; affidavit; mailing notice.]

If any of the owners or reputed owners of land in said district are nonresidents of the
county or counties in which the proposed district lies, the petition shall be accompanied
by an affidavit giving the names and post-office addresses of such nonresidents, if such
are known, and if such are unknown, shall state that upon diligent inquiry their names or
post-office addresses (whichever may be the fact) cannot be ascertained. The clerk of
the court shall mail a copy of the notice aforesaid to each of said nonresidents whose
post-office address is known, within six days after the publication of the same.

History: Laws 1912, ch. 84, § 5; Code 1915, § 1881, C.S. 1929, § 40-105; 1941 Comp.,
§ 77-1805; 1953 Comp., 8§ 75-19-5.

73-6-6. [Proof of giving notice.]



The certificates of the clerk of the court, or other public officer, or the affidavit of any
person who knows the facts, affixed to a copy of said notice, shall be sufficient evidence
of the posting, serving, mailing or publication thereof.

History: Laws 1912, ch. 84, § 6; Code 1915, § 1882; C.S. 1929, § 40-106; 1941 Comp.,
8§ 77-1806; 1953 Comp., § 75-19-6.

73-6-7. [Personal service renders posting, publication and mailing
of notice unnecessary.]

Personal service of said notice on or service by leaving at the usual place of abode of
all owners or reputed owners of lands within said district shall give the court complete
jurisdiction, without posting, publication or mailing of said notice.

History: Laws 1912, ch. 84, § 7; Code 1915, § 1883; C.S. 1929, § 40-107; 1941 Comp.,
§ 77-1807; 1953 Comp., 8 75-19-7.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 13.

28 C.J.S. Drains 8§ 32 et seq.
73-6-8. [Procedure on finding nonservice.]

If it shall be found before the hearing on a petition for the organization of a drainage
district, that one or more owners or reputed owners of land in said district have not been
duly served with notice of hearing on said petition, the court, or presiding judge, shall
not thereby lose jurisdiction. The court, or presiding judge in such case shall adjourn the
hearings, make an order directing the serving of said notice upon said landowner and
fixing the time and manner of service of such notice, which notice shall notify him to
appear at said adjourned time and place and be heard on said petition.

History: Laws 1912, ch. 84, § 8; Code 1915, § 1884; C.S. 1929, § 40-108; 1941 Comp.,
§ 77-1808; 1953 Comp., § 75-19-8.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 30.

73-6-9. [Service or publication of notice of adjourned hearing.]

Said notice shall be served personally or by leaving at the usual place of abode of said
unserved owners, or reputed owners as in Section 73-6-4 NMSA 1978 provided not less



than eight days before said hearing or published not less than fourteen days before said
adjourned hearing, in some newspaper published in the county in which said owner's
lands lie, or if no newspaper be published in said county, then in some newspaper of
general circulation in the district.

History: Laws 1912, ch. 84, 8 9; Code 1915, § 1885; C.S. 1929, § 40-109; 1941 Comp.,
§ 77-1809; 1953 Comp., § 75-19-9.

73-6-10. [Procedure at adjourned hearing and on finding
nonservice.]

Upon the adjourned day the same proceedings, adjournments, trial, findings and orders
may be had as in case of complete service of notice in the first instance. In case of
failure to mail said notice as herein required, the court or judge may order the same
mailed at least fourteen days before said adjourned hearing. In case of failure to publish
or post notice, as in this chapter required, the court or judge may adjourn said hearing
for sufficient time to permit the due posting and publication of said notice, and order said
notice posted or published as in Section 73-6-4 NMSA 1978 directed. In case of
adjournment to permit notice to be given the notice shall state the fact of such
adjournment and the time and place of hearing pursuant to said adjournment.

History: Laws 1912, ch. 84, § 10; Code 1915, § 1886; C.S. 1929, § 40-110; 1941
Comp., § 77-1810; 1953 Comp., § 75-19-10.

ANNOTATIONS
Meaning of "this chapter"”. - The 1915 Code compilers substituted "this chapter" for
"this act." The reference presumably is to the sections of Code 1915, ch. 31, art. 1,

presently compiled as 73-6-1 to 73-6-17, 73-6-25 to 73-6-44, 73-7-1 to 73-7-24, 73-7-
37, 73-7-38 and 73-7-40 to 73-7-56 NMSA 1978.

73-6-11. [Grounds of contest; evidence; notice.]

On the day fixed for hearing on such petition all parties owning lands, or any interests or
easements in land, within said proposed district, or who would be affected thereby, may
appear and contest:

A. the sufficiency of the petition;

B. the sufficiency of the signers of the petition;

C. the sufficiency of the notice;

D. the constitutionality of the law; and



E. the jurisdiction of the court, specifying their objections to such jurisdiction; and the
petitioners and contestants may, on the trial day offer any competent evidence in regard
thereto. All notices of contest shall be in writing and shall clearly specify the grounds of
contest.

History: Laws 1912, ch. 84, § 11; Code 1915, § 1887; C.S. 1929, § 40-111; 1941
Comp., 8§ 77-1811; 1953 Comp., § 75-19-11.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 46.

28 C.J.S. Drains § 24.

73-6-12. [Hearing and determination; number of signers; questions
of law; adjournments.]

The court shall hear and determine whether or not the petition contains the signatures
of twenty-five percent of the adult owners of lands within the said proposed district and
who represent one-fourth in area of the lands proposed to be affected by said work and
shall determine all questions of law arising on said contest. The district court in which
such petition shall be filed or the judge thereof may adjourn the hearing from time to
time for want of sufficient notice or to give time to prepare for trial or for other good
cause.

History: Laws 1912, ch. 84, § 12; Code 1915, § 1888; Laws 1921, ch. 166, § 2; C.S.
1929, § 40-112; 1941 Comp., § 77-1812; 1953 Comp., § 75-19-12.

ANNOTATIONS

Cross-references. - For finality of findings and orders and appeal to supreme court,
see 73-6-41 NMSA 1978.

Right to withdraw name from petition. - Any person signing the petition has the right
to withdraw his name at any time before the district court has finally acted upon the
petition and determined that it is signed by the number required to create the drainage
district. In re Bernalillo County Drainage Dist. No. 1, 25 N.M. 171, 179 P. 233 (1919).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 6, 12 et seq.; 45 Am. Jur. 2d Irrigation 88 56, 58.

28 C.J.S. Drains 88 28, 29.

73-6-13. [Affidavits to prove ownership.]



The affidavit of any three or more of the signers of said petition stating that they have
examined it, and are acquainted with the locality of said district and that the signers of
said petition are adult owners or reputed owners of lands in said district, to satisfy
Section 73-6-1 NMSA 1978 may be taken as prima facie evidence of the facts therein
stated. And the affidavit of any petitioner or other landowner before such court, or
represented before the court, giving the name of affiant and his or her ownerships of the
lands, described therein, shall be prima facie evidence to the court of such facts.

History: Laws 1912, ch. 84, 8 13; Code 1915, § 1889; C.S. 1929, § 40-113; 1941
Comp., 8 77-1813; 1953 Comp., § 75-19-13.

73-6-14. [Fraudulent conveyances.]

Any deed made for the purpose of establishing or defeating the prayer of said petition,
and not made in good faith and for a valuable consideration shall be taken and held to
be a fraud, and the grantee therein shall not be considered as the owner of the land
described therein.

History: Laws 1912, ch. 84, § 14; Code 1915, § 1890; C.S. 1929, § 40-114; 1941
Comp., § 77-1814; 1953 Comp., § 75-19-14.

73-6-15. [Purchasers bound by previous proceedings.]

All purchasers of land within any drainage district or proposed drainage district after
notice of such petition or any other notice provided by this article, shall have been given,
or after such petition as hereinbefore referred to has been filed, shall be deemed to
have purchased the same with notice thereof and shall be bound thereby to the same
extent as the vendor of such lands would have been bound.

History: Laws 1912, ch. 84, § 15; Code 1915, § 1891; C.S. 1929, § 40-115; 1941
Comp., 8 77-1815; 1953 Comp., § 75-19-15.

ANNOTATIONS

Meaning of "this article". - The 1915 Code compilers substituted "this article" for "this
act." Both phrases presumably refer to the sections of Laws 1912, ch. 84, codified as
Code 1915, ch. 31, art. 1. For sections as presently compiled, see note catchlined
"Meaning of 'this chapter' " in 73-6-10 NMSA 1978.

73-6-16. [Finding insufficient number of signers; dismissal; costs.]

If the court, or presiding judge thereof, after hearing any and all competent evidence
that may be offered for and against the said petition, shall find that same has not been
signed as herein required, the said petition shall be dismissed at the cost of the
petitioners, and judgment shall be entered against said petitioners for the amount of
said costs.



History: Laws 1912, ch. 84, 8§ 16; Code 1915, § 1892; C.S. 1929, § 40-116; 1941
Comp., § 77-1816; 1953 Comp., § 75-19-16.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 8, 9, 17, 19, 23.

94 C.J.S. Waters § 324.

73-6-17. [Finding sufficient number of signers; certificate; calling
election for drainage commissioners.]

But if it shall appear that the petition has been so signed, the court or judge shall so
find, and shall certify such fact to the board of county commissioners of the county or
counties in which such district is situated, and said commissioners shall call an election
for the election of commissioners of the said drainage district which said call for election
shall be in the same form as proclamations for elections now provided by law, and such
election shall be held within thirty days after the receipt of the certificate from the district
court as provided for herein.

History: Laws 1912, ch. 84, § 17; Code 1915, § 1893; Laws 1919, ch. 156, § 1; C.S.
1929, § 40-117; 1941 Comp., § 77-1817; 1953 Comp., § 75-19-17.

ANNOTATIONS

Cross-references. - For law regarding proclamations for elections, see 1-11-1 to 1-11-4
NMSA 1978.

Compiler's note. - The 1919 amendment rewrote this section, which formerly provided
for the appointment of commissioners by the court.

73-6-18. [Qualifications of voters; application of general election
laws.]

At such election and at all elections held under the provisions of this act [73-6-17 to 73-
6-25, 73-6-33 NMSA 1978], all resident freeholders who are the owners of land within
the proposed drainage district, or other evidences of title to such lands, who are
gualified electors under the general election laws of the state, shall be entitled to vote,
and none others. Insofar as applicable, the general election laws of the state, except
requirements for registration, and except as in this act otherwise provided, shall govern
all elections under this act.

History: Laws 1919, ch. 156, § 2; C.S. 1929, § 40-118; 1941 Comp., § 77-1818; 1953
Comp., § 75-19-18.



ANNOTATIONS
Cross-references. - For definition of "resident freeholder," see 73-6-21 NMSA 1978.
For general election laws, see Chapter 1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters § 319(2).

73-6-19. [Elected by plurality vote.]

At all elections held under the provisions of this act [73-6-17 to 73-6-25, 73-6-33 NMSA
1978], the commissioners or persons receiving the highest number of votes cast by the
qualified electors of the district shall be declared to be elected.

History: Laws 1919, ch. 156, § 3; C.S. 1929, § 40-119; 1941 Comp., § 77-1819; 1953
Comp., § 75-19-19.

73-6-20. [Ballots.]

For the first election to be held under the provisions of this act [73-6-17 to 73-6-25, 73-
6-33 NMSA 1978], requisite ballots shall be provided under the direction of the board of
county commissioners; and at all elections subsequent to the said first election, all such
ballots shall be provided by the commissioners of the drainage district.

History: Laws 1919, ch. 156, § 4; C.S. 1929, § 40-120; 1941 Comp., 8§ 77-1820; 1953
Comp., 8§ 75-19-20.

73-6-21. ["Resident freeholder" defined.]

Any person residing within any county in which any portion of a drainage or proposed
drainage district shall lie, and who is the owner of agricultural land within the limits of the
district, shall, for the purposes of this act [73-6-17 to 73-6-25, 73-6-33 NMSA 1978], be
considered a resident freeholder.

History: Laws 1919, ch. 156, § 5; C.S. 1929, § 40-121; 1941 Comp., § 77-1821; 1953
Comp., § 75-19-21.

73-6-22. [Determining and declaring result of election.]

On the second Monday next succeeding the first election provided for by this act [73-6-
17 to 73-6-25, 73-6-33 NMSA 1978], the board of county commissioners shall meet and
proceed to canvass the votes cast at such election and declare the result as by this act
provided.



History: Laws 1919, ch. 156, 8§ 6; C.S. 1929, § 40-122; 1941 Comp., § 77-1822; 1953
Comp., § 75-19-22.

73-6-23. [Election precincts; polling places; election judges and
clerks.]

For the purposes of the first election hereinbefore provided for, if, in the judgment of the
board of county commissioners, it is necessary so to do, said board may establish
election precincts and polling places in addition to the number of voting precincts
provided by law, and define the boundaries thereof, and such precincts may thereafter
be changed by the commissioners of such drainage district. In the event of additional
election precincts and polling places being designated as aforesaid, judges of election
for each such precinct shall be appointed, one of whom shall act as clerk of election.

History: Laws 1919, ch. 156, § 7; C.S. 1929, § 40-123; 1941 Comp., § 77-1823; 1953
Comp., § 75-19-23.

73-6-24. [Time for holding second and subsequent elections;
commissioners holding over.]

Regular elections of any such district shall be held on the first Tuesday after the first
Monday of December of each second calendar year following the first election
hereinbefore provided for, and the commissioners so elected at each of said elections
shall hold their offices until their successors are elected and have qualified in
accordance with the provisions of this act [73-6-17 to 73-6-25, 73-6-33 NMSA 1978].

History: Laws 1919, ch. 156, § 8; C.S. 1929, § 40-124; 1941 Comp., § 77-1824; 1953
Comp., § 75-19-24.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 14.

73-6-25. [Commissioners; oath; bond; quorum; concurrence of
majority.]

Before entering upon their duties, such commissioners shall take and subscribe an oath
to support the constitution of the United States and the constitution of the state of New
Mexico, to faithfully and impartially discharge their duties as such commissioners and to
render a true account of their duties to the district court within whose district the said
drainage district is located, whenever required by law or the order of the said court, and
shall execute a bond running to the state of New Mexico to be filed with said clerk for
the benefit of the parties interested, in an amount to be fixed by the said district court or
presiding judge thereof, with sureties to be approved by the court or presiding judge,
conditioned for the faithful discharge of their duties as such commissioners, and the



faithful accounting for and application of all moneys which shall come into their hands
as such commissioners. A majority shall constitute a quorum, and a concurrence of a
majority in any matter within their duties shall be sufficient for its determination.

History: Laws 1912, ch. 84, § 18; Code 1915, § 1894; Laws 1919, ch. 156, § 9; C.S.
1929, § 40-125; 1941 Comp., § 77-1825; 1953 Comp., § 75-19-25.

ANNOTATIONS
Cross-references. - For annual report of commissioners, see 73-6-29 NMSA 1978.

For report on necessity benefits and boundaries (preliminary report), see 73-6-33 and
73-6-34 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 14 et seq.; 93 C.J.S.
Waters § 128; 94 C.J.S. Waters § 345.

73-6-26. [Appointments to fill expired terms; time; notice.]

Appointments to fill expired terms in the office of drainage commissioners shall be made
by the presiding judge of the district court of the county having jurisdiction of the
drainage district at the courthouse therein, during the first ten days of September, or as
soon thereafter as possible, on a day fixed by the court at least thirty days before such
appointment is to be made and a written notice of the time fixed, mailed under direction
of the court to each landowner of the district in each district in which such terms expire.

History: Laws 1912, ch. 84, § 20; Code 1915, § 1896; C.S. 1929, § 40-126; 1941
Comp., § 77-1826; 1953 Comp., § 75-19-26.

ANNOTATIONS

Compiler's note. - Laws 1919, ch. 156, provides for the election of drainage district
commissioners and is presently compiled as 73-6-17 to 73-6-25 and 73-6-33 NMSA
1978. Section 73-6-24 NMSA 1978 provides for the regular election of commissioners.
Laws 1919, ch. 156, 8§ 11, repeals all provisions in conflict with that act.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 14.

73-6-27. [Appointments to fill vacancies; change of residence.]

Vacancies in the board may be filled by such judge at any time, the commissioners
appointed to hold [office] for the residue of the unexpired term. The removal of any
commissioner from the county or counties in which lands of such district are situated
shall render his office vacant.



History: Laws 1912, ch. 84, § 21; Code 1915, § 1897; C.S. 1929, § 40-127; 1941
Comp., § 77-1827; 1953 Comp., § 75-19-27.

ANNOTATIONS

Cross-references. - For authority of court to remove commissioners, see 73-7-50
NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 14.

73-6-28. [Records kept by commissioners.]

The commissioners shall keep an accurate record of all moneys collected on account of
the work under their charge, and of all payments made by them, and shall take
vouchers for such payments and shall keep full, accurate and true minutes of all their
proceedings.

History: Laws 1912, ch. 84, § 22; Code 1915, § 1898; C.S. 1929, § 40-128; 1941
Comp., § 77-1828; 1953 Comp., § 75-19-28.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 15 et seq.

73-6-29. [Annual report of commissioners.]

On the first Tuesday of September of each year they shall file in the office of the clerk of
the court having jurisdiction in the matter an itemized statement of all their receipts and
disbursements and leave said report in such office for examination by parties interested
at all times.

History: Laws 1912, ch. 84, § 23; Code 1915, § 1899; C.S. 1929, § 40-129; 1941
Comp., § 77-1829; 1953 Comp., § 75-19-29.

73-6-30. [Compensation and expenses of commissioners.]

They shall receive for their services such compensation as the court or presiding judge
thereof may determine. They shall also receive their actual reasonable expenses.

History: Laws 1912, ch. 84, § 24; Code 1915, § 1900; C.S. 1929, § 40-130; 1941
Comp., 8 77-1830; 1953 Comp., 8§ 75-19-30.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8 15 et seq.



73-6-31. [Court controls commissioners.]

They shall at all times be under the control and direction of the court or presiding judge,
and shall obey its or his directions; failure [failing] so to do they shall forfeit their
compensation and be dealt with summarily as for contempt.

History: Laws 1912, ch. 84, § 25; Code 1915, § 1901; C.S. 1929, § 40-131; 1941
Comp., § 77-1831; 1953 Comp., § 75-19-31.

ANNOTATIONS

Cross-references. - For punishment for contempt, see 34-1-2 NMSA 1978.
73-6-32. [Suits on bonds of commissioners.]

Suit may also be brought upon their bonds, in the name of the state and the amount
recovered shall be applied to the construction of the work or to the party injured, as
justice may require.

History: Laws 1912, ch. 84, § 26; Code 1915, § 1902; C.S. 1929, § 40-132; 1941
Comp., § 77-1832; 1953 Comp., § 75-19-32.

ANNOTATIONS

Cross-references. - For requirement that commissioners post bond, see 73-6-25
NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 45 Am. Jur. 2d Irrigation 8§ 59.

28 C.J.S. Drains § 14.

73-6-33. [President and secretary; examination of lands; report on
necessity, benefits and boundaries.]

Within ten days after said commissioner [commissioners] shall be elected and qualified
they shall meet and organize by electing one of their number president and one
secretary, and as soon as may be thereafter, they shall personally examine the lands in
said district and make a preliminary report to the court, which report shall state:

A. whether said proposed work is necessary, or would be of utility in carrying out the
purposes of the petition;

B. whether the proposed work would promote agricultural interests, and whether there
are any lands described in said petition which would not be benefitted by such
improvement;



C. whether the total benefits from said proposed work will exceed the cost thereof
together with the damages resulting therefrom; and in arriving at this they shall include
all benefits and all damages resulting therefrom both within and without said district;

D. said commissioners shall in said report fix as near as may be and report to the court
the boundaries of said proposed drainage district. Said boundaries shall not be so
changed from those in the petition as to deprive the court of jurisdiction by reason of not
having on the petition the required number of signers owning land within said changed
boundaries.

History: Laws 1912, ch. 84, § 27; Code 1915, § 1903; Laws 1919, ch. 156, § 10; C.S.
1929, § 40-133; 1941 Comp., § 77-1833; 1953 Comp., 8§ 75-19-33.

ANNOTATIONS

Cross-references. - For commissioners' right of entry on lands, see 73-7-18 NMSA
1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Effect of incidental private benefit of
eminent domain for drainage, 53 A.L.R. 21.

28 C.J.S. Drains 8 37 et seq.

73-6-34. [Report submitting another plan.]

If said proposed work as in the petition described, is not best suited to carry out the
purposes of the petition the commissioners shall consider and base their report upon
some other plan best suited to carry out those purposes and propose to the court the
plan by them recommended.

History: Laws 1912, ch. 84, § 28; Code 1915, § 1904; C.S. 1929, § 40-134; 1941
Comp., § 77-1834; 1953 Comp., § 75-19-34.

73-6-35. [Order and notice of hearing on commissioners'
preliminary report.]

Upon the filing of the preliminary report the court or the presiding judge thereof shall by
order fix a time and place when and where the same shall be heard at some general or
special term of said court, not less than thirty days from the filing of said report. Notice
of the time and place of hearing upon said preliminary report shall be given to all
interested persons by publishing a brief notice of the filing of said report, including a
brief statement of the substance of said report in one or more newspapers published in
each county in which any land in said proposed drainage district shall be situated (or if
no newspaper is published in said county, in one or more newspapers of general
circulation of the district) once in each week for three consecutive weeks prior to the day
appointed for hearing thereon. Said notice shall describe all lands by said report



included in said district, which were not included therein by the petition, and state that
such lands are to be included in said district which were by the petition included therein
and shall state that such lands are to be excluded from said district.

History: Laws 1912, ch. 84, 8 29; Code 1915, § 1905; C.S. 1929, § 40-135; 1941
Comp., 8 77-1835; 1953 Comp., § 75-19-35.

ANNOTATIONS

Cross-references. - For general provisions regarding publication of notice, see Chapter
14, Article 11 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 3, 4, 7, 10, 12, 22.

28 C.J.S. Drains § 41.

73-6-36. [Hearing on report; adjournment.]

Upon the day fixed for hearing upon said report, said court may adjourn said hearing for
good cause or may proceed to hear, try and determine all issues arising upon said

report.

History: Laws 1912, ch. 84, § 30; Code 1915, § 1906; C.S. 1929, § 40-136; 1941
Comp., 8 77-1836; 1953 Comp., § 75-19-36.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 41.

73-6-37. [Remonstrances against report.]

Any interested party may appear and remonstrate against said report or any material

part thereof. All remonstrances shall be in writing, be verified on oath, be filed at least
five days before the day fixed for hearing and shall set forth the facts upon which they
are based.

History: Laws 1912, ch. 84, § 31; Code 1915, § 1907; C.S. 1929, § 40-137; 1941
Comp., 8 77-1837; 1953 Comp., § 75-19-37.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 40.

73-6-38. [Notice served on owners of added lands.]



When lands are added to the district the owners thereof shall be served with said notice
as provided for serving of notice of hearing on the petition.

History: Laws 1912, ch. 84, § 32; Code 1915, § 1908; C.S. 1929, § 40-138; 1941
Comp., § 77-1838; 1953 Comp., § 75-19-38.

ANNOTATIONS

Cross-references. - For serving of notice of hearing on the petition, see 73-6-4 to 73-6-
7 NMSA 1978.

73-6-39. [Hearing on report; how issues tried; causes for dismissal;
costs.]

All issues arising upon said preliminary report shall be tried by the court without a jury. If
the court shall find in favor of the remonstrance, or if said report be that the proposed
work will not promote the agricultural interests, or that the benefits from said proposed
work will not exceed the damages and cost of construction, and no remonstrance
against said report is filed, the petition shall be dismissed and the costs taxed against
the petitioners, and judgment entered therefor, as in Section 73-7-12 NMSA 1978,
hereinafter provided.

History: Laws 1912, ch. 84, § 33; Code 1915, § 1909; C.S. 1929, § 40-139; 1941
Comp., 8 77-1839; 1953 Comp., § 75-19-39.

73-6-40. [Confirmation of report; work to proceed.]

But if the preliminary report be that the benefits of said proposed work (or work by the
commissioners proposed) will exceed the damages and the cost of construction and
that the agricultural interests will be promoted thereby, and no remonstrance thereto is
filed, or if on the trial of the issues made on said report the court finds that the benefits
will exceed the damages and cost of construction, and that the agricultural interests will
be promoted by said proposed work, the court shall make and file such findings in
writing and make an order confirming said report or directing amendment of the report
to conform to the findings of said court. And when so amended the court shall by order
confirm the same and direct said commissioners to proceed with said work with all
convenient speed.

History: Laws 1912, ch. 84, 8§ 34; Code 1915, § 1910; C.S. 1929, § 40-140; 1941
Comp., § 77-1840; 1953 Comp., § 75-19-40.

73-6-41. [Finality of findings and order; appeal.]

Such findings and order shall be final and conclusive unless appealed from, to the
supreme court within thirty days after filing thereof.



History: Laws 1912, ch. 84, § 35; Code 1915, § 1911, C.S. 1929, § 40-141; 1941
Comp., 8§ 77-1841; 1953 Comp., § 75-19-41.

ANNOTATIONS

Right of appeal from findings as to required signatures. - This section gives the
right of appeal to the supreme court from the findings of the district court in regard to the
required signatures of the petition within thirty days after the same are filed, and
consequently cuts off the right to further question such findings. In re Dexter-Greenfield
Drainage Dist., 21 N.M. 286, 154 P. 382 (1915).

73-6-42. [Order of confirmation; entry; district declared organized,;
name; boundaries; corporate powers.]

Upon entering of such order of confirmation of said preliminary report of record, such
drainage district shall be, and is thereby declared to be organized as a drainage district
by the name mentioned in said petition, or such other name as the court shall fix, with
the boundaries fixed by the order confirming the report of said commissioners, to be a
body corporate by said name fixed in said order, with the right to sue and be sued, to
adopt and use a seal and to have perpetual succession.

History: Laws 1912, ch. 84, § 36; Code 1915, § 1912; C.S. 1929, § 40-142; 1941
Comp., 8§ 77-1842; 1953 Comp., § 75-19-42.

ANNOTATIONS

Court does not organize corporation, but merely sits in judgment as a judicial tribunal
to ascertain that certain required facts and conditions exist, the statute thereupon
organizes the corporation. In re Dexter-Greenfield Drainage Dist., 21 N.M. 286, 154 P.
382 (1915).

Municipal corporation may be sued at law and equity. - Municipal corporation,
having capacity to sue and be sued, may be sued both at law and in equity whenever a
cause of action exists against it. Roswell Drainage Dist. v. Parker, 53 F.2d 793 (10th
Cir. 1931).

Satisfaction of judgment impossible. - Fact that creditor may not be able to obtain
satisfaction of his judgment against municipal corporation does not affect his right to sue
and obtain judgment. Roswell Drainage Dist. v. Parker, 53 F.2d 793 (10th Cir. 1931).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Personal injuries, liability of drainage
district for, 33 A.L.R. 77.

28 C.J.S. Drains § 42 et seq.

73-6-43. [Powers of commissioners.]



The commissioners appointed as aforesaid and their successors in office shall from the
entry of such order of confirmation, constitute the corporate authority of said drainage
district, and shall exercise the functions conferred on them by law, and do all things and
perform all acts necessary to the construction and preservation of the proposed work.

History: Laws 1912, ch. 84, § 37; Code 1915, § 1913; C.S. 1929, § 40-143; 1941
Comp., § 77-1843; 1953 Comp., § 75-19-43.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8 9 et seq.

73-6-44. [Conditions precedent to formation of drainage district.]

All proceedings herein required, prior to the entry of such order of confirmation of
record, shall be deemed to be and are hereby declared to be necessary to the formation
of said body corporate.

History: Laws 1912, ch. 84, § 38; Code 1915, § 1914; C.S. 1929, § 40-144; 1941
Comp., § 77-1844; 1953 Comp., § 75-19-44.

ARTICLE 7
DRAINAGE DISTRICTS; CONSTRUCTION, OPERATION
AND MAINTENANCE

73-7-1. [Employment of engineer; levels, surveys, maps and plans;
report to court.]

As soon as may be after the confirmation of the said preliminary report, or within such
time as the court may direct, said commissioners shall employ a competent drainage
engineer and proceed to have all necessary levels taken and surveys made, and shall
lay out said proposed work, make a map thereof and plans, profiles and other
specifications thereof and report in writing to the court.

A. Whether the starting point, routes and termini of proposed work and the proposed
location thereof, as in the petition contained, are in all respects proper and feasible,
and, if not, shall report such as are most proper and feasible.

B. If it be found necessary to change the boundaries of said proposed district, as by
them previously fixed, they shall report said proposed change, and, if possible, shall
report the names, residence and post-office addresses of the owner or owners of all
lands affected by said change in boundaries, but no such change in boundaries shall be
made as to deprive the court of jurisdiction; provided, however, that if the owners of



lands adjacent to the district petition to have their lands brought in to the district such
may be considered the same as original petitioners in making changes of boundaries.

C. What lands within the district, as by them reported will be injured by the proposed
work, if any, and they shall therein award to each tract, lot, easement of interest by
whomsoever held, the amount of damages which they shall determine will be caused to
the same by the proposed work.

D. What lands within the district as by them reported will be benefited by the proposed
work and they shall assess against each tract, lot and easement by whomsoever held
the amount of benefits which they determine will be caused to the same by the
proposed work or the damages inflicted by same on the district. The benefits or
damages assessed as provided in this section are hereinafter referred to as
"assessment of benefits."

E. They shall also determine and report to the court the total amount, as near as they
can determine, that said proposed work will cost, which amount shall include all
incidental expenses, the reasonable cost of organizing said district, costs of proceeding
and all probable damage to lands, both within and without the district, together with a
reasonable attorney fee for the petitioners, which cost will hereinafter be referred to as
"cost of construction."

F. If the cost of construction of any particular part of the work so proposed to be done
should be assessed upon any particular tract or tracts, lot or lots of land, or upon any
corporation or corporations, individual or individuals, company or companies not
incorporated, the commissioners shall so specify, and in their report they shall fix and
determine the sums which should be assessed against said tracts, lots and
corporations, individuals, companies not incorporated and assess such sum against
said tracts, lots, corporations, individuals, companies not incorporated.

G. And if any corporation, individual or individuals, company or companies not
incorporated or public highway or highways would, in the judgment of said
commissioners, derive special benefits from the whole or any part of such proposed
work, the commissioners shall so report and assess those benefits and assess against
the same its proportionate share of the costs of said proposed work. The word
"corporation” wherever in this act contained, shall be construed to include:

(1) railroad companies;

(2) other private corporations of all kinds;

(3) towns;

(4) cities;

(5) villages; and



(6) other drainage districts.

H. They shall apportion and assess the part of this "cost of construction" not assessed
as in Subdivision [Subsections] F and G of this section against the several benefited
tracts, lots and easements in said drainage district, in proportion to the benefits which
they have assessed against the same by setting down opposite each tract, lot or
easement, the sum so apportioned to each. The assessments which together make up
the cost of construction as above defined, are herein referred to as "assessments for
construction."

I. The commissioners shall further report to the court the probable cost of keeping said
proposed work in repair after it is completed.

J. They shall include in their said report said map, plans and other specifications, and
file the same with their report.

History: Laws 1912, ch. 84, § 39; Code 1915, § 1915; C.S. 1929, § 40-145; 1941
Comp., § 77-1901; 1953 Comp., 8§ 75-20-1.

ANNOTATIONS

Cross-references. - For commissioners' right of entry on lands, see 73-7-18 NMSA
1978.

Meaning of "this act". - The reference to "this act" in Subsection G means Laws 1912,
ch. 84, the provisions of which are presently compiled as 73-6-1 to 73-6-17, 73-6-25 to
73-6-44, 73-7-1 to 73-7-24, 73-7-37, 73-7-38 and 73-7-40 to 73-7-56 NMSA 1978.

Special assessments for benefits not taxes. - Special assessments on property for
improvements, on basis of benefits under this act, are not taxes within exemption of
N.M. Const., art. VIII, 8 3; thus, a county is not exempted and may be assessed for
special benefits to its public highways. Lake Arthur Drainage Dist. v. Board of Comm'rs,
29 N.M. 219, 222 P. 389 (1924).

Limit on assessments. - Lands within district are only subject to such assessments as
are expressly or impliedly authorized by statute under which the district was created,
and in no event for assessments in excess of benefits received. Roswell Drainage Dist.
v. Parker, 53 F.2d 793 (10th Cir. 1931).

Complaining parties must avail themselves of statutory proceedings. - Complaint
to exonerate land from lien of drainage assessment on alleged ground that drain
constructed was not that designated by survey was demurrable for failure to show that
plaintiff availed himself of opportunities afforded by the drainage statute to protect his
interests in the drainage proceeding. Strickland v. Elliott, 27 N.M. 238, 199 P. 1016
(1921).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 17, 19, 22.

Validity of rule of assessment for drainage improvement, 2 A.L.R. 625.

28 C.J.S. Drains 8§ 37 et seq.; 93 C.J.S. Waters § 210; 94 C.J.S. Waters § 321.

73-7-2. [Commissioners; discretion as to plans; alteration of plan
by court order.]

The commissioners shall not be confined to the points of commencement, routes or
termini of the drains or ditches, or the number, extent or size of the same or the

location, plan or extent of any drain, ditch or other work, as proposed by the petitioners,
but shall locate, design, lay out and plan the same in such manner as to them shall
seem best, to promote the agricultural interests and to drain, or to protect the lands of
the parties interested with the least damage and the greatest benefit to all lands
affected thereby. And any plan proposed by the commissioners, may on the application
of any person interested, on the hearing hereinafter provided for, or on the application of
the commissioners, be altered by the court, by written order, in such manner as shall
appear to the court to be just.

History: Laws 1912, ch. 84, § 40; Code 1915, § 1916; C.S. 1929, § 40-146; 1941
Comp., § 77-1902; 1953 Comp., 8§ 75-20-2.

73-7-3. [Boundaries extended or contracted.]

If the commissioners find that the proposed district as described in the petition filed, will
not embrace all of the lands that will be benefited by the proposed work, or that it will
include lands that will not be benefited and are not necessary to be included in said
district for any purpose, they shall extend or contract the boundaries of the proposed
district so as to include or exclude all such lands, as the case may be; and the
boundaries adopted and reported by them, may, upon the hearing of their report, as
hereinafter provided, upon their application, or that of any person interested, be altered
by the court in such manner as shall appear to be just; provided, that the alteration of
boundaries as aforesaid shall not have the effect of so far enlarging or contracting the
proposed district as to render such petition void or dismissable. Said report shall be filed
with the clerk of the court.

History: Laws 1912, ch. 84, § 41; Code 1915, § 1917; C.S. 1929, § 40-147; 1941
Comp., § 77-1903; 1953 Comp., § 75-20-3.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 45 Am. Jur. 2d Irrigation § 42.

28 C.J.S. Drains 88 10, 11; 94 C.J.S. Waters § 319(2), (3).



73-7-4. [Filing of report; hearing; time and place; notice.]

Upon the filing of said report, the court shall make and enter an order fixing the time and
place when and where all persons interested may appear and remonstrate against the
confirmations thereof, and the clerk of said court shall cause notice of the time and
place of such hearing to be given to all parties interested, which notice shall contain a
brief description of the lands benefited and damaged, together with the net damage
awarded to the several tracts, parcels, easements and corporations to which damages
are awarded and the sum in each case assessed for construction against said several
benefited parcels, tracts, easements and corporations.

History: Laws 1912, ch. 84, 8 42; Code 1915, § 1918; C.S. 1929, § 40-148; 1941
Comp., 8 77-1904; 1953 Comp., § 75-20-4.

ANNOTATIONS

Not proper for delinquent landowner to change basis of assessment. - Where a
report discloses that the basis of an assessment is the benefits to be derived to each
tract of land, a landowner cannot, in defending collection of interest due upon the
assessment, urge that the amount assessed against a given tract exceeds the sum
actually expended thereon, since that would change the basis of the assessment. State
ex rel. Hagerman Drainage Dist. v. Stanley, 28 N.M. 420, 213 P. 770 (1923).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 40.

73-7-5. [Publication of notice; service.]

Said notice shall be published for at least three successive weeks, prior to the day set
for the hearing in one newspaper published in each county in which said lands, or any
part thereof within said district are situated (and if no newspaper is published in said
county, in some newspaper of general circulation in the district), and by serving a copy
of such notice on each of the persons, or corporations, by said report recommended to
be assessed, or whose lands are by said report recommended to be included in said
district, and who reside in any of the counties out of which the proposed district is
formed, at least 20 days before the day of hearing in the same manner that a summons
is required to be served, provided, absence from the county of such person or
corporation shall excuse personal service, whereupon due publication of such notice
shall be sufficient service.

History: Laws 1912, ch. 84, § 43; Code 1915, § 1919; C.S. 1929, § 40-149; 1941
Comp., 8 77-1905; 1953 Comp., § 75-20-5.

ANNOTATIONS

Cross-references. - For provisions as to publication of notice, see 14-11-1 to 14-11-13
NMSA 1978.



For manner of service of summons, see Rule 1-004 NMRA.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 8§ 6, 10, 12, 13, 14, 19.

28 C.J.S. Drains 8 10 et seq.
73-7-6. [Provisions of notice; land in more than one county.]

In case the lands are situated in more than one county the notice published in the
county wherein the court having jurisdiction is situated shall contain a description of all
the lands in said proposed district, the damages awarded to the several parcels thereof
and amounts assessed for construction against the several parcels thereof, but the
notice published in any other county or counties may contain a description of only the
lands situate in said county for which said publication is made, together with the
damages awarded to and assessments for construction against the several tracts,
parcels, easements and interests situate in said county for which publication is made.

History: Laws 1912, ch. 84, § 44; Code 1915, § 1920; C.S. 1929, § 40-150; 1941
Comp., § 77-1906; 1953 Comp., § 75-20-6.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 10 et seq.

73-7-7. [Publication unnecessary in case of personal service or
waiver of notice.]

In case of service of said notice personally, or the acceptance and waiver thereof on all
the owners of the lands within the district, said service shall be sufficient and give the
court jurisdiction without said publication.

History: Laws 1912, ch. 84, § 45; Code 1915, § 1921; C.S. 1929, § 40-151; 1941
Comp., 8 77-1907; 1953 Comp., § 75-20-7.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 13.

73-7-8. [Report referred back to commissioners for modification.]

If the court finds that the report requires modification the same may by order of the court
be referred back to the commissioners, who may be required to modify it in any respect.



History: Laws 1912, ch. 84, § 46; Code 1915, § 1922; C.S. 1929, § 40-152; 1941
Comp., 8 77-1908; 1953 Comp., § 75-20-8.

73-7-9. [Confirmation of report; appeal.]

If there be no remonstrance, or if the finding be in favor of the validity of the proceedings
or after the report shall have been modified to conform to the findings, the court shall
confirm the report and order of confirmation shall be final and conclusive, the proposed
work shall be established and authorized and the proposed assessments approved and
confirmed, which approval and confirmation shall be final, unless within thirty days an
appeal be taken to the supreme court.

History: Laws 1912, ch. 84, § 47; Code 1915, § 1923; C.S. 1929, § 40-153; 1941
Comp., § 77-1909; 1953 Comp., 8 75-20-9.

ANNOTATIONS

Timely appeal is sole remedy. - Since decrees rendered under drainage district law
are not subject to collateral attack, the only remedy permitted to an owner aggrieved by
such decree is by appeal seasonably taken to the supreme court. Strickland v. Elliott, 27
N.M. 238, 199 P. 1016 (1921).

Landowners adequately protected. - Law regarding drainage districts furnishes a
complete and comprehensive system of judicial procedure with respect to drainage, and
affords adequate protection of owners of land in district. Lake Arthur Drainage Dist. v.
Board of Comm'rs, 29 N.M. 219, 222 P. 389 (1924); State ex rel. Hagerman Drainage
Dist. v. Stanley, 28 N.M. 420, 213 P. 770 (1923).

Landowner cannot protest assessment on ground that lesser amount expended. -
A landowner cannot, in defense to suit to collect interest due upon assessment, defend
on the ground that amount assessed against a given tract exceeds the sum actually
expended. State ex rel. Hagerman Drainage Dist. v. Stanley, 28 N.M. 420, 213 P. 770
(1923).

73-7-10. [Order of confirmation; modification.]
Said order of confirmation may, at the same or at any subsequent term of said court, be
revised, modified or changed, in whole or in part, on petition of the commissioners, after

such notice as the court may require, to parties adversely interested.

History: Laws 1912, ch. 84, § 48; Code 1915, § 1924; C.S. 1929, § 40-154; 1941
Comp., 8 77-1910; 1953 Comp., § 75-20-10.

ANNOTATIONS



Court's powers unaffected by stipulation on which order based. - The fact that the
order approving assessments and the findings was made upon a stipulation between
remonstrants and commissioners does not change the nature of the order nor the
powers of the court. Stanley v. Wixon, 24 N.M. 499, 174 P. 200 (1918).

73-7-11. [Supplemental report; notice.]

At any time prior to making the order confirming said report or thereafter the court may
permit the commissioners to present and file a supplemental report, or amend their
report as to any matter which, pursuant to the provisions hereof, was or might have
been included in the original report presented by them, and after reasonable notice
given to all parties interested, in such manner as the court shall direct, the court may,
upon the hearing in said matter make such order as the case may require.

History: Laws 1912, ch. 84, § 49; Code 1915, § 1925; C.S. 1929, § 40-155; 1941
Comp., 8§ 77-1911; 1953 Comp., § 75-20-11.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 37, 38.

73-7-12. [Dismissal of petition or proceedings; judgment for costs.]

In case the petition or proceedings are dismissed as provided in Section 73-6-39 NMSA
1978, a judgment shall be entered against the petitioners and in favor of the
commissioners for the costs, expenses and liabilities incurred in said proceedings, and
for the benefit of those who have rendered services or advanced money in the
prosecution of said proceedings, or have recovered costs on successful contests
therein.

History: Laws 1912, ch. 84, § 50; Code 1915, § 1926; C.S. 1929, § 40-156; 1941
Comp., 8§ 77-1912; 1953 Comp., § 75-20-12.

73-7-13. [Payment of judgment by proportionate contribution of
petitioners.]

All petitioners shall, among themselves, contribute in the payment of said judgment, in
proportion to the number of acres of land they have within the boundaries of the
proposed district.

History: Laws 1912, ch. 84, § 51; Code 1915, § 1927; C.S. 1929, § 40-157; 1941
Comp., 8 77-1913; 1953 Comp., § 75-20-13.

73-7-14. [Assessments; payment in installments.]



At the time of confirmation of such assessments, it shall be competent for the court to
order the assessments for cost of construction, to be paid in not more than fifteen
installments of such amounts and at such times as will be convenient for the
accomplishment of the proposed work, or for the payment of the principal and interest of
such notes or bonds of said district as the court shall grant authority to issue, for the
cost of construction. The court may also, by such order, fix a date on which the first
installment of the assessments for cost of construction shall become due, not more than
five years after the date of the order, and each of said installments shall draw interest at
the rate of not to exceed eight percent per annum from the date of said order.

History: Laws 1912, ch. 84, 8 52; Code 1915, § 1928; C.S. 1929, § 40-158; 1941
Comp., 8 77-1914; 1953 Comp., § 75-20-14.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. - 45 Am. Jur. 2d Irrigation 8§ 49.

28 C.J.S. Drains § 117; 94 C.J.S. Waters 88 333, 343.
73-7-15. [Assessments; time of payment; lien on land.]

Unless otherwise provided by said order, such assessment shall be payable at once;
and from the time of the entry of said order, assessments for cost of construction and
interest thereon, shall be a lien upon the lands assessed until paid. Any owner of land,
or any corporation assessed for cost of construction, may at any time within thirty days
after the confirmation of said report, pay into court, the amount of the assessment
against his land or any tract thereof, or against any such corporation. Said payment
shall relieve said lands from the lien of said assessment, and said corporation from all
liability on said assessment.

History: Laws 1912, ch. 84, § 53; Code 1915, § 1929; C.S. 1929, § 40-159; 1941
Comp., § 77-1915; 1953 Comp., § 75-20-15.

ANNOTATIONS

Complaining parties must avail themselves of statutory proceedings. - See same
catchline in notes to 73-7-1 NMSA 1978.

No tax receipt until drainage assessment paid. - While it is permissible to allow
taxpayer to pay state and county taxes without paying water or drainage tax, treasurer
may not give a tax receipt until the latter assessments have been paid. 1925-26 Op.
Att'y Gen. 45.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 116; 94 C.J.S. Waters
88 333, 343.



73-7-16. [Assessments for repairs; time of payment;
commissioners' report.]

Assessments for keeping any drain, ditch, levee or other work in repair under these
provisions, shall be due and payable on the first Tuesday of September annually.
Commissioners having charge of any completed drain, ditch or other work shall, on the
first Tuesday of June in each year, file with the clerk of the court having jurisdiction, a
report in which they shall specify in detail the labor necessary to the preservation and
protection of the work under their control, the places where repairs are specially needed
and the sum to be assessed against each tract, lot, easement or corporation to pay all
necessary repairs. All such assessments shall be apportioned on the last assessments
of benefits confirmed by the court.

History: Laws 1912, ch. 84, 8 54; Code 1915, § 1930; C.S. 1929, § 40-160; 1941
Comp., 8 77-1916; 1953 Comp., § 75-20-16.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 117; 94 C.J.S. Waters
8§ 333, 343.

73-7-17. [Hearing on annual report; assessments.]

Within thirty days after filing such annual report, at a time and place to be fixed by the
court, or presiding judge, the court or presiding judge shall examine said report, hear all
objections to the same, fix and determine the amount of such assessments and cause
such adjudication to be entered of record in said court, and a certified copy of the same
to be delivered to said commissioners.

History: Laws 1912, ch. 84, § 55; Code 1915, § 1931; C.S. 1929, § 40-161; 1941
Comp., 8 77-1917; 1953 Comp., § 75-20-17.

ANNOTATIONS
Decree final. - A decree of court confirming the report of the commissioners and the
assessment is final and not open to collateral attack. Lake Arthur Drainage Dist. v.

Board of Comm'rs, 29 N.M. 219, 222 P. 389 (1924).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drainage and Drainage
Districts § 44 et seq.

73-7-18. [Commissioners' right of entry on lands; penalty for
interference.]



The commissioners from the time of their appointment may go upon the lands lying
within said district for the purpose of examining the same, and making plans, plats and
surveys, and after the organization of said district, and payment or tender of
compensation allowed, may go upon said lands, with their servants, teams, tools,
instruments or other equipments [equipment], for the purpose of constructing such
proposed work, and may forever thereafter enter upon said lands as aforesaid, for the
purpose of maintaining or repairing such proposed work, doing no more damage than
the necessity of the occasion may require; and any person or persons, who shall
willfully prevent or prohibit any of such persons from entering such lands for the
purposes aforesaid, shall be fined any sums not exceeding $25.00 per day for each
day's hindrance to be recovered in an action of debt in favor of such drainage district,
which sum shall be paid into the treasury for the use of said district.

History: Laws 1912, ch. 84, § 57; Code 1915, § 1933; C.S. 1929, § 40-162; 1941
Comp., § 77-1918; 1953 Comp., § 75-20-18.

ANNOTATIONS

Cross-references. - For constitutional provision regarding disposition of fines and
forfeitures which may supersede this section, see N.M. Const., art. XIlI, 8§ 4.

Bracketed material. - The bracketed material was inserted by the compiler for
purposes of clarity; it was not enacted by the legislature and is not a part of the law.

73-7-19. [Right to condemn right-of-way for outlet for drainage
district; manner of condemnation.]

Where a drainage district has no sufficient outlet within its borders it is hereby provided
that said district shall have the right to condemn right-of-way across the necessary
lands to reach an outlet, the damages, if any, to the owners of lands through which the
right-of-way is procured to be agreed upon by said owner and the commissioners of
such district or if they cannot agree upon damages, the said drainage commissioners,
shall proceed in the name of such drainage district to condemn such right-of-way which
shall be so located so as to do the least damage to private or public property consistent
with the proper use and economical construction of such outlet. Such land and right-of-
way shall be acquired in the manner provided by law for the condemnation and taking of
private property in New Mexico, for railroad, telegraph, telephone and other public uses
and purposes.

History: Laws 1912, ch. 84, § 58; Code 1915, § 1934; C.S. 1929, § 40-163; 1941
Comp., 8 77-1919; 1953 Comp., 8§ 75-20-19.

ANNOTATIONS

Cross-references. - For general eminent domain provision for drainage rights-of-way,
see 73-7-56 NMSA 1978.



For general provisions on taking private property for public uses, see Chapter 42A
NMSA 1978.

Canal owners could not prevent diversion of ditch water from canal. - Where
drainage ditch emptied into a canal and the commissioners of the district sought by
condemnation to acquire a right-of-way across the canal so that they might sell the
water beyond, the owners of the canal, having no interest in the water, had no right to
an injunction enjoining the commissioners from diverting the water which had been
flowing into the canal from the ditch. Hagerman Irrigation Co. v. East Grand Plains
Drainage Dist., 25 N.M. 649, 187 P. 555 (1920).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 29A C.J.S. Eminent Domain 8§ 44.

73-7-20. [Drains or ditches over railroad rights-of-way; construction
by railroad or by commissioners.]

Upon receiving a thirty days' notice from the commissioners in writing, which notice shall
be accompanied by the plans and specifications, of the size and character of such ditch
or drain, any railway company, over whose right-of-way or yard such drain or ditch shall
be laid out, may perform the work of constructing such ditch or drain across its said
right-of-way according to such plans or specifications so furnished, and such railway so
constructing such ditch or drain shall receive fair compensation therefor to be allowed
by the commissioners of such drainage district and approved by the court; provided,
that such railway company may be assessed for benefits derived from such drainage in
the same manner and to the same extent as other landowners benefited in the
immediate vicinity thereof, are assessed. If such railway company shall fail to
commence and proceed with the construction of such ditch or drain as in this section
provided, after the notice as herein provided, the commissioners may at any time after
the expiration of said thirty days open or cause to be opened such right-of-way or yard
along the line of such ditch or drain and construct the same in like manner as such ditch
or drain is constructed through the property of individuals, provided, that such
construction shall be carried on in such manner as will not interfere with the operation of
said railway.

History: Laws 1912, ch. 84, § 59; Code 1915, § 1935; C.S. 1929, § 40-164; 1941
Comp., 8 77-1920; 1953 Comp., § 75-20-20.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 8 30; 45 Am. Jur. 2d Irrigation § 45.

Construction of statutes requiring railroads to provide for the drainage or flow of waters,
19 A.L.R.2d 967.

74 C.J.S. Railroads § 186; 94 C.J.S. Waters § 333.



73-7-21. [Additional assessments.]

If in the first assessment for construction the commissioners shall have reported to the
court a smaller sum than is needed to complete the work of construction, or if in any
year an additional sum is necessary to pay the interest on lawful indebtedness of said
drainage district, further or additional assessments on the land and corporations
benefited, apportioned upon the last assessment of benefit which has been approved by
the court, shall be made by the commissioners of said drainage district under the order
of the court or presiding judge thereof without notice, which further or additional
assessment may be made payable in installments as specified in Section 73-7-15
NMSA 1978, and shall be treated and collected in the same manner as the original
assessments for construction confirmed by the court in said drainage district.

History: Laws 1912, ch. 84, § 60; Code 1915, § 1936; C.S. 1929, § 40-165; 1941
Comp., 8§ 77-1921; 1953 Comp., § 75-20-21.

ANNOTATIONS

Interest payable on bonds and coupons after maturity. - Legislature intended that
drainage districts should pay interest on their bonds and coupons after maturity.
Roswell Drainage Dist. v. Parker, 53 F.2d 793 (10th Cir. 1931).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 38, 44.

Necessity that additional assessment in proceeding to establish drain precede incurring
of liability in excess of original assessment, 63 A.L.R. 1179.

28 C.J.S. Drains 88 114, 115.

73-7-22. [Omitted assessments; correction; report to court.]

Omission to assess benefits, or to assess for cost of construction, or to make additional
assessments, or to make assessment for repairs against, or to award damages to any
one or more tracts of land or easements in a drainage district, or to assess benefits, or
to assess for cost of construction, or to assess for repairs or to make additional
assessments against any corporation which should have been assessed, shall neither
affect the jurisdiction of the court to confirm any report nor to render the benefits
assessed, or the assessments for cost of construction, or additional assessments or
assessments for repairs against other lands, or assessments against any corporation
voidable, but the commissioners of said drainage district shall thereafter, as soon as
they discover the omission, or receive notice thereof, either agree with the omitted
parties upon the proper assessments or damages or make such assessments against
the omitted lands and corporations, and award such damages as shall be just, and
report the fact, together with such assessments and awards, to the court.



History: Laws 1912, ch. 84, 8§ 61; Code 1915, § 1937; C.S. 1929, § 40-166; 1941
Comp., § 77-1922; 1953 Comp., § 75-20-22.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 90 et seq.

73-7-23. [Protest of landowners; presumption of regularity of
assessments; proof of irregularity.]

Any owner of land, or any interest in land, within a drainage district, who claims that his
land in said district is exempt from liability for, or lien of any assessment for cost of
construction or repairs, or any additional assessment by said commissioners levied
against the same whether said assessments be the first or any subsequent assessment
or questions the legality of such assessment, may at any time within thirty days after
such assessment shall have been made and on ten days' notice to such drainage
commissioners appear before the court having jurisdiction and show cause why said
land should not be bound by all drainage assessments in any report or reports of the
commissioners of said district assessed against the same. The presumption shall be in
favor of the regularity of such assessments, and they shall stand as valid assessments
unless the owner of such land, or some interest therein shall show that said assessment
is inequitable, or is void because the lands were not subject to assessment in the first
instance.

History: Laws 1912, ch. 84, § 62; Code 1915, § 1938; C.S. 1929, § 40-167; 1941
Comp., 8 77-1923; 1953 Comp., § 75-20-23.

ANNOTATIONS

Complainant must follow statutory procedures. - Complaint to exonerate land from
lien of drainage assessment on alleged ground that drain constructed was not that
designated in survey was demurrable for failure to show that plaintiff availed himself of
opportunities afforded by the drainage statute to protect his interests in the drainage
proceeding. Strickland v. Elliott, 27 N.M. 238, 199 P. 1016 (1921).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 44 et seq.

Loss of right to contest assessment in drainage proceedings by waiver, estoppel or the
like, 9 A.L.R. 842.

Exemption of religious body or society from tax as exempting it from special
assessment for drain, 17 A.L.R. 1060, 168 A.L.R. 1222.



Remedy provided by statute or ordinance, failure of property owner to avail himself of,
as precluding attack based on improper inclusion of property in, or exclusion of property
from, assessment, 100 A.L.R. 1296.

28 C.J.S. Drains § 102.

73-7-24. [Assessments held void; levy of additional assessments.]

In the case the court decides that such lands should not, at the time said assessments
were made be assessed for drainage purposes, and that said assessment or
assessments, are void, the commissioner may levy an additional assessment on all of
the assessable land and corporations in said district based on the last assessment of
benefits approved by the court, to realize the sum lost to the district by reasons of the
void assessment.

History: Laws 1912, ch. 84, § 63; Code 1915, § 1939; C.S. 1929, § 40-168; 1941
Comp., 8 77-1924; 1953 Comp., § 75-20-24.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters §8 334, 335.

73-7-25. [Due date of assessments fixed by court order; collection;
lien on lands.]

All drainage assessments and installments thereof with interest thereon heretofore or
hereafter confirmed and made payable under and pursuant to the provisions of Sections
73-6-1 to 73-6-17, 73-6-25 to 73-6-44, 73-7-1 to 73-7-24, 73-7-37, 73-7-38, and 73-7-40
to 73-7-56 NMSA 1978, shall be paid at the time and to the official as fixed by the order
of the court which confirmed such assessments, and the collection and enforcement
thereof shall be made by the drainage commissioners, their officers, agents and
attorneys, but subject to and in accordance with the provisions of this act [73-7-25 to 73-
7-35 NMSA 1978]. If such assessments against lands, or any installments thereof, with
interest thereon, are not paid within thirty days from the date when due, such
assessments shall thereafter bear interest at the rate of one percent per month on the
amount then due. All drainage assessments and installments thereof with the interest
thereon shall be a lien upon the lands assessed until paid or satisfied under the
provisions of this act, and such lien shall not be affected by any sale of said lands for
state and county taxes.

History: Laws 1927, ch. 131, § 1; C.S. 1929, § 40-401; 1941 Comp., § 77-1925; 1953
Comp., 8§ 75-20-25.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. - Superiority of special or local assessment
lien for drains over earlier private lien or mortgage, where statute creating such special
lien is silent as to superiority, 75 A.L.R.2d 1121.

94 C.J.S. Waters 88 321, 343.

73-7-26. [Assessments certified as delinquent entered on tax roll;
collection.]

Drainage commissioners may at any time certify any such delinquent assessments,
installments and/or interest to be due and unpaid, indicating the amount of each such
assessment, installment and/or interest then due, as to each tract or parcel of land, to
the official whose duty it is to collect general state and county taxes, of any county in
which any delinquent lands are situated, and such official shall enter the same in the tax
roll of such county next thereafter to be made against the lands so certified as
delinquent, but in a separate column thereof, and the same shall be collected in the
same manner in which state, county and town taxes are collected, except only that
personal property, and all lands other than those against which the assessment shall
have been made, shall not be liable to seizure and sale therefor; and except further that
if any of said lands be not sold at general tax sale for the full amount of all taxes,
including drainage assessments, then contained on the tax roll of the county, or if, prior
to such general tax sale, the drainage commissioners shall elect to recall their certificate
of delinquencies by notice to the county official receiving the same, then and in either
such event such lands may be certified back to the drainage commissioners upon their
demand as unsold without prejudice to any future action for the collection and
enforcement and without prejudice to the lien of such assessments, installments and
interest upon said lands by reason thereof.

History: Laws 1927, ch. 131, § 2; C.S. 1929, § 40-402; 1941 Comp., § 77-1926; 1953
Comp., § 75-20-26.

ANNOTATIONS

Specific assessment not a tax. - Specific assessment on property for improvements,
based upon benefits, the cost of which is assessed against the property, is not a tax
within the sense of N.M. Const., art. VIII, § 3, which exempts from taxation property of
state. Lake Arthur Drainage Dist. v. Field, 27 N.M. 183, 199 P. 112 (1921).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 96 et seq.; 94 C.J.S.
Waters § 337.

73-7-27. [Foreclosure proceedings for collection of delinquent
assessments.]



Drainage districts organized under the provisions of Sections 73-6-1 to 73-6-17, 73-6-25
to 73-6-44, 73-7-1 to 73-7-24, 73-7-37, 73-7-38 and 73-7-40 to 73-7-56 NMSA 1978,
may enforce the collection of delinquent drainage assessments heretofore or hereafter
becoming delinquent as an additional and alternative remedy by proceedings in the
district court of the county where the lands upon which the assessments are delinquent,
or some part thereof, are situated, for foreclosure of the lien herein referred to and a
sale of the land upon which the assessments or installments thereof and/or interest
thereon are delinquent in the manner hereinafter provided.

History: Laws 1927, ch. 131, § 3; C.S. 1929, § 40-403; 1941 Comp., § 77-1927; 1953
Comp., § 75-20-27.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 8 48; 45 Am. Jur. 2d Irrigation § 70.

28 C.J.S. Drains 8§ 126 et seq.; 94 C.J.S. Waters 8§ 321, 336.

73-7-28. [Petition in foreclosure proceedings.]

Such foreclosure proceedings shall be by petition in equity as an action in rem filed by
or in the name of the drainage district, and such petition shall aver the nonpayment of
assessments or installments thereof and/or interest thereon with a description of the
tracts or parcels of land upon which a lien or liens is claimed, the names of the owners
and the amount of the delinquencies against the respective lands, indicating the amount
of each such assessment, installment and/or interest then due, as to each tract or
parcel of land, and shall pray for a judgment against each of said tracts or parcels of
land and the foreclosure of the lien against the same by sale thereof. Any number of
tracts or parcels of land upon which assessments, installments and/or interest may be
claimed as a lien, may be included in the same petition. No error or insufficiency in said
petition not going to the justice of the lien sought to be foreclosed shall invalidate the
proceedings; and said petition may be amended at any time prior to entering of decree
as equity shall require.

History: Laws 1927, ch. 131, § 4; C.S. 1929, § 40-404; 1941 Comp., § 77-1928; 1953
Comp., § 75-20-28.

73-7-29. [Notice; publication; mailing; form.]

Upon the filing of said petition, notice of the pendency of such
suit in the name of the clerk of the court in which said
petition is filed shall be given by publication once a week for
four consecutive weeks and by mailing a copy of such notice by
registered prepaid postage addressed to each record owner of the
lands described in the petition at the last known post-office



address of such owner, and the affidavit of the attorney or
agent of plaintiff shall be filed in said cause indicating the
addresses of the record owners to whom such notice has been so
mailed, or that any such address upon diligent inquiry could not
be ascertained and is unknown, which affidavit shall be prima
facie evidence of the facts therein stated. The last publication
shall be not less than 30 days before application for judgment
shall be made and said notice shall be given in some newspaper
published in the county wherein the lands are situated, and if
such lands are in more than one county, then in each of such
counties, and may be in substantially the following terms:

", Drainage District,

vSs.
Delinquent Lands.

All persons having or claiming an interest in any of the
following described lands are hereby notified that suit is
pending in the district court of ......... to enforce
collection of certain drainage assessments on the lands herein
described, which lands together with the amounts severally due
are as follows, to wit: (Then should follow a list of delinquent
lands and the total amounts due thereon respectively as
aforesaid, and the names of the respective owners.)

All persons or corporations interested in said lands are
hereby notified that they are required by law to appear on or
before the .... day of ....... A.D ... at the place fixed by
law for such court to convene, and make defense to said suit or
the same will be taken as confessed and final judgment will be
entered directing the sale of said lands for the purpose of
collecting said assessments together with the interest and costs
allowed by law.

Clerk of said Court."

Such notice when published and served as aforesaid shall be equivalent to service of
summons and shall confer jurisdiction upon the court to hear and determine said cause
and to adjudicate the interests of all persons having any right or title in or to the land
described therein.

History: Laws 1927, ch. 131, § 5; C.S. 1929, § 40-405; 1941 Comp., § 77-1929; 1953
Comp., 8§ 75-20-29.

ANNOTATIONS



Cross-references. - For provisions on publication of notice, see Chapter 14, Article 11
NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 45 Am. Jur. 2d Irrigation 8§ 70.

73-7-30. [Trial; equity procedure; costs and fees; time of payment of
judgment.]

The suit shall stand for trial at the day named in such notice or as soon thereafter as the
business of the court will permit. Such proceedings shall in all respects be conducted as
provided by law for suits in equity and the court shall hear the cause as in other cases
and enter its decree in accordance with the law and the practice of courts of equity. In
all cases where notice has been properly given as aforesaid and where no answer has
been filed, or if filed and the cause shall be decided for the plaintiff upon the hearing
thereof, then the court by its decree shall enter judgment against each tract or parcel of
land for the amount found due, together with all costs of the proceedings, which shall
include a reasonable attorney's fee to be fixed by the court and taxed as a part of the
costs, and such costs shall be apportioned among the several tracts or parcels of land
which may be involved in one proceeding as the court may deem just and equitable.
The court shall further fix a time not less than thirty nor more than ninety days from
entry of such decree wherein the amount of such judgment against any such tract or
parcel of land may be paid by any party interested and said decree shall provide that
upon default of such payment the lien of such assessments shall be foreclosed by a
sale of all lands upon which the judgment has not been paid. The court by its decree
shall appoint a special master to carry out the decree, to whom the judgments shall be
paid, and who in default of such payment shall advertise and sell such lands as herein
provided, and shall fix the compensation of such special master as a part of the costs.
The said decree shall be a joint and several decree as to each and all the several tracts
or parcels of land against which the same is entered, and shall provide for interest at the
rate of one percent per month on the amount found to be due until the date of sale.
Provided, however, that no tract or parcel of land included in said decree shall be held
liable for more than the amount due as assessed against that particular tract or parcel of
land, including costs and interest as hereinbefore provided.

History: Laws 1927, ch. 131, § 6; C.S. 1929, § 40-406; 1941 Comp., § 77-1930; 1953
Comp., § 75-20-30.

73-7-31. [Sale of lands for delinquent assessments; transfer of title;
redemption; commissioners as purchasers; disposition of
receipts.]

The said special master shall sell the lands as to which the judgment entered has not
been paid, at the courthouse of the county where the lands or some part thereof are
situated, after having first advertised said sale weekly for four consecutive weeks in
some newspaper published in such county, and if such lands are situated in more than



one county such notice of sale shall be published in a newspaper in each of such
counties. If all such land is not sold on the day advertised, such sale shall continue from
day to day until completed. Sale shall be made at public outcry to the highest and best
bidder for cash. The special master shall make a report of such sale or sales to the
court and upon approval thereof, title to such lands so sold shall thereupon become
vested in the purchaser, subject, however, to all other tax liens and the lien for all
subsequent installments of drainage assessments and interest thereon, and the said
purchaser shall thereupon become the owner in fee simple of the lands, and the special
master shall execute and deliver deeds which shall have the same force and effect as
deeds executed under judgments and decrees in civil actions, but the owner of such
land, or anyone interested in the title thereto may redeem from such sale by paying to
the purchaser or his assignee the purchase price with interest thereon at the rate of
twelve (12%) percent per annum, together with all moneys subsequently paid for taxes
and assessments thereon, at any time within nine months from the date of sale. The
several tracts or parcels of land to be sold shall be offered separately. At such sale the
commissioners of the drainage district in which the lands are situated may bid and
become purchasers the same as any other purchaser and shall not be required to pay
the purchase price in cash, but shall take title to such lands in the name of the drainage
district and may thereafter sell or lease the said lands and all proceeds from the sale or
leasing thereof shall be disposed of as herein provided. The amount received upon any
bid shall be applied to the amount of the judgment against said tract or parcel of land
bid upon; if the amount received is less than such judgment, nevertheless such
judgment shall be deemed satisfied by such sale, but if the amount received is more
than the judgment any surplus shall be applied first to the payment of any general state
or county taxes outstanding and unpaid and then if a balance remains, as the court shall
direct. All moneys received by the special master in payments on the judgment or for
purchase of lands at the foreclosure sale over and above costs, attorney's fees and
expenses of sale shall be paid to the treasurer of the district for credit pro rata to the
respective funds entitled thereto.

History: Laws 1927, ch. 131, § 7; C.S. 1929, § 40-407; Laws 1933, ch. 26, § 1; 1941
Comp., § 77-1931; 1953 Comp., § 75-20-31.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - Tax sale as freeing property from
possibility of further assessments for benefits to land, 11 A.L.R.2d 1133.

28 C.J.S. Drains 8§ 96 et seq.

73-7-32. [Proceedings brought by bondholders; liability for costs
and fees.]

In case the drainage commissioners shall consent thereto, or shall fail to commence
proceedings to foreclose as aforesaid within twelve months after any assesments
[assessments], installments and/or interest shall have become delinquent, then the



holder of any bond or coupon issued by the drainage district against such assessment
which shall have been in default six months shall have the right to bring and thereafter
control such suits for the collection of delinquent assessments, installments and/or
interest in the name of the drainage district, and for such purpose may recall from the
county officers having charge of the same any assessments theretofore certified by the
commissioners, and the proceedings in such suit brought by the holder of any such
bond or coupon shall in all respects be governed by the provisions herein contained;
provided however, that the drainage district shall not be made liable by virtue of such
proceedings for any costs or attorney's fees, and no action shall be commenced by the
holder of any bond or coupon, without the consent of the commissioners, until thirty
days after demand made upon them to institute the same and then only upon leave of
the court obtained after such notice to the commissioners as the court shall prescribe.

History: Laws 1927, ch. 131, § 8; C.S. 1929, § 40-408; 1941 Comp., § 77-1932; 1953
Comp., § 75-20-32.

ANNOTATIONS

Bracketed material. - The bracketed material was inserted by the compiler to correct
an obvious error; it was not enacted by the legislature and is not a part of the law.

73-7-33. [Disposition of unsold lands.]

In any case where the lands are offered for sale, pursuant to such foreclosure
proceedings, and there is no bid upon any tract or parcel of land, such unsold lands
may be disposed of by the drainage commissioners at public or private sale at such
price and upon such terms as the court may direct, subject to the right of redemption as
herein provided.

History: Laws 1927, ch. 131, § 9; C.S. 1929, § 40-409; 1941 Comp., 8§ 77-1933; 1953
Comp., 8§ 75-20-33.

73-7-34. Lands worth less than accumulated taxes and
assessments; sale for best obtainable price; redemption;
disposition of proceeds.

If it shall appear at any time that any tract or parcel of land covered by a certificate of
sale held by any county acquired by it at general tax sale for taxes and/or drainage
assessments cannot be sold for the amount of the accumulated taxes and assessments
against the same, an action may be instituted upon petition to the district court by such
district to inquire as to the value of such lands, and a copy of such petition shall be
served upon the property tax division of the taxation and revenue department and upon
the collector and treasurer of the county in which such lands are situated. If it shall
appear upon the hearing of such petition that the lands cannot be sold for the amount of
all accumulated general taxes and assessments against such lands, then the court shall
order such lands sold as the court may direct at public sale after four weeks' notice by



publication, for the best price obtainable, free and clear of all such taxes and
assessments, but the owner or anyone interested in the title may redeem from such
sale as provided in Section 73-7-31 NMSA 1978. The proceeds of such sale shall be
divided pro rata between the county treasurer and the treasurer of said district in
discharge of such taxes and assessments.

History: Laws 1927, ch. 131, § 10; C.S. 1929, § 40-410; 1941 Comp., § 77-1934; 1953
Comp., § 75-20-34; Laws 1977, ch. 249, § 65.

ANNOTATIONS

Cross-references. - For provisions on publication of notice, see Chapter 14, Article 11
NMSA 1978.

The 1977 amendment substituted "property tax division of the taxation and revenue
department" for "state tax commission" near the end of the first sentence and the
specific statutory reference for "section 7 of this act" at the end of the second sentence.

73-7-35. [Lands sold at general tax sale; assignment of certificate to
district for payment of taxes.]

Where lands have been heretofore sold at general tax sale for taxes and drainage
assessments and the certificate is held by the county, such lands as to drainage
assessments thereon shall be certified back to the drainage commissioners upon their
demand, together with all penalties and interest accrued thereon, for collection and
enforcement of all drainage assessments as provided by this act [73-7-25 to 73-7-35
NMSA 1978], but such certificate shall remain intact as to general taxes; and in cases
where lands have been sold to the county as above stated, the district may if it desires
pay the general taxes with interest and penalties and shall thereupon be entitled to an
assignment of the certificate of sale and at the expiration of the time allowed by law for
redemption shall be entitled to deed therefor if unredeemed.

History: Laws 1927, ch. 131, § 11; C.S. 1929, § 40-411; 1941 Comp., § 77-1935; 1953
Comp., 8§ 75-20-35.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 126 et seq.

73-7-36. [Lands eliminated from drainage districts; private sale for
best obtainable price; disposition of proceeds.]

In all cases where lands in such drainage districts have been sold or may hereafter be
sold to satisfy delinquent drainage assessments and the interest or penalties thereon as
provided by Sections 73-7-25 to 73-7-35 of said statutes [NMSA 1978] and have been



bought in [sic] by the drainage districts as provided by Section 73-7-31 of said statutes
[NMSA 1978] as amended by Chapter 26 of the Laws of 1933 if such lands are not
worth the amount of the assessments accumulated against them, together with
delinquent taxes and/or future assessments thereon, and in the opinion of the
commissioners cannot be sold for sufficient to satisfy such sums, upon order of the
district court of the county wherein such districts or any part thereof is situated, based
upon a petition of the commissioners by and with the consent of the holder or holders of
any bonds issued by the district, such lands may be eliminated from the drainage district
and all assessments cancelled against the same and they may be sold by the
commissioners at private sale for the best price obtainable, and the proceeds derived
from such sale shall be divided pro rata between the county treasurer and the treasurer
of said drainage districts in discharge of all such taxes and assessments.

History: Laws 1934 (S.S.), ch. 3, § 2; 1941 Comp., § 77-1936; 1953 Comp., § 75-20-
36.

ANNOTATIONS

Bracketed material. - The bracketed material was inserted by the compiler; it was not
enacted by the legislature and is not a part of the law.

73-7-37. Commissioners may borrow money; notes and bonds;
sale.

The commissioners [of the drainage district] may borrow an amount necessary to meet
the preliminary expenses authorized by this article, and secure the amount by notes not
running beyond one year from their date, and may further borrow money, not exceeding
the amount of assessment for cost of construction, additional assessment and
assessments for repairs, outstanding at the time of borrowing, for the construction or
repair of any work which they are authorized to construct or repair or for the payment of
any indebtedness they may have lawfully incurred and may secure the same by notes
or bonds not running beyond one year after the last installment of the assessment, on
the account of which the money is borrowed, shall fall due. The notes or bonds shall be
in such form as the commissioners may determine, and which notes or bonds shall not
be held to make the commissioners personally liable, but shall constitute a lien upon the
assessments for the repayment of the principal and interest of the notes or bonds. The
bonds shall not be subject to taxation by the state or any subdivision thereof. All sales
are to be approved by the [district] court.

In case any money derived from bonds sold to pay for the original construction of
improvements, now or hereafter, remains on hand after the work is completed in original
construction, and paid for, and not required to pay damages, the residue may be used
for maintenance and repair.

History: Laws 1912, ch. 84, § 64; Code 1915, § 1940; C.S. 1929, § 40-169; 1941
Comp., 8§ 77-1937; 1953 Comp., 8§ 75-20-37; Laws 1983, ch. 265, § 54.



ANNOTATIONS

Bracketed material. - The reference to "commissioners" throughout this section
apparently refers to the commissioners of the drainage district. See 73-6-17 NMSA
1978. The reference to "court" in the last sentence of the first paragraph apparently
refers to the district court. See 73-6-1 NMSA 1978. The bracketed material in this
section was inserted by the compiler. It was not enacted by the legislature and is not a
part of the law.

The 1983 amendment added the section heading, and, in the first paragraph, divided
the former first sentence into the present first two sentences, deleted "as is" preceding
"necessary" in the first sentence and "bearing interest at a rate not to exceed eight
percent per annum, and” in two places in the first sentence, following "secure the
amount by notes" and following "secure the same by notes or bonds," substituted "The
notes or bonds shall be in such form as the commissioners may determine" for "which
said notes or bonds shall not be sold at less than ninety percent of their face value,
which said bonds shall be transferable by delivery to the same extent as negotiable
papers" at the beginning of the second sentence and "The" for "No commission other
than the discount hereinabove provided shall be allowed for the sale of such bonds and
such" at the beginning of the third sentence and inserted "are" in the last sentence.

Meaning of "this article". - The 1915 Code compilers substituted "this article" for "this
act." Both phrases presumably refer to the provisions of Laws 1912, ch. 84 (codified as
Code 1915, ch. 31, art. 1), the operative sections of which are presently compiled as 73-
6-1 to 73-6-17, 73-6-25 to 73-6-44, 73-7-1 to 73-7-24, 73-7-37, 73-7-38 and 73-7-40 to
73-7-56 NMSA 1978.

Interest coupons bearing interest after maturity. - Each negotiable interest coupon
attached to drainage district bond constituted obligation independent from the bond and
bore interest after maturity at rate determinable by law of state where contract was to be
performed. Roswell Drainage Dist. v. Parker, 53 F.2d 793 (10th Cir. 1931).

Drainage district may be sued in ordinary action at law on bonds and interest
coupons. Roswell Drainage Dist. v. Parker, 53 F.2d 793 (10th Cir. 1931).

Action on bonds and interest coupons was within federal court jurisdiction since
there was requisite amount involved and requisite diversity of citizenship,
notwithstanding pendency of drainage district proceedings. Roswell Drainage Dist. v.
Parker, 53 F.2d 793 (10th Cir. 1931).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 15 et seq.; 94 C.J.S.
Waters 88 324, 345.

73-7-38. [Cancellation of bonds and notes; issuance of new bonds
and notes to refund indebtedness.]



And the court may, on the petition of the commissioners authorize them to refund any
lawful indebtedness of the district by taking up and cancelling all of its outstanding notes
and bonds, as fast as they become due, or before, if the holders thereof will surrender
the same, and issuing in lieu thereof new notes, or bonds of such district, payable in
such longer time as the court shall deem proper, not to exceed in the aggregate the
amount of all notes and bonds of the district then outstanding, and the unpaid, accrued
interest thereon, and bearing interest not exceeding eight percent per annum.

History: Laws 1912, ch. 84, § 65; Code 1915, § 1941, C.S. 1929, § 40-170; 1941
Comp., 8§ 77-1938; 1953 Comp., § 75-20-38.

ANNOTATIONS

Districts to pay interest on matured bonds and coupons. - Legislature intended that
drainage districts should pay interest on their bonds and coupons after maturity.
Roswell Drainage Dist. v. Parker, 53 F.2d 793 (10th Cir. 1931).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters 8§88 327, 345.

73-7-39. [Authority to refund indebtedness of any kind; borrowing
money; issuance of new bonds and notes.]

Drainage districts organized under the provisions of Sections 73-6-1 to 73-6-44, 73-7-1
to 73-7-24, 73-7-37, 73-7-38 and 73-7-40 to 73-7-56 NMSA 1978 may refund all
outstanding indebtedness whether evidenced by notes, bonds, coupons, judgments or
other evidences of indebtedness in the manner provided by Section 73-7-38 NMSA
1978 of said statutes, and for such purpose may borrow the money necessary from any
person or corporation willing to advance the same, or from the reconstruction finance
corporation, or under the National Industrial Recovery Act or any agency authorized by
acts of congress to loan money for such purpose, and may issue new notes or bonds to
evidence such indebtedness.

History: Laws 1934 (S.S.), ch. 3, 8 1; 1941 Comp., 8 77-1939; 1953 Comp., § 75-20-
39.

ANNOTATIONS
National Industrial Recovery Act. - The National Industrial Recovery Act comprises
the Act of June 16, 1933, 48 Stat. 195, ch. 90, and the Act of June 29, 1956, 70 Stat.
384, ch. 462, title I, 8 113 (d). It was compiled as 15 U.S.C. § 701 et seqg. and 40 U.S.C.
8 401 et seq. Those sections have since been repealed.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 94 C.J.S. Waters 8§ 345.

73-7-40. [Advertising for bids; contracts over $500.]



In all cases where the estimated cost of the work to be done at any one time under the
direction of the commissioners shall exceed five hundred dollars [($500)], the same
shall be let to the lowest responsible bidder, and the commissioners shall advertise for
sealed bids, by notice published in some newspaper published in the county in which
the petition is filed, and may advertise in one or more newspapers published elsewhere.
If there be no newspaper published in the county in which the petition is filed, they shall
advertise in some newspaper of general circulation in the district, which said notice shall
particularly set forth the time and place when and where the bids advertised for will be
opened, the kind of work to be let and the terms of payment. Said commissioners may
continue the letting from time to time, if in their judgment the same shall be necessary,
and shall reserve the right to reject any and all bids.

History: Laws 1912, ch. 84, § 66; Code 1915, § 1942; C.S. 1929, § 40-171; 1941
Comp., 8 77-1940; 1953 Comp., § 75-20-40.

ANNOTATIONS

Cross-references. - For provisions on publication of notice, see Chapter 14, Article 11
NMSA 1978.

Sufficient to publish notice for reasonable time. - The notice required need not be
published for four weeks; publication for a reasonable length of time is sufficient.
Stanley v. Wixon, 24 N.M. 499, 174 P. 200 (1918).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 8§ 60 et seq.; 94 C.J.S.
Waters § 350.

73-7-41. [Interest of commissioners in drainage contracts
prohibited.]

And they shall not during their term of office, be interested directly or indirectly in any
contract for the construction of any drain, ditch or other work in such drainage district, or
in the sale of materials therefor or in the wages of or supplies for men or teams
employed on any such work in said district.

History: Laws 1912, ch. 84, § 67; Code 1915, § 1943; C.S. 1929, § 40-172; 1941
Comp., 8 77-1941; 1953 Comp., § 75-20-41.

73-7-42. [Damages paid or tendered to landowners before entry by
commissioners.]

The damages allowed to the owners of lands shall be paid or tendered before the
commissioners shall be authorized to enter upon such lands, for the construction of any
drains or ditches proposed thereon. If the owner is unknown or there shall be a contest
in regard to the ownership of the lands, or the owner will not receive payment, or there



exists a mortgage or other lien against the same or the commissioners cannot for any
other reason pay him, they may deposit the said damages with the clerk of the court, for
the benefit of the owner, or parties interested, to be paid or distributed as the court shall
direct and such payment shall have the same effect as the tender to and the
acceptance of the damages awarded by the true owner of the land. This section shall
not, however, prevent said commissioners, their agents, servants and employes going
upon said lands to do any and all work found necessary prior to making their report
thereof.

History: Laws 1912, ch. 84, 8 68; Code 1915, § 1944; C.S. 1929, § 40-173; 1941
Comp., 8§ 77-1942; 1953 Comp., § 75-20-42.

ANNOTATIONS

Section provides for just compensation for such property as may be taken or
damaged in the construction of a drainage system. In re Dexter-Greenfield Drainage
Dist., 21 N.M. 286, 154 P. 382 (1915).

73-7-43. [Outside lands benefited by or injuring district; petition to
include.]

Whenever any lands outside a drainage district are receiving the benefits of the drains
of said district, by direct or indirect, natural or artificial connection therewith, or are
damaging those in the district, the commissioners of said district may report said facts to
the court and ask that said lands, describing them, be brought into said district and
assessed for the benefit by them received from the drains or ditches of said district, or
damages inflicted.

History: Laws 1912, ch. 84, § 69; Code 1915, § 1945; C.S. 1929, § 40-174; 1941
Comp., 8 77-1943; 1953 Comp., § 75-20-43.

73-7-44. [Notice to owners of outside lands.]

Upon filing of said report the court shall order the owners of such lands to be notified of
the filing of said report and the contents thereof, and shall require such owners to show
cause at a time and place fixed therein, not less than twenty days thereafter, why their
said lands should not be brought into said district and assessed for said benefit.

History: Laws 1912, ch. 84, § 70; Code 1915, § 1946; C.S. 1929, § 40-175; 1941
Comp., 8§ 77-1944; 1953 Comp., § 75-20-44.

73-7-45. [Hearing on petition to include outside lands; protests.]

At the time and place fixed for hearing said report any of said landowners may appear
and remonstrate against the confirmation of said report. All remonstrances shall be in



writing, verified and shall set forth the facts on which they are based. All issues arising
on said report shall be tried by the court without a jury.

History: Laws 1912, ch. 84, § 71; Code 1915, § 1947; C.S. 1929, § 40-176; 1941
Comp., § 77-1945; 1953 Comp., § 75-20-45.

73-7-46. [Annexation of outside lands by court order.]

If the court shall find that said lands or any of them are receiving the benefits of any
such drain or ditch, the court shall so find in writing and shall order said lands to be
annexed to and made a part of said district and benefits to be assessed against the

same by the commissioners of said district.

History: Laws 1912, ch. 84, § 72; Code 1915, § 1948; C.S. 1929, § 40-177; 1941
Comp., § 77-1946; 1953 Comp., § 75-20-46.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 21.

28 C.J.S. Drains 88 10 et seq.
73-7-47. [Appeal from annexation.]

Said order shall be final and conclusive unless appealed to the supreme court within
thirty days from the date of entry thereof.

History: Laws 1912, ch. 84, § 73; Code 1915, § 1949; C.S. 1929, § 40-178; 1941
Comp., 8 77-1947; 1953 Comp., § 75-20-47.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains 88 10, 11.
73-7-48. [Assessments against annexed lands.]

Said commissioners shall, after the time for appeal is passed, assess against each
parcel, tract and easement of and in said annexed lands reasonable and just benefits,
and shall assess against said lands for construction and repairs such sum as shall be
just.

History: Laws 1912, ch. 84, § 74; Code 1915, § 1950; C.S. 1929, § 40-179; 1941
Comp., 8§ 77-1948; 1953 Comp., § 75-20-48.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 37.

73-7-49. [Hearings on assessments against annexed lands.]

The commissioners shall file their report of such assessments in court. The court shall
by order require said owners to show cause at a time and place therein fixed not less
than twenty days after service of said order, why said report of assessment should not
be confirmed and on such hearing the court shall either amend, confirm or reject such
report of assessments.

History: Laws 1912, ch. 84, 8 75; Code 1915, § 1951; C.S. 1929, § 40-180; 1941
Comp., 8 77-1949; 1953 Comp., § 75-20-49.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 C.J.S. Drains § 10, 11.

73-7-50. [Supervision of commissioners; authority of court.]

The court shall at all times have supervision of said commissioners, and may at any
time require them to make a report on any matter or matters connected with their duties
as commissioners, and after due hearing may remove from office any or all of said
commissioners for neglect of duty or malfeasance in office or for other good cause. The
court may at any time require the commissioners to give new bonds and may fix the
amount thereof, and said bonds shall be submitted to the court or the presiding judge
thereof for approval.

History: Laws 1912, ch. 84, § 76; Code 1915, § 1952; C.S. 1929, § 40-181; 1941
Comp., § 77-1950; 1953 Comp., 8§ 75-20-50.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 8§ 17.

73-7-51. [Bonds and obligations not to be impaired.]

No bond or other money obligations issued by any drainage district shall be adversely
affected by any subsequent change in assessments of benefits.

History: Laws 1912, ch. 84, § 77; Code 1915, § 1953; C.S. 1929, § 40-182; 1941
Comp., 8 77-1951; 1953 Comp., § 75-20-51.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 8§ 48, 49.

28 C.J.S. Drains 8§ 15 et seq.

73-7-52. [Commissioners declared public officers; presumption of
validity of acts; burden of proof.]

Commissioners of drainage districts are hereby declared to be public officers. The
presumption shall be in favor of the regularity and validity of all their official acts.
Whenever any report of the commissioners of any drainage district or any part of said
report is contested, remonstrated against or called in question, the burden of proof shall
rest upon the contestant, remonstrant or questioner.

History: Laws 1912, ch. 84, § 78; Code 1915, § 1954; C.S. 1929, § 40-183; 1941
Comp., § 77-1952; 1953 Comp., § 75-20-52.

73-7-53. [Right of landowners to use drainage ditches; right-of-way
over other lands.]

The owner of any land that has been assessed for the cost of the construction of any
ditch, drain or watercourse, as herein provided, shall have the right to use the ditch,
drain or watercourse as an outlet for lateral drains from said land; and if said land is
separated from the ditch, drain or watercourse by the land of another or others, and the
owner thereof shall be unable to agree with said other or others as to the terms and
conditions on which he may enter their lands and construct said drain or ditch, and
[then] he may acquire a right-of-way therefor by condemnation as hereinafter provided
by the provisions of Section 73-7-56 NMSA 1978.

History: Laws 1912, ch. 84, § 79; Code 1915, § 1955; C.S. 1929, § 40-184; 1941
Comp., 8 77-1953; 1953 Comp., § 75-20-53.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 33.

28 C.J.S. Drains § 59; 94 C.J.S. Waters 88 349, 350.

73-7-54. [Assessments confirmed by court; order conclusive on
question of regularity.]

The collection of any assessments made by the commissioners for construction and
confirmed by the court, shall not be restrained or obstructed by reason of any omission,
imperfection or defect in the organization of any district or in the proceedings occurring



prior to the order confirming the assessments of benefits, but such order shall be
conclusive as to the regularity of all proceedings relating to the assessments of benefits
unless appealed from within thirty days after the entry of such order.

History: Laws 1912, ch. 84, § 80; Code 1915, § 1956; C.S. 1929, § 40-185; 1941
Comp., 8 77-1954; 1953 Comp., § 75-20-54.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 88 39, 46.

28 C.J.S. Drains 8§ 102.

73-7-55. [Obstruction of drains or ditches prohibited; liability for
damages.]

No person, firm, county or corporation, or other municipal corporation, shall sink, set or
drive any post, pillars or piling in any of the drains or ditches constructed under the
provisions of this article for the purpose of erecting any bridge, trestle or covering over
or across any such drain or ditch. All supports for any such bridges shall be entered or
placed on the banks of such drain or watercourse so as not to obstruct the flow of water
therein. No person taking water for any purpose, from any drain or ditch, constructed
under the provisions of this article, shall take said water in such manner as to obstruct
the flow of water in, or in any way diminish the efficiency of, said drain or ditch. Any
person who shall violate any of the foregoing provisions of this section or who shall
place logs, brush or any other like substances, or fell trees into them, which will obstruct
the flow of water in any of the drains or watercourses constructed in whole or in part
under the provisions of this article, or in any stream which will flow through such
improvement, and any public officer or any employe who shall fail or refuse to perform
any of the duties required by this article, shall be deemed guilty of a misdemeanor, and
shall be liable for all damages caused thereby.

History: Laws 1912, ch. 84, § 81; Code 1915, § 1957; C.S. 1929, § 40-186; 1941
Comp., 8 77-1955; 1953 Comp., § 75-20-55.

ANNOTATIONS

Cross-references. - For general prohibition of interference with use of water, see 72-8-
3 NMSA 1978.

Meaning of "this article". - The 1915 Code compilers substituted "this article" for "this
act.” Both phrases presumably refer to the provisions of Laws 1912, ch. 84 (codified as
Code 1915, ch. 31, art. 1), the operative sections of which are presently compiled as 73-
6-1 to 73-6-17, 73-6-25 to 73-6-44, 73-7-1 to 73-7-24, 73-7-37, 73-7-38 and 73-7-40 to
73-7-56 NMSA 1978.



Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 33.

Obstruction or diversion of, or other interference with, flow of surface water as taking or
damaging property within constitutional provision against taking or damaging without
compensation, 128 A.L.R. 1195.

Liability for damages from obstruction of stream by debris or waste, 29 A.L.R.2d 447.

Municipality's liability for damage resulting from obstruction or clogging of drains or
sewers, 59 A.L.R.2d 281.

28 C.J.S. Drains 8§ 78; 93 C.J.S. Waters 8§ 15, 20.

73-7-56. Rights-of-way; eminent domain by individuals; eminent
domain for construction.

Any person, firm, corporation or association may exercise the right of eminent domain to
take and acquire property and [a] right-of-way for the construction, maintenance and
operation of a drainage ditch, which shall be located as to do the least damage to
private property consistent with its proper use and construction, such property and right-
of-way shall be acquired in the manner provided by the Eminent Domain Code [42A-1-1
to 42A-1-33 NMSA 1978].

History: Laws 1912, ch. 84, § 82; Code 1915, § 1958; C.S. 1929, § 40-187; 1941
Comp., § 77-1956; 1953 Comp., § 75-20-56; Laws 1981, ch. 125, § 57.

ANNOTATIONS

Bracketed material. - The bracketed material in this section was inserted by the
compiler for purposes of clarity. It was not enacted by the legislature and is not a part of
the law.

The 1981 amendment added the section heading, substituted "property and" for "land"
following "acquire" near the beginning of the section, substituted "property" for "land"
following "such" near the end of the section and substituted "the Eminent Domain Code"
for "law for the condemnation and taking of private property in the state of New Mexico
for railroads, telegraph and telephone and other public uses and purposes" at the end of
the section.

Section is limited in its application to such persons as have been assessed for the
cost of construction of works of a drainage district and does not violate N.M. Const., art.
IV, 8 16, which prohibits more than one subject to be embraced in a bill. In re Dexter-
Greenfield Drainage Dist., 21 N.M. 286, 154 P. 382 (1915). See 73-7-53 NMSA 1978.



Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 5.

Right of owner of land not originally taken or purchased as part of adjacent project to
recover, on enlargement of project to include adjacent land, enhanced value of property
by reason of proximity to original land, 95 A.L.R.3d 752.

28 C.J.S. Drains 88 56, 78.

ARTICLE 8
DRAINAGE DISTRICTS WITHIN FEDERAL
RECLAMATION PROJECTS

73-8-1. [Organization of districts.]

Whenever a majority of the resident freeholders owning one-third in area of the lands, or
evidence of title to lands so owned, within the limits of any federal reclamation project in
the state of New Mexico shall desire to provide for the drainage of such lands or of any
portion thereof, they may propose the organization of a drainage district under the
provisions of this act [73-8-1 to 73-8-60 NMSA 1978].

Such drainage districts may be formed in order to cooperate with the United States
government in effecting and carrying out the purposes of this act through the
construction of drainage works necessary to maintain the irrigability of lands within any
such district, or for the purchase, extension, operation or maintenance of constructed
works necessary for such purposes or for the assumption as principal or guarantor of
indebtedness to the United States on account of the drainage of such district lands.

Districts so organized shall be empowered to take any and all action necessary to
effectuate the purposes of this act.

History: Laws 1917, ch. 22, § 1; C.S. 1929, § 40-201; 1941 Comp., § 77-2001; 1953
Comp., § 75-21-1.

ANNOTATIONS
Federal reclamation project. - This act (73-8-1 to 73-8-60 NMSA 1978) apparently
was enacted to further New Mexico landowners' participation in federal projects

authorized by 43 U.S.C. § 371 et seq.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts 8§ 34; 45 Am. Jur. 2d Irrigation 88 90 to 96.

Right of owner of land within reclamation project in respect of which a water right was
allowed upon application pursuant to Reclamation Act to a perpetual right beyond the



control of the federal government for a sufficient amount beneficially to irrigate the land,
115 A.L.R. 1320, 67 A.L.R.3d 914.

28 C.J.S. Drains § 8; 94 C.J.S. Waters § 333.
73-8-2. [Petition; filing; contents; publication of notice.]

For the purpose of establishing a drainage district under this act [73-8-1 to 73-8-60
NMSA 1978] a petition shall be filed with the board of county commissioners of the
county wherein is embraced the largest acreage of the proposed district; such petition
shall state the purposes of the proposed organization, shall contain a general
description of the boundaries of the proposed drainage district, the name proposed for
such district, and shall designate a committee composed of three of the petitioners to
present such petition to such board of county commissioners, shall contain a prayer that
said board shall define and establish the boundaries of the proposed drainage district
and submit the question of the organization of same to a vote of the qualified electors
resident within the proposed district; such petition shall be signed by a majority of the
resident freeholders within the proposed district, who shall be the owners in the
aggregate of one-third of the total area of lands within the proposed district belonging to
the resident freeholders within such district.

Notice of the filing of such petition with the board of county commissioners shall be
published once each week for four successive weeks in some newspaper of general
circulation printed and published in each county wherein shall be situate any lands
proposed to be embraced in any such district, which notice shall set forth the substance
of such petition and the time and place when the same will be acted upon by said board
of county commissioners, which time may be at any regular meeting or at any special
meeting of such board called for such purpose.

History: Laws 1917, ch. 22, § 2; C.S. 1929, § 40-202; 1941 Comp., § 77-2002; 1953
Comp., § 75-21-2.

ANNOTATIONS

Cross-references. - For provisions on publication of notice, see Chapter 14, Article 11
NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 25 Am. Jur. 2d Drains and Drainage
Districts § 37.

73-8-3. [Publications; language; time and manner.]

The publication required by the preceding section [73-8-2 NMSA 1978] and all
publications required by this act [73-8-1 to 73-8-60 NMSA 1978] shall be made in both
English and Spanish and in every instance the last publication shall be made not less
than three days before the time fixed by such publications for the taking of action therein



mentioned; and all publications shall be made for the time and in the manner prescribed
in said preceding section.

History: Laws 1917, ch. 22, § 3; C.S. 1929, § 40-203; 1941 Comp., § 77-2003; 1953
Comp., 8§ 75-21-3.

73-8-4. [Hearings; boundaries; election divisions; mandamus.]

Upon the hearing had by the board of county commissioners upon such petition
pursuant to the publication of notice thereof as aforesaid, if it shall appear to the board
that notice of hearing upon such petition has been published as herein required, that the
petition has been signed by the requisite number of petitioners owning the prescribed
acreage of lands within the district as designated by this act [73-8-1 to 73-8-60 NMSA
1978], the commissioners shall then proceed to fix, establish and define the boundaries
of the proposed drainage district. The board may adjourn such hearing from time to
time, not exceeding three weeks in all, and shall by final order duly entered fix, establish
and define the boundaries of such proposed drainage district as finally determined:
provided, the board shall not modify the boundaries proposed in the petition so as to
change the objects of such petition, or so as to exempt from the operation of this act
any land within the proposed boundaries susceptible of being drained by the same
system of drainage applicable to other lands in such proposed drainage district; nor
shall any land which will not in the judgment of the board be benefited by such proposed
drainage system, be included in such drainage district if the owner thereof shall make
application at such hearing for the exemption of such land; and provided, further, that
contiguous lands not included in the proposed drainage district as described in the
petition may, upon application by the owner or owners thereof, be included in such
district upon such hearing.

When the boundaries of any such proposed drainage district shall have been
determined as aforesaid the board of county commissioners shall forthwith make and
enter an order allowing the prayer of the petition, fixing, establishing and defining the
boundaries of the proposed district as aforesaid, and designating the name of such
proposed district; such order shall call an election of the qualified electors of said
proposed district to be held for the purpose of determining whether such proposed
district shall be organized under the provisions of this act and in such order shall submit
the names of one or more persons from each of the divisions of said proposed district
as hereinafter provided, to be voted for as directors therein; and for the purpose of such
election shall divide said proposed district into divisions, in number as hereinafter
designated, as nearly equal in size as may be practicable, and shall provide that one
qualified elector resident within each of said divisions shall be elected as a member of
the board of directors of said proposed district by the qualified electors of the whole
district.

Each of such divisions shall constitute an election precinct and three judges shall be
appointed for each of such precincts, one of whom shall act as clerk of said election. At
the first election herein provided for such judges shall be appointed by the board of



county commissioners and for all succeeding elections provided for under this act such
judges shall be appointed by the board of directors of said district. All such judges shall
be qualified electors under the provisions of this act.

Provided, that upon the hearing of the aforesaid petition the board of county
commissioners shall disregard any informality therein, and in case they deny same or
dismiss it because of noncompliance with any of the provisions of this act, which shall
be the only reasons authorizing such refusal or dismissal, the board shall state in writing
and in detail the reasons for such action, which shall be entered in full upon the minutes
of the board; and in case such reasons are not well founded a writ of mandamus shall,
upon proper application, issue out of the district court of the county where such petition
is presented compelling the board to act in compliance with this act. Such writ shall be
heard within not less than five nor more than twenty days from the date of its issuance.

History: Laws 1917, ch. 22, § 4; C.S. 1929, § 40-204; 1941 Comp., § 77-2004; 1953
Comp., § 75-21-4.

ANNOTATIONS

Cross-references. - For writ of mandamus, see Chapter 44, Article 2 NMSA 1978.
73-8-5. [District officers.]

The officers of any such district shall consist of the directors, a secretary and a
treasurer. A member of the board of directors shall be elected by such board as
president.

History: Laws 1917, ch. 22, 8 5; C.S. 1929, § 40-205; 1941 Comp., § 77-2005; 1953
Comp., § 75-21-5.

73-8-6. [Number of directors and election divisions.]

The directors and divisions of drainage districts under this act [73-8-1 to 73-8-60 NMSA
1978] shall be in number, for districts having an area of twenty-five thousand acres or
less, 3; for districts having an area of more than twenty-five thousand acres and less
than fifty thousand acres, 5; for districts having an area of more than fifty thousand
acres and less than seventy-five thousand acres, 7; and for districts having an area of
seventy-five thousand acres or more, 9.

History: Laws 1917, ch. 22, § 6; C.S. 1929, § 40-206; 1941 Comp., § 77-2006; 1953
Comp., 8§ 75-21-6.

73-8-7. [Notice of election; publication.]

Upon entry of the orders aforesaid the board of county commissioners shall thereupon
cause to be published as by this act [73-8-1 to 73-8-60 NMSA 1978] provided, a notice



embodying the substance of such orders, fixing the time and place for such election and
setting forth the matters to be submitted to a vote of the electors, which notice shall be
signed by the chairman of such board and attested by the county clerk.

History: Laws 1917, ch. 22, § 7; C.S. 1929, § 40-207; 1941 Comp., § 77-2007; 1953
Comp., § 75-21-7.

ANNOTATIONS

Cross-references. - For method of publication provided by this act, see 73-8-2 and 73-
8-3 NMSA 1978.

73-8-8. [Conduct of elections.]

At such election and at all elections held under the provisions
of this act [73-8-1 to 73-8-60 NMSA 1978] all resident
freeholders who are the owners of land within the proposed
drainage district, or of evidence of title to such lands, who
are qualified electors under the general election laws of the
state, shall be entitled to vote and none others. Insofar as
applicable the general election laws of the state, except
requirements for registration, and except as in this act
otherwise provided, shall govern all elections under this act.

The ballots to be used and cast at the election held for the
purpose of voting upon the question of the formation of such
proposed district shall be substantially in the following form:
"Drainage District .. Yes" and "Drainage District .. No," or
words equivalent thereto; each qualified elector may vote for
one director from each division, and shall indicate his vote by
placing a marginal cross upon the ballot for or against any
question submitted or name voted upon, and opposite thereto, at
any election held under this act. At the election for the
formation of any such drainage district and at any subsequent
election for directors at which other questions shall be
simultaneously submitted, separate ballots for the election of
directors shall be used. In such event such separate ballots for
the election of directors shall be substantially as follows:

"FOR DIRECTORS FOR ....veiiueeen.. (inserting name of
district.) DISTRICT"
"For Director from Division No. 1,
(the name of the person voted for
to be inserted by the voter.)
"For Director from Division No. 2,



(the name of the person voted for
to be inserted by the voter.)
and serially thereafter to the number of directors to be
chosen.

History: Laws 1917, ch. 22, § 8; C.S. 1929, § 40-208; 1941 Comp., § 77-2008; 1953
Comp., § 75-21-8.

ANNOTATIONS
Cross-references. - For definition of "resident freeholder," see 73-8-11 NMSA 1978.

For general election laws, see Chapter 1 NMSA 1978.
73-8-9. [Majority and plurality.]

At all elections held under the provisions of this act [73-8-1 to 73-8-60 NMSA 1978] if a
majority of all the votes cast by the qualified electors shall be in the affirmative upon any
proposition submitted to a vote, other than the election of directors, such proposition
shall be declared to be carried, and at all elections for directors the persons receiving
the highest number of votes cast by the qualified electors of the district shall be
declared to be elected.

History: Laws 1917, ch. 22, § 9; C.S. 1929, § 40-209; 1941 Comp., § 77-2009; 1953
Comp., § 75-21-9.

73-8-10. [Providing ballots.]

For the first election to be held under the provisions of this act [73-8-1 to 73-8-60 NMSA
1978] requisite ballots shall be provided under the direction of the board of county
commissioners; and at all elections subsequent to the organization of any such district
all such ballots shall be provided by the district.

History: Laws 1917, ch. 22, § 10; C.S. 1929, § 40-210; 1941 Comp., § 77-2010; 1953
Comp., § 75-21-10.

73-8-11. ["Resident freeholder" defined.]

Any person residing within any county in which any portion of a drainage district or
proposed drainage district shall lie, and who is the owner of agricultural land within the
limits of the district shall, for the purposes of this act [73-8-1 to 73-8-60 NMSA 1978], be
considered a resident freeholder.

History: Laws 1917, ch. 22, § 11; C.S. 1929, § 40-211; 1941 Comp., § 77-2011; 1953
Comp., § 75-21-11.



73-8-12. [Canvass of votes of first election; order.]

On the second Monday next succeeding the first eletcion [election] provided for by this
act [73-8-1 to 73-8-60 NMSA 1978], the board of county commissioners shall meet and
proceed to canvass the votes cast at such election and declare the result as by this act
provided.

If it shall appear that the proposition for the formation of the proposed district has
received a majority of the votes cast as hereinbefore provided, said board shall by an
order entered upon its minutes declare the proposed drainage district, under the name
and style theretofore designated, as having been duly created, established and
organized, and in said order shall set forth the names of the persons found to have
been duly elected directors as aforesaid. The board shall cause a copy of such order,
together with a plat of said district, duly certified by the county clerk, to be immediately
filed for record in the office of the county clerk of each county in which any portion of
such lands shall be situate; and no board of county commissioners of any county
wherein shall be included any portion of such district shall, after the date of the
organization of such district, allow another district to be formed including any of the
lands of such district without the consent of the board of directors thereof; and from and
after the date of such filing the organization of such district shall be deemed to be
complete, and the officers so as aforesaid elected shall immediately enter upon the
discharge of the duties of their respective offices upon qualifying in accordance with law
and shall hold such offices respectively until their successors are elected and qualified.

For the purpose of the first election hereinbefore provided for, if in the judgment of the
board of county commissioners it is necessary so to do, such board may establish
election precincts and polling places in addition to the number hereinbefore prescribed,
and define the boundaries thereof, and such precincts may thereafter be changed by
the board of directors of such district. In event of additional election precincts and
polling places being designated as aforesaid, judges of election for each such precinct
shall be appointed, one of whom shall act as clerk of election.

History: Laws 1917, ch. 22, § 12; C.S. 1929, § 40-212; 1941 Comp., § 77-2012; 1953
Comp., § 75-21-12.

73-8-13. [Biennial election date.]
Regular elections of any such district shall be held on the first Tuesday after the first
Monday of December of each second calendar year following the first election

hereinbefore provided for.

History: Laws 1917, ch. 22, § 13; C.S. 1929, § 40-213; 1941 Comp., § 77-2013; 1953
Comp., 8 75-21-13.

73-8-14. [Official oaths.]



Within ten days after receiving the certificates of election all officers shall take and
subscribe the official oath and file the same in the office of the county clerk of the county
wherein the organization was effected and immediately thereafter shall assume the
duties of their respective offices.

History: Laws 1917, ch. 22, § 14; C.S. 1929, § 40-214; 1941 Comp., § 77-2014; 1953
Comp., § 75-21-14.

73-8-15. [Directors' offices; conduct of elections after organization.]

The offices of the board of directors shall be located in the county where the
organization is effected.

Fifteen days prior to any election held under the provisions of this act [73-8-1 to 73-8-60
NMSA 1978], subsequent to the organization of the district the secretary of such district
shall cause to be posted in three public places in each precinct notices setting forth the
time and place of holding the election and shall also post a general notice of the same
in the office of the board. Prior to the time for the posting of such notices the board shall
name from the qualified electors of each precinct three judges, one of whom shall act as
clerk, who shall constitute a board of election for each such precinct. Should the board
fail to name election judges as aforesaid, or should the persons appointed by the board
of directors or any thereof fail to attend at the opening of the polls on the morning of the
day fixed for any election, the qualified electors of the precinct present at the hour fixed
for the opening of the polls may elect person [persons] qualified as aforesaid to act in
the place of any absent member of any such board. In its order calling any election the
board shall designate the hour and the place of each precinct where the election shall
be held.

History: Laws 1917, ch. 22, § 15; C.S. 1929, § 40-215; 1941 Comp., § 77-2015; 1953
Comp., § 75-21-15.

73-8-16. [Chairman of election board; oath of judges; voting hours;
certification of returns.]

One of the judges shall be chairman of the election board. Before entering upon the
discharge of their duties election judges shall take an oath for the faithful performance
of their duties as such in the manner prescribed by the general election laws of the
state.

The polls shall be opened at nine o'clock in the morning of the day fixed for any such
election and shall be kept open until six o'clock p.m. of the same day. Immediately
following the closing of the polls the clerk of the board of election shall forthwith transmit
the returns duly certified by the election judges to the secretary of the board of directors
of the district.



History: Laws 1917, ch. 22, § 16; C.S. 1929, § 40-216; 1941 Comp., § 77-2016; 1953
Comp., § 75-21-16.

ANNOTATIONS

Cross-references. - For oath of office of election judges, see 1-2-7 and 1-11-16 NMSA
1978.

73-8-17. [Canvass of returns after organization.]

On the first Monday after any election other than the first election herein provided for,
the board of directors shall meet at the office of the district and canvass the returns. If at
such time it shall appear that returns from any precinct have not been received the
canvass shall be postponed from day to day until same have been received or until six
postponements have been had. The canvass shall be made publicly and the result
thereof shall be formally declared by the board of directors and entered upon its
minutes.

History: Laws 1917, ch. 22, 8 17; C.S. 1929, § 40-217; 1941 Comp., 8 77-2017; 1953
Comp., § 75-21-17.

73-8-18. [Statement of election results; filing; content; certificates
of election; filling board vacancies.]

As soon as the result of any election has been declared the secretary of the board of
directors shall prepare and file with the county clerk of the county in which the office of
the district is located a statement showing: first, a copy of the publication notice of the
election; second, the names of the judges of election; third, the total number of votes
cast in the district and in each precinct thereof; fourth, the names of the persons voted
for; fifth, the number of votes cast in each precinct for each of such persons; sixth, the
names of the persons declared elected; seventh, the number of votes cast in each
precinct for and against any question submitted to a vote other than the election of
directors; eighth, the declared result of the vote upon any such question.

The secretary shall immediately execute and deliver to each elected director a
certificate of election signed by such secretary and authenticated with the seal of the
board.

In case of a vacancy in the board of directors by death, removal or inability from any
cause properly to discharge the duties of the office, such vacancy shall be filled by
appointment made by the remaining members of the board, and upon their failure to
make such appointment within thirty days after such vacancy occurs then upon petition
by five qualified electors of said district, the board of county commissioners of the
county wherein the office of the board is situate shall fill any such vacancy. Any director
appointed as above provided shall hold his office until the next general election of such
district and until his successor is elected and qualified.



History: Laws 1917, ch. 22, § 18; C.S. 1929, § 40-218; 1941 Comp., § 77-2018; 1953
Comp., § 75-21-18.

73-8-19. [Duties of directors; contracts with United States; deposit
of bonds; contract assessments.]

The directors, having duly qualified, shall organize the board by the election of a
president as hereinbefore provided and shall appoint a secretary. The board shall also
adopt a seal and shall manage and conduct the affairs and business of the district,
make and execute all necessary contracts, employ such agents, attorneys, officers and
employees as may be required, and prescribe their duties; and shall establish bylaws,
rules and regulations for the government of the affairs of the district and for the
management, control, operation and maintenance of the system; and such board shall
generally perform all such acts as shall be necessary fully to carry out the purposes of
this act [73-8-1 to 73-8-60 NMSA 1978].

Said board may also enter into any obligation or contract with the United States for the
construction, operation and maintenance of drainage works, and for the purpose of fully
carrying into effect the purposes of this act, including drainage of district lands, or for the
assumption as principal or guarantor of indebtedness to the United States on account of
the drainage of district lands.

In case contract shall be made with the United States as herein provided, bonds of the
district may be deposited with the United States at ninety-five percent of their par value,
to the amount to be paid by the district to the United States under any such contract, the
interest on such bonds not to exceed six percent per annum and such interest to be
provided for by assessment and levy and regularly paid to the United States to be
applied as provided for in such contract. If bonds of the district are not so deposited, it
shall be the duty of the board of directors to include as part of any levy or assessment
provided for by law, an amount sufficient to meet each year all payments accruing under
the terms of any such contract.

History: Laws 1917, ch. 22, § 19; C.S. 1929, § 40-219; 1941 Comp., 8§ 77-2019; 1953
Comp., § 75-21-19.

ANNOTATIONS
Cross-references. - For election of president by board, see 73-8-5 NMSA 1978.

For special action to validate proceedings authorizing contracts with United States, see
73-8-54 to 73-8-58 NMSA 1978.

73-8-20. [Meetings of directors; records; inspection by elector or
federal agent; entry on lands; eminent domain.]



The directors shall hold quarterly meetings on the first Tuesday in January, April, July
and October, and such special meetings as may be required for the proper transaction
of the business. Calls for special meetings shall be made by the president or a majority
of the directors. Meetings of the board shall be public and a majority of the board shall
constitute a quorum for the transaction of business. All records of the board shall be
open to inspection by any qualified elector during business hours. Such boards [board]
of directors or the secretary thereof shall at any time allow any officer or agent of the
United States, when acting under the order of the secretary of the interior, to have
access to all books, records and vouchers of the district which are in the possession or
under the control of the secretary or of the board.

The board, its agents and employees, shall have the right to enter upon any land in the
district and make surveys and to locate any canals or open or close drainage conduits.
The board shall also have the right to acquire by purchase or condemnation all lands,
rights-of-way, franchises, canals, ditches and other water conduits or other property
necessary for the use of the district or for the construction, use, maintenance, repair or
improvement of its canals, ditches or other conduits or drainage works or for the
enlargement or extension thereof.

History: Laws 1917, ch. 22, 8 20; C.S. 1929, § 40-220; 1941 Comp., § 77-2020; 1953
Comp., § 75-21-20.

ANNOTATIONS

Cross-references. - For general condemnation statutes, see Chapter 42A NMSA 1978.

73-8-21. [Title and management of property.]

The title to all property acquired under the provisions of this chapter [73-8-1 to 73-8-60
NMSA 1978] shall immediately and by operation of law vest in such drainage district, in
its corporate name, and shall be held by such district in trust for, and is hereby
dedicated and set apart for the uses and purposes set forth in this act [73-8-1 to 73-8-60
NMSA 1978] and shall be exempt from all taxation; and said board is authorized and
empowered to hold, use, acquire, manage, occupy and possess said property as herein
provided: provided, further, that any property acquired by the district may be conveyed
to the United States insofar as the same may be needed for the construction, operation
and maintenance of works by the United States for the benefit of the district under any
contract that may be entered into by the United States pursuant to this act.

History: Laws 1917, ch. 22, § 21; C.S. 1929, § 40-221; 1941 Comp., § 77-2021; 1953
Comp., 8§ 75-21-21.

73-8-22. [Powers of board; judicial notice of district organization.]

Said board shall be authorized to make conveyances or assurances for all property
acquired by it under the provisions of this act [73-8-1 to 73-8-60 NMSA 1978] in the



name of the district to and for the purposes herein expressed, to institute and maintain
all actions and proceedings or suits at law or in equity necessary or proper for fully
carrying out the provisions of this act or to enforce, maintain, protect or preserve any or
all rights, privileges and immunities created by this act or acquired in pursuance hereof.
In all courts, actions, suits or proceedings, the board may sue, appear or defend in
person or by attorneys and in the name of the district. Judicial notice shall be taken in all
actions, suits and judicial proceedings in any court of this state of the organization and
existence of any drainage district of this state organized hereunder, from and after the
filing in the office of the county clerk of a copy of the order by the board of county
commissioners as hereinbefore provided for; and a certified copy of such order shall be
prima facie evidence of the regularity and legal sufficiency of all acts, matters and
proceedings therein recited and set forth; and any such drainage district the legality or
regularity of the formation or organization whereof shall not be questioned by
proceedings in quo warranto within one year from the date of the filing of such copy of
such order, shall be conclusively deemed to be a legally and regularly organized and
established and existing drainage district within the meaning of this act and its due and
lawful formation and organization shall not thereafter be questioned in any action, suit or
proceeding, whether brought under the provisions of this act or otherwise.

History: Laws 1917, ch. 22, § 22; C.S. 1929, § 40-222; 1941 Comp., § 77-2022; 1953
Comp., § 75-21-22.

ANNOTATIONS

Cross-references. - For proceedings in quo warranto, see Chapter 44, Article 3 NMSA
1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Estoppel to rely on statute of limitations,
24 A.L.R.2d 1413.

28 C.J.S. Drains 8 15 et seq.

73-8-23. [Elections on bond issues and federal contracts; conduct;
terms of bonds.]

For the purpose of constructing or purchasing or otherwise acquiring necessary rights-
of-way, franchises, canals, ditches and other water conduits, or other property
necessary for the use of the district, or for the maintenance, repair or improvement of its
canals, ditches or other conduits or drainage works, or for the enlargement or extension
thereof, or for the assumption of indebtedness to the United States for drainage district
lands, or for the purpose of paying the first year's interest, if any, upon bonds, if any
shall be issued, for and under the purposes of this act [73-8-1 to 73-8-60 NMSA 1978]
as herein authorized, and otherwise carrying out the provisions of this act, the board of
directors of any such district shall, as soon after such district has been organized as
may be practicable, estimate and determine the amount of money necessary to be
raised, or amount of indebtedness necessary to be assumed for such purposes, and



shall forthwith call a special election, under and in accordance with the provisions of this
act, at which election there shall be submitted in the manner by this act prescribed, the
guestion of whether or not bonds of the district shall be issued in the amount
determined upon to be necessary, if any, for deposit with the United States, in
connection with contract to be entered into with the United States, or whether or not
contract shall be entered into with the United States, with or without the deposit of
bonds as aforesaid, as herein provided or any other of the questions for the purposes
aforesaid. Notice of such election shall be given as hereinbefore specified, and shall
clearly set forth the question or questions to be voted upon, the amount of bonds, if any,
proposed to be issued for the purpose aforesaid, or the amount of indebtedness
proposed to be assumed for the purposes aforesaid and the substance of any contract
proposed to be entered into with the United States as aforesaid. Such election and all
similar elections which may be held under the provisions of this act, shall be held and
the result thereof determined and declared as nearly as possible in conformity with the
provisions of this act. No informalities in conducting such election shall invalidate same,
if the election shall have been fairly conducted.

At the first election provided for in this section the ballots shall contain the words "Bonds
- Yes" and "Bonds - No," or "Contract - Yes" and "Contract - No," or appropriate words
equivalent thereto, or descriptive of the question to be voted upon. The same rule shall
be followed at any other elections which may be held under the provisions of this act
[73-8-1 to 73-8-60 NMSA 1978] at which similar questions are submitted to a vote.

If any such election shall carry in conformity with the provisions of this act in favor of the
issuance of bonds for the purposes of this act or for the assumption of the indebtedness
to the United States for drainage district lands, or in favor of contract being entered into
with the United States as herein provided, the directors shall immediately cause to be
issued bonds as authorized by such election, or contract to be entered into with the
United States as aforesaid. If bonds are not to be deposited with the United States in
connection with such contract, bonds need not be issued.

Bonds, the issuance of which is authorized by the provisions of this act for deposit with
the United States may be of such denominations, may call for the repayment of the
principal at such times as may be agreed upon between the board and the secretary of
the interior, and provide for the payment of such rate of interest not exceeding six
percent per annum as may be agreed upon by said parties; and where contract is made
and bonds are not deposited with the United States in connection therewith, the contract
may call for the repayment of principal at such times as may be agreed upon by such
parties. Such bonds, if issued, shall be numbered consecutively as issued, and shall
bear date of the time of their issue. Coupons for the interest shall be attached to each
bond, bearing the lithographed signature of the president and the secretary. Such bonds
shall express upon their face that they are issued by authority of this act, stating its title,
and date of approval.



The secretary of the district shall keep a record of all bonds deposited as aforesaid,
showing their number, date of issue, the date when same are deposited with the United
States and the rate of interest required to be paid thereon.

If contract is proposed to be made with the United States in connection with which
bonds are not to be deposited with the United States, the question to be submitted to
the voters at such special election shall be whether contract shall be entered into with
the United States. In such event the notice of election shall include a statement as to
the maximum amount of money payable to the United States for construction purposes,
exclusive of penalties and interest.

History: Laws 1917, ch. 22, § 23; C.S. 1929, § 40-223; 1941 Comp., § 77-2023; 1953
Comp., § 75-21-23.

ANNOTATIONS

Cross-references. - For conduct of elections under this act, see 73-8-8 to 73-8-11 and
73-8-15 to 73-8-18 NMSA 1978.

73-8-24. [Assessments for bond interest and installments.]

Should such bonds be issued under the provisions of this act [73-8-1 to 73-8-60 NMSA
1978] for the purposes herein expressed, the same and the interest thereon, and all
payments due or to become due the ensuing year to the United States under any
contract between the district and the United States, accompanying which bonds of the
district have not been deposited with the United States as aforesaid, shall be paid by
revenue derived from an annual assessment upon the real property of the district, and
such real property shall be and remain liable to be assessed for such payments as
herein provided.

History: Laws 1917, ch. 22, § 24; C.S. 1929, § 40-224; 1941 Comp., 8§ 77-2024; 1953
Comp., § 75-21-24.

73-8-25. [Drainage works constructed by United States; determining
benefits and damages; annual assessment.]

If any drainage district shall contract with the United States for the construction of
drainage works, it shall be within the powers and the duties of the board of directors on
or before September 1st next preceding the initial payment for such works under
contract with the United States, to fix and determine the rate or percentage of the
benefits from the proposed works for all real property within the district to be affected by
said works, subject to judicial confirmation as by this act [73-8-1 to 73-8-60 NMSA 1978]
hereinafter provided. The board shall also assess the damages inflicted upon any real
property by any such works of the district, and such amount shall be deducted from the
assessments payable by each owner of the lands damaged, until compensation for the
damages shall have been fully made. If the damage shall be found to exceed the



benefits as regards any parcel of real property or any easement, a cash award of the
difference shall be made. In thus fixing and determining the rate or percentage of
benefits and assessing damages as aforesaid, such board shall determine the amount
of money required to meet all obligations and all maintenance, operating and current
expenses of the district during the ensuing year for properly carrying out the purposes of
this act, all of which shall be taken into consideration in determining the rate or
percentage of benefits and assessing damages as aforesaid; and the amount
necessary for all of the aforesaid purposes shall thereafter be ascertained and
determined by such board in like manner on or before September 1st of each year. The
said rate of benefits shall be subsequently used as the basis for annual assessment; but
such rate may be changed from time to time by the board of directors as new or
changing conditions may, in their judgment, require, subject to judicial confirmation as
aforesaid. Drainage districts organized under this act may assess realty within the
district boundaries owned by all classes of persons and corporations, to the same
extent as now permitted by the laws of this state to drainage districts.

History: Laws 1917, ch. 22, § 25; C.S. 1929, § 40-225; 1941 Comp., § 77-2025; 1953
Comp., § 75-21-25.

ANNOTATIONS

Cross-references. - For special action to validate assessment and awards, see 73-8-
54 to 73-8-58 NMSA 1978.

73-8-26. [Certification of amounts to be assessed.]

On or before September 1st of each year the board of directors of any such district shall
certify to the board of county commissioners of the county in which the office of such
district is located, the aggregate amount of money required for the purposes aforesaid;
the amount required for the payment of interest upon bonds which may be issued for
deposit with the United States and to meet payments required to be made under any
contract with the United States, and the amount required for all other purposes under
this act [73-8-1 to 73-8-60 NMSA 1978], shall be separately set forth; and the aforesaid
certificate shall specify the assessments which are to become due for such purposes
upon each tract of land within the district subject thereto. Provided, such lands as during
any given year, shall not be subject to charges under the contract with the United
States, shall not be assessed during any such year for the purposes of repayment to the
United States under any such contract. And provided further, district lands shall be
exempted from taxation, for the purposes of repayment to the United States, in any year
when, and to the extent that, on account of seepage or other conditions, the district shall
be exempted from repayment to the United States for such lands under any such
contract as aforesaid.

History: Laws 1917, ch. 22, § 26; C.S. 1929, § 40-226; 1941 Comp., § 77-2026; 1953
Comp., 8§ 75-21-26.



73-8-27. [Duties of county assessor relating to district.]

It shall be the duty of the county assessor of any county embracing the whole or a part
of any drainage district, to assess and enter upon his tax roll each year, the names of
the owners, together with a description showing the area of each tract of land in any
such district of his county, subject to taxation under this act [73-8-1 to 73-8-60 NMSA
1978]. Each such assessor shall deliver to the board of county commissioners of his
county a certified list of all such entries containing the information aforesaid, and the
assessor of any county in which shall be situated lands within the district other than the
county wherein is located the office of the district, shall transmit to the county
commissioners of the county wherein the office of such district is located a duplicate
certified list of the aforesaid lands within his county. Upon receipt by each such
assessor of notice from the county commissioners of the levies required to be made by
the provisions of this act, he shall extend such levies upon his tax roll, to be collected in
the same manner as other taxes.

History: Laws 1917, ch. 22, § 27; C.S. 1929, § 40-227; 1941 Comp., § 77-2027; 1953
Comp., § 75-21-27.

73-8-28. [Assessment rates to be fixed by commissioners of county
where district office is located.]

Immediately upon receipt of the aforesaid certified list of lands in the district subject to
taxation hereunder, and of the aforesaid certificate from the board of directors of the
district showing the total amount of money necessary for the purposes aforesaid and
the several assessments as aforesaid, the board of county commissioners of the county
wherein is located the office of any such drainage district, shall separately determine
and fix the rate per acre necessary to provide the funds requisite to meet interest upon
bonds, if any, deposited under this act [73-8-1 to 73-8-60 NMSA 1978], and payments
required to be made under contract with the United States, and also the rate per acre
necessary to provide any and all other funds required for the purposes of this act, which
rates may be increased fifteen percent to cover delinquencies; and the aggregate of the
amounts required for the aforesaid purposes shall be raised by levy of taxes upon lands
within the district upon the basis of the rate or percentage of benefits so as aforesaid
ascertained, fixed and determined by the board of directors of the district as judicially
confirmed and modified. Thereupon such board of county commissioners shall certify to
the board of county commissioners of each 